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DURBIN  et  al.  v.  NORTHWESTERN 
SCRAPER  CO.  et  al.    (No.  20,659.) 

(Sapreme  Court  of  Indiana.     Jone  29.  1905.) 

APFEAIi  AND  EBBOB— SUFBraaC  COUBT-^UBIB' 
DICTIPN —  SXAruTBS— CONBXBUOTIOM — INTEB- 

iCEDiATs  Appeals. 

Burns'  Ann.  St.  1901,  S  1337J,  suM.  3,  pro- 
viding tiiat  in  any  case  decided  by  either  of  tiie 
divisions  of  the  Appellate  Court  any  losing 
party  may  appeal  to  the  Supreme  Court  if  the 
amount  in  controversy,  exclusive  of  costs  and 
interest  on  the  judgrricnt  of  the  trial  court,,  ex- 
ceeds $6,000,  authorizes  an  appeal  only  where 
the  amount  in  controversy  as  established  by  the 
judgment  of  the  trial  court  exceeds  such  sum, 
and  hence  does  not  authorize  an  appeal  where 
the  trial  court  overruled  plaintiffs  demurrer 
to  appellant's  answer,  and  rendered  judgment 
in  plaintiff's  favor  as  against  the  others  for 
$18J00,  which  judgment,  in  so  far  as  it  over- 
ruled the  demurrer,  was  reversed  on  appeal  to 
the  Appellate  Court  with  directions  to  snstain 
the  demurrer. 

Appeal  from  Circuit  Oonrt,  Delaware  Coun- 
ty; Job.  G.  Leflfier,  Judge. 

Action  by  Wlnfleld  T.  Dtirbln  and  others 
against  the  Northwestern  Scraper  Company 
and  others:  From  a  Judgment  in  favor  of 
defendant  Hester  Neeiy,  plaintiffs  appealed 
to  the  Appellate  Court,  where  the  judgment 
as  to  defendant  Neely  was  reversed,  with  di- 
rections to  sustain  plaintiffs'  demurrer  to  the 
answer  of  such  defendant  (73  N.  E.  297), 
from  which  she  caused  the  case  to  be  trans- 
ferred to  the  Supreme  Court  under  Bums' 
Ann.  St  1901,  i  1337},  suhd.  3.    bismlssed. 

Lovett  &  Slaymaker  and  Warner  &  Brady, 
for  appellant    Bagot  &  Bagot  for  appellee. 


PBB  CURIAM.  In  this  case  Wlnfleld  T. 
Durbin  et  al.  brought  an  action  against  ftour 
defendants,  one  of  whom  was  Hester  Neely, 
to  recover  on  a  note  for  $15,000,  executed  by 
the  defendants.  Said  Neely  answered  by 
general  denial,  and  she  also  filed  two  spe- 
cial paragraphs  of  answer,  which  were  pred- 
icated niwn  the  theory  that  she  was  a  surety 
on  the  note,  but  had  been  discharged.  A 
demurrer  to  the  latter  paragraphs  was  over- 
ruled, and  an  exception  reserved  by  the  plain- 
tUto.  Upon  issues  joined  there  was  a  flnd- 
'ng  and  judgment  for  fl8,100  in  favor  of 
*ialntUb  as  against  two  of  the  defendants, 
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but  as  to  said  Neely  and  the  remaining  de- 
fendant the  finding  and  judgment  was  ad- 
verse to  plaintiffs.  The  latter  prosecuted  an 
appeal  to  the  Appellate  Court  of  this  state, 
with  the  result  that  the  cause  was  reversed, 
with  a  direction,  among  other  things,  to  sus- 
tain plaintiffs'  demurrer  to  said  two  special 
paragrstphs  of  answer,  and  the  said  Neely, 
as  the  defeated  party  in  the  Appellate  Court, 
has  filed  the  rec<Kd  of  said  cause  in  this 
court  and  has  assigned  error  based  on  the 
mandate  of  the  Appellate  Court 

A  motion  to  dismiss  the  appeal  which  has 
been  attempted  to  be  prosecuted  to  this  court 
has  been  filed  by  plaintiffs  on  the  ground 
that  In  the  circumstances  of  this  case  an 
appeal  will  not  lie  under  .the  provisions  of 
subdivision  8  of  section  1887J,  Bums'  Ann. 
St  1901.  That  subdivision  provides  that: 
"In  any  case  decided  by  either  of  said  divi- 
sions of  the  Appellate  Court  any  losing  party 
shall  have  the  right  to  appeal  to  the  Supreme 
Court,  only  when  the  amount  in  controversy, 
exclusive  of  costs  and  Interest  on  the  judg- 
ment of  the  trial  court  exceeds  six  thousand 
dollars."  It  Is  argued  by  counsel  for  said 
Neely  that,  as  the  demand  is  not  unliquidat- 
ed, and  as,  under  the  Issues,  there  would  have 
to  be  a  recovery  against  her  for  the  full 
amount,  if  there  should  be  a  recovery  against 
her  at  all,  the  amount  In  controversy  in  this 
case  exceeds  ?e,000,  exclusive  of  Interest  and 
costs.  If  the  question  were  only  as  to  the 
amount  of  the  controversy,  said  contention 
would  undoubtedly  be  correct  but  a  holding 
that  an  appeal  In  this  case  would  lie  to  this 
court  would  require  an  overruling  of  the 
cases  of  Avery  r.  Nordyke  &  Harmon  Co. 
(Ind.  Sup.)  78  N.  B.  119,  and  Crum  v.  Pump 
&  Lumber  Co.  (Ind.  Sup.)  72  N.  B.  B87,  in 
which  it  Is  held  that  said  statute  authorizes 
an  appeal  only  where  the  amount  in  con- 
troversy, as  established  by  the  judgment  of 
the  trial  court  exceeds  $6,000,  exclusive  of 
interest  and  costs.  As  we  are  not  prepared 
to  depart  from  the  holding  in  the  cases 
cited.  It  results  that  we  must  refuse  to  enter- 
tain jurisdiction  in  this  cause.  Such  remedy, 
if  any,  as  the  parties  defeated  in  the  Ap- 
pellate Court  bad,  should  have  been  asserted 
by  petition  to  transfer. 

The  appeal  Is  dismissed. 
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GRBBNFIELD  GAS  CO.  T.  TREES.     (No. 

20,620.) 
(Supreme  Court  of  Indiana.     June  28,  1903.) 

1.  Pleading — CoNCLtrsioNS  and  Recitaia. 

The  omission  of  the  averment  in  the  com- 
plaint in  an  action  against  a  natural  gas  com- 
pany for  turning  off  the  gas  from  plaintiff's 
residence  that  plaintiff  complied  with,  or  offer- 
ed to  comply  with,  the  reasonable  regulations 
of  defendant  before  or  when  it  shut  the  gas 
off,  is  not  supplied  by  the  allegation,  by  way 
of  conclusion  and  recital,  that,  after  being  ten- 
dered its  charges  therefor  by  plaintiff,  defend- 
ant wrongfully  and  nnlawfully  tamed  off  the 
gaa  from  plaintiff's  residence. 

2.  Res  Judicata— Judouent  in  MANDAmrs. 

In  an  action  for  damages  for  the  turning 
off  by  defendant  natural  gas  company  of  gas 
from  plaintiff's  bouse,  the  judgment  against 
defendant  in  a  prior  mandamus  suit  brought 
after  the  gas  was  so  turned  off,  in  the  name 
of  the  state  on  the  relation  of  plaintiff,  to  com- 
pel defendant  to  furnish  plaintiff  gas  at  bis 
residence,  is  conclnsire  as  to  any  question  in 
issue  and  decided  in  the  mandamus  suit ;  plain- 
tiff, and  not  the  state,  being  the  real  party  in 
interest  therein. 
8.  Same— PLEADiNa. 

The  averment  of  the  complaint  in  an  ac- 
tion for  damages  for  the  tnrning  off  by  de- 
fendant of  gas  from  plaintiff's  residence  that, 
after  the  gas  was  so  turned  off,  mandamus  was 
brought  against  defendant  to  compel  it  to  fur- 
nish plaintiff  gas  at  his  said  residence,  and  judg- 
ment was  rendered  therein  that  defendant  fur- 
nish gas  to  plaintiff,  does  not  show  that  the 
qncstion  whetner  the  turning  off  of  the  gas  was 
wrongful  was  in  issue  and  determined  in  the 
mandamus  suit,  so  as  to  make  it  res  judicata 
in  the  action  for  damages. 

Appeal  from  Circuit  Court,  Hancock  Coun- 
ty; B.  W.  Felt,  Judge. 

Action  by  James  R.  Trees  against  tihe 
Greenfield  Gas  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Reversed. 

Marsh  &  Cook  and  Downing  &  Hougli,  for 
Mppellant 

MONKS,  0.  J.  Ai^ellee  brought  this  ac- 
tion against  appellant  to  recover  damages 
for  the  alleged  turning  off  by  appellant  of 
natural  gas  from  tlie  pipes  which  supplied 
appellee's  residence  with  said  natural  gas. 
A  trial  of  said  cause  resulted  in  a  verdict, 
and,  over  a  motion  for  a  new  trial,  a  judg- 
ment, in  favor  of  appellee.  Appellant's  de- 
murrer to  the  complaint  for  want  of  facts 
was  overruled,  and  tUs  ruling  of  tbe  court, 
is  assigned  for  error. 

It  appears  from  the  complaint  that  appel- 
lant was  and  is  a  natural  gas  company  oc- 
cupying the  streets  of  the  city  of  Greenfield, 
Ind.,  with  its  gas  mains,  and  ttiat  appellee 
owned  a  dwelling  house  abutting  on  a  street 
so  occupied  by  appellant,  and  bad  his  house 
connected  with  appellant's  gas  main  in  said 
street  for  the  purpose  of  using  said  natural 
gas  for  fuel  and  lights,  and  that  on  Febru- 
ary 12,  1902,  appellant  turned  off  the  gas 
from  the  pipes  which  supplied  appellee's. res- 
idence therewith;  that,  after  the  gas  was  so 
turned  off,  appellee  brought  an  action  against 
appellant,  in  the  name  of  the  state,  on  rela- 


tion of  appellee,  to  compel  appellant  to  fur- 
nish him  gas  at  bis  said  residence;  that  ap- 
pellant appeared  to  said  action  and  filed  an 
answer;  and  that  final  judgment  was  ren- 
dered in  said  action  against  appellant  that 
it  furnish  gas  to  appellee. 

It  is  settled  in  ttais  state  "that  a  natural 
gas  company,  occupying  tbe  streets  of  a  city 
or  town  with  its  mains,  owes  it  as  a  duty  to 
furnish  those  who  own  or  occupy  tbe  bouses 
abutting  on  such  streets,  when  such  owners 
or  occupants  make  tbe  nacessary  arrange- 
ments to  receive  it  and  comply  with  the  rea- 
sonable regulations  of  such  company,  such 
gas  as  they  may  require,  and  that,  when  it 
refuses  or  neglects  to  perform  such  duties,  it 
may  be  compelled  to  do  so  by  writ  of  man- 
damus." Portland  Natural  Gas  Co.  v.  Keen, 
135  Ind.  54,  34  N.  E.  818,  21  L.  R.  A.  639,  and 
authorities  cited;  Coy  ▼.  Indianapolis  Gas 
Co.,  146  Ind.  655,  46  N.  E.  17,  36  L.  B.  A.  635, 
and  authorities  cited;  State  ex  rel.  r.  Port- 
land Gas  Co.,  153  Ind.  483,  488,  53  N.  E.  1089, 
53  L.  R.  A.  413,  74  Am.  St.  Rep.  31^  ai>d 
cases  cited. 

There  is  no  direct  averment  in  tbe  com- 
plaint that  appellee  had  compiled  with,  or 
offered  to  comply  with,  tbe  reasonable  reg- 
ulations of  appellant  before  or  at  tbe '  time 
he  alleges  appellant  shut  the  gas  off  from  bis 
residence.  It  is  true  that  it  is  alleged  "tbat, 
after  being  tendered  its  charges  therefor  by 
this  plaintiff,  defendant  wrongfully  and  un- 
lawfully turned  off  tbe  gas  from  the  resi- 
dence of  this  plaintiff,"  etc.  It  avails  noth- 
ing, as  against  a  demurrer,  to  aver  conclu- 
sions or  plead  facts,  as  tbe  tender  of  charges, 
by  way  of  recital,  as  in  this  case.  Indian- 
apolis, etc.,  Transit  Co.  y.  Foreman,  162  Ind. 
85,  98,  99,  69  N.  B.  660,  102  Am.  St  Rep. 
185,  and  authorities  cited;  Malott,  Receiver, 
r.  Sample  (last  term)  74  N.  B.  245. 

There  is  an  attempt  in  said  complaint  to 
show  tbat  the  question  whether  or  not  said 
turning  off  of  tbe  gas  by  appellant  was 
wrongful  was  adjudicated  in  tbe  mandamus 
case  in  favor  of  appellee.  If  a  former  ad- 
judication of  said  question  in  favor  of  ap- 
pellee Is  shown  by  the  complaint,  the  same 
was  sufi!Icient  to  withstand  appellant's  de- 
mi^rrer  for  want  of  facts,  notwithstanding 
the  fact  tbat  it  contains  no  allegation  tbat 
appellee  bad  complied  or  offered  to  comply 
with  the  reasonable  regulations  of  appel- 
lant This  is  true  because,  if  it  was  ad- 
judicated In  the  mandamus  case  that  tbe  al- 
leged turning  off  of  the  gas  by  appellant  was 
wrongful,  appellant  was  bound  thereby,  and 
cannot  again  litigate  tbat  question  in  this 
case.  Merrill  on  Mandamus,  §  315.  Appel- 
lant insists  tbat  said  question  was  not  res 
adjudicata,  because  tbe  parties  in  the  man- 
damus case  and  this  case  are  not  the  same; 
citing  Glenn  v.  State  ex  rel.  Clore,  46  Ind. 
368.  This  case  cited  by  appellant  was  a  bas- 
tardy proceeding,  and  it  was  held  tbat  tbe 
record  of  a  Judgment  in  an  action  for  se- 
duction by  tbe  relatrix  against  tbe  defend- 
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ant  was  not  admissible  to  proT»  sexnal  Inter- 
eonrae  In  the  bastardy  case,  because  the  par- 
ties were  not  the  same.  This  was  correct, 
because  In  the  bastardy  case  the  state,  and 
aot  the  relatrlx,  was  the  real  party  In  in- 
terest The  Judgment  rendered  In  such  case. 
If  against  the  defendant,  does  not  belong  to 
the  relatrlx,  bat  mnst  be  expended  for  the 
siq>port  of  the  child.  In  the  mandamus  case 
brought  by  appellee  against  appellant,  the 
relator,  who  was  the  appellee,  and  not  the 
state,  was  the  real  party  In  Interest;  and 
the  judgment  recovered  In  that  case  against 
appellant  was  for  the  benefit  of  appellee,  and 
not  of  the  state.  Any  question,  therefore.  In 
Issue  determined  In  that  case  Is  binding  up- 
on the  parties  in  this  case,  because  the  real 
parties  are  the  same,  llie  averments  of 
the  complaint  In  regard  to  the  mandamus 
esse,  however,  are  not  sufficient  to  show 
that  the  question  of  whether  or  not  the  turn- 
ing oft  of  the  gas  by  appellant.  Involved  in 
this  case,  was  in  issue  and  determined  in 
tile  mandamus  case.  For  this  reason,  the 
complaint  does  not  show  a  former  adjudica- 
tion of  the  question  involved  in  this  action. 
1  Works,  Practice  &  Pleading,  t  605;  2 
Thompson's  Indiana  Forms,  p.  97,  notes  2, 
8,  4.  It  follows  that  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  complaint. 
Judgment  reversed,  with  instructions  to 
snstaln  the  demurrer  to  the  complaint,  and 
for  further  proceedings  not  Inconsistent  with 
tikis  (pinion. 

07  Ind.  App.  S7) 

TTLEB  et  sL  V.  DAVIS.    (No.  S,0&2.)* 
(Appellate  Court  of  Indiana,   Division  No.  X 

June  30,  1906.) 
L  Pboobss—  Skbvick— Rstubii— OonoLnsiTX- 


A  sheriff's  return  regular  on  Its  face, 
diowing  service  of  snmmona  by  leaving  a  true 
and  certified  copy  at  defendanrs  last  and  legal 
place  of  residence,  is,  in  the  absence  of  fraud, 
ooDdosive  against  collateral  attack. 

[Ed.  Note. — For  cases  in  point,  see  voL  40^ 
Cent  Dig.  Prooeas,  i  193.] 

X  Saks— Habmuebb  Ebbob. 

Where  certain  defendants  who  were  duly 
Bwved  claimed  that  one  of  their  number  was 
the  exclusive  owner  of  the  property  in  contro- 
versy, and  that  another  defendant  was  not  in- 
terested in  the  property,  error  in  failing  to 
?inash  the  summons  served  on  the  latter  de- 
endant  on  her  motion  is  harmless  as  to  the 
former  defendants. 

9.  Pastixs— SvBSTmrnoR  Avtxb  JirDoiDcirr. 
Bums'  Ann.  St  18H  I  6678,  makes  the 
state  the  proper  party  to  sue  for  money  lost  at 
gambling  after  the  loser  thereof  has  failed  for 
six  months  to  sue  therefor,  and  provides  that, 
if  the  loser  of  money  sutkl  for  by  the  state 
has  a  wife,  she  is  the  sole  beneficiarr  of  a  judg- 
ment for  such  money.  Sections  251,  252,  re- 
quire eveiv  action  to  be  prosecuted  in  the  name 
of  the  real  party  in  interest  except  that  ezecn- 
tots,  trustees  of  an  express  trust  or  parties 
expressly  authorised  by  statute  may  sue  with- 
out joining  the  party  for  whose  benefit  the  ac- 
tion was  prosecuted.  Section  273  authorizes 
the  court  to  bring  in  additional  parties  when 
a  complete  determination  of  the  controversy 
cannot  b«  had  without  their  presence^  and  fur- 
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tber  provides  for  the  addition  at  parties  by 
amendment  on  their  application.  Held,  that 
where  the  state,  as  sole  plaintiff,  recovered 
money  lost  in  gambling,  it  was  not  error  for 
the  court  to  substitute  the  wife  of  the  loser  as 
plaintiff  over  defendant's  objection,  and  with- 
out the  consent  of  the  official  representative 
of  the  state,  in  order  to  permit  her  to  enforce 
the  judgment  by  setting  aside  a  fraudulent  con- 
veyance made  by  the  winner  in  order  to  defeat 
such  judgment 
4.  Sajo— WiFS— MoNKT  Lost  ih  OAiano. 

Since  under  Bums'  Ann.  St  1894,  |  6678, 
making  the  state  a  proper  party  to  sue  for 
money  lost  at  gambling,  and  providing  that 
the  wife  of  the  loser  is  the  beneficiary  of  any 
judgment  recovered,  the  wife  is  not  a  proper 
party  to  the  suit  the  judgment  in  such  suit 
should  not  state  that  the  recovery  is  for  the 
use  and  benefit  of  the  wife. 
6.  Tbiai.  —  iHBumciBirr  Findings— Rkmkot. 

Where  facts  specially  found  are  not  sus- 
tained by  sufficient  evidence,  or  are  contrary 
to  law,  or  when  additional  facts  should  have 
been  found  which  were  not  found,  the  proper 
remedy  is  hy  motion  for  a  new  trial,  and  not 
by  motion  to  modify,  strike  out  or  add  to  the 
findings. 

6.  APFBAIr- RBVIEW  OV  EVIDXNOB. 

The  Appellate  Court  will  not  weigh  tlw 
evidence  under  Acts  1903,  p.  341,  c.  1^,  (  8, 
requiring  the  Supreme  and  Appellate  Courts  to 
consider  the  evidence  when  required  by  the  as- 
signments of  error,  and  to  render  judgment  ae- 
cording  to  the  justice  of  the  case, 

7.  Saus— Bbbf. 

Under  Sup.  Ct.  Rule  22  (55  N.  E.  v),  re- 
quiring appellant's  brief  to  contain  a  concise 
statement  of  so  much  of  the  record  as  presents 
every  error  and  exertion  of  the  transcript,  as- 
signments of  error  complaining  of  various  items 
of  evidence  will  not  be  considered  where  ths 
brief  fails  to  give  tlie  page  ot  the  record  sbo^w^ 
ing  the  alleged  errors. 
&  Pabtixs— DisciAiirsB. 

One  who  is  without  interest  In  a  suit  ts 
set  aside  a  fraudulent  conveyance  should  file 
a  disclaimer  in  order  to  protect  himself  against 
Judgment,  and  should  hot  appear  and  answer. 

9.  Fbauo— QuKsnoii  fob  Jubt. 

Fraud  is  a  question  of  fact  to  be  provoi 
by  direct  or  circumstantial  evidence,  and  the 
determination  of  which  is  within  the  province 
of  the  court  or  Jury  trying  the  case. 

[Kd.  Note. — ^For  cases  in  point  see  ToL  23, 
Cent  Dig.  Fraud,  t  69.] 

Appeal  from  Circuit  Clonrt,  Greene  County; 
Orion  B.  Harris,  Judge. 

Suit  by  Annie  V.  Davis  against  Dallas  Ty- 
ler and  others.  From  a  Judgment  for  plain- 
tifl,  defendants  appeaL    Affirmed. 

W.  B.  Gardiner,  C.  O.  Gardiner,  and  T. 
D.  Sllmp,  for  appellants.  O.  K.  Tharp  and 
Ogdon  Se  Inman,  for  appellee. 


COMSTOCK,  J.  October  4,  1901,  a  suit 
was  instituted  in  the  name  of  the  state  of 
Indiana  by  the  prosecuting  attorney  at  the 
instance  of  Annie  V.  Davis,  as  the  wife  of 
Richard  C.  Davis,  in  the  Daviess  circuit 
court  against  Matthew  Kelly  and  Dallas  Ty- 
ler, to  recover  against  the  defendants  ths 
sum  of  $10,000,  alleged  to  have  been  lost  by 
said  Richard  C.  Davis  to  the  defendants  is 
gambling,  and  for  which  said  Davis  had 
failed  for  six  months  to  sue.  The  venue 
of  the  cause  was  changed  to  the  Knox  circuit 
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court,  where  It  was  tried  February  27,  1902, 
and  a  Judgment  rendered  against  Kelly  and 
Tyler  for  $9,000  In  faror  of  the  state  of  In- 
diana. Afterwards  an  action  was  com- 
menced In  the  Daviess  circuit  court  In  the 
name  of  the  state  of  Indiana  against  appel- 
lants and  one  Philip  Meeb  to  set  aside  a  cer- 
tain deed,  made  by  l^ler  to  his  sister,  and 
subject  that  property  to  the  payment  of  the 
$9,000  Judgment  Mr.  Meeh  filed  a  disclaimer, 
and  on  the  application  of  the  appellant  Al- 
wllda  Tyler  Graves  the  venue  of  the  cause 
was  changed  to  the  Greene  circuit  cotirt.  The 
Greene  circuit  court  sustained  the  demur- 
rers to  -the  complaint,  whereupon  on  her 
petition  the  appellee  was  substituted  as 
plaintiff,  instead  of  the  state  of  Indiana, 
and  she  filed  her  complaint  In  this  ac- 
tion, from  wUcta  Philip  Meeb  was  dropped 
as  defendant.  Tlie  complaint  was  in  one 
paragraph.  .  Atter  recltiilg  the  substitution 
of  the  plaintiff  instead  of  the  state  of  Indi- 
ana, it  proceeds :  "That  during  the  monther 
of  June  and  July,  1900,  but  prior  to  the  21st 
day  of  July,  one  Richard  C.  Davis  lost  to  the 
defendants  Dallas  Tyler  and  ode  Matthew 
Kelly,  at  gambling  by  betting  and  wagering 
money  on  games  of  dice  known  as  'craps,' 
the  sum  of  $9,000,  all  of  which  said  Tyler 
took  and  received  from  said  Davis,  and  has 
ever  since  kept,  appropriated,  and  converted 
to  bis  own  use,  and  refused  and  failed  to 
refund,  repay,  or  return  any  part  thereof  to 
said  Davis  or  any  other  person  whatsoever; 
that  at  the  time  said  Davis  so  lost  said  money 
be  was,  and  ever  since  has  been,  a-  married 
man,  with  a  wife  and  three  children,  all  of 
whom  live  with  and  constitute  the  family  of 
said  Davis,  at  the.  city  of  Washington, 
Daviess  county,  Indiana;  that  the  name  of 
the  wife  of  said  Davis  was  and  is  this  plain- 
tiff, Anna  V.  Davis;  that  after  said  Davis 
So  lost  said  money  to  said  Tyler  he  did  not 
within  six  months  thereafter,  or  at  any  other 
time,  sue  for  the  recovery  of  said  money,  or 
any  part  thereof,  but  failed  to  bring  or  prose- 
cute any  suit  for  the  recovery  of  said  money, 
and  no  part  of  same  was  recorered  by  said 
Richard  O.  Davis;  that  after  the  esplratlon 
of  six  months  from  the  time  of  losing 
said  money  this  plaintiff,  as  wife  of  said 
Richard  a  Davis,  duly  filed  with  3.  Alvin 
Padgett,  prosecuting  attorney  within  and  for 
Daviess  county,  Indiana,  an  information  set- 
ting forth  all  the  facts  touching  said  games 
and  the  loss  of  said  money  by  said  Richard 
C.  Davis;  sftld  prosecuting  attorney  and 
counsel  employed  by  this  plaintiff  caused  a 
suit  to  be  brought  and  filed  in  the  Daviess 
circuit  court  against  said  Tyier  and  Kelly  In 
the  name  of  the  state  of  Indiana  to  recover 
said  money  for  the  use  and  benefit' of  this 
plaintiff,  Anna  V.  Davis;  that  thereafter,  to 

wit,  on  the day  of  January,  1902,  on 

the  application  of  said  Tyler  and  Kelly,  the 
venue  of,  said  cause  was  changed  to  Knox 
county,  Indiana;  that  during  the  January 
term,  1902,  of  said  Knox  circuit  court,  said 


cause  was  put  at  Issue,  and  duly  tried,  and 
on  the  27th  day  of  February,  1902,  a  Judg- 
ment of  said  Knox  circuit  court  was  rendered 
on  the  verdict  of'  the  Jury  in  said  cause  for 
$9,000  Jointly  agtflnst  Dallas  Tyler  and  Mat- 
thew Kelly  and  in  favor  of  the  plaintiff  in 
said  cause,  the  state  of  Indiana;  that  said 
Judgment  still  remains  in  full  force  and  eC- 
feet  and  unappealed  from  and  unpaid;  that 
there-  was  also  Judgment  rendered  against 
said  defendants  for  $100.95  cost  in  said 
cause.  And  said  plaintiff  further  says  that 
at  the  time  said  Tyler  so  won  said  money  aa 
aforesaid  and  long  prior  thereto  ^lie  was  the 
owner  In  fee  simple  of  the  following  real  es- 
tate In  the  city  of  Washington,  Daviess  coun- 
ty, Indiana  [describing  it].  Plaintiff  further 
says  that  by  a  certain  Instrument  purporting 
to-  be  a  deed  of  conv^ance  dated  June  4, 
1900,  but  not  admitted  to  record  in  the  deed 
records  of  said  Daviess  county  until  July  23; 
1900,  ttae  said  Dallas  Tyler  pretended  to  con- 
vey to  the  defendant  Alwilda  Tyler  Graves, 
Who  was  a  sister  of  said  Dallas,  ail  of  said 
real  estate  for  the  stated  considwatlon  of  one 
dollar  and  love  and  affection.  Plaintiff  says 
that  said  pretended  deed  Is  fraudulent  and 
void  as  to  this  plataitlff  and  the  said  Judg- 
ment BO  rendered  against  said  Dallas  Tyler 
and  Matthew  Kelly  in  favor  of  the  state  ol 
Indiana  for  her  benefit  for  tbe  following  rea- 
sons, to  wit:  First  That  there  was  no  con- 
sideration whatever  for  tbe  conveyance  of 
said  real  estate  to  said  Alwilda.  Second. 
That  aaid  deed  was  pretended  to  be  made  on 
June  4, 1900,  Just  prior  to  the  time  said  Tylw 
won  as  aforesaid. the  sale}  money  £rom  said 
Richard  C.  Davis  for  which'  said  Judgment 
was  rendered,  but  was  not  delivered  to  said 
Alwilda  and  placed  on  record  in  said  county 
until  after  said  Tyler  had  won  said  money 
as  aforesaid,  and  was  prepared  and  signed 
by  said  Tyler  solely  in  anticipation  of  win- 
ning said  money  from  said  Davis,  and  to  pre- 
vent the  said  real  estate  from  being  subject- 
ed to  the  payment  of  any  Judgment  which 
might  thereafter  be  rendered  against  him 
for  the  recovery  of  said  money  or  any  part 
thereof.  Third.  That  said  pretended  deed 
and  conveyance  by  said  Dallas  to  Alwilda 
was  meant  and  Intended  by  them  to  be  and 
constltnte  a  charge,  trust,  and  limitation  of 
the  use  In  and  to  said  real  estate  in  favor  of 
said  Dallas  Tyler  made  and  created  with  in- 
tent to  cheat  and  defraud  the  plaintiff  Annie 
V.  Davis,  who  1«  .beneficiary  of  said  Judg- 
ment as  rendered  in  the  name  of  the  state  of 
Indiana  against  said  Tyler  and  Kelly,  and 
for  whose  use  and  benefit  said  suit  was  pros- 
ecuted and  said  Judgment  was  rendered. 
Fourth.  That  said  pretended  deed  was  a  deed 
of  gift  and  conveyance  from  said  Dallas  T^ler 
to  said  Alwilda  Tyler  Graves,  made  by  the 
said  Dallas  to  the  said  Ahvlida  to  be  held  in 
trust  by  ber  for  the  use  and  benefit  of  said 
Dallas,  and  received  by  her  to  be  held  in 
trust  for  the  said  Dallas  Tyler.  Fifth.  That 
said  pretended  deed  of  conveyance  from  said 
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Dallas  Tyler  to  said  Alwllda  Tyler  Graves 
was  made  by  bim  and  received  and  suffered 
to  be  recdved  by  her  with  Intent  to  hinder, 
defraud,  and  delay  the  plaintiff  in  the  col- 
lection of  said  Judgment  so  rendered  against 
the  said  Tyler  as'  aforesaid.'  Plaintiff  fur- 
ther avers  that  at  tlie  time  and  subsequent  to 
the  time  said  Tyler  so  Incurred  the  said  lia* 
bllities  for  which  said  Judgment  was  ren- 
dered as  aforesaid  against  him  and  said  Kel- 
ly, be,  the  said  Tyler,  was  the  owner  of  a 
large  amount  of  personal  property,  to  wit, 
$12,000  In  cash  of  the  lawful  money  of  the 
trnited  States ;  that  In  order  to  further  car- 
ry out,  consunmiate,  and  complete  his  fraud- 
ulent purpose,  scheme,  and  intention  to 
shield,  secrete,  and  protect  said  cash  and  his 
t^operty  from  being  subjected  to  the  liabili- 
ties which  he  had  Incurred  by  reason  of  bis 
Illegal .  and  unlawful  acts  as  aforesaid,  and 
to  further  cheat,  hinder,  and  delay  And  de- 
fraud'the  plalnttis  out  of  her  Just  and  lawful 
claims  and  demands  against  him  oa  account 
of  his  Illegal  and  unlawful  acts  as  aforesaid, 
tJie  said  Tyler  placed  and  secreted  $9,000  of 
said  cash  in  a  safety  vault,  of  a  banking 
house  at  Seymour,  Indiana,  and  other  places^ 
all  unknown  to  {rialntlff,  and  loaned  $8,000  of 
said  $12,000'  to  good  and  solvent  residents  of 
Jaekson  county,  Indiana,  and  took  notes  as 
evidence  of  said  loans  In,  three  promissory 
notes,  and:for  the  fraudulent  purpose  of  con- 
cealing same  and  to  further  cheat,  hinder, 
and  defraud  the  plaintiff  made  said  promis- 
sory notes  payable  to  said  AlwUda  Tyler 
Graves ;  that  no  part  of  said  sums  so  loaned 
In  the  name  of  said  AlwUda;  ^belonged  to  her, 
but  said  Dallas  made  said  Ipans  in  her  name, 
and  she  suffered  and  pertnltted  him  to  use 
her  name  as  payee  In  said  notes  and  to  re- 
ceive and  hold  same  a]}  In  order  to  aid  and 
assist  said  Dallas  to  cover  up  and  conceal 
the  said  money,  and  to  cheat,  hinder,  and  de- 
fraud the  plaintiff  out  of  her  Just  and  lawful 
claims  and  demands  ^nd  the  said  Judgment 
so  rendered  as  aforesaid,  and  with  the  secret 
purpose  and  intent  to  secrete  and  hold  same 
In  trust  for  tlfe  said  Dallas  Tyler;  that  on 
the  same  day  of  the  rendition  of  said  Judg- 
ment against  said  Tyler  and  KeUy,  to  wit, 
Pebruary  27,  1902,  but  before  the  Jury  re- 
turned the  verdict  In  said  cause^  and  before 
the  court  rendered  its  Judgment  in  said  cause 
against  said  Tyler  and  Kelly  for  said  $9,000, 
the  said  Tyler  secretly,  clandestinely,  and 
without  the. knowledge  of  plaintiff  took  all 
the  cash  money  he  then  had,  to  wit,  said 
$9,000,  and  fled  from  the  state  of  Indiana 
with  same,  and  has  ever  after  kept  the  same 
beyond  the  Jurisdiction  of  the  courts  of  In- 
diana; that  immediately  after  the  rendition 
of  said  Judgment,  in  order  to  keep  plaintiff 
from  seising  and  subjecting  said  $3,000  which 
he  had  loaned  In  the  name  of  Alwllda  Tyler 
Graves  to  the  partial  satisfaction  of  said 
Judgment,  and  to  further  cheat,  hinder,  and 
defraud  the  plaintiff,  said  Dallas  Tyler  pro- 
cured the  parties  to  whom  b^,  had  loaned  the 


same  by  a  liberal  discount  to  repay  the  same 
to  said  Alwllda  long  before  the  said  notes 
were  due,  and  the  said  Alwllda,  for  the  pur- 
pose of  aiding  and  assisting  the  said  Dallas 
to  hinder,  delay,  and  defraud  the  plaintiff, 
received  for  said  Dallas  said  $8,000,  and  as 
plaintiff  is  now  adnlsed,  and  so  avers,  the 
said  Alwllda  and  her  husband,  the  defendant 
George  Graves,  are  now  holding  in  secret  the 
said  $3,000  so  paid  on  said  notes  In  ordw  to 
keep  plaintiff  from  discovering  and  subject- 
ing the  same  to  the  satisfaction  of  said  Judg- 
ment, and  tn  trust  for  said  Dallas,  and  have 
and  are  aiding  said  Dallas  to  collect  said 
$3,000,  and  to  transfer  same  beyond  the  Ju- 
risdiction of  the  state  of  Indiana — all  for  the 
purxKMse  of  cheating,  hindering,  and  delaying 
this  plaintiff  from  collecting  her  Just  and 
lawful  demands  and  the  said  Judgment  from 
said  Dallas  Tylo*.  Plaintiff  says  she  is  the 
s(de  and  only  beneficiary  of  said  Judgment, 
and  sole  and  exclusive  owner  of  same;  that 
the  ajQtlon.ln  which  said  Judgment  was  ren- 
dered was  brought  and  filed  in.  the  name  of 
.the,  state  of  Indiana  for  her  sole  and  only 
benefit,  and  she  Is  prosecuting  this  action  la 
her  name  in  lieu  and  instead  of  the  state  et 
Indiana  for  the  enforcemmt  of- the  said  judg- 
ment so  rendered  in  the  name  of  the  state  of 
Indiana  for  her  use  and  benefit;  that  be- 
sides the  said  real  estete  and  said  cash  and 
the  cash  derived  from  the  collection  xxf  said 
$3,000  notes  said  Tyler  Is  the  owner  of  no 
other  property  -  subject  to  execution  in  the 
state  of  Indiana,  and  was  not,  and  never  has 
been,  the  owner  at  any  other  property  sub- 
ject to  execution  in  the  stete  of  Indiana  since 
the  day  of  the  rendition  of  said  Judgment, 
and  has  not  been  the  owner  of  any  property 
since  the  delivery  and  recording  of  said  deed 
to  said  Alwllda  Tyler  Graves  subject  to  ex- 
ecntion  within  the  state  of  Indiana  except 
said  real  estate  and  said  cash  and  notes,  all 
of  which,  before  the  rendition  of  said  Judg- 
ment he  disposed  of  as  aforesaid,  leaving 
nothing  wbatevor  subject  to  execution  within 
the  state  of  Indiana  out  of  which  said  Judg^ 
ment  or  any  part  of  It  can  be  made;,  that 
said  Matthew  Kelly  Is  hopelessly  and  notori- 
ously insolvent  And  plaintiff  fivther  says 
that  immediately  after  the  rendition  of  said 
Judgment,  to  wit,  on  the  1st  day  of  March, 
1902,  she  caused  execution  to  be  Issued  by 
the  clerk  pf  the  Knox  circuit  court  on  said 
Judgment  directed  to  the  sheriff  of  Knox 
county,  said  county  being  the  county  where 
said  judgment  was  rendered,  and  at  the  same 
time  an  execution  to  be  issued  by  said  clerk 
on  said  judgment  directed  to  the  sheriff  of 
Jackson  county  in  the  state  of  Indiana,  said 
county  being  the  county  where  said  Tyler  at 
that  time  and  ever  since  resided,  and  like- 
wise an  execution  to  be  issued  by  said  clerk 
on  said  judgment  directed  to  the  sheriff  c»f 
Daviess  county,  wh«re  said  Matthew  Kelly 
then  resided  and  ever  since  resided ;  that  all 
of  said  executions  have  been  returned  by 
said  sheriffs  as  to  said  Tylo^  lodors^wi 
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unsatisfied,  and  said  Tyler  not  fotind,  and  as 
to  him  no  property  found  on  wblcta  to  levy 
same;  tbat  the  execution  directed  to  tlie 
sheriff  of  Daviess  county  was  by  him  levied 
upon  certain  personal  property  belonging  to 
said  Kelly,  and  after  due  notice  the  same  was 
by  said  sheriff  sold,  out  of  which  there  was 
realized  the  sum  of  $ — — ,  leaving  a  bal- 
ance wholly  due  and  unsatisfied  on  said 
Judgment  and  execution  of  $9,000.  Plaintiff 
further  avers  that  on  the  Ist  day  of  Mardi, 
1902,  she  caused  a  duly  certified  copy  and 
transcript  of  said  judgment  rendered  in  the 
Knox  circuit  court  to  be  duly  filed  in  the  of- 
fice of  the  clerk  of  the  Daviess  circuit  court, 
and  to  be  duly  recorded  in  the  order  books  of 
said  court,  and  the  said  Judgment  then  and 
now  still  remains  a  valid  and  subsisting  lien 
on  and  against  all  of  said  real  estate;  that 
Bald  Instrument  purporting  to  be  a  deed  from 
said  Dallas  Tyler  to  said  Alwllda  Tyler 
Oraves  is  fraudulent  and  void  as  against  the 
plaintiff  and  the  said  Judgment,  and  pre- 
vents the  plaintiff  from  enforcing  the  pay- 
ment of  said  Judgment  and  any  part  thereof ; 
that  said  real  estate  hereinbefore  described 
is  of  the  full  value  of  $7,000 ;  that  it  will  re- 
quire all  of  same  and  said  $3,000  so  paid  to 
and  held  by  said  Alwllda  to  fully  pay  and 
satisfy  the  said  Judgment  and  Interest  and 
cost;  that  said  George  Graves  is  husband 
of  said  Alwllda.  Wherefore  plaintiff  prays 
Judgment  and  decree  against  flaid  Dallas 
T^ler,  Alwllda  T^ler  Graves,  .and  George 
Graves  declaring  said  deed  from  Dallas  Ty- 
ler to  Alwllda  Tyler  Oraves  fraudulent  and 
void  as  to'  the  plaintiff  and  the  said  Judg- 
ment, and  that  same  be  set  aside  and  held 
for  naught ;  that  said  Judgment  be  declared 
a  valid  and  subsisting  lien  on  and  against  all 
of  said  real  estate  superior  and  paramount  to 
the  Interest  and  title  of  said  Alwllda  Tyler 
Graves  and  George  Oraves  and  said  Dal- 
las l^ler;  that  said  Alwllda  and  (George 
Graves,  and  each  of  them,  be  required  to  an- 
swer under  oath  as  to  said  $3,000,  and  re- 
quired to  discover  same  and  pay  same  over 
to  the  clerk  of  this  court  for  the  use  and  ben- 
efit of  this  plaintiff ;  and,  finally,  for  all  just 
and  proper  relief  in  the  premises." 

Appellant's  first  proposition  is  tbat  the 
court  erred  in  overruling  the  motion  of  Dal- 
las Tyler  made  on  his  special  appearance 
to  quash  the  summons  and  the  return  issued 
against  him.  The  evidence  shows  that  Tyler 
was  and  had  been  a  resident  of  Seymour  for 
17  years  when  the  summons  was  served. 
The  return  of  the  sheriff  of  Jackson  county 
shows  service  by  leaving  a  true  and  certi- 
fied copy  at  his,  the  last  and  legal  plac6  of 
residence.  It  Is  regular  on  its  face,  and 
in  the  absence  of  a  charge  of  fraud  is  con- 
clusive as  against  a  collateral  attack.  Cully 
V.  Shirk,  Ex'r.  131  Ind.  77,  30  N.  E.  882,  31 
Am.  St.  Rep.  414.  If  there  was  error  In  fall- 
ing to  quash  said  summons  it  was  harmless, 
80  far  as  appellants  are  concerned. 
.  Alwllda  Tyler   Graves  and  her   husband 


were  duly  served,  and  claimed  that  Alwllda 
Tyler  Graves  Is  the  exclusive  owner  of  the 
real  estate  in  controversy;  tbat  Dallas  Ty- 
ler is  not  interested  In  such  estate.  She  has 
had  her  day  in  court 

It  Is  claimed  that  the  action  having  been 
instituted  by  the  state  of  Indiana  as  sole 
plaintiff  against  the  appellants  and  one  Philip 
Meeh  In  the  Daviess  circuit  court,  and  the 
venue  having  been  changed  to  the  Greene  cir- 
cuit court,  that  It  was  error  to  substitute  tbe 
appellee  for  the  original  plaintiff  over  the 
objection  of  tbe  appellants,  and  without  the 
consent  of  the  ofllclal  representative  of  the 
estate.  Annie  V.  Davis  was  not  a  proper  or 
necessary  party  relatrlx  in  the  suit  by  the 
state  of  Indiana  to  recover  the  money  lost 
at  gambling.  Ervln  v.  State  ex  rel.  Walley, 
150  Ind.  334,  48  N.  E.  249.  While  She  was 
not  a  necessary  party  in  the  suit  to  recover 
the  money  lost  at  gambling,  yet  when  the 
state  recovered  such  Judgment,  as  the'  wife 
of  the  loser  of  such  money  she  became  the  ex- 
clusive beneficiary  and  owner  of  the  judg- 
ment, and  entitled  to  all  equitable  and  legal 
remedies  to  protect  and  enforce  such  Judg- 
ment. "Eveiy  action  must  be  prosecuted 
In  tbe  name  of  the  real  party  in  int^est,  ex- 
cept as  otherwise  provided  in  the  next  sec- 
tion." Burns'  Ann.  St.  1894,  |  2.51.  The  next 
section  is  &b  follows:  "An  executor,  adminis- 
trator, a  trustee  of  an  express  trust,  or  a 
party  expressly  {(Uthorized  by  statute  may  sue 
without  joining  with  him  the  party  for  whose 
benefit  the  action  is  prosecuted.  A  trustee 
of  an  express  trust  within  the  meaning  of 
this  section  shall  be  construed  to  include  a 
p^tson  with  whom  or  In  whose  name  a  con- 
tract Is  made  for  the  benefit  of  another." 
Bums'  Ann.  St.  1894,  f  252.  Whoever  is  en- 
titled to  tbe  benefits  of  a  suit  is  tbe  r6al 
party  In  int««st,  and  should  Institute  the 
suit  Rawlings  v.  Fuller,  81  Ind.  257 ;  Smock 
V.  Brush,  62  Ind.  157;  Board  of  Commission- 
ers Bartholomew  County  v.  Jameson,  86  Ind. 
154;  Plxley  v.  Van  Nostern,  100  Ind.  34. 
Section  6678,  Burns'  Ann.  St.  1894,  provides 
that  the  state  of  Indiana  Is  the  proper  party 
to  bring  suit  for  money  lost  at  gambling  after 
the  loser  thereof  falls  for  six  months  to  sue 
for  and  recovet  such  money.  By  the  express 
provision  of  the  statute,  "If  the  loser  of  the 
money  which  the  state  sues  for  and  recovers 
has  a  wife  then  she  is  made  the  sole  bene- 
ficiary of  such  Judgment;  if  such  loser  have 
no  wife  but  have  children  then  such  children 
are  made  the  beneficiaries ;  but  if  such'  loser 
have  neither  wife  nor  children  then  the  com- 
mon schools  become  the  beneficiary."  Un- 
der the  statute,  then,  Annie  V.  Davis  is  the 
party  designated  as  the  sole  beneficiary  of 
such  Judgment  and  the  proper  party  to  prose- 
cute any  proceedings.  Section  273,  supra, 
gives  the  court 'the  right  to  determine  any 
controversy  between  the  parties  before  it 
when  it  can  be  done  without  prejudice  to  the 
rights  of  the  others,  or  by  saving  their 
rights;  but  when  a  complete  defei^ljia); 
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•f  the  (XHitrorenqr  cannot  be  had  without  the 
preeence  of  other  partlefl  the  court  must 
cause  them  to  be  Joined  as  proper  parties. 
And  when  In  an  action  for  the  recovery  of 
real  or  personal  property  a  person  not  a  par- 
^  to  the  action,  but  having  an  Interest  In  the 
subject  thereof,  makes  application  to  the 
court  to  be  made  a  party,  It  may  order  him 
to  be  made  a  party  by  proper  amendment. 
The  right  Is  recognized  In  the  following  de- 
cisions: McCall  ▼.  Lee  (111-)  11  N.  B.  522; 
Brown  T.  Coddy,  116  Ind.  484,  18  N.  B.  9; 
Pond  T.  Irwin,  113  Ind.  243,  15  N.  B.  272; 
Homer  t.  Bar,  etc..  Go.  (Mass.)  61  N.  B.  883 ; 
Congress,  etc..  Go.  t.  Farsons,  etc  (111.)  65 
N.  E.  357;  State,  eta,  v.  Lndwlg  (Wis.)  82 
N.  W.  158;  Hook  r.  Coal  Co.  (Iowa)  83  N.  W. 
963;  Oarda  v.  U.  S.,  87  Ct  CI.  243;  Clough 
et  aL  T.  Thomas  et  al.,  63  Ind.  24.  We  think 
it  may  be  held  upon  the  weight  of  the  au- 
thorities that  have  been  and  the  many  oth- 
ers that  might  be  dted  that  upon  the  trial 
of  a  cause,  when  there  is  no  change  in  the  is- 
Boes,  nor  in  the  relief  demanded,  and  there 
can  be  no  change  in  the  results  reached,  and 
when  the  court  has  acquired  Jurisdiction  of 
the  parties  and  of  the  subject-matter,  there 
Is  then  a  discretion  vested  in  the  court  on  the 
subject  of  amendments  and  the  substitution 
of  parties  so  as  to  fully  settle  the  question 
•f  proper  parties  and  the  rights  of  the  par- 
ties before  them.  The  original  complaint 
which  was  filed  in  the  name  of  the  state  of 
Indiana  to  set  aside  the  Tyler  deed,  and  the 
substituted  complaint  which  was  afterwards 
filed  in  the  name  of  appellee  Annie  V.  Davis, 
are  In  substance  the  same.  The  same  de- 
fense, the  same  evidence,  would  have  been 
available  to'  appellants  whether  the  suit  was 
In  the  name  of  the  state  or  In  the  name  of 
Annie  V.  Davis.  The  conclusion  would  have 
been  the  same  with  either  as  plalntlfF,  and 
such  conclusion  would  be  a  bar  to  another 
action  for  the  same  cause.  There  was  there- 
fore no  available  error  in  the  substitution. 

Apx>ellanta  contend  that  there  was  a  fatal 
Tarlance  between  the  certified  copy  of  the 
proceedings  in  the  Daviess  and  Knox  drcult 
courts  in  the  case  of  State  of  Indiana  v.  Tj- 
ier  and  Kelly  and  the  complaint  in  the  case  at 
bar,  in  that  the  Judgment  in  that  case  did  not 
sustain  the  allegation  that  it  was  for  the 
use  and  benefit  of  the  appellee.  It  would 
bave  been  improper  for  the  Judgment  to  have 
•0  stated.  She  was  not  a  proper  party  In 
the  suit  to  recover  the  money  lost  in  gam- 
bling. Brvin  V.  State,  supra.  We  have  con- 
sidered this  question  in  discussing  the  snb- 
Btitution  of  appellee  for  the  state  in  said 
cause. 

In  their  seventh  point  appellants  Insist  that 
the  special  findings  from  1  to  37,  inclusive, 
are  of  immaterial,  evidentiary  facts,  and  not 
Of  ultimate  facts;  that  the  consideration  of 
said  facts  and  those  in  each  of  said  find- 
ings confused  the  Judgment  of  the  court,  and 
prevoited  an  Impartial  consideration  of  the 
facts  material  to  the  laauea.    The  proposi- 


tion is  true  as  to  some  of  the  special  find- 
ings, but  we  cannot  owcede  that  they  con- 
fused the  court,  and  prevented  an  impartial 
consideration  of  the  facts  material  to  the 
issue. 

It  is  contended  that  special  finding  N& 
35  is  not  sustained  by  evidence,  and  U  con- 
trary to  law,  and  that  the  ultimate  facts 
stated  therein  are  in  irreconcilable  conflict 
with  the  evidentiary  facts  material  to  the  is- 
sue stated  In  the  other  findings.  That  find- 
ing is  as  follows:  That  the  said  deed  dated 
June  4,  1900,  by  the  said  Dallas  Tyler  to  said 
Alwilda  Tyler  Oraves,  was  and  is  a  volun- 
tary conveyance  made  by  said  Tyler  to  said 
Alwilda,  and  was  made  by  him  and  received 
by  her  with  the  secret  purpose  and  intent 
on  the  part  of  both  that  said  Alwilda  Tyler 
Graves  should  and  would  hold  the  said  real 
estate  therein  described  in  trust  for  the  use 
and  benefit  of  said  Dallas  Tyler.  Courts  are 
permitted  to  draw  reasonable  inferences 
from  facts  proven.  We  cannot  say  that  such 
fact  is  wholly  unsupported  by  evidence,  or  is 
contrary  to  law,  or  is  in  trreconcilable  con- 
flict with  evidentiary  facts  material  to  the 
Issues  stated  In  the  other  findings. 

The  appellants  moved  the  court  to  add  to 
and  Include  in  its  special  findings  of  (acts 
special  findings  from  1  to  9,  inclusive,  and 
each  of  them,  which  appear  in  the  record  as 
numbered.  The  court  refused.  Appellants 
duly  excepted.  'Tt  has  been  uniformly  held 
by  this  court  that  motions  to  modify,  strike 
out,  or  add  to  the  special  findings  are  not 
recognized  by  our  Code  of  Procedure.  Where 
any  or  all  of  the  facts  found  are  not  sustain- 
ed by  sufiident  evidence,  or  are  contrary  to 
law,  or  when  facts  should  have  been  found, 
but  were  not,  the  proper  remedy  is  a  motion 
for  a  new  trial."  Chicago,  etc.,  B.  Co.  ▼. 
State  ex  reL,  159  Ind.  241,  64  N.  B.  860.  ^ 

Appellants  excepted  to  conclusions  of  law 
No.  1,  2,  8,  4,  and  5,  and  in  rendering  Judg- 
ment thereon  in  favor  of  appellee.  Condu- 
sion  1  stated  that  there  was  due  from  the 
defendant  Dallas  Tyler  to  the  plalntltf  An- 
nie y.  Davis  on  the  Judgment  set  forth  in 
the  plaintltrs  complaint  the  sum  of  $8,716.84. 
(2)  That  said  Judgment  was  rendered  for  the 
use  and  benefit  of  the  plaintiff  Annie  V.  Da- 
vis, and  that  she  is  the  sole  and  only  owner 
of  that  Judgment  (3)  That  the  deed  of  con- 
veyance dated  June  4,  1900,  from  Dallas 
Tyler  to  Alwilda  Tyler  Graves,  mentioned 
and  set  ^orth  in  the  complaint  was  and  Is  a 
voluntary  conveyance,  without  consideration, 
made  by  him  and  received  by  her  in  trust 
for  Dallas  Tyler;  that  under  said  conveyance 
the  said  Alwilda  took  and  now  holds  the 
real  estate  described  in  said  deed  in  trust  fot 
said  Dallas  Tyler,  and  said  deed  is  void  aa 
against  the  Judgment  set  out  In  the  com- 
plaint and  as  to  the  plalntltT's  claim  thereun- 
der. (4)  That  the  Judgment  set  forth  In  the 
plalntUTs  complaint  and  plalntifCs  claim 
thereunder  Is  a  lien  on  the  real  estate  men- 
tioned in  the  complaint  except  that  part  al 
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said  real  estate  described  as  being  a  part  of 
lot  1  In  Kinney  Addition,  superior  and  para- 
mount to  the  title,  claim,  and  interest  of  the 
defendants,' and  either  of  tbe  defendants,  In 
and  to  said  real  estate.  (5)  That  said  deed 
prevents  plaintiff  from  collecting  tbe  judg- 
ment setfortb  in  her  complaint,  and  ought  to^ 
be  set  aside,  canceled  and  held  for  naught  as* 
against  the  judgment  and  the  plaintlfrs  claim 
thereunder  set  out  In  the  plalntlfTs  com- 
plaint, and  said  real  estafe,  or  so  much  there- 
of as  may  be  necessary,  subjected  to  sale 
for  the  satisfaction  of  the  said  judgment 
and  plaintiff's  claim  thereunder;  that  said 
real  estate  herein  set  out  is  the  only  property 
subject  to  execution  owned  by  said  Dallas 
Tyler  in  the  state  of  Indiana.  We  find  no 
error  in -this  conclusion  of  law. 

It  is  next  contended  that  the  judgment  Is 
not  fairly  supported  by,  and  that  the  same  Is 
dearly  against^  the  weight  of  the  evidence. 
Appellants  therefore  ask  this  court  to  weigh 
the  same  under  section  8,  c.  193,  p.  Ml',  Acts 
1903.  The  Supreme  Court  and  this  court  has 
recently  held  that  apellate  courts  will  not 
weigh  thfe  evidence  under  said'  act.  Hudel- 
son  et  al.  r.  Llnaeus  Hadelson  et  al.  (present 
term  Sup.  Ct.)  74  N.  E.  504;  U.  S.  B.  &  P. 
Co.  "#.  Moore  (present  term  this  court)  74  N. 
E.  1094. 

In  point  14  it  is  claimed  that  neither 'of  the 
items  of  evidence  and  testimony  referred  to 
in  tbe  fifth  reason  for  a  new  trial  and  num- 
bered from  1  to  20,  inclusive,  and  those  num- 
bered 25,  36,  37,  38,  and  39,  tended  to  sustain 
any  material  Issue  In  the  case,  and  that  the 
court  erred  In'  admitting  them  and  each  of 
them.  Appellant" 8  brief  does  not  give  the 
page  of  the  record  showing  these  alleged  er- 
rors. The  record  is  voluminous,  containing 
over  700  pages.  Tlje  same  is  true  of  point 
16,  which  is  to  the"  eftect  that  the  items  of 
evidence  and  testimony  referred  to  In  the 
fifth  reason  for  a  new  trial  and  numbered  21 
to  35,  Inclusive,  except  25,  that  were  offered 
In  evldebce  by  the  appellants,  were  compe- 
tent and  material  on  their  behalf,  and  behalf 
of  each  of  them.  In  their  defenses,  and  tend- 
ed to  rebut  the  presumptions  raised  by  appel- 
lee and  sustain  the  Issues  on  their  behalf.  As 
to  both  of  these  points  rule  22  of  the  Su- 
preme Court  (55  N.  E.  v)  is  disregarded,  and 
it  will  be  presumed  that  appellants  did  not 
erpect  them  to  be  considered. 

Tbe  suflBclency  of  the  evidence  to  sustain 


the  findings  and  judgment  of  the  cdurt  h' 
questioned.  It  is  claimed  that  the  special 
findings  of  facts  do  not  Justify  a  judgment 
against  George  Graves.  He  appeared  to  the 
Complaint,  and  answered  by  general  denial 
and  by  affirmative  answer.  If  he  were  with- 
out Interest  In  the  proceeding;  he  should  havtf 
filed  a  disclaimer;  -but  the  evidence  discloses 
that  he  was  nbt  wholly  wlthdut  pecuniary  in- 
terest 

In  the  rulings  on  the  pleadings  we  find  no 
reversible  error.  Upon  the  merits  of  the  case 
it  can  be  fairly  said  appellant  Tyler,  In  a 
manner  contrary  to  la*,  obtained  from  the 
husband  of  appellee  a  large 'sum  of  money, 
and  converted  It  to  his  owiduse.  By  the 
folly  of  Davis  his  wife  Is  made  to  suffer  In 
mind  and  bodily  comfort  The  sister  of  Ty- 
ler, In  being  made  the  grantee  of  her  brother.' 
is  the  beneficiary  of  her  brother's  wrongful 
acts.  That  both'  of  these  vromen  Interested 
In  this  case  are  Innocent  of  wrongdoing  we 
may  well  believe,  ^raud  Is  a  question  of 
fact.  The  number  of  ItS  badges  is  almosC 
without  limit.  It  may  be  proven  by  circum- 
stantial or  dlTeCt  evidence.  Circumstances 
apparently  trivial  In  themselves  "yrhen  con- 
sidered singly,  may,  when  taken  in  connect 
Hon  with  others,  fix  the'fttoidulent  Character 
of  a  transaction.  The  parties  between  whom 
a  transaction  takes  place  often  give  point  tof 
conduct  which  otherwise  would  W  free  from 
suspicion.  And  so  where  fraud  is  charged  It 
is  a  question  peculiarly  within  the  province 
of  the  trial  court  or  Jury.  The  trial  conrf 
has  specially  found  that  no  coiisideratlon 
passed  to  said  Dallas  Tyler  for  the  convey- 
ance of  the  property  In  question,  that  said 
conveyance  was  made  by  him  and  received 
by  her  with  the  purpose  arid  intent  on  the 
part  of  both  of  them  that  said  Alwilda  should 
and  would  take  and  hold  the  said  real  estate 
therein  described  In  trust  for  the  use  'and 
benefit  of  said  Dallas,  and  that  the  deed  to 
his  slstet  was  wholly  voluntary.  To  indicate 
the  various  facts  and  circumstances  set  out 
In  the  evidence  from  which  a  fraudulent  pur- 
pose might  be,  Inferred,  or  that  the  transfer 
of  the  real  estate  was  without  considera- 
tion, and  was  to  be  held  in  trust  for  tbe  nsei 
and  benefit  of  Tyler  by  his  sister,  would  be 
to  greatly  extend  the  length  of  this  opinion 
without  a  corresponding  advantage. 

Wb  find  no  error  for  which  the  Judgment 
should  be  reversed. 
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(36  Ind.  App.  S8) 
FLBTCHER  BROS.  CO.  ▼.  HYDE.     (No. 

5,392.)  ' 

(Apvellate  Court  jot  Indiana,  Dirision  No.  1. 
June  2d,  1905.) 

1.  MASriEB  AND  8EBVANT— IKJUBT  TO  SkBVAHT 

— Wabsing  and  Instbuctino  Sebvant.  _ 
It  is  the  duty  of  an  employer,  knowing 
that'  tlie  employment  is  dangerous,  and  that 
the  cmployfi  is  inexperienced,  to  warn  and  in- 
struct him  how  to  avoid  the  danger,  though  the 
danger  is  open  to  observation,  but  not  nnder- 
stood  by  the  employ^. 

[Ed.  Note. — ^For  cases  in  point,  see  toI.  34, 
Cent.  Dig.  Master  and  Servant,  f  314.] 

2.  Same. 

An  employer  is  not  relieved  of  the  duty  of 
warning  and  instructing  an  inexperienced  em- 
ploy6-m^ly  because  the  appliances  with  which 
to  do  the  work  are  in  t>erfect  order,  when  the 
danger  is  not  obvious.     • 

[Ed.  Note. — For  cases  In  point,  see  vol.  84, 
Cent  Die  Master  and  Servant,  {8  810,  3161^.] 

8.  Same— AssuRAWCBs;  OF'  Sapbty. 

An  employer  having  knowledge  of  the 
.danger  and  of  the  employe's  ignorance  thereof, 
who  gives  the  employ!  assurances  of  safety  so 
that  he  feels  secure,  is  liable  for  an  injury  re- 
aulting  in  conseqnetace  thereof. 
4.  Samb— Complaint— S0TFIOIB5OT. 

A  complaint  in  an  action  a^ain^t  an  em- 
ployer for  injuries  received  by  an  employs  while 
engaged  in  assisting  the  placing  of  trusses  in 
B  building,  which  set  forth  the  manner,  of  doing 
the  work,  and  alleged  that  the  work  wa;B  dan- 
ferona;  that  the  employs  was  placed  in  a  dan- 
gerous position ;  that  the  danger  was  not  ap- 
parent to  him,  who  was  inexperienced;  that 
the  employer  did  not  warn  him  of  the  danger, 
hnt  assured  him  that  the  place  was  safe;  and 
which  alleged  the  manner  of  the  happening  of 
the  accident  resulting  in  the  injury  sued  for— 
was  sufficient  against  a  demurrer,  when  con- 
stmed  as  setting  forth  a  cause  of  action  based 
on  the  Uieory  tnat  the  employer,  knowing  the 
danger  and  the  inexperience  of  the  employe, 
directed  him  to  wbrk  in  a  particular  place, 
witlMmt  iostrocting  him  as  to  the  danger. 
ft.  SAKX-rMonON  xo  Makb  Mobe  Defihitx. 

The  complaint,  when,  so  construed,  was 
sufficient,  as  against  a  motion  to  make  it  more 
specific. 

6.  Same— EJviDKWOE. 

'  '  To  entitle  the  employe  to  recover  under 
the  OMuplaint  so  construed,  it  was  not  neces- 
sary to  show  that  the  work  required  any  spe- 
cial  mechanical  knowledge  or  other  skill  than 
that  expected  from  n  common  laborer. 

7.  SaMI>— iNEmiBIEITOSD  Bebvant. 

Where  an  employ^  placed  in  a  dangeroBB 
position  was  inexi>f rienced  and  ignorant  of  the 
danger,  and  the  employer,  knew  the  facts,  and 
assured  him  of  his  safety,  and  induced  him  to 
occupy  the  ixmition  assigned,  and  he  was,  in- 
jured, the  employer  wa^,  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  fS  314,  54&  676.] 

&  Same— IHBTBDOTIOHS. 

The  complaint  in  an  action  against  an  em- 
ployer for  injuries  received-  by  an  employe  was 
based  oo'  the  employer  assigning  the  'employe 
to  work  in  a  dangerous  position  without  in- 
structing him,  be  being  ignorant  of  the  danger. 
The  court  charged  that  a  verdict  for  plaintiff 
-might  be  rendered  on '  ftndin^ '  that  the  appli- 
BBcefi.  were  defective.  ,H^9M«ithat  the  instruc- 
tion erroneously  authorized . «  verdict  on  mat- ' 
ters  not  included  in  the  complaint,  necessitating 
a  reversal,  especially  wher^'the  jurjr  found  that 
the  appliances  were  defectiTB.-  '      i  '  ' 


Appeal  from  Circuit  Court,  Madison  CAttn- 
ty;  John  F.  McClure,  Judge. 

Action  by  John  E.  Hyde  against  tbe  Fletch- 
er Bros.  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

William  A.  Klttlnger  and  William  S.  Dlv- 
en,  for  appellaiit.  Ellison  &  Ellis  and  Bagot 
&  Bagot.  for  appellee. 

BTjAOK,  J.  The  appellee's  complaint 
against  tbe  appellant  consisted  of  three  par- 
agraphs, but  the  court  Instructed  tbe  Jury- 
that  they  need  not  give  tho  first  or  second 
paragraph  consideration.  In  the  tblrd  par- 
agraph It  was  alleged,  after  introductory 
matter,  that  In  January,  1900,  the  appellant 
was  building  a  large  stone  and  brick  build- 
ing In  the  city  of  Anderson,  known  as  tbe 
"New  Chiistlan  Church";  that  In  the  con- 
struction thereof  It  became  necessary  to 
move  and  place  in  tbe  bnllding  from  the 
street  trusses  more  than  40  feet  long  and 
more  than  8  feet  wide,  framed  and'  consist- 
ing of  iron  beams,  plates,  and  crossbars,  and 
each  of  many  tons  weight;  that  January 
23,  1800,  the  appellant  employed  tbe  appellee 
to  work  for  the  appellant  in  the  constructlOB 
of  this  building,  and  on  tbe  next  day  tbe 
appellant  ordered  and  put  tbe  appellee  to 
work  In  assisting  In  bringing  the  trusses  in- 
to tiie  building  from  tbe  street  and  putting 
them  In  position  In  the  bnllding;  that  a  part 
of  this  work  consisted  In  sliding  one  of  tbe 
trusses  tbrongb  a  large  opening  in  the  east 
wall  of  the  building  from  tbe  street  to  tbe 
inside  of  the  building,  standing  it  In  an  east 
and  west  direction  on  the  floor  of  the  build- 
ing in  an  upright  position,  resting  upon  Its 
edge,  and  then  by  means  of  ropes,  blocks, 
pulleys,  chains,  crowbars,  props,  and  wbid- 
lass  easing  or  letting  down  the  truss  to- 
ward the  south  from  its  upright  position,  so 
that  It 'Would  lie  upon  Its  side  on  the  floor; 
that  In  tbe  work  of  so  lowering  or  letting 
down  the  truss  upon  its  side  the  appellant 
attached  a  rope  to  tbe  truss  near  the  center 
of  the  top  thereof,  carried  the  rope  back 
to  the  north  and  east,  allowing  tbe  rope  to 
angle  from  the  truss  In  a  northeast  direction, 
and  passed  the  rope  tbrongb  a  block  or  loop 
attached  to  an  I-beam  in  tbe  northeast  cor- 
ner of  tbe  bnllding,  and  then  attached  tbe 
end  of  tbe  rope  to  a  windlass  In  the  south 
part  of  the  building,  south  of  the  truss;  that 
tbe  only  support  the  appellant  had  for  the 
truss  in  80  letting  it  down  consisted  of  this 
rope  and  windlass  and  a  smell  wooden  prop 
used  for  such  purpose  by  the  appellant;  that 
by  means  of  the  windlass  and  thei  wooden 
prot>  under  tbe  top  of  the  truss  the  appelUtnt 
attempted  to  let  tbe  truss  down  upon  its  side 
as  aforesaid,  and  before  starting  to  do  so 
the  appellant  placed  one  end  of  a  crowbar 
under  the  east  end  of  tbe  truss  on  tbe  <^ 
poslte  side  from  tbe  windlass — ^the '  north 
side-^and  between  tbe  tmss  and  a  large 
,  brick  colnmn  forming  a  part  of  tbe  building, 
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which  stood  3  or  4  feet  north  of  the  trusa 
and  near  the  east  end  thereof;  that  the 
brick  column  contained,  on  the  south  aide 
thereof,  a  small  niche,  or  recess,  and  the 
appellant  then  and  there  ordered  and  di- 
rected the  appellee  to  stand  agalnat  the  brick 
column,  and  within  the  niche  or  recesa,  and 
to  hold  the  upper  end  of  the  crowbar  while 
the  truss  was  so  being  let  down;  that  the 
rope,  pulley,  I-beam,  and  windlass  were  so 
placed  by  the  appellant  that, the  rope  left 
the  truss  at  an  acute  angle  toward  the  east 
end  thereof,  and  the  crowbar  was  so  pla- 
ced by  the  appellant  under  the  truss  and  the 
prop  was  so  placed  and  handled  by  the  ap- 
pellant that  when  the  truss  left  the  per^ 
pendicular  in  its  descent  the  great  weight  of 
the  truss  upon  the  rope  was  likely,  by  rea- 
son of  the  angle  of  the  rope  with  the  truss, 
to  cause  the  bottom  of  the  east  end  of  the 
truss  to  kick  up  and  the  truss  to  slip  or 
slide  toward  the  east  aud  north,  in  the  di- 
rection of  the  rope,  and  toward  the  appellee, 
and  to  wrench  and  throw  down  the  prop, 
and  to  wrench  the  crowbar  out  of  the  appel- 
lee's bands,  thus  allowing  the  truss  to  fall 
and  catch  and  crush  and  Injure  the  appellee; 
that  by  reason  of  the  facts  aforesaid  the 
place  where  the  appellant  so  ordered  and 
directed  the  appellee  to  work ,  was  a  very 
dangerous  and  hazardous  one,  and  the  work 
to  which  the  appellee  was  thus  put  by  the 
appellant  was  very  dangrerous  and  hazardous 
to  a  person  who  was  inexperienced  in  said 
work,  and  who  was  uninstructed  in  the 
proper  method  and  manner  of  doing  the 
same;  that  said  danger  was  not  apparent 
to  appellee,  and  was  of  such  a  character  that 
it  would  only  be  discovered  or  detected  by 
a  person  of  experience  in  that  line  of  em- 
ployment, or  by  instruction  from  'some  one 
having  knowledge  thereof;  that  to  i)erform 
the  work  safely  it  was  necessary  that  a  per- 
son have  sufficient  experience  and  skill  In 
the  work  to  know  and  appreciate  the  weight 
of  the  truss,  the  capacity  of  the  windlass  and 
those  operating  it,  "the  character  and  extent 
of  the  bearings  upon  said  rope  and  windlass, 
the  eftect  upon  said  truss,  and  its  action  in 
being  lowered,  of  the  effect  of  the  rope  be- 
ing attached  at  an  angle  as  aforesaid,  and 
also  the  resistance  of  said  truss  against  said 
crowbar  and  the  strength  and  leverage  of 
said  windlass" — all  of  which  facts  were 
known  to  the  appellant  and  unknown  tn  the 
appellee,  as  the  appellant  well  knew;  that 
a  part  of  the  work  and  the  danger  thereof 
in  the  manner  in  which  it  was  done  by  the 
appellant  was  not  ordinary  and  simple  la- 
bof;  but  was  intricate  and  complicated,  in 
that  It  consisted  In  moving,  raising,  and  low- 
ering great  weights  by  mechanical  devices 
and  machinery,  the  power  and  strength,  ca- 
pacity and  tendencies  of  which,  and  the  man- 
ner of  operating  and  controlling  which  were 
not  open,  plain,  or  apparent,  but  could  only 
be  learned  by  experience  in  the  use  thereof, 
ox  by  proper  Instructions  as  to  the  proper 


manner  of  using  the  same,  and  In  the  pow- 
er, capacity,  and  tendencies  thereof;  that  the 
appellee  was  wholly  unacquainted  with  the 
power,  strength,  and  capacity  of  said  ma- 
chinery, and  the  tendencies  thereof,  and 
with  the  proper  manner  of  safely  operating 
the  same,  and  with  the  manner  In  which  to 
do  the  work  properly  and  safely  with  said 
machinery  and  devices,  and  with  the  power 
and  capacity  and  tendencies  of  said  ma- 
chinery and  appliances,  which  facts  were 
to  the  appellant  well  known;  that  to  perform 
the  work  without  great  hazard  and  danger 
to  the  appellee  required  that  a  person  in  the 
place  where  he  was  so  ordered  and  directed 
to  work  be  experienced  in  the  work  and  In 
the  manner  of  doing  It,  or  be  fully  Instructed 
as  to  how  to  safely  do  the  work,  and  also 
be  apprised  of  said  danger  and  fully  in- 
structed as  to  how  to  avoid  it — all  of  which 
was  well  known  to  the  appellant  and  wholly 
unknown  to  the  appellee  at  that  time;  that 
at  the  same  time  he  was  wholly  without  ex- 
perience in  the  work,  he  had  never  before 
performed  the  same  or  similar  work,  and 
was  wholly  unacquainted  with  and  had  no 
knowledge  of  the  danger  and  hazard  attend- 
ing the  work  or  the  means  or  way  of  escap- 
ing the  same,  and  had  no  notice  or  knowl- 
edge that  his  said  position  was  one  of  great 
danger — of  all  which  facts  the  appellant 
then  and  iheie  had  full  notice  and  knowl- 
edge, and  should  have  notlfled  the  appellee 
of  all  of  them — and  none  of  them  were  ap- 
parent to  an  inexperienced  and  uninstructed 
person;  that,  if  appellee  had  been  Instructed 
as  to  the  manner  of  applying  the  machinery 
and  appliances  and  their  effect  on  the  trass 
and  the  dangers  thereof,  he  would  not  have 
assumed  said  position;  that,  notwithstand- 
ing all  said  facts,  and  tiie  appellanl^s  notice 
and  knowledge  thereof,  the  appellant  care- 
lessly and  negligently  failed  and  neglected 
to  give  the  appellee  any  notice  or  warning 
of  said  danger,  or  In  any  way  to  apprise  blm 
thereof,  nor  did  the  appellant  at  any  time 
give  the  appellee  any  Instructions  concerning 
sai^  danger  and  the  means  and  way  to  avoid 
the  same,  but  when  the  appellant  so  placed 
the  appellee  In  said  place  and  at  said  woifc 
it  carelessly  and  negligently  told  him  and 
assured  him  that  it  was 'a  safe  place,  and 
that  there  was  no  danger  in  said  place,  and 
that  tbe  work  and  place  were  unattended 
with  any  danger  whatever;  that  the  appel- 
lee relied  upon  said  statement  of  appellant 
tbiait  the  place  and  work  were  free  from 
danger,  and  believed  said  statements  to  be 
true,  and  assumed  the  place  and  the  duties 
thereof  relying  upon  said  assurance  of  the 
appellant  that  it  was  safe;  that  the  appel- 
lee was  then  and  there  placed  and  required 
by  the  appellant  to  remain  in  the  niche,  and 
remained  therein  at  all  times  thereaft«  an- 
til  he  was  injured  as  hereinafter  stated;  that 
^wben  the  truss,  in  its  descent,  had  reached 
an  angle  of  about  45  degrees  from  the  per- 
pendicular, by  reaBong(>f^^e^g^^|^ 
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thereof  and  ot  the  said  pressure  and  draft 
toward  tbe  east  and  tbe  north  made  by  the 
angle  in  the  rope,  and  by  reason  of  the 
manner  in  wlilch  said  macUuery  and  appli- 
ances were  arranged  by  tbe  appellant  as 
aforesaid,  the  truss  suddenly  slipped  toward 
the  east  and  the  north,  and  tbe  east  end 
thereof  suddenly  kicked  up,  and  without 
warning  swung  around  to  the  east  and  north, 
catching  the  appellee  beneath  and  throwing 
the  crowbar  out  of  his  grasp,  fell  upon  the 
appellee's  left  leg,  and  broke,  crushed,  and 
mangled  the  same,  totally  and  permanently 
disabling  the  appellee;  that  appellee's  said 
Injury  was  brought  about  wholly  and  solely 
by  reason  of  the  carelessness  and  negligence 
of  the  appellant  In  falling  to  notify  the  ap- 
pellee of  tbe  danger  attending  his  position 
and  the  work  required  of  him,  and  in  care- 
lessly and  negligently  telling  him  and  assur- 
ing him  that  the  place  where  tbe  appellant 
had  required  him  to  work  and  the  work  it- 
self were  free  from  danger,  and  In  falling 
and  neglecting  to  give  him  any  instructions 
and  directions  as  to  said  dai^er  and  hazard 
and  how  to  avoid  and  escape  the  same;  that 
by  reason  of  said  Injury  the  appellee  has 
been  put  to  great  expense,  etc.  A  demurrer 
for  want  of  sufficient  facts  addressed  to  this 
paragraph  was  overruled. 

It  does  not  appear  that  the  work  was  not 
work  of  the  kind  which  the  appellee  was 
employed  to  do.  The  pleading  does  not 
ascribe  negligence  In  providing  Insufficient 
or  defective  appliances,  or  la  the  manner  of 
using  the  appliance,  or  In  the  doing  of  the 
work  In  the  prosecution  of  which  the  appel- 
lee waa  injured;  but  It  Is  shown  that  the 
doing  of  the  work  In  the  manner  described 
was  dangeroos  to  the  appellee,  and  the 
causes  of  the  danger  are  stated.  It  does  not 
distinctly  appear  tb&t  his  Injury  was  oc- 
casioned by  his  doing  anything  himself  un- 
skillfolly,  or  In  any  manner  other  than  that 
in  which  a  skillful  person  would  have  acted 
in  a  like  dangerous  situation. 

Seeking  a  consistent  theory,  and  confining 
the  {deader  thereto,  it  would  seem  that  the 
complaint  proceeds  upon  the  ground  that  the 
employer  placed  the  employd  in  a  particular 
position,  and  assigned  him  certain  work 
there,  in  co-operation  with  other  persons  do- 
ing their  portion  of  the  work  elsewhere; 
that  to  occupy  the  position  and  pe;-form  the 
woric  assigned  to  him  was  dangerous  for  the 
employs,  as  described;  that  he  was  Ignorant 
and  unlnstructed  as  to  the  danger;  that  the 
employer,  knowing  tbe  danger,  and  knowing 
that  tbe  employe  was  Ignorant  and  unln- 
structed concerning  it,  not  merely  negligent- 
ly failed  to  Instruct  or  warn  him  of  the  dan- 
ger, but  negligently  told  him  and  assured 
him  that  the  place  where  he  was  so  placed 
and  the  work  to  be  done  by  blm  there  were 
safe,  on  which  assurance  the  employe  relied; 
and  he  was  Injured  while  so  pursuing  his 
employment,  as  might  have  been  anticipated 
by  the  employer  so  acquainted  with  the  dan- 


ger and  with  the  employe's  ignorance  and 
inexperience.  It  is  a  general  rule  that  the 
employe  assumes  tbe  risk  of  injury  in  doing 
work  within  his  contract  of  employment 
which  exposes  him  to  danger  known  to  him 
or  obvious  to  a  person  of  ordinary  Intelll- 
g^ice  in  like  circumstances;  but  if  the  em- 
ployer knows,  or  ought  to  know,  that  the  em- 
ployment is  dangerous,  and  knows  that  the 
employe  is  inexperienced  In  tbe  employment 
and  Ignorant  of  tbe  danger,  it  is  the  impera- 
tive duty  of  the  employer  to  warn  the  em- 
ploye of  tbe  danger,  and  to  instruct  him  how 
to  avoid  it;  and  If  Injury  results  to  tbe  em- 
ploye through  tbe  failure  of  tbe  employer 
to  perform  such  duty,  without  contributory 
fault  of  the  employe,  the  employer  Is  liable 
therefor.  This  duty  Is  Incumbent  upon  the 
employer  though  the  danger  be  open  to  ob- 
servation, If  the  employer  knows  that  the  em- 
ploye, because  of  bis  inexperience  or  other 
cause.  Is  unable,  without  warning  and  In- 
struction, to  understand  the  risk  and  to  avoid 
the  danger.  Atlas  Engine  Works  v.  Bandall, 
100  Ind.  293,  296,  50  Am.  Rep.  798;  Hawkins 
V.  Johnson,  105  Ind.  29,  4  N.  B.  172,  56  Am. 
Rep.  169;  Louisville,  etc.,  K.  Co,  v.  Frawley, 
110  Ind.  18,  9  K.  B.  594;  Louisville,  etc.,  R. 
Co.  V.  Wright,  115  Ind.  378,  16  N.  B.  145,  17 
N.  E.  584,  7  Am.  St  Rep.  432;  Salem  Stone 
&  Lime  Co.  V.  Griffin,  139  Ind.  141,  38  N.  B. 
411;  Republic  Iron  Co.  v.  Ohler,  161  Ind. 
893,  4<fi,  68  N.  B.  901.  The  master  is  not 
necessarily  relieved  of  the  duty  to  warn  and 
Instruct  the  servant  by  the  mere  fact  that 
the  appliance  from  which  the  danger  arises 
Is  in  perfect  working  order,  if  the  danger  be 
not  open  and  obvious.  May  v.  Smith,  92  Ga. 
95,  18  S.  B.  360,  44  Am.  St  Rep.  84.  It  Is 
manifest  that  danger  might  be  obvious  to  an 
experienced  and  instructed  employe  which 
would  not  be  appreciated  by  an  employe  who, 
because  of  inexperience  and  want  of  instruc- 
tion, does  not  understand  the  effect  which 
will  be  produced  by  the  application  of  the 
means  employed,  though  before  tbe  com- 
mencement of  tbe  work  they  be  open  before 
his  eyes.  If  tbe  master,  having  knowledge 
of  the  danger  of  which  he  knows  the  servant 
Is  Ignorant  by  bis  conduct  and  words  gives 
the  Servant  assurance  of  safety,  so  that  be 
feels  secure,  and  In  consequence  thereof  he 
Is  injured,  the  master  Is  answerable.  UofC- 
man  v.  Dickinson,  31  W.  Va.  142,  6  S.  E.  53. 
Tbe  tliird  paragraph  of  complaint  was  not 
insufficient.  Before  the  filing  of  the  demur- 
rer to  this  paragraph  the  appellant  moved  to 
require  the  appellee  to  make  it  more  specific 
in  16  particulars,  separately  stated  in  tbe 
motion.  Tbe  court  sustained  this  motion  In 
part  and  in  part  overruled  It  and  tbe  appel- 
lee accordingly  Inserted  in  the  complaint  cer- 
tain amendments  which  appear  in  the  com- 
plaint which  is,  in  substance,  above  set  out 
We  have  carefnlly  examined  tbe  motion  to 
make  more  specific,  and  we  do  not  think 
there  was  available  error  in  the  action  of  tbe 
court  upon  tbe  motion,  or  upon  a  motion 
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made  by  the  appellant  to  require  tbe  appel- 
lee to  comply  more  fully  ■with  the  order  to 
make  the  paragraph  more  specific.  The  com- 
plaint iB  sufficiently  specific  upon  the  theory 
above  suggested  to  put  the  appellant  to  its 
answer. 

With  their  general  verdict  against  tbe  ap- 
pellant, the  jury  returned  answers  to  inter- 
rogatories, and  the  court  orermled  tbe  ap- 
pellant's motion  for  Judgment  In  Its  favor  up- 
on the  interrogatories  and  the  answers  there- 
to by  the  Jury,  notwithstanding  the  general 
verdict.  The  court  also  overruled  a  motion 
of  the  appellant  for  a  new  trial.  It  was  not 
necessary,  in  order  to  entitle  the  appellee  to 
recover  under  tbe  third  paragraph  of  the 
complaint,  as  above  construed,  that  it  should 
be  made  to  appear  that  the  worli  in  which  he 
was  engaged  when  injured  was  work  re- 
quiring any  special  mechanical  knowledge, 
or  any  skill  other  than  that  required  or  to 
be  expected  of  a  common  laborer.  It  was  the 
duty  of  tbe  appellant  to  anticipate  the  prob- 
able tendency  and  effect  of  tbe  application 
of  tbe  force  provided  by  it  for  the  moving  of 
the  iron  truss;  and  if  all  tbe  materials  and 
appliances  were  in  view  of  the  appellee,  and 
be  could  see  the  operation  being  performed, 
yet,  under  the  condlUons  and  circumstances 
of  his  case  as  stated  in  the  third  paragraph 
of  complaint,  we  cannot  say  that  be  wa3 
bound,  as  between  him  and  the  appellant,  to 
apprehend  injury  after  tbe  positive  assur- 
ance of  safety.  If  the  Jury  found  under  the 
evidence  that  the  work  of  the  appellee  in  the 
situation  in  which  be  was  placed  by  the  ap- 
pellant to  do  It  was  dangerous,  as  described 
in  the  complaint,  and  that  the  appellee  was 
inexperienced,  and,  without  any  fault  on  his 
part,  ignorant  of  the  danger,  and  that  these 
facts  were  known  to  tbe  appellant,  and  that 
it  assured  the  appellee  of  his  safety,  and 
thereby  induced  blm  to  occupy  tbe  place 
and  to  do  the  assigned  work  there,  whereby 
he  was  Injured,  the  appellant  would  be  re- 
sponsible. It  was  tbe  duty  of  tbe  appellant 
not  to  assure  the  appellee  of  safety  when  it 
knew  there  was  danger  which  the  appellee 
could  not  appreciate,  as  alleged  in  the  com- 
plaint 

Tbe  court,  in  Its  sixth  instruction,  told  the 
Jury  that  if  they  found  that  there  was  In  the 
tools,  machinery,  and  appliances  with  which 


the  appellee  was  required  to  perform  tbe  a^ 
pellant's  service  dangerous  defects  and  im- 
perfections of  which  the  appellee  did  not 
know,  and  which  were  not  open  to  ordinary 
observation,  and  which  the  appellee  could 
not  learn  by  the  use  of  ordinary  care  and  tbe 
ordinary  use  of  his  senses,. then  the  appellee 
would  not  be  charged  with  notice  of  such  de- 
fects, if  any  existed;  while,  on  the  other  hand. 
If  the  appellant  could  have  learned  of  such 
dangers,  defects,  or  imperfections,  if  any  ex- 
isted, by  reasonable  and  ordinary  care,  then 
it  would  be  charged  with  full  notice  thereof 
to  the  same  extent  as  if  it  tiad  actual  notice 
of  tbe  same.  This  Instruction  presented  for 
tbe  consideration  of  the  Jury  matter  not 
within  the  issue  on  trial  under  the  third  par- 
agraph of  the  complaint,  to  which,  by  other 
instructions,  the  court  limited  the  Jury.  If 
we  could  say  with  confidence  that  the  Jury 
based  its  general  verdict  solely  upon  the 
third  i>aragraph,  we  might  conclude  that 
such  instruction  was  not  injurious;  but  our 
attention  is  called  to  certain  special  findings 
in  answer  to  interrogatories  wUcb  Indicate 
that  the  evidence  related  to  some  extent  to 
matters  to  which  this  instruction  pointed. 
Thus  it  was  specially  found  that  the  crab 
or  windlass  that  was  used  In  lowering  the 
truss  was  not  strong  enovgb  to  do  the  work 
for  which  It  was  assigned;  that  the  dog  or 
ratchet  slipped  or  failed  to  work  properly; 
that  the  windlass  or  crab  got  away  from 
and  out  of  tbe  control  of  Canter  (an  employfi 
operating  tb6  windlass)  when  the  tmss  was 
being  lowered,  When  tbe  truss  slipped,  when 
the  prop  was  taken  out;  that  the  siiddeu:  Jerk 
on  the  rope  caused  the  windlass  to  get  awa^ 
from  his  control.  Thus  It  appears  that  the 
court  submitted  interrogatories  requiring  spe- 
cial findings  coUoemlng  matters  not  within 
the  third  paragraph  of  complaint,  and  In- 
structed tbe  Jury  concerning  like  matters, 
while  it  withdrew  all  other  paragraphs  of 
complaint  from  the  issues  dn  trial.  The  im- 
pression that  the  case  was  not  tried  and  de- 
termined upon  a  consistent  theory  of  a  cduse 
of  action  is  so  strong  that  Justice  seems  to 
require  another'  trlel. 

The  Judgment  is  reversed,  and  tbe  cause 
Is  remanded,  with  Instruction  to  grant  a  new 
trial,  and  to  give  leave.  If  as^ed,  to  amend 
tbe  complaint. 
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TOWN  OF  KNIGHTSTOWN  v.  HOMER. 
(No.  5,391.) 

^Appellate  Conrt  of  Indiana,  Division  No.  1. 
June  80,  1905.) 

1.  Complaint— Sufficiency  ArraB  Verdict. 
Where  the  sufficiency  of  a  complaint  is 
tested  for  tlie  first  time  after  verdict,  it  will 
be  sufficient  if  it  contains  facta  sufficient  to  bar 
Another  action  for  the  saipe  cause,  when 
strengthened  by  every  reasonable  intendment 
and  doubt,  even  to  the  extent  of  supplying 
omitted  facts  resulting  as  a  nataral  conse- 
<]nence  from  the  facts  averred. 

[Ed.  Note. — For  cases  in  point,  see  voL  39, 
Cent.  Dig.  Pleading,  H  1451-1477.] 

■2.  BoABDs  OF  Health— Contagious  Diseases 
— ISebvices  Rendered. 

Under  Bums'  Ann.  St  1901,  i  6718,  de- 
•ciaring  that  the  trustees  of  each  town  shall 
constitute  ex  officio  a  board  of  health,  and  re- 
quiring them  to  elect  a  secretary,  who  shall  be 
health  officer  of  the  board,  and  that  it  shall  be 
the  duty  of  the  board  to  protect  the  public 
health,  and  to  talce  prompt  action  to  arrest  the 
spread  of  contagious  and  infectious  diseases,  a 
complaint  alleging  that  one  S.  was  found  af- 
flicted with  smallpox  in  the  livery  stable  of 
plaintiff's  husband,  and,  after  being  brought  to 
idaintiCTs  house  without  her  consent,  be  and  a 
-certain  physician  and  plaintiff  were  quaran- 
-tined  therein,  and  plaintiff  was  directed  by  the 
town  secretary  of  the  board  of  health  to  care 
for  and  nurse  S.  and  such  physician,  it  was 
sufficient  after  verdict  to  entitle  plaiptiff  to  re- 
KH)ver  from  the  town  the  reasonable  value  of 
her  services  performed  in  that  behalf. 

3.  Appkai/— Reoobd. 

No  available  error  can  be  predicated  on  a 
ruling  on  a  demurrer  not  copied  in  the  record. 

4.  BoABD  OF  Health— CoNXAQiouB  Dibeaskb 
■  — Emplotment  of  Nuksb. 

Evidence  held  to  constitute  an  emergency 
authorizing  the  secretary  of  a  town  board  ot 
health  to  direct  plaintiff  to  nurse  a  smallpox 
patient  and  a  physician  quarantined  in  plain- 
tiff's house,  and  to  bind'  the  town  for  such 
services,  under  Bums'  Ann.  St.  1901,  §  6718, 
Tequiring  the  board  of  health  ot  a  town  to  take 
l)rompt  action  to  arrest  the  spread  of  con- 
tagious and  infectious  diseases. 

5.  Same— EbcPEitSES. 

Where   a   smallpox  patient  was  taken   to 

Elaintiff's  hoose  at  the  instance  of  plaintiff's 
nsband,  and  not  by  any  act.  or  command  of 
the  town  board  of  health  or  iti  secretary,  and, 
after  the  death  of  the  patient,  plaintiff's  house- 
hold fnmiture,  etc.,  was  destroyed,  by  order  of 
the  board  of  health,  to  prevent  the  spread  of 
the  disease,  the  town  was  only  liable  for  its 
value  at  the  time  it  was  destroyed. 

•9.  SA»fB— Ijabiutt  or  Town. 

Where  it  did  not  appear  that  plaintiff  was 
In  indigent  ciicumstances,  nor  uaaole  financial- 

'ly  to  provide  any  and  all  means  for  the  care 
and  attention  of  her  child,  who  contracted 
varioloid  from  a  smallpox  patient  with  whom 
plaintiff  and  her  son  were  quarantined  in  plain- 
tiff's hom«L  and  for  whom  she  was  employed  to 
care  by  the  secretary  of  the  town  board  of 
health,  the  town,  in  the  absence  of  a  statute, 

-was  not  liable  fer  services  rendered  by  plain- 
tiff to  her  son.  ■ 
7.  Same. 

Acts  done  to  prevent  tbi  spread  of  disease 
being  within  the  jurisdiction' of  the  board  of 
health,  as  provided  by  Bums*  Ann.  St.  1901, 

■4  6718,  and  the  town  being  only  liable  when 
the  board  or  its  secretary  acts  within  the  scope 
of  its  authority,  an   instruction  authorizing  a 

•recovery  axainst  a  town  for  the  destruction  of 

:oroperty  "by  ita  «ffie«c8."-«hea  done  "for  the 


purpose  of  preventing  the  spread  of  disease," 

was  erroneous. 

8.  Appeal— Habmlesb  Ebbob. 

Plaintiff  having  been  held  not  entitled  to 
recover  anything  for  property  so  destroyed,  and 
being  required,  as  a  condition  of  affirmance,  to 
remit  dfunages  awarded  for  such  destruction, 
.the  error  was  harmless. 

Appeal  from  Circuit  Court,  Henry  County; 
John  M.  Morris,  Judge. 

Action  hy  Pearl  Homer  against  the  town 
of  Knlgbtstown.  From  a  Jodgment  in  favor 
of  pjaiutiff,  defendant  appeals.  Affirmed  on 
condition. 

L.  P.  Newby  and  Forkner  &  Forkner,  for 
'  appellant.     EiUgene    Bundy    and    Wm.    A. 
Brown,  for  appellee. 

MYERS,  P.  J.  This  was  an  action  by  ap- 
pellee against  appellant  to  recover  for  serv- 
ices rendered  Jesse  Swain,  Dr.  Stanley,  and 
her  minor  son,  smallpox  patients,  and  foi 
damages  to  property  belonging  to  appellee, 
destroyed  to  prevent  smallpox  contagion  In 

i  the  town  of  Knlghtstown.  The  facta  as 
stated  by  the  complaint,  so  far  as  material, 
are  as  follows:  In  the  month  of  June,  1902, 
the  appellee  and  her  husband  and  one  child 
were  living  In  their  home,  In  the  town  of 
Knlghtstown,  ltd.  That  during  said  month 
one  Jesse  Swain,  while!  at  the  livery  bam  of 
appellee's  husband,  Ed  Homer,  became  af- 
flicted -with  a  virulent  and  contagious  disease, 
known  as  smallpox.  That  appellant,  by  and 
through  Its  health  board,  and  through  the 
orders  and  directions  of  the  secretary  of  the 
said  health  board,  and  at  the  request  of  ap- 
pellee's husband,  directed  that  said  Swain 

I  be  taken  to  the  home  of  appellee,  -which  was 
done.    That  as  soon  as  said  Swain  -was  taken 

I  into  appellee's  home  the  appellant,  by  and 

I  through  Its  health  oftcers,  quarantined  ap- 
pellee and  her  son  In  her  home  With  said 
fiwatn,  -and  compelled  appellee  to  nurse  said 
Swain,  and  refused  to  permit  her  of  her  said 
son  to  leave  said  home.  That  one  Dr.  Stan- 
ley, while  attending  said  Swain,  took  sick 
at  the  home  of  appellee,  and  siaid  health 
officer  ordered,  directed,  and  demanded  that 
said  Stanley  remain  in  said  home  of  ap- 
pellee, and  ordered,  directed,  and  command- 
ed appellee  to  take  charge  of  said  Stanley, 
and  nurse  and  wait  upoA  him,  during  his 
said  sickness.  That,  upon  the  order  of  said 
health 'Officers,  appellee  did  render  and  per- 
form for  said  Swain  services  as  a  nurse,  and 
nursed,  cared  for,  and  waited  upon  him  for 
a  period  of  30  days,  and  performed  the  same 
services  for  said  Stanley  for  a  period  of  30 
days,  and  that  the  services  so  rendered  by 
appellee  during  the  said  period  of  60  days 
were  reasonably  worth  ^  per  day.  That 
said  services  so  ordered  and  commanded  by 
appellant,  and  so  performed  by  appellee, 
-were 'Services  necessary  to  prevent  the  spread 
of  said  disease  in  said  community,  and  were 
necessary  to  the  preservation  of  the  gen- 
eral health  of  th«  cltlsens  ot  tba  said  ap- 
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pellant  Tbat  said  Swain  while  at  the  borne 
of  appellee,  from  the  effects  of  Bald  disease, 
died.  That  said  Stanley  recovered.  That 
immediately  thereafter  appellee's  minor  son 
became  sick  with  said  disease  of  smallpox, 
which  be  contracted  from  said  Swain  solely 
by  reason  of  said  Swain  being  confined  and 
quarantined  In  appellee's  home  by  appel- 
lant, and  appellee  was  thereby  compelled  to 
nurse  and  care  for  said  minor  child,  which 
services  so  rendered  in-  nursing  said  child 
on  account  of  said  sickness  were  of  the  valne 
of  $50.  That,  after  the  recovery  of  her  said 
child,  appellant,  by  order  and  command  of 
Dr.  O.  H.  Barrett,  then  secretary  of  appel- 
lant's local  board  of  health,  ordered  Its 
police  to  enter  appellee's  home  and  destroy 
by  fire  all  the  household  goods,  kitchen  fur- 
niture, and  wearing  apparel  of  herself  and 
said  son,  together  with  all  the  draperies, 
carpets,  window  curtains,  beds  and  bedding 
owned  by  the  plaintiff,  which  was  done  by 
said  appellant,  as  so  ordered,  all  of  which — 
said  goods  so  burned  and  destroyed — was 
done  because  of  the  necessity  then  and  there 
existing  to  iH'eserve  the  general  health  of  the 
citizens  of  said  appellant,  and  to  suppress 
«nd  prevent  the  spreading  of  said  disease 
among  the  people  of  said  town  and  vicinity, 
and  which  was  done  as  ordered  by  said  secre- 
tary of  said  board  of  health.  That  all  of 
which  goods  so  destroyed  were  of  the  value 
of  $300.  A  bill  of  parUculars  of  all  of  said 
goods  so  destroyed  is  made  a  part  of  the  com- 
plaint It  appears  from  the  record  that  a 
demurrer  was  filed  to  this  complaint  and 
overruled.  The  demurrer  is  not  in  the  rec- 
ord, and  we  are  not  advised  on  what  grounds 
the  demurrer  was  filed.  Appellant  answered 
in  two  paragraphs — the  first,  a  general  de- 
nial. Appellee  replied  to  the  second  para- 
graph of  answer  by  general  denial.  The 
issues  thus  formed  were  submitted  to  a  jury 
for  trial,  resulting  in  a  verdict  and  judgment 
in  favor  of  appellee  for  $200.  Appellant's 
motion  for  a  new  trial  was  overruled.  It 
appeals  to  this  court,  and  assigns  errors: 

(1)  That  the  complaint  does  not  state  facts 
sufficient  to   constitute  a   cause   of  action; 

(2)  the  court  erred  in  overruling  the  demur- 
rer to  the  complaint;  (3)  the  court  erred  In 
overruling  appellant's  motion  for  a  new  trial. 

1.  A  complaint  tested  for  the  first  time  In 
this  court  will  be  held  good  if  It  contains 
facts  sufficient  to  bar  another  action  for  the 
same  cause,  although  its  averments  may  be 
objectionable  for  uncertainty  and  Inadequa- 
cy, or  tixc  stating  conclusions  instead  of  facts, 
upon  the  theory  that  such  facts  or  conclu- 
sions, strengthened  by  the  verdict,  are  to  be 
given  the  benefit  of  every  reasonable  intend- 
ment and  doubt,  even  to  the  extent  of  sup- 
plying omitted  facts,  resulting  as  a  natural 
sequence  from  the  facts  averred.  But  this 
rule  does  not  obtain  when  the  defect  is  a 
failure  to  aver  some  fact  or  facta  essential 
to  constitute  a  cause  of  action,  or,  from  the 


facts  averred,  plainttfTB  right  to  recover  ia 
clearly  denied.  Efroymson  v.  Smith,  29  Ind. 
App.  451,  63  N.  E.  328;  Cleveland,  etc..  By. 
Co.  V.  Baker,  24  Ind.  App.  152,  64  N.  B.  814; 
Bertha  v.  Sparks,  19  Ind.  App.  431,  49  N. 
E.  831;  Evansville,  etc.,  B.  Co.  v.  Darting, 
6  Ind.  App.  375,  33  N.  E.  636;  Brandts  v. 
Grissom,  26  Ind.  App.  661,  60  N.  E.  455; 
Stockwell  v.  State  ex  rel.  Johnson,  Auditor, 
101  Ind.  1;  City  of  South  Bend  v.  Turner. 
156  Ind.  418,  60  N.  B.  271,  54  L.  R.  A.  396, 
83  Am.  St  Rep.  200. 

By  section  6718,  Bums'  Ann.  St  1901,  the 
trustees  of  each  town  In  this  state  shall  con- 
stitute ex  officio  a  board  of  health  for  such 
town,  and  it  Is  made  the  duty  of  such  board 
to  "elect  a  secretary  who  shall  be  the  health 
officer  of  the  appointing  board,"  and  it  Is  the 
duty  of  such  board  "to  protect  the  public 
health  by  the  removal  of  causes  of  disease 
when  known,  and  In  all  cases  to  take  prompt 
action  to  arrest  the  spread  of  contagious  and 
infectious  diseases."  The  complaint  In  the 
case  at  bar  charges  that,  at  a  livery  stable 
belonging  to  appellee's  husband,  one  Swain 
became  afflicted  with  the  disease  of  small- 
pox. Smallpox  is  an  infectious  and  conta- 
gious disease,  and,  under  the  statute  supra. 
It  Is  the  duty  of  the  town  board  to  take  im- 
mediate and  active  measures  to  prevent  the 
spread  of  this  disease  among  its  people. 
The  party  so  afflicted  was  found  In  what 
may  be  termed  a  public  place.  The  patient 
was  ordered  into  the  home  of  appellee  by  the 
"health  officer"  of  the  health  board  of  the 
town.  While  It  appears  that  this  order  was 
at  the  request  of  the  husband  of  appellee, 
yet  it  does  not  appear  that  appellee  was  con- 
sulted, or  had  any  Information  as  to  the  con- 
dition or  character  of  the  disease  with  which 
Swain  was  affilcted  until  after  he  had  been 
installed  in  her  home,  and  where  her  proit- 
erty  was  situated,  and  which  was  thereafter 
destroyed  upon  the  order  of  the  town  health 
officer.  The  discovery  of  a  contagious  dis- 
ease like  smallpox  in  a  thickly  settled  com- 
munity like  the  town  of  Knlghtstown,  Ind., 
whether  one  or  more  cases,  as  it  seems  to 
us,  creates  an  immediate  necessity  for  activi- 
ty on  the  part  of  those  charged  with  the  duty 
of  preventing  its  spread,  and  creates  a  lia- 
bility on  the  part  of  the  town  to  pay  any 
necessary  expense  incurred  by  Its  health 
board,  or.  In  the  absence  of  an  order  of  its 
health  board,  the  expenses  Incurred  by  its 
"health  officer,"  under  such  an  emergency. 
Therefore,  giving  to  the  averments  of  fact 
stated  in  the  complaint  the  benefit  of  every 
intendment  and  doubt,  as  authorized  by  the 
principles  of  law  enunciated  in  the  cases 
above  referred  to,  in  our  opinion  the  com- 
plaint states  facts  sufficient  to  withstand  an 
attack  after  verdict  and  for  the  first  time 
on  appeal. 

2.  No  available  error  can  be  predicated  up- 
on the  ruling  of  the  court  on  a  demurrer  not 
copied  in  the  record.    Kaba  v.  Gavlt,  23  Ind. 

Digitized  by  V^OOQlC 


Ind.) 


TOWN  OP  KNIGHTSTOWN  v.  HOMER. 


15 


App.  274,  55  N.  E.  268;  Samples  v.  Carnahan, 
21  Ind.  App.  55, 51  N.  E^  425;  Jones  v.  Mayne, 
154  Ind.  400,  55  N.  B.  956. 

3.  Appellant's  motion  for  a  new  trial  con- 
tains many  reasons  in  support  thereof.  We 
will  only  consider  those  hy  it  discussed. 

(1)  The  verdict  is  not  sustained  by  suffi- 
cient evidence.  The  bill  of  particulars  filed 
with  complaint  totals  $450.15,  of  which  $350 
is  for  nursing  the  parties  mentioned  in  the 
complaint,  and  the  balance  for  property  de- 
stroyed. From  the  evidence  it  appears  that 
on  Thursday,  May  29,  1902,  and  without  ob- 
jection on  the  part  of  appellee,  and  at  the  di- 
rection of  appellee's  husband,  one  Jesse 
Swain,  a  nephew  of  appellee's  husband,  was 
taken  Into  the  home  occupied  by  appellee 
and  her  husband  as  husband  and  wife.  A 
physician  was  called  to  attend  Swain.  The 
patient  was  supposed  to  have  and  was  treat- 
ed for  measles  until  the  following  Sunday 
evening,  when  he  was  found  to  be  suffering 
from  a  very  severe  attack  of  smallpox.  Ap- 
pellee and  her  son,  a  child  eight  years  old, 
were  immediately  quarantined  in  the  house 
with  Swain.  Swain  was  without  any  prop- 
erty or  means  whatever.  On  Sunday  evening 
he  became  delirious,  and  continued  in  this 
condition  most  of  the  time  during  Sunday 
night  and  the  next  day,  and  in  his  delirium 
would  have  left  the  house  and  gone  on  the 
streets  of  said  town,  but  for  the  efforts  of 
appellee.  On  Sunday  evening,  when  Swain's 
affliction  was  diagnosed  to  be  smalliKix,  and 
after  Dr.  O.  A.  Barrett,  the  secretary  of  the 
board  of  health  of  said  town,  had  been  so 
notified,  appellee  applied  to  him,  asking  that 
he  provide  a  nurse  to  care  for  Swain,  and 
was  told,  ordered,  and  directed  by  said  health 
officer  to  care  for  said  patient,  which  she 
alone  did  until  the  evening  of  the  following 
day,  when  one  Moorlson,  a  nurse,  came  and 
took  charge  of  the  patient  From  that  time 
until  the  patient  died,  on  Monday  evening, 
Jane  9th,  appellee  assisted  Morrison  in  the 
care  of  Swain,  by  preparing  tea,  carrying 
water  for  him,  and  providing  him  with  bed 
linen  with  which  to  change  the  patient's 
bed,  and  other  errands,  as  requested  by  Mor- 
rison. It  also  appears  from  the  evidence 
that  one  Dr.,  Stanley  came  to  her  home  on 
Tuesday  morning,  June  3d,  and  there  remain- 
ed for  the  purpose  of  rendering  medical  aid 
to  Swain.  On  Tuesday  morning,  June  10th, 
and  while  at  appellee's  home,  Dr.  Stanley 
was  taken  sick  with  what  at  first  was  sup- 
posed to  he  smallpox,  but  later  this  impres- 
sion was  found  to  be  erroneous.  Appellee 
on  June  10th  notified  Dr.  Barrett  of  Stan- 
ley's sickness,  and,  at  the  request  of  Bar- 
rett, appellee  alone  cared  for  and  nursed 
Stanley  until  the  following  Saturday  night, 
when  Morrison  returned  and  took  charge. 
In  onr  opinion,  an  emergency  appeared  to 
exist,  sufficient  to  anthorize  the  secretary  of 
the  board  of  health  of  appellant  to  act,  when 
he  directed  appellee  to  nurse  Swain  and 


Stanley,  and  to  bind  the  city  to  pay  for 
services  rendered  Swain  and  Dr.  Stanley 
from  the  time  they  took  sick  until  Morrison, 
the  nurse,  was  employed  and  took  charge. 
Monroe  v.  City  of  Bluffton,  31  Ind.  App.  269, 
67  N.  B.  711.  As  we  have  heretofore  said, 
by  our  statute  (section  6718,  supra)  it  was 
the  duty  of  the  board  of  health  of  the  town 
of  Knlghtstown  to  "protect  the  public  health 
by  the  removal  of  causes  of  disease  when 
known,"  and  to  take  prompt  action  to  pre- 
vent liie  spread  of  contagious  and  Infec- 
tious diseases.  From  the  evidence  In  the 
case  at  bar,  the  contagious  and  Infectious 
disease  was  present  and  within  the  Jurisdic- 
tion of  the 'board.  It  was  its  duty  to  take 
prompt  action  to  prevent  its  spread.  It  could 
not  shift  the  responsibility,  and,  on  the  facts 
here  presented  by  the  evidence,  the  language 
used  by  this  court  In  the  case  of  Board  t. 
Fertlch,  18  Ind.  App.  1,  46  N.  B.  699,  Is  clear- 
ly in  point;  that  Is  to  say:  "The  expenses 
assumed  by  the  county  shonld  not  be  too 
narrowly  confined.  The  county  board  of 
health  should  be  regarded  as  having  author- 
ity sufficient  to  protect  the  pubUc  health. 
The  afflicted  persons  should  not  be  required 
to  defray  expenses  not  incurred  for  their 
own  benefit  Expenses  authorized  by  the 
board  of  health  for  the  public  benefit  should 
be  defrayed  by  the  benefited  public.  So  far 
as  the  indebtedness  Is  Incurred  not  upon  the 
credit  or  under  the  contract  of  the  afflicted 
person,  but  hy  direction  of  the  board  or  by 
its  authority,  which  are  occasioned  by  rea- 
son of  the  measures  taken  by  the  hoard  to 
protect  the  public  health  by  preventing  the 
spread  of  the  disease,  to  that  extent  payment 
should  be  made  by  the  county.  The  particu- 
lar Items  of  expense  for  which  allowance 
should  be  made  will  vary  with  changed  cir- 
cumstances, and  only  the  general  principle 
which  should  govern  the  board  In  making 
allowances  can  be  here  pointed  out"  It 
also  appears  from  the  undisputed  evidence 
that  under  the  direction  of  Dr.  Barrett,  and 
superintended  by  Dr.  Stanley,  certain  prop- 
erty mentioned  In  the  complaint,  of  which 
appellee  was  the  owner,  was  on  the  night 
of  the  death  of  Swain  taken  from  the  house 
and  burned,  which  property  was  shown  to  he 
of  the  value  of  $75  at  the  time  Swain  was 
taken  to  the  home  of  appellee,  and  worthless 
at  the  time  destroyed.  Under  this  evidence, 
In  considering  the  value  of  the  property  de- 
stroyed, did  the  rule  for  fixing  the  amount 
of  damages  apply  to  the  value  of  the  prop- 
erty at  the  time  It  was  discovered  that 
Swain  was  afflicted  with  smallpox,  or  at  the 
time  the  property  was  taken  by  the  board 
of  health  and  destroyed?  Swain  was  In  ap- 
pellee's home  not  by  any  act  or  command 
of  the  board  of  health  or  Its  secretary,  but 
he  was  there  at  the  direction  of  appellee's 
husband,  and  with  appellee's  consent,  and 
there  remained  until  his  death,  vTithout  re- 
quest from  appellee  to  any  one  for  his  re- 
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moval.  Under  these  facts,  as  it  seems  to  us, 
the  rule  for  assessing  appellee^s  damages  for 
the  property  so  taken,  If  appellant  was  liable 
therefor,  should  be  what  the  property  was 
worth  as  there  situate  at  the  time  It  was 
destroyed.  Brown  t.  Murdock,  140  Mass. 
314,  3  N.  B.  208;  Selkirk  t.  Cobb,  13  Gray, 
313.  If  the  rule  here  announced  tor  the  as- 
sessment of  damages  be  correct,  and  the 
property  burned  was  worthless  at  the  time 
It  was  so  destroyed,  as  appellee  testified, 
then  there  can  be  no  recovery  for  the  Item  of 
property,  as  no  damages  were  proven.  It 
further  appears  from  the  evidence  that 
shortly  after  the  death  of  Swain  appellee's 
child  was  taken  with  varioloid,  and  that  ap- 
pellee nursed  and  cared  for  him  until  his 
recovery,  for  which  she  claims  $50.  There 
Is  nothing  In  the  evidence  which  shows  that 
appellee  was  In  Indigent  circumstances,  or 
was  not  clearly  able  financially  to  provide 
any  and  all  means  necessary  for  the  care 
and  attention  of  her  son.  She  and  her  son 
were  quarantined  In  her  own  home,  and.  In 
the  absence  of  a  statute  making  the  town 
liable  for  such  services  so  rendered  by  appel- 
lee to  her  son,  the  town  was  not  liable. 
Board,  etc.,  v.  Fertich,  supra;  Dodge  County 
v.  Diers  (Neb.)  05  N.  W.  602. 

(2)  The  amount  of  recovery  was  too  large. 
From  what  we  have  heretofore  said.  It  is  ap- 
parent that,  in  onr  oi^nlon,  appellee's  right 
to  recover,  in  this  action  Is  limited  to  the 
value  of  her  services  performed  In  nursing 
and  oaring  for  Swain  and  Dr.  Stanley,  the 
reasonable  value  of  which,  as  shown  by  the 
evidence,  is  $35.  Therefore  all  that  part  of 
the  judgment  in'  excess  of  $35  Is  subject  to 
the  criticism  claimed  by  appellant. 

(S)  Appellant  insists  that  the  'court  erred 
In  giving  and  refusing  certain  instructions. 
After  a  careful  consideration  of  the  instruc- 
tions given,  we  are  of  the  opinion  they  cor- 
rectly state  the  law,  except  as  to  Instruction 
"a,"  which  is  somewhat  lengthy;  and,  with- 


out quoting  It,  We  think  that  part  of  the  In- 
struction applicable  to  the  right  of  appellee 
to  recover  for  services  rendered  is  sufficient, 
even  though  it  does  not  contain  the  word 
"emergency,"  which  we  will  admit  it  should 
contain,  but  In  view  of  the  evidence,  which, 
in  our-  judgment,  clearly  shows  that  at  the 
time  appellee  was  employed  by  the  secretary 
of  the  board  of  health,  an  emergency  for 
such  action  clearly  existed.  As  to  that  part 
of  the  instruction  which  applies  to  the  de- 
struction of  the  property,  we  think  it  er- 
roneous, for  the  reason  that  it  makes  the 
town  liable  for  the  destruction  of  property 
"by  its  oflicers"  when  done  "for  the  purpose 
of  preventing  the  spread  of  disease."  Acts 
for  the  purpose  of  preventing  the  spread  of 
disease  are  wholly  within  the  Jurisdiction 
of  the  board  of  health,  and  the  town  can  only 
be  made  liable  when  the  board  acts  within 
the  scope  of  its  authority,  or  for  the  acts  of 
the  secretary  of  the  board  when  an  emer- 
gency arises  and  he  is  acting  within  the 
scope  of  his  authority.  Spring  v.  Hyde  Park, 
137  Mass.  654,  50  Am.  Bep.  334,  and  cases 
cited.  But  as  the  objectionable  part  of  this 
Instruction,  under  our  theory  of  this  case, 
occasioned  no  Injury  to  appellant,  this  cause 
will  not  be  reversed  on  account  of  this  In- 
struction alone.  Appellant  tendered  to  the 
court  a  number  of  instructions  which  were 
refused,  which,  in  view  of  our  present  opin- 
ion. It  will  answer  no  purpose  to  consider. 

(4)  That  the  court  erred  in  the  admission 
of  certain  evidence.  We  have  carefully  ex- 
amined this  evidence,  and,  in  our  opinion, 
the  court  committed  no  error  in  admitting  It. 

In  view  of  the  entire  record  here  present- 
ed, we  have  concluded  to  affirm  the  judgment 
on  condition  that  appellee  within  30  days 
from  this  date  file  a  remitter  for  $165;  and, 
on  failure  of  appellee  to  file  such  remitter 
within  the  time  herein  allowed,  the  Judg- 
ment is  reversed,  with  InatrnctionB  to  grant 
a  new  trial. 
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ST.  JOSEPH  MFG.  CO.  et  al.  v.  HUB- 
•    BARD  et  al.     (No.  5,270.) 

(Appellate  Court  of  Indiana,  Pivision  No.  1. 
June  29,  1905.) 

1.  Refebenck  to  Habtbb  Coumissionbb. 

A  reference  to  one,  bj  agreement,  to  ex- 
amine into  all  the  issues,  take  evidence  there- 
on, and  report  his  findinga  of  fact  and  the  evi- 
dence heard  by  him,  and  his  rulings  thereon,  is 
a  reference  to  a  master  commissioner,  under 
Burns'  Ann.  Sti  1001,  S  1462  et  seq.,  and  not 
to  a  referee,  under  sections  565-567. 

2.  ApPEAI/— ASSIONMENTS  OF  EbROB. 

Queationa  whether  a  claim  is  fraudulent, 
and  a  judgment  is  c<mtrary  to  the  law  and  evi- 
dence, should  be  raised  by  motion  for  new  trial, 
and  not  by  assignments  of  error. 

5.  Reference— Motion  to  Refkk  Back. 

A  motion  to  refer  a  report  back  to  a  mas- 
ter, withoat  any   reason  being  assigned  there- 
for, is  properly  denied. 
4.  Same— KxcEPTiONS. 

Exceptions  to  report  and  findings  of  a  mas- 
ter not  appearing  to  have  been  in  writing  will 
be  presumed  to  have  been  oral. 
B.'  Sam»— Sdfi-icienoy. 

A  general  exception  to  the  "report  and 
findings  of  a  master  is  insufficient.  It  should 
specify  the  particular  matters  desired  to  be 
reviewed  by  the  trial  court 

6.  APHtAL— Record— Masteb'8  Bbpowt. 

The  report  of  a  master,  to  whom  reference 
is  made  to  take  evidence,  and  report  the  same 
and  his  findings  t&ereon,  to  be  part  of  the  rec- 
ord, must  be  made  so  by  bill  of  exceptions  or 
order  of  the  court 

7.  Sake- AasiQNUENTS  of  Error. 

The  action  of  a  master,  to  whom  reference- 
Is  made,  to  take  and  report  evidence  and  hts 
findings  thereon,  -  in  admitting'  or  refusing  to 
strike  out  evidence,  may  not  be  assigned  as  er- 
ror, but  the  assignment  must  be  to  the  re- 
fusal of  the  trial  court  to  correct  any  error  of 
the  master. 

Appeal  from  Circuit  Court,  St  Joseph 
County;  Walter  A.  Funk,  Judge. 

Suit  by  Wlllaid  W.  Hubbard  and  another 
against  the  St  Joseph  Manufacturing  Com- 
pany and  others.  From  a  Judgment  for  plain- 
tiffs, defendanls  appeal.    AfiSrmed. 

James  A.  Peterson,  Qeorge  .Bradsbaw,  and 
Milton  Hlgglns,  for  appellants.  Anderson, 
I>a  Sbane  &  Crablll,  for  appellees. 

ROBINSON,  J.  Each  of  the  first  34  para- 
graphs of  appellee's  amended  complaint  Is 
based  iqmmi  a  note  executed  by  appeUant 
company  and  owned  by  appellee  JSubbard; 
the  next  paragraph  la  based  upon  an  acconnt 
against  appellant  company  and  in  favor  of 
appellee  Niles;  and  the  remaining  paragraph 
avers  that  the  appellant  company  is  insol- 
vent, and  that  appellees  own  all  its  indebted- 
ness, and  the  character  of  the  property  com- 
prising the  assets  of  the  company,  and  asks 
for  a  receiver  to  «ejl  .the.  -property  and  pay 
the  claims.  Christian  Hanson,  Lawrence  Nel- 
son, Frank  A.  Helmer,  and  James  A.  Peter- 
son, executors  of  the  will  of  Andrew  Petev^ 
jK>n„  decease^,  and  the  State  Bank  .of  Chi- 
cago, trustee,named  in  such  will,  were  made 
parties  defendant  and  filed  answer  In  denlaL 
Appellant  company  filed  lui  .answer  In  gen- 
75N.B.— 2 


eral  denial.  It  was  stipulated  by  flie  parties 
that  appellants,  nnder  the  general  denial, 
might  introduce  any  evidence  they  might 
havfe  in  denial  of  the  averments  of  the  com- 
plaint and  It  was  ordered  by  the  court  that 
nnQer  this  stipulation  the  appellants  might 
Introduce  such  evidence  as  they  had  in  de- 
nial of  the  material  averments  of  the  com- 
plaint; that  they  might  have  an  accounting 
by  Niles  as  to  all  receipts,  expenditures,  pur- 
chases, loans,  credits,  and  debts  of  appel- 
lant corporation,  and  all  matters  relating  to 
the  management  and  business  of  the  com- 
pany wlille  nnder  his  control  and  manage- 
ment; that  appellants  might  introduce  any 
evidence  they  had  in  relation  to  such  account 
and  transactions  had  by  Niles  while  acting 
as  secretary,  treasurer,  and  general  manager 
of  the  corporation,  including  any  evidence  of 
mismanagement  by  him  in  the  discharge  of 
his  dntles  as  such  general  manager,  and  any 
loss  or  damage,  If  any,  to  the  company  or 
Its  stockholders  by  reason  of  such  misman- 
agement; that  they  might  Introduce  any  evi- 
dence they  had  against  the  notes  or  other 
daims  of  appellees,  or  against  allowing  in- 
terest on  any  such  claim;  that  they  might 
Show  the  statute  of  limitations,  if  such, 
against  any  claim,  the  actual  value  of  the 
property,  and  whether  It  be  for  the  Interests 
of  the  stockholders  to  meet  and  elect  a  full 
board  of  directors,  who  should  be  Instructed 
to  reorganize  the  company,  and  whether  a 
receiver  sboold  be  appointed;  that  appellees 
6honld  have  the  right  to  rebut  any  testimony 
ofTered  by  appellants;  that  Niles  should  have 
the  right  to  prove  all  payments  made  to 
him  by  the  company,  and  all  property  and 
money  received  by  him  from  or  on  account 
of  the  company,  as  the  same  appear  on  the 
books  of  the  company,  as  If  he  had  set  forth 
all  these  items  in  his  complaint  and  might 
prove  all  the  charges  made  against  him  that 
appear  on  the  books  of  the  company  as  fully 
as  If,  In  his  complaint  he  had  set  forth  a 
full,  itemized  statement  thereof.  By  agree- 
ment Francis  E.  Lambert  was  appointed 
master  commissioner  to  examine  into  all- the 
issues,  take  evidence,  and  report  to  the  court 
the  indebtedness,  it  any,  due  appellees,  and 
also  state  the  character,  kind,  and  value  of 
the- property  of  the  company,  and  that  he 
should  make  a  full  report  of  all  the  evidence 
heard  by  him,  and  also  bis  mlings  as  to  the 
admission  and  rejection  of  evidence,  and  all 
rulings  and  exceptions  relating  thereto. 

The  master  comnilssioner,  in  hla  report 
filed,  finds  that  the  St  Joseph  Manufactup- 
Itag  Company  is  a  corporation  organized  and 
doing  business  under  the  laws  of  this  state; 
that  the  company. iS  Indebted  to  Hubbard  on 
notes,  as  set  forth  in  his  complaint,  in  the 
sum  of  $32,216.36,  for  principal  and  interest, 
together  with  the  sum  of  $650,  attorney's 
fees,  making,  a  total  amount  due  Hubbard 
fr6m  the  Company  of  $32,866.36;  that  the 
company  is  indebted  to  Niles  on  account  for 
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in  the  comidaint,  In  the  snm  of  $25,617^2; 
tbat  tlie  St.  Joseph  Manufacturing  Company 
Is  insolvent;  that  the  company  la  the  owner 
of  certain  real  estate,  which  is  particularly 
described;  that  the  total  value  of  the  real 
estate  is  $16,000;  that  the  total  value  of  the 
personal  property,  exclusive  of  bills  and  ac- 
counts receivable,  belonging  to  the  company, 
is  $15,372.12;  that  the  water  power  is  worth 
$4,600;  that  the  value  of  the  accounts  and 
bills  receivable  is  $4,000;  and  that  the  real 
estate  should  be  sold  in  certain  parcels,  as 
in  the  report  set  out  With  this  report  the 
commissioner  also  reported  the  evidence 
heard  by  him,  which  was  also  filed  in  the 
circuit  court.  The  report  Is  dated  June  24, 
1903,  and  was  filed  June  29,  1903.  There- 
upon the  appellants  moved  the  court  that  the 
report  be  referred  back  to  the  master,  with 
instructions  to  take  further  evidence  of  ap- 
pellee Niles  as  to  the  sales,  purchases,  re- 
ceipts, expenditures,  and  gross  profits  of  the 
company  for  each  year  he  acted  as  secretary 
and  manager  of  the  company,  and  report  in 
regard  to  the  doings  of  the  company  for 
each  year  during  that  period,  which  motion 
was  overruled,  and  exception  reserved,  "and 
thereupon  the  defendants  file  their  bill  of 
exceptions  to  the  report  and  the  findings  of 
the  said  master  commissioner,  which  bill  of 
exceptions  contains  the  evidence  heard  by 
the  said  master  commissioner,  with  the  ob- 
jections to  the  admission  and  exclusion  of 
evidence,  and  the  rulings  of  said  commis- 
sioner thereon,  and  exceptions  thereto,  and 
Is  in  these  words."  This  Is  followed  by  a 
transcript  of  the  evidence  taken  before  the 
commissioner,  signed  by  him  as  a  bill  of  ex- 
ceptions. The  next  entry  is,  "And  the  court 
overruled  said  exceptions,"  to  which  ruling 
appellees  excepted,  "and  the  court  now  ap- 
proves and  confirms  the  report  of  said  master 
commissioner  and  his  findings,  to  which  ac- 
tion of  the  court  the  defendants  jointly  and 
severally  except"  This  is  followed  by  a 
Judgment  in  favor  of  appellees.  Afterwards 
appellants  filed  their  several  motion  for  a 
new  trial,  which  was  overruled,  "and  now 
the  defendants  file  their  bill  of  exceptions 
number  two,  which  said  bill  of  exceptions 
has  heretofore,  before  the  filing  thereof,  been 
duly  signed  by  the  Honorable  Walter  A.  Funk, 
Judge  of  the  St  Joseph  circuit  court  and  is 
duly  filed  in  open  court,  and  is  in  the  words 
and  figures  as  follows  [after  title  of  cause]: 
'Defendants'  bill  of  exceptions  In  the  Cir^ 
cult  court  being  bill  of  exceptions  number 
two.'"  This  bill  recites  that  on  June  29, 
1003,  all  the  parties  appearing  by  counsel, 
the  master  commissioner  filed  his  report  and 
findings,  and  also  the  evidence  taken  in  the 
cause  by  lilm,  and  bis  rulings  thereon,  and 
his  rulings  as  to  the  admission  and  rejection 
of  evidence;  that  appellants  moved  to  refer 
the  report  back  to  the  commissioner,  with 
certain  instructions,  the  overruling  of  this 
motion,  and  exceptions;  that  appellants  ex- 
cepted to  the  commissioner's  reitort  which 


exceptions  were  overruled;  the  exception  of 
appellants  to  the  court's  confirmation  of  the 
commissioner's  report  "and  thereupon  the 
defendants  filed  their  bill  of  exceptions  to 
the  report  and  findings  of  the  said  master 
commissioner,  which  bill  of  exceptions  con- 
tains all  the  evidence  heard  by  said  master 
commissioner,  with  the  objections  to  the  ad- 
mission and  exclusion  of  evidence,  and  ml" 
ings  of  said  master  commissioner  thereon, 
and  exceptions  thereto,  and  was  duly  signed 
by  said  master  commissioner  and  filed  with 
him  before  the  filing  of  his  said  report  and 
the  court  overruled  said  exceptions  of  said 
defendants,  to  which  ruling  of  the  court  the 
said  defendants  Jointly  and  severally  ex- 
cepted. The  evidence  heard  by  said  master 
commissioner,  with  the  objections  to  the  ad- 
mission and  exclusion  of  evidence,  and  rul- 
ings of  said  master  commissioner  thereon, 
and  exceptions  thereto,  as  shown  In  the  re- 
port of  said  commissioner,  and  which  is  con- 
tained In  said  bill  of  exceptions  filed  by  said 
defendants,  includes  all  the  evidence  heard 
by  said  master  commissioner  and  said  court 
in  the  trial  of  said  cause.  And  this  was 
all  the  evidence  given  in  said  cause."  The 
bill  further  recites  the  appointment  of  the 
receiver,  and  exceptions:  "And  the  said  de- 
fendants, jointly  and  severally,  now  here 
tender  this,  their  bill  of  exceptions,  on  tbe 
22d  day  of  September,  1903,  and  pray  that 
the  same  may  be  signed,  sealed,  and  made 
a  part  of  the  record  of  said  cause,  which  Is 
accordingly  done  on  this  22d  day  of  Septem- 
ber, 1903."  This  Is  signed  by  the  judge  of 
the  St  Joseph  circuit  court  and  is  the  only 
bill  of  exceptions  in  the  transcript  that  is  so 
signed'.  The  above  bill  of  exceptions  appears 
to  have  been  copied  into  the  transcript.  The 
praecipe  filed  directs  the  clerk  to  insert  In 
the  transcript  "the  original  bill  of  exceptions, 
containing  the  evidence  and  proceedings  up- 
on the  trial  of  said  cause,  in  Jlen  of  a  copy 
thereof." 

The  effect  of  the  reference  to  the  master 
was  to  require  him  to  report  his  findings  of 
certain  facts,  and  also  to  report  the  evidence, 
In  the  original  order  of  reference  tbe  master 
"Is  authorized,  as  such,  to  examine  into  all 
tbe  issues  ariering  in  this  cause,  to  take  evi- 
dence thereon,  and  to  examine  all  the  vari- 
ous books  and  papers"  o£  the  company,  and 
make  report  showing  the  Indebtedness,  if 
any,  due  appellees,  and  In  his  report  to  state 
the  character,  kind,  and  value  of  the  cor- 
porate property,  and  how  the  same  should  be 
disposed  of.  Afterwards  the  order  of  refers 
ence  was  modified,  requiring  that  the  master 
"shall  make  a  full  report  of  all  evidence 
heard  by  him,  also  all  his  rulings  as  to  the 
admission  and  rejection  ot  evidence,  and  all 
rulings  and  exceptions  relating  thereto." 
This  cannot  be  held  to  be  a  reference  to  a 
referee,  nnder  sections  565-667,  Bums'  Ann. 
St  1901,  but  It  was  a  reference  to  a  master 
commissioner  under  section  1462  et  seq.. 
Bums'  Ann.  St  1901.  See  McQillia  ir.  siat-^ 
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tery,  62  Ind.  44;  McKlnney  v.  Pierce,  6  Ind. 
422;  McNaught  v.  McAllister,  93  Ind.  114.  In 
McGillls  V.  Slattery,  supra,  by  agreement  sub- 
mitted to  a  master  commissioner,  "who  la 
to  report  the  evidence  and  his  findings  at 
the  next  term  of  this  conrt,"  the  court  said: 
"We  do  not  think  that  this  was,  or  that 
It  can  be  held  to  be,  a  reference  to  a  referee, 
under  section  349,  2  Gav.  &  H.  Rev.  St.  p. 
210  (sections  565-667,  Bums'  Ann.  St  1901). 
There  was  no  issue  or  issues  referred  to  a 
referee  to  be  tried,  nor  was  there  any  writ- 
ten consent  of  the  parties  filed.  But  we  think 
It  was  a  reference  to  a  master  commissioner, 
under  the  act  of  March  2,  1858  (1  Gav.  &  H. 
p.  433,  c.  47,  §  2;  section  1463  et  seq..  Burns' 
Ann.  St  1901)."  It  is  also  held  in  that  case 
that  as  the  master  was  required  to  report 
the  evidence^  but  did  not  exceptions  to  the 
report  should  have  been  sustained.  So  far 
as  shown  by  the  record,  the  court  made  no 
finding  of  Its  own,  but  adopted  the  finding 
made  by  the  master,  and  upon  this  finding 
rendered  Judgment  The  master,  also,  In 
compliance  with  the  order  of  reference,  re- 
ported the  evidence. 

Appellant  St  Joseph  Manufacturing  Com- 
pany has  assigned  error  as  follows:  (1)  The 
claim  of  Nlles  is  fraudulent  and  void,  as 
against  public  policy,  and  the  judgment 
thereon  In  his  favor  is  error.  (2)  The  claim 
of  Hubbard  is  fraudulent  and  void,  as 
against  public  policy,  and  the  Judgment 
thereon  in  his  favor  is  error.  (3)  The  evi- 
dence is  Insufilcient  to  sustain  the  judgment 
In  favor  of  Nlles.  (4)  The  evidence  is  Insuf- 
ficient to  sustain  the  judgment  in  favor  of 
Hubbard.  (5)  The  said  judgment  In  favor  of 
Henry  Q.  Nlles  against  the  St  Joseph  Man- 
ufacturing Company  is  contrary  to  law.  (6) 
The  said  judgment  in  favor  of  Henry  G. 
Nlles  against  the  St  Joseph  Manufacturing 
Company  is  contrary  to  the  evidence.  (7) 
The  said  Judgment  in  favor  of  Henry  G. 
Nlles  against  the  St.  Joseph  Manufacturing 
Company  is  contrary  to  the  law  and  the  evi- 
dence. (8)  The  judgment  In  favor  of  Henry 
6.  Nlles  l8  not  supported  by  competent  evi- 
dence. (9)  The  said  judgment  in  favor  of 
William  W.  Hubbard  against  the  St  Joseph 
Manufacturing  Company  is  contrary  to  the 
law.  (10)  The  said  Judgment  In  favor  of 
William  W.  Hubbard  against  the  St  Joseph 
Manufacturing  Company  is  contrary  to  the 
evidence.  (11)  The  said  judgment  in  favor 
of  William  W.  Hubbard  against  the  St  Jo- 
seph Manufacturing  Company  is  contrary 
to  the  law  and  the  evidence.  (12)  The  Judg- 
ment in  favor  of  William  W.  Hubbard  is 
not  supported  by  sufficient  evidence.  (13) 
The  circuit  court  erred  In  refusing  to  order 
said  report  to  be  sent  back  to  said  master 
commissioner  with  instructions  to  take  fur- 
ther evidence  as  to  said  company's  sales,  pur- 
chases, receipts,  expenditures,  and  gross 
profits  of  such  company  for  each  year  said 
Nlles  acted  as  secretary  and  manager,  and 
to  report  in  regard  to  the  doings  and  acts  of 


the  St.  Joseph  Manufacturing  Company  for 
each  year  during  said  period.  (14)  The  cir- 
cuit court  erred  In  overruling  the  motion  for 
a  new  trial. 

The  questions  sought  to  be  presented  under 
the  first  twelve  specifications  in  the  assign- 
ment of  errors  might  be  presented  in  a  mo- 
tion for  a  new  trial,  but  as  assignments  of 
error  they  present  nothing  for  review. 

The  thirteenth  specification  seeks  to  ques- 
tion the  refusal  of  the  court  to  refer  the  re- 
port back  to  the  master.  Whether  this  mo- 
tion was  oral  or  In  writing  does  not  appear. 
However,  even  If  the  question  is  properly 
presented,  there  was  no  error  in  overruling 
the  motion.  Appellee  Nlles  was  examined  as 
a  witness  before  the  master.  The  parties 
were  present  by  counsel.  The  witness  was 
examined  and  cross-examined  at  great  length. 
No  reason  whatever  Is  given  for  a  re-exam- 
inatlon  of  the  witness.  It  Is  not  claimed  that 
ample  opportunity  was  not  given  for  all 
proper  Investigation  of  all  matters  presented 
by  the  issues  In  the  case.  The  master  was 
directed  to  hear  evidence  upon  all  the  Issues, 
and  It  does  not  appear  that  appellants  were 
prevented  from  making  the  examination  as 
thorough  as  they  desired,  or  that  they  were 
denied  the  tight  to  introduce  any  evidence 
which  they  seek  to  introduce  under  this  mo- 
tion. It  is  not  shown  that  such  an  Investi- 
gation would  have  thrown  any  light  upon  the 
questions  at  Issue.  The  effect  of  the  re- 
quest to  have  the  report  referred  back  was 
to  ask  for  a  new  trial  before  the  master, 
without  Assigning  any  reason  whatever 
therefor. 

The  first  nine  reasons  for  a  new  trial  are 
that  the  master  erred  In  admitting  certain 
evidence,  and  in  refusing  to  strike  out  cer- 
tain evidence;  the  tenth,  that  the  master 
erred  in  his  findings  as  to  the  amount  of  re- 
covery, the  same  being  too  large;  the  elev- 
enth and  twelfth,  that  the  findings  of  the 
master  are  not  sustained  by  sufilcient  evi- 
dence and  are  contrary  to  law;  thirteenth, 
that  the  court  erred  in  overruling  appel- 
lants' objections  to  the  master's  report; 
fourteenth,  refusal  of  the  court  to  refer  the 
report  back  to  the  master;  fifteenth,  that 
the  court  erred  in  confirming  the  report;  six- 
teenth, that  the  assetoment  of  the  amount  of 
recovery  by  the  court  Is  erroneous,  being  too 
large;  seventeenth,  "that  the  findings  and 
judgment  of  the  court  are  not  sustained  by 
sufilcient  evidence";  and,  eighteenth,  "that 
the  findings  and  Judgment  of  the  court  are 
contrary  to  law."  When  the  report  of  the 
master  was  filed,  a  record  entry,  Immediately 
following  the  report  recites  that  "thereupon 
the  defendants  Jointly  and  severally  except 
to  said  report  and  findings  of  said  commis- 
sioner." Then  follows  what  purports  to  be 
a  bin  of  exceptions  signed  by  the  master, 
and  Immediately  following  this  is  the  entry: 
"And  the  court  overruled  said  exceptions,  to 
which  ruling  of  the  court  said  defendants 
Jointly  and  severaUy  except;  ,^(5Q*g^^ 
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the  court  now  approTes  and  confirms  the  re> 
port  of  said  master  commissioner  and  Us 
flndingSj  to  which  action  of  the  court,  the 
defendants  Jointly  and  severally  except" 
This  is  followed  by  the  Judgment  The  ex- 
ceptions to  the  "report  and  findings''  of  the 
master  do  not  appear  to  have  been  in  writ- 
ing, and  therefore  are  presumed  to  have 
been  oral.  The  court  was  not  referred  to  any 
errw  claimed  to  have  been  committed  by  the 
master,  but  the  exception  was  general,  and 
was  to  the  "report  and  findings."  Such  an 
exception,  if  It  could  be  said  to  be  eftectlve 
for  any  purpose,  challenged  every  ruling  ad- 
verse to  appellants  made  by  the  master  in 
bearing  the  evidence  and  in  the  finding.  If 
it  was  thought  that  the  master  had  commit- 
ted error  in.  the  admission  of  testimony,  the 
particular  error  or  errors  should  have  been 
brought  to  the  attention  of  the  trial  court 
The  exceptions  should  have  specified  the  par^ 
tlcular  mattei^s  it  was,,  desired  to  have  the 
trial  court  review,  and,  if  the  exceptions 
were  overruled,  such  .rulings  should  have 
been  presented  on  appeal  by  a  proper  bill  of 
exceptions.  The  report  of  the  master  was) 
not  made  a  part  of  the  record  by  any  order 
of  court,  nor  was  it  incorporated  In  any  bill 
of  exceptions  signed  by  the  trial  Judge.  In 
Stanton  v.  State  ex  rel.,  8Z  Ind.  463,  where 
by  agreement  the  reference  was  to  a  jnaster 
commissioner,  to  hear  and  "report  the  evi- 
dence in  said  cause,  and  his  findings  of  fa^ts 
therein,  to  the  court,"  and  the  report  was 
not  made  a  part  of  the  record  by  bill  of  ex- 
ceptions or  by  order  of  court,  the  court  said: 
"Under  the  practice,  therefore,  the  trial  of 
the  issues  is  not  aubmitted  to  the  master 
commissioner  by  referring  to  him  the  cause, 
to  hear  and  report  the  evidence  and  the  facts. 
The  trial  still  remains  before  the  court,  and 
It  is  for  the  court  to  apply  the  Jaw  to  the 
facts,  make  a  finding  thereon,  and  ren- 
der Judgment  accordingly.  The  report  of 
the  commissioner  is.  only  adyisory,  and  for 
the  assistance  of  the  court  in  coming  to  a 
conclusion,  and  when  the  evidence  is  report- 
ed, or  required  to  be  reported,  it  Is  not  con- 
clusive, and  the  court  has  the  right  to  exam- 
ine the  facts  and  look  into  the  evidence,  in 
order  to  make  a  correct  finding  before  ren- 
dering judgment  thereon;  and  for  that  pur- 
pose exceptions  to  the  report  may  be  filed, 
pointing  out  any  errors  therein  contained. 
It  will  be  presumed  correct  until  the  contrary 
is  shown.  *  •  .  •  This  report  must  there- 
fore be  considered  as  *relating  to  collateral 
matters,'  and  not  as  a  paper  directly  'per- 
taining to  the  cause  and  filed  therein,'  and 
cannot  be  made  a  part  of  the  record  except 
by  bill  of  exceptions  or  or^er  of  court.  We 
therefore  cannot  consider  the  repor,t  of  the 
master  commissioner,  nor  the  exceptions  or 
motions  made  in  relation  thereto."  See,  also, 
Terre  Haute,  etc.,  R.  Co.  v.  State  ex  rel.,  3,39 
Ind.  438  .(481),  65  N.  B.  401;  Lewis  v.  God- 
man,  129  Ind.  369.  27  N.  E.  563;  Bremmer- 
man  t,  Jennings,  101  |nd.  253;  McKlnney  r. 


Pierce,  5  Ind.  422;  Hauser  v,  Both,  87  lad. 
89;  McNaught  v.  McAlUster.  93  Ind.  114; 
City  of  New  Albany  v.  Iron,  etc.,  Co.,  141 
Ind.  600,  40  N.  B.  44;  Lee  y.  Templeton,  88 
Ind.  256;  King  v.  Marsh,  87  Ind.  389. 

The  reasons,  assigned  for  a  new  trial,  that 
the  master  erred  in  admitting  certain  evi- 
dence and  in  refusing  to  strike  out  certain 
evidence,  are  not  statutory  causes  for  a  new 
trial. .  In  Lewis  v.  Godman,  supra,  the  court 
said:  "The  evidence  In  the  cause  was  re- 
ported to  the  court,  and  it  was  its  duty  to 
consider  the  same,  and  either  adopt  such 
conclusions  as  were  reached  by  the  master, 
or  find  conclusions  of  its  own,  as  the  evi- 
dence required.  No  question  as  to  the  action 
of  the  master  In  the  admission  of  evidence 
can  be  presented  to  this  court,  without  an 
opportunity  afforded  to  the  circuit  court  to 
correct  the  error,  if  any  exists,  in  the  admis- 
sion of  such  evidence.  Following  the  proper 
effort  in  the  circuit  court  to  correct  such  er- 
ror, and  a  refusal  of  the  court  to  grant  the 
proper  relief,  the  action  of  the  court  would 
be  subject  to  review  here; .  bat  the  action  of 
the  master  in  admitting  evidence  on  the 
hearing  of  the  cause  before  him  cannot  be 
assigned  as  a  reason  for  a  new  trial,  because, 
as  we  Iiave  seen,  when  the  order  of  reference 
requires  him  to  report  the  evidence,  the 
cause  is  ultimately  tried  by  the  court,  and 
not  by  the  master  commissioner."  The  mas- 
ter having  compiled  with  the  order  of  retec- 
ence  by  reporting  to  the  court  the  evidence 
heard  by  him,  and  his  findings  of  facts  there- 
on, it  was  the  duty  of  appellants,  If  there  was 
eriror  in  the  report,  to  file  with  the  court  ex- 
ceptlojis  to  the  report,  pointing  out  and  bring- 
ing to  the  attention  of  the  oonrt  the  errors 
complained  of,  and  present  for  review  the 
reelings  of  the  trial  court  thereon  by  a  proper 
bill  of  exceptions.  The  record  does  not  In 
any  way  disclose  the  nature  of  the  exceptions 
taken  in  the  trial  court  to  the  report  filed 
by  the  master.  It  was  not  the  duty  of  the 
court  to  search  through  the  whole  report  for 
any  supposed  errors  it  might  coptain,  as  the 
report  was  presumed  to  be  correct  until  It 
was  shown  to  contain  ^rror.  A  general  ex- 
ception to  the  whole  report  was,-  properly 
overruled.  As  the  record  comes  to  us,  no 
question  is  presented  for  review  under  the 
motion  for  a  new  trial. 

Judgment  affirmed. 


(W  Ind.  A»p.  lOO 
SHEETS  et  al.  v.  HATSi     (No.  6,852.) 
(Appellate  Court  of  Indiana,  Division  No.  2, 
June  29,  1905.) 

1.  Injunctions— BoNns—CoNSTBUCTiON. 

Injunction  bonds  should  be  liberally  con- 
strued. 

2.  Same— Bbnbpioiabt, 

Under  Burns'  Ann.  St  1901,  U  269-273, 
providing  that  all,  persons  who  have  an  adverse 
interest  to'  plaintiff,  or  who  are  necessary  par- 
ties to  effect  a  complete  settlement  of  mattenl 
in  issue,  are  proper  parties  defendant,  and  sec- 
tion 11.67,  re4»iring  persons  seeking  an  injunc- 
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tion  or  restraining  order  tP  file  n  written  ander- 
taking  in  favor  of  -the  adverse  party .  affected 
thereby  for  the  payment  of  all  damages  and 
costs  which  may  accroe  by  reason  of  the  id- 
jnnction  or  restraining  order,  a  cobtraetor,  who 
Is  admitted  as  a  defendant  in  a  suit  to  enjoin 
connty  commissioners  from  paying  him  money 
or  completing  the  contract,  and  who  is  the 
party-  actually  interested  adversely  to  plaio- 
tiiEs  in  the  injonction  suit,  is  entitled  to  the 
benefit  of  an  undertaking,  filed  by  plaintiffs, 
conditioned  to  pay  "defendant  all  damages  and 
costs  which  may  accrue  to  said  defendant  by 
reason  of  the  restraining  order  or  injunction  in 
this  action,"  although  such  undertaking  was 
filed  prior  to  the  contractor's  admission  to  de- 
tend  the  suit. 

Appeal  from  Circuit  Court,  Vigo  County; 
Geo.  M.  Crane,  Special  Judge. 

Action  by  Fred  L.  Jessup  against  Martin 
A.  Sheets  and  others.  Plaintiff  died  pending 
BoIt,  and  William  Hays,  his  administrator, 
was  substituted  In  his  place.  From  a  Judg- 
ment oveiTuling  a  demurrer  to  the  complaint; 
defendants  appeal.    Affirmed. 

Homer  A.  Taylor  and  Samuel  B.  HamlU, 
tot  i^pellants.  William  Tlcbenor,  for  ap- 
pellee. 

WILEY,  C.  J.  The  decedent,  Fred  L.  Jes- 
sup, commenced  this  action  upon  an  Injunc- 
tion bond.  During  its  pendency  he  died, 
and,  his  death  having  been  suggested  to  the 
court,  his  administrator,  William  Hays,  was 
substituted  as  plaintiff.  The  appellants  de- 
murred to  the  amepded  complaint,  and  the 
demurrer  was  overruled.  They  then  filed  an 
answer  in  general  denial,  but  afterwards 
withdrew  the  same,  and  elected  to  stand  up- 
on the  ruling  upon  the  demurrer.  Upon  their 
refusal  to  plead  further.  Judgment  was  ren- 
dered against  them  for  costs.  Overruling 
the  demurrer  to  the  amended  complalnt^  is 
assigned  as  error.  , 

The  amended  complaint  is  bf  considerable 
length,  but  the  material  facts  therein  stated, 
upon  which  its  suffl.clency  must  be  deter- 
mined, may.be  stated  In  few  words.  It  is 
averred  that  on  the  27th  of  November,  1899, 
the  appellant  Sheets  and  one  Underwood, 
on  their  own  behalf  and  on  behalf  of  various 
other  citizens  and  taxpayers  of  Sugar  Creek 
townsUp,  Vigo  county,  Ind.,  filed  their  veri- 
fied complaint  in  the  Vigo  circuit  court 
against  the  board  of  commissioners  of  said 
county,  averring  that  on  the  14th  day  of 
April,  1898,  sa{d  board  entered  into  a  con- 
tract with  Fred  L.  Jessup^  by  the  terms  of 
wbicb  be  was  to  build,  construct,  improve, 
gravel,  etc.,  certain  roads  In. said  township, 
wlilcb  were  specifically  described.  It  is  then 
charged  that  in  said  .complaint;  appellant 
Sheets  and  others  fully  set  up,  the  terms  of 
the  contract  with  Jessup,  and  alleged  that 
said  road  had  not  been  constructed,  etc.,  as 
required  by  the  terms  thereof,  to  the  injury 
of  the  plaintiff,  etc.;  that  80  per  cent,  of 
the  contract  price  of  the  "Darwin  Road','  had 
been  paid  to  said  Jessup;  and  that  he  bad 
notified  the  board  of  commissioners  that  said 
road  bad  been  completed,  and  ready  to  be 


I  Teoelved  by  them.  It  was  futtber  cbargQd 
that  an  emergency  existed  for  the  Immediate 
Issuance  of  a  restraining  order,  restraining 
the  board  of  commissioners  from  paying  the 
balance  of  the  contract  price  for  said  im- 
provement, and  that  tbe  board  be  restrained 
and  enjoined  from  receiving  fsald  road  as 
completed,  and  from  ordering  any  amount 
of  money  to  be  paid  to  said  Jessup  on  bis 
contract,  or  doing  anything  toward  carrying 
out  said  contract,  until  the  final  hearing,  and 
that  thereupon  the  board  be  perpetually  en- 
Joined,  etc.  It  Is  then  charged  that  upon  the 
filing  of  said  complaint  appellant  Sheets  and 
:Others  appeared  in  open  court  wafi.  procured 
a  restraining  order  to  be  issued,  by  which 
order  the  board  of  commissioners  were  re- 
strained from  accepting  or  receiving  as  com- 
pleted said  road,  and  from  paying  any  sum 
or  sums  of  money  to  said  Jessup  upon  the 
contract,  and  from  taking  any  steps  toward 
the  completion  of  said  contract,  and  that 
said  restraining  order  was  duly  served  upon 
said  board,  etc.;  that  upon  the  issuing  of 
said  restraining  order  the  appellants  execut- 
ed, for  the  benefit  of  said  board  of  commis- 
sioners and  said  Jessup,  who .  was  a  proper 
party  and  should  have  been  made  a  defend- 
ant therein,  their  certain  bond,  which  sqid 
bond  was  duly  approved  by  tbe  Judge  of  the 
.Vigo  circuit  comt.  It  is  further  charged 
tbat  the  said  board  of  commissioners  bad  no 
Interest  whatever  in  said  suit,  except  as  the 
agents  of  the  plaintiffs  therein  and  other 
taxpayers  of  said  townahip;  tbat  said  board 
of  commissioners  manifested  no  interest  in 
tbe  success  or  failure  of  said,  injunction 
suit,  but  were  wholly  Indlfterent  as  to  wheth- 
er or  not  it  should  be  enjoined  from  receiv- 
ing said  road  a»d  paying  therefor.  It  is 
further  charged  that  the  decedent  did  fur- 
nish material  and  perform  the  labor  of  con- 
structing and  improving  said  road,  and  tbat 
as  such  contractoo  be  bad  an  Interest  ad- 
verse to  tbe  plaintias  In  said  action,  and 
that  a  complete  and  final  determination 
could  not  have  been  had  without  bis  pres- 
ence in  court  as  a  party  defendant;  but  that 
it  was  unnecessary  for  plaintiffs  therein  to 
amend  their  said  complaint  for  the  purpose 
of  alleging  facts  therein  concerning  him,  for 
the  reason  that  such  facts  were  already  fully 
alleged  in  the  original  complaint.  It  is  fur- 
ther charged  that  the  plaintitTs  in  said  action 
refused  and  neglected  to.  make  decedent  a 
party  defendant  thereto,  and  tbat.it  became 
necessary  for  him  to  petition  tbe  court  to 
be  made  a  party  defendant,  that  his  inter- 
ests In  said  action  might  be  protected.  It  is 
fui;;ther  charged  that  the  plaintiffs  in  sa}d 
suit  for  injunction  made  the  board  of  com- 
missioners of  Vigo  coupty  sole  defendants, 
and  omitted  to  make  the  decedent  a  party 
defendant,  for  tbe.  reason  tbftt  they,  would 
not  b^.  liable  on  their  bond  to  said  board  of 
commissioners  for  attprn^y's  fees  as  dam- 
ages In  said  injunction,  should  the  same  be 
wrongful,  and  would  be  so  liable  to  de 
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if  he  had  been  made  a  party  defendant,  and 
that  for  their  own  protection  in  that  regard 
they  failed,  refused,  and  neglected  to  make 
him  a  party  therein;  that  on  the  22d  day  of 
Jane,  1900,  the  decedent  appeared  in  the 
Vigo  circuit  court,  and  asked  leave  to  be 
made  a  party  defendant  in  said  action, 
which  leave  was  granted,  and  he  was  there- 
upon made  a  party  defendant  therein.  It  is 
then  charged  that  on  the  9th  day  of  Novem- 
ber, 1901,  the  decedent  moved  the  court  to 
dissolve  the  temporary  Injunction  granted 
therein,  which  said  motion  was  sustained  by 
the  court,  and  It  was  ordered  that  said  In- 
junction be,  and  the  same  was,  dissolved; 
that  on  the  13th  of  February,  1901,  the  de- 
cedent moved  the  court  that  said  suit  for  In- 
junction be  stricken  from  the  docket,  which 
motion  was  sustained  and  judgment  entered 
against  the  plaintiffs  therein  for  costs.  The 
complaint  then  sets  out  in  detail  the  expen- 
ses Incurred  by  the  decedent  In  said  cause, 
and  demands  judgment  for  said  sums,  to 
wit,  $250.  A  copy  of  the  bond  Is  made  an 
exhibit  to  the  complaint,  and  after  entitling 
the  cause  In  which  the  bond  was  executed 
it  is  as  follows:  "We  undertake  that  the 
plaintiffs  in  the  above-entitled  cause  shall 
pay  the  defendant  all  damages  and  costs 
which  may  accrue  to  said  defendant  by  rea- 
son of  the  restraining  order  or  Injunction  In 
this  action." 

The  single  question  presented  by  the  over- 
ruling of  the  demurrer  to  the  amended  com- 
plaint is  this:  The  bond  having  been  ex- 
ecuted to  cover  all  damages  and  costs  which 
might  accrue  to  the  defendant  in  the  injunc- 
tion suit,  and  the  defendant  having  orig- 
inally been  the  board  of  commissioners,  and 
during  the  pendency  of  the  action  Jessup 
having  been  made  a  party  defendant  therein, 
does  such  bond  operate  to  cover  all  damages 
and  costs  sustained  by  him  in  the  defense  he 
interposed?  He  having  been  the  contractor 
to  build  and  construct  the  road,  and  being 
entitled  to  recover  all  sums  from  the  county 
due  him  under  the  contract,  it  seems  to  us 
that  he  was  a  party  in  Interest,  and  that  he 
was  proi)erly  admitted  as  a  defendant  In  the 
injunction  suit:  At  most,  the  board  of  com- 
missioners was  only  a  nommal  party,  repre- 
senting the  taxpayers.  It  Is  true  such  board 
was  chargeable  with  making  the  contract 
and  paying  out  the  money  thereunder,  and 
such  board  was  a  proper  party  to  the  suit. 
If  the  plaintiffs  in  the  injunction  suit  had 
been  successful,  the  result  would  have  been 
that  Jessup  could  not  have  received  the  bal- 
ance of  the  money  due  him  upon  the  con- 
tract. The  court  having  upon  his  petition 
admitted  him  as  a  party  defendant  In  this 
proceeding,  he  should  be  treated  as  a  party 
defendant,  and^  if  so,  the  bond  operated  In 
his  favor.  Both  under  the  statute  and  the 
decisions,  all  persons  who  have  an  adverse 
interest  to  the  plaintiff,  or  who  are  neces- 
sary parties  to  effect  a  complete  settlement 
of  the  matters  in  issue,  are  proper  parties  de- 


fendant Sections  269-273,  Bums*  Ann.  St 
1901;  BIttlnger  v.  Bell,  88  Ind.  445;  Curtis  v. 
Gooding,  99  Ind.  45;  Meritt  v.  Wells,  18  Ind. 
171.  In  any  event  Jessup  was  admitted  as 
a  party  defendant.  His  Interests  were  ad- 
verse to  the  plaintiffs  In  the  injunction  pro- 
ceedings, and,  being  a  party  defendant,  he 
had  a  right  to  contest  the  questions  which 
affected  his  Interests. 

Before  any  party  is  entitled  to  an  injunc- 
tion or  restraining  order,  the  statute  requires 
that  he  shall  file  a  written  undertaking,  with 
approved  surety,  in  favor  of  the  adverse 
party  affected  thereby,  for  the  payment  of 
all  damages  and  costs  which  may  accrue 
by  reason  of  the  injunction  or  restraining  or- 
der. Section  1167,  Bums'  Ann.  St  1901.  It 
has  been  held  and  is  the  law  that  injunction 
bonds  should  be  liberally  construed.  Connor 
V.  Paxson,  1  Blackf.  207;  Boden  et  al.  v. 
Dill  et  al.,  58  Ind.  273;  Alexander  v.  GIsb 
(Ky.)  9  S.  W.  801;  Andrews,  Receiver,  v. 
Glenville  Woolen  Co.,  60  N.  Y.  282;  Oelrlchs 
V.  Spain,  15  Wall.  211,  21  L.  Ed.  48.  It  baa 
been  held  that  a  bond  executed  to  one  de- 
fendant will  inure  to  the  benefit  of  all  the 
defendants.  Boden  v.  Dill,  supra.  The  case 
of  Alexander  et  al.  v.  Glsh,  supra,  is  in  prin- 
ciple much  like  the  one  under  consideration, 
except  that  the  bond  In  that  case  was  made 
payable,  not  only  to  the  defendants,  but  also 
to  the  persons  belonging  to  a  class  named; 
and  the  plaintiffs  in  the  action  on  the  bond 
were  persons  belonging  to  that  class.  They 
were  not  originally  made  parties  to  the  In- 
junction suit,  but  became  parties,  and  were 
admitted  as  such  upon  their  own  voluntary 
petition.  The  Court  of  Appeals  of  Kentucky, 
in  deciding  the  case,  said:  "To  exclude  the 
appellants  from  the  right  to  sue  on  the  bond 
because  they  were  not,  as  they  ought  proper- 
ly to  have  been,  parties  defendant  to  the  ac- 
tion when  the  order  of  Injunction  was  made, 
or  because  they  were  not  named  therein, 
would  not  only  be  in  disregard  of  an  ex- 
pressed stipulation  in  it,  but  enable  a  design- 
ing party,  by  making  those  having  a  nom- 
inal interest,  to  do  Irreparable  Injury  to  those 
really  Interested."  In  the  case  of  Oelrlchs 
et  al.  V.  Spain  et  al.,  supra,  one  Hill  was  the 
plaintiff,  and  the  action  was  to  recover  dam- 
ages upon  two  Injunction  bonds.  Hill  had 
not  been  named  In  either  bond,  nor  joined  as 
a  party  in  the  original  Injunction  suit;  nor 
bad  he  become  a  party  in  any  manner,  ex- 
cept that  he  had  an  Interest  In  the  funds  in 
controversy.  The  suit  was  to  enjoin  the  dis- 
position of  that  fund,  and  Hill  was  adversely 
affected  by  the  restraining  order  therein  Is- 
sued; and  it  was  held  by  the  Supreme  Court 
of  the  United  States  that,  notwithstanding 
the  fact  that  he  was  not  a  party,  having  an 
interest  in  the  fund,  he  was  entitled  to  re- 
cover. Substantially  to  the  ■  same  effect  is 
the  case  of  Andrews,  Receiver,  v.  Glenville 
Woolen  Mill  Co.,  supra. 

Appellee  alleges  In  his  complaint  that  the 

bond  in  suit  was  filed  for  the  benefit  of  Jes- 
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sop,  and  that  he  had  an  Interest  adverse  to 
the  plaintiff  In  the  subject-matter  of  the  con- 
troTersy  arising  under  the  Injunction  suit. 
Onr  conclusion  is  that  under  the  facts  plead- 
ed the  complaint  was  sofflclent,  and  required 
an  answer. 

There  was  no  wror  In  overruling  the  de- 
mnrrer,  and  the  Judgment  Is  affirmed. 


OLBVENGBR  v.   MATTHEWS  at  aL     (No. 

5,070.)» 
(Appellate  Coart  of  Indiana,  Division  No.  2. 

June  27,  190M 
BuBBTiBS— CoRTKiBirriON  raox  Hkibs  or  Co- 

BUBKTT— LlUITATIO  N8. 

l%e  complaint  of  a  ourety  on  a  note  against 
the  heirs  of  a  co-surety  shows  that  it  was  prac- 
tically Impossible  to  file  the  claim  against  dece- 
dent's estate,  so  that  the  action,  thoagh  com:- 
menced  after  the  two  years  from  settlement  of 
the  estate  limited  by  Bams'  Ann.  St  1901,  t 
'2507,  niay  l>e  maintained,  the  complaint  aver- 
ring that  plaintiff  was  at  all  times  a  nonresi- 
dent: that  decedent  and  tlie  maker  of  the  note 
were  residents ;  that  the  note  was  payable  three 
months  after  it  was  made;  that  the  maker 
within  a  year  became,  and  ever  after  remained, 
insolvent,  and  that  plaintiff  had  no  knowledge 
or  notice  of  snch  insolvency  and  tlie  nonpay- 
ment of  the  note,  and  supposed  it  had  been 
paid,  till  three  years  after  decedent's  estate  was 
settled,  and  tliis  though  by  the  note  the  snre- 
ti«B  waived  notice  of  nonpayment,  ttiat  not  l>e- 
ing  condasive  on  questions  of  notice  arising 
between. sureties  in  a  suit  for  contribution. 

Appeal  from  Superior  Court,  Marlon  CSonn- 
ty;  Vinson  Carter,  Judge. 

Action  by  Peter  O.  Clevenger  against  Mar- 
tha A.  R.  Matthews  and  others.  Judgment 
for  defendants.   Plaintiff  appeals.    Reversed. 

See  73  N.  B.  161. 

John  W.  Kem,  and  A.  EL  CleTenger,  for  ap- 
pellant James  M.  Winters,  Joshua  Jump, 
and  P.  N.  Bogart,  for  appellees. 

BOBX,  J.  Action  by  appellant  against  ap- 
pellees, the  widow  and  daughters  of  Olaude 
Matthews.  The  complaint  was  In  one  para- 
graphv  to  which  demurrers  were  sustained. 
The  plaintiff  declined  to  plead  over,  and  ai>- 
peals  from  the  Judgment  against  him. 

The  substance  of  the  complaint  im  that  on 
August  8,  1882,  the  Pendleton  Glass  Tube  A 
Pipe  Works  of  Indiana  executed  Ita  promis- 
sory note  t4>  J.  0.  Henderson,  by  which  it 
promised  to  pay  on  or  before  three  months 
from  date  $2,400,  with  Interest  at  6  per  cent 
per  annum  until  paid;  that  Alexander  Shroy^ 
er,  Claude  Matthews,  and  appellant  Joined 
In  the  execution  of  said  note  as  accommoda- 
tton  Indoraers  by  writing  their  names  across 
the  back  thereof;  that  appellant  was,  and 
has  since  remained,  a  resident  of  Ohio,  but 
thai  the  note  was  executed  In  the  city  of  In- 
dianapolis, where  the  principal  office  of  the 
■aid  corporation  was  at  all  times  and  is  now 
maintained;  that  said  corporation  became  in- 
solvent during  the  year  1893,  and  has  so  re- 
mained, so  that  no  part  of  the  debt  evi- 
denced by  said  note  could  have  been  at  any 

*R«lie»ring  dented,  7S  N.  B.  836.    Superseded  by 


time  since  the  last-named  date  collected;  that 
appellant  bad  no  knowledge  of  such  insol- 
vency and  no  notice  of  the  nonpayment  of 
said  note,  and  supposed  said  note  had  been 
paid  until  the  month  of  May  or  June,  1902, 
when  the  i»yee  thereof  notified  him  that  it 
was  unpaid,  and  that  he  would  be  required 
to  pay  it;  that  said  Alexander  B.  Shroyer 
died  In  1901  insolvent  leaving  no  estate  out 
of  which  any  part  of  said  debt  could  be  col- 
lected; that  said  Claude  Matthews  died  in- 
testate in  the  year  1898,  in  yermilllon  county, 
Ind.;  that  an  administrator  was  appointed, 
the  estate  fully  settled,  the  administrator 
making  his  final  report  which  was  approved 
by  the  circuit  court  of  said  county  on  Octo- 
ber S,  1899,  and  said  administrator  then  dis- 
charged; that  the  appellees  are  the  sole  heirs 
of  said  Claude  Matthews,  Martha  A.  R.  Mat- 
thews being  his  widow  and  the  other  appel- 
lees his  only  children;  that  in  final  settle- 
ment the  surplus  of  said  estate  for  dlstribn- 
tlon  after  the  payment  of  debta  and  expenses 
of  administration  was  $8,393.88,  which  sum 
was  equally  distributed  between  appellees; 
that  said  Claude  Matttiews  at  his  death  waa 
the  owner  in  fee  simple  of  1,700  acres  of  land 
in  said  county  of  the  value  of  $65,000,  the 
title  to  which  land  upon  his  death  vested  in 
appellees,  who  then  and  there  became  the 
owners  thereof  by  inheritance,  each  taldng 
title  to  one-third  thereof,  the  daughters  after- 
ward executing  a  quitclaim  deed  for  all  their 
Interest  therein  to  said  Martha  A.  B.  Mat- 
thews, who  has  ever  since  been  and  Is  now 
the  owner  in  fee  simple  of  all  of  said  land; 
that  appellant  after  said  demand  was  made 
upon  him  for  the  payment  of  said  note  on  the 
2d  day  of  August,  1902,  to  prevent  suit  being 
brought  thereon,  and  to  save  the  coste  there- 
of, was  compelled  to  and  did  pay  to  said 
Henderson  $3,000  in  payment  of  principal 
and  accrued  interest  thereon;  that  said  Hen- 
derson surrendered  and  delivered  op  the 
same  to  appellant;  that  no  part  of  said 
amount  has  been  paid  to  him  by  any  person, 
but  that  there  is  due  from  the  defendants,  as 
widow  and  heirs  of  said  Claude  Matthews, 
the  sum  of  $1,7S0,  with  interest  from  the 
date  of  payment  and  that  this  action  la 
brought  against  them  for  contribution  to 
Um  of  the  amount  of  the  said  note  and  In- 
terest for  which  said  Claude  Itotthews  and 
his  estate  were  legally  liable.  Wherefore 
he  prays  Judgment  for  $2,000,  and  that  the 
same  be  declared  a  lien  upon  all  property  in- 
herited by  thp  defendanta  as  aforesaid. 

Those  principles  of  natural  Justice  upon 
which  the  d<>ctrlne  of  contribution  Is  based 
require  the  application  of  that  doctrine  to  the 
facte  exhn>ited  in  this  case,  provided  that 
such  appii'»tlon  can  be  made  in  conformance 
to  law.  rhe  right  to  the  relief  prayed  la 
complicated  by  the  death  of  the  nonpaylng 
•nrety.  Were  his  estate  pending,  the  compll- 
catloT.  would  be  immaterial,  since  the  claim 
valid  against  decedent  would  be  valid  against 
bis  administrator.  Had  the  estate, l)eCTJMt% 
opinion,  7«  N.  B.  641  ^  '  O 
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tied,  yet  appellant,  being  a  ndnresldent, 
might  malntalii  his  action  against  the  heirs 
and  dlstribntees,  provided  that  be  Instltnted 
It  wltbln  the  tiro  years  after  such  final  set- 
tlement. Section  2597,  Burns'  Ann.  St.  1001. 
This  action  Is,  howeVer,  brought  more  ti'ian 
three  years  after  the  final  settlement  of  such 
estate  and  the  payment  hy  appellant,  because 
of  -which  the  right  of  contribution  Is  claim- 
ed, is  averred  to  have  been  made  more  than 
two  years  and  ten  months  thereafter.  So 
that  no  relief  can  be  had  under  the  statute; 
and.  Indeed,  appeiliint  seeks  none  under  It 
Where  a  claim  does  not  arise  until  after  the 
settlement  of  the  estate,  there  must  either 
be  a  failure  of  justice  or  a  'right  at  action 
against  the  heirs  and  distributees  independ- 
ent of  and  additional  to  the  statutory  one.  It 
iB  accordingly  held  by  the  courts  of  this  state 
that,  where  it  was  practically  Impossible  to 
file  the  claim  thus  accruing  against  the'de- 
cedentfB  estate,  the  maxim  that  "the  law 
does  not  require  that  to  be  done  which  can- 
not be  done,  and  no  one  shall  lose  his  remedy 
for  not  doing  what  cannot  be  done,"  applies. 
It  being  presumed  that  the  Legislature  did 
not  intend  by  the  provisions  relative  to  the 
settlement  of  decedents'  estates  to  deprive  any 
one  of  a  well-founded  right  by  forbidding  a 
remedy  therefor.  Blair  v.  Allen,  65  Ind. 
409;  Stevens  v.  Tucker.  87  Ind.  109;  Har- 
mon y.  Dorman,  8  End.  App.  461,  85  N.  B. 
1025;  VOris  V.  State,  47  Ind.  345.  The  dis- 
position ef  this  appeal  depends,  therefore, 
upon  whether  the  facts  pleaded  show  it  to 
have  been  practically  Impossible  for  appel- 
lant to  have  filed  this  claim  against  the  Mat- 
thews estate.  The  note  Indorsed  contained 
«  clause  as  followu:  "The  drawers  and  lu- 
dorsers  severally  waive  presentment  for  pay- 
ment, protest,  and  notice  of  protest  and  n<m- 
payment  of  this  note." 

It  is  contended  that  It  was  the  duty  of 
appellant  to  know  that  his  note  was  onpaid, 
and  that  it  lay  wltbln  his  power,  having 
•uch  knowledge,  t»  have  made  payment  at 
any  time,  and  thereupon  to  have  presented 
his  claim  against  such  estate  in  the  usual 
manner.  It  has  also  been  held  that  a  surety 
may,  after  maturity  of  the  debt,  pay  the 
same — not  being  under  compulsion  to  so  do — 
and  enforce  contribution  Irom  his  co-surety, 
without  regard  to  the  solvency  or  Insolvency 
of  the  maker.  Belter  t.  Oumback.  1  Ind. 
App.  41,  27  N.  B.  443;  Jodab  T.  Uieure,  6 
Blackt  in. 


The  clause  quoted,  wMcb,  as  between  thi 
payee  and  Indorsers,  boimd  the  latter  to  take 
notice  bf  nonpayment  by  the  prlndijal,  is  not 
conclusive  upon  questions  of  notice  arising 
between  the  sureties  in  a  suit  for  contribu- 
tion. The  conduct  of  appellee  and  his  omis- 
sions are  to  be  determined  upon  the  facts  in 
▼lew  of  which  such  action  or  omission  o<^ 
curred.  Had  some  artifice  been  used  to  in- 
duce the  belief  on  his  part  that  the  note  was 
paid,  surely  it  would  not  be  pretended  that 
the^  clause  quoted  would  debar  the  appellant 
from  showing  that  his  failure  to  act  was 
based  upon  Ignorance  of  the  fact  that  sucli 
note  had  not  been  paid.  Neither  is  the  con- 
clusion that  he  might  have  made  paymeift 
himself  before  the  Matthews  estate  was  set- 
tled, and  thereby  matured  his  claim  con- 
clusive against  his  right  to  maintain  this 
action.  The  question  Is  whether,  in  view  of 
the  facts  as  they  existed.  It  was  practically 
possible  for  him  to  do>  so. 

It  is  averred  that  the  appellee  believed  the 
note  to  be  paid.  In  the  course  of  business 
it  ought  to  have  been  paid  by  the  corporation 
maker  three  months  after  Its  date.  It  'i» 
averred  that  the  principal  became  Insolvent 
in  1893,  and  that  tie  first  knowledge  appel- 
lee had  of  the  nonpayment  was  received  in 
1902.  It  may  develop  upon  the  trial  that 
he  was  not  warranted  In  relying  upon  the 
presubptlbn  of  payment  by  the  maker  in  duf 
course  of  business,  but  in  view  of  the  pecul- 
iar clr<!umstances  existing,  of  the  long  der 
lay  by  the  payee,  of  the  fact  that  such  payee 
"was  the  president  of  the  corporation  maker, 
that  the  appellant  was  an  absent  nonresident, 
that  the  decedent  was  a  resident,  and  In  tievr 
of  his  long-continued  passivity,  and  in  view 
of  the  failure  of  the  payee  to  file  his'  claim 
against  the  Matthews  estate,  it  seems  to 
us  that  the  equities  as  stated  are  Btroag 
enough  to  require  an  answer,  and  that  it  was 
practtcolly  Impossible  for  this  man  to  have 
paid  a  debt  of  the  existence  of  whl6h  he  w'aa 
Ignorant.  ' ' 

Appellee  filed  a  motion  to  dismlsti  tiie  ap^ 
peal,  the  argument  In  aopport' thereof  belfag 
based  upon  the  hypothesis  that  the  action 
ta  founded  I  upon  section  3S97.  The  hypothe- 
sis is  an  unwarranted  one,  and  the  motion, 
therefore,  nbt  Well  taken. 

Judgment  la-  reversed,  and  the  canse  re- 
manded, with  tatstructlohs  to  overrule  the 
demurrer  to  the  complaiat  and  tor  turtber 
4wnsiBteBt  pioceedl^^ 
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(No.  5.07a)  1 

{Appellate  Court  of  Indiana,  Division  No.  2, 
June  28,  1905.) 

1.  Tkial  —  Sficuj.  FiNOinaa  —  Gbnebai, 
Vekdict. 

In  all  action  for  injuries  snstatned  in 
moviTiir  atones  with'  a  derrick,  wliere  a  para- 
graph of  the  comidaint  alleged  that  tbe  ma- 
diinery  was  out  of  repair,  resulting  in  a  heavy 
^tpne  being  moved  striking  another  stone  and 
separating,  and  another  paragraph  charged  neg- 
ligence in  failing  to  properly  Inspect  the  stone 
before  it  was  lifted  to  be  swung,  and  the  jury 
specially  found  that  the  stone  did  not  strike 
another  stone  until  it  had  broken, and  failefi, 
and  the  cause  of  its  breaking  -waa  a  dry  seam 
In  it,  tbe  special  finding  must  be-  considered 
with  reference  to  the  second  paragraph,  and  the 
verdict  as  based  thereon. 

2.  iNJxniT  TO  Sebvant— Imspkction— Nbou- 

OENRE  09  MASTKB. 

Where  a  stone,  which  broke  because  of  a 
seam  in  it^  was  inspected  before  it  was  moved 
in  tbe  usual  way,  and  the  defect  in  it  was  not 
discovered  because  not  visible,  and  tbe  inspec- 
tion was  made  by  the  person  wliose.daty  it  waa 
to  make  tlie  inspection,  tlM  employer  dischar- 
ged hia  full  duty,  and  was  not.  liable  for  inju- 
ries caused  by  the  breaking. 

[Ed.  Note. — For  cases  in  polntj^ee  vol.  84, 
dot.  Dig.  Master  and  Servant,  {  287.1 

B.  Same— PBESU1IPTI0N8. 

Where  a  stone  was  inspected  before  it  waa' 
moved,  it  must  be  presumed  that  the  itispector 
was  competent,  in  tbe  absence  of  any  cbargq 
or  finding  to'  the  contrary. 
4.  Same— AssTTMPTioN  of  Risk.     . 

An  employe  engaged  in  the  hazardous  em- 
ployment of  moving  a  stone  by  means  of  a  der- 
ricli  assumed  .such  risk  as,  from  the  business 
as  ordinarily  conducted,  he  must  have  known, 
and  those  risks  which  the  exercise  of  bis  oppor- 
tnnities  for  Inspection  would  have  disclosed  to 
him.  I, 

[Ed.  Note. — For  caaea  ^^  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {{  538.  552,  553, 
B74-eOOr610-e24.] 

6.  Sakk. 

An  employ^  assumes  all  ordinary  risks  In- 
cident to  the  service'  for  wbich  he  is  engaged, 
•nd  the  employer  agrees  not  to  subject  him  to 
greater  risks  than  those  which  fairly  and  prop- 
erly belong  to  the  particular  service  for  which 
he  is  engaged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  {{  588.  643.] 

C.  TbiaIt-Spbciai.  Firdinob— GenebAl  Veb- 

DIOr-i-lNOONSIBTE  NOT. 

In  an  action  for  injuries  resulting-  from 
the  breaking  of  a  atone  being  moved  with  a 
derrick,  tlie  special  findings  showing  that  the 
•tone  twoke  because  of  a  dry  seam  in  it,  that 
it  bad  been  inspected  in  the  customary  manner, 
tliat  defendant  was  not  negligent,  and  that  the 
breaking  was  an  incident  of  tbe  employment, 
•re  in  irreconcilable  confiict  with  a  general 
verdict  for  plaintifF,  and  a  motion  for  judg- 
ment on  the  intarrogatories  waa  hnproperiy 
overruled. 

Appeal  from  Oltcnlt  Cotirt,  Lawrence 
Coonty;  Jame*  B.  Wilson,  Judge. 

Action  by  James  F.  Tnrtter  agalnat  tiM 
BedforA  Qnarrlet  Company.  From  a  )ndg- 
meot  (or  iriaintlff,  defendant  appeals.    Be- 


F.  M.  Frla^al  and  -Brooks  &  .Brooks,  for 
appellant  East  &  East  and  McHenrj 
Owen,  for  appellee. 

WILEY,  C.  J.  Action  by  appeljoe  to  re- 
cover damages  resulting  to  lilm  thcougb  the 
alleged  negligence  of  appellant  EUs  com- 
plaint was  In  two  paragraphs,  to  each  of 
wbich  a  demurrer  was  overruled.  Answer 
in  denial,  trial  by  Jury,  and  general  verdict 
for  appellee,  and  with  the  general  verdict 
the  Jury  found  specially  by  answering  Inter- 
rogatories submitted  to  It.  .  Appellant's  mo- 
tion for  judgment  |n  Its  favor  on  tlie. answers 
to  interrogatories  and  for  a  new  trial  were 
each  overruled.  AU  of  the  above  specified 
rulings  are  assigned  as  errors. 

The  sufficiency  of  tbe  first  paragraph  of 
complaint  is  not  questioned  in  tbe  briefs, 
but.  In  view  of  the  contention  between  op- 
posing couusel  as  to  wbich  paragraph  of 
complaint  tbe  judgment  rests  upon,  it  is  im- 
portant to  state  the  facta  relied  upon  in  the 
first  paragraph  as  to  tbe  acts  of  negligence 
charged.  In  the  first  paragraph  of  complaint 
It  is  charged  that  appellee  was  in  the  em- 
ployment of  appellant,  and  that  under  such 
employment  It  was  bis  duty  to  run  and  con- 
trol a  derrick  used  In  lifting  stones  from  one 
place  and  carrying  them  to  another;  that  the 
derrick  was  out  of  repair  In  tWs,  to  wlti 
that  tbe  boxings  and  bearings  In  -which 
■worked  a  heavy  upright  metal  rod,  on  either 
end  of  -which  there  -were  small  cogwheels, 
were  greatly  worn,  old,  defective,  and  un- 
fitted for  use,  and  said  boxings  and  bearings 
would  not  bold  said  rod  in  position,  but  al- 
lowed said  rod  to  become  loose,  and  the  play 
-was  so  great  in  the  boxings  that  said  cog- 
wheels, which  worked  in  other  cogwheels  on 
each  end  of  said  rod,  would  not  catch,  but 
would  permit  the  cogs  to  slip  out  of  their 
places,  and  thus  said  derrick  would  become 
unmanageable  and  dangerous  to  operate 
when  lifting  hea-vy  stones,  and  that  said  cog- 
wheels, by  reason  of  being  worn,  -v^.ouid  not 
catch  on  each  other  and  hold,  so  that  said 
derrick  could  be  safely  operated,  unless  the 
bearings  and  boxings  were  in  good  and  prop- 
er condition;  that  said  upright  rod  and  cog- 
wheels were  attached  to  the  base  of  tbe 
derrick  and  mast  pole,  and  were  bsed  by 
operating  a  wheel  connected  tberewitti, 
called  a  "bull  wheel,"  and  which  latter  wheel 
controlled  the  rotary  motion  of  the  derrick; 
that  by  the  turning  of  the  bull  wheel  the 
derrick  could  be  turned  around  to  the  right 
or  left,  or  stopped  in  any  desired  position, 
when  tbe  derrick  was  lifting  stone  or  when 
empty.  It  is  then  averred  that  appellee  re- 
ported tbe  defective  and  dangerons  condi- 
tion, etc.,  of  the  derrick  to  appellant's  su- 
perintendent, and  that  he  promised  appellee 
that  If  be  would  continue  to  work  -with  the 
derrick  he  would  have  it  repaired  and  placed 
in  a  safe  and  proper  condition;  that  on  the 
following  day  appellee  again  began  to  work 
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with  the  derrick,  and  found  It  defective,  and 
again  notified  the  foreman,  and  also  notified 
him  unless  it  was  repaired  and  placed  In 
proper  and  safe  condition  that  he  would  not 
continue  in  defendant's  employ;  that  he  was 
thereafter  informed  by  the  appellant's  as- 
sistant mechanic  that  said  derrick  had  been 
repaired,  and  was  safe  for  use,  and  he  there- 
upon continued  using  the  same.  It  Is  further 
averred  that  on  the  following  day  appellee 
was  engaged  in  giving  signals  to  one  Yeskey, 
a  servant  of  appellant,  assigned  to  the  duty 
of  conveying  signals  to  the  person  in  charge 
of  the  power  controlling  the  raising  and  low- 
ering of  the  boom  pole;  that  a  large  stone, 
weighing  many  tons,  was  attached  to  chains 
and  ropes  at  the  outward  end  of  said  boom 
IMle,  and  was  being  raised  by  said  derrick, 
and  being  swung  around  in  a  northwesterly 
direction;  that  appellee  signaled  Yeskey  for 
the  powerman  to  stop  the  power,  which  sig- 
nal Yeskey  carelessly  and  negligently  failed 
to  convey;  that  thereupon  appellee  signaled 
and  ordered  the  person  in  charge  of  the  bull 
wheel  to  stop  the  derrick  from  turning 
around;  that  the  said  last  signal  and  order 
were  obeyed,  but  that  on  account  of  the  worn 
and  defective  condition  of  the  cogwheels  and 
the  defective  and  dangerous  condition  of  the 
bearings  and  boxings,  and  the  fact  that  the 
upright  rod  or  shaft  would  not  hold  its  posi- 
tion, the  cogwheels  of  the  derrick  slipped, 
and  would  not  catch;  that  the  derrick  con- 
tinued to  swing  rapidly  toward  appellee  with 
a  large  stone  attached,  as  aforesaid,  and  be- 
fore be  could  make  bis  escape  he  was  injured 
"by  the  carelessness  and  negligence  of  said 
defendant,  as  above  charged,  by  reason  of 
said  large  swinging  stone  striking  another 
stone,  causing  it  to  break  and  separate,  and 
one  large,  heavy  piece  of  said  swinging  stone 
fell,  striking  the  opposite  end  of  another 
stone  upon  which  this  plaintiff's  right  foot 
was  for  the  instant  resting  in  his  flight 
away  from  said  swinging  stone  and  derrick, 
causing  It  to  suddenly  fly  upward  catching 
plaintiff's  right  foot  between  it  and  another 
stone,  and  thereby  crushing  said  foot,"  etc. 
Another  act  of  negligence  charged  in  this 
connection  was  appellant's  retaining  In  Its 
service  said  Yeskey,  who  was  too  young  and 
Inexperienced  to  perform  the  duties  of  his 
position,  and  he  was  wholly  Incompetent  and 
negligent  in  the  performance  of  his  duties; 
that  he  was  of  the  age  of  13  years,  and  in- 
capable of  realizing  the  Importance  of  his 
position;  and  that  appellant  well  knew  of 
said  facts,  and  that  appellee  was  ignorant 
thereof. 

In  the  second  paragraph  of  complaint  ap- 
pellee sets  out  in  full  the  duties  he  was  call- 
ed upon  to  perform  by  reason  of  his  employ- 
ment, and  describes  the  manner  In  which 
heavy  stones  are  lifted  by  dogs  and  chains 
attached  to.  a  derrick,  and  removed  from  one 
placi^  to  another.  It  .Is  then  averred  that 
stones  that  were  sound  and  free  from  dries 


were  reasonably  safe  to  hitch  to  and  lift, 
but  If  such  stones  being  lifted  had  what 
were  called  "dry  seams"  In  them  then  the 
lifting  of  said  stones  became  more  hazard- 
ous, for  the  reason  that  while  being  swung 
around  the  boom  they  were  likely  to  sepa- 
rate, fall,  and  Injure  appellee  and  other. em- 
ployes; and  that,  if  the  stone  had  dry  seams 
In  it,  the  place  around  and  beneath  and  near 
the  stone  was  dangerous  to  work  about  and 
unsafe  for  the  reason  that  the  same  was 
likely  to  separate  and  fall  upon  and  injure 
appellant's  servants.  It  is  then  charged  that 
It  was  the  duty  of  appellant  to  examine  or 
cause  to  be  examined  the  stones  that  were 
to  be  lifted  to  ascertain  whether  they  were 
free  from  dries  and  reasonably  safe  to  lift; 
that  on  the  day  appellee  was  injured  he  was 
in  the  line  of  his  duty;  had  the  "dogs"  placed 
in  a  large  stone,  and  attempted  to  lift  the 
same  for  the  purpose  of  moving  it  and  pla- 
cing It  upon  another  lot  of  stone;  that  to 
properly  place  the  stone  that  was  being  lift- 
ed it  was  appellee's  duty  to  take  bis  position 
at  a  point  near  which  such  stone  would  final- 
ly be  placed,  and  there  ease  it  down  to  a 
convenient  resting  place;  and  that  while  he 
was  so  situated,  and  without  any  knowledge 
on  his  part  that  the  place  where  be  was 
working  was  dangerous,  -  and  without  any 
knowledge  that  the  stone  had  a  dry  in  it,  or 
was  likely  to  separate  in  being  lifted,  the 
stone,  when  near  appellee,  suddenly  sep- 
arated, and  pieces  of  the  same  fell  against 
appellee  and  on  his  foot,  and  thereby  In- 
flicted the  injury  of  which  he  complains.  It 
Is  then  charged  that  appellee  "received  his 
injuries  by  reason  of  the  carelessness  and 
negligence  of  the  defendant  In  this,  to  wit, 
that  it  failed  to  furnish  him  a  reasonably 
safe  place  to  work;  that  It  had  placed  the 
stones  which  caused  his  injuries  at  a  i>oint 
where  he  hitched  to  the  same  24  hours  prior 
to  the  time  he  received  his  Injuries;  .that  at 
the  time  it  was  placed,  and  at  all  times 
afterward  until  it  injured  and  caused  the  in- 
juries to  plaintiff,  it  contained  what  is 
known  as  a  dry  or  fine  seam,  which  sepa- 
rated the  stone  wholly  or  partly  from  the 
bottom  toward  the  top;  that  such  seam  waat 
a  fine  division  of  the  solid  stone  in  whole  or 
In  part,  and  of  such  character  that  in  lifting 
the  same  In  the  ordinary  and  usual  manner 
the  stone,  while  swinging  in  the  air,  was 
likely  to  separate  at  such  seam,  fall,  and 
injure  or  cause  to  Injure  those  near  by;  that 
defendant  well  knew  that  such  seam  existed 
in  such  stone,  or  with  a  reasonably  close 
Inspection  could  have  known  it  long  enough 
before  plaintiff's  Injuries  to  have  prevented 
the  same;  that  by  a  proper  and  reasonable 
inspection,  although  not  visible  to  casual  ob- 
servation, the  dry  could  have  been  dlscov- 
ereid,  and  plaintiff's  injuries  prevented. 
Plaintiff  further  charged  that  defendant  well 
knew  that  the  lifting  of  said  stones  by  means 
of  dog  and  boom  pole,  heretofore  described. 
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would  be  dangeronR  to  defendant's  employes, 
and  especially  to  this  plaintiff.  The  defend- 
ant further  knew,  or  by  reasonable  diligence 
could  have  known,  that  said  stone,  while 
being  lifted  in  the  air,  would  probably  sep- 
arate, fall,  and  Injure  the  plalntUf  or  other 
employes,  and  with  all  such  knowledge  It 
farther  negligently  failed  to  notify  the  plain- 
tiff of  the  defectiTe  condition  of  such  stone, 
or  that  there  was  a  dry  seam  In  the  same, 
or  that  It  was  likely  to  fall  and  Injure  him, 
or  that  the  place  lie  was  working  at  the 
time  was  dangerous  and  unsafe  for  him  to 
work;  that  said  defendant  well  knew  that 
said  place  was  unsafe  and  dangerous;  and 
plaintiff  further  charges  that  he  was  ignor- 
ant of  all  such  facts,  and  received  his  in- 
juries while  be  was  in  the  line  of  his  duty," 
etc. 

Aa  to  the  first  paragraph  of  complaint,  ap- 
pellant has  not  pointed  out  any  objection 
to  it. 

In  the  second  paragraph  of  complaint  ap- 
pellee seeks  to  predicate  actionable  negli- 
gence upon  appellant's  attempt  to  move  a 
large  stone  with  a  derrick,  which  stone  had 
a  dry  in  it;  that  it  was  negligently  inspected; 
and  that  by  reason  of  the  dry  it  broke  while 
being  moved,  and  thus  made  appellee's  work- 
ing place  dangerous.  The  objection  which 
appellant  urges  to  this  paragraph  is  that 
there  is  no  connection  between  the  wrong 
complained  of  and  the  Injury,  and  no  showing 
that  appellee  did  not  assume  the  risk.  In 
this  connection  It  should  be  observed  that 
no  negligence  is  charged  on  account  of  de- 
fective machinery  or  in  the  operation  there- 
of. Obnceding,  without  deciding,  that  the 
second  paragraph  of  complaint  is  sufficient 
to  withstand  the  attack  of  a  demurrer,  we 
proceed  to  the  consideration  of  the  question 
ariatng  under  appellant's  motion  for  judg- 
ment on  the  answers  to  interrogatories  and 
for  a  new  trial.  From  the  view  we  have 
taken  of  the  law  as  applied  to  the  evidence 
and  facts  specially  found,  appellee  is  not 
entitled  to  recover;  and  if  we  should  reach 
the  conclnsion  that  the  second  paragraph  of 
complaint  is  bad,  and  order  a  reversal  for 
that  reason,  the  cause  would  have  to  be  re- 
tried, and,  as  appellee  could  not  recover  upon 
the  facts  elicited  by  the  evidence  and  those 
specially  found,  no  useful  purpose  would  be 
subserved,  by  a  new  trial.  It  is  the  policy  of 
tile  law  to  put  an  end  to  litigation  at  the 
earliest  momest  consistent  with  the  ends  of 
Jnstice: 

It  is  very  earnestly  contended  by  counsel 
for  appellant  that  the  answers  to  the  Inter- 
rogatories affirmatively  show  that  appfellant 
was  not  guilty  of  any  negligence,  £hat  ap- 
pellee had  the  same  opportunities  to  observe 
and  know  the  conditions  as  it  did,  and  that 
be  assumed  the  risk  incident  to  the  employ- 
ment The  jury  answered  100  interrogato- 
ries, but  for  the  purposes  of  this  opinion  it 
la  unnecessaiy  to  seter  to  many  of  the  facts 


specially  found.  We  will  only  give  an  ab- 
stract of  those  which  bear  upon  the  ques- 
tion under  consideration,  and  that  is  wheth- 
er or  not  appellant  was  entitled  to  judgment 
on  such  answers,  notwithstanding  the  gen- 
eral verdict  The  facts  pertinent  to  the  mat- 
ter under  consideration,  as  determined  by 
the  answer  to  interrogatories,  are  as  fol- 
lows: The  steam  power  had  nothing  to  do 
with  turning  the  derrick,  but  was  simply 
used  to  raise  and  lower  the  stone  swung 
from  the  boom.  Appellee  was  the  derrick 
runner,  and  in  charge  of  it  and  the  men  op- 
erating it  It  was  his  duty  to  direct  what 
stones  to  lift  and  move,  as  to  bow  they  were 
hooked,  how  high  they  were  to  be  raised,  and 
how  far  moved  and  when  to  be  let  down. 
There  were  several  Interrogatories  addressed 
to  the  jury,  which  they  answered,  that  had 
special  reference  to  the  condition  of  the 
macliinery,  but  as  these  interrogatories  and 
answers  can  only  be  considered  in  connec- 
tion with  the  first  paragraph  of  the  com- 
plaint we  do  not  deem  it  necessary  to  re- 
fer to  them  or  set  them  out,  because,  as  will 
hereafter  be  shown,  we  think  the  answers  to 
the  interrogatories  clearly  establish  the  fact 
that  the  verdict  and  judgment  rest  upon  the 
second  paragraph  of  the  complaint  Refer- 
ring again  to  the  answers  to  interrogatories, 
the  Jury  found  that  the  stone  which  was 
being  moved,  and  which  broke  and  injured 
appellee,  did  not  strike  any  other  stone  or 
object  Tmtil  it  had  broken  and  fallen;  that  it 
broke  because  of  the  dry  or  defect  in  it;  and 
that  the  breaking  of  the  stone  caused  it  to 
fall  and  Inflict  thO'  Injuries  upon  appellee. 
The  entire  operation  of  moving  the  stone,  In- 
cluding the  hooking  of  the  dogs  into  it  was 
under  the  sole  management  and  direction  of 
the  appellee.  He  was  an  experienced  der- 
rick runner,  and  familiar  with  the  duties  of 
operating  and  managing  a  derrick.  He  had 
had  21  years'  experience  in  working  in  quar- 
ries. After  the  stone  was  hooked,  it  was 
raised,  under  appellee's  direction,  to  the 
height  it  retained  until  it  broke.  The  stone 
was  raised  to  its  entire  height  before  the 
derrick  and  stone  began'  to  swing.  Before 
appellee  caused  the  stone  to  be  lifted,  be 
looked  at  it  to  see  if  It  was  all  right  It 
was  the  duty  of  the  appellee  to  look  out  for 
the  safety  of  himself  and  the  other  members 
of  the  derrick  crew.  He  gave  the  ord«r  or 
signal  to  lift  the  stone.  When  appellee  was 
hooking  the  stone,  before  it  was  lifted,  he 
was  close  enough  to  see  the  dry  if  he  had 
looked.  He  bad  dally  been  working  as  a 
derrick  runner,  and  bad  been  lifting  «nd 
moving  with  the  derrick  stones  with  "dries" 
In  them.  When  the  stone  was  lifted  and  mov- 
ed no  one  was  xn-esent  other  than  appellee, 
to  give  orders  and  directions  in  regard  there- 
to. It  was  his  duty,  if  he  saw  anything 
wrong  with  the  stone,  not  to  lift  it  imtil  he 
had  notified  the  ledge  foreman.  The  dry  in 
the  stone  was  not  visible  to  -a  person  within 
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two  or  three  feet  of  It,  and  It  did  not  show 
through  the  etone  on  bottom,  top,  and  sides. 
When  the  stone  was  dragged,  appeliee  stood 
within  a  few  feet  of  It,  and  gaye  the  stg^nals 
and  directions  when  the  power  was  to  poll 
and  when  not  to  pull,  and  such  directions 
were  given  of  bis  own  volition,  and  not  by  the 
orders  of  any  one  else.  Before  the  stone  was 
lifted,  ai^ellee  put  one  hook  In  the  hole  In 
one  end  and  went  to  the  other  end  to  see  if 
his  helper  had  properly  and  safely  hoolied 
the  other  end.  He  was  on  the  stone  when  he 
put  the  book  In  one  end  and  walked  on  it 
to  look  at  the  other  end.  7he  stone  had  been 
dragged  from  the  ledge  about  75  feet  to  a 
place  from  which  it  was  lifted  on  the  day 
before  by  the  derrick  controlled  by  appellee. 
When  he  was  hooking  and  preparing  the 
stone  for  lifting,  he  could  have  seen  the  di7 
if  he  had  looked,  If  such  dry  had  been  visible. 
The  Jury  found  that  the  reason  why  appel-. 
lee  could  not  and  did  not  see  the  dry  was 
because  it  was  not  visible.  The  inspector, 
whose  duty  it  was  to  inspect  the  stone,  did 
not  discover  the  dry,  nor  did  any  one  discover 
it  before  the  accident  The  inspector  made 
the  inspection  In  the  usual  and  customary 
manner  of  making  snch  inspections  under 
like  circumstances.  The  stone  which  was 
being  lifted  did  not  strike  another  stone  Just 
at  or  before  It  fell.  The  stone  contained  a 
dry  seam,  which  made  a  division  in  the  stone 
that  was  not  discoverable  by  a  casual  obser- 
vation. It  would  have  required  a  close  ex- 
amination or  inspection  of  the  stone  to  have 
ascertained  the  nature  and  extent  of  the  dry 
seam.  These  are  all  the  facts  which  need 
to  be  exhibited  in  determining  the  question 
as  to  whether  or  not  appellant  was  entitled 
to  Judgment  on  the  answers  to  interroga- 
tories. 

As  above  stated,  we  are  clearly  of  the 
opinion  that  the  verdict  and  Judgment  rest 
upon  the  second  paragraph  of  the  complaint. 
This  Is  made  manifest  by  the  facts  charged 
in  the  first  paragraph  as  to  the  acts  of  negU* 
gence  of  appellant  resulting  In  appellee's  in- 
jury. In  the  first  paragraph  It  Is  charged 
that  one  Yeskey,  a  co-employ6,  was  incom- 
petent to  i>erform  the  duties  of  giving  sig- 
nals to  the  person  In  charge  of  the  power 
controlling  the  raising  and  lowering  of  the 
boom  pole;  that  the  machinery  by  which  the 
derrick  was  moved  and  the  boom  pole  turned 
was  out  of  repair,  in  that  the  cogs  were  worn 
and  would  not  catch;  and  that  by  reason  of 
such  machinery  being  out  of  repair  the  der- 
rick, when  it  was  being  swung,  moving  a 
heavy  stone  from  oae  place  to  another,  could 
not  be  controlled,  and  that  the  stone  which 
was  being  moved  was  caused  to  break  and 
separate  by  striking  another  large  stone.  It 
will  be  observed,  therefore,  that  to  make 
out  the  cause  of  action  under  the  first  par- 
agraph of  complaint  It  must  appear  that  the 
■tone  which  injured  appellee  was  caused  to 
break  by  reasoa  of  its  haTing  come  In  con- 


tact with  another  large  stone,  for  the  lan- 
guage of  the  complaint  is  that  ''by  reason 
of  said  large  swinging  stone  striking  another 
stone,  causing  it  to  break  and  separate,''  etc; 
The  Jury  specifically  found  that  the  stone 
which  "fell  and  hurt  appelltje  did  not  strike 
any  stone  or  object  until  it  had  broken  and 
fallen,  and  that  the  cause,  and  sole  cause, 
of  its  breaking,  was  the  dry  seam  in  it.  We 
must  therefore  consider  the  facts  thus  spe* 
dally  found  with  reference  to  the  charge  of 
negligence  In  the  second  paragraph  of  com- 
plaint to  determine  the  rights  of  the  parties 
tbereander.  In  this  paragraph  no  charge  of 
defective  machinery  is  made,  and  the  negli- 
gence complained  of  was  the  failure  to  prop- 
erly inspect  the  stone  before  it  was  lifted  by 
the  derrick  to  be  swung  around.  It  Is  char- 
ged in  this  paragraph  that  stones  that  were 
ronnd  and  free  from  dries  were  reasonably 
safe  to  hltoh  to  and  lift,  while  the  lifting 
of  stones  by  the  derrick  with  dries  in  theni 
was  more  hazardous  than  lifting  stones  with- 
out such  dries.  The  appellee  thus  shows  by 
his  complaint  that  the  employment  In  which 
he  was  engaged  was  a  hazardous  undertak- 
ing. While  It  was  not  appellee's  duty  to  in- 
spect the  stone,  yet  he  had  the  same  oppor> 
tunity  of  seeing  whether  there  was  a  dry  in  It 
as  appellant  or  its  foreman.  It  was  an  every- 
day occurrence,,  as  the  Jury  found,  for  appellee 
to  move  stones  with  dries  in  them.  The 
stone,  before  it  was  lifted,  was  inspected  In 
the  usual  and  customary  manner,  and  the 
reason  that  the  dry  was  not  discovered  was 
because  It  was  not  visible.  We  cannot  be- 
lieve it  to  be  the  duty  of  a  master  engaged 
In  such  an  undertaking,  to  the  end  that  it 
may  be  determined  with  an  absolute  degree 
of  certainty  that  a  large  stone  about  to  be 
moved  in  the  manner  indicated  has  a  dry 
in  It,  to  break  the  stone  to  pieces  to  dis- 
cover such  dry.  That  would  destroy  th» 
very  business  In  which  appellant  was  en- 
gaged. The  jury  in  this  case  having  found 
that  the  stone  was  inspected  In  tho  usual 
and  customary  way,  and,  further,  that  the 
dry  was  not  discovered  because  It'  was  not 
visible.  It  seems  to  us  that  appellant  per- 
formed the  full  measure  of  its  duty.  The 
inspection  was  made  by  the  person  whose 
du^  It  was  to  make  such  Inspection,  and 
this.  It  would  seem,  was  sufficient  Louis- 
ville, etc.,  Ry.  Oo.  v.  Bates,  146  Ind.  584,  45 
N.  K  lOS.  See,  also,  Elliott  on  Ratlroads, 
1 1278.  No  charge  is  made  that  in  this  case 
the  Inspector  was  incompetent,  and  no  evi- 
dence Introduced  or  fact  found  by  the  Jury 
showing  that  he  was  incompetent.  The  pre- 
sumption Is  that  he  was  competent  Lools- 
vUle,  etc.,  Ry.  C!o.  v.  Bates,  supra;  Evans- 
ville,  etc.,  Ry.  Co.  v.  TohUl,  148  Ind.  48,  41 
N.  E.  709,  42  N.  B.  352;  Bvansville,  etc.,  Ry. 
Oo.  V.  Duel,  184  Ind.  156,  88  N.:  B.  855.  Ap- 
pellee was  upon  and  about  the  stone  In  ad- 
Justing  the  dogs  preparatory  to  lifting  It 
He  had  the  same  opportunity  to  diaeorec  de> 
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fleets  In  the  itone  tbat  appellant  had.  An 
empIo]r6  Is  not  required  to  make  a  critical 
examination  to  discover  defects -or  dangers, 
and  he  Is  only  bound  to  observe'  defects  that 
are  visible  and  apparent  Linton  CoHl  Gow 
T.  Persons,  11  Ind.  App.  264,  S9  N.-  E.  214; 
OoQld  Steel  Co.  t.  Richards,  SO  Ind.  App.  348; 
66  N.  IE.  68.  The  anthorlties  are  many  that 
an  employs  -when  he  enters  the  serTloe  of 
an- employer  agrees  to  assume  all  ordinary 
risks  Incident  to  the  service  for  which  be  la 
engaged,  and  the  employer  likewise  agrees 
not  to  subject  the  employ.^  to  greater  risks 
than  those  which  fairly  and  properly  belong 
to  the  particular  service  for  which  the  em- 
ployft  is  engaged!  Brower  v.  Ix>cke,  81  Ind. 
App.  854,  67  N.  E.  1015;  Chicago,  etc.,  By. 
Co.  T.  MarUn.  28  Ind.  App.  468,  68  N.  B.  247-,. 
Gnedelhofer  ▼.  E^nstlng,  28  Ind.  Appj  188, 
05  N.  B.  118;  Peirce,  Bec'r,  eta,  v.  Oliver, 
18  lad.  App.  87,  47  N.  K  485;  Stone  v.  Bed.< 
focd,  etc.,  09.,  156  Ind.  432,  60  M.  B.  36; 
HoIHngsworth  v.  Chicago,  etc.,  Ry.  Co:,  160 
Ind.  259,  65  N.  B.  760;  Baltimore,  etc.,  Ry. 
C&  V.  Roberts,  161  Ind.  1,  67  7f.  B.  580;  Wa- 
bash Ry.  Co.  V.  Ray,  102  Ind.  892,  51  N.  B. 
920;  Wabash  Paper  Co.  v.  Webb,.  146  Ind. 
303,  45  N.  B.  474.  Of  tfae  many  authorities 
In  this  JnriMlction  In  support  of  the  proposl-! 
tkm  above,  we  only  deem  it  necessary  to  dte 
a  few  of  th«n. 

The  handling  of  heavy  stones  in  the  man- 
ner indicated  by  thectMiiplaint  and  as  shown 
by  the  evidence  was  one  of  the  ordinary  risks 
Incident  to  the  work  In  which  appellee  was 
engaged,  and  under  his  contmct  of  employ- 
mmt  he  Impliedly  agreed  to  assume.  The- 
fact  that  he  charges  in  his  second  paragraph 
of  complaint  that  lifting  and  moving  the 
stone  with  a  dry  In  it  was  more  hazardous 
than  lifting  and  moving  one  without  such 
dry.  Implies  tbat  such  work  was  in  Itoelf: 
basardons.  He  .'possessed  equal  means  pn 
oi>portnnItles  that  appellant  had  of  knowing 
of  tiie  dangers-  to  which  he  was  exposed.  He 
bad  the  same  means  'and  opportunities  that 
appellant  had  to  observe  whether  or  not  the 
atone  he  was  about  to  lift  and  move  had  a 
dry  In  it  Socb  dry  was  not  visible  either 
to  him  or  appellant's  servant  whose  duty-^t 
was  to  make  the  inspection.  In  such  case 
there  can  be  no  liability.  Wolf,  Adm'r,  v. 
Big  Creek,  eta,  Co.,  148  Ind.  81T,  47  N-  B. 
064;  Wabash  Ry.  Co.  v.  Ray,  Adm'z,  152  Ind. 
392,  51  N.  B.  920;  Big  Creek,  etc.,  Oo.  t. 
Wolf.  Adm'x.  138  Ind.  496,  88  N.  BL  52;  Dia- 


mond Plate  Glass  Co.  v.  De  Hority,  Adm'r, 
143  Ind.  881,  40  N. '  B.  6S1;  Salem-Bedford 
Stone  Co.  v.  Hobbs,  Adm'r,  11  Ind.  App.  27, 
38  N.'B.  638;  Romonla  Co.  v.  Tate,  12  Ind. 
App.  67,  37  N.  B.  1065,  39  N.  B.  629;  Chicago, 
etc.,  Ry.  Co.  v.  Wagner,  Adm'r,  17  Ind.  App. 
22,  45  N.  b:  76,  ll21.  The  rule  Is  firmly  es- 
tablished that  a  servant  assumes  such  risks 
as,  from  the  business  as  ordinarily  conduct- 
ed, he  must  have  known,  and  those  risks 
which  the  exercise  of  his  opportunities 
for  inspection  would  have  disclosed  to  him. 

'  Iiinton  Coal  Co.  v.  Persons,  supira;  Bvans- 
ville,  etc.,  Ry.  Co.  y.  Henderson,  134  Ind.  639, 
33  N."e.  1021;  Atlas  Engine  Wks.  v.  Ran- 
dall, 100  Ind.  293,  60  Anb  Rep.  798;  Pltts- 
bvrgh,  etc.,  Ry.  Co,  v.  Adams,  106  Ind.  161, 
8  N.  ti.  187;  Louisville,  eta,  Ky.  Co.  v.  Fraw- 

,  le:f,  110  Ind.  18,  9  N.  B.  694;  Bailey,  Master's 
Liability  to  Servant,  p.  162.  The  stone  that 
broke  because  of  the  dry  In  it  had  been  in- 
spected in  the  eustomary  and  usual  manner. 
The  Jury  found  that  no  one  had  any  actual 
knowledge  of  the  dry  before  the  accident, 
and  that  it- was  not 'visible.  Then  Is  no' 
qhorge  In  the  complaint  tbat  the  Inspection 
was  negligently  made,  and  hence  there  Is 
no  finding  in  the  general  verdict  that  appel- 
lant was  neigllgent  in  this  regard,  ^uch  a 
finding  would  be  outside  of  the  issues  in  any 
event  The  facts  specially  found  show  that 
appellant  took  the  proper  precautions  as  to 
the  inspection,  and  that  It  performed  the 
full  measure  of  its  duty.  Also,  from  the  tacts 
specially  found,  it  cl^rly  appears  that  ap- 
pellant was  not  guilty  of,  any  negligent  act 
in  connection  with  the  moving  of  the  stone 
which,  broke  and  resulted  in  appellee's  In- 
Jury.  These  facta  absolve  it  from  liability. 
The  facts  specially  found  also  show  that  ap- 
pellee assumed  the  risks  Incident  to  the  ser- 
vice in  which  he  was  engaged,  and  that  the. 
breakijiKiOf  the  stone  when  being  lifted,  on 
account  of  a  dry  therein,  was  one  of  the  ln>- 
cldents  of  his  employment 

These  facts  having  been  establiahed  by  the 
answers  of  the  Jury  to  interrogatories,  they 
are  in  irreconcilable  conflict  with  the  gen- 
eral verdict,  and"  therefore  of  controlling  in- 
fluence. This  conclusion  makes  It  unneces- 
sary to  consider  questions  presented  by  the 
motion  for  a  new  trial. 

The  Judgment  is  reversed,  and  the  trial 
court  Is  directed  to  sustain  appellant's  mo- 
tion for  Judgment  on  the  answers  to  inter- 
mgatortes.  "i 
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FSATHBRSTONB  FOUNDRT  &  MAOHINB 
CO.  T.  CBISWBLL.     (No.  5,401.)  • 

(Appellate  Cotat  of  Indiana,  Division  Na  2. 
June  29,  1905.) 

1.  CONTBACTS — COUPIXTID  CONTRACr— SlOnA- 

TUBE  or  Pasties. 

Where  an  employ^  snbmitted  'to  his  emr 
pl07er  a  form  of  a  contract' containing  stipula- 
tions ea  to  compensation,  and  tlie  employer 
read  it,  and  stated  that  it  was  all  rlKbt,  and 
that  it  would  be  fixed  up  later,  and  directed 
the  employe  to  begin  work,  tliere  was  a  com- 
pleted contract  of  employment,  before  the  same 
was  signed,  entitling  the  employ^  to  recover 
the  compensation  stated  In  the  proposed  con- 
tract, though  it  was  never  signed. 

2.  Samb— ACTIOli  ON. 

Where  the  complaint  in  an  action  on  a  con- 
tract does  not  allege  that  it  was  in  writbig,  it 
will  be  regarded  as  oral. 

[Ed.  Note. — For  cases  in  point,  see  toL  11, 
Cent  Dig.  Contracts,  {  1642.] 

8.  Sake— Etidencb. 

A  parol  contract  is  sho'wn  by  proof  «f  a 
proposed  written  'contract  assented  to  but  not 
signed  by  either  of  the  parties. 

4.  AFFEAIi-^EXOI.USION    Or    EVID^ROB  —  OK- 

VIEW. 

Where  the  court  excluded  evidence  on  a 
distinct  ground,  and  the  question  whether  the 
evidence  was  not  admissible  on  another  ground 
was  not  presented,  tlie  party  complaining  can- 
not raise  the  question  on  appeal. 
6.  Mabteb  and  SBBVANT--CoNTaAOt  or  E!if- 

PLOYMENT. 

On  the  issue  as  to  the  terms,  of' a  contract 
of  employment,  evidence,  of  the  terms  of  con- 
tracts with  other  employes  is  irrelevant 

[Ed.  Note. — For  cases  in  noint,  see  vol.  11, 
Cent  Dig.  Contracts,  {  1798.] 

6.  AppkaI/— Objectionb  Waited. 

The  admission  of  evidence  to  which  no  ob- 
jection was  made  or  exception  talcen  is  not  re- 
viewable on  appeal,  .thougl)  stated  as  a-  ground 
for  a  new  trial. 

Appeal  from  Superior  C!oiirt,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Alexander  P.  Crlswell  against 
the  Featherstone  Foundry  &  Machine  Com- 
pany. From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

A.  C.  Harris  and  F.  C.  Cutler,  for  appel-. 
lant  R.  O.  Hawkins,  H.  E.  Smith,  and  G. 
B.  Hawkins,  for  appellee. 


ROBT,  J.  Appellee  sued  appellant  for 
12,500  alleged  to  be  due  under  an  oral  con- 
tract for  the  payment  of  a  commission 
upon  sales  made  by  appellant  In  its  "re- 
frigerating department"  during  the  term  oC 
appellee's  employment  by  it  as  a  general 
agent,  such  commission  being  In  addition  to 
a  salary  of  |175 .  per  month  and  other  ex- 
penses paid  to  him  by  it  He  recovered  ac- 
cording to  the  theory  of  the  complaint  The 
Issue  was  made  by  general  denial  and  an 
answer  of  payment,  which  was  also  denied. 
Error  is  assigned  upon  overruling  the  mo- 
tion for  a  new  trial.  The  reasons  given  for 
a  new  trial  will  be  considered  In  the  order 
In  which  they  are  presented. 


The  controversy  between  fhe  parties  la 
over  the  terms  of  appellee's  employment  His 
contention  is  that  he  was  to  receive  $175 
per  month,  expenses,  and  2%  per  cent  com- 
mission upon  all  sales  made  by  the  depart- 
ment The  appellant's  contention  is  that  it 
did  not  agree  to  pay  any  commission;  that 
no  commission  was  contemplated.  The  tes- 
timony was  in  direct  conflict  Appellee,  after 
some  preliminary  negotiations,  in  which 
"there  was  not  much  said  about  onnpenaa- 
tion,"  submitted  to  appellant's  president  a 
f<Hrm  of  contract,  which  was.  not  assented  to. 
He  thereupon  prepared  a  second  form,  and 
snbmitted  it  to  the  same  person.  The  prin- 
cipal difference  in  the  two  drafts  related  to 
the  fixed  salary,  which  was  reduced  in  the 
later  one  from  $200  to  $175  per  month,  botli 
containing  a  provision  for  the  payment  of 
2%  per  cent  commission  on  sales  made  by 
the  department  of  appellant's  business 
named.'  Appellee  testified  that  appellant's 
president  read  the  last  draft ;  said  It  waa  all 
right;  said  he  wanted  to  Submit  It  to 
his  lavryers ;  that  he  was  going  east ;  that 
appellee  shonld  go  to  work,  and  when  taa 
came  back  he  would  fix  up  the  contract  He 
further  testified  that  be  was  ndt  able  after 
that  time  to  get  the  attention  of  the  presi- 
dent to  the -matter.  He  continued  in  the  em- 
ployment 13  months.  It  is  insisted  that,  al- 
though the  terms  of  the  contract  were  as- 
sented to,  it  was  not  completed  until  it  waa 
signed,  the  intent  being  manifest  tliat  it 
should  be  reduced  to  writing.  The  law  la 
that  where  the  parties  make  the  reduction 
of  the  agreement  to  'writing  and  its  signa- 
ture by  them  a  condition  precedent  to  its 
completion,  it  will  not  be  a  contract  nntll 
it  is  rednced  to  writing,  and  signed.  But 
where  they  assent  to  all  of  its  terms,  the 
mere  reference  to  a  future  contract  in  writ- 
ing will  not  negative  the  existence  of  a  pres- 
ent and  completed  one.  7  A.  &  E.  Enc.  Lb 
p.  140.  Appellee  entered  upon  the  onploy- 
ment  in  pursuance  to  the  arrangement  made. 
The  reduction  to  writing  of  the  agreement 
was  not  made  a  condition  precedent  to  its 
completion,  and  the  point  la  not,  therefore, 
w<ell,  taken. 

The  contract  sued  upon  Is  not  alleged  to 
have  been  in  writing,  and  the  complaint  la 
therefore  regarded  as  founded  upon  an  oral 
contract  Perkins  v.  Yeoman,  23  Ind.  App. 
484,  55  N.  B.  782.  A  written  contract  Is  not 
legal  evidence  of  an  oral  one.  Perkins  v. 
Yeoman,  supra.  It  is  insisted  that  signature 
by  the  parties  Is  not  essential  to  constitute  a 
written  contract;  that,  if  the  terms  of  an 
agreement  are  put  into  writing,  and  the  writ- 
ing is  accepted  by  the  parties  as  their  agree- 
ment although  not  signed,  the  agreement  Is 
a  written  one;  and  that  a  material  averment 
of  the  complaint — 1.  e.,  the  making  of  a  parol 
contract — is  unproven.  The  cases  are  numer- 
ous In  which  a  contract  signed  by  one  party 
and  acted  upon  by  the  other  la  held  to  ba 


*  Rchesrtns  denied.     Transfer  to   Supreme  Court   denied. 
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binding  upon  both,  bnt  the  principle  govern- 
ing In  ancb  cases  is  not  applicable  to  tbe 
draft  of  a  proposed  contract  not  signed  by 
either  party. 

The  president  of  the  appellant  company, 
while  testifying  on  re-eramlnation,  was  asked 
tbe  following  qnestlon:  "When  Mr.  Wright 
called  your  attention  to  the  matter  that  Mr. 
Griswell  was  talking  to  him  about  commla- 
■iMis,  what  Instructions,  If  any,  did  yon  gire 
Mr.  Wrl^t,  as  your  Inferior  officer,  touching 
■a  to  whether  or  not  Mr.  Criswell  had  any 
claim  for  commissions — whether  or  not  you 
Instructed  Mr.  Wright  as  representing  the 
company  to  make  aoy  communication  to  Mr. 
Criswell  7*  An  objection  to  the  question 
was  sustained.  It  is  argued  that  a  part  of 
tbe  conyersatlon  referred  to  was  elicited  by 
appellee  on  cross-ezaminatlon,  and  appellant 
was  entitled  to  make  proof  of  the  entire 
conversation  relevant  to  tbe  subject  Thla 
proposition,  abstractly  considered.  Is  ao> 
curate.  Carey  t.  City  of  Richmond,  92  Ind. 
200.  Tbe  appellant  made  an  offer  to  prove 
without  Indicating  therein  tliat  it  was  ask- 
ing the  question  to  complete  a  conversation 
previously  given  in  part  The  court  sus- 
tained the  objection  upon  other  grounds, 
which  were  distinctly  stated.  Tbe  question 
not  having  been  ruled  upon  by  the  trial 
court  and  the  ruling  made  having  been  in* 
Tlted  upon  the  proposition  cwMldered,  It  la 
not  available  upon  appeal.  Elliott  Appellate 
Piocedore,  680.  The  court  refused  to  permit 
this  witness  to  testify  that  the  habit  or  course 
of  business  of  the  appellant  company  was 
not  to  pay  commissions  to  its  employes; 
"that  nobody  In  the  service  of  the  company 
had  at  any  time  ever  been  paid  any  commis- 
sion." Tbe  controversy  was  as  to  the  terms 
of  a  particular  contract  Evidence  as  to  the 
terms  of  other  contracts  with  other  persons 
by  one  of  the  parties  was  not  relevant  Rey- 
nolds' Stephen's  Bv.  art  10,  p.  20,  III,  A,  B. 
To  other  evidence,  the  admission  of  which  is 
■tated  as  a  ground  for  a  new  trial,  no  ob- 
jection was  made  or  exception  taken. 

Judgment  affirmed. 


(n  lod.  App.  S2S) 

HTERS  T.  MUTUAL  LIFE  INS.  CO.  et  aL 

BARTHOLOMEW,  Intervener). 

(No.   5,294.)* 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Jane  28.  1905.) 

1,  REOEIVXBS  —  EXPERBIS  ot  Receivxbseip— 
Attobnkt's  Fees. 

While  expenses  incarred  in  the  adminis- 
tration of  a  receivership  for  an  insolvent  in- 
clndinc  expenses  of  litigation  by  which  tbe 
trust  rand  is  created  or  preserved,  are  charge- 
able against  sncb  fand,  yet  services  rendered 
in  litigation  intended  and  operating  to  diminish 
the  trust  fand  cannot  be  made  the  basis  of  a 
claim  for  compensation  oat  of  such  fund,  al- 
though Uie  result  of  such  litigation  was  to  es- 
tablish a  rule  by  which  similar  clnims  were 
•zpeditionaly  settled  without  litigation,  and  It 


was  thos  Incidentally  advantageous  to  the  trust 

fond. 

2.  Same— DisoBETioR  or  Coubt. 

The  allowance  of  costs,  expenses,  and  at- 
torney's fees  incarred  in  litigation  beneficial  to 
a  trust  estate  is  largely  discretionary  with  tbe 
lower  court  and  its  action  is  treated  on  appeal 
as  presumptively  correct 
8.  Sake— Rkvikw. 

The  appellate  court  cannot  reverse  the  ac- 
tion of  the  lower  court  In  receivership  proceed- 
ings in  refusing  an  allowance  of  attorney's  'ees 
to  an  attorney  who  attacked  tbe  trust  fund  on 
the  ground  of  a  previous  oral  agreement  be- 
tween the  Judge  of  the  lower  court  and  the  at- 
torney to  allow  sach  fees. 
4.  SAiae— Sebvices  or  AnoBNST. 

Services  rendered  by  an  attorney  who  suc- 
cessfully attacked  a  receivership  fund  in  after- 
wards aiding  Uie  receiver  by  explaining  the 
effect  of  the  court's  decision  to  persons  sent 
him  by  the  receiver,  and  advising  them  to  settle 
their  claims  in  accordance  with  such  decision, 
is  not  ground  for  an  allowance  of  compensa- 
tion to  the  attorney  from  the  receivership  fund. 

Appeal  from  Superior  Court  Marion  Coun- 
ty; James  M.  Leathers,  Judge. 

Insolvency  proceedings  by  William  B.  My- 
ers against  the  Mutual  Life  Insurance  Com- 
pany and  Union  Trust  Company,  receiver. 
From  a  Judgment  sustaining  a  demurrer  to 
an  intervening  petition  filed  by  Pliny  W.  Bar- 
tholomew, intervener  appeals.    Affirmed. 

P.  W.  Bartholomew  and  Jesse  D.  Hamrlck, 
for  appellant  Ovid  B.  Jameson,  F.  A.  Joss, 
Linn  D.  Hay,  and  Henry  J.  Brandon,  for 
appellee. 

ROBY,  J.  Tbe  trial  court  sustained  the 
receiver's  demurrer  for  want  of  facts  to  an 
Intervening  petition  for  an  allowance  by 
Pliny  W.  Bartholomew,  who  declined  to 
plead  further,  and  appeals  from  the  Judg- 
ment thereupon  rendered  against  him.  The 
facts  upon  which  the  intervener  founds  a 
claim  against  the  estate  for  services  as  an 
attorney  at  law  are,  in  effect  &■  follows: 
One  Huter  Intervened  in  the  receivership 
case,  and  asked  that  a  bond  and  mortgage 
given  by  him  to  the  insolvent  company  be 
found  paid  and  ordered  canceled.  The  con- 
clusions of  law  were  against  him.  He  ap- 
pealed to  the  Supreme  Court  and  secured  the 
reversal  of  a  Judgment  following  the  conclo- 
sions.  Huter  v.  Union  Ins.  Co.,  153  Ind.  204, 
64  N.  E.  755.  Tbe  claim  presented  by  the  In- 
tervener arises  out  of  services  rendered  by 
bim  as  an  attorney  for-  Huter  in  such  litiga- 
tion. The  following  propositions  are  quite 
thoroughly  established:  Expenses  incurred 
In  the  administration  of  the  trust  are  paya- 
ble out  of  the  fund.  Trustees  v.  Greenougb, 
105  U.  S.  527,  26  L.  Ed.  1157.  Expenses  of 
litigation  by  which  the  fund  is  created  or 
preserved  are  also  chargeable  against  It 
Central,  etc.,  Co.  v.  Pettus,  113  U.  a  116,  6 
Sup.  Ct  387,  28  L.  Ed.  915.  Where  the  ob- 
ject of  tbe  litigation  is  to  diminish  or  destroy 
the  fund,  expenses  incurred  in  its  prosecu- 
tion are  not  thus  chargeable.  Trustees  t. 
Greenougb,  supra.    The  effect  of  the  appeal 
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WAS  to  cediKe  the  aBseta.  of  the  Insolvmt 
company,  and  the  services  rendered  were  ren- 
dered for  one  who  by  the  litigation  sought  te 
dliulnlsli  the  trust  fund,  and  was  to  some 
extent  successful  in  so  doing,  and  ought  not, 
therefore,  to  be  made  the  basis  of  a-  clalni 
for  compensation  out  of  such  fund. 

Additional  facts  are  set  lip  in  the  petltloii 
and  relied  upon  to  make  the  case  an  excep- 
tion.   They  are: 

1.  That  the  result  of  the  appeal  was  to  es- 
tablish a  rule  by  which  many  similar  claims 
throughout  the  state  were  expeditiously  set- 
tled without  litigation,  and  its  establishment, 
which  could  not  have  been  had  without  the 
appeal,  was  to  the  advantage  of  the  trust, 
and  Its  cost,  therefore,  a  proper  charge 
against  the  fund.  The  advantage  thus  secur- 
ed was  an  incidental  one.  The  duties  which 
were  performed  by  the  intervener  were  such 
as  were  due  from  him  to  his  client,  whose 
interest  was  adverse  'to  the  trust,  and  there 
Is 'therefore  no  warrant  for  his  payment  put 
of  the  fund.  Ober,  etc.,  Co.  v.  Macon,  etc., 
Co.,  100  Ga.  636,  28  S.  B.  388. 

2.  That  the  appeal  was  taken  at  the  sug- 
gestion of  the  Judge  of  the  court  In  which 
both  the  receivership  and  the  action  against 
Huter  were  pending,  and  in  reliance  upon  a 
statement  by  blm  that  he  would,  in  view  of 
the  desirability  of  procuring  an  early  aad 
authoritative  construction  of  the  iconttact  li^ 
volved  therein,  make  an  order  for  the  pay* 
ment  of  expenses  and  fees  thus  incurred  by 
the  receiver.  The  allowance  of  costs,  ex- 
penses, and  attorney's  fees  incurred  in  litiga- 


tion beneficial  to  a  trust  estate  la  largely  dis- 
cretionary with  the  lower  court,  and  is  upon 
appeal  treated  as  preauiuptively  correct.  Stu- 
art V.  Boulware,  133  U.  S.  78,  10  Sup.  Ct 
24^  33  li.  £d.  568;  Trustees  t.  Greenough, 
Bupra.  It  aM>e&r8  that  during  the  pendency 
of  the  ai^eal  an  allowance  of  $125  was  macto 
for  the  expenses  thereof.  Had  the  tdal 
court  made  a  further  allowance  to  the  inter* 
vener,  the  question  of  its  power  to  so  do 
would  be  directly  Inyolvged,  bi^  having;  re- 
fused to  make,  such  allowance,  this  court 
cannot  reverse  its  action  because  of  previods 
alleged  oral  agreements  between  'its  Judga 
and  the  Intervener. 

8.  That  after  the  determination  of  the  ap* 
pealed  cause  the  intervener  aided  and  assist> 
ed  the  receiver  by  explaining  the  eltect  and 
force  of  the  decision  to  various  persons  who 
were  sent  to  him  by  said  receiver,  and  "ad- 
vised them  to  settle  their  claims  in  accord- 
ance therewith."  The  duty  of  an  attorney  is 
to  his  client,  who^e  corresponding  duty  it  is 
to  reasonably  compensate  him.  Such  duty 
does  not  consist  with  the  payment  of  hl« 
tees  by  the  opposite  party.  There  is  in  this 
case  no  suspicion  of  unprofessional  conduct 
or  misconduct,  and  the  advice  given  to  sudt 
persons  was  evidently  correct,  and  to  their 
Interest;  but  it  would  be  a  dangerous  prece- 
dent to  recognize  the  right  of  an  attorney  to 
charge  one  party  for  advice  .given  to  the  oth- 
er in  pursuance  to  any  kind  of  an  arrange- 
ment to  which  the  person  advised  ia  not  a 
party.- 

Judgment  afflnned: 
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MONAGHAN  r.  CITY  OP  INDIANAPOUS. 
(No.  5,761.)  » 

(Appellate  Court  of  IndiauL     Aug.  1,  1905.) 

MUNICIPAI^  OOBFOSAXIONS— IKVBOVEVBNTS— 
COKTBACrS— COKPKTITIOH  —  PATENTED  Mi.- 
TEKIALS. 

Under  Acta  1905,  p.  281,  e.  129.  {  95,  re- 
quirinc  tbe  board  of  paUic  works  of  the  oity 
of  Indiajiapolia  to  let  contracts  for  street  im- 
provements to  the  "lowest  and  best  bidder" 
after  advertising  for  bids,  the  city  has  no  pow- 
er to  specify  that  a  street  shall  be  paved  witb 
a  patented  pavement,  thongb  the  owner  of  tbe 
patent  agrees  to  famish  such  material  to  anx 
contractor  equipped  to  lay  the  same,  or  who 
will  equip  himself  to  lay  it,  at  a  specified  price 
per  cubic  yard,  and  furnish  an  expert  to  super- 
vise  tbe  preparation  of  such  material. 

(EkI  Note. — For  cases  in  point,  see  vol.  88, 
Coit.  Dig.  Municlt>al  Clorporations,  (  8.j5.] 

Wilejr,  O.  J^  and  Myers,  P.  J.,  dissenting. 

Appeal  fkx>in  Superior  Cotirt,  Marlon  Coun- 
ty ;  James  M.  LeatberS,  Jndge. 

Snlt  by  John  Monagban  against  the  city  of 
Indianapolis.  From  a  decree  dismissing  the 
bill,  complainant  appeals.     Reversed. 

J.  B.  Bell,  for  appellant  Henry  WarroiD, 
tor  appellee. 

OOMSTOGK,  J.  Tbli  was  a  snlt  tor  an 
Injunction,  appellant  seeking  to  enjoin  tbe 
appellees  from  letting  a  contract  for  a  -street 
Improvement  and  from  farther  proceeding 
therewith,  on  the  gronnd  that  a  patent  pave- 
ment was  spedfled,  and  that  this  neceaRarily 
created  a  monopoly  and  made  competition 
tmpoBsible. 

The  complaint  allies  that  the  defendant 
fhe  dty  of  Indianapolis,  was  a  municipal 
corporation  of  the  first  class,  and  that  the 
other  appelleeS'  constituted  the  board  -of  puh(- 
Uc  works  «f  said  city ;  that  the  plalntlflf  was 
a  taxpayer  In  said' dty,  owning  a  certain  lot 
(describing  it)  abutting  on  Northwestern  ave^ 
nae,  a  ptdrlic  street  and  highway  in  said 
dty ;  that  said  real  estate  Is  subject  to  and 
will  be  assessed  for  tbe  Improvement  of 
Northwestern  avenne,  unless  defendants  are 
enjoined  from  making  said  Improvement; 
that  on  May  1,  1905.  tbe  board  of  public 
works  adopted  a  resolution  for  the  improve- 
ment of  Northwestern  avenne,  from  t>  point 
1,216.1  feet  north  of  the  Bontb  property  line 
of  Twenty-First  street  to  the  sonth  Ihie  of 
Thirty-Second  Street  by  grading  and  paving 
with  brick  on  a  concrete  fonndatlon;  that 
notice  of  such  resolution  was  published,  fix- 
ing May  17,  1906,  aa  the  day  for  hearing  per- 
sons Interested ;  that  on  said  day  a  majority 
Of  the  resident  freeholders  filed  their  written 
petition,  asking  that  sajd  resolution  be  mod- 
ified, and  that  said  street  be  paved  and  said 
improvement  made  with  Warren's  patent 
bitnllthle  pavement;  that  on  May  22,  1005, 
■aid  board  modified  said  resolution,  plana, 
and  q>eclflcation8,  -  and  provided  therein  for 
Mm  aold  Warren's  patent  bltullthlc  pavement 
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for  said  improvement;  that  said' resolution, 
as  modified,  was  confirmed  by  said  board  on 
said  day,  and  no  remonstrance  has  been  filed 
by  any  freeholder ;  and  that  said  resolution 
and  modification  and  plans  and  specifica- 
tions, so  far  as  they  refer  to  the  kind  of 
pavement  were  aa  follows.  The  complaint 
then  sets  ont  the  Improvement  resolution. 
The  modification  referred  to  specifies  for 
Warren's  patent  bltullthlc  pavement  Such 
specification  calls  the  attention  of  bidders  to 
the  following:  "The  city  engineer  of  the 
dty  of  Indianapolis  will  furnish  upon  re- 
quest to  any  bidder  the  copy  of  an  agreement 
to  the  sale  by  Warren  Bros.  Company,  stat- 
ing at  what  price  per  square  yard  of  pave- 
ment to  be  laid  said  company  will  furnish  to 
any  responsible  contractor,  who  is  properly 
equipped  or  who  will  properly  equip  himself, 
the  right  to  construct  the  pavement  herein 
specified  under  the  patent  owned  and  con- 
trolled by  the  said  company,  together  with 
all  the  necessary  bitumen  combinations,  and 
an  expert  who  will  give  advice  as  to  the  use 
of  said  materials,  'the  method  of  mixing 
same,  and  full  directions  for  the  building  ot 
the  pavement"  On  the  22d  day  of  May, 
1905,  the  said  engineer  made  and  filed  an  es- 
timate of  the  total  cost  of  said  Improvement 
showing  that  It  v»as  less  than  50  per  cent  of 
tbe  aggregate  value  of  the  property  subject 
to  be  assessed  therefor  as  assessed  for  taxa- 
tion, and  the  said  board  eo  found  and  decid- 
ed, and  found  and  decided  that  the  benefits 
accruing  to  the  property  to  be  assessed,  in- 
dnditig  that  of  this  plaintiff,  Vfoald  exceed 
the  estimated  cost  of  the  proposed  Improve- 
ment ;  that  the  said'  board  duly  advertised 
tor  bids,  tor  such  work  and  Improvement  to 
be  submitted  on  the  19th  day  of  June,  1905, 
and  threatened  to,  and  will  nnless  enjoined, 
let  the  cfflatract  therefor  on  the  l©th  day  of 
June,  1906,  and  have  said  work  done,  to  the 
irreparable  injury  of  this  plaintiff ;  that  said 
proceedings  are  taken  and  had  under  the  act 
Of  March  6,  1905  (Acts  1905,  p.  219,  c.  129), 
entitled  "An  act  concerning  municipal  cor- 
porations," and  all  preliminary  steps  to  the 
letting  of  a  contract  have  been  taken  by  said 
city  and  board  of  public  works;  that  said 
pavement  provided  for  in  said  resolution, 
and  for  which  said  contract  will  be  let,  and 
with  which  said  Improvement  will  be  made, 
nnless  an  Injunction  is  granted,  is  a  patent- 
ed pavement  covered  by  letters  patent  of  the 
United  States;  that  there  is  no  authority 
for  improving  streets  in  said  city  with  a  pat- 
ented pavement  and  there  can  be  no  competi- 
tion in  said  work,  and  an  unlawful  monopoly 
is  created  by  making  such  Improvement  with 
a  patent  pavement;  that  It  was  not  neces- 
sary for  said  board  of  public  works  to  name 
in  its  specifications  a  patent  pavement  or  to 
name  the  said  Warren's  patent  bltullthlc 
pavement  for  the  Improvement  of  the  said 
street  for  tbe  reason  that  there  are  many 
other  first-class  accepted  pavements  that  are 
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as  good  and  durable  aa  said  Warren's,  which 
are  not  corered  by  patents,  and  are  not  con- 
trolled by  any  monopoly,  with  which  said 
street  conld  be  improTed. 

To  this  complaint  appellees  filed  answer, 
alleging  that  the  board  of  public  works 
adopted  the  resolution  and  modified  and  con- 
firmed the  same  to  provide  for  Warren's  pat- 
ent bitulithic  pavement  in  accordance  with 
the  petition  of  the  majority  of  the  property 
holders ;  that  Northwestern  avenne  is  a  pub- 
lic street  in  said  city ;  that  all  necessary  and 
proper  proceedings  were  had  and  taken  by 
the  defendants  for  the  improvement  of  said 
avenue,  and  that  all  proceedings  were  in  all 
respects  regular  and  duly  taken;  that  they 
duly  advertised  for  bids,  and,  unless  re- 
strained, will  proceed  to  let  the  contract  for 
said  street  to  the  lowest  and  best  bidder  on 
June  19,  1905;  that  the  plaintiff  is  a  resi- 
dent taxpayer  and  owns  the  real  estate  de- 
scribed in  the  complaint,  and  that  it  is  sub- 
ject to  be  assessed  for  the  benefits  arising 
from  said  improvement ;  that  the  said  War- 
ren's patent  bitulithic  pavement  is  a  certain 
Und  of  the  accepted  kinds  of  modern  street 
pavements;  that  the  same  has  been  laid  in 
many  cities  and  towns  of  this  and  other 
states  of  the  United  States  and  Canada,  and 
has  the  approval  and  indorsement  of  the 
cities  and  towns  in  which  the  same  has  been 
laid,  and  the  general  approval  of  the  engi- 
neering profession  of  the  country;  •  •  • 
that  the  cost  of  said  pavement  Is  approxi- 
mately the  same  as  the  cost  of  -other  bitu- 
men or  asphalt  pavements,  and  practically 
no  more;  that  said  pavement  is  a  desirable 
form  of  pavement  for  defendant  city  and 
other  cities,  and  defendant  knows  of  no  other 
way  to  get  this  particular  form  of  pavement, 
which  Is  different  in  arrangement  of  ma- 
terials, form,  and  method  of  construction 
from  other  pavements  generally  known  to 
the  engineering  profession,  and  that  it  has  a 
specific  form  of  contract ;  and  defendant  fur- 
ther states  that  a  majority  of  the  resident 
freeholders  of  said  street,  on  the  day  of  bear- 
ing, filed  a  petition  In  writing  with  defend- 
ant board  asking  for  Warren's  patent  pave- 
ment, and  said  petition  was  granted  and 
proper  8i)eciflcations  for  said  bitulithic  pave- 
ment adopted  and  filed,  the  same  being  those 
named  in  plaintiff's  petition ;  that  in  and  aa 
a  part  of  said  specifications  is  the  following 
provision.  The  answer  also  sets  out  the  no- 
tice to  bidders  already  given  in  the  state- 
ment of  the  complaint  and  the  agreement  of 
the  Warren  Bros.  Company  to  furnish  to  any 
contractor,  to  whom  a  contract  is  awarded 
to  pave  street  or  streets  in  the  city  of  Indian- 
apolis with  Warren's  patent  bitulithic  pave- 
ment during  the  year  1905  at  a  certain  price 
the  material  used  in  the  composition  of  said 
pavement,  and  to  allow  the  contractors  to 
use  their  patent  processes  for  laying  said 
pavement,  and  to  furnish  an  expert,  who  will 
advise  In  the  laying  of  the  pavement,  with- 


out extra  charge;  that  by  reason  of  said 
specifications  and  provisions  competition  and 
bidding  on  said  lmprov«nent  is  provided; 
that  the  right  to  use  said  patented  pavement 
can  be  obtained  by  contractors  by  the  terms 
of  said  agreement  with  Warren  Bros.  Com- 
pany, and  that  the  defendants  are  informed 
and  believe,  and  so  aver,  that  competitive 
bids  will  be  submitted  for  said  proposed  Im- 
provement; that  they  not  only  have  the 
right  to  have  streets  of  Indianapolis  im- 
proved with  patent  pavement,  even  though 
there  could  be  no  competition,  but  also  that 
competition  is  provided  for  in  this  Instance; 
and  said  proceedings  and  proposed  improve- 
ments are  in  all  respects  authorized,  regular, 
and  valid. 

A  demurrer  for  want  of  facts  to  this  an- 
swer was  overruled,  and  exception  taken. 
Appellant  declined  to  plead  further,  and 
judgment  was  rendered  upon  such  demurrer 
in  favor  of  appellees  for  the  cost  of  the  ac- 
tion. The  error  assigned  Is  that  the  court 
erred  in  overruling  the  demurrer  of  appel- 
lant to  appellees'  answer. 

Upon  the  part  of  the  appellant  It  Is  con- 
tended that  the  board  of  public  works  Is  giv- 
en power  to  let  contracts  only  by  competitive 
bldang.  Acta  1905,  pp.  281,  282,  c.  129,  { 
9S.  That  the  contract  for  the  improvement 
of  Northwestern  avenue  should  be  let  to  the 
lowest  and  best  bidder  prohibits  the  board 
from  letting  the  contract  for  such  improve- 
ment, when  the  improvement  proposed  is  cov- 
ered by  letters  patent,  for  the  reason  that 
such  an  improvement  is  In  violation  of  the 
requirements  of  competitive  bidding.  Upon 
the  question  here  presented  as  to  the  power 
of  the  board  the  cotirts  are  not  In  harmony. 
The  difference  In  the  view  taken  upon  the 
question  by  eminent  and  learned  courts,  to 
whose  decisions  we  will  hereafter  refer,  may 
be  explained  in  a  measure  by  the  difference 
in  the  particular  statutes  ui>on  which  they 
are  based.  In  some  of  them  the  argument  of 
convenience  seems  to  have  influenced  the  con- 
struction giv«i.  Since  the  adoption  of  the 
Constitution  in  1861  tbae  have  been  11  sepa- 
rate enactments  by  the  General  Assembly  of 
this  state  touching  the  method  of  making 
street  improvements: 

(1)  The  act  of  June  18,  1852  0-  Rev.  St 
1852,  p.  208),  provides:  "When  the  owners 
of  two-thirds  of  the  whole  line,  •  •  • 
and  measuring  only  the  front  line  of  such 
lots  as  belong  to  the  owners  resident  in  such 
city,  shall  petition,  *  *  *  the  mayor  and 
council  shall  cause  the  same  to  be  done  by 
contract  given  to  the  beat  bidder,"  etc.  Sec- 
tion 62,  p.  217. 

(2>  The  act  of  Marph  d,  1867  (Acts  1857,  p. 
42  et  seq.,  c.  33),  contains  In  section  66,  p.  63, 
substantially  the  same  provisions,  with  slight 
changes  in  verbiage,  but  none  In  substance; 
but  to  those  is  added,  in  section  68,  p.  64,  the 
provision  that  the  common  council,  with  the 
concurrence  of  two-thirds  of  the  members 
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thereof,  may  order  or  cause  any  or  all  of  the 
Improvements  mentioned  to  be  made  In  like 
manner,  without  such  petition,  etc. 

(3)  The  act  of  March  11,  1861  (Acts  1861, 
p.  82,  c.  13).  By  this  act  section  66  Is  amend- 
ed (a)  so  as  to  permit  the  council  to  Improve 
less  than  a  square;  (b)  so  as  to  require  the 
property  holder  to  keep  the  sidewalk  in  re- 
pair. 

(4)  The  act  of  December  20,  1865  (Acta 
1869,  p.  3,  c.  1).  By  section  65,  p.  29,  the 
proyisioh  in  regard  to  Improvements  is  as  be- 
fore, but  with  additions  In  other  respects  not 
material  or  germane  to  the  proposition  pend- 
ing here. 

(5)  The  act  of  March  14,  1867  (Acts  1867, 
p.  33,  c.  15;  1  Rev.  St  1876,  p.  267).  By  sec- 
tion 68,  p.  65,  of  the  Acts  of  1867,  and  sec- 
tion 3162  of  the  Revised  Statutes  of'  1881,  the 
provision  is  substantially  the  same  as  before, 
with  the  provision  In  regard  to  improvements 
by  the  council  without  a  petition  in  section 
70,  p.  67,  of  the  Acts  of  1867;  page  304  of  the 
Revision  of  1876,  and  section  3164  of  the  Re- 
vision of  1881. 

(6)  The  act  of  March  8, 1889  (Acts  1889,  p. 
237,  c.  118;  Elliott's  Siq)p.  p.  241,  S  812).  The 
proceeding  in  regard  to  the  improvement  on 
petition  of  property  holders  is  substantially 
the  same  as  before;  the  provision,  however. 
In  regard  to  improvements  other  than  upon 
the  petition  of  two-thirds  of  the  property 
holders,  being  varied  under  section  2  of  the 
act 

(7)  The  act  of  March  6,  1801  (Acts  1891,  p. 
137,  c  97),  being  the  act  commonly  known  as 
the  "Charter  of  the  City  of  Indianapolis." 
By  section  73,  p.  175,  of  this  act  the  authori- 
ty of  the  board  of  public  works  to  order  an 
Improvement  in  the  first  Instance  appears  for 
the  first  time,  and  here  the  provision  Is  that 
the  resolution  should  be  adopted  by  the 
board,  and  shall  be  "final  and  conclusive  on 
all  persons,  unless,  within  10  days  thereafter 
two-thirds  of  the  resident  freeholders  upon 
such  street  remonstrate  against  such  improve- 
ment" In  which  event  the  Improvement  can- 
not be  made  unless  ordered  by  an  ordinance 
passed  by  a  two-thirds  vote  of  the  council, 
and  approved  by  the  mayor,  and  by  section 
61,  p.  170,  it  is  provided:  "And  said  board 
shall,  if  a  satisfactory  bid  be  received,  let 
such  contract  to  the  lowest  and  best  bidder." 
This  Is  the  first  time  In  the  legislation  of  the 
state  where,  as  applied  to  the  bidder,  the 
word  "lowest"  Is  used.  Up  to  this  time  the 
language  was  always  simply  to  "the  best  bid- 
der," and  in  all  the  enactments  on  that  sub- 
ject from  that  time  to  this  the  word  "lowest" 
Is  used  as  an  integral  part  of  the  limitation 
on  the  power  to  contract 

(8)  The  act  of  March  3, 1893  (Acts  1893,  p. 
65,  c.  59).  Of  this  act  section  61  and  sec- 
tion 73  are  left  as  they  were  in  the  act  of 
1891,  supra. 

\9)  The  acts  of  March  4,  1899— (a)  Acts 
1899,  p.  451,  &  208;  (b)  Acts  1899,  p.  399,  a 


174.  (a)  By  Acta  1899,  p.  457.  c.  203,  |  61,- 
sectlon  3832,  Bums'  Ann.  St  1901,  was 
amended  so  as  to  require  all  bidders  to  file 
an  affidavit  of  no  collusion,  (b)  By  Acts  1899, 
p.  400,  c.  174,  Act  March  6,  1891,  was  amend- 
ed so  as  to  permit  the  filing  of  petitions  in 
writing  requesting  a  certain  kind  of  pave- 
ment. In  which  event  power  was  denied  to 
the  board  to  pave  with  any  other  kind,  un- 
less ordered  by  a  two-thirds  vote  of  the  coim- 
cll,  and.  If  several  petitions  were  filed,  the 
board  should  grant  the  petition  containing 
the  largest  number  of  resident  freeholders, 
unless  a  like  ordinance  was  passed  by  the 
council,  and  no  improvement  should  be  or- 
dered to  cost  more  than  25  per  cent  of  the 
value  of  the  property  abutting  on  the  street 

(10)  The  act  of  March  11, 1001  (Acts  1901, 
p.  490,  c.  217).  By  this  act,  section  73  of 
the  act  of  March  6,  1891  (Acts  1891,  p.  175,  c 
97),  as  amended  March  4,  1899,  supra,  was 
amended  considerably  in  verbiage,  but  with 
respect  to  the  particular  matters  here,  not 
In  substance,  other  than  that  .under  the 
amendment  of  1899  one-half  of  the  resident 
freeholders  might  remonstrate,  while  under 
the  amendment  of  1901  the  language  is  "a 
majority  of  the  resident  freeholders,"  etc. 

(11)  The  act  of  March  6,  1905.  This  act 
is  a  compilation  and  consolidation,  as  well 
as  In  the  nature  of  an  amendment  of  all  pre- 
vious legislation,  (a)  Section  95,  p.  281,  be- 
ing in  verbiage  substantially,  and  in  the  par- 
ticular respect  pending  here  In  languagre  ex- 
actly, the  same  as  section  61,  p.  99,  of  the 
act  of  March  6, 1891,  as  amended  by  the  act 
of  March  4,  1809.  (b)  Section  107,  p.  287, 
being  a  substitute  for  section  73,  p.  176,  Of 
the  act  of  March  6,  1891,  as  amended  In  1899 
and  1901,  supra;  the  material  difference  be- 
ing: (1)  That  in  the  act  of  1905  the  contract 
shall  not  be  in  excess  of  10  per  cent  of  the 
assessment  while  under  the  act  of  1901  it 
might  not  exceed  the  assessment.  (2)  In  the 
act  of  1905,  the  cost  of  the  Improvement  is 
limited  to  50  per  cent  of  the  value  as  as- 
sessed for  taxation,  while  In  the  act  of  1901 
it  might  not  exceed  25  per  cent  of  the  value 
as  appraised  In  the  manner  required  by  the 
act  (3)  In  the  act  of  1905  the  petition  for  a 
specific  kind  of  improvement  is  required  to  be 
by  a  majority  of  the  resident  freeholders, 
while  under  the  act  of  1001  the  petition  was 
not  required  to  contain  a  majority  of  the  resi- 
dent freeholders. 

It  thus  appears  that  in  the  outset  the  Im- 
provement was  to  be  ordered  upon  a  petition 
of  two-thirds  of  the  property  holders  resi- 
dent In  the  city,  or  a  two-thirds  vote  of  the 
council  in  the  absence  of  such  petition.  As 
It  now  is  it  may  be  ordered  by  the  board  of 
public  works  in  its  discretion,  but  If  a  ma- 
jority in  number  of  those  resident  upon  the 
street  to  be  improved,  without  any  reference 
whatever  to  the  extent  of  their  holdings,  and 
without  regard  to  the  wishes  or  Interests  of 
those  who  own  property  abutting  on  the 
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street,  wheQier  they  reside  In  the  city  or  not, 
desire  any  particular  kind  of  Improvement, 
such  majority  In  -Kumber  of  property  owners 
resident  on  the  street  may  compel  the  mak- 
ing of  any  "certain  kind  of  the  accepted 
kinds  of  modern  city  pavements,"  unless  re- 
strained by  a  tveo-thli'ds  vote  of  the  covmcll; 
but  through  all  this  legislation  It  Is  provided 
that  no  contract  shall  be  let,  except  (from 
1852  to  1891)  to  the  "best  bidder,"  and  (from 
ISai  to  1905)  to  the  "lowest  and  best  bidder," 
and  this  ylthout  any  reflection  by  the  Legis- 
lature upon  the  Judgment  and,  Integrity  of 
the  parties  to  the  contract,  but  in  recogsol- 
tlon  of  the  fact  that  competition  is  in  Itself 
safe  and  In  the  interests  of  the  property  owo- 
er.  While  the  right  to  determine  whether, 
in  the  &rat  instance,  an  improvement  shall 
be  made,  la  exercised  by  two-thirds  of  the 
property  owners  resident  in  the  city,  or  a 
two-thirds  vote  of  the  common  council  to  the 
board  of  public  works,  and  the  right  to  de- 
termine the  "certain  kind  of  the  accepted 
kinds  of  modem  city  pavement"  has  been 
conferred  upon  the  majority  of  those  who  re- 
side upon  the  street  to  be  Improved,  leaving 
the  minority  of  those  who  reside  upon  the 
street  and  all  those  who  own  property  and 
will  be  compelled  to  pay,  but  who  .do  not  re- 
side upon  the  street,  powerless  in  the  prem- 
ises, except  as  they  may  be  supported  by  a. 
two-thirds  vote  of  the  common  council,  there 
has  never  been  a  retrogression  from  the  safe- 
guard that,  before  any  man's  property  can 
be  afCected  by  a  charge  of  a  street  Improve- 
ment against  it,  competitive. bids  must  be  in- 
vited and  received,  and  the  lowest  and  best 
bidder  selected  to  do  the  work  that  shall 
make  the  charge  against  the  property. 

From  the  course  of  legislation  in  this  state 
upon  this  subject  we  think  it  cannot  be  pre^ 
sumed  that  It  was  the  purpose  to  do  away 
with  the  safeguard  of  competitive  bidding. 
City  of  Bluitton  v.  Miller,  33  Ind.  App.  524, 
70  N.  B.  889,  cites  many  cases  in  support  of 
the  proposition  that  it  is  the  duty  of  the 
courts  to  resolve  doubts  against  the  validity 
of  the  exercise  of  authority  in  the  discharge 
of  municipal  duty  whenever  there  Is  any 
substantial  deviation  at  all,  and  to  sustain 
proceedings  In  cases  where  there  is  not  an 
exact  compliance  with  the  statute  only  If  it 
clearly  and  unmistakably  appears  that  no 
possible  injury  has  resulted  to  Oiq  landowner 
or  could  result  to  him.  The  Warren  Bros. 
Company  are  the  exclusive  owners  and  have 
absolute  control  of  the  patented  pavement 
named  in  the  specifications.  We  are  unable 
to  see  that  there  can  be  the  free  competition 
contemplated  by  the  statute  when  the  par- 
ticular kind  of  pavement  to  be  used  Is  cover- 
ed by  letters  patent  No  one  could  use  the 
patented  article  but  the  patentee  or  his  li- 
censee. From  such  conditions  there  cpuld 
only  arise  a  monopoly.  Monopoly  prevents 
competition  qnd  encourages  favoritism  and 
fraud. 


We  have  referred  to  the  conflict  In  the  de- 
cislo:^  The  case  of  Hobart  v.  City  of  De- 
troit 17  Mich.  246,  97  Am.  Dea  185.  was 
heard  July  8,  and  decided  July  13,  1SC8. 
■The  case  of  Dean  v.  Charlton,  Treasurer,  23 
Wis.  590,  99  Am.  Dec.  205,  w^  flnaliy  de- 
cided .February  term, .  ;i^9.  It  'had  been  de- 
cided before  that,  and  a  petition  for  a  re- 
bearing  was  pending  at  the  time  of  the  deci- 
sion of  Hobart  v.  City  of  Detroit,  supra,  and 
that  case  was  considered  by  the  court  in  con- 
nection with  the  petition  for  a  rehearing. 
The  opinion  in  each  case  was  by  a  divided 
court,  The  case  arose  over  the  same  matter, 
namely,  the  making  of  streets  by  means  of 
the  Nicholson,  a  patented  process.  The  pro- 
ceedings to  improve  a  street  of  Madison, 
Wis.,  were  begun  In  1866 ;  those  ini  Detroit, 
in  1SC7.  In  the  opinion  in  the  Michigan 
case,  delivered  by  Chief  Justlqe  Cooley,  this 
language  Is  used:  "I  am  aware  of  the  con- 
trary decision  which  by  a  divided  court  has 
been  made  In  the  case  of  Dean  v.  Charlton ; 
but,  with  great  respect  for  the  reasons  as- 
signed by  that  court,  I  am  still  brought  to 
the  conclusion  that  the  decree  of  the  circuit 
court  was  correct,  and  il  must  be  affirmed." 
The  opinion  does  not  discuss  the  Wisconsin 
case.  After  the  decision  of  the  Michigan 
case  a  petition  for  a  rehearing  was  filed  in 
the  Wisconsin  case,  and  was  overruled,  at 
the  February  terni,  1869;  the  opinion  over- 
ruling the  petition  for  a  rehearing  making 
no  reference  to  the  Michigan  case.  In  the 
Wisconsin  case,  Paine^  J.,  speaking  of  the 
claim  that  the  use  of  the  patent  precluded 
all  competition,  require  under  the  language 
that  it  should  be  let  to  the  lowest  bidder, 
i;ises  the  following  language  at  page  602  of 
2$,  Wis.  (99  Am.  Dec.  205) :  "This  objection 
is  based  won  the  provision  of  the  charter  re- 
quiring all  work  to  be  let  by  conti'uct  to  the 
lowest  bidder,  and  the  fact  that  the  right  to 
lay  Nicholson  pavement  Is  a  patented  right, 
and  was  owned  for  the  state  of  Wisconsin 
by  one  firm  in  the  city  of  Milwaukee.  It  Is 
said  that  the  charter,  authorized  a  contract 
only  for  such  work  as  is  open  to  competition, 
and  that  this  work  was  not  open  to  competi- 
tion, because  nobody  had  any  legal  right  to 
do  it  except  the  one  firm  that  owned  the 
patent  Upon  these  facts  alone  the  objection 
seems  to  me  unanswerable.'  And  nothing 
seems  to  be  necessary,  beyond  the  simple 
statement  of  the  requirements  of  the  char- 
ter, as  to  the  mode  of  letting  work  and  the 
fact  that  this  right  was  a  monopoly,  to  show 
that  the  charter  is  Inapplicable  to  it,  and 
that  a  contr(ict  for  this  yrork  would  be  in  vio- 
lation of  the  necessary  .implication  from  Its 
provisions" — ^referring  to  the  case  of  Har- 
lem V.  Mayor.  33  N.  Y.  309,  and  expressing 
the  opinion  that  proof  merely  of  willingness 
of,  the  owners  to  pell  the  right  at  a  fixed, 
price  does  not  preserve  competition. 

In  Flshbvu-n  v.  City  of  Chicago,  17i  111.  339, 
49  N.  E.  532,  39  U  tt.  A.  432,  63  Am.  St  Bep. 
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236,  an  ordnance  making  the  us6  of  a  <!er- 
tain  article  within  the  control  of  a  islngle 
person  or  corporation  Indispensable  in  the 
constmctlon  of  the  improvement,  to  be  let  to 
the  lowest  reaponsible  bidder,  Is  Toid  as  cre- 
ating a- monopoly' In  favor  of  such  person  or 
corporation,  and  preventing  competition  by 
limiting  the  bidders  to  those  persons  able  to 
make  the  most  advantageous  terms  with  the 
favored  person'  or  corporation.  The  statute, 
by  anOiorlty  of  which  the  city  coundl  enact- 
ed the  ordlnante  onder  consideration  in  said 
case,  provides  that  "all  contracts "  for  the 
making  of  any  public  improvement  to  be  paid 
for  in  whole  or  in  part  by  special  assessment 
and  any  work  or  other  public  improvement 
wtkm  the  expense  thereof  shall  exceed  $500 
shall  be  let  to  ijbe  lowest  responsible  bidder 
in  the  manner  to  be  ix«8a:ibed  by  ordinance, 
snch  contract  to  be  approved  by  the  mayor  or 
president  of  the  board  of  trustees,"  etc.  The 
court  said:  "The  ordinance  In  question  pro- 
vided the  contract  to  perform  the  woiK 
should  be  awarded  to  the  lowest  responsible 
bidder.  If  tbe  reqnireolent  that  the  asphal- 
tum  to  be  used  in  the' improvement  should  be 
obtained  from  Pitch  Lake,  in  the  island  of 
Trtnldad,  tended  to  restrict  competition 
among  tbose  who  might  desite  to  become  bid- 
ders for  the  performance: of  the  work  of  Im- 
proving the  street,  or  tend  to  create  a  monpi)- 
oly  In  favor  of  any  one  having  for  sale  the 
Bsphaltnm  necessary  to  be  nsed  In  the  woik 
of  paving  the  said  street,  it  would  fall  under 
tbe  ban  of  this  general  rule  of  the  law,'  and 
should  be  declared  inoperative  and  void.  It 
does  not  appear  from  the  face  of  the  ordi- 
nance ttiat  tbe  effect  la  necessarily  to  so  pre- 
vent competition  or  create  a  monopoly;  but 
tbe  proffered  proof,  wblch  tbe  court  exclud- 
ed, unmistakably  disclosed  that  the  asplMtl- 
tnm  required  by  tbe  ordinance  tb  be  used  in 
making  the  street  was  a  product  which  cotild 
only  be  obtained  by  purchase  from  a  single 
corporation.  The  direct  effect  of  the  require- 
ment, therefore,  was  to  create,  a  monopoly  in 
favor  of  that  corporation  and  to  restrict 
competition  In  bidding  accordingly.  The 
principle  under  which  the  rejected  evidence 
under  consideration  must  be,  as  It  is  field  by 
us  to  be;  competent,  came  before  thla  court 
for  discussion  In  the  cases  of  City  of  Chi- 
cago V.  Rumpff  and  City  of  Chicago  v.  Turn- 
er, which  cases  were  consolidated  and  decid- 
ed together,  and  are  reported  In  45  111.  90,  92 
Am.  De&  196.  Tbe  conclusion  of  tbe  court 
was  that  tbe  ordinance  then  under  consider- 
ation tended  necesterlly  to  create  a  monop- 
oly, and  was  therefore  void ;  and  the  doc- 
trine of  the  case  Is  approved  in  People  v. 
Gas  Trust  Co.,  180  111.  268,  22  N.  B.  798,  8  li. 
R.  A.  497,  17  Am.  St  Rep.  319-;  and  Foss  v. 
Onmming&  14»  111.  853,  36  N.  E.  558. 

In  Smith  V.  I^acuse,  etc.,  Co.  [N.  Y.]  55 
N.  E.  1077,  the  city  advertl.-iiod  for  bids  for 
paving  a  street  wMh  vitrlQed  paving  brick 
manufactured  by   tbe   New   York   Brick  &  j 


Paving  Company,  and  In  pursuance  thereof 
the  city  received  bids  .and  awarded  tbe  con- 
tract ;  other  companies  manufacturing  Vitri- 
fied brick  as  good  as  that  of  the  New  York 
Company.  The  proceedings  were  void,  lo 
violation'  of  tbe  Syracuse  charter,  requiring 
contracts  to  be  let  to  the  lowest  bidder,  since 
restricting  the  material  to  be  used  to  that 
manufactured  by  the  New  York  Company 
prevented  free  competition  in  bidding  for  tbe 
furnishing  of  paving  material.  Tbe  court 
said:'  "The  reasoning  is  this:  tliat  while 
competition  was  to  a  certain  extent  allowed 
in  this  case,  namely,  .as  to  tbe  work  required 
in  paving  the  street.  It  was  not  allowed  to 
the  extent  required  by  the  statute,  which 
contemplates  a  full  and  free  competition  in 
A.\Y  things.  Inasmuch  as  competition  In  the 
price  oC'  paving  brick  was  sought  to  be  pre- 
vented. This  proceeding  contemplated  that 
this,  should  be  accomplished  by  requiring 
that  the  street  be  paved  with  'vitrified  pav- 
ing brick  manufactured  by  the  New  Yevb 
Brick  &  Paving  Company,  of  Syracuse,  N. 
Y.' ;  thus  necessarily  allowing  that  corpora- 
tion to  practically  fix  its  own  price  for  brick 
to  be  nsed  in  tiie  work,  and  tlils,  too,  in  the 
presence  of  a  well-known  fact  that  there 
were  many  corporations  in  the  country  en- 
gaged in  the  manufacture  of  vltrifled  paving 
brick  as  suitable  for  the  work  as  was  that  of 
the  New  York  Brick  &  Paving  Company."  ■  • 
In  tbe  fourth  edition  of  Dillon  on  Munici- 
pal Corporations,  at  section  467,  it  is  said: 
"The  Supreme  Court  of  Michigan  has  af- 
firmed,'while  tbe  Supreme  Court  of  Wiscon- 
sin and  otber  states  havo  denied,  the  propo- 
sition thalt  where  a  city  charter  provides  that 
no  contract  shall  be  made  by  the  city,  except 
with  tbe  lowest  bidder  after  advertisement 
of  proposals,  it  does  not  prohibit  corporations 
from  contracting  to  lay  Nicholson  pavements, 
though  the  right  to  pave  with  it  is  patented 
and  owned  by  a  single  firm.  The  question 
is  close,  but  there  seems  so  far  to  be  a  ten- 
dency In  the  courts  to  adopt  tbe  Wisconsin 
view"— citing  in  a  footnote  a  number  of  de- 
cisions In  support  of  each  side  of  the  ques- 
tion. State  V.  Eliiiabetb,  85  N.  J.  Law,  851, 
also  holds  that  a  contract  for  public  improve- 
ments, where  the  use  of  a  patented  process 
or  material  is  contemplated,  made  without 
the  consent  of  the  owners  of  one-half  of  tbe 
property  along  the  line  of  the  intentled  im- 
provement, is  void;  the  court,  at  page  854, 
saying  with  reference  to  tbe  requirement  of 
the  statute  that  the  contract  should  be  given 
to  the  lowest  bidder:  "This  section  of  tbe 
statute  contemplates  the  public  advantage  of 
an  open,  free  competition  in  doing  work  and 
furnishing  materials  for  all  public  improve- 
ments, wblcb  is  inconsistent  with  the  exclu- 
sive right  to  sell  a  patented  article  previous- 
ly accepted  and  alone  acceptable."  Tbe  fol- 
lowiDg>  cases,  'with  others  that  might  be  cited, 
are  in  line  with  Dean  v.  Cbnrlton,  supra: 
Flneran  v.  Central,  eta,  Ca  (Ky.)  76  S.  W. 
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415;  Burgees  v.  Jefferson,  21  La.  Ann.  143; 
Nicolson  Paring  Co  t.  Painter,  85  Cal.  699; 
Smith  T.  Syracuse  Co.  (N.  Y.)  65  N.  E.  1077 ; 
Fairbanks  Co.  v.  City  of  North  Bend  (Neb.) 
84N.W.  537.  In  addition  to  Hobart  v.  City  of 
Detroit,  supra,  the  following  and  many  other 
cases  support  the  proposition,  either  directly 
or  tnferentlally,  that  the  city  authorities  had 
the  right  to  select  a  patented  material  or 
pavement,  and  this  without  violating  the 
rule  of  law  requiring  competitive  bidding: 
Holmes  v.  Common  Council  (Mich.)  79  N.  W. 
200,  45  L.  R.  A.  121,  77  Am.  St.  Rep.  587 ; 
Rhodes  T.  Board  (Oolo.  App.)  49  Pac.  430; 
Mayor  v.  Bonnel  (N.  J.  Err.  &  App.)  31  AtL 
408;  State  v.  Mayor  (N.  J.  Sup.)  49  AU.  587; 
Swlfe  V.  St  Louis  (Mo.  Sup.)  79  S.  W.  172; 
City  of  Baltimore  v.  Raymo  (Md.)  13  AtL 
883;  Sllsby  y.  Allentown  (Pa.)  26  Atl.  646; 
Field  ▼.  Barber  (C.  0.)  117  Fed.  925;  In  re 
Dugro,  50  N.  Y.  613;  Balrd  v.  Mayor,  96  N. 
7.  567.  Bat  in  our  opinion  the  status  of  the 
question,  so  far  as  it  appears  from  the  ded- 
sions,  is  correctly  stated  In  Dillon,  supra. 

It  Is  argued  by  appellees  that  In  the  case 
at  bar,  as  any  contractor  can  get  the  patent- 
ed article  or  material,  the  law  is  satisfied, 
even  though  It  should  be  held  that  a  pave- 
ment could  not  be  used  if  there  could  be  no 
possible  competition.  While  under  the  con- 
ditions set  out  In  the  answer  there  could  be 
competition  as  to  part  of  the  work,  there 
could  be  no  competition  as  to  that  part  cov- 
ered by  letters  patent,  because  as  to  that  the 
price  Is  fixed,  unless  the  patentee  becomes  a 
bidder.  In  that  event  he  might,  by  a  secret 
arrangement,  favor  a  particular  bidder.  In 
which  case  the  competition  would  be  only 
nominal  and  to  the  prejudice  of  the  property 
owner.  Whether  a  city  in  the  discharge  of 
Its  municipal  duties  may  acquire  properly 
covered  by  letters  patent  is  not  presented  in 
the  case  at  bar.  "The  primary  and  general 
rule  of  statutory  construction  is  that  the  in- 
tent of  the  lawmaker  is  to  be  found  In  the 
language  that  he  has  used."  U.  S.  v.  Qolden- 
berg,  168  U.  S.  95,  18  Sup.  Ct  3,  42  L.  Ed. 
394.  "It  is  the  intent  of  the  law  that  is  to 
be  ascertained,  and  the  courts  do  not  substi- 
tute their  view  of  what  Is  Just  or  expedient" 
Lewis'  Sutherland,  Statutory  Construction 
(2d  Ed.)  vol.  2,  §  364.  If  the  pavement  in 
question  is  superior  in  qualify  and,  as  aver- 
red, is  desired  by  a  majority  of  the  property 
holdoTB,  such  facts  might  appeal  to  the  Leg- 
islature, but  cannot  justify  the  courts  in  dis- 
regarding the  statute. 

The  judgment  is  reversed,  with  instruc- 
tions to  sustain  appellant's  demurrer  to  ap- 
pellees' answer. 

ROBY,  J.  Appellant,  the  owner  of  real  es- 
tate abutting  on  Northwestern  avenue,  Insti- 
tuted this  proceeding  to  enjoin  appellees  from 
letting  a  contract  for  paving  said  street  pur- 
suant to  the  resolution  hereinafter  summar- 
ized.   It  is  averred  in  the  complaint  that  on 


May  1,  1905,  the  board  of  public  works  of 
the  city  of  Indianapolis  adopted  a  resolutlob 
for  the  Improvement  of  said  street  by  grad- 
ing and  paving  the-  same  with  brick,  notice 
thereof  being  published,  and  that  on  the  day 
set  for  hearing,  a  majority  of  the  resident 
freeholders  on  said  street  filed  their  written 
petition  that  said  resolution  be  modified  and 
said  street  paved  with  Warren's  patent  bltu- 
lithlc  pavement;  that  said  resolution  was 
modified  according  to  the  prayer  of  said  pe- 
tition, and  confirmed  by  said  board,  there  be- 
ing no  remonstrance  against  it  The  original 
resolution,  the  modification  thereof,  and  de- 
tailed specifications  for  the  construction  of 
said  pavement  are  set  out.  It  is  also  aver- 
red that  said  board  has  advertised  for  bids 
for  the  construction  of  said  pavement  and 
will  let  the  contract  therefor,  unless  enjoin- 
ed, all  to  the  irreparable  injury  of  the  appel- 
lant It  is  further  averred  that  said  proceed- 
ing was  had  under  the  act  of  March  6,  1906; 
that  all  preliminary  steps  have  been  duly 
taken;  that  said  pavement  Is  a  patented 
pavement  covered  by  letters  patent  Issued 
by  the  United  States,  and  that  there  can  be 
no  competition  in  bidding  for  the  construc- 
tion of  the  same,  and  that  an  unlawful  mo- 
nopoly is  created  by  the  spedflcation  of  such 
patented  pavement;  that  there  was  no  neces- 
sity for  its  selection,  for  the  reason  that  there 
are  many  modem  first-class  pavements, 
which  are  not  patented  or  monopolized;  that 
the  cost  of  the  improvement  will  be  enhanced 
by  its  use,  and  appellant's  property  assessed 
for  more  than  it  will  be  if  competition  Is  had. 
To  this  complaint  the  appellees  answered, 
averring  that  the  resolution  was  modified  In 
accordance  with  the  petition  of  a  majority  of 
the  resident  freeholders  on  said  street;  that 
the  cost  of  the  proposei  pavement  Is  sub- 
stantially the  same  as  that  of  other  bitumin- 
ous or  asphalt  pavements;  that  a  statement 
that  the  city  engineer  will  furnish  to  any 
bidder,  upon  request,  a  copy  of  an  agreement 
executed  by  the  patentees  of  said  pavement 
stating  at  what  price  per  square  yard  they 
will  furnish  to  any  responsible  contractor, 
who  Is  properly  equipped  or  who  will  proper- 
ly equip  himself  to  do  the  necessary  bitumen 
compositions,  together  with  an  expert  who 
will  give  proper  advice  as  to  the  use  of  said 
materials,  the  method  of  mixing  the  same, 
and  full  directions  for  the  building  of  the 
pavement  Is  contained  in  the  specifications. 
The  agreement  referred  to  Is  made  part  of 
the  answer,  and  will  be  again  recurred  to. 
Wherefore,  It  Is  asserted,  the  city  not  only 
has  the  right  to  Improve  its  streets  with  a 
patented  pavement  but  has  in  this  instance 
provided  for  competition.  To  this  answer  a 
demurrer  was  overruled,  and  the  plaintiff  re- 
fused to  plead  further,  whereupon  judgment 
was  rendered  against  him,  from  which  he  ap- 
peals. 

The  cause  has  been  advanced,  and  Is  now 
decided  upon  the  representation   that  the 
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questions  Involved  are  of  Immediate  public 
Interest  to  various  municipalities  and  per- 
sons In  the  state.  The  statute  under  which 
the  Improvement  Is  proposed  to  be  construct- 
ed provides  that  the  contract  therefor  shall 
be  let  to  the  "lowest  and  best  bidder."  The 
provision  was  Intended  to  be,  and  Is,  an  es- 
sential one,  as  the  penal  character  of  ac- 
companying restrictions,  reinforcing  it,  suf- 
ficiently show.  The  section  Is  in  part  as  fol- 
lows: "Such  board  shall  require  each  bidder 
to  file  with  such  board  an  affidavit  that  such 
bidder  has  not  directly  or  Indirectly  entered 
Into  any  combination,  collusion,  undertaking 
or  agreement  with  any  other  bidder,  to  main- 
tain the  price  of  any  work  or  contract,  or  to 
prevent  any  other  bidder  from  bidding,  or 
to  Induce  any  bidder  to  refrain  from  bidding, 
on  any  contract  or  work,  and  that  such  bid 
is  made  without  regard  or  reference  to  any 
other  bid,  and  without  any  agreement,  on- 
derstandlng  or  combination,  either  directly  or 
indirectly,  with  any  other  person  with  refer- 
ence to  such  bidding  In  any  way  or  manner 
whatevOT.  And  if  after  any  contract  has 
been  let  by  said  board  It  shall  be  made  to 
appear  that  the  successfnl  bidder  has  been 
guilty  of  any  collusion,  combination,  under- 
standing, or  agreement,  as  defln^  In  such 
affidavit,  such  bidder  shall  forfeit  such  con- 
tract and  such  work  shall  be  re-let  by  such 
board.  *  •  •  Such  board  shall,  if  a  satis- 
factory bid  be  received,  let  such  contract  to 
the  lowest  and  best  bidder.  The  board  may 
by  order  Impose  further  condltlcms  upon  bid- 
ders with  regard  to  bond  and  surety,  guaran- 
teeing the  good  faith  and  responsibility  of 
such  bidders,  or  insuring  the  faithful  com- 
pletion of  such  work,  according  to  contract, 
w  for  keeping  the  same  In  repair  for  any 
length  of  time,  or  for  any  other  purpose." 
Acts  1906,  p.  281,  C.  129,  {  95.  The  efTect  of 
the  proposed  contract  will  be  to  fasten  a  lien 
apon  private  property,  to  satisfy  which  the 
property  may  be  sold.  In  such  cases  "the 
mode  constitutes  the  measure  of  the  power." 
The  mxmlcipality  has  power  In  such  behalf 
only  as  the  statute  grants  it,  and  In  exercis- 
ing such  power  must  strictly  comply  with  the 
statute,  or  its  acts  will  be  void.  City  of 
Blnffton  T.  Miller,  33  Ind.  App.  521,  70  N.  E. 
989.  The  provision  for  competitive  bidding 
Is  for  the  benefit  of  the  lot  owner,  and  the 
dty  has  no  power  to  waive  or  ignore  it. 
Fincran  v.  Bltullthlc  Co.  (Ky.)  76  8.  W.  415. 
The  object  of  the  requirement  can  omy  be 
effectuated  by  actual  competition,  or  at  least 
by  the  possibility  thereof.  A  device  by 
which  such  bidding  is  prevented  is  therefore 
Inimical  to  the  law.  It  is  said  that  the  cost 
of  the  proposed  pavement  is  substantially  the 
same  as  that  of  other  similar  ones,  and  that 
the  board  has  reserved  the  right  to  reject 
any  or  all  bids;  but  the  concession  that  no 
imposition  will  be  practiced  In  a  particular 
Instance  does  not  allow  of  an  exception  In 
applying  the  law.    No  amount  of  causistry 


can  obscure  the  palpable  fact  that  competi- 
tive bidding  for  an  article  which  Is  controlled 
by  one  person  is  a  farce.  "No  one  can  com- 
pete on  equal  terms  with  a  man  who  con- 
trols the  sale  of  the  thing  needed."  State  v. 
City  of  Elizabeth,  35  N.  J.  Law,  354.  There 
are  matters  of  common  observation  which 
are  so  patent  that  courts  cannot  add  or  de- 
tract from  the  force  of  their  simplest  state- 
ment The  self-evident  proposition  above 
stated  has  been  applied  to  facts  calling  for 
such  application,  in  the  following  cited  cases: 
NIcolson  V.  Painter,  35  Gal.  609;  State  v. 
City  of  Elizabeth,  supra;  FIshbum  v.  Chica- 
go. 171  111.  338,  49  N.  B  632,  39  L.  B.  A.  482, 
63  Am.  St  Rep.  236;  Smith  v.  Syracuse  Co., 
161  N.  Y.  484,  55  N.  B.  1077;  Burgess  v.  City 
of  Jefferson,  21  La.  Ann.  143;  Fineran  ▼. 
Bltullthlc  Co.,  supra;  Dean  v.  Charlton,  23 
Wis.  590,  99  Am.  Dec.  205;  Barber  Co.  v. 
Wilcox  (Sup.)  86  N.  Y.  Snpp.  69. 

A  number  of  cases  are  cited  In  which  re- 
sults similar  to  that  for  which  appellees  con- 
tend were  announced.  The  facts  considered 
vary,  and  the  processes  followed  are  instruct- 
ive. The  case  entitled  to  most  consideration 
among  them  is,  no  donbt,  that  of  Hobart  T. 
City  of  Detroit  17  Iflcb.  245,  97  Am.  Dec. 
185,  In  which  Judge  Cooley  gave  the  weight 
of  his  name  to  the  prevailing  opinion;  a  vig- 
orous dissenting  opinion  being,  however, 
handed  down  by  Judge  Campbell.  An  In- 
junction was  here  sought  against  the  collec- 
tion of  an  assessment  after  the  improvement 
had  been  constructed,  and  an  element  of  es- 
toppel may  have,  unconsciously  influenced  the 
result  The  Michigan  statute  considered  bore 
little  analogy  to  section  96  of  the  act  of 
March  6,  1906.  It  required  that  there  should 
be  competitive  bidding  for  all  supplies  pur- 
chased by  the  city  when  they  exceeded  $200 
in  value,  and  was  general  in  terms.  The  dis- 
tinction between  the  power  of  a  city  to  pur- 
chase patented  articles  for  its  own  use  and 
Its  power  to  charge  the  real  estate  of  abut- 
ting owners  for  the  cost  of  street  Improve- 
ments was  not  considered.  Had  it  been.  It 
Is  fair  to  presume  that  the  result  would  have 
been  different  since  the  entire  course  of  rea- 
soning Is  applicable  only  to  the  former  class 
of  facts.  The  argument  of  Inconvenience,  as 
used  In  connection  with  the  purchase  of  ar- 
ticles l^  a  city  for  Its  own  use,  has  no  appli- 
cation when  the  sole  question  is  whether  a 
specific  statute,  under,  which  street  Improve- 
ments are  authorized,  has  been  complied 
with.  "The  further  statement  that  the  fact 
that  an  article  is  patented  does  not  prevent 
others  than  the  patentee  from  bidding  upon 
it  would,  If  given  any  effect  result  In  wholly 
obscuring  the  difference  between  a  substan- 
tial and  a  formal  compliance  with  the  law. 
Fineran  v.  Bltullthlc  Co.,  supra.  The  bidder 
who  takes  chances  of  defeating  an  action  for 
infringement,  or  of  buying  the  right  to  use 
a  patented  article  from  his  unsuccessful  com- 
petitors in  bidding,  must  Include  In  his  bid 
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a  sufficient  amount  to  meet  the  excesBlve. ex- 
pense thereby  caused,  which  is  not  a  proper 
item  of  charge  against  any  lot  owner. 

The  difference  betwem  contracts  made  by 
a  city  for  the  purchase  of  patented  nrtlcies 
for  its  own  use  and  the  use  of  such  af  tides  un- 
der a  statute  requiring  competition  as  one  step 
in  charing  an  abutting  landowner  with  the 
cost  of  a  street  improvement  is  well  de&ned 
and  frequently  expressed  In  Kllvington  t. 
City  of  Superior,  83  Wis.  222.  53  N.  W.  487, 
18  li.  R.  A.  4i5.  Dean  v.  Charltttn,  Bupra, 
was  distinguished  iflpon  this  ground.  The 
question  then  before  the  court  involved  the 
power  of  the  city  to  construct  a  cremating 
furnace  to  consume  garbage.  Reference  was 
made  to  the  provision  in  the  Wisconsin  stat- 
ute permitting  the  lot  owner  to  construct 
the  improvement  in  front  of  bis  own  prop- 
erty; but  whether  he  may  coosttuet..or  can 
only  pay  for  the  construction,  docs  not  affect 
his  right  to  demand  a  strict  compliance  with 
the  statute..  In  Balrd  v.  Mayor,  96  N.  Y. 
576,  the  question  was  as  to  the  pm'chnse  by  a 
city  of  articles  for  its  own  us©  (water  me- 
ters). In  Silsby  v.  City  of  AUeutown  (Pa.) 
26  Atl.  646,  it  was  as  to  the  purchase  of  a 
Bre. engine.  In  Burgesa  v.  City  of  Jefferson, 
supra,  the  distinction  was  noted.  Those  de- 
cisions, in  which  the  facts  are  thus  differen- 
tiated from  those  under  examination,  are  not 
in  point.  The  Michigan  case  proceeding  up- 
on the  same  theory  is  not  in  point,  although 
the  facts  before  the  court  Justified  the  appli- 
cation of  a  different  doctrine.  In  Rhodes  t. 
Board  of  Public  Worlts  ((3olo.  App.)  49  Pac 
430,  the  contention  was  that  tlie  spociflca- 
tions  for  a  street  improvement  called  for  the 
use  of  an  article  (Xrlnldad  Late  asphaltum) 
which  was  monopolized,  and  for  which  there 
could  tlierefore  be  no  competitlye  bidding. 
The  court  states  in  the  opinion  that  there  is 
no  evidence  of  such  monopoly^-notblng  but 
counsel's  word  for  it  In  Mayor  v.  Bonnell 
(N.  J.  Err.  &  App.)  81  AtL  40S,  it  is  also 
stated  that  lue  evidence  does  not  show  that 
the  article  specified  was  monopolized.  State 
V.  Mayor  (N.  J.  Sup.)  49  Atl.  586,  follows 
Mayor  v.  Bonnell,  siipra.  In  Field  r.  Bar- 
ber (C.  C.)  117  Fed.  925,  929,  It  is  said  that 
the  evidence  fails  to  show  any  monopoly. 
When  it  was  determined  in  these  cases  that 
^  there  was  no  monopoly,  nothing  further  was 
presented.  Lawsuits  are  decided  upon  the 
facts  out  of  which  they  arise.  The  authori- 
ty of  a  judicial  decision  does  not  extend  be- 
yond those  facts  and  the  principles  of  law 
which  are  applied  to  them.  Discussion  of 
the  effect  that  the  existence  of  a  monopoly 
might  have,  if  it  were  established,  after  an 
announcement  that  it  was  not  established, 
are  outside  the  case,  and  are  not  authorita- 
tive. There  are  frequent  examples  of  such 
judicial  garrulity  found  In  the  books,  usually 
demonstrating  the  lack  of  preparation  by  the 
author  to  discuss  the'  snbject  In  Tarnold  y. 
City,  16  Kan.  126,  the  writer  of  tlie  opinion 


refers  to  a  conflict  between'  the  courts  of 
Michigan  and  Wisconsin,  and  adds  that  be  ia 
Inclined  to  favor  the  Michigan,  rather  than 
tile  Wisconsin,  view.  This  is  followed  by  a 
decision  expressly  placed  upon  the  fact  that 
the  Kansas  statute  did  not  contain  any  pro- 
vision tliat  the  contract  sliould  be  let  to  the 
lowest  bidder.  This. was  also  the  ground  of 
the  decision  in  Baltimore  t.  Raymo  (Md.)  13 
Atl.  383. 

Section  95,  supra,  must  be  considered  in 
connection  with  other  provisions  of  the  act 
In  section  107  It  is  provided:  "That  if  at 
any  time  between  the  date  of  the  adoption 
of  the  resolution  and  the  day  appointed  for 
modifying,  confirming,  or  resciilding  said  res- 
olution, there  shall  have  been  filed  in  the  of- 
fice of  said  board  of  public  works  a  petition 
or  petitions  in  writing,  of  a  majority  In  num- 
ber of  resident  freeholders  upon  said  street 
or  alley  sought  to  be  improved^  requesting 
that  said  street  or  alley  be  paved  with  any 
certain  kind  of  the  accepted  kinds  of  modern 
city  pavement,  then  the  board  of  .public 
works  shall  not  have  the  power  or  authority 
to  pave  said  street  or  alley  or  any  part  there- 
of with  another  kind  of  material  unless  the 
same  is  specifically  ordered  by  an  ordinance 
passed  by  a  two-thirds  vote  of  the  council  of 
said  city.  If  such  original  resolntion  be  oon- 
flrnied  or  modified,  it  sliall  be  final  and  con- 
clusive, on  all  persoifi  unless  within  10  days 
thereafter,  a  majority  of  the  resident  free- 
holders upon  such  street  or  alley,  or  proposed 
improvement,  remonstrate  against  such  Im- 
provement. In  case  of  such  remonstrance 
the  improvement  shall  not  be  made  unless 
specifically  ordered  by  an  ordinance,  witliin 
60  days  thereafter,  passed  by  a  two-thirds 
vote  of  the  council  and  approved  by  the 
mayor."  Acts  1905,  p.  287,  c.  129.  The  pro- 
vision for  competitive  bidding  inures  to  the 
benefit  of  all  persons  liable  to  assessment, 
whether  resident  upon  the  street  to  be  im- 
proved or  not.  The  appellant  has  not  aver- 
red his  nonresidence,  but '  in  construing  the 
statute  we  take  cognizance  of  the  fact  that 
all  abutting  owners  do  not  reside  upon  the 
property  so  owned  by  them.  If  the  act 
should  be  so  construed  as  that  the  right  of 
nonresident  landowners  to  the  benefit  of  the 
provision  for  competitive  bidding  may  be 
waived  or  lost  through  the  action  of  the  resi- 
dents upon  the  street  to  be  Improved,  the 
validity  of  such  provision  would  be  a  subject 
for  ezamlnatloo,  but  the  subBtitution  antbcNr- 
iaed  Is  only  of  the'"accepted  kinds  of  modem 
city  pavement,"  a  term  which  has  reference  to 
such  pavements  as  may  be  fixed  upon  in  the 
first  instance.  Having  no  power  to  select  an 
article  in  the  first  instance  for  the  furnishing 
of  which  there  is  no  room  for  competition, 
the  board  does  not  acquire  such  power  from 
the  act  of  resident  freeholders  in  petitioning 
for  a  modification.  ' 

It  remains  to  consider  the  effect  of  the 
proposition  made  by  the  patentees  relative  to 
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the  use  of  the  patented  article  by  any  con^ 
tractor  who  Is  equipped  or  shall  equip  him- 
self with  the  necessary  appliances  for  laying 
the  patented  pavement.  In  Hastings  v, 
Colnmbus,  42  Ohio  St  685,  suit  was  brought 
by  the  contractors  to  recoyer  the  amount  of 
the  assessment  for  laying  a  patent  asphalt 
pavement  The  court  said,  in  answer  to  the 
objection  that  the  improvement  required  a 
species  of  pavement  that  was  patented  and 
for  the  making  of  which  there  could  there- 
fore be  no  competition:  "But  in  each  case, 
before  there  was  any  letting,  the  city  had  ac- 
quired the  right  to  secure  at  a  reasonable 
cost  the  right  of  such  patent,  with  regard  to 
tills  improvement  for  any  successful  .bidder 
for  the  work,  and  the  bidders  were  placed  in 
tills  respect  by  the  city  on  substantially  even 
terms.  We  think  the  objection  untenable." 
The  character  of  the  agreement  made  by  the 
dty  is  not  clearly  stated.  We  fully  agree 
with  the  Ohio  court  ttiat  the  objection  would 
be  untenable  if  the  bidders  were  placed  upon 
even  terms,  and  given ,  opportunity  to  pur-, 
chase  materials  at  actual  value,  and  this, 
whether  the  city,  independent  of  the  im- 
provement and  contract,  purchased  the  right 
to  use  the  process  or  the  same  was  relin- 
quished voluntarily  by  the  patentee.  If  the 
patentee  had  filed  with  the  board  of  public 
works  a  license  for  the  construction  of  the 
pavement  upon  Northwestern,  avenue  by  who- 
ever might  be  awarded  the  contract  for  the 
construction  thereof,  the  article  would,  foir 
the  purpose  of  such  improvement,  cease  .to 
be  monopolized.  The  proposition  made  does 
not  amount  to  such  license  or  waiver.  War- 
ren Bros.  Company  propose  to  furnish  to  any 
contractor  to  whom  a  contract  is  awarded  to 
pave  a  .street  or  streets  in  the  city  of  In- 
dianapolis with  Warren's  bitulithic  pave- 
ment during  the  year  1905,  and  who  shall  en- 
ter into  such  contract  with  such  sureties  as 
may  be  provided  by  law  and  by  said  city, 
who  is  equipped  or  shall  equip  himself  with 
the  necessary  appliances  purchasable  in  the 
open  market  for  preparing  and  laying  such 
pavement,  all  the  necessary  compounds  to 
prepare  and  lay  such  pavement,  according  to 
standard  specifications  for  such  work,  for 
the  sum  of  90  cents  per  square  yard  for  such 

pavement,    to   have  ■ — inch   foundation 

and  a  two-inch  top,  and  said  compounds  to 
be  as  follows:  "Warren's  No.  1  (Puritan 
brand)  semi-liquid  cement;  Warreu's  No.  24 
(Puritan  brand)  bituminous  cement  for  wear- 
ing surface;  Warren's  quick-drying  bitum- 
inous flu^b  coat  composition. ,  In  addition  to 
the  above  we  hereby  propose  and  agree  to 
allow  the  contractor  to  use  our  patented  pr|[)- . 
cesses  for  laying  our  pavement),  and  to  fur- 
nish an  expert  who  will  advi^  in  the  laying 
of  the  pavement  without  e?ctra  charge." 

Competitive  bidcling  is  a  practical  affair. 
Having  power  to  discriminate  among  bid; 
ders,  the  patentee  has  power  to  determine 
the  successful  bidder  In  every  letting.    The 


board  in  effect  lets  the  contract  by  Install- 
ments. One  part,  amounting  to  90  cents  a 
square  yard,  is  let  to  the  patentee,  without 
any  competition,  advertisement  ot  other 
safeguard..  The  residue  of  the  contract  Is  to 
be  let  to  the  lowest  and  best  bidder,  he  being 
compelled  to  buy  at  90  cents  a  square  yard 
that  which  tbe  patentee  may  sell  to  another 
bidder  at  a  less  price,  .and  to  take  from  tbe 
patentee,  not  only  material  prepared  by  it, 
without  choice  of  eheap^^r  or  better  equiva- 
lent material,  but  a  superintendent  whose 
power  to  make  any.  contract  unprofitable 
may  be  fairly  taken  for  granted,  in  addition 
to  which  the  patentee  has  provided  only  for 
tbe  transfer  of  such  privilege  as  it  has  8tii>- 
ulated  to  those  who  are  equipped  or  who  will 
equip  themselves  with  the  necessary  ai^li- 
ances  for  preparing  and  laying  said  pave- 
ment, leaving  to  the  patentee  the  function  of 
prescribing  tbe  outfit  required.  The  propo- 
sition does  not  waive  any  right  possessed  by 
the  patentee,  whose  grasp  upon  the  entire 
contract  and  construction  is  carefully  retain- 
ed. The  effect  of  such  a  stipulation  and 
specification  is  to  make  all  bidders  parties  to 
a.  con  tract  made  through  a  third  person,  by 
which  the  price  of  bitumen  composittonsi 
used  In  the  improvement  is  maintained  at  90 
cents  per  square  yard,  without  competition. 
It  would  bo  .interesting  to  follow  tlie  procefss 
by  wliich.  one,  respecting  the  integrity  of  an 
oath,  could  satisfy  himself  to  luJce  the  affi- 
davit required  in  section  95)  supra,  after  hav- 
ing procured  a  contract  by  and  tferough  such 
a  combination.  Of  course,  tiie  city  is  pro- 
posing to  make  itself  a  party  to  this  evasion ; 
but  the  city  has  no  power  to  waive  a  statute, 
and  as  against  the  lot  owner  it  has  no  power 
to  wftive  or  dispense  with  anything^  The 
specifications  call  for  a  concrete  foundation 
upon  which  a  wearing  surface  of  carefully.se- 
lected  crushed  stone  mixed  with  bitumen 
sh^ll  be  laid;,  the  crushed  stone,  after  being 
heated  to  a  temperature  of  250  degrees,  to 
be  passed  through  screens,  the  size  of  the 
openings  in  which  are  graded  from  an  inch 
to  one-tenth  of  an  inch  in  diameter,  the  sev- 
eral sizes  of  atone  being  separated  after 
screening  and  place^l  In  different  compart- 
ments, from  which  th^  are  to  be  drawn  in 
such  proportion  as  has  been  previously  de- 
termined, to  give  "the  most  dense  mixture 
0^  mineral  aggregate, .  and  one  having  inhe- 
rent stability."  Tills  mixture  of  sttme  is 
then  to  be  reheated  and  coated  with  War- 
ren's bituminous  ceqiest  and  hauled  on  the 
street  to  be  paved,  spread  on  the  prepared 
foundation,  and  compressed  with  steam  roll- 
ers to  a  thickness. of  two  inches,  after  which 
a  surf aoe  coating  of  cement  is  applied  to 
fill  any  unev^nness  or  honeycomb  which  qqay 
appear^  making  the  density  ;So  nearly  as  pos- 
sible that  of  solid  stone.  An  additional- 
coating  of  cement  into  which  stone  cliips  are 
rolled  is  then  spread  over  the.  surface  of  tfa« 
pavement, ,    .,     . 
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It  goes  vlthont  saying  that  the  municipali- 
ties Df  the  state  ought  not  to  be  deprived  by 
the  courts  of  the  power  to  avail  themselves 
of  this  very  admirable  system  of  street  pave- 
ment, and  that  the  manufacturers  of  War- 
ren's bituminous  cement  ought  not  to  be 
favored,  to  the  exclusion  of  other  manufac- 
turers of  bituminous  cement  When  the  mn- 
nicipality  advertises  for  bids  to  construct  a 
crushed  stone  pavement  of  the  general  char- 
acter indicated,  leaving  the  contractor  free 
to  buy  all  the  material,  bituminous  cement 
as  well  as  stone.  In  the  general  market,  it 
will  be  relieved  from  the  suspicion  of  favor- 
itism, and  exercise  ordinary  business  sagac- 
ity. In  Martlndale  v.  Palmer,  52  Ind.  411, 
the  petition,  title  of  ordinance,  notice  to  con- 
tractors, and  contract,  were  for  "wooden 
block  pavement"  The  body  of  the  ordinance 
described  it  as  "Nicholson  or  wooden  block 
pavement"  The  work  was  done  with  wood- 
en block  pavement,  "Ballard's  process."  The 
court  said:  "They  could  not  authorize  the 
construction  of  a  stone  pavement,  and  then 
put  in  a  wooden  pavement;  but  when  they 
authorised  the  construction  of  a  wooden 
block  pavement,  the  difference  between 
Nicholson  and  Ballard  patents  are  not  ma- 
terial." In  Ferine  0.  &  P.  O.  Co.  v.  Qua<ft- 
enbush,  104  Cal.  684,  38  Pac.  533,  the  specl- 
flcatlonB  required  the  paving  to  be  done  with 
bituminous  rock,  prepared  for  use  by  either 
steaming,  hot  air,  or  other  processes;  but 
"in  no  case  must  the  material  be  reduced  or 
melted  by  any  process  which  would  bum  it" 
It  was  contended  that  all  known  processes 
for  melting  the  rock  were  covered  by  patent, 
and  that  therefore  there  could  have  been 
competition  among  the  bidders.  The  court 
held  that  the  specifications  did  not  confine 
bidders  to  one  patented  process,  nor  exclude 
processes  not  patented,  and  that  the  oblec- 
tlon  was  not  therefore,  well  taken. 

If  therie  is  no  other  bituminous  cement  or 
preparation  capable  of  filling  the  require- 
ments of  the  standard  which  may  be  fixed, 
then  the  patentees  of  the  Warren  brand  will 
be  commercially  protected.  If  there  Is,  or 
may  hereafter  be,  a  preparation,  patented  or 
otherwise,  of  equivalent  value,  those  who 
possess  it  ought  to  be  admitted  to  compete  on 
equal  terms,  and  those  who  pay  for  the  Im- 
provements will  not  be  damaged,  and  are 
likely  to  be  greatly  advantaged,  both  as  to 
price  and  quality  of  work  done,  by  the  free 
competition  thus  induced.  Under  such  cir- 
cumstances the  patentees  of  the  Warren  ce- 
ment will  have  no  monopoly,  except  such  as 
has  been  legally  conferred  upon  them  by  the 
government  Where  their  process  Is  by  the 
specifications  and  contract  alone  to  be  used, 
their  monopoly  is  made  complete,  not  by 
th^  letters  patent,  but  by  the  act  of  the 
mxmlcipality.  Section  95,  supra,  confers  up- 
on the  board  ample  power  to  guard  against 
defects  and  deficiencies  not  ascertainable  at 
the  time  of  the  acceptance   of   the   work. 


These  considerations  require  that  the  judg- 
ment of  the  trial  court  be  reversed. 

Judgment  la  reversed,  and  the  cause  re- 
manded. 

BLACK  and  ROBINSON,  JJ.  (concurring). 
Being  of  the  opinion  that  upon  all  the  facts 
shown  by  the  complaint  and  the  answer,  a 
perpetual  injunction  should  be  awarded,  we 
concur  in  the  reversal  of  the  judgment 

BiITERS,  P.  X,  dissents. 

WILBT,  0.  J.  (dissenting).  I  am  unable 
to  assent  to  the  doctrine  that  because  the 
process  for  paving  streets  adopted  by  the 
board  of  public  works  of  the  city  of  Indian- 
apolis under  the  facts  In  this  particular  case 
Is  covered  by  a  patent  right  controlled  by  a 
single  firm  or  corporation,  it  must  be  held 
on  account  thereof  that  it  stifles  and  forbids 
competition,  and  hence  renders  the  contract 
for  such  Improvement  void.  The  facts  relied 
upon,  as  they  appear  in  the  complaint  and 
answer,  are  so  fully  stated  in  the  majority 
opinion  that  It  is  unnecessary  for  me  to  re- 
state them  here.  The  single  question  pre- 
sented by  the  record  Is:  Do  the  facts  plead- 
ed preclude  competition  in  bidding  for  the 
proposed  Improvement?  If  they  do,  then  the 
trial  court  was  In  error  in  overruling  the  de- 
murrer to  the  answer;  and.  If  not  'the  ruling 
was  correct  The  question  for  decision  Is 
one  of  first  impression  in  this  jurisdiction, 
while  in  other  jurisdictions  the  authorltleB 
are  in  conflict  The  decision  here  should 
therefore  rest  upon  principle  and  sound  rea- 
son. 

The  board  of  public  works  of  the  dty  <tt 
Indianapolis  is  clothed  with  legislative  au- 
thority to  improve  and  pave  streets,  and  it 
derives  all  of  its  power  from  that  source. 
Beyond  that  authority  it  cannot  lawfully  go. 
Within  that  authority  it  is  the  sole  arbiter. 
It  is  required  to  conform  to  the  mode  pre- 
scribed by  statute  conferring  such  power. 
This  serves  only  as  a  limitation  upoi^  the  ex- 
ercise of  the  pow^.  When  the  board  of  pub- 
lic works,  which  is  the  authorized  agent  of 
the  dty,  proceeds  in  the  way  prescribed  by 
statute,  it  may  lawfully  use  the  whole  pow- 
er conferred  upon  it.  The  limitation  is  not 
upon  the  power,  but  upon  the  exercise  of  It 
So  far  as  I  know  the  universal  rule  for  the 
improvement  of  streets  is  to  provide  for  pay- 
ing the  cost  thereof  by  assessments  on  the 
abutting  lots.  Without  at  this  time  quoting 
the  statute  in  detail,  it  Is  made  imperative 
that  proposals  for  bids  upon  adopted  specifi- 
cations must  be  advertised  for,  and  that  the 
contract  for  the  improvement  shall  be  let  to 
the  lowest  and  best  bidder.  There  is  no 
mandatory  provision  of  the  statute  which  re- 
quires the  board  to  let  the  contract  to  the 
lowest  and  best  bidder.  The  board  Is  to  be 
the  sole  judge  as  to  whether  any  bid  or  bids 
is  or  are  reasonably  and,  if  In  Its  Judgment 
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the  bids  are  nnreaaonable,  all  of  them  may 
be  rejected,  and  they  cannot  be  required  to 
enter  Into  a  contract  If  the  rule  for  wblcb 
appellant  contends  must  prerail  and  become 
the  law  of  the  land,  municipal  and  other  pub- 
lic corporations  must  be  deprived  of  the  use 
of  articles  manufactured  under  patent  rights, 
or  patent  rights  themselves,  where  such  at^ 
tides  and  rights  are  owned  and  controlled  by 
a  single  person  or  corporation,  no  difference 
how  beneficial  they  may  be  to  the  public 
Supposable  instances  of  tbls  character  are 
many.  The  process  of  improving  a  street, 
as  In  this  case,  may  be  controlled  by  a  pat- 
ent. It  might  cost  less  and  be  superior  to 
any  otber  process,  yet  a .  municipal  corpora- 
tion could  not  adopt  and  ose  it,  because  it 
was  patented.  Its  use  would  be  greatly  to 
the  benefit  of  the  abutting  property  owners, 
who  are  to  pay  for  it,  and  to  the  public  gen- 
erally in  using  it;  but  it  is  barred  because 
it  is  a  patent.  It  is  a  matter  of  common 
knowledge  that  not  many  years  ago  an  elec- 
tric fire  alarm  was  patented,  which  was  prac- 
tical, useful,  and  economical,  and  came  into 
general  use  in  cities.  If  the  rule  for  which 
appellant  contends  had  prevailed,  this  use- 
ful device  could  not  have  been  adopted. 
Again,  the  same  is  true  of  a  patent  for  ad- 
justing harness  to  horses  used  for  drawing 
fire  engines.  Again,  if  a  public  highway  is 
to  be  improved  by  grading  and  graveling,  and 
the  only  available  gravel  bed  is  owned  and 
controlled  by  one  person,  and  it  is  known 
tbat  it  can  be  had  only  at  a  fixed  price  per 
yard,  yet  tbe  improvement  cannot  be  made, 
however  necessary,  because  there  can  be  no 
competition  in  bidding.  A  municipal  corpora- 
tion finds  it  necessary  to  erect  a  public  build-' 
ing,  and  decides,  as  it  has  the  power  to  de- 
cide, tbat  its  walls  should  be  constructed  of 
a  particular  quality  of  stone  or  brick.  Such 
particular  stone  could  only  be  procured  from 
one  quarry,  or  such  brick  from  one  kiln,  at 
known  and  fixed  prices.  Would  it  be  within 
reason  to  hold  that  such  public  enterprise 
would  have  to  be  abandoned,  because  there 
conld  be  no  competition  in  bids  for  the  stone 
or  bridi?  If  bo,  reason  would  have  to  yield 
to  folly,  and  principle  give  way  to  unfounded 
technicality.  In  either  event  the  public 
would  suffer  because  of  the  intervention  of 
technical  theory  over  the  application  of  Just 
principle  and  good  reason.  The  law  is  not 
founded  upon  uncertain  and  changeable  tech- 
nicalltieB,  that  are  shifting  with  the  varying 
moods  of  men,  but  upon  principle  and  reason, 
which  abide  and  are  stable. 

In  the  improvement  of  a  public  street  there 
are  elements  of  labor,  skill,  etc.,  which  enter 
Into  it  other  than  the  material  with  which 
it  is  finished  and  surfaced.  It  is  conceded 
In  this  case  that  any  bidder  who  may  procure 
tbe  contract  for  the  improvement  of  the 
street  in  question  can  obtain  from  the  pat- 
entee the  light  to  use  the  patented  process  at 
a  fixed  price  per  square  yard.    This  opens 


tbe  door  to  all  bidders,  and  they  stand  upon 
an  equality  in  that  regard.  The  work  of 
grading  the  street  and  preparing  it  for  the 
patented  process,  as  well  as  all  incidental 
work,  is  open  to  all  bidders.  The  work,  la- 
bor, and  skill  required  to  place  the  patented 
process  upon  the  prepared  grade  is  also  open 
to  competition.  Bvery  step  in  the  progress 
of  the  work,  from  its  inception  to  its  finish. 
Is  open  to  competitive  bidders,  except  the 
I>atented  process,  ccmtroUed  by  the  Warren 
Bros.  Company,  and  the  right  to  use  that 
process  and  tbe  material  of  which  it  is  com- 
posed Is  also  open  alike  to  all.  No  presump- 
tion can  be  Indulged,  because  the  board  of 
public  works  decided,  upon  petition  of  a  ma- 
jority in  nombw  of  the  abutting  property 
owners,  to  improve  the  street  with  Warren's 
patent  bltullthic  pavement  and  that  that  par- 
ticular patent  is  owned  and  controlled  by  the 
Warren  Bros.  Company,  which  said  company 
agreed  to  furnish  to  any  and  all  bidders  "the 
necessary  compoimds  to  prepare  and  lay  such 
pavement"  for  90  cents  per  square  yard,  that 
there  can  be  no  competitive  bidding  for  such 
work.  Tbe  right  to. use  "the  necessary  com- 
pounds to  prepare  and  lay  such  pavement" 
at  a  fixed  price  Is  not  prohibitive  of  competi- 
tive bidding,  except  as  to  the  cost  of  tbe 
"compounds."  One  bidder,  being  better 
equipped  to  lay  the  pavement  than  another, 
might  well  be  able  to  perform  the  work 
cheaper  than  another  competitor;  or  one  bid- 
der, who  was  no  better  equipped  than  an- 
other, might  be  willing  to  do  the  work  cheap- 
er, and  still  do.it  at  a  profit  The  mere  cost 
of  the  material  cannot  be  the  criterion  by 
which  to  determine  tbe  question  of  competi- 
tion. The  standard  cements  used  in  the  con- 
struction of  sidewalks,  asphalt  pavements, 
etc.,  have  a  fixed  commercial  value,  that  can 
be  procured  alike  by  all  purchasers.  Yet  be- 
cause of  such  fact  competition  is  not  destroy- 
ed, where  such  products  are  used  in  public 
works  and  enterprises.  The  elements  of  la- 
bor, conditions,  facilities,  etc.,  must  all  be 
considered,  for  they  all  enter  into  the  ques- 
tion under  consideration.  I  am  firmly  con- 
vinced that  where  a  street  is  to  be  improved, 
and  the  proper  authority,  as  in  this  case,  de- 
cides, upon  tbe  petition  of  the  majority  In 
number  of  the  abutting  property  owners,  the 
kind  of  improvement  to  be  made,  though  the 
improvement  provides  for  a  pavement  which 
can  only  be  constructed  under  a  patented  pro- 
cess, and  the  purchase  of  "the  necessary 
compounds  to  prepare  and  lay  mjdi  pave- 
ment" is  oi>en  alike  to  any  and  all  bidders, 
that  a  valid  contract  may  be  entered  Into  for 
the  construction  of  such  pavement,  and  that 
the  essential  element  of  competitive  bids  Is 
not  destroyed  by  reason  of  the  patented  pro- 
cess. 

With  these  observations  I  will  proceed  to 
a  brief  review  of  the  statute  and  authorities. 
By  a  resolution  of  the  I)oard  of  public  works 
It  was  ordered  that  a  spedfled  portion  of 
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Nwthwestem  avmue  should  be  improved  by 
constructing  a  brick  pavement  laid  upon  a 
concrete  foundation.  The  statutory  notices 
were  given,  and  before  the  time  fixed  for 
modifying,  confirming,  or  rescinding  the  res- 
olution .a  petition  was  filed  with  the  board, 
signed  by  a  majority  In  number  of  the  resi- 
dent freeholders  upon  such  street,  request- 
ing that  the  street  be  paved  with  Warren's 
patent  bltullthic  pavement  The  board  grant- 
ed the  petition  and  modified  the  original  res- 
olution in  that  r^rard.  There  Is  warrant  in 
the  statute  for  such  proceedings.  A  part  of 
section  107  of  the  act  approved  March  G,  1905, 
reads  as  follows:  "Provided,  however,  that 
if  at  any  time  between  the  date  of  the  adop- 
tion of  the  resolution  and  the  day  appointed 
for  modifying,  confirming,  or  rescinding  said 
resolution,  there  shall  have  been  filed  in  the 
office  of  the  said  board  of  public  worlds  a  pe- 
tition or  petitions  In  writing,  of  a  majority 
In  number  of  resident  freeholders  upon  such 
Street  or  alley  sought  to  be  improved,  re- 
questing that  said  street  or  alley  be  paved 
with  any  certain  kind  Qf  the  accepted  kinds 
of  modern  city  pavement,  then  the  board  of 
public  works  shall  not  have  the  power  or  avt- 
thority  to  pave  said  street  or  alley,  or  any 
part  thereof,  with  another  kind  of  material, 
unless  the  same  is  specifically  ordered  by  an 
ordinance  passed  by  a  two-thirds  vote  of  the 
council  of  said  city.  If  such  original 'resolu- 
tion be  confirmed  or  modified,  It  shall  be  final 
and  conclusive  on  all  persons,  unless,  within 
10  .days  thereafter,  a  majority  of  the  resi- 
dent freeholders  upon  such  street  or  alley,  or 
proposed  Improvement,  remonstrate  against 
such  Improvement"  The  expression  "with 
any  certain  kind  of  the  accepted  kinds  of 
modem  city  pavement"  as  it  appears  in-  the 
statute,  does  not  In  terms  or  by  implication 
exclude  patented  pavemesnts.  We  must  pre- 
sume that  the  Legislature  used  the  expres- 
sion advisedly,  and,  if  it  had  been  Intended 
to  exclude  the  use  of  a  patented  pavement, 
it  would  so  have  expressed  such  intention. 

It  Is  averred  In  the  answer  that  the  pave» 
ment  ordered  by  the  modification  .  <tf  the 
original  resolution  Is  an  accepted  '  kind  of 
modern  city  pavement  This  tenders  an  is- 
suable fact  and  the  truth  of  that  fact  Is  ad- 
mitted..by  the  demurrer.  The  'statute .  Just 
quoted  injects  Into  this  case  an  iqiportant 
element  that  is  not  found  in  any  of  the  de- 
cided cases  where  the  point  in  issue  has  been 
involved.  Wherei  a  majority  of  the  resident 
freeholders  on  the- street  .file  a  petition  ask- 
ing that  the  improvement  be  made  by  putting 
dowA  a  specified  particular  kind  of  "modern 
city  pavement"  the  board  is. derived  of  ail 
power  ot  authority,  to  make  thp  improvement 
with  any  other  kind  of  a  pavement,  except  it 
is  ordered  to  do  so  by  an  ordinance  passed  by 
a  two-thirds  vote  of  the  city,  council.  The 
council  can  override  and  strike  flown  the  wlU 
of  the  property  owners,  but  the  hoard  is  pow- 
erless tQ  do  so, .  In  the  absence  of  a9y..slj)ow 


Ing  to  the  contrary,  It  must  -be  presumed  tiiat 
no  such  ordinance  has  been  passed. 

Another  element  brought  into  this  case  by 
the  statute,  which  was  not  present  in  any  of 
-the  decided  cases,,  is  that  when  the  original 
resolution  shall  have  been  oonfirined  or  mod- 
ified, "it  shall  be  final  and  condnrive  on  all 
persons,  unless  within  10  days  thereafter  a 
majority  of , the  resident  freeholders  on  such 
street  •  •  •  remopstrate  against  such 
Improvement?'  The  statute  confers  upon 
the  majority  of  ttie  resident  lot  owners  the 
right  to  select  the  kind  of  a  pavement  to  be 
used,  and  for  which  their  property  is  to  be 
assessed  for  payment  -  When  'they  have  ex- 
ercised that  right  as  provided  by  statute, 
the  board  of  public  works  Is  ahom '  of  its 
power  to  order  any  other,  kind  of  an  im- 
provement Having  the  right  to  select  any 
particular  kind  of  modern  city  pavement  I 
am  unable  to  see  what  right  courts  have  to 
read  into  the  statute  a  provision  which,  would 
take  away  the  right  given  by  the  Legislature, 
simply  because  the  pavement  selected  by 
them  happened  to  be  a  patented  pavement 
The  Legislature  certainly  bad  the  eight,  to 
let  the  resident  freeholders  have  a  patented 
pavement  if  they  wanted  It  it  they  should 
bring  themselves  wlttaln  the  provision  6f  the 
statute  Certain  it  is  that  tbece  is  nothing 
in  the  statute  whicbeven  remoiely  or  im- 
pliedly excludes  such  pavement  All  that  ia 
required  by  the  statute  is  that  after  the  res- 
ident freeholders  have  madfi  their;  setection, 
the  board  most  under .  proper  notice,;  .invite 
bidSk  If  there  is  more  than  one  bidder,  then 
there  Is,  competition,  except  in  the  case  of 
fraud  or  collusiw,  and  the  statute  provides 
against  that  If  -  there  is  but  one  bidder,  it 
may  .be  presumed  that  be  baa  been  Induced 
to  bid  with  the  fact  In  view  that  If  his  bid  is 
exorbitant  or  unreasonable,  the  board  would 
reject  It 

The  statute  safeguards  the  property,  own- 
ers and.  municipality  in  various  ways.  Thus 
it  is  provided  that  no  contract,  shall  be  let 
which  Dhall  be  more  ttmn  10  per  cent  In  ex- 
cess of  the  estimate  of  the  engineer,  nor 
where  the  total  cost  of  the  Improvematt 
shall  exceed  50  per  cent  of  the  aggregate 
value  of  the  property  to  be  assessed';  also 
that  the  board  may,  and  in  tbls  case,  .does,  re- 
serve the  right. to  reject  any  and  all  Uds. 
The  statute  also  provides  that  each  biddor 
shall  file  with  his  bid  an. affidavit  of  noncol- 
}u8k>u..  AgaMii  -it'  is  provided,  that  "sucb 
boardehall,  If  a  satl^aqtory  bid  be  '-received, 
let  such  contract  to  the  lowest  and  best  bid- 
der." See  sections  95,-  107,  Acta  1905..  It 
-will  be  presumed  that  public  officers  will  4o 
theii;  duty,  and  in  .a. case  of  this. character  it 
will  be  presu^ied  that  the  board  would  not 
let  the  contract  except  to  the  lowest  and 
best  bidder,  and  in  the  event  that  the  bid  wits 
satisfactory.  Witb'aU<these  limitations  and 
safeguards  provided  by  statute,  and  the  stat- 
ute ueitbec  expressly  Aor  iu^ilfedlj:  excluding 
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patented  pavements,.!  can  find  no  warrant 
for  tbe  court,  as  matter  of  Interpretation,  to 
read  Into  the  statute  an  additional  provision 
to  the  effect  that  a  street  shall  .not  be  im- 
proved by  a  patented  pavement,  even  though 
a  majority  of  the  resident  freeholders  peti- 
tion for  it;  and  such  pavemeht  Is  recognized 
and  considered  to  be  a  modern  cit;  pave- 
ment. The  statute  further  provides  that  up- 
on confirmation  of  the  resolution,,  or  up- 
on its  modification,  "it  shall  be  final  and  con- 
clusive upon  all  persons,  unless,  within  .10 
days  a  majority  of  thc^  resident  freeholders 
•  •  •  remonstrate  against  such  pave- 
ment." In  this  .case  th^re  was  no  remon- 
strance. The  action  of  the  board  l)eing  final, 
the  query  suggests  itself :  Has  not  appellant 
slept  on  his  rights,  there  being  no  fraud  or 
collusion  charged?  I  shall  not  pause  to  dis- 
cuss this  feature  of  the  case,  but  merely  say 
that  it  appeals  to  me  with  some  force. 

As  above  stated,  the  authorities  upon  the 
question  for  decision  Ate  not  in  accord.  Of 
the  cases  supportive  of  appellee's  conten- 
tion, the  best  considered  and  reasoned  one, 
In  my  judgment.  Is  that  of  Hobart  v.  De- 
troit, 17  Mich.  246,  97  Am.  Dec.  185.  That 
case,  like  tills,  was  a  street  paving  case,  and 
involved  the  right  of  the  city  to  cause  to  be 
constructed  a  patent  block  pavement  Chief 
Justice  Cooley  wrote  the  opinion,  and  bis 
reasoning  is  so  clear  and  his  statements  so 
forceful  that  I  desire  to  refer  to  it  fully  and 
quote  largely  from  it  The  Charter  of  the 
city  of  Detroit  prohibited  the  council  from 
entering  into  any  copixact  for  any  public 
work  except  to  and  with  the  lowest  responsi- 
ble bidder,  and  only  after  "advertised  pro- 
posals and  specifications  therefor."  A  cer- 
tain firm  owned  the  patent  and  exclusive 
right  to  lay  the  Nicholson  pavement  Such 
firm  alone  bid  for  the  contract  and  the  con- 
tract was  awarded  to  them.  Appellant  sued 
to  enjoin  the  collection  of  the  assessment 
again.'Tt  his  property.  In  the  opinion  Cooley, 
C.  3.,  said:  "The  doctrine  of  the  complain- 
ant leads  to  this  conclusion:  That  where- 
ever,  from  the  nature  of  the  case,  there  can 
be  no  competition,  the  city  can  make  no  con- 
tract, however  important  or  necessary  for 
the  Interest  of  the  city,  since  contracts,  ex- 
cept by  public'  letting,  are  forbidden  by  the 
express  terms  of  the  statute,  and  those  by 
public  letting  are  forbidden  by  an  implica- 
tion Which  is  equally  imperative.  And  if  ap- 
plied to  fhift  case,  however  much  this  mode 
of  paving  may  exceed  all  others  in  utility,  it 
cannot  be  adopted  in  the  city  of  Detroit,  or 
In  any  other  city  with  the  like  provision  in 
Its  charter,  even  although  the  proprietors  of 
the  patent  might  b6  Wlliing  to  lay  it  on  terms 
more  advafatkgeous  to  the  city  than  those  on 
which  paveroentB  of  less  value  could  be  pro- 
cured. To  support  tbte  tondbsion,  we  must 
import  into  the  statute  a  conditioft  which  W^ 
must  suppose  to  pervade  Its  spirit  but  whiclj 
f»  not  expressed  by  its  words.    The  power 


which  the  charter  gives  to  the  'comm</Q  coim- 
cil  to  cause  the  streets  to  be  paved  Is  con- 
ferred by  another  section  In  very  ample 
terms;  the  sole  condition  Imjiwsed  upon  it 
being  the  public  letting  of  the  contract  to  the 
lowest  bidder.  The  courts,  I  think,  should 
be  very  cautious  about  Iihporting  new  terms 
Into  a  statute  In  order  to  make  It  express  a 
meaning  which  Its  words  do  not  convey,  and 
they  ought  at  least,  to  first  make  sure  that 
they  are  not  changing  the  legislative  intent, 
and  giving  the  statute  an  operation  that  the 
Legislature  never  designed,  and,  t>erhaps, 
would  never  have  assented  to.  •  •  • 
But  it  is  not,  I  apprehend,  strictly  correct  to 
say  that,  because  a  patented  Invention  which 
must  be  made  use  of  is  owned  by  one  person 
exclusively,  therefore  no  one  else  can  be  a 
bidder.  Every  one  has  a  right  to  bid,  and  to 
take  upon  himself  the  risk  of  being  able  to 
procure  the  right  to  make  use  of  tbe  inven- 
tion. Certainly  the  showing  that  Smith, 
Cook  &  Co.  owned  the  right  to  put  down  the 
Nicholson  pavement  in  the  city  of  Detroit 
does  not  go  far  enough  to  show  that  they 
alone  could  bid  on  a  contract  for  that  pur- 
pose. If  that  firm  held  the  privilege  of  put- 
ting down  the  pavement  for  sale  at  a  regular 
price  per  square  foot  or  yard,  the  opportun- 
ity to  bid  for  a  public  contract  would  be  as 
much  open  to  public  competition  as  for  any 
other  work  requiring  skilled  labor.  For 
aught  we  know,  this  was  the  case;  and  we 
may  well  take  notice  of  the  fact  that  i,t  Is 
frequently  by  thus  selling  the  'royalty'  that 
the  owners  of  new  inventions  expect  to  ob- 
tain their  reward.  The  royalty  acquires  a 
sort  of  market  value  which  becomes  well  un- 
derstood ;  and  all  persons  have  the  benefit 
of  this  market  value,  just  as  much  as  they 
would  if  the  ownership  and  right  to  control 
were  of  such  a  character  that  monopoly 
would  be  Impossible.  True,  the  owner  may 
at  anytime  withdraw  the  royalty  from  saie 
in  ord^r  to  drive  hard  'bargairis ;  but  If  he 
does,  the  public  still  retain  a  security  In  the 
power  to  refuse  to  contract  with  him.  The 
theory  of  the  complainant  is  that  more  than 
one  bid  in  this  case  was  impossible.  But 
suppose,  in  point  of  fact.  Smith,  Cook  &  Co. 
had  not  bid  at  all,  l)ut  several  other  persons, 
having  first  ascertained  at  what  price  they 
could  obtain  the  royalty,  had  entered  Into  a 
sharp  competUion  for  this  contract  would  it 
not  have  been  demonstrated  that  not  only 
was  more  than  one  bid  possible,  but  that  the 
very  benefits  the  charter  designed  to  secure 
by  the  public  letting  had  been  obtained? 
And,  if  this  is  so,  how  can  it  be  said  that  the 
fact  that  a  monopoly  of  the  patent  exists 
necessarily  defeats  all  contracts  to  which  the 
pateht  is  essential?" 

In  a  more  recent  case  the  Supreme  Court 
of  Michigan  had  before  it  the  case  of  Holmes 
v.  Detroit,  79  N.  W.  200,  45  L.  E.  A.  121,  H 
Am.  St  Rep.  587,  in  which  the  same  question 
in  principle  was  Involved.    I  quote  from  tbe 
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opinion  as  follows:  "Complainant's  proposi- 
tion seems  to  be  tbat,  under  the  charter,  no 
paying  contract  shall  be  let  which  Involves 
the  use  of  any  material  which,  by  reason  of 
Its  exclusive  production,  Is  not  subject  to 
competition;  or  perhaps,  more  accurately, 
complainant's  claim  is  that  such  contract 
cannot  be  made  for  the  use  of  such  material, 
except  when  It  had  been  subject  to  competi- 
tion with  some  other  materlaL  This  would 
result  In  some  serious  consequences.  If  such 
Is  the  rule,  the  city  may  be  denied  the  right 
to  have  the  pavement  that  It  wants,  because 
some  one  Is  willing  to  furnish  something 
else,  tbat  may  be  thought  equally  good,  for  a 
less  price.  One  or  two  blocks  of  a  street 
may  be  paved  with  Nelsonvllle  brick;  but, 
when  It  Is  desired  to  extend  the  pavement, 
they  cannot  take  bids  and  proceed  with  the 
same  if  some  other  brick  can  be  obtained 
cheaper.  It  may  be  that  the  cheaper  price 
Is  made  by  Interested  parties,  at  a  loss,  to  In- 
jure a  rival,  or  for  some  other  ulterior  pur- 
pose, or  because  of  insolvency,  or  It  may  be 
untried  brick,  or  It  may  happen  that  the  com- 
peting brick  Is  not  likely  to  be  obtainable 
thereafter  for  repairs.  But  this  would  make 
no  difference.  The  city  must  be  subjected  to 
these  dangers  and  Inconveniences  because  it 
can  obtain  a  lower  bid.  Thus,  a  pavement 
would  be  likely  to  be  of  a  variegated  pattern. 
This  doctrine,  carried  out  to  its  logical  con- 
sequences, would  prevent  a  city  from  doing 
any  public  work  after  an  Intelligent  and 
well-digested  plan,  and  the  harmony  and 
beauty  of  public  Improvements  would  be  Im- 
paired. Whenever  any  article  that  should 
be  the  subject  of  a  monopoly  should  be  found 
to  enter  Into  a  building  or  other  Improve- 
ment, the  contract  would  be  void,  and  pay- 
ment could  be  enjoined  by  any  taxpayer.  If 
complainant's  claim  rests  on  solid  ground. 
In  this  age  of  Improvement  and  competition, 
we  should  not  hold  that  municipalities  are 
denied  the  most  modern  methods  and  Im- 
provements, unless  It  Is  clear  that  they  have 
been  prohibited.  Many  valuable  Innovations 
Involve  patents.  Others  are  Introduced 
through  agencies,  as  in  this  case;  and  they 
are,  therefore,  practically  controlled  by  one 
person  or  firm.  •  •  *  The  gist  of  com- 
plainant's claim  Is  that  the  city  cannot  spec- 
ify the  brick  or  other  material  made  and  con- 
trolled by  one  manufacturer,  but  must  open 
the  proposed  improvements  to  competitors, 
and  submit  to 'the  consequences  of  competi- 
tion. •  •  •  A  more  sensible  view  to  take 
would  seem  to  be  that  those  charged  with 
the  making  of  an  Improvement  should  deter- 
mine definitely  what  Is  wanted,  and  then  ad- 
vertise for  bids,  and  let  the  contract  to  the 
lowest  responsible  bidder,  leaving  him  to  pro- 
cure the  material  required  as  best  he  may. 
*  *  *  Counsel  seeks  to  draw  the  line  at 
patented  articles,  but  we  see  no  distinction 
between  brick  made  by  the  Nelsonvllle  Com- 
pany under  patents,  and  brick  made  by  the 


same  company  but  not  under  patents. 
♦  •  •  This  rule  applied  to  patented  arti- 
cles should  extend  to  any  desirable  article, 
although,  from  the  course  of  business,  its 
manufacturers  may  have  the  exclusive  sale 
of  It  •  •  •  We  think  the  law  Is  com- 
piled with.  In  the  absence  of  actual  fraud  or 
corruption,  when  specifications  are  submit- 
ted to  competitive  bidding,  although  some  ar- 
ticle Is  specified  which,  by  reason  of  a  pat- 
ent or  circumstances.  Is  In  the  hands  or  un- 
der the  control  of  a  single  dealer." 

In  Swift  V.  City  of  St  Louis  (Mo.  Sup.)  79 
S.  W.  172,  the  right  to  contract  for  paving  a 
street  with  Warren's  Puritan  brand  of  ce- 
ment (being  same  here  Involved)  was  under 
consideration,  and  It  was  held  that  when,  at 
the  time  a  street  was  proposed  to  be  paved 
with  bituminous  macadam,  there  was  only 
one  manufacturer  who  had  succeeded  in 
making  a  uniform  coal  tar  cement  which 
was  available  and  necessary  to  be  used  to 
bind  the  macadam,  an  ordinance  specifying 
that  the  cement  to  be  used  should  be  that 
made  by  such  manufacturer  was  not  void  on 
the  ground  tbat  It  thereby  prevented  com- 
petition and  denied  taxpayers  the  right  to 
have  the  work  done  by  the  lowest  bidder,  as 
provided  by  the  city  charter.  The  opinion 
is  well  considered,  Instructive,  and  convin- 
cing. In  Asphalt  Ca  v.  Hunt  100  Mo.  22,  18 
S.  W.  98,  8  L.  R.  A.  110,  18  Am.  St  Rep.  530, 
it  was  held  that  the  city  of  St  Louis  was  not 
prohibited  from  letting  a  contract  to  pave  a 
street  with  material  covered  by  letters  pat- 
ent. In  that  case  It  was  further  held  that  to 
rule  otherwise  would  be  to  deprive  the  city 
of  the  right  to  enjoy  the  benefits  ot  modem 
Invention.  The  same  question  was  again  be- 
fore the  court  In  the  case  of  Verdln  v.  City 
of  St  Louis,  131  Mo.  26,  33  S.  W.  480,  36  S. 
W.  S2,  and  the  holding  In  the  Hunt  Case  was 
reafSrmed,  and  the  doctrine  as  to  a  patented 
material  was  even  extended  to  a  material 
whereof  the  owner  bad  a  monopoly  by  rea- 
son of  his  exclusive  ownership  of  such  ma- 
terial. 

A  case  possibly  most  directly  In  point  is 
that  of  Hastings  v.  Columbus,  42  Ohio  St 
585.  There  the  city  let  a  contract  to  pave  a 
street  with  a  patented  pavement.  It  was 
urged  that  the  contractors  owned  the  patent 
and  for  that  reason  there  could  be  no  com- 
petition in  bidding,  and  hence  no  valid  as- 
sessment could  be  made  against  abutting 
lots.  Before  the  contract  was  let,  however, 
the  city  had  acquired  the  right  to  secure  at  a 
reasonable  cost  the  right  of  such  patent  with 
respect  to  the  Improvement  for  any  success- 
ful bidder  for  the  work.  It  was  held  that 
under  such  facts  bidders  were  placed  by  the 
city  in  this  re^>ect  substantially  upon  equal 
terms,  and  that  the  objections  urged  to  the 
contract  were  not  tenable.  The  only  differ- 
ence between  that  case  and  this  is  that  there 
the  city  secured  the  right  to  all  bidders  to  use 
the  patent  at  a  reasonable  coat,  while  here 
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the  patentees  enter  Into  an  agreement  with 
the  city  that  they  will  furnish  the  patented 
product  to  any  successful  bidder  at  a  fixed 
price  who  Is  equipped,  or  may  become  equlp- 
I>ed,  to  use  It,  and  to  furnish  an  expert,  free 
of  charge,  to  Instruct  the  successful  bidder 
how  to  use  it 

Field  V.  Barber  Asphalt  Ck).  (0.  O.)  117 
Fed.  925,  Is  In  point  There  the  dty  of 
Westport,  Mo.,  let  a  contract  to  pave  a  street 
and  the  contract  called  for  "Lake  Trinidad 
asphalt"  In  the  course  of  the  opinion  Mr. 
Justice  McPherson  said:  "There  Is  evidence 
tending  to  show  that  good  asphalt,  and  quite 
as  good  as  Trinidad,  can  be  obtained  from 
Bermuda,  Mexico,  and  from  places  in  the 
United  States.  On  such  facts  it  is  contended 
that  the  city  had  no  right  to  limit  the  con- 
tract to  Trinidad,  and  that  In  doing  so  the 
commerce  clause  of  the  Ckinstitntion  was  vio- 
lated, and  that  the  federal  anti-trust  stat- 
utes were  likewise  violated;  and  this  argu- 
ment la  emphasized  by  complainant's  coun- 
sel, because,  as  he  contends,  the  defendant 
has  a  monopoly  of  Trinidad  asphalt  The 
evidence  does  not  show  this  to  be  so.  But, 
If  it  have  not  the  monopoly,  I  do  not  believe 
the  point  Is  well  taken.  An  Individual  cer- 
tainly has  the  right,  in  the  erection  of  an 
Improvement,  to  get  that  whlcb  he  believes 
the  best,  and  that  which  he  prefers,  regard- 
less of  the  reason;  and  he  should  not  defeat 
a  recovery  by  showing  that  In  fact  something 
else  was  as  good  or  better,  or  that  the  vendor 
had  a  monopoly.  And  why  should  not  the 
same  holding  be  made  as  to  a  city?  Can  It 
be  80  that  because  the  dty  concludes,  al- 
though wrongly,  that  Trinidad  Is  the  best  as- 
phalt, that  Its  contract  must  be  canceled  on 
a  showing  that  the  Trinidad  Is  not  the  best, 
and  that  It  is  the  subject  of  a  monopoly? 
Why  limit  the  evidence  to  other  asphalts? 
Why  not  receive  evidence  as  to  brick  or  other 
paring?  I  think  this  matter  was  In  the  prov- 
ince of  the  city  to  determine,  and  that  the 
courts  have  no  right  to  review  it" 

In  Mayor,  etc.,  v.  Bonnell,  67  N.  J.  Law, 
424,  31  Atl.  408,  It  was  held  that  where  the 
proper  municipal  board  advertises  in  good 
faith  for  proposals  for  paving  streets,  and 
specifies  the  employment  of  the  material 
deemed  to  be  for  the  best  Interests  of  the 
municipality,  the  city  Is  not  debarred  by  any 
rule  of  law  from  contracting  for  what  It 
wants  merely  because  the  deshred  material  Is 
the  subject  of  private  ownership  or  the  pro- 
duct of  exclusive  manufactiure.  To  the  same 
effect  Is  the  case  of  State  v.  Mayor,  etc.  (N. 
J.  Sup.)  49  Atl.  587.  The  pavement  there  or- 
dered was  to  be  of  the  standard  of  Trinidad 
Lake  asphalt  The  court  said:  "If  It  ap- 
pears that  the  action  of  the  city  authorities 
was  taken  In  an  honest  belief  that  to  award 
the  contract  as  they  did  was  for  the  best  In- 
terests of  the  public,  it  will  not  be  dls- 
tnrbed,  even  though  the  court,  on  a  review  of 
the  same  facts,  may  think  that  another  con- 


clusion would  have  been  justified.  The  law 
places  the  obligation  upon  the  municipal  au- 
thorities, and  not  upon  the  court;  and,  where 
there  are  facts  which  show  their  action  to  be 
consistent  with  an  honest  judgment,  the  court 
should  not  Interfere.  Van  Reipen  v.  City  of 
Jersey  City,  68  N.  J.  Law,  262,  268,  33  AO. 
740;  FIndley  v.  City  of  Pittsburgh,  82  Pa. 
361;  Ferguson  y.  Board,  60  N.  J.  Law,  404, 
38  Ati.  676.  In  Oakley  T.  Atiantic  City  (N. 
J.  Sup.)  44  Ati.  651,  Mr.  Justice  Lipplncott 
stated  the  rule  in  this  wise:  'In  the  absence 
of  fraud  or  palpable  abuse  of  discretion  on 
the  part  of  the  municipal  authorities  in  the 
exercise  of  the  power  granted  by  the  Legis- 
lature, the  only  question  for  judicial  cogniz- 
ance is  whether  there  has  been  any  violation 
of  legal  principles  or  neglect  of  prescribed 
formalities  In  entering  Into  the  engagement 
which  Is  the  subject  of  the  controversy.' 
*  •  *  There  Is  nothing  in  the  record  to 
justify  the  finding  that  the  action  of  the  may- 
or and  city  council  of  Patterson  in  this  case 
was  not  taken  In  good  faith  and  upon  the 
exercise  of  an  honest  judgment,  with  all  nec- 
essary facts  before  them." 

The  Supreme  Court  of  Tennessee,  In  the 
case  of  Beazley  t.  Kennedy,  62  S.  W.  791, 
held  that  the  board  of  public  works  and  afr 
fairs  of  a  municipality  incorporated  under 
the  act  of  1883,  providing  that  they  shall 
have  exclusive  control  of  the  fire  department 
and  exclusive  power  to  make  all  expendi- 
tures therefor,  but  that  when  a  contract  In- 
volves more  than  $50  it  shall  be  let  to  the 
lowest  responsible  bidder,  Is  the  judgre  of  the 
quality  of  desired  supplies,  and  hence,  when 
a  fire  house  was  needed,  such  board  may  In 
good  faith  limit  the  bidding  to  two  designat- 
ed brands. 

The  later  New  York  cases.  It  seems  to  me, 
are  In  substantial  harmony  with  those  I  have 
cited.  See  Baird  v.  Mayor,  etc.,  96  N.  Y. 
567,  682,  583;  In  re  Dugro,  60  N.  Y.  613; 
Harlem  Gas  Co.  v.  Mayor,  etc!,  33  N.  Y.  309; 
People,  etc.,  v.  Van  Nort,  64  Barb.  206;  Peo- 
ple, etc.,  V.  Flagg,  17  N.  Y.  684.  In  DoUm 
V.  Mayor,  reported  in  the  daily  cases  In  4 
Abb.  Prac.  (N.  S.)  397,  It  was  held  In  the  Spe- 
cial Term  of  the  Supreme  Court  that  a  pat- 
ented pavement  could  not  be  used.  On  ap- 
peal to  the  General  Term,  the  decision  being 
reported  In  the  New  York  Daily  Transcript 
of  February  8,  1869,  the  decision  of  the  Spe- 
cial Term  was  reversed;  the  court  holding, 
upon  the  authority  of  the  Dugro  Case,  supra, 
that  a  patented  pavement  could  be  used. 
The  cause  was  appealed  to  the  Court  of  Ai>- 
peals,  and  was  affirmed  per  curiam,  without 
an  opinion.  Dolan  v.  Mayor,  eta,  67  N.  Y. 
609. 

The  cases  cited  by  Ketcham  &  Wilson  as 
amlcl  curiae.  Rose  v.  Low,  Mayor  (Sup.)  .83 
N.  Y.  Supp.  698,  and  Barker,  etc.,  Co.  v.  Wil- 
cox (Sup.)  80  N.  Y.  Supp.  69,  arose  upon  a 
special  provision  contained  In  the  charter  of 
the  city  of  New  York,  which  prohibited  the 
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ase  of  a  patented  article,  unless  under  con- 
ditions that  permitted  competition.  Addi- 
tional cases  cited — Lamed  v.  City  of  Syra- 
cuse (Sup.)  44  N.  Y.  Supp.  857,  and  Smith 
V.  Syracuse,  etc.,  Co.,  ICl  N.  T.  484,  55  N. 
B.  1077-hIo  not  involve  the  right  Jo  cause 
improvements  to  be  made  from  a  pateuted 
article,  or -patented  products,  but  only  go  to 
the  point  that  an  article  which  is  a  monopoly 
cannot  be  used  where  competition  is  req^iir- 
ed.  A  careful  reading  of  these  cases  falls 
to  convince  me  that  they  are  in  point  upon 
the  question  involved  in  this  case. 

The  case  of  Dean  v.  Charlton,  23  Wis.  590, 
89  Am.  Dec.  205,  so  strongly  relied  upon  by 
appellant,  is  shorn  of  much  of  Its  force  by 
the  later  decision  of  that  court  in  the  case  of 
KiMngton  v.  Superior  (Wis.)  63  N.  W.  487, 
18  L.  R.  A.  45. ,  There  the  village  of  Superior 
contracted  for  the  erection  of  a  crematory  to 
consume  garbage,  etc.,  and  it  was  held  that 
the  fact  that  the  mode  of  building  the  crema- 
tory was  patented  would  not  make  the  con- 
tract for  its  construction  void,  when  the  con- 
tract for  performing  the  work  and  furnishing 
the  materials  is  let  to  the  lowest  bidder,  with 
the  understanding  that  the. patentee  would 
allow  the  use  of  his  patent  and  superintend 
Its  construction  in  consideration  of  a'  certain 
specified  sum,  to  be  paid  to  him  by  whoever 
secured  the  contract.  Th^t  case  is  in  princi- 
ple exactly  like  this,  and  hence  supportive  of 
appellee's  contention.  1  quote  from  the  opin; 
Ion  in  that  case  the  following:  "In  view  of 
the  legislation  which  followed  Dean  v.  Charl- 
ton, and  the  fact  that  It  was  decided  by  a 
divided  court,  and  the  general  tenor  of  sub- 
sequent decisions,  and  the  further  fact  that 
patented  methods  and  processes  now  enter 
so  largely  into  various  classes  and  kinds  of 
public  work,  we  are  not  disposed  to  extend 
the  rule  of  that  case  beyond  the  particular 
point  there  decided.  In  Hobart  v.  Detroit, 
17  Mich.  246,,  97  Am.  Dec.  185,  and  Motz  v. 
Detroit,"  18  Mich.  515,  decided  at  about  the 
same  time,  a  contrary  conclusion  was  reach- 
ed; and  In  Nicolson  Pav.  Co.  v.  Painter,  35 
Cal.  699,  and  Burgess  v.  Jefferson,  21  La. 
Ann.  143,  the  rule  of  the  majority  of  the 
court  In  Dean  v.  Charlton  was  sustained. 
Since  then,  in  Re  Dugro,  50  N.  Y.  513,  the 
question  has  been  decided  in  conformity  with 
Hobart  v.  Detroit,  s^pra,  and  other  like 
cases,  and  In  Yarnold  v.  Lawrence,  15  Kan. 
129,  Brewer,  J.,  notices  the  diversify  of  Judi- 
cial opinion  on  the  question,  and  is  inclined 
to  favor  the  views  of  the  courts  of  Michigan 
and  New.  York.  Baird  v.  New  York,  96  N. 
Y.  567.  in  the  present  case  there  was  a  defi- 
nite, well-settled  price  for  the  patent  and 
specification's,  at  which  It  was  held  and'  of- 
fered to  the  city  and  all  contractors,  which 
would  limit  the  recovery  of  the  patentee,  so 
that  in  fact  there  was  free  competition  for 
the  work  and  materials  and  all  else  except 
the  patent!  The  city  had  the  benefit,  of  all 
the  competition  of  yrhich  the  nature  oC  the 


work  admitted ;  and.  to  such  cases,  where 
the  entire  work  is  done  at  the  general  ex- 
pense of  the  city,  the  statute  ought  not  to  be 
so  construed  as  to  exclude  the  city  from 
availing  Itself  of  desirable  patented  works  or 
improvements,  as  to  which  there  Is  but  one 
price,  and  for  which  there  can,  in  the  nature 
of  the  case,  be  no  competition,  and  when,  for 
performing  the  work  and  furnishing  ma- 
terials, the  advantage  of  competition  is  se- 
cured." 

The  California,  Louisiana,  and  early  Wis- 
consin cases,  as  they  appear  to  me,  are  based 
upon  a  consideration  or  ground  that  does  not 
exist  here.  And,  further  than  this,  the  Su- 
preme Court  of  California  has.  It  seems  to 
me,  receded  from  its  earlier  holding  In  the 
more  recent  case  of  Ferine,  etc,  Co.  v.  Quack- 
enbush,  104  Cal.  084,  38  Pac.  633.  I  make 
the  following  quotation  from  that  case,  to 
show  the  force  of  the  opinion,  to  the  end  that 
It  may  be  apparent  that  the  Judicial  tribunal 
of  last  resort  of  California  is  now  in  harmony 
with  the  views  herein  expressed:  "Appel- 
lant relies  upon  Pavement.  .Co.  t.  Painter,  35 
Cal.  699.  That  case  does  not  sustain  appel- 
lant, though  some  expressions  used  In  the 
opinion  give  color  to  his  claim.  By  an  act 
approved  April  2,  1866  (St  186^-66,  p.  720, 
c.  539),  it  was  provided  that,  whenever  a  ma- 
jority of  the  owners  In  frontage  should  peti- 
tion the  board  of  supervisors  of  the  city  and 
county  of  San  Francisco  for  the  construction 
of  the  Nicholson  pavement,  they  should  order 
it  to  be  done.  In  that  case  the  owners  did 
not  so  petition,  but  nevertheless  the  board 
ordered  the  Nicholson  pavement  to  be  used, 
and  It  was  held  that  their  proceedings  were 
void.  Sanderson,  J.,  said.  In  the  course  of 
the  opinion.  In  substance,  that  where  there 
was  to  be  but  one  bidder,  and  where  the  own- 
ers are  prohibited  by  heavy  penalties  from 
doing  the  work,  to  advertise  for  sealed  pro- 
posals, and  open,  examine,  and  declare  them, 
'would  be  to  play  as  broad  a  farce  as  was 
ever  enacted  behind  the  footlights.'  But 
elsewhere  In  the  same  opinion  the  same 
learned  Justice  said:  'It  Is  true  that  the 
third  secUon  (St.  1862,  p.  391,  c.  298),  which 
confers  the  power  to  pave,  does  not  restrict 
the  board  to  any  kind  of  pavement,  and  If 
the  question  turned  exclusively  upon  that 
section  the  board  would  have  the  power  to 
contract  at  its  election  for  any  kind  In  use.' 
As  no  act,  such  as  the  Nicholson  pavement 
act,  restricts  the  powers  of  the  board  to  or- 
der the  bituminous  rock  pavement,  we  may 
adopt  the  language  of  Sanderson,  J.,  last 
above  quoted,  as  applicable  to  this  case,  and 
as  correctly  declaring  the  law.  Besldeq,  in 
this  case  the  specifications  did  pot  confine 
bidders  .to  one  patented  process,  nor  exclude 
processes  not  patented,  nor  were  the  owners 
excluded  from  using  the  patented  processes, 
but  had  the  liberty. to  use  them  upon  pay- 
ment of  a  royalty  of  $1  per  ton  of  the  rock 
treated.    AppellaiU'a, contention  would  effect- 
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tially  exdade  all  metliods  of  paying  -vrblch 
were  patented,  eyen  tbongh  such  method,  be- 
canse  of  Its  superiority,  or  even  because  of 
its  cheapness,  ■would  be  specially  advantage- 
ons  to  tbe  owners  of  lots  liable  for  the  ex- 
pense of  paving,  as  well  as  the  municipality 
charged  with  its  maintenance." 

The  Kentucky  case  (Pineran  t.  Central, 
etc.,  Paying  Co.,  76  8.  W.  415)  relied  Upon  by 
appellant  Is  not  of  controlling  influence,  be- 
cause tbe  facts  upon  which  the  decision  Is 
based  are  so  vitally  different  from  those  at 
bar.  Th,ere  tbe  ordlnaixce  required  the  coim- 
cil  to  accept  the  bid  of  tbe  lowest  and  best 
bidder.  Here  the  board  of  public  works  lias 
the  right  to  reject  any  and  -all  bids.  Tbe 
facts  in  that  case  also  show  that  no  one  but 
tbe  appellee,  who  owned  and  controlled  the 
patent,  could  obtain  the  right  to  lay  the  pave- 
ment or  make  a  bona  fide  bid  for  tbe  con- 
struction of  tbe  street  with  the  ipaterial  in 
question,  and  tbe  council  knew  such  to  be  the 
fact.  Here  it  is  admitted  that  any  one  who 
desired  to  bid  for  the  work  imder  the  con- 
templation had  a  right  to  secure  from  the 
patentee  the  necessary  materials!  etc,  with 
wblch  to  construct  tbe  pavement. 

I  do  not  deem  It  Important  to  review,  tb^ 
other  authorities,  whicii  have  been  clte4 
After  a  careful  consideration  of  the  question 
76  N.B!.-  -4 


Involved,  and  the  authorities  pro  and  eon,  I 
have  reached  tbe  cooclvsloo  that  the  great 
weight  of  authority  and  the  best-considered 
opinions  abundantly  support  tbe  contention 
of  appellees.  A.  patent  right  or  a  commercial 
product  manufactured  under  a  patent  right 
does  not  constitute  an  unlawful  monopoly. 
Such  right  Is  given  by  tbe  laws  of  the  United 
States  as  reward  for  inventive  genius,  and 
for  the  benefit  of  the  public.  Personally,  I 
do  not  know  anything  about  the  merits  or 
demerits  of  the  particular  kind  of  pavement 
■which  the  board  of  public 'works  of  the  city 
of  Indianapolis  has  ordered  constructed  in 
this  case,  but  I  do  know  that  the  public  as 
well  as  tb«  Individual  Is  entitled  to  the  best 
that  can  be  procured  within  reasonable  re- 
strictions, and,  should  It  transpire  that  this 
particular  kind  of  pavement  is  tbe  best  in 
the  market  and  that  It  can  be  constructed 
for  or  within  a  reasonable  range  of  other 
modem  pavements,  then  the  courts  ought  not 
to  strain  the  law  to  prevent  Its  use,  especial- 
ly 'When  a  majority  of  the  resident  freehold- 
ers have  petitioned  for  It  These  considera- 
tions lead  me  to  tbe  conclusion  that  appel- 
lee's answer  was  good  as  against  a  demur- 
rer, and  that  the  ruling  of  the  trial  court  was 
correct. 
Tbe  judgment  should  be  affirmed. 
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(S6  Ind.  App.  67) 

PITTSBUKGH,  O.,  0.  ft  ST.  L.  RY.  CX).  T. 

BJSED.     (No.  5,203.) 

(Appellate  Court  of  Indiana,  DiTlsion  No.  1. 

June  27,  1905.) 

1.  AppeaI/— PaaiciPE. 

Acts  1903,  p.  340,  c.  198,  f  7,  provides 
that  any  person  desiring  a  transcript  for  ap* 
peal  "may  file  with  the  clerk  a  written  pnecipe 
therefor,  and  requires  the  clerk  to  certify  that 
the  transcript  furnished  by  him  contains  true 
and  correct  copies  of  all  papers  in  the  cause 
"required  by  the  above  and  foregoing  precipe." 
Held,  that  a  record  on  appeal  which  contains 
a  written  precipe  inserted  immediately  before 
the  clerk's  certificate,  which  refers,  in  the  lan- 
guage of  the  statute,  to  "the  above  and  fore- 
going pnecipe,"  substantially  complies  with  the 
statute,  although  there  is  no  record  entry  of  the 
filing  of  the  prsecipe. 

2.  Same— Bond— iNstranciENCT. 

The  insufSciency  of  an  apt>eal  bond  to  per- 
fect an  appeal  in  term,  for  which  purpose  it  is 
filed,  does  not  defeat  an  appeal  in  vacation. 
8.  Same— Notice— Waivkb. 

One  who  fails  to  move  to  dismiss  an  appeal 
until  he  files  his  brief  on  the  merits,  and  em- 
braces   his   motion   to   dismiss   in   such   brief, 
waives  notice  of  appeaL 
4.  FUIA.DING— Joint  Dekubbeb. 

A  'demurrer  "to  plaintiffs  complaint  and 
to  each  paragraph  thereof,"  on  the  ground  that 
"said  complaint  does  not,  nor  does  any  para- 
graph thereof,  state  facts  sufficient  to  consti- 
tute a  cause  of  action,"  is  a  joint  demurrer, 
addressed  to  the  complaint  as  a  whole,  which 
admits  the  truth  of  all  facts  therein  stated,  and 
is  bad  if  upon  consideration  of  the  whole  com- 
plaint any  paragraphs  thereof  are  sufficient  to 
state  a  cause  of  action. 
'5.  APFEAXf— Assignments  ot  Ebbob  —  Sxn'- 

FICIENCY. 

Where  a  demurrer  to  a  complaint  contain- 
ing  several  paragraphs  was  a  joint  one,  address- 
ed to  the  complaint  as  a  whole,  the  action  of 
the  court  in  overruling  the  same  could  not  be 
reviewed  on  assignments  of  error  which  did  not 
invite  a  consideration  of  all  the  complaint,  but 
each  of  which  specified  that  the  court  erred  in 
overruling  the  demurrer  to  a  certain  one  of  the 
paragraphs  of  the  complaint, 
e.  Same— Rkcobd— Bill  of  Exceptions. 

Under  Acts  1903,  p.  338,  c.  193,  making 
written  instructions  and  exceptions  thereto  a 
part  of  the  record,  but  providing  that  the  act 
shall  not  be  so  construed  as  to  preclude  any 
matter  from  being  made  a  part  of  the  record 
by  bill  of  exceptions,  instructions  which  are 
not  incorporated  in  the  record  in  accordance 
with  the  statute  may  nevertheless  be  review- 
ed, when  made  a  part  of  the  record  by  bill  ot 
exceptions. 

7.  Railroads— Accident  at  Cbossino — (3oN- 
tbibctobt  Neoligencb— Bubden  of  PBOor. 

Under  Bums'  Ann.  St.  1901,  g  S59a,  pro- 
viding that  in  actions  for  personal  injuries  it 
shall  not  be  necessary  for  plaintiff  to  allege  or 
prove  want  of  contributory  negligence,  but  con- 
tributory negligence  shall  be  matter  of  defense, 
it  is  presumed,  in  an  action  for  injuries  caused 
by  collision  with  a  train  at  a  railroad  cross- 
ing, that  the  person  injured  exercised  ordinary 
care,  and,  if  it  was  necessary  for  him  to  do  so, 
stopped,  looked,  and  listened;  and  the  burden 
of  establishing  that  he  did  not  exercise  ordi- 
nary care  is  on  the  railroad,  and  so  continues 
throughout  the  case. 

[Ed.  Note. — For  cases  in  point,  see  voL  41, 
Cent.  Dig.  Railroads,  {g  1121,  1122.] 

8.  Same— Instbuctions. 

Where  contributory  negligence,  constitut- 
ing a  defense,  appears  from  the  evidence,  it  is 


immaterial  whether  it  appears  from  the  evi- 
dence of  defendant  or  from  that  of  plaintiff,  and 
an  instruction  requiring  contributory  negli- 
gence to  "be  proved  by  a  preponderance  of  the 
testimony  on  defendant's  part    is  erroneous. 

Appeal  from  Circuit  Court,  Jasper  County; 
O.  W.  Hanley,  Judge. 

Action  by  William  J.  Reed,  administrator, 
etc.,  against  the  Pittsburgh,  Cincinnati,  Clil- 
cago  &  St  Lonls  Railway  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

O.  E.  Ross,  for  appellant  Jesse  E.  Wilson 
and  John  W.  Talbot,  for  appellee. 

BLACK,  J.  In  the  appellee's  printed  brief, 
for  the  flUng  of  -which  the  time  was  extended 
upon  the  written  application  of  the  appellee, 
there  Is  what  purports  to  be  a  motion  to  dis- 
miss the  appeal,  which  was  not  filed  sepa- 
rately, or  otherwise  than  as  a  portion  of  the 
brief  on  the  merits.  The  suggestions  of  rea- 
sons for  the  dismissal  relate  to  the  praecipe 
for  the  transcript  on  appeal,  and  to  the 
dei^'B  certificate,  and  to  the  appeal  bond. 

There  was  substantial  compliance  with  the 
provisions  of  the  statute  of  March  9,  1903 
(Acts  1903,  pp.  338,  340,  c.  193),  relating  to 
the  clerk's  certificate  and  to  the  praecipe,  un- 
less the  fact  that  there  Is  no  record  entry 
of  the  filing  of  the  prsecipe,  which  the  statute 
says  the  appellant  "may  file  with  the  clerk," 
is  a  material  defect  A  written  prsecipe  Is 
Inserted  immediately  before  the  clerk's  cer- 
tificate^ wbich  expressly  refers,  In  the  lan- 
guage of  the  statute,  to  "the  above  and  fore- 
going prsecipe."  We  think  there  Is  substan- 
tial compliance  with  the  statute  relating  to 
the  prsecipe. 

What  Is  claimed  to  be  a  defect  in  the  ap- 
peal bond,  given  for  the  purpose  of  an  appeal 
in  term.  Is  suggested  as  a  reason  for  dis- 
missal. If  the  bond  was  not  sufficient  for 
the  accomplishment  of  the  purpose  to  talce 
an  appeal  in  term,  an  appeal  in  vacation 
would  not  thereby  be  defeated.  Having  em- 
braced his  suggestions  for  dismissal  in  bis 
brief  upon  the  merits,  the  appellee  must  be 
treated  as  having  made  full  appearance,  and 
as  having  waived  notice  of  the  appeal.  If 
the  bond  was  Insufficient  for  the  stay  of  exe- 
cution, he  could  take  such  steps  below  as  he 
deemed  advisable  for  bis  protection  under 
such  conditions. 

The  complaint  contained  four  paragraplis, 
and  the  court  overruled  a  demurrer  thereto 
wbich  in  the  body  thereof  was  as  follows: 
"The  defendant  demurs  to  the  plaintiffs  com- 
plaint, and  to  each  paragraph  thereof,  ana 
for  cause  of  demurrer  says  said  complaint 
does  not  nor  does  either  paragraph  thereof, 
state  facts  sufficient  to  constitute  a  cause  of 
action."  This  was  a  joint  demurrer.  It 
was  not  a  demurrer  addressed  only  to  tba 
several  paragraphs  of  the  complaint  sepa- 
rately considered,  but  was  an  attach  upon 
the  complaint  as  a  wholes  and  admitted  tbe 
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truth  of  all  the  facts  therein  stated,  for  the 
purpose  of  testing  their  sufficiency.  The  case 
relating  to  the  forms  of  demurrers,  and  dis- 
tinguishing between  those  which  are  joint 
and  thoee  which  are  several,  are  not  in  all 
respects  uniform  in  their  holdings.  In  the 
demurrer  before  us  there  is  no  spedflcatlon 
of  the  sereral  paragraphs  of  the  complaint 
by  their  numbers,  and  the  demurrer  Is  plain- 
ly addressed  to  the  whole  complaint,  with 
manifest  purpose  to  attack  it  as  an  entirety, 
though  there  Is  also  manifest  a  purpose  to 
attack  each  paragraph  conjointly  with  the 
whole  pleading;  the  causes  of  demurrer  stat- 
ed (an  essential  part  of  a  demurrer)  being 
directed  as  such  against  the  whole  pleading, 
as  well  as  against  the  several  paragraphs. 
The  court  could  not  sustain  the  deminrrer, 
for  the  causes  assigned  therein,  if  upon  con- 
Blderation  of  the  whole  complaint  any  para- 
graphs thereof  were  deemed  sufiBclent;  and 
the  action  of  the  court  In  overruling  the  de- 
murrer cannot  be  reviewed  undH'  any  assign- 
ment of  error  which  does  not  invite  a  con- 
sideration of  all  the  complaint,  and  could 
not  be  reversed  if  any  paragraph  were  found 
sufficient.  Without  taking  space  to  discuss 
the  authorities,  we  suggest  that  a  compari- 
son of  the  following  cases  will  afford  support 
to  our  conclusion:  Bamer  v.  Morehead,  22 
Ind.  354;  Rennlck  v.  Chandler,  59  Ind.  354, 
361;  Newby  v,  Rogers,  40  Ind.  9;  Stone  v. 
State  ex  rel.,  etc.,  76  Ind.  235;  Northwestern 
Mut.  Life  Ins.  Co.  V.  Hazelett,  105  Ind.  212, 
216,  4  N.  B.  682,  65  Am.  Rep.  192;  Hume  v. 
Dessar,  29  Ind.  112;  Silvers  v.  Junction  R. 
Co.,  43  Ind.  435;  Stanford  v.  Davis,  54  Ind. 
46;  Rownd  v.  State,  162  Ind.  39,  51  N.  B.  914, 
62  N.  E.  395;  Maynard  v.  Waldllch,  156  Ind. 
562,  60  N.  B.  848;  Mitchell  v.  Stinson,  80  Ind. 
824;  Meyer  v.  Bohlflng,  44  Ind.  238;  Wash- 
ington Tp.  v.  Bonney,  45  Ind.  77;  Baker  v. 
Caoves,  1  Ind.  App.  529,  27  N.  B.  640;  Merrill 
V.  Fepperdlne,  9  Ind.  App.  416,  36  N.  E.  921. 

There  is  no  assignment  of  error  in  over- 
ruling the  demurrer  to  the  complaint  as  a 
whole;  nor  Is  It  assigned  that  the  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action.  Each  of  the  specifications 
of  supposed  error  relating  to  the  complaint 
and  the  action  of  the  court  upon  the  demur- 
rer assigns  error  in  overruling  the  demurrer 
to  a  certain  one  of  the  four  paragraphs  of 
complaint,  thus  treating  the  demurrer  as 
several  and  not  joint  Therefore  no  question 
Is  presented  relating  to  the  complaint  or  to 
the  ruling  upon  the  demurrer. 

The  court  overruled  the  motion  of  the  ap- 
pellant for  a  new  trial. 

An  objection  urged  by  the  appellee  to  the 
consideration  of  the  Instructions  to  the  jury, 
on  the  ground  that  they  and  the  exceptions 
thereto  are  not  In  the  record  as  provided  for 
by  the  statute  of  1908  (Acts  1903,  p.  338,  C. 
193),  is  sufficiently  met  by  reference  to  the 
closing  provision  of  that  statute,  that  no 
provision  of  the  act  shall  be  so  construed  as 


to  preclude  any  matter  from  being  made  a 
part  of  the  record  by  bill  of  exceptions  under 
the  rules  of  practice  in  force  at  the  taking 
effect  of  the  statute. 

The  action  was  one  for  the  recovery  of 
damages  for  the  death  of  the  appellee's  In- 
testate negUgentiy  caused  by  the  appellant 
by  running  a  car  against  him  at  a  street 
crossing.  Among  the  instructions  given  by 
the  court  of  Its  own  motion  was  the  follow- 
ing: "(2)  The  court  instructs  the  jury  that 
the  plaintiff  need  not  affirmatively  prove  that 
his  decedent  stopped,  looked,  and  listened. 
The  presumption  Is  that  he  did  so,  and  the 
burden  of  proof  that  he  did  not  stop,  look, 
and  listen  Is  on  the  defendant  railway  com- 
pany, and  must  be  proved  by  a  preponderance 
of  the  testimony  on  its  part"  In  the  ab- 
sence of  evidence  to  the  contrary,  the  pre- 
sumption is  that  a  person  injured  or  killed 
by  collision  with  a  train  at  a  railroad  cross- 
ing, through  the  negligence-  of  the  railroad 
company,  exercised  ordinary  care;  and 
where,  to  do  so,  he  would  stop,  look,  and 
listen,  the  presumption,  where  tberfe  Is  no 
evidence  on  the  subject,  in  an  action  to  re- 
cover for  his  injury  or  his  death,  Is  that  he 
stopped,  looked,  and  listened.  The  care  to 
be  exercised  by  a  traveler  on  a  highway  ap- 
proaching a  railroad  crossing  is  not  dimin- 
ished by  reason  of  the  enactment  of  1899,  re- 
lating to  pleading  and  evidence  in  such  cases 
(section  359a,  Burns'  Ann.  St.  1901) ;  but  the 
presumption,  in  the  absence  of  evidence  on 
the  subject,  is  that  he  did  exercise  such  req- 
uisite care,  his  contributory  negligence  be- 
ing by  that  statute  made  matter  of  defense. 
The  burden  of  establishing  such  defense  Is 
upon  defendant,  and  so  continues  throughout 
the  case.  It  must  be  presumed  In  such  case 
that  the  person  killed  or  injured  was  free 
from  contributory  negligence  in  all  respects 
until  the  defense  of  contributory  negligence 
has  been  suffidentiy  proved.  See  Nichols  v. 
Baltimore,  etc.,  R.  Co.,  33  Ind.  App.  229,  71 
N.  B.  170;  Chicago,  etc.,  R.  Co.  v.  Turner,  38 
Ind.  App.  264,  69  N.  B.  484;  Harris  v.  Pitts- 
burgh, etc.,  R.  Co.,  32  Ind.  App.  600,  70  N. 
B.  407;  Chicago,  etc.,  R.  Co.  v.  La  Porte,  38 
Ind.  App.  691,  71  N.  B.  166;  Continental 
Imp.  Co.  V.  Stead,  96  U.  S.  161,  24  L.  Bd. 
4m;  Texas,  etc.,  R.  Co.  v.  Gentry,  168  TT.  S. 
358, 16  Sup.  Ct  1104, 41  L.  Ed.  186;  Southern 
Ind.  B.  Co.  T.  Peyton,  157  Ind.  690,  61  N.  E. 
722.  If  the  contributory  negligence  consti- 
tuting a  defense  appears  from  the  evidence, 
it  Is  not  material  whether  it  appears  from 
the  evidence  of  the  defendant  or  that  of  the 
plaintiff.  Cleveland,  etc.,  R.  Co.  v.  Coffman, 
30  Ind.  App.  462,  469,  64  N.  B.  233,  66  N.  E. 
179;  City  of  Bvansvllle  v.  Christy,  29  Ind. 
App.  44,  63  N.  B.  867;  Howard  y.  Indianap- 
olis St  R.  Co.,  28  Ind.  App.  614.  618.  64  N. 
B.  890. 

An  Instmction  to  the  jury  In  an  action  of 
this  class,  in  such  form  that  the  jury  may 
Imply  therefrom  that  the  defense  of  contribu- 
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tory  negligence  on  the  part  of  the  plalntlil 
can  be  eBtablished  only  by  testimony  of  the 
defendant's  witnesses,  Is  materially  erron&i 
ous.  Indianapolis  St  R.  Co.  v.  Taylor,  158i 
Ind.  274,  63  N.  B.  456;  Cleveland,  etc.,  R. 
Co.  y.  Miles,  162  Ind.  616,  656,  70  N.  E.  885; 
Pittsburgh,  etc..  R.  Co.  r.  Lightbelser  (Ind. 
Sup.)  71  N.  B.  218j  Pittsburg,  etc.,  R.  Co.  v. 
Collins  (Ind.  Sup.)  71  N.  B.  661.  The  Instruc- 
tion above  quoted.  Instead  of  referring  the 
jury  to  all  the  evidence  on  the  subject,  di- 
rected their  attention  to  "the  preponderance 
of  the  testimony"  on  the  part  of  the  appel- 
lant This  was  adapted  to  mislead,  and  un- 
do: the  authorities  above  cited  was  ^rone- 
ous.  Our  attention  has  not  been  directed  to 
any  Instruction  by  which  the  error  in  this 
one  is  corrected,  and  upon  examination  of 
the  Instructions  given  we  do  not  observe  such 
a  correction. 

Judgment  reversed,  with  direction  to  grant 
leave,  if  asked,  to  amend  the  complaint 
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SCOTT  et  at  T.  McCDIiLODQH  et  al. 
(Supreme  Court  of  Ohio.    JTune  27,  1905.) 

Special  School  Distmcp— Fohmation  froic 

Centralized  Tebritobt. 

No  part  of  the  territory  of  a  special  school 
district  R  subject  to  be  taken  to  form  another 
special  school  district. 

(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Coshocton  County. 

Proceedings  by  one  McCuUough  and  others 
against  one  Scott  and  others,  excepting  to  an 
order  of  the  probate  court  establishing  a  spe- 
cial school  district  A  demurrer  to  the  re- 
monstrance was  sustained,  and,  on  error, 
affirmed  by  the  circuit  court,  and  Scott  and 
others  bring  error.    Reversed. 

.  On  the  7th.  day  of  November,  1904,  a  spe- 
cial school  district  known  as  the  "Adams 
Mills  Special  School  District"  comprising 
parts  of  townships  in  Muskingum  county 
and  part  of  Virginia  township  in  Coshocton 
county,  was  legally  established  tjy  the  pro- 
bate court  of  Muskingum  county..  On  the 
11th  day  of  April,  1905,  the  special  district 
known  as  the  "Virginia  Township  Special 
School  District,"  comprising  the  whole  of 
Virginia  township  in.  Coshocton  county,  in- 
cluding the  part  that  was  In  the  Adams  Mill 
special  district  was  ordered  and  adjudged  to 
be  created  by  the  probate  court  of  Ooshoctoa 
county.  In  the  proceedings  In  the  Coshocton 
probate  court  a  remonstrance,  signed  by 
substantially  all  the. male  electors  residing  in 
that  part  of  Virginia  township  included  in 
the  Adams.  Milts  H>eclal  school  district,  was 
filed.  A  demurcer  to  this  remonstrance  was 
filed  and  sustained.  The  remonstrators  ex-- 
cepted  to  the  order  of  the  probate  court  sus- 
taining the  demurrer  to  their  remonstrance, 
and  to  its  order  Including  that  part  of  the 
Adams  Mill  special  school  district  in  the  Vir- 
ginia TownsVp  special  sclMol  district 


On  error,  the  court  of  common  pleas  and 
the  circuit  court  affirmed  the  Judgment  of 
the  probate  court  and  error  is  prosecuted  to 
this,  court 

John  J.  Adams  and  O.  'B.  Hunt  for  plain- 
tilfs  in  error.  Tbomas  :  O.  Koche,  F.  H. 
Southard,  and  Voorhees  &  Voorfaees,  for  dc^ 
fendants  In  error. 

SUMMERS,  J.  (after  stating  the  tacts). 
The  question  to  be  determined  is  whether 
territory  already  comprised  In  a  spedal  school 
district  may  be  Included  In  anotb«;r  special 
school  district  The  civil  township  la  the 
basis  of  our  school  system.  -liand  in  each 
township  was  donated  by  the  national  g6v-> 
emment  to  the  inhabitants  of  such  township 
for  the  use  of  schools.  For  surveying  the 
Northwest  Territory,  Congress  adopted  a 
new  system  of  surveying.  Thds  system  may 
be  briefly  described  as  the  rectangular  sys- 
tem. The  territory  was  surveyed  into  town- 
ships 6  miles  square.  Each-  township  was 
divided  into  36  sections,  1  mile  square,  and, 
under  the  system  of  numbering,  section  16 
was  as  nearly  as  any  other  in  the  center  of 
the  township.    By  section  7  of  the  act  «t 

1802,  which  authorized  the  people  of  the 
eastern  division  of  the  Northwest  Terrltmy 
to  form  a  Constitution  and  a  state  govern- 
ment. Congress  proposed  ttiat  section  16  in 
every  township  "shall  be  granted  to  the  in- 
habitants of'  such  township  for  tbo  use  of 
schools."  The  proposition  was  acc^ted  by 
a  resolution  passed  November  29;  1802,  by 
the  constitutional  convention,  on  condition 
that  a  like  donation,  amounting  to  about 
i/s<  of  the  territory,  be  made  in  those  parts 
of  tiie  state  not  surveyed;  and  this  condlticm 
was  compiled  with  by  an  act  of  Congress  in 

1803.  And  in  that  year  the  Legislature  pro- 
vided for  the  leasing  of  the  same,  in  order 
that  the  proceeds  arising  therefrom  might 
be  applied  to  the  support  of  the  schools.  By 
an  act  passed  In  1806,  the  commissioners,  as 
soon  as  there  were  20  electors  In  any  orig- 
inal surveyed  township,  or  part  or  fractional 
township,  upon  application  of  the  electors, 
were  required  to  fix  the  time  and  place  for 
the  .election  of  trustees,  who  were  empow- 
ered to  lay  off  the  township  Into  proper  di- 
visions for  the  purpose  of  establisliing 
schools  tiiereln.  These  districts  were  sub- 
districts.  Subsequently  Joint  subdistricts  anil 
city  .and  village  districts  were  provided  for, 
and  our  system  of  common  schools  comprised 
township  schools  and  city  or  village  schools. 
The  township  was  or  might  ^e  divided  into 
districts,  and  the  city  or  village  district 
might  Indude  territory  outside  of  the  cor- 
porate limits  of  the  city  or  village. 

AVbether  or  not  this  donation  by  the  na-, 
tlonal  government  originated  or  made  nec- 
essary a  system  in  which  the  civil  township 
is  the  basis,  it  is  not  necessary  to  determine. 
The  civil  towQshIp  and  the  original  surveyed 
township  are  not  always  IdenticaL    ^be  Im- 
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;>oitant  tbtag  iB  ithe  fact  t&at vonly  'territoiy 
forming  part  o*  tUe  township  scliool  district 
.was  taken  in  creating  other,  districts.  Spe- 
cial diatricta  were  estabilahed  Ity  vote  of  the 
people  under  legislative  authority  or  by  spe- 
cial legislation,  and  were  governed  by  the 
proTMoDB  of  the' act  under  wtalcli  they  were 
created.  But  prior  tio  the  act  of  1878  (70 
Ohio  Laws,  p.  195)  special  school  districts 
were  not  recognized  as  a  part  of  the  com- 
nion  school  system.  By  that  act  they  were 
included  as  a  part  of  that  eyatem,  but  it 
was  not  uBtll  the  revision  of  the  statutes  In 
1880  that  provision  was  made  for  the  estab- 
lisbment  of  such  schools.  Then  section  3S91 
provided  that:  "Such  districts  may  be  estab- 
lished as  provided  la  chapter  five  of  this 
title."  Chapter  B  provided  for  the  establish- 
ment of  Joint  subdistricts,  and  that  a  joint 
aubdistrlct  composed  of  parts  of  two  or  more 
townships  Boiglit  be  established  by  the  mu- 
tual agreement  of  the  boards  of  education 
of  the  townships  interested;  also  that  they 
might  be  so  formed  on  petition  of  three  or 
more  qualified  doctors,  residents  .of  the  ter- 
ritory sought  to  be  Included  therein,  and  that 
in  the  event  such  jtK>ards  failed  to  do  so  within 
60  days,  three  or  more  of  such  electors  might 
file  a  petition  therefor  with  the  probate  Judge 
of  the  county,  and  it  is  made  his  duty  to  ap- 
point three  Judicious,  disintereeted  men  of 
the  couBty,  not  residents  of  either  of  the 
town^ps  to  be  affected,  to  be  com^nlaslon- 
ers,  who  were  to  meet  at  a  time  and  place 
fixed  by  the  probate  •J.udge,  notice  of  which 
was  to  be  gireiji'  as  tliereli)  provided,  and 
there  bear  witneaaea  and  cQnslder  and  de- 
termine the  question  whether  ,a  Joint  subdis- 
trict  ought  to  be  esljablislied;  and,  if  they  re- 
ported in  favor  of  the  .establishment  of  a 
Joint  Bubdistrlct,  it  was  the  duty  of  the  Judge 
to  make  an  entry  confirming  the  same. 

It  Is  apparent  that  it  was  the  intention 
of  the  Legislature  that  onjy  territory  in 
township  districts  not  already  forming  a  part 
of  a  city  or  village  or  special  school  district 
should  be  taken  to  form  a  Joint  subdistrict. 
Territory  Included  In  a  city  or  village .  or 
special-  school  district  was  regarded  as  al- 
ready pre-empted,  and  not  subject  to  be  tak- 
en. And  so  far  as  we  are  advised  it  never 
occurred  to  any  one  that  any  part  of  such 
territory  was  suhj^t  .to  be  taken,  audi  when 
the  Legislature  provided,  in  , section  3»46, 
that  a  petition  might  In  like  manner  be  filed, 
praying  for  the  creation  of  a  special  school 
district,  it  contemplated  Its  creation  from 
like  territory.  And  In  section  3028  of  the 
Bevised  Statutes,  as  enacted  In  the  so-called 
Harrison  School  Code  (97  Ohio  Laws,  pp. 
334,  345),  the  same  thing  was  contemplated. 
It  Is  as  follows:  "A  special  school  district 
may  be  formed  of  any  contiguous  territory, 
not  included  within  the  limits  of  an  Incor- 
porated city  or  villag;e,  which  has  a  total  tax 
valuation  of  not  less  than  one  hundred  thou- 
-ssand  dollars,    Xo  establish  a  special  school 


iUstrict,  e  petition  signed  b|^  not  less  than 
ten  male  citizens  who  are  electors  of  the  pro- 
posed special  distrfot  shall  be  filed  in  the 
office  of  the  probate  Judge  of  ttie  county  iu 
which  such  special  district  is  situated,  or 
if  said  district  is  situated  in  two  or  more 
counties,  then  with  the  probate  judge  of  the 
county  having  the  greatest  total  tax  valua- 
tion in  said  proposed  district;  said  petition 
shall  set  forth  the  desires  of  the  petitioners, 
shall  Qontain  a  description  of  the  territory 
to  be  Included  in  the  proposed  special  dis- 
trict, and  shall  be  accompanied  by  a  state- 
ment giving  the  total  tax  valuati<m  of  said 
territory  certified  to  by  the  county  auditor 
or  auditors  and  also  an  accurate  map  of  the 
territory  to  be  included  In  said  district,  the 
same  to  be  prepared  to  the  satisfaction  of 
the  probate  judge;  said  petition  shall  also 
be  accompanied  by  an  undertaking  of  one 
or  more  of  the  petitioners,  with  security  to 
the  satisfaction  of  the  Judge,  in  the  sum  of 
one  hundred  dollars,  conditioned  that  -the 
parties  entering  into  the  undertaking  shall 
pay  all  the  costs  of  the  proceedings  if  a  spe- 
cial school  district  is  not  created,  and  in 
such  case  the  probate  Judge  shall  render 
Judgment  against  the  parties  to  the  under- 
taking for  all  the  costs  of  the  proceedings. 
In  case  the  petition,  is  granted  the  costs 
shall  be  taxed,  against  the  special,  school  dis- 
trict thereby  authorized  and  shall  be  paid  by 
tlie  board  of  education  of  said  special  school 
district,  thereafter  elected,  from  any  funds 
that  may  come  into  its  possession.  A  re- 
monstrance signed  t^  one  or  sfiore  of  the 
male  citizens  who  are  electors  of  the  pro- 
posed district  may  be  filed  with  the  probate 
judge  and  shall  be.  considered  on  the  hearing 
of  the  petition."  The  section  then  provides 
that  nothing  therein  contained  shall  be  con- 
strued to  abolish  any  special  school  district 
then  in  existence. 

Section  3929  of  the  Bevlsed  Statutes,  as 
enacted  in  said  (3ode,  is  as  follows:  "Upon 
the  filing  of  a  petition  in  the  probate  court 
for  the  establishment  of  a  special  aehool 
district,  the  Judge  thereof  shall  fix  a  time 
for  the  hearing  of  the  same,  which  shall  be 
witltin  sixty  days  of  the  filing  thereof;  he 
shall  thereupon  cause  to  be  published  for 
four  consecutive, -weeks,  in  two  newspapers 
of -opposite  politics,  printed  and  of  general 
circulation  in  the  county  where  the  petition 
Is  filed,  notice  of  the  filing  of  such  petition 
and  the  time  of  the  hearing  thereon;  such 
notices  shall  also  be  mailed  to  the  clerk  or 
clerks  of  the  board  or  boards  of  education 
having  territory  in  the  proposed  special 
school  district  The  probate  Judge  is  au- 
thorized to  hear  and  determine  the  question 
of  the  establishment  of  such  special  school 
district,  may  subpoena  and  examine  witness- 
es under  oath,  may  change  the  boundaries 
of  the  proposed  special  school  district,  shall 
fix  and  determine  the  amount  of  money  due 
and  payable  to  said  special  district  from  the 
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Bnrplus  money  In  the  treasury  or  tn  process 
of  collection  in  tlie  district  or  districts  from 
which  It  was  formed,  or  in  case  of  the  in- 
debtedness ol  sach  district  or  districts,  he 
shall  determine  the  amount  of  money  due 
and  payable  by  the  special  school  district 
to  the  district  or  districts  from  which  It  was 
formed,  and  in  either  case  the  amount  so 
found  due  shall  be  [a]  valid  and  binding  ob- 
ligation upon  the  board  of  education  of  such 
district  or  districts.  The  fees  in  cases  in- 
volving the  establishment  of  special  school 
districts  shall  be  the  same  ai^  in  civil  cases, 
and  the  jurisdiction  of  the  probate  court  in 
such  cases  shall  be  exclusive." 

The  contention  of  defendants  in  error  is 
that  section  3928  in  express  terms  provides 
that  a  special  school  district  may  be  formed 
of  any  contiguous  territory  which  has  a  total 
tax  valuation  of  not  less  than  $100,000,  and 
is  not  Included  within  the  limits  of  an  Incor- 
porated city  or  village,  and  that,  as  the  act 
in  t«rms  exempts  territory  included  within 
the  limits  of  any  incorporated  city  or  ylUage, 
any  constructive  exemption  is  precluded. 
But  sections  8894,  8895,  and  3935  are  in  pari 
materia  with  section  8928.  SecUon  3894  pro- 
vides that  a  part,  or  the  whole,  of  any  school 
district  may  be  transferred  to  an  adjoining 
school  district'  by  the  mutual  consent  of  the 
boards  of  education  having  control  of  such 
dlstrieto.  Section  8895  provides  that  If  the 
boards  of  education  Interested  in  the  trans- 
fer of  territory  from  one  district  to  another 
fail  or  refuse  to  transfer  territory  by  mutual 
consent,  as  provided  for  in  section  3894,  with- 
in 60  days  after  a  petition  therefor,  signed 
by  not  less  than  one-half  of  the  qualified  male 
citizens  who  are  electors  residing  in  the  ter- 
ritory sought  to  be  transferred,  is  filed  with 
the  clerks  of  the  boards,  the  petitioners  may 
file  a  copy  In  the  probate  court  of  the  county 
in  which  such  territory  Is  situated,  or,  if  the 
territory  be  In  two  or  more  counties.  In  the 
probate  court  of  the  county  containing  the 
largest  proportionate  share  of  the  territory 
to  be  transferred;  and  the  probate  judge  is 
authorized  to  hear  and  determine  the  case, 
and  give  final  judgment  for  or  against  such 
transfer.  Section  3896  makes  provision  for 
a  division  of  funds  and  indebtedness  when 
territory  Is  transferred  or  annexed,  and  sec- 
tion 3935  provides  for  abandonment  or  con- 
tinuance Of  a  q;>ecial  district    It  specifies 


when  and  how  the  question  shall  be  submit- 
ted to  an  election  by  the  board  of  education 
of  the  district,  and  provides:  "If  more  votes 
are  cast  for  abandonment  than  against  it,  or 
against  continuance  than  tat  It,  said  boards 
shall  certify  the  result  to  the  board  or  boards 
of  educatiMi  of  the  township  or  townslilps 
having  territory  in  said  special  district,  and 
the  territory  of  said  special  district  shall 
thereby  revert  to  the  township  school  district 
or  districts  from  wlilch  It  was  originally 
taken,  except  as  hereinafter  provided  for  In 
the  case  of  Indebtedness  of  the  special  dis- 
trict Otherwise  said  district  shall  continue 
to  be  and  remain  and  be  recognised  and  re- 
garded as  a  legal  special  school  district  as 
theretofore  constituted."  That  Is  to  say,  un- 
less more  votes  are  cast  for  abandonment 
than  against  it  or  against  continuance  than 
for  it  the  district  shall  remain  a  special 
school  district  as  theretofore  constituted. 

These  sections  specify  how  a  special  school 
district  may  be  discontinued,  and  how  ter- 
ritory may  be  transferred  from  it  to  anotbw 
district  and  by  implication  cover  all  the 
changes  within  the  contemplation  of  the 
Legislature.  So  that  terrUory  in  a  special 
school  district  Is  not  open  to  be  taken  In 
whole  or  In  part  to  form  a  new  special  school 
district  If  part  of  one  district  may  be  em- 
braced In  another,  then  part  of  the  latter 
may  be  taken  for  anoth^,  and  so  on,  as  long 
as  other  provisions  of  the  statutes  may  be 
compiled  with,  and  with  such  consequences 
as  make  It  unreasonable  to  assume  that  such 
a  possibility  was  within  the  contemplation 
of  the  Legislature.  The  expediency  of  estab- 
lishing the  Adams  Mills  special  school  dis- 
trict and  the  alleged  injustice  of  It  to  the  re- 
mainder of  Virginia  township,  are  not  ques- 
tions for  our  consideration.  The  probate 
judge  is  authorized  to  hear  and  determine  the 
question  of  the  establishment  of  the  district 
and  his  jurisdiction  Is  made  exclu^ve.  If 
the  results  are  not  In,  but  against  the  inter- 
ests of  the  school  system,  the  remedy  is 
with  the  Legislature. 

The  Judgments  of  the  circuit  court  of  the 
court  of  common  pleas,  and  of  the  nrnhntA 
court  arc  Mversed. 

Reversed. 

DAVIS,  0.  J.,  and  SHAUCK,  PBIOB,  and 
SPEAB,  JJ.,  concur. 
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FULKS  et  ol.  r.  WRIGHT  et  al. 
(Supreme  Court  of  OUo.     June  27,  1905.) 

Speoial  Sohooi.  DiEmuoT— Fokuatioh  raou 

Certbalizxo  Tebbitokt. 

When  the  schools  of  a  township  have'  been 
centralized,  no  part  of  the  territory  comprised 
ia  such  centralization  is  subject  to  be  taken 
to  form  a  special  school  district. 

(Syllabus  by  the  Court.) 

BiroT  to  CJlrcult  Court,  Cbsboctoa  County. 

Petition  of  one  Wright  and  others  for  es- 
tabllshment  of  a  special  scliool  district. 
Folks  and  others  remonstrated.  From  a 
jndgrment  of  the  circuit  court,  reversing  a 
Judgment  of  the  common  pleas,  and  affirm- 
ing a  Judgment  of  the  probate  cotirt  provid- 
ing for  the  establishment  of  the  district,  re- 
monstrators  bring  error.    Reversed. 

The  board  of  education  of  Washington 
township,  Cosbocton  county,  at  a  regular 
meeting  of  the  board  beld  January  23,  1906, 
decided  by  resolution  to  submit  to  tbe  elect- 
ors of  said  township,  at  an  election  to  be 
held  February  14,  1905,  the  question  of  cen- 
tralizing the  schools  of  said  township  under 
section  3927-2,  Rev.  St,  passed  and  approved 
April  25,  1901.  07  Ohio  Laws,  p.  344.  No- 
tice was  given  as  provided  in  section  3970-11 
(97  Ohio  Laws,  p.  354),  and  such  election  was 
duly  held  on  said  February  14th,  and  at  a 
meeting  of  the  board,  held  on  February  27, 
1906,  as  provided  In  section  3970-10  (07  Ohio 
Laws,  p.  854),  tbe  board  canvassed  tbe  vote 
and  entered  upon  its  records  the  result,  which 
was  in  favor  of  centralization  by  a  vote  of 
76  for  to  63  against  On  the  13th  day  of 
February,  1905,  the  day  preceding  the  d«(y 
saidt  election  was  beld,  tbe  defendants  In  er- 
ror, as  petitioners,  filed  their  petition  in  the 
probate  court  of  Coshocton  county  for  the 
establishment  of  a  special  school  district 
comprising,  wltb  other  territory,  about  one- 
fonrtb  of  Washington  township  within  tbe 
bonnd<iries  of  said  district  Tbe  plaintiffs  in 
error,  male  electors  residing  in  Washington 
township,  on  March  15tb,  filed  in  said  probate 
court  a  remonstrance  against  including  part 
of  Washington  township  in  said  special  school 
district  A  hearing  was  bad  in  said  court 
and  on  Marcb  22,  1905,  the  probate  Judge 
ordered  tbat  tbe  district  as  petitioned  for  be 
established.  Tbe  remonstrators  prosecuted 
error  in  the  court  of  common  pleas,  where 
the  order  of  tbe  probate  Judge  was  reversed, 
and  on  error  in  tbe  circuit  court  the  Judg- 
ment of  the  common  pleas  court  was  re- 
versed, and  the  order  of  tbe  probate  Judge 
was  affirmed;  and  error  is  prosecuted  in  this 
court  by  tbe  remonstrators,  plaintiffs  in  er- 
ror herein,  against  tbe  petitioners,  defend- 
ants in  error  herein. 

Olenn  &  Stockum  and  Yoorhees  ft  Voor- 
hees,  for  plaintiffs  in  error.  John  J.  Adams 
and  Thomas  0.  Roche,  for  defendants  in 
error. 


SUMMERS,  J.  (after  stating  the  facts). 
The  contention  here  on  the  part  of  the  de- 
fendants in  error  Is  substantially  the  same 
as  tbe  contention  of  tbe  defendants  In  error 
in  tbe  preceding  case.  Scott  et  al.  v.  McCnl- 
lougb  et  al.,  75  N.  E.  52.  That  Is,  that  sec- 
tion 3928  (97  Ohio  Laws,  p.  345)  in  express 
terms  provides  that  a  special  school  district 
may  be  formed  of  any  contiguous  territory 
which  has  a  total  tax  valuation  of  not  less 
than  $100,000  and  is  not  included  within  the 
limits  of  an  Incorporated  city  or  village,  and 
that  as  the  act  in  terms  exempts  territory 
Included  within  the  limits  of  an  incorporat- 
ed dty  or  village,  any  constructive  exemption 
is  precluded.  But  we  are  of  opinion,  for  the 
reasons  stated  in  the  opinion  in  tbat  case, 
tbat  the  words  "contiguous  territory"  are  to 
be  limited  to  such  territory  as  the  Legislature 
manifestly  had  in  contemplation  when  tlie 
section  was  enacted,  and  tbat  is  to  territory 
that  had  not  been  pre-empted  by  being  taken 
to  form  some  other  district,  but  such  as  re- 
mained a  township  district  or  a  part  there- 
of. Many  illustrations  of  sncb  construction 
might  be  given.    Two  presently  occur: 

literally  construed,  the  statutes  providing 
for  tbe  organization  of  villages  and  hamlets 
would  authorize  their  creation  out  of  terri- 
tory already  forming  a  part  of  a  village  or 
hamlet  That  would  be  absurd,  and  mani- 
festly was  not  intended.  Again,  prior  to  tbe 
adoption  of  tbe  new  Municipal  Code,  the 
statutes  provided  that  in  cities  of  the  second 
class  the  council  should  organize,  at  its  first 
regular  meeting  after  the  second  Monday  in 
April  in  each  year,  by  electing  a  president, 
a  clerk,  and  other  <^cers.  The  term  of 
the  clerk  was  for  two  years,  so  tbat,  mani- 
festly, it  was  not  the  intention  that  a  clerk 
should  be  elected  each  year.  Other  illustra- 
tions, no  doubt,  might  be  readily  found. 

Take  section  3027-2,  Rev.  St,  passed  and 
approved  April  25,  1904.  97  Ohio  Laws,  p. 
344.  It  provides:  "A  township  board  of  edu- 
cation may  submit  the  question  of  centraliza- 
tion and  upon  the  petition  of  not  less  than 
one-fourth  of  the  qualified  electors  of  such 
townsblp  district,  must  submit  such  question 
to  a  vote  of  the  qualified  electors  of  such 
township  district  and  If  more  votes  are  cast 
in  favor  of  centralization  than  against  It,  at 
sncb  election,  it  shall  then  become  tbe  duty 
of  the  board  of  education,  and  such  board  of 
education  is  required  to  proceed  at  once  to 
the  centralization  of  (tbe)  schools  of  the 
township."  Interpreted  literally,  centraliza- 
tion would  include  all  the  schools  in  tbe 
township,  city,  village,  and  special  district, 
as  well  as  township  schools,  which  mani- 
festly was  not  the  Intention  of  the  Legisla- 
ture. This  section  further  provides:  "When 
tbe  schools  of  a  township  have  been  central- 
ized, such  centralization  shall  not  be  dis- 
continued within  three  years  thereafter,  and 
then  only  by  petition  and  election  as  required 
herein,  and  If  at  such  election  more  votes  are 
Digitized  by  V^OOQlC 


5e 


76  NOBXHSASTGBN  KXPORTEB. 


(Ohio 


cast  agalABt  centralization  tban  for  it,  the 
ditision  in):o  subdistricts  a&  tbey  existed 
prior  to  centralization,  shall  be  thereby  re-c 
established  at  the  next  re^lar  election,  and 
snbdlstrlct  directors  shall  be  elected  as  pro- 
vided in.  section  3921a  of  tbis  act"  Tbis 
shows  plainly  that  the  Legislnture  -contem- 
plated .only  the  centralization  of  subdistricts, 
and  the  provision  that,  when  the  schools  of 
a  township  have  been  centralized,  such  cen- 
tralization shall  not  be  discontinued  within 
three  years  thereafter,  wonld  seem  to  indi- 
cate clearly  that  the  Liegislature  did  not  con- 
template that  decentralization  might  be  ef- 
fected by  the  taking  of  the  whole  or  a  part 
of  the  territory  of  the  township  for  the  es- 
tablishmtot  of  a  special  school  district  Sueh 
being  the  intent  of  the  I^gislatBre,  and  pro- 


ceedings having  been  commenced  for  the  cen- 
tralization of  the  schools  o£  ttke  township 
prior  to  the  filing  of  the  petition  in  the  pro- 
bate court  for  the  establishment  of  the  spe- 
cial school  district,  the  tei-ritory  of.  Wash- 
ington township,  pending  those  proceedings, 
was  not  subject  to  be  taken  for  a  special 
school  district;  and  the  probate  judge  was 
without  jurisdiction  to  Include  in  the  special 
school  district  any  part  of  the  territory  of 
Washington  township. 

Judgment  of  the  circuit  court  is  reversed, 
and  the  judgment  of  ttie  court  of  cominon 
pleas  is  a£Srmed. 

Reversed. 

DAVIS,  a  X,  and  SHAUGK,  FRIGB,  and 
SPEAR,  JJ.,  concur. 
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(188  Mas*.  BS7) 

HASTINGS  LTTMBER  CO.  t.  BDWAEDS 
et  al.-  "■■ 

(Supreme  Judicial'  (ionrt  o(  ^fa8sachtaseit8. 
"Suffollt.    Sept  7,  1905.) 

1,  CORPORATION'S— Cancelino  StJbscbiptions 
— Power  of  Diuectors. 

.•  The  by-law  of  a  corporation  providing  tliat 
the  dkectors  shali  have  general  suparv-jsion  and 
control  of  the  business  of  the  corporation  and 
full  power  to  take  all  such  steps  aa  shall  be 
for  its  best  interest,  and  may  issue  and  dis- 
pose of  such  part  of  the  treasury  stock  as  they 
deem  for  its  best  interest,  do^s  not  empower  the 
directors,  at  request  of  a  silbscribor  for  stock, 
to  convert  shares  for  which  he  had  subscribed, 
but  which  he  did  not  wish  to  take  and  pay  for, 
into  such  stock,  and  thua  relieve  bim  from  bis 
subscription. 

2.  Samb— Stock  Subscriptions— "PAyMENT. 

Under  a  contract  of  snbscription  for  stock 
Of  a  corporation,  by  which  each  subscriber 
agrees  to  take  and  pay  for  the  number  of 
shares  set  opposite  his  name,  there  is  a  promise 
by  each  signer,  the  performance  of  which  is  not 
dependent  on-  payments  of  other  subscribers,  so 
that  amission  of  tbe  stock  of  one  subscriber 
from  assessments  for  payment  of  stopk  does  not 
relieve  the  other  subscribers  from  liability  there- 
on. 

Case  Reserved  from  Snprepie '  Judicial 
Court,  Suffolk  County;  Henry  1^.  Braley, 
Judge. 

Action  by  the  Hastings  Lumber  Company 
against  EdTE-Ards  and,  others,  executors. 
Case  reserved  for  determlnatioo  o<  the  full 
court    Judgment  for*  plaintiff. 

OJbbs  &  Pratt,  for  plalatlfl.  J.  .WUlard, 
for  defendants. 

BEAX,BY,  J.  The  plaintiff,  a  foreign  cor^ 
ppration  orsaniTed  and  chartered. under  the 
laws  of  the  state  of  Maine,  brings  this  ac- 
tion on  a  written  agreement  signed,  among 
othersy  by  the  defendants'  testator,  who  sub- 
scribed for  250  shares  of  its  capltajl  stock. 
After  the  contract  took  effect  there  was  a 
full  compliance  with  all  precedent  conditions 
upon  which  payment  depended,  w^ile  187^^ 
sluires  of  his  subscription  have  been  taken 
and  paid  for  by.^e  testator,  or  since  his 
death  by  his  executors,  for  which  certifl' 
cates  have  been  issued.  Payment  for  these 
shares  was  madp  from.time  to  time  as  called 
for  by  the  directors,  under  the  following 
provision:  "The  first  payment  on  account 
of  said  subscription  shall  be  20  per  cent,  of 
the  amount  of  all  stock  subscribedt  respec- 
tively, and  shall  be  payable  when  the  title 
of  said  property  has  been  approved,  and  a 
proper  conveyance  made,  and  the  consum- 
mation of  the  agreement  relative,  to  the  pur- 
chase thereof;  and  the  balance  of  said  sub- 
scription shall  be  payable  when  and  as  fast 
as  may  be  necessary  to  comply  with  the 
terms  of  such  purchase,  and  for  the  purpoaa 
of  operating  upon  said  property  if  such 
course  is  decided  upon  after  the  organization 
of  said  corporation."  Among  ,the  snbscrib- 
«8  the  name  qf  <]larrett  Bchenck  appears, 
who,  after  agreeing  to  take  and  pay  for.  250 
sl^ues,  finally   paid  for  60,   and  then  en- 


dealvored  to  transfer  his  Obligation,  or  '»the 
balance  of  my  subscription  for  stock,"  to 
strangers  to  the  agreement  "'  '- 
'  The  by4aws  of  the  corporatton  provide 
that!  "The  b*ard  of  directors  shall  have 
gene^ral  Supervision' and  control  of  the  busi- 
ness of  the  '(Corporation,  and  shall  have  f*i! 
pbwer  to  take  all  such  steps  as  In  their  jndg- 
■merit  shall  be  for  the  beat  Interests  of  the 
company.  •  •  •  '  They  ■may  issue  and  dis- 
pose of  such  part  of  the  treasury  stock  as 
they  deem  for  the'  be^  interests  ot  the  cor- 
poration." Acting  under  this  authority,  it 
appears  froita  the  records  of'the  bbard  that 
after  the  attempt  to  transfer  had  been  un- 
derfiiken,  at  a  meeting  h^d  on  April  19, 
1900,  and  when  making  an  assessment  upon 
the  subscribers,  they  voted  to  omit,  "the  sub- 
scription of  Garrett  Schenck."  It  is  to  be 
Inferred  that  no  nbtlce  of  this  call  *as' Sent 
to  him.  While  the  vote  to  Omit  was  limited 
In  terms  to  the  assessment  then  levied,  and 
no  vote  of  a  similar  exemption  appears  In 
making  the  remaining  assessments  required 
to  complete  the  payment  of  the  full  capltat, 
yet  the  actual  omission  of  his  stock,  tespedal- 
ly  from  the  last  two  calls  that  are  the  sub- 
ject of  tliis  suit,  is  the  ground  on  which  the 
defendants  refuse  to  pay  them;  for  they 
claim  that  such  omission  rendered  eacb  of 
these  'assessments  void  and  .uncollectible 
from  the  other  subscribers.  The  vnrongful 
conduct  of  which  they  really  'complain  Is 
that  successfully  to  float  the  enterprise  all 
the  capital  -was  to  be  paid  in  as  called  for, 
and  because  this  was  to  be  accomplished  by 
payments, made  in  Installments  it  would  be 
inequitable  for  tlie  corporation  to  require  the 
other  stockholders  to  risk  their  money  and 
to  contribute,  while  his  subscription  ■was 
treated  aS.  exempt  .  ' 

Kt  is  conceded  by  the  parties  that  the  suit 
Is  properly  brought  in  the  name  of  the  cor- 
poration, and  their  respective  rights  are  to 
be  .determined  by  the  laws  of  its  domicile. 
Penobscot  &  Kennebec  JJ.  R.  ,Co.  v.  Bartlett, 
12.  Gray,  244,  71  Am.  Dee.  753;  Callender,' 
McAusIan  &  Troup  Co.  v.-  Flint  18T  Mass. 
104,  72  N.  E.  315.  In  the  consideration  of 
the  case  the  distinction  is  not  to  be.  for- 
gotten that  the  action  is  not  to  recover  an 
unpaid  assessment  levied  upon  the  capital 
stock,  but  is  brought  upon  the  agreement 
"to  ta^e  and  pay  for"  the  shares,  treated  as 
a  conti-act  at  common  law  to  recover^  the 
amount  remaining  due  of  the  testator's 
subscription.  Worcester  Turnpike  Corp.  v. 
WUiard,  5  Mass;.  80,  96,  4  Am.  Dec.  89; 
Salem  MiUdam  Corporati<Ht  v.  Ropes,  6 
Pick.  23,  24;  City  Hotel  v.  Dickinson,  6 
Gray,  5S6;  Boston,  Barre  &  Gardner  Rail- 
road Co.  V.  Wellington,  113  Mass.  79,  8T; 
Anglo-American  Land,  Morl^age  A  Ag^icy 
Co.  V.  Dyer,  181  Mass.  593,  598,  64  N.  E.  416; 
Beiiast  &  Moosehead  Railroad  Co.  r.  Moore^ 
60  Me.  561;  Phceuiz  Warehowtng  Coi.  T. 
Badger,  67  JI.  Y.  2Sf4,  3Qa        !• 
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No  questlcHis  concerning  the  cmnulatiye 
statutory  remedy  providing  for  the  forfei- 
ture of  stock  by  sale  for  unpaid  assess- 
ments, or  the  maintenance  of  an  action  at 
law  to  recover  for  a  balance  remaining  after 
such  sale,  or  the  liability  of  a  transferee 
tot  assessments  after  an  assignment  to  him 
of  shares  by  an  original  subscriber,  are  in- 
volved. See  Mechanics'  Foimdry  &  Machine 
Co.  V.  Hall,  121  Mass.  272;  Lewey's  Island 
Railroad  Co.  r.  Bolton,  48  Me.  451,  77  Am. 
Dec.  236;  New  Haven  Horse  Nail  Co.  ▼. 
Lhiden  Springs  Go.,  142  Mass.  349,  354,  7 
N.  B.  773;   Brigham  v.  Mead,  10  Allen,  245. 

The  transaction  shown  by  the  assignment 
and  the  letter  of  the  president  of  the  com- 
pany, set  forth  in  the  report,  presumably 
was  the  reason  for  the  vote  of  omission. 
But  it  is  clear  that  these  papers,  with  the 
action  taken,  cannot  be  treated  as  transfer- 
ring the  title  of  the  stock  to,  nor  its  ac- 
ceptance by,  the  plaintiflr.  As  the  entire 
capital  was  fully  taken,  and  none  of  the 
shares  appear  to  have  been  forfrfted,  there 
was  no  treasury  stock  the  directors  could 
issue.  Furthermore,  the  by-law  was  Insuffi- 
cient to  confer  upon  them  any  power,  at 
the  request  of  a  subscriber,  to  convert  shares 
for  which  he  had  subscribed,  but  did  not 
wish  to  take  and  pay  for,  into  such  stock, 
and  thus  relieve  him  from  his  subscription. 
If  there  had  been  a  formal  agreement  be- 
tween him  and  the  directors  that  the  num- 
ber of  his  shares  should  be  reduced,  and 
that  he  should  take  only  those  he  had  al- 
ready paid  for  and  surrender  the  balance  to 
the  corporation,  while  his  original  subscrip-. 
tlon  should  be  canceled,  such  an  arrange- 
ment, In  the  absence  of  a  statute,  charter, 
by-law,  or  vote  of  the  corporation  expressly 
permitting  It,  but  not  appearing  In  this 
case,  would  have  been  void.  It  neither  would 
have  relieved  him,  nor  worked  a  discharge 
of  the  testator's  liability.  Penobscot  &  Ken- 
nebec Railroad  Co.  t.  Dunn,  39  Me.  687; 
White  Mountains  Railroad  Co.  y.  Eastman, 
34  N.  H.  124;  Meyer  v.  Blair,  109  N.  Y.  600, 
17  N.  B.  228,  4  Am.  St  Rep.  500;  Addison's 
Case,  L.  R.  5  Ch.  293;  In  re  Esparto  Trading 
Co.,  12  Ch.  Dlv.  191,  194.  And,  while  it  may 
be  inferred  that  It  might  have  been  the  in- 
tention of  the  president,  and  possibly  of 
part  of  the  directors,  to  treat  the  remaining 
190  shares  as  treasury  stock,  this  purpose 
was  not  accomplished,  and  the  corporation 
so  far  never  has  dealt  with  the  proposition, 
or  accepted  a  surrender  of  his  stock,  or  re- 
lieved Schenck  from  his  original  promise. 

The  Judgment  of  the  board  that  the  pay- 
ments were  necessary,  and  that  the  amount 
should  be  fixed  as  shown  by  these  votes, 
was  within  the  authority  conferred  upon 
them,  and,  where  no  fraudulent  purpose  is 
shown,  their  action  is  conclusive  upon  the 
subscribers  without  previous  notice.  Glenn 
v.  Marbury,  145  U.  S.  490,  12  Sup.  Ct  914, 
86  L.  Ed.  790.  No  evidence  appears,  nor  is 
mny  claim  advanced,  that  the  directors,  in 


the  exercise  of  their  large  discretionary  pow- 
ers In  the  supervision  of  the  general  affairs 
Of  the  company,  or  In  calling  for  the  pay- 
ment of  subscriptions,  have  acted  otherwise 
than  in  good  faith  and  for  its  general  wel- 
fare, or  that  they  have  shown  any  Inten- 
tional partiality  between  the  subscribers. 
Eventually  no  subscriber  could  be  held  un- 
der the  agreement  for  more  than  the  amount 
of  his  subscription.  As  the  contract  of 
Schenck  was  not  canceled  or  discharged,  the 
mere  order  of  time,  and  nothing  more,  when 
payment  should  be  enforced  by  appropriate 
corporate  action  taken  against  him,  would  be 
Immaterial. 

On  recurrence  to  the  contract.  It  Is  there 
stated  that  every  subscriber  agrees  "to  sub- 
scribe, take,  and  pay  for,  at  par,  the  num- 
ber of  shares,  *  *  *  of  the  par  value  of 
one  hundred  dollars  each,  set  opposite  their 
respective  names."  This  Is  an  express  in- 
dividual promise,  made  by  every  slg^ner  of 
the  subscription  paper,  the  performance  of 
which  Is  nof  dependent  upon  payments  by 
other  subscribers.  Boston,  Barre  &  Gard- 
ner Railroad  Co.  v.  Wellington,  nbl  supra; 
Worcester  Turnpike  Corp.  v.  Willard,  ubl 
supra;  Salem  Mllldam  Corporation  v.  Ropes, 
ubl  supra;  Belfast  &  Moosehead  Lake  Rail- 
road Co.  V.  Moore,  ubl  supra;  Northwood  Un- 
ion Shoe  Co.  V.  Pray,  67  N.  H.  435,  32  Ati. 
770.  Upon  reference  to  the  decisions  of  the 
Supreme  Judicial  Court  of  Maine,  where 
similar  contracts  have  been  under  consid- 
eration, it  fully  appears  that  such  constmc- 
tion  uniformly  has  been  given  by  that  court 
In  all  cases  where,  as  In  the  present  case,  It 
has  been  sought  to  hold  a  subscriber  to  per- 
form his  agreement  Bangor  Bridge  Go.  v. 
McMahon,  10  Me>.  478;  South  Bay  Meadow 
Dam  Co.  v.  Gray,  80  Me.  547;  Kennebec  ft 
Portiand  Railroad  Go.  v.  Kendall,  31  Me. 
470;  Kennebec  &  Portland  Railroad  Oo.  T. 
Jarvis,  34  Me.  860,  363;  Buckfleld  Branch 
Railroad  Co.  T.  Irish,  39  Me.  44;  Penobscot 
Railroad  Co.  v.  Dummer,  40  Me.  172,  175, 
63  Am.  Dec.  654;  Belfast  &  Moosehead  Lake 
Ralh-oad  Co.  v.  Inhab.  of  Brooks,  60  Me. 
568;  Belfast  &  Moosehead  Lake  Railroad 
Co.  ▼.  Cottrell,  66  Me.  185,  190;  Skowhegan 
&  Athens  Railroad  Co.  v.  Kinsman,  77  Me. 
370,  371,  372;  Rockland,  Mt  Desert  &  SulU- 
van  Steamboat  Co.  t.  Sewall,  78  Me.  167, 
8  Atl.  181.  See,  also,  Penobscot  &  Kenne- 
bec R.  R.  Co.  v.  Bartlett  supra.  Thus,  In 
the  case  of  Kennebec  &  Portland  R.  R.  Go. 
V.  Jarvis,  34  Me.  360,  363,  It  was  said  by 
Chief  Justice  Shepley,  when  considering  a 
like  contract:  "The  promise  is  to  pay  'all 
legal  assessments.'  It  Is  to  pay  for  the 
shares  as  he  should  be  required  by  a  vote 
of  the  company,  without  any  reference  to 
assessments  or  payments  to  be  made  by 
other  shares."  And  this  decision  Is  followed 
in  a  full  opinion  by  Chief  Justice  Appleton 
in  Bucksport  &  Bangor  R.  R.  Go.  v.  Budc, 
65  Me.  536,  541. 

Nor  are  the  cases  of  Somerset  &  Kennebec 
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R.  R.  CO.  T.  Cnsblngr,  45  Me.  524,  and  Pike 
T.  Bangor  &  Calais  Shore  Line  Railroad  Co., 
68  Me.  445,  on  which  the  defendants  rely,  in 
conflict  with  them.  In  these  last  cases  the 
validity  of  the  assessments  under  considera- 
tion arose  under  charters  that,  so  far  as 
expedient  or  necessary,  permitted  them  to  be 
levied  and  enforced  from  time  to  time  only 
npon  all  the  shares,  of  the  corporation.  But 
In  neither  case  did  the  cause  of  action  de- 
clared on  rest,  or  the  decision  go,  upon  the 
basis  of  an  express  contract  to  take  and  pay 
for  stock. 

In  accordance  with  the  terms  of  the  report, 
judgment  is  to  be  entered  In  favor  of  the 
plaintiff  for  $6,250.  with  Interest  at  the  legal 
rate  on  $3,570  of  this  amount  from  July  25, 
1902,  And  on  the  remainder  of  $2,500  from 
October  3, 1902,  to  tbe  date  of  entry. 

So  ordered. 


<i»  Hms.  1) 
MAHAN  V.  NEWTON  ft  B.  ST.  RT.  00. 

(Sopreme  Judicial  Court  of  Massachusetts. 
Middlesex.     Sept  7,  1905.) 

1.  Electxioitt— Stbebt  Raiiaoads— Tbouuet 
WiBEs— Blectbio  Shock— Evidence. 

Evidence  in  an  action  for  the  death  of 
plaintiff's  intestate  and  for  bis  conscious  suf- 
fering examined,  and  held  to  support  a  finding 
that  the  death  and  suffering  complained  of  were 
caused  by  an  electric  current  wSich  came  from 
the  company's  trolley  wire,  authorizing  a  re- 
covery, if  the  company  was  negligent  and  the 
intestate  free  from  contribntoty  negligence. 

2.  Saue— Neouoerce— SonrciEHCT. 

Evidence  in  on  action  against  a  street  rail- 
way coinpany  for  tbe  death  and  conscious  suf- 
feruig  of  plaintiff's  intestate,  by  reason  of  an 
electric  shock  while  engaged  In  putting  a  cross- 
arm  to  a  pole  of  a  light  company,  examined,  and 
held  to  support  a  finding  of  actionable  negli- 
gence on  the  part  of  the  street  railway  company 
for  failing  to  prevent  its  trolley  wire  from 
coming  in  contact  with  a  light  wire  and  char- 
ging it  with  an  electric  current 

8.  Same— CoNTEiBxrroBT    Nkowgewob  —  Evi- 

DBKCB— SUITICIEHCT.     - 

Evidence  in  an  action  against  a  street  rail- 
way company  for  the  death  and  conscious  suf- 
fermg  of  plaintiff's  intestate,  by  reason  of  an 
electric  shock  from  tbe  company's  trolley  wire 
coming  in  contact  with  a  light  wire  near  which 
he  was  working,  examined,  and  held  to  show 
freedom  from  contributory  negligence. 

4.  Same— Electbio  IitoHT  Companies— Rin-Es 
— VioiATioN  BT  Linemen. 

A  violation  by  a  lineman  of  a  rule  of  a 
light  company  employing  bim  that  linemen 
should  treat  every  light  wire  as  a  live  wire  is 
not  conclusive  evidence  of  negligence,  but  only 
a  circumstance  to  be  considered  with  others. 

6.  Same— AFPI.IANCE8  to  Pbevent  Injubt— 
Evidence. 

In  an  action  against  a  street  railway  com- 
pany for  tbe  death  of  a  lineman  employed  bv  a 
light  company,  by  reason  of  receiving  an  elec- 
tric shock  coming  from  a  trolley  wire  on  coming 
in  contact  with  a  light  wire,  evidence  of  the 
existence  of  an  appliance,  known  as  a  "guard 
wire,"  in  common  use  for  the  purpose  of  pre- 
venting trolley  wires  from  coining  In  contact 
with  other  wires,  was  admissible. 

&  AppEAir-ElxcEPTM  Ns— Waives. 

Kxceptiona  not  argued  are  deemed  waived. 


Exceptions  from  Superior  Court,  Middle- 
sex County;    Wm.  Schofleld,  Judge. 

Action  by  one  Mahan,  as  administrator  of 
John  P.  Maban,  against  the  Newton  ft  Bos- 
ton Street  Railway  Company.  ThM-e  was 
a  verdict  for  plaintiff,  and  defendant  ex- 
cepts.   Overruled. 

Geo.  L.  Mayberry  and  Vabey,  Innes  ft  Mans- 
field, for  plaintiff.  Walter  L  Badger  and 
Wm.  H.  Hitchcock,  for  defendant 

MORTON,  J.  This  is  an  action  of  t<»i:  by 
the  plalntur,  as  administrator  of  tbe  estate 
of  John  P.  Mahan,  to  recover  for  personal 
Injuries  to,  and  for  tbe  death  of,  his  Intestate, 
which  are  alleged  to  have  been  caused  by 
the  defendant's  n^llgence  while  tbe  intes- 
tate was  in  the  exercise  of  due  care.  Ibexe 
was  a  verdict  for  the  plaintiff,  and  the  case 
is  here  on  exceptions  by  tbe  defendant  to 
the  refusal  of  tbe  court  to  rule,  as  requested 
by  it,  that  the  plaintiff  was  not  entitled  to 
recover,  and  to  direct  a  verdict  for  tbe  de- 
fendant and  to  the  admission  of  evidence. 

Tbe  accident  occnrred  November  4,  1899. 
The  plaintUTs  intestate  was  at  the  time  a 
lineman  in  the  employ  of  tbe  Newton  ft  Walt- 
ham  Oaslight  Company,  and  was  at  work  pot- 
ting a  cross-arm  on  to  a  pole  belonging  to 
that  company  in  Beacon  Square,  Watertown. 
While  BO  at  woib  an  electric  current  passed 
into  and  through  bis  body,  causing  his  death 
and  tbe  injuries  complained  of.  Tbe  plain- 
tiff contends  that  tbe  current  came  from  tbe 
contact  of  the  trolley  wire  of  the  defendant 
company  with  an  electric  light  wire  be- 
longing to  the  gaslight  company,  and  that 
tb»e  were  no  guard  wires  above  tbe  trolley 
wire,  as  there  should  have  been  to  prevent 
such  an  accident  We  think  that  there  was 
evidence  supporting  this  contention. 

There  was  testimony  tending  to  show 
that,  Just  below  tbe  place  where  the  plain- 
tlfTs  intestate  was  engaged  In  putting  up  the 
cross-arm,  there  were  two  other  cross-arms 
carrying  wires  belonging  to  tbe  gaslight 
company.  Tbe  upper  arm  carried  two  wires 
belonging  to  the  so-called  commercial  cir- 
cuit, and  the  lower  carried  wires  belonging 
to  the  incandescent  circuit,  which  supplied 
the  street  lights  of  the  town.  There  was 
testimony  tending  to  show  that,  when  the 
plaintiff's  intestate  mounted  the  pole,  there 
was  no  current  passing  over  any  of  these 
wires.  Plugs  bad  been  pulled  out  of  a  cut- 
off box  near  by,  which  bad  the  effect.  It  was 
testified,  of  rendering  tbe  commercial  wires 
dead  wires  from  there  to  the  end  of  the  cir- 
cuit, which  distance  included  tbe  pole  on 
which  plaintiff's  Intestate  was  working.  Tbe 
incandescent  circuit  bad  been  shut  off-  at  the 
works  at  12:30  a.  m.,  and  an  arc  circuit, 
which  was  the  only  other  one  operated  by 
the  gaslight  company,  bad  been  shut  off  at 
tlie  works  at  between  6  and  6:30  a.  m.  The 
cut-off  box  was  examined  half  an  hour  after 
tbe  accident,  and  was  found  with  tbe  plugs 
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out  and  In  good  order.  Tbere  was  no  dis- 
pute that  the  man  wa9  killed  by  the  passage 
of'  an  electric. current  through  his  body,  and 
the  testimony,  above  referred  to  and  other 
testimony  tended  to  show,  that  the  current 
could  not  haye  cootie.from  the  wor^wS  of  the 
gaslight  company.  The  acddqnt  did  not  oc- 
cur till  a  car  of  the  defendant  company  ap- 
proached the  seenei  and  rft  tile  time  of  the 
accident'  there  was  testimony  tending  to 
show  that  the  car  was  only  a  short  distance 
away.  There  was  also  testimony  tending 
to  Bhoiw  that,  &»  the 'car  approached,  the 
trolley  pole  lifted  the  1J?oIley  wire  very  near 
to' the  electric  light  wires,  and  "ofte  -vrltness 
testified  that,  the  trolley  wire  was  shoved 
up  against  the  electric  light  wires." 
•  In  view  of  this  and  other  testimony,  we 
d*  not  see  how  It  could  be  said  or  ruled  that 
tbere  Was  no  evidence  that  the  current  which 
killed  Hie  plaintiffs  Intestate  came  from 
the  tr»lley  wire  •  of  ttie  defendabt  There 
\mi  testimony  to  the  «ff«ct  that  the'  cut-off 
b<k  contained  a  fuse  tbAt  would  have  burn- 
ed <rat  If  at  any  -time  prior  to  the  accident 
any  heavy  current  bad  got  Into  the  wires 
connected  with  the  bor  from  an  outside 
source,  and  that  the  fuse  was  In  good  con- 
dition'aft^r  the  accident'  There  was  also 
testimony  tending  to  show  that  a  current  of 
!J0O  volts,  which  was  the  current 'carried  .by 
the  tfblley  wire,  would  not  kill  a  man,  or, 
at'  least,  would  not  kill'  him  unless  be  was 
well  grounded,'  and  that  plalntilfs  Intestate 
was  n^t  well  grounded.  'But  these  wei'e 
matters  tor  the  Jury  to  pass  upon.'-  It  could 
no^  be  ruled'  as  matter  of  law  that  by  reason 
of  them  thiB  Jnry  would  not  be  ^warranted  In 
finding  tbht  the>  current  came  from  the  trol- 
ley wire.  '  '  •  '  !  •  ■ 
The  fact;  ho'wever,  that  the  current  came 
from  the  defendant's  trolley  wire,  if  It  did 
so  'Come,  would  not,  of  ItBolf,  wltliout  any- 
thing more,  rendef  the  defendant  liable.  It 
must  further  appear,  or  tbere  niiist  be  evi- 
dence tending  to  show,  that  the.plalotllPfl 
intestate  whs  killed  as  the  result  of  abreaoh 
iff  eorac' fluty  which  the  defendant  owed  to 
IVifli.  ■  •  The  neisfllgence  relied  tfn  is  the  failure 
of'  the  defendant  to  put  up  and  maintain 
KiWrd  wires.  There  was  evidence,  which 
was  objected  to  by  the  defendant,  tending  to 
show  that  It  ■'was  customary  to  use  .such 
•n'lres,  and  that  they  were  in  ge-neral  use  nt 
the  time  of  the  accident,  and  that  they  were 
used 'to  prevent  other  wires  from  coming  In 
contact  with  the  trolley  wire,  which  was  an 
uncovered  wire,  and  thus  becoming  charsed. 
The  witness  who  testified  to  this  admitted  on 
cross-examination  that  some  systems  did  not 
■use  sueh  ■wires,  and  that  they  were  not  used 
In  many  Important  localities  In  this  vicin- 
ity. The  defendant  was  operating  cars  In 
the  public  streets  by  the  use  of  a  highly 
dangerous  agency.  It  was  bound  to  know 
that  otho"  wires  were  or  might  be  strung 
along  the  streets  for  various  purposes,  and 
that  p^8oi»  would  or  might  be  employed 


to  work  upon  them,  and  it  was  lts,4nty>  In 
the-,  exercise  of  reasonable  care,  to  adopt 
such  precautions  as  were  proper  to  prevent 
Its  own  wires  from  coming  in  contact  wl,^ 
■the  wires, upon  which  such  persons  were  or 
might  be  employed  and  .injuring  tkem.  It 
wa^  for  the  jury  to  say,  takUig  everything 
Into. account,  including  the  expeuse  and  prac- 
ticability of  gijard  wires .  and  the  way  In 
t^hich  the  trolley  'wtre  was. put  up,  aa  to 
which  there  was  evidence  from  the  defend- 
ant, whether  the  defendant  bad  performed 
this  duty,  and  whether  the  pIalntlS>.  Intcs- 
t{i,te  was  Injpr^  and  lulled  In  consequence 
of  lt|  failure  to  do  so. .  It  could  not  be 
ruled  as  matter  of  la'w  that  tbere  was  no 
evidence  fit  negligence  on  Its  part,  or  that 
the  negligence,  if  any,  had  not  resulted,  in 
harm  to  the  plaintiff's  Intestate.  McKay  v. 
So.  Bell"  Tel.  Co.,  lU  Ala.  337,  19  South; 
695,  31  L.  R.  A.  589.  56  Am.  St  Rep.  5©; 
City  Electric  Ry.  Co.  v.  Conery,  61  Ark.  381, 
33  S.  W.  426,  31  L.  R.  A.  570,  54  Am.  St 
Rep:  263;  Atlanta  Qonsol.  St  Ryv  Co.  v. 
Owlngs,  97  G/i.  663,  25  S.  E.  377,  33  L.  R. 
A;  798;  Pott^  v.  Shreveport  Belt  Ry.  Co., 
110  La.  1,  34  South.  103,  98  Am.  St  Rep.  452; 
Brooks  v.  Consol.  Gas  Co.  (N.  J.  Err.  &  App.) 
67  AU.  396;  N.  Y.  Tel.' Co.'  v.  Bennett, '62 
N.  J.  Law,  742,  42  AtL  759{  United  Elect 
Ky.  Co.  V.  Sbelton,  89  Tenn.  423,  14  S.  W. 
86»;  Block  v.  Railway  Co.,  89  "Wis.  371; 
61  N.  W.  1101,  27  L.R.;.A.  '865,  46  Am.  St 
Rep.  849.  ^  .    , 

The  defendant  further  contends  that  tho 
plaintlfC's  Intestate  was  not  In  the  exercise 
of  due  care.  He  was  not  a  regular,  lineman. 
He  bad'  been  working  for  the  gaslight  com- 
pany two  weeks  when  killed,  and.  a  year 
and  a  half  before  bad  worked  for  It. about 
six  weeks'.  So  far  as  appears,  this  had 
been  the  extent  of  his  experience  in  thfe  elec- 
tric light  business.  The  superintendent  of 
the  gaslight  company  testified  that  the  line- 
men were  to  look  out  for  their  own  safety, 
and  that  a  notice  to  that  effect  was  ported 
at  the  works,  and  the  men  wore  also  In- 
structed by  the  fqrempn.  He  also  testified 
that  tbere  was  a  rule  that  the  llnCmen  should 
treat  every  wire  as  a  live  wire,  and  that  the 
company  provided  rubber  gloves  for  men  to 
use  In  handling  dangerous  wires.  But  there 
was  evidence  tending  to  show  that  the  dCs 
ceased  bad  no  reason  to  believe^  when  he 
mounted  the  pole,  that  any  of  the  gaslight 
company's,  ■wires  which  It  carried  were  then 
dangerous;  and,  if  they  were  not  there  ■was 
no,  occasion  for  him  to  use  rubber  gloves,  even 
If  such  gloves  had  been  provided  by  the 
company  and  were  tbere  for  use,  of  which 
latter  fact  there  was  slight.  If  Any,  evidence. 
The  rule  that  linemen  should  treat  every 
■wire  as  a  live  wire  was  made  in  their  in- 
terest aftd  for  their  safety,  as  well  as  In  the 
Interest  of  the  company,  and  was  Intended 
as  a  general  standard  of  conduct  for  the 
men  In  working  about  the  wires  of  the  oom« 
pany.    It  w<»uld  be  (P>^g,^>^^^gtt 
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that  in  no  case  and  under  no  circumstances 
would  a  lineman  be  Justified  In  treating  a 
wire  as  a  dead  wire  because  of  the  rule. 
That  would  be  .making  the  rule  itself  a  con- 
cluslTe  standard  of  negligence,  whereas  It 
was,  at  most,  only  one  circumstance  to  be 
considered  with  others.  The  relative  posi- 
tion of  the  tro.lley  wire  and  the  electric  light 
wires  was  open  to  view..  But  there  was 
nothing  to  show  that  the  intestate'.s  atten- 
tion was  called  to  it,  or  that,  if  it  had  been, 
he-  would  have  appreciated  the  danger  from 
a  <:ontact  of  the  two  wires;  and  he  could 
hardly  be  .deemed  at  fault  for.  not  observing, 
the  relative  position  of  the  two  wires,  when 
the  superintendent  of  the:  electric  light  com- 
pany, whose  business.  It  was  to  notice  such 
matters,  testified  that  he  might  ttfive  driven 
through  the  square  without  seeing  It  The 
question  whether  the.  Intestate  was.  In  .the 
exercise  of  due  care  was  eminently  one  for 
the  Jury. 

There  remain  two  questions  of  evldence-r 
one,  aliready  referred  jco,  of  the  customary 
use  of  guard  wires;  and  the  other,  that  in 
this  part  of  the  countriy,  according  to  the 
usual  construction,  a  trolley,  wire  would  be 
lifted  between  three  and  four  Inches  by  the 
passage  of  a  ear  along  the  track.  We  con-, 
strue  the  evidence  relating  to  the  former  as 
meaning  simply  that  there  was  an  appli- 
ance, known  as  a  "guard  wire,"  In  common 
use  for  the  purpose  of  preventing  contact 
between  trolley  wires  and  other  wlrqs. '.  So 
construed,  the  evidence  was  clearly  admissi- 
ble. Dolan  V.  Booth  Cotton  Hills,  185  Mass. 
676,  579,  70  N.  E.  1025,  and. cases  cited.  In 
regard  to  the  other  matter  we  think  that  the 
evidence  was  admissible,  as  tending  to  sup- 
port the  plaintilTs  contention  that  the  ac- 
cident was  caused  by  a  contact  between  the 
trolley  wire  arid  the  electric  light  y^Ires. 

E.xoeptlons  were  taken  to, the  admission 
of  other  evidence;  but  they  .have  not  been 
argued,  and  we  treat  them  as  waived. 

Exceptions  overruled. 


(1S3  Mass.  38)  .  .         ,  ', 

PIBBOB  v.,,OBRlEN. 

(Sapreme  Judicial  Court  of  Massacbasetts. 
Suffolk.    Sept  8,  1903.) 

1.  b^aunitlert    oonvetances  —  intent    op 
Selleb— Knowledge  of  Buyeb.    , 

A  sale  with  intent  on  the  part  of  the  seller 
to  defrand  his  creditors  is  npt  invalid  as  to  the 
pureha.ier,  if  lie  paid  value  and  had  no  actnal 
knotvledKe  of  the  fraudaleut  intent. 

[Ed.  Note. — For  cases  in  point,  see  vol:  24, 
Cent  Dig.  Fraudulent  Conveiyancee,  }S  518,  520.J 

2.  Sales— CoiiBiDEBATiOM.i 

Where  the  purchaser  of  personalty  gave 
notes  for  the  value  of  the  goods,  and  also  under- 
took the  paytnetit  of  accounts  doe  by  the  sellers, 
there  was  consideration  for  the  sale. 

[Ed.  Note. — For  cases  in  point  »e  vol.  24, 
Cent.  Dig.  Fraudulent  Conveyances,  §.214.] 
8.  Tbial— Instructions. 

The  court  is  not  required  to  pick  out  the 
nncontroverted  facta  and  rule  npon  them,  un- 


less the  disputed  facts  are  immaterial  to  the 

issue. 

4,  CoNVEBsioN— Measure   of  ,  Dauaqss— rlir- 

8TBUCT10NS — HaSMXESS   ETBBOB. 

Where,  in  conversion  to  recover  the  valiie 
of  certain  goods,  the  auditor  <ound  that  the 
wholesale  value  of  the  goods  was  $9,000  and 
the'  retail  value  $12,000,  and  found  for  plaintiff 
in  the  sum  of  $9,OO0  with  interest,  and  On  trial 
the  judge  instructed  that  as  plaintiffs  were  con- 
tent to  take  $9,000  and  interest  they  could  not 
have  a  verdict  for  more,  and  the  jury  returned 
a  verdict  for  a  sum  which  was  apparently 
$9,000  and  intwest,  the  defendant  was  not 
harmed  by  the  refusal  of  instructions  that  the 
wholesale  value,  .and  not  the  retail  value,  of  the 
goods  should  be  taken  as  the  meastire  of  dam- 
ages. 

Exceptions  from  Superior  Court,  Suffolk 
County;   Jabez  Fox,  Judge. 

Action  by  one  Pierce  against  one  O'Brien. 
There  wa?  verdict  for  plaintiff,  and  defend- 
ant brings  excejptions.  Exceptions  overrul- 
ed-,        .■.-... 

Chas.  W.  Bartlett,  Elbridge  R.  Anderson, 
and  AHtnr  T.  Smith,  for  plaintiff.  Eider 
&  Whitman,  F.  L.  Hungerfdrd,  and  H.  Ware 
Bamum,  for  defendant 


LATHROP,  J.  This  is  an  action  of  tort 
against  the  former  sheriff  .of  Suffolk  county 
for  a  conversion  of  the  goods  of  the  plain- 
tiff by  reason  of  an  attachment  by  one  .of 
the  defendant's  deputies  of  a  stock  of  office 
furniture  on  October  18,  1893,  on  a  writ  in 
favor  of  the  Corbin  Cabinet  Lock  Company, 
a  Connecticut  corporation,  against  the  In- 
dianapolis Cabinet  Company.  The  defend- 
ant died  during  the  action,  and  the  action 
was  defended  by  the  executrix  of  his  will. 
The  case  wj^s  ^ent  to  an  auditor,  who  fotmd 
for  the  plaintiff.  It  was  afterwards  tried 
by  a  Justice  of  the  superior  court  with  a 
Jury,  and  a  verdict  was  returned  for  the 
plaintiff;  and  the  case  Is  before  us  on  the 
defendant's  exceptions  to  the  refusal  of  the 
judge  to'  give  34  requests  for  rulings,  and  to 
the  instructions  given,  so  far  as  they  were 
In  conflict  with  the  requests.  Many  of  the 
requests  were  not  Insisted  upon  at  the  argu- 
ment and  we  treat  ^hem  as  waived.  Other 
requests  were  given  in  substance  though  not 
in  form.  We  proceed  to  consider  the  case 
so  far  as  argued.    . 

The  facts  in  the.  case  may  be  briefly  out- 
lined as  follows:  The  Indianapolis  Cab- 
inet Company  was  a  corporation  doing  busi- 
ness at  Indianapolis,  Ind.,'  in  the  manu- 
facture and  sal9  of  oiHce  and  other  fmrnl- 
ture.  Its  capital  stock  was  $150,000.  It 
had  six  branches  ,or  subcompanies  in  di.f- 
ferent  parts  of  the  country. ,  One  of  these 
companifes,  called  the  Indiana  Cabinet  Com- 
pany, was  situated'  In  Boston.  It  was  a 
corporation  with  a  capital  stock  of  $10,000, 
of  which  $75  had  been  paid  in.  All  its  stock- 
holderi  and  officers  were  either  officers  or 
employes  of  the  Indianapolis  Cabinet  Com- 
pany. It  seems  to  have  been  treated  at  the 
trial  as  merely  a  branch  of  thedndianapoUfc 
ijigilized  by  VjOOvrc 
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Cabinet  Company,  and  we  eball  so  consider 
It 

The  principal  Issue  In  the  case  was  wheth- 
er a  sale  of  the  stock  of  goods  In  the  Boston 
store  by  the  Indianapolis  Cabinet  Company 
to  the  plaintiff  on  August  1,  1893,  was  fraud- 
ulent and  void  as  to  the  creditors  of  the 
sellers,  the  Corbln  Cabinet  Lock  Company 
being  one  of  such  creditors. 

The  first  request  which  was  refused  was 
that  upon  all  the  evidence  the  plaintiff  was 
not  entitled  to  recover.  There  was  much 
evidence  in  the  case  to  show  that  the  sale 
was  fraudulent  and  void;  and  that  it  was 
made  to  hinder,  delay,  and  defraud  the  cred- 
itors of  the  sella';  and  that  the  plaintiff 
participated  in  the  scheme  of  fraud.  But 
there  was  also  evidence  that  the  plaintiff 
was  innocent  of  the  fraud.  The  question 
was  for  the  jury,  and  the  plaintiff  had  put 
in  the  auditor's  report,  which  was  prima 
facie  evidence  in  his  favor. 

The  defendant's  counsel,  without  ntaitag 
to  specific  requests  for  instructions,  omtends 
In  his  brief  as  follows:  "The  defendant  in 
several  requests  for  rulings  maintained  that 
in  this  case  the  plaintiff  could  not  recover 
If  be  knew,  or  as  a  reasonable  man  ought 
to  have  known,  that  the  Indianapolis  Cab- 
inet Company  intended  to  defraud  its  cred- 
itors." The  Judge  ruled  that  actual  knowl- 
edge by  the  plaintiff  must  be  shown.  The 
defendant  then  goes  on  to  admit  that  there 
are  Massachusetts  cases  in  which  it  is  said 
that,  where  an  owner  transfers  property 
with  the  intention  of  defrauding  his  credit- 
ors, the  granted  nevertheless  is  protected  if 
he  gave  a  valuable  consideration  therefor, 
and  did  not  actually  know  or  participate  in 
the  fraud.  The  requests  must  be  overruled. 
Whatever  may  be  the  rule  in  other  states, 
it  is  well  settled  In  this  commonwealth  that 
there  is  a  distinction  between  belief  and 
reasonable  cause  to  believe,  and  knowledge 
and  reasonable  cause  to  have  such  knowl- 
edge. To  hold  a  purchaser  liable  for  the 
fraud  of  the  seller  it  must  be  shown  that 
at  the  time  of  the  purchase  he  had  knowl- 
edge of  the  fraud,  if  he  was  a  purchaser  for 
a  valuable  consideration.  Klttredge  v.  Sum- 
ner, 11  Pick.  .50;  Foster  v.  Hall,  12  Pick. 
89,  22  Am.  Dec.  400;  Harden  v.  Babcock, 
2  Mete.  99;  Johnson  v.  Johnson,  S  Hetc.  63; 
Green  v.  Tanner,  8  Mete.  411,  419;  Ban- 
field  v.  Whipple,  14  Allen.  13;  Snow  v.  Paine, 
114  Mass.  620;  Carroll  v.  Hayward,  124 
Mass.  120;  Bristol  Savings  Bank  v.  Keavy, 
128  Mass.  298;  Morse  v.  Aldrich,  130  Mass. 
578;  Mansfield  v.  Dyer,  131  Mass.  200;  Hill 
V.  Ahem,  133  Mass.  158;  Carr  v.  Briggs,  16d 
Masa  78,  30  N.  B.  470. 

Next  it  Is  contended  that  there  was  no 
valuable  consideration  paid  by  the  plaintiff. 
It  appears  from  the  auditor's  report  that  the 
plaintiff  signed  and  gave  34  promissory  notes, 
which  aggregated  the  value  of  the  goods. 


He  also  undertook  the  payment  of  $3,370.15 
of  accounts  due  by  the  grantors,  under  the 
bill  of  sale,  and  became  liable  for  that 
amount.  There  can  be  no  doubt  that  these 
acts  on  the  part  of  the  plaintiff  were  a  legal 
detriment  to  the  plaintiff,  and  that  there  was 
evidence  for  the  Jury  oa  this  question. 
Green  v.  Tanner,  8  Mete.  411.  See,  also. 
Bridge  y.  Eggleston,  14  Mass.  245,  7  Am. 
Dec.  200. 

There  Is  a  further  answer  to  this  claim 
of  the  defendant.  He  states  in  his  brief 
that  this  question  is  raised  under  the  sec- 
ond and  third  requests  for  instructions.  The 
second  request  is  as  follows:  "Upon  the  nn- 
controverted  facts  in  the  case,  the  attempted 
transfer  of  title  to  the  plaintiff  was  fraud- 
ulent and  void,  and  he  cannot  recover  in  this 
action."  The  third  request  is  based  also 
upon  "the  uncontroverted  facts,"  and  upon 
the  assumption  "that  he  knew  or  had  reason 
to  know"  the  insolvent  condition  of  the  gran- 
tor. The  court  was  not  required  to  pick  out 
the  uncontroverted  facts,  and  rule  up<m 
them,  unless  the  disputed  facts  were  imma- 
terial to  the  issue.  The  case  was  to  be 
tried  upon  all  the  material  evidence.  Kel- 
logg T.  Tompson,  142  Mass.  76,  80,  6  N. 
B.  860;  Packer  v.  Thompson-Houston  Blec- 
tric  Co.,  175  Mass.  4S6,  500,  56  N.  B.  704. 

The  32d  and  3Sd  requests  were  given  In 
substance  by  the  judge  In  his  charge  to  the 
jury. 

The  remaining  requests  relate  to  the  meas- 
ure of  damages,  the  defendant  contending 
that  the  wholesale  value  of  the  goods  should 
be  taken,  and  not  the  retail  value.  The  au- 
ditor found  that  the  fair  market  value  of 
the  goods  taken  on  October  18,  1893,  was  on 
that  day  $9,000;  that  he  arrived  at  this  re- 
sult by  taking  the  value  of  the  stock  as  a 
whole — ^that  is  to  say,  the  wholesale  prices 
of  the  several  articles  constituting  audi 
stock.  He  then  stated  alternatively  that  the 
value  at  retail  would  be  $12,000.  He  con- 
cluded his  report  by  stating  that  he  found  for 
the  plaintiff  in  the  sum  of  $9,000,  with  In- 
terest thereon  from  October  18,  1803.  The 
judge  Instructed  the  jury  that,  as  the  plain- 
tiffs were  content  to  take  $9,000  and  Interest, 
they  could  not  return  a  verdict  for  a  larger 
sum;  that  in  considering  the  damages  they 
were  to  consider  the  evidence  put  in  by  the 
defendant  namely,  the  appraisal,  and  the 
amount  the  goods  brought  when  sold  by  auc- 
tion. The  Jury  returned  a  verdict  for  $14,- 
500,  which  was  apparently  $9,000  and  In- 
terest 

We  do  not  see  that  the  defendant  was  in 
any  way  harmed  by  the  refusal  to  give  the 
Instructions  requested,  or  to  the  instructions 
given.  We  may  add  that  the  charge  of  the 
judge  treated  the  case  in  a  fair  and  impar- 
tial manner,  and  we  find  no  ground  of  ex- 
ception to  any  part  of  it 

Bxceptlona  overruled. 
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(139  Mom.  48) 

PAUL  T.  WILBUR. 

(Sapreme  Judicial  Court  of  Massadniaetts. 
SniEolk.    Sept.  8,  1905.) 

1.  Rlas■EllKIfOI^-^AOTs  Found  bt  Auditob— 
Sotticierot. 

Whetlier  a  plaintiff  makes  out  a  case  on 
the  facts  found  by  the  auditor,  apart  from  tlie 
additional  facts  put  in  evidence  at  the  trial,  is 
immaterial,  and  a  mline  that  plaintiff  is  not 
entitled  to  recover  on  the  facts  and  evidence 
stated  by  the  auditor  is  properly  refused. 

2.  CoRTBACTS— Sebticeb    Rendkbsd— Iicfi.ii:d 

LlABItlTT. 

A  third  person,  who  had  purchased  prop- 
erty, employed  an  attorney  to  draw  up  certain 
papers  with  reference  to  the  purchase,  and  told 
the  attorney  that  be  had  sold  the  property  to 
defendant,  and  asked  the  attorney  to  furnish 
the  papers  to  him.  The  attorney  was  not  in- 
formed of  tiie  fact  that  the  third  person  had 
agreed  to  furnish  the  papers  to  defendant,  but 
turned  them  over  to  him  in  the  expectation  of 
receiving  compensation  from  the  person  using 
them.  Defendant  used  them.  Subsequently  the 
attorney  sent  his  bill  for  services  to  the  third 
person,  with  the  request  that  it  be  sent  to  de- 
fendant Held,  that  the  attorney  was  entitled 
to  recover  from  defendant  on  an  implied  con- 
tract for  his  services  in  drawing  the  papers. 

3.  Statdte  or  Frauds— Impliko  Contracts 
— Sekviois  Fkbiobmxo  at  Bequest  or  An- 

OTHER. 

A  promise  by  one  receiving  papers  drawn 
by  an  attorney  at  the  request  of  another  to 
pay  the  attorney  therefor  Is  not  a  promise  to 
answer  for  the  debt  of  another,  within  Rev. 
Laws,  c  74,  S  1.  cL  2. 

Exceptions  from  St^reme  Judicial  Conrt; 
Suffolk  Connty;  Braley,  Judge. 

Acrtlon  by  Frank  Panl  against  Oeorge  B. 
Wilbur.  There  was  a  verdict  for  plaintiff, 
and  defendant  brings  exceptions.    Overruled. 

Frank  T.  Benner,  for  plaintlfl.  H.  E. 
Warner,  for  defendant 


LORINO,  J.  This  Is  an  action  to  recover 
the  reasonable  value  of  certain  legal  serv- 
ices which  resulted  In  the  drawing  of  papers 
necessary  t<x  the  organization  of  a  rail- 
road corporation  under  the  laws  of  Ohio, 
the  Issae  of  Its  capital  stock,  and  of  Its 
bonds  secured  by  a  mortgage  on  Its  prop- 
erty. 

The  case  went  to  an  auditor,  who,  In  a  re- 
port and  supplemental  report,  found  In  fa- 
VOT  of  the  plaintiff  In  the  sum  of  $2,000. 
At  the  trial  before  a  single  justice  of  this 
court  the  plaintiff  offered  in  evidence  the 
report  and  supplemental  report  of  the  audi- 
tor. Including  an  agreement  there  referred 
to,  and  rested.  The  defendant  then  called 
the  plalntlS  for  cross-examination.  The 
plaintiff  In  rebuttal  read  the  testimony  of 
the  defendant  before  the  auditor.  The  de- 
fendant asked  for  a  ruling  that  on  the  evi- 
dence the  plaintiff  was  not  entitled  to  re- 
cover, and  that  upon  the  facts  and  evidence 
stated  by  the  auditor  the  plaintiff  was  not 
entitled  to  recover.  These  were  refused. 
The  case  was  left  to  A  Jury  under  Instruc- 
tions not  objected  to,  and  a  verdict  was  re- 


turned for  the  plaintiff.  The  case  is  here 
on  exceptions  to  the  refusal  to  give  these 
two  rulings. 

The  facts  disclosed  In  the  auditor's  repwt 
and  at  the  trial  were  In  substance  as  fol- 
lows; One  Dickinson,  in  December,  1901, 
bought  a  railroad  property  in  Ohio  at  a  re- 
ceiver's sale,  paying  down  a  part  only  of 
the  purchase  price.  The  balance  of  the  pur- 
chase money  finally  became  due  on  Monday, 
July  21,  1902,  and  on  a  failure  to  make  this 
final  payment  Dickinson's  interest  in  the 
railroad  and  In  the  payment  already  made 
was  to  be  forfeited  and  lost  During  the 
Intervening  seven  months  the  plaintiff,  a 
member  of  the  bar,  had  prepared  the  papers, 
at  Dickinson's  request,  for  which  he  no^i 
seeks  to  recover  from  the  defendant  On 
the  Saturday  next  preceding  the  Monday 
when  the  final  payment  had  to  be  made 
Dickinson  had  not  succeeded  in  raising  the 
money  necessary  to  complete  the  purchase. 
On  that  Saturday  he  succeeded  In  Interest- 
ing the  defendant  In  the  matter.  It  was 
agreed  between  Dickinson  and  the  defend- 
ant that  the  defendant  should  advance  the 
money  necessary  to  complete  the  purchase 
and  take  title  In  his  own  name.  It  being 
agreed  that  If  Dickinson  should  afterwards 
repay  to  the  defendant  all  advances  made 
to  complete  the  purchase,  and  in  addition  $5,- 
000  previously  lent  by  the  defendant  to  Dick- 
inson, plus  any  loss  which  the  defendant 
sbonld  suffer  by  reason  of  certain  bonds 
which  he  had  bought  of  or  through  Dick- 
inson, be,  Dickinson,  should  have  the  rail- 
road propo-ty,  or  the  profits.  If  It  bad  been 
sold  at  a  profit  over  and  above  all  these 
Boms.  In  this  connection  Dickinson  agreed 
to  famish  the  defendant  with  the  papers 
which  had  been  drawn  by  the  plaintiff  as 
his  attorney.  It  was  also  arranged  that  the 
defendant's  counsel,  Mr.  Gushing,  should  go 
to  Ohio  that  afternoon  to  complete  the  pur- 
chase on  the  following  Monday.  Later  on 
this  same  Saturday,  Cushlng,  Dickinson,  and 
the  plaintiff  had  a  conference  at  the  plain- 
tiff's office.  At  this  time  the  plaintiff  gave 
Cushiiig  the  papers  and  explained  to  him 
the  condition  of  the  enterprise  and  the  steps 
to  be  taken  in  Ohio.  The  plaintiff  at  this 
time  also  drew  an  assignment  to  the  de- 
fendant of  the  Dickinson  interest  in  the 
purchase,  to  be  signed  by  a  third  person  to 
whom  Dickinson  had  assigned  It  The  au- 
ditor found  as  a  fact  that  the  plaintiff  never 
was  told  of  the  fact  that  the  defendant  was 
taking  over  the  property  for  the  ultimate 
benefit  of  Dickinson,  nor  of  the  fact  that 
Dickinson  had  agreed  to  furnish  these  pa- 
pers to  the  defendant  The  auditor  further 
found  "that  nothing  was  said  at  the  time  the 
papers  were  turned  over  as  to  whether  Mr. 
Paul  was  to  receive  compensation  or  whether 
he  was  turning  them  over  without  expecta- 
tion of  compensation;  but  I  find,  if  the 
same  la  material  and  admissible^  that  the 
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plaintiff  tomfed  over  tho^  papers  to  Mr. 
Gushing  as  the  defendant's  attorney  in  the 
expectation  of  receiving  a  reasonable  eiotn- 
pensation  from  'the  pai-tiea  -who  should  use 
them,  but  that  Mr.  Cnshing,  the  defendant's 
attorney,  received  the  papers  without  any 
notice  (except  such,  If  any,  as  wds  neces- 
sarily to  be  Implied  from  the  circumstan- 
ces) that  his  principal  would  be  called  upon 
to  pay  for  them."  Gushing  took  the  papers 
with  him  to  Ohio,  and  made  us6  of  them 
in  organizing  the  new  corpomtion  iand  in 
drawing  the  mortgage  deed.  The  auditor 
concluded  his  report  with  this  finding:  "The 
fair  value  of  the  papers  prepared  by  the 
plaintiff,  considered  as  completed  Instru- 
mentalities designed  and  adapted  for  certalh 
uses,  to  which  uses  they  were  put  by  the 
defendant,  was  $2,000." 

In  addition  to  the  facts  stated  In  the  au- 
ditor's reports,  the  defendant  relies  in  de- 
fense of  the  claim  on  certain  facts  drawn 
out  by  him  on  tlie  cross-examination  of  the 
plaintiff.  In  September,  1902,  two  months 
after  the  papers  in  question  were  delivered 
to  the  defendant,  the  i^Iaintiff  made  out  a  bill 
for  his  services  to  the  Golnmbus  &  South- 
ern Railway  Company  (the  name  of  the  cor- 
poration organized  by  the  defendant),  which 
Included  all  the  services  he  rendered  In  the 
railroad  matter,  some  of  Which  did  not  re- 
sult In  drawing  the  papers  in  question.  This 
bill  was  sent  to  Dickinson,  stating  that 
Mr.  Wilbur  was  the  party  to  whom  the  bill 
should  be  sent  and  asking  Dickinson  to  for- 
ward It  to  him.  The  defendant  further 
drew  out  from  the  plaintiff  a  letter  written 
to  Gushing  on  .Tuly  30,  1902,  asking  him  to 
let  the  plaintiff  complete  his  duplicate  set 
of  papers  so  as  to  make  thein  conforin  to 
the  papers  in  tbclr  final  state.  In  this  letter 
he  wrote  that  he  deemed  this  essential  for 
divers  reasons.  On  the  stand  his  explana- 
tion was  that  he  had  an  expectation  of  being 
called  upon  to  act  In  the  matter  later,  al- 
though he  knew  of  Mr.  Onshlng's  employ- 
ment. 

■  We  are  of  the'  opinion  that  the  exceptions 
must  be  overruled.  It  was  of  no  conse- 
■quence  whether  the  plaintiff  made  out  a 
case  on  the  facts  found  by  the  auditor  apart 
from  the  additional  facts  put  In  evidence 
at  the  trial.  That  Exception  must  be  over- 
ruled for  that  reason. 

There  is  no  question  of  the  law  on  which 
the  plaintiff's  right  of  recovery  depends. 
The  rule  is  stated  with  great  accuracy  by 
Morton,  J.,  in  Pew  v.  Gloucester  National 
Bank,  130  Mass.  891.  Morton,  J.,  there  says, 
at  page  395;  "To  render  such  party  liable 
as  a  debtor  under  an  Implied  promise.  It 
must  be  shown,  not  only  that  the  services 
were  valuable,  but  also  that  they  were  ren- 
dered under  such  circumstances  as  to  raise 
the  fair  presumption  that  the  parties  In- 
tended and  tmderstood  that  they  were  to 
be  paid  for;   or,  at  least,  that  the  circum- 


stances were  such  that  a  reasonable  man, 
In  the  same  Situation  with'  the  person  who 
receives  and  la  benefited  by  them,  would  and 
ought  to  imderstand  that  compensation  was 
to  be  paid  for  them."  See,  also,  Sawyer  v. 
Powner's  Bank,  6  Allen,  207;  Newmarket 
Mfg.  Co.  V.  Coon,  150  Mass.  566,  23  N.  E. 
380;  Bartlett  v.  Mystic  River  Co.,  151  Mass. 
433,  24  N.  E.  T80.  And  see,  in  this  con- 
nection, Higgins  V.  Shepard,  182  Mass.  364, 
367,  65  N.  B.  805. 

We  do  not  agree  with  the  defendant's 
contention  tlwt  under  this  rule  the  plaintiff 
as  matter  of  law  has  not  made  out  a  case. 
The  question  of  what  ought  to  have  been 
understood  Is  to  be  determined  on  what  was 
known  to  the.  person  who  was  parting  with 
his  property.  Facts  known  to  the  defend- 
ant, who  took  the  property,  not  known  to  the 
plaintiff,  who  parted  with  his  property,  and 
not  communicated  by  the  defendant  to  the 
plaintiff,  cannot  be  taken  into  consideration. 
In  the  case  at  bar  we  assume  that  the  plain- 
tiff had  done  the  work  which  produced  the 
papers  in  question  at  the  request  of  Dick- 
inson, and  that  Dickinson  then  owed  him 
for  them.  But  when  the  plaintiff  was  told 
.that  Dickinson  had  sold  the  railroad  enter- 
prise to  the  defendant,  and  when  be  was 
asked  to  furnish  this  purchaser  with  the 
papers  which  he  had  prepared  to  carry  It 
Into  effect,  it  would  be  assumed  by  the  plain- 
tiff, who  had  not  been  paid,  that  his  bill  for 
these  papers  would  be  paid  by  the  person, 
who  had  taken  over  the  enterprise,  and  was 
to  make  use  of  his  papers,  at  least  In  the 
absence  of  information  that  there  was  a 
special  arrangement.  We  find  nothing  in- 
consistent with  this  position' in  the  fact  that 
by  accident  other  charges  (since  withdrawn) 
were  included  In  the  bill  sent  to  Dickinson 
to  be  forwarded  to  the  defendant,  nor  In 
the  letter  accompanying  that  bill. 

There  is  nothing  in  the  defendant's  con- 
tention that  the  promise  sued  on  is  a  special 
promise  to  answer  tot  the  debt  of  another, 
within  Rev.  Laws,  c.  74,  8  1,  cl.  2,  unless 
Dickinson  was  discharged.  That  section 
does  not  apply  where  the  promisor  receives 
something  from  the  promisee  for  his  own 
benefit  The  point  Is  settled  by  a  number 
of  authorities,  beginning  with  Alger  v.  Sco- 
ville,  1  Gray,  391,  and  ending  with  Strattoa 
V.  Hill,  134  Mass.  27,  and  Is  recognized  In 
the  two  cases  cited  by  the  defendant  (In 
which  it  did  not  apply),  Furbish  v.  Good- 
now,  98  Mass.  286,  at  pages  297,  298;  Curtis 
V.  Brown,  5  Gush.  488,  491;  and  In  the  re- 
cent case  of  Griflln  v.  Cunningham,  183 
Mass.  505,  507,  67  N.  B.  660.  In  the  case  at 
bar  the  defendant  got  from  the  plaintiff  the 
papers  which  he  wanted  to  use  and  did  use 
In  can-ying  out  the  enterprise  In  question. 
In  which  he  had  an  Interest'  although  under 
some  circumstances  not  the  whole  and  only- 
Interest 

Bxceptlons  overruled. 
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CUa  Man.  TO) 

LOWELL  ▼.  ARCHAMBAUI/r. 

(Snpreme  Jadlcial  Court  of  MaMachoMtta. 
Middlesex.    Sept  8,  1905.) 

1.  Heaith— U6t:«o   BuiLDiNO   jtob   Stablb— 
LiccKSS  BY  Board  or  Hkalib. 

A  licciiae  eranted  by  a  lioard  of  health, 
nnder  Rev.  Laws,  c.  102,  {$  69,  72,  relating  to 
licensing  stables  in  cities,  to  permit  one  to  use 
a  baildiDK  for  a  stable  is  not  a  contract  be- 
tween him  and  the  municipality,  and  does  not 
confer  on  him  any  vested  right  of  property,  and 
its  revocation,  if  lawful,  does  not  deprive  him 
of  any  constitutional  privilege. 

2.  Sake— CoNTBirrs  or  Licenbb— Statutobt 
Pbovision. 

Though  Rev.  Laws,  c.  102,  S  80,  anthoris- 
Ing  the  issuance  by  the  board  of  health  of  a 
dty  of  a  license  to  use  a  building  for  a  stable, 
contains  no  provision  for  a  recall  of  a  license 
once  granted,  it  is  the  purpose  of  the  statute 
that  the  license  shall  specinr  the  extent  of  the 
right  conferred  by  setting  forth  the  conditions 
under  which  the  building  may  be  built  and  used. 
8.  Samb— RioHT  or  Licenses. 

The  right  under  a  license  granted  by  a 
board  of  health,  nnder  Rev.  Laws,  c  102,  {{ 
69,  72,  to  continue  a  stable  in  existence,  or  to 
erect  one  and  then  use  it,  is  subject  to  the 
reasonable  regulations  adopted  by  the  board  of 
health. 
4.  Sake— RioHT  to  Revoke. 

A  license  granted  by  a  board  of  health  to 
permit  one  to  erect  a  building  and  use  it  for  a 
stable,  which  contained  no  limit  of  time  for  its 
exercise,  and  was  not  subject  to  any  existing 
regnlatio9  prescribed  by  'the  board,  cannot  be 
revoked  by  the  board,  on  citizens  in  the  vicinity 
objecting  .to  the  building,  though  it  may  liave 
been  improvidently  issuioL 

Appeal  from  Superior  Court^  Middlesex 
County. 

BUI  in  equity  by  City  of  lioweli  against  one 
Atchambanlt  From  a  decree  for  plaintiff, 
defendant  appeals.    Reversed. 

James  Gilbert  Hill,  City  Sol.,  for  com- 
plainant.    F.  W.  &  8.  B.  Qua,  for  defendant 

BRALET,  3.  This  Is  a  bUl  in  equity, 
brouglit  under  Rev.  Laws,  c.  102,  J  71,  to 
enjoin  the  defendant  from  occupying  and 
nsing  a  stable,  in  violation  of  the  provi- 
sions of  section  68  of  the  same  chapter. 
In  tbe  superior  court  tlie  case  vaa  submit- 
ted on  agreed  facts,  and  after  a  decree  bad 
been  entered  in  favor  of  the  plaintiff,  it 
comes  befwe  us  on  the  defendant's  appeal. 

It  appears  that  the  defendant,  who  is  en- 
gaged in  the  business  of  an  undertaker, 
desiring  to  erect  on  his  land  a  stable  to  be 
used  in  connection  therewith,  applied  to 
tbe  board  of  health  for  a  license  to  permit 
him  to  occupy  and  use  the  building  when 
completed  for  the  stabling  of  eight  horses. 
This  petition  was  granted,  and  a  license 
duly  issued  to  him,  i)ermlttlng  the  exercise 
of  this  privilege.  Upon  receiving  It  he  at 
once  had  plans  prepared,  and  be^  the 
erection  of  a  stable  on  a  site .  from  which 
be  had  at  a  pecuniary  loss  removed  anothw 
building.  After  the  work  had  been  begun. 
bnt  before  tts  compIeti<m,  the  board  of 
keeltii,  acting  on  the  petition  of  residents 
75N.EL— S 


In  the  Immediate  vldnlty,  rescinded  their 
former  vote  and  canceled  the  license.  Islnct) 
the  completion  of  the  building  the  defend- 
ant has  used  It  for  the  keeping  of  tno 
horses,  claiming  this  right  under  the  licensr, 
which  he  contends  never  has  been  legall.v 
annulled.  If  the  revocation  was  invalid,  suc:i 
use  was  not  In  violation  of  the  statutory 
provision  on  which  the  plaintiff  relies,  and 
the  bill  cannot  be  maintained.  The  license 
granted  under  the  police  power  of  the  com- 
monwealth, as  administered  through  the 
agency  of  the  board  of  health,  did  not  con- 
stitute a  contract  between  him  and  the  city, 
or  confer  upon  him  any  vested  right  of  prop- 
erty. Neither  did  its  abrogation,  if  lawful, 
deprive  him  of  any  immunity  or  privilege 
conferred  upon  him  by  our  Constitution. 
Galder  v.  Kurby,  6  Gray,  597;  Newton  v. 
Joyce.  168  Mass.  83,  44  N.  E.  116,  55  Am. 
St  Rep.  385;  Toung  v.  Blalsdell,  138  Mass. 
344.  The  Statutes  of  1895  (page  219,  c.  213;. 
now  Rev.  Laws,  c.  102,  SS  60,  71,  under  the 
authority  of  which  the  board  acted  and  tbe 
license  was  Issued,  contained  no  provisions 
for  Its  recall  when  once  granted.  It  evi- 
dently was  the  purpose  of  section  1  of  the- 
original  act  that  the  license  itself  shouM 
specify  the  ettent  of  the  right  conferred, 
by  setting  out  tbe  conditions  nnder  which 
the  building  could  be  built  and  used;  for 
by  section  2  the  board  may  make  regulations 
respecting  the  occupation  and  use  of  stables^ 
in  existence  at  the  date  of  Its  passage,  whtlo 
the  last  section  provided  a  penalty  for  tho 
violation  of  the  act  Itself,  or  of  any  order 
or  regulation  made  pursuant  to  Its  require- 
ments. Whether  a  stable  was  in  existence 
and  Its  use  was  to  be  continued,  or  permis- 
sion was  to  be  {^Iven  to  erect  a  stable  and 
then  use  it  tbe  right  in  each  instance  was 
subject  to  such  reasonable  regulations  as 
might  be  made  by  the  board  of  health.  It 
undoubtedly  was  presumed  that  the  board 
would  make  proper  inquiries  before  Judi- 
cially determining  whether  a  license  should 
or  should  not  be  refused,  and.  If  granted,  to 
prescribe  by  its  terms  how  far  the  privilege 
might  be  exercised.  In  any  instance,  if  the 
granting  of  a  license  would  be  detrimental 
to  the  public  health,  or  contrary  to  regula- 
tions already  established,  then  it  would  not 
be  Issued.  If  the  statute  had  given  to  the 
boards  of  health  of  cities  a  general  author- 
ity similar  to  that  conferred  by  Pub.  St 
1882,  c.  80,  S  10,  It  might  be  that  they  law- 
fully could  make  the  violation  of  their  regu- 
lations a  sufficient  ground  for  revoking  the 
privilege,  and  could  Issue  It  iqkmi  such  a 
condition.  Toung  t.  Blalsdell,  nbl  supra; 
Grand  Rapids  v.  Brandy,  106  Mich.  670,  677, 
678,  64  N.  W.  29,  32  L.  E.  A.  116,  56  Am.  St 
Rep.  472.  At  least  It  conld  be  said  that  the 
licensee  then  would  take  It  subject  to  this 
reservation,  and,  having  agreed  to  Its  terms, 
no  injustice  wotild  be  done  by  a  subse- 
quent cancellation.    Generally,   under  stat-, 
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ates  reflating  the  conduct  of  certain  kinds 
of  employment  or  of  business  which  require 
the  protection  of  a  license  before  they  can 
be  lawfully  prosecuted,  the  penalty  of  for- 
feiture is  dealt  with  either  by  conferring 
express  authority  to  revoke  for  violations 
upon  the  licensing  board  or  some  other  tribu- 
nal, or  else  a  general  power  is  delegated,  un- 
der which  such  a  clause  may  be  inserted 
in  the  license  Itself.  Rev.  Laws,  c.  100,  i{ 
15,  47,  89;  chapter  102,  §{  9,  28,  29,  83,  58, 
72;  Grand  Rapids  v.  Brandy,  nbl  supra.  Up- 
on application  for  permission  to  erect  a 
stable,  which.  In  the  absence  of  a  restricting 
statute,  would  be  a  legitimate  Improvement 
in  the  enjoyment  of  his  property,  the  ap- 
plicant is  entitled  to  know  the  full  meas- 
ure of  Immunity  that  can  be  granted  to  him 
before  making  the  expenditure  of  money  re- 
quired to  carry  out  hla  purpose.  A  resort 
to  the  general  laws  relating  to  the  subject, 
or  to  ordinances  or  regulations  made  pursu- 
ant to  them,  should  furnish  him  with  the 
required  Information.  When  this  has  I>een 
obtained,  he  has  a  right  to  infer  that  he  can 
safely  act,  with  the  assurance  that,  so  long 
as  he  compiles  with  the  requirements  under 
which  It  is  proposed  to  grant  the  privilege, 
he  has  a  constitutional  claim  to  protection, 
until  the  Legislature  further  restricts  or  en- 
tirely abolishes  the  right  bestowed.  Com- 
monwealth V.  Brennan,  103  Mass.  70;  Com- 
monwealth T.  Kinsley,  133  Mass.  578,  579; 
Him  V.  State,  1  Ohio  St  20,  21;  Schwuchow 
V.  Chicago,  68  111.  444;  Lantz  v.  Hlghstown, 
46  N.  J.  Law,  102,  107;  Grand  Rapids  v. 
Brandy,  ubi  supra.  Ind^»endently  of  this 
statute,  while  the  board  of  health,  under 
Pub.  St  1882,  c.  80,  IS  8,  12,  after  a  hearing 
and  on  proper  evidence,  might  have  adjudg- 
ed the  defendant's  building,  when  erected 
and  occupied  as  a  stable,  detrimental  to  the 
public  health,  and  therefore  a  nuisance,  it 
had  no  jurisdiction  to  Issue  a  license  to  him 
permitting  and  regulating  such  use  except 
as  authorized.  Commonwealth  v.  Stodder,  2 
Cush.  562,  48  Am.  Dec.  679;  Cambridge  v. 
Munroe,  126  Mass.  496,  502;  Commonwealth 
V.  Plaisted,  148  Mass.  375,  383,  19  N.  B. 
224,  2  L.  B.  A.  142,  12  Am.  St  Rep.  566. 
It  1b  the  Legislature  alone  that  primarily 
can  Impose,  or  give  authority  to  Impose,  con- 
ditions and  exact  forfeitures  (Lantz  v.  Highs- 
town,  nbl  supra;  Dillon,  Mun.  Corp.  [3d  Ed.] 
{  345,  note  4,  and  cases  cited);  and  the  au- 
thority of  the  board  as  a  governmental  agent 
is  commensurate  with  the  provisions  of  the 
statute  clothing  It  with  this  power  (Abbott 
V.  Frost  185  Mass.  398,  400,  70  N.  B.  478). 

A  licensee  should  not  be  subjected  to  the 
uncertainties  that  constantly  would  arise  if 
unauthorized  limitations,  of  which  he  can 
have  no  knowledge,  are  subsequently  and 
without  notice  to  be  read  Into  his  license  at 
the  pleasure  of  the  licensing  board.  Besides, 
all  reasonable  police  regulations,  enacted  for 
the  preservation  of  the  public  health  or  mor- 


ality, where  a  penalty  la  provided  for  thdr 
violation,  while  they  may  limit  or  prevent 
the  use  or  enjoyment  of  propwty  except  un- 
der certain  restrictions,  and  are  constitu- 
tional, create  statutory  misdemeanors,  which 
are  not  to  be  extended  by  Implication.  Com- 
monwealth V.  Beck,  187  Mass.  16,  72  N.  B. 
857. 

The  license  issued  to  the  defendant  con- 
tained no  limit  of  time  for  its  exercise,  nor 
was  It  made  subject  to  an  existing  regula- 
tion which  so  provided.  It  stated  that  per- 
mission was  given  to  keep  eight  horses,  and 
purported  to  and  did  set  out  in  full  the 
statute  under  which  it  was  granted,  but  con- 
tained no  further  recitals.  Thus  neither  by 
its  terms  nor  by  the  statute  Itself  was  it 
made  revocable,  nor  does  it  appear  that  any 
regulations  had  been  adopted  or  promul- 
gated the  violation  of  which  would  cause  a 
forfeiture.  Originally  It  may  have  been  Im- 
providently  issued,  but  upon  being  Informed 
that  citizens  in  the  vicinity  of  the  defend- 
ant's premises  objected  to  the  erection  of 
the  building  for  its  proposed  use,  It  was  not 
vTlthln  the  power  of  the  board  of  health,  even 
after  a  hearing,  in  the  absence  of  authority 
conferred  upon  them  by  legislative  sanction, 
to  deprive  him  of  the  privilege  they  had  un- 
reservedly granted.  Commonwealth  v.  Moy- 
lan,  119  Mass.  109,  111;  Commonwealth  v. 
Kinsley,  ubl  supra;  Mayor  v.  Third  Avenue 
Railroad,  33  N.  T.  42;  Shuman'  T.  F<wt 
Wayne,  127  Ind.  109,  26  N.  B.  560,  11  L.  E. 
A.  378;  Him  T.  State,  ubl  supra;  Grand 
Rapids  V.  Braudy,  nbl  supra;  Lanta  t. 
Hlghstown,  ubl  supra. 

In  the  opinion  of  a  majority  of  the  court 
the  decree  must  be  reversed,  and  a  decree 
entered  dismissing  the  bill,  with  costs.  So 
ordered. 


(188  Mass.  660) 
WALKBB  T.  LANCASHIRE  INS.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.     Sept  6,  1905.) 

1.  FlBB    INSURANCK  — ImrXDIATC    NOTIOK    OV 

Loss— Waives. 

Where  a  fire  policy  provided  that  in  case 
of  loss  immediate  notice  in  writing  should  be 
eiven  the  company,  and  the  local  agents  who 
issued  the  policy  received  notice  of  the  loss 
within  48  hours  thereafter,  ui>on  which  the 
company  sent  an  adjuster,  who  interviewed  In- 
sured about  the  fire,  and  some  time  later  sent 
her  a  notice  to  forward  the  written  statement 
required  by  the  policy,  and  also  attend  a  fire 
inquest  where  insured  was  present  a  finding 
that  the  company  had  waived  strict  compliance 
with  the  requirement  as  to  notice  of  loss  was 
justified. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
C^nt  Dig.  Insurance,  {{  1374-1409.1 

2.  Same— Agency  —  LuoTATioH  o»  Authob- 

ITT— NOTICK. 

Where  agents  of  a  fire  insurance  company 
had  apparent  authority  to  receive  proofs  of  loss, 
any  limitation  thereof  not  known  to  an  insurer 
who  had  sustained  the  loss  did  not  affect  him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
(Tent.  Dig.  Insurance^  S  1874.] 
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3.  Same— Proof  of  Loss— Dblivebt. 

Where  a  fire  policy  required  the  insured  to 
give  immediate  written  notice  of  loss,  pursuant 
to  which  insured  delivered  proofs  of  loss  to 
agents  who  had  apparent  authority  to  receive 
proofs  of  loss,  and  thereafter  immediately  bor- 
rowed the  papers  for  the  purjJose  of  making  a 
copy  of  them,  a  finding  that  there  had  been  a 
good  delivery  of  the  proofs  of  loss  was  justified. 

4.  SAifB— Action  on  Policy— Inteeest. 

Where,  in  an  action  on  an  insurance  pol- 
icy, it  appeared  that  defendant  company  had 
beem  Bnminoned  as  trustee  of  the  plaintiff  in  a 
salt  in  which  an  award  had  been  made  against 
plaintiff  before  the  action  against  the  insurance 
company  was  brought,  plaintiff  was  not  en- 
titl«l  to  interest  on  her  recovery  under  the 
policy. 

.    Xbcceptlons  from  Superior  COurt,   Bristol 
Comity;  Loranus  SL  Hitchcock,  Judge. 

Action  by  Mary  A.  Walker  against  the 
Lancashire  Insurance  Company.  There  was 
a  finding  for  the  plaintiff,  and  defendant 
brings  exceptions.  Elzceptions  conditionally 
overruled. 

Fuller  A  Davison,  for  plaintiff.  Fredk. 
W.  Brown,  for  defendant. 

MORTON,  J.  This  is  an  action  of  con- 
tract on  a  policy  of  fire  insurance  to  re> 
cover  for  a  total  loss  by  fire  of  the  prop- 
erty covered  by  the  policy,  which  was  house- 
hold goods  and  furniture  contained  in  "the 
frame  building  formerly  occupied  as  a  pri- 
vate bam  owned  by  Francis  Bump,  situate 
on  the  west  side  of  Broadway,  In  the  vil- 
lage of  North  Raynham,  Mass."  The  case 
was  sent  to  an  auditor,  and  was  heard  by 
the  court  without  a  Jury,  upon  his  report; 
it  being  agreed  that  certain  facts  found  by 
him  should  be  taken  to  be  true  so  far  as 
competent  and  material.  Certain  other  facts 
were  also  agreed  to.  The  court  found  for 
the  plaintiff,  and  the  case  is  heee  on  excep- 
tions by  the  defendant  to  the  finding  and  to 
the  refusal  of  the  court  to  give  certain  rul- 
ings that  were  requested. 

The  policy  provides,  amongst  other  things, 
that:  "In  case  of  loss  or  damage  under  this 
policy,  a  statement  in  writing,  signed  and 
sworn  to  by  the  insured,  shall  be  forthwith 
rendered  to  the  company,  setting  forth  the 
value  of  the  property  insured,  the  interest 
of  the  insured  therein,  all  other  insurance 
thereon,  in  detail,  the  purposes  for  whidi 
and  the  persons  by  whom  the  building  in- 
sured, or  containing  the  pn^erty  insured,  was 
nsed,  and  the  time  at  which  and  the  manner 
in  which  the  fire  originated,  so  far  as  known 
to  the  insured."  The  fire  occurred  Novem- 
ber 26,  1809.  and  the  statement  was  ren- 
dered according  to  the  plaintiff's  contention 
December  19th,  and  according  to  the  defend- 
ant's contention  not  till  March  ISth.  The 
defendant  further  contends  that  even  if  the 
statement  is  regarded  as  having  been  ren- 
dered December  19th,  that  was  not  "forth- 
with," within  the  meaning  of  the  policy, 
and  that  there  was  no  waiver  by  it  of  the 
requirement  that  it  should  be  so  rendered. 
This  is  the  principal  question  in  the  case. 


There  is  also  a  question  of  Interest;  the 
defendant  having  been  trusted  and  contend- 
ing that  it  is  not  chargeable  with  interest, 
but  the  court  having  allowed  interest  from 
the  date  of  the  writ 

The  policy  was  issued  through  the  agency 
of  Hammond,  Morse  ft  Co.  at  Taunton,  who 
had  authority  to  receive  applications,  take 
risks,  countersign,  and  issue  policies,  and 
receive  the  premiums  therefor.  It  bore  the 
lithographed  signature  of  the  "Manager  of 
the  Eastern  Department,"  and  was  counter- 
signed "at  Taunton"  by  "Hammond,  Morse 
&  Co.,  Agents."  The  latter  received  the 
application,  accepted  the  risk,  took  the  pre- 
mium, and,  as  already  stated,  issued  the 
policy  to  the  plaintiff.  It  Is  agreed  that 
Hammond,  Morse  &  Co.  Iiad  no  authority 
to  adjust  losses,  but  had  authority  to  receive 
proofs  of  loss  for  the  purpose  of  forwarding 
them  to  the  company.  The  company  receiv- 
ed notice  of  the  fire  within  48  hours  through 
its  local  agents,  and  immediately  sent  oat 
its  adjuster  with  authority  to  adjust  the 
loss.  He  called  on  the  plaintiff  and  inter- 
viewed her  about  the  fire,  and  subsequently, 
on  December  7th,  wrote  her  as  follows:  "I 
have  to  advise  you  tliat  if  you  consider  that 
you  Iiave  a  valid  claim  against  the  Lan- 
cashire Insurance  Company,  by  reason  of 
recent  fire  destrojring  certain  furniture  be- 
longing to  you  In  North  Raynham,  you  will 
kindly  forward  the  written  statement  called 
for  by  the  statutes  and  the  policy."  This 
was  duly  received  by  her,  and  certainly  af- 
fords ground  for  the  contention  that  it  op- 
erated as  a  waiver  of  any  delay  that  might 
have  already  occurred.  Whether  it  consti- 
tuted a  waiver  as  matter  of  law  It  is  not 
necessary  to  consider.  Between  the  7th  and 
19th  of  December  a  fire  Inquest  was  held  by 
the  marshal,  which  was  attended  both  by 
the  plaintiff  and  the  adjuster.  What  com- 
munications. If  any,  there  were  between  the 
plaintiff  and  the  adjuster  during  this  in- 
terval does  not  appear;  but  it  would  be  ex- 
traordinary if  the  subject  of  the  loss  was 
not  referred  to,  and  it  is  possible  that  facts 
brought  out  at  the  inquest  may  have  seem- 
ed to  the  adjuster  to  render  a  proof  of  loss 
of  minor  consequence.  On  December  19th 
the  plaintiff  signed  and  made  oath  to  a 
written  statement  of  her  loss  in  the  form 
and  with  the  particulars  required  by  the 
policy,  and  on  the  same  day  it  was  deliv- 
ered by  her  counsel  to  Hammond,  H&eae  & 
Co.,  and  with  their  consent  immediately  tak- 
en away  by  him  in  order  that  he  might 
make  a  copy  of  it  He  returned  it  Felwuary 
23d,  no  request  appearing  to  have  been  made 
for  it  in  the  meantime,  and  it  was  there- 
afterwards  sent  to  the  defendant;  the  lat- 
ter receiving  it  March  15th  and  retaining  it 
without  objection.  Neither  was  any  objec- 
tion made  by  the  adjuster,  who  acknowledg- 
ed the  receipt  of  it  in  a  letter  written  more 
than  a  mcmth  afterwards.  This  and  the 
conduct  of  the  company  are  only  matefiatC 
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as  tending  to  throw  Ilgbt  apon  and  explain 
prevloiiB  conduct  It  Is  to  be  noted  that  the 
property  insured  consisted  of  household  goods 
and  furniture.  The  auditor  found,  if  not 
concluded  by  the  referee's  award,  that  the 
plalntlfTs  loss  waa  $2,000,  showing  that 
there  was  a  large  quantity  of  furniture. 
And  it  might  well  be  that,  in  view  of  the 
inquest  and  the  nature  of  the  property, 
the  time  that  elapeed  from  December  Tth, 
when  the  adjuster  wrote  to  the  plaintiff 
calling  her  attention  to  the  matter  of  the 
proof  of  loss,  to  December  19th,  when  it  was 
given  to  Hammond,  Morse  &  Co.,  was  not 
unreasonable. 

Taking  all  of  the  circumstances  into  ac- 
count, we  do  not  see  how  It  can  be  said 
that  the  presiding  Justice  was  not  warranted 
in  finding  tliat  the  defendant  had  waived 
strict  compliance  with  the  condition,  and 
that,  assuming  that  what  took  place  consti- 
tuted a  valid  delivery,  the  giving  of  the 
proof  of  loss  to  Hammond,  Morse  &  Co.  on 
December  Idth  was  a  performance  of  the 
condition.  Eastern  R.  R.  Co.  v.  Relief  Ins-Co., 
105  Mass.  670;  Searle  v.  Dwelling  House  Ins. 
Co.,  152  Mass.  263,  25  N.  R  290;  Hamden 
r.  Milwaukee  Mechanics'  Ins.  Co.,  164  Mass. 
382,  41  N.  B.  658,  49  Am.  St  Rep.  467; 
Mandell  v.  Fidelity  &  Casualty  Co.,  170 
Mass.  178,  49  N.  B.  110,  64  Am.  St  Rep. 
291.  It  is  plain,  however,  that  If  the  proof 
of  loss  was  not  delivered  till  March  15th, 
when  it  was  received  by  thte  defendant  com- 
pany, the  condition  was  not  performed. 
And  the  defendant  contends  that  what  took 
place  on  December  19th  did  not  amount  to  a 
delivery  of  the  proof  of  loss  to  Hammond, 
Morse  &  Co.  It  bases  this  contention  on 
the  fact,  which  Is  agreed,  that  Hammond, 
Morse  &  Oo.  had  apparent  authority  to  re- 
ceive proofs  of  loss  for  the  purpose  of  for- 
warding them  to  the  company,  and  had  no 
authority  to  adjust  losses.  We  construe 
this  to  mean  that  they  had  no  authority  to 
adjust  losses,  but  did  apparently  have  au- 
thority to  receive  proofs  of  loss.  Whether 
their  authority  was  strictly  limited  as  be- 
tween themselves  and  the  company  to  the 
mere  function  of  receiving  and  forwarding 
proofs  of  loss  is,  it  seems  to  us,  immaterial. 
There  is  nothing  to  show  that  any  such 
limitation  on  their  apparent  authority  was 
known  to  the  plaintiff,  and  she  cannot  there- 
fore be  affected  thereby.  Markey  v.  Mu- 
tual Benefit  Life  Ins.  Co.,  103  Mass.  78; 
Etamden  v.  Milwaukee  Mechanics'  Ins.  Co., 
164  Mass.  382,  41  N.  E.  658,  49  Am.  St  Rep. 
467;  Parker  &  Young  Mfg.  Co.  v.  Fire  Ins. 
Co.,  166  Mass.  484,  44  N.  B.  614.  If  the 
proof  of  loss  had  been  delivered  to  the  de- 
fendant company,  and  then  Immediately  tak- 
en away,  with  the  defendant's  consent,  by  the 
plaintiff  or  her  counsel,  for  the  purpose  of 
making  a  copy  of  it,  there  can  be  no  ques- 
tion, we  think,  that  there  would  have  been 
ft  good  and  sufficient  delivery  of  the  proof  of 


loss;  and  we  think  that  It  was  within  the 
apparent  scope  of  the  authority  of  Ham- 
mond, Morse  &  Co.  to  allow  the  same  thing 
to  be  done.  There  is  no  finding  that  the 
proof  of  loss  was  not  delivered  and  borrow- 
ed in  good  faith,  or  that  there  was  any  in- 
tention in  what  was  done  to  evade  the  ctm- 
dltlons  of  the  policy.  The  finding  of  the 
court  in  favor  of  the  plaintiff  must  be  taken 
to  negative  anything  of  the  kind.  The  fact 
that  the  proof  of  loss  was  retained  so  long 
a  time  cannot.  In  the  absence  of  any  find- 
ing of  a  want  of  good  faith,  invalidate  the 
transacticm.  We  think  that  what  took  place 
could  be  found  to  constitute  a  good  delivery 
of  the  proof  of  loss. 

The  remaining  question  relates  to  the  mat- 
ter of  interest  The  defendant  was  sum- 
moned as  trustee  of  the  plaintiff  in  a  suit 
against  her  by  0.  B.  Osgood  &  Co.  That 
action  was  brought  before  this,  and  is  still 
pending.  Referees  were  appointed  under 
the  policy,  and  made  an  award  in  favor  of 
the  plaintiff  before  this  action  was  brought 
The  defendant  contended  that  If  liable  at 
all,  it  was  only  liable  for  the  amount  of  the 
award,  and  also  asked  the  eonrt  to  rule 
that  if  entitled  to  recover  the  plaintiff  was 
not  entitled  to  interest  The  court  found 
for  the  plaintiff  for  the  amount  of  the  award, 
with  interest  from  the  date  of  the  writ 
We  think  that  the  allowance  of  interest  was 
erroneous.  "It  Is  well  settled  that,  when  one 
summoned  aS  trustee  is  indebted  to  the  prln- 
cli>al  defendant  upon  a  demand  where  in- 
terest would  be  recovarable  by  the  prin- 
cipal defendant  only  as  damages  for  breach 
of  contract,  interest  will  not  be  deemed  to 
accrue  during  the  pendency  of  the  trustee  pro- 
cess." Smith  V.  Flanders,  129  Mass.  322; 
Huntress  v.  Burbank,  111  Mass.  213;  Blck- 
ford  V.  Rich,  105  Mass.  340;  Oriental  Bank 
V.  Tremont  Ins.  Co.,  4  Mete.  1.  The  excep- 
tions are  sustained  on  this  point  only;  but 
as  the  amount  of  interest  thus  allowed  is 
easily  computed,  if  the  plaintiff  will  remit 
that  amount  when  ascertained  the  exceptions 
may  be  overruled,  otherwise  they  will  be 
sustained. 

Ordered  accordingly. 


ass  Mass.  616) 
DICKINSON  T.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachosetts. 
Snffolk.    Sept  7,  1905.) 

1.  Defeotivb  Hiohwats— Rbcovebt  wb  Ia 

JUBIES. 

Rev.  Laws,  c.  61,  8  18,  authorising  a  re 
covery  for  injuries  resulting  from  defects  in 
highways,  is  inapplicable,  where  the  person  In- 
jured was  at  the  time  of  the  injury  on  his  own 
premises. 

2.  Damages  —  Death  of  Pebson  Injubed  — 
Conscious  StnFFEBiNO — ^Evidence. 

In  an  action  for  the  conscious  suffering  ot 
plaintiff's  intestate  from  the  time  of  the  ac- 
cident, causing  the  injuries  complained  of,  to 
her  death,  evidence  proving  that  during, this 
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jwriod  she  was  anfferlng  and  finally  died  from 
an  intercnrrent  disease  was  admissible. 

[Ed.  Note. — For  cases  in  point,  see  toI.  16, 
Cent  Dig.  Damages,  §  482.] 

8.  Same. 

Evidence  that  members  of  the  family  of 
plaintiff's  intestate  had  died  from  paimonary 
tuberculosis  was  properly  excluded,  as  too  re- 
mote to  show  that  the  intestate  had  suffered 
and  died  from  this  disease. 

4.  Afpkai.— BxcxuBiozt  OF  Evidence— EUbm- 
I£SS  Ebbob. 

The  exclusion  of  this  evidence,  if  errone- 
ous, was  rendered  harmless  by  the  admission  of 
evidence  of  the  presence  of  this  disease  in  the 
family  of  the  intestate,  and  under  such  circum- 
stances that,  if  infections,  she  might  have  con- 
tracted it 

5.  Declarations  ov  a  Deceased  Pebson— 
Evidence— ADiassiBiLiTT. 

An  action  for  injuries  caused  by  a  de- 
fective highway  is  not  commenced,  within  Rev. 
£aws,-c.  175,  {  66,  which  provides  that  decla- 
rations of  a  deceased  person  shall  not  be  in- 
admissible as  hearsay.  If  made  before  the  com- 
mencement of  the  action,  bv  the  service  of  the 
notice  of  the  injuiy  on  toe  mtiniclpality  re- 
quired by  chapter  61,  {  20. 
0.  Saub— Finding  or  Good  Faith. 

A  finding  that  the  declarations  of  a  de- 
ceased person  were  made  in  good  faith  is  in- 
ferred by  the  admission  of  evidence  thereof,  un- 
der Rev.  Iawb,  c.  175,  I  66,  providing  that  a 
declaration  of  a  deceased  person  shall  not  be 
Inadmissible,  if  the  court  finds  that  it  was  made 
in  good  faitji. 

7.  MumorPAL  Cobpobations— Liabij,itt  fob 
ToBTS  —  Exebcibe   or   Cobpobatb  Powebs 

rOB  PCCDRIABT  BENEFIT. 

A  city,  engaging  in  the  business  of  lighting 
its  streets,  pursuant  to  the  authority  conferred 
on  it  by  8t  1825.  p.  318,  c.  8,  for  the  purpose 
of  lessening  its  liability  for  damages  for  de- 
fects in  streets  on  account  of  their  being  dark, 
is  oigaged  in  an  enterprise  for  its  private  bene- 
fit, ana  is  liable  for  negligence  in  the  manage- 
ment thereof. 

EiceptlonB  from  Superior  Court,  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  Slvelyn  Dickinson,  prosecuted 
after  death  by  Edward  J.  Mclntyre,  her  ad- 
ministrator, against  the  city  of  Boston. 
There  was  a  verdict  for  plaintiff,  and  de- 
fendant brings  exceptions.    Overruled. 

Ckas.  W.  Bartlett,  Elbridge  R.  Anderson, 
and  Arthur  T.  Smith,  for  plaintiff.  Sam'l 
M.  Obild,  for  defendant 

BRALEY,  J.  This  is  an  action  of  tort  to 
recover  damages  for  injuries  suffered  by  the 
plaintiff's  intestate,  which  was  caused  by 
the  fall  of  a  defective  lamp  post  owned  by 
the  defendant  Originally  the  deceased 
sought  to  sustain  the  suit  imder  Rev.  Laws, 
c.  51,  i  18,  for  Injuries  received  as  a  trav- 
eJor  upon  the  highway.  But,  if  the  lamp 
post  which  fell  stood  in  a  public  way,  at 
the  time  of  the  accident  she  was  on  her  own 
premises,  and  this  statutory  provision  is  In- 
applicable. Upon  her  death  the  plaintiff,  as 
administratrix,  being  admitted  to  prosecute 
the  suit,  by  an  amendmrat  duly  allowed, 
declared  in  tort  at  common  law  for  the  al- 
leged negligence  of  the  defendant  in  not 
keeping  and  maintainng  the  lamp  post  In 


repair  and  allowing  It  to  become  defective 
and  unsafe.  At  the  trial  in  the  superior 
court  the  plaintiff  having  obtained  a  ver- 
dict the  defendant  brings  the  case  here  on 
exceptions  to  the  exclusion  and  admission 
of  certain  evidence,  and  to  a  refusal  to  rule 
that  upon  all  the  evidence  the  action  could 
not  be  maintained. 

No  argument  has  been  advanced  at  the 
bar,  nor  Is  found  in  the  defendant's  brief 
that  If  the  action  could  be  maintained,  there 
was  no  evidence  for  the  jury  of  Its  negli- 
gence, or  that  the  deceased  was  not  In  the 
exercise  of  due  care.  This  leaves  for  our 
consideration  such  matters  only  as  were 
argued,  or  appear  In  the  Brief.  Before  tak- 
ing up  the  principal  question  of  liability  the 
correctness  of  the  rulings  relating  to  evi- 
dence may  be  first  considered.  The  cause  of 
action  was  for  the  conscious  suffering  of 
the  plaintlfTs  intestate  from  the  time  of  the 
accident  to  her  death,  and  evidence  which 
had  a  tendency  to  prove  that  during  this 
period  she  was  suffering  and  finally  died 
from  an  intercurrent  disease  was  admissi- 
ble. But  the  attempt  of  the  defendant  for 
this  purpose  to  elicit  on  cross-examination 
from  the  mother  of  the  deceased,  who  was 
a  witness  for  the  plaintiff,  that  other  mem- 
bers of  her  family  had  died  from  pulmonary 
tuberculosis,  and  hence  there  was  a  pre- 
sumption that  her  daughter  also  had  died 
from  this  disease,  well  may  have  been  deem- 
ed in  the  discretion  of  the  presiding  judge  as 
too  remote  to  be  of  any  probative  value,  and 
Its  exclusion  affords  no  Just  ground  of  excep- 
tion. Jennings  v.  Rooney,  183  Mass.  577, 
67  N.  E.  666;  Perkins  t.  Rice  (Mass.)  72  N. 
B.  323.  Furthermore,  whatever  benefit 
might  have  been  derived  from  an  answer  to 
the  question  later  was  obtained  by  the  de- 
fendant when  from  one  of  Its  medical  wit- 
nesses uncontroverted  evidence  of  the  pres- 
ence of  this  disease  in  the  family,  and  un- 
der such  circumstances  that  if  Infectious, 
she  might  have  contracted  It  was  admitted. 
Morrison  v.  Lawrence,  186  Mass.  456,  72  N. 
E.ftl. 

Under  an  objection,  but  without  an  ex- 
ception being  taken  at  the  time,  though  sub- 
sequently allowed  as  an  exception  of  the 
defendant  a  witness  for  the  plaintiff,  who 
had  acted  as  counsel  for  her  Intestate,  was 
permitted  to  give  evidence  of  declarations 
she  had  made  to  bim  before  the  commence- 
ment of  the  action,  whereby  she  fully  nar- 
rated the  circumstances  under  which  the 
accident  occurred.  It  is  now  urged  that  as 
this  conversation  was  held  after  a  notice  un- 
der Rev.  Laws,  c.  51,  {  20,  had  been  served 
upon  the  city.  It  Is  not  brought  within  the 
provisions  of  St.  1898,  c.  535,  now  Rev.  Laws, 
c:  176,  i  66,  because  serving  such  a  notice 
Is  the  bringing  of  an  action  within  the  mean- 
ing of  the  statute,  after  which  such  declara- 
tions are  declared  inadmissible.  The  pre- 
sumption, however.  Is  plain  that  It  ^s  the 
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leglslatlTe  purpose  tiiat  this  language  should 
bare  its  ordinary  meaning  as  used  in  our 
laws,  and  ttae  words  "commencement  of  the 
action"  refer  to  the  date  when  proceedings 
are  Instituted  by  a  writ  or  other  legal  pro- 
cess issuing  from  the  clerk's  office.  Ford  Y. 
Phillips,  1  Pick.  202;  Gardner  v.  Webber, 
17  Pick.  407,  411;  C!om.  v.  Casey,  12  Allen, 
214,  217.  While  a  preliminary  finding  of 
the  good  faith  of  the  declarant  by  the  court 
la  required  before  such  declarations  can  be 
received,  this  Judicial  action  Is  to  be  in- 
fared  by  the  admission  of  the  evidence  it- 
self, where  the  exceptions  fail  to  state  that 
the  Inquiry  was  not  made.  Dlzon  v.  New 
England  Railroad,  179  Mass.  242,  246,  60 
N.  E.  681.  These  declarations,  therefore, 
were  within  the  statute,  and  properly  admit- 
ted in  evidence.  Brooks  v.  Holden,  175 
Mass.  137,  55  N.  E.  802. 

By  an  ordinance  duly  enacted  the  city 
bad  established  a  lamp  department,  that  in- 
cluded the  lamps  and  other  property  used  in 
Its  system  of  street  lighting,  the  manage- 
ment of  which  was  intrusted  to  an  officer, 
therdn  designated  as  a  "superintendent  of 
lamps."  The  defendant  now  insists  that  be 
was  a  public  officer,  for  whose  negligence  it 
was  not  responsible.  It  relies,  in  support  of 
this  position,  upon  St.  1825,  p.  313,  c.  3,  per^ 
mitting  the  city  to  set  up  and  maintain  lamps 
la  its  streets,  so  far  as  might  be  con- 
venient and  necessary  for  the  purpose  of 
lighting  them,  "and  to  make  all  necessary 
contracts,  rules,  orders,  and  regulations  re- 
specting said  lamps."  Under  Prov.  St  1773- 
74,  p.  301,  c.  12,  confirmed  by  St  179^  c.  69, 
enacted  when  Boston  was  a  town,  and  St. 
1825,  p.  313.  c.  3,  passed  after  It  became  a 
city,  the  defendant  was  authorized,  but  not 
required,  to  maintain  lamps  to  light  the 
streets,  and  to  enact  proper  ordinances  pro- 
viding for  the  punishment  of  those  "break- 
ing or  otherwise  damaging  the  same."  No 
general  statutory  duty  is  imposed  upon  dtles 
and  towns  requiring  them  to  light  their 
streets  for  any  purpose.  See  Pub.  St  1882, 
c.  203,  §  76.  But,  when  they  are  lighted  at 
the  expense  of  the  municipality,  authority 
to  tax  for  such  an  expenditure  must  be  given 
by  statute.  Mlnot  v.  West  Roxbury,  112 
Mass.  1,  17  Am.  Rep.  52;  Coolidge  v.  Brook- 
line,  114  Mass.  592,  694.  And  It  has  been 
said  that  the  probable  reason  for  the  passage 
of  these  special  laws  was  the  limitation  on 
the  taxing  power  of  the  defendant,  as  with- 
out them  neither  the  town,  nor  the  city, 
could  have  establisbed  and  maintained  law- 
fully a  system  of  artificial  lighting  of  Its 
streets  to  be  paid  for  out  of  the  public  rev- 
enue. Spauldlng  v.  Peabody,  153  Mass.  128, 
131,  132,  26  N.  B.  421,  10  L.  R.  A.  397. 

In  suits  for  damages  caused  by  defects  In 
streets  which  at  night  may  become  dangerous 
to  travelers  because  they  are  dark  and  un- 
lighted,  it  uniformly  has  been  held  that,  as  a 
city  or  town  is  under  no  statutory  require- 


ment to  light  them,  an  omission  to  do  so  does 
not  constitute  n^llgence.  Sparhawk  v.  Sa- 
lem, 1  Allen,  30,  32,  79  Am.  Dec.  700;  Ran- 
dall V.  Eastern  Railroad  C!o.,  106  Mass.  276, 
8  Am.  Rep.  327;  Lyon  v.  Cambridge,  136 
Mass.  419;  SplUane  v.  FItchburg,  177  Mass. 
87,  88,  58  N.  B.  176.  83  Am.  St  Rep.  262. 
But  if,  under  no  obligation  imposed  by  stat- 
ute, the  defendant  undertook  this  service  for 
the  general  convenience  of  its  citizens,  and 
travelers  within  its  borders.  It  also  by  so 
doing  derived  an  Incidental  benefit  by  the  pro- 
tection thus  afforded  of  decreasing  the  prob- 
ability of  suits  against  It  for  defective  public 
ways,  under  Rev.  Laws,  c.  51,  §]  1,  18. 
An  unligbted  public  way,  indeed,  may  be 
dangerous  when  used  at  night  though  not 
thereby  rendered  defective.  If,  however,  It 
Is  out  of  r^alr,  and  this  condition  has  been 
undiscovered,  or,  if  discovered,  not  remedied, 
the  probability  that  travelers  using  it  would 
be  less  likely  to  be  injured  when  lighted  than 
if  unllghted  is  apparent  and  appreciable.  It 
was  unnecessary  for  the  plaintifT  to  show 
that  any  direct  commercial  profit  had  been 
derived.  The  Indirect  benefit  thus  conferred 
supplied  a  sufficient  motive  for  the  defend- 
ant's action.  Having  voluntarily  undertaken 
the  enterprise  for  its  private  benefit,  and  not 
acting  In  the  performance  of  any  public  duty. 
It  is  liable  for  negligence  In  the  management 
of  its  corporate  property,  when  used  for  such 
purpose.  Perry  y.  Worcester,  6  Gray,  544, 
66  Am.  Dec.  431;  Bigelow  v.  Randolph,  14 
Gray,  541,  543;  Hawks  v.  Charlemont,  107 
Mass.  414;  Sullivan  v.  Holyoke,  135  Mass. 
273;  Tlndley  v.  Salem,  137  Mass.  171,  50 
Am.  Rep.  289;  Waldron  v.  Haverhill,  143 
Mass.  582,  10  N.  B.  481;  Doherty  v.  Brain- 
tree,  148  Mass.  495,  20  N.  E.  108;  Coan  v. 
Marlborough,  164  Mass.  206,  208,  41  N.  B. 
238 ;  Collins  v.  Greenfield,  172  Mass.  78,  51 
N.  E.  454;  Butman  v.  Newton,  179  Mass. 
1,  60  N.  E.  401. 

By  the  ordinance  the  superintendent  of 
lamps,  among  other  duties,  was  required,  at 
the  expense  of  the  city,  to  keep  and  maintain 
"all  lamp  posts"  In  good  repair.  It  was 
through  his  negligence  that  the  lamp  post 
that  fell  was  allowed  to  fall  Into  decay. 
That  the  city  could  act  as  well  by  ordinance 
In  the  creation  and  appointment  of  agents 
charged  with  duties  to  be  performed  In  Its 
behalf  as  by  a  direct  vote  of  the  city  council 
Is  settled.  Jensen  v.  Waltham,  166  Mass.  344, 
346,  44  N.  B.  339;  Butman  v.  Newton,  supra. 
But,  as  we  have  said,  the  defendant  was  un- 
der no  municipal  duty  to  establish  and  main- 
tain street  lights,  which  were  classified  by 
Its  ordinance  as  a  lamp  department  It  fol- 
lows that  the  superintendent  of  this  depart- 
ment, whether  elected  by  the  city  council  or 
appointed  by  the  mayor,  does  not  belong  to 
that  class  of  public  officers,  of  which  high- 
way surveyors  afford  a  familiar  illustration, 
for  whose  official  acts  cities  and  towns  are 
not  held  liable.    For  he  Is  not  charged  with 
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the  performance  of  duties  prescribed  by  any 
statute,  where  he  would  act  Independently, 
but  he  acts.  If  at  all,  under  the  ordinance  as  a 
municipal  agent  of  the  defendant.  Walcott 
V.  Swampscott,  1  Allen,  101 ;  Hawks  v.  Char- 
lemont,  ubl  supra;  Sullivan  ▼.  Holyoke,  ubi 
supra;  Deane  v.  Randolph,  132  Mass.  475; 
Waldrcm  v.  Harerhlll,  supra;  Butman  T. 
Newton,  ubl  supra.  Being  thus  under  the 
Immediate  direction  and  control  of  the  city. 
It  had  full  authority  to  direct  the  manner  in 
which  his  department  should  be  conducted. 
If  the  defendant  lighted  its  street  as  a  mat- 
ter of  convenience  and  safety  for  those  hav- 
ing occasion  to  use  them  at  night,  without  be- 
ing required  by  law  to  undertake  the  per- 
formance of  such  a  duly,  the  superlnteudent 
of  lamps  for  this  purpose  became  its  servant, 
for  whose  negligent  conduct  in  their  mainte- 
nance It  was  responsible. 

A  majority  of  the  court  is  of  the  opinion 
that  the  order  must  be: 

Bxcepttons  ovemiled. 


(US  KasB.  76) 
COMMONWEALTH  v.  R.  1.  SHERMAN 
MFG.  CO. 

(Supreme  Judicial  Court  of  Maasacbnsetts. 
Suffolk.    Sept.  8,  1905.) 

1.  Tbadk-Mabks— Ubk  of  Abmb  OB  Seai.  ov 

COHHONWEA£,TH. 

St  1003,  p.  155,  c.  195,  {  1,  declaring  that 
no  person  or  private  corporation  shall  use  the 
arms  or  the  great  seal  of  the  commonwealth  for 
advertising  or  commercial  purposes,  is  consti- 
tutional. 
Z  Sams— CsnanAi.  LiABii.nT— DsrENSEs. 

In  a  prosecution  tor  violation  of  St.  1903, 
p.  155,  c.  195,  {  1,  forbidding  the  use  of  the 
arms  or  great  seal  of  the  commonwealth  for 
advertMng  or  commercial  purposes,  an  offer  of 
proof,  to  the  effect  that  at  the  time  of  the 
passage  of  the  act  and  at  the  time  it  went  into 
effect  tile  defendant  had  on  hand  a  large  quan- 
tity of  labels,  did  not  go  far  enough,  where 
there  was  no  offer  to  show  that  the  labels  on 
band  when  the  act  took  effect  were  not  printed 
within  the  year,  or  that  the  labels  on  hand 
when  the  act  was  passed  were  not  disposed  of 
when  it  took  effect 

3.  Same— ExiBTiNo  Contbactb. 

In  a  prosecntion  for  violation  of  St.  1903, 
p.  155,  c:  195,  i  1,  forbidding  the  use  of  the 
arms  or  great  seal  of  the  commonwealth  for 
advertising  or  commercial  purposes,  the  fact 
tiiat  when  the  act  went  into  effect  the  defend- 
ant had  contracts  for  the  manufacture,  sale, 
and  delivery  of  goods  bearing  the  prohibited  de- 
vice as  a  trade-mark  was  no  defense. 

4.  SAUE — StATTJTE — CONSTrrUTIONALITT. 

St.  1903,  p.  155,  c.  195,  g  1,  forbidding  the 
use  of  the  arms  or  the  great  seal  of  the  com- 
monwealth for  advertising  or  commercial  pur- 
poses, is  not  in  conflict  with  the  provision  of 
the  federal  Constitution  investing  Congress  with 
the  power  to  regulate  commerce  among  the 
states. 

5.  Same— Indictment— Sdfficienct. 

Under  St.  1903,  p.  155,  c.  195,  §  1,  forbid- 
ding the  use  of  the  arms  or  the  great  seal  of 
the  commonwealth  for  advertising  or  commer- 
cial purjx»es,  an  indictment  for  violation  of  the 
Btatnte,  which  is  framed  in  the  words  thereof, 
is  sufficient. 


6.  Same— Punishment. 

Under  Rev.  Laws,  e.  220,  {  4,  declaring 
that,  if  no  punishment  for  a  crime  is  provided 
by  statute,  the  court  shall  impose  such  sentence 
as  conforms  to  the  common  usage  and  practice, 
a  violaUon  of  St.  1903,  p.  155,  c.  195,  |  1,  for- 
bidding the  use  of  tlie  arms  or  the  great  seal 
of  the  commonwealth  for  advertising  or  com- 
mercial purposes,  is  on  offense,  though  the 
statute  does  not  provide  any  punishment. 

Exertions  from  Superior  Court,  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

The  R  I.  Sherman  Manufacturing  Compa- 
ny was  convicted  of  '-Jolating  St  1903,  p.  165, 
c.  195,  i  1,  and  brings  exceptions.  Excep- 
tions overruled. 

Frederic  H.  Qiase,  tor  the  Commonwealth. 
Edwd.  0.  Stone,  for  defendant 


LATHROP,  J.  The  principal  question  In 
this  case  is  whether  St  1903,  p.  155,  c.  196, 
is  constitutional.  Section  1  of  this  act  reads 
as  follows:  "No  person  or  private,  corpora- 
tion shall  use  the  arms  or  the  great  seal  of 
the  commonwealth,  nor  any  representation 
thereof,  for  any  advertising  or  commercial 
purpose  whatever."  The  act  wag  approved 
on  April  6^  1903,  and  by  its  terms  was  to 
take  effect  "at  the  expiration  of  one  year 
after  its  passage."  An  account  of  the  adop- 
tion of  the  arms  and  seal  of  Massachusetts 
in  1780  may  be  found  In  Qulncy,  468;  and 
they  are  there  stated  to  have  remained  un- 
changed until  this  day.  The  description  of 
the  seal  and  arms  were  not  included  in  the 
statutes  of  the  commonwealth  until  the  year 
1885.  St  1885,  c.  288,  fS  1,  2.  This  is  now 
Rev.  Laws,  c.  2,  g  3.  The  great  seal  of  the 
commonwealth  bears  upon  its  face  the  arms, 
though  the  color  of  the  arms  Is  not  an  es- 
sential port  of  the  seal.  A  representation 
of  the  arms  as  established  in  1780  has  been 
printed  upon  the  Acts  and  Resolves  of  the 
Commonwealth  since  1808,  with  some  slight 
changes,  until  the  present  day.  In  fact  the 
design  used  in  the  labels  by  the  defendant, 
as  set  forth  In  the  first  connt  of  the  indict- 
ment, was  the  design  in  use  by  the  com- 
monwealth from  1866  to  1885.  It  Is  an  ex- 
traordinary proposition  that  the  law  has  In- 
terfered with  the  defendant's  trade-mark, 
when  such  trade-mark  was  taken  from  the 
design  which  the  commonwealth  had  appro- 
priated to  itself  as  a  symbol  of  its  sov- 
ereignty. The  defendant  appropriated  it 
later  only  because  It  was  the  official  sign  of 
the  commonwealth. 

In  the  leading  case  of  Oilman  t.  Hnnne- 
well,  122  Mass.  139,  147,  It  is  said  by  Chief 
Justice  Gray:  "A  trade-mark  may  consist 
of  a  name,  or  a  device,  or  a  peculiar  arrange- 
ment of  words,  lines,  or  figures  in  the  form  of 
a  label,  which  has  been  adopted  and  used 
by  a  person  In  his  business  to  designate 
goods  of  a  particular  kind  manufactured  by 
him,  and  which  no  other  person  has  an 
equal  right  to  use."    This  right  may  be  pro- 
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tected  by  Injunction.  Can  It  for  a  moment 
be  said  that  the  commonwealth  cannot  use 
Its  own  device,  or  that  the  defendant  can 
obtain  an  injunction  against  the  common- 
wealth for  so  doing? 

As  against  the  commonwealth,  the  de- 
fendant cannot  have  any  claim  to  a  trade- 
mark. Could  any  one  suppose  that  this  court 
■would  allow  its  seal  to  be  used  as  a  trade- 
mark? And  If  a  court's  seal  cannot  be 
used,  cannot  the  great  and  general  court 
forUd  the  use  of  the  great  seal  and  the 
arms  of  the  commonwealth  "for  any  adver- 
tising or  commercial  purpose"?  It  seems  to 
us  too  clear  for  argument. 

The  principal  cases  relied  upon  by  the  de- 
fendant are  Ruhstrat  t.  People,  185  111.  133, 
67  N.  E.  41,  49  L.  R.  A.  181,  76  Am.  St. 
Rep.  30,  and  People  v.  Van  De  Carr,  178 
N.  Y.  425,  70  N.  E.  905,  C6  Ta  R.  A.  189, 
102  Am.  St.  Rep.  61C.  Both  of  these  cases 
related  to  statutes  forbidding  the  use  of 
the  flag  for  commercial  purposes.  In  the 
first  case  one  of  the  main  grounds  of  decl- 
sl<m  was  that  the  national  government  bad 
passed  no  legislation  restricting  the  use  of 
the  flag.  The  latter  case  proceeds  upon  the 
theory  that  the  statute  applied  "as  well  to 
articles  manufactured  and  in  existence  when 
It  was  lawful  to  manufacture  them  and  have 
them  In  possession  as  to  those  thereafter 
manufactured  or  acquired."  The  statute  un- 
der which  the  defendant  was  convicted  dif- 
fers essentially  from  those  In  the  cases 
above  referred  to.  It  does  not  apply  to  ar- 
ticles manufactured  before  the  passage  of 
the  act,  nor  does  it  apply  to  the  flag  of  the 
nation.  It  seeks  merely  to  protect  the  seal 
and  coat  of  arms  of  the  commonwealth, 
and  by  the  provision  that  it  shall  not  go  into 
effect  for  a  year  from  Its  passage,  gives 
ample  time  to  all  who  have  been  using  Its 
seal  or  coat  of  arms  to  get  rid  of  their 
goods. 

As  to  the  offer  of  proof  that  at  the  time 
of  the  passage  of  the  act  and  at  the  time  It 
went  Into  effect  the  defendant  had  on  hand 
a  large  quantity  of  labels,  the  offer  does 
not  go  far  enough.  There  was  no  offer  to 
show  that  the  labels  on  hand  when  the  act 
took  effect  were  not  printed  within  the  year, 
nor  was  there  any  offer  to  show  that  labels 
on  hand  when  the  act  was  passed  were  not 
disposed  of  when  It  took  effect.    As  to  the 


last  offer  of  proof,  that  when  the  act  went 
into  effect  the  defendant  had  contracts  with 
various  persons  for  the  manufacturing,  sale, 
and  delivery  of  goods  like  those  descrlt>ed  in 
the  Indictment — that  Is,  of  goods  having 
thereon  the  said  trade-marks — it  Is  perhaps 
enough  to  say  that  It  does  not  appear  that 
these  acta  could  not  be  complied  with  with- 
out the  use  of  the  representation  of  the 
arms.  It  is  a  better  answer  to  say  that 
where  a  valid  act  Is  passed  by  the  Legisla- 
ture, It  Is  no  defense  that  prior  to  Its  tak- 
ing effect  contracts  have  been  entered  into 
with  which  the  law  Interferes.  Common- 
wealth T.  Intoxicating  Liquors,  115  Mass. 
153;  Salem  v.  Maynes,  123  Mass.  372.  The 
act  in  question,  if  otherwise  within  the  pow- 
er of  the  Ivegislature,  is  not  in  conflict  with 
the  clause  of  the  Constitution  of  the  United 
States  Investing  Congress  with  power  to 
regulate  commerce  among  the  several  states. 
Plumley  v.  Massachusetts,  165  U.  S.  461,  15 
Sup.  Ct.  154,  30  L.  Ed.  223;  Com.  v.  Hunt- 
ley, 156  Mass.  236,  80  N.  E.  1127,  15  L.  B. 
A.  839.       - 

The  remaining  points  in  the  case  require 
but  brief  consideration.  The  indictment  set 
forth  the  offense  substantially  in  the  words 
of  the  statute,  and  is  sufBcient  Common- 
wealth V.  Dyer,  128  Mass.  70;  Common- 
wealth T.  Mllliken,  174  Mass.  79,  54  N.  E. 
357.  The  evidence  was  sufficient  to  show  a 
"use,"  within  the  meaning  of  the  statute, 
and  that  the  representation  of  the  arms  of 
the  commonwealth  was  there  for  an  adver- 
tising and  commercial  purpose. 

Lastly,  It  Is  contended  that  a  violation  of 
the  statute  does  not  constitute  a  crime.  Bat 
a  crime  or  misdemeanor  Is  defined  as  "an 
act  committed  or  omitted  in  violation  of  the 
public  law,  either  forbidding  or  command- 
ing It"  4  Bl.  Com.  6.  By  Rev.  Laws,  c. 
220,  J  4,  It  Is  provided  that  "If  no  punish- 
ment for  a  crime  is  provided  by  statute  the 
court  shall  Impose  such  sentence  according 
to  the  nature  of  the  crime,  as  conforms  to 
the  common  usage  and  practice  In  this  com- 
monwealth." This  statute  was  early  enact* 
ed,  and  lias  been  in  force  eve.<*  since.  St. 
1782,  c.  9,  S  t;  Rev.  St  1836,  e.  139,  {  1: 
Gen.  St  18«),  c.  174,  §  1;  Pub.  St*  1882,  a 
215,  %■  1.  See  O'Neil  v.  Commonwealth,  166 
Mass.  446,  43  N.  E.  183. 

E^xceptions  overruled. 
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(189  Maaa.  166) 

AZIZ  ▼.  ATLANTIC  COTTON  MILLS. 

(Supreme  Judicial  Couit  of  Massachusetts. 
Essex.     Sept  11,  1903.) 

Master  and  Seevant— Injdbies  to  Servant 
— Scope  of  Employment — Assumed  Rise. 
Where  plaintiff,  on  inexperienced  servant, 
was  directed  to  put  laps  of  cotton  on  at  the 
feed  end  of  a  machine  in  a  cotton  mill,  and, 
after  the  cotton  had  passed  through  the  ma- 
chine, to  take  the  laps  oS  at  the  other  end, 
which  was  not  dangerous,  but  without  direction 
he  attempted  to  clear  the  machine,  when  it  was 
clogged,  without  shifting  the  belt,  and  in  so  do- 
ing was  injured  by  the  sudden  starting  of  the 
machine,  he  assumed  the  risk,  and  was  not  en- 
titled to  recover  for  bis  injuries. 

Kxceptions  from  Superior  Court,  Essex 
County;   Francis  A.  Gasklll,  Judge. 

Action  by  one  Aziz  against  tbe  Atlantic 
Cotton  Mills.  A  verdict  was  directed  in  fa- 
vor of  defendant,  and  plaintiff  brings  excep- 
tions.   Exceptions  overruled. 

Knox  &  Coulson  and  Mahoney,  Crowell  & 
BuIIivan,  for  plaintiff.  Sweeney,  Dow  & 
Cox,  for  defendant 

LATHEOP,  J.  This  is  an  action  at  com- 
mon law  for  personal  injuries  sustained  by 
the  plaintiff  while  In  the  employ  of  the  de- 
fendant At  the  trial  In  tbe  superior  court, 
at  the  close  of  the  plalntltrs  evidence,  the 
judge  directed  a  verdict  for  the  defendant, 
and  the  case  Is  before  us  on  the  plaintiff's 
exceptions. 

Tbe  plaintiff  is  a  Syrian,  and  came  to  this 
country  five  or  six  months  before  the  acci- 
dent complained  of.  He  went  to  wwk  for 
the  defendant  on  the  second  or  third  day 
after  his  arrival.  At  the  time  of  the  acci- 
dent, June  12,  1902,  he  was  about  19  years 
old,  and  could  not  speak  English.  Tbe  only 
evidence  as  to  the  accident  came  from  the 
plaintiff,  and  was  given  through  an  Inter- 
preter. He  was  first  employed  as  a  roving 
boy,  and  his  duties  consisted  La  carrying  rov- 
ing from  one  get  of  machines  in  one  part  of 
the  mill  to  another  set  of  machines  In  anoth- 
er part  For  about  two  months  preceding 
tbe  accident,  in  addition  to  his  duties  as  rov- 
ing boy,  he  swept  the  floor  and  cleaned 
around  certain  machines,  but  not  around  the 
machine  on  which  he  was  Injured.  He  nev- 
er had  worked  on  any  machine  In  the  mills 
of  the  defendant  before  the  day  of  tbe  acci- 
dent, nor  on  any  machine  anywhere,  and  be- 
fore he  came  to  this  country  he  had  worked 
on  a  farm  In  Syria.  On  the  day  of  tbe  ac- 
cident be  was  directed  by  the  second  hand 
to  go  to  work  on  four  machines,  which  are 
known  as  "Kltson  Two  Beater  Breaker  Lap- 
pers,"  and  he  was  Instructed  to  put  the  laps 
of  cotton  on  at  the  feed  end,  and,  after  the 
cotton  had  passed  through  the  machine,  to 
take  the  laps  off  at  tbe  other  end,  and  this 
was  all  the  instruction  or  direction  that  he 
received.  He  worked  on  these  machines 
daring  the  morning,  and  returned  to  work  in 
the  afternoon  at  1  o'clock,  and  he  had  not 


started  or  stopped  the  machine  during  the 
morning  or  when  he  returned  to  work  in  the 
afternoon.  About  half  past  1  o'clock  on  this 
same  day,  the  first  tbe  plaintiff  ever  had 
worked  on  these  machines,  one  of  ttie  ma- 
chines was  stopped  by  the  clogging  of  cot- 
ton in  a  beater  box,  and  while  the  driving 
belt  was  running  from  the  machine  to  the 
main  shafting.  When  the  machine  stopped^ 
the  plaintiff  lifted  the  cover  of  the  second 
beater  box  about  tliree  or  four  Inches,  and 
saw  that  there  was  a  considerable  amount 
of  cotton  there,  and  he  put  his  right  hand  in 
to  take  hold  of  the  cotton,  when  the  machine 
started,  and  his  hand  and  arm  was  struck 
by  the  beaters,  and  torn  and  lacerated  so 
that  it  was  necessary  to  amputate  the  arm 
above  the  elbow.  The  plaintiff  further  tes- 
tified on  cross-examination  that  he  himself 
knew  that  the  picker  picked  the  cotton  and 
made  it  into  a  lap;  that  he  never  had  seen 
the  cover  of  the  beater  raised  by  anybody; 
that  he  raised  the  cover  four  or  five  inches 
by  taking  hold  of  tbe  handle  on  the  side,  and 
that  he  never  saw  anybody  take  hold  of  the 
handle  before;  that  he  saw  the  belts  on  the 
machine  and  knew  that  they  ran  to  pulleys 
or  wheels,  a.nd  that  tbe  wheels  turned  around 
very  fast;  that  he  knew  that  a  belt  ran  over 
a  revolving  pulley  at  one  end  and  over  a 
small  pulley  that  was  fastened  to  a  shaft 
nmnlng  through  the  beater  box,  and  that  the 
shaft  was  turning  around;  that  he  would 
not  have  put  his  hand  into  the  box,  if  he 
had  thought  that  the  machine  had  been  run- 
ning; that  he  never  had  .been  told  to  raise 
the  cover;  that  lie  knew  that  there  was  a 
noise  In  tbe  machine  when  it  was  in  motion, 
and  that.  Just  at  the  point  where  the  cotton 
went  into  the  box,  there  were  two  rollers 
through  which  the  cotton  passed;  that  he 
saw  the  ends  of  the  rollers  on  the  outside  of 
the  box,  and  from  that  fact  knew  that  the 
rollers  Arent  through  the  box;  tliat  the  bot- 
tom of  the  cover  came  down  vCTy  close  to 
the  cotton,  and  that  he  knew  his  hand  would 
not  get  under  unless  he  raised  tbe  cover; 
that,  when  the  cover  was  raised  and  the  ma- 
chine was  still,  the  knives  could  be  seen; 
that  the  knives  were  something  like  a  comb, 
and  that  there  were  two  of  them.  A  witness 
who  was  called  as  an  expert  hy  the  plaintiff 
testified  that  it  would  not  be  safe  to  remove 
clogged  cotton  with  the  belt  on  the  shaft 
which  turned  tbe  beater;  that  It  would  tie 
dangerous.  Upon  cross-examination  the  wit- 
ness testified  that  the  cover  of  the  beater 
box  was  made  of  sheet  iron  and  was  quite 
heavy;  that  it  was  quite  a  weight  to  push 
up,  and  required  strength  to  do  It;  that 
when  the  knives  In  the  lieater  are  revolving, 
and  the  pulley  and  the  shafting  to  which  the 
knives  are  fastened  are  turning,  they  can  be 
seen  by  anybody  who  stands  beside  the  beat- 
er; that,  if  one  found  the  cotton  closed  np 
In  the  beater,  he  could  know  whether  the 
knives  were  going  around  b^  seeing  wheth- 
er the  puUey  was  turning;  that  the  turning 
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of  the  pulley  would  Indicate  that  the  knlTes 
-were  revolving  in  the  beater,  and  that  when 
they  were  revolving  they  make  quite  a  noise; 
that  when  they  are  revolving  rapidly  the 
knives  are  not  visible,  and  that  when  any 
person  raises  the  cover  and  cannot  see  the 
knives  that  indicates  that  there  is  danger; 
that  it  would  be  Impossible  for  anybody  to 
get  his  hand  into  the  beater  unless  he  rais- 
ed the  cover  and  put  It  in;  that,  if  any  one 
raised  the  cov»  four  or  five  inches,  there 
would  be  no  difficulty  in  seeing  the  knives 
If  they  tvere  still. 

We  are  of  opinion,  on  the  evidence  In  this 
case,  that  the  ruling  was  right  The  plain- 
tUI  was  set  to  work  "to  put  the  laps  of  cot- 
ton on  at  the  feed  end,  and,  after  the  cotton 
had  passed  through  ttie  machine,  to  take  the 
laps  ott  at  the  other  end."  There  was  no 
danger  in  this.  He  chose  to  go  beyond  this, 
and  to  attempt  to  clear  the  picker  machine 
when  it  was  clogged.  This  was  no  part  of 
his  duty,  and  he  exceeded  his  Instructions. 
The  case  falls  within  De  Souza  v.  Staftord 
MUIs,  155  Mass.  476,  30  N.  E.  gl.  See,  also, 
Downey  v.  Sawyer,  167  Mass.  418,  32  M.  E. 
664;  Robinska  v.  I^man  Mills,  174  Mass. 
432,  64  N.  B.  873,  75  Am.  St.  Rep.  364; 
Ohmlel  V.  Thomdike  Go.,  182  Mass.  U2,  66 
N.  B.  47. 

Exceptions  overruled. 


(189  Mass.  100) 

BURNHAM  V.  CHINA  MDT.  IN§.  CO.  et  aL 

(Supreme  Judicial  Court  of  Massachasetts. 
Suffolk.     Sept  9,  1905.) 

1.  Mabine    Insttbance  —  Collision  —  Con- 
BTBTJCTiON  OP  Policies. 

Policies  insuring  a  vessel  aipainst  "the  risk 
of  collision  sustained"  and  against  "loss  sus- 
tained by  collision  with  another  vessel"  insure 
against  collision  with  another  vesseL 

2.  Sauk— What  Corbtitctes  Collision. 

A  vessel  which  struck  a  wrecked  vessel, 
sunk  several  hours  before  and  never  raised, 
though  practicable  to  do  so  at  a  cost  exceeding 
her  value  when  raised,  did  not  come  into  col- 
lision with  another  vessel,  within  the  meaning 
of  a  policy  insuring  her  against  collision  with 
another  vessel. 

Appeal  from  Supreme  Judicial  Court,  Suf- 
folk County. 

Action  by  one  Burnham  against  the  China 
Mutual  Insurance  Company  and  others. 
Cause  tried  on  agreed  statement  of  facts 
filed  in  the  superior  court  Judgment  pro 
forma  was  ordered  for  defendants,  and  plain- 
tiff appeals.    Judgment  for  defendants. 

Arthur  H.  Russell,  for  plaintiff.  Bryant, 
Griswold  &  Howard,  for  defendants. 

LATHBOP,  J.  Some  of  the  policies  In 
these  cases  cover  "the  risk  of  collision  sus- 
tained," and  others  are  against  "loss  sustain- 
ed by  collision  with  another  vessel."  We  are 
of  (pinion  that  the  two  forms  mean  the  same 
tUng,  namely,  collision  with  another  vessel. 
We  agree  with  the  plaintiff  that  if  a  ves- 


sel Is  temporarily  aground,  or  at  anchor, 
or  at  her  dock,  and  is  run  into  by  another 
vessel,  this  is  a  collision  with  another  ves- 
sel, within  the  meaning  of  the  policies.  Lon- 
don Assurance  v.  Companhla  De  Moagens  De 
Barreiro,  167  U.  S.  149,  17  Sup.  Ct  785,  42 
U  Ed.  113,  and  cases  cited.  So,  it  may  be 
true,  as  was  decided  In  Chandler  v.  Blogg 
[1898]  1  Q.  B.  32,  that  where  a  vessel  strikes 
anotlier  vessel  which  is  at  the  time  under 
water' and  resting  on  the  bottom,  this  Is  a 
collision  within  the  meaning  of  the  policy. 
If  the  vessel  is  raised  within  a  few  hours. 
Mr.  Justice  BIgham  in  this  case  adopted  the 
view  that  "collision,"  when  used  alone,  with- 
out other  words,  meant  two  navigable  things 
coming  Into  contact  and  that  the  sunken 
vessel,  though  she  could  not  be  navigated 
at  the  time,  was  still  navigable,  as  she  was 
raised  within  a  few  hours.  In  the  case  at 
bar  the  plaintiffs  vessel  struck  a  wreck, 
sunk  several  hours  before,  and  which  was 
never  raised.  While  It  was  practicable  to 
raise  her,  the  cost  would  have  exceeded  h« 
value  when  raised.  Under  such  circumstan- 
ces we  are  of  opinion  that  the  plaintiff's 
vessel  did  not  come  Into  collision  with  an- 
other vessel,  within  the  meaning  of  this 
word  in  the  polides. 

The  case  of  Richardscm  v.  Burrows,  though 
not  reported.  Is  cited  In  Lowndes  on  lilar. 
Ins.  199,  in  Spencer  on  Col.  14,  and  In  CUne 
V.  Western  Assur.  Co.,  101  Va.  496,  44  S.  B. 
700.  The  counsel  for  the  plaintiff  state  In 
thehr  brief  that  they  have  had  an  oppor- 
tunity to  examine  a  stenographic  report  <rf 
the  case,  and  that  It  was  an  action  to  re- 
cover fear  a  partial  loss  of  wheat  shipped  on 
a  small  schooner  which  sailed  from  Lynn 
to  England  for  Caen  in  France.  During 
the  night  the  vessel  struck  sometlilng  which 
caused  damage  to  the  cargo.  What  the  ob- 
ject was  did  not  appear,  but  It  was  proba- 
bly some  old  sunken  wreck,  or  possibly 
floating  wreck.  After  the  evidence  was  in 
Lord  Coleridge  Inquired  whether  there  were 
any  cases  of  collision.  None  were  referred 
to.  Lord  Coleridge  ruled  that  he  should 
hold  that  the  word  "collision"  meant  col- 
lision with  another  ship,  and  did  not  mean 
either  a  rock,  or  a  sand  bank,  or  floating 
wreck.  The  Jury  were  then  discharged  by 
consent  and  Judgment  given  for  defend- 
ant The  case  was  decided  December  16, 
1880.  Willie  this  is  a  nisi  prlus  decision, 
it  Is  of  some  weight  See,  also.  Hough  v. 
Head,  54  L.  J.  Q.  B.  294;  Relscher  v.  Ber- 
wick, [1894]  2  Q.  B.  648;  Cline  v.  Weston 
Assur.  Co.,  nbl  supra;  The  Bristol,  10 
Blatcbf.  537,  Fed.  Cas.  No.  1.892. 

We  do  not  regard  the  case  of  Fisher  r. 
Chapman,  20  Times  Law  R^.  319,  as  appli- 
cable to  this  case.  It  involved  no  discussion 
as  to  what  Is  collision,  nor  any  adjudication 
thereon.  The  case  of  Barr  v.  Olbson,  3  M. 
&  W.  390,  relates  to  a  bill  of  sale  of  a  veesd 
on  the  shwe.    It  has  no  bearing  on  this  case. 

Judgment  in  each  case  for  the  defendant 
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089  KtJU.  (f) 

DUNN  V.  BOSTON  &  N.  ST.  RT. 

(Supreme  Judicial  Court  of  Massachnsetti. 
Middlesex.     Sept.  8,  1905.) 

1.  Masteb  and  Sekvakt— Ihspection  ow  Ap- 
FI.IANCI8— Cabs  Belonoino  to  Thibd  Pkb- 

BON. 

Where  defendant  maintained  a  coal  shed 
Into  which  a  railroad  company  ran  cars  on  a 
■pur  tracli  to  be  unloaded  by  defendant's  em- 
ployes, defendant  owed  its  employes  no  duty  to 
inspect  the  cars. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4» 
Cent  Dig.  Master  and  Servant,  ||  235,  236.] 

2.  Same— Wats,  Works,  and  Machinebt. 

The  cars  were  not  a  part  of  the  ways, 
works,  and  machinery  of  the  defendant,  so  as 
to  make  it  liable  for  a  defect  therein,  under 
Eev.  Laws,  c.  106,  J  71,  cL  1. 

Report  from  Superior  Court,  Middlesex 
County. 

Action  by  one  Dunn  sgalnst  the  Boston 
&  Northern  Street  Railway.  There  was  ver- 
dict for  defendant,  and  the  case  was  report- 
ed to  the  full  court  Judgment  on  the  ver- 
dict 

Daniel  J.  Donahue  and  Albert  S.  Howard, 
for  plaintiff.  Reginald  Poster,  William  D. 
Turner,  and  George  Hogg,  for  defendant 

LATHROP,  J.  This  1b  an  action  of  tort 
for  personal  Injuries  sustained  by  the  plain- 
tiff, while  In  the  employ  of  the  defendant, 
«m  February  20,  1904.  The  declaration  con- 
tains four  counts.  The  first  Is  under  Rev. 
Laws,  c.  106,  I  71,  cl.  2,  alleging  the  negli- 
gence of  a  superintendent  The  second  Is 
under  clause  1  of  the  same  statute,  for  a 
defect  In  the  defendant's  ways,  works,  and 
machinery.  The  third  and  fourth  are  at 
common  law.  At  the  close  of  the  evidence 
the  Judge  directed  a  verdict  for  the  defend- 
ant If  the  verdict  was  properly  ordered. 
Judgment  Is  to  be  entered  for  the  defendant; 
otherwise,  by  agreement  of  counsel,  Judg- 
ment Is  to  be  entered  for  the  plalntitF,  and 
the  damages  assessed  by  a  Jury. 

The  plaintlfr  was  about  30  years  of  age, 
and  had  been  In  the  employ  of  the  defendant 
at  Its  power  house  In  Lowell  for  some  16 
to  18  months  before  the  accident  engaged 
in  putting  asbestos  coverings  on  steam  pipes, 
onloadlng  coal  cars,  and  doing  other  odd 
Jobs,  when  ordered  by  Nelson  Young,  the 
engineer  of  the  defendant  In  general  charge 
of  the  power  house  and  the  men  employed 
there.  Adjoining  the  boiler  room  was  a  coal 
shed  belonging  to  the  defendant,  Into  whlcb 
cars  loaded  with  coal  to  be  unloaded  by  the 
defendant  were  pushed  over  a  single  spur 
track  from  the  road  of  the  Boston  8c  Maine 
Railroad,  running  up  an  Incline  to  an  ela- 
▼ated  structure,  which  at  the  place  of  the 
accident  was  some  20  to  26  feet  above  the 
floor  of  the  itower  house,  and  was  level  for 
a  space  sufSdent  to  accommodate  four  long 
ooal  cars.  The  track  rested  on  large  sleep- 
en  Bvq^ported  by  beams  from  the  ground. 


A  gangway  abemt  two  feet  wide,  for  men  oc- 
cupied In  unloading  cars  to  stand  on,  was 
laid  on  sleepers  outside  the  rails  <»>  both 
Bides.  There  was  a  space  some  three  feet 
wide  between  the  sleepers  and  the  wall  of 
the  shed  on  the  side  where  the  plaintiff  fell. 
These  conditions  had  existed  during  the 
time  the  plaintiff  had  worked  at  the  power 
house,  and  he  testified  that  he  did  not  need 
any  one  to  give  bim  directions  how  to  un- 
load a  coal  car.  On  the  day  of  the  accident 
the  plaintiff,  with  three  others,  was  ordered 
by  Young  "to  go  and  unload  them  coal  cars." 
There  was  evidence  that  while  unloading 
the  cars  he  was  Injured  by  a  defect  In  one 
of  the  cars.  The  cars  did  not  belong  to  the 
defendant  and  it  was  not  Its  custom  to  In- 
q;>ect  them. 

To  sustain  the  counts  at  common  law,  the 
plaintiff  relies  upon  the  case  of  Spaulding  v. 
Flynt  Granite  Co.,  159  Mass.  587,  84  N.  B. 
1134.  But  that  case  differs  widely  from  the 
one  before  us.  There  a  granite  company 
was  using  a  car  to  carry  Its  granite  from 
its  premises  to  the  place  of  destination. 
Here  the  defendant  was  merely  a  consignee 
of  coal  delivered  on  Its  premises  by  a  car 
of  a  railroad  company.  We  are  not  aware 
of  any  case  where  under  such  circumstances 
the  consignee  has  been  held  liable  to  its 
servants  for  a  defect  In  the  car;  nor  are  we 
aware  of  any  case  which  Imposes  upon  the 
consignee  the  duty  of  inspecting  the  car. 
The  case  of  Foster  v.  New  York,  New  Haven 
&  Hartford  Railroad,  187  Mass.  21,  72  N.  B. 
331,  has  no  application  to  the  case  at  bar. 
In  that  case  the  defendant  was  using  In 
its  freight  house  an  empty  car  belonging 
to  another  railroad,  as  a  passageway  from 
one  of  its  own  cars  to  the  platform  of  the 
freight  house.  There  was  a  hole  in  the  bot- 
tom of  the  car  through  which  a  servant  of 
the  defendant  fell. 

It  Is  further  contended  that  this  car  was 
a  part  of  the  defendant's  ways«  works,  and 
machinery;  but  we  are  of  opinion  that  un- 
der the  circumstances  of  this  case  the  car 
was  not  a  part  of  the  ways,  works,  and 
machinery.  The  car  In  question  was  not 
under  the  control  of  the  defendant  It  was 
not  Its  duty  to  inspect  it  nor  to  repair  It 
Hyde  v.  Booth  (Mass.)  74  N.  E.  337,  and  cases 
dted. 

According  to  the  terms  of  the  report,  the 
order  must  be:    Judgment  for  the  defendant 


(189  If  on.  U) 

COMMONWEALTH  v.  SNELL. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Bristol.     Sept  7,  1905.) 

1.  Indictment  —  Courts  —  SnmciBNOT  on 

Motion  to  Quash. 

Where  any  count  in  an  indictment  is  good, 
a  motion  to  ouarii,  addressed  to  the  indictment 
as  a  whole,  u  properly  overruled. 

[EJd.  Note. — For  cases  in  point  see  vol.  27, 
Ont  Dig.  Indictment  and  lafomu^tien^l  J87.] 
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Z  Homicide— iHDiCTMENT—TiiaB  and  Place 
OF  Oppensb— A1.LEOATION8 — Sufficiency. 
Under  Rev.  Laws,  c.  218,  I  17,  which  pro- 
vides that  an  indictment  shall  contain  a  cap- 
tion consisting  of  the  name  of  the  common- 
wealth, county,  and  court  in  which  it  is  pre- 
sented, and  the  time  of  the  sitting  of  the  conrt, 
and  section  20,  which  declares  that  the  time  and 
place  of  the  commission  of  the  crime  need  not 
be  alleged,  that  the  allegation  of  time  in  the 
caption  shall  be  considered  as  an  allegation 
that  the  act  was  committed  before  the  nndine 
of  the  indictment,  after  it  became  a  crime,  and 
within  the  period  of  limitations,  that  the  name 
of  the  county  and  court  in  the  caption  shall  be 
considered  as  an  allegation  that  the  act  was 
committed  within  the  jurisdiction  of  the  court, 
and  that  all  the  allegations  shall  be  considered 
to  refer  to  the  same  time  and  place,  and  sec- 
tion 52,  which  authorizes  the  finding  of  an  in- 
dictmeut  for  mnrder  at  any  time  after  the  death 
of  the  person  murdered,  an  indictment  for  mut^ 
der  which  alleges  in  its  caption  the  name  of 
the  commonwealth,  county,  and  court  in  which 
it  was  presented,  and  the  time  of  the  sitting 
of  the  conrt,  alleges  that  the  murder  was  com- 
mitted before  the  finding  of  the  indictment,  and 
within  the  jurisdiction  of  the  conrt 
8.  Same— AiXKGATioNS  of  Means  Used  and 
Wound  Inflicted— SuFFiciENcsr. 

An  indictment  for  murder,  which  alleges 
that  defendant  with  a  blunt  Instrument,  the 
name  and  particular  description  of  which  are 
unknown,  assaulted  decedent  on  the  head  and 
stmck  him  with  the  instrument,  inflicting  on 
the  head  a  mortal  wound,  sufficiently  shows  the 
means  used  and  the  location  of  the  wound. 

[JM.  Note. — ^For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  U  217.2^8.] 

4.  Samb— Alleoation  of  Timx  of  Death  or 
PXBSon  Mtjedebed — Sufficiency. 

An  indictment  for  murder,  which  alleges, 
after  d^cribing  the  means  used  in  committing 
the  assault  on  decedent  and  the  wound  inflicted 
on  him,  that  he  "then  and  there  instantly  died," 
■ttfficiently  alleges  tliat  the  death  occurred  with- 
in a  year  and  a  day  after  the  assault. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26, 
Cent  Dig.  Homicide,  S  230.] 

6.  Same— Statutoby  Fobm  of  Indictment— 
sufficibnot. 

An  indictment  for  mnrder,  which  in  its 
caption  sets  forth  the  name  of  the  common- 
wealth and  county  and  court,  and  the  time  of 
the  sitting  of  the  court,  and  which  alleges  that 
defendant  assaulted  decedent  with  a  blunt  in- 
strument and  inflicted  on  his  head  a  fatal 
wound,  of  which  he  then  and  there  instantly 
died,  is  sufficient,  within  Rev.  Laws,  c.  218,  §  67, 
prescribing  a  form  of  indictment  for  murder, 
though  it  does  not  follow  the  form. 

6.  Same— Statutoby  Form  of  Indicimbhx— 
Constitutional  Law.  . 

Const.,  Declaration  of  Rights,  art  12, 
which  declares  that  no  one  shall  be  held  to 
answer  for  any  crime  until  the  same  is  fully, 

Elainly,  substantially,  and  formally  described  to 
im,  only  requires  such  particularity  of  allega- 
tion in  an  indictment  as  may  be  of  service  to 
him  in  enabling  him  to  understand  the  charge 
and  to  prepare  for  his  defense ;  and  hence  Rev. 
Laws,  c.  218,  (  67,  prescribing  a  form  of  in- 
dictment for  mnrder,  is  not  invalid,  especially 
in  view  of  section  S9,  requirinig  a  bill  of  par- 
ticulars in  all  cases  where  the  indictment  alone 
is  not  sniBcientlj  full  to  give  defendant  knowl- 
edge of  the  nature  of  the  crime  charged. 

7.  Same— Evidence— Admissibility. 

Where,  on  a  trial  for  murder,  the  evidence 
showed  that  defendant  had  formed  a  purpose 
to  murder  a  third  person  with  a  view  of  obtain- 
ing possession  of  his  property,  and  that  he 
'onnd'  that  decedent  stood  in  the  way  of  the 
accomplishment  of  the  purpose,  evidence  that, 
prior  to  the  homicide,  defendant  had  stated  that 


he  intended  to  murder  the  third  person  at  a 
place  designated  and  in  a  manner  described, 
which  corresponded  to  the  place  at  and  the 
manner  in  which  decedent  was  murdered,  was 
admissible,  as  tending  directly  to  establish  de- 
fendant's guilt,  and  as  contradicting  the  claim 
of  the  defense  that  decedent  committed  suicide. 

8.  Same. 

Where,  <«  a  trial  for  homicide,  there  was 
evidence  showing  tltat  defendant  had  been  liv- 
ing with  a  woman  not  his  wife  for  several 
years,  evidence  that  shortly  before  the  homicide 
defendant,  impressed  on  her  the  peril  of  her 
position,  if  she  made  disclosures  against  him, 
was  admissible,  as  tending;  to  show  that  de- 
cedent's death  was  premeditated  by  defendant; 
the  conversation  between  defendant  and  bis 
mistress   indicating   that  he  had   in  mind   tlie 

eoasibility  of  her  making  statements  that  would 
e  used  against  him  in  reference  to  the  .death 
of  decedent 

9.  Cbiminal  Law— Evidence. 

On  a  trial  for  homicide,  the  evidence  of  ■ 
physician  that  he  was  so  confident  in  his  opin- 
ion as  to  the  cause  of  decedent's  death  that  ha 
believed  that^  if  an  autopsy  could  have  been 
had  earlier,  it  would  have  confirmed  his  opin- 
ion, was  competent 

10.  Same. 

The  testimony  of  a  witness  as  to  wiiat  it 
appeared  a  person  at  a  distance  was  doing  was 
competent  as  a  description  of  the  movements 
of  such  person. 

Exceptions  fnxn  Supreme  Judicial  Court, 
Bristol  County. 

Angles  Snell  was  convicted  of  mnrder  In 
tlie  first  degree,  and  he  brings  exceptions. 
Overruled. 

The  indictment  Is  as  follows; 

"Commonwealth  ot  Massachtusetts,  Bris- 
tol— 88.: 

"At  the  snperlcM-  conrt  begun  and  holdoi 
at  Fall  River,  within  and  for  said  county 
of  Bristol,  on  the  first  Monday  of  Novem- 
ber, in  the  year  ot  onr  lord  one  thousand 
nine  hundred  and  three,  the  Jurors  for  tbe 
said  commonwealtb  on  their  oath  present 
that  Angles  Snell  did  assault  and  beat  Til- 
liughast  Kirby  with  Intent  to  murder  him, 
and  by  such  assault  and  beating  did  kill  and 
murder  Tlllinghast  Klrby. 

"And  the  jurors  aforesaid,  for  the  said 
commonwealth,  on  their  oath  aforesaid,  far- 
ther present  that  said  Angles  Snell  in  and 
upon  one  Tlllinghast  Kirby  did  make  an  as- 
sault, and  that  the  said  Angles  Snell,  with  a 
certain  blunt  instrument,  the  name  and  more 
particular  description  of  which  is  to  the  ju- 
rors aforesaid  unknown,  the  said  Tlllinghast 
Klrby,  in  and  upon  the  head  of  the  said 
Tlllinghast  Klrby,  then  and  thwe  felonious- 
ly, willfully  and  of  his  malice  aforethought 
did  strike  and  bruise,  giving  to  the  said  Til- 
linghast  Klrby  then  and  there,  with  the 
blimt  instrument  aforesaid,  so  unknown  as 
aforesaid,  in  and  upon  the  head  of  the  said 
Tlllinghast  Klrby  one  mortal  wound,  of 
which  said  mortal  wound  he,  the  said  Tll- 
linghast Kirby,  then  and  there  instantly  died. 
And  so  the  jurors  aforesaid,  upon  their  oath 
aforesaid,  do  say  that  the  said  Angles  Snell 
the  said  Tllllngtaast  Kirby  then  and  there, 
in  manner  and  form  aforesaid,  feloniously, 
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willfully,  and  of  his  malice  aforetbought  did 
kill  and  murder. 

"And  the  Jurors  aforesaid,  for  tbe  said  com- 
monwealtb,  on  tbelr  oatb  aforesaid,  do  fur- 
ther present  that  Angles  Snell  in  and  upon 
one  TllUngfanst  Klrby  did  make  an  assault, 
and  that  .the  said  Angles  Snell,  with  a  cer- 
tain instrument,  the  name  and  a  more  par- 
ticular description  of  which  Is  to  the  Jurors 
aforesaid  unknown,  the  said  TiUingbast  Klr- 
by, In  and  upon  the  head  of  the  said  TU- 
Unghast  Klrby,  then  and  there  feloniously, 
willfully,  and  of  fals  malice  aforethought  did 
strike,  wound,  cut,  and  bruise,  giving  to  tbe 
said  Tillinghast  Kirby  then  and  there,  with 
tbe  Instrument  aforesaid,  so  unknown  as 
aforesaid,  in  and  upon  tbe  bead  of  tbe  said 
Tillinghast  Kirby,  one  mortal  wound,  of 
which  said  mortal  wound  be,  the  said  Til- 
linghast Klrby,  then  and  there  instantly  died. 
And  so  the  Jurors  aforesaid,  upon  tbelr  oatb 
aforesaid,  do  say  that  the  said  Angles  Snell 
tbe  said  TllUngtaast  Klrby  then  and  there. 
In  manner  and  form  aforesaid,  feloniously, 
willfully,  and  of  bis  malice  aforethought  did 
kill  and  murder." 

Herbt.  Parker,  Atty.  Gen.,  Jas.  M.  Swift, 
Dlst  Atty.,  and  Fred  T.  Field,  for  the  Com- 
monwealth. Hugo  A.  Dubuque  and  Jas.  P. 
Doran,  for  defendant 

KNOWI/rON,O.J.  Tbe  first  Question  In  this 
case  arises  upon  tbe  defendant's  motion  to 
quash  tbe  indictment  The  indictment  Is  in 
three  counts,  and  the  motion  is  general,  ap- 
plying to  the  indictment  as  a  whole,  and  not 
asking  for  a  ruling  In  regard  to  any  partic- 
ular count  It,  therefore,  any  count  is  good, 
tbe  motion  was  rightly  overruled.  Com.  t. 
Hawkins,  8  Oray,  468;  Com.  ▼.  Pratt,  137 
Mass.  98. 

The  defendant's  first  objection,  which  ap- 
plies to  all  the  counts  alike,  la  that  the  in- 
dletmoit  contains  no  statement  of  the  time 
and  place  of  tbe  commission  of  the  crime. 
The  answer  to  this  is  found  in  the  statute, 
which  was  Intended  to  simplify  the  forms 
and  rules  of  criminal  pleading.  Rev.  Laws 
c  218,  H  17-21.  These  sections,  which  were 
first  enacted  in  St  1888,  c.  409,  are  as  fol- 
lows: 

"Sec.  17.  An  Indictment  shall  contain, 
first,  tbe  caption,  which  shall  consist  of  tbe 
name  of  tbe  commonwealth,  county  and 
court  In  wblcb  the  Indictment  is  presented, 
and  the  time  of  tbe  sitting  of  tbe  court  One 
caption  will  be  sufficient,  although  the  In- 
dictment contains  more  than  one  count 
Second,  a  plain  and  concise  description  of 
the  act  which  constitutes  the  crime,  or  the 
appropriate  legal  term  descriptive  of  such 
act,  without  a  detailed  description  thereof. 
Tbe  words  used  in  a  statute  to  define  a 
crime,  or  other  words  conveying  the  same 
meaning,  may  be  used, 

"Sec.  18.  The  circumstances  of  the  act 
may  be  stated,  according  to  tbelr  legal  ef- 


fect,   without    8    full    description    thereof. 
•    •    • 

"Sec.  20.  The  time  and  place  of  the  com- 
mission of  tbe  crime  need  not  be  alleged,  un- 
less it  is  an  essential  element  of  tbe  crime. 
The  allegation  of  time  in  tbe  caption  shall, 
unless  otherwise  stated,  be  considered  as  an 
allegation  that  tbe  act  was  committed  be- 
fore tbe  finding  of  tbe  Indictment,  after  it 
became  a  crime  and  within  the  period  of 
limitations.  The  name  of  the  county  and 
court  In  tbe  caption  shall,  unless  otherwise 
stated,  be  considered  as  an  allegation  that 
the  act  was  committed  within  the  territorial 
Jurisdiction  of  the  court.  All  allegations  of 
the  indictment  shall,  unless  otherwise  stat- 
ed, be  considered  to  refer  to  tbe  same  time 
and  place. 

"Sec.  21.  The  means  by  which  a  crime  Is 
committed  need  not  be  alleged  In  tbe  indict- 
ment, unless  they  are  an  essential  element 
of  the  crime." 

Additional  provisions  of  a  similar  char- 
acter in  r^iard  to  particular  subjects  are 
found  in  the  sections  immediately  following. 

In  this  indictment  the  caption  conforms  to 
tbe  statute,  giving  the  name  of  the  common- 
wealth, county,  and  court  in  which  the  in- 
dictment was  presented,  and  the  time  of  the 
sitting  of  the  court  This,  when  read  In  con- 
nection with  tbe  statute,  is  an  allegation 
that  tbe  act  was  committed  before  the  find- 
ing of  tbe  indictment  and  after  it  became  a 
crime.  In  reference  to  tbe  crime  of  murder, 
there  is  no  period  of  limitations.  Rev.  Laws, 
c.  218,  {  52.  It  is  also  an  allegation  that  tbe 
act  was  committed  within  the  territorial 
Jurisdiction  of  the  court  See  Com.  v.  Rog- 
ers, 181  Mass.  184r-191.  68  N.  K.  421.  These 
facts  in  regard  to  tbe  time  and  place  are  all 
that  need  be  proved  at  common  law  when 
the  averments  are  made  particularly.  Ex- 
cept so  far  as  necessary  to  show  Jurisdic- 
tion, such  averments  never  need  be  proved. 
Com.  T.  TolUver,  8  Gray,  386,  69  Am.  Dec. 
252;  Com.  T.  Lavery,  101  Mass.  207;  Com. 
V.  Robertson,  162  Mass.  90,  38  N.  £.  25;  Led- 
better  v.  United  States,  170  U.  S.  606-613, 
18  Sup.  Ct  774,  42  L.  Ed.  1162.  In  all  other 
particulars  the  second  and  third  counts  are 
good  at  common  law.  The  allegations  as  to 
the  means  used  and  the  location  of  the 
wound  are  sufficient  Com.  v.  McAfee,  lOS 
Mass.  458,  11  Am.  Rep.  383;  Com.  v.  Robert- 
son, ubl  supra;  Com.  v.  Coy,  157  Mass.  200, 
32  N.  E,  4;  Com.  t.  Webster,  6  Cush.  296,  52 
Am.  Dec  711;  Westmoreland  t.  United 
States,  155  U.  S.  645,  15  Sup.  Ct  243.  89  L. 
Ed.  255.  Tbe  statement  that  the  deceased 
"then  and  there  instantly  died"  is  a  suffi- 
cient allegation  that  the  death  occurred  with- 
in a  year  and  a  day  after  the  assault  Com. 
T.  Robertson,  162  Mass.  80.  88  N.  B.  25. 
With  the  aid  of  tbe  statutory  provision  In 
regard  to  time  and  place,  these  two  counts 
are  unquestionably  good.  0>m.  t.  Rogers, 
181  Mass.  184-191,  63  N.  B.  421.  They  are 
also  good  aa  statutory  counts,  even  though 
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they  do  not  follow  the  prescribed  statutory 
torm.    Rev.  Laws,  c.  218,  f  67. 

The  first  count  -was  Intended  to  be  strict- 
ly statutory.  It  follows  exactly  tbe  form  pre- 
scribed In  Rev.  Laws,  c.  218,  S  67,  except 
that  It  does  not  contain  the  suggested  state- 
ment of  the  manner  In  which  tbe  assault 
was  committed.  As  the  other  two  counts 
are  good,  It  Is  unnecessary  to  determine 
whether  this  is  sufficient  It  contains  no 
statement  in  terms  tbat  the  death  occurred 
within  a  year  and  a  day  after  tbe  fatal 
strolce.  To  this  objection  tbe  commonwealth 
answers  that  under  tbe  statute  this  Is  In- 
cluded In  the  meaning  of  the  word  "mur- 
der." It  may  also  be  contended  that  Rev. 
Laws,  c  218,  I  20,  covers  this  In  the  provi- 
sion that  "all  allegations  of  the  Indictment 
shall,  unless  otherwise  stated,  be  considered 
to  refer  to  the  same  time  and  place."  In 
this  particular  tbe  count  Is  like  one  In  Com. 
V.  Stortl,  177  Mass.  339,  58  N.  E.  1021,  In  ref- 
erence to  which  the  court,  finding  it  unnec- 
essary to  decide  the  constitutional  question 
Involved  In  a  similar  attack  upon  its  va- 
lidity, declined  to  give  countenance  to  the 
suggestion  tbat  it  was  unconstitutional. 

In  reference  to  the  defendant's  contention 
that  in  other  particulars  the  crime  Is  not 
"fully  and  plainly,  substantially  and  formal- 
ly, described  to  him,"  as  required  by  the 
twelfth  article  of  tbe  Declaration  of  Rights 
In  the  Constitution  of  Massachusetts,  we 
may  quote  from  Com.  v.  Robertson,  162 
Mass.  90,  96,  38  N.  B.  25,  26,  the  statement 
that  "these  provisions  for  the  protection  of 
an  accused  person  only  require  such  partic- 
ularity of  allegation  as  may  be  of  service  to 
him  in  enabling  him  to  understand  the 
charge  and  to  prepare  for  his  defense."  We 
also  notice,  as  an  Important  part  of  tbe  pres- 
ent statute,  the  provision  for  a  bill  of  par- 
ticulars in  all  cases  where  tbe  indictment 
alone  Is  not  sufficiently  full  to  give  the  de- 
fendant his  constitutional  rights.  Rev.  Laws, 
c.  218,  {  39.  In  such  cases,  under  the  lan- 
guage of  the  statute,  the  defendant  is  en- 
titled to  this  as  an  absolute  right.  Com.  v. 
Kelly,  184  Mass.  3M,  323,  324,  68  N.  E.  84a 
With  tbe  aid  of  this,  when  needed,  an  ac- 
cused person  can  always  answer  to  a  charge 
with  a  full  Tmderstanding  of  everything  in- 
volved in  it  See,  also.  Com.  v.  Dill,  160 
Mass.  536,  36  N.  B.  472,  and  cases  cited. 
Without  attempting  to  pass  upon  tbe  va- 
lidity of  this  count  in  every  particular,  we 
do  not  hesitate  to  say  tbat  tbe  general  ob- 
jections to  tbe  constitutionality  of  tbe  stat- 
ute are  not  well  founded.  See,  also,  Catb- 
cart  V.  Com.,  37  Pa.  106;  Goersen  v.  Com., 
99  Pa.  388;  State  v.  Sloan,  65  Wis.  647,  27 
N.  W.  616;  Jordan  v.  People,  19  Colo.  417, 
36  Pac.  218;  Caldwell  v.  State,  28  Tex.  App. 
566.  14  S.  W.  122;  Com.  v.  Coleman,  1S4 
Mass.  198-203,  68  N.  B.  220.  The  motion  to 
quash  was  rightly  overruled. 

Tbe  other  exceptions  are  to  the  admission 
and  exclusion  of  evidence.    Tillingbast  Kir- 


by,  a  man  about  87  years  of  age,  who  was 
then  boarding  near  the  shore  of  the  sea  In 
Westport,  went  out  fishing  in  a  small  boat 
on  the  afternoon  of  September  9,  1903,  and 
Ills  dead  body  was  found  on  Horse  Neck 
Beach  on  September  18tb,  one  or  two  days 
after  an  unusually  heavy  storm.  There  was  a 
fracture  of  his  skull,  as  if  caused  by  a  blow 
from  a  heavy  instrument,  which,  according 
to  tbe  testimony  of  medical  experts,  must 
have  caused  bis  death,  and  there  was  a  rope 
around  his  neck.  There  was  testimony  that, 
as  Kirby  was  about  to  go  fishing,  tbe  defend- 
ant said  to  him:  "Go  with  me.  I  am  going 
out" — and  that  Kirby  relied:  "Xou  go  in 
your  boat,  and  I  will  go  in  mine."  It  appear- 
ed that  tbe  defendant  and  Kirby  started  at 
about  tbe  same  time,  each  in  bis  own  boat, 
and  there  was  testimony  tbat  the  defendant 
was  accustomed  to  carry  in  his  boat  a  rope, 
with  a  strap  and  weight  attached  to  it  like 
the  strap  which  was  attached  to  the  r(^?e 
found  around  Klrby's  neck  when  the  body 
was  discovered,  and  that  the  defendant  was 
observed  in  bis  boat  near  Kirby  the  last 
time  that  Kirby  was  seen  alive.  One  Pierce 
testified  tbat  he  lived  in  Fall  River,  tbat  be 
was  brought  up  with  the  defendant,  and  went 
to  school  with  him  when  a  boy,  and  tbat  their 
relations  bad  been  intimate  ever  since.  Sub- 
ject to  tbe  defendant's  exception,  be  was  per- 
mitted to  testify  that  he  had  a  conversation 
with  the  defendant  at  tbe  corner  of  Pleasant 
and  Ninth  streets,  in  Fall  River,  about  the 
1st  of  May,  1903,  iu  which  the  defendant 
said:  "I  am  going  to  take  you  as  a  friend. 
You  liave  always  been  one.  I  want  yon  to 
go  down  to  Horse  Ne<^  and  board  a  wedc 
with  Biuden  Head.  You  need  money,  so  do 
I,  and  Burden  Head  has  from  |1,600  to 
$2,000.  And  we  will  take  him  out  in  a  boat 
fishing,  and  I  will  knock  him  on  the  head,  tie 
a  rope  around  his  neck,  and  a  stone  to  the 
other  end,  and  throw  liim  overboard,  and 
be  will  never  come  up;  and  I  will  be  pro- 
prietor down  there,  and  then  you  can  come 
down  and  stay  any  time  you  like  after  tliat" 
In  regard  to  this  testimony  tbe  jury  were 
instructed  as  follows:  "Tbe  jury  are  not 
permitted  to  use  it  as  a  basis  for  an  argu- 
'ment  that,  because  the  defendant  was  widced 
enough  to  plan  the  murder  of  Burden  Head, 
therefore  he  is  probably  guilty  of  the  murder 
of  Tllllnghast  Kirby.  Tbat  conversation 
was  Introduced  for  tbe  consideration  of  the 
jury,  for  tbe  purpose  of  showing  a  plan  or 
purpose  formed  by  the  defendant  to  obtain 
the  control  or  management  of  the  house 
kept  by  Burden  Head  at  Horse  Neck  Beach, 
and,  in  connection  with  the  other  evidence  in 
tbe  case,  a  purpose,  influenced  by  tbe  same 
motive  on  the  part  of  the  defendant,  to  re- 
move or  destroy  any  other  person  who  stood 
in  his  path  in  carrying  out  that  plan.  Fur- 
tbemioi-e,  it  Is  a  question  in  controversy  in 
this  ease  whether  Tillingbast  Kirby  came 
to  his  death  by  accident  or  suicide,  or  by 
murder.    The  Jury  are  permitted  to  consid- 
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er  tbe  testimony  of  the  -nrltness  Pierce  as 
bearing  upon  the  probahUlty  whether  he  wag 
murdered  by  the  defendant.  In  connection 
with  all  the  testimony  In  the  case  tending 
to  show  that  means  were  used  to  destroy 
his.  life  and  dispose  of  his  body  similar  to 
the  means  and  methods  suggested  by  the 
defendant  to  be  used  to  murder  and  dispose 
of  the  body  of  Burden  Head."  The  Jury 
were  cautioned  against  finding  in  the  in- 
struction an  Implication  that  an  inference 
should  be  drawn  upon  the  question,  and 
were  told  that  they  could  not  consider  the 
testimony,  except  for  one  or  the  other,  <w 
both,  of  the  purposes  abore  stated.  No  ex- 
ception was  taken  to  the  instructions,  and 
the  only  question  argued  before  us  In  this 
part  of  the  case  is  whether  the  testimony 
was  c(Mnpetent  for  any  purpose. 

As  a  statement  of  the  rule  applicable  to 
this  question,  we  may  quote  this  language 
of  the  court  in  Com.  t.  Robinson,  146  Mass. 
571,  677,  16  N.  B.  452,  454:  "While  It  is  well 
settled  in  this  commonwealth  that  on  the 
trial  of  an  Indictment  the  government  can- 
not be  allowed  to  prove  other  independent 
crimes  for  the  purpose  of  showing  that  the 
defendant  is  wicked  enough  to  commit  the 
crime  on  trial,  this  rule  does  not  extend  so 
far  as  to  exclude  evidence  of  acts  or  crimes 
which  are  shown  to  have  been  committed  as 
part  of  the  same  common  purpose,  or  tn 
pnrsuance  of  it  In  such  cases  there  is  a 
distinct  and  significant  probative  effect  re- 
sulting from  the  continuance  of  the  same 
pfain  or  scheme,  and  from  the  doing  of  other 
acts  In  pursuance  thereof.  *  *  •  It  is 
sometimes  said  that  such  evidence  may  be 
introduced  where  the  several  crimes'  form 
part  of  one  entire  transaction;  but  it  Is 
perhaps  better  to  say,  where  they  have  some 
connection  with  each  other  as  a  part  of  the 
same  plan  or  induced  by  the  same  motive." 
The  rules  and  principles  applicable  in  such 
cases  have  often  been  discussed.  Always 
the  real  question  is  whether  the  matter  re- 
lied on  has  such  a  connection  with  the  crime 
charged  as  to  be  admissible  on  any  ground. 
If  so,  the  fact  that  it  constitutes  another 
distinct  crime  does  not  render  it  inadmissi- 
ble. See  Jordan  ▼.  Osgood,  109  Mass.  457, 
12  Am.  Rep.  731;  Com.  v.  Scott  123  Mass. 
222,  25  Am.  Rep.  81;  Com.  v.  Blood,  141 
Mass.  571,  6  N.  E.  769;  People  v.  Molineux, 
168  N.  T.  264,  61  N.  Kl  286,  62  L.  R.  A.  193; 
People  ▼.  Harris,  136  N.  T.  443,  33  N.  B.  65; 
Pe<H>le  y.  Seaman,  107  Mich.  348,  65  N.  W. 
203,  61  Am.  St  Rep.  326;  Goersen  v.  Com., 
99  Pa.  388;  Zoldoske  v.  State,  82  Wis.  580, 
52  N.  W.  778;  People  v.  Craig,  111  Oal.  460, 
44  Pac.  186;  People  t.  Walters,  98  Cal.  138, 
32  Pac.  864;  People  t.  Painter,  147  III.  444, 
35  N.  E.  64;  State  v.  Dooley,  89  Iowa,  584, 
57  N.  W.  414. 

Did  this  conversation,  in  connection  with 
other  evidence  in  the  case,  tend  to  show  a 
general  purpose  on  the  part  of  the  defend- 
ant which  operated,  or  would  be  likely  to 


operate,  in  inducing  the  mnrder  of  Kirby? 
The  conduct  of  the  defendant  and  the  cir- 
cumstances attending  his  residence  at  the 
house  of  Head  were  peculiar.  In  March, 
1903,  he  induced  one  Sarah  G.  Sherman, 
who  had  lived  with  him  in  illicit  relations  as 
his  housekeeper  for  15  years,  to  go  to  Head's 
house  as  Head's  housekeeper.  He  himself 
followed  a  few  days  later,  and  remained 
there  until  after  the  death  of  Kirby.  He 
tried  persistently  to  enter  into  business  re- 
lations with  Head,  which  should  give  Iiim 
control,  or  at  least  independent  standing,  at 
the  house.  According  to  his  own  testimony 
he  made  a  contract  with  Head  "to  run  the 
place  on  halves."  This  was  denied  by  Head, 
who  testified  that  he  made  no  arrangement 
with  him  about  their  running^  the  house  to- 
gether. The  defendant  was  engaged  in  the 
business  of  selling  intoxicating  liquor  at 
Head's  house.  On  Labor  Day,  September,  7, 
1903,  he  had  a  fight  with  Head,  in  which  he 
was  badly  bruised,  and  which  caused  him  to 
bleed  profusely.  Kirby  had  been  accustomed 
to  board  with  Head  in  this  bouse  summers 
for  many  years,  and  sometimes  at  other  sea- 
sons of  the  year.  In  1903  he  went  there  in 
March,  and  stayed  as  a  boarder  until  some 
time  tn  May,  when  he  went  away,  but  re- 
turned al>out  the  1st  of  August  A  witness 
testified  that  he  said  he  might  remain  there 
through  the  following  winter.  There  was 
testimony  that  the  defendant  had  said  of 
Kirby:  "If  that  man  was  out  of  the  way,  I 
could  do  anytliing  I  vranted  around  here, 
as  Burden's  housekeeper  has  been  my  house- 
keeper for  15  years."  Another  witness  tes- 
tified that  he  said  "he  could  handle  Mr. 
Head,  if  he  (Kh-by)  was  not  there;  that  he 
could  sell  rum,  and  do  what  be  was  a  mind 
to;  that  Head  was  not  all  there,  and  was 
half  crazy";  also,  speaking  of  Kirby,  that 
"the  damned  old  bugger  ought  to  be  out  of 
the  way."  A  third  witness  testified  that  on 
August  16,  1903,  the  defendant  said:  "I 
can't  do  any  business  while  Kirby  is  there. 
If  he  wasn't  there,  I  could  do  some  busi- 
ness." Without  referring  further  to  the  tes- 
timony, we  think  the  Jury  well  might  find 
that  the  defendant  formed  a  purpose  to  ob- 
tain control  at  the  house  owned  by  Head, 
and  to  remain  there  with  his  housekeeper 
and  sell  liquor,  and  that  at  one  time,  to  car- 
ry out  this  purpose,  he  planned  to  kill  Head 
and  use  money,  which  he  knew  Head  had, 
as  a  help  in  establishing  himself  in  the  place, 
and  that  in  pursuance  of  the  same  purpose, 
finding  Kirby  in  his  way,  he  determined  to 
get  rid  of  him,  and  that  the  common  plan 
and  motive  under  which  he  was  acting  was 
an  unintelligent  consuming  desire  to  fortify 
himself  in  his  position  as  an  occupant  of  this 
house  at  whatever  cost  even  the  killing  of 
one  or  both  of  these  men  if  need  be.  If  the 
evidence,  properly  considered,  would  lead  to 
this  view  of  his  conduct  the  testimony  of 
Pierce  was  competent  as  tending  directiy  to 
establish  bis  guilt    We  are  of  opin^»^i|Mip 
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the  eyidence  was  rightly  admitted  (»i  this 
ground. 

In  tbis  connection,  Head's  testimony  that 
he  bad  $1,600  and  that  the  defendant  knew 
it  was  competent,  as  showing  a  fact  tend- 
ing, with  the  other  facts,  to  establish  a  prob- 
ability of  the  existence  of  this  purpose  to 
strengthen  his  position  there,  in  the  execu- 
tion of  which  the  use  of  the  money  after 
Head's  death  might  be  helpful.  Evidence  of 
other  criminal  acts  is  admissible  to  prove 
the  commission  of  the  crime  charged,  when 
It  tends  to  prove  the  absence  of  mistake  or 
accident,  if  such  a  matter  is  Involved  in  the 
issue,  and  when  it  tends  to  identify  the  per- 
son who  committed  the  other  crimes  as  the 
same  person  who  committed  the  crime  char- 
ged in  the  Indictment  The  principle  ap- 
plicable to  eyidence  of  other  crimes  is  ap- 
plicable to  attempts  to  commit  such  crimes, 
and  statements  of  an  intention  to  commit 
them.  See  Links  T.  State,  13  Lea  (Tenn.) 
701-711;  Defrees  v.  State,  3  Heiak.  (Tenn.) 
53,  8  Am.  Rep.  1. 

In  the  present  case  the  defendant  intro- 
duced the  testimony  of  medical  experts  that 
the  fracture  of  the  skull  might  have  been 
caused  by  the  force  of  the  waves  after  the 
death  of  Kirby,  and  that  it  was  impossible 
to  know  that  the  death  was  not  caused  by 
drowning.  The  existence  of  the  rope  around 
the  neck  of.  the  body  was  not  inconsistent 
with  an  attempt  of  the  deceased  in  that  way 
to  avoid  the  appearance  of  having  commit- 
ted suicide.  Upon  the  question  whether  the 
death  was  by  murder  or  suicide,  we  are  of 
opinion  that  the  previous  declaration  by  the 
defendant  of  an  intention  to  commit  a  mur- 
der and  conceal  It  at  this  very  place,  in  a 
manner  which,  from  the  proposal  to  go  fish- 
ing to  the  final  disposition  of  the  bQdy,  was 
Identical  with  the  method  that  seems  to  have 
been  adopted  in  dealing  with  Kirby,  was 
competent  evidence  for  the  consideration  of 
the  Jury.  The  combination  of'  elements 
which  entered  into  the  plan  disclosed  to 
the  witness  Pierce  was  unusual,  beginning 
with  the  Innocent  victim  as  a  sojourner  in 
safety  upon  the  land,  and  leaving  his  life- 
less body  buried  in  the  ocean,  and  held  there 
by  a  force  which  was  expected  to  conceal 
It  forever.  When  the  evidence  tended  to 
show  that  the  same  person  who  told  of  this 
plan  invited  Kirby  to  go  fishing,  and  was 
seen  near  him  In  his  own  boat  the  last 
time  that  Kirby  was  seen  alive,  at  a  place 
where,  if  a  body  was  thrown  overboard,  it 
would  be  likely  to  be  washed  ashore  on  the 
beach  where  this  body  was  found,  the  fact 
that  the  defendant  had  previously  formed 
such  a  plan  for  killing  a  man  and  concealing 
his  body  might  well  be  considered  by  the 
jury  in  determining  whether  Kirby  took  his 
own  life.  Whether,  If  there  had  been  no  such 
question  in  the  case,  it  would  have  been 
competent,  as  tending  to  Identify  the  de- 


fendant as  the  murderer,  we  need  not  decide. 
The  exception  to  the  admission  of  this  evi- 
dence is  overruled. 

The  letters  written  by  the  defendant  to 
the  witness  Sherman  were  rightly  excluded. 
There  is  nothing  to  show  that  they  had  any 
relation  to  any  issue  on  trial.  This  witness 
was  allowed  to  testify,  subject  to  the  de- 
fendant's exertion,  that  after  Labor  Day, 
which  was  September  7th,  the  defendant 
said  "that  If  I  should  go  to  do  anything  that 
the  ofileers  would  shut  me  up— give  me  three 
years  or  five — for  living  with  him,  knowing 
that  he  was  a  married  man."  In  another  an- 
swer she  said:  "Why,  he  told  me,  if  I  went 
to  do  anything,  he  would  kill  me  anyway." 
While  the  other  answers  indicate  that  the 
subject  of  which  they  were  speaking  was 
their  misconduct  In  living  together,  there  is 
much  to  indicate  that  tne  defendant  might 
have  had  in  mind  the  possibility  of  her  mak- 
ing statements  that  would  be  used  against 
him  in  reference  to  the  death  of  Kirby. 
These  statements  or  threats  were  after  La- 
bor Day,  which  vras  only  two  days  before 
Kirby  was  klUed.  The  evidence  tends  to 
show  that  Kirby' s  death  had  been  premedi- 
tated by  the  defendant  for  a  considerable 
time.  If  he  then  expected  to  kill  Kirby,  it 
was  very  natural  that  he  should  endeavor  to 
impress  this  woman  with  the  peril  of  her 
position,  if  she  made  disclosures  of  any 
kind  against  him.  She  was  an  important 
witness  at  the  trial.  It  was  competent  to 
prove  that,  only  a  day  before  the  murder, 
he  tried  to  show  her  that  it  was  for  her  in- 
terest to  say  nothing  against  him.  We  are 
of  opinion  that  this  testimony  was  compe- 
tent. 

The  testimony  of  Dr.  Buck,  which  was 
excepted  to,  was  simply  a  proper  statement 
of  his  opinion  as  an  expert,  and  then  a  re- 
afiSrmation  of  it  in  stronger  terms.  It  was. 
In  substance,  that  he  was  so  confident  in 
his  opinion  as  to  believe  that.  If  an  autopsy 
could  have  been  had  earlier,  it  would  still 
more  positively  have  confirmed  his  finding. 
This  was  clearly  competent 

.The  witness  Grinnell,  who  on  September  d, 
1003,  saw  a  man  at  a  distance  In  a  boat  was 
asked  this  question:  "As  you  saw  him,  what 
did  he  appear  to  be  doing?"  and  answered: 
"It  appeared  to  me  he  was  setting  or  pull- 
ing lobster  pots."  This  was  simply  a  de- 
scription of  the  man  in  reference  to  his 
movements  and  occupation  as  they  were  seen 
by  the  witness.  The  evidence  was  compe- 
tent in  accordance  with  familiar  principles. 

Besse  was  qualified  as  an  expert  as  to  the 
efTect  of  winds  and  currents  upon  objects 
floating  in  the  water  In  the  places  inquired 
of,  and  the  testimony  objected  to  was  com- 
petent 

We  are  of  opinion  that  there  ^as  no  error 
in  the  admission  or  exclusion  of  evidence. 

Exceptions  ovenniled. 
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NBWBURTPORT  INSTITUTION  TOR 

SAVINGS  T.  COFFIN. 

(Supreme  Judicial  Court  of  MasgachusettB. 

Essex.     Sept.  9,  1905.) 

L  Appeai,  —  Repobt  to  Supbeme  Coxjbt  — 

StaTTJTES— COKSTBnCTION— DiSCBBTION. 

Rev.  Laws,  e.  173,  S  105,  provides  that  a 
justice  of  the  Supreme  Judicial  Court  or  of  the 
superior  court,  after  verdict  or  finding  of  facta, 
etc.,  may  report  the  case  for  determination  by 
the  full  court,  etc.  Held,  that  the  power  so 
conferred  was  discretionary,  and  that  no  duty 
was  imposed  on  a  judge  to  make  such  a  report. 
2.  Save. 

A  judge,  not  having  heard  the  parties,  has 
no  statutory  authority  to  report  the  case  to  the 
Supreme  Judicial  Court  for  review. 
8.  Same— Tkial  Judqe— Death— New  Tbiai. 

Where  a  case  was  fully  heard  and  deter- 
mined, and  no  question  of  law  was  saved  by 
tie  claimant  of  the  fund  in  controversy,  a  mo- 
tion for  a  new  trial,  after  the  judge  who  tried 
the  case  had  died  before  reportuig  the  same  to 
the  Supreme  Judicial  Court,  as  he  had  intended, 
made  Mfore  another  judge,  was  properly  denied. 
4.  Same— Death  of  Judge— Jddqmekt  —  En- 

TBY. 

Where,  in  an  action  by  trustee  process,  a 
claimant  of  the  fund  intervened,  and  a  finding 
waa  made  for  plaintiff  as  against  the  claimant, 
«nd  the  trustee  was  charged  on  his  answer,  a 
iudgment  in  favor  of  plaintiff  was  properly  ren- 
dered on  such  finding  by  another  judge,  after 
the  death  of  the  judge  who  heard  the  case  and 
made  the  finding. 

ExceptlMia  from  Superior  Court,  Esaez 
Coonty;  Cbas.  N.  Bell,  Judge. 

Action  by  trustee  process  by  the  New- 
buryport  Institution  for  Savings,  In  whleb' 
one  Winthrop  O.  Coffin  claimed  the  funds 
admitted  by  the  trustee.  A  judgment  was 
rendered  in  favor  of  plaintiff,  and  tbe  claim- 
ant excepted  to  the  refusal  of  a  Judge  of 
tbe  superior  court,  other  than  tb<e  one  by 
whom  the  case  was  tried,  who  had  died  ia 
the  meantime,  to  rep<»i;  the  case,  and  to  rule 
that  tbe  court  had  no  power  to  enter  judg- 
ment on  tbe  finding  without  the  claimant's 
consent,  and  to  the  judge's  refusal  to  grant 
a  new  trial.    Exceptions  overruled. 

NatU.  N.  Jones  and  Ernest  Foss,  for  plain* 
tiff.    Horace  I.  Bartlett,  for  defendant 

LATHROF,  J.  This  is  an  action  by  troa- 
tee  process  upon  a  promissory  note,  dated 
February  0,  1865,  secured  by  a  mortgage  of 
real  estate  and  personal  property.  Interest 
was  paid  to  April  18,  1899.  The  defendant 
admitted  tbe  cause  of  action  set  forth  by  the 
Iriaintur.  The  trustee  admitted  funds,  but 
snggested  that  they  were  claimed  by  Win- 
throp O.  Ooffln.  The  claimant  then  appear- 
ed, and  tbe  case  was  tried  before  a  justice 
of  the  snpertor  court  without  a  jury.  A 
finding  was  made  for  the  plaintiff  as  against 
tiie  claimant,  and  the  trustee  was  charged 
npon  his  answer.  This  was  at  tbe  May  sit- 
ting, 1901.  It  appears  that  the  judge  In- 
tended to  report  the  case  to  this  court,  and 
In  October,  1901,  drafts  of  a  report  were 
prepared  by  each  counsel,  which  were  sub- 
mitted to  tlie  judge,  together  with  a  tran- 
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script  of  file  evidence.  Tlie  Judge  died  be- 
fore settling  the  report.  Afterwards  appli- 
cation was  made  to  another  Judge  of  the 
superior  court  to  report  the  case.  He  has 
certified  that  he  has  carefully  examined  tbe 
stenographic  reports  of  the  evidence  given  at 
the  trial,  "and  they  do  not  seem  to  raise 
any  questitm  whldi  should  be  reported."  He 
therefore  refused  to  report  the  case,  and 
ordered  the  trustee  to  be  charged.  Tbe  case 
comes  before  us  on  exceptions  to  the  refusal 
of  the  judge  to  report  the  case;  to  the  re-' 
fusal  of  the  judge  to  rule  that,  if  the  case 
failed  to  be  reported  tlirongh  the  death  of 
the  judge  who  tried  the  case,  the  court  bad 
no  power  or  authority  to  enter  judgment  on 
the  finding  without  the  consent  of  the  claim- 
ant; and  to  the  refusal  of  the  judge  to  order 
a  new  trial. 

Before  St  1878,  p.  170,  c.  281,  tbe  Judges 
of  the  superior  court  bad  no  power  to  report 
questions  of  law  In  civil  cases  tried  with- 
out a  jury.  Terry  v.  Brigbtman,  129  Mass. 
535.  Tbe  law  as  it  stands  to-diyr  ig  found  In 
Rev.  Laws,  c.  173,  S  105.  The  power  to  re- 
port is  a  discretionary  power,  and  no  stat- 
ute Imposes  a  duty  upon  a  judge  to  make  a 
report;  nor  is  there  any  statute  which  al- 
lows a  Judge  to  make  a  report  of  a  case  to 
this  court  wben  be  baa  not  heard  the  parties. 
In  the  present  case  it  Is  not  contended  that 
there  were  any  exceptions  taken  at  the  trial 
of  the  case.  If  there  bad  been,  any  question 
of  law  could  have  been  brought  to  this  court 
by  duly  filing  a  bill  of  exceptions  signed  by 
another  Judge,  under  Rev.  Laws,  c.  173,  i 
108;  but  there  Is  no  such  provision  as  to  a 
report 

The  motion  for  a  new  trial  was  rightiy 
overruled.  The  case  was  beard  and  deter- 
mined; and,  as  no  question  of  law  was  sav- 
ed by  the  claimant  be  had  no  right  to  iiave 
tbe  case  tried  anew.  The  ruling  requested 
was  rightly  refused.  The  Judge  who  tried 
tbe  case  bad  doni$  everything  that  was  neces- 
sary to  enable  another  Jndge  to  order  Judg- 
ment     ■ , 

Exceptions  overruled. 

(U9  Mass.  C4) 

JOYCE  V.  DYER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk.     Sept  8,  1905.) 

1.  APFEAI/— FiNAI.     JUDOMENT— BBVUW— QX- 

CEmONS. 

Where,  in  a  partition  suit  an  interlocutory 
judgment  hag  been  ordered,  exceptions  thereto 
are  reviewable  without  a  final  judgment 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  §S  357,  410.] 

2.  Pabtition— Finding — Oonstbuction. 

Where,  in  partition,  various  rulings  were 
refused  on  the  ground  that  "there  had  been  no 
actual  disseisin,  and  therefore  tbe  rulings  were 
immaterial,  a  finding  that  there  was  no  actual 
disseisin  should  be  construed  to  mean  that  the 
relation  of  disseisor  and  disseisee  never  existed 
between  one  of  the  tenants  in  common  and  his 
predecessors  in  title  and  the  holders  of  the  rec- 
ord title,  and  not  that  c^^xt  if  such  relation 
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had  existed,  it  had  not  continued  long  enough 
to  vest  a  complete  title  bj  adverse  possession 
in  the  disseisor. 

3.  Tenants  in  Comkor  —  Ousteb  —  Advebss 
Possession. 

While  the  seisin  in  possession  of  one  ten- 
ant in  common  is  the  seisin  in  possession  of 
his  co-tenant,  there  may  l>e  an  actual  ouster 
of  one  tenant  in  common  by  the  other,  after 
which  the  possession  becomes  adverse,  and,  if 
continued  for  a  sufficient  length  of  time,  bars 
the  right  of  the  co-tenant  not  in  possession. 

[Ed.  Note. — For  cases  In  point,  see  voL  45, 
Gent  Dig.  Tenancy  in  Cktmmon,  {§  42-52.] 

4.  Sahb. 

A  long,  exclusive,  and  uninterrupted  pos- 
session of  one  tenant  in  common,  without  any 
possession  or  claim  for  profits  by  the  tenant  in 
common  not  in  possession,  is  evidence  from 
which  a  jury  may  and  ought  to  infer  an  actual 
ouster. 

5.  Same— Deeds— Presumptions. 

Where'  a  grantee  of  certain  tenants  in  com- 
mon entered  and  held  uninterrupted  possession 
under  a  deed  purporting  to  convey  the  fee  in 
the  whole  tract,  it  would  be  presumed  that  the 
grantee  claimed  under  his  deed,  and  that  his 
possession  was  adverse  from  the  entry  as 
against  every  person,  including  a  co-tenant  who 
did  not  join  in  the  deed. 

6.  Same— Knowledge— Pbesumption. 

Where  a  tenant  in  common  of  certain  land 
knew  that  D.  entered  possession  thereof  through 
some  sort  of  a  deed  from  her  tenants  in  com- 
mon, in  which  she  had  not  joined,  but  for  more 
thian  half  a  century,  during  which  the  property 
was  occupied  by  D.  and  bis  heirs  as  a  home- 
stead under  her  personal  observation,  she  made 
no  question  as  to  his  right  to  exclusive  occu- 
pation, and  asserted  no  claim  to  the  property, 
and  did  not  object  to  his  changing  its  character, 
she  would  be  presumed  to  Imow  that  D.'s  pos- 
session was  adverse. 

7.  Deeds— Disseisin— Opebation. 

Where  the  grantor  in  a  deed  conveying  all 
right  and  title  which  she  then  held  in  the  prop- 
erty was  disseised  at  the  time  the  deed  was 
made,  which  was  prior  to  St.  1891,  p.  919,  c. 
354,  providing  that,  notwithstanding  disseisin  or 
adverse  possession,  any  conveyance  of  real  es- 
tate otherwise  valid  shall  be  effectual  to  trans- 
fer title  as  if  the  owner  was  seised,  and  it  did 
not  appear  that  the  deed  was  delivered  on  the 
premises,  it  was  ineffectual  to  pass  the  grantor's 
interest,  if  any. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  16* 
Cent.  Dig.  Deeds,  §  14.] 

8.  Pabtitioh  —  Relationshif   ok  Pasties  — 
Pboof. 

Where,  in  partition,  petitioner  claimed  by 
virtue  of  her  relationship  to  D.,  the  burden 
was  on  her  to  prove  the  number  of  children  D. 
bad,  in  order  to  establish  the  share  to  which 
petitioner  was  entitled  as  her  descendant. 

Bsceptlons  from  Superior  Court,  Norfolk 
County;  Edgar  J.  Sherman,  Jndga 

Suit  for  partition  by  Mary  Ij.  Joyce  against 
Lewis  Dyer  and  others.  An  Interlocutory 
Judgment  was  ordered  for  petitioner,  and  re- 
spondent Lewis  Dyer  brings  exceptions.  Ex- 
ceptionB  sustained. 

Albt  P.  Worthen  and  Clarence  O.  Swain, 
for  petitioner.  Wm.  W.  Jenness  and  Geo. 
W.  Abele,  for  respondent  McSweeney,  0.  0. 
Mellen,  for  respondent  Dyer. 

HAMMOND,  J.  This  la  a  petition  for  par- 
tition.  After  a  trial  in  the  superior  court 
without  a  jnry,  an  Interlocutory  Judgment 


was  ordered  for  the  petitioner,  and  the  case 
is  before  as  on  exceptlonli  taken  by  the  re- 
spondent Lewis  Dyer.  The  appeal  taken  by 
him  Is  not  pressed.  Tlie  petitioner  contends 
that,  since  no  final  Judgment  has  been  en- 
tered, the  exceptions  should  not  now  be 
heard;  but  it  has  been  settled  that  In  a  pro- 
ceeding like  this  the  exceptions  may  be 
heard,  although  there  has  been  no  final 
Judgment  Lowd  y.  Brlgham,  154  Mass.  107, 
26  N.  B.  1004. 

The  record  title  to  the  fractional  part 
claimed  by  the  petitioner  Is  in  her,  and  she 
must  therefore  prevail,  unless  some  reason 
to  the  contrary  be  shown.  The  respondent 
makes  two  objections:  First,  that  the  peti- 
tioner's mother  was  not  the  legitimate  child 
of  Nehemlah  T.  Dyer;  and,  second,  that  the 
record  title  is  lost  by  long  continued  dis- 
seisin. The  court  found  that  the  petitioner's 
mother  was  the  legitimate  child  of  Nehe- 
mlah T.  Dyer,  and  that  there  was  no  ac- 
tual disseisin. 

in  the  brief  of  the  respondent  no  argu- 
ment is  made  In  support  of  the  exceptions 
so  far  as  they  respect  the  question  of  the 
legitimacy  of  the  petitioner's  mother,  and 
the  iK>int  may  be  dismissed  with  the  simple 
statement  that,  in  view  of  the  kind  of  evi- 
dence required  to  bastardize  a  child  born  in 
wedlock,  it  is  manifest  that  the  finding  of 
the  Judge  is  amply  -warranted.  Rev.  Laws, 
a  152,  §  22;  Hemmenway  T.  Towner,  1  Al- 
len, 209,  and  cases  cited;  Pblllips  v.  Allen, 
'2  Allen,  453. 

The  more  difficult  question  is  whether  the 
finding  that  there  was  no  actual  disseisin 
Is  warranted  by  the  evidence.  Some  doubt 
might  at  first  arise  as  to  the  nature  of  the 
finding — whether  it  means  that  the  relation 
of  disseisor  and  disseisee  never  existed  be- 
tween the  respondent  Lewis  Dyer  and  those 
under  whom  he  claims  on  the  one  hand  and 
the  holders  of  the  record  title  on  the  other, 
or  whether  It  means  that,  even  If  such  a  re- 
lation ever  existed,  it  never  continued  long 
enough  to  vest  a  complete  titie  by  adverse 
possession  in  the  disseisor;  but,  inasmuch  as 
various  rulings  requested  by  Dyer  as  to  the 
effect  of  coverture  or  other  disability  upon 
the  rights  of  a  disseisee  were  refused  upon 
the  ground  that  "there  had  been  no  actual 
disseisin,"  and  therefore  the  rulings  were 
immaterial,  the  obvious  conclusion  is  that 
the  finding  means  that  the  relation  of  dis- 
seisor and  disseisee  never  existed  between 
the  respondent  Dyer  and  his  predecessors  in 
titie  and  the  holders  of  the  record  titie.  Did 
the  evidence  Justify  sudi  a  finding? 

There  is  no  material  confilct  in  the  evi- 
dence upon  that  point,  and  we  do  not  undei^ 
stand  either  party  to  contend  that  the  un- 
contradicted evidence  is  not  to  be  taken  as 
true,  ne  facts  shown  were  Bnl)stantially 
as  follows:  In  1818  Nehemlah  Thayer,  be- 
ing seised  of  the  real  estate  In  question,  died 
Intestate,  leaving  a  widow  and  three  chil- 
dren, Sally,  wife  of  Isaac  Qyer^ 
Digitized  by  "^ 
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Sanborn,  and  Mary,  wife  of  Joseph  Dyer. 
The  petitioner  claims  under  tbis  Mary,  her 
great-grandmother.  This  real  estate  was  set 
off  to  the  widow  of  Nehemiah  as  a  part  of 
her  dower,  and  the  daughter  Mary  was  the 
owner  of  one  undivided  third,  subject  to  this 
right  of  dower.  In  1826  Peter  Dyer  and 
Isaac  Dyer,  the  husband  of  Sally,  bought  the 
Interest  of  the  widow  and  that  of  Clarissa, 
and  received  deeds  of  the  same.  The  widow 
died  In  1830.  On  June  17,  1829,  Peter  and 
Isaac  Dyer  conveyed  the  whole  of  the  prop- 
erty by  warranty  deed  containing  the  usual 
covenants  of  warranty,  seisin,  freedom  from 
Incumbrances,  and  right  to  convey.  Sally, 
the  wife  of  Isaac,  joined  In  the  testlmoniimi 
clause  In  token  of  her  consent  to  the  bar- 
gain, sale,  and  relinquishment  of  her  right, 
claim,  etc.,  and  the  deed  was  acknowledged 
by  all  three.  It  was  not  recorded  until  Au- 
gust 22,  1902.  Samuel  Dyer  entered  under 
It,  occupied  the  building  on  the  land  as  a 
store  about  1835,  and  about  that  year  chan- 
ged the  store  into  a  dwelling  bouse,  into 
which  he  moved;  and  "he  continued  to  use 
and  cultivate  and  live  upon  the  property 
opeaij,  peaceably,  continuously,  and  ezclu- 
_  sively"  from  1S35  down  to  the  time  of  his 
'  death,  which  occurred  in  1865.  Samuel  Dyer 
died  Intestate,  leaving  several  children.  To 
the  two  sons,  Andrew  and  Lewis  (the  re- 
spondent), the  other  children  in  1867  released 
their  interest  In  the  property,  and  In  the 
same  year  Andrew  quitclaimed  his  interest 
to  Iiewis.  The  deeds  describe  the  property 
as  "the  real  estate  formerly  owned  by  our 
father,  Samuel  Dyer,"  and  were  duly  record- 
ed  In  the  same  year.  Lewis  is  now  67  years 
old,  has  always  lived  on  the  premises,  and 
has  been  from  1867  to  1901  continuously  in 
open,  peaceable,  and  exclusive  occupation  of 
them.  It  further  appears  that  for  more  than 
60  years  before  her  decease  Mary  Dyer  afore- 
said lived  near  the  property  in  question  and 
was  a  frequent  visitor  at  the  house;  that 
Lewis  frequently  visited  her  bouse,  and  that 
this  Intimacy  continued  until  her  decease  in 
Februaiy,  1889;  that  she  and  her  husband 
Joseph  lived  together  until  his  death,  which 
occurred  about  6  years  before  hers;  that 
Joseph  was  an  appraiser  In  the  settlement 
of  Samuel's  property,  and  appraised  the 
property  as  a  part  of  Samuel's  estate  In  1865; 
that  Lewis  never  heard  that  any  one  made 
any  claim  to  any  part  of  the  property  until 
after  the  death  of  Nebemiah  T.  Dyer  in  1892, 
and  Ao  legal  proceedings  were  taken  to  as- 
sert any  title  thereto  until  this  petition  was 
Inrought  Here,  then,  upon  the  undisputed 
facts,  Is  an  open,  peaceable,  continuous,  and 
exclusive  occui>atlon  of  real  estate  imder  a 
claim  of  right,  and  there  can  be  no  doubt 
that  in  the  ordinary  case  the  relation  of  dis- 
seisin as  between  the  occupiers  and  the  own- 
ers of  the  record  title  would  be  conclusively 
shown  by  such  facts. 

It  to  contended,  however,  by  the  petition- 
er, that  while  the  deed  to  Samuel  Dyer  pur- 


ported to  convey  ttie  entire  property,  yet, 
even  if  it  be  assumed  that  it  operated  to  con- 
vey Sally's  Interest,  as  well  as  that  formerly 
owned  by  Clarissa,  two  of  the  daughters  of 
Nebemiah  Thayer,  still  in  legal  efTect  It  did 
not  convey  the  Interest  to  Mary,  the  other 
daughter,  and  consequently  Samuel  became 
a  tenant  In  common  with  Mary,  and  that  un- 
der the  general  rule  of  law  that  the  posses- 
sion of  one  tenant  In  common,  though  ex- 
clusive, being  consistent  with  the  right  of  the 
co-tenant,  does  not  amotmt  to  a  disseisin 
of  the  co-tenant,  in  the  absence  of  some  act 
which  the  law  deems  equivalent  to  an  ouster, 
there  was  no  desselsin  in  this  case,  or,  In 
other  words,  that  It  is  not  sbovni  that  the 
possession,  though  exclusive,  was  adverse  to 
Mary.  The  law  upon  this  subject  seems  to 
be  well  settled.  As  stated  by  Shaw,  C.  J., 
in  Bickard  v.  Rlckard,  13  Pick.  251,  253: 
"It  is,  in  general,  true  that  the  seisin  and 
possession  of  one  tenant  in  common  Is  to  be 
taken  as  the  seisin  and  possession  of  his  co- 
tenant,  and  the  occupation  of  one  will  be 
deemed  to  be  In  conformity  to  his  right  and 
title  as  tenant  In  common,  and  not  adverse, 
and  consequently  that  lapse  of  time  will 
not  bar  tbe  co-tenant  But  this  rule  Is  sub- 
ject to  some  quallflcations,  and  It  has  long 
been  held  that  there  may  be  an  actual  ouster 
of  one  tenant  In  common  by  another,  that 
upon  such  actual  ouster  the  possession  be- 
comes adverse,  and,  if  continued  for  a  suf- 
ficient length  of  time,  the  right  of  the  co-ten- 
ant out  of  possession  may  be  barred.  It  to 
also  now  well  settled  that  a  long,  exclusive, 
and  uninterrupted  possession  by  one,  with- 
out any  possession  or  claim  for  profits  by 
the  other.  Is  evidence  from  which  a  jury 
may  and  ought  to  infer  an  actual  ouster." 
The  same  doctrine  Is  stated  by  Blgelow,  C.  J., 
In  I^icfavour  v.  Homan,  S  Allen,  354,  355. 
The  following  part  of  his  statement  with 
reference  to  the  effect  of  exclusive  possession 
seems  particularly  pertinent  here:  "It  may, 
however,  be  safely  said  that  a  sole  and  un- 
interrupted possession  and  pernancy  of  the 
profits  by  one  tenant  In  common,  with  the 
knowledge  of  the  other,  continued  for  a  long 
series  of  years  without  any  possession  or 
claim  of  right,  and  without  any  perception 
of  profits  or  demand  for  them  by  the  co-ten- 
ant. If  unexplained  or  controlled  by  any  evi- 
dence tending  to  show  a  reason  for  such 
neglect  or  omission  to  assert  a  right,  will 
furnish  evidence  from  which  a  jury  may  and 
ought  to  Infer  an  actual  ouster  and  adverse 
possession" — citing  Doe  y.  Prosser,  Cowj*. 
217,  Culley  v.  Taylerson,  11  Ad.  &  El.  1008, 
Bickard  v.  Bickard,  13  Pick.  251,  253,  and 
Parker  v.  Proprietors  of  Locks  and  Canals,  8 
Mete.  91,  37  Am.  Dec.  121.  In  BelUs  v.  Bellis. 
122  Mass.  414,  415,  Morton,  J.,  says:  "•  •  • 
If,  with  the  knowledge  of  his  co-tenant,  he 
[a  tenant  In  common]  enters  upon  the  land 
under  a  claim  of  exclusive  right,  and  main- 
tains his  possession  to  the  exclusion  of  his 
co-tenant;  this  will  amount  to  a  diss^sln. 
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which,  If  conttnued  for  20  years,  will  give 
the  disseisor  a  title  by  adverse  possession." 

In  consld'ering  tbls  question  we  must  bear 
in  mind  the  familiar  principle  that  when  one 
enters  upon  land  he  is  presumed  to  enter  un- 
der the  title  which  his  deed  purports  upon 
its  face  to  convey,  both  as  respects  the  ex- 
tent of  the  land  and  the  nature  of  his  title. 
The  deed  to  Samuel  Dyer  purported  to  con- 
vey the  fee  In  the  whole.  Under  that  deed 
he  entered,  and,  in  the  absence  of  anything 
shown  to  the  contrary,  he  is  presumed  to 
have  entered  under  a  claim  of  right  to  the 
fee  in  the  whole.  It  Is  not  a  case  where  a 
tenant  in  common,  being  or  entering  into 
possession  as  such,  afterwards  attempts  to 
claim  that  his  occupation  was  adverse  to  his 
co-tenant.  Dyer  did  not  enter  as  a  tenant  In 
common.  From  the  very  first  he  Is  pre- 
sumed to  have  claimed  under  his  deed,  and 
there  is  nothing  to  show  that  he  or  his  suc- 
cessors ever  acknowledged  or  ever  supposed 
that  the  title  was  anything  other  than  as  it 
appeared  upon  the  face  of  the  deed.  The  evi- 
dence conclusively  shows  that  the  posses- 
sion was  not  only  exclusive,  but  was  adverse 
as  to  the  interest  of  every  other  person,  in- 
cluding Mary. 

The  next  question  is  whether  Mary  must 
not  be  presumed  to  know  that  the  posses- 
sion was  adverse.  If  the  deed  bad  been  re- 
corded, she  would  be  presumed  to  have 
known  of  it  Parker  t.  Proprietors  of  Locks 
and  Canals,  ubi  supra.  She  knew  that  at 
the  death  of  her  father  her  co-tenants  were 
her  two  sisters,  and  no  one  else.  When 
Samuel  Dyer  came  into  possession,  she  knew 
that  he  was  either  a  disseisor  as  to  her  and 
her  co-tenants,  or  that  he  bad  some  sort  of 
deed  from  them.  There  was  a  store  upon  the 
land.  He  changed  it  from  a  store  to  a  dwell- 
ing house.  As  tenant  in  common  she  may 
well  have  challenged  his  right  to  make  such 
a  radical  change  in  the  property.  For  more 
than  half  a  century  under  her  own  personal 
observation  the  house  was  occupied  by  him 
and  bis  heirs  as  a  homestead.  She  is  not 
shown  .ever  to  have  made  a  question  as  to 
his  right  to  exclusive  occupation,  or  to  have 
asserted  any  claim  to  the  property  in  any 
way  whatever,  and  there  is  no  explanation 
of  her  silence.  Applying  the  principles  stat- 
ed in  the  cases  hereinbefore  cited  to  the  un- 
disputed facts,  it  Is  clear  that  as  matter  of 
law  the  possession  of  Samuel  Dyer  and  those 
claiming  under  him  was  adverse,  and  that 
the  finding  that  there  was  no  actual  disseisin 
Is  not  warranted  by  the  evidence.  It  does 
not  appear,  from  the  registry  of  deeds  or 
otherwise,  that  Mary  undertook  to  make  any 
conveyance  of  her  interest  until  June  2, 
1886,  on  which  day  she,  being  then  86  years 
of  age  and  a  widow,  conveyed  by  quitclaim 
deed  to  her  son,  Nehemiah.  the  grandfather 
of  the  petitioner,  "all  right  and  title  which 
I  hold  In  said  property."  The  deed  was 
made  before  St.  1891,  p.  919,  c.  854,  and  is 
not  shown  to  have  been  deliveced  upon  the 


premises.  As  the  grantor  was  then  disseised, 
the  deed  was  inoperative  to  pass  her  Interest, 
whatever  It  might  have  been.  So  far,  there- 
fore,, as  the  petitioner's  claim  rests  upon 
tbls  deed,  she  cannot  recover.  Sohler  v. 
Ck>ffln,  101  Mass.  179.  So  far  as  her  claim 
rests,  apart  from  this  deed,  upon  her  rela- 
tionship to  Mary  Dyer,  it  does  not  appear 
how  many  children  Mary  Dyer  had,  and 
hence  it  is  not  shown  what  the  share  of  the 
petitioner  as  her  descendant  would  be. 

Inasmuch  as  the  finding  that  there  was  no 
actual  disseisin  was  not  warranted  by  the 
evidence,  we  think  that  In  refusing  upon 
that  ground  to  pass  upon  the  rulings  request- 
ed by  the  respondent  Dyer  as  to  the  effect 
of  the  statute  of  limitations,  as  well  as  in  re- 
fusing to  give  the  6th  request;  there  was  er- 
ror. 

Exceptions  sustained. 


(U»  MUB.  i») 

CARROLL  r.  METROPOLITAN  COAL  CO. 

(Supreme  Judicial  Court  of  MasBachasetta: 
Suffolk.    Sept.  11,  1905.) 

1.  Masteb  and  Sebvant— iRortmrES  to  S«bv- 

ANT — CONTBIBUTOBT  NKGLIGENCK. 

Where  a  servant,  ordered  to  join  certain 
men  in  the  hold  of  a  vessel,  access  to  which 
was  reached  by  a  defective  ladder,  by  which  be 
was  injured,  knew  that  they  had  passed  over 
the  ladder  only  a  few  minutes  before,  he  was 
not  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  in  using  the  ladder  without  making 
any  particular  examination  thereof,  even  though 
one  of  the  rungs  was  bent,  so  as  to  preclude 
him  from  recovering  for  bis  injuries ;  he  being 
entitled  to  assume  that  defendant  had  used  due 
care  to  see  that  the  ladder  was  in  a  safe  con- 
dition. 

2.  Same— Negugencb— Evidence. 

In  an  action  for  injuries  to  a  servant, 
caused  by  a  defective  ladder  maintained  by  de- 
fendant leading  into  the  hold  of  a  vessel,  evi- 
dence held  to  require  submission  of  the  ques- 
tion to  the  jury  whether  the  defect  was  of  such 
a  nature  and  had  continued  so  long  that  defend- 
ant was  negligent 

3.  Appeal  —  Exoeptiohs  —  Beiktb— -Faihibb 
TO  Abgub— Waives. 

Where  an  exception,  taken  by  defendant  to 
certain  evidence  admitted  on  cross-examination 
of  a  witness,  is  not  noticed  in  its  brief.  It  will 
be  deemed  waived. 

Exceptions  from  Superior  Court,  Suffolk 
County;    Chas.  W.  Bell,  Judge. 

Action  for  personal  Injuries  by  one  Oar- 
roll  against  the  Metropolitan  Coal  Company. 
Verdict  was  rendered  in  favor  of  plaintiff, 
and  defendant  brings  exceptions.  Exceptions 
overruled. 

P.  C.  Gllpatrlc  and  W.  C.  Cogswell,  for 
plaintiff.  John  Lowell  and  Geo,  McClure 
Sargent,  for  defendant. 

HAMMOND,  J.  It  was  the  duty  of  the  dfr 
fendant  to  use  due  care  to  see  that  the  laddet 
was  in  a  safe  condition ;  and,  wblle  tbe  plain- 
tiff was  not  thereby  relieved  from  taking 
proper  care  himself,  still,  in  passing  upon  the 
degree  of  care  required  of  klm,  ,it  must  be 
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borne  In  mlud  that  be  had  the  right  to  as- 
sume that  the  duty  had  been  performed.  The 
ladder  was  there  for  use  as  a  way  of  getting 
into  the  hold,  and  he  saw  in  the  hold  men 
who,  as  he  knew,  had  passed  over  it  only  a 
few  minutes  before.  He  was  ordered  to  join 
tfa^m.  Under  these  circumstances,  and  with- 
out stopping  to  make  any  particular  examina- 
tion, he  began  to  descend.  Bren  If  the  rung 
was  bent,  we  cannot  say  that  be  was  not  in 
the  exercise  of  due  care.  It  was  a  question 
for  the  Jury. 

The  qnestimi  whether  there  was  evidence 
of  negligence  of  the  defendant  is  more  diffi- 
cult It  is  plain  tbat,  at  the  time  the  plain- 
tiff stepped  upon  the  ladder,  it  was  in  a  de- 
fective and  dangerous  condition.  It  was  in  a 
perpendicular  position,  and  was  from  16  to 
18  feet  In  length.  The  rungs  were  fitted  in- 
to boles  in  tbe  uprights  "about  three-quar- 
ters of  an  inch"  deep,  but  do  not  seem  to  have 
been  fastened  to  tbe  uprights  in  any  other 
way.  There  might,  therefore,  bare  been  an 
opportunity  for  a  rimg,  especially  if  it  were  a 
little  short,  to  work  sideways,  so  tbat  It  could 
be  pulled  out  Should  it  come  out  while  a 
person  was  using  it  for  support,  serious  in- 
jury might  happen  to  such  person.  Tbe  lad- 
der was  under  tbe  exclusive  control  of  tbe 
defendant,  and  was  unfit  for  tbe  use  for 
wblcb  it  was  intended.  It  does  not  appear 
tbat  tbe  defendant  took  any  care  of  it  what- 
ever, except  to  see  that  It  was  there.  Tbe  de- 
fect was  not  latent  Tbe  Jury  may  well  have 
found  that,  while  it  was  not  visible  to  the 
^e,  yet  it  could  easily  have  been  detected  by 
touch,  and  tbat  tbat  was  the  only  proper  way 
to  examine  a  ladder  for  such  a  defect  There 
was  some  evidence  tbat  the  rung  was  bent, 
although  one  witness,  called  by  the  defend- 
ant, testified  that  he  did  not  notice  any  bend 
In  it,  and  the  evidence  as  to  the  extent  of  the 
bend  was  very  vague.  The  evidence  as  to 
whether  the  rung  was  banded  to  the  defend- 
ant's superintendent  was  conflicting,  but  it 
warranted  a  finding  that  it  was  handed  to 
bim,  and  the  Jury  might  properly  have  infer- 
red that  tbe  defendant  could  bare  produced  it 
at  the  trial,  and  would  have  done  so  if  its  ap- 
pearance would  bave  helped  the  defense. 

Considering  tbe  construction  of  tbe  ladder, 
Its  defective  condition,  the  ease  with  which 
tbe  defect  could  have  been  detected  by  a  prop- 
er examination,  the  entire  lack  of  any  in- 
spection on  the  part  of  the  defendant  the 
serious  injury  likely  to  happen  to  a  servant 
through  the  Instability  of  a  rung,  and  tbe 
fact  tbat  tbe  ladder  was  under  the  exclusive 
control  of  the  defendant,  and  considering,  fur- 
ther, tbe  evidence  as  to  whether  tbe  displace- 
ment of  the  rung  was  due  to  its  original  length 
or  to  a  shortening  by  reason  of  its  being  bent 
by  contact  with  a  tub  or  otherwise,  taken  In 
connection  with  the  failure  of  tbe  defendant, 
in  whose  possession  tbe  Jury  might  bave 
found  tbe  rung  to  be,  to  produce  it  at  the 
trial,  we  are  of  opinion,  tbat  tbe  question 
whether  the  defect  was  of  such  a  nature  and 
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bad  continued  so  long  that  the  defendant  was 
negligent  In  the  discharge  of  its  duty  to  the 
plaintiff  was  for  the  Jury. 

The  exception  taken  by  the  defendant  to 
certain  evidence  admitted  during  the  cross- 
examination  of  the  witness  Driscoll  is  not  no- 
ticed in  the  brief  of  the  defendant  and  In 
view  of  its  nature  we  consider  it  waived. 

Exceptions  overruled. 


(189  Maas.  146} 
NEW  ENGLAND  gTRUOTURAL  CO.  v. 
EVERETT  DISTILLING  CO. 

(Supreme  Judicial  Court  of  Massaohusetts. 
Middlesex.     Sept  11,  1905.) 

1.  TbiAL  —  KUUMOS  —  COHBTEUCTIOH  —  BE- 

POBT— Recitals. 

A  recital  in  the  report  of  a  case  to  the 
Supreme  Court  that  "tbe  court  ruled  and  found 
aa  a  matter  of  lavr"  that  on  the  facts  stated  in 
the  report  the  reepondent  had  no  right  of  way 
over  any  portion  of  petitioner's  land,  formerly 
called  F.  street,  would  be  construed  to  be  a 
ruling  on  the  question  as  one  of  law,  and  not  a 
finding  of  fact 

2.  Easements—  Oonvetance— Desobeption— 
Rights  in  Stbeets. 

Where  land  was  described  with  refermce 
to  a  plat  as  bounded  by  a  street,  there  was 
created  in  its  favor  a  right  of  way  over  the 
street  as  shown  on  the  plat,  not  only  as  to 
that  part  against  which  the  lot  abutted,  but 
also  over  the  rest  of  the  street,  so  far  as  the 
grantor  had  power  to  create  such  right,  even 
though  such  grantor  had  no  power  to  create 
the  right  over  the  whole  of  the  street 

3.  Same— Other  Ways. 

A  right  of  way  over  a  street  passing  aa 
an  incident  to  a  conveyance  of  a  lot  described 
with  reference  to  a  plat  "as  bounded  on  the 
street"  is  not  a  way  of  necessity,  but  is  an 
easement  created  by  estoppel,  which  exists, 
though  there  are  other  ways,  public  or  private, 
leading  to  the  land. 

4.  Same  —  Deeds  —  Descbiftion  —  Convey- 
ance OF  Easement. 

Where  a  deed  to  certain  land  described  it 
as  running  southwesterly  on  the  lemd  to  a  cer- 
tain stone  company  "to  the  middle  line  of  F. 
street,"  thence  "on  said  middle  line  of  F. 
street,"  etc,  a  certain  distance,  etc.,  being  lot 
A  of  a  certain  plat  referred  to,  the  fact  that 
the  land  was  not  described  as  bounded  "on"  F. 
street,  but  as  running  "to  the  middle  line" 
thereof,  etc.,  did  not  render  such  description 
insufficient  to  create  an  casement  in  such  street 
in  favor  of  the  land  conveyed. 

5.  Same — Gbants— Easements  —  Extinguish- 
ment—Non  usee. 

An  easement  acquired  by  grant  cannot  be 
lost  by  mere  nonuser. 

[Ed.  Note. — For  cases  in  point,  see  toL  17, 
Cent.  Dig.  Easements,  f  78.] 

6.  Same— Abandonment. 

The  erection  of  a  building  In  a  street  west 
of  respondent's  premises  and  the  building  of  a 
fence  closing  the  street,  the  effect  of  which  was 
to  inclose  toe  northwesterly  half  of  the  street 
abutting  on  a  small  part  of  a  certain  lot  leav- 
ing unobstructed  the  way  from  that  part  which 
was  west  of  respondent's  land  to  L.  street,  did 
not  as  a  matter  of  law  conclusively  show  an 
intention  on  respondent's  part  to  abandon  the 
way  over  the  westerly  peu-t  of  the  street  the 
use  of  which  was  continued  by  tbe  corporation 
erecting  the  bnilding  and  its  saooessors  in  title. 

7.  Same. 

The  erection  of  a  bnilding  by  respondent's 
predecessors  in  title  over  that  part  of  the  street 
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in  which  they  owned  the  fee  was  not  as  a  matter 
at  law  an  abandonment  of  their  easement  of 
the  remaining;  portion  of  the  street. 
8.  Same  —  EIkcboaohhents  —  Question    ot 

Fact. 

As  a  rule  mere  encroachment  on  a  com- 
mon right  of  way  did  not  of  itself  necessarily 
show  an  intention  to  abandon  the  way;  the 
question  of  abandonment  being  in  most  cases 
a  question  of  fact,  and  not  of  law. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Gent  Dig.  Easements,  §  94.] 

Beport  from  Supreme  Judicial  Ciourt,  Mid- 
dlesex County;  O.  T.  Davis,  Judge. 

Petition  by  the  New  England  Structural 
Company  against  the  Everett  Distilling  Com- 
pany for  the  determination  of  a  right  of 
way  over  certain  land  belonging  to  peti- 
tioner, formerly  called  Front  street  A  de- 
cree was  ordered  for  petitioner,  to  which 
respondent  excepted,  and  the  case  was  re- 
ported to  the  Supreme  Judicial  Court  De- 
cree revoked. 

Arthur  A.  Folsom  and  A.  K.  Cohen,  for 
petitioner.  Louis  D.  Brandels  and  Wm.  H. 
Dunbar,  for  respondent 

HAMMOND,  J,  The  court  "ruled  and 
found  as  matter  of  law"  that  upon  the  facts 
stated  In  the  report  the  respondent  had  no 
right  of  way  over  any  portion  of  the  peti- 
tioner's land,  formerly  called  Front  street 
We  understand  this  to  be  a  ruling  on  the 
question  as  one  of  law,  and  not  a  finding  of 
fact  At  the  argument  before  us  the  re- 
spondent waived  any  claim  to  any  easement 
in  Front  street  west  of  the  westerly  line  of 
Its  premises,  but  contended  that  it  has  a 
right  of  way  over  that  part  of  Front  street 
which  extends  from  said  westerly  line  east- 
erly to  Locust  street  The  only  question, 
therefore,  Is  whether  as  to  this  part  of  the 
strip  of  land  called  Front  street  (which  for 
the  sake  of  brevity  will  be  called  the  "east- 
erly part?')  the  ruling  was  correct  The  re- 
port contains  a  detailed  statement  of  the 
conveyances  atTecting  the  lands  In  question, 
made  during  the  last  three-quarters  of  a  cen- 
tury, and  at  first  sight  the  facts  seem  quite 
complicated,  but  the  case  of  the  respondent 
has  been  so  clearly  and  logically  set  forth  In 
<ts  brief  that  the  task  of  decision  has  been 
greatly  lightened. 

In  1857  the  Atlantic  Wharf  Company  con- 
veyed to  one  Upham  lot  4  on*  the  plan  known 
in  this  case  as  "Exhibit  E"  The  deed  de- 
scribed the  land  by  reference  to  this  plan 
as  "lot  4,  between  Second  and  Front  streets 
and  bounded  on  said  streets."  Upon  the  plan 
Front  street  Is  shown  as  extending  from  Lo- 
cust street  westerly  to  a  point  some  distance 
west  of  the  present  westerly  line  of  the  re- 
spondent's land.  Lot  4,  of  which  the  re- 
spondent's land  Is  a  part  la  upon  the  north 
side  of  Front  street.  Since  the  lot  was 
bounded  on  this  street,  there  was  created  In 
favor  of  It  a  right  of  way  over  the  street 
as  shown  on  the  plan,  not  only  as  to  that 
part  against  which  the  lot  abutted,  but  also 


over  the  rest  of  the  street,  so  far  as  the 
grantor  bad  power  to  create  such  a  right; 
and  that  Is  so,  even  if  the  grantor  had  not 
the  power  to  create  the  right  over  the  whole 
of  the  street  The  deed  Is  operative  by  estop- 
pel to  create  the  easement,  so  far  as  the 
grantor's  title  -will  support  It  Such  a  way 
Is  not  a  way  by  necessity,  And  the  right  ex- 
ists, even  if  there  be  other  ways,  either  pub- 
lic or  private,  leading  to  the  land.  Van 
O'Llnda  V.  Lothrop,  21  Pick.  292,  32  Am. 
Dec.  261;  Bodgers  v.  Parker,  9  Gray,  445; 
Stetson  V.  Dow,  16  Gray,  372;  Oi-owell  v. 
Beverly,  134  Mass.  98;  Howe  v.  Alger,  4 
Allen,  206,  and  cases  therein  cited. 

It  becomes  necessary,  therefore,  to  look 
Into  the  nature  and  extent  of  the  Interest 
"Which  at  the  time  of  this  deed  the  grantor, 
the  Atlantic  Wharf  Company,  had  In  Front 
street  It  acquired  by  the  deed  from  Sears, 
Coe  &  Upham  the  fee  In  the  south  half  of 
the  street  from  Locust  street  to  the  east 
line  of  the  respondent's  land,  and  In  the 
whole  width  of  the  street,  so  far  as  It  abut- 
ted upon  this  land.  To  tbis  extent,  there- 
fore, the  deed  gave,  as  against  the  grantor 
and  Its  assigns,  a  right  of  way  appurtenant 
to  the  respondent's  land  over  Front  street 
to  Locust  street  As  to  the  northerly  half  of 
the  street,  extending  from  the  easterly  line 
of  the  respondent's  land  to  Locust  street, 
the  respondent  contends  that  It  has  a  right 
of  way  by  reason  of  other  conveyances  men- 
tioned In  the  report;  but  the  facts  bearing 
upon  this  contention  are  somewhat  meagerly 
set  forth  In  the  report,  and  as  the  case  must 
go  back  to  the  trial  court,  and  this  question 
may  become  Immaterial  at  the  second  hear- 
ing, by  reason  of  the  finding  of  the  court 
upon  the  question  of  abandonment  or  other- 
wise, it  Is  not  necessary  now  to  pass  upon  It 
The  court  which  finally  passes  upon  It  should 
have  a  copy  of  the  detailed  description  in  the 
releases  which  were  given  by  Mrs.  Norrls 
of  the  boarding  house  lots  and  the  lot  Im- 
mediately adjoining  It  upon  tbe  west,  so 
that  It  may  be  seen  whether  or  not  the  re- 
leases extend  to  the  center  of  Front  street, 
and  should  have  also  a  more  detailed  state- 
ment of  the  transaction  concerning  the  In- 
denture between  Sears  and  the  owners  of 
the  Rayner  lots.  Whatever  may  be  the  case 
as  to  this  part  of  Front  street.  It  Is  clear, 
as  stated  above,  that  In  any  event  the  At- 
lantic Wharf  Company  had  power  to  grant 
the  easement  In  tbe  southerly  half  and  part 
of  the  northerly  half  of  Front  street,  and  its 
deed  to  Upham  had  that  effect  Front 
street,  as  shown  upon  the  plan.  Is  40  feet 
wide.  The  right  of  way,  therefore,  extend- 
ed over  a  strip  of  land  at  least  20  feet  wide 
leading  to  Ix>cust  street. 

The  mesne  conveyances  by  which  Upham's 
title  In  tbe  premises  of  the  respondent  was 
acquired  by  the  latter  were  all  apt  and  suffi- 
cient to  carry  any  easement  that  Upham 
bad  acquired  In  Front  street  In  1871  bis 
heirs  conveyed  tbe  whole  of  lot  4  to  Mun- 
Digitized  by  LjOOQ IC 
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roe,  who  conveyed  it  In  1872  to  the  Union 
Stone  Company.  In  1885  this  latter  com- 
pany carved  out  of  lot  4,  and  conveyed  to 
Charles  W.  Rowland,  the  land  now  owned  by 
the  respondent  The  parcel  Is  Irregular  In 
shape.  The  boundaries  in  the  deed,  bo  far  as 
material,  are  as  follows:  "Thence  running 
southwesterly  on  said  land  of  said  Union 
Stone  Company  162.60  feet  to  the  middle  line 
of  Front  street;  thence  running  southeast- 
erly  on  said  middle  line  of  Front  street  107.90 
feet;  thence  running  northeasterly  •  •  * 
to  said  Second  street  •  •  •  Being  lot 
A  on  plan  of  land,"  etc.  Upon  the  plan  no 
sign  of  Front  street  is  shown.  The  pas- 
sageway named  in  the  deed  is  upon  the 
other  side  of  the  parcel,  and  leads  to  Second 
street  This  passageway  is  shown  upon  the 
plan,  and  is  marked  "passageway."  It  is 
contended  by  the  petitioner  that  since  the 
land  conveyed  is  not  described  as  bounding 
"on"  Front  Street  but  as  running  to  the 
"middle  line,"  and  thence  along  this  line, 
the  rules  relating  to  the  creation  of  ease- 
ments in  streets  are  not  ai^ilcable;  but 
there  is  nothing  in  this  contention.  The 
language  of  the  deed  was  sufficient  to  create 
an  easement  and  therefore  to  transfer  one, 
and  by  it  the  grantee,  Howland,  acquired  the 
right  of  way  made  appurtenant  to  this  par- 
cel as  a  part  of  lot  4  by  the  deed  from  the 
Atlantic  Wharf  Company  to  Upham.  In 
1896  Howland  conveyed  to  Joyce  and  others, 
whose  title  was  conveyed  to  >Iurphy,  who 
conveyed  to  the  respondent  Kadi  of  these 
last  three  deeds  contained  language  apt  to 
transfer  the  easement  if  It  existed.  The 
respondent's  record  title  to  the  easement  in 
Front  street,  to  the  extent  above  described, 
is  thus  made  clear. 

The  only  question  remaining  is  whether 
the  easement  has  been  extinguished  by  any 
acts  in  pais;  no  extinguishment  by  any  writ- 
ten instrument  of  record  being  alleged.  The 
easement  having  been  acquired  by  grant 
conld  not  be  lost  by  mere  nonuser.  Butter- 
field  V.  Reed,  160  Mass.  361,  and  cases  therein 
cited.  The  contention  of  the  petitioner  Is 
that  it  has  been  lost  by  abandonment  Even 
If  it  be  assumed  that  prior  to  the  time  the 
Union  Stone  Company  received  the  deed  of 
lot  4  there  had  been  an  abandonment  of  the 
easement  over  the  part  of  Front  street  west 
of  the  respondent's  land,  it  by  no  means  fol- 
lows that  the  right  over  the  rest  of  the  street 
was  abandoned.  It  appears  that  the  Union 
Stone  Company  prior  to  1885  erected  In  Front 
street  west  of  the  respondent's  piresent 
premises,  a  building  and  a  fence  closing  the 
street  The  effect  was  to  Inclose  the  north- 
eriy  half  of  the  street  abutting  on  a  small 
part  of  lot  4,  leaving  unobstructed  the  way 
from  that  point,  which  was  westerly  of  the 
respondent's  land,  to  Locust  street  It  can- 
not be  sdid  as  matter  of  law  that  these  acts 
conclusively  show  an  intention  to  abandon 
the  way  over  the  earterly  part  of  Front 
street  especially   when  it  appears,  as  the 


report  discloses,  that  this  corporation  and 
its  successors  in  title  continued  to  use  this 
part  of  the  street.  We  are  ot  opinion,  fur- 
ther, that  the  erection  of  the  building  by 
Joyce,  Curran,  and  Walsh,  the  respondent's 
predecessors  in  title,  over  that  part  of  Front 
street  in  which  they  owned  the  fee,  was  not 
as  matter  of  law  an  abandonment  of  their 
easement  over  the  rest  of  the  easterly  part 
of  Front  street  Abandonment  is  a  question 
of  intent.  In  some  cases,  where  acts  of  the 
owner  of  the  dominant  estate  have  seemed 
to  be  entirely  Inconsistent  with  an  intention 
to  make  any  further  use  of  the  easement, 
especially  where  a  change  in  circumstances 
has  rendered  the  easement  no  long»  of  any 
benefit  such  acts  have  been  regarded  as 
showing  conclusively  as  matter  of  law  an  in- 
tention to  abandon,  and  the  consequent  ex- 
tinguishment of  the  easement  Coming  v. 
Gould,  16  Wend,  631;  Canny  v.  Andrews, 
123  Mass.  155;  Dillman  v.  Hoffman,  38  Wis. 
559.  Since  abandonment  however,  is  a 
question  of  intent  any  act  relied  upon  either 
must  be  accompanied  by  evidence  of  in- 
tention, or  be  in  its  nature  such  as  neces- 
sarily to  show  an  intention,  to  abandon.  As 
a  rule,  mere  encroachments  upon  a  common 
right  of  way  do  not  of  themselves  necessarily 
show  an  intention  to  abandon  the  way,  and 
in  most  such  cases  the  question  of  abandon- 
ment is  one  of  fact  ^nd.  not  of  law.  In 
King  V.  Murphy,  140  Mass.  264.  4  N.  B.  566, 
the  general  rule  is  thus  stated  by  Morton,  C. 
J.:  "Mere  nonuser,  even  for  20  years,  will 
not  conclusively  show  an  abandonment  of 
a  right  of  way;  but  when  the  owner  of  the 
dominant  estate,  to  which  a  right  of  way 
over  a  servient  estate  Is  appurtenant  does 
some  acts  inconsistent  with  the  continued 
existence  of  the  way,  with  the  intention  to 
abandon  and  extinguish  his  easement  it 
operates  as  a  present  abandonment;  and  it 
is  a  question  tor  the  Jury  to  determine 
whether  such  intention  existed."  We  are 
of  opinion  that  the  encroachments  made  on 
Front  street  west  of  the  petitioner's  land,  or 
in  front  of  this  land,  do  not  show  as  matter 
of  law  an  intention  to  abandon  the  right  of 
way  over  the  rest  of  the  street  These  acts, 
taken  In  connection  with  other  facts,  such, 
for  instance,  as  the  creation  by  the  deed  from 
the  Union  Stone  Company  to  Howland  of  a 
right  of  way  over  a  strip  of  land  adjoining 
the  respondent's  premises  on  the  northeast 
to  Second  street  and  with  any  other  compe- 
tent evidence,  are  to  be  considered  as  bear- 
ing upon  the  question  whether  in  fact  there 
was  an  Intention  to  abandon. 

In  view  of  the  finding  of  the  trial  court 
that  the  petitioner's  building  across  Front 
street  was  erected  under  such  circumstances 
as  that  no  estoppel  was  created  against  the 
owners  of  the  respondent's  land,  we  cannot 
say  that  the  respondent  is  thereby  estopped 
from  asserting  its  right  of  way.  The  mUng 
of  the  trial  court  that  upon  the  facts  stated 
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bas  no  right  of  way  over  any  portion  of  Front 
street  was  erroneous,  and  the  order  direct- 
ing a  decree  for  the  petitioner  should  be  re- 
voked. 

The  case  is  to  stand  for  further  hearing 
only  upon  the  questions  whether  the  respond- 
ent has  a  right  of  way  over  any  portion  of 
B^nt  street  between  the  westerly  line  of 
Its  land  and  Locust  street,  and.  If  so,  over 
what  portion;  and  it  Is  so  ordered. 


(189  MaB8.  M) 

ALEXANDER  v.  McPECK  et  a!. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     SepL  8,  1905.) 

1.  PABTNEBSHn?  —  ChANOE  OT  PABTNEHS  — 
AOBEEMENT  TO  DlSOHABGE  THE  Ij:ABIUTIES 
OF  ReTIBINO   PaBTNEB— CONSTEUCriON. 

A  partnership  was  dissolved  on  one  of  the 
INtrtners  retiring,  and  a.  new  firm  was  created, 
consisting  of  the  remaining  partner  and  a  third 
person.  The  new  firm  took  over  the  assets  and 
bnsinesa  of  the  old  one,  and  at  the  same  time 
the  partners  of  the  new  &rm  executed  an  in- 
strument reciting  that  they  released,  remised, 
and  discharged  the  retiring  partner  from  the 
payment  of  all  liabilities  of  the  old  firm.  Held, 
that  the  new  firm  assumed  all  the  liabilities  of 
the  old  firm,  and  the  retiring  partners  right 
against  the  partners  of  the  new  firm  was  com- 
plete, at  the  latest,  when  a  judgment  was  ren- 
dered against  the  partners  of  the  old  firm  in 
favor  of  another  based  on  a  claim  against  the 
old  firm. 

2.  Same  —  Monet  Advanced  fob  Mabgik 
OR  Stocks— Stattttoby  Provisions. 

Since  Rev.  Laws,  c.  99,  §  4,  expressly  gives 
a  right  to  recover  money  advanced  to  a  stock- 
broker to  be  used  in  the  purchase  of  stocks  on 
margin,  the  instrument  executed  by  tlie  part- 
ners of  the  new  firm  included  a  liability  for 
money  advanced  by  one  to  the  old  firm  to  be 
used  in  buying  stocks  on  margin. 

3.  Same— Suit  Against  Old  Fibm  — Notice 
TO  Meubebs  of  New  Fibu. 

A  firm  was  dissolved  on  one  of  the  part- 
ners retiring,  and  a  new  firm,  composed  of  the 
remaining  partner  and  a  third  person,  was  cre- 
ated. The  new  firm  agreed  to  release  the  re- 
tiring partner  from  all  liabilities  of  the  old 
firm.  At  the  time  of  the  agreement  a  suit  was 
pending  against  the  old  firm.  The  third  person 
was  informed  of  it,  and  was  also  informed  of 
it  after  the  suit  had  been  appealed  to  the  supe- 
rior court  and  before  the  withdrawal  of  the 
appearance  of  the  attorney  employed  by  the  old 
firm.  There  was  no  evidence  of  collusion  in 
suffering  a  judgment  against  the  old  firm. 
Held,  that  the  third  person  was  liable  on  his 
agreement  to  the  amount  of  the  judgment. 

4.  Pleadings — Claims  in  Obiqinal  Answeb 
— Omission  in  Substituted  Answeb. 

A  claim  made  in  the  original  answer,  which 
is  not  renewed  in  the  substituted  answer,  will 
be  treated  as  waived. 

5.  Wills  —  Constbuction — Vested  Intebest 
IN  Beneficiary —  Right  of  Cbeditob  to 
Reach  Intebest. 

Testator,  after  providing  for  trust  estates 
out  of  his  residuary  estate,  provided  that  after 
bis  death  the  remainder  of  the  residue  should 
be  converted  into  money  and  divided  into  three 
parts,  one  of  which  should  be  paid  to  his  son, 
if  he  survived  testator,  or,  if  not.  to  his  is-sue 
living  at  the  time  of  testator's  death,  and  in 
default  of  issue  then  living  to  his  legal  repre- 
sentatives. The  son  survived  the  testator  and 
assigned  his  interest  as  security  for  a  specified 
mm.     Held,  that  the  son's  interest  vested  in 


him  absolutely  on  testator's  death,  eutitling  a 
creditor  of  the  son  to  a  decree  with  reference 
to  his  interest  in  the  fund  subject  to  the  as- 
signment. 

6.  Same  — Tbust  Estates  —  Constbuction — 
Rights  of  Beneficiabt. 

Testator  devised  the  residue  of  his  estate 
to  trustees,  and  directed  that,  if  his  wife  sur- 
vived him,  they  should  set  apart  a  third  thereof 
and  pay  the  income  to  her  for  life,  and  at  her 
death  the  fund  should  be  divided  into  three 
parts,  one  of  which  should  be  paid  to  his  son, 
if  surviving  testator's  wife,  otherwise  to  his 
issue  living  at  the  time  of  her  death,  and  in 
default  of  issue  to  his  legal  representatives. 
He  directed  the  trustees,  if  the  son  survived 
him,  to  set  apart  and  invest  a  specified  sum  and 
pay  the  income  thereof  to  the  son  for  life,  and 
at  his  death  to  pa^  the  principal  to  his  issue, 
and  in  default  of  issue  to  his  legal  representa- 
tives. Held,  that  the  words  "legal  representa- 
tives" meant  executors  and  administrators,  so 
that  the  son  took  one-third  of  the  trust  fund 
created  for  the  use  of  the  widow  if  he  survived 
her,  and  the  right  to  have  it  administered  as  a 
part  of  his  estate  by  his  own  executors  or  ad- 
ministrators, it  he  died  before  the  widow  with- 
out issue,  and  the  trust  fund  created  for  his 
own  use  was  also  to  be  turned  over  to  his 
executors  or  administrators,  if  he  died  without 
issue. 

7.  Ceeditobs'  Suit— Pecperty  Subject. 

The  interest  of  the  son  was  vested  in  each 
of  those  contingent  rights,  and  could  be  reached 
by  his  creditor  by  virtue  of  Rev.  Laws,  c.  159, 
S  3,  cl.  7,  providing  that  a  creditor  can  reach 
in  equity  any  property  or  interest  legal  or  equi- 
table, though  the  same  cannot  be  reached  and 
applied  until  a  future  time  or  is  of  uncertain 
value,  if  the  value  can  be  ascertained  by  sale. 
appraisal,  or  by  any  means  within  the  ordinary 
procedure  of  the  court. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Wm.  Caleb  Loring, 
Judge. 

Suit  by  Harry  O.  Alexander  against  Neal 
B.  McPeck  and  others,  as  trustees  under, 
and  Susie  E.,  Braman  and  others,  as  execu- 
tors of,  the  will  of  Grenvllle  W.  Braman,  de- 
ceased. The  cause  was  heard  on  the  demur- 
rer and  answers  of  defendants,  and  on  plain- 
titt's  demurrer  thereto.  The  questions  rais- 
ed on  the  demurrers  were  left  In  abeyance 
until  after  a  hearing  on  plaintlCf's  claim 
against  defendant  Hammond  Braman. 
There  was  a  decree  for  plaintiff  against  de- 
fendant Hammond  Braman,  and  he  appeals; 
and  the  court  reserves  the  case  for  the  full 
court  on  the  appeal  and  on  questions  of  law 
raised  by  the  demurrers.  Decree  for  plain- 
tiff nffli-med,  and  decree  for  him  ordered  on 
the  demurrers. 

This  Is  a  suit  to  reach  the  Interest  of  Ham- 
mond Braman  under  the  will  of  his  deceased 
father,  to  satisfy  a  Judgment  for  which  it  is 
claimed  he  is  liable.  The  provisions  of  the 
will  for  the  benefit  of  Hammond  Braman 
are  as  follows:  "Second.  I  give,  devise  and 
bequeath  all  the  residue  of  my  property  and 
estate,  whether  real,  personal  or  mixed,  to 
Elmer  P.  Howe,  of  Boston,  in  the  county 
of  Suffolk  and  commonwealth  of  Massachu- 
setts aforesaid,  to  my  son  Grenvllle  D. 
Braman  and  to  my  son  Hammond  Braman 
and  their  heirs,  as  joint  tenants,  but  in  trust 
nevertheless,  upon  the  trusts  following:   (a> 
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If  my  said  wife  shall  surrlve  me,  to  set 
apart  and  invest  in  trust  as  a  fund  property 
to  be  selected  and  valued  by  my  said  trus- 
tees, which  shall  amount  to  one-third  of  the 
estate  and  property  given  to  said  trustees. 
or  money  to, that  amount,  and  to  pay  the  net 
Income  thereof  as  often  as  once  in  six  months 
to  my  said  wife  during  her  life,  and  at  the 
death  of  my  said  wife  to  convert  the  prin- 
cipal of  the  said  third  of  such  estate  and 
property  into  money  and  to  divide  the  same 
In  three  equal  parts  •  •  •  [and  after 
directing  the  payment  of  two  such  portions 
to  his  son  GrenvUle  and  bis  daughter  Caro- 
line or  their  appointees  or  legal  representa- 
tives] to  pay  over  the  remaining  part  thereof 
to  my  son  Hammond  Braman,  if  he  shall 
survive  my  said  wife,  or  If  he  shall  die  be- 
fore her,  to  bis  Issue  living  at  the  time  of 
her  death  by  right  of  representation,  and  in 
default  of  bis  issue  then  living,  to  his  legal 
representatives,  •••(d)  If  my  said 
son  Hammond  shall  survive  me,  to  set  apart 
and  invest  as  another  trust  fund,  the  sum  of 
fifty  thousand  dollars,  in  money  or  In  prop- 
erty selected  and  valued  at  that  amount  by 
my  said  trustees,  and  to  pay  over  as  often 
as  once  in  six  months  the  net  income  of  this 
trust  fund  to  my  said  son  Hammond  during 
his  life,  upon  bis  sole  receipt  and  not  in  com- 
pliance with  any  assignment  or  anticipa- 
tion, and  at  his  death  to  pay  over,  transfer 
and  convey  the  principal  of  this  trust  fund 
to  bis  Issue  living  at  the  time  of  his  death, 
by  right  of  representation,  and,  in  default 
of  bis  Issue  then  living,  to  bis  legal  represen- 
tatives, (e)  As  soon  as  practicable  after  my 
decease,  to  convert  into  money  all  the  residue 
of  my  estate  and  property  not  hereinbefore 
disposed  of,  and  to  divide  the  same  into  three 
equal  parts  •  •  •  [and  after  directing 
the  payment  of  two  such  parts  to  bis  son 
GrenvUle  and  bis  daughter  Caroline,  or  their 
issue  or  legal  representatives]  to  pay  over 
the  remaining  part  to  my  said  son  Hammond 
if  he  shall  survive  me,  or  if  he  shall  die  be- 
fore me,  to  his  Issue  living  at  the  time  of  my 
death  by  right  of  representation,  and  in  de- 
, fault  of  his  issue  then  living,  to  his  legal 
representatives." 

Prior  to  February  5,  1002,  plaintiff  and  de- 
fendant Neal  E.  McPeck  were  partners.  On 
that  day  the  firm  was  dissolved,  and  a  new 
firm  was  created  between  McPeck  and  de- 
fendant Hammond  Braman.  The  new  firm 
took  over  the  assets  of  the  old  firm  and  its 
business,  and  at  the  same  time  the  follow- 
ing instrument  was  executed  by  the  partners 
of  the  new  firm:  "Know  all  men  by  these 
presents,  that  we,  Neal  E.  McPeck  and  Ham- 
mond Braman,  copartners  doing  business  un- 
der the  firm  name  and  style  of  McPeck  & 
Company,  stock  and  bond  brokers  at  60 
State  street,  Boston,  Mass.,  for  a  valuable 
consideration,  do  hereby  release,  remise,  and 
forever  discharge  Harry  O.  Alexander,  of 
Boston,  from  the  payment  of  all  debts,  agree- 
ments, and  liabilities  of  every  name,  nature, 


and  description  contracted  by  the  firm  of 
McPeck  &  Company,  of  which  the  said  Alex- 
ander was  a  partner,  previous  to  the  date 
of  these  presents.  Witness  our  hands  and 
seals,  this  5th  day  of  February,  1902.  Neal 
E.  McPeck.  [Seal.]  Hammond  Braman. 
[Seal.]"  The  firm  composed  of  plaintiff  and 
McPeck  were  engaged  In  the  business  of 
Stockbrokers,  and  at  divers  times  Mary . 
Humphrey  advanced  money  to  the  firm  on 
the  understanding  that  the  same  should  be 
applied  In  the  purchase  of  stocks  and  bonds 
on  margin.  The  sums  advanced  were  lost, 
and  prior  to  the  creation  of  the  new  firm 
Mary  Humphrey  began  suit  against  plaintiff 
and  McPeck  to  recover  the  same.  On  Jan- 
uary 5,  1903,  Judgment  was  entered  in  her 
favor  for  $1,122.23  damages  and  costs.  This 
is  the  Judgment  sought  to  be  satisfied  out  of 
the  property  devised  to  Hammond  Braman. 

J.  Noble,  Jr.,  for  complainant  Whipple, 
Sears  &  Ogden,  for  defendant  Hammond 
Braman.  Carret,  Chase  &  Hay,  for  defend- 
ants executors  and  trustees  under  will  of 
Q.  T.  W.  Braman. 

HAMMOND,  J.  At  the  bearing  on  the 
merits  the  defense  set  vp  by  Hammond  Bra- 
man that  the  rights  claimed  by  the  plaintiff 
had  been  adjudicated  against  him  in  the  le- 
ceivership  proceedings  was  abandoned;  and 
there  was  no  evidence  that  the  Instrument 
of  February  6,  1902,  was  procm:ed  by  fraud 
or  misrepresentation.  The  case  has  two 
main  branches;  the  first  relating  to  the  ob- 
ligation assumed  by  Hammond  Braman  by 
the  agreement  of  February  5,  1902,  and  the 
second  relating  to  the  question  whether  bis 
interest  in  the  trust  funds  under  bis  father's 
will  can  be  reached  and  applied  so  far  as 
necessary  to  the  payment  of  the  Judgment 

1.  As  to  the  agreement:  Braman  contends 
that  under  it  he  did  nbt  assume  the  liabili- 
ties of  the  old  firm  and  agree  to  pay  the  old 
debts  and  obligations,  or  that  In  any  event 
his  liability  is  limited  to  reimbursing  the 
plaintiff  for  such  sums  as  be  actually  has 
paid  out  While  the  words  "release,  remise, 
and  forever  discharge"  were  not  the  most  ap- 
propriate to  be  used  under  the  circumstan- 
ces then  existing,  still  they  are  to  be  given 
a  meaning  which  will  effectuate  the  plain 
intention  of  the  parties,  and  so  they  must  be 
construed  to  be  an  agreement  to  assume  and 
discharge  all  the  debts,  agreements,  and  lia- 
bilities of  the  old  firm.  In  no  other  way 
could  Braman  release  and  discharge  Alex- 
ander from  the  obligations  contracted  by  the 
old  firm.  Dorsey  v.  Dashlell,  1  Md.  198,  203, 
206;  Griffith  v.  Buck,  18  Md.  102,  114.  So 
construed,  the  instrument  is  something  more 
than  a  mere  contract  of  indemnity.  A  con- 
tract to  assume  and  pay  a  liability  is  a  con- 
tract to  pay  it  forthwith,  if  it  is  due  when 
the  contract  to  assume  is  made,  or.  If  not 
then  due,  when  it  shall  become  due;  and  it 
gives  to  the  party  in  whose  favor  It  is  made 
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a  right  of  action  as  soon  as  tlie  debt  has  ma- 
tared,  wbetber  or  not  be  has  paid  It  blm< 
self.  Furnas  y.  Durgin,  119  Mass.  600,  20 
Am.  Rep.  341;  Locke  T.  Homer,  131  Mass. 
83,  41  Am.  Rep.  199.  Under  the  doctrine  Of 
these  cases,  the  plaintiff's  right  against  Bra- 
man  In  resi>ect  of  the  Humphrey  demand  and 
the  Judgment  rendered  on  it  was  complete, 
at  the  latest,  when  the  Judgment  was  en- 
tered,  notwithstanding  the  fact  that  the 
plaintiff  made  no  payment  upon  it  Nichols 
T.  Prince,  8  Allen,  404,  cited  by  the  defend- 
ant, does  not  decide  that  the  suit  could  not 
have  been  maintained  before  payment,  and 
the  question  whether  the  agreement  to  "dis- 
charge" the  retiring  partner  "from  all  lia- 
bilities" should  be  construed  as  an  agreement 
to  assume  and  pay  them  was  not  before  the 
court 

It  is  further  contended  In  defense  that  the 
instrument  does  not  extend  to  such  a  claim 
as  was  presented  in  the  Humphrey  suit 
Assuming  that  at  common  law  there  could 
have  been  no  recovery  upon  such  a  claim, 
still  the  right  to  recover  in  such  a  case  is 
given  by  statute.  St  1890,  p.  479,  c.  437; 
St  1901,  p.  391,  c.  469;  Rev.  Laws,  c.  90,  f  4. 
The  right  so  given  Imposed  a  corresponding 
obligation  upon  the  defendants  In  the  Hum- 
phrey suit  to  iiay,  and  that  obligation  was  a 
debt  or  liability  contracted  by  the  old  firm 
before  the  date  of  the  instrument  In  question. 
The  assumption  of  the  liability  by  Braman 
was  not  in  contravention,  but  in  furtherance, 
of  the  purposes  of  the  statute.  Public  policy 
does  not  require  the  refusal  to  enforce  an 
agreement  to  assume  and  pay  such  a  liability. 
It  can  be  released  (Wall  t.  Metropolitan 
Stock  Exchange,  168  Mass.  282,  46  N.  E. 
1062),  and  it  can  be  assumed. 

It  Is  still  further  contended  by  the  defense 
that  this  action  cannot  be  maintained  be- 
cause Braman  was  not  vouched  in  to  de- 
fend the  Humphrey  suit  and  final  Judgment 
therein  was  entered  upon  default  Braman, 
however,  agreed  to  assume  and  pay  that  lia- 
bility. At  the  time  he  signed  the  agreement 
he  was  Informed  of  the  pendency  of  the  suit; 
and  he  was  again  informed  of  It  after  the 
appeal  to  the  superior  court  and  before  the 
withdrawal  of  the  appearance  of  the  attor- 
ney who  had  been  employed  by  the  old  firm 
for  the  defense.  If  he  desired  to  have  the 
suit  defended,  it  was  his  duty  to  take  the 
proper  measures  to  that  end.  There  is  no 
evidence  of  collusion  in  suffering  Judgment 
to  be  entered.  He  cannot  now  complain 
that  Alexander,  whom  he  bad  agreed  to  dis- 
charge from  this  liability,  did  not  continue 
to  defend  the  suit  See  Tracy  v.  Maloney, 
105  Mass.  90;  Cutter  v.  Evans,  115  Mass.  27; 
Tapley  v.  Goodsell,  122  Mass.  176;  Curtiss 
V.  Curtiss.  182  Mass.  lOi,  66  N.  E.  633. 

The  contentions  made  in  the  original  an- 
swer of  Braman  that  the  Instrument  of  Feb- 
ruary 15,  1902,  was  void  as  being  part  of  an 
Inducement  held  out  to  him  to  enter  upon  an 
Illegal  business,  and  that  the  liability  of  the 


old  firm  to  Humphrey  had  been  released  by 
an  instrument  of  December  26,  1001,  are 
not  renewed  in  the  substituted  answer,  and 
we  treat  them  as  waived.  Upon  this  branch 
of  the  case  the  result  is  that  the  decree  that 
Hammond  Braman  shall  pay  to  the  plaintiff 
the  amount  of  the  Humphrey  Judgment  with 
interest  together  with  the  costs  of  this  suit, 
should  be  affirmed. 

2.  As  to  whether  the  Interest  of  Hammond 
Braman  in  the  trust  funds  held  imder  the 
will  of  Orenville  T.  W.  Braman  can  be 
reached  to  enforce  this  payment:  For  con- 
venience In  this  branch  of  the  case  we  shall 
call  Hammond  Braman  only  by  his  first 
name,  to  distinguish  him  from  the  other 
members  of  the  family  to  which  he  belonged. 
The  executors  of  the  will  allege  that  they 
have  transferred  to  the  trustees  all  the  funds 
In  which  Hammond  bad  any  Interest  We 
do  not  understand  that  the  plaintiff  desires 
to  controvert  this.  The  bill,  therefore, 
should  be  dismissed  against  Susie  A.  Bra- 
man, who  Is  summoned  simply  as  executrix, 
and  as  against  Elmer  P.  Howe  and  Orenville 
D.  Braman,  who  are  summoned  as  executors 
and  trustees,  so  far  as  they  are  executors. 

The  will  is  of  considerable  length,  and  i> 
drawn  with  some  care.  After  giving  certain 
personal  property  to  his  wife,  Susie  A.  Bra- 
man, the  testator  gives  all  the  residue  in 
trust  Of  the  trusts  in  which  Hammond  Is 
interested  the  first  is  contained  in  the  second 
article  In  clause  "a,"  and  is  as  follows:  "If 
my  said  wife  shall  survive  me,  to  set  apart 
and  invest  in  trust  as  a  fund  property  to  be 
selected  and  valued  by  my  said  trustees, 
which  shall  amount  to  one-third  of  the  estate 
and  property  given  to  said  trustees,  or  money 
to  that  amount  and  to  pay  the  net  Income 
thereof  as  often  as  once  in  six  months  to  my 
said  wife  during  her  life,  and  at  the  death 
of  my  said  wife  to  convert  the  principal  of 
the  said  third  of  such  estate  and  property 
into  money  and  to  divide  the  same  in  three 
equal  parts  •  *  *  [and  after  directing 
the  payment  of  two  such  portions  to  his  son 
GrenvUie  and  his  daughter  Caroline  or  their 
appointees  or  legal  representatives]  •  •  • 
to  pay  over  the  remaining  part  thereof  to  my 
son  Hammond  Braman,  if  he  shall  survive 
my  said  wife,  or  if  he  shall  die  before  her,  to 
his  issue  living  at  the  time  of  her  death  by 
right  of  representation,  and  In  default  of  bis 
issue  then  living,  to  his  legal  representa- 
tives." With  reference  to  this  clause  it  ap- 
pears that  the  widow  is  still  living.  The  sec- 
ond trust  Is  in  clause  "d"  of  the  same  article, 
and  is  as  follows:  "If  my  said  son  Ham- 
mond shall  survive  me,  to  set  apart  and  in- 
vest as  another  trust  fund,  the  sum  of  fifty 
thousand  dollars,  in  money  or  in  property 
selected  and  valued  at  that  amount  by  my 
said  trustees,  and  to  pay  over  as  often  as  once 
in  six  months  the  net  income  of  this  trust 
fund  to  my  said  son  Hammond  during  his 
life,  upon  his  sole  receipt  and  not  in  compli- 
ance with  any  assignment  or  anticipation. 
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and  at  his  death  to  pay  oyer,  transfer  and 
convey  the  principal  of  this  trust  fund  to  his 
issue  living  at  the  time  of  his  death,  by 
right  of  representation,  and  In  default  of 
bis  Issue  then  living,  to  his  legal  representa- 
tlves."  The  third  is  in  clause  "e"  of  the 
same  article,  and  is  as  follows:  "As  soon 
as  practicable  after  my  decease^  to  convert 
into  money  all  the  residue  of  my  estate  and 
property  not  hereinbefore  disposed  of,  and 
to  divide  the  same  into  three  equal  parts 

•  •  •  [and  after  directing  the  payment  of 
two  such  x>art8  to  his  son  Grenville  and  his 
daughter  Caroline,  or  their  issue  or  legal 
representatives]  •  •  •  to  pay  over  the 
remaining  part  to  my  said  son  Hammond  if 
he  shall  survive  me,  or  if  he  shall  die  before 
me,  to  his  issue  living  at  the  time  of  my 
death  by  right  of  representation,  and  In  de- 
fault of  his  issue  then  living,  to  his  legal 
representatives." 

Rev.  Laws,  c.  159,  {  3,  cl.  7,  provides  that 
a  creditor  can  reach  in  equity  "any  property, 
right,  title  or  interest,  legal  or  equitable,  of  a 
debtor,  •  *  *  which  cannot  be  reached 
to  be  attached  or  taken  on  execution  in  an 
action  at  law,  although  •  •  •  the  prop- 
erty   sought    to    l>e    reached    and    ai^lied 

*  *  *  cannot  be  reached  and  applied  until 
a  future  time  or  is  of  uncertain  value,  if 
the  value  can  be  ascertained  by  sale,  ai>- 
pralsal  or  by  any  means  within  the  ordinary 
I»ocednre  of  the  court"  The  plalntifT  now 
concedes  that  under  the  doctrine  of  Broad- 
way National  Bank  v.  Adams,  133  Mass.  170, 
43  Am.  Rep.  504,  he  cannot  reach  the  income 
of  the  trust  fund  payable  to  Hammond  under 
clause  "d."  He  contends,  however,  that  he 
can  reach  the  interest  of  Hammond  in  the 
principal  of  each  of  these  funds.  As  Ham- 
mond survived  his  father,  his  interest  in  the 
residuary  fund  named  In  clause  "e"  vested 
in  him  immediately  as  his  absolute  property, 
and  was  liable  to  be  taken  by  his  creditors. 
This  the  trustees  now  concede,  but  they  al- 
lege that  by  a  deed  dated  November  12, 
1902,  he,  as  security  for  money  to  the  amount 
of  $30,000  advanced  by  them  to  him,  as- 
signed to  them  all  his  said  interest,  subject 
to  two  prior  assignments  which  he  had  made 
to  secure  other  creditors.  In  consequence 
of  the  demurrer  of  the  plaintiff,  this  allega- 
tion is  to  be  taken  as  true;  but,  as  the 
amount  of  the  fund  is  not  alleged,  it  cannot 
be  now  assumed  that  the  whole  of  Ham- 
mond's Interest  will  be  required  to  satisfy 
the  terms  of  these  various  assignments.  The 
plaintiff  is  therefore  entitled  to  a  decree  in 
his  favor  with  reference  to  Hammond's 
interest  in  that  fund.  The  terms  of  the  de- 
cree cannot  be  settled  upon  the  information 
now  before  the  court,  and  must  be  settled 
In  further  proceedings  before  a  single  Justice. 

The  plaintiff  concedes  that  he  has  no 
present  right  to  demand  a  termination  of  the 
trust  held  under  claus*  "a,"  or  of  that  held 
tmder  clause  "d,"  or  tj>  have  any  portion  of 
the  principal  of  either  of  these  two  funds 


now  applied  to  the  payment  of  his  claim. 
The  remaining  question,  therefore,  is  wheth- 
er the  interest  of  Hammond  in  the  principal 
of  either  of  those  two  funds  is  such  that  the 
plaintiff  is  entitled  to  have  it  applied,  so 
far  as  may  be  necessary,  in  a  Just  and 
equitable  manner  to  the  extinguishment  of 
his  claim.  Clause  "a"  provides  that  at  the 
death  of  the  testator's  widow  one-third  of 
the  fund  shall  be  paid  to  Hammond  if  then 
living,  or  if  he  is  not  then  living  to  his  issue 
then  living,  "and  In  default  of  his  issue  then 
living  to  Ms  legal  representatives."  Clause 
"d"  provides  that  at  the  death  of  Hammond 
the  fund  held  under  the  clause  shall  be  paid 
over  to  his  issue  then  living,  "and  in  default 
of  his  issue  then  living  to  his  legal  represen- 
tatives." Contingent  gifts  to  "legal  reiH»- 
sentatives"  of  another  son  and  daughter  of 
the  testator  are  also  provided  for  in  clauses 
"b"  and  "c"  of  the  same  article,  which  di- 
rect the  trustees  to  set  apart  two  funds  of 
$50,000  each,  and  to  pay  the  income  of  one 
fund  to  the  other  son,  and  of  one  fund  to  the 
daughter,  in  each  Instance  upon  the  sole 
receipt  of  the  life  tenant,  and  not  in  compli- 
ance with  any  assignment  or  in  anticipa- 
tion. 

One  question  involved  is  the  meaning  to 
be  given  to  the  words  "to  his  legal  representa- 
tives" in  that  portion  of  clause  "a"  which 
deals  with  the  Hammond  Braman  third  of 
the  trust  toe  the  widow,  and  in  clause  "d." 
The  phrase  is  used  in  the  will  nine  times,  and 
is  the  only  one  used  by  the  testator  to  desig- 
nate the  final  beneficiaries  of  the  five  sepa- 
rate trust  funds  which  he  orders  his  trustees 
to  set  apart.  We  find  nothing  to  indicate 
that  it  is  not  used  in  the  same  sense  in  each 
of  the  nine  instances.  The  ordinary  mean- 
ing of  tlie  words  "legal  representatives"  Is 
"executors  and  administrators,"  and  they  are 
to  be  given  that  meaning  unless  there  is  some- 
thing In  the  will  properly  construed  to  show 
that  they  should  have  some  other  meaning. 
Cox  V.  Curwen,  118  Mass.  198.  There  is  noth- 
ing in  the  terms  of  the  will  or  the  circum- 
stances of  the  testator  or  his  family,  so  far 
as  appears,  to  indicate  that  he  used  the  words 
in  any  other  than  their  ordinary  sense.  On 
the  contrary,  in  the  third  article  he  says  that 
his  omission  to  provide  for  the  issue  of  his 
son  Grenville  is  intentional.  In  each  of  the 
three  bequests  for  the  benefit  of  Grenvlllei 
however,  the  final  direction  is  to  pay  "to  his 
legal  representatives."  If  those  words  are  to 
l>e  given  another  than  their  ordinary  mean- 
ing of  "executors  and  administrators,"  and 
are  to  be  construed  to  mean  either  h^s  at 
law  or  distributees  under  the  statute  of  dis- 
tribution, if  Grenville  should  die  leaving  is- 
sue, such  issue  would  be  included  among  his 
heirs  at  law  and  distributees,  and  so  would  be 
provided  for  by  the  testator  without  any  ac- 
tion on  the  part  of  Grenville,  If  he  should  die 
without  making  an  appointment  by  will.  We 
therefore  construe  the  last  provision  of  clause 
"a."  as  a  gift  to  Hammond  of  one-third  of 
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the  wldow'B  fund  If  Hammond  survive  her; 
If  be  dies  before  her,  leaving,  issue,  to  his 
issue  then  living;  and  in  default  of  bis  is- 
sue then  living,  to  his  executors  or  adminis- 
trators. 

The  last  provision  of  clause  "d"  Is  to  have 
a  similar  construction,  and.  In  the  event  of 
his  dying  leaving  no  issue  then  surviving, 
the  fund  provided  for  in  clause  "d"  is  to  go 
to  bis  executors  or  administrators.  Be  has 
two  Interests  in  one-third  Of  the  widow's 
fund:  First,  a  right  to  take  it  as  bis  own 
if  be  survives  her ;  and,  second,  the  right  to 
have  it  administered  as  a  part  of  his  estate 
by  bis  own  executors  or  administrators  if  he 
dies  before  his  mother  and  if  he  has  no  issue 
then  living.  Besides  his  right  (which  it  is 
properly  conceded  cannot  be  reached  In  this 
suit)  to  the  Income  of  the  $50,000  fund  for  life 
under  clause  "d,"  be  has  also  the  right,  to 
have  that  fund  turned  over  to  bis  own  ex- 
ecutors or  administrators  as  part  of  his  own 
estate,  if  when  he  dies  he  leaves  no  Issue  then 
living.  Each  of  these  rights  is  contingent — 
tbe  first  upon  bis  surviving  the  widow,  the 
second  np<»i  his  dying  before  her  and  leav- 
ing no  Issue  surviving  her,  and  the  third 
upon  his  having  no  issue  living  at  the  time 
of  bis  death.  His  Interest  In  each  right  Is 
now  vested.  In  the  sense  that  be  owns  tbe 
right  If  In  their  nature  they  are  property, 
they  are  his  property.  There  can  be  no  doubt 
that,  although  each  Is  a  vested  right  in  an 
equitable  contingent  remainder,  it  Is  capable 
of  being  alienated  by  him  and  of  passing  by 
assignment  In  Insolvency  or  bankruptcy. 
Putnam  v.  Story,  1S2  Mass.  203,  and  cases 
cited;  Daniels  v.  Eldredge,  125  Mass.  856. 
Such  a  right  Is  property.  It  Is  within  the 
meaning  of  the  word  as  used  In  Rev.  Laws,  e. 
168,  i  22,  which  provides  that.  If  It  appears 
upon  the  examination  of  a  judgment  debtor 
that  he  has  property  which  cannot  be  taken 
on  execution,  he  "shall  be  required  to  execute 
and  deliver  to  the  Judgment  creditor  *  •  • 
a  transfer,  asslgimient  or  conveyance  there- 
of," in  such  form  as  the  magistrate  orders. 
Since  It  "cannot  be  reached  to  be  attached  or 
taken  on  execution  in  an  action  at  law," 
the  fact  that  neither  tbe  debtor,  nor  the  cred- 
itor If  the  right  Is  transferred  to  blm,  nor 
the  purchaser  if  It  Is  sold,  can  get  any  por- 
tion of  tbe  corpus  of  the  trust  fund  until  some 
future  time,  Is  not  under  the  statute  fatal  to 
tbe  plaintiff. 

But  it  Is  strongly  contended  In  behalf  of 
the  defense  that  such  a  right  Is  of  "uncer- 
tain value"  within  the  meaning  of  the  stat- 
ute, and  therefore  cannot  be  reached  by  pro- 
ceedings under  It.  In  a  sense  It  is  true  that 
it  is  of  uncertain  value;  but  this  phrase  Is 
to  be  read  In  the  light  of  Its  context  and  tbe 
history  of  the  statute.  Prior  to  1884  It  had 
been  held  that  under  Oen.  St  1860,  c.  118,  I 
2,  cl.  11,  which  provided  that  a  creditOT  might 
readi  In  equity  "any  property,  right  title  or 
Into'eet,  legal  or  equitable,  of  a  debtor  with- 
in tbls  state,  which  cannot  be  come  at  to  be 


attached  or  taken  on  execution  in  a  suit  at 
law,"  this  court  would  not  take  jurisdiction 
under  the  statute  unless  the  claim  of  tbe  cred- 
itor was  equal  to  $100  (Chapman  v.  Banker's 
&  Tradesman's  Publishing  Co.,  128  Mass. 
478) ;  ■  that  the  statute  did  not  apply  where 
the  property  sought  to  be  reached  was  wholly 
In  the  possession  of  the  debtor  (Phoenix  Ins. 
Co.  V.  Abbott  127  Mass.  558),  or,  where  It' 
was  an  Interest  in  an  equitable  remalndw 
(Bartholomew  v.  Weld,  127  Mass.  210;  Rus- 
sell V.  Milton,  183  Mass.  180),  or  where  It  was 
a  patent  right  (Carver  v.  Peck,  131  Mass. 
291).  After  these  various  decisions,  St  1884, 
c.  285,  now  Rev.  Laws,  c.  159,  S  8,  cl.  7,  was 
passed.  Upon  reading  this  statute  It  plainly 
appears  that  tbe  Legislature  Intended  to 
change  the  law  as  declared  by  these  and  other 
like  decisions  with  reference  to  the  rights  of 
property  which  a  creditor  might  reach  by  pro- 
ceedings in  equity  and  to  give  the  broadest 
scope  to  such  proceedings.  Within  the  mean- 
ing of  the  statute  the  property  right  is  not  of 
uncertain  value  "If  the  value  can  be  ascer- 
tained by  sale,  appraisal,  or  by  any  means 
within  the  ordinary  procedure  of  the  court" 
In  view  of  the  history  of  tbe  statute,  the  fact 
that  the  rights  of  Hammond  are  now  vested 
In  him  as  his  property  and  are  capable  of 
being  conveyed  by  him  and  of  passing  to  his 
assignee  In  Insolvency  or  bankruptcy  solely 
for  the  benefit  of  his  creditors,  that  be  as  a 
Judgment  debtor  could  be  cmnpelled  under 
poor  debtor  proceedings  to  make  an  assign- 
ment or  conveyance  of  them,  and  of  the  ex- 
press  language  of  the  statute,  we  are  of  opin- 
ion that  the  statute  should  be  broadly  con- 
strued, and  that  If  tbe  value  of  eltbw  of 
these  rights  can  be  ascertained  either  by 
sale  or  appraisal,  it  is  within  the  statute,  and 
that  for  the  purposes  of  the  statute  the  value 
of  each  of  them  can  be  ascertained  by  sale  or 
by  some  other  means  within  the  ordinary  pro- 
cedure of  the  court 

ni)on  this  part  as  upon  the  other,  there- 
fore, there  must  be  a  decree  for  the  plaintiff; 
and  It  is  so  ordered. 


(189  Haas.  83) 
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(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Sept  9,  1905.) 

1.  DlVOBCE  —  Aliuont  —  Dbcbbk  —  COH- 

STBUCTION. 

Where  a  foreign  divorce  decree  directed 
that  $6  per  week  should  be  paid  by  the  libelee 
to  an  attorney  for  tbe  libelant  for  the  support 
of  a  minor  child,  to  be  in  lieu  of  alimony,  the 
decree  should  be  construed  to  require  such  pay- 
ment to  be  used  by  the  libelant  to  support  ner- 
self  and  the  child,  and  that  tbe  libelant  and 
not  her  attorney,  was  entitled  to  enforce  tbe 
same. 

2.  Saub— FoBEian  Decbek  — EnroBCKUEnr  — 

JUKISDICTION. 

Rev.  Laws,  c.  152,  {{  26,  27-33,  providing 
for  the  allowance  of  alimony  and  the  care  of 
minor  children  in  divorce  proceedings,  apply 
only  to  cases  where  the  question  of  divorce  or 
s«>aration  is  heard  in  the  courts  ^^-Maaoar 
igilized  by  VJOiJ^li^ 
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ehiuetta;  and,  the  conrfs  power  to  gnat  alt- 
mony  being  woolly  statutory,  It  has  no  author- 
ity to  inquire  as  ,  to  the  proper  amount .  to  be 
allowed  as  alimony  in  a  proceeding  to  enforce  a 
foreign  decree  therefor,  nor  to  enforce  such  de- 
cree in  any  of  the  ways  specified  by  the  stat- 
utes for  the  enforcement  of  domestic  alimony 
decrees. 

[Ed.  Note. — ^For  eases  in  point,  see  toI.  17, 
Gent  Dig.  DiTorce,  {§  841,  842.] 

8.  Samb— Petitior  —  Deicubbbb  —  PBESmiP- 

TIONS. 

Where  a  petition  to  enforce  a  foreign  ali- 
mony decree  did  not  allege  that  the  decree  was 
final,  it  would  be  presumed  on  demurrer  to  the 
petition  that  the  decree  was  subject  to  revision 
and  modification  by  tlie  court  passing  it. 

4.  SaICK— CONBTITOnOMAI.  Law. 

Where  a  foreign  alimon:^  decree  was  not 
alleged  to  be  final  In  a  petition  to  enforce  it, 
it  was  not  a  decree  enforceable  in  Massachn- 
setts,  within  Const  U.  S.  art  4,  i  1,  requiring 
that  full  faith  and  credit  shall  be  given  in  each 
state  to  the  judicial  proceedings  of  every  other 
state. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County;   Henry  N.  Sheldon,  Judge. 

Petition  by  Helen  Kelso  Page  against  one 
Page,  lier  former  husband,  to  recover  ar- 
rears of  alimony  onder  a  foreign  decree.  A 
demurrer  to  the  petition  was  overruled,  and 
the  case  was  reported  to  the  Supreme  Judi- 
cial Court  Demurrer  sustained,  and  case 
remanded  for  amendment  and  further  pro- 
ceedings. 

Olcott  O.  Partridge  and  Edgar  C.  Ban- 
croft, for  petitioner.  B^ok  L.  Toong,  for 
respondent 

HAMMOND.  J.  This  is  a  petition  In  eq- 
uity filed  In  the  superior  court  to  recover  ar- 
rears of  alimony  claimed  to  be  due  under  a 
decree  of  the  Snpreme  Judicial  Court  of  the 
state  of  Maine,  by  which  the  court  decreed 
a  divorce  a  vinculo  in  favor  of  the  petitioner, 
Helen  Kelso  Page,  against  the  respondent, 
her  husband,  awarded  to  her  the  custody  of 
their  minor  child,  and  directed  the  respond- 
ent to  pay  $6  per  week  as  alimony  "said  pay- 
ment to  be  made  each  four  weeks."  The 
petition  sets  out  the  decree  and  alleges  that 
the  court  had  Jurisdiction  over  the  case  and 
full  authority  to  pass  tbe  decree;  that  the 
(dilld  is  still  a  minor,  and  since  the  date  of 
tl>e  decree  always  has  been  In  the  care  and 
custody  of  the  said  Helen;  that  since  the 
decree  tbe  respondent  has  paid  only  $25; 
and  that  at  tbe  time  of  filing  this  petition 
there  was  due  from  tbe  respondent  by  the 
tonus  of  the  decree,  tbe  sum  of  $479,  which 
be,  although  frequently  requested,  has  re- 
fused and  neglected  to  pay.  The  prayers 
are,  first,  that  the  court  may  ascertain  and 
decree  what  sum  Is  Justly  and  equitably  due 
from  the  respondent;  second,  that  the  court 
may  issue  ezecnticHi  therefor,  oe  order  the 
respondent  to  pay  such  sum  within  a  cer* 
tain  time  to  be  fixed  by  tbe  court;  third, 
that  there  may  be  Included  in  such  execu- 
tion or  order  such  sums  as  may  be  found 
Justly  due  for  the  support  of  the  child  during 
tbe  time  aubsegueut  to  this  petition  and 


vrhlle  it  Is  pending;  fourth,  that  the  respond- 
ent be  ordered  to  furnish  sufiSicient  security 
for  tbe  pajrment  of  such  sums  as  may  from 
time  to  time  become  Justly  due  under  said 
decree;  and  fifth,  for  such  other  relief- as  to 
the  court  may  seem  meet  and  proper.  To 
this  petition  the  respondent  demurred.  The 
Justice  of  tbe  superior  court  overruled  the 
demurrer,  and,  being  of  opinion  that  before 
further  proceeding  the  matter  ought  to  t»e 
determined  by  this  court,  reported  for  our 
determination  the  questions  of  law  arising 
upon  tbe  petition  and  demurr^. 

The  language  of  the  decree  is  somewhat 
peculiar.  It  directs  that  the  sum  of  $6  per 
week  shall  "be  paid  by  the  libelee  to  the 
attorney  for  the  libelant  for  the  support  of 
said  minor  child;  said  iwyment  to  be  made 
each  four  weeks,  and  to  be  in  lieu  of  ali- 
mony." We  construe  this  decree  to  be  in 
substance  an  order  to  the  libelee  to  pay  tbe 
libelant  the  sum  named,  to  be  used  by  her  In 
the  support  of  herself  and  the  child,  and  that 
tbe  libelant  could  enforce  against  tbe  libelee 
whatevw  duty  was  placed  upon  him  by  the 
decree.  The  proTlsion  that  it  should  be  paid 
to  the  attorney  of  the  libelant,  rather  than 
to  her  in  person,  was  doubtless  inserted  for 
the  convenience  of  the  parties.  At  any 
rate,  it  does  not  affect  the  substance  of  tbe 
UaUllty  Imposed  upon  the  respondent  We 
shall  therefore  treat  this  case  as  an  applica- 
tion to  enforce  the  payment  of  arrears  of 
alimony  ordered  by  a  competent  court  of  a 
sister  state. 

It  is  to  be  noted  that  as  an  application  to 
pass  upon  a  question  of  alimony  as  such, 
this  petition  cannot  be  maintained.  Alimony 
is  incidental  to  a  suit  for  divorce  or  Judicial 
B^taration,  and  neither  at  common  law  nor 
by  tbe  weight  of  authority  In  a  court  of 
equity,  no  suit  for  Judicial  separation  then 
pending,  could  It  be  granted.  Originally  it 
was  solely  a  question  for  the  ecclesiastical 
courts.  Shannon  v.  Shannon,  2  Gray,  285; 
Pomeroy,  Eq.  Jur.  {  1120,  and  cases  there 
cited;  Lynde  ▼.  Lynde,  64  N.  J.  Eq.  473,  86 
Ati.  641,  and  cases  there  cited.  In  Shannon 
v.  Shannon  It  was  held  that  in  this  com- 
monwealth the  authority  to  grant  alimony 
Is  now  derived  wholly  from  the  statutes. 
With  tbe  exception  named  in  Bev.  Laws,  c. 
162,  f  26,  which  is  not  here  material,  the 
statutes  apply  only  to  cases  where  the  ques- 
tion of  divorce  or  separation  Is  heard  In  our 
own  courts.  Rev.  I^ws,  c  162,  SI  26,  27-83, 
both  Inclusive.  Upon  this  petition,  there- 
fore, we  cannot  make  any  inquiry  as  to  the 
props:  amount  to  be  allowed  as  alimony; 
nor  can  the  order  of  tbe  Maine  court  as  to 
alimony  be  enforced  in  any  of  the  ways  set 
forth  In  our  statutes.  The  questions  as  to 
whetb^  any  alimony  should  be  allowed,  and, 
if  so,  bow  much,  are  not  for  our  considera- 
tion, but  they  are  exclusively  for  the  Maine 
court;  and  we  can  have  no  part  in  the  mat- 
tlex  until  tbe  question  of  amount  has  been 
there  settied,  and  even  then  we  eannot  make 
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nse  of  the  statute  proceedings,  because  they 
are  not  applicable.  Whatever  relief  we  can 
give  orast  be  founded  upon  general  princi- 
ples. 

It  Is  nnnecessary  at  this  late  day  to  cite 
autboritiefi  in  support  of  tlie  general  pn^wsl- 
tion  that  -when  a  court  of  one  state,  having 
Jurisdiction  over  the  cause  and  parties,  final- 
ly adjudicates  that  a  certain  sum  of  money 
shall  be  paid  by  one  party  to  another,  such 
an  adjudication,  whether  It  be  In  the  form 
of  a  Judgment  In  an  action  at  law,  or  of  a 
decree  In  equity,  or  a  proceeding  for  divorce 
or  alimony.  Is  entitled,  under  the  first  sec- 
tion of  the  fourth  article  of  the  federal  Cion- 
fitltutlon,  to  full  faith  and  credit  In  every 
other  state.  Such  an  adjudication  is  made  a 
debt  of  record  not  examinable  on  Its  merits, 
not  only  In  the  state  where  rendered,  but 
in  every  other  state.  When  an  action  Is 
brought  in  a  sister  state  upon  such  a  Judg- 
ment or  decree,  the  court  In  which  the  ac- 
tion Is  brought  has  no  occasion  to  Inquire 
Into  the  merits  of  the  case  upon  which  the 
decree  was  rendered.  The  court  which  ren- 
dered the  decree  has  settled  that  question. 
Whether  the  original  decree  was  founded 
upon  a  common  debt  or  a  claim  for  alimony 
is  entirely  immaterial.  In  the  sister  state 
it  is  known  as  a  decree  for  the  payment  of 
money,  and  is  seen  in  no  other  light  Bu^ 
in  order  that  a  decree  shall  have  this  force 
under  the  Constitution,  it  is  necessary  that 
it  shall  be  final;  and  the  authorities  have 
dlfTered  as  to  whether  a  decree  for  the  future 
payment  of  alimony  by  Installments  is  a 
final  decree.  In  many  cases  a  decree  for 
the  future  payment  of  alimony  by  install- 
ments has  been  regarded  as  within  the  con- 
stitutional provision.  In  some  of  these  cases 
the  particular  decree,  although  providing  for 
future  payment,  was  in  such  form  as  to  be 
regarded  not  to  be  subject  to  further  revi- 
sion by  the  court  which  passed  it,  and  there- 
fore final  (Brisbane  v.  Dobson,  60  Mo.  App. 
170);  in  some  the  point  that  such  a  decree 
was  not  final  has  not  been  talien  by  the  de- 
fense (Harrison  v.  Harrison,  20  Ala.  629, 
56  Am.  Dec.  227);  and  in  some  it  has  been 
directly  decided  that  such  a  decree  was  final, 
and  within  the  terms  of  the  constitutional 
provision  (Arrington  v.  Arrington,  127  N.  O. 
190,  37  S.  K  212,  52  L.  R.  A.  201,  80  Am. 
St  Bep.  791,  a  majority  decision). 

But  the  question  whether  a  decree  for  the 
futTU%  payment  of  alimony,  which  Is  sub- 
ject to  the  revision  of  the  court.  Is  a  final 
decree,  and  comes  within  the  protection  of 
the  constitutional  provision,  seems  to  liave 
been  recently  settled  by  the  Supreme  Court 
of  the  United  States.  Lynde  v.  Lynde,  181 
U.  8.  183,  21  Sup.  Ct  555,  45  L.  Ed.  810. 
This  case,  in  its  various  stages,  is  very  in- 
structive upon  this  whole  question  of  the  ex- 
tent to  and  the  manner  In  which  a  decree 
for  alimony  will  be  enforced  in  another  state, 
and  its  importance  Justifies  an  extended  no- 
tice of  it    In  August,  1893,  on  Ubel  by  the 


wife,  a  divorce  was  decreed  between  the 
parties  by  the  Court  of  Chancery  of  New 
Jersey.  The  decree  was  silent  as  to  alimony. 
In  February,  1896,  the  libelant  alleging  that 
this  decree  was  Incomplete  through  the  neg- 
lect of  her  counsel,  filed  a  petition  In  that 
court,  praying  for  an  opening  and  amend- 
ment of  the  decree  by  allowing  reasonable 
alimony.  Lynde  v.  Lynde,  54  N.  J.  Bq.  473, 
35  Atl.  041;  Id.,  55  N.  3.  Eq.  591,  39  AtL 
1114.  Thereupon  such  proceedings  were 
taken  that  in  December,  1897,  a  final  decree 
supplementary  to  the  decree  of  divorce  was 
passed,  awarding  the  wife  $7,840  bade  ali- 
mony, and  a  counsel  fee  of  $1,000,  and  future 
alimony  at  the  rate  of  $80  a  week,  authoriz- 
ing the  execution  therefor,  declaring  the  sums 
awarded  as  alimony  to  be  liens  upon  the  de- 
fendant's real  estate,  requiring  him  to  give 
security  for  the  payment  of  such  sums,  and 
providing  for  sequestration  and  a  receiver- 
ship In  case  of  the  defendant's  failure  to 
make  the  prescribed  payments  or  to  furnish 
the  prescribed  security.  See  Lynde  v.  Lynde, 
41  App.  DIv.  280,  281,  68  N.  Y.  Supp.  567; 
Id.,  162  N.  T.  405,  406,  66  N.  B.  979,  981,  48 
L.  R.  A.  679,  76  Am.  St  Rep.  332.  Upon 
this  decree  the  wife  brought  a  suit  in  the 
Supreme  Court  of  New  York,  which  render- 
ed judgment  in  her  favor.  It  was  held  that 
she  was  "entitled  to  judgement  against  the 
defendant  for  the  amount  of  alimony,  coun- 
sel fee,  and  costs  due  or  incurred  under  the 
New  Jersey  decree,  for  the  amount  of  ali- 
mony accrued  since  the  decree,  that  he  pay 
to  her  the  snm  of  $80  a  week  from  the  date  of 
the  decision  as  and  for  permanent  aiim<»y, 
that  be  give  a  bond  in  the  sum  of  $100,000 
to  secure  the  payment  of  the  several  sums 
of  money  specified,  and  that,  upon  his  fail- 
ure to  comply  with  the  provisions  of  the  de- 
cision, a  receiver  might  be  appointed,  ancil- 
lary to  the  receiver  appointed  by  the  Court 
of  Chancery  of  New  Jersey."  See  162  N.  T. 
409,  56  N.  E.  979,  48  L.  R.  A.  679,  76  Am.  St 
Rep.  332.  From  this  judgment  the  defendant 
appealed  to  the  Appellate  Division  of  the 
Supreme  Court  Upon  this  appeal  two  im- 
portant questions  were  raised:  First  wheth- 
er the  New  Jersey  court  had  jurisdiction  to 
render  the  Judgment  for  alimony  against  the 
defendant;  second,  if  so,  had  the  Supreme 
Court  of  New  York  any  authority  to  enforce 
the  New  York  Judgment  based  upon  the  New 
Jersey  decree  for  alimony,  except  by  execu- 
tion as  a  simple  money  Judgment?  Hie 
court  having  decided  the  first  question  in 
the  affirmative,  proceeded  to  the  considera- 
tion of  the  second  question,  and  In  an  able 
opinion,  in  which  some  of  the  leading  an- 
thorltles  are  critically  examined,  comes  to 
the  conclusion  that  while  the  New  Jersey 
Judgment  established  the  plalnturs  right 
to  recover  the  amount  of  alimony  thereby 
adjudged  to  be  due  at  the  time  of  the  rendi- 
tion of  the  Judgment  it  did  not  confer  upon 
her  any  right  to  enforce  the  payment  of  it 
in  the  state  of  New  York  by  mea^k-ofytiM 
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equitable  remedies  of  sequestration,  injunc- 
tion, etc.,  for  -which  the  New  Jersey  Judg- 
ment provided.  These  were  no  part  of  the 
Judgment,  but  were  only  measures  in  the 
natnre  of  an  execution  to  enforce  it.  Tbe 
Judgment  below  was  modified  so  as  merely 
to  adjudge  that  the  plaintiff  recover  of  tbe 
defendant  the  amoimt  of  alimony  due  at  the 
time  of  the  New  Jersey  decree,  being  $7,840, 
with  a  counsel  fee  of  $1,000  and  costs.  See 
41  App.  DlT.  288,  280,  58  N.  T.  Supp.  667. 
From  tbls  decree  both  parties  appealed. 
Upon  this  appeal  the  Judgment  was  affirmed. 
162  N.  Y.  405,  56  N.  E.  979,  48  L.  R.  A.  679, 
76  Am.  St  Rep.  832.  In  giving  the  (H>lnion 
of  the  court.  Gray,  J.,  says:  "The  action  was 
to  recover  upon  a  final  decree  of  the  court  of 
another  state,  which,  being  rendered  with 
Jurisdiction  over  the  person  of  the  defend- 
ant is  to  be  deemed  conclusive,  In  so  far 
as  It  adjudged  tbe  defendant  to  be  Indebted 
to  the  plaintiff  at  the  date  of  Its  rendition. 
•  •  •  As  a  debt  of  record  against  the  de- 
fendant the  courts  of  this  state  should  give 
it  full  credit  and  effect;  but  as  to  its  other 
provisions  for  futnre  alimony  and  for  eq- 
uitable remedies  to  enforce  compliance  I  do 
not  think  we  should  say  that  it  falls  within 
tbe  rule  of  the  federal  Oonstltntlon.  I  do 
not  think  that  the  courts  of  this  state  should 
glre  effect  to  the  decree  by  enforcing  any  of 
the  collateral  remedies  which  the  prevailing 
party  may  be  entitled  to  in  New  Jersey,  and 
which  the  subsequent  order  gave  to  her.  So 
far  as  it  made  provision  for  the  payment  of 
alimony  In  the  future,  it  remained  subject 
to  the  discretion  of  tbe  chancellor,  and  lack- 
ed conclusiveness  of  character.  •  •  •  The 
provision  of  the  federal  Constitution  which 
requires  that  full  faith  and  credit  shall  be 
given  to  the  Judicial  proceedings  of  another 
state,  in  my  opinion,  should  be  deemed  to 
relate  to  Judgments  or  decrees  which  not 
only  are  conclusive  in  the  Jurisdiction  where 
rendered,  bnt  which  are  final  in  their  nature. 
If  they  once  for  all  establish  a  debt  or  obli- 
gation against  a  party,  the  record  ia  avail- 
able In  other  jurisdictions  as  a  foundation 
for  a  Judgment  there" — and  the  Judgment  of 
the  Appellate  Division,  which  gave  to  the 
plaintiff  only  the  amount  due  at  the  time  the 
New  Jersey  decree  was  passed,  with  counsel 
fee  and  costs,  was  aflSrmed.  From  this 
Judgment  each  party  sued  out  a  writ  of  er- 
ror to  the  Supreme  Court  of  the  United 
States.  The  writ  of  error  of  the  husband 
was  there  dismissed  upon  the  ground  that 
since  the  New  York  court  had  ruled  that  the 
decree  of  the  New  Jersey  court  was  binding 
upon  him,  and  had  thereby  decided  in  favor 
of  tbe  full  faith  and  credit  of  the  decree  un- 
der the  Constitution  and  laws  of  the  United 
States,  Its  Judgment  on  that  question  could 
not  be  reviewed  by  the  federal  court  on  writ 
of  error.  As  to  the  writ  of  error  brought  by 
the  wife,  the  court,  by  Gray,  J.,  said:  "The 
decree  for  the  payment  of  $8,840  was  for  a 
fixed  BUD,  and  the  Judgment  of  the  court 


below  was  properly  restricted  to  that  The 
provision  for  payment  In  the  futnre  was  sub- 
ject to  tbe  discretion  of  the  Court  of  Chan- 
cery of  New  Jersey,  which  might  at  any 
time  alter  it  and  was  not  a  final  judgment 
for  a  fixed  sum.  The  proTlsions  for  bond, 
sequestration,  receiver,  and  injunction,  be- 
ing in  the  nature  of  execution,  and  not  of 
Judgment,  could  have  no  extraterritorial  op- 
eration; but  the  action  of  the  courts  of  New 
York  in  these  respects  depended  upon  the  lo- 
cal statutes  and  practice  of  the  state,  and 
Involved  no  federal  question."  On  the  writ 
of  error  of  the  wife  the  Judgment  was  af- 
firmed. Lynde  v.  Lynde,  181  U.  S.  183,  21 
Sup.  Ct  555,  45  li.  Ed.  810.  The  result  of 
the  suit  brought  in  New  York,  therefore,  was 
that,  so  far  as  respected  the  alimony,  the 
wife  got  Judgment  for  the  amount  found  due 
by  the  New  Jersey  court  at  the  time  of  Its 
decree,  but  for  nothing  after  that  date. 

This  decision  of  the  federal  court  Is  an 
authoritative  declaration  of  the  interpreta- 
tion of  the  provision  of  tbe  federal  Constitu- 
tion under  consideration,  and  is  binding  up- 
on this  court  In  order  to  bring  herself  un- 
der the  protection  of  this  provision,  the  plain- 
tiff, therefore,  must  show  that  the  decree 
was  final.  The  decree  had  reference  simply 
to  future  payments,  and  generally  such  a 
decree  in  the  form  of  this  one  is  subject  to 
modification  by  the  court  which  passed  It 
There  is  no  allegation  in  the  bill  upon  that 
subject  It  lET  true  that  there  is  an  allega- 
tion that  the  decree  "still  stands  unreversed 
and  in  full  force,"  but  that  Is  not  an  allega- 
tion that  it  is  final.  It  is  not  an  allegation 
as  to  the  nature  of  the  decree,  but  simply 
that  its  nature  has  not  been  changed.  As 
the  question  comes  to  us  upon  demurrer,  we 
have  no  Information  before  us  as  to  the  law 
of  Maine;  but  In  view  of  the  general  char- 
acter of  such  decrees,  and  the  general  rule 
that  they  are  subject  to  the  revision  of  the  re- 
specttve  courts  which  pass  them,  we  cannot, 
upon  demurrer  to  this  bill,  assume  ttiat  the 
dea-ee  is  final.  If  tbe  plaintiff  contends  that 
it  Is,  there  should  be  in  the  bill  some  such 
allegation  as  there  was  In  Brisbane  v.  Dob- 
son,  ubi  supra,  namely,  that  there  is  no  au- 
thority In  the  court  to  reverse  or  modify  the 
decree.  So  far,  therefore,  as  the  plaintiff 
relies  upon  this  constitutional  provision,  she 
has  not  stated  a  case.  So  far  as,  independ- 
ently of  that  provision,  she  asks  the  assist- 
ance of  this  court  as  In  a  case  of  foreign 
judgment,  she  is  met  by  the  same  difficulty. 
It  does  not  appear  that  she  has  any  posi- 
tive or  final  decree  for  the  payment  of  a 
sum  certain,  or  which  can  be  made  certain. 
The  fair  construction  of  tbe  bill,  taken  In 
connection  with  the  nature  of  the  decree, 
is  that  she  has  no  such  final  decree.  For 
aught  that  appears,  tbe  Maine  court  upon 
application  might  revise  the  decree  and  de- 
cline to  issue  any  process  for  the  collection 
of  any  sum  whatever.  The  demurrer,  there- 
fore, must  be  sustained.  It  Is  unnecessarr 
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to  consider  whether,  It  the  decree  be  re- 
garded as  final,  a  bill  In  equity  can  be  sus^ 
tained.  It  would  then  be  simply  a  decree 
for  money,  and,  notwithstanding  some  dicta 
in  our  own  cases  and  some  decisions  else- 
where, an  action  at  law  would  seem  at  least 
to  be  a  plain,  adequate,  and  complete  reme- 
dy. Howard  v.  Howard,  15  Mass.  19&  See, 
also,  cases  hereinbefore  cited. 

Under  the  terms  of  the  report,  the  case  Is 
remanded  to  the  superior  court  for  the  allow- 
ance of  such  amendments  to  the  bill  as  it 
may  see  fit  to  grant,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion;  and 
it  is  so  ordered. 


(1S9  Mau.  7) 

CAMPBELL  ▼.  CITY  OF  BOSTON. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept  7,  1905.) 

1.  MuniCIPAI.       COBPOBATIONS  —  Dkfkctivb 

Sidewalks — Injubt  to  Pedestrian. 

A  pedestrian  on  a  sidewalk  in  general  use 
is  not  required  to  examine  it,  but  may  rely  on 
the  presumption  thaL  if  not  reasonably  sale, 
the  city  will  make  the  necessary  repairs  or 
warn  pedestrians  of  the  dangers. 

[Ed,  Note. — For  cases  in  point,  see  vol,  36, 
Cult  Dig.  Municipal  Corporations,  I  1678.]  ' 

2.  SAUB    —    CONTBIBUTOBT        NEaUQERCE    — 

Knowledge  or  Defects. 

A  pedestrian,  using  a  sidewalk  with  knowl- 
edge of  its  defective  condition,  is  not  guilty  of 
contributory  negligence  as  a  matter  of  law,  pre- 
cluding a  recovery  for  injuries  received  by  rea- 
son of  the  defects,  but  the  question  of  his  neg- 
ligence is  for  the  jury. 

[Ed.  Note. — For  dases  in  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  §§  1677, 
1755.] 

3.  Same— Negligence  o»  Abottino  Owneb— 
Effect  on  Crrr's  Liability. 

The  negligence  of  an  owner  of  land  abut- 
ting on  a  sidewalk  in  failing  to  provide  a  sub- 
stantial wall  for  the  support  of  the  sidewalk 
does  not  relieve  the  city  of  its.  duty  to  keep 
its  sidewalks  in  repair,  and  furnishes  no  bar 
to  an  action  against  it  for  injuries  to  a  pedes- 
trian, caused  by  a  sudden  subsidence  of  the 
sidewalk  by  reason  of  the  giving  way  of  the 
owner's  wail. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Gent  Dig.  Municipal  Corporations,  §{  1591, 
1592.] 

4.  Same  — Neglioence— EviDENCB  —  Sum- 

CIENCT. 

Evidence  in  an  action  against  a  city  for 
Injuries  received  by  a  pedestrian  by  reason  of  a 
defective  sidewalk  held  to  warrant  a  finding 
that  the  city  negligently  permitted  the  sidewalk 
to  remain  out  of  repair. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent  Dig.  Municipal  Corporations,  {  1739.] 

Exceptions  -from  Superior  Court,  SufTolk 
County;   Wm.  Schofield,  Judge. 

Action  by  Franklin  Campbell  against  the 
city  of  Boston  for  injuries  received  by  plain- 
tiff by  reason  of  a  defective  sidewalk.  There 
was  a  verdict  for  defendant,  and  plaintiff 
excepts.    Exceptions  sustained. 

Elisha  Greenwood  and  F.  J.  Horgan,  for 
plaintiff.    Saml.  M.  Child,  for  defendant. 


BBAX£ir,  J.  The  proximate  cause  of  the 
accident  to  the  plaintiff  was  not  the  uneven 
depression  in  the  sidewalk  over  which  be 
was  passing  as  a  traveler,  but  arose  rather 
from  the  sudden  settling  of  the  foundation 
underneath  the  surface.  If  this  had  remain- 
ed firm,  he  would  not  have  been  Injured. 
Under  the  proWsions  of  Bev.  Laws,  c  51,  | 
18,  a  city  or  town  is  required  to  keep  its  pub- 
lic ways  In  suitable  repair  for  the  conven- 
ient use  of  travelers.  It  is  made  liable  for 
injuries  received  from  defects,  whether  visi- 
ble upon  the  surface  or  concealed  within  the 
roadbed,  if  it  has  had  notice,  or  in  the  exec- 
else  of  reasonable  diligence  should  have 
known  of  their  existence,  and  has  failed  to 
remedy  them.  While  the  pialntifl  knew  of 
the  gradual  sinking  of  the  sidewalk  and  en- 
largement of  the  depressed  area  for  at  least 
a  year,  it  bad  not  further  given  way  under 
constant  use  by  himself  and  other  travelers. 
If,  from  observation,  he  might  liave  Infers 
red  that  there  was  a  probability  of  its  be- 
ing Insufflcientiy  supported.  It  also  could  be 
said  that  an  inference  might  have  been  drawn 
that  the  bricks  of  Which  it  was  bulit  had 
settled  from  constant  travel.  The  street 
was  In  general  use,  which  afforded  to  bim 
some  measure  of  belief  that  it  was  not  dan- 
gerous. Besides,  he  was  not  required  to 
make  an  examination  to  see  what  lay  tie- 
neath,  but  might  rely  upon  the  presumption 
that  If  not  reasonably  safe,  the  defendant 
would  have  made  the  necessary  rejmlra,  or 
In  some  proper  manner  have  warned  trav- 
elers that  it  was  dangerous. 

Knowledge  by  the  plaintlfl  of  the  exist- 
ence of  defective  conditions  in  the  imbilc 
way  he  was  using  had  an  important  l>earlDg 
upon  the  question  of  his  negligence.  "But  a 
man  does  not  take  the  risk  of  any  danger 
which  may  arise  from  certain  causes  mere- 
ly because.  In  a  general  way,  he  Is  aware  of 
the  existence  of  those  causes."  Powers  v. 
Boston,  154  Mass.  60,  63,  27  N.  E.  995,  996. 
What  Inferences,  wliettaer  of  care  or  of  neg- 
ligence, should  be  drawn  from  his  knowledge 
and  conduct,  were  matters  of  fact  for  the 
Jury,  Weare  v.  Fitchburg,  110  Mass.  334; 
George  v,  Haverhill,  110  Mass.  606;  Kelly 
V,  Blackstone,  147  Mass.  448,  18  N.  E.  217, 
9  Ain.  St  Bep.  730;  Norwood  v.  Somraville^ 
159  Mass.  105,  33  N,  E.  1108;  Torphy  v.  Fall 
River  (Mass,)  74  N,  E.  465.  There  was  some 
evidence  that  the  cellar  wall  of  the  building 
on  which  the  sidewalk  abutted  was  thin, 
and  suddenly  gave  way,  causing  the  subsi- 
dence. But,  if  this  was  negligence  of  the 
owner  in  not  providing  a  more  substantial 
wall,  which  is  not  shown,  his  neglect  would 
not  relieve  the  defendant  from  its  primary 
duty,  or  furnish  a  bar  to  the  maintenance  of 
the  suit.  Bacon  v.  Boston,  3  (Tush.  174;  Burt 
V.  Bost<m,  122  Mass.  223. 

The  defendant's  3;H:incIpal  defense,  how- 
ever. Is  that  because  of  the  hidden  character 
of  the  defect,  and  until  disclosed  by  the 
accident  Itself,  the  city  in  the  performance 
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of  Its  statutory  duty  coiildAot,  by  tisUigTea- 
aoimble  care,  hate  dlscovefred  or  gnarded 
against  It.  Ordbiartly  ^bat  ctmstttistes  rea- 
sonable diUgence-  In  tbe  performance  of  the 
duty  imposed  upon  tbe  defendant  Is  a  ques- 
tion  of  fact,  to  be  determined  from  Ul  tbe. 
clrcumstancflsB.  Olson  v.  Worcester,  143 
Maas.  538,  8  N.  E.  441;  Comerford  v,  Bos- 
ton, 187  Mass.  S64..  78  N.  B.  061.  Bat  tbere 
are  cases  wbere  tbls  may  be  a  question  of 
law.  TbuB  It  bas  been  decided  that  In  tbe 
absence  of  proof  of  actual  notice,'  or  of  f aiflty. 
construction,  or  repairs,  and  wbere  no  sur-- 
face  indications  existed  showing  a  want  of 
unfitness  of  a  public  way,  or,  if  present,  tbey 
bad  existed  for  so  sbort  a  time  as  not  to 
fnrnisb  any  ground  for  bolding  tbat  tbe  city 
or  town  should  be  >beld  to  bave  impliedly 
known  of  tbe  defect,  no  liability  attacbes. 
Hanscom  t.  Boston,  141  Mass.  242,  5  N.  £3. 
249;  Roctaefort  t.  Attleborougb,  164  Mass. 
140,  27  N.  K.  1013,  26  Am.  St.  Eep.  221;  Stod- 
dard T.  Winchester,  154  Mass.  149,  27  N.  E. 
1014,  26  Am.  St  Rep.  223;  Bmmmett  v.  Bos- 
ton. 179  Mass.  26,  27,  60  N.  £.  388;  Miller 
Y.  Nortb  Adama,  182  Mass.  569,  66  N.  m  197. 
See,  also,  Bui^e  ▼.  Haverbill,  187  Mass.  63, 
72  N.  E.  256. 

Upon  recurring  to  tbe  eridencie,  mucb  tes^ 
timony  is  found  that  for  at  least  a  year  this 
part  of  tbe  sidewalky  wblle  enlarging  in  area,, 
bad  been  slowly  sinking  and  wearing  deep- 
er, until  its  condition  bad  become  distinctly 
noticeable.  Tbe  bricbs  bad  been  pressed 
down  around  the  outer  edge,  and  It  conld 
bare  been  found  tbat  this  created  such  an 
unevenness  that  tbey  were  becoming  no  serv- 
iceable from  ordinary  trarel  and  might  cause 
travelers  to  stumble. and  fall.  It  is  not  con-' 
tended  by  tbe  defendant,  that  it  cannot  be 
charged  with  implied  notice  of  this- condi- 
tion. Indeed,  the  testimony  of  the  deputy 
superintendent  of  streets  would  seem  to  be 
oonduslTe  tliat  in  tbe  proper  performance  of 
his  duties  he  conld  have 'ascertained  tbat  tbe 
sidewalk  bad  settled.  If  from  tbls  cause  tbe 
accident  to  tbe  plaintiff  had  happened,  tbe 
question  of  tbe  defendant's  liability  would 
hate  been  for  tbe  jury.  M<Aafflgan  y.  Bos- 
ton (Mass.)  1  N.  E.  871;  Marvin  v.  New  Bed- 
ford. 158  Mass.  464,  3S  N.  B.  605;.  Upbam  v. 
Boston,  187  Mass.  220,  72  N.  B.  946.  In  Stod- 
dard V.  Winchester,  ubi  supra,  it  is  said:  "It 
is  not  necessary  tbat  roads  should  be  built 
according  to  the  highest  standards  of  engl-. 
neering;  and  the  practical  rule,  that  must  be 
adopted  in  order  to  impose  liability  in  such 
cases,  is  that  tbe  condition  of  tbe  road  must 
be  sucb  that  danger  may  reasonably  be  ap- 
prehended at  any  time,  and  therefore  ought 
to  be  guarded  against." 

In  the  present  case,  as  we  have  said,  tbere 
bad  been  a  'continnons  and  appreciable  set- 
tling of  this  part  of  tbe  street  below  the 
original  level,  with  a  corresponding  degree 
of  permanem^.  Before  the  accident  water 
had  been  observed  to  accumulate  In  the  hol- 
low. An  examlnatlbn,  made  after  this  space 
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feu  in,  showed  that  the  watet  bad  petcolated 
under  the  surface,  and  ran  into  the  cellar, 
and  in  tills  way  the  foundation  of  the  side- 
walk may  have  bten,  and  probably  was,  un- 
deriuiaed.  -  Upon  removal  <ef  the. bricks,  this 
state  of  things  would  bave  been  discovered, 
and,  if  followed  by  proper  repairs,  the  dan- 
ger would  have  been  removed.  If  tbe  de- 
fendant's deputy  superintendent  of  streets 
had  been  informed  of  this  surface  condition 
by  the  foremen  of  the  district  in  which  tbe 
stireet  was  located,  who  acted  under  blm,  and 
whose  duty  it  .was  to  inspect  and  report  de- 
fects, and  upon  viewing  the  depression  bad 
decided  that  no  interior  cepaii's  were  requir- 
ed, bis  judgment  would  bave  been  open  to 
review  at  tbe  trial,  wbere  it  might  bave  been 
sustained  as  being  reasonable  and  sound;  or 
it  could  be  found  that,  as  tbe  bricks  had  W 
come  depressed  because  their  support  was 
failing  away,  be  was  called  upon  to  make  a 
further  examination.  This  duty  of  proper 
supervision,  and  making  suitable  repairs,  if 
they  were  called  for,  remains,  unchanged, 
where  the  notice,  as  in  this  case,  may  be  im- 
plied from  all  tbe  circumstances,  When  it  is 
omitted,  or  Imperfectly  performed,  so  tbat 
the  street  remains  defective,  tbe  city  or 
town  Is  not  exonerated.  Post  v.  Boston,  141 
Mass.  189,  193,  4  N.  E.  815.  During  tbe  pe- 
riod shown,  bow  far  tbe  superficial  appear- 
ance of  tbe  sidewalk  should  h&ye  indicated 
to  the  public  authorities  charged  with  keep- 
ing It  in  repair  tbat  its  sinking  might  be 
caused  by  an  insufficient  foundation,  that 
called  for  a  thorough  investigation,  was  not 
a  question  of  law,  but  an  issue  of  fact  for 
the  Jury  to  decide  under  proper  instructions. 
Fleming  v.  Springfield,  154  Mass.  620,  623. 
28  N.  E.  910,  26  Am.  St  Rep.  268. 
Ssceptions  sustained. 

(189  Mass.  2S) 

RICHARDSON   v.    WINNISSIMME3T   NAT. 

BANK. 

(Supreme  Judicial  Court  of  Massachnsetti. 

Suffolk.     Sept  8,  1905.) 

1.  NOTBS  —  OonsTBUcnoN  —  POWBit   TO    Skll 

ColXATEBAIu 

Wbere  a  note  gave  the  holder  or  holders 
a  riglit  to  enforce  payment,  and  in  another  por- 
tion of  the  Instrument  provided  that  the  holder 
QT  holdera  mirht  exercise  the  power  to  sell  tbe 
collateral  ana  apply  the  proceeds  to  the  pay- 
ment of  the  note,  and  of  any  other  note  neld 
by  him  against  tbe  maker,  the  power  to  sell 
the  collateral  and  apply  tbe  surplus  to  any 
other  note  passed  with  the  note. 

2.  BAnKBUPTce  — CoNVEYAHcxa   TO   HinnsB 
OB  Defbauu  Cbeoitobs. 

Where  the  maker  of  a  note,  while  solvent 
assigned  a  portion  of'  his  assets  as  security, 
which  the  holder  or  holders  of  the  note  were 
authorized  to  sell  to  pay  the  note,  and  any 
other  notes  of  the  maker  in  the  hands  of  the 
same  holder,  the  sale  of  the  collateral  by  the 
bolder  of  the  note  within  fonr  months  before 
the  bankmptcy  of  the  maker  was  not  a  con- 
veyance by  him  to  hinder,  delay,'  or  defraud 
creditors,  within  the  provision  of  Bankr.  Act 
July  1,  1898,  c.  541,  15  60a,  eOb,  676,  30  Stat 
qii2,  664  £U.  S.  Comp.  St  1801,  pp.  8445.  Um. 
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Oase  Resenred  from  Superior  Court,  Suf- 
folk County;  Franklin  G.  Feflsenden,  Judge. 

Bill  by  one  Rlcbardson  as  trustee  against 
the  Wlnnlaslmmet  National  Bank.  Case  re- 
served for  the  Supreme  Judicial  Court  Bill 
dismissed. 

A.  W.  Putnam,  for  plalntlfC.  Hollls  B. 
Bailey  and  Fredk.  H.  Ives,  for  respondent 

HAMMOND,  J.  Whether  the  note  given 
to  the  County  Savings  Bank  Is  negotiable 
we  have  not  found  It  necessary  to  decide. 
See  Mahoney  v.  Fltzpatrlck,  1S3  Mass.  151, 
43  Am.  Bep.  503;  Richards  v.  Barlow,  140 
Mass.  218,  6  N.  E.  68;  Rev.  Laws,  c.  73,  fS 
19,  21.  Upon  its  face  It  Is  made  payable  to 
the  bank  "or  order,"  and,  as  said  by  Holmes, 
J.,  In  construing  a  note  in  Richards  v.  Bar- 
low, 140  Mass.  221,  6  N.  B.  70:  "The  form 
of  the  Instrument  plainly  imports  that  It 
was  drawn  on  the  assumption  that  it  would 
be  negotiable,  and,  even  if  this  assumption 
was  OToneous,  it  must  be  taken  Into  ac- 
count none  the  less.  If  necessary.  In  Inter- 
preting the  meaning  of  the  power."  This 
note  plainly  shows  the  Intention  of  the  par- 
ties that  the  right  to  enforce  the  payment 
of  it  should  pass  to  the  order  of  the  payee, 
and  that  the  party  thus  designated  would 
be  the  holder.  If  it  was  the  intention  of  the 
parties  that  the  only  holder  should  be  the 
payee,  then  there  was  no  occasion  for  using 
the  phrase  "holder  or  holders."  The  phrase 
"said  holder  or  holders"  is  broad  enough  to 
Include  any  person  holding  the  note  under 
the  order  of  the  payee.  There  certainly 
would  seem  to  be  no  reason  why  the  power 
to  sell  the  securities  for  the  payment  of 
this  note  should  not  pass  with  the  note.  We 
do  not  understand  the  plalnticr  to  contend 
to  the  contrary  as  to  so  much  of  the  power. 
We  see  no  sound  reason  for  holding  that 
"holder  or  holders"  means  one  thing  In  one 
part  of  the  note  and  another  thing  In  an- 
other part  It  seems  clear  that  the  holder 
who  can  exercise  the  power  to  sell  the  col- 
lateral and  apply  the  proceeds  to  the  pay- 
ment of  this  note  is  the  same  bolder  who 
has  the  right  to  apply  the  surplus  to  any 
note  held  by  him  against  the  maker  of  the 
note.  If  It  be  said  that  this  is  a  curious  and 
unusual  way  of  doing  business,  and  such  in- 
tention on  the  part  of  the  maker  is  not  to 
be  found,  except  where  clearly  expressed, 
the  answo-  Is  that  in  this  case  it  is  clearly 
expressed.  The  words  are  broad  enough  to 
show  such  intent,  and  any  other  Interpreta- 
tion falls  to  give  due  force  to  their  mean- 
ing. Moreover,  to  hold  otherwise  Is  to  glva 
one  meaning  to  the  words  "holder  or  hold- 
ers" In  one  place,  and  another  meaning  In 
another.  The  case  differs  In  material  re- 
spects from  OlUet  v.  Bank  of  North  America 
(Sup.)  47  N.  Y.  Supp.  558,  and  Id.,  160  N.  Y. 
549,  55  N.  H.  292,  cited  by  the  plalntifT. 

Nor  Is  the  transaction  as  thus  Interpreted 
In  violation  of  the  bankrupt  act  In  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  526,  25  Sup. 


Ct  306,  SIO,  49  L.  Bd.  577,  it  la  laid  dowK 
that  "undo:  the  present  act  the  trustee  takes 
the  property  of  the  bankrupt  in  cases  unaf- 
fected by  fraud,  in  the  same  plight  and 
condition  that  the  bankrupt  himself  htid  it 
and  subject  to  all  the  equities  Impressed  up- 
on it  In  the  hands  of  the  bankrupt  exc^t 
in  cases  where  thwe  has  been  a  conveyance 
or  incumbrance  of  the  property  which  is 
void  as  against  the  trustee  by  some  positive 
provision  of  the  act"  The  case  Is  not  one 
of  fraud.  While  solvent  Brown,  the  maker 
of  the  note,  assigned  a  portion  of  his  assets 
to  the  County  Savings  Bank  as  security  for 
all  debts  due  to  such  of  his  creditors  as 
came  within  a  certain  description,  namely, 
any  one  who  held  the  note  in  which  the  as- 
signment is  contained.  This  he  had  the  right 
at  common  law  to  do,  and  the  trustee  takes 
the  bankrupt's  estate  subject  to  this  trans* 
fer,  unless  this  transfer  is  forbidden  by 
some  positive  provision  ot  the  bankrupt  act 
The  only  provisions  of  that  act  which  It 
can  be  claimed  renders  this  transaction 
void  are  those  found,  respectively,  in  sec- 
tions 60a  and  60b,  as  to  preferences,  and  67e, 
as  to  conveyances  to  hlndor,  delay,  and  de- 
fraud. Act  July  1,  1898,  c.  541,  30  Stat 
562,  564  [U.  S.  Comp.  St  1901,  pp.  3445,  8449]. 
After  Humphrey  v.  Tatman,  198  U.  S.  91, 
25  Sup.  Ct  567,  49  L.  Ed.  956,  this  transac- 
tion cannot  be  held  to  be  a  legal  proceed- 
ing under  section  67f.  Tha%  is  no  allega- 
tion In  the  bill  that  the  assignment  of  the 
secnrlties  contained  in  the  note  to  the  Coun- 
ty Savings  Bank  was  in  fact  made  with  in- 
tent to  hinder,  delay,  or  defraud.  Hence 
it  is  not  shown  to  be  within  section  67e. 
The  transaction,  so  far  as  respected  the  se- 
curities, was  a  conveyance  in  trust  and  not 
the  mere  creation  of  an  agency.  What  took 
place  was  an  assignment  made  more  than 
four  months  before  the  filing  of  the  petltI(Hi, 
by  Brown,  then  solvent  of  a  part  of  his  as- 
sets for  the  ben^t  of  whatever  creditiv 
should  hold  the  note  containing  the  assign- 
ment Nothing  was  done  by  Brown  within 
the  four  months.  All  that  was  done  within 
the  four  months  was  done  by  a  creditor  for 
whose  benefit  the  prior  valid  assignment  had 
been  made,  acting,  not  as  a  mere  agent  of 
Brown,  but  under  a  valid  conveyance  in 
trust.  This  was  not  an  act  by  Brown  with- 
in the  four  months,  and  hence  not  within  ei- 
ther section  60a  or  section  60b. 
Bin  dismissed,  with  costs. 

(18S  Mass.  eoo) 
PARKER  V.  YOUNO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.     Sept  7,  1905.) 

1.  Replevin— NxcESsiTT  of  Bond. 

Under  Rev.  Laws,  c.  190,  S  9,  chattels 
seized  under  a  writ  of  replevin  and  claimed  by 
a  third  person  as  lienor  cannot  be  delivered  to 
tiie  plaintiff  in  replevin  before  receiving  from- 
him  the  customary  bond. 

[Ed.  Note. — For  cases  in  point,  see  voL  42, 
(3ent  Dig.  Replevin,  {  189.] 
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2.  ^HE  — Afpbovai.  ov  Smterm— "Failtwi 
TO  GivK  Notice. 

Under  Rev.  Laws,  c.  190,  §S  15,  16,  pro- 
riding  that  in  replevin  the  officer  serving  the 
writ  may  approve  the  sureties  on  the  plaintiff's 
replevin  bond,  or  that  they  may  be  approved  by 
a  magistrate,  in  which  case  the  defendant  shall 
be  given  notice  in  writing,  stating  the  time  and 
place  of  hearing  and  the  names  and  places  of 
residence  of  the  proposed  sureties,  failnre  to 
give  the  notice  required  renders  ttie  approval 
of  the  sureties  by  a  magistrate  a  nullity. 

3.  SAUS— PUBFOSE  OF  BOND. 

The  purpose  served  by  a  replevin  bond  is 
to  provide  security  to  the  defendant,  if  he  pre- 
vails, for  a  return  of  the  property,  and  to  in- 
demnify him  for  such  damages  and  costs  as 
he  may  lie  entitled  to  recover. 

4.  Shebiffs  and  Constables  — Taking  Ik- 
siTFFiciENT  Bond— Liability. 

Under  Rev.  Laws,  c  190,  §{  15,  16,  allow- 
ing an  officer  executing  a  writ  of  replevin  ei- 
ther to  approve  the  bond  himself  or  to  have  it 
approved  by  a  magistrate,  in  which  latter  case 
he  is  not  liable  for  the  insufficiency  of  the  sure- 
ties, en  officer  who  accepts  insufficient  sureties, 
when  In  the  exercise  of  a  reasonable  discretion 
he  should  have  known  of  their  insufficiency,  is 
liable,  whether  his  approval  is  in  writing  or 
whether,  without  a  formal  approval,  he  merely 
executes  the  process. 

[Ed.  Note. — For  cas«s  in  point,  see  vol.  43, 
Cent  Dig.  Sheriffs  and  Constables,  f  219.] 

B.  Replevin— Bbeach  of  Bond— Failubb  to 

Pboseoutb. 

Wliere  a  replevin  bond  is  properly  return- 
ed to  the  court  from  which  it  issues,  but  the 
action  is  not  entered,  this  failure  to  prosecute 
the  suit  is  a  breach  of  the  bonf),  which  gives 
the  obligee  a  cause  of  action  for  at  least  nom- 
inal damages. 

[Bd.  Note. — For  cases  in  point,  see  vol.  4S^ 
Cent  Dig.  Replevin,  g  470%.] 

«.  SAMB— ReTUBN— BSWECT. 

Though  an  officer's  return  in  a  replevin 
suit  showing  that  a  bond  was  taken  may  give 
rise  to  the  presumption  that  a  proper  statutory 
bond  ia  meant,  nevertheless  this  ia  not  con- 
clusive. 

7.  SsBBivTS  and  Constables  — Takino  In- 
sufficient Bond — Remedy.    . 

Where  the  officer  executing  a  writ  of  re- 
plevin wrongfully  fails  to  take  a  bond  with 
sufficient  sureties,  the  appropriate  remedy 
against  the  officer  is  by  a  suit  for  damages  for 
his  negligence,  and  an  action  of  tort  in  the 
nature  of  trover  cannot  be  maintained. 

8.  Replevin  —  Failure  to  Appbovb  Bond  — 
Vaudity  of  Obligation. 

A  replevin  bond,  regular  in  form  and  duly 
executed,  is  valid  and  binding  upon  the  oUigor 
and  sureties,  though  the  bond  is  not  approved 
by  a  magistrate  or  by  the  officer  executing  the 
writ. 

[Ed.   Note. — ^For  cases  in  jtoint,  see  toL  42, 
Cent.  Dig.  Replevin,  S  148.] 

9.  Shebiffs  and  Constables  —  Taking  In- 
sufficient Bond— AccBUAL  of  Right  of 
Action. 

Where,  in  replevin,  a  bond  in  proper  form 
is  taken,  the  sureties  on  which  are  worthless, 
a  right  of  action  against  the  officer  executing 
the  writ  does  not  accrue  until  there  is  a  breach 
of  the  conditions  of  the  bond. 

10.  Same — Wbonoful  Delivery  of  Pbopeb- 
TT— Relation  Back  to  Taking. 

Under  Rev.  Laws,  c.  190,  |  9,  providing 
that  an  officer  executing  a  writ  of  replevin  shall 
not  deliver  the  property  to  plaintiff  until  a  bond 
has  been  fnven  with  sufficient  sureties,  the  de- 
livery of  the  property  to  the  plaintiff  without 
requiring  a  sufficient  bond  renders  the  original 
taking  by  the  officer  unlawful,  and  he  is  liable 
in  trespass  or  trover. 


11.  Sake— Action— OonvKBSioN. 

Where  an  officer  executing  a  writ  of  re- 
plevin delivers  the  property  to  the  plaintiff  in 
the  writ  without  obtaining  a  sufficient  bond  as 
required  by  statute,  such  delivery  is  an  exercise 
of  authority,  furnishing  evidence  of  conversion 
sufficient  to  support  an  action  of  that  nature 
against  the  officer  without  proof  of  a  previous 
demand. 

Exceptions  fr<Hn  Superior  Court,  Middle- 
seat  County;  Wm.  C.  Walt,  Judge. 

Actioo  by  one  Parker  against  one  Young. 
There  was  verdict  for  defendant,  and  plain- 
tiff brings  exceptions.  Bzceptlons  sustain- 
ed. 

M.  B.  S.  Clemens,  for  plaintiff.  Harrison 
Dunham  and  Geo.  F.  James,  for  defendant. 


BRALEY,  J.  In  serving  the  writ  of  te- 
plevln,  although  the  defendant  properly  could 
seize  and  remove  the  chattels  In  which  the 
plaintiff  as  lienor  claimed  a  special  prop- 
erty, they  lawfully  could  not  be  delivered 
to  the  plaintiff  in  replevin  before  receiving 
from  him  the  customary  bond,  with  suffi- 
cient sureties.  Wolcott  v.  Mead,  12  Mete. 
510;  Bamberger  v.  Seavey,  165  Mass.  506, 
43  N.  E.  297;  Rev.  Laws,  c.  190,  |  9. 

It  Is  left  optional  with  the  replevying  officer 
to  approve  the  sureties  and  thus  become  re- 
sponsible. If  subsequently  they  are  found 
financially  Insufficient,  or  to  refer  this  ques- 
tion to  a  magistrate  authorized  to  act  for  his 
decision  and  so  avoid  this  liability.  Rev. 
Laws,  c.  190,  §§  15,  16; .  Stone  v.  Jenks,  142 
Mass.  519,  520,  8  N.  E.  403;  Bowdltch  v. 
Harmon,  183  Mass.  290,  67  N.  E.  833.  If 
the  latter  course  la  adopted,  the  defendant, 
under  section  16,  Is  entitled  to  notice  In 
writing  from  the  officer,  stating  the  time 
and  place  of  hearing,  with  the  names  and 
places  of  residence  of  the  sureties  proposed. 
In  the  present  case  this  statutory  require- 
ment being  Ignored,  the  approval  by  the  mas- 
ter In  chancery  was  a  nullity,  and  so  far  the 
bond  must  be  treated  as  If  no  approval  of 
the  sureties  bad  been  given. 

The  purpose  served  by  a  proper  bond  is  to 
provide  security  to  the  defendant.  If  he  pre- 
vails, for  a  return  of  the  property,  and  to 
Indemnify  him  for  such  damages  and  costs 
as  he  may  be  entitled  to  recover.  Smith  v. 
Whiting,  97  Mass.  310;  Stevens  v.  Tulte, 
104  Mass.  328,  333,  334,  6  Am.  Rep.  238. 
It  the  sureties,  when  they  are  approved  by 
the  officer,  are  found  to  have  been  Irrespon- 
sible at  the  time  of  acceptance,  and  in  the 
exercise  of  a  reasonable  discretion  he  should 
have  known  of  their  Insufficiency,  a  suit 
against  him  can  be  maintained,  whether  his 
approval  is  In  writing,  which  Is  evidence  only 
of  his  official  action,  or  without  doing  so 
he  executes  the  process.  O'Grady  v.  Keyes, 
1  Allen,  284;  Stone  v.  Jenks;  ubl  supra;  Car> 
ter  V.  Duggan,  144  Mass.  82,  35,  10  N.  B^ 
486.  While  the  writ,  with  the  bond,  was 
prt^eriy  returned  by  the  defendant  to  the 
court  from  which  it  Issued,  the  action  was.Tp 
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not  entered.  This  f allnie  to  prosecute  tlie 
suit  constituted  a  breach  of  the  conditions 
of  the  bond,  which  gave  to  the  present  plain~ 
ttfl,  as  obligee,  a  cause  of  action  to  recover 
«t  least,  nominal  damages.  Smith  v.  Whit- 
ing, 100  Mass.  122;  Easter  t.  Foster,  173 
Mass.  39,  53  N.  E.  132,  73  Am.  St.  Rep.  257. 

Without  recognizing  the  validity  of  the 
bond,  the  sureties  on  -which,  for  the  purpose 
of  these  exceptions,  must  be  considered  as 
having  been  Insufficient,  he  now  contends 
that,  as  no  security  -within  the  meaning  of 
the  statute  was  taken,  the  defendant  became 
A  trespasser.  If  so,  it  would  follow  that, 
the  delivery  of  the  property  being  unauthor- 
ized, an  action  In  some  form  to  recover  dam- 
ages could  be  maintained  without  awaiting 
the  termination  of  the  replevin  suit.  Purple 
T.  Purple,  6  Pick.  226;  Dearborn  v.  Kelley, 
8  Allen,  426.  Upon  an  examination  of  the 
return  on  the  replevin  writ.  In  connection 
with  the  bond.  It  appears  that  before  deliT> 
ery,  while  an  Instrument  In  suitable  form 
was  taken  in  twice  the  value  of  the  replevied 
property,  it  is  not  statcsd  that  any  investiga* 
tlon  of  the  sureties  was  made  by  him,  or 
that  In  his  judgment  they  were  pecoDlarlly 
satisfactory. 

It  has  been  held  that  when  an  officer's 
return  In  a  replevin  suit  shows  that  a  bond 
was  taken,  without  further  description,  the 
presumption  follows  that  the  proper  statu- 
tory bond  is  meant  Hartlep  v.  Cole,  120 
Ind.  247,  22  N.  B.  ISOl  .See  Rlehardsoa  ▼. 
Smith,  1  Allen,  541,  But,  if  the  return  is 
treated  as  evidence  in  bis  favor.  It  Is  not 
conclusive.  Whitehead  v.  Keyes,  3  Allen, 
495,  81  Am.  Dec.  672.  There  was  further 
evidence  from  which  It  could  have  been 
found  that  the  actual  wrong  suQered  by  the 
plaintiff  arose  from  delivering  the  chattels 
without  this  preliminary  question  being  de- 
termined, owing  to  the  defendant's  misfea- 
sance, when,  if  his  official  duty  had  been 
regularly  performed,  the  sureties  proposed 
would  have  been  rejected,  and  competent 
sureties  taken  In  their  place.  For  this  mis- 
conduct it  Is  true  that  an  action  of  tort  In 
the  nature  of  trover  cannot  be  maintained, 
as  the  appropriate  remedy  would  be  a  suit 
for  damages  caused  by  bis  negligenc9.  Uv- 
ermore  v.  Bagley,  3  Mass.  487,  512;  Laflin  v. 
WlUard,  16  Pick.  64,  28  Am.  Dec.  629;  Stem 
V.  Knowlton,  184  Mass.  29,  67  N.  E.  869. 

The  bond,  however,  being  regular  In  form 
and  duly  executed  when  delivered  to  the 
replevying  officer,  was  valid  and  binding 
upon  obligor, and  sureties  alike,  without  his 
approval  or. that  of  a  magistrate.  As  the 
approval  of  either  formed  no  part  of  the 
oldlgation,  this  omission., did  not  aCTect  its 
validity,  or  render  it  unenforceable.  Morse 
V.  Hodsdon,  5  Mass.  314;  Simondsv.  Parker, 
1  Mete.  508,  513;  Wolcott  v.  Mead,  12  Mete, 
610»  618;  Stone  T.  Jenks,  vM  supra.    But  the 


Tight  to  indemnity  under  It,  and,  If  the  sure- 
ties were  found  to  have  been  fluanclally 
worthless,  then  to  recover  damages  from  the 
defendant,  or  from  the  sherifC,  whose  deputy 
he  was,  did  not  accrue  iinless  there  was  a 
breach  of  its  condltlotis.  Until  then  this 
form  of  procedure  was  not  available,  for 
the  bond  must  be  'considered  as  represent- 
ing the  property.  Stevens  v.  Tulte,  ubl  sti^ 
pra;  Stone  v.  Jenks,  ubl  supra;  Carter  v. 
Duggan,  ubl  supra;  •  Miner  v.  Cobum,  4 
Allen,  136;  Parker  v.  Slmonds,  8  Mete.  205; 
Easter  v.  Foster,  jtbl  supra;  Stern  t.  Knowl- 
ton, ubl  supra. 

The  plaintiff  might  have  pursued  this 
course,  but  he  was  not  obliged  to  await  the 
termination  In  any  form  of  the  proceedings 
in  replevin,  as  he  could  bring  suit  dU%ctly 
against  the  defendant,  who  then  must  jus- 
tify bis  selzmre  and  delivery  of  the  prop- 
erty. Even  If  the  writ  under  which  be  act- 
ed was  regularly  returned,  and  under  Tnbbs 
V.  Tukey,  3  Cush,  438,  440,  50  Am.  Dec.  744, 
this  afforded  him  as  ample  protectioa  as  if 
It  had  been  entered,  he  rigbtfolly  could  not 
deliver  the  chattels,  except  upon  a  strict 
compliance  with  the  provisions  of  Rev.  Laws, 
c.  190,  i  9,  which,  among  other  precedent 
conditions,  required  suQdent  sureties  to  be 
furnished  before  the  replevin  fully  could 
be  executed.  Under  the  course  pursued, 
without  the  examination  ,br  approval  by  any 
one  authorized  to  act,  adequate  security  was 
not  taken,  and  this  neglect  to  comply  :with 
an  essential  condition  deprives  him  of  any 
Justification  which  otbarwise  might  have 
been  afforded  by  the  replevin  writ  Moors 
V.  Parker,  3  Mass.  810;  Morse  v.  Hodsdon, 
5  Mass.  815,  317;  Ousbman  v.  Churchill, 
7  Mass.  97;  Purple  v.  Purple,  ubl  supra; 
Dearborn  v.  Kelley,  ubl  supra;  Hall  ▼.  MoBr 
roe,  73  Me.  123. 

If  the  original  taking  of  the  chattels  was 
lawful,  their  delivery  being  unlawful,  he 
became  a  wrongdoer  from  the  beginning, 
and  liable,  at  the  election  of  the  plaintiff, 
either  in  trespass  or  trover  for  the  damages 
sustained.  Nelson  v.  Merrlam,  4  Pick.  249, 
250;  Woodbury  v.  Long,  8  Pick.  542,  544, 
19  Am.  Dec.  345;  Pierce  v.  Benjamin,  14 
Pick.  356,  360,  25  Am.  Dec.  396;  Stanley  v. 
Gaylord,  1  Cush.  536,  647,  48  Am.  Dec.  648. 
Inasmuch  as  the  act  of  delivery  wab  an 
exercise  of  authority  and  dominion  which 
deprived  the  plaintiff  of  his  property,  thla 
furnished  evidence  of  a  conversion  sufficient 
to  support  the  present  action,  without  proof 
of  a  previous  demand.  Stanley  v.  Gaylord, 
ubl  supra;'  Riley  v,  Boston  Water  Power  Ca, 
11  Cush.  11,  14;  Spooner  v.  Holmes,  102 
Mass.  503,  500,  3  Am;  Rep.  491;  Spooner  v. 
Manchester,  133  Masa  270,  274v  48  Am.  Rep. 
§14;  ScoUard  v.  Brooks,  170  Mass.  446,  *d  N. 
B.  741. 

Exceptions  sustained. 


Digitized  by 


Google 


Mass.) 


GBOSTAN  T.  ADAMa 


101 


(1S»  Uaks.  i«a 

CRONAN  ▼.  ADAMS  et  al. 

.  (Bnpreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept  14,  1905.) 

Admihistkator  —  PowEB  TO  Sell  Real  Eb- 

TATB— COMPBOinSK  AOBKKMBNT. 

Testator  save  the  remainder  of  his  eetate 
to  a  hospital,  in  trust  to  pay  annuities,  and 
directed  it,  on  the  death  of  the  annuitants,^  to 
take  one-fourth  thereof  to  its  own  use,  and  "to 
coDTey  the  remainder"  In  a  manner  desi^inated. 
▲  oompromise  betwe«  the  parties  interested 
provided  that  the  residue  of  the  estate  should 
%e  paid"  to  four  persons  named  equally.  Held, 
that  the  administratbr  with  the  will  annexed 
bad  no  power,  either  nnder  the  will  or  under 
the  agreement,  to  sell  real  estate  to  pay  the 
persons  named,  nor  to  make  partition  among 
th«n,  bnt  cOnld  only  convey  the  same  to  them 
•8  tenants  in  common. 

Case  Reserved  from  Supreme  Judicial 
Conrt,  Suffolk  CSounty;  John  W.  Hammond, 
Judge. 

Petition  bj  one  Cronan,  as  administrator 
with  the  will  annexed  of  Julius  Adams,  de- 
ceased, against  one  Adams  and  Others,  for 
Instructions  with  respect  to  tlie  authority  of 
the  admlnlstrittor  to  sell  land.  Case  reserv- 
ed for  the  full  court    Decree  rendered. 

John  F.  Cronan,  for  petitioner.  Arthur  H. 
Russell,  for  Dorward  Adams.  Cba&  H.  Don- 
aboe,  for  respondents. 

LATBROF,  J.  TUB  111  a  petitloa  by  the 
administrator  with  the  will  annexed  of  .the 
estate  of  Julius  Adams.  The  case  was  heard 
by  a  single  justice  of  this  court,  who  has 
found  certain  facts  and  reserved  the  case  for 
our  determination. ' 

The  will  of  Julius  Adams  was  before  this 
court  on  a  petition  to  compromise  a  contro- 
versy relating  thereto.  Elder  v.  Adams,  180 
Mass.  303,  62  N.  E.  373.  It  was  again  before 
the  court  In  Cronan  ,v.  Adams,  185  Mass.  436, 
70  N.  B.  423.  The  original  will,  after  certain 
spectSc  bequests,  gave  the  remainder,  of  the 
estate  to  the  Carney  Hospital,  In  trust  to  pay 
certain  annuities,  and  directed  the  remainder 
of  the  income  to  be  .added  to  the  principal 
during  the  lives  of  the  annuitants,  and  on  the 
death  of  all  directed  the  Carney  Hospital  "to 
take  to  its  own  use  one-quarter  of  all  the  es- 
tate, and  to  convey  the  residue"  in  a  manner 
pointed  oiit  By  the  terms  of  the  compro- 
mise, as  shown  by  the  final  decree  entered  in 
this  court,  the  Carney  Hospital  received  a 
certain  sum  In  money  in  lieu  of  all  claims 
under  the  will,  whether  as  legatee  or  trustee. 
Provision  was  also  made  for  the  legatees  and 
annuitants.  By  the  seoond  clause  of  the  com- 
promise the  ezecnter  named  In  the  will  was 
to  resign,  and  John  F.  Cronan  and  Edmund 
H.  Talbot  were  to  be  appointed  administra- 
tors of  the  estate  of  Julius  Adams  with  the 
win  annexed.  The  tenth  clause  of  the  agree- 
ment of  OMupromlse  i»'ovlded:  "All  the  res- 
idue of  the  estate,  both  real  and  personal,  of 
said  Julius  Adams,  of  every  name  or  nature 
and  description  whatsoever,  after  the  pay- 
ments aforesaid,  rtiall  be  pcdd  to  Durward 


Adams,  Elizabeth  A.  Ulman,'  Isaac  Adams, 
and  Aqulla  Adams,  In  the  proportions  follow* 
Ing,  viz.:  One-fourth  thereof  to  Durward 
Adams,  one-fourth  thereof  to  Elizabeth  A. 
Ulman,  one-fourth  thereof  to<  Isaac  Adams, 
and  one-fourth  thereof  to  Aqulla  Adams." 
The  petitioner  in  this  case  was  appointed 
sole  administrator  with  the  will  annexed  of 
the  estate  of  Julius  Adams.  The  petition 
represents  that  Julius  Adams  died  December 
18,  1899,  possessed  of  both  real  and  person- 
al estate,  and  that  the  parcels  of  real  estate 
differ  so  much  in  value  and  productiveness 
that  the  same  cannot  be  fairly  or  Justly  di- 
vided among  the  partiea  interested. 

The  questions  upcm  which  the  adminlstra>- 
tor  requests  the  instruetions'of  the  court  are: 
(1)  Whether  under  the  will  of  Julius  Adams, 
•as  modified  by  the  decree  of  this  court  ap- 
proving the  agreement  ot  compromise,  the  pe- 
titioner has  the  power  to  sell  and  convey  the 
real  estate' at  either  public  or  private  sale  as 
may  .be  deemed  most  advantageous.  (2) 
Whether  the  administrator  has  power  to 
make  partition  of  the  real  estate  among  the 
persons  entitled  thereto.  (3)  Whether  the  ad- 
ministrator has  power  to  convey  the  real  es- 
tate direct^  to  the  respondents  as  tmants  in 
common. 

The  single  Justice  of  this  court  has  found: 
"It  Is  not  necessary  to  resort  to  the  sale  of 
said  estate,  except  for  the  purpose  of  distri- 
bution amimg  the  residuary  legateea  Said 
real  estate  oonslsts  of  several  parcels  of  un'- 
equal  value,  and  is  not  susceptible  of  equal 
division  In.severalty." 

The  petitioner  contends  that  under  the  will 
the  Carney  Hospital  had  the  right  to  sell  the 
land,  and  that  the  petitioner  has, '  by  the 
agreement  of  c(»npromIse,  the  same  right 
By  the  terms  of  the  will  the  Carney  Hospital 
was  given  the  remainder  of  the  estate,  in  trust 
to  pay  certain  annuities  from  the  income, 
to  add  the  balance  of  the  Income  to  the  prin- 
cipal, and,  on  the  death  of  all  the  annuitants, 
to  take  to  its  own  use  one-quarter  of  all  the 
estate,  and  to  convey  the  residue  to  a  person 
then  unascertained.  Cronan  v.  Adams,  185 
Mass.  436,  70  N.  R.  423.  There  was  no  direct 
power  given  to  sell  the  land.  Nor  was  there 
anything  from  which  It  could  be  implied,  as 
in  Going  V.  Emery,  16  Pick.  107,  112,  26  Am. 
Dec.  645,  where  the  clause  was:  "And  I  do 
order  and  direct  my  executor  to  collect  all 
the  above-specified  property  as  soon  as  can 
be  done  consistently,  without  sacriflciug  too 
much  by  forcing  the  sale  thereof  in  an  im- 
proper manner."  So,  In  White  v.  Dltson,  140 
Mass.  351,  359,  4  N.  B.  606,  54  Am.  R^  47S, 
It  was  said  by  Mr.  Justice  Devens:  "Had  the 
executor  applied  to  the  probate  court  for 
leave  to  sell  real  estate  for  the  payment  of 
legacies,  assuming  that  there  was  no  provi- 
sion in  the  will  In  relation  to  the  subject,  it 
could  not  have  been  granted,  if  there  was  no 
existing  unpaid  legacy,  but  only  a  gift  of  re- 
siduum." In  Allen  v.  Dean,  148  Mass.  694, 
20  N.  E.  S14,  a  testatrix  authorized  her  exec^(> 
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ntor  "to  sell  and  make  conTeyance  of  any  per> 
8(Mial  or  real  estate,  either  at  public  or  pri- 
vate sale,  as  tbe  proper  and  convenient  set- 
tlement of  my  estate  may  require."  It  was 
held  that  the  executor  could  not  sell  for  the 
purpose  of  making  partition  or  distribution 
among  the  devisees.  See,  also,  Heard  r. 
Read,  171  Mass.  874,  50  N.  B.  638,  whldi 
seems  to  ns  conclusive  of  the  question  under 
consideration.  See,  also,  Heard  v.  Trull,  175 
Mass.  239,  54  N.  E.  875. 

We  are  of  opinion,  therefore,  that  under 
the  original  will  tbe  Carney  Hospital  had 
merely  a  power  to  convey  three-quarters  of 
the  residue  to  tbe  remainderman.  Under  tbe 
agreement  of  compromise  no  direct  power  to 
sell  the  real  estate  is  given.  If  any  power 
is  to  be  implied.  It  is  in  the  tenth  clause, 
above  dted,  and  is  in  the  Words  "shall  be 
paid."  These  words  are  not  strictly  appli- 
cable to  real  estate,  but  are  tbe  words  which 
the  parties  have  seen  fit  to  use  in  regard  to 
both  real  and  personal  property.  Consider- 
ing that  the  agreement  of  compromise  was 
drawn  by  able  lawyers,  and  was  twice  mod- 
ified before  it  was  approved  by  this  court,  it 
is  singular  that  no  express  power  was  {^ven 
to  the  person  to  be  appointed  administrator 
with  the  will  annexed  to  sell  the  real  estate. 
If  such  had  been  the  intention  of  the  parties. 
The  words  "shall  be  paid."  standing  by  them- 
selves, we  do  not  think  are  sufficient  to  au- 
tlMMrize  the  administrator  with  the  will  an- 
nexed to  sell,  except  for  the  purpose  of  pay- 
ing debts  and  legacies.  Nor  do  we  think 
that,  taking  the  will  as  modified  by  tbe  agree- 
ment, the  petitioner  has  power  to  sell  the 
real  estate. 

We  are  of  opinion,  therefore,  that  tbe  first 
and  second  requests  must  be  answered  in  the 
negative,  and  that  the  third  request  should 
be  answered  in  the  affirmative. 

Decree  accordingly. 

(189  Mass.  189) 

BURBANE  V.  HAMMOND. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept  14,  1905.) 

Btidkncb— Declabattons  of  Aoent— Aduib- 
BiBiLrrr— Fai.sk  Rbpbesbntatiors. 

Where,  in  an  ax^ion  for  false  representa- 
tions inducing  an  exchange  of  real  estate,  tbe 
issue  was  whether  defendant  disclosed  to  plain- 
tiff or  bis  broker  tbe  fact  that  tbe  tenants  in 
possession  of  defendant's  property  were  allowed 
rebates  from  tbe  rent  called  for  by  tbe  leases,  a 
letter  written  by  plaintiff's  broker  subsequent 
to  tbe  transaction  resulting  in  tbe  exchange  of 
the  properties,  and  while  be  was  acting  for 
plaintiff  in  caring  for  tbe  property  conveyed  to 
plaintiff,  showing  that  tbe  broker  knew  of  tbe 
rebates,  was  inadmissible,  because  not  made 
within  the  scope  of  his  employment. 

[EkI.  Note. — For  cases  in  point,  see  voL  20. 
Cent.  Dig.  Evidence,  Sl  893-807.] 


Exceptions  from  Superior  Court,  Suffolk 
County;  Loranua  E.  Hitchcock,  Judge. 

Action  by  one  Burbank  against  one  Ham- 
mond. There  was  a  verdict  for  defendant, 
and  plaintiff  excepts.    Exceptions  sustained. 

F.  T.  Benner  and  S.  H.  Foster,  for  plaintiff. 
Chas.  F.  Choate,  Jr.,  for  defendant 

KNOWIiTON,  C.  J.  This  is  an  action  of 
tort  to  recover  damages  for  false  representa- 
tions alleged  to  have  been  made  by  tbe  de- 
fendant as  an  Inducement  to  an  excbange  of 
real  estate.  At  tbe  trial  there  was  evidence 
tending  to  show  that  the  defendant  repre- 
sented his  property  as  then  producing  in- 
come amounting  to  more  than  $6,000  per  year, 
in  the  form  of  rent,  under  five  different 
leases,  yielding  $1,000  each, ,  and  the  use  of 
another  tenement  occupied  by  the  defend- 
ant's family,  whose  estimated  annual  rental 
value  was  $1,200.  There  was  proof  that 
the  defendant  was  then  allowing  to  several 
of  the  tenants  substantial  rebates  from  the 
rent  called  for  by  the  leases,  and  the  prin- 
cipal question  at  the  trial  was  whether  this 
fact  was  concealed  from  the  plaintiff,  or  dis- 
closed to  his  agent,  the  broker  through  whom 
tbe  negotiations  on  his  part  were  conducted. 

The  exchange  was  consummated  by  the 
delivery  of  the  deeds  and  the  payment  of  the 
money  on  May  20,  1902.  The  defendant, 
to  prove  his  disclosure  of  these  rebates  to 
the  plaintiff,  was  allowed  to  put  in  evidence 
a  letter  in  iiie  handwriting  of  the  plaintifTd 
broker,  dated  June  30,  1902,  which  contained 
language  tending  to  show  that  the  writer 
knew  of  -the  rebates.  This  was  about  six 
weeks  after  the  conclusion  of  his  agency  for 
the  plaintiff.  His  right  to  represent  his 
employer  in  making  statements  about  the 
business  had  been  terminated.  He  was  then 
employed  to  take  care  of  the  property,  but 
this  was  a  distinct  and  independent  employ- 
ment, which  gave  him  no  authority  to  make 
declarations  to  affect  the  plaintiff  in  regard 
to  what  occurred  in  the  previous  negotia- 
tions for  the  exchange  of  the  property.  It 
is  familiar  law  that  the  declarations  or  rep- 
resentations of  an  agent  cannot  be  used  as 
evidence  against  his  principal,  unless  they 
are  made  within  the  scope  of  his  employ- 
ment Stiles  V.  Western  Ballroad  Corpora- 
tion, 8  Mete.  44,  41  Am,  Dec.  486;  Sumner  v. 
McNeil,  12  Mete.  519;  Lane  v.  Bryant,  9 
Gray,  245,  69  Am.  Dec.  282;  Williamson  v. 
Cambridge  Railroad  Company,  144  Mass.  148, 
10  N.  E.  790;  Geary  v.  Stevenson,  169  Mass. 
23-31,  47  N.  E.  508.  Very  likely  this  declara- 
tion in  writing  Influenced  the  Jury  to.  return 
their  verdict  for  the  defendant 

The  evidence  having  been  admitted  [V- 
roneously,  the  entry  must  be: 

Exceptions  sustained. 
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PHINNBT  T.  rOSTBR. 

(Supreme  Judicial  Cioart  of  Massachosetta. 

Suffolk.    Sept.  11,  1905.) 

1.  Ii&NDIABD  AND   TENANT— LEASE — STIPin.A- 

noNB   AS  TO  Patmknt   oir   Taxes  — CoN- 

BIBUCTION. 

A  Stipulation  in  a  lease  binding  the  lessor 
to  "save  the  lessee  harmless  from  all  taxes 
•  •  •  levied  upon  said  premises,"  preceded 
by  a  description  of  the  land,  a  reservation  of 
rent,  and  an  agreement  giving  the  lessee  a  con- 
ditional right  to  purchase  the  premises,  and 
followed  by  provisions  as  to  the  nse  which  the 
lessee  may  make  of  the  land,  including  a  right 
to  erect  buildings  thereon,  which  shall  be  nis 
personal  property  and  subject  to  removal  at  the 
termination  of  the  lease,  c<mfine8  the  liability 
of  Uie  lessor  in  favor  of  the  lessee  to  the  taxes 
assessed  on  the  valuation  of  the  land,  exclusive 
of  the  buildings  erected  by  the  lessee ;  the  stip- 
nJation  being  a  "different  agreement,"  within 
Rev.  IJaws,  c.  12,  {  20,  authorizing  a  tenant 
paring  rent  for  real  estate  to  recover  the  taxes 
paid  by  him,  unites  there  is  a  different  agree- 
ment betweoi  them. 

2.  Sake  —  Patment  of  Taxes  bt  Lessos— 
Right  ov  Reoovebt  fbou  Lessee. 

Rev.  Laws,  c.  12,  g  3,  provides  that  real 
estate,  for  the  purpose  of  taxation,  shall  in- 
dude  buildingjB  thereon.  Section  60  makes  it 
the  duty  of  assessors  to  make  a  table  contain- 
ing the  value  of  real  estate  assessed,  specifying 
the  value  of  buildings  exclusive  of  the  land. 
Catapter  13,  {  35,  makes  unpaid  taxes  on  land 
a  lien  thereon.  A  lessee  erected  buildings  on 
the  land  under  a  stipulation  in  the  lease  author- 
izing him  to  do  so,  and  declaring  that  the  build- 
ings should  be  his  personal  property  and  sub- 
ject to  removal  by  nim.  The  land  and  build- 
ings were  valued  for  taxation  as  the  property 
of  the  lessor.  The  lessor  was  compelled  to  pay 
the  whole  tax,  including  the  portion  assessed 
on  the  value  represented  by  the  buildings,  in 
order  to  avoid  a  tax  lien  on  the  whole  proi>erty. 
Held,  that  he  was  entitled  to  recover  from  the 
lessee  the  tax  chargeable  against  the  buildings. 

Appeal  from  Superior  Court,  SuffoUc  Conn- 
t7;  Franklin  G.  Fessenden,  Judge. 

Action  by  Horatio  A.  Phlnney  against 
Thomas  N.  Foster.  The  court  overruled  a 
demurrer  to  the  complaint  and  found  for 
plaintiff,  and  assessed  his  damage  In  the 
sum  of  $583.20.  From  the  order  overruling 
the  demurrer,  defendant  appeals.    AJSrmed. 

This  was  an  action  to  recover  taxes  alleged 
to  have  been  paid  by  plaintiff,  for  which  de- 
fendant was  liable  under  a  lease.  The  com- 
plaint alleged  the  execution  of  the  lease, 
whereby  the  lessor  covenanted  to  save  the 
lessee  harmless  from  all  taxes  on  the  prem- 
ises; the  payment  by  plalntlfl  of  taxes  lev- 
led  on  the  premises  and  buildings  erected 
thereon  by  the  lessee  pursuant  to  the  au- 
thority conferred  on  him  by  the  lease,  which 
declared  that  the  buildings  should  be  the 
personal  property  of  the  lessee;  the  failure 
of  defendant  to  pay  the  tax  chargeable 
against  the  building;  and  the  demand  on  de- 
fendant by  plaintiff  for  contribution  to  the 
amount  of  such  tax.  Defendant  demurred 
on  the  grounds  that  the  lease  bound  plaintiff 
to  save  defendant  harmless  from  all  taxes  on 
the  premises,  and  that  It  did  not  appear  that 
defeadant  agreed  to  pay  taxes  levied  thereon. 


Herbert  Henry  Darling,  tor  plaintiff. 
George  Chandler  Colt,  for  defendant 

HAMMOND,  J.  Since  the  plaintiff  and  de- 
fendant have  respectively  succeeded  to  the 
rights  and  liabilities  of  the  original  parties 
to  the  lease,  we  shall  treat  them  as  though 
they  were  such  parties.  The  first  question 
Is  whether  the  lessor's  covenant  to  "save 
the  lessee  harmless  from  all  taxes,  assessk 
ments,  and  betterments  levied  upon  said 
premises  until  the  termination  of  the  lease" 
applies  to  the  taxes  upon  the  buildings  which 
were  subsequently  erected  by  the  lessee,  and 
by  the  terms  of  the  lease  were  his  own  prop- 
erty. The  question  seems  to  turn  upon  the 
meaning  to  be  glyen  to  the  words  "said 
premises."  Do  they  mean  simply  the  land, 
which  was  the  only  thing  In  existence  at 
the  time  of  the  lease,  or  do  they  mean  the 
land  with  such  buildings  as  may  be  upon  it 
at  any  time  during  the  existence  of  the  lease? 

It  Is  to  be  noted  that  the  covenant  Is  pre- 
ceded In  the  lease  only  by  the  description  of 
the  land,  the  reservation  of  rent,  and  an 
agreement  g^Iving  to  the  lessee  a  conditional 
right  to  exercise  certain  options  for  the  pur- 
chase of  "said  premises"  and  adjoining  land. 
It  Is  followed  by  provisions  relative  to  the 
use  which  the  lessee  may  make  of  the  land. 
It  Is  evident  that  the  parties  contemplated 
that  the  lessee  might  make  some  changes 
In  the  surface  of  the  land,  and  might  erect 
buildings  of  considerable  value.  The  build- 
ings were  to  be  the  pr(q>erty  of  the  lessee, 
and  he  had  the  right  to  remove  them,  either 
before  or  after  the  termination  of  the  lease, 
except  In  case  of  forfeiture  of  the  lease  on 
bis  part.  Under  the  lease,  buildings  to  the 
assessed  value  of  $80,000  were  erected.  There 
was  no  restriction  as  to  the  nature,  size,  or 
cost  of  the  buildings  which  the  lessee  could 
erect.  For  aught  the  lessor  knew,  they  might 
have  been  so  valuable  that  the  tax  assessed 
on  their  account  would  exceed  the  whole 
amount  of  the  rent.  The  lessor  does  not 
seem  to  have  had  any  Interest  whatever  In 
the  "amusement  enterprise"  for  which  the 
lessee  Intended  to  nse  the  premises.  T^e 
amount  of  the  tax  which  would  be  assessed 
upon  the  land  alone  could  be  fairly  estimated 
by  the  lessor,  while  the  value  of  the  build- 
ings to  be  erected  was  ehtlrely  within  the 
discretion  of  the  lessee.  As  between  the  par- 
ties to  the  lease,  the  land  belonged  to  the 
lessor-  and  the  buildings  to  the  lessee.  Nei- 
ther owned  the  whole.  In  view  of  the  par- 
ticular location  of  this  covenant  In  the  lease 
and  the  other  provisions  of  the  lease,  the 
majority  of  the  court  are  of  the  opinion  that 
the  term  "said  premises"  In  the  covenant  em- 
braces simply  the  land;  that  the  covenant 
considered  as  a  whole  was  restrictive  in  its 
nature  as  to  the  portion  of  the  ordinary  taxes 
which  the  lessor  was  to  pay,  and  was  in- 
tended to  confine  his  liability  to  the  portion 
of  the  taxes  which  might  be  assessed  upon 
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ttie  valoatlon  of.  .the  land  exclusive  o(  the 
buildings;  or,  laotber  words,  that  as  be^- 
tween  the  parties  the  lessor  was  not  bound 
to  pajr  the  Increase  In  tbe  taxes  due  to  tbe 
valuation  of  tbe  buildings.  It  was  a  "diSer- 
eat  agreement,"  wltbln  tbe  meaning  of  Key. 
Laws,  c.  12,  §  20.  Tbe  ease  Is  clearly  dis- 
tinguishable from  MilUgaja  v.  Drury,  130 
Mass.  423.  cited  by  tba  defendant.' 

Tbe  next  question  Is  wbetber  tbe  lessor, 
who  hns  paid  tbe  tax  on  tbe  buildings,  cani 
recover  the  amount  from  the  lessee.  Strict- 
ly speaking,  there  Uas  been  no  tax  on  tbe 
buildings  as  such;  but  we  use  tbe  phrase  as 
a  convenient  one  to  designate  the  Increase 
In  tbe  tax  which  Is  due  to  their  assessed- 
valuation.  Whatever  may  be  the  agreement 
of  owners  as  to  whether  buildings  shall  be 
personal  property  or  real  estate,  the  statutes 
provide  that  "real  estate-  for  purposes  ot 
taxation  shall  Include  not  only  all  land  wltb- 
ln tbe  commonwealth,  but  also  all  buildings 
and  other  tbUigs  erected  on  or  affixed  to  tbe 
same."  Rev.  Laws,  c.  12,  §  3.  While  it  Is 
true  that  tbe  statutes  provide  tliat  there  shall 
be  a  valuation  of  the  land  exclusive  of  the 
buildings,  and  of  the  buildings  exclusive  of 
the  land,  still  tbe  tax  is  assessed  as  one  in- 
divisible real  estate  tax  upon  tbe  whole  prop- 
erty, and  a  lien  for  tbe  whole  tax  exists  upon 
the  whole  property.  Bev.  Laws,,  c.  12,  §  60, 
and  chapter  13,  {  35;  MlUigan  v.  Prury,  ubl. 
supra;  McGee  v>  Salem,  149  Mass.  .238,  21 
N.  B.  386,  and  cases  cited. 

On  May  1,  1903,  the  plaintiff  was  tbe  own- 
er of  this  land,  and  also  of  a  parcel  of  land 
adjoining,  and  on  that  day  there  was  as- 
sessed to  him  a  tax  upon  both  of  these  par- 
cels and  upon  all  tbe  structures  existing  on 
the  parcel  named  in  tbe  lease.  Tbe  whole 
property  was  valued  at  $70,000,  of  which 
$30,000. was  tbe  valuation  placed  upon  tbe 
buildings  owned  by  .the  defendant,  Tbe 
whole  tax  was  $1,989.  of  which  $o40  was  the 
portion  assessed  upon  tbe  value  represented 
Dy  these  buildings.  The  plaintiff  requested 
the  defendant  to  pay.  tbe  tax  upon  tbe  build- 
lugs,  and  the.  defendant  refused.  Tbe  sit- 
uation, then,  was  this:  T^ere  was  no  tax 
upon  tbe  buildings  as  such,  and  hence  there 


was  no  personal  liability  on  the  part  of  the 
defendant  to,  pay  anjiytbing  to  the  collector. 
Tbe  tax  was  wholly  upon  the  real  estate, 
which  included  for  purposes  of  taxation  the 
buildings  owned  by'the  defendant  This  tax. 
was  a  lien  upon  tbe  whole  property,  includ- 
ing: tbe  buildings;  and,  while  there  was  no 
personal'  liability  which  the  collector  could 
enforce  against  the  defendant,  yet.  the  d^ 
fendant's  property  was  beld  liable,  and  tbe 
payment  of  tbe  tax  inured  to  the  benefit  of 
the  defendant's  estate  by  discharging  that 
liability.  The  plaintiff  could  not  release  his 
own  property  by  paying  a  part  of  tbe  tax. 
He  must  pay  the  whole,  or  allow-  tbe  prop- 
erty, land,  and  buildings  to  be  sold.  He  was 
therefore  compelled  by  law  to  pay'  an  obliga- 
tion which,  although  not  personal  to  the  dd- 
feudnnt,  was  nevertheless  In. the  nature  of 
a  charge  upon  the  latter's  estate. 

It  is  a  familiar  principle  of,  law  that,  while 
one  cannot  make  himself  tbe  creditor  of  an* 
other  by  voluntarily  paying  tbe  debt  of  th# 
latter  without  bis  request,  still,  where 'one 
to  save  bis  property  from  being  sold  on  legal 
process  is  compelled  to  pay  raioney  which 
another  Is  under  a  legal  obligation  to  payv' 
and  which  as  between  the  two  the  latter 
should  pay,  then  In  law  tbe  payment  is  made 
at  the  request  of  tbe  latter,  and  the  forgoer 
may  recover  from  him.  Kxall  v.  Partridge, 
8  T.  E.  308;  Hale  v.  HnSe,  10  Gray,  99; 
Nichols  y.  Bucknam,  117  Mass.  488.  In  the 
case  before  us  there  was.  It  is  true,  no  legal 
personal  liability  on  the  part  of  the  lessee  to 
pay  tbe  tax  upon  the  buildings,  and  there 
was  only  a  lien  upontbem;  but,  as  was  said 
by  Glbbs,  O.  X,  In  Taylor  v.  Zamlsa,  6  Taunt 
524,  "nothing  can  rest  on  that  distinction." 
The  princifde  is  the  sadie,  whether  the  debt 
be  personal  or  only  a  lien  upon  the  property. 
In- either  case  tbe  law  implied  a  request  by 
the  person  relieved,  and  tbe  person  who  pays 
may  recover  of  him  whose  estate  is  benefited. 
For  a  short  discussion  of  tbe  point  see  the 
notes  to  Lamplelgb  v.  Brathwait,  1  Smith's 
Lead.  Cases  (6th  Am.  £d.>  277  et.seqi 

In  the  opinion  of  the  majority  of  the  court 
the.  demurrer  should  be  overruled. 

Demurrer  overruled. 
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<B6  m.  sa>        - 

Cin  OP  VKNICB  V.  MADISOK  COUNTY 
FBRBY   CO. 
(Sapreme  Ooovtof  Illinois.    iTane  23,  1903.) 
L  Dedication— AccEPTAKCK— Necessity, 

A  mnnioipality  acquires  no  rights  in  the 
streets,  alleys,  and  public  grounds  shown  on  a 
plat,  unless  it  has  accepted  the  dedication. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  gS  64-71.] 

2.   SaMB— ACTB  COliSTlTBTING. 

The  inclnsleii,  within  the  limits  of  a  mn- 
nlcipality,  of  .territory  covered  by  a  plat,  is  not 
an  acceptance  of  the  streets,  alleys;  and  public 
grounds  shown  on  t^e  plat. 

[Ed.  Note. — For  cases  in  point,  se«  ril.  15, 
Gtet.  Dig.  Dedication,  |  70.} 

8.  Sahb— TniB  or  Maxino. 

An  acsoeptance  by  a  nmnicipality  of  a 
dedication  of  streets,  alleys,  and  public  grounds 
shown  in  a  plat  must  be  made  within  a  reason- 
able time  alter  the  proffer  of  -  the  dedication, 
and,  if 'Sot  so  made,  the  owner  may -recall  the 
dedication.     ; 

[iOd.  Note. — ^For  cases  in  pointy  see  yol'.  15, 
Cent.  Dig.  Dedication,  §$  ffl,  74.] 

4.  Same— WrrHDRAWAir-BviDENCE.     ,. 

The  action  of  the  owner  of  a  tract  Of  land, 
who  VAd  kledicated  streets  and  alleys  to  the 
pablie,  in  selling  the  land  and  in  permitting 
the  same  to  be  traveled  ajid  cultivated  without 
reference  to  the  dedicated  streets  and  alleys 
faring  a  period  of  over  80  :^rs,  and  before 
'the  dedication  was  aoceptsd  by  the  municipality, 
constituted  a. withdrawal  of  such  dedication. 

[Ed.  Nota. — For  cases  in  point,  see  vol,  15, 
Ceijt.  Dig.  Dedication,  S§  77-79.]    ' 

6.  Samjj— Acceptance.  . 

The  action  of  village  officials  in  entering 
on  the  public  sti^eetB  and  alleys  shown  on  a 
'  plat,  and  taking  tberef  rom  sand  to  -  build  up 
streets  to  the  village,  did  not  constitute  an 
acceptance  of  the  dedication  of  the'  streets 
and  alleys  from  wbid>  tlte  sand  was  removed, 
where  snch  sand  was  taken  without  regard 
to  street  and  lot  lines,  and  outside  of  as  well 
as  within  the  limits  of  the  platted  tract,  and 
was  either  paid  for  by  the  villkge  or  taken  with 
the  consent  of  the  proprietor  of  .the  platted 
tMTitory. 

[Ed.  Note. — Far  cases  in  point,  see  vol.  15, 
Cent  Dig.  Dedicfition,  $  7Q.] 

6.  Save. 

A  snrvey  by  a  municipality  of  streets  and 
alleys  shown '  on  a  platted  tract,  made  more  ' 
than  55  years  after  the  ezecntion  of  the  plat, 
and  23  years  after  the  incorporatioi)  of  the 
municipality,  and  long  after  the  dedication  had 
been  abrogated  and  revoked,  did  not  constitute 
an  acceptance  of  the  dedication. 

[Ed.  Note; — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  Si  67,  71,  79.] 

7.  SAJfB. 

The  bnUdinr  by  a  city  of  a  pesthonse  on 
territory  platted  as  a  public  square  did  not 
constitute  nn  acceptance  of  the '  dedication, 
wh«e  the  pesthonse 'was  built  on  the  square 
with  the  consent  of  the,prop;cietor  of  the  platted 
tract,  and  because  it  was  a  suitable  place  for 
that  purpose,  and  not  because  the  land  was 
dedicated. 

lEi.  Note. — ^For'  cases  in  point,'  see  vol.  16, 
Cent  Dig.  Deditstion,  M.75,  76,] 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty ;  Charles  T.  Moore.  Judge. 

Consolidated  sutts.by,  the  city  of  Venice, 
against  the  Madison  County  Ferry  Compfiny, 
and  by  the  ferry  company  against  the  cliff 


and  another.  From  the  decree  Tendered,  the 
.city  appeals.    Affirmed. 

B«hearlng  denied  October  6,  1905. 

Terry  &  Williamson,  for  appellant  Tra- 
vons,  Warnoek  &  Burroughs,  for  appellee. 

BOGOS,  J.  A  bill  in  chancery  was  filed 
by  the  appellant  city  against  the  appellee 
ferry  company,  and  the  same  was  afterwards 
consolidated  with  a  bill  In  chancery  subse- 
quently filed  by  the  appellee  ferry  company 
against  the  appellant  city  and  D.  R.  Francis, 
Jr.,  for  partition  of  certain  lands.  A  decree 
■was  rendered  In  the  consolidated  cause,  from 
which  the  appellant  city  has- prosecuted  this 
appeal,  all  other  parties  to  the  two  causes 
being  satisfied  with  the  deci*ee  as  rendered. 

The  controversy  brought  Into  this  court  by 
the  appeal  relates  to  the  ownership  of  cer- 
tain territory,  which,  as  platted  In  the  yfear 
1841,  constituted  the  streets,  alleys,  and  pub- 
lic grounds  of  what  is  called  by  the  parties 
'"Old  Venice,"  In  Madison  county.  111.  The 
village  of  Venice  was  Incorporated  In  1873 
(the  date  Is  not  more  specifically  disclosed  by 
the  record)',  and  the  appellant  city  Is  the  suc- 
cessor of  the  village.  The  appellant  city 
claimed  that  the  plat  of  Old  Venice  was  In 
1841  executed '  and  recorded  In  accordance 
>v1th  the  statute  of  the  state,  and  that  such 
execution  and  recording  of  the  plat  consti- 
tuted an  offer  to  dedicate  the  streets,'  alleys, 
and  public  grounds  shown  upon  the  plat; 
that,  as  there  was  then  no  municipality  hav- 
ing corporate  existence,  the  fee  to  the.streets, 
alleys,  and  public  grounds  remained  In  abey- 
ance, subject  to  vest  In  the  corporation  as 
soon  as  created;  that  the  village  of  Venice 
>vas  organized  In  1873,  and  that  It  accepted 
the  dedication,  and  that  thereby  the  title 
to  such  streets,  alleys,  and  public  grounds 
then  vested  in  the  village,  and  passed  to  and 
Is  now  vested  in  the  appellant  city  of  Venice, 
In  trust  for  the  use  of  the  publla  The  ap- 
pellee, the  ferry  company,  and  D.  R.  Francis, 
Jr.,  claimed  to  be  the  owners,  as  tenants  In 
common,  of  the  land  so  shown  upon  the  plat 
of  Old  Venice  as  streets,  alleys,  and  public 
grounds,  and  their  contention  was  sustained 
by  the  chancellor  on  a  fiearing. 

The  chancellor  found  and  recited  the  fol- 
lowing facts  In  the  decree :  "The  court  finds 
that  on  the  9th  day  of  November,  A  .  D.  1841, 
Charles  F.  Stamps,  and  Cornelius  Campbell, 
who  the  court  finds  were  the  owners  and  pro- 
prietors of  certain  premises  described  In  the 
pleadings,  attempted  to  pl^tt  the  same  Into  pro- 
posed lots,  blocks,  streets,  alleys,  and  public 
grounds,  which  said  plat  was  known  as  'Old 
Venice,'  and  was  filed  for  record  in  recorder's 
ofilce  of  Madison  county,  Illinois,  on  the  22d 
day  of  November,  A.  D.  1841,  and  duly  record- 
ed In  book  14,  page  595.  The  court  further 
finds  that  afterwards,  to-'?^lt,  on  or  abqut  the 

—  day  of ',  A.  D.  1873,  the  said  city  of 

Venice  (then  the  village  of  Venice)  was  duly 
Incorporate^  under  the  lawa  of  the  state 'o(C 
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Illinois,  and  Oiat  the  said  dty  of  Venice  now 
claims  to  be  the  owner  in  fee  simple  of  all 
the  alleged  streets,  alleys,  and  public  grounds 
attempted  to  be  designated  in  said  plat  of 
Old  Venice;  but  the  court  finds  the  facts  to 
be  that  said  plat  was  never  accepted  nor  in 
any  way  recognized  by  the  said  city  of  Venice 
or  the  said  village  of  Venice,  nor  were  the 
proposed  streets,  alleys,  and  public  grounds, 
attempted  to  be  designated  thereon,  accepted 
in  any  wa^  by  said  city  or  village.  The 
court  further  finds  the  fact  to  be  that  prior 
to  the  Incorporation  of  the  village  (now  city) 
of  Venice,  as  aforesaid,  the  proposed  streets, 
alleys,  and  public  grounds  represented  on 
said  plat  had  never  been  used,  opened,  or 
traveled,  or  in  any  way  improved  or  recog- 
nized as  such,  by  any  one,  nor  had  they  ever 
been  staked  out  or  designated  upon  the 
ground  in  any  manner,  but,  on  the  contrary, 
the  court  finds  that  the  lands  embraced  with- 
in said  plat  of  Old  Venice,  including  the  pro- 
t>osed  streets,  alleys,  and  public  grounds 
therein  represented,  during  all  of  said  time 
were  allowed  to  be  and  remain  partly  in  cul- 
tivation as  acre  property,  when  not  over- 
flowed by  the  waters  of  the  Mississippi  river, 
and  partly  In  willows  and  underbrush,  and 
unfit  even  for  cultivation  or  public  travel. 
The  court  further  finds  the  fact  to  be  that 
all  the  land  embraced  within  said  plat  is  sub- 
ject to  overflow  by  the  waters  of  said  Miss- 
issippi river,  the  largest  part  of  which  said 
land  the  court  fluds  has  heretofore  been 
overflowed  annually.  The  court  further 
finds  the  fact  to  be  that  at  the  time  of  the 
incorporation  of  the  said  village  of  Venice  a 
large  part  of  said  proposed  Old  Venice,  to 
wit,  more  than  one-half  thereof,  bad  been 
washed  away  by  the  waters  of  the  said  Mis- 
sissippi rivw,  and  that  the  east  bank  of  said 
river  was  several  hundred  feet  east  of  what 
was  attempted  to  be  designated  on  said  plat 
as  Water  street,  and  that  the  balance  or  re- 
mainder of  said  proposed  Old  Venice  was  then 
partly  in  cultivation  and  partly  in  willows 
and  underbrush,  and  that  none  of  the  propos- 
ed streets  and  alleys  or  the  public  grounds  as 
attempted  to  be  represented  upon  said  plat 
were  then  opened  or  being  used  or  traveled 
as  such  by  the  public,  nor  were  th^,  or  any 
of  them,  designated  in  any  way  on  the  ground 
or  capable  of  being  physically  located.  The 
court  further  finds  that  since  the  incorpo- 
ration of  said  village  (now  city)  of  Venice  the 
waters  of  the  said  Mississippi  river  have 
gradually  receded,  and  accretions  have  form- 
ed from  time  to  time  along,  over,  and  upon 
that  part  of  said  Old  Venice,  aa  proposed  by 
said  plat,  which  has  previously  been  washed 
away,  until  the  east  bank  of  said  Mississippi 
river  is  now  several  hundred  feet  west  of 
the  west  line  of  said  proposed  Water  street; 
and  the  court  further  finds  that  as  said  wa- 
ter receded  and  accretions  formed,  as  afore- 
said, the  said  village  (now  city)  of  Venice 
never  in  any  way  opened,  improved,  or  used 
ii»  proposed  streets  and  alleys  or  the  public 


square  as  proposed  by  said  plat,  or  did  any- 
thing by  wliich  said  proposed  streets  and  al- 
leys and  public  grounds  could  be  designated 
or  located  upon  the  grounds;  and  the  court 
further  finds  that  since  the  Incorporation  of 
said  village  of  Venice  the  larger  part  of  the 
lands  attempted  to  be  shown  on  said  plat,  in- 
cluding the  proposed  streets,  alleys,  and  pub- 
lic grounds,  have  been  allowed  to  grow  up  in 
willows,  and  that  in  many  places  over  and 
upon  which  said  pretended  streets  and  alleys 
passed,  said  land  has  been  so  low  and  swampy 
and  so  grown  np  In  willows  that  it  was 
and  has  been  physically  impossible  for  any 
one  to  travel  or  pass  thereover,  and  that  ttie 
remaining  portion  of  said  Old  Venice,  as  pro- 
posed upon  said  plat,  has  from  time  to  time 
since  the  incorporation  of  said  village  been 
mostly  in  cultivation  as  farm  property,  and 
that  at  no  time  since  the  inoorpwation  of 
said  village  have  the  pretoided  streets  and 
alleys  or  the  public  grounds  aa  proposed  in 
said  plat  been  used,  opened,  laid  out,  worked, 
or  improved  as  such  by  said  village  of  Venice 
or  been  traveled  by  the  public;  and  the 
court  further  finds  that  whatever  travel 
there  may  have  been  by  private  parties 
since  the  incorporation  of  said  village,  over 
and  upon  the  land  attempted  to  be  embraced 
within  said  plat,  has  at  no  time  been  confin- 
ed to  the  pretended  streets  and  alleys  at- 
tempted to  be  designated  upon  eald  plat  or 
to  any  particular  or  well-defined  road  or 
street,  but  that  the  same  has  fr<Hn  time  to 
time  been  promiscuously  traveled  by  private 
parties,  regardless  of  said  proposed  streets, 
alleys,  or  public  grounds,  and  without  any  re- 
gard whatever  to  them  or  their  proposed 
location.  The  court  further  finds  the  fact 
to  be  that  the  defendant  the  dty  of  Venice 
has  no  Interest,  right,  or  title  of  any  kind 
whatever  in  and  to  the  proposed  streets, 
alleys,  and  public  grounds  proposed  and  at- 
tempted to  be  shown  by  said  plat,  nor  has  the 
said  city  of  Venice  any  right,  title,  or  inter- 
est of  any  kind  whatsoever  in  and  to  any 
of  the  real  estate  herein  described,  except  as 
to  so  much  of  said  tract  No.  2  hereinbefore 
described,  extending  two  hundred  and  twen- 
ty-five feet  westerly  from  the  center  of  Dry 
slough,  whldi  is  now  used  and  occupied  as 
a  public  highway  known  as  the  'National 
way,'  as  aforesaid,  as  to  which  the  complain- 
ant, the  Madison  County  Ferry  Ck>mpany, 
and  the  defendant  D.  R.  Francis,  Jr.,  own 
the  fee  in  the  proportions  aforesaid,  subject 
to  an  easement  in  the  public  to  so  occupy 
and  use  the  same  for  public  travel  as  a  high- 
way, as  aforesaid."  The  chancellor  also 
made  other  findings  to  tlie  effect  that  the 
plat  of  Old  Venice  had  been  legally  vacated 
by  the  proprietors  and  owners  of  all  the  lots 
shown  on  the  plat,  and  that  therefore  the 
appellant  city  had  no  title  thereto;  but,  in 
the  view  we  have  takoi  of  the  case  on  other 
branches  appearing  In  the  findings,  it  is 
not  necessary  to  lengthen  this  opinion  by  ref- 


IlL) 


CITY  OF  VBNICB  v.  MADISON  COUNTY  FERRY  CO. 


107 


erenoe  to  and  consideration  of  sacb  last- 
mentioned  finding.  The  decree,  In  pnraa- 
ance  of  these  findings,  was  adverse  to  the 
contentions  of  the  appellant  city,  and  It  has 
appealed  from  that  portion  of  the  decree. 

It  is  familiar  law  that  a  municipality  ac- 
quires no  right  in  the  streets,  alleys,  or  pub- 
lic grounds  shown  on  a  plat  unless  it  has 
accepted  the  dedication.  The  chancellor, 
on  facts  recited  In  the  decree,  found  the 
dedication  of  the  streets,  alleys,  and  public 
grounds  of  Old  Venice  had  never  been  ac- 
cepted by  the  village  of  Venice  or  the  appel- 
lant dty.  The  appellant  insists  that  this 
finding  is  so  manifestly  against  the  weight 
of  the  testimony  that  this  court  should  re- 
ject It  We  have  carefully  read  what  coun- 
sel for  appellant  have.  In  their  brief,  urged 
for  consideration  on  this  point.  They  first 
state  "that  the  record  shows  that  whenever 
there  was  any  need  or  necessity  for  the  city 
to  act  with  reference  to  this  plat  and 
its  property  It  has  always  done  so";  and 
this  is  not  necessarily  inconsistent  with 
the  insistence  of  counsel  for  the  appellee 
that  the  municipality  has  never  done  any- 
thing to  show  that  it  had  accepted  the  dedi- 
cation. Counsel  for  the  appellant  insist 
the  Tillage  acted  "when  It  Incorporated  as  a 
dty,  and  included  the  lands  of  Old  Venice  to 
the  Mississippi  river  within  its  boundaries." 
But  we  declared  in  Russell  v.  Chicago  & 
Milwaukee  Electric  Railway  Co.,  205  lU. 
156,  68  N.  B.  727,  that  the  Inclusion  within  the 
limits  of  a  municipality  of  territory  covered 
by  a  plat  was  not  an  acceptance  of  the 
streets,  etc.,  shown  upon  the  plat. 

While  it  IB  the  doctrine  that.  If  a  dedica- 
tion of  streets  and  alleys  is  offered  before 
there  is  a  municipality  incorporated  and 
empowered  to  accept  or  reject  the  tender, 
the  fee  to  the  streets  and  alleys  shown  on 
the  plat  remains  in  abeyance  until  a  munici- 
pality shall  have  corporate  existence,  still 
It  Is  also  a  well-settled  principle  that  an 
acceptance  must  be  made  within  a  reason- 
able time  after  the  dedication  Is  proftered, 
and  that  the  owner  may  recall  the  dedica- 
tion if  not  accepted  within  n  reasonable 
time.  Elliott  on  Boads  and  Streets,  {  155; 
9  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.)  50.  We 
have  not  been  able  to  ascertain  from  the 
record  when  the  village  of  Venice  was  re- 
incorporated as  a  city,  but  the  village  was 
not  Incorporated  until  1873.  The  plat  of 
Old  Venice  was  made  and  recorded  in 
1841 — a  period  of  32  years  before  the  vil- 
lage was  organized.  During  that  long  pe- 
riod the  proprietors  of  the  plat,  and  those 
who  succeeded  them  In  title,  evinced  very 
clearly  that  they  had  withdrawn  the  dedi- 
cation. When  the  plat  of  Old  Venice  was 
execnted,  the  National  way  or  road  was  In 
use  by  the  general  public  as  a  means  of 
reaching  the  ferry  landing,  and  the  National 
way  was  platted  as  one  of  the  streets  of  Old 


V»ilce.  In  1858,  15  years  before  the  in- 
corporation of  the  village  of  Venice,  the 
ferry  landing  was  moved  south  along  the 
bank  of  the  river  to  a  point  entirely  be- 
yond the  limits  of  the  territory  platted  as 
Old  Venice.  The  National  way  In  the  plat- 
ted portion  of  Old  Venice  was  then  aband- 
oned, and  the  public  traveled  to  the  new 
ferry  landing  by  another  route  not  within 
the  limits  of  Old  Venice.  The  National 
way  within  the  limits  of  the  territory  plat- 
ted as  Old  Venice  was  used  as  a  road  after- 
wards, but  only  for  a  period  of  two  weeks, 
while,  owing  to  low  water,  the  ferryboats 
for  that  period  of  time  temporarily  landed 
near  where  the  National  way  had  formerly 
reached  the  banks  of  the  river.  The  ferry- 
boats, within  about  two  weeks,  landed  at 
the  lower  landing,  and  since  then  the  only 
travel  through  Old  Venice  has  been  by  John 
Byrnes,  who  owned  a  farm  north  of  the 
Merchants'  Bridge,  and  members  of  his  fam- 
ily, and  tenants  of  the  ferry  company,  and 
teamsters  having  occasion  to  haul  sand  from 
the  river.  The  travel  by  these  parties  was 
by  the  most  convenient  routes,  and  entirely 
without  reference  to  any  of  the  streets  In 
Old  Venice.  The  road  used  by  Byrnes  and 
the  tenants  of  the  ferry  company  crossed  the 
slough  at  the'  National  way,  and  entered  Old 
Venice  somewhere  In  block  2,  and  ran  north- 
erly along  or  near  a  small  levee,  without  ref- 
erence to  any  streets  whatever.  So  far  as 
we  can  discover  from  the  testimony,  when 
the  ferry  landing  was  moved.  In  1858,  there 
was  but  a  single  house  within  the  limits  of 
Old  Venice.  It  was  an  old  brick  building, 
which  we  think  It  most  probable,  ttom  the 
testimony,  had  been  constructed  before  the 
town  of  Old  Venice  was  platted.  This  build- 
ing was  abandoned  when  the  ferry  landing 
was  moved,  and  was  not  again  occupied,  but 
fell  into  decay  and  ruins.  Long  prior  to  the 
incorporation  of  the  village  of  Venice,  in 
1873,  the  territory  embraced  in  the  plat  of 
Old  Venice  had  been  conveyed  and  reconvey- 
ed  by  its  various  owners  in  tracts  and  par- 
cels described  by  metes  and  bounds.  Such 
of  the  land  as  was  susceptible  of  tillage  was 
being  cultivated  as  farm  lands  at  the  time 
of  the  Incorporation  of  the  village  of  Venice, 
and  bad  been  so  in  use  for  agricultural  pur- 
poses for  many  years  before,  and  without 
any  reference  to  the  streets  or  alleys  of  Old 
Venice.  Houses  which  had  been  built  for 
tenants  years  before  the  Incorporation  of  the 
village  stood  on  the  ground  now  sought  to  be 
declared  to  be  streets  and  alleys.  The  own- 
ers during  this  long  series  of  years  clearly 
acted  upon  the  theory  that  the  use  of  the 
lands  as  a  village  had  been  abandoned,  and 
that  the  proposed  dedication  of  streets  and 
alleys  had  been  abrogated  and  withdrawn. 
The  territory  was  subject  to  the  annual  over- 
flow of  the  Mississippi  river,  which  at  times 
washed  away  parts  of  grounds  which  had 
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been  platted  as  streets  and  alleys.  On  high- 
er lands,  farther  from  the  river  and  separat- 
ed from  the  territory  that  had  been  platted 
OS  Old  Venice  by  what  is  known  as  "Kerr 
Slough,"  bouses  were  built  and  a  small  vil- 
lage grew  up,  and  in  1873  it  constituted  the 
Inhabited  part  of  the  territory  that  was  em- 
braced within  the  village  of  Venice.  At  that 
time  the  territory  covered  by  the  plat  of  Old 
Venice  was  cultivated  fields,  where  cultiva- 
tion was  possible,  and  the  remainder  was 
sand  banks  and  sloughs,  overgrown  with 
willows,  and  such  has  practically  remained 
its  condition  to  the  present  time. 

As  indicating  an  acceptance  of  the  streets 
and  alleys  of  Old  Venice  by  the  authorities 
of  the  appellant,  It  la  urged  that  It  was  prov- 
en that  after  the  Incorporation  of  the  village 
Its  offleialB  went  on  the  public  streets  and 
alleys  of  Old  Venice,  and  the  accretions 
thereto,  and  took  sand  therefrom  to  build  up 
the  streets  in  the  new  village.  The  evidence 
upon  that  point  was  that  the  sand  was  taken 
without  regard  to  street  and  lot  lines,  and 
outside  of  the  limits  of  Old  Venice  as  well 
as  within  the  boundaries  thereof,  and  that 
prior  to  the  year  1892  the  village  accounted 
to  the  appellee  ferry '  company  for  the  sand 
so  taken  by  it,  and  paid  the  ferry  company 
for  it  In  1802  the  territory  of  the  new  vil- 
lage was  Inundated  by  the  waters  of  the 
Mississippi  river,  and  much  damage  was 
thereby  inflicted,  and  It  appeared  from  the 
testimony  that  in  consideration  of  this  ca- 
lamity the  ferry  company  permitted  the  vil- 
lage to  take  the  sand  without  exacting  pay 
therefw.  < 

It  is  urged  as  an  act  of  acceptance  that 
the  api>ellant  dty  caused  the  streets  and 
alleys  of  Old  Venice  to  be  surveyed.  But 
this  was  not  done  until  about  1896 — a  pe- 
riod of  more  than  56  years  after  the  execu- 
tion of  the  plat  of  Old  Venice,  and  tnore  than 
23  years  after  the  organization  and  incor- 
poration of  the  village,  and  long  after  the 
dedication  bad  been  abrogated  and  revoked. 

The  appellant  dty  built  a  pesthouse  on 
territory  platted  as  the  public  square  of  Old 
Venice.  But  that  cannot  serve  as  an  in- 
dication of  acceptance  of  the  dedication. 
The  pesthouse  was  not  built  until  after  the 
institution  of  this  litigation,  and  the  evidence 
tends  to  show  that  it  was  built  there  with 
the  consent  of  the  appellee  company.-  The 
'evidence  shows,  also,  that  the  sit^  was  selec- 
ted, not  because  it  had  been  platted  as  the 
public  square,  but  because  it  was  the  "most 
unfrequented  place  on  suitable  ground  for 
"it,"  as  testified  to  by  the  mayor  of  the  dty. 

Many  questions  other  than  that  of  accept- 
ance Of  the  dedication  are  argued,  but  as  all 
other  parties  to  the  litigation  except  the  ap- 
pellant city  are  satisfied  with  the  decree  en- 
tered by  the  trial  court,  and  as  the  only  in- 
terest which  the  city  has  in  the  subject- 
matter  of  the  litigation  Is  Its  allied  claim 
of  title  to  the  territory  which  was  platted 


lis  the  streets,  alleys,  and  public  grounds  of 
Old  Venice,  and  as  lt0  claim'  of  title  cannot 
be  maintained  If,  as  we  find  the  facts  to  be, 
the  proffered  dedication  of  the  streets  and 
alleys  made  in  1811  was  not  accepted,  but 
was  revoked  years  before  the  village  of  Ven- 
ice .  had  coTXwrate  existence,  it  is  unneee»- 
sary  to  lengthen  this  opinion  by  the  discus- 
sion of  such  other  questions.  The  finding 
of  tie  chancellor  that  the  proffered  dedica- 
tion was  not  accepted  Is  amply  supported  by 
the  proof,  and  this  finding  alone  warrants 
th^' decree.  Furthermore,  the  evid^ce  abun- 
dantly established  the  fact  to  be  that 
during  the  many  years  which  elapsed  after 
the  making  of  the  plat  of  Old  Venice,  and 
before  the  incorporation  of  the  village  of 
Venice,  the  owners  of  the  territory  .embraced 
within  the  plat  of  Old  Venice  revoked,  as 
they  had  lawful  right  to  do,  the  dedication 
proffered  by  the  makers  of  the  plat  In  1841. 

The  decree  is  affirmed. 

Decree  affirmed. 


(216  111.  354) 

O'BRIEN  V.  PEOPLE  ex  rel.  KBLLOGO 
SWITCHBOARD  &  SUPPLY  CO.  (two 
cases).  QUEENAM  v.  SAME.  FISHER  v. 
SAME.  CHRISTENSEN  r.  SAME.  MA- 
SHEK  V.  SAJIE. 

(Supreme   Court   of   Illinois.    June  23,   1905.) 

1.  OOUBTS— JUBISMOTIOR— SBBVICB  01'  PBO- 
CK88. 

Where,  in  a  suit  to  obtain  an  injunction 
against  striker^  defendant*  were  served  with 
process,  but  failed  to  file  answers  or  demur, 
the  court  thereby  acquired  jurisdiction  of  the 
parties  and  subject-matter,  which  was  not  af* 
fected  by  defects  in  the  bill. 

2.  SAMK— SUFFICIENOT  OF  BUX. 

Where,  in  a  suit  to  restrain  acts  of  strilc- 
en,  the  bill  charged  that  the  strikers  stationed 
themselves  in  the  streets,  alleys,  and  approaches 
to  complainant's  place  of  business  and  began 
a  systematic  course  "of  intimidation,"  and 
"warned"  the  employes  not  to  return  to  work, 
add  assumed  a  "menacing  and  threatening"  at- 
titude, and  continued  to  "menace  and  threaten 
such  employfe,  who  were  willing  to  work,  but 
were  so  ^'frightened  and  intimidated"  that  they 
refused  to  continue  work,  and  that  the  strikers 
intercepted  the  employes  and  Induced  them  by 
threats  and  unlawful  persuasion  not  to  enter 
complainant's  employ,  such  allegaticms  were 
not  mere  conclusions,  but  sufficiently  charged 
the  acts  of  the  defendants  to  give  the  court 
jurisdiction  to  pass  on  the  sufficiency  of  the 
bill. 

3.  Injunction— ViOLATiow—CbuTEirpt. 

That  the  terms  of  a  strike  injunction  were 
broader  than  the  allegations  of  the  bill  was 
no  defense  in  a  proceeding  to  punish  for  con- 
tempt in  violating  the  injunction. 

4.  Sahb— Defenses. 

In  proceedings   for  contempt  in  violating 
a  strike  injuncticnj,  defendants  could  not  col- 
laterally attack  the  bill  on  which  the  injunction 
was  granted. 
6.  Same— NoTicB— Pabties. 

'Where,  in  a  pmceeding  for  contempt  in  vio- 
lating a  strike  Injunction,  It  appeared  that  de- 
fendants had  actual  notice  of  the  contente 
of  the  injunction  issued,  it  was  Immaterial  that 
some  of  them  were  not  parties  to  the  suit, 
were  not  served  with  process,  had  no  notice 
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«>f  th«  fipplteatton,  and  ware  not  Barred  -with  -m 
copy  of  tL«  injunction.    ' 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Uig.  Injunction,  {  446.] 

6.  Same— PBOcibtiBB— Bill  of'  Pabticulabs. 

In  contempt  proceedings  for  violation  of 
a  strike  injunction,  defendants  were  not  enr 
titled  to  a  bill  of  particulars  i4)ecifying  tb» 
acts  diarged  to  consUtute  the  contempt, 

7.  Same — Swobn  Answers. 

Where  a  strike  injunction  was  issued  to 
protect  private  rights,  proceedings  to  punish 
certain  strlkors  for  contempt  thereunder  were 
not  criminal,  and  hence  defendants'  sworn  an- 
swers were  insufficient  to  purge  them  of  con- 
tempt 

[Ed.  Note. — For  cases  in  point,  see  vtA.  27, 
Cent.  Dig.  Injunction,  f  508.]  .    . 

&  JxjBT— EianT'  to-  Jubt  Tbial— Contempt 
Pbockxdinos. 
Laws  1863,  p.  96,  providing  for  a  trial  by 
Jury  In  all  cisea,  where  a  judgment  is  to  be 
■atbfied  by  imptifconment,  does  not  apply  so  as 
to  entitle  defendants,  in  a  proceeding  to  pun- 
ish them  for  contempt,  to  a  trial  by  jury. 

9.  ToBTS  —  Intebfebencb   with   Business  — 
Stbike. 

A  manufacturing  corporation  ctmdncting 
mn  "open  shop,"  in  which  both  nnion  and  non- 
union, mechanics  wore  employed,  was  approached 
by  the  agents  of  a  labor  union  and  requested 
to  sign  a  contract  wherein  it  was  agreed  that 
the  corporation  would  employ  cone  but  mechan- 
ics belonging  to  the  union,  that  a  steward  of 
«ach  craft  employed  should  see  that  the  em- 
ployte  belonged  to  the  union,  and  that  a  busi- 
ness agent  of  the  onion  shoutd  have  the  priv>- 
lege  of  ipterviewing  every  member  of  the  cor- 
poration at  its  offices  during  busineas  bouiB. 
■The  contract  further  provided  that  all  ap- 
prentices should  belong  to  the  union,  that 
tbelr  number  should  not  exceed  one  for  every 
-ten  mechanioB  or  less  of  the  different  crafts, 
•nd  that  a  sympathetic  Strike  to  protect  union 
-principles  should  not  be  considered  a  violation 
of  the  contract.  The  corporation  refused  to 
.«igii  the  agreement,  whereupon  the  agents  of 
the  union  threatened  to,  and  did,  call  a  strike. 
Held,  that  the  attempt  to  coerce  the  corporation 
into  signing  the  contract  by  threats  to  order  a 
strike  was  .an  unlawful  interference  with  th« 
business  of  the  corporation. 

10.  iNJONcnon— Violation— Contempt. 
Acts  of  strikers  in  coercing,  intimidating, 

^•nd  beating  relator's  employte  held  a  violation 
of  a  strike  injunction,  suRlcient  to  snstain  a  judg- 
-ment  for  contempt  against  persons  guilty  thereof. 
Scott,  J.,  dissenting. 

Error  to  Appellate  Court,  First  District 
Proceedings  for  contempt  by  the  people,  oh 
the  relation  of  the  Cellogg  Switchboard  & 
Supply  Company,  against  John  O'Brien, 
Thomas  Queenan,  Lee  S.  Fisber,  Jacob 
Gbrlstensen,  and  Albert  Masbek.  From 
Judgments  sentencing  defendants,  to  various 
penalties,  affirmed  by  the  Appellate  Couift 
(114  111.  App.  40),  they  bring  ettov.  Affirmed. 
Rehearing  denied  October  6,  1905. 

These  several  cases  come  to  this  court  on 
■writ  of  erpor  to  the  Appellate  Court  for  the 
First  District  On  May  25,  1903,  the  Rellogg 
Switchboard  &  Supply  Company,  a  corpora- 
tion organized  under  the  laws  of  the  state  of 
Illinois,  and  engaged  In  the  business  of  manu- 
fhctvrlng  aad  selllnjg  telephones,  swltcb- 
boards,  and  electrical  supplies,  with  its  prin- 
cipal office  I9  Chicago,  filed, Its  bill  for  an  in- 
.juBctloB^la.  tlw  superior  court  of  Cook  countjr 


against  certain  parties  named  therein  a«  de- 
fendants. The  bill  alleged  that  complainant 
employed  from  500  to  800  men  and  girls  in 
tts  factory,  and  had  Invested  about  $500,000 
In  machinery,  patents,  equipments,  etc.;  that 
It  bad  in  its  employ  a  large  number  of 
mechanics  who  ^ere  members  of  various  la- 
bor  unions  with  loical  iodges  In  Chicago,  and 
It  also  had  a  large  number  of  skilled -mechan- 
ics who  were  not  associated  or  affiliated 
with  any  onion ;  that  a  large  majority  of  its 
employee  were  well  satisfied  with  their  wa- 
ges an^  salaries  paid,  the  hours  of  service, 
and  the  general  conditions  of  their  employ- 
ment yet  notwithstanding  such  facts  the  de- 
fendants wrongfully  and  maliciously  called  a 
strike,  and  forced  all  of  Its  employ&i  who 
were  members  of  the  union  to  cease  work : 
that  on  May  7, 1903,  James  J.  Lamb,  business 
agent  of  ttie  International  Brotherhood  of 
Electrical  Workers,  Lee  S.  Fisher,  busineas 
agent  of  the  International  Association  of 
Machinists,  R.  G.  Crane,  business  agent  of 
the  Brasswork^s'  Union,  and  J.  E.  Johnson, 
business  agent  of  the  Brass  Moulders'  Local, 
called  upon  the  complainant  concerning  pro- 
posed articles  of  agreement  governing  the 
method  In  which  complainant's  factory 
should  be  operated,  and  Insisted  that  said 
articles  should  be  signed ;  that  the  terms  of 
the  proposed  articles  were  arbitrary,  un- 
reasonable,  ohd  of.  such  a  nature,  as  to  de- 
prive complainant  of  the  free  apd  unrestrict- 
ed supervision  and  conduct  of  Its  .business 
and  force  it  to  discharge  nonunion  men  and 
girls  ip  its  employ ;  that  complaLuant  refused 
to  sign  said  articles,  and  on  May  7,  1903,  a 
strike  was  called  t^  said  business  agents, 
and  the  employes,  upon  leaving  complalnant'is 
factory,  gathered  about  the  streets  and  al- 
.leya  around  said  factory  and  bega^a  to  Intimi- 
date the  employes  of  said  company  who  In- 
sisted upon  remalni|ig  at  work,  and  Institut- 
ed and  inaugurated  what  Is  commonly  known 
as  4.  system  of  "picketing,"  and  began  a  sys- 
tematic course .  of  intimidation,  and  b; 
tlireats  and  personal  violence  sought  to  pre- 
vent persons  from  working  in  said  factory. 
7he  bill  further  alleged  that  these  acts  of 
violence 'and  intimidation  had  continued  from 
the  date  of  said  strike  until  the  time  of  the 
filing  of  the  bill,  and  that  prior  thereto  the 
complainant  haid  entered  into  numerous  con- 
tracts for  the  furnishing  of  the  products  of 
Its  factory,  and  by  these  acts  of  Intimidation 
It  had  been  prevented  from  operating  its  fac- 
tory so  as  to  fulfill  Its  contracts,  and  as  a  re- 
sult bad  sustained  great  and  Irreparable  dam- 
age, loss,  and  injury,  against  which  It  had  no 
relief  or  remedy  except  in  a  Court  of  chan- 
cery ;  that  the  persons  who  were  made  parties 
defendant  to  the  bill,  and  others,  had  entered 
into  a  conspiracy  to  prevent  complainant 
from  carrying  on  its  business;  and  prayed 
for  an  Injunction  restraining  said  defendants 
from  fi.olng  certain  thiu^  mentioned  In  sold 
bill. 
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The  bill  was  supported  by  numerons  affl- 
daylts.  A  preliminary  Injunction  was  Is- 
sued, which  restrained  the  defendants  and 
their  confederates  from  In  any  manner  inter- 
fering with,  hindering,  obstructing,  or  8tox>- 
plng  any  of  the  business  of  the  said  Kellogg 
Switchboard  &  Supply  Company,  or  Its  a- 
gents,  servants,  or  employes,  in  the  operation 
of  the  business  of  such  complainant;  from 
entering  upon  the  ground  or  places  where 
the  employ^  of  said  complainant  are  at 
work,  for  the  purpose  of  Interfering  with, 
hindering,  or  obstructing  the  business  of 
said  complainant  In  any  manner  whatsoever ; 
from  compelling  or  attempting  to  compel,  by 
threats  or  intimidation,  force  or  violence, 
any  of  the  employ^  of  said  complainant  to  re- 
fuse or  fall  to  do  their  work  or  discharge 
their  duties  as  such  employes;  from  com- 
pelling or  inducing,  or  attempting  to  compel 
or  induce,  by  threats,  intimidation,  force,  or 
violence,  any  of  the  employes  of  said  com- 
plainant to  leave  the  service  of  said  com- 
plainant; from  preventing  or  attempting  to 
prevent  any  person  or  persons,  by  threats, 
intimidation,  force,  or  violence,  from  freely 
entering  Into  the  service  and  employ,  or  con- 
tinuing in  the  service  and  employment  of  said 
complainant;  from  compelling  and  inducing, 
or  attempting  to  compel  and  induce,  by 
threats.  Intimidation,  force,  violence,  or 
persuasion,  the  said  complainant,  against  Its 
will  or  the  will  of  its  officers,  to  employ  or 
discharge  any  person  or  persons  whomsoever ; 
from  doing  any  act  whatever  in  furtherance 
of  any  conspiracy  or  combination  to  restrain 
or  obstruct  either  said  complainant  or  any 
of  Its  officers  and  employes  In  the  free,  un- 
interrupted, and  unhindered  control  and  di- 
rection of  Its  business  and  affairs;  from 
ordering,  asking,  aiding,  or  abetting,  in  any 
manner  whatever,  any  person  or  persons  to 
commit  any  or  either  of  the  acts  aforesaid; 
from  congregating  or  being  upon  or  about  the 
sidewalks,  streets,  alleys,  or  approaches  ad- 
joining or  adjacent  to  the  premises  so  oc- 
cupied by  said  complainant,  for  the  purpose 
of  intimidating  its  employes,  or  coercing  said 
employ^,  or  any  of  Its  officers  or  agents,  or 
preventing  them,  or  any  of  them,  from  ren- 
dering their  services  or  discharging  their  du- 
ties to  said  complainant;  from  inducing  or 
coercing,  by  threats,  Intimidation,  force,  vio- 
lence, or  persuasion,  any  of  the  employes  of 
said  complainant  to  leave  the  service  or  em- 
ployment of  said  complainant;  from  In  any 
manner  Interfering  with  said  complainant 
In  carrying  on  its  business  In  Its  usual  and 
ordinary  way;  from  In  any  manner  Inter- 
fering with  or  molesting  any  persons  who 
may  be  employed  by,  or  who  may  be  seeking 
employment  with,  said  complainant  in  the 
operation  of  its  business ;  from  either  singly, 
or  in  combination  with  others,  collecting  in 
or  about  the  approaches  to  the  factory,  build- 
ing, and  place  of  business  of  said  complain- 
ant for  the  purpose  of  picketing  or  patrolling 


or  guarding  the  streets,  arentiefl,  gates,  and 
approaches  to  the  place  of  business  of  said 
complainant,  for  the  purpose  of  intimidating, 
threatening,  or  coercing  any  of  Its  employes 
or  any  person  or  persons  seeking  employment 
with  it;  from  Interfering  with  its  employes 
In  going  to  and  from  their  daily  work  at  its 
place  of  business,  or  whatever  the  said  em- 
plc^&s  may  be  employed  at  In  the  business  of 
said  complainant;  from  going,  either  singly 
or  collectively,  to  the  homes  of  said  employfis 
of  said  complainant,  or  any  or  either  of 
them,  for  the  purpose  of  intimidating,  co- 
ercing, or  persuading  any  or  all  of  said  em- 
ployes to  leave  the  employment  or  service  of 
the  complainant  or  from  entering  the  employ- 
ment or  service  of  the  complainant,  and  from 
Intimidating  or  threatening  In  any  manner 
the  wives  and  families  of  said  employes,  at 
their  homes  or  elsewhere,  until  the  further 
order  of  this  court  From  this  interlocutory 
order  an  appeal  was  perfected  to  the  Appel- 
late Court  for  the  First  District,  where  the 
decree  of  the  superior  court  was  affirmed. 
Christensen  v.  Kellogg  Switchboard  and  Sup- 
ply Co.,  110  111.  App.  61. 

On  June  3,  1903,  the  complainant  filed  a 
petition  in  the  superior  court,  stating.  In  sub- 
stance, that  immediately  after  the  issuance 
of  the  lnjnncti<Mi  It  caused  500  copies  of  It  to 
be  posted  in  conspicuous  places  around  its 
factory  buildings,  and  also  caused  notices  of 
said  injunction  to  be  g;iven  as  wide  a  circula- 
tion as  possible  among  Its  employes  and  ex- 
employes,  and  on  May  26,  1903,  caused  a 
printed  copy  of  said  Injunction  writ  to  be 
mailed  to  each  defendant,  and  also  caused  a 
copy  of  said  writ  to  be  served  by  a  deputy 
sheriff  upon  all  of  the  defendants  in  the 
neighborhood  of  its  said  factory.  The  peti- 
tion further  stated  that  persons  named  there- 
in since  the  issuing  of  said  Injunction,  had 
been  picketing  and  patrolling  complainant's 
place  of  business,  stopping  persons  on  their 
way  to  take  employment  with  complainant, 
and  had  been  endeavoring,  by  threats,  intimi- 
dation, and  persuasion,  to  compel  complain- 
ant's employes  to  leave  Its  service,  and  to 
prevent  persons  from  seeking  employment 
with  complainant,  and  that  the  persons  nam- 
ed therein  had  congregated  on  the  streets 
and  approaches  to  the  complainant's  factory 
in  order  to  accomplish  these  purposes.  This 
petition  was  verified  by  certain  affidavits 
filed  with  it 

On  June  6,  1903,  the  complainant  filed  a 
supplemental  petition  substantially  the  same 
as  the  one  of  June  Sd,  naming  other  persons 
who  had  violated  said  injuncti<Hi  and  who 
had  received  personal  notice  of  the  existence 
of  the  same.  This  supplemental  petition 
was  answered  by  certain  of  the  defendants 
named  therein,  who  denied  the  use  of  threats, 
intimidation,  coercion,  or  Tlolenoe  towards 
any  persons,  or  in  any  manner  Interfering 
with  the  workmen  going  to  or  leaving  the 
factory,  but  admitted  that  slnoe  the  entry 
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of  tbe  iDjtmction  order  they  had  during  a 
part  of  tbe  day  stood  at  Peoria  and  Congress 
streets,  near  complainant's  factory,  and, 
when  they  saw  any  one  going  to  work  tor 
complainant,  requested  permission  to  speak 
to  them,  and,  when  granted  such  permission, 
asked  snch  persons  if  they  knew  there  was 
a  strike  at  tbe  taOtory,  and  If  such  persons 
refused  to  talk  they  said  nothing  further, 
and  that  In  no  case  had  they  used  threats  or 
Improper  language  or  talked  In  a  threaten- 
ing or  Improper  manner,  but  bad  endeavor- 
ed only  by  proper  and  lawful  means  and  per- 
suaslTe  words  to  Inform  and  notify  persons 
about  to  go  to  work,  of  the  situation  at  the 
factory. 

At  a  hearing  on  the  petition  and  afSdavits, 
on  June  15,  1903,  the  court  found  that  Jacob 
Chrlstensen,  8.  B.  Doty,  Charles  Helnlg, 
Andrew  Emerson,  Fred  Waggoner,  Albert 
Marshdc,  and  others  were  guilty  of  violating 
the  injunction  order,  and  they  were  each 
fined  the  sum  of  $10. 

On  June  22,  1903,  the  complainant  filed 
another  petition,  in  which  it  averred  that 
the  conspiracy  described  in  its  bill  had  been 
snbtantlally  kept  up  by  the  defendants  and 
others  co-operating  with  them;  that  pickets 
maintained  by  defendants  had  been  con- 
stantly on  the  watch  In  the  streets,  alleys, 
and  approaches  to  complainant's  factory, 
and  had  Intercepted  complainant's  employes 
in  going  to  and  from  their  work,  and  in  many 
cases  had  succeeded  in  intimidating  and 
frightening  away  the  said  employes  and 
persons  seeking  employment;  that  pickets 
and  patrols  constantly  met  the  said  employee 
and  followed  them  to  their  homes,  and  that 
by  reason  of  such  conduct  many  of  complain- 
ant's employ^  had  left  Its  employment; 
various  assaults  had  been  made  upon  the 
employes  of  complainant,  and,  among  others 
who  had  been  guilty  of  violating  the  said 
injunction,  were  John  O'Brien,  Thomas 
Queenan,  George  Chrlstensen,  Charles  Kreu- 
ster,  R  B.  Frick,  F.  Dusek,  Peter  Robinson, 
A.  Emerson,  William  Lynch,  and  Albert 
Mashek.  Affidavits  were  filed  in  support 
of  this  petition,  and  a  rule  was  entered 
against  tbe  defendants  to  show  cause  why 
they  should  not  be  punished  for  contempt  of 
court  Separate  answers  were  filed  by  some 
of  them,  and  upon  a  hearing  the  court  found 
plaintiffs  In  error  John  O'Brien  and  Thomas 
Queenan  guilty  of  contempt  of  court  in  vio- 
lating said  injunction,  and  Imposed  a  fine  of 
1100  upon  each  of  them. 

On  July  14,  1903,  the  complainant  filed 
BtUl  another  petition,  in  which  It  charged 
Lee  S.  Fisher,  John  Brent,  Jacob  Chrlstensen, 
Charles  Evans,  Albert  Mashek,  John  O'Brien, 
and  19  others,  on  numerous  occasions  with 
having  knowingly  and  deliberately  violat- 
ed said  injunction.  Answers  were  filed  by 
these  several  defendants,  and  on  July  24, 
1903,  the  court  found  that  George  Chrlsten- 
sen, Albert    Mashdt,  L^    S.    Fisher,  John 


Brent,  Charles  Evans,  and  John  O'Brien 
bad  violated  said  writ  of  injunction,  and 
ordered  that  Lee  S.  Fisher  be  fined  $100,  that 
George  Chrlstensen  be  committed  to  the  coun- 
ty Jail  for  SO  days,  that  John  O'Brien  be 
committed  to  the  county  Jail  for  10  days, 
that  Albert  Mashek  be  committed  to  the 
county  Jail  for  00  days,  that  Charles  Evans 
be  fined  $25,  that  John  Brent  be  fined  $25, 
and  that  B.  8.  Scboenbacker  be  discharged. 
A  writ  of  error  was  prosecuted  to  the  Ap- 
pellate Court,  where  the  judgment  of  the 
superior  court  was  affirmed,  except  that  the 
sentence  of  Mashek  was  reduced  from  60 
to  30  days. 

The  cases  were  consolidated  In  the  Ap- 
pellate Court  by  the  agreement  of  the  parties, 
which  agreement  is  re-entered  into  in  tills 
court 

Darrow  &  Masters,  for  plaintUfii  in  error 
Tenney,  Coffeen,  Harding  &  WUkerson  and 
Allen  &  Wesemann  (Horace  Kent  Tenney  and 
James  H.  Wilkerson,  of  counsel),  for  defmd- 
ants  in  error. 

'  WILKIN,  J.  (after  stating  the  facts). 
The  briefs  and  arguments  In  the  case  are  ex- 
ceedingly voluminous  on  behalf  of  plaintiffs 
in  error.  Thirteen  district  grounds  of  re- 
versal have  been  urged,  and  many  of  these 
are  subdivided  into  several  heads.  It  would 
be  impracticable  within  the  reasonable  lim- 
its of  an  opinion  to  even  notice  all  of 
these  points,  even  if  It  were  profitable  to 
do  so.  Most  of  them  go  to  tbe  sufficiency 
of  the  original  order  for  the  injunction,  and 
the  petition  to  punish  for  contempt  for  the 
alleged  violation  of  the  writ  the  right  of 
trial  by  Jury  and  of  free  speech,  and  of  the 
guilt  of  the  plaintiffs  in  error.  These  we 
will  consider,  as  far  as  we  deem  it  necessary, 
in  the  proper  disposition  of  the  case. 

It  is  Insisted  that  the  injunction  ordered  is 
void  because  the  bill  of  complaint  states  no 
Jurisdictional  facts,  but  merely  the  conclu- 
sions of  the  pleader.  When  tbe  bill  for  In- 
junction was  filed,  the  defendants  were  serv- 
ed with  process.  They  failed  to  file  answers, 
and  a  writ  of  Injunction  -was  duly  order- 
ed to  issue.  From  that  order  an  appeal 
was  prosecuted  to  the  Appellate  Court  for 
the  First  District  Chrlstensen  v.  Kellogg 
Switchboard  &  Supply  Co.,  110  111.  App.  61. 
The  Appellate  Court,  in  passing  upon  Um 
case,  held  that  the  court  had  jurlsdictloi/ 
of  the  persons  of  the  defendants  and  of  the 
subject-matter  of  the  suit,  and  that  the  bill 
was  sufficient  to  sustain  tbe  injunction. 

The  chief  argument  against  tbe  jurisdiction 
of  the  court  is  that  the  allegations  of  the 
bill  of  complaint  are  not  sufficient  to  sustain 
the  prayer  of  the  bill,  and  do  not  set  out  spe- 
cific facts  which  would  give  the  court  juris- 
diction; in  other  words,  that  the  bill  would 
have  been  obnoxious  to  a  demurrer.  It  is 
well  settled  that  jurisdiction  does  not  d^end 
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has  Jurisdiction  of  the  gubject-matter  and 
of  the  parties,  nothing  further  is  required. 
The  cause  of  action  may  be  defectively  stat- 
ed, but  that  does  not  destroy  jurisdiction.  A 
bill  may  state  conclusions,  but  If  not  demurred 
to,  and  the  evidence  supports  a  decree  eon- 
forming  to  the  general  allegations  of  the  bill, 
and  the  decreie  is  within  the  power  of  the 
court  to  render,  the  court  has  Jurisdiction. 
Jurisdiction  Is  the  power  to  bear  and  deter- 
iolne  the  subject-matter  in  controversy  be- 
tween the  parties  to  a  suit.  If  the  law  con- 
fers the  power  to  render  a  judgment  or  de- 
cree, then  the  court  has  Jurisdiction.  State 
of  Rhode  Island  v.  State  of  Massachusetts, 
12  Pet.  657,  9  li.  Ed.  1233;  United  States  v. 
ArredondQ,  6  Pet  709,  8  h.  Ed.  547;  Grig- 
nou's  Lessees  v.  Astor,  2  How.  338,  11  L.  Ed, 
283;  Applegate  v.  Lexington  Mining  Co.  117 
U.  S.  267,  e  Sup.  Ct  724,  29  L.  Ed.  892.  Jurls- 
dlotlon  of  the  particalar  matter  does  not 
mean  simple  jurisdiction  of  the  particular 
case  then  occupying  the  attentiota  of  the  court, 
but  Jurisdiction  of  the  class  of  cases  to  whiob 
the  particular  case  belongs.  State  ex  rel. 
T.  Wolever,  127  Ind.  306,  26  N.  E.  762;  Jack- 
son V.  Smith,  120  Ind.  520,  22  N.  E.  431; 
Fields  V.  Maloney,  78  Mo.  172;  Dowdy  v. 
Wamble,  110  Mo.  280, 19  S.  W.  489.  Whether 
a  complaint  does  or  does  not  8(..i:e  a  oanse.of 
action  Is,  so  far  as  concerns  tbe'^uestlcHi  of 
Jurisdiction,  of  no  importance,  for  If  It  states 
a  case  belonging  to  a  general  class  over 
which  the  authority'  of  the  court  extends, 
then  jurisdiction  attaches,  and  the  court  has 
poWer  to  decide  whether  the  pleading  is  good 
or  bad.  1  Elllotf  8  Gen.  Practice,  S  230 ;  Hunt 
v.  Hunt,"  72  N.  T.  217,  28  Am.  Rep.  129;  Wln- 
nlngbam  v.  Trueblood,  149  Mo.  572,  61  S.  W. 
S99.  Jurisdiction  does  not  depend  upon  the 
rightfulness-  of  the  decision.  It  Is  not  lost 
because  of  'an  erroneous  decision,  however 
erroneous  that  decision  may  be.  Sberer  v. 
Superior  Court,  96  Cal.  603,  31  Pac.  565; 
Young  V.  Lorain,  11  111.  624,  62  Am.  Dea 
463;  Lane  r.  Bommelmann,  17  111.  93;  Qody 
V.  Hougb,  20  111.  43 ;  Iverson  v.  Loberg,  20  111. 
179;  Feaster  v.  Fleming,  56  111.  457;  Hobsou 
V.  Ewau,  62  111.  140,  79  Am.  Dec.  364;  ^rlng 
V.  Kane.  86  111.  580 ;  Allman  v.  Taylor,  101  111. 
185 ;  St.  Louis  &  Sandoval  Coal  Co.  v.  Band- 
oval  Coal  Co.,  Ill  111.  32;  Reid  v.  Morton, 
119  111.  lis,  e  N.  B.  414;  Commercial  Nat 
Bank  v.  BurCh,  141  111.  619,  31  N.  E.  420, 
^  Am.  St  Rep.  331 ;  State  eX  rel.  v.  McMahon, 
«9  Minn.  265,  72  N.  W.  79,  38  L.  R.  A.  675; 
People  ex  rel.  r.  LIseomb,  60  N.  T.  659,  19 
Am.  Rep.  211. 

In  this  case  the  bill  alleged;  as  stated  by 
counsel  for  the  relator;  that  the  strikers 
stationed  themselves  in  the  streets  and  alleys 
and  approaches  to  complainant's  place  of  busi- 
ness and  began  to  "Intimidate"  the  employes, 
and  began  a  systematic  course  of  "Intimida- 
tion,'" and  "warned"  the  employes  not  to'  re- 
turn to  work,  and  assumed  a  "menacing  and 
threatening'  attitude,  and  now  continue  tb 


"menace  and  threaten**  said  employes ;  that  tbe 
employes  were  willing  to  work,  but  were  so 
"frightened  and  Intimidated"  that  they  have 
refused  to  continue  in  the  company's  employ, 
and  that  tbe  strikers  have  Interested  tbe  em- 
ploySSi  and  ba  velndueed  them,  by  "threats  and 
unlawful  persuasion,"  not  to  enter  the  com- 
pany's employ.  It  Is  urged  that  these  are  con- 
clusions of  the  pleader  and  that  consequently, 
the  bill  of  complaint  Is  Insufficient  But  with 
this  contention  we  do  not  agree.  The  allega- 
tions sufficiently  charge  acts  of  tbe  defend- 
ants to  give  the  court  jarisdlctlon  to  pass  up- 
on the  sufficiency  of  the  bill.  In  such  case, 
whether  the  court  decld€id  correctly  or  in- 
correctly could  not  affect  the  question  of  juris- 
diction, nor  the  duty  of  all  persons  having 
notice  to  obey  the  order  until  reversed  by  a 
court  of  <!ompetent  Jurlsdlcttota.  The  court 
having  Jurisdiction  of  the  general  subject 
matter  of  the  bill,  the  bill.  If  defective,  could 
have  been  amended,  and  the  rule  Is  that  judi- 
cial proceedings  which  are  amendable  are  not 
void.  Rosenheim  v.  Hartsock,  90  Mo.  357, 
2  S.  W.  473.  Even  if  tbe  terms  of  tiie  injuno* 
tion  are  broader  than  the  allegations  of  tUs 
bill,  that  fact  Is  no  defense  In  a  proceeding 
to  punish  for  a  contempt  in  violating  tbe  in- 
junction. Loven  ▼.  People,  16S  111.  169,  42 
N.  E.  82. 

It  Is  also  urged  that  the  intent  with  whlcti 
ah  otherwise  lawful  act  18  done  is  not  materl* 
al  to  characterise  tbe  act  Itself.  In  a  recent 
case,  where  a  malevfrlent  purpose  was  alleged, 
the  Supreme  CoUrt  of  tbe  United  States  said : 
"A  purely  malevolent  act  may  be  done  even 
In  trade  competition."  The  court  also  said 
that  In  some  cases  Justification  "may  depend 
upon  tbe  end  for  which  the  act  is  done.  • 
*  •  It  Is  not  sufficient  answer  to  tWs  line 
of  thought  that  biotlves  are  not  actionable 
and  that  the  standards  of  law  are  external. 
That  Is  true  In  determining  what  a  man  is 
bound  to  foresee,  but  not  necessarily  in  deter^ 
miniug  the  extent  to  which  he  has  foreseen." 
Alkens  V.  Wisconsin,  195  U.  S.  104,  26  Sop. 
Ct  3,  49  L.  Ed.  154.  In  Swift  &  Co.  ▼.  United 
States,  25  Sup.  Ct  276, 49  L.  iBd.  518,  the  court 
said:  "A  general  allegation  of  intent  may 
color  and  apply  to  all  the  specific  charges  of 
a  bin  which  seeks  relief  against  tbe  act  of 
July  2,  1890,  c.  847,  26  Stat  209  [U.  S.  Comp. 
St  1901,  p.  3200],  to  protect  trade  and  com- 
merce against  unlawful  restraints  and  mo- 
nopolies." Also:  "It  Is  suggested  that  tbe 
several  acts  charged  are  lawful,  and  that  in- 
tent can  make  no  difference.  •  •  •  'Where 
acts  are  not  sufficient  in  themselves  to  pro- 
duce a  result  which  the  law  seeks  to  prevent 
-i-for  instabce,  the  monopoly — but  require 
further  acts  in  addition  to  the  mere  forces  of 
nature  to  bring  that  result  to  paas,  an  intent 
to  bring  It  to  pass  Is  necessary  in  order  to  pro- 
duce a  dangerous  probability  that  It  will  hap- 
pen. Coininonwealtfa  v.  Peaslee,  177  Mass. 
267,  272,  59  N.  E.  56.  But  when  that  Intent 
and  -  tbe  consequent  'dangerom  j^Tt^tabiUts^ 
Digitized  by  VjOOQIv: 
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exist,  tbiB '  statute,  like  many  others,  and 
like  the  common  law  In  some  cases,  directs 
itself  against  that  dangerons  probability,  aa 
well  as  against  the  completed  wholei  •  • 
*  The  unity  of  tlie  plan  embraces  all  the 
parts." 

We  are,  for  the  reasons  stated,  of  the  opla- 
lon  that  the  court  had  JurlsdictloD  of  the 
«abJect-matteF  and  of  the  parties. 

It  is  a  well-known  rule  of  law  that,  in  .pro- 
ceedings for  contempt  in  failing  to  obey  an 
order  of  oourt,  the  respondent  may  question 
the  order  which  he  is  charged  with  refusing 
to  obey  only  in  so  far  as  be  can  show  it  to 
be  absolutely  void,  and  cannot  be  heard  to 
say  that  it  la  merely  erroneous,  however  fla- 
grant it  may  appear  to  be.  The  Judgments 
of  courts  caunot  be  attacked  collaterally  for 
InMe  iiTegularltie%  Clark  v.  Burke,  163 
111.  334,  45  N.  £.  235;  Leopold  t.  People, 
140  IlL  552,  30  N.  &  348.  Therefore  plain- 
tlifa  la  error  cannot  question  in  this  pro- 
ceeding the  8Ufflcien(7.of  the  bill  upon  which 
the  writ  of  injunction  was  granted.  .. 

Immediately  after  : the  writ  of  injunction 
was  issued  the  Kellogg  Company  bad  500 
copies  of  it  posted  in  the  immediate  vicinity 
of  its  works.  It  also  had  copies  served  up- 
on some  of  defendants  personally  by  the 
sheriff,  and  sent  copies  to  others  through 
the  mail.  The  fact  that  some  of  the  plain- 
tiffs in  error  were  not  parties  to  the  Injunc- 
tion suit  and  were  not  served  with  process, 
and  bad  no  notice  of  the  application  for  the 
Injunction,  or  were  not  served  by  the  officer 
of  the  court  with  such  injunction,  is  immate- 
rial, so  long  as  It  Is  made  to  appear  .that 
they  had  actual  notice  of  the  contents  of  the 
injunction  ordered  and  issued  by  the  court 
"To  render  a  person  amenable  to  an  lnjun(i- 
tlon,  it  Is  not  necessary  that  they  should 
have  been  a  party  to  the  suit,  so  long  as  they 
bad  actual  notice  of  the  contents  of  such  in- 
JunctiOT."  High  oh  Injunction,  §  1444.  With 
the  exception  of  Fishier  and  Brent,  it  is  ad- 
mitted that  all  of  the  other  plaintiffs  in  er- 
ror knew  of  the  injunction,  and,  in  view  of 
the  prominent  part  which  they  both  took  In 
the  matter,  it  Is  unreasonable  to  suppose 
that  they  (Fisher  and  Brent)  did  not  have 
knowledge  of  its  existence.  If  they  did  not. 
It  was  their  duty  to  properly  present  that 
fact  to  the  trial  court  upon  the  hearing, 
which  they  failed  to  do. 

It  is  next  Insisted  that  the  petition  and 
affidavits  upon  which  the  attachment  for 
contempt  was  based  were  not  sufficient,  for 
the  reason  that  they  did  not  clearly  and 
spedflcally  inform  plaintiffs  in  error  as  to 
the  offense  with  which  they  were  charged. 
We  do  not  think  thlB  position  tenable. 
Courts  of  chancery  hare  within  themselves 
fall'  power  and  authority  to  enforce  their 
official  mandates  in  a  summary  and  effective 
manner.  To  say  otherwise,  would  render 
them  powerless  and  Inefficient.  When  the  | 
original  bill  for . injunction  was  flled,- certain  I 
persons   were  made  partly  .defendant  and  i 
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wer«  duly  served  with  jHrocesB.  Am  we  have 
said,  tbe  court  had  jurisdiction  of  the  per- 
sons and  the  subject-matter  of  the  fuit  and 
issued  the  injunction,  wtilch  was  not  only 
binding  upon  the  persons  who  were  actual 
parties  defendant  to  the  bill,  but  was  also 
binding  upon  all  persons  wlio  had  actual 
notice  of  the  contents  of  the  writ,  and  the 
decree  granting  the  injunction  could  only  be 
attacked  in  a  collateral  proceeding  upon  the 
ground  that .  it  was  absolutely  void.  We 
think  all  the  plaintiffs  In  error  are  charge- 
able with  actual  notice  of  the  writ  and  its 
contents,  and  are  therefore  liable  for  con- 
tempt if  they  violated  It  Various  petitions 
were  "filed  In  the  superior  court  to  the  effect 
that  the  terms  of  the  writ  of  injunction  had 
been'  violated  by  parties  therein  named. 
Many  affidavits  were  filed  in  support  of  these 
petitions,  and  the  affidavits  and  petitions,  to- 
gether with  the  writ  of  Injunction,  notified 
these  parties  of  the  specific  respects  in  which 
It  was  claimed  the  order  of  court  had  been 
violated,  namely,  by  picketing,  patrolling, 
persuading,  threatening,  and  assaulting.  We 
are  unable  to  see  how  it  can  be  successfully 
maintained  that  defendants  below  did  not 
have  sufficient  notice  of  the  charge  made 
against  them  to  intelligently  prepare  their 
defense,  if  they  had  any.  They  were  not  en- 
titled to  a  specific  bill  of  particulars,  nor 
was  it  necessary  to  set  out  the  charge  with 
the  same  particularity  that  would  be  requir- 
ed In  an  indictment  1  Bishop  on  Crim. 
Proc.  g  643,  It  has  often  been  held  that  In 
an  attachment  proceeding  for  contempt,  al- 
lied to  have  been  committed  out  of  the  pres- 
ence of  the  court,  It  should  be  brought  to 
the  attention  of  the  court  by  an  affidavit 
setting  out  the  particular  respects  In  which 
the  injunction  Is  alleged  to  have  been  vlo-, 
lated,  but  that  was  sufficiently  done  ta  this 
case.  4  Ency.  of  PL  &  Pr.  776,  780 ;  People 
V.  Diedrlcfa,  141  111.  666,  SO  N.  E.  1038 ;  Os- 
ter  V.  People,  192,  111.  473,  61  N.  B.  469,  56  li. 
R.  A.  462. 

It  is  again  insisted  with  much  earnestness 
.that  this  proceeding  is  criminal  in  its  nature, 
and  therefore  the  defendants  below  were  en- 
titled to  be  discharged  upon  their  sworn  an- 
swer, and,  if  their  answer  was  not  sufficient 
they  could  only  be  punished  after  they  had 
been  tried  and  convicted  by  juiy.  Proceed- 
ings for  contempt  of  court  are  of  two  classes : 
those  which  are  criminal  In  their  nature, 
«nd  those  which  are  designated  as  purely 
civil  remedies.  When  the  contempt  consists 
of  somettiing  done  or  omitted  in  the  presence 
of  tha  court  tending  to  Impede  or  interrupt 
Its  proceedings  or  lessen  its  dignity,  or  out 
of  its  presence  in  disregard  or  abuse  of  its 
process,  the  proceeding  is  punitive  or  crimi- 
nai,  and  the  penalty  is  infiicted  by  -way  of 
jiimishmeBt  for  the  wrongful  act  and  to  vin- 
dicate, the  authority  and  dignity  of  the  peo- 
ple as  represeated  by  their  judicial  tribunals. 
In  sucli  cases  the '  appllcatloa  for  attachment 
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may  be  made  in  the  original  cause,  yet  the 
contempt  proceeding  will  be  a  distinct  case, 
criminal  in  its  nature.  Oases  of  this  kind 
are  clearly  distinguished  from  cases  where 
the  parties  to  a  civil  suit,  having  the  right 
to  demand  tnat  the  other  party  do  some 
act  for  their  benefit,  obtain  an  ord»  from 
a  proper  court  commanding  the  act  to  be 
done,  and,  upon  refusal,  the  court,  by  way 
of  executing  its  orders,  proceeds  as  for  con- 
tempt, for  the  purpose  of  advancing  the  dvil 
remed^  of  the  other  party  to  the  suit  In 
tills  class  of  cases,  while  the  authority  of 
the  court  will  be  incidentally  vindicated,  its 
power  has  been  called  Into  exercise  for  the 
benefit  of  a  private  litigant,  and  not  in  the 
public  interest,  merely.  If  imprisonment  is 
ordered.  It  is  not  as  a  punislmient,  but  to 
the  end  that  the  other  party  to  the  suit  may 
obtain  a  remedy  for  the  advancement  of  his 
own  private  interest  and  rights  which  he 
could  not  otherwise  maintain.  Loven  v.  Peo- 
ple, 158  111.  159,  42  N.  B.  82 ;  Crook  v.  Peo- 
ple, 16  111.  534;  People  v.  Diedrich,  141  111. 
666,  30  N.  E.  1038;  Lester  t.  People,  150 
IlL  408,  37  N.  E.  1004,  41  Am.  St  Rep.  375: 
Leopold  V.  People,  140  111.  552,  30  N.  E.  848L 
The  bill  for  the  writ  of  Injunction  which 
the  defendants  are  charged  with  having  vio- 
lated alleged  that  the  complainant  had  vast 
interests  at  stake  in  the  business  enterprise 
in  which  it  was  engaged,  and  that  the  de- 
fendants had  conspired  together  unlawfully 
to  injure  that  business.  Upon  this  bill  be- 
ing filed,  a  writ  of  injunction  was  ordered 
for  the  purpose  of  protecting  the  company 
against  the  unlawful  acts  of  certain  persons ; 
and  when  the  injunction  was  issued,  and  the 
plaiotifrs  in  error  were  attached  for  con- 
tempt of  court,  it  was  primarily  because  they 
were  injuring  the  business  of  the  Kellogg 
Company,  and  the  punishment  was  inflicted 
to  prevent  such  Injury.  While  it  is  true 
that  the  dignity  of  the  law  and  the  order  of 
the  Judicial  tribunal  have  been  violated,  this 
was  merely  incidental  to  the  rights  of  pri- 
vate individuals.  The  proceeding  for  the  at- 
tachment was  civil,  and  in  no  sense  criminal. 
The  rule  Is  that  when  the  defendant  is  at- 
tached for  contempt  of  court  for  a  criminal 
offense  and  files  a  sworn  answer,  that  an- 
swer, if  sufficient  to  purge  him  of  the  alleg- 
ed contempt,  may  be  taken  as  true  and  the 
defendant  discharged.  But  this  rule  applies 
only  where  the  i»'oceeding  is  brought  to  vin- 
dicate the  law  or  the  dignity  of  the  court 
and  does  not  apply  to  acts  treated  as  con- 
tempts, for  the  enforcement  of  orders  and 
decrees  as  a  part  of  the  remedy  sought  to 
be  enforced.  Loven  v.  People,  158  III.  159, 
42  N.  E.  82.  In  the  case  at  bar  plaintiffs  In 
error  filed  their  sworn  answer  to  the  petition 
for  attachment  for  contempt  and,  as  these 
proceedings  were  not  purely  criminal  in  their 
nature,  the  answers  filed  did  not  entitle 
them  to  be  discharged,  and  the  chancellor 
committed  no  error  in  so  holding. 
It  is,  howev^,  contended  that  even  though 


th^  were  not  entitled  to  be  discharged  upon 
their  sworn  answers,  they  still  had  the  ccMi- 
stltutional  right  to  a  trial  by  Jury,  and 
could  not  be  legally  derived  of  their  liberty 
or  property  without  such  a  trial.  Upon  the 
filing  of  the  petitions  for  contempt  and  the 
appearance  of  the  defendants  thereto,  the 
court  proceeded  in  the  summary  to  hear  ths 
case  upon  the  petitions,  answers,  and  afilda> 
vlts  filed  by  the  respective  parties.  In  1893 
the  Legislature  of  this  state  passed  an  act 
providing  for  a  trial  by  Jury  in  all  cases 
where  a  Judgment  was  to  be  satisfied  by  Im- 
prisonment Laws  1803,  p.  96.  In  the  case 
of  Barclay  v.  Barclay,  184  111.  471,  66  N.  B. 
821,  we  decided  that  this  act  did  not  apply 
to  the  case  of  proceedings  for  contempt  of 
court,  where  it  was  sought  to  coerce  defend- 
ant into  the  performance  of  the  duty  which 
the  court  had  ordered  him  to  perform.  See, 
also.  People  v.  Klpley,  171  III.  44,  49  N.  EJ. 
229,  41  L.  R.  A.  775 ;  United  States  v.  Debs, 
168  U.  S.  664,  16  Sup.  Ct  900,  39  L.  Ed.  1092. 
These  authorities  are  decisive  of  the  ques- 
tion here  raised,  and  hdd  that  the  defend- 
ants In  such  a  proceeding  aa  this  are  not  en- 
titled to  a  trial  by  Jury. 

It  is  insisted  and  argued  at  great  length 
that  the  alleged  acts  of  plaintiffs  In  error 
were  not  In  violation  of  the  Injunction,  and 
that  they  were  not  shown  to  be  guilty  of 
those  acts.  The  determination  of  these  ques- 
tions involves  a  consideration  of  the  facta 
and  circumstances  under  which  the  alleged 
strike  was  ordered  and  the  purpose  which 
was  sought  to  be  accomplished  by  It 

The  Kellogg  Company  employed  from  600 
to  800  men  and  women,  some  belonging  to 
labor  unions,  while  others  did  not  On  May 
7,  1903,  several  of  the  leaders  of  labor  unions 
called  upon  the  company  and  submitted  a 
certain  agreement  which  they  sought  to  have 
It  sign.  Among  the  conditions  in  that  agree- 
ment are  the  following : 

"Art  2.  Party  of  the  first  part  hereby 
agrees  to  employ  none  but  members  of  the 
aforesaid  organizations  or  those  who  carry 
the  regular  working  card  of  the  said  organi- 
zation, provided  the  various  crafts  will  fur- 
nish such  competent  help  as  may  be  required 
by  the  party  of  the  first  part  within  twenty- 
four  hours  after  notification." 

"Art  7.  There  shall  be  a  steward  for  each 
craft  In  each  factory  bound  by  the  organi- 
zation, whose  duty  it  shall  be  to  see  that  the 
men  working  in  said  factory  belong  to  the  or- 
ganizations. 

"Art  8.  It  is  hereby  agreed  by  the  party 
of  the  first  part  that  the  business  agent  <^ 
the  party  of  the  second  part  shall  have  the 
privilege  of  interviewing  any  member  of  the 
party  of  the  second  part  In  the  offices  of  the 
party  of  the  first  part  during  business  hours." 

"Art  10.  A  sympathetic  strike  to  protect 
onion  principles  shall  not  be  considered  a 
vlolaticm  of  this  agreement 

"Art  11.  All  the  apprentices  shall  belong 
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to  the  nnlon  and  carry  the  working  card  of 
the  organization. 

"Art  12.  The  number  of  apprentices  shall 
not  exceed  one  for  every  ten  men  or  less  of 
the  different  crafts." 

The  Kellogg  Company  refused  to  sign  the 
agreement,  and  was  Informed  by  the  busi- 
ness agents  of  the  nnlons  that  a  strike 
would  be  called  If  the  agreement  was  not 
signed.  In  other  words,  these  business 
agents  sought  to  obtain  the  signing  of 
the  contract  by  threats,  or  to  Induce  the 
company  to  sign  It  In  order  to  avoid  a  strike. 
A.  contract  executed  under  duress  is  voidable, 
and  duress  is  present  where  a  party  Is  con> 
strained,  under  circumstances  which  deprive 
him  of  the  exercise  of  free  will,  to  agree  to 
or  to  perform  the  act  sought  to  be  avoided. 
10  Am.  te  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
S21.  The  law  is  well  settled  that  every  per- 
son shall  be  protected  In  the  right  to  enter 
Into  contracts,  or  In  refusing  to  do  so,  as  be 
shall  deem  best  for  the  advancement  of  his 
own  Interests,  without  Interference  by  others. 
No  person  or  combination  of  persons  can  le- 
gally, by  direct  or  Indirect  means,  obstruct 
or  interfere  with  another  In  the  conduct  of 
his  lawful  business,  and  any  attempt  to  com- 
pel an  individual,  firm,  or  corporation  to  ex- 
ecute an  agreemoit  to  conduct  his  or  its  busi- 
ness through  certain  agencies  or  by  a  partic- 
ular class  of  employes  is  not  only  unlawful 
and  actionable,  but  is  an  interference  with 
tiie  exercise  of  the  highest  civil  right.  Thus 
we  said  In  Doremus  v.  Hennessey,  176  111. 
008,  614,  62  N.  E.  924,  925,  43  L.  R.  A.  797, 
68  Am.  St  Rep.  203:  "The  common  law 
seeks  to  protect  every  person  against  the 
wrongful  acts  of  others,  whether  com- 
mitted alMie  or  by  combination  and  an 
action'  may  be  had  for  injuries  done  which 
cause  another  loss  in  the  enjoyment  of  any 
right  or  privilege  of  property.  No  persons. 
Individually  or  by  combination,  have  the 
right  to  directly  or  Indirectly  interfere  or 
disturb  another  in  his  lawful  business  or 
occupation,  or  to  threaten  to  do  so,  for  the 
sake  of  compelling  him  to  do  some  act  which, 
in  his  Judgment,  his  own  interest  does  not 
require.  •  ♦  •  It  Is  clear  that  It  Is  un- 
lawful and  actionable  for  one  man  from  un- 
lawful motives  to  Interfere  with  another's 
trade  by  fraud,  misrepresentation,  or  by  mo- 
lesting his  customers  or  those  who  would  be 
customers,  or  by  preventing  others  from 
working  for  blm,  or  causing  them  to  leave 
his  employ  by  fraud,  or  misrepresentation,  or 
physical  or  moral  intimidation  or  i)erBua- 
sion,  with  an  Intent  to  inflict  an  injury  which 
causes  loss.  *  •  *  Every  man  has  a 
right  under  the  law,  as  between  himself  and 
others,  to  full  freedom  In  disposing  of  bis 
own  labor  or  capital  according  to  his  own 
will,  and  any  one  who  invades  that  right 
without  lawful  cause  or  Justification  commits 
a  legal  wrong,  and,  if  followed  by  an  injury 
caused  in  consequence  thereof,  the  one  whose 
right  is  thus  Invaded  has  a  legal  ground  of 


action  for  such  wrong.  Damage  Inflicted  by 
fraud  or  misrepresentation,  or  by  the  use 
of  intimidation,  obstruction,  or  molestation, 
with  malicious  motives,  is  without  excuse, 
and  actionable.  Competition  in  trade,  busi- 
ness, or  occupation,  though  resulting  in  loss, 
will  not  be  restricted  or  discouraged,  whether 
concerning  property  or  personal  services. 
Lawful  competition  that  may  injure  the  busi- 
ness of  another,  even  though  successfully 
directed  to  driving  that  other  out  of  business, 
is  not  actionable.  Nor  would  competition  of 
one  set  of  men  against  another  set,  carried 
on  for  the  purpose  of  gain,  even  to  the  ex- 
tent of  intending  to  drive  from  business  that 
other  set,  and  actually  accomplishing  that 
result,  be  actionable  unless  there  was  actual 
malice.  Malice,  as  here  used,  does  not  merely 
mean  intent  to  harm,  but  means  an  intent 
to  do  a  wrongful  harm  and  injury.  An  in- 
tent to  do  a  wrongful  barm  and  injury  is 
unlawful,  and  if  a  wrongful  act  Is  done  to 
the  detriment  of  the  right  of  another  It  Is 
malicious,  and  an  act  maliciously  done  with 
the  Intent  and  purpose  of  Injuring  another 
is  not  lawful  competition.  In  this  case  it  Is 
clear  the  evidence  sustained  the  allegations 
of  the  plaintiffs  declaration,  and  there  is 
here  no  contention  on  the  facts.  The  prin- 
ciples herein  announced  are  sustained  by  the 
weight  of  authority  in  England  and  In  this 
country.  Lumley  v.  Gye,  2  E.  &  B.  216; 
Blake  v.  Lanyon,  6  T.  R.  22 ;  Sykes  v.  Dixon, 
9  A.  &  E.  693;  Pllklngton  v.  Scott,  15  M.  & 
W.  657;  Hartley  v.  Cummlngs,  5  Com.  B. 
247;  Bowen  v.  Hall,  L.  R.  6  Q.  B.  Dlv.  338; 
Carew  v.  Rutherford,  106  Mass.  1,  8  Am.  Rep. 
287 ;  Walker  v.  Cronin,  107  Mass.  555 ;  Chlp- 
Jey  V.  Atkinson  (Fla.)  1  South.  934,  11  Am. 
St  Rep.  867;  Delz  v.  Whifree,  (Tex.  Civ. 
App.)  25  S.  W.  50,  26  Am.  St  Rep.  755; 
Curran  v.  Galen  (Sup.)  22  N.  T.  Supp.  826; 
Van  Horn  v.  Van  Horn,  52  N.  J.  Law,  284, 
20  Atl.  485,  10  L.  R.  A.  184."  See,  also  Aik- 
ens  V.  Wisconsin,  195  U.  8.  194,  25  Sup.  Ct 
8,  49  L.  Ed.  154. 

Under  the  foregoing  authorities  there  can 
be  no  doubt  that  any  attempt  to  coerce  the 
Kellogg  Switchboard  &  Supply  Company  Into 
signing  said  agreement  by  threats  to  order  a 
strike  was  unlawful.  It  was  violative  of  the 
clear  legal  right  of  the  company,  and  was 
unjust  and  oppressive  as  to  those  who  did 
not  belong  to  the  labor  organizations.  Never- 
theless the  strike  was  ordered,  and  there- 
after plaintiffs  in  error  sought  by  threats, 
intimidation,  and  violence  to  prevent  men 
and  women  from  taking  the  places  of  the 
strikers. 

In  the  case  of  Mathews  v.  People,  202  III. 
889, 67  N.  E.  28, 63  L.  R.  A.  73, 95  Am.  St  Rep. 
241,  in  considering  the  free  employment  act, 
we  said  (page  401, 202  111.,  page  32, 67  N.  E) : 
"An  employer  whose  workmen  have  left  him 
and  gone  upon  a  strike,  particularly  when 
they  have  done  so  without  any  justifiable 
cause,  is  entitled  to  contract  with 
Jigitized  by ' 
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borers  or  workmen  to  fill  tbe  places  of  those 
who  have  left  Mm.  Any  workman  seeking 
work  has  a  right  to  make  a  contract  with 
such  an  employer  to  work  for  him  In  the 
place  of  any  one  of  the  men  who  have  left 
him  to  go  out  upon  a  strike.  Therefore  the 
prohibition  contained  In  section  8  strikes  at 
the  right  of  contract,  both  on  the  part  of 
the  laborer  and  of  the  employer.  It  Is  now 
well  settled  that  the  privilege  of  contracting 
Is  both  a  liberty  and  a  property  right  Lib- 
erty  includes  the  right  to  make  and  enforce 
contracts,  because  the  right  to  make  and  en- 
force contracts  is  included  in  the  right  to  ac- 
quire property.  Labor  Is  property.  To  de- 
prive the  laborer  and  the  employer  of  this 
right  to  contract  with  one  another  is  to  vio- 
late section  2  of  article  2  of  the  Constltation 
of  Illinois,  which  provides  that  "no  person 
shall  be  deprived  of  life,  liberty  or  property 
without  due  process  of  law.'  It  Is  equally  a 
violation  of  the  fifth  and  fourteenth  amend- 
ments of  the  Constitution  of  the  United  States, 
which  provide  that  no  person  shall  be 
deprived  of  life,  liberty,  or  property  without 
dne  process  of  law,  and  that  no  state  shall 
deprive  any  person  of  life,  Uberty,  on  prop- 
erty without  dne  process  of  law,  'nor  deny 
to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws.'  Ritchie  v. 
People,  155  111.  98,^N.  E.45429L.R.  A. 
79,  46  Am.  St  Rep.  315 ;  Adams  v.  Brenan, 
177  lU.  194,  62  N.  E.  314.  42  L.  B.  A.  718, 
68  Am.  St  Rep.  222 ;  Gillespie  v.  People,  188 
UL  176,  58  N.  B.  1007,  52  h.  R.  A.  283,  80  Am. 
St  Rep.  176;  Fiske  v.  People,  188  III.  206,  58 
N.  B.  986,  62  L.  R.  A.  281.  The  provision  em- 
bodied in  section  8  'is  a  discrimination  be- 
tween different  classes  of  citizens  founded 
on  no  Justifiable  ground,  and  an  attempt  to 
exercise  legislative  power  in  behalf  of  cer- 
tain classes  and  against  other  classes,  wheth- 
er laborers  seeking  work  or  employers.  It 
falls  under  the  condemnation  of  the  Ckin- 
stltutlon.'  ■♦ 

Between  the  time  the  strike  was  called  In 
this  Instance  and  the  date  of  the  application 
for  an  injunction,  it  appears  from  the  evi- 
dence that  acts  of  lawlessness  were  commit- 
ted,  and  plaintifTs  in  error  attempted  to  com- 
pel the  Kellogg  Company  to  sign  the  fore- 
going labor  contract  and  to  prevent  other 
laborers  from  taking  the  places  of  the  strik- 
ers until  It  did  sa  The  Injunction  was  Is- 
sued by  the  court  restraining  these  variooa 
unlawful  acts,  but  after  the  writ  was  Issued, 
and  served  as  far  as  It  could  be,  there  was 
no  change  In  the  conduct  of  plalntlfTs  in  er- 
ror, and  the  several  petitions  were  filed  in 
the  superior  court  charging  the  violation  of 
the  writ  In  support  of  such  petitions  more 
than  100  affidavits  were  filed.  A  general 
review  of  the  evidence  disclosed  by  these 
affidavits  is  wtiolly  Impracticable.  Some  of 
plaintlfTs  in  error  are  expressly  mentioned 
in  a  part  of  the  affidavits,  to  which  reference 
should  be  made. 


In  support  of. the  petition  of  June  22d,  It 
was  alleged  in  one  of' the  affidavits  that  Thom- 
as Queenan,  at  the  east  door  of  the  factory, 
spoke  to  one  Hall  and  tried  to  persuade  him 
to  quit  working  for  complainant  and  said  to 
him,  "Do  yon  know  that  they  have  got  to 
come  to  terms  with  us?"  and  Hall  answered, 
"No,  I  don't  know  that"  when  Queenan  re- 
plied, "Well,  you  should  know." 

An  employe  of  complainant  was  stopped  by 
plaintiff  in  error  John  O'Brien  as  the  former 
was  going  to  bis  lunch  at  the  noon  hour. 
O'Brien  said  to  him :  "Yon  beys  ought  to 
stay  out  and  Join  the  union;  you  want  to 
try  and  get  the  other  fellows  out  and  Join 
the  union  also."  When  the  employe  said  be 
was  satisfied  with  his  work  and  did  not  want 
to  quit  O'Brien  responded,  "If  you  don't 
come  out  to-night  I  will  lick  you." 

The  affidavits  In  support  of  the  petition  o£ 
July  14th  show  that  on  divers  days  between 
June  22d  and  July  14th,.pkalntlff8  In  eeroe 
Fisher,  Christensen, '  Evans,  Masbek,  and 
Brent  picketed  and  patrolled  around  and 
about  complainant's  place  o£  business,  watch- 
ing the  streets,  alleys,  and  approaches  there- 
to, daily  shifting  their  positions;  that  they, 
stationed  themselves  where  the  labeirers  em- 
ployed in  the  factory  were  obliged ,  to  pass 
throtigh  the  picket  lines,  and  their  attitude 
was  ugly  and  menaelBgi  and  such  as  to  cause 
fear  in  the  minds  of  an  ordinary  person; 
and  that  John  O'Brien  picketed  and  patrolled 
In  a  similar  way.  O'Brien  In  his  answer 
states  that  he  was  fined  July  2,  1903,  whidi 
was  under  the  rule  to  show  cause  entered  oa 
the  petition  filed  June  22d.  He  said  in  his 
answer  that  since  July  2d  he  had  not  to  any 
way  participated  In  the  strike,  thereby  ad- 
mitting,  by  Inference,  that  prior  to  that  time 
he  bad  taken  part  In  the  same. 

In  addition  to  the  specific  instances  men- 
tioned, the  evidence  abundantly  shows  that 
employes  of  the  Kellogg  Company,  and 
persons  seeking  employment  there,  were  way- 
laid on  their  way  to  and  from  the  factory, 
inisnlt^,  threatened,  and-  In  many  instances 
assaulted  and  beaten,  by  strikers,  pickets, 
and  patroUers,  and  that  on  June '30,  1903, 
when  a  nnmber  of  men  and  girls  wer^  being 
escorted  from  the  factory  to  their  homes, 
they  were  met  by  a  crowd  of  men  and  bc^fs, 
bringing  on  a  series  riot  The  employes 
were  hissed,  called  "scabs,"  bricks  and  stones 
were  thrown  at  some  of  them,  and  more  or 
less  shooting  occurred.  Large  numbers  of 
the  strikers  surrounded  the  plant  in  company 
with  at  least  a  part  6i  plalntifFs  in  error, 
and  sought  by  every  means  in '  their  power 
to  embarrass  and  hinder  the  company  In 
the  peaceable  pursvlit  of  Its  business.  The 
evidence,  considered  as  a  whole,  is  convin- 
cing that  each  of  the  plalntlfCs  In  error  was 
actively  engaged  in  one  or  more  of  these  un- 
lawful acts,  or  aided,  abetted,  advised,  as- 
sisted, or  encouraged  others  to  commit  them. 
That  the  acts  were  unlawful  and  In  di8re> 
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gard  o(  fha  expretwed  oomftaBds  of  the  in- 
Jtinctlon  cannot  be  dented. 

Tbe  Importance  and  far-reachlne  oonae- 
quences  of  the  cases  are  fully  appreciated. 
We  have  endeavored  to  give  tlie  material 
Quefitlous  raised  and  discugsed  in  tbe  argu- 
ment doe  consideration,  and  have  reached' 
the  conclusion  that  tbe  Judgments  of  the 
superior  court  were  properly  affirmed  by  the 
Appellate  Court  The  Judgment  of  the  lat- 
ter court  will  accordingly  be  affirmed. 

Judgment  affirmed. 

800TT,  J.,  dissents. 

(as  111.'  87TJ 

CITT  OF  CHICAOO  ▼.  MoOAKTNHT.     ■ 
(Supreme  Court  of  Illinois.   June  23,  1909.) 
1.  Appkai/— Ekvibw— FiNDiWGS  OF  Fact. 

A  finding  of  fact  that,  in  orieinal  pro- 
ceedings to  condemn  land  for  the  widening  of 
a  street,  the  benefiu  of  tbe  property  in  question 
were  presented,  involved,  considered,  and  de- 
termined, cannot  be  reviewed  for  insnffldency 
of  the  evidence  to  sustain  It;  in  tbe  absence  of 
a  bill  of  exceptions. 

SL  Jcimuibnt—  Rks  Judicata— Emincnt  Do- 
XAIH— AWASD  or  Damaqes— Benefits. 
Where  a  petition  for  condenjination  of 
land  to  widen  a  street  prayed  that  the  just 
eompensation  to  be  paid  for  private  property 
for  the  impjrovement  should  be  ascertained  by 
the  jury,  toe  jury,  though  authorized  to  con- 
aider  benefits  to)  land  not  taken,  for  tbe  purpose 
of  setting  off  such  -  benefits  against  damages, 
had  no  power  to  award  a  judgment  for  bene- 
fits in  excess  of  such  damages,  and  hence  a 
Judgment  that  the  land  not  taken  was  not 
damaged  was  not  res  judicata  of  the  question 
of  bmiefits,  preclndiag  an  assessment  of  such 
land  for  benefits  accruing  frqni  tbe  improvement 
Magmder,  J.,  dissenting. 

Brror  t»  ClreaU  Court,  Cook  Ooun^ ;  O.  P. 
Thompaon,  Judge. 

Proceedings  by  the  city  of  Chicago  t»  con- 
demn land  for  the  widening  of  a  street  .An 
assessment  for  benefits  was  levied  on  tbe 
property  of  VifiDiy  8.  McCartney,  and  from  a 
Judgment  setting  tbe  same  aside  on  his  ob- 
jections the/dty  brings  error.    Reversed. 

Bebearing  denied  October  6,  1905. 

<  Robert  Redfleld  and  William  M.  Plndell 
(ESdgar  Bronson  Tolman,  Corp.  Counsel,  .of 
coansel),  fdr  plalntUT  In  em>r.  Enoch  J. 
'Price,  for  defendant  In  error. 

CSARTWRIGHT,  G.  J.  PUilntlff  In  error 
filed  a  petition  In  the  circuit  court  of  Cook 
coanty  to  condemn  37  feet  oft  tbe  east  side  of 
lands  owned  by  tbe  defendant  in  error  anid 
other  persons  for  widening  South  Park  ave- 
nne^  under  tbe  provision  of  article  9  of  the 
-city  and  Tillage  act  providing  for  making  lo- 
cal improvements  by  special  ussessment  On 
a  trial  by  Jury  there  was  a  verdict  awarding 
97,474.88  as  compensation  for  the  37  feet 
taken  from  lots  owned  by  defendant  in  error, 
and  finding,  that  there  was  no  damage  to  the 
remainder.  PlalntltC  In  error  afterward  filed 
a  supplemental  petition  for  a  special  assess- 
ment upon  property,  benefited  by  the  improve- 
ment to  pay  t^  total  compensation  awarded 


to  all  the.  owners,  wltb  tbe  costs  and  expen- 
ses. Commissioners  were  amwlnted  by  the 
court  to  mak«  snob  assessment;  and  an 
assessment  roll  was  returned  into  court, 
amounting  to  $21,233.81.  LoU  1  to  8,  In- 
clusive, in  Edgar  M.  SnoTV  &  Co.'s  subdivi- 
sion, platted  subsequent  to  tbe  condemnation, 
owned  by  defendant  in  error,  were  separate- 
ly assessed  in  amounts  aggregating  $9,017.04. 
Defendant  In  error  filed  numerous  objec- 
tions to  the  assessment,  one  of  whlcb  was 
that  the  benefits  had  already  been  paid  In  tba 
condemnation  proceedings;  and  after  a  trial 
by  Jury,  In  which  the  Issues  were  found  for 
tbft  plaintiff  in  error,  a  new  trial  was  granted, 
and  tbe  defendant  In  error,  by  leave  of  court, 
filed  an  amended  objection  as  follows: 
"The  former  Judgment  of  condemnation,  to 
which  this  proceeding  Is  limited,  finding  the 
value  of  the  portLaoa  of  lota  16  and  16  In 
said  blodc  2,  Ywby'a  subdivision,,  aforesaid, 
and  also  finding  no  damages  to  the  parts  of 
said  premises  not  taken,  necessarily  Included 
a  consideraticm  of  tbe  question  of  special 
benefits  to  the  part  not  taken;  secondly,  evi- 
dence was  in  fact  taken  as  to  snch  b^ieflti^ 
and  considered  by  tbe  Jury  aa  an  offset  to 
damages  to  tbe  parts  not  taken,  and  the  ob- 
jector pleads  said  Judgment  In  bar  to  thl« 
proceeding,  and  shows  that  the  same  is  res 
Judicata  as  respects  the  subject-mattor  of 
this  proceeding."  The  cause  was  then  beard 
by  the  court  without  a  Jury,  and  a  Judgment 
was  entered  In  favor  of  the  defendant  in  er* 
ror,  refusing  confirmation  oC  tbe  assessment, 
and  dismissing  tbe  petition,  as  to  bis  lots. 
The  Judgment  so  entered  cohtalned  the  fol- 
lowing finding:  "In  the  original  condemna- 
tion proceedings  In  this  case  tbe  benefits  to 
the  property  in  question,  hereinabove  men^ 
tioned,  were,  under  the  Issues  there  present- 
ed. Involved,  considered,  and  determined,  and, 
having  been  litigated  in  that  case,  cannot 
again  be  the  subject  of  litigation.  Tbe  city 
Is. estopped  by  the  former  verdict  and  Judg- 
ment, and  the  court,  for  the  reasons  afore- 
said, finds  the  issues  for  the  said  objector." 
Tbe  writ  of  error  In  this  case  was  sued  oat 
to  review  that  judgment 

There  is  no  bill  of  exceptions  in  the  record, 
and  for  that  reason  the  finding  of  fact  that 
In  the  original  condemnation  proceedings  the 
beneiQts  to  the  property  in  question  were  pre- 
sented, Involved,  considered,  and  determined 
cannot  be  questioned  on  account  of  any  Insuf- 
ficiency of  the  evidence  to  sustain  such  find- 
ing. The  court  will  not  inquire  into  the  suf- 
ficiency of  tbe  evidence  to  support  a  finding 
unless  there  is  an 'exception  preserved  in  a 
bill  of  exceptions.  The  office  ot  a  bill  of  ex- 
ceptions is  to  pes^ve  in  the  record  such  mat- 
ters as  occur  during  a  trial  which  would  not 
otherwise  become  a  part  of  the  record,  and 
as  to  such  matters  an  alleged  erroneous  rul- 
ing or  finding  must  be  excepted  to,  and  the 
exception  preserved  In  a  bill  of  exceptions. 
Martin  T.  Foulke;  114  lit,  206;  29  N.  B.  683; 
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Firemen's  Ina.  Co.  v.  Peck,  126  111.  408,  18  N. 
B.  752;  Cochran  v.  Village  of  Park  Ridge, 
183  in.  295,  27  N.  B.  939.  But  no  bill  of 
exceptions  is  necessary  where  the  error  ap- 
pears In  the  record  and  judgment  of  the 
court  Kitchen  v.  Burgwin,  21  111.  40;  Van 
Dnsen  v.  Pomeroy,  24  111.  289 ;  Wiggins  Ferry 
Co.  V.  People,  101  III.  446 ;  McChesney  v.  City 
of  Chicago,  151  111.  S07,  87  N.  B.  872.  The 
error  alleged  in  this  case  appeacs  in  the  rec- 
ord, which  shows  that  there  was  an  original 
condemnation  proceeding.  In  which  compen- 
sation was  awarded  for  a  part  of  the  lots 
taken  to  widen  the  street,  and  the  Jury 
found  that  there  were  no  damages  to  the  re- 
mainder. The  objection  of  defendant  In  error 
was  based  on  that  verdict,  and  alleged  that 
the  judgment  was  res  judicata  in  this  pro- 
ceeding. If,  as  a  matter  of  law,  the  amount 
of  special  benefits  accruing  to  the  prop- 
erty of  defendant  in  error  could  have  been 
considered  and  determined  in  the  condem- 
nation proceeding  by  a  verdict  finding  that 
there  was  no  damage  to  such  property,  so 
that  the  judgment  entered  on  such  verdict 
would  become  res  judicata  of  the  question 
raised  In  this  case,  the  finding  of  the  court 
that  such  special  benefits  were  presented, 
considered,  and  determined  must  be  regarded 
as  conclusive.  On  the  other  hand,  if  no  such 
question  could  have  been  determined  by  sacb 
verdict,  and  no  judgment  could  have  been  or 
was  entered  assessing  the  benefits  to  the 
property,  then,  as  a  matter  of  law,  this 
judgment  is  wrong. 

The  issues  in  the  condemnation  case  were 
different  from  the  issues  in  this  case.  The 
petition  for  condemnation  prayed  that  the 
jost  compensation  to  be  paid  for  private  prop- 
erty to  be  taken  for  the  improvement  should 
be  ascertained  by  a  jury.  The  jury  were  re- 
quired by  law  to  ascertain  such  just  compen- 
sation to  be  paid  for  the  property  taken,  and 
the  damages,  if  any,  to  the  residue,  but  not  to 
assess  benefits,  however  great  such  benefits 
might  be  in  excess  of  any  damages  sustained. 
The  benefits  to  the  property  not  taken  could 
not  be  set  off  against  the  compensation  to  be 
paid  for  the  land  taken,  as  has  been  decided 
in  numerous  cases.  The  jury  awarded  com- 
pensation for  the  37  feet  taken  for  widening 
the  street,  and  were  bound  to  allow  the  full 
value,  withont  deducting  benefits.  When  the 
jury  came  to  consider  the  question  whether 
the  portion  of  the  property  not  taken  was 
damaged,  they  were  limited  to  that  single 
question.  On  that  question  they  were  author- 
ized to  consider  any  special  benefits  for  the 
purpose  of  reducing  or  balancing  damages; 
but  that  was  only  for  the  purpose  of  deter- 
mining whether  the  remaining  property  was 
damaged,  and  the  amount  of  such  damage. 
The  consideration  of  special  benefits  to  prop- 
erty claimed  to  be  damaged,  but  not  taken, 
goes  only  to  the  extent  of  offsetting  or  balan- 
cing damages.  The  measure  of  damages  is 
the  reduction  in  value  of  the  residue  of  the 
'tract  by  reason  of  the  Improvement,  and.  If 


the  residue  will  be  worth  less,  tbe  difference 
is  to  be  allowed  as  damages.  But  If  there 
are  special  benefits  rendering  It  far  more 
valuable,  they  cannot  be  charged  to  the  own- 
er, or  recovered  from  him.  As  was  said  In 
Page  V.  Chicago,  Milwaukee  &  St  Paul  Bail- 
way  Co.,  70  111.  324:  "This  is  not  deducting 
benefits  or  advantages  from  damages,  but  It 
is  ascertaining  whether  there  be  damages  or 
not"  If  it  Is  found  that  the  special  benefits 
accruing  equal  the  damages,  the  owner  can- 
not recover  anything,  for  the  simple  reason 
that  there  are  no  damages.  If  the  benefits  are 
less  than  the  damages,  the  owner  will  be  en- 
titled to  recover  the  excess  as  his  just  com- 
pensation, which  Is  Mily  saying  that,  ap<Hi 
considering  the  value  of  the  property  before 
and  after  tbe  Improvement,  there  is  a  certain 
amount  of  damage.  Harwood  v.  City  of 
Bloomington,  124  111.  48,  16  N.  E.  01 ;  Good- 
winie  V.  City  of  Lake  View,  137  111.  51,  27  N.  a 
15 ;  Leopold  v.  City  of  Chicago,  150  111.  568,  37 
N.  E.  892.  If  the  jury  in  a  condemnation  pro- 
ceeding award  damages  for  pr<H>erty  not  taken, 
the  judgment  Is  conclusive  against  a  subse- 
quent proceeding  to  assess  it  for  benefits,  be- 
cause the  judgment  Is  conclusive  that  tttere 
are  damages,  and  not  benefits;  bat,  whece  a 
jury  simply  find  that  there  are  no  damages, 
the  verdict  and  judgment  are  not,  and  cannot 
be,  conclusive  that  there  are  no  benefits.  The 
fact  that  property  Is  greatly  benefited  and 
doubled  In  value  by  an  Improvement  Is  not 
inconsistent  with  a  verdict  that  It  Is  not  dam- 
aged, but  perfectly  consistent  with  it  It 
would  seem  to  be  an  absurdity  to  say  that 
the  finding  of  a  jury  that  the  property  of  de- 
fendant In  error  was  not  damaged  was  also 
a  finding  that  It  was  not  benefited — a  qnes- 
tlon  which  tbe  jury  could  not  legally  consider. 
The  purpose  apd  effect  of  this  proceeding 
are  different.  The  commissioners  were  re- 
quired to  assess  against  the  lots  of  defoid- 
ant  in  error  the  benefits  that  would  accrue 
from  the  Improvement  They  were  not  au- 
thorized to  award  damages  for  depreciation 
of  the  lots  resulting  from  the  taking  of  a 
part  of  them,  the  fact  that  there  were  no 
damages  having  been  determined  In  the  «m- 
demnatlon  proceeding.  Leopold  v.  City  of 
Chicago,  supra.  As  to  tbe  case  just  cited.  It 
may  be  said  that  the  legal  principles  stated 
in  the  opinion  are  correct  and  in  accordance 
with  previous  decisions,  although  the  con- 
clusion drawn  from  them  is  perhaps  a  non 
sequitur,  which  should  not  be  followed.  In 
the  assessment  roll  tbe  property  of  the  de- 
fendant In  error  was  assessed  $9,017.64  for 
benefits  accruing  from  tbe  Improvement  As- 
suming that  the  property  Is  benefited  to  the 
amount  assessed,  his  reply  is  that  those  bene- 
fits have  already  been  considered  &nd  allowed 
by  the  verdict  of  the  Jury  that  his  property 
was  not  damaged.  Manifestly  the  verdict 
and  judgment  in  tbe  condemnation  case  could 
have  no  such  legal  effect  The  jury  in  that 
proceeding  could  not  have  returned  a  ver-- 
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diet  tor  Bach  benefits,  or  tbe  conrt  have  enter- 
ed a  Jinlgment  under  which  plaintiff  in  error 
could  huve  recovered  them.  Such  a  Judgment 
would  have  been  unauthorized  by  law,  and 
beyond  the  power  of  tbe  court  PlalntUC  in 
errw  in  the  condemnation  proceedings  was 
entitled  to  offset  benefits  against  damages 
not  exceeding  the  amount  of  damages,  but 
the  Jury  did  not  return  any  finding  that  there 
were  or  were  not  any  benefits,  bat  only  that 
there  were  not  damages.  While,  under  the 
eoDBtitution,  benefits  cannot  be  offset  against 
compensaton  for  land  taken,  and  the  owner 
must  be  paid  in  money  the  full  value  of  land 
taken,  the  constitution  authorizes  the  Gen- 
eral Assembly  to  vest  the  corporate  authori- 
ties of  cities,  towns,  and  villages  with  power 
to  make  local  improvements  by  8i>ecial  assess- 
ment In  the  condemnation  proceeding 
tbe  owner  must  be  paid  the  full  value 
of  his  property  which  is  taken  for  public 
.  ase ;  but  If  a  part  only  la  taken,  and  the  re- 
mainder is  enhanced  In  value  by  the  improve- 
ment, it  may  be  specially  assessed,  under  the 
constitution,  to  pay  for  the  improvement  If 
a  proceeding  is  instituted  for  such  special  as- 
sessment the  requirement  of  tbe  constitu- 
tion for  compensation  is  saHsfied.  Good- 
wiUie  v.  City  of  Chicago,  supra;  City  of 
Bloomington  v.  Latham,  142  111.  462,  32  N.  E. 
506,  18  L.  E.  A.  487.  The  verdict  of  the 
Jory  in  the  condemnation  proceeding  finding 
that  the  property  of  the  defendant  in  error 
was  not  damaged,  and  the  Judgment  entered 
in  pursuance  of  such  verdict,  did  not  and 
could  not  legally  settle  tbe  question  whether 
there  wo-e  benefits  to  the  property  or  not 
It  is  in  no  manner  inconsistent  with  the  ver- 
dict and  Judgment  that  there  are  substantial 
benefits,  and  the  property  is  greatly  enchan- 
ced  in  valu&  The  finding  that  benefits  were 
considered  in  the  condemnation  proceeding 
canot  be  regarded  as  a  finding  that  defend- 
ant in  error  was  charged  with  any  excess 
of  benefits  above  damages,  since  that  could 
not  be  done,  but  only  as  a  finding  that  bene- 
fits were  considered  as  offsetting  or  balan- 
cing damages.  Tbe  Judgment  must  therefore 
be  reversed  for  error  apparent  in  the  record. 

The  Judgment  is  reversed  and  tbe  cause 
r^nanded. 

Reversed  and  remanded. 

KAORUDEB,  J.  (dissenting).  This  is  a 
supplemental  petition  filed  by  the  city  of 
caiicago  on  February  20,  1897,  under  section 
53  of  article  9  of  part  1  of  the  city  and  vil- 
lage act  (1  Starr  &  O.  Aiui.St  1896,  [2d  Ed.] 
p.  778,)  praying  that  steps  be  taken  for  an 
assessment  to  raise  the  money  necessary  to 
imy  the  compensation  and  damages  theretofore 
awarded  for  property  taken  or  damaged  for 
opening  South  Park  avenue  from  Fifty-fifth 
-street  to  Fifty-siztb  street.  An  assessment 
roll  was  finally  filed  on  July  17,  1897,  which 
assessed  tbe  total  sum  of  19,017.64  as  spe- 
cial benefits  upon  tbe  land  herein  involved. 


remaining  after  taking  tbe  east  37  feet  under 
the  description  of  sublots  1  to  8  in  Edgar  M. 
Snow  &  Co.'s  subdivision,  etc.  Various  ob- 
jections were  filed  to  tbe  assessment  by  de- 
fendant in  error.  On  the  issues  found,  trial 
was  had  before  tbe  circuit  court  without  a 
jury,  and  finding  was  made  and  Judgment 
was  rendered  refusing  confirmation  of  the 
assessment  and  dismissing  the  petition  as 
to  the  land  herein  involved.  This  writ  of 
error  is  sued  out  for  the  purpose  of  revers- 
ing such  Judgment  of  confirmation. 

Among  the  objections  filed  to  the  confirma- 
tion of  the  assessment  in  this .  supplemental 
proceeding  was  tbe  objection  that  the  de- 
fendant in  error,  owner  of  the  property  con- 
demned in  the  condemnation  proceeding,  has, 
by  virtue  of  the  Judgment  in  that  proceed- 
ing under  the  issues  therein  submitted  to  the 
Jury,  already  paid  for  the  special  benefits  to 
the  land  not  taken  for  the  improvement.  In 
that  the  verdict  and  Judgment  of  condemna- 
tion, finding  the  value  of  the  land  taken,  and 
also  finding  no  damages  to  the  parts  of  said 
land  not  taken,  included  a  consideration  of 
the  question  of  special  benefits  to  the  parts 
not  taken,  and  that  evidence  was  in  fact  tak- 
en therein  as  to  such  benefits,  and  considered 
by  the  Jury  as  an  offset  to  damages  to  the 
parts  not  taken;  "and  the  objector  pleads 
said  Judgment  in  bar  of  this  proceeding,  and 
shows  that  the  same  is  res  Judicata  as  re- 
spects the  subject-matter  of  this  proceeding." 
In  other  words,  the  defense  made  in  this 
supplemental  proceeding  is  that  in  the  con- 
demnation proceeding  the  amount  of  special 
benefits  to  the  land  of  defendant  in  error 
which  was  not  taken,  and  which  is  here 
sought  to  be  assessed,  was  passed  upon  in 
determining  the  damages  to  the  land  not 
taken,  and  that  therefore  the  question  of  such 
benefits  is  res  Judicata,  and  cannot  be  again 
litigated  in  this  supplemental  proceeding. 

It  has  been  held  by  this  court  that  in  a 
condemnation  proceeding,  benefits  to  the  prop- 
erty not  taken  cannot  be  set  off  against  the 
compensation  to  be  paid  for  the  land  actually 
taken,  but  that  in  determining  the  amount 
of  damages  to  land  not  taken  for  public  use, 
special  benefits  to  tbe  property  damaged 
may  be  set  off  against  the  damages  accruing 
to  the  property.  Leopold  v.  City  of  Chicago, 
160  111.  568,  37  N.  E.  892;  Concordia  Ceme- 
tery Ass'n  V.  Railroad  Co.,  121  111.  199,  12  N. 
E.  536.  In  Leopold  v.  City  of  Chicago,  supra, 
we  said  (page  572  of  150  IlL,  page  893  of  37 
N.  B.) :  "In  the  condemnaticm  proceeding  the 
conrt  properly  instructed  tbe  Jury,  as  we  have 
seen  it  did,  that,  in  determining  whether  the 
taking  of  a  portion  of  the  lot  materially  im- 
paired the  value  of  the  remaining  part  not  tak- 
en, the  Jury  must  consider  all  special  benefits 
accruing  from  tbe  proposed  improvement  to 
the  part  not  taken.  If  it  be  found  that  the 
special  benefits  thus  accruing  equal  the  dama- 
ges, the  owner  can  recover  nothing.  If,  how- 
ever, the  benefits  are  less  than  tbe  damages 
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occasioned,  the  owner  wHl  be  entitled  to  re- 
cover the  excess  as  his  just  compensation 
for  the  damage  to  bis  land,  and  provision 
must  be  made  for  the  payment  thereof." 
GoodwUlle  V.  City  at  Lake  View.  137  111.  51, 
27  N.  B.  15.  In  Goodwlllle  v.  City  of  Lake 
View,  supra,  it  affirmatively  Appeared  that  In 
the  condemnation  proceeding  the  amount  of 
the  special  benefits  accruing  to  the  land  of 
the  objector  not  taken  was  In  Issue,  and  the 
question  as  to  such  amount  was  submitted  by 
the  court  to  the  jury ;  and,  the  benefits  hav- 
ing been  there  set  oft  against  damages  to  the 
part  of  the  land  not  taken,  it  was  held  that 
an  attempt  to  raise  money  to  pay  for  the  prop- 
erty taken  or  damaged  by  the  assessment 
of  special  benefits  on  the  sanie  land,  under 
section  53  of  article  9  of  the  City  and  Village 
act,  and  thus  require  the  owner  to  pay  the 
benefit  twice,  was  in  palpable  violation  of  the 
Constitution,  tind  that  the  recovery  of  special 
benefits  in  such  a  condemnation  proceeding 
will  estop  the  city  from  again  imposing  the 
same  by  way  of  special  assei?sinent  upon  the 
same  property,  abd.  that  the  landowner  could 
not  be  required  to  pay  twice  the  special  bene- 
fits to  his  property. 

The  question  then  arises  whether,  in  the 
case  at  bar,  special  benefits  were  set  off 
against  damages  to  the  part  of  the  land  of 
defendant  in  error  which  Was  not  taken  in 
the  condemnation  suit  The  judgment  in  the 
case  at  bar  in  this  supplemental  proceeding, 
confirming  the  assessment, '  was  entered  on 
June  22,  1901,  nunc  pro  tune  lis  of  the  13th 
day  of  May,  1901 ;  and  after  redtlng  that  the 
court  had  heard  the  evidence  both  on  the  ob- 
jections usually  triable  by  the  court  alone, 
and,  by  stipulation  of  the  parties,  had  also 
heard  the  evidence  upon  the  Issues  usually 
triable  by  a  Jury,  the  circuit  court  rendered 
the  following  judgment:  "In  the  original 
condemnation  proceedings  in  this  case  the 
benefits  to  the  property  in  question  herein- 
above mentioned  were,  under  the  Issues  there 
presented,  Involved,  considered, '  and  deter- 
mined, and,  having  been  litigated  in  that 
Case,  cannot  again  be'  the  subject  of  litiga- 
tion ;  the  city  is  estopped  by  the  former  ver- 
dict and  judgment;  and  the  court,  for  the 
reasons  aforesaid,  finds  the  issues  for  the 
said  objector,  and  that  as  to  said  objector 
and  as  to  said  premises  the  application  for 
judgment  of  confirmation  should  be  refused, 
and  the  petition  for  a  special  assessment 
should  be  dismissed ;  and  to  the  above  find- 
ings the  said  city  of  Chicago,  by  its  counsel, 
here  and  now  excepts,  and  moves  the  court 
to  grant  a  new  trial  herein,  which  motion  by 
the  court  is  here  and  now  overruled  and  de- 
nied, to  the  overruling  and  denying  of  which 
said  motion  said  city  of  Chicago,  by  its  coun- 
sel, here  and  now  excepts,  whereupon  it  is 
ordered  and  adjudged  by  the  court  that,  as  to 
the  objections  filed  by  said  Harry  S.  McCart-. 
ney  to  the  said  special  assessment  petition 
find  the  assessment  roll,  and  filed  on  behalf 


of  the  premises  described  as  lots  1  *•■>  '8, 
*    •    *    judgment  of  ebttflrmatlon  of  the  as- 
sessment roll  is  refused,   and-  judgment  18 
hereby  rendered  for  the  objectors,  and  thfe 
said  petition  as  to  th^e  said  premises  is  here- 
by dismissed;  and  from  the  aforesaid  judg- 
ment and  order  the  said  city  of  Chicago  prays 
an  appeal  to  the  Supreme  Court  of  Illinois," 
etc.    It  will  be  observed  that  the'  judgment 
of  confirmation  finds  as  a  fact  that  In  the 
condemnation  proceeding  the  ben^ts  to  the 
property  in  question  "were;  nndet*  the  issues 
there   presented,   involved,  considered,    and 
determined."    Whether  l*e  benefits'  to  the 
property  In  question  weret)re8ented,- Involved, 
considered,  and  determined  in  t^e  condemna- 
tion proceeding  was  a  question  of  tact.    There 
is  no  bill  of  exceptions  in -this  record,  and 
therelfore  we  cannot  know  what  the  evidence 
was,  upon  which  the  circuit  court  decided  the 
question  of  fact  above  Indicated.    Noiie  of 
the  evidence  Is  preserved.    It  nVuSt,  from  the 
recital  in  the  judgment,  hn"ve  betfn  made  to 
appear  to  the  trial  court  that  the  benefits  to 
the  property  in  question  were  involved,  con- 
sidered, and  determined  in  thfe  condemnation 
proceeding,  and  this  court  -will  presume,  in 
support  of  the  Judgment,  that  such  evidence 
was  heard.    In  Kelley  v.  City  of  Chicago;  148 
111.  90,  35  N.  E.  752,  we  said  (page  SQ  of  148 
111.,  page  752  of  85  N.  E.)  :  '  "There  is  in  this 
case  no  bill  of  exceptions  containing  the  eti- 
dence  upon  which  the  court  acted  in  ovennl- 
Ing  objections  2,  8,  and  4,  or  nfTon-  whlth  the 
jury  rendered  their  verdict;  and,  in  Its  a"b- 
sence  from  the  record,  it  must  be  presumed 
the  facts  shown  were  sufficient  fo  sustain 
the  finding.    The  presumption  6f  the  correct- 
ness and  regularity  of  judicial  proceedings 
will  obtain  until  error  therein  Is  shown  by 
the  record."    In  Boyles  v.  Chytraus,  175  III. 
370,  51  N.  E.  563,  we  said  (page  373  of  175 
111.,  page  564  of  51  N.  B.) :    'There  being  "nb 
,  bill  of  exceptions  in  the  case,  the  presump- 
tion arises  that  the  necessary  proof  was  In- 
trocluced  in  the  court  belo-w '  to  sustain  the 
findings  of  the  judgment  and  the  allegations 
of  the   pleadings.    •    ♦    •    'Where  it  court 
of  superior  general  jurisdiction  has  profceed- 
ed  to  adjudicate  and  render  judgment  tn  a 
matter  before  it,  all  reasonable  ^ntendments 
will  be  Indulged  In  favor  of  Its  jiirlsdictftm." 
Osgood  V.  Blackmore,  59  111.  261.    The  por- 
tion of  the  Judgment  wtiidh  recites:  that  miob 
benefits,  "having  been  litigated  In  that  csose, 
cannot  agnln   be  the  subject  of '  litigation, 
[and]  the  city  is  estbpped  by  the  former  ■ver- 
dict and  judgment;'!  is  e  conclnsion  of  law, 
but  is  a  conclusion  ivhlcb  necesearily  followis 
from  the  fact  stated,  and  dbes  not  in  any  way 
militate  against  the  finding  of  the  fact  aa  la- 
dlcated  abova    • 

The  fact  of  the  absence  of  a  bill  of  escep- 
tlons  is  sought  to  be  avoided  by  the  conten- 
tion that  the  proceedings  In  the  oondemua- 
tlon  case  are  a  part  of  tbe  record  in  the  snp- 
plemental  assessment  "proceedio 
igilized  by' 
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It  was  not  necessary  to  embody  such  proceed- 
ings in  a •  bill  of ' exceptions.  'The  petition 
In  the  condenmatiOB'  proceeding  and  the 
TerdU^  of  the  jury  '  and  the  judgniieDt 
of  condemnation  therein  do.  appear  In 
the  present  record,  but  thoy  are  mere  sur- 
plusage^ and  cannot  be  taken  notice  of  by 
this  conrt,  because  they  are  ,not  presented 
to  the  court 'by  a  bill  of  exceptions.  This 
court  has  h(!ld  In  a  number  of  cases  that,  as 
between  the  condemnation  judgment  and  the 
supplemental  proceeding  instituted  under 
section  63  of  article  9,  the  stapplemental  pro- 
ceeding is  collateral  to  the  condemnation 
Judgment  GoodwilHe  v.  City  of  I/Ske  View, 
137  IlL  51,  27  N.  B.  15;  Gage  v.  City  of  Chi- 
cago 146  IlL  499,  34  N.  H.  1034 ;  Newman  v: 
City  of  Chicago,  153  IlL  409,  38N.E.  1053; 
Philadelphia  &  Reading  Coel  Co,  v.  Cltyof  Chi- 
cago. 158  1)1.  9,  41  N.  B3.  1102;  Harris  v.  City 
of  Chicago,  162  lU,  28a  44  N.  E.  437;  Le- 
Moyne  ▼.  City  of  Chicago,  175  IlL  356.  61  N. 
E.  718;  Dickey  t.  City  of  Chicago,  152  111. 
4G8,  38  N.  E.  932;  Bass  v.  People,  203  IlL 
206,  67  N.  E.  806 ;  Thomas  tf.  City  of  Chicago, 
a04  lU.  611.  68  N..  E.  653. 

In  GoodwilHe  v.  City  of  Lake  View,  supra, 
we  said  (page  62  of  137  111.,  page'  17  of  27  N. 
%),;  "Although  a  supplemental  petition  Is 
filed  in  the  condemnation  proceeding,  the  re- 
lief sought  thereby  is  supplemental  and  colt 
lateral  to  the  proceeding  In  which  the  Judg- 
Dftent  of  condemnation  was  rendered,  and  the 
questliMis  arising  In  the  original  proceeding 
eannot  be  relltlgated  upon  the  supplemental 
petition.  It  is  for  a  distinct,  separate  purpose, 
tliat  is,  to  raise  funds  to  pay  the  Judgment 
already  entered.  In  the  condemnation  pro- 
ceeding the  court  had  jurisdiction  of  the  sub- 
ject-matter and  of  the  persons  of  appellants, 
and  the  judgment  therein  was  binding  and 
conclusive  upon  them,  and  they  cannot  bp 
permitted  to  attack  it  thus  collaterally."  In 
Bass  V.  People,  supra,  we  said  (page  208  of 
203  111.,  page  806.  of  67  N.  E,) :  "The  supple- 
mental proceeding  is  collateral  to  the  one  on 
which  the  Judgment  of  condemnation  was 
rendered,  and  the  questions  Involved  in  the 
original  proceeding  cannot  be  relltlgated  on 
the  supplemental  petition  for  a  special  as- 
sessment ;  but.  If  the  condemnation  judgment 
is  entered  without  jurisdiction,  it  may  be 
collaterally  attacked  in  the  proceeding  to 
confirm  the  special  assessment."  In  Good- 
wllUe  V.  City  of  Lake  View,  supra,  we  also 
.said:  "The  Judgment  In  the  Condemnation 
proceeding  was  final,  conclusive,  and  binding 
upon  the  appellants  and  all  others  who  were 
parties  thereto  until  reversed,  vacated,  or 
set  aside  in  some  direct  mode  known  to  the 
law;"  and,  this  being  so,  the  party  who  de- 
sires to  use  the  proceedings  in  the  condem- 
nation proceeding  as  evidence  In  the  supple- 
mental proceeding  must  introduce  the  papers 
and  records  in  the  condemnation  pro- 
ceeding   in    evidence^    and    embody    them 


in  the  record  by  8  bill  of  exceptions.  In 
Gage  V.  City  of  Chicago,  supra,  where 
there  was  an  application  for  the  confirmation 
of  a  special  assessment  made  for  the  purpose 
of  raising  money  to  pay  the  compensation 
for  laud  condemned  for  a  street,  an  objection 
was  made  that  the  description  of  the  land 
condemned  was  illegal  and  void;  and. there. 
In  discussing  that  objection,  the  court  say 
(page  503  of  146  111.,  page  1035  of  34  N.  E.)  : 
"On  examining  the  verdict,  as  the  same  was 
ofilered  in  evidence  and  Is  preserved  in  the 
bill  of  exceptions  in  this  case,  we  find  that, 
while  the  description  which  it  gives  of  the 
land  condemned  is  somewhat  informal,  it  is 
not  so  imperfect  as  to  make  the  identity  of 
the  land  intended  to  be  described  tut  all  un- 
certain." It  thus  appears  that  in  the  Gage 
Case,  supra,  the  verdict  In  the  condemnation 
proceeding  was  introduced  In  evidence,  and 
preserved  by -a  bill  of  exceptions.  In  Leo- 
pold V.  City  of  Chicago,  supra,  where  a  sup- 
plemental petition  was  filed  under  section  53, 
the  objectors  offered  in  evidence  therein  the 
petition  for  condemnation  filed  by  the  city, 
the  instructions  to  the  Jury,  the  verdict  of 
the  jury,  and  the  judgment  in  the  condem- 
nation proceeding,  and  also  ofTered  evidence 
to  prove  that,  upon  the  trial  in  the  condem- 
nation proceeding,  evidence  was  Introduced 
of  the  damages  and  the  extent  thereof  to 
the  part  of  the  land  not  taken,  and  also  evi- 
dence tending  to  show  that  the  special  bene- 
fits accruing  from  the  improvement  to  the 
part  of  the  land  not  taken  would  equal  the 
damages  sustained  by  it,  and  that  therefore 
the  remainder  of  said  lot  would  not  be  dam- 
aged, which  evidence  the  trtal  court  excluded, 
and  thereupon  It  was  held  by  this  court  that 
the  trial  court  "erred  In  exclAding  the  record 
in  the  condemnation  proceeding  and  the  offer- 
ed evidence."  Counsel  for  plaintifT  in  error 
rely  upon  the  case  of  Guild  v.  City  of  Chi- 
cago, 82  III.  472,  as  sustaining  their  conten- 
tion that  the  petition,  verdict,  and  judgment 
in  the  condemnation  proceeding  are  a  part 
Of  the  record  in  the  supplemental  assessment 
proceeding,  and  need  not  be  presented  by  a 
bill  of  exceptions.  In  that  case,  however, 
although  the  court  refer  to  set^on  63,  which 
speaks  of  the  assessment  as  being  in  "the 
same  proceedings"  as  the  proceeding  fior  con- 
demnation, it  appeared  that,  on  the  trial  be- 
low, the  ordinance  attached  to  the  petition 
for  condemnation  was  recognized  and  treated 
by  both  parties  as  a  part  of  the  record.  But 
the  case  of  Guild  v.  City  of  Chicago,  supra, 
was  referred  to  and  commented  upon  by  the 
late  Mr.  Justice  Baker  in  the  case  of  Phila- 
delphia &  Reading  Coal  Co.  t.  City  of  Oliicago, 
supra.  In  reference  to  the  very  point  here  in- 
volved; it  being  said  in  that  case  (page  15 
of  158  111.,  page  1103  of  41  N.  B.),  "It  is 
true^  the  supplemental  petition  is  filed  'in 
the  same  proceeding  ;',but  this  is  a  mere  mafr 
ter  of  conrenience,  and  is  done  only  by  vlr- 
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tue  of  a  direct  authority  given  by  the  statute 
(chapter  24,  art  9,  {  63).  And  although  this 
court,  In  Guild  v.  City  of  Chicago,  82  111.  472, 
says,  'This  assessment  was  in  the  same  pro- 
ceeding,' yet  It  also  there  speaks  of  'the  origi- 
nal petition  In  the  condemnation  proceeding* 
and  'the  supplemental  petition  In  the  assess- 
ment proceeding.'  This  was  because  there 
were  two  distinct  and  particular  suits  or  pro- 
ceedings, but  Joined  or  yoked  together,  as  we 
have  seen,  simply  for  purposes  of  conven- 
ience." If  the  condemnation  proceeding  and 
the  supplemental  assessment  proceeding  are 
distinct  suits,  then  the  proceedings  in  the  con- 
demnation case  are  not  necessarily  a  part  of 
the  record  in  the  supplemental  assessment 
case,  and  must  be  Introduced  In  evidence 
and  presented  in  a  bill  of  exceptiona  This 
was  not  done  here,  and  therefore,  although 
the  verdict  and  judgment  in  the  condemna- 
tion proceeding  appear  in  this  record,  they 
are  mere  surplusage  and  must  be  disregarded. 

In  Thrifts  v.  Fritz,  101  111.  457.  which  was 
an  appeal  by  an  alleged  purchaser  of  mort- 
gaged premises  at  a  master's  sale — who  was 
also  a  party  complainant  to  the  bill  to  fore- 
close, he  holding  the  senior  mortgage — from 
a  decree  requiring  him  to  pay  the  difference 
between  the  amount  bid  by  him  and  the 
amount  realized  on  a  resale.  It  was  held  that 
the  original  record  In  the  proceedings  to  fore- 
close could  not  be  considered  by  this  court  as 
evidence  of  any  facts,  unless  offered  In  ev- 
idence In  the  proceeding  against  the  purchas- 
er, and  preserved  In  the  record  of  that  case 
by  bill  of  exceptions  or  certificate  of  the 
Judge;  and  it  was  also  there  held  that  In 
such  case  the  motion  or  petition  to  enforce 
the  liability  of  the  purchaser  was  a  separate 
and  independent  proceeding,  and  essentially 
a  new  proceeding,  and  not  the  same  as  the 
one  In  which  the  sale  was  ordered,  and  that 
the  transcript  of  the  proceeding  in  the  latter 
"finds  no  appropriate  place  with  the  record" 
in  the  former. 

It  is  contended  by  the  plaintiff  in  error 
that  the  verdict  and  Judgment  In  the  con- 
demnation proceeding  show  that  the  benefits 
to  tbe  property  in  question,  and  here  involv- 
ed, were  not,  under  the  Issues  in  the  con- 
demnation proceeding  there  presented,  involv- 
ed, considered,  and  determined.  It  is  un- 
necessary to  discuss  the  question  whether 
this  contention  is  well  founded  or  not,  in 
view  of  the  facts  that  the  Judgment  In  the 
supplemental  assessment  proceeding  finds  to 
the  contrary,  and  that  the  proceedings  in 
the  condemnation  case  are  not  before  us  by 
being  embodied  in  a  bill  of  exceptions. 

Accordingly,  I  think  that  the  Jadgm«it  ot 
the  circuit  court,  sustaining  the  objections 
of  defendant  In  error,  and  dismissing  the  sup* 
plemental  proceeding  as  to  him  and  bis  prop- 
erty, should  be  affirmed. 


(2U  111.  392) 

HARTSHORN   et   al.   v.   ILLINOIS    VAL- 
LEY RY.  CO. 
(Supreme   Court  of  Illinois.    June  23,   1905.) 

1.  EuiRKNT  Domain— BviDENCK  of  Vaiuk. 

In  a  suit  to  condemn  land  for  a  railroad 
right  of  way  then  in  posBession  of  a  traction 
company,  which  had  constructed  and  placed 
in  operation  its  line  of  railway  over  the  same, 
evidence  that  the  best  use  to  which  the  land 
in  its  then  condition  waa  adapted  was  for  rail- 
road purposes,  and  the  value  of  the  land  for 
such  purposes,  was  admissible ;  defendants  be- 
ins  entitled  to  the  highest  fair  cash  market 
value  of  the  land  actually  taken,  for  the  best 


use  for  which  it  was  adapted. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain.  {{  353,  356.] 

2.  Samb— Benefits. 

Where,  in  a  suit  to  condemn  land  for  a 
railroad  right  of  way,  located  at  a  distance 
from  any  populous  center,  it  was  claimed  that 
land  not  taken  was  valuable  as  a  factory  sit& 
evidence  that  the  building  of  the  road  would 
be  a  benefit  and  not  an  Injury  to  such  factory 
site  was  admisaible,  though  the  witnesses  wers 
unable  to  estimate  the  benefit  in  money. 

8.  Sajce. 

Where,  in  a  proceeding  to  condemn  land 
for  a  railroad  right  of  way,  located  at  a  dis- 
tance from  any  populous  center,  defendants 
claimed  that  the  land  was  especially  valuable 
for  factory  sites,  and  at  the  time  the  case  was 
tried  a  line  of  electric  railroad  was  operated 
over  the  land,  the  maintenance  of  such  road 
should  be  taken  Into  consideration  in  esti- 
mating damages  and  benefits  to  land  not  taken. 
4.  Sake. 

Where  land  at  a  distance  from  a  populous 
center  was  sought  to  be  condemned  for  a  rail- 
road right  of  way,  on  which  an  electric  rail- 
road was  then  being  operated,  and  defendants, 
on  the  same  day  the  condemnation  petition 
was  filed,  subdivided  the  land,  which  was  a^i- 
cultural,  and  filed  a  plat  for  record,  showmg 
the  railroad  track,  and  the  lots  could  only  be 
bought  and  sold  with  the  expectancy  that  they 
would  be  along  the  car  track,  so  as  to  render 
them  accessible,  the  plat  of  such  subdivision 
was  properly  admitted  in  evidence. 
6.  Same— Rebuttal  Evidence. 

Where,  in  a  suit  to  condemn  land  for  a 
railroad  right  of  way,  defendants  claimed  that 
the  taking  of  the  land  would  deprive  them  of 
switch-track  connections  with  a  railroad,  and 
in  support  thereof  offered  evidence  that  the 
railroad  officials  refused  to  connect  a  switch 
with  the  main  line  at  a  distance  less  than  3,000 
feet  west  of  a  tunnel,  no  part  of  which  could 
be  on  the  railroad's  right  of  way,  plaintiff  was 
entitled  to  show  in  rebuttal  that  15  years  prior 
a  switch  had  been  placed  on  the  right  of  way 
of  the  railroad  company,  connecting  with  the 
main  line  1,762  feet  west  of  the  tunnel,  for  the 
purpose  of  shipping  clay  on  a  part  of  the  land 
not  taken. 
6.  Same— J UBT— Second   Yenibb. 

Kurd's  Rev.  St.  1903,  p.  909,  c.  47,  i  3. 
provides  that,  if  a  petition  to  condemn  land  be 
presented  to  a  judge  In  vacation,  he  shall  note 
thereon  the  day  of  presentaticm  and  the  day 
when  he  will  hear  the  same,  and  shall  order  the 
Issuance  of  sununons  to  each  resident  defend- 
ant, and  the  publication.  Section  6  requires 
the  court,  at  the  time  of  issuing  the  summons 
or  making  publication,  to  write  the  names  of 
64  disinterested  freeholders  on  serrate  slips 
of  paper,  and,  in  the  presence  of  2  disinterested 
freeholders,  select  12  persons  to  serve  as  ju- 
rors ;  and  section  7  dedares  that,  if  a  panel  be 
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not  tall,  the  jnd^  hearing  the  petition  ahall 
designate  by  name  the  necessary  number  of 
persons  of  proper  (qualifications  to  serve  as 
Jurors.  Held,  tliat  since  a  condemnation  pro> 
ceeding  is  a  proceeding  in  court,  wliether  in- 
stituted in  vacation  or  in  term  time,  where  the 
judge  l>efore  wltom  the  petition  was  first  pre- 
sented was  unable  to  preside  at  the  trial,  and 
a  challenge  to  the  array  was  sustained,  it  was 
the  duty  of  the  judge  to  issue  a  new  venire 
in  the  same  manner  as  the  first  one  liad  been 
issued. 

7.  AppkaIi— Habmxess  Erbob. 

Where,  in  condemnation  proceedings,  after 
clialienge  to  the  array^  of  jurors  had  been 
sustained,  the  pifsiding  judge  erroneously  desig- 
nated 12  persons,  by  name,  to  act  as  jurors, 
instead  of  issuing  a  new  venire,  'but  defend- 
ants did  not  claim  that  the  jury  before  whom 
the  case  was  tried  after  a  challenge  to  the 
•iray  liad  been  denied  were  prejudice  against 
them,  or  that  they  were  not  qualified,  the  error 
was  harmless. 

8.  Eminent  Domain— Award. 

In  proceedings  to  condemn  land  for  a  rail- 
road right  of  way,  facts  held  insufficient  to 
show  that  the  damages  awarded  were  grossly 
inadequate. 

Appeal  from  Circuit  Court,  La  Salle  Coun- 
ty; R.  M.  Skinner,  Judge. 

Proceeding  by  the  Illinois  Valley  Railway 
C<Hni>any  to  condemn  a  right  of  way  over  cer- 
tain land.  From  a  Judgment  asBesslng  dam- 
ages of  Alfred  I.  Hartshorn  and  others,  thay 
appeal.    Affirmed. 

Rehearing  denied  October  5,  190Bb 

The  appellee,  the  Illinois  Talley  Railway 
Company,  filed  Its  petition  in  the  circuit 
coart  of  La  Salle  connty  against  appellants 
to  condemn  a  right  of  way  across  the  north- 
west quarter  and  a  part  of  the  southwest 
tinarter  of  section  IS  in  La  Salle  township, 
in  said  connty,  for  a  proposed  line  of  rail- 
way extending  from  Princeton,  In  Bnreaa 
county,  to  Jollet,  In  Will  county.  The  origin 
of  this  controversy  was  a  condemnation  snlt 
between  the  Illinois  Valley  Traction  Com- 
pany and  appellants,  which  was  decided 
by  tbls  court,  and  reported  in  210  HI.  609, 
71  N.  B).  612.  The  traction  company  was 
organized  under  the  general  corporation  laws 
of  the  state,  and  we  held  that  under  the 
facts  shown  In  that  case,  it  could  not  exer- 
cise the  right  of  eminent  domain.  After 
that  opinion  was  filed,  the  appellee,  the  Illi- 
nois Valley  Railway  Company,  was  organiz- 
ed under  the  railroad  act  as  a  railroad  com- 
pany, and  this  condemnation  suit  was  com- 
menced to  acquire  the  right  of  way  across  the 
same  lands  which  the  traction  company  had 
sought  to  condemn  in  their  former  proceed- 
ing. The  traction  company  conveyed  by  deed 
Its  line  of  railway  and  appurtenances  to  ap- 
pellee. Appellant  Hartshorn  for  many  years 
had  owned  the  south  half  of  section  12,  on 
the  southeast  quarter  of  which  are  located 
Telns  of  lime  rock  suitable  for  the  manu- 
facture of  natural  cement  It  is  claimed 
that  this  cement  could  not  be  utilized  on  ac- 
count of  the  lack  of  shipping  facilities,  and 
that  Hartsbom  purchased  a  part  of  the 
northwest  quarter  of  section  IS,  lying  north 
of  the  right  of  way  of  the  Rock  Island  Rail- 
way Company.    A  ravine  called  "Swanson's 


Ravine"  extended  north  and  south  across 
this  tract  dividing  it  into  two  parts.  Locat- 
ed on  the  part  west  of  Swanson's  ravine,  it 
Is  claimed,  are  deposits  of  rock  used  in  the 
manufacture  of  Portland  cement  and  on 
the  part  lying  east  of  the  ravine  are  deposits 
of  shale  and  fire  clay  used  for  the  manu- 
facture of  brick.  On  February  28,  1908, 
Hartshorn  sold  and  conveyed  to  the  appel- 
lant the  Garden  City  Sand  Company  that 
portion  of  the  northwest  quarter  of  sectloD 
13  lying  east  of  the  ravine,  reserving  to  him- 
self a  right  of  way  from  the  southeast  quar- 
ter of  section  12  across  the  tract  sold  to  the 
sand  company.  The  appellant  sand  company 
Is  a  corporation  organised  for  the  manu- 
facture and  sale  of  brick,  lime,  cement  and 
other  building  materials.  The  land  sought 
to  be  taken  in  this  proceeding  is  a  strip  50 
feet  wide,  extending  across  the  lands  of  ap- 
pellants In  a  northeasterly  direction.  Im- 
mediately north  and  parallel  with  the  right 
of  way  of  the  Rock  Island  Railway  Com- 
pany. Immediately  north  of  the  right  of 
way  of  said  railway  company,  on  the  lands 
of  appellants  In  ^tlon  18,  Is  a  narrow  strip 
of  land,  of  Irregular  shape,  which  Is  prac- 
tically on  a  level  with  the  tracks  of  said 
railway:  said  piece  being  in  the  form  of  a 
triangle,  and  having  a  width  varying  from 
nothing  to  140  feet  From  all  sides  of  tbls 
small,  level  strip  of  land  north  of  the  Rode 
Island  right  of  way,  the  land  rises  In  bluflTs, 
from  the  top  of  which  It  extends  on  a  rough 
elevation.  The  right  of  way  sought  to  be 
condemned  takes  60  feet  off  of  the  south  end 
of  this  level  land,  and  lies  between  the  re> 
mainlng  portion  and  the  Rock  Island  tracks ; 
leaving  a  level  strip  about  90  feet  wide.  The 
traction  company,  after  It  procured  its  Judg- 
ment In  the  previous  case,  proceeded  to  con- 
struct its  railway  across  tills  strip  of  land, 
erecting  poles,  wires,  rails,  ties,  and  other 
appliances  for  the  operation  of  an  electric 
railway,  and  proceeded  to  operate  Its  cars. 
In  the  case  at  bar  appellants  claim  these 
Improvements  as  a  part  of  the  real  estate, 
and  the  trial  court  so  held. 

The  appellants  filed  separate  cross-peti- 
tions claiming  damages  to  the  property  not 
taken,  on  the  ground  that  the  taking  of 
the  strip  In  question  did  not  leave  sufficient 
room  upon  which  to  erect  factory  plants,  and 
for  the  further  reason  that  they  were  de- 
prived of  switching  privileges  and  connec- 
tions with  the  Rock  Island  tracks,  hence 
the  remainder  of  the  land  was  destroyed  for 
manufacturing  purposes. '  Close  to  the  east 
end  of  the  sand  company's  land  the  north 
tra<^  of  the  Rock  Island  road  passed  through 
a  long  tunnel,  cut  through  a  solid  rock  in 
the  bluff,  and  through  this  tunnel  ran  all  of 
the  west-bound  trains. 

The  jury  fixed  the  value  of  the  lands  actu- 
ally taken  from  Hartshorn  at  $2,200  and  all 
the  lands  actually  taken  from  the  sand  cota- 
pany  at  $1,200,  and  allowed  no  damages  to  the 
lands  not  taken.    Judgment  was  entered  up- 
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on  the  verdict,  to  reverse  which  this  appeal 
l8  prosecuted. 

FuUerton    &    Bldredge,     for    appellanta 
Duncan,  Doyle  ft  O'Conor,  for  appellee. 

WIIiKIN,  J.  (after  stating  the  facts). 
It  la  first  insisted  that  the  court  erred  in  the 
admission  and  exclusion  of  evidence;  The 
witnesses  introduced  by  appellee  to  prove  the 
value  of  the  land  actually  taken  testified 
that  the  best  use  to  which  the  land,  in  its 
then  condition,  was  adapted,  was  for  rail- 
road purposes,  and  gave  their  value  accord- 
ingly. It  is  claimed  by  appellants  that  the 
land  was  best  adapted  to  manufacturing  pur- 
poses, and  was  of  no  value  to  appellants  for 
railroad  purposes,  and  hence  the  admission 
of  this  evidence,  taken  In  connection  with 
the  twenty-second  instruction  given  on  be-' 
half  of  appellee,  was,  in  effect,  telling  the 
Jury  that  if  they  believed  from  the  evidence 
that  this  60  foot  strip,  with  the  improve- 
ments thereon,  was  best  adapted  to  railroad 
purposes,  they  should  so  find,  notwithstand- 
ing such  value  might  be  much  less  th^  for 
manufacturing  purposes.  Prior  to  the  con- 
demnation proceedings  the* land  bad  never 
been  used  for  manufacturing  purposes,  but 
for  agricultural  and  pasture  purposes.  The 
petition  for  condemnation  was  filed  on  July 
26,  190i.  The  strip  sought  to  be  taken  was 
at  that  time  lu  the  possession  of  appellee  by 
virtue  of  the  sale  to  it  by  the  Illinois  Valley 
Traction  Company,  which  had  constructed 
and  placed  in  operation  its  line  of  railway 
over  the  strip,  and  hence  at  that  time  the 
strip  was  being  used  for  railroad  purposes. 

Under  the  law,  appellants  were  entitled 
to  the  highest  fair  cash  market  value  of  the 
land  actually  taken,  for  the  best  use  to  which 
it  was  adapted.  West  Chicago  Street  Rail- 
road Co.  V.  City  of  Chicago,  172  111.  198,  50 
N.  B.  185.  Its  best  use  was  to  be  ascertain- 
ed from  the  evidence.  The  appellants  had 
the  right  to  show  the  value  of  the  land  for 
the  best  use  to  which  they  thought  It  was 
adapted,  and  the  appellee  to  show  the  best 
use  to  which  It  thought  the  premises  were 
adapted.  Tlie  Jury  were  entitled  to  inspect 
the  land  and  form  their  Judgment  from  such 
Inspection,  and,  from  all  the  evidence  offer- 
ed, determine  what  was  the'  best  use  to 
which  the  land  was  adapted,  and  what  was 
its  fair  cash  market  value  for  that  use. 
Phillips  V.  Town  of  Scales  Mound,  105  IIL 
353,  63  N.  E.  180;  Ligare  v.  CaUcago,  Madi- 
son &  Northern  Railroad  Co.,  166  111.  249, 
46  N.  B.  803 ;  Rock  Island  &  Peoria  Railroad 
Co.  V.  lieisy  Brewing  Co.,  174  111.  547,  51  N. 
B.  572.  It  was  not  the  duty  of  appellee  to 
call  upon  appellants  and  ask  them  to  state 
the  use  to  which  they  thought  their  lands 
best  adapted,  but  it  was  the  privilege  of  ap- 
pellee to  produce  such  proper  testimony  with 
reference  to  that  use,  and  the  price  thereof, 
oa  it  saw  fit.  Appellee  claimed  the  land  was 
best  adapted.  In  its  then  condition,  for  rail- 
road purposes,  and  appellants  claimed  It  was 


best  adapted  for  manufacturing '  purposes. 
Evidence  in  support  of  both  of  these  condi- 
tions was  admitted,  and  was  competent. 

It  is  next  contended  that  the  court  erred 
in  the  admission  of  evidence  as  to  the  amount 
of  benefit  or  damage  to  the  lands  not  taken. 
It  is  claimed  that  certain  witnesses  were  per- 
mitted to  testify  from  experience  in  the  coal 
mining  business,  or  from  experience  as  presi- 
dent of  a  cement  company,  or  from  experience 
in  handling  men,  or  from  knowledge  of  the 
location  of  the  ground,  whether  the  building 
of  the  road  would  be  a  benefit  or  an  injury 
to  the  factory  site;  and  they  testified  that  it 
was  a  benefit,  but  they  could  not  estimate 
that  benefit  in  dollars  and  cents.  It  is  in* 
sisted  that  the  proper  rule  as  to  benefits  it 
damages  to  land  not  taken  is  the  difference 
in  the  fair  cash  market  value  of  the  land 
before  and  after  the  taking,  and  that  the  evi- 
dence complained  of  was  not  based  upon  that 
value,  but  upon  other  facts  and  circum- 
stances. There  can  be  no  doubt  that  the  rule 
a^  to  the  benefits  or  damages  to  land  not 
taken  Is  as  above  claimed  by  appellants.  City 
of  Chicago  V.  Lonergan,  196  111.  618,  63  N. 
B.  1018 ;  Illinois,  Iowa  &  Minnesota  Railway 
Co.  V.  Basterbrook,  211  111.  024,  71  N.  B.  1116. 
We  think,  from  a  careful  examination  of  the 
evidence  and  the  Instructions  of  the  court 
given  upon  both  sides,  that  this  was  the  rule 
adopted  by  the  court  No  less  than  11  In- 
structions were  given  <mi  either  side,  statins 
the  measure  of  damages  to  be  the  difference 
between  the  actual  fair  cash  market  value 
of  the  land  as  it  was  before  the  constmctloii 
of  said  railroad,  and  its  actual  fair  cash  masv 
ket  value  after  the  construction  of  said  rail- 
noad.  Appellants  assert  that  the  remaining 
lands  are  especially  adapted  for  factory  sites. 
They  are  located  at  a  distance  from  any 
populous  center.  The  qnestton  of  securing 
proper  freight  accommodations  and  trans- 
portation fOr  employes  would  certainly  be 
of  importance  in  case  factories  were  located 
thereon.  At  the  time  the  case  was  tried,  a 
line  of  electric  railroad  was  oi)erated '  ovei* 
the  land,  and  was  clearly  an  element  to  be 
taken  into  consideration  in  the  estimation  of 
dosages  or  benefits.  The  evidence  complain- 
ed of  was  based  upon  this  fact,  and  we  think 
it  was  proper  for  the  consideration  of  the 
Jury. 

It  is  next  insisted  that  the  court  Impropo:- 
ly  admitted  in  evidence  the  plat  of  Harts- 
horn's subdivision  of  lands  located  near  the 
right  of  way.  On  the  same  day  the  petition 
for  the  condemnation  was  filed, '  appellant 
Hartshorn  filed  in  the.ofllce  of  the  recorder 
of  deeds  of  La  Salle  county  a  plat  of  his  sub- 
division iyt  a  part  of  section  13.  The  petition 
for  condemnation  stated  that  said  Hartshorn 
was  the  owner  of  the  land  subdivided.  Harts- 
horn filed  his  cross-petition,  in  which  be 
admitted  that  he  was  the  owner  of  the  land 
subdivided,  and  prayed  for  the  assessment 
of  damages  to  all  lands  therein  described, 
thereby  Induding  tbe  land  subdivided.  Mte* 
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Hartshorn  bad  testiflM  to  being  the  owner  ot 
this  land  In  section  13,  upon  cross-examina- 
tion he  was  asked  if  he  had  not  subdivided  a 
part  of  It  Objection  was  made  to  this  ques- 
tion, which  was  overruled  by  the  court,  and  the 
plat  of  the  subdivision  was  offered  in  evidence, 
together  with  certain  deeds  of  conveyance 
of  lands  In  the  subdivision  as  platted.  There- 
upon Hartshorn  asked  permission  to  amend 
his  cross-petition  by  eliminating  the  lands 
subdivided,  and  thereby  releasing  any  claim 
for  damages  to  that  land.  The  court  granted 
the  motion,  and  thereupon  the  appellee  amend- 
ed Its  petition  by  alleging  that  the  land  sub- 
divided was  one  compact,  entire .  tract,  and 
used  by  the  owner  thereof,  as  an  entire' tract, 
for  agricultural  purposes,  together  with 
other  lands  for  which' damages  were  sought 
It  la  insisted  by  appellants  that  as  the  origi- 
nal cro(8-petltloii  claimed  no  damages  to  any 
lands  in  section  13  except  those  containing 
Portlaiul  cement  rock,  and  as  the  amendment 
to  the  cross-petition  was  filed  for  the  purpose 
of  doing  away  with  any  possible  doubt  upon 
that  question,  the  admission  of  the  plat  In 
evidence  was  error.  It  appears  from  the  evi- 
dence  that  all  of  the  land  sorronnding  this 
proposed  right  of  way  was  contiguous,  and 
used  by  Hartshorn  for  agricultural  purposes^ 
Tbe  lots  were  subdivided  and  the  plat  filed 
tor  record  on  tlie  same  day  the  petition  for 
CMtdemnatlon  was  filed.  While  It  la  claimed 
that  the  lots  were  platted  with  the  ezpecta- 
tfon  that  .this  internrban  track  would  be  re- 
moved, we  cannot  see  'how  that  can  be  true. 
The  subdivision  shows  the  railroad  track. 
The  lots  were  located  some  distance  fh>m  any 
popnlons  center,  tat  an  agricultural  district 
They  could  only  be  bought  and  sold  with  the 
expectafilou  that  they  wo«ld  be  along  the  car 
track,  so  porcbasers  might  easily  get  to  and 
tnm  their  bomea  With  tlils  convenl^ice 
tb^  woDld  be  Increased  In  value  and  benefit- 
ed by  the  condemnation.  For  this  reason, 
evidence  of  the  anbdirlsliDn  'was  properly  ad- 
mitted. 

The  appellants  contend  that  the  taking 
of  the  50  feet  in  question  would  derive  them 
of  switch-track  connections  with  the  Bock 
Island  Ballroad,  aad  in  support  of  this  con- 
teeation  offered  evidence  showing  that,  when 
the  sand  company  was  contemplating  .the  pur- 
cbase  of  the  land  from  Hartshorn,  one  <K>Bdl- 
tlon  upon  which  that  purchase  was  made 
was  the  acquirement  of  switch-track  connec- 
tions with  the  Rock  Island  Railroad.  Accord- 
ingly the  officials  of  the  sand  company  in- 
terviewed tile  offldalB  of  tke  Rock  Island 
Railroad  for  the  purpose  of  making  an  agree- 
ment In  regard  to  the  switch.  It  was  claim- 
ed by  the  Bock  Island  officials  that  on  ac- 
count of  the  tunnel  it  would  be  too  dangerous 
to  connect  a  switch  with  the  main  line  at  a 
distance  of  less  than  S,000  feet  west  of  the 
tunnel,  and  that  no  part  of  this  a.WO  feet 
could  be  on  the  right  of  way  of  the  railroad. 
A  l^ter  containing  this  statement  was  offer- 
ed In  evidence  by  appeHants.    In  rebuttal  of 


tiilB  letter  the  court  permitted  appellee  to  in- 
troduce evidence  showing  that  15  years  prior 
a  switch  track  had  been  placed  on  the  right  of 
way  of  the  Bock  Island  Company,  connect- 
ing with  the  main  line  1,762  feet  west  of  the 
tunnel,  for  the  purpose  of  shipping  clay  from 
the  land  now  owned  by  the  sand  company. 
It  is  insisted  by  appellant  that  the  admission 
of  this  evidence  was  error.  The  question  at 
issue  was  whether  or  not  appellants  would  be 
damaged  by  baildlng  the  road  by  reason  of 
being  deprived  of  switching  facilitlea  The 
written  refusal  of  the  railroad  company  to 
build  the  swilich  not  less  than  3,000  feet  was 
offered  to  show  that  appellants  would  be 
spedally  damaged.  In  rebuttal  of  this  evi- 
dence, appellee  offered  evidence  to  show  that 
jus^  such  a  switch  had  been  in  that  partica- 
lar  place  16  years  before,  and  could  be  put 
there  again. :  The  evidence  was  proper  to  be 
oonsidsred  by  the  Jury  In  determining  the 
amount  of  appellants'  damages  in  this  re- 
Bp^t 

.The  petition  In  tills  case  was  presented  In 
vacation  to  Judge  Charles  Blanchard,  who 
made  an  indorsement  thereon  as  to  the  date 
of  the  return  of  summons.  '  The  summons 
was  issued,  and  also  a  voilre  for  the  Jury. 
When  the  case  came  on  to-  be  beard.  Judge 
Blanchard  was  ill,  and  Judge  Bichard  M. 
Skinner,  of  the  same  circuit,  presided.  Ap- 
pellants challenged  the  whole  array  of  Jurors 
on  the  ground  of  cortaiu  alleged  Incompeten- 
cy. The  challenge  was  sustained,  and  the 
Jurors  discharged.  Thereupon  Judge  Skin- 
ner designated  by  name  12  men  to  act  as  Ju- 
rors, and  appellants  challenged  this  array  on 
the  ground,  first,  that  the  petition  had  been 
presented  to  Judge  Blancbard,  and  Judge 
Skinner  was  without  authority  to  issue  the 
new  venire;  second,  the  petition  not  having 
been  presented  to  Judge  Skinner,  he  was 
without  authority  to  order  the  venire; 
third,  the  law  did  not  authorize  the  Judge  to 
designate  the  persons  for  whom  a  venire 
should  issue.  This  challenge  was  overruled, 
and  the  ruling  is  assigned  as  error.  It  is 
claimed  that  it  Is  the  well-established  rule 
that  when  the  power  of  eminent  domain  Is 
sought  to  be  exercised,  and  the  property  of 
the  individual  taken  against  his  will,  such 
proceedings  must  strictly  comply  with  the 
provisions  of  the  statute,  and  the  presenta- 
tion of  the  petition  in  vacation  and  the  sum- 
mons of  the  Jury  must  also  be  in  strict 
compliance  with  the  statute,  and  that  Judge 
Skinner  had  no  authority  to  call  a  new  ve- 
nire of  Jurors,  and  that  no  such  power  exist- 
ed ouder  the  eminent  domain  act  Section 
8  of  the  eminent  domain  act  (Hurd's  Bev. 
at  1903,  p.  909,  c  47)  provides:  "If  such 
pvtition  be  presented  to  a  Judge  in  vacation 
the  Judge  shall  note  thereon  the  day  of  pre- 
sentation, and  shall  also  note  thereon  the  day 
when  be  will  hear  the  same,  and  shall  order 
the  issuance  of  summons  to  each  resident  de- 
fendant, and  the  publication,"  etc.  Section 
6  of  the  same  act  provides  that  it  shall  bC 
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the  duty  of  the  court,  at  the  time  of  the 
Issuing  of  summons  or  making  publication, 
to  write  the  names  of  64  disinterested  free- 
holders on  separate  slips  of  paper,  and  in  the 
presence  of  two  disinterested  freeholders, 
select  12  persons  to  serve  as  Jurors.  Section 
7  of  the  same  act  provides  that  if  the  panel 
be  not  full,  by  reason  of  nonattendance  or  be 
exhausted  by  challenges,  the  Judge  hearing 
such  petition  shall  designate  by  name  the 
necessary  number  of  persons  of  proper  qual- 
Ucations  to  serve  as  Jurors,  in  tbe  case 
of  Bowman  v.  Venice  &  Carondelet  Rail- 
way Co.,  102  III.  459,  In  passing  upon  this 
statute,  we  held  that  courts  are  political 
agents  established  under  the  Constitution, 
and,  in  contemplation  of  law,  have  separate 
existence  distinct  from  the  Judges  who  pre- 
side over  them ;  that  a  Judge  has  no  Judicial 
power  outside  of  the  court  In  which  be 
officiates,  and  wboi  discharging  the  functions 
of  Us  office  he  is  the  court  in  concrete  form, 
and  in  this  sense  Is  often  called  the  "court," 
but,  strictly  and  technically  speaking,  the 
Judge  and  court  are  wholly  distinct:  that  a 
condemnation  proceeding  can  only  be  insti- 
tuted and  conducted  in  tbe  circuit  court  or 
the  county  court,  and,  whether  instituted  in 
vacation  or  term  time,  it  is  equally  a  pro- 
ceeding in  court  To  the  same  ^ect  are 
many  other  decisions  of  this  court.  Hercu- 
les Iron  Works  t.  Elgin,  Joliet  &  Eastern 
Railway  Co.,  141  111.  491,  30  N.  E.  1061; 
St  Louis  &  Cairo  Railway  Co.  v.  Postal 
Telegraph  Co.,  178  111.  508,  51  N.  E.  882.  In 
the  latter  case  we  said  (page  514  of  173  111., 
page  384  of  51  N.  E.) :  "While  it  is  tme  that 
the  act  makes  use,  in  several  of  its  sec- 
tions, of  the  expression  'Judge  or  court,' 
yet  It  was  not  the  Intention  of  the  act 
to  provide  two  tribunals  for  the  hearing  of 
condemnation  cases — one  the  Judge,  as  an  in- 
dividual, and  the  other  the  court  as  a  Judi- 
cial tribunal.  Tbe  Judge  cannot  exercise 
Judicial  power  except  when  sitting  as  a 
court,  and  not  as  an  individual.  Whether 
the  proceeding  be  in  vacation  or  term  time, 
It  Is  a  proceeding  In  court"  The  petition 
was  first  presented  to  Judge  Blanchard  On 
account  of  sickness  he  was  unable  to  pre- 
side at  the  trial,  and  Judge  Skinner  was 
called.  Tbe  acts  of  both  were  not  in  their 
Individual  capacity  as  men  or  as  Judges,  but 
were  tbe  acts  of  the  circuit  court  Upon 
the  challenge  to  the  array  being  sustained, 
It  placed  the  proceeding  in  substantially  the 
same  position  as  if  no  venire  had  been  is- 
sued, and  the  proper  practice  would  have  been 
to  issue  a  new  venire  in  the  same  manner  as 
tbe  first  one  bad  been  issued.  But  even  if 
this  were  not  true,  we  do  not  see  that  appel- 
lants have  any  cause  for  complaint,  as  no 
attempt  has  been  made  to  show  any  injury 
from  the  court's  action.  The  appellants  do 
not  claim  that  the  Jury  before  whom  the 
case  was  tried  were  prejudiced  against  them, 
or   that   they   were  not   fair-minded   men. 


and  of  sufficient  intelligence  to  faithfully 
and  Intellig^itly  discharge  their  duty  as 
]un»s;  but,  on  the  other  band,  tbe  Jury 
seem  to  have  been  satisfactory  to  them,  as 
they  exhausted  only  one-half  of  their  per- 
emptory challenges  in  their  selection.  We 
have  frequently  held  that  the  Judgment  of 
the  court  below  will  not  be  reversed  because 
a  challenge  to  the  array  was  overruled  im- 
less  it  appears  that  some  substantial  right 
was  thereby  impaired.  Slebert  v.  People, 
143  111.  571,  32  N.  E.  431;  Henry  v.  People, 
198  lU.  162,  65  N.  B.  120;  Wistraod  t. 
People,  213  111.  72,  72  N.  E.  748. 

Complaint  is  next  made  of  tbe  twenty- 
second  and  twenty-ninth  instructions  given 
by  the  court  on  behalf  of  appellee.  Both  of 
these  Instructions  lay  down  the  rule  for  the 
assessment  of  damages  and  benefits,  and, 
taken  in  connection  with  all  of  tbe  other 
Instructions,  we  think  the  Jury  were  folly 
Informed  as  to  the  measure  of  damages,  and 
appellants  were  not  injured  tbereby. 

It  Is  next  insisted  that  tbe  damages 
awarded  by  the  Jury  were  grossly  inade- 
quate. It  was  contended  by  appellants  that 
the  lands  taken  were  particularly  adapted 
for  manufacturing  purposes,  and  their  meas- 
ure of  damages  was  based  upon  this  fact 
The  evidence  shows  that  the  lands  had  never 
been  used  for  mannfactorlng  purposes,  bnt 
bad  always  been  used  for  agricnltnral  pur- 
poses. Evidence  was  also  ofTered  by  ai^- 
lee  that  tbe  best  use  to  which  the  land  could 
be  put  in  its  then  condition,  was  for  rail- 
road purposes.  The  amount  of  damage  for 
these  different  purposes  must  necessarily 
vary  considerably.  In  a  prior  c(«demnatlon 
case  the  J\u:y  found  that  tbe  total  damage 
was  $526.  In  this  case  the  Jury  found  that 
tbe  damages  vrere  $3,400.  It  was  a  ques- 
tion for  the  determination  of  the  Jury,  and 
we  cannot  see  from  the  evidence  that  the 
Jury  so  far  made  a  mistake  as  to  reverse 
the  case,  but,  on  tbe  contrary,  we  are  of 
the  opinion  tbat  ttie  damages  given  are  sub- 
stantially In  accordance  with  the  weight  of 
the  evidence. 

There  are  several  other  grounds  of  objec- 
tion urged  by  appellants,  but,  upon  a  con- 
sideration of  the  whole  case,  we  find  no 
reversible  error,  and  the  Judjsment  of  tbe 
circuit  court  will  be  affirmed. 

Judgment  affirmed. 
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ADAMIAN  V.  HASSANOFF. 
(Supreme    Judicial    (Tourt    of    Massachusetts. 
Suffolk.    Sept.  22,  1905.) 

CBEorroBs'  Suit— Pbombtt  not  Subject  to 
Attachmkst  at  Law— When  Maintain- 
able. 
Rev.  Laws,  c.  159,  S  8,  d.  7,  authorizing  suits 
by  creditors  to  reach  any  property  of  a  debtor 
which  cannot  be  reached  at  law,  autliorizes  a 
creditor  to  maintain  a  bill  to  reach  bis  debtor's 
property  sifter  the  Court  in  which  the  suit  is 
brought  has  appointed  a  receiver  with  autfaoritr  • 
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to  obtain  a  warehonse  receipt  for  the  propert7 
as  receiver  and  to  transfer  tne  same  to  another 
warehouse,  anbject  to  the  import  dnties  due 
the  government,  and  impound  the  warehouse 
receipt  in  the  office  of  the  clerk  of  the  court, 
where  the  appointment  was  made  after  at- 
tempted attachments  at  law  by  other  cred- 
itors while  the  property  was  in  a  warehouse 
subject  to  a  lien  for  import  duties  after  the 
diacbarce  ot  the  trustees  in  the  attachment 
suits. 

Appeal  from  Superior  Court,  Snflolk  Coun- 
ty. 

Suit  by  Pamag  Adam  Adamian  against 
Hadji  Nour  Mobamed  Hassanoff.  Firom  a 
decree  dismissing  the  bill,  plaintiff  appeals. 
Reversed. 

W.  B.  Grant,  for  plaintiff.  David  A.  Ellla 
and  Maurice  D.  Abrams,  for  respondent 

KNOWI/rON,  a  J.  This  18  a  bill  in  equi- 
ty,  brought  under  Bev.  Laws,  c  169,  {  S, 
cl.  7,  to  readi  and  apply  property  of  the  de> 
fendant  which  cannot  be  reached  to  be  at- 
tached or  taken  on  execution  In  an  action  at 
law.  The  property  was  a  quantity  of  orien- 
tal mgs  In  a  storage  wareboose,  upon  which 
there  was  a  Uen  for  import  dnties  due  the 
United  States  government  and  another  lien 
for  warehouse  charges.  Three  actions  at 
law  had  snccessively  been  brought  against 
the  defendant  by  other  credltoiB,  on  each  of 
which  there  had  been  an  attempted  attach- 
ment of  the  rugs  by  trustee  process.  The 
warehouse  receipt  ft>r  the  goods  was  held  In 
pledge  by  one  of  these  plaintifrs.  Probably 
because  of  obrioos  difficulties  in  sustaining 
the  attachment,  the  plaintiff  Baksbian  on 
January  20,  1902,  changed  his  action  from 
an  action  at  law  to  a  suit  in  equity  to  es- 
tablish an  equitable  lien  in  his  behalf 
against  the  rugs  of  the  defendant  in  the 
Iwnded  warehouse.  In  which  he  prayed  for  a 
receiver  to  make  payment  of  the  duties  and 
for  the  surrender  to  the  receiver  of  the  ware- 
house rec^pt  then  held  by  the  plaintiff  Bo- 
glglan  as  a  pledgee.  On  January  31,  1902, 
by  agreement  of  the  parties  a  decree  was 
entered  restraining  the  defendant  from  dis- 
posing of  the  goods  and  transferring  the 
suits  brought  by  Boglglan  and  Manuel,  re- 
q)ectlTely,  to  the  equity  side  of  the  court,  to 
be  considered  In  connection  with  the  suit  In 
equity  of  Bakshlan,  with  leave  to  amend 
ttielr  pleadings,  and  referring  all  of  the 
cases  to  a  master.  In  the  suit  of  Manuel  v. 
Hassanoff,  the  finding  of  the  master  was 
for  the  defendant,  and  that  case  was 
not  further  pressed.  Afterwards,  upon  the 
failure  of  the  defendant  to  file  bonds  to 
settle  the  claims  of  the  other  two  plalntlfls, 
the  court  appointed  a  receiver  to  take  posses- 
sion of  the  goods  and  hold  them,  subject 
to  the  further  order  of  the  court,  and  the 
defendant  was  ordered  to  sign  such  papers 
as  would  enable  the  receiver  to  take  posses- 
sion of  them  and  discharge  them  from  the 
«dstlng  liens  upon  them.  The  court  order- 
ed tiie  discharge  of  the  trustees  in  the  suits, 


and  authorized  the  receiver  to  obtain  a  ware- 
house receipt  for  the  goods  In  his  name  as 
receiver,  and  to  transfer  them  to  another 
warehouse,  subject  to  the  United  States  cus- 
tom duties  thereon,  and  to  Impotmd  the 
warehouse  receipts  In  the  office  of  the  clerk 
of  the  court  This  having  been  done,  the 
receiver  was  relieved  from  the  obligation  of 
giving  a  bond.  Afterwards,  upon  applica- 
tions of  the  defendant  at  different  times,  the 
defendant  was  permitted  to  withdraw  the 
goods  upon  his  depositing  In  the  office  of  the 
clerk  sums  amounting  In  the  aggregate  to 
$2,300,  to  be  held  to  satisfy  any  judgment  ob- 
tained against  him  In  the  cases  of  Bakshlan 
and  Boglglan  against  him,  and  also  to  satis- 
fy any  judgment  obtained  by  this  plaintiff, 
Adamian,  if  it  should  be  determined  that  be 
is  entitled  to  share  in  the  goods  or  the  money 
substituted  for  them,  and  to  satisfy  the 
charges  of  the  receiver  and  of  the  defend- 
ant's counsel.  The  suit  of  this  plaintiff 
was  brought  after  the  appointment  of  the  re- 
ceiver and  the  impounding  of  the  receipt  but 
before  the  deposit  of  the  money.  On  Febru- 
ary 8, 1904,  an  order  was  made  that  this  case 
be  heard  in  connection  with  the  other  cases. 
The  question  before  us  arises  upon  an  appeal 
from  a  decree,  afterwards  entered,  sustain- 
ing the  defendant's  demurrer  and  dismissing 
the  bill. 

The  provision  of  Rev.  Laws,  c.  160,  |  S,  cl. 
7,  Is  very  broad  and  Inclusive  as  to  the  prop- 
erty which  may  be  reached  by  this  equitable 
process.  There  is  no  doubt  that  at  the  time 
of  the  filing  of  this  bill  the  property  of  the 
defendant  could  not  be  come  at  to  be  attach- 
ed In  an  action  at  law.  It  was  within  the 
language  of  the  statute  and  within  the  pur- 
I>ose  of  the  Legislature  in  enacting  the  stat- 
ute. It  should  therefore  be  held  for  the 
plaintiff  by  a  court  of  equity,  unless  there  is 
some  good  reason  for  declining  to  hold  it  It 
Is  said  that  it  Is  in  the  custody  of  the  law, 
and  therefore  cannot  be  taken  for  the  satis- 
faction of  the  defendant's  debts.  But  the 
rule  that  property  In  custodia  legls  cannot  be 
reached  by  a  creditor  Is  not  a  rule  strlctls- 
slmi  juris,  but  is  founded  on  convenience, 
and  is  subject  to  exceptions.  Personal  prop- 
erty held  by  an  officer  under  attachment  is  in 
custodia  legis.  Yet  the  same  officer  can 
make  any  number  of  successive  attachments 
upon  It  for  different  plaintiffs.  No  other 
officer  can  attach  It  because,  being  in  the 
hands  of  the  law,  it  is  beyond  his  reach. 

The  cases  In  which  It  has  been  held  that 
property  cannot  be  reached  by  a  creditor  on  a 
bill  in  equity  are  all  founded  on  reasons 
that  do  not  exist  In  this  case.  A  court  can- 
not Interfere  with  property  which  is  In  the 
control  of  another  court  That  was  the 
ground  of  the  decisions  In  Columbian  Book 
Co.  T.  De  Golyer,  115  Mass.  67,  in  Gregory 
T.  Merchants'  National  Bank,  171  Mass.  67, 
50  N.  B.  520,  and  In  Gregory  v.  Boston  Safe 
Deposit  &  Trust  Go.,  17S  Mass.  419,  68  N.  D. 
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889.  Tbat  would  be  a  sufflciest  reason  for 
refusing  tills  plaintiff  relief,  If  be  bad  brought 
bis  suit  In  ttae  Supreme  Judicial  Ck>art  It 
has  also  been  held  that,  where  a  court  is  ad- 
ministering a  fund  for  distribution  among 
creditors  who  are  entitled  to  It,  it  wonld  be 
too  great  an  embarrassment  of  the  r^ular 
proceedings  to  permit  a  creditor  of  ooe  of 
these  creditors  to  come  Into  court  and  liti- 
gate bis  daim  against  the  creditor  who  Is 
primarily  entitled  to  share  in  the  fund. 
That  was  the  ground  of  the  decision  in  Com- 
monwealth T.  Hide.  &  Leather  Insurance  Co., 
119  Mass.  155,  and  WlUiston  Seminary  v. 
Easthampton  Spinning  Co.  (JXass.)  72  N.  B. 
67.  Tuck  V.  Manning,  150  Mass.  211,  22  N. 
E.  1001,  6  li.  B.  A.  666,  although  differing 
somewhat  in  its  facts,  was  brought  within 
the  same  general  principle.  But  the  pres- 
ent case  is  of  a  different  kind.  It  presents 
analogies  to  the  rule  which  allows  successive 
attachments  to  be  made  in  favor  of  different 
creditors  upon  the  same  property  by  the  same 
officer.  The  property  in  this  case  Is  held  by 
the  court,  under  what  is  often  called  an 
"equitable  attachment," .  for  two  creditors  m 
different  suits.  Another  creditor  comes  into 
the  same  court  and  asks  to  have  a  similar 
attachment  put  upon  it  for  his  benefit  This 
additional  attachment  would  not  delay  the 
proceedings  in  the  other  suits  or  Introduce 
any  new  question  Into  them.  The  proceed- 
ings In  those  would  go  oh  to  a  determination, 
without  reference  to  the  last  claim.  If  the 
question  should  arise  whether  the  plaintiffs 
in  them  should  be  held  to  have  acquired 
liens  that  take  precedence  of  this  plaintiffs 
claim,  in  case  the  property  should  be  insuffl- 
clent  to  pay  all  of  them  in  full,  ft  would  be 
decided  according  to  the  law  applicable  in 
such  cases.  But  the  possibility  that  such  a 
question  may  arise  is  not  a  reason  why  the 
property  should  not  be  held  subject  to  appro- 
priation to  the  payment  of  the  defendant's 
debts,  so  long  as  any  of  It  remains.  The 
fact  that  the  property  is  held  by  the  court 
for  the  payment  of  dailns  tn  litigation  there 
is  no  good  reason  why  tbe  court  should  re- 
fuse to  permit  others  having  like  claims  to 
come  In  and  obtain  their  pay  from  the  same 
property,  if  there  Is  enough  for  all.  We  are 
of  opinion  that  the  case  is  within  the  statuta 
Decree  reversed,  and  demurrer  overroled. 


<18S  Haas.  G6S) 
WILSON  V.  MASSACftDSKTTS  INSTI- 
TUTE OF  TECHNOLOGY. 
WELLS  V.  SAME. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept  6,  1905.) 

Gbant  bt  Statute— EktuiTABLK  Rbstbiction 
ON  Use. 

St  1861,  p.  .492,  c.  183,  M  1,  2,  hicorpo- 
rated  an  institute.  Section  3  provided  thut  a 
certain  square  of  land  should  be  reserved  from 
sale  forever,  and  kept  as  an  open  space  or  for 
the  use  of  that  and  another  society.  Section  4 
<pa^  493)  provided  that  the  institute  should 


hold,  0CCUP3',  and  control  the  westerly  two^ 
thirds  o£  the  square,  subject  to  the  atipnlations 
specified.  Section  5  provided  that,  the  other 
society  should  l>e  entitled  to  bold,  occupy,  and 
control  tbe^  easterly  one-third  on  specified  pro- 
visions. Section  6  provided  that  the  rights  and 
privileges  given  by  tlie  last  two  sections  were 
granted  subject  to  further  condition!)  there  spec- 
ified. Section  7  (page.  494)  provided  that  said 
societies  should  o,<^t  cover  with  their  buildings 
more  than  one-third  of  the  area  granted  to 
them.  Sections  8  and  9  provided  that  there 
should  be  reserved  from  sale  the  lots  fronting  on 
the  square  till  the  societies  should  put  the  square 
in  an  attractive  condition ;  that  an  appraisal 
should  be  made  of  the  snrrOUnding  lots  and  the 
square,  and,  if  the  lots  did  not  sell  for  the  ap- 
praised value  thereof  and  of  the  square,  the 
societies  should  make  good  to  the  state  the  def- 
icit. Held,  that  though,  prior  to  sale  of  the 
surrounding  lots,  sections  8  and  9  were  repeal- 
ed by  St  18053,  p.  531,  c.  220,  sections  3  and  7 
imposed  an  equitable  restriction  on  the  square 
in  favor  of  the  surrounding  lots,  so  that  it 
could  not  .be  sold  or  built  over  to  exceed  a 
third  of  its  area,  though  St  1903,  p.  456,  c. 
438,  in  terms  authorizes  it 

Morton  and  Hammond,  JJ.,  dissenting. 

Cases  Reserved  from  Supreme  Judical 
Court,  Suffolk  County;  Jas.  M.  Barker, 
Judge. 

Two  suits,  one  by  Cecil  P.  Wilson,  and 
the  other  by  one  Wells,  against  the  Massa- 
chusetts Institute  of  Technology.  Cases  re- 
served for  the  full  court.  Decrees  for  plain- 
tiffs. 

John  C.  Gray,  Edwd.  L,  Rand,  and  Roland 
Gray,  for  plaintiffs.  €!eo.  Putnam  and  Wm. 
L.  Putnam,  for  defendant 

LORING,  J.  These  are  two  bills  in  eq- 
pity  reserved  for  the  consideration  of  the 
full  court  upon  the  pleadings  and  agreed 
fact^.  They  are  brougbt  by  owners  of  two 
lots  of  land  on  Newbury  street,  In  the  city 
of  Boston,  facing  the  square  on  which  the 
buildings  of  the  defendant  Institute  and 
those  of  the  Society  of  Natural  History  now 
stand,  for  the  purpose  of  having. the  de- 
fendant institute  enjoined  from  covering 
with  its  buildings  more  than  one-third  of  the 
land  "granted"  to  it  by  St  1861,  p.  492,  c 
183,  as  it  is  authorized  to  do  by  St  1903, 
pi  456,  c.  438,  "subject  to  the  rights.  If  any, 
of  other  parties."  The  bills  proceed  on  the 
ground  that  by  the  sale  of  these  and  other 
lots  surrounding  tbe  square  under  this  act 
(St  1861,  p.  492,  c.  183),  an  equitable  re- 
striction was  imposed  upon  this  square  for 
their  benefit,  which  includes  the  right  they 
now  seek  to  enforce. 

By  St  1861,  p.  492,  c.  183,  SS  1>  2,  the  de- 
fendant Institute  is  Incorporated.  By  sec- 
tion 3  it  is  provided  that  the  square  in  ques- 
tion "shall  be  reserved  from  sale  forever 
and  kept  as  an  open  space  or  for  the  nse  of 
such  educational  institutions  of  science  and 
art  as  are  hereinafter  provided  f«r."  By 
section  4  (page  403)  it  Is  provided  that  tbe 
defendant  institute  shall  bold,  occupy,  and 
control  the  westerly  two-thirds  of  said 
square,  subject  to  the  "stipulations"  sped- 
fled,  and  by  section  5  it  Is  provided  that  the 
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Boston  Society  of  Natnral  History  "^Bhall  be 
entitled  to  hold,  occupy  and  control"  the 
easterly  one-third  on  certain  proTisions  there 
specified.  By  section  6  It  Is  provided  that 
the  rights  and  privileges  given  in  the  last 
two  sections  are  granted  subject  to  certain 
"further  conditions^  there  specified.  Then 
comes  the  section  which  Is  here. relied  <m. 
by  the  plaintiffs,  to  wit:  "The  above  named 
80<detle8  shall  not  cover  with  their  buildings 
more  than  one-third  of  the  area  granted  to 
them  respectively."  By  sections  8  and  9 
(page  484)  the  commissioners  on  the  Back 
Bay  are  "Instracted  to  reserve  from  sale 
the  lots  fronting  on  said  square  on  Boyl- 
ston.  Clarendon  and  Newbury  streets,  until 
said  societies  shall,  by  inclosure  and  im- 
provements, put  said  square  in  a  sightly  and 
attractive  condition,"  and  that  an  appraisal 
should  be  made  of  all  the  surrounding  lots 
(except  those  on  Berkeley  street  which  had 
been  already  sold)  and  of  the  square  in  ques- 
tion; and  if  the  surrounding'  lands  when 
sold  do  not  equal  the  appraised  value  of  the 
two  (the  surrounding  lots  and  the  square) 
the  two  societies  shall  pay  the  amount  of  the 
deficit  to  the  commonwealth  for  the  school 
fund,  to  which  the  proceeds  of  the  sale  of 
these  lands  had  been  appropriated  by  the 
LeglBlature. 

St  1801,  p.  492,  c.  183,  was  enacted  on  a 
petition  asking  for  the  incorporation  of  an 
Institution  to  be  entitled  the  "Massachusetts 
Institute  of  Technology,"  and  that  "a  sec- 
tion of  land  on  the  Back  Bay  may  be  re- 
served and  granted  to  the  xise  of  said  in- 
stitute on  such  terms  and  conditions,  as  may 
be  deemed  most  conducive  to  the  objects  of 
the  institute  and  the  industrial  and  educa- 
tional interests  of  the  commonwealth,"  and 
on  a  petition  by  the  Boston  Society  of  Nat- 
ural History  asking  for  a  similar  grant 
These  petitions  were  referred  to  the  Joint 
standing  committee  on  education,  who  made 
a  report  set  forth  in  the  agreed  facts  here- 
inafter set  forth  In  part  In  this  (pinion. 
This  committee  reported  a  bill,  which  is  not 
made  a  part  of  this  case,  but  "shortly  after- 
wards St  1881,  p.  402,  c.  183,  was  passed," 
on  April  10,  1861.  On  September  5,  1861, 
the  appraisal  called  for  by  section  9  was 
completed,  and  the  land  In  the  square  and 
the  land  in  the  snrroundlng  lots  on  Boylston, 
Newbniy,  and  Clarendon  streets  was  ap- 
praised at  $1.05  a  foot 

A  word  as  to  what  the  Back  Bay  lands 
were  will  explain  the  occasion  of  the  "grant" 
to  these  petitioners.  What  Is  now  known  aa 
the  "Back  Bay  District"  of  Boston  was 
originally  flats  covered  by  the  ebb  and  flow 
of  the  tide,  and  used  for  mill  purposes.  It 
became  desirable  to  change  the  use  of  these 
flats  from  mill  purposes  to  land  purposes. 
The  title  to  these  flats  was  In  the  common- 
wealth and  the  companies  which  owned  the 
right  of  flowage  for  mill  purpioses.  Prior  to 
1857  the  commonwealth  had  by  an  adjust- 
ment got  title  to  all  the  land  shown  on  the 
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following  plan,  which  was  adopted  by  ttie 
Back  Bay  commissioners  appointed  under 
Resolve  1852,  p.  209,  c.  79,  and  annexed  to 
their  fifth  annual  report  rendered  in  Janu- 
ary, 1857. .  It  had  determined  to  fill  and  sell 
these  lands,  and  bad  laid  out  the  land  for 
that  purimse  by  the  adopticm  of  this  plan. 
See  Commonwealth  v.  Roxbury,  0  Gray,  451; 
Fifth  Annual  Report  of  the  Commissioners 
cu  the  Back  Bay;  B^port  of  the  Commls- 
aionera  appointed  under  Resolve  1856,  p. 
284,  c.  76,  with  accompanying  documents, 
printed  in  Senate  Doc  No.  17,  for  the  year 
1867;  Resolve  1852,  p.  299,  c.  79;  Resolve 
1855,  p.  984,  c.  60;  Resolve  1856,  p.  284,  c. 
76;  Resolve  1857,  p.  688,  c.  70;  St  1857,  p. 
514,  c.  169;  St  1859,  p.  314,  C.  154;  St  1860, 
p.  156,  c.  200,  S  5.  The  commonwealth  had 
thus  come  into  an  extensive  territory,  from 
the  sale  of  which  a  large  profit  was  expected 
to  result,  after  the  cost  of  filling  bad  been 
met  In  1861,  when  the  act  in  question  was 
passed  (St  1861,  p.  492,  c.  183),  these  flats 
or  lands  were  "being  filled,  but  at  that  time, 
with  other  large  tracts  to  the  west  and 
south,  were  almost  entirely  vacant,  the  res- 
idence portion  of  the  city  being  east  of  Ar- 
Ungton  street  and  the  business  portion  still 
more  to  the  east"  The  lota  surrounding  the 
square  in  question  (46  in  number)  vrece  sold 
at  four  different  auction  sales,  severally  held 
on  September  29,  1863,  May  19,  1864^  Octo- 
ber 26,  1866,  and  April  10,  1869.  The  lot 
now  owned  by  the  plaintiff  WUson  was 
bought  at  the  second,  and  the  lot  now  owned 
by  the  plaintiff  W^ls  at  the  third,  of  these 
sales.  A  plan  annexed  to  the  agreed  facts 
sets  forth  the  actual  price  received  by  the 
commonwealth  troai  the  sale  of  the  46  sur- 
ronndli^  lota  It  is  stated  by  the  plain- 
tUCs,  and  not  contradicted  by  the  defend- 
ant, that  this  plan  shows  that  these  46  sur- 
rounding lots  were  sold  for  $2.46  Vs  a  foot, 
and  that  the  commonwealth  received  from 
these  sales  $90,884.06,  over  and  above  the 
appraised  value  of  the  square  here  In  ques- 
tion, pins  the  appraised  value  of  the  sur- 
rounding lots  made  under  St  1861,  p.  494, 
c.  183,  §  8.  As  both  the  plaintiffs  on  the 
one  hand  and  the  defendant  on  the  other 
band  have  sought  support  from  the  way 
these  sales  were  conducted,  a  short  state- 
ment of  it  is  necessary: 

The  surronndlng  lots  consisted  of  22  on 
Boylston  street,  22.  <m  Newbury  street,  and 
2  on  Clarendon  street  The  lots  fronting 
the  square  on  Berkeley  street  had  been  sold 
before  St  1861,  p.  492,  c.  183,  was  enacted, 
as  we  have  already  said;  and,  as  we  have 
said,  all  that  were  sold  after  that  act  were 
sold  at  public  auction.  Those  on  Boylston 
street  were  sold  on  September  29, 1863.  The 
22  lots  on  Newbury  street  were  offered  for 
sale  on  May  19,  1864,  and  15  of  them  were 
sold  then.  The  remaining  7  were  sold  on 
October  26, 1866,  and  the  2  lota  on  Clarendon 
street  were  sold  on  April  10,  1869.  In  case 
of  all  40  lots  the.  purchaser  took  a  bond 
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for  a  deed,  followed  by  a  conveyance  later 
— In  one  instance  28  years  later.  The  ex- 
planation for  tUs  course  of  conducting  tlte 
transaction  Is  obTlous.  So  long  as  the  title 
to  it  stood  in  the  commonwealth,  a  lot  of 
land  was  not  subject  to  taxation  by  tbe 
local  authorities.  The  four  auction  sales 
were  advertlBed.  The  adTertlsements  of  the 
sales  at  which  tbe  two  lots  now  owned  by 
the  plaintiffs  were  bought  ended  with  this 
statement:  "Catalogues  with  plans  showing 
the  situation  and  area  of  the  several  lots 
to  be  sold,  and  the  minimum  price  of  each, 
together  with  form  of  deed  to  be  given  by 
the  commissioners  and  full  particulars  In 
regard  to  the  restrictions  and  stipulations 
to  be  Incorporated  therein,  may  be  obtain- 
ed"  at  the  office  of  the  commissioners. 

The  catalogue  In  case  of  the  first  of  these 
two  auction  sales  (tbe  second  of  tbe  four) 
covered  lots  on  Commonwealth  avenue,  as 
well  as  the  22  lots  in  qnestion  on  Newbury 
street,  and.  In  case  of  tbe  second  of  these  two 
sales  (the  third  of  the  four),  besides  tbe  seven 
lots  here  in  question,  other  lots  on  Newbury 
grtreet  and  lots  on  Commonwealth  avenue  and 
Beacon  street  The  plan  referred  to  in  the 
concluding  paragraph  of  the  advertisement 
was  pasted  inside  the  catalogue.  It  was  the 
only  statement  contained  in  the  catalogue  of 
what  was  to  be  sold  and  of  the  upset  prices 
fixed  by  the  commissioners  with  the  approval 
of  the  Governor.  It  was  not  otherwise  re- 
ferred to  in  the  .catalogue.  A  copy  of  the 
plan  so  referred  to  in  the  advertisement  and 
pasted  In  the  catalogue  at  the  first  of  these 
two  sales  (the  second  of  the  four)  shows  this 
square  laid  out  as  provided  In  St  1861,  p. 
492,  c.  183.  The  plan  referred  to  In  the  ad- 
vertisements and  pasted  In  the  catalogue 
at  the  second  of  these  sales  (the  third  of  tbe 
foar)  was  the  same  as  the  one  above  set  forth, 
with  this  difference:  In  the  one  used  at  the 
later  sale  tbe  names  of  the  purchasers  of  the 
several  lots  sold  at  tbe  former  sale  were 
added.  The  plans  used  at  the  first  and  fourth 
sales  were  also  the  same,  with  similar  dif- 
ferences as  to  the  absence  or  presence  of 
the  names  of  ptirchasers  of  lots. 

The  form  of  deed  referred  to  In  the  cata- 
logues for  the  first  three  of  the  above  four 
sales  was  a  printed  form  adopted  prior  to 
St  1861,  p.  492,  c.  183,  and  apparently  used 
for  tbe  sale  of  all  lots  on  the  Back  Bay  in- 
differently. It  referred  to  the  plan  of  1857 
alone.  It  will  be  observed  that  on  this  plan 
the  land  is  not  divided  into  lots.  After  No- 
vember, 1866,  the  form  of  deed  set  forth  in  the 
catalogues  referred  "also  to  the  plan  record- 
ed with  Suffolk  Deeds  at  end  of  Book  885," 
which  is  In  fact  a  plan  showing  the  square 
here  in  question  laid  out  as  provided  in  St 
1861,  p.  492,  c.  183.  Of  the  46  lots  here  in 
question  only  2,  namely,  those  on  Clarendon 
street,  were  sold  under  such  a  catalogua 
Two  plans  were  referred  to  in  the  bonds  for 
a  deed  given  for  all  the  lots,  except  those 
given  for  three,  namely,  the  plan  of  1857 


above  set  forth  and  a  sale  plan  of  lots  on 
Commonwealth  avenue  and  Marlborougb 
street  recorded  November  5,  1860,  in  Book 
788,  p.  159,  which  apparently  differs  from  tbe 
plan  of  1857  in  showing  the  division  of  the 
land  Into  lots.  The  reference  to  these  plans 
was  a  part  of  the  printed  form  of  bond  used 
for  Back  Bay  lots  gaierally.  In  case  of  the 
other  three  lots  (not  including,  however,  ei- 
ther of  the  two  here  in  question)  the  second 
of  the  above  plans  was  not  referred  to,  and 
the  plan  showing  the  square  here  In  question, 
laid  out  as  provided  in  St  1861,  p.  492,  c.  183, 
was  referred  to  as  well  as  the  plan  of  1857. 
In  tbe  deeds  of  16  of  the'  lots  on  Boylston 
street  the  only  plan  referred  to  Is  the  plan  of 
1857.  In  the  other  6  tbe  other  plan  set  forth 
in  this  opinion  is  also  referred  to,  showing 
the  square  in  question  laid  out  as  provided 
by  St  1861,  p.  492,  c.  183.  In  case  of  New- 
bury street  the  deeds  of  12  lots  refer  to  the 
1857  plan  only,  while  both  plans  set  forth  In 
this  opinion  are  referred  to  in  the  deeds  of 
the  other  10  lots,  including  the  lots  now 
owned  by  the  plaintiffs. 

All  the  46  surrounding  lots  are  now  built 
upon.  Tbe  buildings  on  Boylston  street  are 
occupied  "by  the  Young  Men's  Christian  As- 
sociation and  for  sundry  mercantile  uses,  by 
the  notel  Brunswick,  and  by  four  dwelling 
houses  used  for  residences";  the  lots  on 
Clarendon  street  by  apartment  houses,  the 
one  on  Boylston  street  having  "stores  be- 
neath" ;  those  on  Berkeley  street  by  a  private 
apartment  house  and  by  an  apartment  and 
mercantile  building;  and  those  on  Newbury 
street  as  follows:  Comer  of  Newbury  and 
Berkeley  streets,  by  a  church ;  the  next  sev- 
en, by  dwelling  houses  used  as  residaices; 
the  next  by  a  club  bouse;  the  next  No.  85, 
by  a  doctor's  ofilce  and  lodging  house  (which 
the  owner  "Intends  within  a  few  months  to 
occupy  •  •  •  again  for  a  residence  aa 
well  as  for  hip  ofllce,  as  formerly");  the 
next,  by  a  lodging  bouse;  the  next  four,  by 
residences  (In  the  last  of  which  the  owner 
also  "carries  on  her  business  as  a  dressmaker 
and  lets  rooms  for  doctors'  offices");  the 
next  by  a  lodging  house;  and  on  the  other 
comer  Is  the  rectory  of  Trinity  Church. 

The  contest  here  is  on  the  application  ot 
well-settled  principles  of  law  to  new  sur- 
roundings. Counsel  for  both  parties  agree 
that  It  is  not  necessary  to  decide  whether  the 
effect  of  St  1861,  p.  492,  c.  183,  was  to  convey 
to  the  two  societies  the  fee  in  tbe  square  in 
question  or  only  certain  rights  of  occupa- 
tion; the  fee  being  retained  in  the  Ck>mmon- 
wealth.  If  we  speak  of  the  grant  as  one  or 
the  other,  it  will  be  for  convenience  only,  and 
not  as  expressing  any  opinion  on  this  point 
We  agree  witb  the  counsel  for  tbe  defendant 
in  their  contention  that  if  St  1861,  p.  492,  a 
183,  was  not  intended  to  give  to  persons  buy- 
ing tbe  surrounding  lots  under  It  the  right 
here  claimed  by  the  plaintiffs,  they  cannot 
make  out  a  case  because  of  the  form  given 
to  the  transaction  by  tbe  officers  of  the  com- 
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monwealtb.  If  St  1861,  p.  482,  c.  183,  was 
not  Intended  to  give  such  a  rlgbt,  such  acts 
ot  these  officers  wonid  not  bind  the  common- 
wealth, on  the  principle  lately  enforced  in 
Wormstead  t.  Lynn,  184  Mass.  425,  68  N.  SL 
841. 

In  cmastming  this  act  the  first  fact  and  the 
most  important  consideration  is  that  the 
grant  to  these  two  societies  was  not  to  cost 
the  commonwealth  a  penny,  and  that  this 
was  to  be  effected  by  dealing  with  the  square 
granted  to  the  societies  in  such  a  way  as  so 
to  enhance  the  value  of  the  surrounding  lots 
that  they  would  yield  as  much  as  or  more 
than  the  aggregate  value  the  two  had  under 
the  conditions  prevailing  before  St  1861,  p. 
482,  c  183,  was  enacted.  And  it  Is  perhaps 
of  some  Interest  that  this '  scheme  was  sug- 
gested to  the  commonwealth  by  the  petition- 
ers for  these  grants,  including  among  them 
the  petitioners  for  the  incorporation  of  the 
defendant  institute.  It  la  stated  in  the  report 
of  the  committee  of  the  Legislature  to  whom 
these  petitions  for  a  grant  of  land  were  re- 
ferred: "According  to  the  plan  of  the  memo- 
rialists, sufficient  space  is  to  be  reserved  to 
leave  wide  openings  around  the  buildings  of 
the  societies."  And  again:  "Common  expe- 
rience shows  that  such  open  ornamental 
grounds  surrounding  the  buildings,  together 
with  the  attractive  exterior  of  the  latter, 
could  not  fall  to  increase  the  value  of  the 
adjacent  lands,  and  to  this  extent  would  re- 
imburse -  the  treasury  for  the  space  with- 
drawn ftom  sale.  As  regards  the  amount  of 
this  enhancing  Influence,  your  committee  have 
been  famished  by  the  memorialists  with  a 
,  large  array  of  facts  derived  from  the  sales 
of  lands  on  the  Back  Bay  and  other  open 
parts  of  the  dty,  going  to  show  that  improve- 
ments of  the  kind  contemplated  have  been 
found  in  every  case  not  only  to  hasten  the 
sale  and  occupation  of  the  adjacent  lands,  but 
to  add  very  largely  to  their  market  valn^ 
making  the  net  proceeds  of  the  adjacent  lands 
in  most  cases  as  great  or  even  greater  than 
tbe  value  of  the  total  area  supposing  no  such 
reservation  to  have  been  made." 

St  1861,  p.  482,  c.  183,  adopted  to  carry 
Into  effect  this  scheme  of  the  "memorialists" 
(including  tbe  defendant  Institute),  provided, 
first  that  the  square  in  question  "shall  be 
reserved  from  sale  forever";  second,  "and 
kept  as  an  open  space  or  for  the  use  of 
the  two  societies;  and,  third,  "the  "above- 
named  societies  shall  not  cover  with  their 
buildings  more  than  one-third  of  the  area 
granted  to  them  respectively."  The  plain- 
tiffs contend  that  these  declarations  were  ad- 
dressed to  the  purchasers  of  the  surround- 
ing lots  fis  the  basis  on  which  those  lots 
were  to  be  sold,  and  were  made  for  the 
benefit  of  such  purchasers,  and  that  having 
bought  on  tbe  faith  of  them,  these  purchas- 
ers are  entitled  to  have  them  specifically 
enforced.  The  defendant,  on  the  contrary, 
insists  that  on  a  fair  construction  of  the 
provisions  of  the  act  the  Legislature  in- 


tended to  keep  and  did  keep  the  control  of 
all  restrictions  in  its  own  hands,  and  that 
the  value  of  the  surrounding  lots  was  to 
be  enhanced  by  the  square  in  question  be- 
ing physically  laid  out  before  they  were 
sold,  and  that  the  square  was  to  continue 
in  tiiat  condition  so  -long  as  the  common- 
wealth, having  regard  to  the  interests  of  all 
concerned,  should  think  it  ought  so  to  con- 
tinue, and  no  longer;  that  St.  1908,  p.  456,  c. 
438,  was  an  exercise  of  the  control  so  re- 
served, and  brought  to  an  end  as  of  right 
the  advantages  for  which  the  purchasers  of 
the  surrounding  lots  paid  an  enhanced  price. 

When  the  defendant  contends  that  in  St 
1861,  p.  482,  c.  183,  the  Legislature  kept  tbe 
control  of  the  whole  situation  in  its  own 
hands,  it  relies  on  the  fact  that,  having  re- 
gard to  the  words  "further  conditions"  In 
section  6,  what  are  called  "stipulations"  in 
section  4  are  really  conditions,  and,  being 
conditions,  the  subject-matters  covered  by 
them  are  matters  between'  the  commtm- 
wealth  and  the  grantees,  and  between  them 
alone.  Were  that  the  whtrfe  story,  the  re- 
sult would  not  necessarily  follow.  The  fact 
that  a  provision  of  a  deed  is  put  in  the  form 
of  a  condition,  and  in  no  other  form,  even 
when  coupled  with  an  express  statement  that 
the  "nonfulfillment  or  breach  •  •  •  shall 
work  a  forfeiture  of  the  estate  hereby  con- 
veyed and  reinvest  the  same  In  the  gran- 
tor," Is  not  decisive  against  its  operating  as 
an  equitable  restriction  in  addition  to  its 
operating  as  a  common-law  condition.  That 
was  decided  in  Hopkins  v.  Smith,  162  Mass. 
444,  38  N.  B.  1122,  and  Is  laid  down  in  the 
recent  case  of  Welch  T.  Austin,  187  Mass. 
256,  258,  72  N.  B.  972,  68  L.  K.  A.  189.  The 
same  principle  would  govern  in  case  of  a 
grant  made  by  act  of  the  Legislature.  The 
doctrine  of  Hopkins  ▼.  Smith  Is  that  In 
spite  of  the  parties  to  a  deed  having  put 
tbe  thing  agreed  upon  in  the  form  of  a  com- 
mon-law condition,  and  a  common-law  condi- 
tion only,  the  question  whether  it  does  not 
operate  also  -as  an  equitable  restriction  is 
one  of  Intention.  Tbe  fact  tliat  the  thing 
agreed  upon  has  been  put  in  the  form  of  a 
common-law  condition,  and  In  tliat  form 
alone,  is  of  Itself  a  matter  to  be  taken  into 
consideration  in  arriving  at  the  intention  of 
the  parties.  But  that  fact  has  no  greater  or 
further  effect.  The  opposite  results  several- 
ly reached  In  the  cases  of  Peck  v.  Conway, 
119  Mass.  546,  and  Clapp  v.  Wilder,  176 
Mass.  332,  57  N.  B.  682,  50  L.  R.  A.  120, 
are  examples  of  the  application  of  this  rule. 

The  cases  of  Episcopal  City  Mission  v.  Ap- 
pleton,  117  Mass.  326,  and  Skinner  v.  Shep- 
ard,  130  Mass.  180  (as  to  which  see  Welch 
v.  Austin,  187  Mags.  256,  259,  72  N.  B.  972, 
68  L.  R.  A.  189),  would  raise  an  additional 
difficulty  in  construing  the  matters  covered 
by  St  1861,  p.  493,  c.  183,  t  4,  to  be  equita- 
ble restrictions  as  well  as  conditions.  If  the 
provisions  of  section  4  were  what  is  here 
relied  on  by  the  plaintiffs  as  the  creation  ojlC 
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tbe  eqnltable  restrlctlonB  Insisted  upon  by 
them.  That  additional  difficulty  consists  in 
the  fact  that  section  4  deals  alike  with  mat- 
tars  with  which  the  purchasers  of  surround- 
ing Iota  have  nothing  to  do,  and  with  In- 
closing, adorning,  and  cnltlratlng  the  open 
ground  around  its  building,  and  thereafter 
keeping  said  ground  and  building  In  a  sightly 
condition.  We  refer  to  the  "stipulation" 
that  "persons  from  all  parts  of  the  common- 
wealth shall  be  alike  eligible  as  membors 
of  said  institute,  or  as  pupils  for  its  instruc- 
tion; and  its  museum  or  conserratory  of  arts, 
at  all  reasonable  times,  and  under  reasonable 
regulations,  shall  be  open  to  the  public." 

But,  as  we  shall  see,  section  4  and  its  pro- 
yisions  are  not  what  the  plaintiffs  rely  upon. 
We  come,  then,  to  tbe  question  of  tbe  true 
construction  of  St  1861,  p.  492,  c.  183. 

In  the  first  place,  it  is  provided  (and  this 
proTlslon  Is  In  section  3,  and  is  not  one  of 
the  "stipulations"  of  section  4,  nor  one  of 
the  "further  conditions"  of  section  6)  that  tbe 
square  in  question  "shall  be  reserved  from 
sale  forever."  It  1b  true  that  the  only  thing 
here  complained  of  Is  a  threat  by  the  de- 
fendant institute  to  build  over  more  than 
one-third  of  the  area  granted  to  It  But 
the  right  to  build  over  more  than  that  area 
and  tbe  right  to  sell  the  whole  area  to 
others  to  be  built  over  by  them  is  treated  in 
St  1861,  p.  492,  c.  183,  as  one  and  Indivisible, 
and  no  distinction  Is  made  In  St  1903,  p. 
4S6,  c.  438,  between  the  right  to  build  over 
the  whole  area  and  the  right  to  sell  the 
whole  area  to  others  to  be  built  over  by 
them.  Tbe  two  rights  alike  are  graqted  ta 
tb»  defendant  Institute  by  the  act  of  1903. 
The  trae  construction  of  St  1861,  p.  492,  c. 
188,  cannot  be  determined  without  consid- 
ering the  validity  of  the  provision  of  St 
1908,  p.  4Se,  c.  488,  which  permits  the  sale 
by  the  defendant  Institute  of  the  whole  area 
to  others  to  be  built  over  by  them.  In  con- 
struing St  1861,  p.  492,  c.  183,  we  start,  first 
with  a  declaration  that  this  square  was  "to 
be  reserved  from  sale  forever."  And,  hav- 
ing In  ndnd  the  purpose  for  which  St  1861, 
p.  492,  c  183,  was  enacted,  we  are  of  opin- 
ion that  this  was  a  declaration  addressed 
to  future  purduLsers  of  surrouoding  lots,  to 
Induce  them  to  pay  for  those  surrounding 
lots  more  than  they  otherwise  would  pay 
for  them. 

We  next  come  to  tbe  declaration  that  the 
square  which  Is  "to  be  reserved  from  sale 
forever"  Is  to  be  "kept  as  an  open  space  or 
for  the  use  of"  the  two  societies,  and  that 
"the  above  named  societies  shall  not  cover 
with  their  buildings  more  than  one-third  of 
the  area  granted  to  them  respectively." 
These  provisions  state  the  details  of  what 
la  to  be  done  vrith  this  square  which  is  "to 
be  reserved  from  sale  fprever,"  and,  like  that 
declaration,  are  addressed  to  future  purchas- 
ers of  surrounding  lots.  Being  details,  the 
duration  of  them  is  fixed  by  that  of  the  main 
{K'ovlslon  of  which  they  are  details,  unless 


there  is  something  to  control  that  result  It 
is  of  Importance  that  these  provisions  are 
not  found  among  the  "stlpnlatlona"  of  section 
4,  nor  among  the  "further  oondltloas"  of  sec- 
tion 6t  but  are  in  separate  aectloos  (sections 
3,  7),  which  are  not  put  directly  or  Indirect- 
ly in  the  form  of  conditions.  The  case  now 
before  us,  therefore,  Is  not  such  an  extreme 
case  as  Hopkins  v.  Smith,  where  there  was 
no  provision  outside  of  or  in  addition  to  the 
omdltlon  which  was  coiQ>Ied  with  an  express 
defeasance  and  right  of  re-entry. 

In  the  case  at  bar  the  broad  principles  on 
which  the  surrounding  lots  are  to  be  sold  are 
stated  in  sections  (sections  8,  7)  addressed  to 
the  purchasers  of  them ;  and  these  are  not  put 
in  the  form  of  conditions.  In  addition,  we  have 
sections  4  and  6,  which  are  put  In  the  form 
of  conditions.  These  sections  deal  (Inter  alia) 
with  the  machinery  adopted  for  carrying  Into 
effect  the  details  of  the  broad  principles 
stated  in  sections  S  and  7.  Apparently  tbe 
Legislature  thought  that  tbe  best  results 
could  not  be  secured  to  the  purchasers  of  sur- 
rounding lots  unless  some  one  person  or  body 
could  act  for  all  of  them  in  matters  of  detail, 
and  for  that  reason  it  intrusted  tbe  matter  of 
deaUng  with  the  details  to  the  Governor  and 
CounclL  Apparently  tbe  Ijegislature  furthor 
thought  that  the  best  way  of  enforcing  com- 
pliance with  directions  as  to  details  so  made 
was  to  give  to  the  Governor  and  Council  a 
right  of  re-entry  <«  noncompliance  with  the 
directions  adopted  by  them ;  and  It  gave  such 
a  right  of  te-^itry.  But  that  did  not  inter- 
fere with  the  declarations  (on  which  these 
surrounding  lots  were  to  be  sold)  constituting 
a  right  in  the  purchasers  of  them,  namely, 
that  this  square  was  "to  bis  reserved  from 
sale  forever,"  and,  if  not  used  as  an  open 
space.  It  was  not  to  be  covered  by  buildings 
to  an  extent  greater  than  one-third  of  its 
area.  The  result  Is  that  the  design  of  the 
buildings  to  be  erected,  the  laying  out  of  the 
grounds,  and  the  proper  maintenance  of  both 
are  matters  left  to  the  discretion  of  the  Gov- 
ernor  and  Ciouncll. 

But  the  broad  principles  were  not  left  to 
them.  Under  St  1861,  p.  492,  c.  183,  the  Gov- 
ernor and  Council  were  authorized  to  approve 
such  a  building  as  they  saw  fit,  and  they 
might  give  their  approval  to  what  might  be 
thought  by  others  to  be  the  laying  out  of  the 
grounds  in  a  way  injurious  to  the  surrjund- 
ing  residences,  and  they  might  allow  the 
grounds  to  fall  into  what  might  be  thought 
by  others  to  be  a  deleterious  state  of  mainte- 
nance. On  these  matters  of  detail  their 
decision,  honestly  exercised.  Is  final.  But 
they  have  not  now  and  never  had  Jurisdic- 
tion to  abridge  the  rights  of  the  purchasers  of 
surrounding  lots,  first  to  have  the  square 
"kept  from  sale  forever,"  and,  second.  In  case 
it  is  not  used  as  an  open  space,  to  have  the 
buildings  of  the  two  societies  not  cover  "more 
than  one-third  of  the  area  granted  to  them 
respectively."  Such,  In  our  opinion,  was  the 
intention  of  the  Legislature  in  enacting  St 
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1881,  p.  492,  c.  183,  and  that  Is  what  the 
Leglslatnre  provided  by  that  act  It  Is  true 
that  St.  18C3,  p.  531,  c.  226,  repealed  sections 
8  and  9  of  St  1861,  p.  494,  c.  183,  requiring 
the  two  societies  to  make  good  the  deficit  In 
case  the  amount  realized  from  the  sale  of  the 
surrounding  lots  under  St  1861,  p.  492,  c. 
183,  did  not  equal  the  value  of  those  lots 
pins  the  value  of  the  square  here  In  question 
before  St  1861,  p.  492,  c.  183,  was  enacted, 
and  that  all  the  lots  (with  the  exception  of 
Uiose  on  Berkeley  street  sold  before  the  enact* 
ment  of  St  1861,  p.  492,  c.  183)  were  sold  aft- 
er the  repealing  act  of  1863.  But  the  repeal 
of  these  sections  was  not  Intended  to  change 
the  scope  of  the  act  (8t  1861,  p.  492,  c.  183). 
It  was  Intended  to  release  the  societies  from 
a  burden  which  was  assumed,  and  rightly 
assumed,  to  have  ceased  to  exist  As  was 
■aid  by  the  commlasloners  In  their  report  of 
1863,  when  speaking  of  the  sales  made  In  the 
previous  year,  the  "policy  of  this  repeal  was 
Justified  by  the  sale"  on  account  of  the  great 
rise  above  the  appraised  values — a  rise  which 
was  created  by  the  scheme  of  St  1861,  p.  482, 
e.  183,  In  favor  of  the  surrounding  lots. 

We  are  of  opinion  that  on  the  facts  stated 
the  plalntUfs  have  sustained  the  burden  of 
proving  that  the  surrounding  lots  generally, 
and  the  lots  now  owned  by  them  in  particu- 
lar, were  sold  and  bought  under  St  1861,  p. 
482,  c  183,  and  tiiat  tbey  became  entttied  by 
BDcb  pArdmse  to  the  benefits  granted  to  them 
by  that  act  Including  the  right  to  have 
the  buildings  of  the  defendant  corporation 
'  confined  to  an  area  not  exceeding  one-third 
of  the  land  assigned  to  it  by  St  1861,  p.  492, 
c.  18S.  Although  the  commonwealth  Is  a 
sovereign  state,  it  can  no  more  change  the 
grant  thus  made  than  can  an  individual, 
^niat  has  been  the  law,  at  least  since  Dart- 
mouth College  V.  Woodward,  4  Wheat  518, 
4  L.  Bd.  469.  We  see  nothing  in  the  agree- 
ment of  the  parties  that  should  disentitle 
the  plaintiffs  from  having  this  agreement 
specifically  enforced.  What  that  agreement 
amounts  to  is  that  the  square  in  question 
would  have  a  greater  market  value  than  it 
has  if  the  surrounding  lots  had  not  been  sold' 
on  the  terms  on  which  they  were  sold.  The 
plaintiffs  have  a  right  to  use  their  property 
as  they  please,  even  if  that  property  would 
have  a  greater  value  If  devoted  to  another 
use.  The  facts  agreed  to  do  not  bring  the 
case  within  the  doctrine  of  Jackson  v.  Ste- 
venson, 156  Mass.  496,  31  N.  B.  691,  82  Am. 
St.  Rep.  476,  nor  within  the  concluding  para- 
graph of  the  opinion  In  Parker  v.  Nightingale, 
6  Allen,  341,  349,  83  Am.  Dec.  632. 

The  plaintiffs  are  severally  entitled  to  a 
decree,  with  costs,  enjoining  the  defendant 
tram  proceeding  with  the  erection  of  any 
building  or  buildings  covering  more  than  one- 
third  of  the  area  assigned  to  it  by  St  18R1, 
p.  492,  c.  188. 

So  ordered. 

KNOWLHON,  O.  J.,  being  an  ex  officio 
member  of  the  corporation,  did  not  sit  In 


this  case  and  did  not  take  any  part  in  the  de- 
cision. MORTON  and.  HAMMOND,  JJ.,  dis- 
sent They  think  that  the  square  occupied  in 
part  by  the  defendant  is  not  subject  to  any 
eqnltable  or  other  restrictions  in  favor  of 
the  plaintiffs  or  surrounding  lot  owners,  and 
that  the  bills  should  be  dismissed. 


(18>  Han.  UO) 
PBCK  V.  HARTSHORN. 
(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept  11,  1903.) 

DsEDB— Restrictions— CoNOTBUCTiON. 

A  restriction  in  a  deed  that  "no  building 
shall  be  erected  upon  the  granted  premises  to 
cost  less  than  $2,500,  and  but  one  building,  a 
private  stable  excepted,  shall  be  erected"  there- 
on, does  not  limit  the  kind  of  building  that  may 
be  erected  on  the  land,  so  long  as  it  costs 
$2,500;  and  a  private  stable  costing  $2,500 
may  be  erected  thereon,  without  being  made 
adjunct  to  a  building  already  on  the  lot  or  in 
process  of  construction. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

Suit  by  liUla  B.  Peck  against  Harriet  E. 
Hartshorn.  From  a  decree  granting  insuffi- 
cient relief,  plaintiff  appeals.    Affirmed. 

Edgar  O.  Achom,  for  plaintiff.  Frank  O. 
White,  for  defendant. 

MORTON,  J.  The  plaintiff  owns  a  house 
and  lot  in  Wlnthrop,  and  the  defendant 
owns  an  adjoining  lot  This  is  a  bill  In 
equity  by  the  plaintiff  to  prevent  the  de- 
fendant from  erecting  a  private  stable  upon 
her  lot  The  plaintiff  and  defendant  both 
bought  from  tile  Wlnthrop  Shore  Land  Com- 
pany, a  voluntary  association  operating  un- 
der a  deed  of  trust  to  develop  and  s^  an 
extensive  tract  of  land  in  Wlnthrop.  The 
plaintiff  relies  upon  certain  restrictions  in- 
serted in  her  deed  and  in  the  defendant's 
deed,  which  the  master  finds  were  Inserted 
by  the  common  grantor  for  the  benefit  of 
these  two  and  other  lots,  pursuant  to  a  gen- 
eral scheme  of  development  of  the  land, 
and  that  "the  ownor  of  each  lot  has,  as  ap- 
purtenant to  his  lot  s  right  In  the  nature  of 
an  easement  upon  the  other  lots,  which  he 
may  enforce  In  equity  in  case  the  owners  of 
the  other  lots  violate  the  restrictions."  The 
restriction  relied  on  Is  that  "no  building 
shall  be  erected  upon  the  granted  premises 
to  cost  less  than  $2,600,  and  but  one  building, 
one  private  stable  excepted,  shall  be  erected 
or  placed  tiiereon."  The  defendant  has  be- 
gun the  erection  of  a  stable  on  the  rest  of 
her  lot  as  an  adjunct  to  her  dwelling  house 
situated  upon  another  lot  on  the  opposite 
side  of  the  street;  and  the  master  finds  that 
though  as  originally  planned  the  stable  was 
to  cost  about  $1,600,  if  finished  as  begun, 
with  all  the  additions  and  Improvements 
enumerated  in  the  defendant's  latest  testi- 
mony and  statement  of  her  intentions,  It 
win  cost  at  least  $2,600.  There  Is  no  finding 
that  she  does  not  intend  to  proceed  in  good 
faith  according  to  the  latest  announcemei^ 
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of  ber  Intentions.  Unless,  therefore,  a  sta- 
ble by  Itself  is  not  a  building  wltbln  tbe 
meaning  of  tbe  restriction,  or  a  stable  can- 
not be  built  except  In  connection  with  or 
as  an  adjunct  to  a  dwelling  house  or  other 
building  on  the  same  lot,  which  are  the 
plaintiff's  contentions.  It  would  seem  to  fol- 
low that  the  decree  of  the  superior  court 
overruling  the  plaintiff's  exceptions  to  the 
master's  report,  and  enjoining  the  defend- 
ant from  eiectli^  any  stable  on  the  lot  at 
a  cost  less  than  $2,500,  should  be  affirmed. 

We  think  that  the  decree  was  right  The 
word  "building"  is  used  several  times  in  the 
restrictions,  and  there  Is  nothing  to  show 
that  It  is  used  in  an  exclusive  sense.  The 
restriction  that  no  building  shall  be  placed 
witliln  15  feet'  of  the  street  would  apply  as 
well  to  a  stable  as  to  a  dwelling  house;  and 
the  exception  of  a  iMlvate  stable  from  the 
restriction,  that  "no  building  shall  be  erect- 
ed," etc.,  classifies  a  stable  as  a  building 
within  the  meaning  of  the  restriction.  In 
no  event  can  there  be  more  than  two  build- 
ings, one  of  which  may  be  a  private  stable, 
erected  on  the  lot  The  restriction  as  to 
cost  applies  as  well  to  stables  as  to  other 
buildings.  As  the  restriction  Is  drawn,  there 
Is  no  limit  to  the  kind  or  character  of  build- 
ing that  may  be  erected,  so  long  as  It  costs 
$2,500;  nor  Is  there  anything  forbidding  the 
erection  of  a  private  stable,  except  as  an 
adjunct  to  a  building  already  on  the  lot  or 
in  the  process  of  erection.  It  is  possible 
that  the  scheme  contemplated  the  sale  of 
lots  for  the  erection  of  dwelling  houses,  with 
the  right  to  erect  a  private  stable  in  connec- 
tion with  or  as  an  adjunct  to  a  dwelling 
house  on  the  lot,  but  not  otherwise.  If  so, 
the  restrictions  embodied  in  the  deeds  have 
failed  to  accomplish  the  purpose.  Intended; 
but  we  must  take  them  as  they  stand,  and 
there  Is  nothing  In  the  circumstances  under 
which  tbe  deeds  were  given  to  warrant  a 
different  construction. 

Decree  affirmed. 


(189  Mass.  116) 

OLD  COLONY  R.  (X).  v.  CITY  OF  BOSTON. 

(Supreme  Judicial  C!ourt  of  Massachusetts. 

Suffolk.    Sept  11,  1905.) 

1.  EVIDENOB  —  0>NTBACrS  —  CONffTBUOTIOH— 

Parol  Evidence. 

Circumstances  leading  to  the  passage  of  a 
statute  authorizing  tbe  making  of  a  contract 
between  a  city  and  a  railroad  company  with 
reference  to  the  abolition  of  certain  crossings 
were  competent  in  an  action  to  enforce  the 
same  to  aid  in  the  construction  of  the  agree- 
ment 

2.  Ratlboads— Abolition   of  Grade   Cboss- 
INOS — CJontkacts — Advantages  to  Parties. 

In  a  suit  to  enforce  a  contract  between  a 
city  and  a  railroad  company  authorized  by  spe- 
cial statute,  evidence  to  show  that  the  agree- 
ment was  advantageous  to  the  railroad  com- 
pany and  disadvantageous  to  the  city  was  in- 
competent and  immaterial. 
8.  Same— Validity. 

Plaintiff  railroad  comiMtny  refused  to  con- 
sent to  a  plan  of  street  improvement  involving 


the  railroad's  property,  unless  some  arrange- 
ment was  made  so  that  the  net  expense  to  plam- 
tiS  should  not  exceed  the  expense  to  which  it 
would  be  put  by  the  abolishing  of  a  certain 
crossing,  estimated  at  $375,000.  At  that  time  tbe 
proposed  improvements  could  not  be  made  with- 
out the  railroad's  consent  wherenpon  the  city 
agreed  to  pay  plaintiff  the  difference  between 
Its  share  of  the  estimated  cost  of  abolishing  such 
crossing  and  the  cost  of  making  tbe  changes  as 
desired  by  the  city,  whereupon  St  1897,  p.  550, 
c  519,  was  passed,  authorizing  such  contract 
Beld  that  there  being  nothing  in  the  statute 
requiring  that  the  amount  to  be  paid  by  the 
city  should  be  fixed  and  ascertained,  the  con- 
tract was  not  invalid,  because  such  amount  was 
unliquidated  and  left  for  future  ascertainment. 

4.  Same— Municipal  Debt  Limit. 

The  contract  was  not  objectionable,  be- 
cause, unless  tbe  amount  was  fixed  in  the  agree- 
ment, the  city  might  exceed  its  debt  limit;  that 
matter  being  within  the  city's  control,  for  which 
the  railroad  company  could  not  be  held  liable. 

5.  Same— Interest. 

Where,  by  a  contract  between  a  city  and  a 
railroad  company  with  reference  to  a  municipal 
improvement,  the  city  agreed  to  pay  the  rail- 
road company  its  share  of  the  cost  in  excess 
of  $375,000,  and  the  agreement  provided  that 
the  city  should  pay  the  railroad  company  in- 
terest at  4  per  cent,  "on  the  payments  from 
time  to  time  made  by  said  railroad  company 
as  its  65  per  cent  in  excess  of  the  sum  of 
$375,000,  until  the  amount  to  be  paid  under 
this  agreement"  was  paid,  the  fact  that  the 
railroad  was .  not  entitled  to  payment  until  it 
had  abandoned  land  comprised  in  the  old  loca- 
tion to  the'  city  did  not  prevent  the  running  of 
interest  as  provided. 

6.  Same— Method  of  Computation. 

A  computation  of  interest^  by  adding  in- 
terest at  4  per  cent,  on  each  item  of  expenditure 
by  the  railroad  company,  including  payments  to 
the  city,  after  the  expenditures  reached  the  Sum 
of  $375,000,  to  the  day  of  the  last  payinent 
made  by  the  railroad  company  under  decree  of 
court,  and  subtracting  from  tbe  total  interest 
on  all  sums  received  by  tbe  railroad  company 
from  the  dty,  and  then  computing  interest  from 
the  date  of  sudi  last  payment  on  the  prinoipal 
sum,  was  correct 

Report  from  Superior  (kmrt,  Suffolk  Ootm- 
ty;  Henry  N.  Sheldon,  Judge. 

Action  by  tbe  Old  Colony  Railroad  (Com- 
pany against  tbe  city  of  Boston.  A  judg- 
ment was  rendered  In  favor  of  plaintiff,  and 
the  case  was  reported  to  the  Supreme  Judi- 
cial C!ourt    Affirmed. 

J.  H.  Benton,  for  plaintiff.  Thos.  M.  Bab- 
son,  for  defendant 

MORTON,  J.  The  main  question  In  this 
case  is  whether  the  agreement  entered  into 
'With  the  plaintiff  by  the  defendant  through 
its  street  commissioners,  with  the  approval 
of  the  mayor,  and  on  which  this  action  la 
brought.  Is  valid.  There  were  also  questiona 
of  Interest  and  of  the  admission  and  exclu- 
sion of  evidence.  Tbe  questions  of  evi- 
dence may  be  disposed  of  shortly  with  the 
remark  that  the  circumstances  which  led  to 
the  passage  of  the  statute  and  the  making  of 
the  agreement  In  suit  under  it  were  compe- 
tent and  were  rightly  admitted  to  aid  in  the 
construction  of  the  agreement  and  evidence 
to  show  that  tbe  agreement  was  advanta- 
geous to  the  plaintiff  and  disadvantageous  to 
the  defendant  was  incompetent  and  Imma- 
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terial,  and  was  rightly  excluded.  We  see 
no  error  on  tbe  part  of  tbe  auditor  or  of  the 
court  in  dealing  -with  matters  of  evidence. 

We  come,  then,  to  the  main  question,  and 
It  aeons  to  ns  plain  that  the  agreement  is 
valid.  The  mayor  and  aldermen  of  the  de- 
fendant dty  filed  a  petition  in  1892.  under 
the  grade  crossing  act,  for  the  abolition  of 
the  grade  croeslng  of  the  Old  Colony  Railroad 
Company  and  Dorchester  avenue.  Commis- 
sioners were  appointed  and  hearings  were 
had,  with  the  result  that  the  public  author- 
ities came  to  the  conclusion  that  the  public 
benefit  would  be  promoted  by  and  required 
Improvements  of  greater  scope  than  that 
contemplated  by  the  abolition  of  the  single 
crossing  to  which  the  petition  related.  A 
plan  was  agreed  upon,  which  was  satisfac- 
tory to  the  commonwealth  and  the  city,  and 
to  which  the  plalntift  made  no  objection  from 
an  engineering  point  of  view.  This  plan 
contemplated  extending  a  number  of  streets 
across  the  location  of  the  railroad,  and  chan- 
ging the  existing  location  for  another,  and 
laying  out  a  street  or  boulevard  along  so 
much  of  the  old  location  as  the  railroad 
would  thus  cease  to  occupy.  The  railroad 
company  objected  to  this  {dan  on  account  of 
the  expense  to  which  It  would  thereby  be 
Bobjecteil,  and  refused  to  consent  unless 
some  arrangement  was  made  so  that  the 
net  expense  to  it  should  not  exceed  the  ex- 
pense to  which  It  would  be  put  Iqr  abolishing 
the  Dorchester  avenue  crossing,  which  was 
estimated  at  $376,000.  As  tbe  law  then 
stood,  the  proposed  Improvements  could  not 
be  carried  out  without  tbe  consent  of  the 
railroad  company.  The  mayor  of  the  defend- 
ant city  thereupon  proposed  to  the  railroad 
company,  in  substance,  that  if  it  would  agree 
to  the  plan,  and  would  also  agree  that  the 
commissioners  might  go  on  under  the  proceed- 
ings then  pending  and  make  the  changes  re- 
quired by  tbe  proposed  plan,  the  city  would 
pay  to  tbe  railroad  company  the  difference 
between  its  share  of  the  estimated  cost  of 
abolishing  the  Dorchester  avenue  crossing, 
1375,000,  and  the  cost  of  making  the  changes 
and  abolishing  tbe  crossing  in  the  maimer 
desired  by  tbe  dty.  The  railroad  company 
agreed  to  this  proposition,  and  thereupon  the 
dty  was  allowed,  with  the  assent  of  the  rail- 
road company,  to  amend  its  petition,  so  as  to 
ask  for  the  abolition  of  the  crossing  in  ac> 
cordance  with  tbe  plan  thus  agreed  upon. 
St  1897,  p.  650,  c.  619,  was  then  passed  by 
the  Legislature,  and  the  agreement  in  suit 
was  entered  Into  under  the  authority  which 
was  supposed  to  be  conferred  by  It  on  the 
dty,  and  which  we  think  It  is  plain  was 
conferred.  It  Is  expressly  provided  In  sec- 
tion 3  (page  651),  of  that  act  that  "tbe  board 
of  street  commissioners  of  said  city,  with 
the  approval  of  the  mayor,  may  agree  with 
tbe  directors  of  said  Old  Colony  Railroad 


Company  upon  an  amoimt  to  be  paid  by  said 
city  to  said  railroad  companies  [1.  e.,  the  Old 
Colony  and  tbe  New  York,  New  Haven  & 
Hartford  Railroad  Companies]  for  land  taken 
from  and  for  damages  sustained  by  said  rail- 
road companies  under  this  act,  taking  into 
consideration  In  determining  the  same  the 
benefit  to  the  public  by  the  carrying  out  of 
the  provisions  of  this  act  and  the  amount  so 
determined  shall  not  be  Included  in  the  cost 
aforesaid  to  be  paid  by  said  railroad  com- 
pany, state  and  city."  It  is  objected  that 
tbe  amount  is  not  fixed  by  the  agreement 
But  there  Is  nothing  In  the  statute  which  re- 
quires that  It  should  be.  That  is  certain 
which  can  be  made  certain,  and  It  is  plain 
that  the  amount  could  be  ascertained  by 
deducting,  from  the  total  amount  which  the 
plaintiff  was  obliged  to  pay  as  its  share  of 
the  improvement  the  sum  of  $375,000,  which 
was  agreed  upon  as  its  share  of  the  estimat- 
ed cost  of  abolishing  the  Dorchester  avenue 
crossing.  It  is  also  objected  that  unless  tbe 
amount  was  fixed  In  the  agreement,  the  city 
might  exceed  Its  debt  limit  But  that  was 
a  matter  within  the  control  of  tbe  defendant, 
and  for  which  tbe  plaintiff  cannot  be  held 
liable. 

The  remaining  question  relates  to  Interest 
The  agreement  provides  that  the  city  shall 
pay  the  plaintiff  the  sum  agreed  upon,  "with 
Interest  at  4  per  cent  upon  the  payments 
from  time  to  time  made  by  said  railroad 
company  as  its  65  per  cent,  in  excess  of  said 
sum  of  three  hundred  seventy-five  thousand 
dollars,  until  the  amount  to  be  paid  under 
this  agreement  Is  paid."  This  clearly  fixes 
the  rate  of  interest,  and  provides  expressly 
for  the  payment  of  Interest  until  the  amount 
to  be  paid  by  the  city  under  the  agreement 
shall  have  been  paid.  The  fact  that  the 
plaintiff  could  not  call  upon  the  city  for 
payment  imtll  Its  president  gave  notice  to 
the  mayor  that  the  land  comprised  in  the 
old  location  had  been  abandoned,  and  that 
the  dty  might  enter  and  take  possession 
thereof,  would  not  prevent  the  running  of  in- 
terest as  agreed.  The  auditor  computed  the 
Interest  by  adding  together  the  interest  at  4 
per  cent  on  each  Item  of  expenditure  by  the 
railroad  company.  Including  payments  to  the 
dty,  after  the  expenditures  reached  the  sum 
of  $375,000  down  to  February  4,  1903,  which 
was  the  date  of  the  last  payment  made  by 
tbe  railroad  company  under  decree  of  court 
and  subtracting  from  the  total  Interest  on  all 
sums  received  by  the  company  from  the  com- 
monwealth, and  then  computing  interest 
from  February  4th  on  the  principal  'sum. 
This  method  was  adopted  and  confirmed  by 
tbe  justice  of  the  superior  court  who  heard 
tbe  case,  and  was,  we  think,  correct 

The  result  is  that  the  finding  of  the  su- 
perior court  is  affirmed,  and  Judgment  Oir- 
dered  accordingly. 
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(1S9  Mass.  SS) 

VICKERT  T, 


RICHARDSON. 


(Supreme  Judicial  Court  of  Massachusetts. 
Norfolk,    Sept.  11,  1905.) 

1.  Mechanics'  Liens— Notice  of  Libm— Sui^ 

FICIENCr. 

Under  Rev.  Laws,  c.  197,  §§  1,  7,  author- 
iring  a  lien  for  labor  and  materials  in  the  con- 
struction of  a  building,  and  declaring  that  the 
validity  of  a  lien  shall  not  be  aSected  by  an 
inaccuracy  in  the  statement  relative  to  the 
amount  due,  unless  the  petitioner  willfully 
claims  more  than  is  due,  the  inaccuracies  in  a 
statement  for  a  lien,  arising  from  inadvertently 
omitting  a  credit  and  understating  the  amount 
due,  do  not  affect  the  validity  of  the  lien;  it 
not  affirmatively  appearing  that  the  owner  was 
misled. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Coit  Dig.  Mechanics'  Liens,  g  273.] 

2.  SaMB— AOBEEUENT  OB  CONSENT  OF  OwNSB 

— Necessity. 

Under  the  express  provisions  of  Rev.  Laws, 
c.  197,  §  1,  a  lien  for  labor  and  materials  in 
the  construction  of  a  building  does  not  attach, 
unless  the  labor  was  performed  and  the  mate- 
rials furnished  by  virtue  of  an  agreement  with 
or  by  consent  of  the  owner. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
C^t  Dig.  Mechanics'  Liens,  §  77.J 

8.  Same— Rights  of  Subcontbactoe. 

An  owner,  who  contracted  with  a  member 
of  a  firm  of  architects  for  the  construction  of  a 
house  which  the  firm  had  planned,  authorized 
the  member  to  employ  others  to  perform  either 
a  part  or  all  of  the  work,  and  such  employSs 
were  entitled  to  a  lien  for  their  lajbor. 

4.   CONTBACTS  —  ChABOES      FOB      ChANGXS      OF 

Plans— Pbovisions  in  Contbact. 

Though  a  contract  for  the  construction  of 
a  building  provides  that  changes  in  the  plana 
shall  be  made  without  any  increase  in  the  total 
cost,  an  owner  who  repudiates  the  entire  con- 
tract cannot  claim  the  benefit  of  the  provision 
to  avoid  payment  for  the  alterations. 

8.  Mechanics'   Liens  — Euflotuent  —  Scb- 

OONTBACTOB— Lien. 

An  owner  contracted  with  a  member  of  a 
firm  of  architects  for  the  construction  of  a 
house  planned  by  the  firm.  Subsequently  the 
member  contracted  with  a  third  person  for  the 
construction  of  the  house  at  an  advance  in  the 

grice.  After  the  third  person  had  submitted 
is  proposal,  but  before  its  acceptance,  the 
owner  was  informed  that  he  would  probably 
build  the  house.  During  the  construction  of 
the  house,  the  owner  gave  the  third  person 
directions  for  alterations,  which  were  complied 
with.  A  short  time  before  the  completion  of 
the  house  the  third  person  furnished  the  owner 
a  written  statement  of  the  amount  due  to  him; 
which  included  the  contract  price.  This  was 
the  first  information  that  the  owner  had  of 
the  increased  price,  but  there  was  no  disclaimer 
of  liability  or  disclosure  of  the  first  contract, 
and  the  third  person  was  permitted  to  complete 
the  house.  Held,  that  the  third  person  was, 
under  Rev.  Laws,  c.  197,  §  1,  providing  for  a 
lien  for  labor  in  the  construction  of  a  building 
performed  with  the  consent  of  the  owner,  en- 
titled to  a  lien. 

Report  from  Sapreme  Judicial  Court,  Nor- 
folk County;  Cbas.  W.  Bell,  Judge. 

Petition  by  one  Vlckery  against  one  Rich- 
ardson to  enforce  a  mechanic's  lien.  The 
cause  was  reported  to  the  Supreme  Judicial 
Court    Judgment  for  plaintitl  directed. 

Robert  W.  Light,  for  petitioner.  Philip  S. 
Parker,  for  respondent 


BRALET,  J.  If  the  statement  of  Uen, 
though  duly  filed,  Was  Inaccurate,  by  rea- 
son of  the  omission  of  an  Item  of  credit  and 
In  understating  the  amount  due  the  petition- 
er, yet  as  these  errors  are  found  to  bare  been 
made  Inadvertently,  its  validity  was  not  im- 
paired; for  It  does  not  affirmatively  appear 
that  the  respondent  was  misled.  Rev.  Laws, 
c.  197,  iS  1,  7;  Bnrrell  v.  Way,  176  Mass. 
164,  57  N.  E.  835;  Scannell  y.  Hub  Brewing 
Co.,  178  Mass.  288,  59  N.  B.  62a  Notwith- 
standing there  was  a  sufficient  compliance , 
with  all  preliminary  requirements,  the  lien 
would  not  attach  unless  the  labor  was  per- 
formed and  famished  with  the  consent  of 
the  respondent  Rev.  Laws,  t.  197,  f  1; 
Donahy  v.  Clapp,  12  Cash.  440,  441;  Parker 
v.  Bell,  7  Gray,  428,  431. 

Under  the  findings  of  fact'  shown  by  an 
auditor's  report  which  was  adopte4  by  the 
superior  court,  the  question  presented  for 
our  decfsion  is  whether  as  a  matter  of  law 
these  findings  are  sufficient  to  support  a  far- 
ther finding  that  the  petitioner  performed 
and  furnished  the  labor  under  such  condi- 
tions that  her  consent  most  be  presumed. 
See  Walls  v.  Ducharme,  162  Mass.  432,  38 
N.  B.  1114.  By  the  written  contract  made 
with  a  member  of  the  firm  of  architects  who 
planned  the  house,  he  agreed  to  build  and 
complete  It  for  a  round  sum.  Afterward^ 
and  without  her  knowledge  at  the  time,  ha 
made  a  verbal  contract  with  the  petitioner 
for  Its  full  construction,  but  at  an  enhanced 
price.  It  was  fairly  within  the  contempla- 
tion of  the  parties,  under  the  first  agree- 
ment that  from  the  very  nature  of  the  un- 
dertaking the  contractor  would  not  do  the 
work  himself,  bat-  necessarily  would  employ 
others  to  perform  either  a  part  or  all  of  it 
Donahy  v.  Clapp,  ubi  supra;  Parker  v.  Bell, 
ubl  supra.  Generally,  when  mechanics  are 
thus  employed,  they  would  be  entitled  to  « 
lien  on  the  land  for  their  labor.  Bowen  v. 
Phlnney,  162  Mass.  593,  39  N.  E.  283;  Daley 
V.  Legate,  169  Mass.  %7,  259,  47  N.  B.  1013; 
Perry  v.  Potashlnskl,  1G9  Mass.  351;  Wahl* 
Strom  y.  Trolson,  165  Mass.  429,  434,  43  N. 
E.  183, 

But  it  Is  claimed  that  this  implied  aa- 
thorltr',  although  it  empowered  him  to  make 
such  contracts,  did  not  confer  any  authority 
to  bind  the  respondent  to  pay  an  Increased 
price,  as  he  was  limited  to  the  amount 
specified  in  the  contract  with  himself.  This 
would  be  true,  if  the  petitioner  sought  to 
recover  in  an  action  of  contract  where  there 
was  no  evidence  of  ratification.  Mussey  v. 
Beecber,  3  Cush.  511.  Until  informed  to 
the  contrary,  she  supposed  and  believed  that 
the  petitioner  was  building  the  house  tor  the 
original  price.  Tbe  consent  given,  however, 
is  to  the  performance  of  the  worlc,  not  to 
the  lien,  or  the  amount  for  which,  under  It 
the  Interest  of  the  owner  In  the  land  can 
be  charged.  Rev.  Laws,  c.  197,  S  !•  By  the 
operation  of  the  statute,  the  right  of  the 
lienor  attaches  from  day  to  day  as  he  per- 
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forms  the  work.  Rocbford  t.  Rocbford,  188 
Mass.  106,  74  N.  B.  299.  If  the  petitioner 
had  been  employed  as  a  subordinate  con* 
tractor  to  perform  or  supply  labor  for  a 
part  only  of  the  house,  the  auditor's  flndlngra 
would  have  been  sufficient  to  sustain  a  lien 
in  his  favor,  though  the  amount  due  might 
have  been  in  excess  of  the  flrst  contract 
price.  Beatty  t.  Parlter,  141  Mass.  623,  6 
N.  B.  7B4;  Bowen  ▼.  Phinney,  ubi  supra; 
Perry  v.  Potasiiinski,  ubl  supra.  In  the 
exercise  of  a  reasonable  discretion,  the  ar- 
chitect, under  these  decisions,  could  hare 
made  subordinate  contracts  for  the  masonry, 
the  carpentry,  or  the  plumbing,  by  which  the 
respondent  would  have  been  bound,  though 
the  price  of  this  labor,  singly  or  combined, 
might  have  exceeded  the  amount  of  the 
first  contract  There  is,  therefore,  no  satis- 
factory reason  why  this  principle  should  not 
apply,  when  labor  is  furnished  by  a  single 
subordinate  contractor  for  all  parts  of  the 
building  under  construction.  Donahy  v. 
Clax9,  ubi  supra;  Bowen  v,  Phinney,  ubl 
supra;  Borden  v.  Mercer,  163  Mass.  7,  39 
K.  B.  413;  Wahlstrom  v.  Trulson,  ubi  supra; 
Daley  v.  Legate,  ubl  supra. 

Apart,  however,  from  any  limitation  of 
this  character  upon  the  Implied  agency  of 
the  architect  under  a  contract  of  which  the 
petitioner  was  Ignorant  until  the  house  was 
substantially  completed,  his  lien  for  labor 
would  not  be  defeated.  For,  If  consent  fol- 
lows as  of  course  where  there  is  a  valid 
agreement  with  the  owner  through  an  au- 
thorized agent,  it  may  also  follow  from  the 
owner's  conduct  when  accompanied  vrith 
knowledge  of  the  circumstances  under  which 
the  work  is  being  done.  Oannon  v.  Shepard, 
156  Mass.  355,  31  N.  B.  296.  After  the  pe- 
titioner had  submitted  his  itroposal,  but  be- 
fore its  acceptance,  and  when  the  parties, 
with  the  architects,  were  upon  the  premises 
for  the  purpose  of  laying  out  the  foundations, 
the  respondent  was  Informed  that  the  peti- 
tioner would  probably  build  the  house.  Nei- 
ther then,  nor  at  any  time  until  it  was  finish- 
ed, did  she  indicate  that  his  employment  was 
unauthorized,'  or  that  he  was  not  lawfully 
upon  her  premises,  or  that  the  architect  with 
whom  he  dealt  was  not  her  representative. 
During  its  construction  she  was  frequently 
present,  either  alone  or  In  company  with  the 
architect,  engaging  in  conversation  with  the 
petitioner  or  his  foranan,  to  whom  she  gave 
direction  for  alterations  not  shown  by  the 
plans  or  called  for  by  the  specifications. 
These  changes  were  made  as  requested,  and 
with  their  cost  are  referred  to  In  the  report 
as  extra  work,  forming  part  of  the  labor 
for  which  the  Uen  is  claimed.  A  short  time 
before  the  house  was  finished,  in  a  conversa- 
tion with  the  petitioner  and  In  reply  to  her 
inqniry,  he  furnished  a  written  statement 
of  the  amount  due  to  him,  which  included 
the  contract  price.  It  is,  indeed,  found  that 
tills  was  the  flrst  information  she  had  of 
this  fact;  but  even  then  there  was  no  dls- 
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claimer  of  liability  or  disclosure  of  the  ex- 
istence of  the  flrst  contract,  while  she  per- 
mitted blm  to  go  on  and  complete  the  house. 
These  several  flndlngs,  when  given  their 
natural  probative  effecl;  show  that  she  as- 
sented to  the  employment  of  the  petitioner, 
and  after  his  employment  recognized  him  as 
the  master  mechanic:  and  upon  being  in- 
formed of  the  second  contract,  without  pro- 
test allowed  him,  at  his  expense,  to  increase 
the  value  of  hw  property  by  the  addition  of 
materials  and  labor.  While  no  discrimina- 
tion is  made  In  the  auditor's  report,  it  should 
be  observed  that  this  contention  could  not 
Justly  be  held  to  include  the  items  for  labor 
required  for  the  alterations  ordered.  The 
provisions  of  this  contract  are  not  reported; 
but,  If  they  provided  for  changes  which  were 
to  be  made  without  any  Increase  of  the  total 
cost,  the  respondent,  who  wholly  repudiates 
the  agreement,  cannot  claim  the  beneflt  of 
it  in  order  to  avoid  payment  These  Items, 
therefore,  stand  precisely  like  any  work 
which  the  landowner  may  order  or  request 
a  contractor  to  perform,  though  not  covered 
by  his  contract  There  is  an  implied  prom- 
ise to  pay  for  them,  for  which  a  Uen  can  be 
maintained.  Mnlrey  v.  Barrow,  11  Allen, 
152.  No  distinction,  however,  is  possible  un- 
der the  form  in  which  the  case  is  before  us; 
and,  if  the  petitioner  falls  to  maintain  any 
part  of  his  claim,  he  must  lose  the  whole. 
It  Is  now  urgently  contended  that,  even  if  - 
her  knowledge  and  conduct  were  sufficient 
to  show  that  the  petitioner  was  rightfully 
upon  the  land,  her  acquiescence  to  his  pro- 
ceeding with  the  building  of  the  house  must 
be  limited  to  the  price  shown  by  the  first 
contract  But  if,  during  a  part  of  the  time, 
the  respondent  was  not  Informed  of  the  pe- 
titioner's contract,  yet  npon  being  made  ac- 
quainted with  his  full  claim  she  chose  to 
remain  silent  At  that  time,  If  she  Intended 
to  qnallfy  what  apparently  to  him  was  an 
unrestricted  consent  and  limit  it  to  the 
amoimt  originally  fixed,  It  became  her  duty 
so  to  inform  the  petitioner.  Bassett  v. 
Brown,  105  Mass.  551,  557.  It  no  longer 
could  be  claimed  honestly  that  she  was  act- 
ing under  a  misconception,  or  Ignorant  of 
the  fact  that  bis  demand  was  largely  In  ex- 
cess of  what  she  had  previously  supposed. 
Being  In  possession  of  this  Information,  she 
deliberately  continued  her  former  conduct 
when.  If  she  had  spoken,  be  could  have  saved 
nearly  two  months'  work,  and  thus  might 
have  mat»1ally  diminished  the  amount  of  his 
loss.  She  was  content,  however,  to  let  him 
still  believe,  as  he  did,  ttiat  he  was  right- 
fully there  with  her  approval.  Upon  receiv- 
ing the  full  beneflt  of  his  contract  It.  was 
too  late,  under  such  conditions,  to  Interpose 
the  defense  that  her  Ignorance  alone,  dur- 
ing a  part  of  the  time,  of  the  difference  in 
price,  as  against  an  Innocent  party,  was 
sufficient  to  destroy  what  otherwise  must 
have  been  deemed  a  full  and  intelligent  as- 
sent sufficient  to  enable  him  to  maintain 
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his  lien.  Bassett  t.  Brown,  ubl  supra.  See 
Courtemanche  v.  Blackstone  Valley  Street 
Railway  Co.,  170  Mass.  50,  53,  48  N.  E.  937, 
64  Am.  St  Rep.  275.  If  tbe  right  of  recov- 
ery Is  pat  on  the  ground  of  tbe  Implied  au- 
thority of  the  architect,  or  of  her  general 
conduct  and  final  acquiescence,  when  taken 
In  connection  with  knowledge  of  his  actual 
claim,  it  follows  that  there  was  ample  evi- 
dence to  support  a  conclusion  which  charged 
the  interest  of  the  respondent  in  the  land  on 
which  the  house  stood  with  a  valid  Hen  In 
favor  of  the  petitioner. 

By  the  terms  of  the  report.  Judgment  Is 
to  he  entered  In  his  favor  for  the  sum  of 
$3,438.67,  with  Interest  thereon  at  the  legal 
rate,  from  January  18^  1904,  to  the  date  of 
entry,  and  an  order  of  sale  is  to  issue  for  its 
enforcement    So  ordered. 


(189  MasB.  112) 

f   OAT  V.  RAY  et  al. 

(Supreme    Judidal    Court    of    Massachusetts. 

Suffolk.    Sept   12,   1905.) 

1.  APPKAZr-FlNDIUQS— RJCVIEW. 

A  finding  of  a  single  Justice  on  questions 
of  fact  will  not  be  disturbed,  unless  plainly 
erroneous,  or  shown  to  be  due  to  a  misapplica- 
tion of  the  rules  of  law. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  If  8955-3969.] 

2.  Pabtnebship— EVIDENGK. 

In  a  creditors'  suit  to  subject  the  interest 
of  R.  in  an  alleged  firm  to  tbe  payment  of  a 
debt,  evidence  held  suflScient  to  supiwrt  a  find- 
ing of  the  existence  of  a  partnership,  of  which 
defendant  R.  was  a  member. 

Appeal  from  Supreme  Judicial  Court  Suf- 
folk County. 

BUI  by  one  Gay  against  one  Ray  and  others. 
A  decree  was  r^dered  in  favor  of  plaintiff, 
and  defendants  appeal.    A£armed. 

Rogers,  North  &  Johnson  and  Melvin  M. 
Johnson,  for  plaintiff.  Frank  D.  Allen  and 
Walter  L.  Van  Kleeck,  for  defendants. 

MORTON,  J.  This  Is  a  creditors'  bill, 
brought  under  Rev.  Laws,  c  159,  §  3,  d.  7. 
The  plaintur  alleges  that  the  defendant  Ray 
made  a  promissory  note  for  $5,000,  with  In- 
terest at  six  per  cent,  payable  In  one  year  aft- 
er date  to  the  complainant  or  order,  and  that 
the  plaintiff  demanded  payment  of  said  note 
when  due,  but  the  defendant  has  failed  and 
neglected  to  pay  the  same,  and  owes  the  plain- 
tiff the  amount  of  said  note  and  interest 
The  bill  seeks  to  reach  and  apply  in  payment 
of  the  plalntifrs  claim  the  defendant  Ray's 
Interest  in  a  partnership  alleged  to  exist  be- 
tween him  and  one  Creelman,  under  the  name 
and  style  of  the  George  W.  McPherson  Store 
Company.  The  case  was  beard  by  a  single 
Justice,  who  entered  a  decree  for  the  plaintiff, 
from  ■  which  the  defendants  appealed.  The 
evidence  was  taken  by  a  commissioner,  and 
what  Is  agreed  by  the  parties  to  be  the  sub- 
«tance  of  it  so  far  as  material  to  the  Issue 


raised.  Is  before  us,  with  copies  of  the  exhib- 
its. 

There  are  two  questions,  both  questions  of 
fact:  Was  there  a  partiiershlp  between  tbe 
defendants  Ray  and  Creelman?, and  does  the 
defendant  Ray  owe  the  plaintiff  the  amount 
of  the  note  and  Interest  thereon?  The  find- 
ing of  tbe  single  Justice  must  be  taken  to 
have  been  against  tbe  defendants  on  both 
questions,  and  it  will  not  be  disturbed,  unless 
plainly  erroneous,  or  shown  to  be  due  to  a 
misapplication  of  the  rules  of  law.  There 
Is  nothing  to  show  any  error  of  law,  and  the 
findings  were  well  warranted  by  the  evidence. 

There  was  evidence  tending  to  show  that 
the  defendants  bought  from  the  estate  of  one 
George  W.  McPherson  a  store  on  the  comer 
of  Hanover  and  Elm  streets,  in  Boston,  which 
he  had  carried  on,  each  paying  therefor  $2,500 
on  account  and  that  they  changed  the  name 
by  putting  the  word  "The"  before  "George 
W.  McPherson"  and  the  word  "Store"  after, 
so  as  to  read  "The  George  W.  McPherson 
Store,"  and  hired  a  manager,  and  carried 
on  the  business,  and  paid  the  expenses,  and 
took  the  profits,  and  that  one  of  them  repre- 
sented to  the  people  of  whom  they  bou^t 
goods  and  to  the  commercial  agencies  that 
they  were  partners.  This,  with  the  other  evi- 
dence, amply  warranted  a  finding  that  they 
were  partners.  There  was  a  confilct  of  evi- 
dence as  to  the  transaction  In  consequence  of 
which  the  note  In  suit  was  given.  It  Is 
enough  to  say  that  the  plaintiff's  testimony 
and  the  written  agreement  between  the  plain- 
tiff and  the  Coe-Ray-Creelman  Company  fully* 
Justified  a  finding  that  the  defendant  Ray 
owed  the  plaintiff  the  amount  of  the  note, 
with  Interest 

No  objection  Is  taken  by  the  defendants  to 
the  form  of  the  decree,  as  to  which  see  Drap- 
er V.  Hollings  et  al.,  163  Mass.  127,  39  N.  E. 
79& 

Decree  aflSrmed. 


(I8»  Mass.  142) 
BLODGETT  et  al.  v.  STOWBLL  et  aL 
(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.    Sept  11,  1905.) 

Adoption— Rights  as  Heibs  ob  Issue. 

Under  St.  1876,  p.  210,  c.  213,  providing 
that  a  person  adopted  shall  take  the  same  share 
of  the  property  which  the  adopted  parent  could 
have  devised  by  will  that  he  wonld  have  taken 
if  born  to  such  parent  in  lawful  wedlock,  and 
that  he  shall  stand  in  regard  to  the  l^ral  de- 
scendents,  but  to  no  other  of  the  kindred  of 
such  parent,  in  such  position  as  if  so  bom  to 
him,  a  child  adopted  after  the  enactment  of  such 
statute,  whose  adopted  father  died  in  1903,  was 
not  entitled  to  take  as  the  "issue"  or  "heir"  of 
her  adopted  father  under  the  will  of  her  adopt- 
ed grandfather. 

Case  Reserved  from  Supreme  Judicial  Court 
Suffolk  County;  Henry  K.  Braley,  Judge. 

Action  by  one  Blodgett  and  others,  as  trus- 
tees, against  Maude  E.  Stowell  and  others.  A 
decree  was  rendered  In  favor  of  complainants, 
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and  the  case  was  reserved  for  the  fall  court 
Affirmed. 

Cbits.  F.  Klttredge,  for  respondent  Stowell. 
Harrison  M.  Davis,  for  respondents  Mlnot  and 
Roundy.  Jobn  V.  Beal  and  Francis  Burke, 
for  respondents  Shaw  and  others.  Bowdoln 
S.   Parker,  for  respondent  Oleaveland. 

MORTON,  X  The  only  question  presented 
for  decision  In  this  case  Is  whether  Maude  E. 
Stowell,  the  adopted  daughter  of  Lemuel  C. 
Stowell,  a  son  of  Caleb  Stowell,  takes,  as  heir 
or  Issue  of  Lemuel,  certain  real  estate  and  the 
Income  thereof,  devised  in  trust  by  the  will  oif 
said  Caleb.  It  Is  not  contended  that  the  prop- 
erty, with  the  accumulated  income,  would 
not  go  to  the  children  and  grandchildroi  of 
the  sisters  of  said  Lemuel,  as  decreed  by  tb6 
probate  court.  If  the  said  Maude  does  not 
take  as  the  adopted  daughter  of  said  Lemuel. 
Caleb  Stowell  died  testate  in  January,  1867, 
and  his  will  was  duly  probated  in  the  follow- 
ing May.  He  left  a  widow  and  three  chil- 
dren, Lemuel,  Henry,  and  a  daughter,  and 
three  grandchildren,  the  children  of  a  daugh- 
ter who  had  died  before  him.  Lemuel  died  in 
June,  1903,  a  widower,  never  having  had  a 
child  born  In  lawful  wedlock,  but  leaving  the 
resiKindent,  Maude  E.  Stowell,  who  bad  been 
duly  adopted  by  him  in  1891,  after  his  wife's 
death.  He  died  testate,  but  no  question  aris- 
es under  his  will. 

Under  the  will  of  Caleb  Stowell,  after  the 
death  of  his  widow,  the  Income  of  the  proper- 
ty in  question  was  to  go  to  Lemuel  during 
Ills  life,  and  after  his  death  one-third  of  It 
was  to  go  to  his  widow.  If  he  left  one,  so  long 
as  she  lived,  the  remainder  to  go  to  his  Issue 
If  any  then  living.  In  equal  shares  by  right  of 
representation,"  but.  If  be  left  no  Issue,  "then 
to  those  of  bis  *  *  *  heirs  who  shall 
then  be  living  In  equal  shares,  by  right  of  re- 
presentation," and  at  the  decease  of  the  wid- 
ow, or,  if  he  left  no  widow,  then  at  his  (Lem- 
uel's) decease  the  trustees  were  "to  transfer 
and  divide  and  convey  in  fee  simple  the  whole 
of  the  principal  or  property  from  which  said 
Income  issues  or  is  derived  to  and  among  the 
same  persons  as  said  remainder  of  said  Income 
is  above  provided  to  be  divided,  and  In  the 
same  shares  as  so  provided."  The  question  Is, 
as  already  observed,  whether,  according  to  the 
proper  construction  of  the  will  of  Caleb  Sto- 
well, the  respondent  Maude  £1.  Stowell  takes 
as  "issue"  or  "heir"  of  Lemuel.  The  decree  of 
the  probate  court  was  In  effect  that  she  did 
not,  and  we  think  that  it  was  right  It  is  to 
be  noted  that  she  was  not  adopted  till  1891, 
2S  years  after  Caleb  Stowell's  will  was  ex- 
ecuted, and  not  till  long  after  St  1876,  p.  210, 
c  218,  had  been  enacted,  which,  as  the  court 
said  In  Wyetb  v.  Stone,  144  Mass.  441,  11  N. 
B.  729,  made  a  material  change  in  the  law  in 
regard  to  the  rights  of  adopted  children,  and 
was  probably  passed  In  consequence  of  the  de- 
cision In  Sewall  v.  Roberts,  116  Mass.  262. 
It  is  to  be  noted,  also,  that  the  will  which  we 


are  asked  to  construe  Is  not  the  will  of  the 
parent  by  adoption,  but  the  will  of  his  father. 
It  is  plain  that  the  heirs  or  Issue  of  Lemuel 
are  to  be  ascertained  as  of  the  date  of  his 
dea-th.  International  Trust  Co.  v.  Williams, 
183  Mass.  173,  66  N.  B.  798 ;  Lincoln  v.  Perry, 
149  Mass.  368,  21  N.  E.  671,  4  L.  B.  A  216. 
The  will  expressly  so  provides. 

It  is  plain,  also,  we  think,  that  the  efTect 
of  the  adoption  is  to  be  determined  by  the 
law  In  force  at  the  time  of  the  adoption,  and 
not  at  some  earlier  period — that  of  the  ex- 
ecution of  Caleb  Stowell's  will,  for  Instance. 
It  is  true  that  the  testator  may  be  supposed 
to  have  had  bis  will  drawn  with  reference 
to  the  law  as  then  existing;  and.  If  the  re- 
spondent Maude  had  then  been  adopted  by 
Lemuel,  the  change  In  the  statute  subsequent 
to  the  death  of  Caleb  Stowell  and  the  proof 
of  his  win  could  not  have  affected  her  rights. 
But  It  Is  equally  true  that  In  using  the  words 
"heirs"  and  "issue"  with  respect  to  Lemuel, 
he  must  be  supposed  to  have  used  those  terms 
as  describing  persons  who  would  be  heirs  or 
Issue  according  to  the  law  as  It  would  then 
be,  and  with  such  rights  as  the  law  as  It  then 
existed  would  or  might  give  them  in  his  es- 
tate under  the  provisions  of  his  will.  It 
Is  clear  that  as  the  law  stood  at  the  time 
of  the  adoption  and  at  the  time  of  the  death 
of  Lemuel,  the  respondent  Maude  would 
not  take  under  the  will  of  Caleb  Stowell  as 
the  heir  or  issue  of  Lemuel,  tmless  U  plainly 
appeared  to  have  been  his  Intention  to  Include 
an  adopted  child  of  Lemuel.  Wyeth  v.  Stone, 
144  Mass.  441, 11  N.  E.  729.  There  Is  nothing 
to  show  tbat  It  does  so  appear.  The  words 
"by  right  of  representation"  are  Inconsistent 
with  such  a  construction,  since  they  apply  to 
lineal  descendants  only,  and  Wyetb  v.  Stone, 
supra,  is  a  decision  directly  to  the  contrary. 
Buckley  v.  Frasier,  153  Mass.  525,  27  N.  B. 
768,  only  decides  that  an  adopted  child  Is  "is- 
sue" of  the  adopting  parents  so  far  as  their 
property  is  concerned. 

In  Johnson's  Appeal,  88  Pa.  346,  relied  on 
by  the  respondent  Maude,  the  remainder  was 
expressly  given  to  "the  person  or  persons" 
who  would  "by  the  Intestate  laws  of  Pennsyl- 
vania be  entitled  to  the  same  If  the  son  had 
died  Intestate,  seised  thereof  in  fee" ;  and  in 
Tlrrell  v.  Bacon,  (C.  C.)  8  Fed.  62,  also  relied 
on  by  her,  the  adoption  and  the  death  of  the 
testator  had  both  occurred  before  the  passage 
of  St  1876,  p.  210,  c.  2ia 

Decree  affirmed. 


0X»  Mass.  lOS) 

WELCH  et  al.  v.  TRUSTEES  OF  EPISCO- 
PAL THEOLOGICAL  SCHOOL  et  al. 
(Supreme    Jadicial    Court    of    Massachusetts. 
Suffolk.    Sept  11,  1905.) 

1.  Tbusts— Tebmihation— SuPBEjnc  Coxrar— 
Jurisdiction. 
The  Supreme  Court  has  ample  jurlsdlctioD 
in  a  iHToper  case  to  terminate  a  testamentary 
trust 
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2.  Samk— Pabtiai,  Terminatiom. 

A  testamentary  trust  may  be  terminated 
as  to  certain  property  and  continued  as  to  the 
balance. 

8.  Sauk. 

Testator  created  a  tmst  to  divide  the  bal- 
ance  of  the  Income  of  the  residue  of  his  estate 
into  three  equal  shares,  one  to  be  paid  to  ills 
wife  fop  life,  one  to  his  son  or  bis  son's  wife, 
and  the  other  to  a  theological  school ;  that  on 
the  death  of  testator's  wife,  two-thirds  of 
the  income  should  be  paid  to  the  school,  and  the 
other  third  to  the  son  or  his  wife  or  the  survivor 
of  them  for  life ;  and  on  the  decease  of  the  son 
KnA  his  wife  without  children,  after  the  death  of 
testator's  wife,  the  trustees  should  convey  the 
residue  to  the  school.  Held,  that  after  the 
death  of  testator's  wife  and  son,  leaving  only 
the  son's  wife  surviving,  without  issue,  the 
trustees,  with  the  consent  of  the  son's  wife, 
were  entitled  to  have  the  trust  terminated  as 
to  two-thirds  of  the  property  for  the  benefit  of 
the  scbooL 

Case  Reserved  from  Supreme  Judicial 
Ooart,  Suffolk  County;  James  M.  Morton, 
Judge. 

Petition  by  one  Welch  and  others,  as  tru»- 
tees  under  the  will  and  codicil  of  Benjamin 
T.  Reed,  for  the  termination  of  the  trust  aa 
to  two-thirds  of  the  trust  res.  Case  reserved. 
Decree  for  petitioners. 

John  G.  Oray,  for  Episcopal  Theological 
School  and  others.  Edwd.  C.  Bradlee,  guard- 
Ian  ad  litem. 


MORTON,  J.  This  Is  a  petition  by  the 
plaintiffs,  as  trustees  under  the  will  and  codi- 
cil of  Benjamin  T.  Reed,  praying  that  the 
tmst  may  be  terminated  as  to  two-thirds  of 
the  property  held  by  them  In  trust,  and  that 
they  may  be  authorized  and  directed  to  con- 
vey the  same  to  the  Trustees  of  the  Episco- 
pal Theological  School,  who  are  the  ultimate 
bonefloiaries  of  the  whole  of  the  trust  prop- 
erty. At  the  time  of  his  death  the  said  Ben- 
jamin T.  Reed  left  a  widow  and  a  son,  who 
was  bis  sole  heir  and  next  of  kin.  By  a  codi- 
cil to  his  will  he  gave  the  rest  and  residue  of 
his  estate  to  trustees,  in  trust,  first,  to  make 
up  out  of  the  income  any  deficiency  of  income 
from  property  given  in  trust  for  his  wife,  if 
the  same  did  not  amount  to  $15,000  in  any 
one  year,  and  then  to  divide  the  rest  of  the 
income  into  three  equal  shares,  one  to  be 
paid  to  his  wife  for  life,  one  to  the  son  or  the 
son's  wife  for  life,  and  the  other  to  the  Theo- 
logical School  On  the  decease  of  the  testa- 
tor's wife,  two<tlilrds  of  the  Income  were  to 
be  paid  to  the  school  and  the  other  third  to 
the  son  or  his  wife,  or  the  survivor  of  them, 
during  their  lives.  On  the  decease  of  the  son 
and  his  wife,  leaving  children  of  the  son,  the 
trustees  were  to  convey  one-third  of  the  prin- 
cipal to  such  children,  and,  if  the  testator's 
wife  should  then  have  deceased,  the  other 
two-thirds  to  the  school.  If  the  son  and  his 
wife  should  decease,  leaving  no  children  of 
the  son,  and  the  testator's  wife  should  also 
hare  deceased,  then  the  trustees  were  to  con- 
vey the  residue  to  the  school.  At  the  time  of 
the  testator's  death  the  son  was  married. 


His  wife  aferwards  died,  and  he  married  the 
defendant  Martha  8.  Reed,  and  died  without 
children.  A  question  arose  as  to  whether 
the  present  Mrs.  Reed  was  entitled  under  the 
oodldl  as  the  wife  or  widow  of  the  son.  An 
agreement  of  compromise  was  entered  into 
between  the  widow  and  the  school,  in  wblcti 
the  school  recognized  and  conceded  that  she 
was  entitled  to  the  rights  of  the  widow  of  the 
son  for  her  life,  and  she  agreed  that  on  the 
death  of  the  testator's  widow  the  principal  of 
the  trust  fund  should  be  divided  into  three 
equal  parts,  two  of  which  should  be  conveyed 
to  the  school,  and  the  other  should  continue 
to  be  held  in  trust  for  her  benefit  for  life 
and  then  go  to  the  schooL  The  testator's 
widow  has  now  deceased,  and  the  son's  wid- 
ow and  the  school  and  the  trustees  are  all 
desirous  that  the  trust  should  be  terminated 
as  to  the  two-thirds,  and  the  agreement 
between  the  son's  widow  and  the  school  car- 
ried out  as  therein  provided. 

There  is  no  doubt  about  the  power  of  this 
court  to  terminate  a  trust  in  a  proper  case. 
Williams  V.  Thacher,  186  Mass.  293,  71  N. 
E.  567;  Matthews  v.  Thompson,  186  Mass.  14, 
71  M.  a  93,  66  L.  R.  A.  421 ;  Sears  v.  Choate, 
146  Mass.  395,  15  N.  £  786,  4  Am.  St  R^k 
320.  There  Is  also  no  doubt  that  a  trust  may 
be  terminated  as  to  certain  property  and  con- 
tinued as  to  other  property.  Williams  v. 
Thacher,  186  Mass.  293,  300,  71  N.  B.  667; 
Inches  t.  Hill,  106  Mass.  575.  AU  that  the 
trustees  are  required  to  do  in  the  present 
case  is  to  hold  the  property  and  pay  over 
the  income.  They  are  not  required  to  exer- 
cise an  active  discretion,  as  in  banahy  v. 
Noonan,  176  Mass.  467,  67  N.  B.  679.  The 
scheme  of  the  tmst  is  very  different  from 
that  In  Toung  ▼.  Snow,  167  Mass.  287.  46  N. 
B.  686,  and  does  not  contemplate,  as  that 
did,  the  accumulation  of  income  by  the  tras- 
tees  and  the  expenditure  by  them  of  so  mnch 
of  it  as  might  be  necessary  to  keep  the  estate 
in  repair.  The  case  also  differs  from  Claflln 
V.  Claflln,  149  Mass.  19,  20  N.  B.  454,  3  L.  R. 
A.  370,  14  Am.  St  Rep.  393;  and  Hoffman  v. 
New  Eng.  Trust  Co.  Tr.,  187  Mass.  205, 72  N. 
E.  952.  The  school  is  the  equitable  owner  of 
the  whole  trust  estate.  It  is  entitled  to  the 
present  Income  of  two-thirds  of  it  The 
postponement  by  the  testator  of  the  convey- 
ance to  it  was  for  the  benefit  of  his  wife  and 
his  son's  wife.  The  testator's  wife  is  dead 
and  the  son's  wife  agrees  to  the  conveyance. 
All  parties  in  Interest  agree  to  and  desire  the 
termination  of  the  trust  as  to  the  two-thirds 
of  Which  the  school  is  entitled  to  the  present 
Income,  and  we  see  no  valid  objection  to  It 
The  questions  raised  and  the  doubts  suggest- 
ed by  the  guardian  ad  litem  as  to  the  possi- 
bility of  reverter  in  the  heln  of  the  testator, 
in  case  the  corporation  of  the  trustees  of  the 
Theological  School  should  be  dissolved,  do 
not  seem  to  us  sufficient  to  warrant  as  in  de- 
nying the  prayer  of  the  petitlouAra. 

Decree  for  petitioners.  t 
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cm  Mmh  163) 

8T0NB  et  al.  ▼.  FORBES  et  al. 

(Sapreme    Judicial    Coart    of    Massachusetts. 
Norfolk.    Sept  11, 1905.) 

1.  PowEB    01   Appointment  —  ExEcxjTiOH — 
Residuabt  Culuse. 

A  eeneral  power  of  appointment  is  well 
executeo,  in  the  absence  of  anything  to  show 
a  contrary  intention  by  a  general  residuary 
clause  in  the  will  of  tlie  donee  of  the  power. 
[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Powers,  §f  116,  117.] 

2.  Saub— GoDicii/— Repubucation  of  Wnx. 

Where  testator  executed  a  codicil  to  liia 
will,  referring  to  a  power  of  appointment  he 
was  authorized  to  exercise,  the  effect  of  the 
codicil  was  to  republish  the  will  as  of  the  date 
of  the  codicil,  and,  so  far  as  the  power  of  ap- 
pointment was  concerned,  it  constituted  an  at- 
tempted execution  of  the  power  as  of  that  date. 
[Ed.  Note. — For  cases  in  point,  see  voL  40, 
Cent.  Dig.  Powers,  S{  115-118.] 

8.  Sake— Intention. 

Testator,  having  been  given  a  tpedal  power 
of  appointment  by  his  father's  will,  without 
knowledge  of  such  power  executed  his  own  will, 
which  he  began  by  declaring  that  he  intended  to 
dispose  of  all  the  property  of  every  kind  of 
which  at  his  death  he  might  be  seised  or  pos- 
sessed, or  over  which  he  might  have  any  iMwer 
of  disposition  whatsoever.  After  his  father's 
death,  and  when  testator  was  familiar  with 
the  power  of  apiwintment  given  to  him  in  his 
father's  will,  he  executed  a  codicil  to  his  ovm 
will,  by  which  he  expressly  confirmed  the  same, 
except  as  modified  by  the  codicil.  Held,  that  the 
will  and  codicil  disclosed  testator's  Intent  to 
exercise  the  power. 

4.  Wru/— CoHSTBUcrnoiT — ^Powxb  of  Apponny 
vent. 

Testator,  being  entitled  to  exercise  a  pow- 
er of  appointment  contained  in  his  father's  will 
to  dispose  of  a  principal  fund  among  his  father's 
direct  descendants,  after  making  several  pecun- 
iary bequests  to  his  sons  and  daughters  who 
shcmld  arrive  at  certain  ages  and  in  trust  for 
infant  children,  bequeathed  the  reeidne  to 
trustees  to  divide  the  trust  estate  into  three 
parts,  the  income  of  one  of  which  was  to  be 
paid  to  his  widow  so  long  as  she  lived,  the  prin* 
cipal  to  fail  at  her  death  into  the  other  two- 
thirds,  which  were  to  be  held  in  trust  for  the 
benefit  in  equal  shares  of  testator's  children 
living  at  bis  death,  ffeld,  that  the  will  should 
be  coostmed  as  limiting  the  part  from  which  the 
wife  was  to  derive  her  income  to  testator's  own 
estate,  leaving  the  clause  in  regard  to  the  chil- 
dren to  operate  both  on  testator's  estate  and 
that  of  his  father,  over  which  he  had  the  power 
of  appointment. 
B.  Same. 

Where  testator's  father  established  by  his 
will  a  certain  permanent  fund,  with  reference 
to  whi<*  he  gave  testator  a  power  of  appoint- 
ment to  the  father's  "direct  descendants,'  a  will 
bequeathing  a  certain  fund  to  "testator's  chil- 
dren" was  a  valid  exercise  of  the  power;  they 
being  the  direct  descendants  of  testator's  father. 

9.  Pgm-Ki'UiTiKa — ExxBcisi!  or  Poweb  of  Ap- 
foikthent. 

Where  a  power  must  be  executed,  if  at 
all,  by  the  children  of  the  donee,  and  therefore 
could  not  be  exercised  beyond  the  limit  of  the 
rule  against  perpetuities,  it  was  not  an  in- 
fringement of  such  rule,  though  an  appointment 
might  be  made  under  tiie  power  that  would  be 
too  remote. 

7.  POWKB  OF  APPOrNTUENT — BXEOUTIOIT — ^VA1> 
WHY. 

Where  testator,  authorised  to  execute  a 
Vower  of  appointment  by  the  will  of  his  father, 
created  a  trust  for  the  benefit  of  his  children, 
•nd  provided  that,  aa  his  aona  arrived  at  the  age 


of  80  years  and  the  daughters  at  the  age  of  25, 
the  principal  should  be  paid  to  them,  the  fact 
that  he  also  gave  to  children  dying  under  such 
prescribed  age  a  power  of  appointment  with 
reference  to  the  principal  of  his  or  her  share 
did  not  render  the  execution  by  testator  of  the 
power  given  him  by  his  father  invalid, 
&  Wills — Tesxamentabt  Tbubt — Intebicst 
or  Deceased  Child. 

Where  a  will  creating  a  trust  provided  that 
the  trust  estate  should  be  held  by  testator's 
trustees  for  the  benefit  in  equal  shares  of  such 
testator's  children  aa  should  be  living  at  his 
death  and  the  then  living  issue  by  representa- 
tion of  any  child  who  might  die  before  testator, 
the  share  of  the  issue  of  a  child  dying  before 
testator  was  payable  to  such  issue  only  on  the 
arrival  at  the  age  prescribed  for  testator's 
children. 

Case  Reserved  from  Supreme  Judicial 
Court,  Norfolk  County;  Henry  K.  Braley, 
Judge. 

Petition  by  one  Stone  and  others,  as  trus- 
tees under  the  will  of  John  M.  Forbes, 
against  one  Forbes  and  othei^s,  for  iustroc- 
tlons  as  to  the  disposition  of  the  fund.  Case 
reserved  for  full  court 

Joseph  B.  Warner,  for  trustees.  H.  B. 
Warner,  for  respond^its. 

MORTON,  J.  This  Is  a  petition  for  instmo- 
tlons  by  trustees  under  the  will '  of  John  M. 
Forbes.  The  question  is  whether  J.  Malcom 
Forbes,  a  son  of  John  M.  Forbes,  who  has 
deceased  since  his  father,  leaving  a  will  which 
has  been  duly  allowed,  has  executed  in  and 
by  his  win  a  power  of  appointment  which  It 
Is  conceded  was  given  to  him  by  the  will  of 
his  father,  and  whether  the  execution  is  a 
valid  exercise  of  th^  power. 

John  M.  Forbes,  after  establishing  a  fund 
called  the  "Permanent  Fund'*  for  the  benefi.t 
of  bis  children,  provided  by  a  codicil,  dated 
May  9,  1885,  that  "my  children  shall  have  the 
power  to  dispose  by  will  of  their  respective 
shares  of  the  principal  of  said  permanent 
fund  to  and  among,  but  only  to  and  among, 
such  one  or  more  of  my  direct  descendants,  in 
such  proportions  and  on  such  terms,  whether 
in  trust  for  their  benefit  or  otherwise,  as  they 
see  fit,  and  I  authorize  and  direct  the  trustees 
of  said  permanent  fund,  upon  the  decease  of 
any  child  .or  children  of  vine,  leaving  such 
win  or  wills,  to  pay  over,  transfer,  and  con- 
vey the  respective  share  or  shares  of  such  de- 
ceased child  or  children  of  mine  to  snch  de- 
scendants of  mine,  or  for  their  benefit,  as  such 
deceased  child  or  children  of  mine  shall  by 
their  last  wills  direct"  By  a  oodidl  dated 
May  2a,  1894,  he  further  provided  that  "in  all 
cases  where  I  have  given  the  right  to  my 
children  to  dispose  by  will  of  their  shares  of 
the  trust  property  to  their  descendants,  I  now 
give  them  the  full  right  to  put  any  and  all  be- 
quests in  trust,  and  also  to  make  their  be- 
quests different  in  amount.  If  tbey  deem  U  ad- 
visable so  to  do,  giving  more  to  one  than  to 
another,  leaving  it  to  the  Judgment  of  my 
children  as  to  what  is  on  the  whole  best  for 
my  descendants."  John  M.  Forbes  dl^^^Dcto- 
Oigitized  by  VjOOy  IL 
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ber  12, 1898.  J.  Malcom  Forbes,  the  son,  died 
February  19,  1904,  leaving  a  will  dated  Feb- 
ruary 16, 1898,  and  a  codicil,  dated  February  11, 
1904,  made  a  few  days  before  his  death.  He 
begins  his  will  by  declaring  that  be  disposes 
"hereby  of  all  the  property  of  every  kind  of 
which  I  may  be  at  my  death  seised  or  possess- 
ed, or  over  which  I  may  then  have  any  power 
of  disposition  whatsoever,  whether  the  same 
be  in  this  commonwealth  or  In  any  other 
state  or  country,"  and  by  the  codicil  he  ex- 
pressly confirms  the  will  "in  all  particulars 
except  so  far  as  modified  by  this  codicil." 
The  codicil  contains  nothing  farther  mate< 
rial  to  the  question  before  us.  By  his  will, 
after  bequests  of  |20,000  to  each  of  his  sons 
living  at  bis  death  who  shall  then  be  25  years 
of  age  and  to  bis  daughters  who  shall  then  be 
23  years  of  age,  and  like  provisions  by  means  of 
trustees  for  the  benefit  of  infant  children,  he 
gives  the  rest  and  residue  to  the  same  trus- 
tees, in  trust  to  make  certain  specific  convey- 
ances and  gifts  not  now  material,  and  directs 
that  the  residue  of  the  trust  estate  shall  be 
divided  into  three  parts,  the  Income  of  one  of 
which  shall  be  paid  to  his  widow  so  long  as 
she  lives,  the  principal  to  fall  at  her  death  in- 
to the  other  two-thirds,  and  the  other  two- 
thirds  to  tie  held  in  trust  for. the  benefit  in 
equal  shares  of  children  living  at  the  testa- 
tor's death  and  the  issue  by  representation  of 
any  deceased  child,  the  income  on  the  shares 
to  be  paid  to  the  respective  beneficiaries,  and 
as  the  sons  arrive  at  the  age  of  30  years  and 
the  daughters  at  the  age  of  25  years  the  prin- 
cipal of  their  respective  shares  to  be  paid  to 
them.  There  is  also  a  provision  that,  if  any 
child  shall  die  before  reaching  the  appointed 
age,  the  principal  of  his  or  her  share  shall  be 
paid  as  he  or  she  shall  by  will  appoint,  and. 
In  default  of  such  appointment,  shall  be  dis- 
posed of  as  a  part  of  such  child's  estate. 

There  is  a  stipulation  between  the  parties 
that  the  facts  admitted  and  alleged  in  the  an- 
swers are  agreed  to  so  far  as  competent  and 
ma;terial.  Amongst  the  facts  so  alleged,  and 
therefore  to  be  taken  as  agreed  to  if  material 
and  competent,  are  the  following,  namely: 
That  at  the  time  when  he  made  his  will,  in 
February,  1898,  J.  Malcom  Forbes  was  whol- 
ly Ignorant  of  the  provisions  of  the  will  of 
his  father,  and  had  no  knowledge  of  those 
provisions  or  of  the  power  of  appointment 
given  to  him  by  the  will  of  his  father  till 
after  the  death  of  the  latter ;  that  when  he 
made  his  will  in  February,  1898,  he  was  pos- 
sessed of  a  large  property  Independent  of  any 
expectations  from  his  father ;  and  that  after 
the  death  of  his  father  bis  property  largely 
increased,  and  at  the  time  of  making  his  will 
and  at  all  times  thereafter  %as  sufficient  for 
liberal  provision  for  his  wife  and  children 
under  the  terms  of  his  will,  without  including 
therein  the  property  over  which  he  was  given 
a  power  of  appointment  by  his  father's  will. 
It  is  also  alleged  in  one  of  the  answers,  and 
likewise  to  be  taken  as  agreed,  that  the 
amount  of  the  permanent  share  in  the  hands  of 


the  petitioner  to  be  paid  as  the  court  shall 
direct  is  sufficient  to  satisfy  the  legacies  of 
$20,000  given  by  J.  Malcom  Forbes  to  bis. 
children  and  to  leave  a  large  excess,  and  that 
If  the  entire  amount  of  that  share  were  to  be- 
Included  in  the  residuary  estate  passing  un- 
der his  will,  for  the  purpose  of  ascertaining^ 
the  third  to  be  set  apart  for  the  benefit  of  the 
widow,  such  third  could  be  set  apart  from 
property  absolutely  owned  by  bim  without 
encroaching  on  any  sum  that  might  be  re- 
ceived from  the  petitioner  in  satisfaction  of 
the  provisions  of  the  will  of  John  M.  Forbes. 

It  is  settled  in  this  commonwealth  that  a 
general  power  of  appointment  is  well  execut- 
ed, in  the  absence  of  any  thing  to  show  a  con- 
trary Intention,  by  a  general  residuary 
clause  in  the  will  of  the  donee  of  the  power. 
Amory  v.  Meredith,  7  Allen,  397;  Wlllard 
V.  Ware,  10  Allen,  263;  Bangs  v.  Smith,  9& 
Mass.  270;Sewall  T.Wilmer,  132  Mass.  131; 
Cumston  v.  Bartlett,  148  Mass.  2iS,  21  N.  B. 
373;  Hassam  v.  Hazen,  156  Mass.  95,  30  N. 
E.  469.  And,  whatever  may  have  been  the 
case  formerly,  that  Is  now  the  law  in  England. 
Alrey  v.  Bower  (1887)  12  A.  0.  263;  Boyles  v. 
Cook  (1880)  14  Ch.  53.  And  both  in  this 
country  and  in  England  the  fact  that  the  pow- 
er is  created  after  the  execution  of  the  will 
does  not  prevent  the  will  from  operating  as 
an  execution  of  the  power.  Wlllard  v.  Ware, 
10  Allen,  263 ;  Osgood  v.  Bliss,  141  Mass.  474, 
6  N.  B.  527,  55  Am.  Rep.  488;  Alrey  v.  Bowo:, 
supra.  In  England  these  resalts  have  been 
arrived  at  by  means  of  statutory  enactments ; 
but  in  this  commonwealth  they  have  been 
reached  by  the  application  of  general  princi- 
ples. In  this  case,  however,  the  power  ia  a 
special  one,  and  it  is  contended  that  different 
rules  apply.  It  is  conceded  that,  in  regard  to- 
special  as  well  as  in  regard  to  general  powers, 
the  question  is  one  of  intention  on  the  part  of 
the  donee  of  the  power.  But  it  is  contended 
that  those  claiming  under  a  special  power 
must  show  affirmatively  that  the  donee  in- 
tended to  execute  It,  that  It  is  doubtful  wheth- 
er a  special  power  can  be  exercised  by  a  will 
executed  before  the  power  was  created,  and* 
that  there  ia  nothing  In  the  case  before  us 
which  fairly  warrants  the  conclusion  that  the- 
donee  of  the  power  intended  to  execute  It. 

On  principle  there  would  seem  to  be  no- 
Just  ground  for  a  distinction  between  gener- 
al and  special  powers,  so  far  as  relates  to  the- 
execution  of  the  power  before  or  after  it  is 
created.    It  may  be  that,  by  reason  of  its 
conditions   or   limitations,    the  reasons    are 
stronger  for   holding  that  a  special  power- 
cannot  be  executed  by  anticipation  than  for 
holding  that  a  general  power  cannot;  but 
they  do  not  seem  to  us  enough  stronger  to 
warrant  us  in  saying  that  in  one  case  the- 
power  can  be  executed  by  anticipation  and  in 
the  other  that  it  cannot.    A  general  power  of ' 
appointment  is  hardly  less  within  the  range 
of  expectation  than  a  special  power.    Prior 
to  the  wills  act,  m  called  (St  1  Ylct  c.  26,. 
Digitized  by  V^OOQ IC 
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t  27).  it  was  the  law  «>f  Bngfland  that  a  party 
claiming  under  a  power  must  show  that 
the  donee  Intended  to  execnte  it;  the  pre- 
anmptlon  being  that  he  had  not  executed  it 
onlees  the  contrary  plainly  appeared. 
Ajnory  v.  Meredith,  supra;  Mills  r.  Mills 
(1886)  84  Ch.  D.  186,  194;  Foulkes  v.  Wil- 
Uams  (1889)  42  Gb.  D.  83.  The  wills  act 
changed  this  with  regard  to  general  powers, 
but,  in  consequence  of  the  construction  given 
to  the  act  by  the  courts,  left  special  powers 
unaffected.  Hayes  t.  Tnmbull  (1900)  2  Ch. 
832;  B.  &  on  appeal  (1901)  2  Ch.  S29; 
Foulkes  ▼.  Williams,  supra. 

In  regard  to  general  powers  the  rule  now 
is  that  a  general  derise  of  property,  real  or 
personal,  is  presumed  to  Include  a  general 
liower  of  appointment,  unless  the  contrary 
appears  from  the  will.  1  Jarm.  Wills  (6th 
Ed.)  *634,  635.  In  regard  to  special  powers 
the  rule  remains  the  same  as  laid  down  be- 
fore the  passage  of  the  wills  act  respecting 
powers  generally.  If  it  were  necessary  to 
determine  the  question,  we  should  hesitate 
to  follow  the  rule  laid  down  by  the  BngUah 
cases  in  regard  to  special  powers  of  appoint- 
ment. There  is  certainly  less  reason  for 
doing  BO  since  Amory  t.  Meredith  than  be- 
for&  There  would  seem  to  be  no  good  rea- 
son why  the  question  wheth»  a  special 
power  of  appointment  had  beoi  exercised 
should  not  be  determined  by  the  same  rules 
that  are  applied  in  other  cases  to  the  con- 
struction or  interpretation  of  wills,  or  why 
the  distinction  between  a  power  and  property, 
whidi  has  resulted  in  many  instances,  as 
courts  hare  been  compelled  to  admit,  in  de- 
feating the  intention  of  the  testator,  should 
be  adhered  to  in  cases  where,  as  in  the 
present,  the  donee  of  the  power  has  the  use 
of  the  property  for  his  life,  and  may  not 
unnaturally  or  unreasonably  have  failed 
to  distinguish  between  property  strictly  and 
technically  belonging  to  him  and  that  of 
which  he  has  the  use;  but  we  do  not  think 
tliat  it  is  necessary  to  determine  whether  the 
rale  laid  down  by  the  English  cases  in  regard 
to  special  powers  should  or  should  not  be 
fallowed  in  this  commonwealth,  for  we  think 
that  it  clearly  appears  tliat  J.  Malcom  Forbes 
Intended  to  exercise  the  power  and  that  he 
baa  done  so.  As  already  obserred,  he  begins 
his  will  by  declaring  that  he  intends  by  it  to 
dispose  of  all  the  property  of  every  kind  of 
which  ajt  his  death  he  may  be  seised  or  pos- 
sessed, or  over  which  he  may  then  have  any 
power  of  disposition  whatsoever.  Broader 
language  could  hardly  be  used,  or  language 
more  clearly  anticipating  a  power  of  appoint- 
ment; but  any  doubt  that  might  otherwise 
exist  is  removed,  it  seems  to  us,  by  the  codicil. 
When  the  codicil  was  executed,  John  M.  Forbes 
bad  been  dead  for  several  years,  and  the 
■on  was  familiar  with  the  terms  of  the  will, 
and  with  the  power  of  appointment  that  It 
gave  to  him.  By  the  codicil  he  expressly  con- 
brmed  his  own  will  in  ail  particulars,  except 


as  modified  by  the  codldL  nie  effect  of 
this  was  to  republish  the  will  as  of  the  date 
of  the  codicil,  and  to  give  to  it,  at  least  so 
far  as  the  power  of  appointment  was  concern- 
ed, the  same  effect  as  if  it  had  then  been 
written,  and  to  constitute  the  will  an  execu- 
tion of  the  power,  if  the  appointment  was  a 
valid  one.  Haven  v.  Foster,  14  Pick.  534; 
Hoaea  v.  Jacobin  98  Mass,  65;  In  re  Black- 
burn (1889)  43  Ch.  D.  75;  In  re  Teape's 
Trusts  (1878)  16  Eq.  442;  Ycm  Brockdorff 
V.  Malcom  (1885)  30  Ch.  D.  172;  In  re  Swin- 
burne (1884)  27  Ch.  D.  696;  Thornton  v. 
Thornton  (1875)  20  Eq.  599;  Ferrier  v.  Jay 
(1870)  10  Eq.  550;  Bailey  v.  Lloyd  (1829) 
6  Russ.  830;  Banks  v.  Banks  (1853)  17  Bear. 
852 ;  Ooux  v.  Foster,  1  J.  &  H.  30. 

Treating  the  will  as  then  executed,  as  w« 
are  bound  to,  we  think,  in  view  of  its  express 
confirmation  by  the  codicil,  we  have  the  testa- 
tor with  knowlege  of  the  power  of  appoint- 
ment expressly  declaring  his  intention  to  dis- 
pose, not  only  of  all  property  of  which  ha 
may  be  seised  or  possessed  at  the  time  of  his 
deatli,  but  also  of  all  property  over  which  be 
"may  then  have  any  power  of  disposition 
whatsoever"  "words,"  in  the  language  of 
Lord  Selbome  in  Re  Teape's  Trusts,  supra, 
"applicable  to  any  power  of  appointment  he 
might  possess,  but  which  I  am  [we  are]  asked 
not  to  apply  to  the  only  power  which  he 
actually  bad."  Construing  the  will  accord- 
ing to  well-settled  rules  of  construction,  ther* 
Is  nothing  in  it  inconsistent  with  the  inten- 
tion thus  declared.  The  testator  deals  with 
the  property  in  a  mass,  that  which  belongs 
to  tiimself,  that  ovor  whUih  he  has  a  power 
of  app<^tment  And  the  provision  direct- 
ing a  third  of  the  rest  and  residue  of  the 
property  which  he  puts  in  trust  to  be  set 
apart  and  the  income  thereof  paid  to  bis  wife 
can  be  interpreted  without  difficulty;  apply- 
ing the  rule,  "Reddendo  singula  singulis,"  as 
relating  to  his  own  estate  (Ferrier  v.  Jay, 
supra ;  In  re  Teape's  Trusts,  supra ;  Thornton 
V.  Thornton,  supra ;  In  re  Blackburn,  supra ; 
Bailey  v.  Lloyd,  supra),  leaving  the  clauses 
in  r^^ard  to  the  children  to  operate,  accord- 
ing to  the  same  rule,  both  upon  his  own  es- 
tate and  that  over  which  he  bad  a  power  of 
appointmoit,  constltating  an  execution  of  the 
power  if  the  appointment  is  otherwise  valid. 
Any  other  construction  would  ignore,  it  seems 
to  us,  Itis  declared  purpose  to  dispose  by  his 
will  of  all  property  of  which  at  his  death  he 
should  be  seised  or  possessed,  or  over  which 
he  should  "then  have  any  power  of  disposi- 
tion whatsoever,"  and  the  express  confirma- 
tion of  the  will  by  the  codidL  There  are,  it 
Is  true,  cases  in  which  it  lias  been  held  that 
general  words  of  disposition  did  not  operate 
to  execute  a  special  power,  and  that  the  re- 
publication and  confirmation  of  the  will  by  a 
codicil  did  not  give  effect  to  such  a  power 
created  after  the  execntlcm  of  the  will.  Hope 
V.  Bope  (1834)  5  Giff.  18;  Clogstown  ▼.  yrah 
oott  (1843)  18  Sim.  523;  Foulkes  t.  WUllamf^ 
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(1889)  42  Ch.  D.  93;  MillB  T.  Mills  (1886) 
84  Ch.  D.  183;  Hayes  v.  Turnbull  (1900)  2 
Cb.  882;  b.  a  on  appeal  (1901)  2  Ch.  529; 
Ames  V.  (Tadogan  (1879)  12  Cb.  D.  868;  Wood 
V.  Cotton  (1888)  40  Cb.  D.  41;  Sykes  v.  Car- 
roll (1908)  1  I.  R.  17;  Doyle  T.Coyle  (1895) 
1 1.  R.  206. 

But  Clogstown  V.  Walcott  and  Hope  v. 
Hope  hare  not  been  followed  in  later  cases, 
In  Ferrier  v.  Jay,  supra,  in  Re  Teape's  Trusts, 
supra,  and  in  Re  Blackburn,  supra,  and  la  the 
other  cases  cited  the  courts,  following  the 
rules  laid  down  by  the  English  decisions, 
and  considering  all  the  circumstances  and 
the  other  provisions  of  the  will,  we  have  been 
nnable  to  find  an  intention  on  the  part  of  the 
testator  to  exercise  the  power.  We  discover 
no  such  difilculty  in  this  case.  The  English 
cases,  as  said  by  Byrne,  L.  J.,  In  Turnbull  r. 
Hayes,  supra,  are  "not  easily  reconcilable." 
The  appointment  is  to  the  children  of  J.  Mai- 
com  Forbes,  and  therefore  to  the  direct  de- 
scendants of  John  M.  Forbes,  in  accordance 
with  the  power ;  and,  in  the  absence  of  any- 
thing to  show  a  contrary  intention  on  the 
part  of  the  donee  of  the  power,  there  would 
be  strong  ground  for  holding  that  the  appoint- 
ment of  itself  would  operate  as  an  execution 
of  the  power.  But  it  Is  not  necessary  to  go 
as  far  as  that,  when  the  appointment  is  taken 
In  connection  with  the  further  fact  that  the 
appointor  expressly  declares  in  his  will  his 
Intention  to  dispose  thereby  of  property  over 
which  he  may  have  at  his  death  any  power  of 
disposition,  and  republishes  and  expressly  con- 
firms the  will  by  a  codicil  a  few  days  before 
his  death,  after  he  has  known  for  a  long  time 
of  the  power  of  appointment  glveti  him  by  his 
father.  Any  other  conclusion  than  that  his 
will  operated  as  an  execution  of  the  power 
would  seem  to  be  unwarranted.  The  ex- 
press confirmation  of  the  will  by  the  codicil 
would  seem  to  deprive  of  any  significance 
which  it  might  otherwise  have  had  from  tlie 
fact  that  he  did  not  know  of  the  power  when 
he  executed  his  will,  and  that  his  own  prop- 
erty was  sufficient  to  make  liberal  provision 
for  his  wife  and  children  according  to  the 
terms  of  his  vrill. 

The  remaining  question  is  whether  the  ap- 
pointment Is  a  valid  one.  It  Is,  as  already 
observed,  to  the  children  of  3.  Malcom  Forbes 
and  therefore  to  the  direct  descendants  of 
John  M.  Forbes,  and  comes  within  the  ex- 
press terms  of  the  power,  so  far  as  the  per- 
sons who  are  to  take  are  concerned.  The 
only  Question  is  whether  the  power  and  the 
appointment  under  it  infringe  upon  the  rule 
against  perpetuities.    So  far  as  the  power  it- 


self is  concerned,  the  rule  laid  down  by  Mr. 
Grray  and  sustained  by  authorities  referred  to 
Is  that  "a  power  which  cannot  be  exercised 
beyond  the  limits  of  the  rule  against  perpetui- 
ties Is  not  rendered  bad  by  the  fact  that  wltb- 
in  its  terms  an  appointment  could  be  made 
which  would  be  too  remote."  Oray  on  the 
Rule  against  Perpetuities,  822.  Assuming 
that  an  appointment  could  be  made  under  the 
power  In  this  case  that  would  be  too  remote, 
nevertheless  the  power  is  a  good  power,  be- 
cause It  must  be  executed.  If  at  all,  by  the 
children  of  the  donee,  and  therefore  could 
not  be  exercised  beyond  the  limits  of  the  rule 
against  perpetuities.  It  Is  not  contended  that 
the  gifts  to  his  children  under  the  will  of  J. 
Malcom  Forbes  did  not  vest  at  his  death,  or 
that  the  provisions  in  regard  to  payment  did 
anything  more  than  postpone  tiie  right  of 
possession  until  the  children  had  respectively 
reached  the  ages  named  (Wardwell  v.  Hale, 
161  Mass.  396,  37  N.  B.  196,  42  Am.  St  Rep. 
413;  Eldredge  v.  Eldredge,  9  Cush.  616);  so 
that,  even  if  the  g^ifts  are  treated,  as  liiey 
must  be,  as  made  In  effect  by  the  will  of  John 
M.  Forbes,  they  are  not  too  remote  (Seaver  v. 
Fitzgerald,  141  Mass.  401,  6  N.  B.  73;  Loring 
V.  Blake,  98  Mass.  253).  The  power  of  ap- 
pointment given  by  the  will  of  J.  Malcom 
Forbes  to  children  dying  under  the  prescribed 
age  does  not  render  the  execution  by  him  of 
the  power  given  him  by  bis  father  invalid. 
Slark  V.  Dakyns  (1874)  lOCh.35;  Plupim  v. 
Turner  (1838)  9  Sim.  227.  The  shares  vested 
none  the  less  In  his  children  at  his  death. 

It  Is  contended  that  in  any  event  the  share 
of  the  fund  in  question  coming  to  the  grand- 
daughter should  be  paid  to  her,  and  not  to  the 
trustees  under  the  will  of  J.  Malcom  Forbes. 
But  the  will  provides  that  the  trust  es- 
tate "shall  be  held  by  my  trustees  for  the 
benefit  In  equal  shares  of  such  of  my  chil- 
dren as  may  be  living  at  my  death  and  the 
then  living  Issue  by  represmtatlon  of  any 
child  who  may  die  before  me."  And  we  think 
that  it  was  tbe  intent  of  tbe  testator  that  th* 
share  of  the  issue  of  any  child  who  had  died 
before  him  should  be  payable  to  such  issue  on 
arrival  at  the  age  prescribed  for  his  children. 
The  result  is  that  the  fund  in  the  hands  of 
the  trustees  under  the  will  of  John  M.  EV>rbe8 
is  to  be  paid  over  to  the  trustees  under  the 
will  of  J.  Malcom  Forbes,  to  be  held  by  them 
to  satisfy  the  gifts  to  the  children  and  grand- 
children of  the  latter. 

Decree  accordingly  to  be  entered  by  a  tdngle 
Justice,  and  the  costs  of  all  parties  to  be  paid 
out  of  the  fund. 


Digitized  by 


Google 


UUM.) 


MOOBS  ▼.  LADBMBUBa 


145 


(U»  Ua 


N) 


MOORS  «t  aL  T.  LADBNBTTHO.  et  aL 

<8uprem«    Judicial    Ooan    of    Massachoaetta. 

Suffolk.    8«pt.  11,  190a.) 

1.  I<IBII»— AcCOVRI^-GkxDITS— t'llTDXllOB. 

Defandanta  tiaYing  issued  a  letter  ot  credit 
to  the  purchasers  of  certain  goatskins  abroad, 
a  draft  was  drawn  against  the  bill  of  lading  par- 
auant  to  the  letter  of  <vedit,  and  accepted  by 
defendants'  foreign  correspondents.  Defendant* 
surrendered  the  bill  of  lading  to  the  purchasers, 
taking  from  them,  a  receipt  that  they  held  the 
akina  as  defendants'  agents,  with  liberty  to  sell 
and  apply  the  proceeds  to  the  bill  of  exchange. 
After  the  goods  were  stored  the  purchasers  in- 
dorsed warehouse  receipts  for  the  skins  to 
plaintiff,  after  which  defendants  replevied  the 
•kins,  sold  them,  and  credited  the  purchasers 
with  the  proceeds  on  their  book  of  account,  and 
charged  them  with  the  amount  of  the  draft, 
which,  not  being  honored  at  maturity  by  the 

Sarchasers,  was  paid  by  defendants.  Held,  that 
efendants,  on  the  failure  ci  the  purchasers, 
were  estopped  to  claim  that  they  were  not  en- 
titled to  be  credited  for  the  proceeds  of  the  sale 
of  the  skins. 

2.  Same. 

After  failnre  of  a  firm  to  which  defendants 
had   extended    a   letter   of   credit   to   purchase 

Slycerine  abroad,  and  before  complete  delivery, 
efendants  canceled  the  letter  of  credit,  but 
thereafter,  with  knowledge  of  the  firm's  re- 
ceive, induced  the  seller  to  deliver  the  balance 
of  the  glycerine  to  defendants,  on  It  appearing 
that  the  same  could  be  sold  at  a  profit.  De- 
fendants paid  for  and  sold  the  glycerine,  and 
carried  the  receipts  therefrom  and  expenses 
connected  therewith  into  the  Insolvent  firm's 
merchandise  account  Held,  that  a  master's  find- 
ing that,  though  the  firm's  receiver  and  assignee 
bad  never  made  any  claim  with  reference  to 
■och  transaction,  defendants  did  not  carry  out 
the  same  for  their  personal  benefit  and  were 
bound  to  account  therefor,  was  not  error. 

Report  from  Superior  Court,  Suftolk  County. 

Bill  by  Joseph  B.  Moors  and  another,  part- 
ners composing  the  firm  of  J.  B.  Moors  &  Co., 
•gainst  Adolph  Ladenburg  and  otbers,  com- 
posing tbe  firm  of  Ladenburg,  Thalmann  &  Ca 
A  decree  was  entered  In  faroc  of  complain- 
ants on  a  master's  report,  and  tbe  case  was 
reported  to  tbe  Supreme  Judicial  Court. 
AfBrmed. 

Robert  M.  Morse  and  William  P.  Everts, 
for  plalnturs.  B.  N.  HUl,  for  defendants. 

LATHROP.  J..  Tbls  Is  a  bill  in  equity, 
filed  In  tbe  superior  court  by  certain  creditors 
of  tbe  Keen  Sutterlee  Company  to  restrain 
tbe  defendants,  who  were  also  originally 
creditors  of  tbe  Keen  Sutterlee  Company,  from 
prosecuting  a  suit  brought  by  tbe  defendants 
In  tbe  snperior  court  against  tbe  same  com- 
pany. Tbe  bill  is  reported  In  full  in  tbe  case 
of  Moors  T.  Ladenburg,  I'TS  Mass.  272,  wb«:e 
It  came  before  tbe  court  on  an  appeal  from  a 
decree  of  tbe  superior  court  dismissing  the 
bill  for  want  of  Jurisdiction.  It  was  then 
held  by  ns  that  tbe  court  bad  Jurisdiction. 
60  N.  IL  876k  On  tbe  case  going  back  to  tbe 
anperlor  coart,'it  was  referred  to  a  master, 
who  filed  a  report,  to  which  tbe  defendants 
filed  many  exceptions.  A  Justice  of  tbe  su- 
perior court  beard  the  case  on  tbe  exceptions, 
and  entered  a  decree  overruling  tbe  excep- 
tions and  confirming  tbe  master's  report,  and 
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reported  tbe  case  to  this  court;  sncb  decree  to 
be  entered  as  should  be  determined  to  be 
eaultable. 

The  plalntlfls  attached  certain  goods  of  the 
Keen  Sutterlee  Company  sabsequently  to  an 
attachment  made  by  the  defendants,  and  tbe 
bill  proceeds  upon  tbe  ground  that  after  tbe 
bringing  of  the  suit  tbe  defendants'  claim 
against  tbe  Keen  Sutterlee  Company  bad  been 
satisfied.  Tbe  defoidants  were  bankers  do- 
ing business  In  New' York.  Before  tbe  failure 
of  the  Keen  Sutterlee  Company,  January  10, 
1886,  tbe  defendants  bad  issued  letters  of 
credit  tn  favor  of  that  company,  by  which  tbe 
company  was  authorized  to  make  drafts. 
Tbe  defendants  were  entitled  to  have  tbe 
bills  of  lading  and  other  documents  of  title  to 
the  goods  bought  by  tbe  company  transmitted 
to  them,  and  they  were  to  have  "a  specific 
claim  In  lien  on  all  property,  goods,  or  mer- 
chandise, and  tbe  proceeds  thereof,  which 
may  have  been  paid  for  directly  or  indirectly 
by  bills  drawn  under  said  credit"  Tbe  con- 
troversy between  the  parties  to  tbe  present 
suit  relates  to  whether  two  transactions,  one 
relating  to  40  bales  of  goatskins,  and  the  other 
to  certain  lots  of  glycerine,  sbonld  be  credited 
on  tbe  defendants'  acconnt  with  tbe  Keen 
Sutterlee  Company.  Tbe  defendants  conced- 
ed that,  if  they  should  be  so  credited,  the  de- 
fendants had  been  paid  all  that  was  due  them. 

Tbe  facts  found  by  tbe  master  in  regard  to 
the  goatskins  may  be  stated  as  follows :  On 
October  23,  1895,  the  defendants  issued  to  the 
Keen  Sutterlee  Company  a  letter  of  credit  for 
50,000  francs,  under  the  form  of  contract 
stated  in  the  report  On  November  16,  1805, 
the  40  bales  of  goatskins,  with  other  goods 
bought  by  tbe  Keen  Sutterlee  Company,  were 
shipped  at  Naples  for  New  York,  and  a  draft 
representing  tbe  invoice  cost  of  tbe  goods, 
and  maturing  March  2,  1896,  was  drawn 
against  the  bill  of  lading  pursuant  to  tbe  letter 
of  credit  Tbe  draft  was  accepted  by  defend- 
ants' foreign  correspondents.  On  December 
30,  1895,  the  skins  arrived  in  New  York.  Tbe 
defendants  surrendered  to  the  Keen  Sutterlee 
Company  tbe  bill  of  lading,  taking  from  tbe 
latter  a  receipt  in  which  the  Keen  Sutterlee 
Company  declared  that  It  held  tbe  merchan- 
dise as  tbe  property  of  tbe  defendants,  with 
liberty  to  sell  the  same  as  their  agent,  the 
proceeds  received  to  be  applied  to  the  pay- 
ment of  bills  of  exchange  drawn  for  the  pur- 
chase of  tbe  goods ;  tbe  intention  of  the  Keen 
Sutterlee  Company  being  to  protect  and  pre- 
serve unimpaired  the  rights  of  tbe  defendant 
In  tbe  property,  and  to  act  entirely  as  Its 
agent  In  reference  thereto.  Tbe  Keen  Sutter- 
lee Company  stored  tbe  goatskins  In  a  pri- 
vate warehouse  belonging  to  it,  and  subse- 
quently, about  January  4, 1896,  in  violation  of 
tbe  defendants'  rights.  Indorsed  to  the  plaln- 
tUTs  for  a  valuable  consideration  a  ware- 
bouse  receipt  covering  the  skins.  Tbe  plain- 
tiffs thereupon  replevied  the  skins  and  under- 
took to  bring  them  to  Boston,  but  while  they 
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«vere  In  transit  the  defendants  replevied  them, 
and  as  a  result  of  the  litigation  regained  pos- 
session of  them,  sold  them,  and  credited  the 
Keen  Sntterlee  Company  with  the  proceeds  on 
their  books  of  account  On  January  30, 1896, 
the  defendants  charged  the  Keen  Sutterlee 
Company  on  their  books  with  the  amount  of 
the  draft  On  March  2,  1896,  the  draft  for 
the  skins  matured,  and,  as  funds  to  meet  the 
same  bad  not  been  furnished  by  the  Keen 
Sutterlee  Company,  It  was  paid  by  the  defend- 
ants. 

The  contention  of  the  defendants  is  that  as 
under  the  receipt  given  by  the  Keen  Sutterlee 
Company  the  defendants  had  absolute  title  to 
the  40  bales  of  goat^lns,  they  were  under  no 
obligation  to  credit  the  Keen  Sutterlee  Com- 
pany with  the  proceeds  of  the  skins.  In 
point  of  fact  they  did  so  credit  them,  and  the 
master  has  found  that  this  account  was  the 
only  account  kept  by  the  defendants  of  their 
dealings  In  matters  In  which  the  Keen  Sutter- 
lee Company  might  be  Interested  as  of  a  time 
subsequently  to  Its  failure,  and  that  it  repre- 
sented the  true  state  of  the  account  between 
the  defendants  and  the  Keen  Sutterlee  Com- 
pany, as  the  defendants  represented  it  to  be ; 
that  It  was  in  substance  an  account  kept  by 
the  defendants  to  show  the  state  of  account 
between  them  and  the  Keen  Sutterlee  Com- 
pany, in  which,  as  of  a  time  subsequently  to 
its  failure,  the  Keen  Sutterlee  Company  was 
interested.  We  are  of  opinion  that  on  the 
facts  found  by  the  master  the  defendants  can 
not  now  contend  that  the  proceeds  of  the  bales 
of  skins  ought  not  to  be  credited  to  the  ac- 
connt  of  the  Keen  Sutterlee  Company. 

The  facts  as  to  the  glycerine  are  as  follows : 
The  Keen  Sutterlee  Company,  before  its  fail- 
ure, had  entered  into  a  contract  for  the  pur- 
chase of  glycerine  from  Renault  &  Co.,  of 
Paris,  France.  At  the  time  of  the  failure  of 
the  Keen  Sutterlee  Company  this  contract 
was  in  existence  and  binding.  The  defend- 
ants had  previously  Issued  letters  of  credit  to 
the  Keen  Sutterlee  Company,  and  had  paid 
some  of  the  drafts  drawn  thereon  before  the 
failure  of  the  company  and  some  after  the 
failure.  The  master  has  found  that  Renault 
&  Co.,  having  learned  of  the  failure  of  the 
Keen  Sutterlee  Company,'  an^l  having  been 
notified  by  the  defendants,  through  the  de- 
fendants' agents,  Neufiize  &  Co.,  that  the 
letters  of  credit  were  canceled,  refnsed  to 
deliver  the  undelivered  portion  of  the  glyc- 
erine called  for  by  the  contract  A  few  days 
after  the  defendants  had  canceled  these 
letters  of  credit  they  became  convinced  that 
there  was  profit  to  be  obtained  by  the  de- 
livery of  all  glycerine  embraced  in  the  origi- 
nal contract  and  a  voluminous  correspond- 
ence was  thereupon  entered  into  between 
these  defendants  and  Neufiize  &  Co..  and 
Renault  &  Co. 

In  substance,  in  this  correspondence,  the 
defendants  upon  the  one  side  Insisted  that 
Renault  &  Co.,  were  bound  to  deliver  the 
balance  of  the  glycerine,  and  Renault  ft  Co,, 


were  at  least  hesitating.  If  not  refusing,  to 
make  such  delivery.  The  price  of  glycerine 
had  risen  in  the  market  The  result  of  this 
correspondence  was  tnat  these  defendants 
finally  prevailed  upon  Renault  &  Co.,  to  de- 
liver the  balance  of  the  glycerine,  and  this 
balance  was  received  by  the  defendants, 
was  paid  for  by  them,  with  the  drafts  above 
referred  to,  was  sold  by  them,  and  the  trans- 
action incident  to  the  sale,  and  incident  to 
their  dealings  with  the  glycerine,  was  carried 
into  the  account  already  referred  to  in  this 
report.  There  wrare  also  carried  Into  this 
account  in  favor  of  the  defendants  the 
amount  of  the  drafts,  which  they  took  care 
of,  for  the  balance  of  this  glycerine.  The 
defendants  paid  the  expenses  incident  to 
the  importation  of  the  balance  of  the  glycer- 
ine to  this  country — that  is,  they  paid  the 
freight,  insurance,  cartage,  duties,  and  custcHU 
house  charges — ^and  the  master  credited  the 
defendants  with  such  payments  by  carrying 
such  payments  into  the  debit  side  of  the  ac- 
count 

The 'defendants'  contention  (and  they  in- 
troduced evidence  tending  to  prove  it)  was 
that  what  was  done  by  them  In  reference  to 
the  balance  of  this  glycerine  was  done  on 
their  own  account  and  at  their  own  risk; 
that  the  receiver  of  the  Keen  Sutterlee  Com- 
pany in  Pennsylvania  had  knowledge  that 
they  proposed  to  take  the  matter  up  on  their 
own  account  and  that  the  receiver  not  only 
did  not  assert  any  rights  in  the  matter,  but 
consented  that  the  defendants  should  take 
up  to  the  matter  of  the  delivery  of  the  balance 
of  the  glycerine  on  their  own  account;  that 
the  receiver  in  a  general  way  knew  of  the 
situation,  but  did  not  feel  justified  in  taking 
any  action  relative  to  the  glycerine  contract, 
because  he  felt  that  such  action  might  require 
an  advance  of  money,  the  returns  from  which 
were  too  speculative  to  justify  him  in  mak- 
ing such  advances.  And  therefore  the  de- 
fendants cay  that  it  was  their  own  private 
transaction,  and  that  although  they  carried 
the  transaction  and  all  its  details  into  the  ac- 
count this  was  merely  a  matter  for  their  own 
convenience ;  that  the  account  was  a  merchan- 
dise account  and  not  a  personal  account; 
that  the  Keen  Sutterlee  Company  had  and  has 
absolutely  no  right  to  call  for  an  accounting 
as  to  the  dealings  relative  to  the  balance  of 
this  glycerine ;  and  that,  in  any  event,  the 
plaintiffs  have  no  right  to  have  the  transac- 
tions as  to  the  balance  of  this  glycerine  car- 
ried into  tn  account  for  the  purpose  of  show- 
ing the  state  of  the  account  between  the  de- 
fendant and  the  Keen  Sutterlee  Company.  It 
appeared  that  the  balance  of  the  glycerine 
was  in  its  delivery  somewhat  delayed  beyond 
the  time  fixed  in  the  original  contract,  and 
It  appeared  in  evidence  that  in  a  letter  writ- 
ten February  4,  1896,  by  Neufiize  &  Co.,  they 
being  the  correspondents  and  agents  abroad 
of  the  defendants,  they  said:  "In  accordance 
with  your  reply  by  cable  we  hare  yesterday 
given  Messrs.  B.  B.  &  Company   [meaning 
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Roianlt  &  Go.,1  the  gnaranty  against  all  ac- 
tios by  tbe  Keen-S.  Co.  which  they  demand, 
and  confirmed  the  credits,  most  formally 
extending  by  one  month  their  duration." 

The  master  further  found  on  all  the  evi- 
dence, that  when  the  letters  of  credit  issned 
by  the  defendant  In  favor  of  the  Keen  Snt- 
terlee  Company  were  canceled,  and  when  they 
(R«iault  &  Co.,)  learned  of  the  failnre  of 
the  Keen  Sntterlee  Company,  they  were  in 
doubt  as  to  what  their  situation  was,  and 
as  to  what  their  legal  obligatio&s,  duties,  and 
privileges  were;  that  the  defendants  at  first, 
and  when  they  canceled  the  letters  of  credit 
Issned  in  this  connection,  believed  that  there 
was  no  profit  to  be  obtained  in  the  execu- 
tion of  the  balance  of  the  glycerine  con- 
tract, but  that,  within  about  four  days  from 
their  cancellation  of  the  letters  of  credit, 
they  became  convinced,  in  consequence  of  the 
rise  in  the  price  of  glycerine,  that  there  was 
substantial  profit  In  the  execution  of  the 
balance  of  the  contract,  and  that  at  about 
that  time  they  notified  Renault  &  Co.,  that 
the  cancellation  of  the  letters  of  credit  was 
revoked;  that  they  (the  defendants)  used 
all  their  efforts  to  obtain  the  performance 
of  the  balance  of  the  contract  by  Renault 
&  Co.;  that,  at  the  Inception  of  the  matter 
and  Immediately  after  the  failure  of  the 
Keen  Sutterlee  Company,  the  defendants  had 
no  settled  purpose  to  profit  personally  by 
the  execution  of  tbe  balance  of  the  glycerine 
contract ;  that  their  first  efforts  in  this  direc- 
tion were  simply  to  protect  themselves,  but 
that  later  they  were  inclined  to  believe  that 
they  were  legally  Justified  in  taking  to  them- 
selves the  profits  which  might  arise  from 
the  execution  of  the  balance  of  the  glycerine 
contract 

But  tbe  master  further  found  as  a  fact 
that  the  defendants  were  at  all  times  doubt- 
ful as  to  whether  they  could  take  to  them- 
selves personally  the  benefit  of  the  possible 
profits  arising  from  the  execution  of  the  baU 
ance  of  tbe  glycerine  contract,  and  that 
that  doubt  was  evidenced  by  the  way  In 
which  they  kept  their  account  of  these  trans- 
actions— ^meaning  by  that  the  way  in  which 
they  kept  tbe  account  "To  my  mind,"  the 
master  adds,  "It  is  Inconceivable,  If  the 
defendants  had  felt  certain  and  were  con- 
vinced [when  they  obtained  from  Renault  & 
Co.  a  promise  of  the  execution  of  the  balance 
of  tbe  contract]  that  they  [the  defendants] 
were  dealing  with  Renault  &  Co.  solely  In 
their  [the  defendants']  own  rights,  that  they 
should  have  kept  the  account  as  it  was  kept" 
And  tbe  master  found  and  reported  as  a  fact 
that  they  did  believe  that  their  dealings  as 
to  the  balance  of  the  glycerine  contract  were 
dealings  as  to  which  they  might  have  to  ac- 
count to  the  representative  of  the  Keen 
Sutterlee  Company,  or  to  anybody  who  might 
have  a  rightful  claim  in  that  respect;  that 
they  hoped,  especially  in  view  of  their  corre- 
spondence with  the  receiver  of  the  Keen  Sut- 
terlee Company,  and  in  view  of  bla  conduct 


in  the  matter,  lliat  they  would  never  be  called 
to  account  to  the  representative  of  the  Keen 
Sutterlee  Company,  or  to  anybody  who  might 
claim  under  the  Keen  Sntterlee  Company  in 
this  matter. 

The  master  further  found  that  the  defend- 
ants were  Justified  In  believing,  and  they  did 
believe,  that  the  receiver  of  the  Keen  Sutter- 
le  Company  did  not  object,  and  In  fact  con- 
sented, so  far  as  he  was  concerned,  to  the  de- 
fendants dealing  with  the  balance  of  the  glyc- 
erine on  their  own  account  The  receiver 
and  assignee  of  the  Keen  Sutterlee  Company 
has  never  made  any  claim  to  anything  In 
connection  with  the  glycerine  transactions 
occurring  subsequent  to  the  failure  of  said 
company.  And  the  master  further  found 
and  reported  as  a  fact  so  far  as  the  mattei* 
is  a  question  of  fact  that  the  defendant 
should  account  In  this  case  for  the  proceeds 
received  from  tbe  execution  of  the  balance 
of  the  glycerine  contract  being  credited  In 
such  account  with  all  proper  charges  and 
disbursements  suffered  by  them  and  made  by 
them  in  Ihls  connection. 

It  seems  to  us  that  it  was  purely  a  question 
of  fact  whether  the  defendants  obtained  tbe 
glycerine  under  the  Keen  Sutterlee  Company's 
contract  or  under  their  Independent  contract, 
with  Renault  &  Co.  The  master  having 
found  that  they  obtained  It  under  the  former 
contract  It  follows  that  the  defendants  have 
been  paid,  and  that  the  plaintifTs  are  entitled 
to  a  decree  In  their  favor. 

So  ordered. 


(188  Mass.  18S) 

HILLIS  V.  CKBBFB. 

(Supreme    Judicial    Court    of    Massachusetts. 

Middlesex.    Sept  11,  1905.) 

1.  Taxation— Sau;  or  Land— Redbmptioh— 
Ownership. 

Notwithstanding  the  paramount  nature 
of  a  tax  title,  the  statute  providing  that  "the 
owner  of  land  taken  or  sold  for  tbe  payment  of 
taxes  may  redeem  the  same"  recognizes  that  an- 
other person  than  the  purchaser  at  the  tax  sale 
may  be  the  "owner,"  so  as  to  be  entitled  to 
redeem. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  45, 
Cent.  Dig.  Taxation,  ff  1394-14(X).] 

2.  Same — Deeds — Recitals — Evidence. 

The  recital  in  a  deed  that  B.  was  supposed 
to  be  one  of  the  heirs  or  devisees  of  R.  was  not 
evidence,  on  the  issue  of  ownership,  that  he  was 
such  heir  or  devisee. 
8.  Same— Title— Possession— Evidence. 

Where  comtilainant  claimed  certain  land 
under  a  deed  from  B.  as  one  of  the  heirs  of  R. 
and  testified  that  he  had  been  on  the  land  and 
had  paid  a  tax  assessed  thereon  In  the  name  of 
the  heirs  of  R.,  he  had  possession  of  the  land 
under  a  claim  of  right,  and  hence  the  evidence 
was  prima  facie  sufficient  to  show  that  he  was 
the  owner,  within  a  statute  authorizing  the 
owner  of  land  taken  or  sold  for  taxes  to  redeem. 
[Ed.  Note. — For  cases  in  jmlnt  see  vol.  45, 
Cent  Dig.  Taxation,  {  1451.] 

4.  Same— Tendeb— Waives. 

Where,  in  a  suit  to  redeem  land  from  a  salt 
for  taxes,  the  court  found  that  plaintiff's  agent 
offered  to  pay  defendant  whatevar  was  due  him 
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on  the  last  day  allowed  for  redemption,  and  that 
defendant  refused  to  accept  the  money,  a  tender 
was  waived. 

Exceptions  from  Snpreme  Judicial  C!ourt, 
Middlesex  Ck>unty. 

Bill  by  one  Hillls  against  one  O'Keefe  to 
redeem  certain  land  from  tax  sale.  A  Judg- 
ment was  rendered  in  favor  of  plaintiff,  and 
defendant  brings  exceptions.    Overruled. 

Jos.  G.  Holt,  for  plalntur.  W.  O.  CMlds, 
for  defendant. 

MORTON.  J.  This  Is  a  bill  In  equity  to  re- 
deem land  from  a  tax  title.  There  was  a  de- 
cree for  the  plaintiff,  and  the  case  Is  here  on 
exceptions  by  the  defendant  to  the  refusal  to 
rule  as  requested  and  to  rulings  that  were 
mad& 

The  statute  provides  that  "the  owner  of 
land  taken  or  sold  for  the  payment  of  taxes 
•  •  •  may  within  two  years  after  the  taking 
or  sale  redeem  the  same  by  paying  or  tender- 
ing," etc  The  principal  question  in  the  case 
Is  whether  the  plaintiff  is  an  "owner,"  with- 
in the  meaning  of  the  statute.  The  land  con- 
sisted of  woodland,  and  formerly  belonged  to 
one  James  Rlelley,  deceased.  It  was  sold 
January  17,  1899,  to  the  defendant  for  non- 
payment of  taxes  by  the  collector.  Notwith- 
standing the  paramount  nature  of  a  tax  title, 
the  statute  recognizes  that  another  person 
may  be  the  owner,  so  as>  to  be  entitled  to  re- 
deem. See  Lancaster  ▼.  County  Auditor,  2 
Dill.  478,  Fed.  Cas.  No.  8,038.  The  plaintiff 
claims  title  under  a  deed  from  Sarah  M.  Web- 
ster, administratrix  of  the  estate  of  Prentiss 
Webster.  The  deed  recites  that  "the  title  of 
said  Prentiss  Webster  is  derived  from  a  deed 
to  said  Webster  from  Martin  Byrne.  The  said 
Martin  Byrne  Is  believed  to  be  one  of  the  dev- 
isees under  the'  will  of  said  James  Rlelley, 
and  one  of  his  heirs  at  law,  and  the  interest 
of  said  Webster  In  said  Rlelley  farm,  and  not 
estate.  Is  computed  and  estimated  to  be  one 
undivided  sixth  part  thereof."  The  plaintiff 
testified  "that  he  had  been  upon  the  land  after 
he  bought  it  of  Mrs.  Webster,  walking  over 
It,  and  had  paid  taxes  assessed  to  the  heirs  of 
James  Rlelley,  but  that  he  bad  not  lived  on 
the  land,  or  done  anything  on  it,  or  attempted 
to  lease  it  for  others  to  use,  and  bad  not  used 
It  himself."  There  was  testimony  tending  to 
show  that  the  defendant  bad  also  been  In 
possession,  and  that  taxes  had  been  assessed 
to  him  and  be  had  paid  them.  The  court 
ruled,  as  requested  by  the  defendant,  that  the 
recital  in  the  deed  that  Martin  Byrne  was 
supposed  to  be  one  of  the  heirs  or  devisees  of 
James  Rlelley  was  not  competent  evidence 
that  he  was  such  heir  or  devisee,  but  found, 
as  a  fact  on  the  testimony  of  the  plaintiff, 
"that  be  had  been  on  the  land,  and  had  paid 
a  tax  assessed  In  the  name  dt  the  heirs  of 
James  Rlelley,  and  that  this  gave  him  a  pos- 
session sufficient  to  maintain  the  bill  to  re- 
deem," meaning,  as  we  understand  the  ruling, 
that  he  was  so  in  possession  as  to  constitute 
bin  an  owner  within  tba  statute. 


We  think  that  the  ruling  was  right  The 
question  Is  not  whether  the  plaintiff  had  a 
perfect  title  or  is  the  true  owner,  but  whether 
he  Is  owner  within  the  meaning  of  the  statute. 
He  Is  in,  not  as  a  mere  trespasser,  but  under 
a  claim  of  right  by  virtue  of  his  deed,  though 
be  failed  to  show  that  Martin  Byrne  was  ao 
heir  of  Rlelley,  and  consequently  that  any 
title  passed  by  his  deed.  Possession  being 
the  foundation  of  all  title  to  land,  and  iwlma 
fade  evidence  of  ownership,  he  could  main- 
tain a  writ  of  entry  against  one  wlio  had.  no 
right  to  possession,  or  who  could  not  show  an 
older  or  better  title.  Sparhawk  v.  BuUard, 
1  Mete.  95,  100;  Pettlngell  t.  Boynton,  139 
Mass.  244,  249,  29  N.  K.  656;  Pollock  ft 
Wright  on  Possession,  26.  He  could  also 
maintain  a  petition  to  recover  damages  for 
the  laying  out  of  a  way  through  the  land. 
Trustees  State  Lunatic  Hospital  ▼.  County  of 
Worcester,  1  Mete.  437 ;  Hawkins  t.  County 
Com'rs,  2  Allen,  254.  In  Rogers  et  al.  ▼.  Rot- 
ter, 11  Gray,  410,  It  was  held  that  one  In  pos* 
session  under  an  agreement  to  purchase  could 
"be  justly  regarded  as  the  owner  of  the  land, 
within  the  meaning  of  the  statute,  for  the  pur- 
pose of  protecting  his  Interest  therein." 
And  In  Dubois  v.  Hepburn,  10  Pet  1,  9  L.  Ed. 
325,  where  It  was  held  that,  under  a  statute 
of  Pennsylvania  which  allowed  the  owner  <» 
owners  of  the  land  sold  to  redeem,  the  hus- 
band could  redeem  In  right  of  his  wife  as 
owner,  the  court  said  that  "any  right  which 
In  law  or  equity  amounts  to  an  ownership  in 
the  land,  any  right  of  entry  upon  It,  to  its  pos- 
session or  enjoyment,  or  any  part  of  It  which 
can  be  deemed  an  estate  in  It,  makes  the  per- 
son the  owner,  so  far  as  It  is  necessary  to  give 
him  the  right  to  redeem."  See  Shearer  y. 
Woodbum,  10  Pa.  511;  Rice  v.  Nelson,  27 
Iowa,  148;  Cooley  on  Taxation  (2d  Ed.) 
638 ;  Blackwell  on  Tax  Titles  (4th  Ed)  420. 
Whether  a  deed  of  quitclaim  and  release  la 
presumptive  evidence  of  seisin  on  the  part  of 
his  grantor  (See  Ward  v.  Euller,  15  Pick. 
185 ;  Russell  v.  Coffin,  8  Pick.  143 ;  Farwell 
v.  Rogers,  99  Mass.  83;  Blethen  v.  Dwlnel, 
34  Me.  133;  Tebbetts  v.  Estes,  52  Me.  566; 
Gibson  T.  Sayings  Bank,  09  Me.  579)  would 
not  be  considered.  In  view  of  the  finding,  as 
we  Interpret  It,  that  the  plaintiff  is  in  posses- 
sion undo:  a  claim  of  right,  though  the  title 
on  which  he  relies  may  prove  to  be  Invalid, 
and  there  Is  nothing  as  the  case  stands  to 
show  that  the  party  from  whom  his  grantor 
derived,  title  had  any  estate  or  interest  in  the 
land  which  he  could  convey. 

The  defendant  further  contends  that  there 
was  no  sufficient  toider.  The  court  found 
that  Mr  Lapiere,  acting  for  the  plaintiff,  offer- 
ed "to  pay  O'Keefe  [the  defendant]  whatever 
was  due  him  January  17,  1902,  which  was 
the  last  day  of  the  two  years  allowed  for  re- 
demption, and  O'Keefe  refused  to  accept  the 
mon^,  and  this  .excused  the  tender."  The 
evidence  justified  this  finding,  and  the  ruling 
was  clearly'  right;  and  rendered  immaterial 
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the  mllngs  that  were  requested  In  regard  to 
the  matter  of  tender.  Dubois  ▼.  Hepbnm,  10 
Pet  1,  9  L.  Ed.  S25;  Perry  v.  Lancy,  179 
Mass.  188,  60  N.  B.  472;  Schay^  ▼.  Com. 
Iioan  Ga,  16S  Mass.  822,  88  N.  B.  1110;  Ha- 
zard T.  Lorlng,  10  Otish.  267. 

The  reenlt  Is  that  the  exertions  must  be 
overruled.    So  ordered. 


HINOT  at  aL  ▼.  PARKBB,  Atty.  Gen.,  et  al. 

^Supreme    Judicial    Court    of    Mastachusetta. 

SnfEoIk.    Sept  11.  1805.) 

1.  WiLU— ConsixucTioH  — Rksiduabt    Dx- 
visB— Rights  ot  Ezectjtobs. 

Where  testator,  after  Testing  title  to  the 
realdne  of  his  estate  in  his  executors,  directed 
tliat  the  property  was  "to  be  distributed  by 
them,"  and  in  a  further  paragraph  declared  that 
In  the  contemplated  distribution  the  executors 
should  not  be  l^lly  accountable  or  subject  to 
any  trust,  or  be  liable  to  any  person  or  corpora- 
tion, by  reason  of  any  memorandum  which  the 
testator  might  leave,  the  executors  were  not 
entitled  to  the  residue  of  the  estate,  discharged 
from  any  trust  as  residuary  legatees. 

2.  Savk— tTitsiansD  Meuobanda. 

An  unsigned  memorandum  left  by  testator, 
which  did  not  appear  to  have  been  in  ezist^oe 
when  the  will  was  executed  and  was  not  identi- 
fied as  a  paper  to  which  testator  referred  in  his 
will,  could  not  be  admitted  to  probate  with  the 
will,  but  mutt  be  wholly  disregarded  in  settling 
the  estate. 

lEH.  Note. — For  cases  in  i>oint,  see  7oL  49, 
Cent  Dig.  Wills,  i  515.] 

8.  Same. 

Where  testator  devised  the  residue  of  his 
property  to  his  executors,  to  be  distributed  6y 
than,  and  directed  that  they  should  not  be  under 
any  legal  accountability  or  subject  to  any  trust 
or  liable  to  any  person  or  corporation  by  rpason 
of  any  memorandum  which  the  testator  might 
leave,  the  words  "by  reason  of  any  memoran- 
dum," etc,  should  be  construed  to  refer  to  ante- 
cedent clauses  of  the  will,  and  to  confer  full 
discretionary  powers  on  the  executors,  not  limit- 
ed by  any  express  trust  which  otherwise  might 
be  claimed  to  have  been  created  in  favor  of 
those  named  in  a  subsequent  memorandum. 

4.  Samk— OHAjBrrABi,K  Tbusx— Obeatiqn. 

The  form  of  language  used  Ic  a  will  to 
create  a  charitable  trust  is  not  material,  if 
from  the  words  employed  the  sole  intention  of 
the  testator  to  establish  such  trust  clearly 
ippears. 

6.  Samx— iRDKnniTBNXss— Urcebtain  Bkrb- 

nCIABIES. 

Testator  bequeathed  the  residue  of  his  es- 
tate to  his  executors,  to  be  devoted  to  "chari- 
table or  worthy  objects,"  and  authorised  them  to 
exercise  their  discretion  to  devote  the  property 
to  the  benefit  of  such  persons  or  corporations  as 
might  be  selected  by  tne  executors  or  designated 
by  the  testator  In  his  lifetime,  also  particularly 
for  the  purpose  of  giving  to  any  of  testator  s 
relatives,  who  "without  reason"  he  might  have 
overlooked,  such  sum  as  might  seem  to  testator 
or  bis  executors  under  all  the  circumstances 
fitting,  suitable,  and  proper.  BM,  that  the 
beneficiaries  of  such  bequest  were  so  uncertain 
that  the  whole  trust  was  void-  for  indefinitness. 

6.  Savi— Ke8OT,tino  Tbubt— Next  or  Kiw. 
'  Where  a  charitable  trust  of  the  residue  of 
testator's  estate,  attempted  to  be  created,  was 
void  for  indefinitness  of  beneficiaries,  a  resulting 
trust  of  the  residue  of  his  estate  would  be  de- 
creed In  favor  of  bis  next  of  kin. 


Case  Reserved  from  Snpreme  Judicial  Court, 
SnfFoIh  County ;  John  W.  Hammond,  Judge. 

Petition  by  Minot  and  others,  as  executors, 
against  attorney  general  Parker,  and  others, 
for  the  construction  of  a  wllL  Case  reserved 
for  fall  court 

Robert  B.  Babson  and  Wm.  B.  Waterhouse, 
for  Jane  B.  Glover.  Aaron  H.  Latham,  for 
Jennie  6.  Moseley.  Moses  Williams,  for 
executors. 

BRALET,  J. — Upon  the  final  settlement  of 
the  testator's  estate,  there  will  remain  In 
the  possession  of  the  executors  a  large  sum  to 
be  disposed  of  tinder  the  residuary  clause  of 
bis  will.  The  question  presented  for  our  de- 
cision is  to  whom  shall  it  be  paid. 

We  first  consider  the  claim,  advanced  by 
the  executors,  that  as  legatees  they  are  en- 
titled absolutely  to  the  fond  discharged 
from  any  trust  Though  they  are  not  re- 
ferred to  by  name,  the  opening  words  of  the 
clause  would  afford  some  semblance  in  stip- 
port  of  this  constmctlon,  if  the  language  used 
remained  unqualified  by  the  context;  but, 
after  vesting  the  title  in  them,  its  quality  Is 
materially  affected  by  the  positive  direction 
that  the  property  is  "to  be  distributed  by 
them,"  which  is  wholly  InconsiBtent  with  the 
purpose  to  give  the  residue  to  them  for  their 
own  benefit  Nor  is  this  purpose  changed  by 
the  language  employed  in  the  second  para- 
graph, where  the  dU'ection  Ss  found  that  In 
ttie  contemplated  distribution  the  executors 
"shall  not  be  under  any  l^al  accountability, 
or  subject  to  any  trust,  or  be  liable  to  any  per- 
son or  corporation,  by  reason  of  any  memo- 
randum which  I  may  leave."  The  testator  by 
his  will  disposed  of  what  apparently  was 
a  large  estate  by  making  numerous  pecuniary 
legacies  to  relatives  and  friends,  as  well  as  a 
large  numbw  of  diarltable  bequests.  It  ap- 
pears that  an  unsigned  memorandum  was  left 
by  him,  which  does  not  appear  to  have  been 
In  existoice  when  the  will  was  executed,  nor 
id^tlfled  as  the  pi^er  to  wtilch  he  referred ; 
hence  it  cannot  be  admitted  to  probate,'  and 
in  settling  his  estate  must  be  wholly  disre- 
garded. Newton  V.  Seaman's  Friend  Society. 
ISO  Mass.  91,  9S,  89  Am.  Rep.  488.  It,  how- 
ever, may  be  observed  that  on  Its  face  it  con- 
tains no  provisions  relating  to  the  distribution 
of  the  residue,  and  there  are  no  extraneous 
facts  found  in  the  record  which  would  make 
any  portion  of  it  applicabla 

It  is  suggested  that  notwithstanding  this, 
tlie  language  employed  negatives  the  intention 
to  create  a  trust,  and  therefore  nothing  is 
left  for  construction,  leaving  the  executors  to 
take  as  legatees  for  their  own  use  and  benefit ; 
but  the  words  "by  reason  of  any  memorandum 
I  may  leave"  evidently  refer  to  the  antecedent 
clauses,  and  must  be  taken  to  mean  that  the 
full  discretionary  powers  vested  In  them  are 
not  to  be  limited  by  the  terms  of  any  ex- 
press trust,  which  otherwise  might  be  claimed 
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to  have  been  created  In  favor  of  those  named 
In  hla  snbseqaent  memorandum.  Tbe  case  of 
Bacon  t.  Ransom,  139  Mass.  117, 29  N.  B.  473, 
upon  wbicb  they  rely.  Is  plainly  distinguish- 
able. Without  adverting  to  the  peculiar  rea* 
sons  for  the  form  of  bequest  there  used  by  the 
testatrix,  it  appears  that  the  gift  was  made 
absolute  in  terms.  A  request,  indeed,  followed 
that  the  fund  might  t>e  used  for  advancing  a 
political  cause  in  which  she  was  greatly  in- 
terested ;  but  the  legatees  were  especially  left 
free  from  any  legal  requirement  to  comply 
with  her  request 

This  Is  distinctively  different  from  a  be- 
quest to  executors,  or  their  successors  in 
office,  who  are  to  use  their  discretion  in  the 
selection  of  those  to  be  benefited  by  the 
testator's  bounty;  for,  when  this  has  been 
done  by  them,  distribution  is  to  follow, 
not  by  a  division  between  themselves,  but 
among  the  persons  or  corporations  selected. 
For  similar  reasons,  cases  in  which  a  testa- 
tor, after  making  an  unqualified  bequest,  has 
used  precatory  words  indicative  of  a  desire 
that  the  legatees,  though  under  no  legal  obli- 
gation, will  apply  some  portion  to  the  benefit 
of  others  in  whom  he  is  interested  and  to 
whom  he  may  sustain  paternal  relations,  are 
not  applicable.  See  Wells  v.  Doane,  3  Gray, 
201 ;  Hess  r.  Singler,  114  Mass.  66 ;  Wells  v. 
Hawes,  122  Mass.  97;  Davis  v.  Malley,  134 
Mass.  588 ;  Bacon  v.  Ransom,  ubl  supra ;  Stnr. 
gls  V.  Paine,  146  Mass.  854,  16  N.  B.  21 ;  Du- 
rant  v.  Smith,  159  Mass.  229,  S4  N.  B.  190 ;  Al- 
drich  V.  Aldrich,  172  Mass.  101,  51  N.  B.  449. 
To  hold  that  there  was  an  outright  gift  to  the 
executors,  would  be  repugnant  to,  and  defeat, 
his  declared  purpose.  It  therefore  must  be 
held  that  it  #as  the  intention  of  the  testator 
to  create  a  trust  in  some  form,  and  not  to 
make  an  unlimited  t>equest  to  his  executors. 
Nichols  V.  Allen,  130  Mass.  211,  213,  39  Am. 
Rep.  445;  Ollifle  v.  Wells,  130  Mass.  221; 
In  re  Schouler,  134  Mass.  426;  White  t.  Dit- 
son,  140  Mass.  851,  353.  4  N.  B.  606,  64  Am. 
Rep.  473. 

If  a  trust  was  created,  it  remains  to  con- 
sider whether  .under  its  provisions  it  can  be 
executed  either  as  a  charity,  or  for  the  benefit 
of  such  private  objects  or  persons  that  are 
capable  of  being  clearly  determined.  Among 
tbe  accepted  definitions  of  a  charity  is  that 
given  in  Jackson  v.  Phillips,  14  Allen,  539,  556. 
This  requires  that  the  purpose  shall  be 
wholly  charitable,  or  the  gift  is  void.  The 
form  of  language  used  is  not  material,  if 
from  the  words  employed  the  sole  intention  of 
the  testator  to  establish  a  charitable  trust 
clearly  appears.  Jackson  v.  Phillips,  ub!  su- 
pra; Rotch  v.  Emerson,  105  Mass.  431,  433. 
A  bequest  to  be  devoted  to  the  furtherance  of 
such  charitable  objects  as  the  executors  might 
select  would  be  consistent  with  such  general 
intention,  and  hence  valid.  Weber  v.  Bryant, 
161  Mass.  400,  37  N.  E.  203;  Minns  v.  Bill- 
ings, 1S3  Mass.  126,  66  N.  B.  693,  97  Am.  St 


Rep.  420.  It  iB  possible.  If  tbe  first  para^apb 
of  tills  clause  bad  stopped  with  the  phrase 
"charitable  or  worthy  oblpcts,"  that  by  con- 
struction these  words,  as  used  by  the  testa- 
tor, could  l>e  coupled  so  that  they  might  be 
understood  as  used  in  a  synonymous  sense. 
If  this  were  done,  then  under  our  construc- 
tion, not  being  Inconsistent  with  the  second 
paragraph,  such  an  intention  could  be  given 
effect  as  a  public  charity,  and  they  might  be 
construed  to  mean  charitable  and  wortliy  ob- 
jects, or  charitable  and  deserving  objects, 
either  of  wliich  would  be  sufficient  to  sus- 
tain the  gift  Saltonstall  v.  Sanders,  11  Al- 
len, 446;  Rotch  T.  Emerson,  ubl  supra; 
Chamberlain  v.  Steams,  111  Mass.  267 ;  la  r« 
Sutton,  28  Ch.  D.  464. 

But  the  discretionary  power  conferred 
is  not  confined  to  charity  alone.  It  may  be 
exercised  for  the  benefit  of  such  persons  or 
corporations  as  may  be  selected  by  the  exec- 
utors or  designated  by  the  testator  in  hla 
lifetime,  though  the  recipients  might  not 
have  been  capable  of  classification  as  coming 
within  the  provisions  of  St  43  Eliz.  ^c.  46, 
which  has  been  followed  in  this  Common; 
wealth,  so  far  as  to  ascertain  what  shall  be 
considered  charitable  g^ifts.  Sanderson  r. 
White,  18  Pick.  328,  333,  29  Am.  Dec.  591. 
Although  the  testator  may  have  intended  by 
a  memorandum  to  have  named  the  "char- 
itable or  worthy  objects"  among  which  tills 
portion  of  his  estate  was  to  be  distributed, 
yet  he  went  still  further  In  the  expression 
of  his  general  design,  by  declaring  that  the 
bequest  also  was  "particularly  for  the  pur- 
pose of  giving  to  any  relatives  of  mine,  who 
without  apparent  reason  I  may  have  over- 
looked, such  sum  as  may  seem  to  them  or  him, 
under  all  the  drcnmstances,  fitting,  suitable, 
and  proper."  It  then  fully  appears  that 
there  also  was  In  his  mind,  as  of  equal  promt-: 
nence,  an  intention  plainly  expressed  to  in- 
clude certain  of  his  relatives,  though  they 
may  be  indefinitely  described.  These  several 
purposes  were  not  charitable  In  a  legal  sense, 
and  as  the  fund  could  be  applied  to  either,  as 
the  executors  might  deem  proper,  there  is  no 
charitable  trust  created  which  under'  our 
decisions  can  be  supported.  Nichols  v.  Al- 
len, ubi  supra;  Chamberlain  v.  Stearns, ubl 
supra;  St  Paul's  Church  v.  Attorney  Gener- 
al, 164  Mass.  188,  195,  41  N.  B.  231.  See 
Bullard  v.  Chandler,  149  Mass.  682,  639,  21 
N.  B.  951,  6  L.  R  A.  104. 

That  he  intended  to  dispose  of  his  entire 
estate  may  be  presumed,  and  such  an  inten- 
tion should  be  made  effectual  if  possible; 
but  there  are  insuperable  difficulties  in  con- 
struing this  clause  in  such  a  way  as  to  create 
a  private  trust  There  was  no  provision  for 
the  apportionment  of  the  residuary  fund 
between  "charitable  or  worthy  objects"  and 
the  testator's  relatives.  In  order  for  a  court 
of  equity  to  administer  a  private  trust  the 
objects  to  which  it  is  to  be  applied  or  the 
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persons  who  are  to  take  under  It  mnst  be 
capable  of  ascertainment  Olliffe  ▼.  Wells, 
ubi  supra.  If  the  court  should  attempt  to 
make  an  arbitrary  division  between  the  three 
classes,  It  must  override  the  discretion  of 
the  executors,  and  thus  disregard  the  terms 
of  the  will.  Unless  this  Is  done,  no  trust 
can  be  supported  In  favor  of  any  of  the  ob- 
jects specified,  or  class  of  persons  named. 
When  an  attempt  is  made  to  define  the  class 
of  relatives  intended,  there  Is  nothing  dis- 
closed by  any  extrinsic  facts  from  which  It 
can  be  determined  that  any  of  the  testator's 
relatives  whom  be  may  have  omitted  were 
nnlntentlOTially  overlooked.  If  construed  to 
mean  relatives  whom  he  may  have  forgotten, 
we  are  no  nearer  a  definition;  for  there  Is 
■no  standard  provided  by  him  by  which  to 
ascertain  how  far  he  may  have  remembered 
and  purposely  omitted  them,  or,  without 
such  an  Uitention,  failed  to  recall  them  when 
making  a  testamentary  disposition  of  his 
property.  Before  any  distribution  could  be 
made,  the  executors  or  the  court  would  be 
called  upon  to  decide,  and  must  determine, 
not  who  were  the  testator's  relatives  at  the 
time  of  his  death,  but  what  members  of  this 
class  had  been  forgotten  by  him.  Manifest- 
ly, this  would  be  a  practical  impossibility. 
He  might  have  said  "any  relative  whom  I  may 
have  omitted,"  and  it  may  be  that  this  could 
be  held  to  mean  those  for  whom  he  had  not 
provided,  but  who,  In  the  event  of  his  Intesta- 
cy, would  have  shared  in  the  distribution  of 
his  estate,  under  Kev.  Laws,  a  133.  Of 
coarse,  under  such  a  construction,  those  who 
were  to  take  could  be  readily  determined; 
but  his  purpose  evidently  was  not  so  broad, 
for  he  adds  a  limiting  and  discriminating 
phrase,  "whom,  without  apparent  reason,  I 
may  have  overlooked." 

While  vhe  general  Intention  of  the  testator 
that  the  residue  of  his  estate  should  be  held 
by  the  executors  In  trust  Is  fully  apparent, 
the  unfortimate  terms  he  employed  to  ex- 
press this  permits  the  fund,  as  we  have  said, 
to  be  wholly  applied  for  objects  which  are 
not  charitable  In  law,  or  for  purposes  so 
uncertain  as  not  to  be  capable  of  identifi- 
cation, or  for  the  benefit  of  relatives  not 
named,  and  who.  by  reason  of  the  descriptive 
limitation  imposed  by  him,  cannot  otherwise 
be  ascertained.  The  whole  trust,  therefore, 
becomes  too  indefinite  for  the  court  to  ad- 
minister, and  a  resulting  trust  must  be  de- 
creed in  favor  of  his  next  of  kin,  who  thus 
become  entitled  to  the  residuary  fund. 
Chamberlain  v.  Steams,  ubl  supra;  Nichols 
T.  Allen,  ubl  supra;  OlUffe  v.  Wells,  ubl 
supra ;  St  Paul's  Church  v.  Attorney  General, 
nbi  supra ;  Wheeler  ▼.  Smith,  9  How.  66,  79^ 
13  li.  Ed.  44. 

Decree  accordingly. 


(US  MairfL  530) 
KENDRICK  V.  KENDRICK, 
(Supreme    Judicial    Court    of    Maasadinsetts. 
Barnstable.    Sept  6, 1905.) 

1.  DivoBCB— DoMiciUB  or  Wife— BuBOKN  or 
Pboof. 

Under  Rev.  Laws,  c.  152,  S  5,  relative  tc 
divorce,  and  providine  that  if  the  libelant  has 
lived  in  the  commonwealth  for  five  years  preced- 
ing the  filing  of  the  libel,  or  if  the  parties  were 
Inhabitants  of  the  commonwealth  at  the  time 
of  their  marriage  and  the  libelant  has  lived  in 
the  commonwealth  for  three  years  preceding 
such  filing,  a  divorce  may  be  decreed  for  any 
canse  allowed  by  law,  it  is  necesEsar^,  where 
the  wife  attacks  for  want  of  jurisdiction  a  de- 
cree of  divorce  granted  to  the  hasband  in  an- 
other state,  for  the  wife  to  establish  a  separate 
domicile  by  proof  that  the  husband  deserted  her, 

Snd  otherwise  her  domicile  will  be  regarded  as 
aving  followed  that  of  her  husband. 

2.  Same— Desebtiow — Evidence. 

Evidence  that  a  husband,  after  going  to 
another  state  in  search  of  employment  and  with- 
out intention  to  abandon  his  family,  sent  no 
money  for  their  support  and  ceased  to  correspond 
with  them,  and  that  he  never  requested  his  wife 
to  come  to  his  new  domicile,  was  not  sufficient 
to  show  a  desertion,  giving  the  wife  a  separate 
domicile. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  17, 
Cent  Dig.  Divorce,  S8  109,  111,  449.] 

On  rehearing.    AiBrmed. 

For  former  opinion,  see  74  N.  B.  69S. 

LORINO,  J.  The  appellants  contend  that 
the  decree  of  divorce  obtained  by  the  de- 
ceased in  Texas  In  1884  Is  void  for  lack  at 
jurisdiction.  The  first  ground  on  which  they 
support  this  contention  la  stated  by  their 
counsel  to  be  that  the  domicile  of  the  wife 
at  the  time  of  the  divorce  was  tn  Massachu- 
setts, and  she  might  have  obtained  a  divorce 
In  Massachusetts  from  her  husband  at  the 
time  when  he  obtained  a  divorce  from  her  in 
Texas.  The  single  Justice  found  that  Bethiab 
and  her  husband  weie  married  in  Massachu- 
setts in  1851,  and  lived  In  this  state  as  hus- 
band and  wife  until  1872,  when  they  removed 
to  Benton  Harbor,  in  the  state  of  Michigan; 
that  they  lived  there  for  2i^years,  and  both 
became  domiciled  there;  that  on  the  expira- 
tion of  the  2^  years  they  came  back  together 
to  Massachusetts,  temporarily,  in  search  of 
work  for  the  husband,  but  their  domicile  re- 
mained in  Benton  Harbor ;  that  after  a  few 
months  the  husband  returned  to  Benton  Har- 
bor, leaving  bis  family  in  Massachusetts,  and 
after  remaining  a  short  tUne  In  Benton  Har- 
bor he  sold  out  his  business  there  and  went  to 
Texas,  where  he  took  up  his  residence  and 
went  into  business ;  that  the  move  to  Texas 
was  "a  bona  fide  change,  undertaken  in  the 
hope  of  bettering  his  condition,  and  without 
any  intention,  so  far  as  appeared,  of  desert- 
ing or  abandoning  bis  family.  Neither,  so 
far  as  appeared,  was  there  any  intention  on 
bis  part  to  abandon  or  desert  his  family 
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wben  be  went  back  to  Benton  Harbor  from 
Edgartown.  After  leaving  Benton  Harbor  for 
Dallas,  be  did  not  send  bis  wife  aaj  more 
money:  bis  excuse  being  that  be  needed  all 
ctae  money  be  bad  to  start  bimself  In  business. 
He  wrote  to  ber  that  be  was  going  to  Dallas, 
and  wrote  to  ber  once  or  twice  after  be  got 
there.  She  replied,  and  wrote  several  letters, 
to  which  she  received  no  answers,  and  then 
let  the  correspondence  drop.  She  remained 
in  Edgartown  until  forced,  for  want  of  means 
and  by  the  sale  of  her  household  goods  on 
execution,  to  leave  and  return  to  ber  mother, 
which  she  did.  After  remaining  with  her 
mother  a  short  time,  she  came  with  ber 
daughter  to  Boston,  where  she  has  since 
lived.  I  find,  if  it  Is  competent,  that  after 
Eendrick  went  to  Dallas,  with  the  exception 
of  small  sums  sent  occasionally  to  the  daugh- 
ters, he  did  nothing  towards  the  support 
of  bis  wife  and  family.  They  supported 
themselves,  as  they  were  able,  by  needlework. 
There  was  contradictory  evidence  admitted 
de  bene  as  to  whether  Kendrick  ever  re- 
guested  his  wife  to  come  to  Michigan  after 
bis  return  to  Benton  Harbor,  or  to  Dallas 
after  he  went  there.  I  find,  if  competent, 
that  he  did  not  But  according  to  her  dep- 
osition, which  was  read  in  evidence,  Betbiah 
B.  Kendrick  testified,  and  I  so  find,  that  she 
did  not  want  to  go  back  to  Michigan,  though 
there  was  nothing  to  show  that  she  told  ber 
husband  so,  or  that  be  knew  it  It  did  not 
appear  whether  she  would  have  been  willing 
to  go  to  Dallas,  if  requested  by  blm  to  come. 
I  find  that  Kendrick  acquired  and  had  a  bona 
fide  domicile  in  Dallas  from  the  time  that  be 
went  there  In  1875  until  hla  removal  to  Yar- 
mouth, In  this  state,  in  1883.  In  1884  be  filed 
a  petition  for  divorce  from  bis  wife  in  the 
district  eourt  for  the  county  of  Dallas,  in 
Texas.  The  petition  was  under  oath,  and 
alleged  among  other  things,  that  bis  wife  had 
abandoned  him  ^vithout  any  cause,  and  had 
remained  absent  from  him  with  the  Intention 
of  never  living  with  him  again,  and  refused 
to  live  with  him.  There  was  some  testimony, 
consisting  of  declarations  of  Kendrick,  tend- 
ing to  show  that  this  was  so.  What  the  ac- 
tual facts  wwre,  if  competent,  I  am  unable  to 
determine."    10  prove  a  right  to  a  separate 


domicile,  for  the  purpose  of  divorce,  under 
Rev.  Laws,  c.  162,  {  6,  or  otherwise,  the  buT' 
den  is  on  the  wife  to  prove  a  delictum  by  the 
busband.  In  this  case  the  wife  bad  to  prove 
that  her  husband  deserted  ber,  and  not  she 
ber  husband.  This  the  wife  failed  to  do. 
For  the  purposes  of  this  case,  tberefcwe,  her 
domicile  must  be  taken  to  have  followed  that 
of  her  husband,  and  was  in  Texas  at  the  date 
of  the  divorce  granted  to  her  husband.  See 
Loker  V.  Gerald,  157  Mass.  42,  31  N.  E.  708, 
16  li.  R.  A.  407,  84  Am.  St  Rep.  252;  Burtis 
T.  Burtis,  161  Mass.  508,  37  N.  E.  740. 

The  second  ground  on  which  the  appellaats 
support  their  contention  that  the  Texas  court 
had  no  Jurisdiction  is  that  the  name  of  the 
wife  was  "Betbiah,"  and  In  the  libel  tor  di- 
vorce and  notice  she  is  called  "Bertha."  The 
judge  who  heard  the  petition  found  "that  sbe 
was  addressed  as  'Bertha'  by  her  husband, 
and  that  she  was  known  by  that  name  to 
some  extent  though  it  did  not  appear'  that 
she  was  so  known  outside  the  family.  I  also 
find  that  the  court  bad  before  it  a  copy  of 
the  marriage  certificate,  in  whidi  the  name 
of  the  respondent  was  g^ven  as  Betbialr,  that 
no  fraud  or  imposition  was  practiced  upon 
It  in  respect  to  the  name  of  the  respondent, 
and  that  the  person  from  wtaom  the  court  to- 
tended  to  grant  the  divorce  was  the  petition- 
er, Betbiah  B.  Kendrick.  I  also  :flnd  that  if 
there  was  any  error  in  the  name,  It  did  not 
appear  that  any  one  was  misled,  or,  taking 
nil  the  drciunstances  into  account,  would 
have  been  misled,  by  it"  We  interpret  the 
qualification  with  which  the  first  finding  ends 
to  mean  that  the  plaintiff  did  not  introduce 
direct  evidence  that  "Betbiah"  was  knoWn  as 
"Bertha"  outside  the  family,  and  not  to  mean 
that  sbe  was  not  so  known  outside  the  family. 
The  finding,  therefore,  is  a  finding  that,  in  the 
family,  at  least  she  was  known  by  both 
names.  We  are  of  opinion  that  this  is  a 
finding  that  she  was  known  by  both  names, 
within  the  mle  applied  in<  Oommonwealth  v. 
Oale,  11  Gray,  820;  GUTord  >.  Rockett,  121 
Mass.  431;  Gillespie  v.  Rogers,  146  Mass. 
610,  16  N.  E.  711;  Commonwealth  ▼.  Belley, 
167  Mass.  163,  46  N.  B.  81:  See,  in  tttia 
connection.  State  v.  Dresser,  54  Me.  668. 

Decrees  of  probate  court  aArmed. 
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In  re  HATCH. 


(Court  of  Appeals  of  New  York.    Oct.  8,  1905.) 
ExECTTTOBs  —  Expenses  of  Will  Contest  — 

REXMBT7B8EMENT  FBOM  SaLE  OP  REALTY. 

Under  Code  Civ.  Proc.  f  2793,  subd.  «, 
providing  that,  on  distribntion  of  the  proceeds 
of  the  sale  of  land  belonging  to  a  decedent'^ 
eatate,  the  executor  or  administrator  shall  bo 
repaid  the  sum  found  due  him  upon  a  judicial 
Rettlement  of  his  account,  etc.,  when  construed' 
in  connection  with  other  sections  of  chapter  18, 
tit.  5,  an  executrix  cannot  be  reimbursed  out  of 
the  proceeds  of  the  real  estate,  to  the  exclusion 
of  creditors,  for  the  expenses  of  administration, 
consisting  mainly  of  the  amoant  paid  to  atp 
tomeys  employed  by  her  i&  a  contest  over  the 
will. 

Appeal  from  Snpreme  Conrt,  Appellate 
DivlBlon,  Fonrth  Department 

In  the  matter  of  the  disposition  of  real 
property  of  Elam  A.  Hatch,  deceased.  From 
a  Judgment  of  the  Appellate  Dtvlslon  (00  N. 
T.  Supp.  33,  97  App.  Dlv.  496),  reversing  a 
decree  disallowing  a  claim  of  Ray  S.  Hatch, 
as  execntrlz,  William  R.  Bancroft  and  others 
appeal.    Reversed. 

Horace  McGuIre,  for  appellants.  Clarence 
W.  McKay,  Fletcher  O.  Peck,  and  William  A. 
Sutherland,  for  respondents. 

VANN,  J.  In  this  proceeding  to  sell  real 
estate  for  the  payment  of  debts  the  material 
facts  are  as  follows :  Elam  A.  Hatch,  a  resi- 
dent of  the  county  of  Monroe,  died  February 
4,  1899,  leaving  a  will,  which  after  a  long  con- 
test was  finally  admitted  to  probate.  Mat- 
ter of  Hatch,  57  App.  Dlv.  635,  68  N.  Y.  Supp. 
1139;  Id.,  75  App.  Dlv.  609,  77  N.  T.  Supp. 
1128 ;  Id.,  176  N.  T.  592, 68  N.  B.  1118.  In  the 
meantime  there  was  temporary  .administra- 
tion of  the  estate,  which  was  superseded  by 
permanent  administration  upon  the  probate 
of  the  will.  The  personal  assets  were  ex- 
hausted and  the  debts  and  fnneral  expenses 
were  wholly  unpaid,  so  that  It  became 
necessary  to  sell  the  real  estate.  On  the  5th 
of  June,  1900,  this  proceeding  was  commen- 
ced for  that  purpose,  and  no  question  Is  rais- 
ed, except  as  to  the  disposition  of  the  pro- 
ceeds. On  the  2eth  of  May,  1904,  a  decree 
distributing  the  proceeds  of  the  sale  was 
made  by  the  surrogate.  The  amount  to  be 
distributed  was  the  sum  of  |4,140.66;  but 
after  deducting  $926.77,  the  expenses  of  the 
proceeding,  and  $890.98,  the  gross  sum  ac- 
cepted by  the  widow  In  lieu  of  dower,  there 
remained  but  $2,322.94  to  be  divided.  The 
fnneral  expenses  amotmted  to  $135.54,  the 
debts  duly  established  to  $2,521.34,  and  the 
expenses  of  administration.  Including  the 
amoimt  paid  by  the  executor  in  the  litiga- 
tion over  the  will,  to  $4,756.95.  The  sum 
last  named  was  fixed  upon  a  Judicial  settle- 
ment of  the  accounts  of  the  execator  on  the 
15tb  of  February,  1902,  and  the  decree  then 
made  adjudged,  among  other  things,  "that 
there  is  due  the  executor  on  the  settlement 
of  this,  her  account,  for  e4)enses  of  adminis- 


tration and  win  contest  actually  paid  hy 
her,  the  sum  of  $4,756.95."  The  executrix 
claimed  tliat  the  entire  proceeds  of  the  real 
estate,  less  the  expenses,  should  be  applied 
on  this  claim,  and  that  neither  undertaker 
nor  creditor  should  have  any  part  thereof. 
Code  Civ.  Proc.  §  2730.  The  decree  of  dis- 
tribution directed  the  payipent  of  the  funeral 
expenses  In  full,  and  that  the  remainder  of 
the  net  proceeds,  amounting  to  $2,187.40, 
should  be  applied  pro  rata  upon  the  debts. 
The  claim  of  the  executrix  "to  be  reimbursed 
for  expenses  of  administration  and  will  con- 
test" was  "disallowed  and  denied."  Upon 
appeal  by  the  executrix  and  others  the  Ap- 
pellate Division  by  a  divided  vote  reversed 
the  decree  in  bo  far  as  It  disallowed  said 
claim,  and  directed  that  It  should  be  allowed, 
and  that  the  distribution  should  be  readjust- 
ed accordingly.  Certain  of  the  creditors  now 
appeal  to  this  court  The  question  present- 
ed Is  whether  the  executrix  shall  be  relm- 
bu'rsed  out  of  the  proceeds  of  the  real  estate, 
to  the  excluslcm  of  creditors,  for  the  expen- 
ses of  administration,  consisting  mainly  of 
the  amount  paid  to  the  attorneys  employed 
by  her  In  the  contest  over  the  will.  The 
answer  to  this  question  depends  upon  the 
construction  of  paragraph  6  of  section  2T93' 
of  the  Code  of  Civil  Procedure  as  It  stood 
when  this  proceeding  was  commenced,  which 
was  prior  to  the  dates  when  certain  amend- 
ments went  into  effect.  Laws  1900,  p.  209, 
c.  120;  Laws  1904,  p.  1907,  c.  750.  In  our 
discussion  of  the  subject  we  shall  allude 
exclusively  to  the  statute  As  it  was  before  the 
passage  of  the  acts  last  cited. 

While  real  estate  of  a  devisee  cannot  be 
sold  to  pay  the  expenses  incurred  by  an  ex- 
ecutor in  a  contest  over  the  will,  it  is  claimed 
that,  when  actually  sold  to  pay  debts,  snch 
expenses  must  be  paid  out  of  the  proceeds 
before  any  part  can  be  applied  upon  the 
debts,  or  even  on  the  funeral  expenses.  This 
in  effect  would  take  the  property  of  one  per- 
son to  pay  the  debts  of  another,  for  the  de- 
visee does  not  need  probate  of  the  will  by 
the  surrogate  in  order  to  establish  his  right 
to  the  land.  A  devisee  can  sell,  mortgage, 
and  convey  without  such  probate,  and  can 
take  possession  or  maintain  ejectment  Real 
estate  is  a  kind  of  property  in  which  the 
executor  has  no  interest  and  he  cannot  in- 
cur expenses  on  the  credit  thereof.  Tender- 
ness for  the  rights  of  heirs  and  devisees  for 
time  out  of  mind  has  been  a  marked  charac- 
teristic of  the  coDunon  law,  and  the  statute 
before  us  should  be  read  in  the  light  of 
that  fact  iu  order  to  ascertain  the  real  in- 
tention of  the  Legislature.'  Laying  aside  the 
question  of  power,  let  us  see  whether  the' 
Legislature  intended  to  depart  from  the 
common-law  rule  to  such  an  extent  as  to 
sacrifice  the  rights  of  devisees,  not  for  the 
payment  of  debts,  which,  of  course,  would' 
be  proper,  but  to  pay  the  expenses  of  ad- 
ministration in  which  the  devisees  have  no 
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legal  concern,  except  Incidentally  as  a  mat- 
ter of  evidence.  Code  Civ.  Proc.  §  2627. 
Tbe  proceeding  before  us  Is  regulated  by 
title  6  of  chapter  18  of  the  Code  of  ClvU 
Procedure,  entitled  "Disposition  of  the  I>e- 
cedent's  Real  Property,  for  the  Payment  of 
Debts  and  Funeral  Expenses.  Distribution 
of  the  Proceeds."  Code  Civ.  Proc.  {!  2749, 
2801.  We  cite  and  quote  from  the  statute 
before  the  Code  amendments  went  into  effect. 
The  Code  provides  that  the  real  property  of 
which  a  decedent  died  seised  may  be  sold 
to  pay  his  debts,  funeral  expenses,  and 
judgment  liens  existing  at  his  death.  Sec- 
tion 2749.  At  any  time  within  three  years 
after  the  decease  a  proceeding  to  sell  may  be 
Instituted  by  the  executor  or  administrator, 
by  a  person  holding  a  Judgment  lien  upon 
the  real  property  of  the  decedent,  or  by  any 
other  creditor ;  but  it  is  limited  to  the  three 
objects  above  named.  Section  2750.  The 
petition  must  show  the  unpaid  debts  of  the 
decedent,  the  names  of  tbe  creditors,  the 
amount  of  each  claim,  tbe  sum  due  for  funer- 
al expenses,  the  names  of  the  husband  or 
wife  and  of  all  the  heirs  and  devisees,  and. 
If  presented  by  the  executor  or  administra- 
tor, the  amount  of  personal  property  which 
has  come  into  his  hands  and  the  application 
thereof.  Section  2752.  Creditors  must  be 
cited,  and  heirs  or  devisees  may  contest 
every  fact  essential  to  Jurisdiction.  Section 
2755.  If  a  debt  is  merged  in  a  Judgment 
against  the  executor,  only  the  amount  re- 
covered, exclusive  of  costs,  can  be  allowed. 
Section  2757.  "The  decree  must  determine 
and  specify  the  amount  of  each  debt  •  • 
*  as  a  valid  and  subsisting  debt  against  the 
decedent's  estate,  or  as  a  just  and  reason- 
able charge  for  funeral  expenses."  Section 
2758.  Before  a  decree  to  sell  can  be  made  it 
must  be  established  to  the.  satisfaction  of 
tbe  surrogate  that  "the  debts,  or  liens,  or 
both,  for  tbe  payment  of  which  the  decree 
Is  made,  are  the  debts  of  the  decedent,  or 
are  just  and  reasonable  charges  for  his 
funeral  expenses,  or  are  liens  by  judgment 
existing  at  bis  death  upon  his  real  property, 
or  upon  some  portion  thereof ;  and  are  justly 
due."  Section  2759.  The  land,  or  so  much 
thereof  as  Is  necessary  "in  order  to  pay  the 
debts,  judgment  liens  thereon,  and  funeral 
expenses  of  tbe  decedent"  may  be  mortgaged, 
leased,  or  sold.  Sections  2760,2761.  The 
proceeds  are  distributed  upon  notice,  and  at 
the  time  designated  "tbe  surrogate  must  hear 
the  allegations  and  proofs  of  the  creditors  or 
lienors,  and  of  the  persons  interested  in  the 
estate,  or  in  the  application  of  the  proceeds, 
respecting  any  demands  against  the  decedent 
or  for  his  funeral  expenses,"  etc  Section 
2788. 

These  are  among  the  leading  steps  required 
in  order  to  create  the  fiuid  to  be  distributed, 
and  the  rule  of  distribution  appears  in  sec- 
tion 2793,  which  prescribes  the  following  or- 
der of  payment:  (1)  The  expenses  of  the  pro- 


ceeding to  sell,  mortgage,  or  lease.  The  sec- 
ond, third,  and  fourth  are  not  now  material 

(5)  Judgment  liens  existing  at  the  decedent's 
death  according  to  their  respective  priorities. 

(6)  "Out  of  the  remainder  of  the  money, 
must  be  paid  the  sum,  if  any,  which  has  been 
found  to  be  due  to  the  executor  or  adminis- 
trator, upon  a  judicial  settlement  of  his  ac- 
count, after  applying  thereupon  the  proceeds 
of  the  personal  property.  But  this  subdivi- 
sion does  not  authorize  the  repayment  to  an 
executor  or  administrator,  of  any  sum  paid 
by  bim  to  a  creditor  of  the  decedent,  exceed- 
ing the  proportion  which  that  creditor  would 
be  entitled  to  receive  from  tbe  estate  of  the 
decedent,  upon  the  distribution  of  all  tbe  as- 
sets of  the  decedent,  and  the  proceeds  of 
property  disposed  of  as  prescribed  in  this 
title."  (7)  The  reasonable  funeral  expenses 
of  the  decedent  (8)  The  other  debts  of  the 
decedent  as  established.  After  payment  of 
these  classes  of  claims  in  the  order  named,  if 
any  surplus  remains,  it  must  be  paid  over  to 
the  heirs  and  devisees.  Thus  we  haveaprac- 
tice  act  governing  the  disposition  of  real 
estate  for  the  payment  of  debts  and  funeral 
expenses,  and  all  the  provisions  thereof 
should  be  read  together.  While  paragraph  6 
of  section  2793  Is  broad  enough  to  cover  pay- 
ment of  the  expenses  of  administration,  it 
would  be  very  remarkable  if  the  Legislature 
intended  that  the  expense  of  contesting  the 
will  should  be  paid  out  of  money  derived 
from  the  sale  of  land  belonging  to  devisees 
In  preference  to  the  funeral  expenses  and  the 
debts  of  the  decedent  When  paragraph  S 
Is  read  as  an  entirety.  It  is  capable  of  the 
construction  that  the  first  sentence  relates  to 
the  same  subject  as  tbe  second,  and  that  the 
sum  found  due  to  the  executor  is  the  amount 
paid  by  him  to  creditors  of  the  decedent,  for 
which  he  would  be  entitled  to  reimburse- 
ment, subject  to  the  limitation  mentioned. 
Ball  V.  Miller,  17How.Praa  300.  The  stat- 
ute thus  construed  would  simply  codify  the 
rule  laid  down  in  the  case  cited,  as  it  has  in 
other  instances,  so  as  to  embrace  the  entire 
subject  Laws  1863,  p.  691,  c  400.  Not  only 
should  paragraph  C  be  read  as  an  entirety, 
but  it  should  be  read  in  connection  with  all 
other  provisions  relating  to  the  sale  of  real 
property  for  the  payment  of  debts.  When 
thus  read,  we  find  that  when  this  proceeding 
was  commenced  there  was  no  authority  for 
a  sale  to  pay  the  expenses  of  administration, 
but  only  for  the  purpose  of  paying  the  debts 
and  funeral  expenses  of  the  decedent  While 
tbe  statute  specifically  names  the  various 
classes  whose  claims  are  to  be  paid,  and  re- 
quires a  statement  of  the  amount  claimed 
by  each  person,  as  is  necessary  in  order  to 
determine  the  sum  to  be  raised  and  how  much 
of  the  land  should  be  sold  for  the  purpose, 
the  expenses  of  administration  are  not  in- 
cluded, yet  why  should  they  be  omitted  if 
they  are  to  be  paid?  How  can  the  court  de- 
cide whether  a  sale  of  all  or  only  a  part  of 
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the  real  estate  Is  becessary,  Tmleas  proof  Is 
given  as  to  the  entire  amount  reqnlrd  to  dis- 
charge all  claims  lawfully  chargeable  upon 
the  land?  Moreover,  debts  are  a  Hen  upon 
the  land  for  three  years,  yet  the  paragraph 
In  question,  as  construed  below,  requires  pay- 
ment of  the  expense  of  administration,  which 
is  not  a  lloi.  in  preference  to  the  general  Hen 
of  creditors  prescribed  by  law.  It  is  not 
reasonable  to  hold  that  the  Legislature  in- 
tended to  autlwrlze  payment  of  a  claim  for 
general  expenses  Out  of  the  land,  and  yet  to 
deny  the  right  to  sell  land  for  that  purpose. 
Matter  of  Qnatlander,  29  Misc.  Rep.  566,  61 
N.  T.  Snpp.  1064;  Matter  of  Summers,  87 
Misc.  Rep.  576,  76  N.  T.  Supp.  1050 ;  Matter 
of  Meakim,  6  Civ.  Proc.  Rep.  421 ;  Matter  of 
Woodard,  13  N.  T.  8t  R.  161. 

The  recent  amendments  of  the  statute 
Indicate  that  the  Legislature  was  of  the 
opinion  that  executors  were  not  sufiSciently 
protected  theretofore,  and  thus  confirm  the 
construction  we  have  adopted.  Laws  1900, 
p.  209,  c.  120;  Laws  1904,  p.  1907,  c  750. 
While  the  question  is  close  and  difficult  we 
think  that,  when  all  the  provisions  relating 
to  the  sale  of  real  property  for  the  payment 
of  debts  are  read  together,  the  Intention  of 
the  Legislature  was  not  to  authorize  payment 
of  the  expenses  of  administration  out  of  the 
proceeds  of  real  estate,  but  to  restrict  the 
account  mentioned  in  the  first  sentence  of 
the  paragraph  under  consideration  to  the 
amount  paid  in  anticipation  .upon  the  elaima 
of  creditors,  as  indicated  by  the  last  sen- 
tence thereof.  We  have  not  construed  the 
statute  In  its  present  form,  but  have  con- 
strued it  as  it  was  when  the  question  dis- 
cussed arose. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  decree  of  the  surrogate 
affirmed,  with  costs  against  the  respondents 
in  all  courts. 

CDLLBN,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  and  WERNER,  JJ., 
concur. 

Ordo'  reversed,  etc. 


(184  N.  T.  547) 

McGOWN  et  al.  v.  BARNUM  et  al. 
<Gonrt  of  Appeals  of  New  York.    Oct.  3,  1905.) 

Pleading — Dkuubheb— Effxct. 

If  plaintiffs  are  entitled  to  any  rdlet  on  the 
facts  pleaded,  a  demurrer  to  the  complaint 
should  be  overruled,  though  they  are  not  en- 
titled to  some  of  the  relief  asked. 

[Eld.  Note. — For  cases  in  point,  see  vol.  88, 
Gent.  Dig.  Pleading,  fig  486-488.) 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  David  J.  McQown  and  others 
against  Curtis  A.  Banram  and  others.  From 
A  Judgment  of  the  Appellate  Division,  af- 


firming a  judgment  In  favor  of  defendant  (90 
N.  Y.  Supp.  1105.  98  App.  Div.  622),  plalntifls 
appeal.    Affirmed. 

Clarence  L.  Barber,  for  appellants.  Carl- 
ton B.  Pierce,  for  respondents. 

PER  CURIAM.  It  Is  very  unfortunate  that 
so  simple  a  matter  as  is  the  subject  of  thl& 
controversy  should  be  the  occasion  of  so  much 
and  such  unnecessary  litigation.  It  cannot 
be  questioned  that  the  interest  the  defendant 
Barnum  took  under  his  father's  will  in  the 
house  and  lot  in  the  town  of  Mlddlefleld  was 
a  vested  remainder  in  fee,  iand  that  his  in- 
terest in  the  fund  produced  by  the  sale  of 
said  lot  was  of  the  same  character.  That 
remainder  was  at  all  times  alienable  and  de- 
visable by  said  Barnum,  and  his  title  there- 
to passed  to  the  receiver  appointed  in  supple- 
mentary proceedings.  The  present  action 
to  establish  the  receiver's  title  to  the  remain- 
der in  the  fund  after  the  death  of  the  judg- 
ment debtor's  mother  was  unnecessary.  The 
plaintiff  receiver  could  apply  in  the  supple^ 
mentary,  proceedings  for  leave  to  sell  the 
judgment  debtor's  Interest  in  the  fund.  The 
judgment  creditors  could  purchase  on  the 
sale,  and  on  the  termination  of  the  life  estate 
get  possession  of  the  fund  itself.  Whether 
the  present  action  can  be  maintained  may 
be  doubted,  regardless  of  the  effect  of  the 
prior  judgment  between  the  parties;  but  It 
is  unnecessary  to  determine  that  question, 
as  we  deem  the  plaintiffs  concluded  by  the 
judgment  in  that  action  which  was  pleaded 
as  a  bar  to  this.  The  first  suit  was  brought 
on  substantially  the  same  allegations  as  set 
forth  in  the  present  complaint  and  some  of 
the  relief  demanded  was  the  same  as  that 
now  sought  The  final  judgment  rendered 
was  that  the  action  was  prematurely  brought, 
and  the  complaint  was  dismissed  on  the  mer-. 
its.  It  matters  not  that  to  some  of  the  re- 
lief asked  in  the  first  action  the  plaintiffs 
were  plainly  not  entitled.  If  they  were  at 
that  time  entitled  to  any  relief  on  the  facts 
pleaded,  the  demurrer  should  have  been  over- 
ruled. The  judgment  sustaining  the  demur- 
rer is  conclusive  between  the  parties  that  the 
plaintiffs  were  then  entitled  to  no  relief,  and 
the  situation  has  not  been  In  any  respect 
changed  from  the  time  of  the  institution  of 
that  action  to  the  commencement  of  this. 
The  Special  Term,  therefore,  properly  held 
that  the  judgment  in  the  first  action  was  a 
bar,  and  dismissed  the  suit  But  the  Special 
Term  also  found,  as  a  conclusion  of  law,  that 
the  plaintiff  receiver  had  no  title  or  Interest 
in  the  trust  fund  or  in  the  interest  of  the  de- 
fendant Curtis  A.  Barnum  therein.  This  con- 
clusion of  law,  as  an  original  proposition, 
is  plainly  erroneous,  for  the 'interest  of  said 
defendant  in  the  fund  vested  in  the  plain- 
tiff receiver.  Nor  did  the  judgment  in  the 
first  suit  require  such  a  finding  by  the  trial 
court    An  examination  of  the  record  and 
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opinion  In  that  case  sbows  that  all  that  was 
decided  therein  vras  that  the  action  was  pre-- 
maturely  brought,  not  that  the  plaintiffs  had' 
no  title  to  or  lien  upon  the  remainderman's 
interest  in  the  fund. 

Therefore,  the  Judgments  below  should  be 
affirmed,  without  costs,  and  without  prejudice 
to  the  right  of  the  plaintiffs  to  demand  and 
receive  the  trust  fund  upon  the  death  of  the 
life  tenant 

CULLBN,  0.  X,  and  GRAY,  O'BRIEN, 
BARTLBTT,  HAIOHT.  VANN,  and  WER- 
NER, JfJ.,  concur. 

Judgment  affirmed. 


032  N.  T.  161) 

In  re  MAYOR,  ETC.,  OP  OITY  OF  NEW 

YORK. 

In  re  RIVERSIDE  PARK. 

(Court  of  Appeals  of  New  York.    Oct.  8,  1905.) 

BOUKDAXIBS— ROTAI.    OrANT  — CONSTBUOTION 

— Tide  Lands — ^Ttilb  of  Public. 

Under  the  royal  grant  of  April  22,  1688, 
conveying  to  the  city  of  New  York  all  waste  and 
vacant  land  within  the  city  and  on  Manhattan 
Island  to  low-water  mark,  the  land  between 
high  and  low  water  mark  was  taken  by  the  city 
in  trust  for  the  public,  so  that,  where  a  later  con- 
veyance by  the  city  to  a  private  person  described 
the  land  as  bounded  by  aie  Hudmm  river,  it  was 
presumable  that  the  boundary  extended  only  to 
nigh-water  mark ;  the  dty  still  holding  the  strip 
between  high  and  low  water  mark  as  trustee. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision.  First  Department 

Proceedings  by  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  to 
acquire  title  to  certain  lands  as  part  of  Riv- 
erside Park.  From  a  Judgment  of  the  Ap- 
pellate Division  (92  N.  Y.  8.  1144^  102  App. 
Div.  615),  affirming  an  order  confirming  the 
report  of  commissioners  of  appraisal,  Her- 
man O.  Von  Post  and  others  appeal.  Affirm- 
ed. 

William  0.  Beecher  and  Bacbe  McE.  Whit- 
lock,  for  appellants.  John  J.  Delany,  Corp; 
Counsel  (Theodore  Connoly  and  Charles  D. 
Olendorf,  of  counsel),  for  respondent 

HAIGHT,  J.  These  proceedings  were  In- 
stituted on  behalf  of  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  to 
acquire  the  title  and  interest  of  all  persons 
Interested  In  the  lands  and  premises,  in- 
cluding upland  and  land  tmder  water  or 
rights  therein,  not  then  owned  by  or  vested 
in  the  mayor,  aldermen,  and  commonalty  of 
the  city  of  New  York,  abutting  upon  the  Riv- 
erside Drive  between  72d  street  and  129th 
gtreet  The  lands  In  question  were  part  of 
a  tract  of  land  which  was  granted  to  the 
mayor,  aldermen,  and  commonalty  of  the  dty 
of  New  York  by  Thomas  Dongan,  then  lieu- 
tenant governor  under  his  majesty,  the  King 
of  England,  by  his  charter,  l>earing  date  the 
22d  of  April,  1686,  which  grant  Included  the 


tideway  of  the  lands  upon  the  eastern  side 
of  the  Hudson  river  to  low-water  mark.  On 
the  21st  of  July,  1701,  the  mayor,  aldermen, 
and  commonalty  of  the  city  of  New  York  con- 
veyed to  one  Jacob  De  Kay  a  tract  of  up- 
land abutting  upon  the  land  under  water,  in 
dispute,  and  bounded  by  the  Hudson  i-iver, 
which  conveyance  was  subsequently  confirm- 
ed by  Ijord  Combury,  the  captain  general 
of  the  province  under  Queen  Anne.  In  1838 
one  William  Whltlock  became  the  owner 
of  the  lands  In  question,  claiming  title 
through  several  mesne  conveyances  to  the 
lands  acquired  by  De  Kay  from  the  dtj  In 
1701.  The  claimants  derived  their  titler 
through  Whltlock.  On  November  9,  1847; 
Whltlock  conveyed  to  the  Hudson  River 
Railroad  Company  a  strip  of  land  66  fe^ 
wide  across  his  premises  upon  the  river 
front  for  a  right  of  way;  a  small  portion 
thereof  being  above  high-water  mark  and 
the  remainder  thereof  below  high-water 
mark,  leaving,  however,  a  narrow  strip  of 
the  tideway  on  the  lower  side  thereof  uncon- 
veyed.  Subsequently  the  city  of  New  Ywk 
acquired  lands  between  the  railroad's  right 
of  way  and  the  Riverside  Drive  for  park 
purposes,  and  the  same  Is  now  known  as 
"Riverside  Parte" 

The  rights  of  claimants  depend  upon  the 
construction  that  Is  to  be  given  to  the  deed 
of  1701,  by  which  the  city  conveyed  the  tip- 
lands  abutting  upon  the  premises  in  ques- 
tion to  De  Kay.  It  Is  contended  on  b^alt 
of  the  dalmants  that  under  the  provisions  of 
that  deed  De  Kay  acquired  the  tideway  in 
front  of  the  uplands  described  In  the  deed, 
and  that  It  was  the  intention  on  the  part  of 
the  dty  to  convey  to  bim  all  the  title  that 
it  had  to  the  lands  under  water,  while  on 
behalf  of  the  dty  It  Is  contended  that  the 
lands  conveyed  were,  by  the  t^'ms  of  the 
deed,  bounded  west  by  the  Hudson,  river, 
and,  that  being  a  navig^able  river  in  which 
flie  tide  ebbs  and  flows,  the  presumption  ari- 
ses that  high-water  mark  was  intended  to  be 
the  boundary  line.  We  shall  assume  for  the 
purposes  of  this  case  that  If  the  conveyance 
was  by  an  individual  who  owned  the  tideway 
and  who  had  bounded  his  deed  upon  the  riv- 
er, the  presumption  would  be  that  he  intend- 
ed to  include  in  the  conveyance  the  tideway. 
Smith  V.  Bartlett  180  N,  Y.  866,  73  N.  E. 
63 :  Archibald  v.  N.  Y,  O.  &  H.  R.  R.  R.  Co., 
157  N.  Y.  674,  62  N.  B.  567.  But  the  con- 
veyance In  this  case,  as  we  have  seen,  was 
by  a  mmildpal  government  the  dty  of  New 
York,  and  the  question  arises  as  to  whether 
a  different  prestimptlon  arises  with  refer- 
ence to  its  deed. 

The  rights  of  the  sovereign,  whether  crown 
or  state,  to  land  under  water  In  navigable 
streams  and  arms  of  the  sea,  are  doubtless 
twofold,  proprietary  and  governmental.  As 
proprietor,  the  sovereign  may  sell  or  convey 
to  others,  but  as  to  the  power  to  govern  tlv» 

sovereign  holds  as  trustee  for,the  uae.pfttiM 
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pnbUc,  tader  such  laws,  rules,  and  regula- 
tions as  may  from  time  to  time  be  adopted 
and  whicb  sliall  be  deemed  to  best  serre  tbe 
interests  of  commerce  and  tbe  state.  These 
powers  may  be  transferred  by  tbe  sovereign 
to  local  sabordlnate  govermnents  wblcb  have 
been  established,  constituting  such  govern- 
ments tbe  trustees  of  the  public  and  tbe 
guardians  of  tbe  rights  and  privileges  of  ttie 
people.  The  King  of  England,  therefore,  dur- 
ing our  colonial  period,  bad  the  power  to 
grant  a  charter  to  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  consti- 
tuting it  a  body  corporate  and  politic,  with 
powers  of  local  government,  and  to  convey  to 
It  the  lands  imd«  water  surrounding  Man- 
hattan Island,  on  which  the  city  is  located. 
This  power  the  king  exercised  through  his 
colonial  governors,  who  from  time  to  time 
have  enlarged  the  powers  and  jnrisdiptlon  of 
the  dty.  While  the  king  had  tbe  power  to 
convey  the  tideway  on  the  shores  of  tbe  high 
Beas  and  navigable  rivers,  he  will  not  be  pre- 
sumed to  have  done  so 'by  merely  bounding 
tbe  conveyance  npon  the  sea  or  the  river. 
Such  conveyance  will  carry  title  only  to  high- 
water  mark.  Other  words  must  be  employ- 
ed In  the  conveyance  which  would  clearly 
Indicate  his  purpose  and  intent  to  convey 
the  lands  under  water  in  order  to  pass  the  ti- 
tle thereto.  Trustees  of  Brookhaven  ▼. 
Strong,  80  N.  Y.  BO;  Sage  v.  Mayor,  etc.,  of 
N.  Y..  164- N.  Y.  61,  47  N.  E.  1096,  38  L.  R.  A. 
606,  61  Am.  St.  Rep.  592;  Mayor,  etc.,  of 
N.  Y.  ▼,  Hart  95  N.  Y.  443. 

The  charter  issued  to  the  mayor,  aldermen, 
and  conunonalty  of  tbe  city  of  New  York  in 
1886  by  Gov.  Dongan  recites  that  the  city  of 
New  York  is  an  ancient  dty,  and  that  the 
cidzena  have  anciently  been  a  body  politic 
and  corporate,  and  have  held,  used,  and  en- 
joyed divers  and  sundry  rights,  liberties,  priv- 
ileges, franchises,  free  customs,  pre-eminen- 
ces, advantages,  Jurisdictions,  emoluments, 
and  immunities,  as  well  by  prescription  as  by 
charter,  letters  patent,  grants,  and  confirma- 
tions, not  only  of  divers  governors  and  com- 
manders In  chief  in  the  said  province,  but  al- 
so of  sevwal  governors,  directors, .  generals, 
and  commanders  In  chief  of  the  Nether  Dutch 
nation,  whilst  the  same  was  under  their  pow- 
er -and  Jurisdiction,  and  the  citizens  and  in- 
habitants  of  said  city  have  erected  and  bnllt 
at  their  own  costs  several  public  buildings, 
inclnding  a  city  hatl  or  stadt  bouse,  and 
have  constructed  a  bridge  Into  tbe  dock  or 
wharves,  and  established  a  ferry  between 
the  ctty  and  Long  Island  for  the  convenience 
of  travelers.  He  then,  on  behalf  of  tbe  king, 
grants,  ratifies,  and  co^rms  to  the  mayor, 
aldermen,  and  commonalty  of  the  city  all 
and  every  such  and  the  same  liberties,  priv- 
ileges, franchises,  rights,  royalties,  free  cus- 
toms. Jurisdictions,  and  Immunities  which 
they  have  anciently  held,  used  or  enjoyed: 
provided,  always,  that  none  of  the  said  lib- 
erties, privil^es,  franchises,  rights,  free  cus- 
toms, Jurlsdictionsi  or  Immunities  be  ^Incon- 


sistent with  or  repugnant  to  the  laws  of  his 
majesty's  kingdom  of  England,  or  any  of 
the  laws  of  the  general  assembly  of  tbe  prov- 
ince. The  public  buildings,  with  the  ground 
thereunto  belonging,  two  market  houses,  tbe 
bridge  Into  the  dock,  the  wharves  or  dock, 
and  the  aforementioned  ferry,  with  their 
rights  and  appurtenances,  together  with  all 
tbe  profits,  benefits,  and  advantages  which 
shall  or  may  accrue  and  arise  at  all  times  here- 
after, for  dockage  or  wharfage,  within  the 
said  dock,  with  all  and  singular  the  rents.  Is- 
sues, profits,  gains,  and  advantages  which 
shall  or  may  arise,  grow,  or  accrue  by  tbe 
said  dty  hall,  or  stadt  boose,  and  gronnd 
thereunto  belonging,  market  bouses,  bridge, 
dock,  burying  place,  ferry,  together  with  full 
power,  license,  and  authority  to  the  said  may- 
or, aldermen,  and  commonalty,  and  their  suc- 
cessors, forever,  to  establish,  appoint,  order, 
and  direct  tbe  establishing,  making,  laying 
out,  ordering,  amending,  and  repairing  of 
all  streets,  lanes,  alleys,  highways,  water 
courses,  ferry,  and  bridges,  In  and  through* 
out  tbe  said  dty  and  Manhattan  Island, 
needful  and  convenient  for  the  inhabitants 
and  for  all  travelers  and-  passengers,  Is  like- 
wise granted,  ratified,  and  confirmed  unto  all 
the  inhabitants  of  the  city  and  of  the  island. 
He  then  grants  to  the  mayor,  -aldermen,  and 
commonalty  of  the  dty  all  the  waste,'  vacant, 
unpatoited,  and  unappropriated  lands  lying 
within  the  dty  and  on  Manhattan  Island,  ex- 
tending  and  reaching  to  low-water  mark 
through  all  parts  of  the  dty  and  Manhat- 
tan Island,  together  with  all  rivers,  rivulets, 
coves,  creeks,  ponds,  waters,  and  water  cour- 
ses ;  also  to  the  ofilcers  of  the  dty  and  their 
successors,  forev^,  the  right  to  extend  Itself, 
as  well  In  length  and  In  breadth  as  In  dr* 
cull;  to  tbe  farthest  extent  throughout  Man- 
hattan Island,  and  in  and  upon  all  the  rivers, 
rivulets,  coves,  creeks,  waters,  and  water 
courses  belonging  to  the  Island  as  far  as  low- 
water  mark,  and  Jurisdiction  over  tbe  same, 
"without  the  let,  hinderance,  or  Impediment 
of  me  or  any  of  my  successors,  governors, 
lieutenants,  or  other  ofSoers  whatsoever." 
He  creates  the  offices  of  mayor,  chamberlain, 
treasurer,  sheriff,  coroner,  clerk,  constable, 
marshal,  etc.,  with  a  common  coundl,  naming 
the  persons  that  shall  fill  such  offices  until 
their  successors  are  appointed  and  qualified, 
and'  provides  that  the  aldermen  and  assistant 
aldermen  shall  constitute  a  common  council 
of  tbe  dty,  and  "that  tb^,  or  the  greater 
part  ef  them,  shall  or  may  have  full  pow«r 
and  authority,  by  virtue  of  these  presents, 
from  time  to  time,  to  call  and  hold  common 
council  within  the  cobimon  council  house  or 
dty  ban  of  the  said  dty,  and  there  as  tbe 
occasion  shall  be,  to  make  laws,  orders,  or- 
dinances, and  constitutions  In  writing,  and 
to  add,  alter,  diminish,  or  reform  them,  from 
time  to  time,  as  to  them  shall  seem  neces- 
sary and  convenient  (not  repugnant  to  the 
prerogative  of  his  most  sacred  majesty  afor^ 
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Bald,  bis  heirs  and  racesmrs,  or  to  any  of  the 
laws  of  the  kingdom  of  England,  or  other  of 
the  laws  of  the  general  assembly  of  the  prov<- 
tnce  of  New  York),  for  the  good  role,  over- 
sight, correctlcm,  and  government  of  the  said 
<!ity  and  liberties  of  the  same,  and  of  all  the 
officers  thereof,  and  for  the  several  trades- 
men, vlctualers,  artlflcers,  and  of  all  other 
the  people  and  Inhabitants  of  the  said  city, 
liberties,  and  precincts,  aforesaid,  and  for  the 
better  preservation  of  government  and  dis- 
posal of  all  the  lands,  tenements,  and  her* 
edltaments,  goods,  and  chattels  of  the  said 
corporation,  which  laws,  orders,  ordinances, 
(md  Gonstitutions  shall  be  binding  to  all  the 
inhabitants  of  the  said  city. 

It  is  quite  apparent  from  a  reading  of  the 
charter  that  a  local  subordinate  mnnldpal 
government  was  here  established,  to  which 
the  sovereign  delegated  the  powers  of  local 
government,  not  inconsistent  with  the  laws 
of  England  or  of  the  province  of  New  York, 
and  to  which  he  conveyed  the  tideway  sur- 
rounding the  Island.  While  we  have  no  ex- 
press provision  of  the  charter  delegating  to 
the  mnnldpaUty  the  sovereign  power  to  hold 
the  tideway  as  trustee  for  the  use  of  the 
public  and  for  commerce,  and  to  make  laws, 
rules,  and  regulations  with  reference  thereto, 
we  think  this  power  was  Intended  to  be 
delegated  to  the  municipality,  and  that  such 
intent  is  cleairly  inferable  from  the  provis- 
ions of  the  charter  growing  out  of  the  gen- 
eral powers  given  to  its  common  council  to 
make  laws,  ordinances,  and  constltations, 
and  to  amend  the  same  from  time  to  time 
as  may  be  deemed  necessary,  and  from  the 
fSct  that  he  conveyed  to  the  dty  the  land 
between  high  and  low  water  mark.  The  con- 
v^ance  of  the  tideway  to  the  city  interposed 
a  barrier  between  the  body  of  the  river  and 
the  uplands  which  would  prevent  the  sover- 
eign from  erecting  dodcs,  piers,  or  wharves 
thereon  for  the  accommodation  of  commerce, 
and  is  Inconsistent  with  the  purpose  of  the 
sovereign  to  longer  retain  jurisdiction,  con- 
trol, and  management  thereof  for  the  in- 
terest of  the  public.  We  therefore  are  of 
the  opinion  that  It  was  the  intention  of  the 
sovwelgn  to  delegate  to  the  municipality  the 
power  to  hold  and  control  the  tideway  In 
the  interest  of  commerce  and  of  the  public, 
and  that  this  is  apparent  from  the  fact  that 
the  charter  not  only  conveyed  to  the  dty 
the  tideway,  but  also  granted  to  It  the 
bridge,  do(^,  and  piers  already  constructed, 
with  the  right  to  collect  wharfage  there- 
flrom.  If  we  are  right  In  this  conclusion, 
it  follows  that  the  officers  of  the  dty,  in 
eonveylng  to  De  Kay  In  1701,  did  so  as  the 
r^iresentatlves  of  the  sovereign  power  del- 
egated to  it  as  a  municipal  govamnent;  ^d 
it  Is  deemed,  therefore,  to  have  Intended 
only  to  have  Included  la  the  conveyance 
the  uplands  to  high-water  mark,  retaining 
tb^  tideway  and  lands  under  water  as  trus- 


tee of  Oia  public  domain,  ta  the  interests 
of  conuneroe  and  of  the  state,  . 
The  M^er  should  be  affirmed,  with  coatM. 

CnUiEN,  a  J.,  and  ORAT,  O'BRIEN. 
BARTLETT,  VANN,  and  WERNER,  JJ, 
concur. 

Order  affirmed. 


(les  Ind.  36S) 
TOWN  OF  WINAMAO  T.  STODT.« 
(No.  20,631.) 
(Supreme  Ckrart  of  Indiana.    Oct.  4,  1905.) 

1.  Pleadino— Joint  DiutrKKza. 

Where  a  complaint  for  negligence  In  two 
paragiai^  was  demurred  to  by  a  demurrer 
whi<£,  though  styled  a  separate  demurrer  to 
■uch  paragraphs,  disclosed  no  effort  separately 
to  question  the  sufficiency  of  each  paragraph, 
but  charged  that  the  facts  set  out  in  both  para- 
graphs did  not  constitute  a  cause  of  action,  it 
was  a  joint  demurrer,  and  could  not  be  given 
a  distributive  effect  by  separate  assignments  of 
error  to  the  overruling  thereof. 

2.  NeoUOENCE— C!ONTBIBUT0BT     NKeuoBHOi 
— Insibdctions. 

Instructions  that  defendant  Is  permitted  to 

grove  contribnton  negligence  under  a  general 
enial,  and  that  toe  burden  of  proof  that  plain- 
tiff proximateiy  contributed  to  the  injury  is  on 
the  defendant,  are  not  objectionable  as  wiUi- 
drawing  from  defendant  the  benefit  of  plalntUTs 
evidence  on  such  isBue. 
8.  MunoiPAi.     CoBPOSATiONS   —   Defbotits 

SiDEWALES— iNJXnUKS  TO  PEDmBIARS— AS- 
SUMED Rl8K~IltBTBUalI0N8. 

Where,  in  an  action  against  a  town. for  in- 
juries to  a  pedestrian  on  a  defective  sidewallb 
plaintiff  denied  that  he  had  any  knowledge  of 
the  existence  of  the  defect,  and  it  api>eared  that, 
though  he  boarded  at  a  hotel  not  far  from  the 
place  of  the  accident,  he  was  not  in  the  hahlt 
at  using  the  walk,  the  fact  that  he  also  testified 
that  be  bad  passed  over  it  several  times,  bat 
could  not  state  whether  two  or  three  or  a  dozen 
times,  did  not  require  the  court  to  give  an  in- 
struction on  assumed  rUk. 

Appeal  from  Circuit  Court,  Starke  County ; 
John  C.  Nye,  Judge. 

Action  by  Frank  Stout  against  the  town  of 
Winamac.  From  a  judgment  in  favor  of 
plaintiff,  defendant  appeals.  Case  trans- 
ferred ftrom  Appellate  Court,  as  authorized 
by  Burns'  Ann.  St  1901,  i  lS37u.    Affirmed. 

W.  W.  Borders,  for  appellant  Guthrie 
A  Bnsbnell,  for  appellee. 

OILLETT,  J.  Action  by  appellee  against 
appellant  to  recover  damages  for  negligence 
in  the  maintaining  of  a  sidewalk.  Error 
is  sought  to  be  predicated  upon  assignments 
of  error  drawing  in  question  alleged  rulings 
of  the  court  below  in  respect  to  the  first  and 
second  paragraphs  of  the  complaint  respec- 
tively, and  also  on  the  overruling  of  a  motion 
for  new  trial.  The  complaint  was  in  two 
paragraphs,  and  the  objection  urged  against 
each  of  said  paragraphs  Is  it  does  not 
sufficiently  appear  that  the  alleged  negligence 
of  appellant  was  the  proximate  cause  of  the 
injury.    Appellee's  counsel  make  the  point 

•Judgment  modlfled,  »j?^tllcffi^V^OOgle 


IndJ 


MAJOR  T.  MILLER. 


159 


that  appellant's  demnrrer  to  the  complaint 
was  Joint,  and  that  it  cannot  be  given  a  dis- 
tributlTe  effect  by  means  of  separate  assign- 
ments of  error.  Although  the  demurrer  is 
styled  a  separate  demurrer  to  the  first  and 
second  paragraphs  of  plaintiff's  complaint, 
yet  there  was  no  effort  separately  to  ques- 
tion the  sufficiency  of  each  paragraph ;  the 
demnrrer  being  based  on  the  ground  the 
facts  set  out  in  the  first  and  second  para- 
graphs of  the  plaintiff's  complaint  do  not 
constitute  a  cause  of  action.  It  is  clear 
that  the  demurrer  is  Joint  Terre  Haute, 
etc.,  B.  B.  Co.  T.  Sherwood,  132  Ind.  129,  31 
N.  E.  781,  17  L.  B.  A.  339,  32  Am.  St  Rep. 
239;  SllvOTS  t.  Junction  R.  B.  Co.  43  Ind. 
435 :  Baker  t.  Oroves,  1  Ind.  App.  622,  27  N. 
E.  640.  The  record  does  not  bear  oat  the 
claim  that  there  was  a  demurrer  to  either 
the  first  or  the  second  paragraphs  of  com- 
plaint, considered  separately,  and  consequent- 
ly the  assignments  of  error  in  respect  to  the 
GfHDplalnt  are  not  well  founded. 

Objection  Is  made  that  under  the  second 
and  twelfth  Instmctions  given  by  the  court 
appellant  was  prevented  from  having  the 
benefit  of  the  evidence  of  the  plaintiff  on 
the  question  of  contributory  negligence.  The 
Instmctions  mentioned  are  not  open  to 
objection.  The  mere  fact  that  the  court 
Instructs  the  jury  that  the  defendant  Is 
permitted  to  prove  contributory  negligence 
under  the  general  denial,  or  states  that  the 
burden  of  proving  that  the  plaintiff  proxi- 
mately contributed  to  the  injury  is  upon 
the  defendant.  Is  nothing  more  in  practical 
effect  than  a  reaffirmation  of  the  provisions 
of  the  statute,  and  may  be  given  by  the 
court  without  error.  M.  S.  Huey  Co.  v. 
J<dmston  (at  last  term)  78  N.  E.  996.  In 
addition,  we  may  state  that  the  record  shows 
that  in  response  to  the  request  of  appellant 
the  court  Instructed  the  Jury  that  although 
upon  the  question  of  contributory  negligence 
the  burden  of  proof  was  upon  the  defendant, 
yet  that  contributory  negligence  might  be 
infwred  from  the  evidence  of  plaintiff.  It 
is  clear  that  appellant  has  not  the  slightest 
ground  of  complaint  on  this  score.     . 

It  is  nrged  that  the  court  erred  in  refusing 
to  give  an  instruction  on  the  subject  of  as- 
sumed risk;  the  Instruction  being  based  on 
language  used  by  this  court  In  Bruker  v. 
Town  of  Covington,  69  Ind.  33,  86,  35  Am. 
Bep.  202.  Appellee  received  his  injury  In 
the  nighttime,  while  passing  over  an  alley 
crossing  consisting  of  four  planks  laid  length- 
wise. One  of  the  inside  planks  had  been 
broken,  or  had  decayed,  near  the  middle, 
leaving  an  <H)ening  the  width  of  the  plank 
and  about  18  Inches  long.  At  the  time  In 
question  there  was  a  mudhole  about  2  Inches 
in  depth  at  the  opening,  'and  appellee  was 
injured  owing  to  the  fact  that  one  of  his  feet 
slipped  off  the  edge  of  a  plank  and  into  the 
hole,  throwing  him  down.  The  crossing  at 
the  center  was  about  the  level  of  the  surface 
of  the  alley.  Appellant  received  his  injury 
about  the  Ist  of  April,  1900.    He  took  up  his 


residence  In  Wlnamac,  and  began  boarding  at 
a  hotel  not  far  from  said  crossing,  about  the 
middle  of  October  1899.  He  was  away  about 
13  weeks  during  the  meantime.  He  admitted 
while  upon  the  stand  that  he  had  passed 
said  crossing  several  times.  When  pressed 
for  a  more  definite  statement,  be  said  that 
he  could  not  state  whether  be  had  passed 
over  It  two  or  three  or  a  dozen  times.  It  was 
not  his  habit,  however,  to  go  over  that  cross- 
ing. During  much  of  the  time  he  was  in 
Wlnamac  said  walk  was  covered  with  mud 
or  snow.  He  resolutely  denied  that  he  had 
any  knowledge  of  the  existence  of  the  defect 
Appellant  relies  upon  the  single  fact  that  ap- 
pellee bad  passed  over  the  crossing,  as  above 
stated,  in  proof  of  his  knowledge  of  the  de- 
fect We  have  considered  with  care  the  evi- 
dence as  it  is  set  out  in  the  bill  of  exceptions, 
and  we  are  wholly  unable  to  find  a  basis  for 
such  a  conclusion  upon  the  part  of  the  jury. 
Whether  appellant  ever  went  that  way  when 
there  was  an  opp<HrtunIty  to  observe  the  de- 
fect does  not  appear,  nor  Is  there  proof  of 
any  circumstances  calculated  to  attract  bis 
attention  to  the  condition  of  the  crossing, 
if  he  might  have  observed  it  or  to  show  that 
he  ever  gave  it  the  slightest  heed.  While 
It  was  competent  for  the  Jury  to  determine 
whether  it  would  believe  such  facts  as  ap- 
pellant as  a  witness  asserted  to  exist,  yet  we 
perceive  no  ground  for  a  conclusion  which 
would  involve  not  alone  the  refusal  to  believe 
him,  but  which  would  also  require  a  sheer 
guess  that  knowledge  existed,  when  It  would 
be  perfectly  consistent  with  all  the  evidence 
either  that  the  crossing  was  covered  with 
mud  or  snow  or  obscured  by  darkness  when 
he  had  gone  that  way,  or  that  he  had  not  In 
fact  observed  the  defect  when  he  passed. 
The  Idea  that  appellant  cast  himself  upon  a 
known  danger  does  not  appear  to  us  to  have 
been  a  relevant  hypothesis  under  the  evi- 
dence, and  for  that  reason,  If  for  no  other, 
the  court  was  Justified  in  refusing  said  in- 
struction. We  may  add,  however,  that  the 
record  does  not  show  that  all  of  the  instruc- 
tions given  are  in  the  record,  and  It  might 
therefore  be  presumed,  If  necessary  to  uphold 
the  result  that  the  substance  of  the  instruc- 
tion refused  was  embodied  in  an  instruction 
which  Is  not  set  out  Board  v.  Gibson,  158 
Ind.  471,  63  N.  E.  982. 

We  have  examined  the  evidence  with  a 
view  to  Its  sufficiency  to  support  the  verdict 
and  have  concluded  that  there  was  adequate 
evidence  to  uphold  the  result 

Judgment  affirmed. 

(165  Ind.  276) 

MAJOR  et  al.  v.  MILLER  et  aL 

(No.  20,382.) 

(Supreme  Court  of  Indiana.    Oct.  4,  1905.) 

1.  Pleading— DEFBCTS—C0BE  by  Finding. 

Where,  in  a  suit  to  enjoin  a  nalsance, 
plaintiff's  property  was  described  with  particu- 
larity, and  it  was  charged  that  the  property  of 
the  other  plaintiffs  lay  contiguons  thereto,  and 
between  plaintiff's  prt^erty  and  that  of  defend- 
ants, all  within  P.  township,  in  a  certain  county. 
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an  allejred  defect  bi'the  complaint  for  failure 
to  describe  tlie  premises  on  which  the  nuisance 
was  created  and  continued  with  sufficient  cer- 
tainty was  cured  by  the  finding  in  favor  of  com- 
plainants. 

2.  Nkw  Teiai,— Specification   oi  Brbobs— 
Sufficiency. 

Under  a  statute  authorizing  a  new  trial  on 
the  ground  that  the  decision  of  the  court  is  not 
sustained  by  sufficient  evidence,  specifications 
for  a  new  trial  that  the  "special  findings"  speci- 
fied were  not  sustained  by  sufficient  evidence, 
were  without  the  issues,  and  were  contrary  to 
law,  and  that  the  court  erred  in  not  finding  cer- 
tain facts  specified,  were  insufficient,  since  by 
the  "decision"  of  the  court  referred  to  in  the 
statute  is  meant  "the  special  finding,"  when  one 
has  been  required. 

3.  TBiAii— Findings  bx  Coobt— Subplusage. 

Where  a  special  finding  by  the  court,  taken 
as  a  whole  and  stripped  of  all  extraneous  matter, 
including  facts  not  sustained  by  the  evidence, 
without  the  issues,  and  contrary  to  law  and 
legal  conclusions,  still  contains  facts  properly 
found  within  the  issues  on  sufficient  evidence 
on  which  to  predicate  the  court's  conclusions  of 
law,  such  conclusions  will  be  upheld,  and  the 
surplus  findings  disregarded. 

4.  Appkai>— Waiveb  of  Ebbob. 

Where  an  alleged  error  assigned  is  not  pre- 
sented in  any  manner  in  appellant's  brief,  it 
will  be  regarded  as  waived. 

Appeal  from  Circuit  Court,  St.  Joseph 
County ;  W.  A.  Funk,  Judge. 

Action  by  Lizzie  L.  Miller  and  others 
against  Ambros  J.  Major  and  others.  A 
judgment  was  rendered  in  favor  of  plaintiffs, 
and  defendants  appealed.  Cause  transferred 
from  Appellate  Court,  as  authorized  by  Bums' 
Ann.  St  1901,  §  1337u.     Affirmed. 

Joseph  G.  Orr  »nd  E.  A.  Howard,  for  ap- 
pellants. George  B.  Clarke  and  M.  A.  Dit- 
tenhoefer,  for  appellees. 

MONTGOMERY,  J.  Appellees  brought 
this  action  to  enjoin  appellants  from  main- 
taining a  nuisance,  resulting  from  the  man- 
ner in  which  a  slaughterhouse  was  conduct- 
ed. Appellants  answered  by  general  denial, 
and  a  trial  by  the  court  resulted  In  a  finding 
and  Judgment  for  appellees.  Appellants'  mo- 
tions for  a  new  trial  and  In  arrest  of  Judg- 
ment were  overruled,  and  exceptions  proper- 
ly saved.  The  errors  assigned  are  that  the 
eomplaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action;  that  the  court 
erred  in  its  conclusions  of  law  stated  upon 
the  special  finding  of  facts;  and  that  the 
courts  erred  In  overruling  the  motion  for  a 
new  trial  and  In  overmllng  appellants'  mo- 
tion In  arrest  of  Judgment 

The  only  objection  made  to  the  complaint 
Is  that  It  does  not  describe  the  premises  up- 
on which  It  Is  charged  that  the  nuisance  was 
created  and  continued  with  sufficient  certain- 
ty. The  property  owned  and  occupied  by 
appellee  Lizzie  L.  Miller  is  described  with 
particularity,  and  it  is  charged  that  the  prop- 
erty of  the  other  appellees  lies  contiguous 
thereto,  and  between  said  property  and  the 
premises  of  appellants,  and  all  within  Penn 
township  In  St  Joseph  county.  No  objection 
was  made  to  the  complaint  In  the  court  below, . 
either  by  motion  to  make  the  same  more 


spedflc,  or  by  deranrrer  for  want  of  facts. 
If  It  were  conceded  that  the  description  of 
appellants'  property  was  indefinite,  it  is  ap- 
parent that  the  defect  was  such  that  it  could 
and  would  have  been  readily  removed  by 
amendment  The  averments  of  the  complaint 
were  cei-talnly  sufficient  to  advise  appellants 
of  the  natmre  and  locfltioii  of  the  grievances 
complained  of  and  to  bar  another  action  for 
the  same  cause;  and.  In  our  opinion  the  ob- 
jection urged  must  be  regarded  as  cured  by 
the  finding,  and  the  complaint  held  sufficient 
as  against  an  attack  made  for  the  first  time 
In  this  court  Davis  r.  Shuah  et  al.,  138  Ind. 
287,  241,  86  N.  B.  122 ;  LonUvlUe.  etc.,  Ry. 
Co.  T.  Goodbar,  102  lad.  686,  2  N.  E.  887,  3  N. 
B.  162;  Stockwell  et  al.  t.  State  ex  rel.,  101 
Ind.  1,  17;  Jackson  et  al.  y.  Weaver,  98  Ind. 
307;  Jones  v.  White,  90  Ind.  255;  Evansville, 
etc.,  Ry.  Co.  T.  Willis,  80  Ind.  225 ;  Beal  et  al. 
T.  State  ez  rel.,  77  Ind.  231 ;  Indianapolis,  etc, 
R.  R.  Co.  V.  McCaffery  et  aL,  72  Ind.  204; 
Indianapolis,  etc.,  R.  R.  Co.  v.  Petty,  80  Ind. 
261. 

The  condnsloDS  of  law  provided  for  a  con- 
tlnuation  of  appellants'  business  under  such 
restrictions  as  were  designed  and  reasonably 
adequate  to  avoid  the  offensive  odors  of  which 
appellees  complained.  The  special  finding  of 
facts  is  neither  set  out  In  full  nor  in  substance 
In  appellants'  brief,  and  we  would  be  justi- 
fied in  disregarding  the  second  assignment  o( 
error.  We  have,  however,  referred  to  the 
record  and  examined  the  finding  of  the  court, 
from  which  it  appears  that  appellants  so 
kept  and  conducted  their  said  slaughterhouse 
as  to  create  and  maintain  a  nuisance ;  that 
on  account  of  the  manner  In  which  appeUants 
conducted  their  said  business,  noisome  and 
offensive  smells  were  created,  which,  carried 
by  the  atmosphere,  permeated  the  houses  of 
appellees  with  such  frequency  and  oSensive- 
ness  as  to  prevent  the  enjoyment  of  life  and 
property.  These  facts,  together  with  others 
found,  wbre  clearly  sufficilent  to  sustain  the 
conclusions  of  law. 

Appellants'  motion  for  a  new  trial  is  as 
follows:  "First  The  special  findings  num- 
bered 1,  2,  16,  18,  19,  20,  21,  22,  24,  25,  44,  4S, 
46,  and  48  are  not  sustained  by  suffici^it  evi- 
dence. Second.  The  special  fladings  of  the 
court  numbered  1,  2,  18, 19,"  22,  25,  45,  47,  and 
48  are  without  the  issues.  Third.  The  spe- 
cial findings  of  the  court  numbered  16,  37, 
38,  and  40  are  contrary  to  law.  Fourth. 
The  court  erred  in  not  finding  that  the  ditch 
mentioned  in  finding  21  was  a  public  ditch; 
that  said  ditch  was  outside  of  and  off  defend- 
ants' property;  that  It  was  the  duty  of  the 
trustee  of  Penn  township  to  keep  said  ditch 
clean  and  In  good  repair;  that  said  trustee 
had  neglected  his  said  duty  for  a  year  and 
more  before  the  filing  of  this  suit ;  that  after 
the  filing  of  this  suit  and  before  the  trial 
thereof,  said  trustee  had  cleaned  said  ditch, 
and  at  the  date  of  the  trial  there  was  a  fuU 
and  abundant  flow  of  water  In  said  ditch, 
and   no   offensive   odor    arising    therefrom. 
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Fifth,  nwt  fh»  dedst^.  ot  tbe  coort  U  con- 
trary to  law." 

Tbe  first  (oar  reasons  above  set  ont,  U  con- 
ceded to  J>e  Well  assigned,  would  not  be 
•uffldent  to  secure  a  new  trial.  Tbe  statute 
prescribes  tbe  causes  for  whlcb  a  new  trial 
nay  be  bad,  and  one  of  tbetn  is  tbat  tbe  de- 
dslon  of  tbe  court  Is  not  sustained  by  sufll- 
dent  evidence. '  By  the  decision  of  tbe  courf 
Is  meant  tbe  special  finding,  when  one  has 
been  required.  If  tbe  special  finding,  taken 
as  a  whole,  when  stripped  of  all  extraneous 
matters,  such  as  facts  not  sustained  by  snfll- 
dent  evidence,  without  tbe  Issues,  and  con- 
traiy  to  law  and  1^^  oonclnslons,  still  con- 
tains facta  properly  found  wltbin  tbe  Issues, 
upon  sufllcient  evidence  upon  which  to  predi- 
cate the  conclusions  of  law,  such  conclusions' 
will  be  upheld,  and  the  surplus  findings  dis- 
regarded. Tbe  trial  court  is  not  required  by 
law  to  paragraph  and  number  a  special  find- 
ing, but  in  practice  courts  frequently  do  so 
subdivide  such  findings  for  the  sake  of  con- 
venience. Appellants'  first  three  grounds 
for  »  ^ew  trial  did  not  require  the  comi  be- 
low, add  do  not  require  us,  to  examine  the 
entire,  finding,  but  only  snch  parts  thereof  as 
are  particularly  specified.  If  it  be  conceded, 
therefore,  that  paragraphs  1,  2,  18,  18,  19, 
30,  21,  22,  24,  25,  37,  38,  40,  44,  4S,  46,  47,  and 
48  of  tbe  spedal  finding  are  not  sustained  by 
sofBdent  evidence,  or  ace  without  tbe  Issues, 
«r  contrary  to  law.  It  wanld'by  no  means  fol- 
low that  the  remaining  paragraphs  of  such 
finding,  which  we  are  not  nequlred  by  appel- 
lants to  review  In  titia  conoectJon,  do  not  conr 
tain  facts  within  the  Issues,  fully  sustained 
by  evldenosb  legal  in  form,  and  abundantly 
•uffident  to  sustain  tbe  court's  conclusions 
of  law.  We  are  required  to  presume  that  the 
conrf s  conclualons  of  law  do  rest  upon  facts 
properly  fonnd  ontil  tbe  contrary  la  made  to 
appear. 

Tl)e  fifth  ground  upon  which  a  new  trial 
was  asked  la  because  tbe  decision  of  the 
court  is  contrary  to  law.  We  have  examined 
the  evidence,  and  find  that  it, supports  tbe 
finding  of  the  court  upon  every  material 
point,  and  discover  no  reason  for  whlcb  it 
may  be  daimed  tbat  tbe  decision  of  tbe  court 
Is  not  in  conformity  to  tbe  law. 

The  last  alleged  error  assigned  is  not  pre- 
sented for  our  conslderatiou  in  any  manner 
In  appellants'  brief,  and  ia  accordingly 
waived. 

No  error  appearing  In  tha  record,  the 
Judgment  la  affirmed. 

01  tad.  App.  at)       ^"■■" 

RITCHBT  V.  MoKAT  et  aL    (No.  6,42a)*  - 

(Appellate  Court  of  Indiana,  DivUilon  No.  & 
Oct  6,  1006.) 

1.  DascsirT  and  DiaTBiBnrtoR— Absiormxnt 
or  Digrmnmx'B  I rtckest— Rights   Ao- 
QOTREo  BT  Aasioma. 
An  aaslgnment  by  a  distributee  in  the  estate 

it  a  decedent  of  his  interest  therein  vests  In 

•Mandate  modUed.     Rebearlng  denied,  TB  N.   ID. 
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the  asslenee  whatever  Interest  Vbt  asrignor  had. 
in  the  assets  of  tlie  decedent. 

[Ed.  Note.— For  cases  in  point.  See  vol.  24, 
Cent.    Dig.   ITraoduient  Conveyances,   S|   144, 

2.  FsAUDinjcnT  OoifvkTARoas— SoiiTKNOT  or 
Gkantob. 
A  distributee  assigned  his  Interest  In  the 
eetate  of  his  intestate  without  any  valuable  con- 
sideration. The  assignment  was  made  for  ths 
?]rpose  of  defrauding  tiie  dlMribntee's  creditors, 
here  was  nothing  to  show  tiiat  the  distributee 
did  not  have  other  property  sufficient  to  satisfy 
a  judgment  against  him,  nOr  did  It  appear  tbat 
any  attempt  had  been  made  to  collect  the  judg^ 
ment  by  ordinary  processes  of  law,  nor  that  ths 
distributee  was  insolvent.  Held,  that  the  as- 
signee acquired  the  distributee's  interest  In  the 
estate  as  against  the  judgment  creditor. 

Appeal  from  Circuit  Court  Johnson  Coun- 
ty;   W.  J.  Buckingham,  Judge. 

Petition  by  Lawrence  B.  Rltchey  against 
tioulse  A.  McKay  and  others  for  tbe  recovery 
by  the  petitioner  of  a  distributive  share  of 
tbe  estate  of  Sallie  E.  Ritcbey,  deceased, 
From  a  Judgment  tor  defendant  tbe  AndersMt 
CarrlEtge  Company,  the  petitioner  appeals.. 
Reversed. 

W.  A.  Johnson  and  H  B.  Rltchey,  for  ap- 
pellant   Deupree  Sc  Slack,  for  appellees. 

COMSTOCK,  J.  Appellant  petitioned  In 
the  court  below,  under  the  decedent's  estate 
act,  for  tbe  recovery  of  a  distributee's  share 
by  appellant  as  the  assignee  of  a  distributee 
of  tbe  estate  of  Sallie  K.  Rltchey,  deceased. 
The  appellee  the  Anderson  Carriage  Com- 
pany was  made  a  party,  becauoe  It  claimed 
to  have  an  interest  in  the  sum  claimed  by 
the  petitioner.  There  were  other  parties, 
bnt  tbe  issues  were  formed  by  the  amended 
petition,  the  answer  of  the  Anderson  Car- 
riage Company  thereto,  and  the  reply  of  ap- 
pellant Such  proceedings  were  bad  in  the 
premises  that  a  trial  was  bad  by  tbe  court 
and  special  finding  of  facts  made,  conclu. 
slons  of  law  stated  thereon,  and  Judgment 
rendered  Id  favor  of  appellee  tbe  Anderson 
Carriage  Company. 

There  are  a  number  of  speciflcatlona  of 
error.  We  deem  It  necessary  to  consider 
only  one,  namdy;  That  tbe  court  erred  la 
Its  conclusions  of  law,  .and  each  of  them,  on 
tbe  special  findings  of  facts.  The  findings 
are,  so  far  aa  they  concern  the  appellant 
and  appellee  carriage  company,  as  follows: 
"Tbat  <m  the  8th  day  of  September,  1899,  ono 
Sallie  B.  Rltchey  departed  this  life  Intestate 
in  Johnson  county,  Ind.,  leaving  as  her  only 
heirs  at  law  the  petitioner  herein,  Lawrence 
B.  Ritcbey,  Louise  N.  McKay,  and  one  Oeor- 
gla  B.  Bccles,  who  delparted  this  life  since 
the  death  of  the  said  Sallie  B.  Ritcbey, 
leaving  as  her  only  heirs  at  law  [naming 
them],  and  also  her  husband  the  defendant 
Lawrence  P.  Rltchey.  (2)  That  on  the  fitb 
day  of  January,  1901,  one  William  D. 
Whitesldes  was  duly  appointed  administrator 
by  this  oonrt  «S  tba  estate  ot  Bailie  B> 
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Bttchey,  deceased,  and  qualified  as  such  ad- 
ministrator. (8)  That  all  the  personal  as- 
sets of  said  estate  that  ever  came  Into  the 
bands  of  said  administrator  was  one  certain 
promissory  note  dated  November  6,  1897,  due 
one  year  after  date,  and  for  the  sum  of 
$1,000,  with  8  per  cent  interest  from  date, 
and  executed  by  said  Lawrence  E.  Rltcbey 
in  favor  of  said  Sallle  B.  Rltcbey.  (4)  That 
said  administrator  on  the  26th  day  of  June, 
1902,  realized  on  said  note  for  the  said  trust 
the  sum  of  $1,320,  the  same  being  the  prin- 
cipal and  interest  of  said  note.  (5)  That  on 
the day  of  June,  19(@,  said  administra- 
tor filed  In  this  court  his  only  and  final  report 
of  his  said  trust,  in  which  he  charged  him- 
self with  said  sum  of  $1,820  realized  as  afore- 
said, and  being  the  only  assets  reported  and 
recelTed  by  him  belonging  to  said  trust ;  that 
after  paying  all  liabilities,  expenses,  and 
costs  of  said  trust  said  administrator  report- 
ed a  balance  of  $516.52  for  distribution  among 
tbe  lawful  heirs  of  said  Sallie  E.  Ritchey,  de- 
teased,  which  sum  of  $516.52,  upon  the  filing 
of  said  final  repcnrt,  said  administrator  paid 
to  the  clerk  of  this  court ;  and  that  said  final 
report  was  duly  approved  by  this  court  on  the 
24th  day  of  January,  1903,  and  said  adminis- 
trator discharged.  (6)  That  Lawrence  P. 
Ritchey,  as  the  husband  and  heir  of  Sallle  K 
Ritchey,  deceased,  would  be  entitled  to*  one- 
third  of  said  sum  of  $516.52  for  distribution, 
or  the  sum  of  $172.17.  (7)  That  the  defend- 
ant Lawrence  P.  Ritchey,  in  the  name  and 
style  of  L.  P.  Ritchey,  after  tlie  death  of 
said  Sallie  E.  Ritchey,  and  before  tbe  ap- 
pointment of  said  administrator,  Executed  to 
said  petitioner  herein,  Lawrence  B.  Ritchey, 
the  following  contract  of  assignment,  to  wit: 
'Nashville,  Ind.,  Nov.  7,  1900.  In  considera- 
tion of  the  surrender  to  me  by  L.  E.  Ritchey, 
of  Johnson  county,  Indiana,  of  a  certain  prom- 
issory note  given  by  me  to  said  L.  E.  Ritch- 
ey in  the  sum  of  $200,  dated  Dec.  25,  1876, 
and  drawing  interest  at  the  rate  of  10  per 
cent  per  annum,  and  tbe  further  considera- 
tion of  attorney's  fees  agreed  by  me  to  be 
paid  to  said  Ritchey,  I  hereby  assign  all  my 
right  title,  and  interest  in  and  to  a  certain 
promissory  note  given  by  said  L.  B.  Ritchey 
to  his  mother,  Sallie  E.  Ritchey,  now  deceas- 
ed. In  the  sum  of  $1,000.00,  and  dated  about 
September  11,  1897,  and  which  note  was  by 
me  placed  in  possession  of  Lizzie  Ritchey 
about  Oct  15,  1899,  to  be  held  by  her  until 
the  estate  of  said  Sallie  E.  Ritchey  was  set- 
tled and  note  settled,  and  also  the  undivided 
one-third  of  all  other  personal  property  of 
said  Sallle  E.  Ritchey  now  belonging  to  me 
as  her  husband.  L.  P.  Ritchey.'  (8)  That 
the  $1,000  note  mentioned  in  said  assignment 
is  the  same  note  that  said  administrator  took 
possession  of  and  received  thereon  the  said 
sum  of  $1,320  as  the  only  assets  of  said  estate. 
(0)  That  tbe  defendant  the  Anderson  Car- 
riage Company  Is  a  corporation  duly  organ- 


ized and  doing  business  in  the  state  of  Mich- 
igan, and  on  the  19th  day  of  June,  1900,  ob- 
tained a  Judgment  in  this  court  against  said 
defendant  Lawrence  P.  Ritchey  In  the  sum  of 
$464.80,  which  Judgment  is  wholly  unpaid. 

(10)  That  there  was  no  valuable  considera- 
tion passed  from  tbe  petitioner  h^-ein,  Law- 
rence E.  Ritchey,  to  tbe  defendant  Lawrence 
P.  Ritchey,  for  said  contract  of  assignment 

(11)  That  said  assignment  was  a  fraudulent 
agreement  with  no  valuable  consideration 
therefor,  entered  into  between  tbe  petitioner, 
Lawrence  K.  Ritchey,  and  the  defendant 
Lawrence  P.  Ritchey,  to  keep  the  defendant 
the  Anderson  Carriage  Company  from  collect- 
ing the  said  Judgment  held  by  said  Anderson 
Carriage  Company  against  said  defendant 
Lawrence  P.  Ritchey,  and  that  said  assign- 
ment is  fraudulent  null,  and  void,  and  with- 
out any  legal  force  and  effect  whatever."  As 
conclusions  of  law  the  court  stated :  (1)  That 
the  petitioner,  Lawrence  E.  Ritchey,  take 
nothing  by  his  action;  (2)  that  tbe  petition- 
er, Lawrence  B.  Ritchey,  pay  tbe  costs  of 
this  action. 

It  will  be  observed  that  appellee  Anderscm 
Carriage  Company  had  no  lien  against  de- 
cedent's estate.  The  assigmnent  to  appellant 
vested  in  him  whatever  Interest  the  assignor 
bad  in  the  right  or  asset  assigned.  Strong 
V.  Clem,  12  Ind.  37,  74  Am.  Dec.  200 ;  Smith 
V.  Rogers,  14  Ind.  224.  The  debtor  may  sell 
or  give  away  his  property.  Its  transfer  or 
conveyance  Is  not  fraudulent  solely  because 
it  is  without  consideration.  Fraud  cannot  be 
predicated  upon  what  a  debtor  has  a  right 
to  do.  Kolb  ▼.  Raisor  et  al.,  17  Ind.  App.  557, 
47  N.  E.  177.  "No  matter  how  bad  the  intui- 
tion of  a  debtor  may  in  point  of  fact  have 
been  in  making  a  voluntary  conveyance,  still, 
if  he  had  sufficient  other  property  remaining 
subject  to  execution  to  pay  all  his  debts,  bis 
creditors  in  legal  contetnplatlon  ere  not  In- 
jured by  this  bad  Intention  simply,  and  have 
no  right  of  action  to  set  aside  such  convey- 
ance. It  is  only  when  an  Inadequate  amount 
of  property  remains  that  creditors  have  the 
legal  right  to  complain."  Sherman  et  al.  v. 
Hogland,  54  Ind.  584.  The  finding  that  tbe 
transfer  In  the  case  at  bar  was  for  a  fraud- 
ulent purpose  Is  not  enough  to  deprive  appel- 
lant of  his  right  as  assignee.  For  anything 
that  appears  in  tbe  finding,  Lawrence  P.  Ritch- 
ey '  may  have  had  other  property  out  of 
which  appellee's  judgment  could  have  been 
made.  It  does  not  appear  from  the  findings 
that  any  attempt  has  been  made  to  collect 
the  judgment  by  tbe  ordinary  processes  of 
law,  or  that  the  debtor  was  insolvent  at  the 
time  of  the  transfer.  It  follows,  therefore, 
that  the  conclusions  of  law  were  not  Justified 
by  the  facts  found. 

The  judgment  is  reversed,  with  instruo-' 
tions  to  the  trial  court  to  restate  the  conclu- 
sions of  law  and  to  render  Judgment  in  favQr 
of  the  appellant 
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PINKSTAFP  V.  STEFFX  et  al. 
(Supreme  Court  of  Illinois.   June  23,  1905.) 

1.  AppbaI/— Revikw— ITiNoiNOB  or  Chakcxi.- 

LOR. 

Where  a  cause  la  heard  by  the  chancellor 
in  open  court,  his  findings  and  decree  will  not  be 
disturbed,  unless  it  is  so  contrary  to  the  weight 
of  the  evidence  that  it  should  not  be  allowed  to 
stand. 

2.  Watebs  awd  Wateb  CotrssES — Obstbuctiow 
OF  STntTAci:  Water. 

Where  complainants  owned  the  dominant 
estate  as  against  defendant  with  reference  to 
drainage,  defendant  was  not  entitled  to  ob- 
struct the  flow  of  surface  water  from  plaintiff's 
land  by  constructine  a  levee  or  embankment 
on  the  ground  that  the  course  of  natural  drain- 
age of  ordinary  surface  water  was  not  neces- 
sarily over  defendant's  land. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Conrses,  H  128, 
181.] 

3.  Sake — Rtohts  of  Dominant  Bbtate. 

A  dominant  estate  has  the  natural  ease- 
ment over  the  land  of  the  servient  estate  for 
the  flow  of  surface  waters  and  also  for  the  over- 
flow of  a  stream. 

[Eld.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  §{  131- 
134.] 

4.  Sake— Rights  of  Sebvient  Estate. 

Where  complainants  owned  the  dominant 
estate  with  reference  to  the  drainage  of  surface 
waters  over  defendant's  land,  defendant  was  not 
entitled  to  construct  a  levee  to  restrain  the  flow 
on  the  ground  that  good  husbandry  rendered  the 
same  necessary  in  order  to  protect  his  crops. 

[Ed,  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters, and  Water  Courses,  i  128.] 

6.  Same— Limitations. 

Where  part  of  a  levee  constructed  to  re- 
strain surface  water  had  only  existed  about  17 
years,  and  prior  to  1895  the  only  levee  was 
about  a  foot  high,  very  narrow,  and  made  for 
the  purpose  of  constructing  a  fence,  and  de- 
fendant, in  1897,  submitted  his  right  to  main- 
tain a  levee  there  to  arbitration,  and  the  levee 
built  under  the  arbitration  agreement  was  en- 
tirely dilferent  from  that  which  had  previously 
existed,  and  was  washed  out  in  1904,  defendant 
was  not  entitled  to  maintain  a  levee  3  feet  high 
and  10  to  12  feet  wide  by  limitations. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Waters  and  Water  Courses,  §i  168, 
195-198.] 

6.  EviDBwoB  —  Abbitbatioh    and    Awabd  — 
SirBMissioN— Extent. 

Where  an  arbitration  submission  was  as  to 
defendant's  right  to  "make  and  construct"  a 
certain  levee,  it  could  not  be  enlarged  by  parol 
proof  that  the  submission  and  award  were  to 
determine  defendant's  "right  to  maintain"  such 
levee. 

[EM.  Note. — For  cases  in  point,  see  vol.  4, 
Cent  Dig.  Arbitration  and  Award,  Ji  514-519.] 

7.  Watebs  and  Wateb  CotnisEs  —  Subface 
Watebs— Execution  of  Awabd. 

Where  defendant  constructed  a  levee  under 
an  arbitration  award  giving  him  the  right  to 
make  and  construct  a  levee  on  a  certain  line, 
the  destructioD  of  the  levee  terminated  the 
license  so  that  defendant  was  not  entitled  to 
rebuild  by  virtue  of  the  award. 

[Ed.  Note.— For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Waters  and  Water  Courses,  |§  194- 
196.] 

8.  AffeaI/— KiviKW— Hakhusss  Bbbos. 

A  chancery  decree  will  not  be  reversed  for 
error  in  the  admission  of  evidence,  where  there 
is  other  competent  evidence  covering  the  same 
point 


Error  to  Circuit  Court,  Lawrence  County; 
E.  E.  Newlln,  Judge. 

Bill  by  Richard  StefTy  and  others  against 
C.  F.  Pinkstaft.  From  a  decree  In  favor  of 
complainants,  defendant  brings  error.  Af- 
firmed. 

Rehearing  denied  October  12,  1905. 

Defendants  In  error  exhibited  their  bill  In 
chancery  to  the  October  term,  1904,  of  th« 
circuit  court  of  Lawrence  county,  praylnj 
for  an  Injunction  restraining  plaintiff  in  er- 
ror from  repairing  or  rebuilding  any  line  of 
levee  or  embankment  on  the  north  and  east 
sides  of  plaintiff  in  error's  land.  Defendant 
in  error  Richard  Steffy  owns  the  southwest 
quarter  of  the  southwest  quarter  of  section 
83,  in  town  5,  range  11;  defendant  In  error 
Malinda  A.  Steffy  owns  the  south  half  of  the 
nortlieast  quarter  of  the  southeast  quarter 
of  section  32;  and  plaintiff  in  error  owns 
the  south  half  of  the  southeast  quarter  of 
said  section  32 — all  In  the  same  town  and 
range;  so  that  the  land  of  Richard  Steffy 
lies  directly  east  of  that  of  PInkstaff  and  the 
land  of  Malinda  Steffy  lies  directly  north 
of  the  east  half  of  the  PInkstaff  land.  Along 
and  near-  the  north  line  of  Richard  Steffy's 
land  and  across  on  the  south  side  or  end  of 
the  land  of  Malinda  Steffy,  and  extending 
on  east  and  along  and  near  to  the  north  line 
of  the  land  of  PInkstaff,  Is  Olady  Fork 
creek.  The  bill  alleges  that  the  land  of  the 
defendants  In  error  Is  higher  in  elevation 
than  the  land  of  the  plaintiff  In  error,  and 
that  the  land  of  said  defendants  in  error  Is 
the  dominant  heritage  and  the  land  of  the 
plaintiff  In  error  Is  the  servient  heritage; 
that  the  surface  water  falling  and  accumu- 
lating upon  the  land  of  the  defendants  in 
error  in  a  state  of  nature  flowed  off  over  the 
land  of  the  plaintiff  In  error  through'  a  natu- 
ral water  course  or  d^ression  leading  from 
the  land  of  the  defendants  in  error ;  that  in 
1897  the  plaintiff  in  error  constructed  a  levee 
or  embankment  along  both  the  north  and 
east  lines  of  his  land,  and  thereby  dammed 
the  natural  water  course,  forcing  the  water 
back  upon  the  land  of  the  defendants  in  eiv 
ror,  diverting  the  course  of  the  water ;  that 
In  1904  the  said  levees  of  the  plaintiff  in 
error  were  broken  by  the  flow  of  the  water, 
and  that  plaintiff  in  error  la  about  to  repair 
and  rebuild  the  same,  and  make  said  levees 
both  higher  and  wider  than  they  formerly 
were,  and  Intends  to  maintain  the  same,  to 
the  irreparable  injury  to  the  land  of  the  de- 
fendants in  error. 

Plaintiff  In  error  answered  the  bill,  deny- 
ing that  his  land  was  the  servient  heritage 
and  that  the  same  was  the  natural  outlet 
for  all  the  surface  water  falling  and  accumu- 
lating on  the  land  of  defendants  In  error; 
admits  that  he  repaired  the  levees  mentioned 
in  the  bill  in  1897  to  protect  his  land  from 
overflow  from  Olady  Fork  creek;  denies 
that  the  levee  was  constructed  to  obstruct 

the  natural  flow  of  the  sur) 
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tbat  M  duinged  Qie  natural  drainage  of  tbe 
lands ;  avera  tbat  the  levees  were  construct* 
ed  in  18T6,  before  tbe  defendants  In  error 
owned  tbelr  land,  and  before  tbe  plalntlfT  In 
«Tor  purchased  bis  land,  and  tbat  be  has 
since  that  time  maintained  the  same ;  avers 
that  in  May,  1897,  the  defendant  In  error 
Richard  Steffy  and  the  plaintiff  in  error  sub- 
Diittod,  In  writing,  to  arbitration,  the  ques- 
tipn  of  the  right  of  the  plaintiff  in  error  to 
construct  and  maintain  a  levee  along  the 
east  line  of  his  land,  and  that  arbitrators 
were  selected  and  acted,  and  returned  a  writ- 
ten award  confirming  the  right  of  the  plain- 
tiff In  error  to  construct  and  maintain  said 
line  of  levee  along  the  east  end  of  bis  laud. 
R(>pllcatlon  was  filed  to  the  answer,  and 
the  cause  was  beard  by  the  chancellor  In 
open  court  upon  the  oral  testimony  of  the 
witnesses  and  documentary  evidence,  and  a 
decree  was  entered  finding  the  allegations  of 
the  bill  of  complaint  sustained  as  to  the  east 
levee.  It  found  the  Issues  for  tbe  defendants 
in  error  fis  to  the  north  line  of  the  levee,  and 
perpetually  enjoined  plaintiff  in  error  from 
maintaining  his  levee  along  said  east  line, 
Fromi  the  decree  so  entered  tbe  plaintiff  in 
enor  pros^utes  this  writ,  and  complains 
tbat  tbe  court  erred  in  admitting  certain  evi- 
dence offered  on  tbe  part  of  tbe  defendants 
In  error,  and  in  not  holding  that  tbe  eTl> 
dence  was  insufficient;  that  the  action  was 
barred  by  the  statute  of  limitations  and  by 
said  arbitration. 

W.  F.  Foster,  S.  B.  Rowland,  and  O.  J. 
Bfvden,  for  plaintiff  in  error.  Gee  &  Barnes 
and  J.  K.  McGaugbey,  for  defendants  in 
error. 

RICKS.  X  (after  stating  the  facts).  As 
this  cause  was  heard  by  tbe  cbancellcsr  in 
open  court,  we  will  not  feel  authorized  to 
disturb  the  findings  and  decree  unless  from 
a  review  of  tbe  evidence  we  are  satisfied 
tbat  tbe  decree  is  so  manifestly  against  and 
contrary  to  the  weight  of  tbe  evidence  that 
It  ought  not  to  be  allowed  to  stand.  We 
have  read  the  evidence  as  abstracted,  and 
considered  it  with  care,  and  concur  in  the 
view  of  tbe  court  tbat  the  lands  of  the  de- 
fendants in  error  are  the  dominant  heritage, 
and  tbat,  according  to  their  natural  contour 
and  tbe  lay  of  their  surface,  tbe  drainage  of 
surface  waters  from  the  portion  of  Malinda 
Stefly's  land  lying  soutb  of  the  creek,  and 
substantially  the  whole  of  the  land  of  Rich- 
ard Steffy,  is  through  tbe  land  of  plain- 
tiff in  error.  The  creek  in  question  is  de- 
scribed as  being  about  S5  feet  wide,  with 
banks  of  about  6  feet,  and  having  its  main 
course  toward  the  west  The  natural  fall  of 
the  bed  of  tbe  creek  and  lands  on  both  sides, 
and  particularly  on  the  soutb  side,  reason- 
ably and  substantially  conform  to  each  other. 
East  of  tbe  land  of  Richard  Steffy  are  small 
hills  and  broken  country  sloping  toward  tbe 
west,  and  having  their  drainage  over  his 


land.  Tbe  elevation  at  Us  east  line  ranges 
from  6  to  10  feet  higher  than  the  west  line 
of  tbe  Plnkstaff  land,  and  from  3  to  5  feet 
higher  than  tbe  east  line  of  tbe  Plnkstaff 
land;  and  there  is  a  swale  or  natural  de- 
pression leading  from  the  Steffy  land  on 
and  through  the  land  of  Plnkstaff.  wblcb 
the  overflow  water  usually  followed.  The 
evidence  shows  tbat  at  times  of  freshet  the 
channel  of  the  creek  is  not  of  sufficient  di- 
mensions to  retain  the  waters  flowing  Into 
the  same,  and  that  in  the  vicinity  of  the 
lands  of  these  parties  said  creek  frequently 
overflows;  that  in  19(M,  when  it  did  over- 
flow, It  crossed  the  land  of  Richard  Steffy 
with  such  force  and  in  such  quantities  that 
when  the  east  levee  between  the  Steffr  and 
Plnkstaff  land  was  reached  the  water  to  a 
considerable  extent  destroyed  the  levee  and 
swept  on  through  the  land  of  Plnkstaff, 
and  drained  and  freed  the  land  of  Richard 
StefTy  from  the  accumulated  water.  There 
can  be  no  question  tbat  when  overflows 
occur  the  effect  of  tbe  levees  in  question, 
which  are  so  near  to  the  stream,  is  to  narrow 
what  was  originally  the  natural  bottom,  and 
might  be  said  to  be  a  natural  channel  at 
flood  time,  and  to  thereby  raise  the  body  of 
water,  and  to  more  extensively  and  deeply 
submerge  land  adjoining  the  Plnkstaff  land. 
The  evidence  discloses  that  after  the  levee 
was  constructed  Richard  Steffy  made  certain 
tile  drains  and  ditches  on  bis  land,  by  which 
be  was  enabled  to  carry  the  waters,  contrary 
to  the  course  of  natural  drainage,  back  in  a 
hortherly  direction  to  the  creek,  and  that 
these  ditches  reasonably  protected  his  land, 
except  at  such  times  as  there  were  freshets 
or  overflows;  and  it  also  appears  that  in  tbe 
western  portion  of  his  land  there  is  a  pond, 
which  in  a  state  of  nature  contains  from  one 
to  three  acres,  and  In  which  water  stood  the 
greater  part  of  the  year,  until  it  was  drained 
out  by  tbe  ditches  above  mentioned.  Plain- 
tiff in  »ror  seems  to  be  of  tbe  opinion  tliat 
because  of  the  existence  of  this  pond,  which, 
even  in  a  state  of  nature,  would  not  drain 
out  or  entirely  empty  over  bis  land,  and  be- 
cause of  tbe  ditches  at>ove  mentioned,  Rich- 
ard Steffy  is  not  entitled  to  tbe  relief  claim- 
ed. His  theory  seems  to  be  that,  if  Richard 
Steffy  could  carry  the  water,  by  any  means 
of  drainage,  off  of  his  land,  that  naturally 
falls  there,  he  is  not  entitled  to  the  benefit  of 
the  natural  drainage  in  cases  of  floods.  The 
view  seems  to  be  tbat  unless,  by  tbe  course  of 
natural  drainage,  the  ordinary  surface  wa- 
ters of  the  Steffy  land  must  seek  tbelr  outlet 
over  the  land  of  Plnkstaff,  the  latter  may,  by 
levee  or  embankment,  obstruct  tbe  flow  of 
any  .waters;  and  especially  is  it  contended 
that  plaintiff  In  error  is  entitled  to  levee 
against  the  overflow  water  tbat  may  come 
upon  tbe  Steffy  land,  as  it  Is  contended  that 
in  tbe  consideration  of  the  rules  of  natural 
drainage  overflow  water  has  not  been  taken 
into  account  D,g„ed  by^^OOglC 
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In  8ni4K>rt  <^  his  contention  plaintiff  in 
error  dtee  Oroff  v.  Ankenbrandt,  121  III.  51. 
16  N.  Bl  40,  7  Am.  8t  R^.  842.  That  oase^ 
when  pi^operly  nnaldered,  does  not  si:^;iort 
the  contention.  The  opinion  there  was  upon 
the  pleadings,  and  the  declaration  charged 
tliat  the  levee  or  embankment-  wrongfully 
and  unlawfully  obstructed  the  flow  of  large 
quantities  of  water  flowing  to  and  against 
the  said  levee  or  embankment  on  the  east 
Bide  thereof.  It  was  held  insufficient,  be- 
cause it  did  not  allege  or  aver  that  the 
flow  was  a  natural  flow  of  water,  and  it  is 
there  potaited  out  suffioiently  for  the  purposes 
of  that  case  what  constitntes  surface  water; 
and,  as  the  case  did  not  require  it,  it  was  not 
said  whether  vratet  overflowing  from  the 
creek  onto  the  land  of  the  adjacent  owner 
would  be  regarded  as  surface  water  or  not 
So  far  as  the  question  here  involved  Is  con- 
cerned, the  dlstinctloD  between  surface  water 
and  a  water  course  is  not  important.  In 
this  state  the  rule  of  the  civil  law  has  been 
adc^ted.  By  it  the  owner  of  the  dominant 
heritage  has  a  natural  easement  over  the 
land  of  the  servient  heritage  for  the  flow  of 
the  surface  waters.  By  It,  also,  the  owner  of 
the  servient  heritage  cannot  interfere  with 
or  divert  the  flow  of  the  water  courses. 
Gillham  v.  Madison  County  Railroad  Co.,  49 
in.  4S4.  96  Am.  Dec.  627;  Oormley  v.  San- 
fwd.  62  111.  168;  Peck  v.  Herrington,  109 
III.  611,  60  Am.  Rep.  627;  Lambert  v.  Alcorn, 
144  HI.  SIS,  88  N.  E.  53,  21  L.  R.  A.  611. 

In  Gormley  v.  Sanford,  supra,  after  an- 
Doaadng  the  adoption  of  the  rule  according 
to  the  dvil  law  and  reviewing  the  Oillham 
Case,  siq?ra.  It  is  said  (page  161):  "Although 
there  was  a  conflict  of  authorities  among 
the  conrts  of  this  conntry,  yet  the  rule  for- 
bidding the  owner  of  ttie  servient  heritage  to 
obstroct  the  natural  flow  of  surface  waters 
was  not  only  the  clear  and  well-settled  rule 
of  the  dvil  law.  but  had  been  generally 
adopted  in  the  common-law  courts  both  of 
this  country  and  of  England.  *  *  *  In 
oar  Judgment,  the  reasoning  which  leads  to 
the  rule  forbidding  the  owner  of  a  field  to 
overflow  an  adjoining  fleld  by  obstmctlng 
a  natural  water  course  ted.  by  remote  springs 
appUes  with  equal  force  to  the  obstruction 
of  a  natural  channel  through  which  the  sur- 
face waters  derived  from  the  rain  or  snow 
falling  on  such  fleld  are  wont  to  flow.  What 
difference  does  it  make,  in  principle,  whether 
the  water  comes  directly  upon  the  fleld  from 
the  clouds  above,  or  has  fallen  upon  remote 
Mils,  and  comes  thence  In  a  running  stream 
npon  the  surface,  or  rises  in  a  spring  upon 
the  upper  fleld  and  flows  upon  the  loww? 
The  cases  asserting  a  different  rule  for  sur- 
face waters  and  running  streams  furnish  no 
■atisfactoiy  reason  for  the  distinction." 
It  might  with  equal  force  be  inquired  h»e 
what  difference  it  can  make,  In  principle, 
whether  the  water  that  submerges  the  land 
of  Steffy  comes  from  the  hills  above  the  land 
or  comes  from  the  overflow  of  a  stream  along 


the  same.  We  are  unable  to  see  either-  the 
distinction  or  the  ground  for  one.  Both  are 
natural  consequences.  Both  are  burdens 
cast  npon  the  adjacent  lands  by  the  laws  of 
nature,  and  as  applied  to  such  creeks  and 
(treams  as  the  one  in  question  we  have  no 
doubt  that  the  correct  rule  iS'  "that  waters 
which  have  overflowed  the  banks  of  a  stream 
in  times  of  freshet,  in  c^insequence  of  the  In- 
Suffldeney  of  the  natural  <diajanel  to  bol^ 
them  and  carry  them  off,  are  surface  waters, 
within  the  meaning  of  the  mles  of  law  rel- 
ative to  such  waters."  24  Am.  &  Eng.  Ency. 
of  Law  (Ist  Ed.)  803.  Whether  this,  law 
would  obtain  when  applied  to  large  rivers 
is  not  before  us,  and  we  do  not  decide. 

Accepting  the  law  as  above  stated,  the 
waters-  in  question  are  surface  waters,  and 
the  evidence  clearly  shows  that  when  the 
stream  overflows  the  waters  from  the  land 
of  Stef^  have  their  natural  outlet  over  the 
land  of  Plnkstaff.  It  also  shows  that  sq 
long  as  the  levee  was  able  to  withstand  the 
pressure  of  the  water,  the  land  of  Stefl^  re- 
mained submerged,  while  the  land  of  Plnk- 
staff would  be  quickly  freed  from  water,  and 
his  crops  not  interfered  with;  and  that  when 
the  levee  was  broken  down  by  the  pressure 
of  the  water  the  land  of  Steffy,  except  as  to 
the  pond  In  question,  was  relieved  from  the 
water  as  quickly  as  that  of  Plnkstaff. 

It  is  urged  by  the  plaintiff  in  error  that 
in  the  interest  of  good,  husbandry  be  is  en- 
titled to  maintain  the  levee'  to  protect  his 
crops  from  inundation  by  overflow  from  the 
water  course  in  question;  and,  if  he  could 
80  protect  his  crops  and  lands  without  in- 
juring otbei^g,  the  rule  invoked  would  readi- 
ly be  admitted,  but  the  clvlj-law  rule  of  drain- 
age, being  founded  upon  natural  right,  car- 
ries with  it  also  the  rule  that  one  must  so  use 
his  own  as  not  to  Injure  another,  or  to  de^ 
prive  another  of  that  right  of  natural  drain- 
age which  the  law  guaranties  to  him;  and 
if  by  the  Construction  of  the  levee  in  ques- 
tion, although  good  husbandry  may,  on  the 
part  of  Plnkstaff,  dictate  and  Justify  the 
same,  yet  If,  by  so  using  big  land,  he  injures 
Steffy  by  depriving  him  of  the  enjoyment  of 
the  right  of  natural  drainage,  then  Plnkstaff 
cannot  avail  himself  of  the  plea  of  good 
husbandry  that  beneflts  himself  alone,  and  to 
the  injury  of  his  neighbor. 

The  plea  of  the  statute  of  limitations  was 
not  sustained  by  the  evidence.  While  there 
was  evidence  tending  to  show  some  kind 
of  levee  had  been,  at  least  part  of  the  way. 
along  the  east  line  of  the  Plnkstaff  land  as 
early  as  1876,  there  was  evidence  showing 
that  it  had  only  existed  about  17  years,  and 
still  other  evidence  showing  that  the  only 
levee  prior  to  1696  was  a  small  levee  about 
one  foot  high  part  of  the  way,  very  narrow, 
and  made  for  the  purpose  of  a  line  upon 
which  to  construct  a  fence.  In  addition 
to  this,  plaintiff  in  error  submitted  his  right 
to  have  a  levee  there  to  arbitration  In  1897, 
which  It  la  not  reasonable  to  soppose  bfQ 
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would  have  done  bad  the  right  ripened  un- 
der the  statute  then,  as  Is  now  contended. 
The  evidence  also  shows  that  the  levee  built 
aftCT  the  arbitration  of  1897  was  entirely 
different  from  what  bad  at  any  time  pre- 
viously existed.  The  levee  that  washed  out 
In  1904  was  2%  feet  high  and  10  feet  wide, 
and  the  plaintiff  In  error  was  about  to  re- 
pair the  breaks  and  raise  the  levee  to  an 
average  of  about  3  feet  high  and  10  to  12 
feet  wide  when  the  present  writ  of  injimc- 
tlon  was  prayed. 

Kor  do  we  think  the  arbitration  was  a 
bar  to  the  action  of  the  defendant  In  error 
Richard  Steffy.  It  was  not  a  statutory  ar- 
bitration or  submission.  It  was  in  writing, 
and  each  agreed  to  be  bound  by  It  The  ar- 
ticle of  submission  was  tot  submit  the  dis- 
pute "concerning  the  right  of  C.  F.  Pinkstaff 
to  make  and  construct  a  levee  on  a  Hne 
where  he  had  formerly  built  a  levee,  to  run 
north  from  Waters'  schoolhouse  to  Glady 
Fork  creek."  The  object,  character,  height, 
or  width  of  the  levee  was  not  specified,  or  the 
length  of  time  It  should  be  maintained,  or 
whether  it  could  be  rebuilt  If  destroyed.  The 
award  was  In  the  same  restricted  language  of 
the  submission.  Mrs.  Malinda  Steffy  was 
not  a  party  to  it,  and  could  not  be  affected 
by  It  however  formal  It  might  have  been. 
Plaintiff  In  error  testified  that  the  submis- 
sion and  award  were  to  determine  his  "right 
to  maintain"  the  levee,  but  in  this  he  is  con- 
tradicted by  the  written  submission  and 
award,  which  could  not  be  enlarged  by 
parol.  Schmidt  v.  Glade,  126  IlL  485,  18  N. 
E.  762.  The  scope  and  effect  of  the  arbitra- 
tion must  be  determined  from  the  language 
and  provisions  thereof.  There  are  no  la- 
tent effects  calling  for  or  Justifying  oral  ex- 
planation. In  the  absence  of  any  provisions, 
conditions,  or  agreement  for  maintaining,  re- 
pairing, or  rebuilding  the  levee  when  built  or 
constructed  according  to  the  terms  of  the  ar- 
bitration, we  are  disposed  to  the  view  that 
the  authority  was  no  more  than  a  license  to 
build  a  levee.  While  the  levee  so  built  re- 
mained intact,  the  arbitration  would  be  a 
complete  defense  to  its  existence,  whatever 
Its  effect  upon  Richard  Steffy's  land;  but 
when  the  levee  was  destroyed  the  extent  of 
the  license  had  been  enjoyed  by  Pinkstaff, 
and  It  he  desired  to  build  another  levee, 
though  along  the  same  line,  he  must  do  so 
subject  to  the  rights  of  Steffy.  Cases  in- 
volving the  question  and  relating  to  a  levee 
have  not  been  called  to  our  attention,  nor 
have  we  found  such ;  but  cases  Involving  the 
erection  of  dams  on  the  servient  heritage,  by 
which  the  land  of  the  superior  or  domi- 
nant heritage  la  overflowed  by  backwater  In 
times  of  flood  or  freshets,  are  numerous,  and 
would  seem  to  Involve  the  same  principle, 
and  the  holding  seems  to  be  uniform  that 
a  license  to  build  such  a  dam  does  not  carry 
with  it  the  right  to  rebuild  if  the  dam  be 
destroyed.    Wlngard   v.  Tift,   24  Ga.   170; 


Hall  V.  Boyd,  14  Ga.  1;  Cowles  v.  Kidder, 
24  N.  H.  364,  67  Am.  Dec.  287;  Cook  t. 
Stearns,  11  Mass.  633. 

The  assessment  roll  was  admitted  In  evi- 
dence to  show  that  the  land  of  Richard  Stef- 
fy, though  higher  than  the  land  of  Pinkstaff, 
was,  because  of  the  want  of  outlet  for  drain- 
age, assessed  lower,  and  of  less  value  than 
the  Pinkstaff  land.  Assuming  that  this  evi- 
dence was  Incompetent  the  decree  should  not 
be  reversed,  because  there  is  other  competent 
evidence  covering  the  same  point  and  the 
chancellor  is  presumed  to  have  disregarded 
the  tncompietent  evidence.  The  decree  of  the 
circuit  court  is  affirmed. 

Decree  affirmed. 


(2U  IlL  416) 

PROVIDENT  SAV.  LIFE  ASSUB.  SCO.  ▼. 
KING. 
(Supreme  Court  of  Illinois.    June  23,  1906.) 

1.  COUBTS— APPBIXAtK    COUBTB— ASSIGNMKWT 

OF  Cases. 

By  Const  Art  6,  §  11,  Appellate  Courts  con- 
siating  of  tliree  justices  were  created.  If  one 
of  the  Justices  baa  beard  the  cause  and  is  dis- 
qualified and  the  remaining  two  disagree,  the 
judgment  is  afiSrmed,  and  the  controverted  facta 
are  determined  conclusively  against  the  appel- 
lant. In  1897,  the  Branch  Appellate  Court  for 
the  First  District  was  constituted,  to  which  the 
Appellate  Court  of  tliat  district  may  assign 
cases  for  hearing  and  decision.  Held,  that  ap- 
pellant's petition  to  set  aside  the  assignment  to 
Che  branch  court  of  a  case  appealed  to  the  Ap- 
pellate Court,  on  the  ground  that  one  of  the 
branch  court  justices  was  the  judge  before 
whom  the  case  below  was  tried  below,  should 
have  been  granted. 

2.  Sake. 

Appellant  was  not  prejudiced  by  the  denial 
of  its  petition  where  appellee's  motion  to  strike 
the  bill  of  exceptions  from  the  record,  made 
while  the  justice  was  on  the  branch  court  l>encb. 
was  finally  decided  in  appellant's  favor,  but  not 
until  the  justice  ceased  to  be  a  member  of  tne 
court,  and  the  justices  then  composing  the  same 
were  all  qualified  to  hear  and  determine  the 
appeal. 

8.  COUBTS  —  AFPBU.AT1E     JUBISDICTIOR  —  Rb- 

viEW  OF  Facts. 

If  the  evidence  did  not  justify  the  conclu- 
sion of  fact  when  the  principles  of  law  held 
in  the  propositions  were  api^ied  to  it,  the  find- 
ing was  still  one  of  fact  reviewable  only  by  the 
appellate  court 

4.  Tbial  —  Findings  —  Inconsistency  — 
Geneeal  Vebdict. 

In  an  action  on  a  life  policy  the  declaration 
counted  on  a  New  York  statute,  alleging  that  by 
such  statute,  after  a  policy  had  been  in  force 
for  three  years,  the  reserve  thereof,  in  case  of 
default,  computed  with  the  surrender  value, 
should  be  taken  aa  a  single  premium,  and  be 
applied  to  continue  the  policy  in  force  or  pur- 
chase temporary  insurance.  Held,  that  a  find- 
ing that  a  replication  to  a  plea  to  the  count 
was  not  sustained  by  the  evidence,  was  not  a 
finding  that  there  was  nothing  in  the  guaranty 
fund,  and  hence  was  not  inconsistent  with  a 
general  finding  in  plaintiff's  favor,  the  issue 
raised  by  the  plea  and  replication  being  whether 
there  was  a  reserve  on  the  policy. 

5.  WiTNBSS — COMFETKNCT-^EXPBBT, 

Where  a  witness  qualified  as  an  expert  the 
fact  that  he  was  entitled  to  a  professional  fee, 
contingent  on  the  result  of  the  suit,  and  there- 
fore  an  interested   witness,  affected^^ 
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(^-edibility  and  the  weUrht  to  be  given  his  testi- 
mony, and  did  not  lender  it  incompetent. 

6.  Insurance  —  Lifk    Polict  —  Guarantt 
Fund — Evidkkch. 

A  life  policy  provided  for  dednctinjr  an  ex- 
pense charge  limited  to  $4  per  annum  on  each 
$1,000  of  Insurance,  the  residue  of  each  renewal 
premium  to  be  divided  by  applying  such  amount 
as  should  be  required  for  the  policy's  share  of 
the  death  losses,  as  the  death  fund,  to  be  used 
solely  in  the  settlement  of  death  claims,  the 
balance  being  retained  as  a  guaranty  fund.  De- 
fendant failed,  after  notice,  to  produce  the  books 
showing  the  actual  receipts  of  renewal  premiums 
and  the  share  of  the  policy  of  the  death 
losses  for  each  year  while  it  was  in  force.  To 
prove  the  amount  belonging  to  the  guaranty 
fund,  plaintiff  showed  from  the  sworn  reports 
made  by  defendant  to  the  states  of  Wisconsin 
and  Illinois,  the  cost  of  insurance,,  the  estimat- 
ed mortality  based  on  tables  in  general  use  in 
life  insurance,  and  the  actual  mortality  reported. 
Two  standard  mortality  tables  were  in  evidence. 
There  was  proof  of  admissions  by  defendant's 
general  officers  that  the  actual  had  never  ex- 
ceeded the  estimated  mortality,  and  plaintiffs 
expert  witness  testified  that  calculations  made 
by  him,  based  on  the  mortality  tables  and  de- 
fendant's reports  showed  the  amount  belonging 
to  the  guaranty  fund.  Beld,  that  the  evidence 
was  competent. 

7.  Same. 

The  evidence  tended  to  prove  that  there 
was  sufficient  in  tbe  guaranty  fond  to  carry  the 
policy  to  the  death  of  insured. 

8.  Same. 

Defendant  having  introduced  evidence  of 
general  conclusions  from  its  boolcs  and  papers 
that  there  was  nothing  in  the  guaranty  fund 
applicable  to  extending  the  policy,  and  that  it 
had  l>een  necessary  to  raise  the  rate  of  premium, 
plaintiff  was  entitled  to  introduce  such  evidence 
available  to  her  as  tended  to  prove  the  contrary. 

9.  Sams. 

Evidence  of  plaintiff,  the  widow  of  insured, 
that  one  of  defendant's  agents  told  her  when 
the  policy  was  taken  out  that  it  was  the  best, 
because  nonforfeitable  under  the  New  York  law 
after  five  years,  and  that  another  of  defend- 
ant's agents  said  that  he  was  sent  from  New 
York  to  take  up  the  policy,  and  could  give  her 
a  very  much  better  rate  if  in  lieu  thereof  she 
would  take  a  straight  ten-year  policy,  was 
irrelevant  and  immaterial  to  the  issue  as  to 
whether  there  was  anything  in  the  guaranty 
fund  applicable  to  extending  the  policy. 

Appeal  from  Appellate  Court,  First  Dli*- 
trict 

Action  by  SnBan  B.  King  against  tbe  Prov- 
ident Savings  Ufe  Assurance  Society  of 
New  York.  From  a  judgment  of  the  Branch 
Appellate  Court  for  the  First  District  affirm- 
ing a  judgment  of  the  superior  court  In 
plalntUTs  favor,  defendant  appeals.  Affirm- 
ed. 

Rebearlng  denied  October  11,  1905. 

Peck,  Miller  &  Starr  and  L.  C.  Krauthoff, 
for  appellant  Darrow,  Masters  &  Wilson 
(Edgar  L.  Masters  and  William  A.  Howett, 
of  counsel),  for  appellee. 

CARTWRIQHT,  J.  In  this  suit  the  ap- 
pellee, Susan  B.  King,  recovered  a  judgment 
in  the  superior  court  of  Cook  county  on  a 
policy  of  Insurance  for  $5,000  issued  by  the 
appellant,  the  Provident  Savings  Life  Assur- 
ance Society  of  New  York,  to  her  husband, 
Thomas  E.  E.  King,  payable  to  ber  upon  hla 


death.  The  Branch  Appellate  Court  for  tbe 
First  District  affirmed  the  Judgment 

A  Jury  having  been  waived,  the  issues 
of  law  and  fact  were  submitted  to  the  Judge, 
Philip  Stein,  and  upon  a  trial  before  blm 
such  Issues  were  found  for  tbe  plaintiff, 
and  Judgment  was  entered  accordingly.  An 
appeal  was  taken  to  tbe  Appellate  Court 
for  the  First  District  and  that  court  as- 
signed the  cause  for  hearing  to  tbe  Brancb 
Appellate  Court  of  which  said  Philip  Stein 
was  one  of  the  Justices.  There  was  a  pre- 
liminary motion  by  appellee  to  strike  tbe 
bill  of  exceptions  from  the  record  while  he 
was  one  of  the  Justices,  but  tbe  motion  was 
not  decided,  and  was  reserved  to  tbe  final 
bearing  of  the  cause.  Appellant  filed  Its 
petition  to  set  aside  the  order  assigning  tbe 
cause  to  tbe  brancb  court  and  to  transfer 
it  to  the  Appellate  Court  on  tbe  ground 
that  Philip  Stein,  before  whom  tbe  cause 
was  tried  In  the  superior  court  was  one  of 
the  Justices  of  tbe  branch  court  before  which 
the  cause  was  pending  for  review,  and  set- 
ting forth  that  only  two  Justices  were  qual- 
ified to  hear  the  appeal,  while  tbe  Consti- 
tution and  law  contemplated  a  review  by 
three  Justices,  and  in  case  of  division  be- 
tween the  two  the  Judgment  would  be  af- 
firmed by  operation  of  law,  and  the  appel- 
lant be  finally  concluded  as  to  tbe  facts  up- 
on tbe  decision  of  but  one.  Tbe  petition 
was  denied,  and  Its  denial  Is  assigned  aa 
error. 

Section  11  of  article  6  of  tbe  Constitu- 
tion provides  for  tbe  creation  of  Appellate 
Courts,  to  be  held  by  Judges  of  the  cir- 
cuit courts,  but  provides  that  no  Judge  shall 
sit  in  review  upon  cases  decided  by  him. 
By  virtue  of  that  provision  of  the  Consti- 
tution Appellate  Courts  were  created,  con- 
siting  of  three  justices,  but  it  one  of  tbem 
has  beard  tbe  cause,  he  is  prohibited  by 
tbe  Constitution  from  taking  part  In  the  bear- 
ing or  decision  of  the  case  upon  appeal,  and, 
if  the  remaining  Justices  do  not  agree,  tbe 
Judgment  or  decree  is  afllrmed  by  opera- 
tion of  law,  and  thereby  the  controverted 
facts  are  conclusively  determined  against 
the  appellant  In  1897  the  Brancb  Appel- 
late Court  for  the  First  District  was  con- 
stituted, to  which  the  Appellate  Court  of 
that  district  may  assign  cases  for  hearing 
and  decision.  It  Is  manifest  that  the  Con- 
stitution and  law  contemplate  a  review  by 
a  court  consisting  of  three  Justicbs  wherever 
it  Is  possible,  and  in  the  'First  District  there 
may  be  such  a  review  In  every  case.  The 
discretion  committed  to  the  Appellate  Court 
should  be  exercised  In  accordance  with  tbe 
Intent  of  tbe  law  and  In  tbe  Interest  of  par- 
ties, so  that  they  may  have  tbe  benefit  of 
tbe  judgment  of  three  Justices,  and  not  be 
concluded  as  to  tbe  facts  without  a  decision 
upon  them.  We  see  no  reason,  and  none  is 
suggested  by  counsel  for  appellee,  why  tbe 
petition  of  appellant  should  not  have  been  al> 
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lowed.  Bnt  It  appears  that  In  tbls  case  ap- 
pellant was  not  prejudiced  by  the  denlid.' 
Tlie  motion  of  appellee,  made  while  Philip 
St^  was  one  of  the  justices  of  the  branch 
conrt,  was  finally  decided  in  favor  of  appel- 
lant, and  neither  the  motion  nor  the  cauae 
was  decided  until  after  be  bad  ceased  to  be 
a  member  of  the  court  on  the  first  Monday 
of  December,  1904.  The  motion  and  cause 
wwe  decided  on  January  10,  1905,  and  the 
justices  then  composing  the  court  were  all 
quaUQed  to  hear  and  determine  the  appeal. 
Although  both  parties  have  argued  at  great 
length  the  questions  of  fact  in  controversy 
in  the  superior  court  which  have  been  finally 
determined  by  the  Appellate  Court  in  fa- 
vor of  appellee,  counsel  for  appellant  say 
that  they  rely  only  on  certain  propositions. 
of  law  relating,  first,  to  the  construction  of 
certain  provisions  of  the  policy ;  second,  to 
the  competency  of  evidence  ofllered  in  the 
trial  court;  and,  third,  to  the  bearing  of 
the  cause  in  the  branch  court,  which  has 
already  been  passed  upon.  The  policy  was 
dated  April  16,  1891,  and  In  consideration 
of  the  payment  of  $104.40  Thomas  B.  B. 
King.'.was  Insured  for  one  year.  This  clause 
followed:  "Said  society  further  agrees  to 
renew  and  extend  this  insurance  upon  like 
conditions,  without  medical  re-examination, 
during  each  successive  year  of  the  life  from 
date  thereof,  upmi  the  payment,  on  or  be- 
fore the  sixteenth  day  of  April  in  each  such 
year,  of  the  renewal  premiums  in  accordance 
with  the  scheduled  rates,  less  the  dividends 
awarded  hereon."  The  policy  contained  a 
schedule  of  yearly  renewal  rates,  Increas- 
ing in  amount  progressively  from  year  to 
year  on  each  ?1,G00  of  the  Insurance.  King's 
age  when  the  policy  was  Issued  .was  48,  and 
he  was  67  when  he  died.  Following  the 
schedule  of  rates  there  was  tbls  clause: 
"Regarding  the  death  fund  and  guaranty 
fund. — ^After  deducting  the  expense  charge, 
which  is  limited  to  $4  per  annum  on.  each 
11,000  insured,  the  society  agrees  to  divide 
the  residue  of  e«ch  renewal  premium  re- 
oeived  by  it  on  tbls  policy  as  follows:  Such 
amount  as  shall  be  required  for  this  policy's 
share  of  death  losses  will  be  appropriated 
as  a  death  fund,  to  be  used  solely  In  settle- 
ment of  death  claims.  The  remainder  there- 
of will  be  retained  as  a  guaranty  fund.  The 
amounts  so  retained  on  account-  of  this  poli- 
cy will  be  used  towards  offsetting  any  in- 
crease in  the  premium  on  this  policy  from 
year  to  year;  or.  provided  this  policy,  after 
five  full  years'  premiums  have  been  paid,  be 
terminated  solely  by  nonpayment  of  any 
stipulated  premium  when. due,  eighty  per 
cent  of  any  amounts  so  retained  but  not  so 
used  will  be  applied  to  extend  this  insur- 
ance, or.  If  application  be  made  therefor 
while  this  policy  is  In  full  force  and  effect 
to  purchase  paid  up  Insurance."  Premiums 
were  paid  on  the  quarterly  Installment  plan 
from  the  date  of  policy,  qn  April  16.  1891, 
up  to  April  16,  1900,  but  the  premium  due 


on  the  latter  date  by  the  terms  of  the  policy 
was  not  paid,  and  King  died  in  October,  1900. 
Although  the  schedule  rate  increased  yearly, 
the  premium  was  increased  only  twice.  It 
was  $28.26  quarterly  up  to  April  16,  1898, 
when  it  was  increased  to  $35.31,  and  it  was 
paid  at  that  rate  until  another  Increase  on 
April  16,  1900,  to  $41.25^  The  plaintiff  tes- 
tified that  about  April  1,  1900,  she  went  to 
the  office  of  the  company  in  Chicago  to 
pay  the  quarterly  premium  of  $36.31,  which 
had  been  the  rate;  that  she  gave  a  boy 
the  money,  who  took  it,  and  brought  back 
a  receipt,  saying  that  the  premium  was 
$41.25;  that  she  told  the  boy  she  had  not 
money  enough  with  her  to  pay,  and  asked 
why  the  premium  was  raised;  that  he  told 
her  she  would  have  to  come  again,  and  see 
the  general  agent,  Mr.  McMnllen;  that  she 
called  again  In  about  a  week's  time,  and  saw 
Mr.  McMullen,  and  told  him  that  she  had 
brought  the  mon^  before,  and  aaked  him 
why  the  premium  had  been  raised;  that  he 
answered  it  was  because  the  death  rate  had 
been  so  heavy  the  past  year,  and  on  account 
of  the  death  rate  there  had  been  no  divi- 
dend, or  bnt  little;  that  she  told  him  the 
company  would  have  to  carry  the  policy  on, 
and  he  said  they  could  not,  because  they  had 
no  money  In  the  guaran^  fund;  that  she 
then  asked  for  a  paid-up  policy,  and  he  said 
they  could  not  do  that,  that  there  was  noth- 
ing in  the  guaranty  fund,  and  she  would  have 
to  losa  Mr.  McMullen  denied  that  plaintiff 
told  him  the  company  would  have  to  carry 
the  policy  on,  or  that  she  asked  for  a  paid-up 
pbllcy.  He  testified  that  he  told  her  the  pol- 
icy was  an  annual  renewable  term  policy; 
that  the  rate  had  been  maintained  level  for 
some  years  by  means  of  the  surplus  which 
had  been  accruing,  but  that  the  surplus  had 
been  exhausted  by  the  Increased  cost  of 
Insurance,  and  that  it  was  necessary  to 
charge  the  rate  for  the  age  of  the  insured, 
less  any  small  amoimt  that  might  be  left 
from  the  preceding  year's  premium.  Aside 
from  that  dispute  between  plaintiff  and 
McMnllen  the  controversy  was  over  the 
question  of  fact  whether  defendant  had  In  its 
possession  in  the  guaranty  fimd  sufflcient 
money  applicable  to  the  extension  of  the 
insurance  to  keep  the  policy  in  force  up  to 
the  death  of  the  insured. 

The  proposition  of  counsel  with  respect  to 
the  construction  of  the  provisions  of  the  policy 
is  that  it  was  a  yearly  renewable  term  policy, 
which  would  terminate  by  its  own  force  at 
the  end  of  the  period  for  which  premiums 
were  paid  upon  failure  of  the  Insured  to 
renew  It  by  making  further  premium  pay- 
ments. They  insist  that  It  Is  essential  to 
the  proper  understanding  of  the  defense 
made  at  the  trial  that  the  court  should  hold, 
as  matter  of  law,  that  the  contract  granted 
Insurance  for  one  year,  with  the  right  of 
renewal  during  each  successive  year  by  the 
imyment  of  the  premium.  Upon  looking 
into  the  record,  we  find  that  the  trial  court 
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adopted  the  same  view  notr  Inristed  upon, 
and  beld  propoBltloiu  of  law  submitted  by 
defendant  In  accordance  with  the  conBtruc- 
tlon  contended  for.  One  of  the  propositions 
thus  aabmltted  and  held  is  as  follows: 
"The  court  holds,  aa  a  matter  of  law,  that 
the  policy  of  Insarance  set  up  In  the  declara- 
tion is  a  contract  for  an  Insurance  for  the 
term  of  one  year  only,  with  the  right  of  re- 
newal at  the  expiration  of  each  year  of  in- 
surance and  during  each  successive  year  of 
the  life  of  the  insured,  upon  the  payment,  on 
or  before  the  16th  day  of  April  in  each  year, 
of  the  renewal  premiums  in  accordapce  with 
the  schedule  rates,  leas  the  dividends  award- 
ed thereon,  and  is  a  term  insurance  con- 
tract for  one  year."  The  defendant  had 
nothing  to  complain  of  in  the  ruling  of  the 
trial  court  on  the  construction  of  the  policy, 
since  it  accorded  exactly  with  the  view  of  its 
counsel. 

It  Is  said,  however,  by  counsel,  that  the 
ruling  of  the  trial  court  and  the  holding  of 
propositions  of  law  were  inconsistent  with 
the  finding  of  fact  for  the  plaintiff.  We 
must  presume. that,  the  court  applied  to  the 
evidence  rules  of  law  held  In  propositions 
submitted.  If  the  evidence  did  not  Justify 
the  conclusion  of  fact  when  the  principles 
of  law  held  In  the  propositions  were  applied 
to  it,  the  finding  was  still  one  of  fact,  Just 
like  the  verdict  of  a  Jury  under  Instruc- 
tions as  to  the  law,  and  the  power  to  review 
Buch  questions  is  committed  to  the  Appellate 
Court 

The  court  beld  a  proposition  submitted  by 
the  defendant  that  the  eighth  replication  was 
Bot  sustained  by  the  evidence  in  the  case,  and 
coxmsel  say  that  this  was  a  finding  of  the  fact 
that  there  was  nothing  in  the  guaranty  fund, 
and  therefore  inconsistent  with  the  general 
finding.  The  eighth  replication  of  the  plain- 
tiff was  to  the  eighth  plea  of  the  defendant, 
and  the  eighth  plea  was  to  the  fourth  count 
of  the  declaration,  which  counted  upon  a 
New  Tork  statute,  and  alleged  that  by  such 
statute,  after  a  policy  bad  been  In  force 
three  years.  If  there  should  be  a  default  the 
reserve  of  such  policy,  computed  with  the 
Borrender  value,  should  be  take^  as  a  single 
preminm,  and  be  applied  to  continue  the 
policy  In  force,  or  purchase  temporary  in- 
surance. The  finding,  therefore,  was  not 
that  there  was  no  guaranty  fund  applicable 
to  extending  the  insurance  under  the  pro- 
visions of  the  contract,  and  In  any  event  we 
cannot  Inquire  whether  the  general  finding 
of  fact  was  proper  or  not 

It  Is,  perhaps,  of  little  or  no  consequence 
whether  the  policy  was  a  renewable  term 
policy  «r  a  continuing  policy.  The  premium 
due  by  its  terms  on  April,  16,  1900,  was  not 
paid,  but  it  cannot  be  disputed  that  1' 
there  was  anything  in  the  guaranty  fund 
which  the  defendant  was  bound  to  apply  to 
extend  the  insurance,'  the  policy  was  not  ter- 
minated. The  controversy  whether  the  policy 
terminated  April  10,(1900,  depended  upon  the 


■qnestiim  whetbw  the  guaranty  fund  was 
sufficient  to  continue  It  in  force.  Premiums 
had  been  paid  for  five  years,  and,  if  there 
was  anything  in  the  guaranty  fund  which 
had  not  been  used  to  keep  the  premiums 
level,  80  per  cent  wae  to  be  applied  to 
extend  the  Insurance. 

The  other  alleged  error'  la  the  admission 
of  incompetent  evidence  on  the  part  of  the 
plaintiff.  It  is  contended  that  the  policy 
famished  a  definite  rule  for  computing  the 
guaranty  fund,  which  was  to  come  from 
renewal  premiums;  that  the  defendant  was 
not  bound  to  apply  its  general  Income, 
savings,  and.  profits  to  reduce  the  policy's 
share  of  the  death  fund,  and  thus  Increase 
the  amount  of  the  general  fund;  and  that 
the  evidesce  for  the  plaintiff  was  based 
upon  computations  of  general  profit  and  sav- 
ings of  the  company,  and  was  therefore 
Incompetmit.  The  policy  did  provide  how 
the  guaranty  fund  was  to  .be  created.  It 
provided  for  deducting  an  expense  charge 
limited  to  $4  per  annum  cat  each  $1,000  of 
Insurance,  and  the  residue  of  each  renewal 
premium  was  to  be  divided  by  applying  such 
amount  as  should  be  required  for  the  policy's 
share  of  the  death  losses  as  the  death  fund 
to  be  used  solely  in  the  settlement  of  death 
claims,  and  retaining  the  balance  as  a 
guaranty  fund.  That  fund  was  to  be  used 
in  offsetting  any  increase  In  the  premium 
from  year  to  year,  or,  after  the  payment  of 
five  full  years'  premiums,  if  the  policy  should 
be  terminated  B<dely  by  the  nonpayment  of 
any  stipulated  premium  when  due,  80  i>er 
cent,  of  the  fund  so  retained ., and  not  used 
.was  to  be  applied  to  extend  the  insurance. 
AH  the  books  showing  the  actual  receipts  of 
renewal  premiums  and  the  share  of  this  poli- 
cy of  the  death  losses  for  each  year  while  it 
was  In  force  were  in  the  possession  of  the 
defendant  in  New  Tork  City.  Upon  notice 
giv^i  to  produce  them  at  th«  trial,  the 
defendant  offered  evidence  that  they  were 
80  great  in  number  and  so  bulky  that  they 
could  not  well  be  produced,  and  that  they 
could  not  be  understood  and  made  useful 
upon  a  trial  in  court  and  they  were  not 
produced.  Plaintiff  undertook  to  make  proof 
of  the  amount  belonging  to  the  guaranty 
fund  by  showing  from  the  sworn  rep<Mrts 
made  by  the  defendant  to  the  state  of 
Wisconsin  and  the  state  of  Illinois  tlie  cost 
of  insurance,  the  estimated  or  expected  mor-  - 
tallty  based  on  tables  In  general  use 
In  life  Insurance,  the  actual  mortality  as 
rq;>orted  to  said  states,  and  the  cost  of  Insur- 
ance. Two  standard  nMurtality  tables  were 
in  evidence,  and  the  reports  showed  the 
-estimated  or  expected  mortality  under  de- 
fendant's policies  and  the  actual  mortality. 
There  was  also  proof  of  admissions  by  gen- 
eral officers  of  the  defendant  that  the  actual 
mortality  had  never  exceeded  the  .estimated 
or  expected  mortality.  A  witness  for  the 
plaintiff,  who  made  extensive  computations 
based  on  the  ukortality  tables, and  defqn^(2 
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ant's  reports,  testified  that  the  calculations 
by  blm  did  show  the  amount  belonging  to 
the  guaranty  fnnd.  He  qualified  as  an  ex- 
pert and  was  competent  to  testify  as  such, 
and  the  fact  that  he  was  entitled  to  a  pro- 
fessional fee  contingent  on  the  result  of  the 
suit,  and  was  therefore  an  interested  wit- 
ness, affected  only  his  credibility  and  the 
weight  to  be  given  to  his  testimony.  His 
Interest  did  not  render  the  evidence  In- 
competent, and  It  cannot  be  said  that  the 
evidence  introduced  by  the  plaintiff  did  not 
tend  to  prove  the  amount  that  should  I)e  in 
the  guaranty  fund.  The  reports  of  the  de- 
fendant filed  in  Wisconsin  and  Illinois  were 
for  calendar  years,  and  there  was  evidence 
for  the  defendant  that  a  computation  by 
calendar  years  would  not  be  accurate  as  to 
an  individual  policy,  where,  as  in  this  case, 
the  policy  was  for  one  year  from  April  16tb 
and  not  for  one  year  from  January  1st,  and 
that  the  amoimt  of  the  death  fnnd  charge- 
able to  a  particular  policy  for  the  year  of 
that  policy  could  not  be  ascertained  in  that 
way.  In  fact,  it  appears  from  the  testimony 
of  defendant's  witness  that  it  could  not  be 
ascertained  at  all  except  by  a  complicated 
system  of  cards,  papers,  and  books  in  its 
possession.  There  was  evidence  on  the 
part  of  the  defendant  of  general  conclusions 
from  these  books  that  there  was  nothing 
in  the  guaranty  fund  applicable  to  the  ex- 
tension of  this  policy,  and  that  it  had  been 
necessary  to  raise  the  rate  of  the  premium ; 
but  the  plaintiff  had  a  right  to  introduce 
sncb  evidence  as  was  available  to  her  which 
tended  to  prove  the  contrary.  It  is  doubt- 
less true  that  there  might  be  some  slight 
difference  in  the  mortality  between  a  cal- 
endar year  from  January  1st  and  a  policy 
year  from  April  16th  to  April  16th,  but  there 
was  no  evidence  that  there  was  any  actual 
difference,  and,  taking  one  year  with  an- 
other, the  probabilities  are  that  there  would 
be  none.  Taking  all  the  years  together 
while  the  policy  was  In  force,  the  entire 
insurance  and  the  entire  mortality  were 
necessarily  included.  The  evidence  for  the 
plaintiff  was  competent,  and  tended  to  prove 
the  fact  that  there  was  sufficient  money 
in  the  guaranty  fund  to  carry  the  policy  to 
the  death  x>t  Mr.  King. 

Mrs.  King  testified  to  two  conversations — 
one  with  an  agent  of  the  defendant,  named 
Browing,  at  the  time  the  policy  was  taken 
out,  in  which  he  told  her  that  It  was  the  best 
policy  they  could  take,  because  it  was  non- 
forfeitable after  five  years,  according  to  the 
New  Tork  law ;  and  the  other  with  an  agent 
named  Ludlow,  who  was  In  Chicago  en- 
gaged in  retiring  policies  like  this,  and 
giving  in  their  stead  nonparticipating  poli- 
cies, in  which  Ludlow  said  that  he  was  sent 
bj  the  New  Tork  people  to  take  up  the  poli- 
cy, and  could  give  her  a  very  much  better 
rate  If  she  would  take  a  straight  10  year 
policy  in  the  place  of  the  one  she  had.  The 
evidence  was  irrelevant  and  Immaterial  to 


the  Issne,  and  it  was  otherwise  incompetent, 
but  it  is  clear  that  it  coold  not  have  affected 
the  result  in  any  way. 

We  think  the  testimony  as  to  the  admis- 
sions of  general  officers  of  the  defendant 
that  the  actual  mortality  had  never  ex- 
ceeded the  expected  mortality,  as  shown  by 
the  mortality  tables  and  the  reports  of  de- 
fendants, was  competent  There  was  also 
other  evidence  that  the  actual  mortalil^  did 
not  exceed  the  expected  mortality,  and  there 
was  nothing  to  contradict  it 

The  judgment  of  the  Appellate  Court  is 
afiirmed. 

Judgment  affirmed. 


(216  ni.  an 
SAYBR  et  al.  T.  HUMPHREY. 
(Supreme  Court  of  Illinois.    June  23,  1905.) 

1.  AB8IQN5£B(JT— Vamditt. 

An  assignment  to  the  "heirs  and  executors" 
of  a  living  person  is  void. 

2.  CoNTBACT— Mutuality. 

A  promise  by  a  married  woman  dnriog  her 
husband's  life  to  convey  to  her  son  on  request 
land  owned  bv  her  husband  is  void,  though  her 
husband's  will  gave  her  an  estate  in  the  land  on 
bis  deatit. 

3.  •  VV  ILLS— COHSTBUCTION— Lira   ESTATX. 

Wbwe  a  will  gave  testator's  widow  certain 
land  "to  hold  for  the  future  benefit  of  herself  and 
children,  and  •  »  *  dispose  of  to  our  children 
in  such  jnst  and  proper  proportions  as  necessity 
and  due  regard  to  prudence  may  dictate,  as  long 
as  she  remains  unmarried  and  my  widow,"  the 
widow  had  only  a  life  estate,  with  power  of  dis- 
position in  strict  accordance  with  the  terms  of 
the  will,  nnd  she  had  no  power  to  purchase  the 
interest  of  one  of  the  heirs  for  the  benefit  of  the 
husband's  heirs  and  executors  by  transferring 
to  him  a  part  of  the  land. 

4.  Specific  Febfobmamcx— Laches. 

A  mother  execnted  an  instrument  purport- 
ing to  entitle  her  son  to  a  conveyance  of  certain 
land,  which  instrument  the  son  made  no  effort  to 
enforce  during  his  life.  He  was,  however,  in  pos- 
session of  a  pare,  at  least,  of  the  land.  After 
'his  death,  and  after  the  land  had  tteen  sold  by 
the  mothw  to  third  persons,  his  widow  sued  for 
specific  performance.  Held  that,  even  if  it  were 
hield  that  the  son's  possession  ezcnsed  his  laches, 
the  delay  should  not  be  excused  except  on  clear 
proof  that  the  son  was  originally  entitied  to  a 
conveyance,  and  that  his  possession  had  been 
such  as  to  constitute  notice  to  third  persons. 

5.  PowEBS — BxEcunos. 

Where  a  widow,  who  was  given  power  by 
her  deceased  husband's  will  to  convey  certain 
land  to  her  children  during  her  life,  promised 
one  of  the  children  to  convey  a  portion  of  the 
land  to  him  on  his  request,  which  was  never 
made,  there  was  a  complete  nonexecution  of  the 
power,  and  not  a  defective  execution,  which  the 
sole  devisee  of  the  son  was  entitled  to  enforce. 

6.  Wills — Power  of  Disposmow. 

Where  a  will  gave  testator's  realty  to  his 
widow  as  long  as  she  remained  sudi,  with 
power  to  dispose  of  it  by  deed  to  her  children, 
to  whom  the  fee  was  given  if  the  widow  failed 
to  dispose  of  it  during  her  widowhood,  the 
widow  had  no  power  to  convey  title  to  a  stran- 
ger, and  such  a  conveyance  operated  only  as  a 
release  of  her  life  estate. 

Appeal    from    Circuit    Court,    Moultrie 
County;  W.  a  John^f^ff^^V^OOglC 
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Bill  by  Clara  B.  Humphrey  against  Bailie 
V.  Sayer  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Reversed. 

Reheating  denied  October  11,  1906. 

This  was  a  bill  In  chancery,  filed  by  Caara 
B.  Humphrey,  the  appellee,  against  Polly  A. 
Trower,  Sallie  F.  Sayer,  Jacob  Galster, 
George  W.  Julian,  the  Merchants'  ft  Farmers' 
State  Bank  of  SnlUvan,  and  B.  F.  Rork,  in 
the  drcalt  court  of  Moultrie  county,  to  re- 
qtdre  Polly  A.  Trower  to  specifically  perform 
the  proyislons  of  the  following  instmments 
In  writing: 

"Caiarleston,  HI.,  Aug.  20,  '77. 

"For  and  In  consideration  of  mon^rs  to 
me  In  hand  paid  by  Thomas  B.  Trower,  my 
father,  I  hereby  assign  all  my  right,  title 
and  interest  In  his  estate  to  the  heirs  and 
executors  of  said  estate,  reserving  no  right 
to  myself  or  my  heirs,  waiving  all  Hens  that 
may  In  future  appear  or  In  any  way  show 
equity  in  my  favor  or  my  heirs  or  assigns. 
In  witness  whereof  I  have  hereunto  set  my 
and  seal  the  year  hereinabove  written. 

•TC.  B.  Trower.    [Seal.]" 

"For  and  in  consideration  of  my  son,  X.  B. 
Trower,  signing  the  release  dated  Charleston, 
III.,  Aug.  20,  1877,  of  his  interest  in  his 
father's  estate,  and  attached  hereto,  I  sol- 
emnly promise  and  agree  to  deed  to  him,  at 
any  time  he  may  request  me  to  do  so,  for  his 
own  use  and  benefit,  the  following  property : 
The  business  house  in  Sullivan,  Moultrie 
county.  111.,  in  which  he  carried  on  a  bank; 
the  160  acres  of  land  in  Edgar  county,  Illi- 
nois, described  as  follows:  The  south  half 
of  the  north-east  quarter  and  the  north  half 
of  the  south-east  quarter,  section  22,  town 
16,  range  14,  2;  the  Shelby  county  farm,  de- 
scribed as  follows:  The  west  half  of  south- 
east quarter  and  east  half  of  the  south-west 
quarter,  section  21,  township  12,  range  32.  I 
do  this  to  protect  my  son  from  danger  or  loss 
to  him  on  account  of  his  signing  the  foregoing 
release  and  that  his  father  intended  he  shonld 
have  the  property  herein  described  In  the  di- 
vision of  his  estate.  I  also  agree  and  promise 
to  give  my  son,  X.  B.  Trower,  power  of  at- 
torney to  manage  said  property  as  he  wishes 
until  it  is  deeded  to  him  as  herein  agreed. 
Whereunto  I  have  set  my  hand  and  seal, 
Charleston,  III.,  Aug.  20,  1877. 

"P.  A.  Trower.    (I*  S.)" 

— ^By  conveying  to  the  appellee  the  real  es- 
tate described  In  the  instrument  purporting 
to  be  signed  by  P.  A.  Trower.  On  October 
19,  1903,  George  W.  Julian  died,  and  his  wid- 
ow and  heirs  were  substituted  as  defendants 
In  his  stead;  and  on  February  27,  1904, 
Polly  A.  Trower  died,  and  Slnia  Norfolk  and 
Sallle  F.  Sayer,  her  surviving  children  and 
sole  heirs  at  law  (Amerlal  Sllvertborn  haying 
died  prior  to  the  death  of  Polly  A.  Trower), 
were  substituted  as  defendants  in  her  stead. 
The  Uerdiants'  ft  Farmers'  State  Bank  of 
Snllivan  and  B.  F.  Rork  were  in  possession 
of  a  portion  of  the  business  boose  In  Sullivan 


referred  to  in  said  Instrument,  and  were  only 
nominal  defendants.  Answers  and  replica- 
tions were  filed,  and  the  cause  was  heard  In 
open  court  and  a  decree  was  entered  in  ac- 
cordance with  the  prayer  of  the  bill,  and 
Sallle  F.  Sayer,  Jacob  Galster,  and  the  widow 
and  heirs  of  George  W.  Julian,  deceased,  were 
directed  to  convey  to  the  CMDplalnant  the 
portions  of  said  real  estate  held  by  them, 
respectively,  and  an  appeal  has  been  prose- 
cuted to  this  court  by  the  defendants. 

On  April  16,  1878,  Thomas  B.  TrowOT  de- 
parted this  life  testate,  the  owner  In  fee 
simple  ol^  the  real  estate  in  question,  leaving, 
him  surviving,  Polly  A.  Trower,  his  widow, 
and  X.  B.  Trower,  Amwlal  Sllvertborn,  Slnia 
A.  Norfolk,  and  SalUe  F.  Sayer,  his  son  and 
daughters  and  sole  helra  at  law.  The  only 
provision  of  his  will  which  bears  upon  the 
matters  now  under  consideratioa  la  tbe  fol- 
lowing: 

"Clause  2—1  give,  bequeath  and  devise  to 
my  beloved  wife,  Polly  Ann  Trower,  all  of 
.  the  rest  and  residue  of  my  personal  and  real 
estate,  together  with  any  and  all  estate,  right 
or  interest  in  the  lands  which  are  or  may  be 
acquired  after  the  date  of  this  will,  to  have 
and  to  hold  for  the  future  benefit  of  herself 
and  children  and  which  she  may  dispose  of 
to  our  children  In  such  just  and  proper  pro- 
portions as  necessity  and  due  regard  to  pru- 
dence may  dictate,  as  long  as  she  remains 
unmarried  and  my  widow;  but  on  her  de- 
cease or  marriage  I  give  and  devise  the  re- 
mainder of  my  said  estate  to  my  children, 
viz.,  Mrs.  Lemuel  L.  Sllvertborn,  Xavler  B. 
Trower,  Slnia  A.  Norfolk  and  Sallie  F.  Sayer, 
In  equitable  proportions,  as  may  be  deemed 
right  and  proper,  taking  Into  account  what 
they  have  had  heretofore,  which  will  appear 
from  a  book  kept  by  myself  for  the  purpose 
of  showing  that  to  them  and  their  heirs,  to 
have  and  to  hold  the  same  In  fee  simple  for- 
.ever." , 

Polly  A.  Trower  was  named  as  executrix 
in  the  will  of  Thomas  B.  Trower,  and  quali- 
fied and  acted  as  such.  X.  B.  Trower  died 
testate  on  December  7, 1896,  leaving  the  com- 
plainant, his  widow,  him  surviving,  she  be- 
ing named  In  his  will  as  his  sole  and  only 
devisee.  On  the  2eth  of  April,  189T,  Polly 
A.  Trower  and  her  three  daughters  and  their 
husbands  conveyed  by  warranty  deed,  for  a 
valuable  consideration,  to  Jacob  Galster,  the 
Shelby  county  farm,  and  on  November  18, 
1897,  the  same  grantees  conveyed  by  warran- 
ty deed,  for  a  valuable  consideration,  to 
George  W.  Julian,  the  Edgar  county  farm, 
and  on  December  1,  1897,  Polly  A.  Trower 
conveyed  the  business  house  in  Sullivan  to 
Sallle  F.  Sayer.  On  December  6,  1879,  Polly 
A.  Trower  executed  to  X.  B.  Trower  a  power 
of  attorney  authorizing  him  to  rent  said 
farms,  collect  the  rents,  make  repairs,  etc. 
X.  B.  Trower  was  In  the  banking  business 
in  Sullivan  prior  to  1879,  In  which  year  he 
failed,  after  which  he  was' Insolvent,  and  In 
poor  health,  did  no  business,,  earned. ^ao^ 
Uigilized  by  VjOO^  l<. 
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money,  aod  was  supported  by  funds  which 
he  recelred  from  his  mother,  which  came 
from  the  Income  of  his  father's  estate.  The 
complainant,  prior  to  the  filing  of  her  bill, 
'and  on  the  6th  day  of  June  In  the  year  1899, 
made  a  demand  upon  Polly  A.  Trower  that 
she  convey  to  her  said  real  estate  In  accord- 
ance with  the  terms  of  said  Instruments  in 
writing  bearing  date  Angust  20,  1877. 

Jame«  A.  Connolly  (A.  X  Fryer,  of  coun- 
sel), for  appellants.  W.  M.  Provine,  B.  X 
Miller,  and  X  O.  and  W.  B.  McBride,  for  ap- 
pellee. John  R.  Eden  and  F.  M.  Harbaugb, 
for  Isaac  Horn. 

HAND,  J.  (after  stating  flie  facta).  The 
bill  in  this  case  was  filed,  and  the  decree  en- 
tered in  the  court  below  is  sought  to  be  sus- 
tained, upon  the  theory  that  the  instruments, 
which  are  in  the  handwriting  of  X.  B.  Trow- 
«r,  and  written  upon  one  sheet  of  paper,  bear- 
ing date  August  20,  1877,  one  signed  by  X.  B. 
Trower  and  the  other  by  P.  A.  Trower,  when 
taken  together  constitute  such  a  contract  in 
writing  for  the  conveyance  of  the  real  estate 
described  In  the  instrument  signed  by  P.  A. 
Trower  that  the  complainant,  as  a  devisee 
of  X.  B.  Trower,  may  maintain  a  bill  for 
spedflc  performance  of  said  contract  At 
the  time  said  instrument  bore  date — August 
20,  1877 — ^Thomas  B.  Trower,  the  husband  of 
Polly  A.  Trower,  and  father  of  X.  B.  Trower, 
was  living,  and  was  the  then  owner  in  fee 
simple  of  the  real  estate  referred  to  in  the  in- 
strument signed  by  P.  A.  Trower.  Thomas 
B.  Trower  then  hald  no  "heirs  and  executors," 
and  there  was  no  person  or  persons  answer- 
ing to  that  description  In  being  to  accept  said 
estate  as  assignee  of  X.  B.  Trower,  and  said 
assignment  was  for  that  reason  of  no  effect, 
but  was  null  and  void.  Paloon  v.  Slmshau- 
ser,  130  111.  849,  22  N.  E.  835.  If,  however. 
It  were  conceded  that  the  assignment  was  a 
valid  transfer  of  the  Interest  of  X.  B.  Trower 
In  bis  father's  estate  to  his  father's  "heirs 
and  executors,"  upon  no  principle,  of  law 
could  the  promise  made  by  Polly  A.  Trower 
to  X.  B.  Trower,  In  the  Instrumeht  signed  by 
her  to  deed  to  him  said  real  estate  upon  re- 
quest, which  was  then  the  property  of  and 
.In  the  possession  of  and  under  the  control  of 
her  husband,  be  enforced,  as,  duriog  the  life 
of  Thomas  B.  Trower,  Polly  A.  Trower  had  no 
interest  In  said  real  estate  other  than  an  in- 
choate right  of  dower,  and  she  could  make 
no  contract  to  convey  the  same  to  X.  B.  Trow- 
!er,  upon  request  or  otherwise,  which  he 
could  enforce  against  her.  Her  promise  was 
void  for  want  of  mutuality  (Gage  v.  Cum- 
niings,  209  111.  120,  70  N.  B.  679),  and  during 
the  lifetime  of  Thomas  B.  Trower  his  will 
liad  no  force  or  effect,  and  Polly  A.  Trower, 
by  virtue  of  the  terms  of  the  will,  could  per- 
form no  valid  act  whereby  she  could  bind  her- 
self or  Thomas  B.  Trower,  or  bis  estate,  by 
any  promise  she  might  make  to  X.  B.  Trower 


to  convey  to  him  said  real  ^tate  In  cbnsider- 
ation  of  the  release  to  the  "heirs  and  execu- 
tors" of  Thomas  B.  Trower  of  his  Interest 
in  his  father's  estate.  It  la  therefore  clear 
that  neither  of  said  instruments  In  writing 
had  any  validity  or  binding  force  iq>on.  Polly 

A.  Trower  during  the  lifetime  of  Thomas  B« 
Trower.  ,  , 

It  is  urged,  however^  that  subsefiuent  to 
the  death  of  Thomas  B.  Trower  the  Instrn- 
mrat  by  which  X.  B.  Triower.had  released 
his  Interest  In  his  father's  estate  and  the 
Instrument  by  which  Polly  A.  Trower  promis- 
ed, upon  request,  to  convey<to  bim  said  farnu 
and  business  house  In  Sullivan,  were- so  far 
acted  upon  and  ratified  by  Polly  A.  Trower 
andX.B.  Trower  as  to  make  the  same  a  valid 
and  binding  contract  to  conv^  said  premises 
to  X.  B.  Trower,  and  whjch  might  be  spedf- 
'ically  enforced  in  a  suit  In  equity  by  the  com- 
plainant against  Polly  A.  Trower.  The  ques- 
tion thwefore  arises,  after  the  death  of 
Thomas  B.  Troww  did  anything  take  place 
which  made  the  promise  of  Polly  A.  Trower 
to  convey  said  real  estste  upon  request  to 
X.  B.  Trower  valid?    By  the  will  of  Thomas 

B.  Trower,  Polly  A.  Trower  was  given  the 
rest  and  residue  of  his  estate,  "to  hold  for  the 
future  benefit  of  herself  and  children,  and 
whldi  she  may  dispose  of  to  our  children  In 
such  Just  and  proper  proportions  as  necessity 
and  due  regard  to  pnjdence  may  dictate, 
as  long  as  she  remains  unmarried  and 
my  widow."  All  the  power  of  .iPoUy  A. 
Trower  to  deal  with  said  real  estate  subse- 
quent to  her  husband's  death  Is  to  be  found 
in  the  foregoing  clause  of  his  will.  By  that 
provision  of  his  will  the  testator  intended 
his  widow  should  hold  the  rest  and  residue 
of  his  estate,  which  Included  the  real  estate 
In  question,  'during  her  widowhood,  for  the 
use  of  herself  and  her  childrep,  which  cre- 
ated in  her  at  most  but  a  life  estate^  and 
she  was,  "so  long  as  she  remained  unmarried 
and  my  widow,"  given  the  power  to  dispose 
of  said  real  estate  "to  our  children  In  such  Just 
and  prop»  proportions  as  necessity  and  due 
regard  to  prudence  may  dictate";  that  Is, 
she  was  given  power  to  dispose  of  said  real 
estate  to  said  children  by  deed,  but  not  by 
will.  '  She  waa  not  given  -  the  power  to  sell 
said  real  estate  generally,  or  to  contract  with 
reference  thereto  generally,  but  she  waa  so 
confined  by  the  terms  of  the  will  that  she 
could  only  dispose  of  the  said  real  estate  to  the 
children  of  Thomas  B.  Trower  and  herself, 
which  disposition  she  was  required  to  make 
during  the  time  that  she  remained  the  widow 
of  Thomas  B.  Trower.  The  testator  had  the 
right  to  impose  such  conditions  upon  the  ex- 
ercise of  the  power  of  his  widow  to  diq>ose 
of  said  real  estate,  and  no. transfer  thereof 
could  be  made  by  her  without  strictly  comply- 
ing with  the  terms  of  said  will.  Griffin. v. 
Griffin,  141  IlL  373.  31  N.  B.  131 ;  Fleming  v. 
Mills,  182  111.  464,  55  N,  E.  37a 

We  find  some  evidence  In  thla  record  from 
Digitized  by  V^OOQlC 


up 


SAYSB  ▼.  HUMPHREY. 


173 


which  the  Inference  perhaps-r-aod  It  la  but 
an  Inference-^may  be  drawn  that  the  Instru- 
menti  In  writing  signed  by  X.  B.  Trower  and 
P.  A.  Trower,  set  ont  In  the  statement  pre- 
ceding this  opinion,  were  not  executed  upon 
the  day  they  bear  date,  Angnst  20,  1877,  but 
were  executed  snbseQuent  to  the  death  of 
Thomas  B.  Trower.  Whether  said  Instru- 
ments wore  executed  prior  or  subsequent  to 
the  death  of  Thomas  B.  Troww,  we  think 
them  clearly  Invalid  as  an  enforceable  con- 
tract against  Polly  A.  Trower.  If  the  In- 
strument purporting  to  be  signed  by  Polly  A. 
Trower  was  executed  by  her  prior  to  her  hus- 
band's death.  It  was  luTalid,  as  at  that  time 
she  had  no  Interest  In  the  real  estate,  and 
could  make  no  valid  contract  with  reference 
thereto;  and,  If  It  was  executed  by  her  sub- 
seqiient  to  her  husband's  death,  It  was  In- 
valid and  Incapable  of  enforcement  against 
her  by  reason  of  the  fact  that  Polly  A.  Trow- 
er had  no  power,  under  the  terms  of  Thomas 
B.  Trower'8  will,  to  purchase  the  interest  of 
Z.  B.  Trower  In  his  father's  estate  for  the 
boieflt  of  his  fatttor's  "heirs  and  executors," 
and  In  payment  thereof  transfer  or  agree  to 
transf^  to  him  said  farms  and  business 
house.  Her  power  was  limited  by  the  will, 
and  was  confined  td  tlie  right  to  dlsfpose  of 
the  estate  to  the  children  of  Thomas  B.  Trow- 
er and  horself  In  such  just  and  propa  pro- 
portions as  necessity  and  due  regard  to  pru- 
dence might  dictate. 
The  instrimient  in  writing  signed  by  Polly 

A.  Trower  appears  to  bare  been  seen  by  no 
one   other  than   Polly    A.   Trower   and  X. 

B.  Trower  until  after  the  death  of  X.  B. 
Tzvwer,  and  no  demand  was  made  upon  Polly 
A.  T'ower  by  X.  B.  Trower  to  execute  to  him 
a  deed  for  said  real  estate,  and  no  effort  was 
made  by  him  to  enforce  a  coureyance  to 
him  of  said  real  estate  by  Polly  A.  Trower 
during  bis  lifetime.  After  his  death  the  in- 
strument appears  to  hare  been  found  by  his 
wife  in  a  podcetbook  In  his  house,  where  he 
kept  his  jfiapers.  It  is  said,  however,  that 
Polly  A,  Trower  recognized  X.  B.  Trower  to 
he  the  owner  of  said  farms,  and  that  he  was 
irtr  possession  thereof,  and  that  the  complain- 
ant should  not  be  barred  by  his  delay  from 
enforcing  the  specific  performance  of  the 
promise  of  Polly  A.  Trower  to  convey  to  him 
said  lands  upon  request  We  are  not  satis- 
fieA  from  the  evidence  that  X.  B.  Trower  was 
ever  In  possession  of  the  farms  in  question 
except  under  the  power  of  attorney  made  to 
bim  by  ids  mother.  A  number  of  letters 
written  to  X.  B.  Trowet  by  his  mother  per- 
haps  indicate  that  she  recognized  he  liad 
some  Interest  in  said  farms.  There  Is,  how- 
ever, in  said  letters  no  reference  to  the  busi- 
ness house  In  Sullivan  which  indicates  in  any 
way  that  she  considered  that  he  bad  an  in- 
terest therein,  and  for  many  years  prior  to 
his  death  we  have  discovered  no  declaration 
of  Polly  A.  Trower  which  in  any  way  in- 
dicates that  X.  B.  Trower  had  any  interest  in 


said  lands.  At  the  time  that  the  letters 
referring  to  said  farms  were  written,  X. 
B.  Trower  held,  and  presumably  was  acting 
under,  the  power  of  attorney  from  his  moth- 
er, which  authorized  him  to  rent  said  farm, 
to  collect  the  rents,  and  to  make  improve- 
ments thereon,  etc.,  and  during  the  subse- 
quent years  said  X.  B.  Trower  yras  with- 
out funds,  and  he  and  his  family  were  being 
supported  by  Polly  A.  Trower.  If,  however, 
it  were  held  that  the  fact  that  X.  B.  Trower 
had  been  in  possession  of  said  premises  dur- 
ing the  time  which  had  intervened  between 
the  execution  of  the  said  instruments  and 
his  death  would  relieve  him  from  laches  for 
a  failure  to  request  a  deed  or  to  take  some 
action  against  Polly  A.  Trower  to  acquire  the 
legal  title  to  said  farms  and  business  house 
in  Sullivan,  stiU,  after  so  long  a  lai>se  of 
time  had  intervened  between  the  date  of 
said  Instruments  and  his  death,  and  after 
the  rights  of  third  parties  had  intervened, 
and  after  Polly  A.  Trower  was  dead,  such  de- 
lay should  not  be  excused  except  upon  clear 
proof  that  X.  B.  Trower  was  originally  en- 
titled to  have  conveyed  to  bim  the  legal  title 
to  said  real  estate  by  Polly  A.  Trower,  and 
that  his  possession  of  said  real  estate  had 
been  of  such  an  open  and  exclusive  character 
as  to  bring  notice  of  such  possession  and  of 
bis  rights  in  said  real  estate  home  to  all  per- 
sons who  might  deal  with  Polly  A.  Trower 
or  the  other  heirs  of  Thomas  B.  Trower,  de- 
ceased, with  reference  to  such  real  estate. 
We  tiiink  it  clear  the  complainant,  in  view 
of  the  facts  appearing  in  this  record,  has 
iko  contractual  rights  which  she  can  enforce 
by  bill  in  equity  for  specific  performance 
against  Polly  A.  Trowiar.  Nor  do  we  think 
the  bill  can  be  maintained  or  the  decree  sus- 
tained on  the  theory  that  the  power  con- 
ferred upon  Polly  A.  Trower  to  dispose  of 
said  real  estate  to  the  children  of  Thomas  B. 
and  Polly  A,  Trower  by  the  will  of  Thomas 
B.  Trower  Jbas  been  defectively  executed. 
The  rule  is  well  settled  that  a  court  of 
equity  will  not  enforce  the  nonexecution  of  a 
power,  but  may  interpose  to  supply  a  defect- 
ive execution  of  a  power  In  a  proper  case. 
A  power  is  said  to  be  nonexecuted  when  noth- 
ing is  done  towards  carrying  the  power  into 
execution,  and  defectively  executed  when 
there  has  been  an  intention  to  execute,  and 
that  intention  sufficiently  declared;  but  the 
act  declaring  the  intention  was  not  an  ex- 
ecution in  the  form  prescribed.  We  think  It 
clear  Polly  A.  Trower  never  intended  to  exe- 
cute the  power;  at  least  she  never  declared 
her  intention  to  execute  the  power.  The 
most  that  can  be  said  is  that  she  promised 
X.  B.  Trower,  if  he  desired  her  to  execute 
said  power  by  transferring  to  bim  said  farms 
and  business  house  in  Sullivan,  that  she 
would  do  so  upon  his  request,  but  said  re- 
quest was  never  made,  and  she  never  attempt- 
ed to  execute  the  said  power,  although  X.  B. 
Trower  lived  for  many  years  after  she  prom- 
ised to  execute  the  power  upon  his  request 
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Tbe  execution  of  said  power  was  discretion- 
ary with  Polly  A.  Trower,  and,  she  having 
promised  to  execute  the  same  only  upon  the 
request  of  X.  B.  Trower,  and  be  having  fail- 
ed to  make  such  request,  and  the  power  not 
having  been  executed  at  the  time  of  her 
death,  the  power,  as  to  her,  was  nonexecnted, 
and  therefore  its  execution  cannot  be  enfor- 
ced in  favor  of  a  stranger  to  the  will  of  Thom- 
as B.  Trower  after  tbe  death  of  X.  B.  Trower. 
The  nature  of  a  power  is  to  leave  to  the  free 
will  and  election  of  the  donee  the  question 
whether  it  shall  or  shall  not  be  executed,  and 
a  court  of  equity  will  not,  as  a  general  rule, 
upon  tbe  nonexecutlon  of  a  power  to  appoint 
among  a  certain  class,  take  upon  Itself  tbe 
duty  of  executing  tbe  power  In  favor  of  sucb 
objects,  especially  where  the  property  Is,  upon 
nonexecutlon,  limited  over  to  other  persons ; 
and  in  no  event  will  it  aid  a  defective  execu- 
tion of  a  power  unless  there  Is  a  meritorious 
consideration  moving  from  the  person  to  be 
benefited  by  its  execution.  22  Am.  te  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  1127. 

It  Is  provided  in  Thomas  B.  Trower's  will 
that  after  the  marriage  or  death  of  Polly  A 
Trower  the  remainder  of  his  estate  shall  go 
to  his  four  children  In  fee,  provided  It  bad 
not  been  disposed  of  by  Polly  A.  Trower, 
during  her  lifetime,  to  said  children.  The 
fee  to  the  real  estate  in  question  under  this 
provision  vested  In  the  four  children  of  Thom- 
as B.  and  Polly  A.  Trower  at  tbe  death  of 
Thomas  B.  Trower,  subject  to  be  divested 
by  the  conveyance  thereof  by  Polly  A.  Trow- 
^r  to  a  child,  or  to  one  or  more  of  tbe  chil- 
dren, of  the  said  Thomas  B.  and  Polly  A. 
Trower.  The  two  farms  described  in  the  bill 
were  conveyed,  respectively,  to  Julian  and 
Galster  by  Polly  A.  Trower  and  her  daughters 
and  their  husbands.  The  sole  effect  of  tbe 
deeds  of  Polly  A.  Trower  to  said  Julian  and 
Galster  was  to  release  her  life  estate  in  said 
farms,  as  she  was  powerless  to  convey  tbe 
fee  therein  except  to  a  child  or  the  children 
of  Thomas  B.  and  Polly  A.  Trower.  At  the 
time  of  tbe  death  of  X.  B.  Trower  be  there- 
fore was  seised  of  the  one-fourth  part  of 
said  Shelby  and  Edgar  county  farms,  which 
interest  was  never  divested  by  conveyance 
by  Polly  A.  Trower  to  a  child  or  the  chil- 
dren of  Thomas  B.  and  Polly  A.  Trower. 
The  business  house  at  Sullivan  was,  how- 
ever, conveyed  by  Polly  A.  Trower  to  Sallle 
F.  Sayer  in  fee.  It  is  said,  however,  that 
tbe  deed  made  by  Polly  A.  Trower  to  Sal- 
lle F.  Sayer  was  made  by  Polly  A.  Trower 
as  widow,  and  that  it  did  not  have  the  ef- 
fect to  pass  the  fee.  A  second  deed  was 
made,  which  cured  the  defect.  If  any  there 
was,  in  the  first  deed,  and  Polly  A.  Trower 
had  the  power,  at  any  time  during  her  life- 
time, to  dispose  of  said  business  property 
by  conveying  it  to  one  or  more  of  the  chil- 
dren of  Thomas  B.  and  Polly  A.  Trower,  as, 
in  her  discretion,  she  might  determine  ne- 
cessity and  prudence  might  dictate.  Sallie 
F.  Sayer  was  therefore  seised  In  fee  of  the 


business  house  in  SnlUvan  at  the  time  of 
her  mother's  death. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  tbe  cause  remanded  to  that 
court  for  further  proceedings  in  accordance 
with  tbe  views  herein  expressed. 

Reversed  and  remanded. 

RICKS,  3.,  took  no  part  In  tbe  decision 

of  this  case. 


EDDT  et  al.  ▼. 


(216  III.  437) 

MORGAN  et  al. 


(Supreme  Ck>urt  of  Illinois.    June  23.   1905.) 

1.  MURIOIPAI.     COBPOBATIONS— PoUCIt     PEN- 
SION Act— Retbospectivic  Effect. 

Laws  1899,  p.  101,  which  amends  Lawv 
April  29,  1887  (Laws  1887,  p.  122),  the  poUce 
peosioii  act,  by  incorporating  section  3  theteot, 
declaring  that  anyperson  who  has  served  on  the 
police  force  for  20  years  and  has  become  GO 
years  of  age  may  be  pensioned  on  half  pay,  and 
adding  that  "all  officers  entitled  to  and  bavii^ 
been  pensioned  under  said  act  to  which  this  is 
an  amendment,  after  tbe  taking  effect  of  this 
act"  shall  be  pensioned  "and  after  the  decease 
of  such  member  his  widow  or  minor  child  *  * 
*  under  16  years  of  age  shall  be  entitled  to  the 
pension  provided  for  in  this  act  of  such  a  de- 
ceased husband  or  father,"  etc.,  contains  no  pro- 
visions showing  a  legislative  intent  to  make  it 
operate  retrospectively,  and  must  be  constmed 
not  to_  80  operate,  and  does  not  give  a  pension  to 
the  widow  of  a  retired  officer  drawing  a  pension 
under  the  original  act,  who  died  before  the  adop- 
tion of  the  amendment. 

2.  Statutes— Retbobpectivb  Effeot. 

The  fact  that  an  amendment  to  an  act  in- 
corporates the  original  act  and  then  adds  new 
provisions  does  not  show  a  legislative  intent  to 
give  the  new  provisions  a  retrospective  effftct, 
but,  on  tbe  contrary,  shows  that  the  Legislatare, 
in  complying  with  the  mandate  of  the  Constitu- 
tion providing  that  an  amendment  must  propose 
an  entire  section,  desired  to  preserve  the  rights 
acquired  under  the  original  act. 

[S3d.  Note. — For  cases  in  point,  see  voL  41, 
Cent  Dig.  Statutes,  S  363.] 

3.  MUNICIPAI,     CoaPOBATIONS— POUOI     PBH- 

sioN  Act — Retbospbctive  Effect. 

Laws  1899,  p.  101  (amending  Laws  April 
29,  1887  [Laws  1B87,  p.  122],  giving  a  pension 
to  a  policeman  who  has  served  20  years  and  has 
reached  50  years  of  age),  by  providing  titat  tbe 
widow  or  minor  children  of  such  pensioned  of- 
ficer shall  have  a  pension,  is  not  a  remedial 
statute  within  the  rule  that  remedial  statutes 
are  generally  given  retrospective  effect. 

4.  Statutes — Construction. 

The  court,  in  construing  a  statute,  cannot 
consider  the  opinions  of  legislators  as  individ- 
uals, or  the  actions  and  purposes  of  the  lobby 
interested  in  its  passage. 

[E3d.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  f  292.] 

6.   MUNIOIFAI,     COBPOBATIOnS— POLIOB     PEN- 
SIONS. 

The  fact  that  a  police  pension  board  shortly 
after  the  passage  of  Laws  1899,  p.  101,  giving  a 
pension  to  the  .widow  or  minor  children  of  a  de- 
ceased police  officer,  erroneously  construed  the 
amendment  as  retrospective,  and  placed  on  the 
pension  roll  the  widow  of  an  officer  who  died'be- 
fore  the  adoption  of  the  amendment,  and  suf- 
fered her  to  remain  there  for  five  years,  does  not 
estop  the  board,  by  the  rule  of  contemporaaeoua- 
construction,  from  withdrawing  the  pension. 


Digitized  by 


v^ooQie 


in.) 


EDDY  T.  MOEQAN. 


175 


&  StATDTBS  —  COHTKHPOBARKOUS    CORBXBXTO- 

TION. 
The  rule  of  contemporaneoos  construction 
of  a  statute  has  no  application  unless  it  can  be 
said  that  the  statute  is  ambiguous,  or  of  doubt- 
ful meaning. 

[Ed.  Note. — For  cases  in  point,  see  toL  44, 
Cent  Dig.  Statutes,  S  294.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Petition  by  Margaret  Morgan  and  others 
for  a  writ  of  mandamus  to  compel  Arthur  J. 
Eddy  and  others,  as  the  police  pension  board 
of  Chicago,  to  grant  a  pension  to  the  peti- 
tioners. From  a  judgment  of  the  Appellate 
Goart  affirming  a  judgment  awarding  the 
writ,    defendants    appeal.    Reversed. 

Rehearing  denied  October  12,  1003. 

An  appeal  is  prosecuted  from  a  judgment 
of  the  Appellate  Court  for  the  First  Dis- 
trict aflirmlng  a  judgment  of  the  circuit  court 
of  Cook  county  awarding  a  writ  of  man- 
damus against  appellants.  In  October,  1904, 
appellees  filed  their  petition  In  said  circuit 
court  for  said  writ  of  mandamus,. In  which  it 
is  alleged.  In  substance :  Firat  Ttiat  James 
Morgan  was  duly  appointed  and  sworn  to 
serve,  and  did  serve,  on  the  regular  police 
force  of  Chicago  for  20  years  or  more.  .  Sec- 
ond. That  he  was  retired  by  the  police  pen- 
sion board  on  November  30,  1891,  because  he 
had  served  20  years  or  more,  and  was  en- 
titled to  a  pension  under  section  S  of  the 
pension  law,  and  was  granted  a  pension  by 
the  board  because  he  was  a  superannuated 
officer.  Third.  That  James  Morgan  died 
February  21,  1887.  Fourth.  That  appellee 
Margaret  Morgan  is  his  widow,  and  that  she 
has  not  remarried  since  his  death.  Fifth. 
That  an  amendment  to  section  3  (page  123) 
of  the  pension  law  of  1887  was  passed  and 
approved  in  1899,  which  provided  that  after 
the  decease  of  the  pensioner  the  pension  shall 
be  paid  to  the  widow,  or  a  child  or  children 
under  16  years  of  age,  eta  Sixth.  That 
this  amendment  to  section  3  was  omitted 
from  the  act  of  1887  by  Inadvertence  and 
oversight,  and  that  this  amendent,  so  passed 
In  1809,  was  intended  to  cure  this  omission, 
and  to  give  the  widows  and  children  under  16 
yean  of  age  the  same  rights  they  would  have 
had  if  the  act  had  read  originally  as  it  now 
reads.  Seventh.  That  the  said  amendment 
was  passed  after  repeated  efforts  on  the 
part  of  the  api>ellee  Margaret  Morgan  and 
oth^'s,  and  that  each  succeeding  Legislature 
from  1887  up  to  1899  was  appealed  to  to 
remedy  the  defect  and  omission  in  the  origin- 
al act  of  1887.  Eighth.  That  the  question 
of  the  retrospectiveness  of  the  amendment  of 
1800  was  fully  discussed  and  understood  by 
the  meml)er8  of  the  General  Assembly  of 
1899,  and  that  the  appellee  Margaret  Morgan 
and  others  were  present  and  heard  said 
discussion.  Ninth.  That  the  appellees  peti- 
tioned the  Legislature  at  various  times  to 
amend  the  act  of  1887  so  as  to  include  the 
widows  and  children  of  pensioned  officers 


who  bad  died  prior  to  the  year  1800,  and 
that  some  of  the  members  of  the  Legislature 
of  1890  were  also  members  of  prior  Legis- 
latures, and  that  members  of  the  assembly 
were  familiar  with  the  law,  and  that  this 
amendment  was  intended  to  be  restrospectlve. 
Tenth.  That  the  pension  board  decided  the 
act  was  retrospective,  and  placed  appellee 
Margaret  Morgan's  name  on  the  pension  roll. 
In  pursuance  of  said  amendent,  on  July  18, 
1899,  and  that  she  so  received  and  drew  her 
pension  up  to  September  20,  1901,  and  the 
board  exacted,  and  she  did  sign,  a  waiver 
to  a  claim  for  back  pension.  Eleventh.  That 
the  appellants,  the  pension  board,  without 
notice  took  her  name  from  said  pension  roil, 
and  refused  to  pay  her  pension.  Twelfth. 
That  the  amount  she  is  entitled  to  is  $47.66 
per  month.  Thirteenth.  That  a  proper  de- 
mand was  made  by  appellee  Margaret  Mor- 
gan for  her  pension,  and  said  demand  wa? 
refused  by  the  appellants.  Fourteenth. 
That  there  Is  sufficient  money  In  said  pen- 
sion fund  with  wlilch  to  pay  appellees  th« 
pension  claimed  by  them. 

In  1877  the  Legislature  passed  an  act  pro- 
viding for  the  creation  of  a  relief  fund  for 
the  police  and  fire  departments  of  cltle» 
and  villages.  Laws  1877,  p.  62.  That  act 
provides  a  method  for  raising  the  fund, 
creates  a  board  of  trustees,  and  provides  for 
the  application  of  It  to  beneficiaries.  Sec- 
tion 6  (page  63),'  is  the  only  section  that  has 
any  application  to  the  questions  raised  here, 
and  is  as  follows:  "Sea  6.  When,  in  the 
judgment  of  the  board,  a  sufficient  amount 
shall  have  accumulated  in  said  fund  to 
justify  the  application  thereof  to  the  use  fc»r 
which  the  same  is  hereby  created,  if  any 
member  of  the  police  or  fire  departments, 
while  in  the  actual  performance  of  duty, 
shall  become  jpermanently  disabled,  so  as  to 
render  proper  his  retirement  from  member- 
ship, a  sum  not  exceeding  six  hundred  dol- 
lars ($600)  per  aimum,  or  such  less  sum  as, 
in  the  Judgment  of  the  board,  the  fund  will 
justify,  shall  be  paid  to  such  member  out 
of  said  fund;  or  If  any  member,  wiille  In 
the  actual  discharge  of  duty,  shall  be  killed, 
or  shall  die  from  the  immediate  effects  of 
an  injury  received  by  him  while  in  such  dis- 
charge of  duty,  or  shall  die  after  ten  years' 
service  in  the  police  or  fire  departments, 
and  while  still  in  the  service  of  the  same, 
and  shall  leave  a  widow,  or  if  no  widow, 
any  child  or  children  under  the  age  of  six- 
teen (16)  years,  a  sum  not  exceeding  six 
hundred  dollars  ($600)  per  annum,  or  such 
less  sum  as.  In  the  judgment  of  the  board, 
the  condition  of  the  fund  will  justify,  shall 
be  paid  to  such  widow  so  long  as  she  shall 
remain  unmarried,  or  to  such  child  or  chil- 
dren while  under  the  age  of  sixteen  years." 
That  section,  as  Is  seen,  only  authorized  a 
retirement  on  a  pension  of  a  member  of 
either  of  said  forces  when  permanently  dis- 
abled, and  did  not  extend  the  benefit  of  the 
pension  to  the  widow  of  the  retired  officer  or 
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flremao.  In  1879  fLftws  18TO,  p.  72>  the  act 
was  so  amended  that  It  did  extend  to  widows 
the  benefit  of  the  pension  that  their  husbands 
enjoyed  while  under  retirement  In  1887  the 
Legislature  saw  fit  to  provide  by  separate 
acta  for  the  pensioning  of  firemen  and  mem- 
bers of  the  police  force,  and  to  discontinue 
the  further  application  of  the  provisions  of 
the  previous  joint  acts.  Each  of  the  acts 
provided  for  the  creation  of  a  relief  fund, 
and  a  board  of  commissioners,  and  Other  de- 
tails not  here  of  importance,  and  the  only 
questions  that  arise  upon  this  case  relate 
to  the  beneficiaries.  The  act  relating  to 
the  police  fund  was  approved  April  29,  1887 
(Laws  1887,  p.  122),  and  the  act  in  relation 
to  the  firemen's  fund  was  approved  May  13, 
1887  (Id.  p.  117),  and  both  became  effective 
July  Ist  of  that  year.  1  Starr  &  C.  Ann.  St 
1896,  c.  24,  pp.  837,  810.  Section  3  of  the 
act  of  1887  (Laws  1887,  p.  123),  In  relation 
to  the  police  fund,  provided  that  when  a 
person  had  served  29  years  on  the  police 
force  and  had  reached  the  age  of  80  years 
he  might  be  pensioned  on  half  pay.  Sec- 
tion 4  authorized  the  retirement  of  disabled 
oflUcers  on  half  pay.  Section  6  provided  that 
Where  a  member  should  be  killed  or  die  from 
Injuries  In  the  line  of  his  duty  his  widow 
should  be  pensioned  to  equal  one-half  his 
salary,  and  that  after  10  years'  service  If  a 
member  of  the  force  died  from  any  cause  his 
widow  should  be  pensioned.  But  that  act 
did  not  extend  to  the  widows  the  benefit  of 
a  pension  of  those  dying  while  In  retirement. 
The  provisions  of  the  act  concerning  the 
firemen's  fund  were  somewhat  different 
Section  7  (page  124)  authorized  the  retirement 
on  half  pay  of  the  firemen  who  became 
permanently,  physically  or  mentally,  disabled 
by  reason  of  service.  Under  section  8,  if  a 
member  was  killed  or  died  of  Injuries  re- 
ceived In  the  line  of  his  duty,  or  from  disease 
contracted  by  reason  of  his  occupation,  or 
should  die  from  any  cause  during  service 
or  during  retirement,  there  should  bd  paid 
to  his  widow  $30  a  month  and  to  his  children 
tmder  16  years  of  age  $6  each,  but  the  total 
amount  to  the  family  should  not  exceed 
one-half  the  monthly  salary  of  the  deceased 
member  at  the  time  of  his  death  or  at  the 
date  of  his  retirement.  Section  10  provided 
for  the  retirement  of  a  fireman  becoming  50 
years  of  age  and  serving  22  years  or  more  on 
a  pension  equal  to  one-half  of  his  salary  at 
the  time  of  retirement,  and  extended  to  his 
widow  until  her  remarriage  the  benefit  of 
his  pension; 

It  will  be  seen  tSiftt  the  two  acts  contain 
different  requirements  as  "to  the  age  and  con- 
ditions of  retirement,  and  that  the  latter 
act  extended  to  the  fireman's  widow  the 
pension  of  a  retired  fireman,  while  the  act 
toichlng  the  poHce  fund  did  not  extend  the 
benefit  of  a  retired  'policeman's  pension.  In 
1899  section  8  (page  123)  of  the  act  of  1887, 
in  regard  to  the  police  pension  fund,  was 
■mended  soas  to  read  as'f<^llows:    "Sec.  3, 


Whenever  any  person  at  time  of  taking  ef- 
fect of  said  act  to  tcMch  tM»  is  an  amend- 
ment, or  thereafter  shall  be  duly  appointed 
and  ewom,  and  have  served  for  the  period 
of  twenty  years  or  more  upon  the  regular 
constituted  police  force  of  said  dty,  village 
or  town  of  this  state  subject  to  the  provi- 
sions of  this  act;,  said  board  shall  order  and 
direct  that  such  person,  after  becoming  fifty 
years  of  age  and  his  (tervices  upon  such  po- 
lice shall  have  ceased,  and  all  ofjiceri  en- 
titled to  and  luiving  been  pensfioneA  under 
said  avt  to  which  this  it  an  amendment, 
after  the  taking  effect  of  this  act,  shall  be 
paid  from  such  a  fuud  a  yearly  pension 
equal  to  one-half  the  amount  of  die  salary 
attached  to  the '  rank  which  he  may  have 
held  on  said  police  force  for  one  year  next 
preceding  the  expiration  of  said  term  of 
twenty  years.  And  after  the  decease  of 
such  member,  his  widow  or  minor  child  or 
children  under  sixteen  years  of  age,  if  (wiy 
surviving  him,  shall  he  entitled  to  the  pension 
provided  for  in  this  act  of  such  a  deceased 
husband  or  father,  but  nothing  in  this  or 
any  other  section  of  this  act  shall  warrant 
the  payment  of  any  annuity  to  any  widow 
of  a  deceased  member ^  of  such  police  depart- 
ment after  she  shall  have  re-married.  That 
all  acts  or  parts  of  acts  In  conflict  with 
the  provisions  of  this  act  are  hereby  re- 
pealed."   Laws  1899,  p.  101. 

The  amendment  consisted  of  adding  to  the 
section  the  portions  in  italics,  and  the  al- 
legation of  the  petition  and  the  contention 
of  appellees  Is  that  that  amendment  was 
intended  to,  and  does  by  proper  reading, 
extend  to  the  widows  of  members  of  the 
police  force  who  were  drawiilg  a  retired 
officer's  pension  tbe  benefit  of  that  pension, 
although  the  ofilcer  died  before  the  time  of 
the  amendment  The  contention  is  that  the 
amendment  is  and  was  intended  to  be  retro- 
spective. Upon  a  demurrer  to  the  petition 
the  circuit  court  held  according  to  the  conten- 
tion of  appellees,  and  granted  the  writ,  and 
the  Appellate  Court  affirmed  that  Judgment 

Jolin  W.  Deckwltb  (Edgar  Bronson  Tol- 
man,  Oorp.  Counsel,  of  counsel),  for  appel- 
lants. Thomas  H.  Owens  (John  E.  Owens, 
of  counsel),  for  appellees. 

RICKS,  J.  (after  stating  the  facts).  The 
facts  relating  to  the  claims  of  the  appellees 
other  than  Margaret  Morgan  are  not  set  out 
or  mentioned  In  the  abstract  or  briefs,  and 
In  our  consideration  of  the  case  we  will  con- 
fine ourselves  to  the  facts  as  disclosed  and  re- 
lating to  the  case  of  Mrs.  Morgan.  James 
Morgan,  her  husband,  was  a  police  officer 
of  Chicago  more  than  20  years,  and  was  up- 
wards of  50  years  of  age  on  'November  SO, 
1891,  and  was  retired  as  of  that  date  from 
active  duty  on  a  pension  of  $50.50  a  month 
under  the  act  of  1887.  He  died  February 
2i,  1897.  He  drew  his  pension  from  the  date 
of  't^tlriement  to  the  date   of  Us  death. 


DL) 


EDDY  T.  MORGAN. 


177 


Neither  at  the  tline  he  was  phieed  npon  tb» 
pension  roll  nor  at  any  time  between  that 
time  and  his  death  Va*  there  any  law  con- 
Yerrlng  upon  his  widow  the  rl^ht  of  pai- 
slon.  It  Is  claimed  that  the  act  passed 
In  1889,  more  than  two  years  after  the  death 
of  the  husband,  conferred  the'  right  of  the 
pension  of  her  husband  updn  Mrs.  Morgan. 
The  power  of  the  I/eglslatur*  to  enact  a  law 
that  should  have  a  retrospectlTe  effect,  so  as 
to  confer  npon  the  appellee  Mrs.  Morgan 
the  pension  fund, '  Is  not  questioned.  The 
contention  of  appellants  la  that  the  I«gisla- 
tare,  by  an  act  of  1890,  Inwked  hiy  .appellees, 
did  not  confer  that. right  tn  either  clear  or 
apt  language ; .  but  that,  tatalng  the  constrtu^ 
tlon  of  the  act  mast  favorable  to  appellees, 
the  court  would  stUl  remain  In  doubt,  and 
that  In  such  a  case  the  act  should  be  held 
operative  In  futuro.  T«  thl«  position  of  ap- 
pellants appellees  reply .  that  the  act  by  Its 
terms  does  -clearly  confer  the  right,  but  that, 
it  it  does  not,  and  should  be  regarded  as 
douhtfnl  from  th«  reading  of -the  act  Itself, 
It  Is  a  remedial  act,  and,  being  such,  the 
xlottbt  should  be  reaf^lved  .In  faror  of  appel- 
lees, and  that  to  aid  In  the  determination  of 
•the  proper  rule  in  case  of  doubt  the  court 
may  resort  to  cpntempo;«neojis  construction, 
the  circumstances  surrounding  the  passage 
of  the  act,  the  object  to  b^  attained,  or  the 
remedy  ao,d  the  necessity  for  It.  .'. 

We  are  nn^|)le  to  find  In  the  words  or 
provisions  of  the  act  that'whlc'h  satisfies 
our  minds  that  it  was' the 'intention  of  the 
Xiegislature  that  It  tfbould  havB  «,  retrospec- 
tive effect  Sectiori  3,  alone,  of  the  act  of 
18S7,  was  amended,  and  the  Legislature  saw 
fit  to  preserve  to  t^e  policemen  then  in 
service  the  rights  thSt  had  Jiccrued  by  virtue 
of  the  act  of  1887,  amd  to  confer  upon  the 
widows  that  should  survive  such  officers 
the  right  they  had  not  before  that  time 
had  to  succeed  to  the  pension  of  their  de- 
ceased husbands  who  had  died  in  retirement 
We  may  say  the  act  went  further,  and 
preserved  the  rights  not  only  of  the  officers 
in  active  service,  but  of  the  offlcfers  drawing 
pensions  under  retirement  by  virtue  of  the 
act  of  1887.  But  to  say  that,  where  a  retired 
officer  had  died  while  drawing  a  penrion,  and 
previous  to  the  amendment  it  Is  the  inten- 
tlon  of  the  act  to  confer  the  pension  her 
deceased  husband  had  been  drawing,  or  any 
pension,  niran  his  widow.  Is  more  than  we 
are  able  to  do.  The  provision  in  the  later 
act  Is  carefully  guarded  by  the  reference 
to  things  done  and  events  having  taken  place 
imder  theact  of  1887  by  use  of  the' expres- 
sion, "said  act  to  which  this  is  an  araend- 
ment"  The  first  t>art  of  the  aet  rdates  to 
the  qnalUlcations  of  the  officers  for  retire- 
ment on  a  'pension,  and  specifies  those  re- 
quhremente,  and  Is  followed  by  the  Itallciced 
woi^ds  found  tn  the  body  of  the  section,  "and 
all  ofScerS  entitled  to  and  having  been  pen- 
sioned under  said  act  to  whl<^  this  is  an 
amendment  after,  the  taking  .effect^-<tf  OOm 
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act,"  shall  be  paid,  ete.  Are  the  words 
"after  the  taking  effect  of  this  act"  to  be 
given  effect?  If  so,  it  would  seem  that 
they  only  have 'reference  to  consequences  of 
the  act  or  things  that  shall  follow  its  pas- 
sage, and  not  "to  things  that  had  already 
taken  place^to  rljghts  that  had  already  ac- 
crued and  been  lost  fOr  want  of  a  provision 
covering  them.  The  last  clause  of  the  act 
or  section,  and  the  one  under  which  the  ap- 
pellees claim,  begins,  "and  after  the  decease 
of  such  member,  his  widow,"  etc  Clearly, 
those  words  do  not  denote  an  Intention  on 
the  part  of  the  Legislature  to  confer 
rights  upon  the  widows  of  members  dead 
before  or  at  the  time  of  the  passage  of  the 
act  If  the  language  had  been,  "and  any 
member  having  died,"  the  Intention  of  the 
Legislature  might  from  SUch  language,  be 
held  to  be  retrospective.  The  argument  that 
the  relief  of  appellees  was  a  purpose  of  the 
act  would  strike  us  with  more  force  if  there 
were  "not  a  well-deflned  purpose  expressed 
In  the  act  Itself  by  the  amendment  that  the 
wldo'^vs' of  retired  pensioned  officers  would 
succeed  to  the  rights  of  the  pensions  drawn 
|yy  their  husbands  who  should  die  after  the 
passage  of  the  act  It  affected  all  retired 
officers  living  at  the  time  the  act  wept  in- 
to'tor<x. 

The  argument  of  counsel  that  certain 
words  added  to  the  act  or  placed  in  the 
body  of  it' that  were  not  found  In  the  original 
section,  evlmce  the  intention  of  the  Legisla- 
ture to  grlve  it  retrospective  effect,  does  not 
seem  convincing  to  us.  It  is  said  that  the 
last  clause  might  have  been  added  to  the. 
original  section  if  it  were  intended  to'  benefit 
'only  the  widows  of  officees.  dying  after  the 
act  We  think  the  Legislature  advisedly 
Inserted  the  words  in  italics  in  the  body  «f 
the  original' section,  as  otherwise  confusion 
might  have' arisen  as  to  the  rights  of  officers 
who  had  been  serving  under  the  act  of  1887. 
By  our  Constitution  the  amendment  must 
propose  an  entire  section,  and  not  merely  an 
addition  to  it  by  reference.  The  section  as 
amended  Indicates  to  us  that  the  Legislature, 
in  complying  ■with  that  requirement,  wanted 
to  preserve  the  rights  of  the  officers '  who 
were  serving  under  the  original  act  ' 

In  the  construction  of  statutes  it  is  the 
duty  of  the  court  to  take  the  words  found  in 
the  statute;  and  to  give  to  each  its  ordinary, 
Usual  meaning.  We  are  n6t  permitted  to 
qualify'  words  there  found  by  introducing 
other  words  which  would  change  the  effect 
of  the  aet  to  make  It  comport  more  nearly 
with'  what  we  think  It  ought  to  be.  As  was 
said  l^  Mr.  Justice  Tlndall:  "It  Is  the  duty 
of  courts  to  confine  themselves  to  the 
words  of  the  Legislature,  nothing  adding 
thereto;  nothing  diminishing.  We  must  not 
import  into  an  act  a  condition  or  qualifica- 
tion' which  we  do  not  find  there."  D^arris 
on  Stat  200,  Another  canon  of  construction 
Isthat  statutes  are  to  be -so  e<)n8trued  iL 
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to  be  glren  a  prospective  effect  only,  unless 
the  will  of  the  Legislature  to  give  it  a  re- 
trospectlTe  effect  Is  declared  in  terms  so 
plain  and  positive  as  to  admit  no  doubt 
Thompson  v.  Alexander,  11  111.  54;  Cleary 
V.  Hoobler,  207  111.  97,  69  N.  B.  967;  Coo- 
ley'a  Const  Um.  (7th  Ed.)  529;  Bruce  v. 
Schuyler,  4  Oilman,  221,  46  Am.  Dec.  447. 
Appellees  concede  that  the  latter  rule,  as 
we  have  stated  it  Is  sound,  and  generally 
applicable ;  but  It  is  said  that  the  statute  in 
question  is  a  remedial  statute,  and  for  that 
reason  should  be  construed  retrospectively. 
There  are  various  kinds  of  remedial  statutes, 
and  those  statutes  with  relation  to  matters 
of  procedure,  and  which  affect  the  repiedy 
alone,  are  frequently,  if  not  usually,  so  con- 
strued as  to  affect  rights  of  action  existing 
at  the  time  of  their  passage,  or  rights  of 
action  accruing  upon  contracts,  or  growing 
out  of  transactions  had  before  the  passage 
of  the  act  Such  was  the  case  in  Woods  v. 
Soucy,  166  111.  407,  47  N.  E.  67,  cited  by  ap- 
pellees. The  act  In  question  is  remedial, 
as  being  contradistingulBhed  from  penal 
acts,  but  la  not  of  a  class  of  acta  that  are 
ordinarily  given  retrospective  effect  The 
general  rule  that  a  statute  shall  be  given  a 
prospective  operation  only,  unless  the  con- 
trary intent  appears.  Is  as  applicable  to  the 
statute  under  consideration  as  to  any  other 
class  of  statutes.  But  In  some  instances 
in  the  application  of  remedial  statutes  the 
rule  Is  applied  with  less  strictness.  26  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  608.  Bnt  the 
rule  of  liberal  construction  is  never  carried 
to  the  extent  of  giving  the  act  retrospective 
effect  unless  there  Is  something  in  the  act 
itself  which  indicates  the  intention  to  do  so ; 
as  where  the  Imperfection  of  the  language 
used  and  literal  construction  might  defeat 
the  intention  expressed.  Marsh  v.  Ghesnut, 
14  III.  223;  Thompson  v.  Alexander,  supra. 
If,  however,  the  intention  to  give  the  act  a 
retrospective  effect  is  not  so  clearly  found  in 
the  act  as  to  satisfy  the  court  that  such  was 
the  intention,  or  If,  from  the  reading  of  the 
act  the  court  is  doubtfnl  whether  such  was 
the  intention,  the  doubt  must  be  resolved 
against  the  retrospective  effect  of  the  act 
and  the  act  must  be  given  prospective  ef- 
fect only.  Thompson  v.  Alexander,  supra; 
Cleary  v.  Hoobler,  supra.  We  think  there 
is  nothing  in  this  act  to  indicate  an  intention 
on  the  part  of  the  Legislature  of  giving  it  a 
retrospective  effect  If  there  is,  it  is  of  so 
slight  a  character  that  the  court  would  re- 
main In  doubt  if  such  were  the  intention. 

We  do  not  regard  as  Important  the  allega- 
tion of  the  petition  that  efforts  were  made  to 
have  an  act  passed  before  and  at  the  time 
of  the  passage  of  this  act  that  should  have 
the  retrospective  effect  contended  for,  and 
that  in  the  opinion  of  certain  legislators 
BQcb  was  the  effect  of  the  act  While  Joui^ 
>tals  and  proceedings  of  the  Legislature  are 
sometimes  looked  to  In  an  endeavor  to  ascer- 


tain a  proper  construction  of  the  statute, 
so  that  the  court  may  have  before  it  what  Is 
authentic  that  surrounded  the  enactm^it 
of  the  law,  we  are  aware  of  no  authority, 
and  none  has  been  pointed  out,  where  the 
action  of  the  lobby  or  the  opinion  of  the 
legislators  as  individuals  has  been  taken 
into  account  In  fact  we  understand  the 
rule  to  be  otherwise,  and  that  such  matters 
are  inadmissible.  6  Am.  &  Eng.  Ency.  of 
Law    (2d  Ed.)   638. 

Appellees,  in  their  argument  remind  ns 
that  we  are  to  consider  the  old  law,  mischiefs 
and  Inconveniences  Introduced  by  it  and  the 
remedy  proposed  by  the  amendatory  law. 
This,  doubtless,  is  a  correct  statement  of  the 
rule  In  all  cases  where  it  is  applicable,  bnt 
we  are  unable  to  say  that  the  mischiefs  <x 
Inconvenience  contended  for  by  appellees 
was  such  as  the  Legislature  did  take  into 
account  or  should  have  taken  into  account 
or  that  they  were  trying  to  remedy.  We 
think  the  act  did  supply  a  deficiency  that 
was  qnite  material;  and  because  It  did  not 
extend  further,  and  bring  within  this  pro- 
vision the  case  of  appellees,  it  does  not  neces- 
sarily follow  that  it  fell  short  of  Its  purpose. 
Appellees  argue  this  case  as  though  It  were  a 
matter  of  contract  or  vested  right  while  In 
fact  it  is  a  mere  matter  of  largess  or  bounty. 
A  pension  Is  a  bounty  springing  from 
the  graciousness  and  appreciation  of  sover- 
eignty. It  may  be  given  or  withheld  at 
the  pleasure  of  a  sovereign  power.  Because 
one  is  placed  upon  a  pension  roll  under  a 
valid  law  is  no  reason  why  that  law  may  not 
be  repealed  and  the  pension  cease.  Walton 
V.  Cotton,  19  How.  355,  16  L.  Ed.  658 ;  Frls- 
ble  V.  United  States,  167  D.  S.  160.  15  Sup. 
Ct  586,  39  L.  Ed.  667;  26  Am.  &  Eng.  Ency. 
of  Law  (2d  Ed.)  668. 

It  is  also  insisted  that  as  the  pension 
board,  shortly  after  the  passage  of  this  act, 
construed  It  to  be  retrospective,  and  placed 
appellees  on  the  pension  roll,  and  suffered 
them  to  remain  there  for  about  five  years, 
appellants  are  estopped  or  precluded  by  the 
rnle  of  contemporaneous  construction  to  deny 
the  right  of  appellees.  The  trustees  of  the 
police  pension  fund  were  municipal  officers 
dealing  with  municipal  funds,  and,  so  far  as 
relates  to  appellees,  we  think  exceeded  their 
authority  in  granting  them  a  pension  upon 
the  theory  that  the  act  was  retrospective. 
There  is  no  principle  of  estoppel  involved. 
Appellees  were  slniply  given  a  pension  to 
which  they  were  not  entitled,  and  It  was 
paid  for  a  time,  when  the  board  that  granted 
it  (whether  constituted  of  the  same  persons 
or  others  is  not  material)  became  doubtful 
of  its  former  action,  and  dropt)ed  appellees 
from  the  pension  roll.  In  order  that  the 
rule  of  contemporaneous  construction  can  be 
Invoked,  it  must  have  continued  for  a  long 
time,  and  the  construction  must  have  been 
uniform.  So  far  as  appears  from  this  rec- 
ord, the  act  never  recetved  but  one  construe- 
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Hon,  and  that  was  In  1889.  Whether  any 
peison  other  than  the  boaM  passed  upon  It 
does  not  appear.  The  iininlclpaMtles  hare 
law  officers  who  may  be  called  upon  by  other 
officers  for  Instmctiona  in  the  discharge  of 
their  duties,  and  It  Is  not  alleged  that  any 
law  officers  or  any  court  cptistrned  this  stat- 
ute according  to  the  contention  of  appellees. 
Five  years'  practice  is  not  a  long  time,  in 
the  case  of  a  statute  of  slight  application, 
to  be  insisted  upon  as  bringing  it  within 
the  theory  of  contemporaneous  construction. 
Furthermore,  the  riile  has  no  application  un- 
less it  can  be  said  that  the  statute  Is  ambl|ni* 
ons,  or  of  doubtful  meaning.  20  Am.  &  Eng. 
Kncy.  of  Law  (2d  Ed.)  633,  634.  We  are 
unable  to  reach  the  conclusion  that  this  stat- 
ute Is  so  doubtful,  or  Its  language  so  ambigu- 
ous, that  the  rale  contended  for  should  be 
applied. 

Appellees  were  doubtless  worthy  objects  of 
the  bounty  of  the  state  or  municipality 
If  the  Legislature  had  seen  fit  to  so  provide. 
We  think  it  has  not  done  so,  and  that  the 
Judgments  of  the  circuit  court  and  Appellate 
Court  are  wrong,  and  should  be  reversed, 
which  is  done.  We  see  n»  occasion  for  re- 
jnandlng  the  cause. 

Judgment  reversed. 
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(Supreme  Court  of  lUiBoiai    Juhe  23,  1903.) 

1.  LlUTTATIOIT    or    AcnOKS — 'AUEITDllKNT  — 

New  Causk  of  Action. 

In  an  action  for  death,  the  original  declam- 
tlon  alleged  that  the  negligence  was  that  defend- 
ant so  carelessly  operated  a  car  that  It  ran 
•falnst  deceased,  and  knocked  him  off  his  bicy- 
de^  and  be  was  thereby  so  seriously  injured  that 
he  died ;  and  thereafter  an  additional  count  was 
presented,  stating  that  defendant  lo  negligently 
fan  the  car  that,  as  a  direct  result,  deceased  was 
broneht  In  collision  with  the  car,  and  knocked 
•ff  his  bicyd^  and  so  seriously  injured  that  he 
died.  HeUt,  that  the  negligence  charged  in  the 
original  count  and  that  charged  in  the  addition- 
al count  were  the  same,  and  hence  a  plea  of 
limitations  to  the  additional  count  was  properly 
overruled. 

(Ed.  Note. — For  cases  in  pohit,  see  vol.  33, 
Cent  Dig.  Limitation  of  Actions,  {{  643-64S.J 

2.  Nkouobnce — Cabe  Requibed. 

The  law  does  not  demand  that  one  in  a 
place  of  danger  shall  ezerclM  the  highest  degree 
of  self-possession,  coolness,  and  skill,  bnt  only 
such  as  an  ordinarily  prudent  and  careful  per- 
son would  exercise  in  like  situation  and  under 
like  drcnmstancet). 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  Negligence,  {  99.] 

8.  Stber  Raiuoads— Colubion  with  Tbat* 
xler— coktbiutjtobt  nloliqenok. 

In  an  action  for  death  owing  to  a  collision 
between  defendant's  car  and  the  bicycle  which 
deceased  was  riding,'  held,  that  the  question  of 
eontribntory  negligence  was  one  for  the  jury. 
4.  Sams— QuEsnoR  toe  Jtikt. 

Where  a  pleading  charged  that  defendant's 
servants  negli^ntly  placed  deceased  in  a  posi- 
tion of  great  peril,  whereby  while  exercising 
ordinary  care^  lis  received  his  injuries,  it  was 


for  the  Jury  tO  determine,  itrhether  under  the 
influence  «f  sudden  fear,  he  so  oondoeted  hlut 

self  as  to  incur  the  Imputatloa.  of  contributory 
negligence. 

[Ed.  Note. — For  cases  in  point,  see  voL'  44, 
Cent  Dig.  Street  Railroads,  {{  251,  255.] 

5.  Save— Instbuctions— Cabe  Riu)utbed  ov 
Traveleb. 
In  an  action  for  death  owing  to  the  negli- 
gence of  defendant  railroad  company,  the  court 
mstructed  that  the  f)laintifC  could  not  recover 
unless  deceased  was  in  the  exercise  of  brdinary 
care  (meaning  thereby  that  he  was  required  to 
tttercise  such  care  for  his  own  safety  not  only 
at  the  time  of  the  injury,  but  during  the  time 
and  circumstances  preceding  the  injury),  and 
that,  it  deceased  failed  to  exercise  care  tor  his 
own  safety  in  going  into  the  position  ha  was  In 
when  injured,  tbelury  should  find  for  defend- 
ant, the  same  as  if  plaintiff  had  failed  to  exer- 
cise care  at  the  precise  instant  of  the  Itajury. 
Held  that,  in  view  of  such  instruction,  another 
Instruction— that  ordinary  care  is  that  which  an 
ordinarily  prudent  person,  situated  as  the  de- 
ceased was  before  ana  at  the  time  of  the  accident, 
would  exerdse  for  his  own  safety — ^was  not  er- 
hmeous  on  the  theory  that  it  assumed  that 
plaintiff  was  not  guilty  of  contributory  negli- 
gence in  being  in  the  position  in  which  he  found 
himself  at  the  time  of  the  injury. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Frank  T.  Klnnare,  as  adminis- 
trator of  Paul  Cbrlstensen,  deceased,  against 
the  South  Chicago  City  Railway  Company. 
From  a  jadgment  of  the  Appellate  Court 
(117  IlL  'App.  1)  affirming  a  Judgment  in 
favor  of  plaintiff,  defendant  appeals.  Af- 
firmed. 

Rehearing  denied  October  11,  1905. 

James  W.  Duncan  and  C.  Le  Roy  Brown, 
for  appellant  Wing  &  Wing  and  James 
C.  .McShane,  for  appellee. 

B0G08,  J.  On  the  ground  that  servants 
of  the  appellant  company  negligently  caused 
the  death  of  Paul  Cbrlstensen,  the  appellee, 
as  administrator  of  his  estate,  recovered  in 
the  circuit  cdurt  of  Cook  county  a  judgment 
In  the  sum  of  ^,000.  The  Appellate  Court 
for  the  First  District  affirmed  the  judgment, 
and  the  cause  Is  here  on  a  further  appeal. 

After  the  expiration  of  more  than  two 
years  from  date  of  the  alleged  negligence  the 
appellee  presented  an  additional  count  to 
his  Original' declaration.  The  appellant  com- 
pany Interposed  a  plea  of  the  statute  of 
limitations,  to  which  a  demurrer  was  sus- 
tained—erroneously, as  it  insists.  The  orig- 
inal declaration  contained  one  count  The 
negligence  alleged  therein  was  that  "the  de- 
fendant through  certain  of  its  servants'  then 
and  there  In  charge  and  control  of  one  of 
Its  said  electric  street  cars  being  operated  by 
It  upon  said  street  railway  as  aforesaid,  then 
and  there  so  negligently,  carelessly,  and  im- 
properly ran,  managed,  and  operated  said 
street  car  that  said  street  car  thereby  thte 
and  there  ran  against  and  struck  the  said 
Paul  Cbrlstensen  and  knocked  him  off  his 
bicycle  upon  the  ground,  and  he  was  thereby 
then  and  there  so  seriously  and  permanently 
injured  that  he  died,  as  a  result  ot  his  said 
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injuries,;  a  short  time  aftorwards."  Tbe 
negligence  charged  In  the  addltlanal  count 
was  that  the  appellant  company  "bo  negli- 
gently, carelessly,  and  Improperly  ran,  man- 
agied,  and  operated  said  street  car  'that,  as 
a^  direct  resnlt  and  In  couseQueoce  thereof, 
the  said  Paul  Chrlstensen  was  brought  in  col- 
lision and  contact  with  said  street  car,  and 
was  thereby  then  and  thei'e  knocked  off  his 
said  bicycle  on  to  tbe  ground  there,  and.  was 
thereby  then  and  there  so  seriously  injured 
that  he  died  as  a  resnlt  of  his  said  Injnrles." 
The  negligence  charged  in  the  original  count 
and  that  charged  In  the  additional  count  are 
the  same,  namely,  tbe  negligent,;  careless 
management  and  operatI«n  of  tbe  street  cars. 
The  mpde  6r  manner  in  which  such  alleged 
negligence  caused  tbe  death  of. appellee's 
intestate  is  somewhat  differently  stated. 
The  cause  of  action  is  tbe  thing  done  or 
omitted  to  be  done,  from  which  the  right  of 
action  arose  ( Swift  &  Ck>.  v.  Madden,  165  III. 
41,  45  N.  E.  979;  Illinois  Central  Railroad 
Co.  V.  Campbell,  170  111.  103,  49  N.  B.  314) ; 
and  as  to  this  the  allegations  of  the  original 
and  additional  counts  are  ,not  different 
There  was  no  error  in  sustaining  the  demut- 
reo  to  the  plea  of  the  statute  X>t  UmitationB. 
The  refusal  of  the  trial  court  to  instruct 
the  jury,  as  requested  by  tbe  appellant  codi- 
pany,  to  return  a  peremptory  rerdict  In  its 
t^Yor,  is  itrged  as  ground  of  reversal.  ■  '  On  the 
24th  day  of  May,  1886,  at  about  2  didock  in 
the  afternoon,  tbe  deceased,  a  man  aged 
about  36< years,  and  one  Peter' Brafak,  a  rela- 
tive, were  riding,  tb/eir  .  bicycles  porthward 
alon{^  the  roadway  on  tbe  ;east  side  of  Stony 
Island  avenue.  In  the  city  of  Chicago,  This 
avenue  runs  north  and  south,  and  the  appel- 
lant company  maintained  a  double  lin;  of 
street  car  tracks  in  and  along  .the  avenue. 
A  horse  drawing  a  buggy  was  )i>elng  driven 
south  on  the  roadway  on  the  east  side  of  tbe 
avenue,  and  Brask,  who  was  riding  slightly 
in  advance  of  tbe  deceased,  turned  to  the 
right  in  prder  to  pass  between  tbe  buggy  and 
tbe  curb  of  th^  roadway.  The  deceased  turn- 
ed to  the  left,  and  while  he  was  ops  the  west 
side  of  the  buggy,  and  Brask  to  the  east 
thereof — the  buggy  being  between  them — a 
train  of  street  cars,  consteting  of -a  motor  car 
and  a  trailer,  which  was  operated  and  oon- 
trolled  by  employes  of  the  appellant  c<mipany 
was  driven  at  a  high  rate  of  speed  northward 
along  the  east  track  In  the  avenue^  and 
passed  them.  Tbe  bicycle' on  which  the  de- 
ceased was  riding  came  in  contract  with  the 
side  of  one  of  the  cars,  and  he  was  throws 
from  his  bicycle  to  the  pavem^t  of  the  street 
and  sustained  lnjiu4es  ipfaich  resulted  in  his 
death  8ome>  days  later.  The  collision  occur- 
red between  Sixty-Ninth  and  Seventieth 
streets,  and  about  60  feet  north  .of  Slx1v>- 
Ninth  Place,  whlcta  Intersects  Stony  Istand 
avenue  on  tbe  west^U'  side  tbereM.  The 
space  between  the  eastern  rail  of  appellant's 
trade  and  thd  curb  of  the  street  mas  17  feet 
Two  feet  of  this  vace  next  immediately 


east  of  and  adjoining  tbe  raV  on  t^e  east  was 
filled  wltli  cinders  and  slag,  and  was  slightly 
)ower  than  the  roadway  of  tbe  street,  from 
which  It  was  divided  by  a  wooden  plank  or 
curb.  The  roadway .  of  the  street  between 
the  cinders  and  the  curb  was  of  a  width  of 
not  exceeding  15  feet,  and  was  paved  with 
wooden  blocks.  I'be  buggy  was  moving  along 
the  middle  of  this  roadway.  The  sides  of  the 
cars  of  appellant's  train  extended,  as  vari- 
ously estimated,  from  16V^  to  18  Inches 
over  the  cinders  and  slag.  The  space  be- 
tween the  buggy  an4  the  sides  of  the  can 
was  about  6  feet  The  deceased,  was  In 
this  narrow  space  when  tbe  train  of  appel- 
lant's cars  dashed  along  the  track  at  a  speed 
of  from  12  to  16  miles  per  hour.  The  evi- 
dence fully  Justlfled  the  view  that  neither  oi 
the  bicyclists  knew  the  train  'was  In  their 
rear.  No  warning  was  given  of  the  approach 
of  tbe  train,  nor  was  the  speed  of  the  train 
slackened  In  any  degree.  The  bicyclists, 
when  within  10  or  15  feet  of  the  buggy,  turn- 
ed to  the  right  and  left,  respectively,  and, the 
appellant's  train  was  then  from  150  feet  to 
200  feet  In  their  rear.  TJie  train.  If  moving 
at  the  rate  of  12  miles  per  hour,  would  run 
about  17  feet  per  second.  _  Witnesses,  some  of 
whom  were  passengers  on  the  train,  and 
others  who  were  standing  on  tbe  sidewalk  to 
the  rear  of  the  bicyclists,  saw  and  appreciated- 
the  perilous  position  in  which  the  deceased 
would  be  placed  by  the  on-coming  train,  and  the 
Jury  TMore  wnrraiitedlnbelievtiigthatthBiaoto- 
neer,  had  be  ezevdaed  ordinary  care,  would 
hare  realized  that  ualess.  warning  should  be 
given  of  the  approach  ef  the  tralji,  or  the 
speed  thereof  slackened,  the  deceased  would 
l>e  placed  In  a  position  of  great  danger  In 
th^  narrow  space  between  the  train  and  the 
buggy.  The  court  could  not  declare,  as  mat- 
ter of  law,  that  the  deceased  was  guilty  of 
contributory  negligence,  for  tbe  reason  the 
evldeijice  tended  to  show  he  did  not  know  that 
the  train  was  approaeblag,  and  did  not  go  or 
Intend  to  go  on  the  track,  nor  on 'the  ground 
that  the  deceased  bepathe  excited  and  fright- 
ened, and  did  not  exercise  proper  skill  In  en- 
deavoring to  extrioate  himself  from  the  peril- 
ous place  In  which  he  found  himself.  There 
was  testimony  tending  to  show  that  while  be- 
tween the  train  and  the  buggy  the  deceased  pu^ 
bl^  hand  on  the  side  of  the  motor  qar,  and  that 
this  caused  his  wheel  to  "wobble"  and  to 
come  In  contact  with  the  trailer,  which 
struck  him  and  threw  him  to  the  surface  of 
tbe  street  But  this  act  of  the  deceased 
could  not  be  deemed  contributory  negligence 
as  matter  of  law. ;  'What  course  shoiold  have 
been  expected  of  an  ordUiarUy  prudent  man 
under  such  drcumsfauces  was  a  queertlon  of 
fact  The  law  does  not  demand  that,  one  in 
a  place  of  danger  shall  exercise  the  highest 
degree  of  self-possession,  coolness,  and  sklli, 
but  only  such  as-aa  ordinarily  prudent  and 
careful  person  woUld  .exercise  in  the  like 
situation  and  under  .  like  clrcumstancos. 
S  Thompson  on   Negligence^  {{  2025^  a026. 
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Thirty  lnstraodoD%  wbiob  cover  xoore  than 
12  pages  of  the  printed  abetract,  jrer^glven 
88  asked  by  tbe  appellant  oorapaDy.  One 
Instrnctlon  xequested  In  Its  behalf  was  re- 
foaed.  This  Instnictlon  read  as>  follows :  (5) 
"The  court  Instmcts  the  Juiy  that  there  can 
be  no  leoorery  against  a  party  for  merely 
trightenlng  or  alarming  the  person  Injured, 
and.  If  you  believe,  from  the  evidence  that 
Ghristensen  was  Injured  solely  by  reason  of 
b^ng  frightened  or  alarmed  Just  before  bis 
bicycle  came  In  contact  with  defendant's 
oar,  then  you  must  find  the  defendant  not 
irnllty,  even  If  you  believe  from  the  evidence 
that  the  defendant,  by  Its  servants^  pro- 
duced such  fright  or  alarm  on  his  part" 
Instructions  Nos.  28  and  80  given  at  the  re- 
quest of  the  appellant  company  treated  of 
flight  and  alarm  of  the  deceased  and  his 
conseiia^it  conduct  as  an  element  of  the 
case,  and  declared  the  law  on  that  subject 
fully  and  completely.  Instruction  No.  28  is 
as  follows:  "It  you  believe  from  the  evi- 
dence that  the  plaintiff  became  frightened 
or  alarmed  or  confused  Jast  before  coming 
Into  oolUsion  with  defendant's  car  on  ac- 
count of  getting  suddenly  into  a  position  of 
peril,  then  such  sudden  peril  will  not  excuse 
him  tor  8  Cailur^  U  there  was  any,  to 
exorcise  ordinary  care.  If  you  believe  from 
the  evldmce  that  he  brought  himself  into 
Buoh  posltiom  of  peril  by  reason  of  his  own 
negligence^  if  he  was  negligent,  or  by  rea- 
son of  running  tbe  risk  of  an  obvious  and 
serious  danger  merely  to  avoid  inconven- 
lence."  Instruction  No.  30  occupies  a  full 
printed  page  of  the  abstract,  and,  because  of 
its  length,  is  not  here  set  forth.  It  de- 
clared it  to  be  the  duty  of  the  deceased  to 
conduct  himself  with  that  coolness  and  pres- 
ence of  mind  that  might  be  expected  to 
be  exercised  by  men  of  ordinary  coolness 
and  prudence  under  like  circumstances.  It 
is  urged  that  neither  the  original  declara- 
tion nor  the  additional  count  specifies  a 
charge  of  negligently  producing  fright  and 
alarm  on  the  part  of  the  deceased,  and 
that  for  that  reason  the  court  committed 
error  in  refusing  instruction  No.  6.  The 
charge  in  the  pleading  is  that  the  servants 
of  tbe  appellant  company  negligently  placed 
tbe  deceased  in  a  position  of  great  peril,  and 
that  by  reason  of  such  negligence  he  receiv- 
ed his  injuries,  and  that  he  exercised  ordi- 
nary care  for  his  safety.  His  conduct  while 
In  a  position  of  danger  was  a  matter  of  evi- 
dence, not  of  q>ecific  allegation  of  pleading. 
Whether,  under  the  influence  of  sudden  fear, 
be  so  conducted  himself  as  to  Incur  the 
imputation  of  c<mtrlbutory  negligence,  was 
to  be  determined  by  tbe  Jury  as  a  question 
of  fact,  and  did  not  arise  as  a  matter  of 
pleading.  , 

Instruction  Mo.  1  given  at  the  request  of 
the  appellee  was  as  follows:  *^he  court 
instructs  the  Jury  that  ordinary;  care,  as 
mentioned  In  these  instructioQ^,  Is  that  de- 
gree of  care  which  an  ordinarily  prudent 


person,  situated  as  the  deceased  waa  before 
and  at  tbe  time  of  the  acoident,  ivonid  ex- 
ercise for  his  own  safety,"  As  a  criticism 
upon  this  instruction,  it  is  ui^eia  that  "It 
assun^es  that  an  ordinarily  prudent  and  cau- 
tions petBon  might  find  himself  in  the  sitaa- 
tion  that  the  plaintiff  was  In  at  the  time 
of  the  accident  and  assumes  tbathe  was  not 
guilty  of  contributory  negligenee  in  being 
in  the  position  in  whieh  be  found  himself 
at  the  time  of  the  injury."  We  see  nothing 
in  the  instruction  from  which  any  such  as- 
sumption is  indicated.  The  Instruction  fal> 
ly  directed  the  minds  of  the  Jury  to  the 
acts  of  the  deceased  connected  with  bis  going 
to  tbe  left  of  the  buggy '  and-  bringing  him- 
self into  the  situation  or  position  in  which 
be  found-himself  at  tbe  time  he  was  li^ured, 
as  well  as  his  conduct  while  in  such  position 
or  sltuatlob.  There  is  nothing  in  the  in- 
struction which  would  lead  the  Jury  to  infer 
that  if  the  deceased  exercised  due  eare  in 
his  endeavors  to  avoid  injury  or  eictricate 
himself  from  a  position  of  danger,  be  might 
recover,  without  regard  to  whethe'f  he  had 
by  bis  own  negligence  brought  himself  Into 
such  position  of  peril.  Instruction  No.  11 
given  at  the  Instance  of  the  appellant  com- 
pany BO  fully  explained  tbe  meaning  to  be 
given  by  the  Jury  to  tbe  expression  found  In 
any  of  the  instructions  that  the  deceased  was 
required  to  use  "ordinary  care  at  the  time 
of  the  Injury"  tl^at  ItvforM  be  wholly  nu- 
Justlflable  to  suppose  that  any  improper  in- 
ference could  have  arisen  in  the  minds  of  the 
Jury.  Instruction  No.  11  is  as  follows: 
"When  .the  court  instructs  the  Jury  that  the 
plaintiff  can  not  recover  unless  Christensen 
was  in  the  exercise  of  ordinary  care  at  the 
time  of  tbe  injury,  tbe  court  means  that 
Christensen  was  required  to  exercise  such 
care  for  bis  own  safety  not  only  at  the 
precise  time  of  the  injury,  but  during  the 
time  and  circumstances  precedlog  the  in- 
jury as  well;  and,  if  you  believe  from  the 
evidence  that  he  failed  to  exercise  ordinary 
care  for  his  own  safety  in  getting  into  the 
position  he  was  in  when  injured,  it  will  be 
your  duty  to  find  for  the  defendant,  tbe 
same  as  if  he  failed  to  exercise  ordinary 
care  at  the  precise  instant  of  the  injury." 

We  have  carefully  considered  the  com- 
plaint that  counsel  for  appellee,  in  the  trial 
.court,  conducted  himself  improperly '  in  the 
course  of  the  examination  of  the  witnesses, 
and  indulged  ,in  improper  argument  in  ad- 
dressing the  Jury,  but  we  do  not  find  any- 
thing which  would  suffice  to  Jnstify  the 
view  that  the  cause  of  tbe  appellant  com- 
pany was  thereby  .unduly  prejudiced. 

The  declaration  herein  was  filed  Jannar> 
7,  1897.  The  case  has  been, thrice  tried  be- 
fore a  Jury,  and  nothing  is  here  urged 
sufficient  to  show  that  the  litigation  should 
be  further  prolonged. 

Tbe  Judgment  of  the  Appellate  Conrt  is 
tree  from  error,  and  is  i^rme^      .  ,,- 


Judgment  affirmed. 
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0AI.KIN8  et  al.  ▼.  CALKINS  et  al. 
(Sapreme   Court   of   Illinois.    Jane  23,   1905.) 

Wills— Attbstaoton— Sufficiency. 

After  testator  had  signed  his  will  In  the 
presence  of  the  attesting  witnesses,  the  latter 
withdrew  to  another  room  outside  of  the  range 
of  his  vision,  and  there  signed  their  names  as 
witnesses.  The  witnesses  then  returned  to  the 
testator,  and  one  of  them  read  the  will  to  him, 
including'  the  signatures,  and  showed  the  sig- 
natures to  him,  who  said  it  was  all  right.  Beld 
not  a  compliance  with  the  statute  requiring 
wills  to  be  attested  in  the  presence  of  the  tes- 
tator by  two  or  more  witnesses. 

[Ed.  Note. — For  cases  in  iK>int,  see  vol.  49, 
Gent  Dig.  WiUs,  |§  329-^28.] 

Error  to  Circuit  Courts  Kane  County; 
Linus  C.  Rntb,  Judge. 

Suit  by  Gilbert  Calkins  and  others  against 
Charles  Calkins  and  others  to  set  aside  the 
probate  of  the  will  of  Cyrus  Calkins,  deceas- 
ed. From  a  decree  sustaining  the  will,  com- 
plainants   bring    error.    Reversed. 

Rehearing  denied  October  11,  1905. 

Aldrlcb  &  Worcester  and  Lee  Mlghell,  for 
plaintiffs  in  error.  Raymond  &  Newhall 
(Robert  Egan,  of  counsel),  for  defendants 
In  error. 

CARTWRIGHT,  C.  J.  Appellants  filed 
their  bin  In  the  circuit  court  of  Kane  county 
to  contest  the  will  of  Cyrus  Calkins,  de- 
ceased, alleging,  among  other  things,  tbat 
the  will  was  not  executed  In  conformity  with 
the  requirements  of  the  statute,  for  the 
reason  that  the  persons  signing  the  will  as 
witnesses  did  not  attest  It  In  the  presence 
of  said  Cyrus  Calkins,  but  Signed  It  In  an- 
other room  from  the  one  In  which  he  was 
lying,  and  out  of  the  range  of  bis  vision, 
where  be  did  not  and  could  not  see  the  act 
of  attestation.  F.  lil.  McNalr.  the  executor, 
and  Charles  Calkins  and  Clara  Calkins, 
three  of  the  appellees,  by  their  answer  al- 
leged tbat '  the  will  was  signed  within  the 
range  of  vision  of  the  testator,  and  tbat 
after  It  was  signed  by  the  witnesses  It  was 
immediately  presented  to  the  testator,  and 
by  him  read  over  and  acknowledged  in  the 
presence  of  said  witnesses  who  had  so  signed 
the  same.  An  issue  was  formed  and  submit- 
ted to  a  Jury  for  trial,  when  the  alleged  will 
was  presented  sfgned  by  Cyrus  Calkins  with 
his  mark,  and  with  the  usual  attestation 
clause  signed  by  Phoebe  Catlin  and  Edwin 
M.  Harris.  The  subscribing  witnesses  tes- 
tified that  the  will  was  prepared  by  the  wit- 
ness Harris,  and  was  signed  by  the  testator 
at  9  or  10  o'clock  in  the  evening;  that  the 
testator  was  lying  in  bed  with  a  broken  hip ; 
that,  after  afilxing  bis  mark  to  it,  be,  in  re- 
sponse to  a  question  by  Dr.  McNalr,  the  ex- 
ecutor, requested  said  witnesses  to  witness  it; 
that  they  took  the  will  and  went  Into  an  ad- 
joining room,  out  of  the  presence  of  the  tes- 
tator and  outside  of  the  range  of  his  vision, 
where  it  was  a  physical  impossibility  for 
blm  to  see  tbem  or  the  will,  and  sat  down 


by  a  table  and  wrote  their  signatures;  tbat 
Mr.  Harris  then  took  tbe  will  and  a  lamp, 
and  they  went  back  Into  the  room  where 
tbe  testator  was ;  that  Mr.  Harris  then  read 
the  win  to  tbe  testator,  including  the  sig- 
natures, and  showed  tbem  to  him,  and  be 
said  it  was  all  right.  The  will,  being  offered 
In  evidence,  was  objected  to  by  the  appel- 
lants on  tbe  ground  that  It  was  not  execut- 
ed In  accordance  with  tbe  statute,  and  was 
not  attested  In  tbe  presence  of  the  testator, 
or  within  bis  sight  or  view,  or  \<Mthin  the 
possible  range  of  his  vision.  The  court  over- 
ruled the  objection,  and  admitted  tbe  will 
In  evidence.  The  same  question  was  after- 
wards raised  by  instructions  asked  by  the 
appellants  and  refused,  and  the  court  gave 
instructions  at  the  Instance  of  appellees, 
stating,  in  effect,  that  there  was  a  valid 
attestation  of  the  will  if  the  Jury  found  the 
facts  to  be  as  testified  to  by  said  witnesses. 
The  verdict  was  that  the  writing  introduced 
in  evidence  was  the  last  will  'and  testament 
of  Cyrus  Calkins,  deceased,  and,  after  over- 
ruling a  motion  for  a  new  trial,  tbe  court 
entered  a  decree  In  accordance  with  the  ver- 
dict. From  tbat  decree  this  appeal  wa/s 
prosecuted. 

It  must  be  l)ome  In  mind  that  the  question 
what  will  constitute  a  valid  will  devising 
property,  or  a  valid  attestation  of  such  an 
Instrument,  is  legislative,  and  that  the  only 
legitimate  function  of  the  court  is  to  declare 
and  enforce  the  law  as  enacted  by  the  Leg- 
islature. Tbe  office  of  the  court  is  to  In- 
terpret tbe  language  used  by  the  Legisla- 
ture where  It  requires  Interpretation,  but 
not  to  annex  new  provisions  or  substitute 
different  ones.  Tbe  statute  requires  that 
all  wills,  testaments,  and  codicils  shall  be 
attested  in  tbe  presence  of  tbe  testator  or 
testatrix  by  two  or  more  credible  witness- 
es, and  If  we  should  attempt  to  change 
that  provision  so  as  to  authorize  an  attesta- 
tion out  of  the  presence  of  the  testator  or 
testatrix,  either  on  account  of  a  desire  to 
sustain  a  particular  will,  or  because  we  re- 
gard a  subsequent  acknowledgment  by  tbe 
witnesses,  or  ratification  or  approval  by  the 
testator,  just  as  good  and  effective  as  an 
attestation  according  to  tbe  statute,  we 
should  Justly  be  charged  with  offensive 
judicial  legislation.  Our  duty  is  merely 
to  determine  whether  this  will  was  attested 
in  tbe  presence  of  tbe  testator,  and  the  evi- 
dence was  that  it  was  not  so  attested,  but 
was  afterwards  read  over  to  the  testator, 
and  the  signatures  of  tbe  witnesses  were 
shown  to  him.  Attestation  is  tbe  act  of 
witnessing  the  actual  execution  of  an  in- 
strument, and  subscribing  the  name  of  tbe 
witness  in  testimony  of  the  fact  4  Cyc.  888. 
In  the  case  of  Drury  v.  Connell,  177  111.  43, 
52  N.  E.  868,  it  was  said  that  the  attestation 
of  a  win  consists  in  the  subscription  of  the 
names  of  the  witnesses  to  tbe  attestation 
clause  as  a  declaration  tbat  the  signature  of 
Digitized  by  V^OOQlC 
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the  testator  was  affixed  or  the  will  acknowl- 
edged In  their  presence,  and  In  the  case  of 
Sloan  T.  Sloan,  184  III.  579,  66  N.  E.  952,  the 
court  considered  the  question  whether  there 
is  a  distinction  between  the  attestation 
of  a  will  and  the  subscription  of  the  names 
of  the  witnesses.  In  that  case  the  proponent 
offered  to  prove  by  one  who  was  present 
that  the  will  was  signed  by  both  the  wit- 
nesses in  his  presence,  and  that  It  was  ex- 
ecuted and  published  by  the  deceased  as  and 
for  his  last  will  In  his  presence,  but  It  was 
said  that  a  different  rule  had  been  too  long 
acquiesced  in  and  understood  In  this  state, 
and  that  to  render  a  will  valid  It  must  be 
subscribed  by  the  attesting  witnesses.  The 
supposed  distinction,  as  applied  to  our 
statute,  was  rejected,  and  it  was  held  that 
an  attesting  witness  must  be  a  subscribing 
witness,  and  that  it  is  not  competent  to  prove 
a  will  by  a  person  who  was  present  and  wit- 
Bessed  its  execution  but  did  not  sign  as  an 
attesting  witness. 

That  the  attestation  mentioned  in  the 
statute  consists  in  the  witnesses  subscribing 
tbelr  names  is  shown  by  other  provisions 
of  our  statute.  In  case  of  a  deceased,  io- 
sane,  or  absent  witness,  the  court  may  admit 
proof  of  the  handwriting  of  such  witness, 
and  admit  the  instrument  to  probate  as 
though  It  had  been  proved  by  such  subscrib- 
ing witness  in  his  or  her  proper  person. 
Proof  of  the  handwriting  of  the  subscribing 
witness  in  such  a  case  raises  the  presumption 
that  the  witness  duly  attested  the  will  in  the 
presence  of  the  testator  and  believed  him  to 
possess  testamentary  capacity.  More  v. 
More,  211  111.  268,  71  X.  E.  988.  It  is  not  in- 
dispensable that  the  witnesses  shall  sign  a 
formal  clause  of  attestation.  The  attesta- 
tion clause  may  consist  of  a  simple  word, 
such  as  'Vitness,"  "attest,"  or  "test,"  or 
there  may  be  no  words  of  attestation  at  all, 
and  yet  the  signature  of  the  witness  alone 
constitutes  an  attestation  of  every  fact  neces- 
sary to  make  the  will  valid. 

The  provisions  of  the  statute  as  to  the 
signing  by  the  testator  and  the  witnesses  are 
iUltereut.  He  may  either  sign  the  will  in  the 
presence  of  the  witnesses,  or  acknowledge 
that  the  will  is  his  act  and  deed;  but  as  to 
the  witnesses,  the  only  provision  is  that  the^ 
shall  attest  the  will  in  his  presence.  All  the 
authorities  declare  that  the  object  of  the  law 
is  to  prevent  fraud  and  imposition  upon  the 
testator  or  the  substitution  of  a  surreptitious 
will,  and  to  effect  that  object  it  is  necessary 
that  the  testator  shall  be  able  to  see  and 
know  that  the  witnesses  have  affixed  their 
names  to  the  paper  which  he  has  signed  and 
acknowledged  as  his  will.  The  L^^lature 
have  determined  that  such  object  shall  be 
attained  by  requiring  the  attestation  of  the 
snbecribing  witnesses  to  be  in  the  presence  of 
the  testator,  and,  if  that  is  not  done,  it  is 
no  answer  to  say  that  some  other  method 
wonld  effect  the  same  object.  Numerous 
methods  may  be  Revised  by  which  the  testa- 


tor can  be  made  acquainted  with  the  fact 
that  the  witnesses  bare  signed  the  Identical 
will  which  he  executed  and  that  there  is  no 
fraud  or  Imposition  upon  him,  but  where 
the  Legislature  have  determined  in  what 
manner  the  object  in  view  shall  be  accom- 
plished, no  other  method  can  be  adopted,  al- 
though in  the  opinion  of  the  court  it  would 
be  just  as  effective.  To  adopt  any  other  rule 
would  open  a  limitless  field  as  to  what  would 
be  equivalent  to  a  compliance  with  the  pro- 
vision of  the  statute^ 

The  authorities  have  always  given  to  the 
word  "presence"  the  meaning  of  conscious 
presence,  so  that  the  act  of  attestation  may 
be  within  the  actual  personal  knowledge  of 
the  testator,  and  in  Witt  v.  Gardiner,  158  III. 
176,  41  N.  B.  781,  4©  Am.  St.  Rep.  150,  it 
was  stated  that  the  test  of  presence  of  the 
testator  is  contiguity,  with  an  uninterrupted 
view  between  the  testator  and  the  subscrib- 
ing witnesses,  as  the  indispensable  elmnent 
to  the  physical  signing  in  the  testator's  pres- 
ence. It  Is  not  necessary  that  the  act  of  at- 
testation be  performed  In  the  same  room,  If  it 
takes  place  within  the  testator's  range  of  vi- 
sion, where  he  can  see  the  signing,  consider- 
ing his  position  and  the  state  of  bis  health  at 
the  time.  It  Is  still  In  bis  presence  although 
he  may  turn  and  look  away  or  choose  not  to 
look  at  the  act.  On  the  other  hand,  no  mere 
contiguity  of  the  witnesses  will  constitute 
presence  if  the  position  of  the  testator  is 
such  that  he  cannot  possibly  see  them  sign. 
An  attestation  is  not  in  the  presence  of  the 
testator,  although  the  witnesses  are  in  the 
same  room  and  close  to  him,  if  some  mate- 
rial obstacle  prevents  him  from  knowing  of 
his  own  knowledge,  or  perceiving  by  bis 
senses,  the  act  of  attestation.  The  rule  so 
stated  was  reaffirmed  in  Drury  v.  C!onnell, 
supra. 

But  counsel  say  that,  according  to  the  rule 
so  stated,  a  blind  person  would  not  be  able  to 
execute  a  will.  The  rule  was  naturally 
stated  with  reference  to  sight,  because  nearly 
all  persons  can  see,  and  the  rule  would  apply 
almost  universally.  In  the  case  of  a  blind 
person,  his  will  would  be  attested  in  lUs 
presence  if  the  act  was  brought  within  his 
personal  knowledge  through  the  medlimi  of 
other  senses.  But  whether  a  person  la  blind 
or  can  see,  an  attestation  Is  certainly  not  in 
his  presence  if  he  has  no  conscious  personal 
knowledge  of  the  act  and  is  merely  told 
that  it  has  been  performed  In  another  room. 
Neither  is  there  anything  In  the  suggestion 
that,  if  a  testator  were  lying  on  his  bed  and 
could  only  look  upward,  the  witnesses  would 
have  to  be  suspended  In  the  air  over  his  head. 
Means  could  be  adopted  to  comply  with  the 
law,  and  the  plain  meaning  of  the  authori- 
ties is  that  an  attestation  is  In  the  presence 
of  the  testator  only  when  he  has  personal 
knowledge  that  the  witnesses  are  signing 
their  names  to  his  will  in  accordance  with 
his  request 

Counsel  say  that  in  this  case  the  attestb^ 
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tlon  was  within  the  knowledge  and  under- 
standing of  the  testator,  meaning  by  that 
statement  that,  from  the  question  asUed  by 
the  doctor  concerning  witnessing  the  will, 
and  the  testator's  answer  and  the  taking  of 
the  will  Into  the  other  room,  he  would  natu- 
rally conclude  that  they  went  there  to  attest 
the  will  and  were  attesting  It.  It  Is  per- 
fectly clear  tbat.be  could  not  have  been  a 
witness  to  the  attestation,  hut  that  his  knowl- 
edge, as  it  Is  called,  was  merely  an  Inference 
or  conclusion  as  to  what  was  going  on,  based 
on  other  facts. 

The  questlcHi  here  Involved  was  decided  in 
Mendell  v.  Dunbar,  169  Mass.  74,  47  N.  B. 
402,  61  Am.  St  Rep.  277,  where  the  testator 
signed  the  will  in  the  presence  of  the  sub- 
scribing witnesses,  and  they  withdrew  to  an- 
other room  In'  the  house  and  there  subscribed 
it  as  witnesses.  There  was  a  question 
whether  the  fact  that  the  witnesses  after- 
wards returned  to  the  testator,  and  one  of 
them,  with  the  assent  of  the  others,  said  that 
they  had  signed  the  will,  and  showed- him  the 
signatures,  and  he  assented  thereto,  was  a 
sufficient  compliance  with  the  statute.  The 
question  was  answered  in  the  negative.  The 
same  view  of  the  law  was  taken  in  the  case 
of  In  re  Downle'a  Will,  42  Wis.  66.  We  have 
been- referred  to  two  cases  adopting  a  con- 
trary Tiew-^3ook  V.  Winchester  (Mich.)  46 
N.  W.  106, «  li.  R.  A.  822,  and  Cunningham  v. 
Cunningham  (Minn.)  83  N.  W.  58,  51  L.  R.  A. 
642;  81  Am.  St.  Rep.  256.  In  each  of  those 
cases  there  was  a  conscious  effort  on  the  part 
of  the  conrt  to  sustain  the  will  on  account  of 
the  equity  and  Justice  of  the  case.  The  sub- 
sequent acknowledgment  was  considered  as 
effective  as  the  actual  attestation  In  the  pres- 
ence of  the  testator,  and  was  held  to  be  a 
substantial  compliance  with  the  statute.  But 
we  do  not  regard  the  reasons  given  as  suffi- 
cient to  Justify  a  departure  from  the  plain 
language  of  our  statute.  If  some  other  meth- 
od than  the  attestation  in  the  presence  of 
the  testator  would  be  Just  as  effective  to  pre- 
vent fraud.  Imposition,  or  the  substitution 
of  a  surreptitious  will,  we  deem  It  sufficient 
to  say  that  the  liCgisIature  has  prescribed 
a  particular  method  which  must  be  followed 
In  order  to  make  awlll  legal  and  valid. 

The  court  erred  in  overruling  the  objection 
to  the  will  and  In  giving  the  Instructions. 
The  decree  is  reversed,  and  the  cause  re- 
manded. 

Revised  aiid  remanded. ' 


(21«  111..  466) 

JOTCB  V.  CITY  OF  CHICAGO  et  al. 
(Supreme  Court  of  IIllDois.    June  23,  1905.) 

1,  MCMCIPAL     CoaPOBATIONS  —  POLICB     0»- 

ncEBS— Removal  fbom  Officb. 

Under  Kurd's  Rev.  St.  1903,  p.  381,  c.  24, 
par.  457,  f  12,  providing  for  the  removal  from 
office  of  officerv  in  the  dawified  civil  service 
'■JT  cause,  on  a  written  charge,  alter  bearing, 
wher«  written  charges  against  a  police  officer 
were  filed  with  the  civil  service  commissioii  of 


Chicago,  and  he  was  notified  Of  the  time  and 
place  of  hearing,  and  served  with  a  coii^  ot  the 
charges,  and  appeared,  the  oonunission  bad 
jurisdiction  to  remove  him  from  his  office. 

2.  Cebtiobaki— EVIOENCE. 

On  certiorari  to  a  civii  service  commission 
to  test  the  legality  of  its  removal  of  a  police 
officer,  evidence  aliunde  the  record  of  its  pro- 
ceeding is  properly  excluded. 

3.  MnNICIPAI,  COBPOBATIONS— MiSCOMDUCT  Of 

Police  Ofticeb— Dismissal. 

Under  Civii  Service  Act,  §  12  (Hurd's  Uev. 
St  1903,  p.  881,  c.  24,  par.  4S'r),  providing 
that  an  officer  in  the  classified  civil  service 
shall  not  be  removed  except  for  cause,  miscon- 
duct of  a  police  officer  in  unlawfully  obtaining 
money  from  the  state  Is  cause  for  his  removal, 
though  he  was  not  acting  strictly  in  the  dis- 
charge of  his  official  duties. 

[Ed.  Note. — For  cases  in  point  see  vol.  39. 
Cent  Dig.  Municipal  Corporations,  §§  492,  494.] 

4.  Cebtiobabi— DisuissAL  or  PouoEitAn— 
Review. 

Where  the  civil  service  commission  bad 
jurisdiction  of  a  proceeding  for  ttie  removal  of 
a  police  officer,  the  circuit  conrt  on  certiorari 
was  without  power  to  review  its  order  of  re- 
moval on  the  ground  that  the  commission 
wrongfully  removed  him. 
&.  Municipal  Cosiobatioiis  —  Bbuotai.  or 

Police  OmcxB. 

Where  written  charges  preferred  to  the 
dvil  service  commission  for  the  removal  of  a 
police  officer  clearly  present  the  gronsds  as- 
signed for  his  removal,  they  are  sufficient  as 
it  is  not  necessary  tliat  they  be  technically 
formulated. 

[Ed.  Note. — For  cases  In  point  see  voL  36, 
Cent.  Dig.  Municipal  Corporations,  §  499.] 

6.  Cebtiobabi— Review— Removal  or  Policb 
OmcBB. 

Where  so  objections  were  interposed  to 
written  charges  preferred  to  the  civil  service 
conm\ission  for  the  removal  of  a  police  officer, 
the  sufficiency  cannot  be  questioned  on  certio- 
rari to  review  the  proceedings. 

7.  Mn:«iciPAL  Corpobations  —  Rkicovai.  or 

POLICEUAK— -GBOUHDS. 

Civil  Service  Act  85  4,  5  (Hurd's  Rev.  St 
1903,  p.  880,  c.  24,  pars.  449,  450)  directing 
that  the  commission  shall  -  make  rules  for  re- 
movals in  nxx»>rdanoe  with  its  provisions,  and 
providing  for  their  publication  and  when  they 
shall  take  effect  do  not  require  u  statement  of 
the  grounds  on  which  removals  by  the  commis- 
sion may  be  based,  such  grounds  belne  pre- 
scribed by  section  12  (page  381,  par.  457),  pro- 
viding for  removals  for  cause. 

Error  to  Appellate  Court  First  District 
Certiorari  by  Peter  J.  Joyce  against 
Robert  Iiindblom  and  others.  From  a  Judg- 
ment of  the  Appellate  Court  affirming  a 
jadgment  of  the  circuit  court  quashing  the 
writ!  plaintiff  brings  error.  Affirmed. 
Rehearing  denied  October  11,  190S. 

The  plaintiff  in  error  filed  a  petition  in  the 
circuit  court  of  Cook  county  against  Rob- 
ert Lindblom,  John  W.  Ela,  and  Joseph  O. 
Powell,  composing  the  civil  service  com- 
mission of  the  city  of  Chicago,  for  a  com- 
mon-law writ  of  certiorari  to  test  the  legal- 
ity of  his  removal  by  said  commission  as 
lieutenant  of  police  upon  the  police  fbrce 
of  the  City  of  Chicago.  The  writ  was  Issu- 
ed; and,  as  a  return  thereto,  the  defendants 
in  error  filed  a  certified  copy  of  the  record 
kept  by  them  as  such  commission,  showing 
the-  examination,   promo^on,   and   appoint- 
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ment  of  plaintiff  in  error  to  Hie  office  of 
lieutenant  of  police  «f  said  city;  that  a 
diarge  In  ^vrlting  was  filed  in  their  ofiQce 
against  him  as  such  llentenant  of  police  by 
the  general  saperlntendent-of  police  of  said 
city,  charging  him  with  having  made  a  false 
offlcial  report,  and  Mrltb  condnct  tmbecomin? 
a  police  officer ;  that  a  tlihe  and  place  were 
fixed  by  the  commission  for  a  hearing  upon 
said  charge;  that  the  piaindfl  In  error  was 
Bommoned  to  appear  for  trial  before  said 
commission,  axtd  tras  seirved  with  a  copy 
of  said  chatiget  tliat  he  appeared  before 
Bald  cammiBSiOD,  tn  peracm  and  by  atttaney, 
at  the  tiihe  and  place  fixed  for  his  trial; 
that  witnesses  wete  sworn  and  examined, 
and  upon  due  considwation  tlie  plalnttfl  in 
error  waS  found  guilty  of  the  said  charge,. 
and  was  removed  from  the  ofiBce  of  lieuten- 
ant of  police,  by  said  commissloa  Upon 
the  return  being  filed,  the  defendants  in 
error  moved  the  court  to  quash  the  writ, 
which  motion  was  allowed  and  the  writ 
quashed,  and,  the  Judgment  of  ttie  circuit, 
court  In  quashing  said  writ ,  haTlag  been 
affirmed  by  the  Appellate  Oourt  for  the 
First  District,  the  record  has  been  brought 
to  tills  court  by  writ  of  error  for  farther 
review. 

A.  Tt.  Oash  and  JTames  H.  Hooper,  for 
plaintiff  in  error.  Colin  0.  H.  Fyffe  (Bd- 
gar  Bronson  Tolman,  Corp.  Counsel,  of  coun-' 
ael),  for  defendants  In  wror. 

HAND,  3.  (after  SUtlng  the  facts);  It 
Is  first  contended  that  the  commission  was 
without  jurisdiction  to  try  plaintiff  in  error. 
Section  12  of  an  act  entitled  "An  act  to  reg^ 
nlate  the  civil  service  of  cities"  (Kurd's 
Bev.  St  1903,  p.  S81,  C  24,  par.  467),  which 
ii'-fn  force  in  the  city  of  CSlicago,  provides 
for  the  trial  and  removal  from  office  of 
officers  In  the  classified  civil  service  for 
cause,  upon  a  written  charge,  and  after  an 
(Vportnnlty  to  be  beard  in  their  d^ense 
has  beoi  given  them.  A  charge  tn  writing 
was  filed  against  the  plaintiff  in  error.  He 
was  notified  of  the  time  and  place  fixed  for 
his  trial,  was  served  with  a  copy  of  tlie 
-charge  upon  which  he  was  to  be  tried,  and 
appeared  tn  person  and  by  attorney  before 
the  commission,  and  was  fully  beard  in  his 
own  defense,  and  was  convicted  and  remov- 
ed from  office  The  commission  was  given 
Jurisdiction  of  the  subject-matter  by  the 
statute,  and  had  Jurisdiction  of  the  plain- 
tiff in  error  by  service  of  eummons,  and  we 
fait  to  see  wherein  the  commiaslon  was 
lacking  in  JurisdletkMi  to  hear  and  determine 
his  case. 

It  ia  next  contended  that  the  circuit 
court  «rred  In  rejecting  proper  evidence 
offered  mion  behalf  of  plaintiff  in  error. 
The  rule  is  well  settled  In  this  state  that 
the  purpose  of  the  common-law  writ  of 
certiorari,  which  writ  Issues  In  cotain 
cases  from  a  superior  to  an  inferior  court 
w  txibunal  when  no  method  of  reviewing 


the  proceedings  of  such  Inferior 'court. oc. 
tribunal  is  given  by  appeal  or  otherwise,  Is 
to  bring  before  the  court  granting  the  writ 
the  record  of  such  inferior  oourt  or  tribunal 
for  Inspection  and  review,  and  that  the 
only  questions  which  can  t>e  determined  by 
that  court  are,  did  the  inferior  court  or 
tribunal  have  Jurisdiction  to  act,  and,  in 
acting,  did  it  exceed  its  Jurisdiction  or  fall 
to  proceed  according  to  the  essential  re- 
quirements of  law?  and  that,  on  the  return 
of  the  writ  being  made  by  filing  the  record 
in  court,  the  trial  is  bad  on  the  record  alone. 
It  being  inadmissible  to  form'  issttes  of 
fact  OF  to  hear  or  oonsider  evidence  relative 
to  questions  involved  upon  the.  trial  of  the 
original  proceeding  or  heard  upon-  that 
trial  (Donahue  v.  County  of  Will,  100  IH. 
04;  Blair  v.  Sennott  134  111.  78,  24  N.  £3. 
969;  Smith  v.  Commlasloners  of  Highways,- 
160  111.  386,  86  N.  B.  907;  Drainage  Com- 
missioners V.  Volke,  163  IIL  243,  46  N.  B. 
416 ;  Scbelwe  v.  Holz,  168  111.  432,  46  N.  B.' 
65;  People  v.  Lindblom,  182  111.  241,  66  N; 
B.  358),  the  court  did  not  err  in  declining 
to  hear  evidence  aliunde  the  record,  and 
pr<9erly  decided  the  case  upon  the-  face  of 
the  record  filed  as  a  return  to  the  writ 

It  is  further  contended  that  the  offoise 
with  which  the  plaintiff  In  error  was  char^ 
ged  pertained  to  misconduct  on  his  part 
while  acting  as  a  nota^  public,  and  not  toi 
misconduct  on  his  part  while  acting  as  a 
lieutenant  of  police,  and  that  although  he 
may  be  guilty  of  the  charge,  It  formed  no 
proper  basis  for  his  discharge  from  office 
as  a  lieutenant  of  police  by  the  commission. 
The  charge  is  that  the  plaintiff  in  error, 
In  connection  with  Patrolman  Tracy  and 
Sergeant  Cramer,  two  other  officers  upon  the 
police  f6rce  in  the  city  at  Gbicago,  rendered 
a  false  and  fraudulent  "mestenger's  expense 
account"  to  the  Secretary  of  State  for  the 
return  of  Joseph '  Larkin,  a  fugitive  from 
Justice,  from  Cleveland,  Ohlo^  to  the-  city  of 
Chicago,  whereby  they  obtained  from  the- 
state  $418.80  In  excess  of  the  amount  allowed- 
by  law  for  such  service^  Said  section  12 
of  the  dty  civil  service  act  provides  that 
an  officer  -In  the  classified  .dvil  service- 
shall  not  be  removed'  except  for  cause.  The 
commission  held  the  (Gaining  of  said  fund 
unlawfully  from  the  state  was  cause  for 
the  removal  of  the  plaintiff-  in  error  as  a 
lieutenant  of  police.  We  are  of  the  opinion 
they  were  right  in  so  holding,  and  do  not 
agree  with  the  c<Mitentton  that  jio  cause  la 
sufficient  for  the  removal  of  an- officer  Ld  the 
Classified  civil  service  unless  the  offense 
is  committed  while  the  officer  Is  acting  strict- 
ly within  the  line  of  his  duty  as  an  officer. 
It  would  hardly  be  urged  that  a  construc- 
tion of  the  statute  would  be  JusUfled  which 
would  require  the  commission  to  retain  a 
murderer  or  burglar  iq  the  clasalfled  dvil 
service  simply  because  be  was  off  duty  at  tb^ 
time  the  murder  or  <  burglary  was  commit- 
ted, and  was  not  acting  in  the  lin«  of  Ua 
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duty  at  the  time  be  committed  one  or  both 
of  said  crimes. 

But  it  tbe  contention  of  plalntlfC  in  error 
were  conceded  to  be  correct,  still  the  removal 
of  tbe  plaintiff  in  error  cannot  be  set  aside 
in  this  proceeding.  If  the  commission  had 
jurisdiction  to  hear  and  determine  plaintiff 
in  error's  case,  the  circnit  court  in  this  pro- 
ceeding was  powerless  to  review  its  order 
removing  the  plaintiff  In  error  as  a  lieuten- 
ant of  police  on  the  ground  that  the  com- 
mission wrongfully  removed  him  from  office. 
In  People  v.  Lindblom,  supra,  it  was  held 
the  correctness  of  the  ruling  of  a  civil  serv- 
ice commission  that  one  x)er8on  is  entitled  to 
a  certificate  in  preference  to  another  can- 
not be  raised  on  certiorari,  even  on  the 
ground  that  the  statute  on  which  such  rul- 
ing is  based  Is  unconstitutional,  and  that 
the  inquiry  in  such  case  is  limited  to  de- 
termining whether  the  commission  had  Ju- 
risdiction and  proceeded  according  to  law. 
It  is  clear,  here,  tbe  commission  had  Juris- 
diction, and  that  It  proceeded  according  to 
the  forms  of  law  applicable  in  such  case. 
In  that  case,  on  page  244,  182  III.,  and  page 
360,  55  N.  E.  the  court  said :  "The  petition- 
er seems  to  be  laboring  under  another  mis- 
conception in  regard  to  bis  rights  and  the 
power  of  the  court  In  a  proceeding  of  this 
character.  The  Inferior  tribunal,  where  the 
record  is  brought  before  the  court  by  writ 
of  certiorari,  may  have  erred  in  Its  rulings 
on  questions  of  law  during  the  progress  of 
the  trial;  or  It  may  have  erred  In  the  appli- 
cation of  the  law  to  tbe  facts  in  reaching  Ita 
final  Judgment,  and  yet  those  errors  cannot 
be  reviewed  and  corrected  In  a  proceeding 
of  this  character.  On  a  return  to  a  writ 
bringing  the  record  before  the  court,  the  Y>nly 
proper  Inquiry  is  whether  the  inferior  tri- 
bunal had  Jurisdiction  and  proceeded  legally 
— 1.  e.,  followed  the  form  of  proceedings 
legally  applicable  In  such  cases — and  not 
whether  It  correctly  decided  the  questions 
arising  upon  the  admission  or  exclusion  of 
evidence,  the  giving  and  refusing  of  Instruc- 
tions, and  other  like  questions,  during  the 
progress  of  tbe  trial.  The  rulings  of  a  court 
may  be  erroneous  and  yet  it  may  have  Ju- 
risdiction and  proceed  legally." 

It  la  also  urged  that  the  charge  filed  with 
the  commission  by  the  general  superintend- 
ent of  police  is  not  sufQciently  specific.  This 
proceeding  is  not  a  common-law  or  criminal 
proceeding,  but  an  investigation.  While  the 
plaintiff  in  error  had  the  right  to  have  the 
charge  preferred  against  him  reduced  to 
writing,  and  In  such  form  that  he  could 
clearly  understand  the  ground  assigned  for 
his  removal,  it  was  not  necessary  that  the 
charge  should  be  formulated  In  technical 
language  similar  to  that  of  a  declaration  or 
indictment  In  State  v.  Common  Council  of 
the  City  of  Superior.  90  Wis.  612,  64  N.  W. 
304,  charges  were  filed  with  tbe  common 
council  against  the  mayor  of  the  city  for 
extorting  sums  of  money  from  policemen  and 


firemen  for  political  purposes.  After  a 
bearing  upon  the  charges,  the  common  coun- 
cil removed  the  mayor  from  office.  Under 
the  Wisconsin  statute  the  mayor  could  hot  be 
so  removed  "without  cause,  nor  unless  charges 
are  preferred  against  him  and  an  oppor- 
tunity given  him  to  be  beard  in  bis  own  de- 
fense." The  court,  on  page  622,  90  Wis., 
and  pages  306,  307,  64  N.  W.,  said :  "This 
was  not  a  common-law  trial,  but  an  investi- 
gation. While  the  mayor  had  a  right  to  in- 
sist that  he  have  a  fair  hearing,  and  that  the 
substance  of  the  rules  governing  trials  at 
law  should  be  preserved,  he  cannot  require 
that  the  same  precision  and  formality  be  ol>- 
served  which  are  required  in  criminal  trials 
at  law.  These  prlqciples  govern  the  charges 
made,  as  well  as  tbe  procedure.  The  charge 
does  not  need  to  be  drawn  with  the  accuracy 
of  an  indictment.  It  is  sufficient  if  the  ac- 
oused  be  furnished  with  the  substance  of 
the  charge  against  him."  Upon  the  trial 
the  plaintiff  in  error  was  represented  by 
counsel,  and  no  objections,  as  appears  from 
the  record  filed  as  a  return,  were  made  to 
the  written  charge  for  indefiniteness  or  other- 
wise, and  It  is  too  late  now  for  him  to  raise 
the  objection  that  the  complaint  was  not  suf- 
ficiently specific.  In  State  v.  Klrkwood,  16 
Wash.  208,  46  Pac.  331,  the  relator  was  re- 
moved from  the  office  of  police  commission- 
er of  the  city  of  Seattle  by  the  mayor  upon 
charges,  and  Klrkwood  was  appointed  in  bis 
place.  The  relator  brought  suit,  in  the  form 
of  an  Information  in  the  nature  of  a  quo 
warranto,  to  oust  Klrkwood.  The  court  held 
that  In  a  quo  warranto  proceeding  it  could 
examine  the  sufficiency  of  the  charges,  and 
said  (page  300,  15  Wash.,  and  page  332,  46 
Pac.):  "The  second  contention  of  appellant, 
however,  via.,  that  the  charges  were  suffi- 
cient to  support  the  removal  of  relator,  we 
think  must  be  sustained.  These  charges  may 
have  been  somewhat  indefinite,  but  no  mo- 
tion was  made  to  make  them  more  definite 
or  certain.  No  objection  was  made  to  them 
in  any  way.  The  appellant  went  to  trial 
upon  the  complaint  as  it  was,  and  the  is- 
sues were  found  against  him,  and  we  think 
It  Is  too  late  for  him  now  to  raise  the  objec- 
tion that  the  complaint  was  indefinite  and 
not  spedfia  •  •  •  The  complaint  •  • 
*  Is  somewhat  discursive  and  indefinite, 
but  we  think  sufficient  can  be  gathered  from 
the  complaint  to  place  the  relator  upon  trial 
for  acts  which  were  Inconsistent  with  the 
duties  of  a  public  officer." 

It  is  finally  contended  that  the  ptainttfT  In 
error  could  not  be  tried  by  the  commifislon 
and  removed  fiH>m  office  for  the  offense  with 
which  he  was  charged,  as  it  is  said  the  com- 
mission had  passed  no  rule  or  rules,  under 
sections  4  and  5  of  the  city  civil  service  act 
(Hurd'B  Rev.  St  1003,  page  380,  c.  24,  pars. 
449,  450),  making  the  offense  with  which  he 
was  charged  a  ground  of  removal.  Section 
4  provides  the  commission  shall  make  rules 
to  carry  out  the  purposes  of  said  act,  and  for 
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examlnatlonB,  appointments,  and  remorala  In 
accordance  with  Its  provlalons;  and  section 
5  provides  for  the  publication  of  such  mles, 
and  when  they  shall  take  effect.  We  do  not 
understand  the  rules  In  section  .4  with  ref> 
erence  to  removals  refer  to  the  gronnds  npon 
which  removals  by  the  commission  may  be 
based.  The  gronnds  of  removal  are  fonnd  In 
section  12  of  said  act,  wh«re  It  is  provided 
that  removals  "for  eanse,"  upon  written 
charges,  after  an  opportunity  be  given  to 
the  accused  to  be  heard,  may  be  made  by 
the  commission.  It  would,  we  think.  In  a 
city  like  Chicago,  where  the  classified  dvll 
service  embraces  many  hundreds  of  persons, 
greatly  hamper  the  commission  In  the  ad- 
ministration of  the  city  civil  service  act  to 
require  it,  in  advance,  to  specify  in  written 
rules  every  case  which  should  be  deemed 
cause  for  removal,  and  the  statute  should 
not  be  held  to  require  it  so  to  do  unless  such 
requirement  is  plain.  The  charge  filed  in 
this  case,  if  true,  shows  conduct  of  the  plaln- 
tur  in  error  "unbecoming  a  police  ot&cer," 
and  which  clearly  rendered  him  unfit  to  act 
as  a  lieutenant  of  police  In  the  city  of  Chica- 
go, and  was  cause  for  and  justified  his  re- 
moval from  such  office  by  the  costmisslon. 
The  judgment  of  the  AiqieUate  Court  will  be 
affirmed. 
Judgment  affirmed. 


<n.6  111.  474) 

KIEBEL  et  al. 
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(Supreme  Court  of  Illinois.    June  23,  1906.) 

1.  Partition— Setting  Asidk  Saxs— Incbeask 

OF  Bid. 
In  the  absence  of  anything  in  the  record  to 
show  an  abuse  of  discretion,  the  order  of  the 
conrt  setting  aside,  on  the  petition  of  the  Infant 
parties  to  a  partition  proceeding,  the  Bale  to  the 
adnlt  parties,  ^1.000  more  than  the  prevailing 
hid  bieing  offered  by  one  who  did  not  have  access 
to  the  absrtract.  which  was  in  the  possession  of 
one  of  the  purchasers,  and  who  did  not  think  the 
order  of  sale  a  protection  to  bidders  in  caae  of 
defective  title,  will  not  be  set  aside. 

[Bd.  Note. — For  cases  in  point,  see  vol.  88, 
Cent.  Dig.  Partition,  $§  367-370.] 

Z  Same— Exceptions. 

tinder  Hard's  Rev.  St.  1899,  c.  106,  {  29, 
providing  that,  after  a  report  of  sale  is  made 
by  the  master,  any  persons  interested  ma.r  file 
exceptions  thereto,  the  petition  of  infant  defend- 
ants in  partition  proceedings,  asking  that  the 
sale  l>e  vacated,  is  a  sufficient  basis  for  an  order 
setting  it  aside. 

3.  Same — Absoldte  Offeb. 

Though  the  offer  to  increase  the  bid  made 
in  a  petition  to  set  aside  a  partition  sale  is  con- 
ditioned, it  is  enough  that,  before  the  order 
vacating  the  sale,  the  offer  is  made  absolute. 

iBd.  Note. — For  cases  in  point,  see  vol.  38, 
Cent  Dig.  Partition,  H  369,  370.] 

4.  Sake— Bond  of  Biddbb. 

A  bond  of  a  i>erson  to  increase  the  bid  is 
sufficient  security,  withnut  a  cash  deposit,  to 
authorize  an  order  for  a  new  sale  in  partition 
proowdings. 

Appeal  from  Superior  Court,  Cook  County ; 
M.  Kavanagli,  Judges 


Suit  by  Anna.  K.  Kiebel  and  Jacob  Eiebel 
against  Edward  J.  Leick  and  others  for  parti- 
tion sale.  From  an  order  setting  aside  the 
sale  to  complainants^  they  appeal.    Affirmed. 

Rehearing  denied  October  12,  1905. 

On  July  11,  1904,  a  bill  was  filed  In  the 
superior  court  of  Cook  county  for  the  parti- 
tion of' certain  real  estate  in  the  city  of 
Chicago  between  Jacob  Kiebel,  Anna  K.  Kie- 
bel, Edward  J.  Lelck,  Casper  J.  Leick,  Al- 
fonse  M.  Leick,  and  Is^ibel  May  Lelck ;  the 
last  four  being  minors.  The  premises,  being 
reported  not  susceptible  of  partition,  were 
appraised  at  $9,000,  and  a  decree  of  sale  en- 
tered. On  January  8,  1905,  at  a  sale  by  the 
master,  they  were  purchased  by  appellants 
for  fll,000.  After  the  report  of  sale  had 
been  filed,  but  before  it  was  approved,  appel- 
lee Mathias  J.  Lelck,  as  guardian  ad  litem  of 
the  Infant  defendants,  moved  the  court  to  set 
the  sale  aside,  and  In  support  of  the  motion 
filed  a  petition,  and  alleged  that  it  bad  been 
made  upon  the  terms  that  the  title  should 
be  perfect,  or  the  sale  vacated;  that  one 
George  Manlerre  was  desirous  of  purchasing 
said  premises,  but  his  attorneys  did  not  con- 
sider the  order  of  sale  a  protection  to  bid- 
ders, and  for  this  reason  he  had  declined  to 
make  any  bid ;  that  the  abstract  of  title  was 
in  the  possession  of  the  said  Jacob  Kiebel, 
and  other  parties  did  not  have  access  to  it; 
that,  owing  to  the  absence  of  the  abstract, 
the  sale  was  not  made  for  the  best  price  ob- 
tainable, and  said  Manlerre,  if  a  complete 
abstract  of  title  were  delivered  to  him,  and 
the  same  showed  a  good  and  merchantable 
title,  would  bid  for  said  premises  the  sum  of 
$12,100,  and  would  deposit  with  the  master 
the  sum  of  $1,000  as  earnest  money,  to  be  re- 
turned if  the  title  was  not  good.  The  peti- 
tion prayed  that  the  sale  be  vacated,  set 
aside,  and  a  resale  ordered.  The  purchasers 
answered  the  petition,  asking  that  the  sale  be 
conflrmed,  and  offering  to  take  the  title  with- 
out an  abstract,  alleging  there  was  no  fraud 
in  the  sale;  that  the  premises  had  been  sold 
for  their  full  value ;  and  that  the  offered  bid 
of  Manlerre  was  merely  conditional.  Upon 
a  hearing  of  the  motion  and  the  answer  there- 
to, the  court  found  that  it  was  for  the  beet  in- 
terest of  the  minors  that  the  sale  be  vacated, 
and  a  resale  ordered,  and  the  bond  of  Man- 
lerre was  ordered  to  stand  In  lieu  of  a  cash 
tender.  From  this  order  an  appeal  has  been 
prosecuted  to  this  court 

Lynden  Evans,  for  appellants.  Ernest 
Saunders,  for  appellee  guardian  ad  litem. 

WILKIN,  J.  (after  stating  the  facts). 
The  only  question  for  determlnatton  is 
whether  or  not  the  superior  court -properly 
set  the  sale  aside.  It  is  the  policy  of  the  law 
to  give  permanency  and  stability  to  judicial 
sales,  and  to  give  to  the  purchaser  the  benefit 
of  his  bid,  but  there  are  cases  in  which  such 
sale  will  be  set  aside  even  in  the  absence  of 
fraud.    The  chancellor  is  vested  with  a  sound  ^ 
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legal  discretion  In  Erach  cflses,  which,  bow- 
ever,  aiiist  be  exercised  aceordlng  to  estab- 
Usbed  rales  of  law.  Ayres  ▼.  Baumgarten, 
15  111.  444  Wbere  a  judicial  sale  bas  been 
conducted  In  the  nsnal  manoer,  and  tbe  pur- 
chaser Is  a  stranger  to  the  order  of  sale, 
mere  Inadequacy  of  price  will  not  Justify  a 
court  in  vacating  the  sale  and  deprlying  the 
vendee  of  the  benefit  of  bis  purchase  unless 
the  Inadequacy  Is  such  as  to  amount  to  evi- 
dence of  fraud.  Barling  v.  Peters,  134  IlL 
606,  26  N.  E.  765.  But  if  fraud  or  miscon- 
duct In  the  purchaser,  or  In  the  officer  con- 
ducting the  sale,  or  other  persons  connected 
therewith,  bet  shown,  or  if  the  owner  or  party 
interested  has  been  surprised  .or  misled  into 
a  mistake  by  the  conduct  of  the  purchaser  or 
by  the  officer  or  any  person  connected  with 
tbe  sale,  such  facts  will  be  considered,  to- 
gether with  the  Inadequacy  of  price,  and  tbe 
sale  set  aside.  If  in  the  sound  discretion  of 
the  court  it  should  appear  to  be  for  the  best 
interest  of  the  parties  concerned.  Wilson  v. 
Ford,  IGO  111.  614,  60  N.  E.  876.  On  an  ap- 
plication to  vacate  a  Judicial  sale  the  court 
should  also  take  Into  consideration  the  fact. 
If  sbpwn,  that  the  parties  Interested  are  un- 
der disabilities.  Adults  are  able  to  bid  for 
themselves  or  have  others  do  so,  and  thus 
protect  their  rights  and  obtain  the  full  value 
of  tbeir  Interests  in  premises  sold;  but  not 
so  as  to  Infants.  They  are,  by  their  disabil- 
ity, prevepted  from  protecting  themselves 
against  loss.  Courts  of  equity  are  tbe  guard- 
ians of  all  Infants  within  their  Jurlsdictlcm, 
.whose  rights  are  under  their,  special  protec- 
tion ;  hence  a  ;sale  of  real  estate  should  be 
set  aside  where  the .  Interests  of  Infants  are 
involved.  If  the  coui;t  can  see  that  to  refuse  to 
do  BO  will  result  In  substantial  and  irrepa- 
rable loss  to  them.  In  other  words,  the  pol- 
icy of  the  law  to  give  permanency  to  Judicial 
sales  should  not  be  enforced  contrary  to  the 
lights  of  infants  or  .others  under  disability. 
In  the  case  at  bar  four  of  the  six  parties  to 
the  suit  were  Infants.  The  price  offered  was 
$1,000  Is  excess  of  the  prevailing  bid.  There 
was  a  question  raised  ais  to  the  title  to  tbe 
premises  and  the  possession  of  the  abstract 
of  title.  The  case  was  heard  by  tbe  chancel- 
lor in  open  coiurt  He  was  familiar  with  all 
of  the  facts,  and  decided  that  it  was  for  the 
best  Interest  of  the  infants  that  the  sale 
should  be  set  aside  and  the  premises  reofp 
fered  to  the  highest  bidder.  It  was  a  ques- 
tion within  his  sound  dlscretl(»,  and  we 
cannot  say,  from  tbe  record  before  us,  that 
such  discretion  was  abused,  or  was  not  ex- 
ercised In  accordance  wltb  tbe  rules  of  law 
governing  sudi  Cases. 

It'ts  next  urged  that  no  exceptions  were 
filed  to  tbe  sale  within  the  meaning  of  the 
statute,  and  that  the  offer  to  Increase  the  bid 
was  merely  conditional,  and  that,  as  no 
earnest  money  was  paid  Into  court  by  tbe  bid- 
der, the  order  setting  aside  the  sale  should 
be  reversed.    Section  29  of  chapter  106  of 


Hurd's  Stattites  of  1809  provides  that,  after 
a  report  of  sale  is  made  by  the  nMstar,  any 
person  Interested  may  file  exceptions  tbetxta. 
No  particular  tocm  for  such  exceptions  is 
prescribed.  The  guardian  ad  litem  toe  the 
Infant  defendants  filed  his  petition  asking 
that  the  sale  be  vacated.  We  are  of  tbe  opin- 
ion that  the  petition  was  Bufficleot,  under  tbe 
statute,  as  a  basis  for  an  order  setttog  aside 
tbe  sala  The  offer  to  increase  the  bid  ac- 
cording to  the  petition  was  conditional,  bat 
before  the  sale  was  ordered  set  aside  tbat 
offer  was  made  absolute,  and  a  bond  executed 
In  place  of  the  earnest  money  being  paid  Into 
court.  We  think  this  was  sufficient  to  pro- 
tect the  rights  of  the  parties,  in  consideration 
of  the  power  of  the  court  to  punish  for  con- 
tempt in  case  of  a  failure  to  comply  wltb  tbe 
bid. 

We  find  BO  sufficient  reasmis  tor  disturbing 
the  decree  of  the  superior  covrt.  It  will  ac- 
cordingly be  affirmed. 

Decree  afllrmed. 


(216  III.  .478) 
BYEKBTT  v.  PEOPLE. 
(Supreme  Court  of  Illlfiois.   June  2S,  1906l) 

1.  MlTBBBB^BVIDKNCB— SonrOIBllCT. 

Evidence  held  sufficient  to  support  a  ooa> 
viction  for  murder. 

2.  Saiie— Instructions— Pbksukftions. 

In  a  prosecation  for  murder,  a  statement 
that  all  the  preanmptlons  of  the  law,  independ- 
ent of  the  evidence,  are  in  favor  of  innooencc, 
and  that  every  person  is  presumed  to  be  in- 
nocent until  he  is  proven  guilty,  is  a  sufficient 
statement  as  to  the  presumption  of  Innocence. 
[Ed.  Note. — For  eases  In  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  {§  1846,  1847.] 
S.  Same. 

In  a  prosecution  for  morder,  in  which  the 
vital  question  was  whether  the  fatal  shot  was 
fired  by  defendant,  an  Instraction  that,  though 
the  Jury  might  find  tbat  defendant  fired  one  or 
more  shots,  still,  l>efoTe  they  could  find  him 
aoilty,  they  must  also  find,  beyond  a  reasonable 
doubt,  tbat  one  of  the  shots  was  the  cause  of 
tbe  death  of  the  deceased,  rendered  unnecessary 
the  giving  of  a  requested  instruction  that,  if  the 
jury  had  a  reasonable  doubt  as  to  any  one  of 
the  facta  necessary  to  make  oat  the  case,  they 
should  acquit. 

4.  Same. 

Where,  In  a  prosecution  for  murder.  It  ap- 
peared that  several  persons  were  discharging 
firearms  at  the  time  deceased  was  killed,  hut  the 
evidence  for  the  state  was  sufficient,  if  believed, 
to  show  that  defendant  fired  the  shot  which 
caused  the  death,  error  in  ^vlng  an  instrnction, 
not  supported  by  the  evidence,  authorizing  a 
conviction  if  defendant  aided  or  abetted  in  the 
killing;,  was  not  cause  for  reversal. 

5.  SaUE— ClBCITMSTANTIAL   EVIDENCE. 

In  a  prosecution  for  murder,  an  instructioa 
that  where  the  evidence  is  circumstantial  it 
must  be  absolutely  incompatible  with  any 
reasonable  liypothesis  except  the  guilt  of  ac- 
cused was  sufficient  to  Justify  the  refusal  of  re- 
quested instructions  to  the  effect  that  the  cir- 
cumstances muse  be  such  that  they  could  not 
reasonably  be  true  and  the  defendant  be  inno- 
cent.- 

Error  to  Criminal   Court,  Cook  Countr; 
B.  S.  Tuthlll,  JtHlge. 
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lonney  Everett  was  convTcted  of  murder, 
and  brings  errw.    A£Srmed.' 
Rebearfng  denied  October  12,  1905. 

Blcbard  J.  Finn,  for  plaintiff  In.  error. 
W.  H.  Stead,  Atty.  ©en.,  John  J.  Healy, 
State'8  Atty.,  and  Fletcher  Dobyns,  Asst 
State's  Atty.,  for  the  People. 

BICES,  X  Plaintiff  In  error,  together 
with  John  Oibson,  John  Gallion,  and  Albert 
Johnson,  was  Indicted  at  the  October  term 
of  the  circuit  court  of  Cook  county,  char- 
ged with  the  murder  of  Henry  Maakey.  At 
the  December  term  the  defendants  entered 
tbelr  plea  of  not  guilty,  and  the  trial  was 
entered  upon.  After  it  had  proceeded  for 
a  time,  a  nolle  prosequi  was  entered  as  to 
defendants  GallioQ  &nd  Johnson,  and  later 
a  like  order  was  entered  as  to  the  defendant 
Gibson.  The  trial  proceeded  as  to  the 
plaintiff  in  error,  who  was  found  guilty, 
and  his  punishment  fixed  at  Imprisonment 
in  the  penitentiary  for  14  years.  Motions 
for  new  trial  and  in  arrest  were  made  and 
oTerruled,  and  judgment  entered.  From 
that  Judgment  this  writ  Is  prosecuted. 

On  August  20,  1904,  the  employes  at  the 
Union  Stockyards  were  on  a  strike,  and  the 
plaintiff  in  error  and  many  others  were  em- 
ployed In  the  yards  in  the  place  of  the  strik- 
ers, and  were  called  "strike  breakers."  They 
were  taken  to  and  from  their  work  by 
special  train.  At  about  6:30  o'clock  p.  m. 
of  that  day  a  train  of  nine  coaches  and 
engine,  loaded  with  these  so-called  strike 
breakers,  many  of  Whom  were  women,  was 
X>a8slng  down  Fortietb  street,  east  from  the 
yards,  towiard  the  City.  A  majority'  of  the 
passengers  on  the  train  were' colored  people. 
Emerald  avenue  crosses  Fortieth  street,  and 
Js  a  street  running  north  and'  south,  and  is 
of  the  width  of  about  00  feet  Approach- 
ing Emerald  avenue  from  the  west,  the  train 
passed  under  a  viaduct  which  carries  traffic 
over  Fortieth  street  at  Emerald  avenue.  At 
that  point  Fortieth  strieet  is  covered  by 
many  railroad  tracks,  and  on  the  day  In 
question  Henry  Maskey,  the  deceased,  and 
several  other  persons,  were  standing  on  the 
sooth  side  of  the  crossing,  and  others  were 
on  the  north  side  of  the  crossing.  A  police 
officer  bad  escorted  five  women  to  that  cross- 
ing to  take  that  train,  and  placed  them  in 
custody  of  one  John  E.  Klnsella,  a  switch 
watchman  at  that  crossing,  with  directions 
to  stop  the  train  In  order  that  the  women 
might  get  aboard.  When  the  train  reached 
the  crossing  the  switchman  signaled  it  to 
«top,  and  It  did  stop,  with  the  third  car 
from  the  front  of  the  train  on  the  crossing. 
Maskey  at  that  time  was  standing  a  little 
south  of  the  train,  leaning  against  a  telci; 
graph  pole.  The  train  was  heavily  loaded-^ 
«o  much  So  that  the  platforms  were  covered 
with  people,  and  it  was  difficult  to  get  access 
to  them.  One  of  the  women  attempted  to 
get  on  the  car,  but  in  doingi  so  .lost  her  bal" 
Bttce,  or  in  some  manner  fell  bade  from- the 


car,  and  screamed.  A  Bignal  was  given  tor 
the '  train  to  move  ahead,  ^d  the  woman 
fell  Just  as  the  ear  started.  Her  soreamine 
seemed  to  excite  others  there,  and:  the  evi- 
dence, tends  to  show  that. other  women  there 
also  screamed.  The  cars  back  of  this  third 
ear  were  either  under  or  west  of  the  viaduct, 
so  that  the  view  was  obstructed.  While  the 
evidence  does  not  expressly  so  show,  it  is 
manifest  that  those  on  the  train  that  were 
working  in  the  stockyards  anticipated  an  at- 
tack' on  the  train-  by  the  strikerst  and  the 
hallooing  of  the  womoi  caosed  a  panic  to 
start,  which  spread  through  the  train.  .Im- 
mediately upon  the  screaming  and  -  the 
starting  of  the  cars,  shooting  began  from  the 
third  car  from  the  front,  and  as  the  various 
cars  passed  the  crossing  a  number  of  shots 
were  fired 'from  each  car,  both  on  the  north 
and  south  aides,  OMtll  the  third  car  ^om  the 
rear  was  at  the  crossing,  and  as  that  car 
polled  Onto  the  crossing'  the  evidence  shows 
that  plaintiff  iU'  error  went  to  the  open  win- 
dow on  Hie  aontb  side  of  the  car,  and  towards 
the  center,  and  «xt«ided  his  arm  through  the 
open  window  and  fired  three  shots.  Just  at 
that  time  three  persons  were  struck  by  bul'- 
lets,  namely,  Henry-  Maskey,  Dennis  Ryan, 
and  Henry  Hanson.  They  were  all  standing 
near  each  other.  .  Byan  and  Maskey  w^ere 
killed,  and  Hanaan  slightly  injured.  Mas- 
key  was  shot  Is  the  forehead,  and  almost 
directly  between  the  eyes,  and  died  instant- 
ly. The  bullet  that  killed  him  was  fro^  a 
SS-eallber  grm.  There  was  no  attack  made 
upon  the  train,  nor  was  there  any,  threat  or 
attempt' to  makeione,  so  far  as  shown  by  the 
evidence^  nor  was  there  a  shot  fired,  other 
than  those  from  "the  train.  The  .  evidence 
tends  to  show  that  there  were  from  50  .to 
100  shots  fired  altogether,  some  witnesses 
placing  the  number  of  shots  fired  from  the 
car  alone  in  which  defendant  was,  as  high 
as  fifty.  It  la  manifest  from  the  evidence 
that  there  was  much  excitement  and  indis- 
criminate discharging  of  firearms  by  those 
on  the  train. 

A  reversal  is  urged  upon  the  ground  that 
the  evidence  does  not  sufficiently  point  out 
the  plaintiff  in  error  as  the  person  who  fired 
the  fatal  shot,  and  that  the  court  erred  in 
giving  and  refusing  instructions.  The  shoot- 
ing was  without  provocation  or  justification, 
and,  BO  far  as  It.  was  directed  toward  those 
standing  in  the  street,  wa^  so  reckless  and 
wanton  and  in  such  utter  disregard  of  ^nmap 
life  that  the  law  would  imply  malice. 

When  the  polle  was  entered  as  to  the  co- 
defendants  of  the  plaintiff  in  error,  they  wove 
placed  upon  the  stand  by  the  people.  John- 
son testified  that  he  was  in  the  third  car  from 
the  rear,  sitting  facing  a  lady  on  the  south 
side  of  the  traln,..and  that,  as  the  car  pulled 
onto  Emerald  avenue,  Gibson  and  i^alntlff  in 
error  passed  between  them  and  to  the  open 
-window  and  began  firing;  that  the. lady  got 
up  and  ran;  that  he  knelt  down  between 
the  seats  to  protect  himEtelf,  and  tha-^  tbre|B^ 
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Bhota  were  fired,  apparently  over  his  bead; 
that  after  the  firing  ceased  he  Baw  Everett 
take  cartridges  out  of  his  stocking  and  hide 
them  beliliid  the  seat,  but  did  not  see  the 
rcToIver.  Gibson  testified  that  when  the 
shooting  began  he  was  standing  In  the  third 
car,  talking  to  other  parties,  and  that  the 
plaintiff  in  error  came  into  the  car,  and  went 
to  the  open  window,  and  was  firing  his 
pistol ;  that  just  as  Everett  ceased  firing  he 
looked  out  of  the  window,  and  saw  the  de- 
ceased, Maskey,  lying  down  near  a  telegraph 
pole.  Galllon  testified  that  he  was  dowu 
near  the  end  of  the  third  car  from  the  rear 
when  'the  shooting  took  place,  and  that  when 
it  ceased  he  got  np  and  went  toward  the 
middle  of  the  car,  and  found  Everett  and 
Johnson  sitting  in  seats  on  the  south  side 
of  the  car,  facing  each  other;  that  he  sat 
down  by  Johnsonj  and  that  about  that  tlmti 
some  one  said:  "Hide  your  guns.  They 
are  searching  the  car;"  and  that  he  saw 
Everett  put  a  gun  similar  to  the  one  in  evi- 
dence under  his  seat;  and  that  Everett  then 
put  his  left  foot  on  the  seat,  took  some 
cartridges  out  of  his  stocking,  and  rammed 
them  down  between  the  cushion  and  the 
back  of  the  seat,  and  they  fell  through  on 
the  floor.  KInsella  testified  that  he  stood 
near  the  train,  on  the  north  side,  and  was 
trying  to  get  the  women  on ;  that,  wh^i  the 
women  screamed,  shooting  began  at  the 
third  car  from'  the  front,  and  continued  until 
after  the  third  car  from  the  rear  had  come 
upon  the  crossing ;  that  in  the  third  car  from 
the  rear,  and  on  the  south  side  and  toward 
the  center  of  the  car,  he  saw  a  blac^  hand 
extended  through  the  window,  holding  a 
bine-steel  gun ;  and  that  from  it  tiiree  shots 
were  fired  rapidly;  and  stated  that  the  gun 
he  saw  out  at  the  window  resembled  the 
gun  In  evidence.  Then  he  heard  some  one 
halloo  or  exclaim,  "Oh!"  and  looked  around 
and  saw  the  deceased,  Maskey,  on  the  ground, 
and  that  tiiose  shots  from  the  blue-steel 
gun  were  the  last  shots  that  were  fired. 
Henry  Hanson  testified  that  he  was  standing 
at  the  crossing,  and  within  three  feet  of 
Maskey.  He  describes  the  beginning  of  the 
shooting  and  its  continuance  substantially 
as  does  KInsella.  He  says  Ryan,  Maskey, 
and  himself  were  all  shot  about  the  same 
time,  and  that,  when  they  were  shooting,  the 
third  car  from  the  rear  was  in  the  middle  of 
the  crossing  at  Emerald  avenue.  He  says 
he  saw  a  blue-steel  gun  coming  out  of  the 
window  of  the  third  car  from  the  rear,  and 
saw  three  shots  fired  from  it;  that  one  of 
these  shots  struck  him  and  knocked  him 
down,  but  he  was  able  to  get  up  immedi- 
ately; that  that  ball  struck  a  bar  on  his 
watch  chain,'  and  its  course  was  deflected  by 
it,  cutting  the  skin  slightly,  and  lodging  In 
the  lining  of  his  coat.  He  swears  that  the 
gun  he  saw  resembled  the  one  offered  in  evi- 
dence. 'When  the  shooting  had  ceased,  the 
train  was  pulled  out  from  the  crossing  a 
short  distance,  and  held  until  the  arrival  of 


police  officers,  who  searched  the  train  for 
firearms.  Officer  John  Tracy  was  one  of 
those  who  searched  the  car  In  which  plaintiff 
In  error  was.  He  testified  that  officers  en- 
tered at  each  end  of  the  car  and  worked  to- 
ward the  center,  and  at  about  the  center 
of  the  car  he  found  Everett,  Johnson,  and 
Galllon  together;  that  Everett  had  his  head 
out  of  the  window,  and  he  rapped  him  with 
his  club  and  told  him  to  come  in ;  that  Ever- 
ett came  In  out  of  the  window  and  looked 
at  him :  that  he  lifted  up  the  seat,  and  found 
under  It  a  blue-steel  revolver,  which  was 
offered  In  evidence,  of  38-caIiber,  and  also 
found  under  the  seat,  by  the  revolver,  eight 
cartridges  of  38-caliber,  and  that  the  gun  had 
In  It  three  exploded  cartridges  and  three  un- 
exploded  cartridges.  The  evidence  shows 
that  the  bullets  that  killed  Maskey  and  Ryan 
and  struck  Hanson  were  of  38-caliber.  The 
officer  also  stated  that  In  this  car  but  two 
guns  were  found.  Officer  Enstrum  helped 
search  the  car,  and  be  found  an  Iver- John- 
son revolver  of  38-caIlber  under  the  seat 
occupied  by  a.  colored  woman  named  Sophia 
Johnson.  It  was  loaded,  and  did  not  ap- 
pear to  have  been  fired.  There  were  a  num- 
ber of  women  In  this  car,  but  they  were  not 
searched.  After  the  passengers  got  out  of 
the  train  the  cars  were  searched,  and  six 
revolvers  and  numerous  other  weapons  were 
found,  but  it  does  not  appear  whether  any 
of  them  were  found  in  this  car. 

The  evidence,  we  think,  sufficiently  shows 
that  other  firearms  were  discharged  in  this 
car,  and  also  out  of  the  windows  of  it,  and 
we  do  not  attribute  much  probative  force 
to  the  circumstance  that  the  gim  of  plain- 
tiff in  error  was  the  only  one  that  was  found, 
having  discharged  cartridges  in  it  One- 
half  hour  had  elapsed  between  the  time  of 
the  shooting  and  the  time  of  the  searching 
of  the  cars,  and  there  was  plenty  of  oppor- 
tunity to  hide  and  transfer  weapons  from 
one  car  to  another,  and  rekiad  those  that  had 
been  fired.  If  sufficient  forethought  bad  been 
exercised  to  do  so.  But  from  what  has  been 
narrated  above  it  is  quite  clear  that  there 
was  sufficient  evidence  before  the  Jury  to 
warrant  the  conclusion  reached,  if  they  gave 
credit  to  the  witnesses.  No  witness  was 
sought  to  be  Impeached.  It  is  claimed  that 
there  were  some  contradictions  in  the  testi- 
mony of  the  witnesses  for  the  people,  and 
an  examination  of  the  record  supfiorts  that 
contention;  but  the  contradictions  were  not 
on  material  matters,  and  were  not  of  such 
character  as  would  authorize  us  to  say  that 
the  jury  was  not  warranted  in  giving  credit 
and  adopting  the  view  it  did. 

(Domplaint  is  made  of  the  refusal  of  the 
fourth  and  seventh  Instructions  offered  on 
behalf  6f  the  plaintiff  in  error.  They  an- 
nounce the  well-known  rule  that  the  defend- 
ant is  presumed  to  be  Innocent  until  his 
grnilt  is  established  by  the  evidence  beyond  a 
reasonable  doubt,  and  that  that  presumption 
to  not  a  ifiere  form,  to  be  disregarded  by  the 
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Jury  at  pleasure.    No  objection  can  be  made 
to  the  Instructions,  either  In  form  or  In  sub- 
stance, and  they  might  properly  have  been 
given.   Their  refusal  Is  sought  to  be  justified 
on  the  ground  that  In   the   fourteenth  in- 
stmctlon  given   for  plaintiff  In  error  this 
language  is  used:  "All  the  presumptions  of 
the  law,  Independent  of  the  evidence,  are 
In  favor  of  innocence,    and  every  person  is 
presumed  to  be  Innocent  until  he  is  proven 
gnilty."    This    fourteenth    Instruction    was 
npon  the  question  of  reasonable  doubt,  and 
advised  the  Jury  that,  in  making  up  their 
minds  and  solving  the  donbt.  It  was  their 
duty  to  bear  in  mind  these  presumptions 
of  innocence.    It  is  argued  that  there  is  a 
well-recognized  distinction  between  a  rea- 
sonable doubt  and  presumption  of  Innocence, 
and  in  support  of  this  contention  are  cited 
Coffin  V.  United  States,  156  U.  S.  432, 15  Sup. 
Ot.    894,    SO    li.    Ed.    481,    and    People    v. 
Macaid,  78  Mich.  15,  40  N.  W.  781.    With 
this  position  no  fault  can  be  found,  and  it 
Is  conceded   by  the  people.    But  the  Im- 
portant thing  to  the  plaintiff  in  error  was 
that  the  rule  of  presumed  innocence  shonld 
be  clearly  stated  to  the  Jury,  and.  If  it  was, 
although  in  connection  with  some  other  rule, 
or  as  a  guide  In  the  application  of  It,  It 
would  not  be  necessary  that  the  court  should 
repeat  and  reiterate  the  rule  in  separate  in- 
stmctlons.    We  think  that  the  rule  is  suffi- 
dentiy  and  clearly  stated  In  the  fourteenth 
Instruction,  and  It  was  not  prejudicial  error 
to  refuse  the  fourth  and  seventh  instructions. 
Refused  Instruction  No.  3  advised  ti^e  Jury 
that.  If  they  had  a  "reasonable  doubt  as  to 
any  one  of  the  facts  necessary  to  make  out 
a  case  of  the  prosecution,"  they  should  ac- 
quit, and  it  Is  complained  that  as  the  jury 
were  Instructed,   for   the  people,   that  the 
reasonable  donbt  that  would  Justify  an  ac- 
quittal must  be  as  to  the  gnllt  of  the  accused 
on  the  whole  evidence,  and  not  as  to  any 
particular  fact  In  the  case,  the  plaintiff  In 
error  was  prejudiced  by  the  refusal;    and 
In  this  connection  it  is  said  that  the  vital 
question  was  whether  either  of  the  shots 
flred  by  the  plaintiff  in  error  caused  the 
death,  and  that  the  evidence  was  so  confused 
and  conflicting  that  the  Jury  should  have 
been  clearly  Instructed  upon  the  question. 
Instruction  No.  13  given  in  behalf  of  plain- 
tiff In  error  told  the  jury  that,  though  they 
might  find  that  the  plaintiff  in  error  fired 
one  or  more  shots,  still,  before  they  could 
find  him  guilty,  they  must  also  find,  beyond  a 
reasonable  doubt,  that  one  of  the  shots  so 
flred  by  him  was  the  cause  of  the  death  of 
the  deceased,  or  that  the  plaintiff  In  error 
was  aiding,  abetting,  or  assisting  the  one 
who  caused  the  death  of  the  deceased.    We 
think    that    Instruction    suflBclent    to   direct 
the  attention  of  the  jury  to  the  necessity  of 
the  proof  showing  that  the  particular  shot 
fired  hy  the  plaintiff  in  error  must  have  been 
the  one  that  produced  the  death.  | 


In  this  connection  It  te  also  urged  that 
this  instmctton  No.  IS  should  have  been  giv- 
en without  the  addition  of  the  expression, 
"or  that  said  defendant  was  aiding,  abetting, 
or  assisting  tiie  one  who  caused  the  death  of 
the  deceased."    It  Is  said  there  is  no  evi- 
dence that  there  was  any  combination  or 
conspiracy  or  Joint  action,  and  we  are  dis- 
posed to  the  view  that  upon  this  contention 
of  fact  the  plaintiff  in  error  is  right    The 
occupants  of  these  cars  seem  to  have  been 
unnecessarily  and  unreasonably  excited,  and 
to  have  carelessly  begun  and  kept  up  the 
shooting;    but  we  do  not  think  that  there 
is  any  evidence,  circumstantial  or  otherwise, 
showing  that   there  was  any  combination, 
onderstandlng,   conspiracy,   or  joint  action, 
but  that  each  was  doing  what  he  thought 
the  circumstances  required,  but  that  there 
was  no  reasonable  foundation  for  any  such 
belief  or  action.    We  cannot  say,  however, 
that  the  added  phrase  or  expression  did  af- 
fect or  could  sieriously   have   affected  the 
plaintiff  in  error,  in  view  of  the  evidence, 
which  seems  sufficiently  explicit,  if  credited, 
to  point  him  out  as  responsible  for  the  death. 
Defendant's  refused  instructions  Nos.  10 
and  11  were  upon  the  rule  of  circumstantial 
evidence,  and  No.  10  told  the  Jury  that  the 
circumstances  must  be  of  such  character  that 
they  could  not  reasonably  be  true,  ia  the 
ordinary  nature  of  things,  and  the  defend- 
ant  be   Innocent    No.   11,   though    worded 
differently,    was   to    the   same   effect    The 
court  did   give   Instruction   No.   21,   which 
was:    "The  court  instructs  the  Jury,  as  a 
matter  of  law,  that  where  a  conviction  for 
a  criminal  offense  is  sought  upon  circumstan- 
tial evidence  alone,  the  people  must  not  only 
show,  by  a  preponderance  of  the  evidence 
and  beyond  a   reasonable  doubt   that  the 
alleged  facts  and  circumstances  are  true,  bnt 
they  must  be  such  facts  and  circumstances 
as    are    absolutely    incompatible   upon    any 
reasonable  hypothesis  other  than  that  of  the 
gruilt  of  the  accused."    This  instruction,  we 
think,  fully  covered  the  question,  and  we 
cannot  conceive  of  any  declaration  of  law 
more  pointed  or  emphatic  than  the  latter 
part  of  the  given  instruction,  where  the  Jury 
are  advised  that  the  facts  and  circumstances 
must  be  such  as  are  absolutely  incompatible 
upon  any  reasonable  hypothesis  other  than 
that  of  the  guilt  of  the  accused.    It  would 
matter  little  how  many  times  that  thought 
was   expressed.     Its  clearness  could  hardly 
be  added  to,  and,  with  this  instruction  giv- 
en, there  was  no  occasion  for  the  refused 
ones. 

The  evidence  in  the  record,  while  in  non- 
essentials somewhat  conflicting,  we  think, 
as  a  whple,  pretty  clearly  and  distinctly 
shows  that  the  fatal  shot  was  flred  from  -the 
car  occupied  by  the  plaintiff  in  error.  There 
is  no  evidence  showing  or  tending  to  shew 
that  more  than  one  or  two  revolvers  'Were 
flared  out  of  that  car  firom  tbd  sootb 
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Bide.  Tti*  qneatldii  primarily-  wtm.  ona'  of 
IdentlBcatlon,  and,  U  tb»  wltneBsea  J(«r  V>e 
people  were  bellsred  by  the  Jury,  ttielr  evi- 
d«ice  was  ratber  direct  tban  circumstantial^ 
and,  if  doiibt  mlgbt  be  cast  upon  the  absolute 
Tcrlty  of  that  direct  testimony  as  to  tl^^ 
matter-  «f  Identification,  tbe  circumstantial 
eridence '  was  so  strong  that  w«  would  not 
feel  disposed,  apon  tbe  whole  case,  to  di»- 
torb  tbe  verdict  for  mere  technical  error. 

Finding  no  error  which  Beems  to  us  to 
require  a  rererssl.  tbe  Judgment  of  tbe  crim- 
inal court  Is  affirmed.  ... 
'■  JodgmMit  affirmed. 


:      (2tS  la  4S7.) 
HEINTZ  T.   DENNia 
(SainremB  Court  of  Illinois.    June.  23,  1005.) 

1.  WITKE89K8— CoiCPEIEIfCT— ACIIOII  AOAUin 

Hna. 

Under  a  statute  providing  that  no  party  to 
any  action  shall  be  allowed  to  testify  on  nis  own 
motion  or  inhia  own  behalf,  where  tiiie  adTers9 
party  sues  or  defends  aa  tbe  heir  of  a  deceased 
person,  where  plniutill  claimed  title  to  certain 

Sroperbr  in  quet^tion  as  legatee  and  devisee  of 
er  father,  and  defendant  defended  the  original 
bill  and  itroaecuted  his  cross-bill  as  an  heir  of 
bis  mpthes,  neither  was  oontpetent  to  teatify 
ts^idp^  the  other. 

2.  Samk. 

'   Where,  In 'a  salt  to  remove  a  cloud  on  title, 

SlaintiS  wfaB  Incompetent  to  testife  agaiost  tbe 
efendant,  both  claiming  under  deceased  per- 
sons, plaintifTs  husband  was  likewise  incompe- 
tent to  testify  fai  her  behalf: 

[Ed.  Note.-^For  cases  In  point;  see  yoL  60, 
Cent  Dig.  Witnesses,  S  645.] 

9.  AVPEAL — Habmlxss  Ebbob.  .     . 

Where,  in  a  suit  to  set  aside  a  cloud  on 
title,  the  evidence  was  sufficient  to  sustain  a 
decree  bi  favor  of  complainant,  apart  from  that 
given  by  lier  and  her  husband,  tiie  decree  would 
not  be  reversed  because  the  conrt  eironeoosly 
permuted  them  to  testify.       t  . 

(Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  fS  416?,  4163.]    ' 

4.  Wills — CoksteuctiOn — Remajkdeb.'    ' 

Where  complainant's  father  bequeathed  all 
of  his  property  to 'Us  wife  for  life,  remainder 
in  fee  to  complainant,  and  during  her  widow- 
hood complainant's  mother  purchased  certain 
lots  with  tbe  proceeds  of  her  husband's  estate, 
and  stated  during  her  life  that  she  held  tbe  same 
for  her  use  for  life,  and  after  her  death  it  was 
to  go  to  complainant,  complainant  was  entitled 
to  such  property  after  her  motlier'a  death  as 
against  an  heir  of  her  mother  by  a  former 
marriage. 
6w  Deed— CoNsiDXBATion. 

Where  complainant's  father  devised  bis 
property  to  bis  wife  for  life,  remainder  to  com- 
plainant, and  the  only  consldeitition  for  a  con^ 
veyance  of  certain  land  by  complainant  to  her 
mother  after  her  father's  death  was  funds  de- 
rived by  the  mother  from  her  husband's  estate, 
of  which  complainant  was  remainderman,  the 
conveyance  was  without  legal  consideration  as 
between  complainant  and  her  mother,  and  hence 
OMnplainant  was  entitled  to  recover  the  prop- 
erty as  against  an  heir  of  her  mother. 

Error  to  CHrcnlt  Court  Oook  Oounty;  R.  S. 
Tntfaill,  Judge. 

■  Bill  by  Pauline  Qelb  Dennis  against  LauU 
il.  Helnta,    V^om  a  decree  In  Xav^  of  coia- 


plalvant,  and  dismissing  tbe  eross-bill   for 
want   at,  equity,    defendant    brings   error. 
Affirmed. 
Rebearlng  denied  October  11,  190S. 

F.  Ii.  Salisbury  and  M.'  Marso,  for  plaintiff 
In'  error.  W.  P.  Black  and  A.  Hale  Vollln- 
tlne,  for  defendant  in  error. 

BOGOS,  J.  Tbls  was  a  bill  in  chancery, 
filed  in  tbe  circuit  court  of  Cook  county 
against  the  plnlntlfF  In  error,  'In  which  tlM 
defendant  in  ert'or  alleged'  that  she  was  tbe 
equitable  owner  of  lots  Nos.  11,  liZ;  IS,  and 
i4.  In  Maywood,'  in  said  couirty;  tbat  the 
plaintiff  In  errer  claliiied  to  be  tbe  owner  of  a 
portion  of  said  lots  as  au  belr  of  Magdalena 
Gelb;  and  tbat  said  claim  constituted  a  cloud 
upon  tbe  title  of  the  defendant  In  error.  Tbe 
prayer  of  the  bill  Was  for  a  decree  finding 
the  defendant  in  error  to  l>e  tbe  own»  In  fee 
of  all  of  the  said  lots,  and  that  tbe  plaintiff 
In  error  be  required  to  convey  to  the  defend- 
ant in  error,  with  a  prayer  for  general  relief. 
The  plaintiff  In  error  answered  tbe  Mil,  deny- 
ing specifically  all  of  the 'allegations  thereof, 
and  also  filed  a  cross-bill  praying  for  a  parti- 
tion of  the  premises  and  for  an  accounting  of 
the  rents  since  the  death  of  tbe  said  Mag- 
dalena Gelb.  Issues  were  Joined,  and  tbe 
cause  was  referred  to  the  master  to  take  and 
report  tbe  proof.  Tbe  master  found  the 
Issues  for  the  plaintiff  te  error,  and  recom- 
mended that  the 'bill  of  complaint  of  tbe  de- 
fendant in  error  be  dismissed  for  want  of 
equity.  Objections  to  tbe  master's  report 
were"4]^rerr^lled,  and  were  allowed  to  stand 
as  exceptions  upon  the  bearing  before  tbe 
chancellor.  Tbe  -chancellor  sustained  tbe 
exceptions  to  the  findings  and  report 
of  the  master  -wiblcb  were  urged  by  tbe 
'defendant  In  eiTor,  and  entered  a  decree 
granting  the  relief  prayed  In  tlie  original  and 
amended  bills  of  tbe  defendant  in  '  error, 
and  dismissed  tbe  cross-bill  for  want  <tf 
equity.  This  Is  a  writ  of  error-  sued  out  of 
this    court  to  bring  the  record  into  review. 

Tbe  plaintiff  in  error  and  the  defendant 
In  errw  are  tbe  children  of  one  Magdalena 
Oelb;  tbe  plaintiff  In  error  being  ber  son 
by  a  former  marriage  with  one  Louis  Heintx, 
deceasied,  and  the  defoidant  In  error  her 
daughter  by  her  second  marriage  with  Henry 
Oelb,  also  deceased.  Henry  Oelb  left  a  willt 
wherein  be  devised  and  bequeathed  to 
said  Magdalena.  all  of  bis  property,  real, 
personal,  and  mixed,  for  ber  "to  ose 
and  enjoy  tbe  same  for  and  during  ber 
natural  life,"  with  remainder  In  fee  over 
to  tbe  defendant  In  error.  Magdalena  died 
April  26,  1889,  seised  of  the  title  to  tbe 
tour  lots  in  question.  The  contention  of 
the  defendant  in  error,  complainant  In  the 
original  bill,  was  that  lots  11  and  12  were, 
purchased  by  Magdalena  with  a  portion  of 
the  funds  which  she  held  under  the  will  of 
Henry  Geib  for  ber  use  during  ber  life  and 
in  trust  for  the  defendant  In  error  after  ber 
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death,  and  that  lots  13  and  14,  originally  ihe 
property  of  the  defendant  in  error,  were 
conveyed  by  her  to  her  mother  without  con- 
sideration, and  for  the  reason  that  the  de- 
fendant In  error  and  her  husband  were  about 
to  remove  to  a  Western  state,  and  that  all 
of  the  four  lots  were  Incumbered  together  in 
one  mortgage  for  about  |2,200  to  a  build- 
ing and  loan  association,  and  it  was  thought 
it  was  best  to  put  the  title  in  the  mother, 
In  order  that  she  might-  more  conveniently 
collect  the  rents,  manage  and  control  the  prop- 
erty, and  pay  the  monthly  dues  to  the  build- 
ing association.  The  defendant  in  error  fur- 
ther contended  tltat  the  indebtedness  to  the 
bnilding  association  was  discharged  out  of 
moneys  received  from  the  sale  of  some  prop- 
erty on  Orchard  street,  in  the  city  of  Chi- 
cago, of  which  Henry  Gelb  died  seised,  and 
which  belonged  to  the  defendant  In  error  sub- 
ject to  the  life  estate  of  said  Magdalena. 
Whether  these  contentions  were  proven 
seems  to  be  the  only  issue  that  is  presented 
by  this  record. 

The  defendant  in  error  and  her  husband, 
W.  H.  Dennis,  were,  over  the  objection  of 
plaintiff  in  error,  beard  to  testify  before  the 
master.  They  were  not  competent  wit- 
nesses. The  defendant  in  error  claimed  title 
to  the  property  as  the  legatee  and  devisee  of 
Henry  Gelb,  her  father.  The  plaintiff  in 
error  was  defending  against  the  original  bill 
and  prosecuting  his  cross-bill  as  the  heir  of 
bis  mother,  Magdalena  Oeib  (formerly  Mag- 
dalena  Hetntz).  Section  2  of  our  statute  on 
evidence,  eta  (Rev.  St.  1874,  c.  61),  provides 
that  no  party  to  any  action  shall  be  allowed 
to  testify  on  his  own  motion  or  in  his  own 
behalf  where  the  adverse  party  sues  or  de- 
fends as  the  heir  of  a  deceased  person.  In 
Pigg  V.  Carroll,  80  111.  205,  Mueller  v.  Keb- 
han,  94  IlL  142,  and  in  other  cases  resting 
on  these  cases  as  authority,  we  held  that  said 
section  2  was  Intended  to  protect  the  estates 
of  deceased  persons  from  the  assaults  of 
strangers,  and  related  to  "proceedings  where- 
in the  decision  sought  by  the  party  so  testi- 
fying would  tend  to  reduce  or  impair  the 
estate,  and  does  not  relate  to  the  relative 
rights  of  heirs  or  devisees  as  to  the  distribu- 
tion of  an  estate,  in  proceedings  by  which  the 
estate  itself  is  in  no  event  to  be  reduced  or 
impaired."  In  the  case  at  bar  the  effort  of 
the  defendant  in  error  was  to  "Impair  and 
reduce"  the  estate  of  Magdalena  Gelb,  moth- 
er of  the  defendant  in  error,  and  the  effort  of 
the  plaintiff  tn  error  was  to  reduce  the  estate 
of  said  Henry  Gelb,  father  of  defendant  in 
error.  Neither  of  them  was,  therefore,  com- 
petent to  testify  against  the  other.  The  de- 
fendant in  error  being  incompetent,  her  hus- 
band was  likewise  incompetent  to  testify  In 
her  behalf.  Treleaven  v.  Dixon,  119  111.  548, 
9  N.  B.  189 ;  Way  r.  Harrlman,  126  111.  132, 
18  N.  E.  206;  Shaw  v.  Schoonover,  130  111.  448, 
22  N.  B.  5S9. 

We  think,  however,  the  evidence  (that  of 
the  defendant  In  error  and  her  husband  being 
75  N.B.— 13 


excluded)  sustaloed  the  findings  and  decree 
of  the  court'  It  Is  to  be  presumed,  as  we 
have  repeatedly  held,  that  the  chancellor 
excludes  all  incompetent  testimony,  and 
acU  only  on  that  which  is  competent,  and 
decrees  in  equity  are,  under  that  rule,  to 
be  upheld  if  sustained  by  adequate  compe- 
tent proof.  Mrs.  Shlppy  testified  that  Mag- 
dalena Gelb  told  her  that  lots  Nos.  11  and 
12  were  paid  for  by  her  with  money  which 
she  had  received  from  the  sale  of  the  proper- 
ty on  Orchard  street,  which,  belonged  to  bar 
husband,  Henry  Gelb,  during  his  lifetime, 
and  which  passed  under  his  will.  Albert 
Hall  Voltentine,  who  was  engaged  and  act- 
ed as  attorney  and  counselor  for  Magdalena 
Gelb  in  the  matter  of  the  sale  of  the  Or- 
chard street  property  and  in  other  of  her 
affairs,  testified  that  said  Magdalena  re- 
ceived from  the  sale  of  the  Orchard  street 
property,  of  which  Henry  Gelb  died  seised, 
the  sum  of  $5,000,  which  was  paid  to  said 
Magdalena  In  two  Installments,  and  that  a 
part  of  the  first  installment  so  received  was 
applied  and  used  In  the  purchase  of  said 
lots  11  and  12  In  Maywood.  A  number  of 
witnesses  testified  that  Magdalena  Gelb  told 
them  that  all  of  the  property  she  had  was 
such  as  came  to  her  under  the  will  of  Henry 
Gelb;  that  "she  didn't  own  anything  ex- 
cept what  she  had  received  from  Mr.  Gelb" ; 
and  that  she  held  it  for  her  use  during  her 
lifetime,  and  that  after  her  death  it  was 
to  go  to  the  defendant  in  error.  To  all  of 
these  witnesses  she  expressed  the  strong 
desire  that  all  the  property  which  she  bad 
should  pass  to  the  defendant  in  error  at  her 
death,  stating  as  the  reason  for  such  desire 
that  it  all  belonged  to  defendant  in  error 
under  the  will  of  Henry  Gelb.  Frank  P. 
Pratt,  an  attorney  at  law,  testified  that  Mag- 
dalena called  on  him  for  legal  advice;  that 
she  stated  to  him  that  all  the  property  which 
she  had  was  such  as  came  to  her  posses- 
sion under  the  will  of  Henry  Crelb,  and  asked 
him  if  it  was  necessary  she  should  make  a 
will  devising  and  bequeathing  such  property 
to  defendant  in  error;  and  that  he  advised 
her  that,  as  she  held  the  property  as  trustee 
for  the  defendant  in  error,  it  would  become 
the  property  of  the  cestui  que  trust  at  her 
death,  and  that  a  will  was  unnecessary  to 
accomplish  that  purpose.  Lots  11  and  12 
were  properly  decreed  to  be  the  property 
of  the  defendant  in  error. 

Lots  13  and  14  in  Maywood  were  purchas- 
ed from  the  proprietors  of  the  subdivision 
by  the  defendant  in  error,  and  with  lots  11 
and  12  were  incumbered  to  secure  the  In- 
debtedness to  the  building  and  loan  associa- 
tion in  the  sum  of  $2,200,  as  before  stated. 
The  deed  executed  by  the  defendant  in  error 
to  her  mother,  Magdalena  Gelb,  conveying 
lots  13  and  14,  recited  a  consideration  of 
$2,400,  of  which,  as  appeared  In  the  deed, 
$2,200,  the  amount  of  the  principal  of  the 
building  and  loan  association  mortgage,  F,9f , 
assumed  to  be  paid  by  said  Magdalena  ^al^lC 
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part  of  the  consideration.  On  April  22, 
1896,  Magdalena  received  the  second  pay- 
ment of  the  purchase  price  of  the  Orchard 
street  property,  being  $2,500  and  the  accumu- 
lated Interest,  and  on  the  next  day  she  paid 
the  mortgage  Indebtedness  mentioned  in  the 
deed  from  the  defendant  In  error  convey- 
ing said  lots  13  and  14  to  said  Magdalena. 
All  of  the  testimony  being  considered,  the 
chancellor  was  fully  justified  In  the  finding 
that  all  of  the  money  paid  by  Magdalena 
Gelb  to  the  building  and  loan  association 
was  such  as  she  held  under  the  will  of 
Henry  Gelb,  deceased,  and  that  therefore  the 
only  consideration  paid  by  Magdalena  Gelb 
for  lots  IS  and  14,  conveyed  to  her  by  the 
defendant  In  error,  was  trust  funds,  of 
which  the  defendant  In  error  was  the  cestui 
Que  trust  The  conveyance  was  therefore 
properly  regarded  as  having  been  made  with- 
out any  legal  consideration  as  between  de- 
fendant in  error,  the  cestui  que  trust,  and 
her  mother,  the  trustee.  As  against  the  trus- 
tee, the  cestui  que  trust  may  pursue  the  pro- 
ceeds of  trust  property,  and  charge  with  the 
original  trust  any  property  In  which  the  trust 
fund  or  property  may  be  Invested.  Brelt  v. 
Xeaton,  101  111.  242 ;  Sholty  v.  Sholty,  140  111. 
81,  29  N.  E.  1041;  White  v.  Sherman.  168  111. 
688,  48  N.  B.  128,  61  Am.  St.  Rep.  132.  The 
plaintiff  in  error  claims  as  an  heir  of  the 
trustee,  and  he  can  have  no  higher  or  better 
claim  to  the  property  here  involved  than 
had  his  mother,  the  trustee,  and  the  cestui 
que  trust  Is  entitled  to  the  same  relief  as 
against  him  which  a  court  of  equity  would 
have  granted  against  his  mother,  the  trustee. 

The  decree  must  be  and  Is  affirmed. 

Decree  affirmed. 


(21S  III.  4»3) 

WILDER  V.  AURORA,  DE  K.  &  R.  ELEC- 
TRIC TRACTION   CO. 

(Supreme  Court  of  Illinois.    June  23,  1905.) 

1,  Dedication— Stbeets — Defective   Plat. 

Rev.  St.  1845,  c.  25,  §  17,  provides  that 
whenever  any  person  wishes  to  lay  out  a  town, 
or  an  addition  or  subdivision  of  outlets,  be  sball 
cause  the  same  to  be  surveyed  and  a  plat  or  map 
thereof  made  by  the  county  surveyor,  and  that 
it  shall  be  acknowledged  by  the  owner.  Held, 
that  where  a  plat  was  certified  by  a  deputy 
county  surveyor  instead  of  the  county  surveyor, 
and  was  not  certified  to  have  been  laid  out  by 
the  owner,  but  merely  by  his  agent,  the  plat  was 
Invalid  as  a  statutory  dedication  of  streets 
«bown  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Dedication,  §  60.] 

2.  Samb— Sales  ttndeb  Plat— Effect. 

Where  a  plat  of  a  city  addition  was  insuf- 
ficient to  create  a  statutory  dedication  of  the  fee 
in  the  streets  shown  thereon,  the  title  remained 
in  the  dedicator  until  he  sold  lots  by  reference 
to  the  plat,  when  the  title  to  the  soil  in  front  of 
the  lots  to  the  center  of  the  street  passed  to  the 
grantees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent  Dig.  Dedication,  §§  34-36.] 


5.  Advebsb  Possession — Evidbitok. 

Where  plaintiff  acquired  title  to  a  lot  in 
question  bj|r  warranty  deed,  and  occupied  the 
same  as  his  homestead  thereunder  as  color  of 
title  for  17  years,  and  paid  all  taxes  assessed 
thereon  for  lo  years,  he  had  title  to  the  land  by 
limitations. 

[Ed.  Note. — For  cases  in  point,    see   vol.    1, 
Cent  Dig.  Adverse  Possession,  §§  65,  188,  512- 
616.] 
4.  Deed— Description— StTFFioiENCT. 

Where  a  deed  recited  that  it  was  made  on 
•  certain  date  between  6.,  of  the  city  of  Chica- 

f3,  county  of  Coolc,  and  state  of  Illinois,  of  the 
rst  part,  and  H.,  of  West  Aurora,  in  the 
county  of  Kane  and  state  of  Illinois,  of  the  sec- 
ond part  and  described  a  parcel  of  land  lying 
in  sections  21  and  22  of  township  38  north,  of 
range  8  east,  of  the  third  principal  meridian, 
and  linown  as  "Gale's  Addition  to  West 
Aurora,"  it  was  not  objectionable  for  failure  of 
the  description  to  state  the  state  or  county  in 
which  the  premises  conveyed  lay. 

6.  Same— Pbopertt  Conveyed. 

Where  a  deed  conveyed  the  whole  of  a  dty 
addition,  except  lot  8  in  block  10  and  lot  12  in 
block  13,  it  conveyed  lot  9  in  block  19  of  such 
addition. 

6.  Same— Erasures. 

Where  a  second  deed  was  executed  In  the 
place  of  a  quitclaim,  and  a  warranty  deed  form 
was  used  for  the  purpose,  the  mere  erasure  of 
such  words  as  were  necessary  in  order  to  make 
the  deed  correspond  with  the  original  qnitdaim 
deed  was  immaterial. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent  Dig.  Alteration  of  Instruments,  {  76.] 

7.  Appeal— Freehold  Involved. 

Where  an  original  bill  averred  that  com- 
plainant was  the  owner  in  fee  of  a  certain  city  lot 
and  that  audi  ownership  extended  to  the  centw 
of  W.  street  in  front  of  such  premises, 
subject  only  to  the  use  of  the  public  as 
a  public  highway,  and  defendant  denied  that 
complainant  was  the  owner  in  fee  of  any  part 
of  W.  street  described  in  the  bill,  but  averred 
that  the  fee  in  such  street  was  in  the  city,  a 
freehold  was  directly  involved  in  the  litigation, 
warranting  a  direct  appeal  to  the  supreme 
court. 

8.  Same — Constttdtional  Question. 

Where  a  bill  to  restrain  defendant's  con- 
struction of  a  railway  in  a  street  in  front  of 
complainant's  premises  alleged  that  complainant 
was  the  owner  of  the  fee  to  the  center  of  the 
street,  and  that  defendants  were  about  to  con- 
struct a  commercial  railroad  without  afiFording 
complainants  compensation  and  in  violation  of 
complainant's  constitutional  rights,  the  bill  pre- 
sented a  constitutional  question,  warranting  a 
direct  appeal  to  the  supreme  court. 

9.  Street  Railroads— Franchise  to   Indi- 
viduals. 

Under  Sess.  Laws  1899,  p.  331,  providing 
that  any  company  which  has  been  or  shall  l>e 
incorporated  under  the  general  laws  of  the  state 
to  construct  maintain,  or  operate  any  street 
railroad  may  enter  on  and  appropriate  any  prop- 
erty necessai-y  for  the  construction  and  opera- 
tion of  its  road,  and  City  &  Village  Act  art.  5, 
S  63,  par.  90  (1  Starr  &  C.  Ann.  St  1896  [2d 
Ed.]  p.  712),  providing  that  the  city  council 
shall  have  no  power  to  grant  the  use  of  or  right 
to  lay  down  any  railroad  tracks  in  any  street 
of  the  dty  to  any  railroad  company,  whether 
incorporated  under  general  or  special  law  of  the 
state,  except  on  petition  of  property  owners, 
etc.,  an  ordinance  granting  a  street  railway 
franchise  to  individuals  was  void. 

10.  Same— Ordinance- Amendment. 
Where,  after  the  passage  of  a  void  ordi- 
nance granting  a  street  railway  franchise  to  in- 
dividuals, the  city  council  pa^ed  anpth^.  cnrdi- 
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nanoe  amendiiiK  t1i«  former  ordinance,  bat  com- 
plete in  itself,  granting  to  a  certain  corporation, 
its  successors  and  assigns,  a  franchise  to  use 
■the  streets  for  a  certain  electric  railroad,  such 
latter  ordinance  waa  not  invalid  because  passed 
as  an  amendment  to  a  void  act. 

11.  Sauk  —  Pktition  to  Councu.  —  Aesioii- 

MENT. 

Where  a  petition  by  property  owners  for 
the  passage  of  an  ordinance  granting  a  street 
railway  franchise  as  required  by  City  &  Village 
Act,  art.  5,  $  63,  par.  90  (1  Starr  &  C.  Ann. 
St  1896  [2d  Ed.]  p.  712),  was  for  the  grant  to 
certain  individuals,  their  representatives  and 
assigns,  and  not  to  defendant  corporation,  and  an 
ordinance  grantinfc  such  franchise  to  such  in- 
dividuals was  void,  an  assignment  of  their 
rights  thereunder  to  a  subsequent  corporation 
did  not  operate  as  an  assignment  of  the  petition, 
80  as  to  entitle  the  city  council  to  pass  another 
ordinance  thereunder  granting  a  new  franchise 
to  the  corporation. 

12.  Irjunction  —  CoNSTBtrcnoN    or   Street 

R  AIIAOAD— PlJEAD  IRQ. 

Where,  in  a  suit  to  restrain  the  construc- 
tion of  a  railroad  in  a  street  in  front  of  plain- 
tilTs  property,  the  bill  alleged  that  there  was  on 
file  in  the  city  clerk's  office  a  petition  from 
abutting  owners  filed  prior  to  the  enactment  of 
the  first  franchise  by  the  city  council  to  four 
named  [tersons,  a  copy  of  which  was  attached 
to  the  bill,  and  that  no  other  or  different  peti- 
tion of  voters  had  been  filed  with  the  council 
authorizing  the  enactment  of  an  amending  fran- 
chise ordinance,  the  fact  that  the  latter  ordi- 
nance recited  that  it  had  been  petitioned  for  by 
Uie  owners  of  the  land  representing  more  than 
one-half  of  the  frontage  of  each  and  every  mile 
of  streets  sought  to  be  used  by  the  traction  com- 
pany, etc.,  did  not  justify  a  conclusion  on 
demnrrer  to  the  bill  that  the  amendatory  ordi- 
nance had  been  petitioned  for. 

13.  Stbeet  Railroads  —  Petition  —  Fbaw- 

OHISE. 

Where  a  petition  of  abutting  owners  for  the 
grant  of  a  street  railroad  franchise  praved  that 
■och  grant  should  be  for  a  term  of  40  years 
from  the  passage  of  the  ordinance,  an  ordinance, 
granting  authority  to  a  traction  company  for  a 
term  ot  38  years  from  the  passage  thereof  did 
not  conform  to  the  petition. 

14.  Sauk— CouuKBoiAi.     Raii.boai>— UsK    ov 
Streets— Eminent  Domain. 

Where  an  electric  street  railway  company 
was  organized  under  the  railroad  law,  as  dis- 
tinguished from  the  street  railroad  act,  and  by 
the  terms  of  its  charter  was  authorized  to  oper- 
ate through  several  counties  and  transport  pas- 
sengers, tneir  ordinary  baggage,  United  States 
mail,  express,  and  milk,  it  was  a  commercial 
railroad,  and  was  not  entitled  to  lay  its  tracks 
in  a  street,  the  fee  of  which  was  in  the  abutting 
owners,  without  condemning  a  right  to  do  so. 

Appeal  from  Circuit  Court,  Kane  County; 
Chas.  A.  Bisbop,  Judge. 

Bill  by  George  Wilder  and  others  against 
tbe  Aurora,  De  Kalb  &  Rockford  Electric 
Traction  Company.  EVom  a  decree  dismiss- 
ing tbe  bill,  complainant  George  Wilder  ap- 
peals.   Reversed. 

Rebearing  denied  October  12,  1905. 

Tbe  original  bill  in  this  case  was  filed  on 
October  11,  1904,  by  tbe  appellant,  George 
Wilder,  and  two  others,  to  wit,  O.  H.  Hitcb- 
co<&  and  E.  W.  Dnnton,  alleging  that  they 
were  residents  of  Aurora,  In  Kane  county, 
and  owners  of  real  and  personal  property  in 
said  city,  and  taxpayers,  and  tbat  said 
Wilder  was  tbe  owner  in  fee  of  lot  9  in  block 
19  in  Stephen  B.  Gale's  Addition  to  West 


Aurora;  that  Hitchcock  was  the  owner  Is 
fee  of  lot  3  in  block  18  in  said  addition,  and 
tbat  E.  W.  Dunton  was  the  owner  in  fee  of 
lot  7  In  block  20  in  said  addition ;  and  tbat 
their  respective  fees  began  in  tbe  center  of 
Walnut  street  in  said  city,  and  that  they 
respectlTely  owned  the  fee  of  Walnut  street 
in  front  of  their  premises,  subject  only  to 
the  use  of  tbe  same  by  tbe  public  as  a  public 
highway,  and  had  valuable  Improvements  on 
tbeir  respective  premises.  Tbe  original  bill 
was  filed  against  V.  A.  Watkins,  William 
George,  R.  S.  ViTian,  William  P.  Kopf,  C. 
W.  Roes,  and  the  Aurora,  De  Kalb  &  Rock- 
ford  Electric  Traction  Company. 

The  bill  alleges  that  on  May  27,  1902,  the 
dty  council  of  Aurora,  without  authority  In 
law  and  contrary  to  the  statute,  granted  a 
license  to  the  said  Watkins,  George,  Vivian, 
and  Kopf,  their  heirs,  executors,  administra- 
tors, and  assigns,  to  construct  a  railroad  In 
said  Walnut  street,  in  Aurora,  which  would 
necessarily  pass  over  the  portions  of  their 
respective  premises,  owned  in  fee  by  the 
complainants,  falling  within  Walnut  street; 
that  the  said  license  was  approved  May  29, 
1902,  by  the  mayor  of  Aurora,  a  copy  of  said 
ordinance  being  attached  to  tbe  bill;  that 
on  November  2,  1903,  said  dty  council  at- 
tempted to  amend  said  void  license  or  ordi- 
nance, extending  the  time  within  which  the 
grantees  therein  were  to  perform  the  acts 
therein  mentioned  12  additional  months,  a  copy 
of  said  amendatory  ordinance  being  attached 
to  the  bill;  that  the  electric  traction  com- 
pany above  named  is  organized  under  the 
general  railway  laws  of  Illinois,  with  such 
powers  as  are  authorized  by  the  statutes  of 
Illinois,  a  copy  of  its  articles  of  incorpora- 
tion being  attached  to  tbe  original  bill ;  that 
no  compensation  has  ever  been  paid  to  com- 
plainants, or  either  of  them,  for  the  use  of 
the  fees  owned  by  tbem  respectively  in  said 
street ;  tbat  they  have  not,  or  either  of  them, 
consented  to  tbe  occupation  or  use  of  their 
fees  in  Walnut  street  for  the  purpose  of  said 
railroad;  that  said  railroad  has  not  at- 
tempted to  condemn,  or  purchase  from  them, 
the  privilege  of  taking  from  them  tbeir  rights 
in  said  fees;  tbat  said  pretended  license  or 
franchise  was  granted  without  authority  of 
law;  that  the  city  did  not  have  the  power, 
under  the  statutes  or  Constitution  of  the 
state,  to  grant  said  license,  as  attempted 
tn  said  ordinance  and  the  amendment  there- 
to, and  tbat  said  Watkins,  Vivian,  George, 
and  Kopf  were  not  thereby  vested  under  the 
statutes  and  Constitution  of  the  state  with 
the  power  to  receive  authority  from  the  city 
of  Aurora  to  exercise  the  right  of  eminent 
domain  and  construct  a  railroad  In  tbe  public 
highway ;  that  said  license  Is  void,  and  no 
rights  were  acquired  by  the  grantees  there- 
in under  the  same;  that  said  proposed  rail- 
way, as  set  out  In  said  ordinance,  is  intended 
to  be  a  part  of  a  railroad  system  extending 
from  the  intersection  of  North  River  and 
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Walnut  streets  fai  Aurora  the  entire  lengtb 
of  Walnut  street  to  the  westerly  limits  of 
the  city,  and  there  connecting  with  the 
tra<&8  of  the  Anrora,  De  Kalb  &  Rockford 
Electric  Traction  Company,  and  forming  a 
continuous  railroad  to  the  -city  of  Rockford 
by  way  of  the  city  of  De  Kalb;  that  said 
grantees  propose  to  lease  or  sell,  assign  and 
transfer,  their  rights  in  said  franchises  to 
said  electric  traction  company,  and  that  said 
electric  traction  company  will  operate  said 
railway  for  its  entire  length;  that  said 
tractiop  company  is  licensed  and  permitted 
by  said  ordinance  to  carry  express  and  milk, 
and  that  It  is  proposed  to  conduct  a  large 
business  by  carrying  merchandise  to  and  from 
Rockford  and  Aurora,  and  the  cities  lying  be- 
tween them  along  said  line,  whereby  it  Is 
proposed  to  subject  the  fees  of  complainants 
to  an  additional  servitude  not  authorized  by 
law,  and  without  due  compensation  to  them 
for  the  confiscation  of  their  property  for  said 
purpose;  that  complainants  attach  to  their 
blU,  and  make  a  part  thereof,  a  tme  copy 
of  the  plat  of  said  Stephen  F.  Gale's  Addi- 
tion, and  of  the  certificate  of  acknowledg- 
ment of  said  plat ;  that  said  individuals  and 
traction  company  threaten  to  enter  upon 
Walnut  street,  and  make  excavations  and 
tear  up  the  surface  thereof,  with  a  view  to 
constructlhg  thereon  and  maintaining  rail- 
road tracks  and  operating  a  railroad,  and  in 
so  doing  will  not  only  discommode  public 
travel,  but  will  Interfere  with  the  right  of 
Ingress  and  egress  of  complainants  to  and 
from  their  respective  premises,  to  their  Ir- 
reparable iajmy.  The  bill  prays  that  said 
Watklns,  George,  Vivian,  Kept,  Ross,  and 
said  electric  traction  company  may  be  re- 
quired to  answer  the  bill,  and  that  it  may  be 
decreed  that  the  said  license  or  franchise  is 
void  and  a  nullity,  and  that  the  said  de- 
fendants and  their  assigns  obtained  no  rights 
nnder  it,  and  that  they  may  be  enjoined  from 
exercising  any  of  the  iH-etended  rights  grant- 
ed thereby,  and  from  going  upon  Walnut 
street  for  the  purpose  of  excavating  or  tear- 
ing up  the  same,  or  building  or  constructing 
said  railroad,  and  from  going  upon  the  re- 
spective fees  of  the  said  complainants  upon 
said  street  for  said  purpose,  etc. 

The  defendant  Ross  filed  a  disclaimer. 
The  defendants  Watklns,  George,  Vivian, 
and  Kopf  filed  a  joint  and  several  answer 
on  Ifovember  28,  1904.  On  the  same  day  the 
separate  answer  of  the  Aurora,  DeKalb  & 
Rockford  Electric  Traction  Company  was 
filed  to  the  original  .bill.  R^llcatlons  wore 
filed  to  the  answers. 

On  Novonber  27,  1904,  the  cause  came  on 
for  hearing  upon  bill  and  answers,  and  evi- 
dence was  offered  by  complainants  to  show 
that  they  were  owners  of  lots  abutting  on 
Walnut  street,  and  that  these  lots  extended 
to  the  center  line  of  the  street  Oral  evi- 
dence was  also  Introduced  by  the  defendants 
tending  to  show  the  character  of  their  road 


and  railway,  and  the  character  of  the  bml- 
nesB  proposed  to  be  transacted  by  the  latter. 

On  December  6, 1904,  the  bill  was  dismissed 
by  the  complainants  as  to  C.  H.  Hitchcock 
and  E.  W.  Dunton,  and  on  the  same  day  the 
bill  was  dismissed  as  to  the  defendants  Wat- 
klns, George,  Vivian,  Kopf,  and  Ross,  leaving 
the  Aurora,  De  Kalb  &  Rockford  Electric  Trac- 
tion Company  the  only  party  defendant  On 
the  same  day  leave  was  given  to  the  com- 
plainant Wilder,  being  the  only  complainant 
left,  to  file  a  supplemmtal  and  amended  bill, 
which  supplemental  bill  was  filed  on  Decem- 
ber 17,  1004,  and  on  December  19,  1901,  a 
demurrer  was  filed  to  the  amended  and  sup- 
plemental bill.  ' 

On  December  22,  1904,  the  court  rendered 
a  final  decree,  wherein,  after  reciting  that 
the  cause  came  on  to  be  heard  upon  said  orig- 
inal bin  and  the  answers  thereto,  and  upon 
the  amended  and  supplemental  bill  and  the 
demurrer  of  the  traction  company  thereto, 
and  upon  proofs  oral  and  documentary  heard 
in  open  court  upon  said  original  bill  and  the 
answers  thereto,  and  after  reciting  that  the 
court  found  the  equities  of  the  cause  to  be 
with  the  defendant  and  against  the  complain- 
ant, it  was  decreed  that  the  demurrer  to  the 
amended  and  supplemental  bill  be  sustained, 
and  that  the  original  and  amended  and  sup- 
plemental bills  be  dismissed  for  want  of 
equity.  To  the  ruling  of  the  court  in  sustain- 
ing the  demurrer  and  In  dismissing  the  origin- 
al and  amended  and  supplemental  bills,  the 
complainant  excepted,  and  took  an  appeal  to 
this  court  The  present  appeal  Is  prosecuted 
for  the  purpose  of  reviewing  the  decree  of 
dismissal  so  entered  on  December  22,  1904. 

By  the  terms  of  the  original  ordinance 
passed  by  the  city  council  of  Aurora  on  May 
27,  1902,  and  approved  May  29,  1902,  author- 
ity was  given,  by  the  first  section  thereof,  to 
said  Watklns,  George,  Vivian,  and  Kopf, 
"their  heirs,  executors,  administrators  and 
assigns,"  to  lay  down,  maintain,  and  operate 
a  railway,  with  the  necessary  curves,  side 
tracks,  turn-outs,  cross-overs,  switches,  and 
T's,  in  and  upon  certain  streets  In  Aurora,  to 
wit.  North  River  street  and  Walnut  street 
By  section  1  it  was  provided  that  no  tracks 
other  than  the  single  track  of  "said  grantee" 
should  be  permitted  upon  Walnut  street, 
except  that  one  side  track  or  switch,  not  to 
exceed  200  feet  in  lengrth,  might  be  located 
on  Walnut  street  at  some  point  between  Lake 
street  and  May  street  By  said  section  1  a 
double-track  railway  was  to  be  constructed 
upon  North  River  street  extending  souther- 
ly between  the  north  line  of  Walnut  street  to 
Galena  street,  and  a  single  track  railway  up- 
on Walnut  street  extending  from  the  east 
line  of  North  River  street  to  the  westerly 
limits  of  the  city,  together  with  the  right  to 
connect  the  tracks  thereby  authorized  at  such 
points  as  might  be  deemed  necessary  by  said 
Watklns,  George,  Vivian,  and  Kopf,  their 
beirs,  executors,  administrators,  assigns,  or 
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lesseeu,  and  the  fortlior  right  to  connect  said 
tra<As  with  the  tracks  of  any  railway  com- 
pany  operating  tracks  in  Aurora,  bnt  only 
for  the  purpose  of  forming  the  loop  therein 
referred  to,  the  tracks  to  be  laid  and  in  opera- 
tion within  30  months  after  the  passage  of 
the  ordinance,  with  the  exertion  of  such 
time  as  the  work  might  be  delayed  by  injunc- 
tion or  the  action  of  the  council;  the  rights 
thereby  granted  only  to  be  forfeited  as  to 
the  unbuilt  portion  of  the  tracks  in  case  of 
noncompletion  within  the  time  specified. 
Said  grantees  and  their  assigns  were  grant- 
ed the  right  to  permit  any  railway  company, 
subject  to  tlie  approval  of  the  city  council, 
to  use  their  tracks  on  North  River  street 
ftom  Walnut  street  to  Galena  street  for  the 
purpose  of  such  loop  as  should  be  at  any  time 
operated  through  the  business  portions  of 
the  east  and  west  sides  of  the  city. 

Section  2  of  the  ordinance  provided  that 
tbe  grant  therein  should  extend  for  the  term 
of  4/0  years  from  tbe  passage  of  the  ordinance, 
provided  tbe  same  should  be  accepted  by  said 
parties  within  10  days  after  the  passage 
thereof,  and  provided  farther  that  the  local 
rate  of  fare  which  the  grantees  or  their  as- 
signs might  charge  for  a  continuous  ride, 
over  its  tracks  in  Aurora  should  be  readjust- 
ed In  tbe  following  manner:  For  the  first 
20  years  the  local  rate  of  fare  should  not  bo 
more  than  5  cents.  For  the  following  20 
years  the  local  rate  of  fare  should  be  deter- 
mined by  ascertaining  the  lowest  rate  of  fare, 
demanded  by  street  railways,  prevailing  in 
10  different  cities  having  approximately  tbe 
same  population  as  Aurora,  eta 

Section  3  of  the  ordinance  provided  that 
■aid  grantees,  their  legal  representatives  or 
assigns,  should  use.  In  the  construction  'of 
the  tracks,  improved  girder  rails  on  North 
River  street,  and  T  rails  (not  less  than  70 
pounds  per  yard,  and  subject  to  the  approval 
of  the  dty  council)  on  Walnut  street,  which 
should  be  so  laid  that  vehicles  may  freely  and 
safely  cross  the' same. 

Section  4  of  tbe  ordinance  provided  that, 
during  NoT«nber,  December,  January,  Feb- 
ruary, and  March  of  each  year,  heating  ap- 
paratus of  a  certain  kind  should  be  provid- 
ed, and  that  the  cars  upon  said  tracks  should 
be  run  at  such  intervals  as  might  be  neces- 
sary to  accommodate  the  public,  provided 
that  said  cars  should  be  run  at  intervals  of 
not  more  thau  one  hour  apart  between  6 
o'clock  a.  m.  and  9  o'clock  p.  m.,  and  that  said 
cars  should  be  mn  at  a  speed  not  to  exceed 
5  miles  an  hour  on  curves,  and  10  miles  an 
hoar  on  the  balance  of  the  local .  line  of  said 
railway,  subject  to  the  police  regulations  of 
the  dty;  that,  in  removing 'snow  from  the 
tnu^  said  grantees,  their  legal  representa- 
tives or  assigns,  should  distribute  it  so  that 
It  would  not  Impede  public  travel  on  tbe 
streets  occupied  by  their  tracks;  that,  when 
the  city  council  should  so  order,  they  should, 
within  90  days  after  notice  by  the  city  clerk, 
place  fenders  on  their  cars. 


Section  S  provided  that  said  grantees  OE 

assigns  should  have  tbe  right  to  operate  their 
cars  by  electricity,  compressed  air,  cable,  or 
other  motive  power  except  steam,  and  to 
construct,  lay  down,  and  erect  wires,  iron 
poles,  undergroimd  conduits,  and  other  appa- 
ratus necessary  for  the  (deration  and  main- 
tenance of  its  lines,  and  to  change  from  one 
motive  power  to  another  as  it  might  elect; 
that,  in  case  of  the  use  of  electric  power, 
they  should  have  tbe  right  to  string  neces- 
sary wires.  Including  an  overheard  contact 
system,  consisting  of  wires  suspended  from 
painted  iron  poles  on  River  street  and  Wal- 
nut street  from  River  street  to  the  Geneva 
Branch  of  tbe  Chicago,  Burlington  &  Quincy 
Railroad  tracks,  and  painted  cedar  poles 
from  thence  to  the  westerly  city  limits,  set 
within  the  curb  line  of  the  street  on  either 
Bide  thereof,  bnt  that  said  grantees  In  locat- 
ing their  poles  should  not  obstruct  driveways 
nor  interfere  with  catch-basins,  drains,  sew- 
ers, gas  or  water  pipes,  the  wires  to  be  not 
less  than  19  feet  above  the  rails,  and  the 
grantees  or  assigns  to  have  the  right  to  make 
all  necessary  connections  of  said  wires  with 
powerhouse,  car  shed,  or  other  property  of 
grantees.  By  section  6  it  was  also  provided 
that,  in  the  event  of  any  new  and  better 
method  of  furnishing  electricity  or  other 
motive  power  for  the  operation  of  railways 
being  discovered,  the  grantees  or  assigns 
should  have  the  right  to  adopt  the  same  in 
place  of  or  in  connection  with  the  overhead 
trolley  system.  Said  section  S  also  provides 
as  follows:  "The  said  tracks  and  railways 
shall  be  used  tor  no  other  purpose  than  to 
transport  passengers  and  their  ordinary  bag- 
gage. United  States  mall,  express,  milk,  and 
the  cars  and  carriages  for  that  purpose  shall 
be  of  the  style  and  class  ordinarily  used  on 
such  railways  in  other  cities.  No  freight 
shall  be  carried  by  said  grantees,  their  legal 
representatives  or  assigns,  excepting  such 
as  is  used  in  the  construction  of  their  road 
within  the  limits  of  the  dty  of  Aurora." 

Section  6  provides  that  tbe  grantees  or  as- 
signs shall  keep  the  space  between  the  rails 
of  Its  tracks,  and  two  feet  on  the  outside  of 
each  rail,  on  streets  occupied  by  them,  in  good 
condition  and  repair,  etc.  Section  7  provides 
the  grantees  or  assigns  "ftaall  have  the  right 
to  do  such  excavating  and  grading  as  they 
may  deem  necessary  for  the  proper  laying  of 
their  tracks,  also  the  right  to  lay  drainage 
tile  or  pipe  and  construct  catch-basins  and 
connect  said  tile  or  pipe  and  catch-basins 
with  the  sewer  system  of  the  dty  of  Aurora, 
bnt  said  work  shall  be  completed  within  six 
months  from  the  time  it  Is  commenced." 

Section  7  also  provides  that  the  streets 
shall  be  left  in  as  good  condition  as  before 
the  building  of  the  road,  etc. 

Section  8  provides  that  the  grantees  or 
assigns  shall  save  the  city  harmless  against 
all  damages,  etc.,  by  reason  of  the  granting 
of  such  privileges,  or  resulting  from  the  ex- 
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onAee  of  the  same,  and  shall  within  10  days 
from  the  passage  of  the  ordinance  execute  a 
bond  to  the  city  In  the  snm  of  $10,000  to  In- 
denmify  the  city  against  such  damages,  etc. 

Section  9  provides  that  the  terms  and  con- 
ditions of  the  ordinance  shall  Inure  to  the 
benefit  of  the  grantees,  their  legal  representa- 
tives or  assigns,  and  the  city  of  Aurora,  its 
successor  or  successors. 

Section  10  provides  that  the  permission 
and  authority  therein  granted  are  to  be  used 
"for  the  public  purpose  of  a  general  railway, 
connected  with  the  tracks  when  laid  of  the 
Aurora,  De  Kalb  &  Rockford  Electric  Trac- 
tion Company,  a  corporation  organized  and 
existing  under  the  general  railway  laws  of 
the  state  of  Illinois,  their  successors,  assigns, 
or  lessees,  and  now  projecting  a  railway  from 
the  dty  of  Aurora  to  the  city  of  Rockford, 
in  said  state.  The  rights  and  privileges  here- 
in granted  shall  cease  and  determine  and  this 
ordinance  and  the  grants  herein  contained 
shall  be  null  and  void,  unless  the  grantee 
herein  shall  construct  and  operate  its  rail- 
way from  the  dty  of  Aurora,  Illinois,  to  the 
city  of  De  Kalb,  Illinois,  within  thirty 
months,  and  unless  the  said  grantee  herein 
shall  expend  within  eighteen  months  from 
the  passage  of  this  ordinance,  upon  the  pur- 
chase of  right  of  way  and  construction  of  its 
railway,  the  sum  of  at  least  $20,000.00,  out- 
side of  the  city  of  Aurora,  Illinois." 

Section  11  provides  fhat  In  consideration 
of  the  privileges  granted,  etc.,  said  Watklns, 
George,  Vivian,  and  Kopf,  their  heirs,  ex- 
ecutors, administrators,  and  assigns,  shall, 
in  their  written  acceptance  of  the  ordinance, 
bind  themselves,  their  heirs,  etc.,  to  pay  or 
cause  to  be  paid  to  the  city  of  Aurora  the  sum 
of  $10,000  on  or  before  December  15,  1902, 
said  sum  to  be  paid  to  the  dty  treasurer  on 
or  before  December  15,  1002. 

Section  12  provides  that  the  ordinance 
shall  take  effect  when  the  grantees,  their 
legal  representatives  or  assigns,  shall  file 
the  bond  required,  and  accept  in  writing  the 
terms  and  conditions  of  tlie  ordinance,  etc. 

On  November  2,  1903,  there  was  passed, 
and  on  November  5,  1903,  approved,  an 
amradatory  ordinance  providing  that  the 
times  within  which,  under  the  rights,  priv- 
lllges,  and  franchises  given  to  said  four 
individuals  on  May  27,  1902,  they  had  to 
construct  and  operate  their  railway  from  Au- 
rora to  De  Kalb,  and  within  which  to  ex- 
pend for  the  purchase  of  right  of  way  and 
construction  the  sum  of  at  least  $20,000,  and 
within  which  to  have  their  road  constructed 
and  in  operation  along  said  streets,  should  be 
extended  12  additional  months.  Section  2 
of  the  amendatory  act  provided  that  the 
ordinance  should  be  In  full  force  and  effect 
10  days  after  its  legal  publication,  and  upon 
the  acceptance  of  the  same  in  writing  within 
80  days  from  the  passage  thereof  by  the 
grantees,  their  legal  representatives  ot  as- 
Blgna. 


It  is  conceded  that  no  tracks  bad  been  ac- 
tually laid  on  Walnut  street,  the  street  upon 
-which  the  appellant's  lot  abuts,  at  the  time 
of  the  filing  of  the  original  bill  in  this  cause. 

On  November  7,  1904,  the  dty  coundl  of 
Aurora  passed  another  ordinance,  which  was 
approved  on  the  same  day,  which  is  sub- 
stantially the  same  as  the  ordinance,  attack- 
ed as  void  in  the  original  bill  passed  on  May 
27,  1902,  and  amended  on  November  2,  1903, 
except  that  the  authority  to  construct  the 
railroad  In  question  was,  by  the  ordinance 
of  November  7,  1904,  conferred  upon  the  Au- 
rora, De  Kalb  &  Rockford  Electric  Traction 
Company,  its  successors  and  assigns,  instead 
of  being  conferred  upon  Watklns,  Oeorge, 
Vivian,  and  Kopf,  the  individuals  named  in 
the  ordinance  of  May  27,  1902;  and  except 
that  the  grant  by  the  ordinance  of  November 
7,  1904,  was  to  extend,  by  the  terms  of  sec- 
tion 2  thereof,  for  the  term  of  38  years  from 
the  passage  thereof.  Instead  of  the  term  of 
40  years  as  specified  In  section  2  of  the  origi- 
nal ordinance;  and  except  that  the  said 
traction  company  was  to  construct  and  oper^ 
ate  Its  railway  from  Aurora  to  De  Kalb  on 
or  before  November  27,  1906,  and  to  expend 
on  or  before  November  27,  1904,  upon  the 
purchase  of  right  of  way  and  construction, 
the  sum  of  at  least  $20,000  outside  of  the 
city  of  Aurora.  There  may  be  other  slight 
differences  between  the  two  ordinances,  but 
those  already  indicated  are  the  material  ones. 

The  ordinance  of  May  27,  1902,  was  made 
an  exhibit  to  the  original  bill,  and  also  to  the 
amended  and  supplemental  bill,  and  the  ordi- 
nance of  November  7,  1904,  was  made  an  ex- 
hibit to  the  amended  and  supplemental  bill. 
There  was  also  made  an  exhibit  to  the 
amended  and  supplemental  bill  the  peti- 
tion to  the  mayor  and  aldermen  of  the  dty 
of  Aurora,  and  the  names  of  the  property 
owners  signed  to  the  same,  and  the  amounts 
of  feet  frontage  for  which  they  signed, 
-which  -was  not  signed  by  the  complain- 
ants in  the  original  bill,  or  the  sole  complain- 
ant in  the  amended  and  supplemental  bill, 
being  the  appellant  here.  By  the  terms  of 
this  petition  the  owners,  signing  the  same, 
owning  land  abutting  and  ha-ving  a  frontage 
on  Walnut  street  lying  between  the  east  line 
of  North  River  street  and  the  westerly  limits 
of  Aurora,  petitioned  the  common  council 
of  Aurora  to  grant  to  Watklns  and  Oeorge  of 
Aurora,  and  Vivian  and  Kopf  of  Chicago, 
their  representatives  and  assigns,  the  right 
to  use  said  portion  of  Walnut  street,  or  as 
much  thereof  as  the  mayor  and  aldermen  may 
deem  best,  for  the  purpose  of  constructing, 
maintaining,  and  operating  thereon  a  rail- 
road with  electrldty  or  other  motive  powof 
"which  will  not  scatter  smoke  or  fire,  with 
single  track  with  the  necessary  side  tracks 
and  switches  and  -with  all  necessary  poles 
(said  poles  to  be  set  -within  the  curb  line  of 
said  street),  wires,  and  other  appliances  tat 
the  operation  of  the  said  railroad,  and  ve 
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hereby  consent  to  the  conatmctlon  and  op- 
eration of  the  Bald  railroad  on,  over,  through 
and  along  said  portion  of  said  street  or 
any  part  or  portion  thereof,  by  the  said  V. 
A.  Watklns.  WUUam  George,  R.  S.  Vivian 
and  William  P.  Eopf,  their  representatives 
and  assigns." 

There  was  also  made  an  exhibit  to  the 
amended  and  supplemental  bill  an  assign- 
ment, dated  September  26,  1904,  by  Watkins, 
George,  Vivian,  and  Kopf,  of  said  franchise 
to  the  Aurora,  De  Kalb  &  Rockford  Electric 
Traction  Company,  and  an  acceptance  in 
mltlng  of  the  assignment  by  the  said 
traction  company  on  the  same  day,  by  the 
terms  of  which  assignment  Watkins,  George, 
Vivian,  and  Kopf,  for  the  consideration  of 
the  sum  of  $1.00  to  them  In  hand  paid  by 
said  electric  traction  company,  sold,  assign- 
ed, conveyed,  set  over,  and  transferred  to 
said  traction  company,  its  successors  and 
assigns,  "all  the  title,  interest,  privileges 
and  Immunities  granted  to  us,  either  Joint- 
ly or  severally,  by  a  certain  franchise  here- 
inafter described,  it  being  the  purpose  of 
tbls  Instrument  to  convey  and  assign  to 
said  traction  company  all  rights  by  ns 
owned  or  claimed,  either  jointly  or  several- 
ly. In  and  to  said  franchise,  or  permit, 
to-wlt:  That  certain  franchise  heretofore 
granted  to  the  undersigned,  their  heirs, 
executors,  administrators  and  assigns,  by 
the  city  council  of  the  city  of  Aurora,  Kane 
county,  Illinois,  known  and  entitled,  'Ordi- 
nance granting  to  V.  A.  Watkins,  William 
George,  R.  S.  Vivian  and  William  P.  Kopf, 
their  heirs,  executors,  administrators  or  as- 
signs, consent  and  right  to  use,  locate,  lay 
down,  construct,  maintain  and  operate  a 
railway  in  certain  streets  and  avenues  in  the 
dty  of  Aurora,  Illinois,'  which  said  ordi- 
nance was  passed  May  27,  1902,  approved 
May  29,  1902,  and  also  the  amendment  to 
said  franchise,  passed  November  2,  1903. 
and  approved  November  6,  1903." 

There  was  also  attached  to  said  amended 
and  supplemental  bill  as  an  exhibit  the 
articles  of  incorporation  of  the  Aurora,  De 
Kalb  &  Rockford  Electric  Traction  Com- 
pany, in  which  are  set  forth:  First,  the 
name  of  the  corporation ;  second,  the  places 
from  and  to  which  it  is  Intended  to  construct 
the  said  railroad,  as  follows :  In  and  from 
the  city  of  Aurora  in  Kane  county,  thence  in 
a  northwesterly  direction,  through  the  coun- 
ties of  Kane,  De  Kalb,  Ogle,  and  Winnebago, 
to  and  terminating  in  the  city  of  Rockford,  in 
the  county  of  Winnebago,  all  in  the  state  of 
Illinois,  with  branches  or  auxiliary  lines  of 
road  necessary  or  convenient  to  the  oper- 
ation of  said  railroad;  third,  that  the  prin- 
cipal business  office  of  the  corporation  should 
be  established  and  maintained  at  Aurora; 
fourth,  that  the  time  of  the  commencement 
of  the  said  proposed  corporation  was  from 
the  date  of  the  filing  said  articles  for  record, 
as  required  by  law,  and  to  continue  for  a 
period    of   BO   years    thereafter;  fifth,    the 


amount  of  capital  stock  of  the  corporation 
was  fixed  at  $100,000;  sixth,  the  names  and 
places  of  residence  of  several  persons  form- 
ing the  corporation  (then  follow  the  names 
of  five  persons,  ail  residing  in  Chicago,  III.) ; 
seventh,  the  names  of  the  first  board  of 
directors,  which  are  the  same  as  those  last 
above  referred  to;  eighth,  a  provision  that 
the  government  of  tbe  corporation  shall  be 
vested  in  a  board  of  directors  and  the 
officers,  as  provided  by  the  by-laws;  and, 
ninth,  that  the  capital  stock  shall  be  divid- 
ed Into  1,000  shares  of  the  par  value  of  $100 
a  share. 

There  was  also  attached  as  an  exhibit  to 
the  amended  and  supplemental  bill  a  written 
acceptance  by  the  Aurora,  De  Kalb  &  Rode- 
ford  Electric  Traction  Company  of  the  ordi- 
nance passed  on  November  7,  1904.  There 
was  also  attached  as  an  exhibit  to  said 
amended  and  supplemental  bill  a  receipt 
dated  December  15,  1902,  executed  by  the 
dty  of  Aurora  through  Its  dty  treasure:, 
and  approved  by  the  mayor  and  attested 
by  tbe  dty  clerk,  for  the  sum  of  $10,000  from 
said  electric  traction  company  in  satisfaction 
of  tbe  liability  to  the  city  against  Watkins, 
George,  Vivian,  Kopf,  and  their  assigns,  un- 
der section  11  of  said  ordinance  of  May  27, 
1902. 

Cames,  Dunton  &  Falssler,  and  Cheney  ft 
Evans,  for  appellant.  Knight  ft  Brown, 
Theodore  Worcester,  and  George  O.  King, 
for  appellee. 

MAGRDDER,  X  (after  stating  the  facts). 
"Where  the  fee  of  the  street  is  in  the  dty, 
such  damages  as  the  abutting  owner  may 
sufTer  from  the  laying  of  a  railroad  track 
in  the  street  are  merely  consequential,  so 
far,  at  least,  as  they  affect  the  property 
abutting  on  the  street  In  such  case,  as 
there  is  no  physical  taking  of  the  land,  in- 
junction will  not  Ue  to  enjoin  the  taking, 
tbe  remedy  being  an  action  at  law  for  dam- 
ages." Stetson  V.  Chicago  &  Evanston  Rail- 
road Co.,  76  111.  74;  Parker  v.  Catholic  Bish- 
op, 146  111.  158,  34  N.  E.  473;  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  West  Chica- 
go Street  Railroad  Co.,  156  111.  255,  40  N.  E. 
1008,  29  li.  R.  A.  485 ;  Doane  v.  Lake  Street 
Elevated  Railroad  Co.,  165  III.  510,  46  N.  E. 
520,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265. 
The  present  proceeding  is  instituted  by  the 
appellant,  a  property  owner  owning  a  lot 
abutting  upon  Walnut  street  In  the  city  of 
Aurora,  for  the  purpose  of  enjoining  the 
appellee,  the  Aurora,  De  Kalb  &  Rockford 
Electric  Traction  Company,  from  laying 
down  its  railway  tracks  upon  Walnut  street 
In  front  of  appellant's  property.  The  appel- 
lant claims  that  he  is  tbe  owner  In  fee  of 
Walnut  street  In  front  of  his  lot  to  the 
center  of  the  street,  subject  to  a  right  of 
easement  over  the  same  in  the  city  and  tbe 
public.  If  tbls  is  not  true,  and  If  the  fee 
of  such  portion  of  Walnut  street  is  In  the 
dty,  and  not  In  appellant,  as  above  stated. 
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then,  of  course,  the  present  bill  for  Injunc- 
tion will  not  He. 

First  The  first  question,  therefore,  to  be 
determined,  and  which  Is  discussed  by  coun- 
sel, is  whether  or  not  the  appellant  is  the 
owner  of  the  fee  of  the  street  In  front  of 
his  lot  to  the  center  thereof.  The  traction 
company,  the  appellee  herein,  contends  that 
the  appellant  has  not  shown  himself  to  be 
the  owner  of  the  fee  to  the  center  of  the 
street  Appellant's  property  Is  lot  9  In  block 
19  in  Stephen  F.  Gale's  Addition  to  West 
Aurora.  The  plat  of  the  addition  was  in- 
troduced in  evidence,  and  is  referred  to  as 
an  exhibit  to  the  amended  and  supplemental 
bill.  The  certificate  attached  to  the  plat  is 
dated  April  29,  1851,  and  Is  made  by  "John 
li.  Hanchett,  Deputy  Surveyor,"  who  certifies 
that  he  has  surveyed  and  laid  out  Into  blocks, 
streets,  alleys,  and  lots  the  following  piece 
or  parcel  of  land,  to  wit:  "A  part  of  the 
north-east  quarter  of  section  21,  and  north- 
west quarter  of  section  22,  township  38, 
north,  range  8  east,  third  principal  merid- 
ian." The  act  of  1845  providing  for  the 
acknowledgment  of  plats  was  in  force  when 
the  plat  here  in  controversy  was  acknowledg- 
ed, and  that  act  remained  in  force  until  the 
revision  of  the  statutes  of  1874.  Gould  v. 
Howe,  131  111.  490,  23  N.  E.  602.  Section 
17  of  chapter  25  of  the  revision  of  1845  of 
the  Statutes  of  Illinois  provides  that,  when- 
ever any  person  wishes  to  lay  out  a  town  In 
this  state,  or  an  addition  or  subdivision  of 
outlots,  he  shall  cause  the  same  to  be  sur- 
veyed, and  a  plat  or  map  thereof  made  by 
the  county  surveyor,  etc.  Rev.  St  1845,  p.  115. 
Under  the  Revised  Statutes  of  1845,  the  coun- 
ty surveyor's  certificate  to  the  plat  of  an  ad- 
dition to  a  town  is  a  requisite  part  of  such 
plat  when  it  Is  acknowledged  by  the  propri- 
etor. "The  plat  Is  neither  entitled  to  ac- 
knowledgment or  record  until  it  has  first 
been  certified  by  the  surveyor.  His  certifi- 
cate must  also  be  recorded  and  form  a  part 
of  the  record.  Then,  and  not  until  then, 
does  it  become  evidence  of  title.  •  ♦  • 
The  plat  or  map  operates  as  a  conveyance 
In  fee  of  streets  and  alleys  to  the  corporation 
only  by  force  of  the  statute,  and  when  it 
requires  that  It  shall  be  'made  out,  certified, 
acknowledged  and  recorded,  as  required  by 
this  division,'  to  have  the  effect  of  a  convey- 
ance. It  is  not  within  the  province  of  a  court 
to  say  it  shall  become  a  muniment  of  title, 
notwithstanding  a  plain  requirement  has 
been  Ignored."  Village  of  Auburn  v.  Good- 
win, 128  111.  57,  21  N.  E.  212.  A  deputy  coun- 
ty surveyor  acting  In  his  own  name,  and  not 
that  of  his  principal,  in  making  a  survey 
and  plat  of  a  town  addition  under  the  stat- 
ute of  1845,  does  not  bind  the  principal,  or 
make  his  act  that  of  the  county  surveyor. 
Village  of  Auburn  v.  Goodwin,  supra.  It 
also  appears  that  the  other  certificate  In- 
dorsed upon  the  plat  or  map  of  the  addition, 
certifying  that  such  map  or  plat  was  laid  out 


and  subdivided,  was  not  made  by  the  owner, 
Stephen  F.  Gale,  but  was  made  by  one  P.  A. 
Hall,  agent  for  Stephen  F.  Gale.  In  Thomp- 
son V.  Maloney,  199  IlL  27G,  65  N.  E.  236,  93 
Am.  St  Rep.  138,  we  held  that  a  plat  execu- 
ted and  acknowledged  by  an  attorney  in  fact 
does  not  constitute  a  statutory  dedication 
of  the  streets  to  the  municipality.  Inas- 
much, therefore,  as  the  plat  of  Gale's  Ad- 
dition to  West  Aurora  was  certlfled  by  a 
deputy  county  surveyor,  and  not  by  the  coun- 
ty surveyor,  and  Inasmuch  as  the  map  or 
plat  was  not  certified  to  have  been  laid  out 
by  the  owner,  but  merely  by  an  agent  of  the 
owner,  the  plat  was  not  executed  in  accord- 
ance with  the  provisions  of  the  statute,  and 
cannot  be  considered  a  statutory  plat.  Con- 
sequently the  fee  of  the  street  did  not  vest 
In  the  city  of  Aurora.  The  title  thereto  re- 
mained in  the  owner.  Gale,  so  long  as  none 
of  the  lots  were  sold,  but  Inasmuch  as  he 
sold  lots  by  reference  to  the  plat  title  to 
the  soil  in  front  of  said  lots  to  the  center  of 
the  street  attached  to  the  lots  conveyed. 

It  follows,  therefore,  that  the  dedication 
of  the  streets  comprised  in  the  subdivision 
or  addition  under  consideration,  one  of  which 
streets  was  Walnut  street  was  a  mere  com- 
mon-law dedication,  and  not  a  statutory  dedi- 
cation. If,  then,  the  appellant  has  connect- 
ed his  title  to  the  lot  claimed  by  him  with 
the  title  of  the  original  dedicator  of  this  ad- 
dition, he  owns  the  fee  to  Walnut  street  in 
front  of  bis  lot  as  far  as  the  center  of  the 
street  "A  conveyance  of  property  abutting 
upon  a  street  shown  upon  a  plat  not  suflS- 
cient  to  constitute  a  statutory  dedication, 
carries  with  it  the  fee  of  the  soil  to  the  cen- 
ter of  the  street  although  the  property  Is 
conveyed  by  lot  or  block  number  only,  un- 
less the  title  to  the  street  Is  expressly  re- 
served to  the  grantor  or  excluded  from  the 
grant"  Brewster  t.  Cahlll,  199  111.  809,  65 
N.  E.  233. 

We  do  not  understand,  however,  that  coun- 
sel for  appellee  seriously  contend  that  there 
was  anything  more  here  than  a  common-law 
dedication  only  of  the  land  embraced  within 
the  street  or  that  the  title  In  fee  of  the 
abutting  lot  owners  does  not  extend  to  the 
center  of  the  street  but  their  claim  is  that 
the  appellant  has  not  properly  connected 
himself  with  the  title  of  the  original  dedi- 
cator or  maker  of  the  subdivision  or  addi- 
tion. The  record  shows  that  by  warranty 
deed  dated  June  25,  1887,  James  0.  Hanna 
and  his  wife,  of  Aurora,  in  consideration  of 
$2,750,  conveyed  and  warranted  to  George 
Wilder,  of  the  same  place,  the  present  ap- 
pellant lot  9  in  block  19,  Gale's  Addition  to 
West  Aurora,  Kane  county,  ill.,  as  per  plat 
of  the  same  on  record  In  the  recorder's  office 
of  Kane  county.  The  proof  further  shows 
that  the  appellant  resided  upon  the  lot  in 
question  as  his  homestead  for  17  years,  and 
paid  all  taxes  for  15  years,  from  1888  to 
1903  induslTe,  upon  said  lot,  such  possession 
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and  psyment  of  taxes  being  under  the  deed 
of  June  25,  18ST.  Sucb  possession  and  pay- 
ment of  taxes  for  more  than  seven  years  un> 
der  the  last-named  deed,  as  color ,  of  title, 
make  him  the  owner  of  said  lot  0  under  the 
limitation  law  in  regard  to  possession  and 
payment  of  taxes.  Whether,  however,  sucb 
title  could  extend  his  ownership  to  the  center 
of  the  street,  it  is  unnecessary  to  inquire, 
and  we  do  not  decide.  The  abstracts  of  title 
and  deeds  Introduced  in  evidence  show  a 
connected  chain  of  title  from  the  government 
down  to  Hanna,  the  immediate  grantor  of 
appellant  No  objection  is  made  by  counsel 
for  appellee,  as  we  understand  their  argu- 
ment, to  any  part  of  tbla  chain  of  title,  ex- 
cept one  deed,  to  wit,  a  warranty  deed, 
dated  January  26,  1863,  executed  by  Stephen 
F.  Gale,  the  owner  of  the  property  when  the 
eubdlvlsion  was  made,  to  Philip  A.  Hall. 
Tbe  description  contained  In  this  deed  is  as 
follows:  "All  the  following  described  piece 
or  parcel  of  land  lying  and  being  in  sections 
Mo.  21  and  22  in  township  No.  38  north  of 
range  No.  8  east  of  the  third  principal  merid- 
ian, and  known  as  Gale's  Addition  to  West 
Aurora,  reserving  and  excepting  lot  No.  8 
In  block  No.  10  and  lot  No.  12  in  block  No. 
18." 

The  first  objection  made  to  tbe  last  above- 
named  deed' is  that  the  description  does  not 
state  in  what  state  or  county  the  premises 
conveyed  lie.  The  deed  begins  as  follows: 
'^is  indenture,  made  this  26th  day  of 
January,  A.  D.  1853,  between  Stephen  P. 
Gale  of  the  city  of  Chicago,  county  of  Cook 
and  State  of  Illinois,  of  the  first  part,  and 
Philip  A.  HaH  of  West  Aurora  in  the  county 
of  ICane  and  State  of  Illinois  of  the  second 
part"  In  thus  describing  the  residence  of 
the  grantee,  Philip  A.  Hall,  the  deed  de- 
scribes him  as  being  "of  West  Aurora  in  the 
county  of  Kane  and  State  of  Illinois."  When, 
therefore,  In  the  description  of  the  property, 
mention  is  made  of  "Gale's  Addition  to  West 
Aurora,"  a  reference  bade  to  the  previous 
part  of  the  deed  shows  that  West  Aurora 
Is  in  Kane  county,  III.  This  is  suiflclent  to 
Indicate  the  county  and  state  in  which  the 
premises  lay.  It  was  so  held  In  Guyer  v. 
Warren,  175  111.  S28,  51  N.  E.  580,  and  cases 
there  dted.  See,  also.  Garden  City  Sand  Co. 
V.  Miller,  157  111.  225,  41  N.  E.  153;  also 
Billings  V.  Kankakee  Coal  Co.,  67  111.  489. 
It  is  not  a  correct  statement  that  no  evidence 
was  otTered  tending  to  show  that  the  parcel 
of  land  claimed  to  be  owned  by  the  appellant 
was  Identical  with  any  part  of  the  premises 
described  in  the  original  deed.  The  deed 
from  Gale  to  Hall  conveys  the  whole  of  the 
addition  to  West  Aurora,  except  lot  8  in 
Mock  10,  and  lot  12  in  block  13.  It  therefore 
conveyed  lot  9  in  block  19  in  said  addition. 
The  record  of  the  plat  was  an  exhibit  to 
tbe  amended  and  supplemental  bill,  and  the 
original  plat  itself  was  produced,  and  ap- 
pellant testified  that  be  owned  and  lived 


and  paid  taxes  on  that  particular  lot  of  land. 
This  was  sufficient  evidence  to  show  that 
the  premises  conveyed  by  tbe  deed  were  the 
same  premises  as  tbose.  Included  in  the  re- 
corded plat  of  Gale's  Addition  to  West  Aurora. 

It  is  also  insisted  by  tbe  appellee  that 
there  were  certain  erasures  in  the  deed  from 
Gale  to  Hall,  and  that  although  the  admis- 
sion of  tbe  deed  was  objected  to  upon  this 
ground,  the  erasures  appearing  on  the  face 
of  the  deed  were  not  explained.  Two  deeds 
were  introduced  in  evidence,  shown  upon 
the  abstract  of  title,  and  also  introduced 
as  separate  instruments  outside  of  the  ab- 
stract of  title.  The  first  deed  introduced 
was  a  quitclaim  deed  executed  by  Gale  to 
Hall,  dated  January  26,  1853,  signed  by  Gale, 
and  sealed  and  delivered  by  him  in  the  pres- 
ence of  one  John  T.  Walte.  This  deed  was 
recorded  on  January  29, 1853.  On  account  of 
certain  defects  In  tbe  first  deed,  it  was  re- 
drawn and  re-executed  by  being  signed  and 
acknowledged  by  Gale  before  a  notary  public 
on  September  4,  1863,  and  recorded  on  Sep- 
tember 3,  1864.  Tbe  erasures  objected  to 
are  in  the  second  deed,  acknowledged  in 
1863,  and  were  merely  erasures  of  such 
words  as  made  the  deed  correspond  with 
tbe  original  quitclaim  deed.  The  form  used 
in  drawing  the  second  deed  was  tbe  form  of 
a  warranty  deed,  and  such  words  as  operat- 
ed to  make  it  a  warranty  deed  were  erased, 
so  as  to  make  it  conform .  with  the  original 
deed,  which  was  a  quitclaim  deed.  The 
comparison  of  the  two  deeds  was  an  explana- 
tion of  the  erasures,  so  as  to  relieve  tbe 
deed  of  the  charge  that  it  contained  such 
erasures  or  interlineations  as  amounted  to 
suspicious  circumstances.  Landt  v.  McCul- 
lough,  206  111.  214,  69  N.  B.  107 ;  Catlln  Coal 
Co.  V.  Lloyd,  180  111.  398,  54  N.  B.  214,  72 
Am.  St  Rep.  216;  Merritt  v.  Boyden  &  Son, 
191  111.  136,  00  N.  B.  907,  85  Am.  St  Rep.  246. 

Tbe  deed  from  Gale  to  Hall  passed  the 
title  to  the  property  in  question,  and  was 
therefore  properly  admitted  by  the  court 
For  the  reasons  above  stated,  we  are  of  the 
opinion  that  the  appellant  showed  himself  to 
be  tbe  owner  in  fee  of  said  lot  9,  and  of  the 
fee  of  so  much  of  Walnut  street  lying  in 
front  thereof  as  extends  to  the  center  of  the 
street  In  other  words,  he  has  shown  him- 
self to  be  tbe  owner  in  fee  of  so  much  of 
the  half  of  Walnut  street  as  lies  in  front  of 
his  lot 

Second.  A  motion  was  heretofore  made 
by  tbe  appellee  to  dismiss  the  present  appeal 
for  want  of  Jurisdiction  in  this  court  and 
this  motion  was,  by  a  previous  order  entered 
herein,  reserved  to  the  hearing  of  the  cause, 
and  will  now  be  disposed  of.  The  original 
bill  averred  that  George  Wilder,  the  appel- 
lant was  the  owner  in  fee  of  said  lot  9,  and 
that  such  ownership  extended  to  the  center 
of  Walnut  street  in  front  of  said  premises, 
subject  only  to  tbe  use  of  the  public  as  a 
public   highway.    The   defendants    In  tbeir 


Digitized  by 


v^ooQie 


202 


75  NORTHBASTBBN  REPORTBB. 


(III. 


answers  denied  that  the  complainants  tn 
the  original  bill,  or  any  of  them,  were  the 
owners  of  the  fee  of  that  part  of  Walnut 
street  described  In  the  bill,  but,  on  the  con- 
trary, averred  that  the  fee  of  said  street,  as 
described  In  the  bill,  was  in  the  city  of  Au- 
rora. Hence  the  Issue  was  directly  made 
as  to  the  ownership  in  fee  of  the  property  by 
the  complainants  in  the  original  bill,  and, 
this  being  so,  a  freehold  is  directly  Involved, 
and  the  cause  was  properly  brought  to  this 
court  It  is  said,  however,  by  counsel  for 
the  appellee,  that  such  allegation  as  con- 
tained in  the  amended  and  supplemental 
bill  was  admitted  to  be  true  by  the  demurrer 
thereto,  and  that  therefore  there  was  no 
issue  upon  that  subject  which  authorized 
the  taking  of  the  appeal  to  this  court  The 
theory  of  the  amended  and  supplemental 
bill  was,  not  only  that  appellant  was  the 
owner  in  fee  to  the  center  of  the  street  in 
front  of  his  lot,  but  that  the  railroad  to  be 
constructed  upon  the  street  by  appellee  was 
a  commercial  railroad — ^that  Is  to  say,  a 
railroad  carrying  both  passengers  and  freight 
— and  that  therefore  the  construction  of  it 
was  the  imposition  of  a  new  or  additional 
servitude  in  the  street,  for  which  the  appel- 
lant, as  the  owner  of  the  fee,  was  entitled 
to  compensation.  The  bill  avers  not  only 
that  appellant  was  the  owner  in  fee  as  above 
stated,  but  that  no  compensation  had  ever 
been  paid  to  him  for  the  use  of  the  fee  owned 
by  him  in  said  street  and  that  be  had  never 
consented  to  the  occupation  and  use  of  said 
fee  for  the  purposes  of  said  traction  com- 
pany, and  that  said  traction  company  had 
never  attempted  to  condemn  or  purchase 
from  him  his  rights  in  the  fee  in  said  street 
"and  that  the  taking  of  your  orator's  land 
In  said  street  for  said  purposes  will  be  in 
violation  of  the  constitutional  rights  of  your 
orator."  These  and  other  allegations  in 
the  amended  and  supplemental  bill  amount 
substantially  to  the  charge  that  the  appellee 
was  seekng  to  take  the  property  of  appellant 
without  making  just  compensation  therefor, 
in  violation  of  the  Constitution  of  the  state. 
For  these  reasons,  also,  the  case  has  been 
properly  brought  to  this  court,  as  well  upon 
the  issues  made  by  the  demurrer  to  the 
amended  and  supplemental  bill,  as  upon  the 
issues  made  under  the  answers  to  the  origi- 
nal bill.  Accordingly,  tbp  motion  to  dla- 
miss  the  appeal  is  overruled. 

Third.  It  is  claimed  on  the  part  of  ap- 
pellant that  the  ordinance  of  May  27,  1902, 
was  absolutely  void,  as  authorizing  certain 
individuals,  rather  than  a  corporation,  to 
construct  and  maintain  and  t^erate  a  rail- 
road in  a  public  street  of  the  city  of  Aurora. 
It  cannot  be  dratled  that  the  ordinance  of 
May  27,  1902,  was  and  is  absolutely  void 
upon  this  ground,  whether  the  railroad  be 
regarded  as  a  street  railroad  or  as  a  com- 
mercial railroad.  The  act  of  March  7,  1899, 
In  regard  to  street  railroads,  provides  "that 


any  company,  which  has  been  or  shall  be 
Incorporated  under  the  general  laws  of  this 
state  for  the  purpose  of  constructing,  main- 
taining or  operating  any  horse,  dummy  or 
street  railroad  or  tramway,  may  enter  upon 
and  appropriate  any  property  necessary  for 
the  construction,  maintenance  and  operation 
of  its  road,"  etc.  Sess.  Laws  1899,  p.  331. 
The  powor  hare  granted  is  to  an  incorporated 
company,  and  not  to  an  individual.  Para- 
graph 90  of  section  63  of  article  6  of  the  city 
and  village  act  provides  that  "the  city  coun- 
cil ••  •  shall  have  no  power  to  grant 
the  use  of  or  the  right  to  lay  down  any  rail- 
road tracks  in  any  street  of  the  city  to  any 
steam,  dummy,  electric,  cable,  horse  or  other 
railroad  company,  whether  the  same  shall 
be  incorporated  under  any  general  or  special 
law  of  the  state  now  or  hereafter  in  force, 
except  upon  the  petition  of  the  owners  of  the 
land  representing  more  than  one-half  of  the 
frontage  of  the  street,  or  so  much  thereof 
as  is  sought  to  be  used  for  railroad  pur- 
poses; and  when  the  street  or  part  thereof 
sought  to  be  used  shall  be  more  than  one 
mile  in  extent  no  petition  of  land  owners 
shall  be  valid,  unless  the  same  shall  be  sign- 
ed by  the  owners  of  the  land  representing 
more  than  one-half  of  the  frontage  of  each 
mile,  and  of  the  fraction  of  a  mile,  if  any, 
in  excess  of  the  whole  mile  measuring  from 
the  Initial  point,  named  in  such  petition,  of 
such  street  or  of  the  part  thereof  sought  to 
be  used  for  such  railroad  purposes."  1  Starr 
&  C.  Ann.  St  1896  (2d  Ed.)  p.  712.  Para- 
graph 90,  it  will  thus  be  observed,  provides 
for  a  grant  to  an  incorporated  company,  and 
not  to  an  individual  or  individuals. 

In  Goddard  v.  Chicago  &  Northwestern 
Railway  Co.,  202  111.  362,  66  N.  E.  1066.  a 
construction  was  given  to  the  act  of  March 
7,  1899,  in  reference  to  this  question,  and  it 
was  there  held  that  the  act  by  its  terms  on- 
ly authorized  the  grant  of  street  railroad 
privileges  to  companies  incorirarated  under 
the  general  laws  of  Illinois,  and  not  to  in- 
dividuals or  partnerships,  and  that  the  act 
should  not  be  extended  by  construction  to  ap- 
ply to  individuals,  since  that  would  give  to 
individuals  the  sovereign  power  of  eminent 
domain,  and  could  not  be  adopted  unless  both 
the  letter  and  the  spirit  of  the  act  clearly  so 
required.  In  that  case  it  was  said  (page  368, 
202  111.  and  page  1067,  66  N.  B.) :  "The  ques- 
tion is  not  whether  a  natural  person,  if  the 
law  so  provided,  might  acquire  a  right  of 
way,  exercise  the  right  of  eminent  domain, 
and  enjoy  the  franchise  to  operate  a  street 
railway,  but  whether  the  law  does  so  pro- 
vide, and,  if  it  is  clear  that  It  does  not, 
the  complainants  acquired  no  right  by  the 
action  of  the  county  board.  The  Legis- 
lature had  power  to  limit  the  authority  of 
the  county  board  to  grant  a  license  to  in- 
corporated companies  created  under  the  gen- 
eral laws  of  the  state  for  the  purpose  of 
constructing  and  operating  street  railways, 
and  it  Is  not  material  what  reason  existed 
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for  prescribing  the  limit  It  was  a  case  for 
the  exercise  of  the  legislative  judgment,  with 
which  we  are  not  concerned.  *  •  •  The 
right  to  operate  a  street  railway  and  collect 
fares  for  carrying  passengers,  and  the  power 
to  exercise  the  right  of  eminent  domain,  are 
franchises.  No  private  person  can  establish 
a  toll  bridge,  public  ferry,  or  railroad, .  or  en- 
Joy  the  franchise  connected  therewith,  with- 
out authority  from  the  Legislature,  either 
directly  granted,  or  by  the  exercise  of  legls- 
ladTe  power  through  delegation  to  a  munici- 
pality. 2  Smith's  Law  of  Mun.  Corp.  {  1702. 
A  franchise  is  a  special  privilege,  conferred 
by  grant  from  the  sovereign  power,  not  be- 
longing to  the  citizen  of  common  right.  It 
must  be  derived  from  the  laws  of  the  state 
and  emanate  from  the  sovereign  power,  and 
It  cannot  be  exercised  by  an  individual  on  his 
own  lands  without  the  consent  of  the  state." 
The  same  reasoning  applies  to  paragraph  90 
as  above  quoted.  The  grant  there  contem- 
plated can  only  be  to  a  company,  and  not 
to  an  individual.  McGann  v.  People,  194 
111.  626,  62  N.  B.  941;  Chicago  Dock  Co.  v. 
Garrlty,  115  111.  155,  3  N.  E.  448. 

In  line  wtth  the  Illinois  authorities  is  the 
case  of  Allen  y.  Qausen,  114  Wis.  244,  90 
N.  W.  181,  where  it  is  said:  "Appellant's 
counsel  needlessly  argue  at  length  for  the 
natural  right  of  Individuals  to  receive  such  a 
franchise.  That  Is  not  questioned,  but  only 
whetiier  the  Legislature  has  empowered  a 
municipality  to  grant  it  to  them.  As  there 
la  no  pretense  that  defendants,  or  any  of 
them,  are  within  such  class  of  individuals  to 
whom  franchise  is  so  authorized  to  be  grant- 
ed, we  may,  for  the  purposes  of  this  case, 
consider  the  statute  as  if  It  In  terms  only 
authorized  grants  to  street  railway  corpora- 
tions, except,  indeed,  as  the  express  men- 
tion of  certain  individuals  the  more  clearly 
negatiyes  grant  to  any  others.  That  an  au- 
thorization to  grant  such  franchises  only  to 
corporations  excludes  any  jwwer  to  confer 
one  on  individuals,  and  renders  void  any  at- 
tempt so  to  do,  has  been  often  decided  by 
other  courts." 

In  the  case  at  bar,  the  ordinance  of  May 
27, 1902,  granted  the  right  to  lay  down,  main- 
tain, and  operate  a  railway  on  Walnut  street 
in  front  of  the  appellant's  property  to  V.  A. 
Watkins  and  William  George,  of  Aurora,  and 
R.  S.  Vivian  and  William  P.  Kopf,  of  Chi- 
cago. The  grant  was  to  four  individuals, 
and  not  to  any  incorporated  company,  and 
hence,  under  the  authorities  already  cited, 
the  grant  was  absolutely  void. 

After  the  original  bill  In  this  case  was  filed 
on  October  11,  1904,  and  on  November  7, 
1904,  a  new  ordinance  was  passed,  amending 
the  ordinance  passed  on  May  27,  1902,  and 
by  the  terms  of  the  latter  ordinance  the  au- 
thority to  construct  and  operate  the  road 
was  conferred  upon  the  appellee,  the  Aurora, 
De  Kalb  &  Rockford  Electric  Traction  Com- 
pany, its  successors  and  assigns.  Subse- 
quently, on  December  17,  1904,  the  amended 


and  supplemental  bill  herein  was  filed,  which 
refers  to  the  passage  of  the  latter  ordlAauce, 
and  makes  It  an  exhibit  to  «ald  bill.  It  is 
claimed  by  the  appellant  that  the  ordinance 
of  November  7,  1904,  is  merely  amendatory 
of  the  ordinance  of  May  27,  1902,  and  that  a 
void  ordinance  cannot  be  amended.  And 
such  is  the  law.  McQulIUn  on  Mun.  Ordi- 
nances, §  196 ;  People  v.  Onahan,  170  111.  449, 
48  N.  E.  1003;  Tedrlck  y.  Wells,  152  111.  214, 
38  N.  E.  625;  Schwartz  v.  City  of  Oshkosh, 
55  Wis.  490,  13  N.  W.  450.  On  the  other 
hand,  it  is  claimed  by  the  appellee  that 
the  ordinance  of  November  7,  1904,  Is  an 
original  and  Independent  ordinance  confer- 
ring an  original  and  Independent  privilege 
upon  the  appellee,  and  is  not  in  any  sense 
dependent  for  its  validity  upon  the  ordinance 
of  May  27,  1902.  This  court  has  held  that  an 
act  which  possesses  all  the  attributes  of  a 
complete  statute  in  itself  is  not  invalid  be- 
cause passed  as  an  amendment  to  an  act 
which  had  become  inoperative.  People  y. 
Onahan,  supra;  School  Directora  v.  School 
Directors,  73  111.  249;  Timm  y.  Harrison, 
109  111.  593.  We  are  inclined  to  the  opinion 
that  the  ordinance  of  November  7,  1904,  may 
be  regarded  as  an  independent  ordinance, 
and  as  possessing  all  of  the  attributes  of  a 
complete  statute  In  itself.  Its  title  contains 
the  following  words :  "Granting  the  Aurora, 
De  Kalb  &  Rockford  Electric  Traction  Com- 
pany, its  successors,  lessees  and  assigns,  con- 
sent and  the  right  to  use,  locate,  lay  down, 
construct,  maintain  and  operate  its  railway 
as  hereinafter  provided,  in,  upon  and  along 
sundry  streets  and  avenues  in  the  city  of 
Aurora,  Illinois;  also  In  said  streets,  the 
right  to  erect,  use  and  maintain  poles  and 
overhead  wires,  and  to  build,  construct  and 
maintain  underground  conduits  and  tubes, 
with  all  necessary  appurtenances,  for  the 
purpose  of  propelling  its  cars  thereon  by 
electricity  or  any  other  motive  power,  ^cept 
steam."  The  body  of  the  act  confers  upon 
the  Aurora,  De  Kalb  &  Rockford  Electric 
Traction  Company  the  same  rights  as  were 
conferred  upon  the  fonr  individuals  named 
in  the  ordinance  of  May  27,  1902. 

Fourth.  But  it  is  Insisted  by  the  appel- 
lant that  the  ordinance  of  November  7,  1904, 
was  ineffectual  in  any  event,  because  it  was 
enacted  without  any  petition  from  consent- 
ing property  ownera.  There  was  a  petition 
to  the  mayor  and  aldermen  of  the  city  of 
Aurora  by  the  ownera  of  land  abutting  and 
having  a  frontage  on  Walnut  street,  etc., 
asking  for  a  grant  to  Watkins,  George,  Viv- 
ian, and  Kopf,  their  representatives  and  as- 
signs, of  the  right  to  use  the  street  for  the 
purpose  of  constructing,  maintaining,  and 
operating  thereon  a  railroad,  etc.  This  peti- 
tion was  for  a  grant  to  the  four  individuals, 
and  not  to  the  appellee  corporation.  The 
property  ownera  signing  the  consent  con- 
sented to  an  ordinance  conferring  the  power 
to  construct  and  operate  the  road  upon  cer- 
tain individuals,  but  there  is  nothing  to  show 
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that  ther  ever  consented  to  the  grant  of 
power  to  the  appellee  company  to  constract 
and  operate  the  road.  Counael  for  appel- 
lee say  that  the  consent  or  petition  was  to 
the  effect  that  the  grant  should  be  made  to 
the  four  individuals  named,  "their  repre- 
sentatives and  assigns."  A  written  assign- 
ment Is  then  produced,  and  is  attached  as  an 
exhibit  to  the  amended  and  supplemental 
bill,  wherdn  Watkins,  George,  Vivian,  and 
Kopf  assign,  set  over,  and  transfer  to  the 
appellee  corporation  "all  the  title,  interest, 
privileges  and  Immunities  granted  to  us, 
either  jointly  or  severally,  by  a  certain  fran- 
chise hereinafter  described,  it  being  the 
purpose  of  this  Instrument  to  convey  and  as- 
sign to  said  traction  company  all  rights  by 
UB  owned  or  claimed,  cither  Jointly  or  sever- 
ally, In  and  to  said  franchise  or  permit,  to- 
wlt:  Ttiat  certain  franchise  heretofore 
granted  to  the  ondersigned,  their  heirs,  exe- 
cutors, administrators  and  assigns,  by  the 
dty  council  of  the  city  of  Aurora,  ♦  ♦  ♦ 
known  and  entitled,  'Ordinance  granting  to 
W.  A.  Watkins,  William  George,  R.  S.  Vivian 
and  William  P.  Kopf,  their  heirs,  executors, 
administrators  or  assigns,  consent  and  right 
to  use,  locate,  lay  down,  construct,  main- 
tain and  operate  a  railway  in  certain  streets 
and  avenues  In  the  city  of  Aurora,  Illinois,' 
which  Bald  ordinance  was  passed  May  27, 
1902,"  etc.  This  is  not  an  assignment  of 
the  consent  of  abutting  property  owners.  It 
is  an  assignment  of  the  rights  and  privileges 
and  franchises  granted  by  the  ordinance  of 
May  27,  1002.  As  that  ordinance  was  ab- 
solutely void  because  of  the  grant  to  indi- 
viduals instead  of  a  company,  there  could  be 
no  valid  assignment  of  it. 

Independently,  however,  of  this  consid- 
eration, the  ordinance  of  May  27,  1902,  be- 
ing invalid  in  attempting  to  confer  rights  on 
the  four  individuals,  could  not  be  valid  be- 
cause it  authorized  such  Individuals  to  as- 
sign the  franchise  or  privileges  conferred 
upon  them.  This  would  amount  to  a  delega- 
tion of  power  by  the  city  council  to  the  four 
individuals  to  license  a  railroad  company  to 
construct  and  operate  a  railroad  in  a  steeet 
of  the  city.  An  ordinance  attempting  to 
so  delegate  power  is  void.  Legislative  pow- 
ers conferred  upon  municipalities  cannot 
be  delegated.  In  City  of  Chicago  v.  Trotter, 
136  111.  430,  26  N.  E.  359,  we  said  (page  4S3. 
186  111.,  and  page  360,  26  N.  B.):  "The 
powers  that  were  granted  by  the  state,  and 
that  are  relied  upon  by  the  municipality, 
were  delegated  to  the  city  council ;  and  that 
body  could  not  transfer  its  legislative  pre- 
rogatives, and  the  public  trust  which  waa 
Imposed  upon  it,  to  a  mere  executive  officer." 
See,  also,  People  v.  Village  of  Grotty,  93  111. 
180.  In  City  of  East  St  Louis  v.  Wehrung, 
50  111.  28,  It  was  held  that,  where  the  power 
Is  conferred  upon  municipal  Corpora tions  to 
regulate  any  calling  or  business,  it  Is  so 
do:«e  with  the  intention  that  such  power 


shall  be  exercised  by  the  corporations,  and  in 
the  mode  prescribed,  and  that  they  are  not 
warranted  in  delegating  a  discretionary 
authority  to  others,  or  to  an  Individual. 
In  Hickey  v.  Chicago  &  Western  Indiana 
Railroad  Co.,  6  111.  App.  172,  where  the 
general  railroad  law  conferred  upon  a  rail- 
road company  authority  to  construct  a  rail- 
road upon  a  street  in  a  city  with  the  assent 
of  the  corporation,  it  was  held  that,  as  the 
act  contained  no  provision  as  to  how  such 
consent  might  be  obtained,  the  action  of 
the  city  council  must  be  governed  by  the 
provisions  of  the  general  statute  relating  to 
the  incorporation  of  cities  and  villages ;  and 
it  was  also  there  held  that  dtles  have  full 
power  to  regulate  the  location  and  use  of 
railroad  tracks  within  their  corporate  limits, 
but  that  this  is  a  public  power  or  trust,  and 
can  be  exercised  by  the  corporation  when 
and  In  such  manner  as  it  shall  judge  best, 
but  that  such  power  cannot  be  delegated  to 
others.  It  may  be  here  observed  that,  in  the 
case  at  bar,  the  act  of  March  7,  1899,  In  re- 
gard to  street  railroads,  if  it  has  any  appli- 
cation here  at  all,  provides  that  no  such 
company  shall  have  the  right  to  locate  or 
construct  its  road  along  any  street  in  any 
incorporated  city  "without  the  consent  of 
the  corporate  authorities  of  such  city,"  but 
it  is  not  specified  how  such  consent  may  be 
obtained,  and  therefore  the  action  of  the 
council  must  be  governed  by  the  provl8l(mB 
of  the  general  statute  relating  to  the  incor- 
poration of  cities  and  villages,  which  in- 
eludes  paragraph  90  of  section  63  of  article  5 
as  above  quoted.  It  follows  from  what  Is 
said  that  the  appellee  corporation  could  have 
obtained  no  authority  to  construct  and 
operate  its  railroad  along  Walnut  street  in 
front  of  appellant's  property  by  virtue  of  the 
power  to  assign,  given  by  the  ordinance  of 
May  27,  1902,  to  the  four  Individuals  there 
named,  and  by  virtue  of  the  assignment  exe- 
cuted by  such  individuals  to  the  appellee. 
The  consent  or  petition,  signed  by  the  prop- 
erty owners  and  appearing  in  the  record, 
could  only  apply  to  the  action  of  the  city 
council  in  passing  the  ordinance  of  May  27, 
1902.  It  could  not  be  used  as  a  basU  for 
the  action  of  the  city  council  In  passing  the 
ordinance  of  November  7,  1904.  In  order  to 
invest  the  common  council  of  Aurora  with 
power  to  pass  the  latter  ordinance,  there 
should  have  fceen  a  new  petition  by  the 
requisite  number  of  property  owners.  This 
precise  point  has  been  recently  decided  by 
this  court.  In  Vennum  v.  Village  of  Mllford, 
202  111.  423,  66  N.  B.  1040,  it  was  held  that 
where  an  ordinance  based  upon  a  petition  of 
property  owners  was  invalid,  and  the  con- 
firmation proceeding  was  dismissed,  the  same 
petition  could  not  be  used  by  the  improve- 
ment board  as  a  basis  for  recommending  an- 
other ordinance.  The  same  principle  an- 
nounced in  Vennum  v.  Village  of  Milfor^ 
supra,  applies  here. 
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It  ifi  true  tbat  the  title  of  the  ordinance  ot 
NoTember  7,  1901,  contains  these  words: 
"Tbla  ordinance  having  been  duly  petitioned 
for  by  the  owners  of  land  representing  more 
than  one-half  of  the  frontage  of  each  and 
every  mile  and  fraction  of  a  mile  in  excess 
thereof,  or  ao  much  thereof  as  is  sought  to 
be  used  by  said  traction  company,  of  all  that 
portion  of  the  streets  hereinafter  described." 
The  ordinance  of  November  7,  1904,  including 
its  title,  or  the  description  of  what  the  ordi- 
nance la,  is  an  exhibit  to  the  amended  and 
supplemental  bill,  and  Is  therefore  to  be  re- 
garded as  a  part  of  the  MIL  In  Cummings 
V.  West  Chicago  Park  Com'rs,  181  111.  136, 
54  N.  E.  941,  it  was  held  that  a  recital  in 
an  ordinance  providing  for  an  improvement, 
that  the  petition  of  the  owners  of  a  majority 
of  the  land  fronting  on  the  improvement  was 
presented  to  the  municipal  authorities,  Is 
sufficient  prima  facie  evidence  of  the  exist- 
ence of  such  jurisdictional  fact.  See,  also, 
McGann  v.  People,  194  111,  526,  62  N,  E.  941. 
If  a  recital  in  the  title  to  the  act  can  be  re- 
garded the  same  as  a  recital  in  the  body  of 
the  act,  then  the  recital  above  quoted  from 
flie  title  of  the  ordinance  of  November  7, 
1904,  might  be  regarded  as  prima  fade  evi- 
dence that  the  latter  ordinance  was  duly  pe- 
titioned for  by  the  owners  of  land,  etc.,  un- 
der the  issue  made  by  the  demurrer  to  the 
amended  and  sopplemental  bill  But  the 
amended  and  supplemental  bill  contains 
tbe  allegation  "tb&t  tliere  Is  on  file  In 
tbe  dty  clerk's  office  of  said  city  of  Aurora 
a  petition  from  abutting  owners  of  land 
on  said  Walnut  street;  ffied  prior  to  the 
enactment  of  tbe  first  pmported  license 
herein  mentioned  to  said  four  natural  per- 
scHis,  a  copy  of  which  petition  is  hereto  at- 
tached and  marked  'Exhibit  3,'  and  made  a 
part  of  this  amended  and  supplemental  bill, 
and  no  other  or  diffecent  petition  of  abutters 
on  said  Walnut  street  has  been  filed  with 
said  dty  coundl  authorising  or  attempting 
to  authorize  in  any  way  the  enactment  of 
tbe  last  amendment  of  November  7,  1904." 
Tbe  demurrer  to  tbe  amended  and  supple- 
mental bill  admits  tbe  allegation  in  question 
to  be  true,  and  it  stands  the  same  as  though 
it  were  established  by  proof.  Inasmuch  as 
tbe  redtal  in  the  title  of  tbe  act  as  above 
quoted  can  only  be  regarded  as  prima  facie 
evidence  that  the  ordinance  of  November  7. 
1904,  was  duly  petitioned  for,  such  prima 
facie  case  thereby  made  is  overcome  by  the 
allegation  that  no  other  or  difTerent  petition 
of  abutters  on  Walnut  street  was  filed  with 
the  dty  coundl  authorizing  tbe  enactment  of 
the  ordinance  of  November  7,  1904,  except 
the  petition  or  consent  alrea^  referred  to, 
.which  preceded  the  ordinance  of  May  27, 
1902,  and  upon  which  the  latter  was  based. 
Tbe  allegation  that  no  other  or  different  pe- 
tition of  abutters  was  filed  than  the  one  al- 
ready referred  to  Is  not  tbe  statement  of  a 
mere  conclusion,  but  is  the  statement  of  a 


fact  Counsel  refer  to  tbe  case  of  Schuchert 
V.  Wabash,  Chester  ft  Western  Railroad  Co., 
10  111.  App.  397,  as  sustaining  the  contention 
that  tbe  allegation  is  merely  that  of  a  con- 
dusion,  but  In  the  case  in  question  the  bill 
averred  "tbat  tbere  was  no  such  petition  as 
tbe  statute  requires."  This  was  tbe  state- 
ment of  the  conclusion  of  the  pleader  tbat  tbe 
petition  did  not  conform  to  the  requirement 
of  tbe  statute.  But  in  the  case  at  bar  tbe  al- 
legation is  of  the  fact  that  no  other  petition 
was  filed  with  the  common  coundl  than  that 
set  forth  as  preceding  the  ordinance  of  May 
27,  1902.  It  is  said  that  the  statute  does  not 
require  that  the  petition  should  be  filed  with 
the  common  council,  but  merely  tbat  the 
council  shall  have  no  power  to  make  the 
grant  in  question  "except  upon  tbe  petition 
of  the  owners,"  etc.  It  is  said  that  tbe  pe- 
tition might  be  presented  to  the  couimuii 
council  in  some  other  form  than  by  filing  It, 
and  that  it  need  only  be  exhibited  or  other- 
wise brought  to  the  knowledge  of  the  coundl. 
The  bill  alleges,  however,  and  the  demnrr^ 
admits  it  to  l>e  true,  that  tbe  petition  of 
abutting  property  owners,  upon  which  tbe  or- 
dinance of  May  27, 1902,  was  based,  was  filed 
in  tbe  dty  clerk's  office,  and,  this  being  so, 
the  presumption  is  that,  if  there  had  been  an- 
other petition  as  a  basis  for  tbe  ordinance  of 
November  7,  1904,  It  also  would  have  been 
filed  In  the  dty  clerk's  office.  The  bill  ex- 
pressly alleges  that  it  was  not  so  filed,  and 
the  proper  way  of  bringing  such  a  document 
to  the  attention  of  the  common  council  would 
be  by  filing  it 

Moreover,  the  ordinance  which  the  prop- 
erty owners  petitioned  for  not  only  granted 
tbe  right  to  construct  and  operate  tbe  road 
in  Walnut  street  to  the  four  individuals 
named,  but  it  provided  in  section  2  that  tbe 
grant  therein  should  extend  for  the  term  of 
40  years  from  the  passage  of  the  ordinance 
of  May  27,  1902;  but  the  subsequent  or- 
dinance of  November  7,  1904,  In  addition  to 
granting  the  authority,  referred  to,  to  the 
traction  company,  provided  in  section  2  tbat 
the  grant  therein  sbould  extend  for  tbe  term 
of  38  years  from  the  passage  thereof.  Non 
constat  that  the  property  owners  who  peti- 
tioned for  a  grant  to  indiyiduals  for  40  years 
would  have  been  satisfied  with  a  grant  to  a 
corporation  for  38  years. 

"Without  the  statutoi"y  consents  the  street 
railroad  company  has  no  right  to  commence 
the  construction  of  its  roftd  In  the  street  as 
to  which  the  consents  are  withheld ;  and  any 
abutting  property  owner  in  that  street  own- 
ing to  the  center  thereof  can  maintain  an 
equitable  action  to  restrain  such  construction, 
and  need  not  prove  spedal  damage."  Nellis 
on  Street  Surface  Railroads,  §  10. 

"Where  tbe  abutting  owner  has  title 
to  the  fee  in  tbe  street  or  where  pay- 
ment of  compensation  is  by  statute  made  a 
condition  precedent,  he  may  enjoin  the  con- 
struction oi  tbe  road  until  compensation  b^* 
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been  paid  or  tendered."  27  Am.  &  Bag. 
Bncy.  of  liaw  (2d  Ed.)  p.  184,  and  cases  In 
note. 

Fifth.  It  has  been  held  that  a  street  rail- 
way Is  not  an  additional  servitude,  even 
where  the  fee  of  the  street  Is  In  the  abutting 
owner.  But  it  is  otherwise  where  a  steam 
railroad,  or  what  is  called  or  known  as  a 
"commercial  railroad,"  Is  constructed  in  a 
pnhlic  street  The  latter  Is  regarded  as  an  ad- 
ditional servitude.  It  has  been  said  that 
where  the  public  have  "only  an  easement 
In  streets,  and  the  fee  is  retained  by  the 
adjacent  owner,  the  Legislature  cannot,  un- 
der the  constitutional  guaranty  of  private 
property,  authorize  an  ordinary  steam  rail- 
road to  be  constructed  thereon,  against  the 
will  of  the  adjoining  owner,  without  compen- 
sation to  him.  In  other  words,  such  a  rail- 
way, as  usually  constructed  and  operated. 
Is  an  additional  servitude."  Chicago,  Bur- 
lington &  Qulncy  Railroad  Co.  v.  West  Chi- 
cago Street  Railroad  Co.,  156  III.  255,  40 
N.  E.  1008,  29  L.  R.  A.  485.  The  term 
"steam  railroad"  is  used  because  the  ordi- 
nary commercial  railroad  company,  which 
carries  both  passengers  and  freight.  Is  gen- 
erally propelled  by  steam.  But  in  the  pres- 
ent case  it  is  contended  by  counsel  for  ap- 
pellee that  the  character  of  the  motive  pow- 
er Is  not  controlling  In  determining  the  ques- 
tion of  whether  the  railroad  to  be  construct- 
ed Is  a  street  railway  or  not,  or  whether 
its  construction  is  or  Is  not  an  additional 
servitude.  Counsel  for  appellant  say,  "We 
assume  this  position  to  be  In  accord  with  the 
decisions  of  courts  generally,  and  it  follows 
from  this  that  the  fact  that  steam  Is  not 
used  as  a  motive  power  on  this  road  is  not  of 
controlling  importance." 

The  next  question  that  arises,  therefore, 
is  as  to  the  character  of  the  road  to  be  con- 
structed by  appellee.  If  the  road  so  to  be 
constructed  be  regarded  as  merely  a  street 
railroad,  it  cannot  be  regarded  as  an  addi- 
tional servitude,  and  the  appellant  is  not  en- 
titled to  an  injunction  against  its  construc- 
tion, even  though  he  is  the  owner  of  the 
abutting  property  and  of  the  fee  of  the  street 
in  front  thereof  to  the  center  of  the  same. 
Counsel  for  the  appellee  thus  state  the  ques- 
tion succinctly  In  their  brief:  "The  main 
question  In  this  case  is  whether  the  railroad 
which  the  appellee  company  proposes  to  con- 
struct will  be  a  commercial  railroad  or  a 
street  railway."  If  it  is  a  commercial  rail- 
road, appellant  Is  entitled  to  compensation 
before  it  can  be  built  over  that  part  of  the 
street  opposite  his  lot,  which  he  owns  in  fee 
subject  to  the  easement  of  the  public. 

It  Is  to  be  noted  that  the  railroad  to  be 
constructed  by  appellee  is  nowhere  spoken 
of  In  its  articles  of  incorporation,  or  In  either 
of  the  ordinances  granting  power  to  con- 
struct it,  as  a  "street  railroad."  A  compari- 
son of  the  provisions  of  its  articles  of  incor- 
poration with  the  requirements  of  the  gen- 
eral railroad  act  will  show  that  it  conforms 


exactly  to  the  latter  act  Indeed,  It  is  con- 
ceded that  the  appellee  is  a  corporation  or- 
ganized under  the  general  railroad  law  of 
the  state,  and  not  under  the  street  railroad 
act  Lewis  in  his  work  on  Eminent  Domain 
(volume  1,  I  110a),  says:  "Railroads  now 
exist  in  great  variety  as  regards  motors  and 
motive  power,  the  size  and  style  of  cars  and 
coaches,  and  methods  of  operation  and  con- 
struction. It  Is  probable  that  these  varia- 
tions will  be  multiplied  In  the  coming  years. 
It  is  doubtful  whether  any  permanent  and 
satisfactory  classification  can  now  be  made. 
There  has  been  a  general  concurrence,  how- 
ever, in  embracing  all  railroads  in  two  divi- 
sions or  classes:  (1)  Commercial  railroads, 
and  (2)  street  railroads.  Commercial  rail- 
roads embrace  all  railroads  for  general 
freight  and  passenger  traffic  between  one 
town  and  another  or  between  one  place  and 
another.  So  far  they  have  not  been  success- 
fully oi)erated,  to  any  extent  at  least,  except 
by  steam.  They  are  usually  not  constructed 
upon  the  public  streets  or  highways,  except 
for  short  distance.  Street  railroads  em- 
brace all  such  as  are  constructed  and  opera- 
ted in  the  public  streets  for  the  purpose  of 
conveying  passengers,  with  their  ordinary 
band  luggage,  from  one  point  to  another  on 
the  street" 

In  Dlebold  v.  Kentucky  Traction  Co.  (£^.) 
77  S.  W.  674,  68  L.  R.  A.  687,  It  was  said: 
"It  certainly  can  make  no  dlfterence  whether 
the  cars  of  a  railroad  company  are  propelled 
by  the  agency  of  steam,  or  of  gasoline,  or  of 
electricity,  compressed  air,  liquified  air,  or 
any  other  agency  which  science  and  the  In- 
ventive genius  of  man  may  in  the  future 
bring  Into  use.  Rather,  the  character  of  a 
railroad  company  is  determined  by  the  na- 
ture and  extent  and  limits  put  upon  its  oper- 
ation by  law  or  otherwise,  and  by  the  charac- 
ter and  object  of  its  corporate  creation  as- 
shown  by  its  charter."  By  the  terms  of  its 
charter  the  appellee  here  Is  to  run,  not  In  one 
city  alone,  but  from  the  dty  of  Aurora  in 
Kane  county,  northwesterly  through  Kane, 
De  Kalb,  Ogle,  and  Winnebago  counties,  to- 
the  city  of  Rockford  in  the  latter  county, 
together  with  branches  or  auxiliary  lines  of 
road  necessary  or  convenient  to  its  oper- 
ation. The  appellee  road  is  evidently  not 
to  be  constructed  for  the  purpose  of  convey- 
ing passengers,  with  their  ordinary  hand 
luggage,  from  one  point  to  another  on  the 
street  but  is  to  convey  them,  as  commercial 
railroads  do,  from  one  place  to  another,  and 
from  one  county  to  another.  The  charter 
of  appellee  provides  that  it  shall  continue  for 
a  period  of  50  years.  The  general  railroad 
law  provides  that  no  corporation  shall  be 
formed  to  continue  more  than  50  years  in  the 
first  Instance  (3  Starr  &  C.  Ann.  St  1806  [2d 
Ed.]  p.  3226,  c.  114,  par.  6),  while  the  act 
of  March  7, 1899,  in  regard  to  street  railroads. 
provides  that  the  consent  of  the  corporate 
authorities  of  a  city  to  construct  a  street  rail- 
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road  along  any  street  In  the  city  may  be 
granted  "for  any  period  not  longer  than 
twenty  years."  As  the  corporate  existence 
of  the  appellee  is  to  conttnne  for  some  38  or 
40  years.  It  Is  certainly  not  a  street  railroad 
so  far  as  the  extent  of  Its  life  as  a  corpora- 
tion la  concerned.  In  Harvey  t.  Aurora  & 
Geneva  Hallway  Co.,  174  111.  285,  51 N.  B. 
163,  we  said  (page  307,  174  IlL,  and  page 
107,61  N.  E.) :  "There  is  a  wide  and  well- 
understood  difference  between  a  railroad 
organized  for  general  traffic,  and  a  street, 
horse,  or  dmnmy  railroad.  •  •  •  A  street 
railroad,  as  is  well  understood,  is  a  road 
constructed  on  a  street  or  highway  for  the 
purpose  of  conveying  passengers  living  upon 
or  having  business  on  such  street  or  highway, 
its  main  object  being  to  accommodate  street 
travel."  In  Hartshorn  v.  Illinois  Valley 
Traction  Co.,  210  111.  609,  71  N.  E.  612,  we 
said  that  street  railways  are  railways  on  or 
upon  streets  of  a  city  or  town,  and  that  a 
street  railway  may  not,  like  a  steam  rail- 
way, locate  its  route  in  order  to  reduce  time 
and  distance  for  passengers  traveling  from 
town  to  town  across  the  country,  and  that, 
as  such  location  of  its  route  Is  not  for  the 
accommodation  of  local  travel  on  highways 
or  streets,  it  therefore  "Involves  a  perversion 
of  the  character  and  objects  of  street  rail- 
ways." A  railway  authorized  to  carry 
freight  as  well  as  passengers  becomes  a  com- 
mercial railroad,  instead  of  a  street  railroad, 
and  such  railroad,  when  laid  in  a  street, 
becomes  an  additional  burden  on  the  fee,  and 
cannot  be  laid  without  the  consent  of,  or 
compensation  made  to,  the  adjoining  proper- 
ty owners.  Linden  Land  Co.  v.  Milwaukee 
Railway  Co.  107  Wis.  511,  83  N.  W.  851. 

In  Schaaf  v.  Cleveland,  M.  &  S.  Ry.  Co., 
66  Ohio  St  229,  64  N.  B.  148,  it  is  said  by 
the  court :  "Besides,  this  company  is  author- 
ized not  only  to  carry  passengers,  but  also  to 
transfer  over  the  road  'baggage,  packages, 
boxed  and  barreled  freight,  farm  produce, 
express  matter,  and  United  States  mall'; 
and,  although  it  \b  required  to  run  cars  over 
its  road  at  least  three  times  each  way  dally, 
it  is  not  limited  as  to  the  number  of  cars  or 
trains  for  freight  or  passengers,  or  both  com- 
bined, or  the  size  or  make-up  of  the  trains. 
All  things  considered,  it  is  reasonably  certain 
from  the  facts  found  that  the  practical  oper- 
ation of  such  a  road,  within  its  capacity,  must 
necessarily  produce  annoyance  and  incon- 
venience to  the  plaintiffs,  and  interfere  with 
their  property  rights  as  abutting  owners,  of 
the  same  general  character  that  result  from 
the  operation  of  steam  railroads,  and  become 
an  additional  burden  on  the  public  highway, 
and  taking  of  the  plaintiff's  property  in  the 
game  sense.  •  *  •  But  the  appropriation 
for  this  purpose  cannot  be  constitutionally 
made  without  making  compensation  to  the 
public  for  the  injury  thereby  occasioned  to 
its  easement  in  the  highway,  and  also  mak- 
ing compensation  to  the  owner  of  private 
property  taken  for  the  use  Indicated." 

In  the  case  at  bar,  the  ordinance  of  No- 


vember 7,  1904,  as  well  as  the  previous 
ordinance  of  May  27,  1902,  contains  the  fol- 
lowing  provision :  "The  said  tracks  and  rail- 
ways shall  be  used  for  no  other  purpose  than 
to  transport  passengers  and  their  ordinary 
baggage.  United  States  mall,  express,  milk; 
and  the  cars  and  carriages  for  that  purpose 
shall  be  of  the  style  and  class  ordinarily  used 
on  such  railways  in  other  cities.  No  freight 
shall  be  carried  by  said  grantee,  its  succes- 
sors or  assigns,  excepting  such  as  is  used  in 
the  construction  of  their  road  within  the  limits 
of  the  city  of  Aurora."  Thus  the  road  to  be 
constructed  by  appellee  is  authorized  to  carry 
not  only  passengers  and  their  ordinary  bag- 
gage, and  United  States  mail  and  express 
matter,  but  also  milk.  It  cannot  be  said 
that  a  railway  which  is  authorized  to  carry 
one  kind  of  freight  is  not  a  commercial  road 
wthln  the  meaning  of  the  deflnltions  above 
quoted.  The  fact  that  the  road  is  limited 
to  the  carriage  of  one  kind  of  frei^t  does  not 
make  it  any  the  less  a  commercial  railroad, 
which  is  defined  to  be  one  which  carries  both 
freight  and  passengers.  Again,  the  ordi- 
nance authorizes  the  appellee  corporation 
to  do  such  excavating  and  grading  as  it  may 
deem  necessary  for  the  proper  laying  or  Its 
tracks,  thereby  failing  to  confine  the  laying  of 
its  tracks  to  the  surface  of  the  street  It  Is 
also  authorized  by  the  ordinance  to  connect 
its  tracks  with  the  tracks  of  any  rail- 
way company  owning  or  operating  tracks 
in  the  city  of  Aurora  for  the  purpose  of 
forming  the  loop  referred  to  in  the  ordinance. 
The  ordinance  also  provides  that  the  authori- 
ty granted  to  appellee  is  to  be 'used  for  the 
public  purposes  of  a  railway  connecting  with 
the  interurban  tracks,  when  laid,  of  the 
Aurora,  De  Kalb  &  Rockford  Electric  Trac- 
tion Company. 

In  our  opinion,  the  railroad  to  be  construct- 
ed under  appellee's  charter,  and  under  the 
ordinances  authorizing  it  to  lay  its  tracks 
in  the  streets  of  Aurora,  is  what  la  called  a 
"commercial  railroad,"  and  is  not  a  street 
railroad  within  the  definite  and  fixed  mean- 
ing of  the  latter  term.  Being  a  commercial 
railroad,  it  constitutes  a  new  and  additional 
servitude  upon  the  fee  of  the  property  owner 
to  the  center  of  the  street  Therefore,  inas-- 
much  as  appellant  the  owner  of  lot  9  abut- 
ting on  Walnut  street  is  an  owner  of  the  fee 
of  the  street  in  front  of  his  lot  to  the  center 
thereof,  and  inasmach  as  the  appellee  is 
about  to  Gons^ct  a  new  and  additional 
servitude  in  the  street  upon  his  property 
without  having  paid  him  any  compensation 
or  instituted  any  condemnation  proceeding, 
he  was  entitied  to  an  injunction  in  accord- 
ance with  the  prayer  of  his  bill. 

For  the  foregoing  reasons,  the  decree  of 
the  circuit  court  was  erroneous,  and  the 
same  is  hereby  reversed,  and  the  cause  is 
remanded  to  that  court  for  further  proceed- 
ings in  accordance  with  the  views  herein 
expressed.  i 

Reversed  and  remandedngtized  by  VjOOQ IC 
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OLOS  V.  DAVIS. 


(Sapreme  Court  of  Illinois.    Jnne  23,  1905.T 

1.  AppBAt — Waives  of  OBjEcnoifs. 

The  failure  to  designate  or  point  out  a 
specific  objection,  or  argue  it  in  the  brief,  is  a 
waiver  of  such  objection,  even  though  it  be  as- 
signed as  error  on  the  record. 

2.  Taxation — Suit  to  Set  Asidk  Tax  Deed — 
evidekce. 

In  a  suit  to  set  aside  tax  deeds,  evidence 
that  when  the  bill  was  filed  plaintiff  was  in  pos- 
session of  the  property  under  a  claim  of  owner- 
ship by  virtue  of  a  quitclaim  deed  was  prima 
facie  evidence  of  ownership,  and  sufficient,  in 
the  absence  of  contrary  evidence,  to  justify^  a 
decree  finding  that  when  the  bill  was  filed  plain- 
tiff was  the  owner  of  the  premises  and  in  pos- 
session thereof. 
&  Same — Possession — Evidkrce. 

The  Inclosure  of  the  property  by  a  wire 
fence  with  posts  eight  feet  apart  gave  plaintiff 
possession. 

4.  Saue. 

Though  the  evidence  did  not  show  that 
iJaintiff's  husband,  who  built  the  fence,  was  her 
agent,  proof  that  her  agent  and  attorney,  who 
swore  that  be  toolc  possession  by  such  erection 
of  the  fence  before  the  bill  was  filed,  went  on  the 
property  and  assisted  her  husband  in  building 
the  fence,  sufficiently  showed  that  the  inclosure 
by  the  fence  was  done  by  plaintiff's  agent. 

5.  Same. 

In  an  action  to  set  aside  tax  deeds,  the  rule 
is  that  plaintiff's  possession  of  the  property 
must  exist  at  the  time  of  the  filing  of  the  bill. 

Appeal  from  Superior  Court,  Cook  County ; 
Theo.  Brentano,  Judge. 

Bill  by  Minnie  Davis  against  Jacob  QIos. 
Decree  for  complainant,  and  defendant  ap- 
peals.   Affirmed. 

Rehearing  denied  October  12, 1905. 

TUs  is  a  bin,  filed  on  Marcb  22,  1004.  in 
the  superior  court  of  Cook  county  by  appel- 
lee against  appellant  to  set  aside  two  tax 
deeds,  conveying  to  appellant  lot  24,  block  8, 
In  McChesney's  Hyde  Park  Homestead  Sub- 
division of  the  south  half  of  the  south  half 
of  the  northeast  quarter  of  section  22,  town- 
ship 88  north,  range  14  east,  of  the  third 
principal  meridian,  In  Cook  county.  111.;  the 
first  deed  being  datM  August  26,  1902,  issued 
In  pursuance  of  a  sale  on  September  21, 1890, 
of  said  lot  for  the  delinquent  general  taxes 
for  the  year  1898,  and  the  other  deed  being 
dated  October  25,  1902,  issued  In  pursuance 
of  a  sale  on  November  9,  1899,  to  one  A.  A. 
Tlmke  for  a  delinquent  special  assessment, 
wherein  the  certificate  of  sale  Issued  to  Tlm- 
ke was  afterwards  assigned  to  appellant 
The  bill  alleged  that  the  tax  deeds  were  In- 
valid for  a  number  of  reasons,  among  which 
were  these:  That  there  was  no  valid  prfe- 
cept  or  process  for  the  tax  sale,  and  that  the 
delinquent  list  was  filed  In  the  office  of  the 
coimty  clerk,  Instead  of  being  filed  with  the 
clerk  of  the  county  court  The  bill  prayed 
that  the  deeds  be  set  asffde  as  clouds  upon 
appellee's  title.'  The  bill  was  answered  by 
appellant,  who  denied  that  the  deeds  were 
invalid,  and  alleged  that  thereby  appellant 
acquired  a  valid  legal  title  to  the  premises. 

Upon  the  bearing  of  the  cause,  after  the  In^ 


troduction  of  documentary  and  oral  testi- 
mony, the  court  rendered  a  decree  on  January 
17,  1905,  finding  that  appellee  was  the  owner 
of  the  premises  and  in  possession  thereof  at 
the  time  of  filing  the  bill ;  that  the  tax  deeds 
were  void  for  want  of  valid  process  as  re- 
quired by  the  statute,  and  were  douds  upon 
appellee's  title ;  and  decreed  that  the  same  be 
canceled  and  set  aside  upon  appellee's  paying 
within  five  days  the  sum  of  $38.92  to  appel- 
lant, or  to  the  clerk  of  the  court  for  his  use, 
etc.,  which  amount  was  tendered  in  open 
court  to  appellant  by  appellee,  but  appellant 
refused  to  accept  the  same,  and  it  was  order* 
ed  to  be  paid  to  the  clerk  of  the  court  for  the 
use  of  appellant  which  was  dona  The  pres- 
ent appeal  Is  prosecuted  from  the  decree  so 
rendered. 

Jacob  GloB  (John  R.  O'Connor,  of  counsel), 
pro  se.    Arthur  B.  Beers,  for  appellee. 

MAGRUDER,  3.  (after  stating  the  facts). 
In  this  case,  although  the  assignment  of  er- 
rors was  broad  enough  to  include  the  grounds 
upon  which  the  court  declared  the  tax  deeds 
In  question  to  be  Void,  yet  the  fact  that  they 
are  void  for  the  reasons  stated  is  not  contest- 
ed or  disputed  by  counsel  for  appellant  in 
his  argument  before  this  court  The  failure 
to  designate  or  point  out  a  specific  Objection, 
or  argue  it  in  the  brief.  Is  a  waiver  of  such 
objection,  even  though  it  be  assigned  as  error 
upon  the  record.  City  of  Springfield  t.  Coe, 
100  111.  22,  46  N.  B.  709. 

The  only  point  made  by  the  appellant  In 
favor  of  the  reversal  of  the  decree  Is  that  the 
appellee  did  not  establish  by  the  proof  her 
ownership  and  possession  of  the  property. 
Arthur  E.  Beers,  attorney  for  appellee,  testi- 
fied as  follows :  "On  the  day  before  the  bill 
was  filed,  the  complainant  called  at  my  otHce 
with  the  quitclaim  deed,  which  I  will  Intro- 
duce In  evidence.  On  the  morning  of  the  day 
that  the  bill  was  filed  I  went  on  the  property 
described  in  the  bill  of  complaint,  and  I  fonnd 
there  Mr.  Davis,  the  husband  of  the  com- 
plainant, fencing  in  the  property.  I  called  on 
Mrs.  Davis,  and  she  said —  As  her  attorney 
and  agent  I  went  on  the  property  and  took 
possession  of  It,  and  fenced  In  the  property, 
nnd  put  up  a  'For  Sale*  sign ;  that  was  on  the 
morning  that  the  suit  was  filed ;  then  I  came 
down  town,  after  taking  possession,  and  filed 
the  bill  of  complaint  In  this  case.  The  fence 
was  completed  on  the  morning  of  the  day  that 
the  bin  was  filed.  •  •  ♦  The  lot  In  ques- 
tion is  situated  on  Vernon  avenue,  being  the 
fourth  lot  on  the  west  side  of  the  street 
north  of  the  first  alley  north  of  Sixty-Seven- 
th street  *  *  *  On  the  morning  that  the 
suit  was  filed  I  put  a  sign  on  It  'For  Sale,  A. 
E.  Beers,  007-100  Washington  St'  Mr.  Davis 
was  there  then  with  the  wagon  and  with  the 
poets,  putting  up  the  fence.  It  was  a  wire 
fence ;  the  posts  were  eight  feet  apart,  and 
three  or  four  of  them  were  up;  I  assisted. 
I  think  he  generally  dug  the  post  holes ;  they 
were  about  a  foot  deep;  I  did  not  purchase 
Digitted  by  V^OOQ  IC 


UL) 


NOWLIN  V.  PJSOPLA 


209 


or  pay  for  any  of  the  materials  in  tiie  fence ; 
Davta  took  It  from  his  back  yard.  I  don't 
know  that  It  came  from  the  back  yard  of  the 
DaTlsea  personally ;  tbe  same  sidewalk  on  the 
street  In  front  of  the  lot  that  was  there  be- 
fore was  there  on  the  day  tbe  bill  was  filed; 
before  that  it  -was  absolutely  vacant.  It  was 
about  half  past  eight  in  the  morning  of  the 
day  that  the  bill  was  filed  that  I  was  there; 
Davis  was  working  on  the  fence  when  I  got 
there  that  morning,  and  then  I  came  to  the 
city  and  filed  the  bill,  after  going  to  my  office." 
On  the  trial  below,  appellee  introduced  a 
quit-claim  deed,  dated  March  18, 1904,  executed 
by  Jennie  C.  Gould  and  husband,  conveying 
said  lot  to  appellee,  which  said  deed  was  ac- 
knowledged on  March  18, 1904,  tbe  day  of  its 
date,  and  recorded  in  Ckxik  county  on  March 
22,  1904.  The  proof  above  recited  shows 
that,  when  the  bill  was  filed,  appellee  was  in 
the  possession  of  tbe  lot  under  a  claim  of 
ownership  by  virtue  of  tbe  quitclaim  deed  ex- 
ecuted to  ber.  This  proof  was  prima  facie 
evidence  of  ownership,  and,  as  no  testimony 
was  introduced  contradicting  it,  it  was  suffi- 
cient to  Justify  the  decree  of  tbe  court  below. 

Where  the  complainant  in  a  bill  to  remove 
a  cloud  on  title  to  land  shows  that  he  is  in  the 
actual  possession  of  the  property,  claiming  to 
own  the  same  in  fee  at  tbe  time  of  beginning 
his  suit,  such  possession  and  claim  will  be  re> 
ceived  as  a  substitute  for  actual  proof  of 
ownership.  Hughes  v.  Came,  135  111.  525, 
26  N.  E.  617.  The  facts  here  were  sufficient 
to  show  possession,  and,  although  it  appears 
that  possession  of  tbe  lot  was  taken  on  the 
same  day  on  which  tbe  bill  was  filed,  yet  it 
also  appears  that  tbe  bill  was  filed  after  tbe 
taking  of  such  i>ossession.  Tbe  lot  was 
fenced  in  with  a  wire  fence,  strung  upon 
posts  eight  feet  apart  A  sign  "For  Sale," 
was  also  put  upon  the  property,  stating  that 
It  was  for  sale  by  the  attorney  of  the  appel- 
lee, and  giving  the  business  address  of  such 
attorney.  In  Gage  v.  Hampton,  127  IIL  87, 
20  M.  B.  12,  2  li.  R.  A.  612,  a  post  and  four- 
board  fence  was  put  around  certain  lots,  and 
it  was  held  that  tbe  inclosure  of  tbe  property 
with  such  post  and  four-board  fence  gave  the 
appellant  in  that  case  possession  of  the  prop- 
erty. The  same  kind  of  possession  was  ta- 
ken of  the  property  In  controversy  here. 

In  Glos  r.  Gleaaon,  209  111.  517, 70  N.  E.1045, 
we  said  (page  520  of  209  111.,  page  1047  of  70 
N.  Bj.)  :  "The  proof  in  this  case  shows  that, 
at  tbe  time  the  bill  was  filed,  complainant 
was  in  the  possession  of  tbe  property,  claim- 
ing In  good  faith  to  be  tbe  owner  thereof, 
under  a  deed  conveying  tbe  same  to  him. 
This  is  sufficient  proof  of  tttfe  where  the 
only  cloud  which  complainant  seeks  to  re- 
move is  a  tax  deed.  The  evidence  here  is  suf" 
flcient  to  sustain  the  finding  in  tbe  decree 
fbat  tbe  complainant  is  the  ow^er  of  tbe  prop- 
erty." In  the  case  at  bar  the  appellee,  at 
the  time  of  taking  possession,  was  claiming 
the  property  In  good  faith  as  owner  under  the 
deed  to  ber,  and  this  was  sufficient  pro«^  of 
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her  title,  inasmuch  as  the  only  clouds  which 
she  sought  to  remove  were  two  tax  deeds. 
See,  also,  Coombs  v.  Hertig,  162  111.  171,  44 
N.  E.  S92 ;  Hewes  v.  Glos,  170  111.  436.  48  N.E. 
922 ;  GloB  v.  Gerrlty,  190  111.  646, 60  N.  B.  833 ; 
Glos  V.  Miller,  213  IIL  22,  72  N.  B.  n4; 
Glos  V.  Archer,  214  111.  74,  78  N.  B.  382. 

It  Is  said  by  counsel  for  the  appellant  that 
the  proof  does  not  show  that  the  fence  around 
the  lot  in  question  was  built  by  the  appellee. 
The  reason  given  for  this  statement  is  that 
the  proof  does  not  show  that  the  husband  of 
appellee,  who  built  the  fence,  was  her  agent; 
The  proof,  however,  does  disclose  that  Beers 
was  tbe  agent  and  attorney  of  appellee,  and 
that  he  went  upon  tbe  property  and  assisted 
appellee's  husband  in  building  the  fence ;  and 
Beers  swears  that  he  took  possession  by  such 
erection  of  tbe  fence  before  the  bill  was  filed. 
While  the  proof  is  not  as  clear  and  full  as  it 
might  be,  we  think  it  establishes  tbe  tact  that 
the  inclosure  of  tbe  lot  by  a  fence  was  done 
by  tbe  agent  and  representative  of  tbe  appel- 
lee. 

It  Is  also  said  that  tbe  possession  had  not 
continued  a  sufficient  length  of  time  before 
the  filing  of  the  bill.  The  rule  is  that  "the 
possession  must  exist  at  the  time  of  the  filing 
of  the  bill,"  and  here  tbe  proof  does  show 
that  appellee  was  in  possession  at.  the  time  of 
the  filing  of  the  bilL  Glos  v.  Archer,  supra, 
and  cases  therein  cited  on  page  76  of  214  111., 
page  883  of.  73  N.  B. 

We  see  no  sufficient  reason  for  reversing 
the  decree  entered  by  the  trial  court  In  this 
case.  Accordingly,  the  decree  of  the  Superior 
Court  of  Cook  county  is  affirmed. 

Decree  affirmed. 


(218  111.  643) 

NOWLtN  et  al.  v.  PBOPLB  ex  rel.  MOP- 

FETT. 
(Supreme  Court  of  lUlnolB.    Jane  23,  1905.) 

1.  MuNiciPAi.  CoBPOBATioSs  —  Special  As- 
sEssMSN-rs — Dklinqtjknt  List  —  Publica- 
tion—Copy or  NXWSFAPIEB— FlXJNQ. 

The  filing  of  a  copy  of  a  newspaper  In 
which  a  list  of  delinquent  lots  and  landa  on 
which  a  lien  for  special  assessments  existed, 
with  the  certificate  of  the  publisher,  in  the  of- 
fice of  the  county  clerk  of  uie  county,  as  a  part 
of  tbe  records  of  his  office,  did  not  constitute  a 
compliance  with  Revenue  Act,  g  186  (Kurd's 
Rev.  St.  1903,  c.  120),  requiring  that  a  copy  of 
such  newspaper,  etc.,  "be  filed  as  a  part  of  the 
records  of  the  county  court." 

2.  Same. 

Revenue  Act,  f  186  (Hurd's  Rev.  St  1903, 
C.  120),  requiring  a  copy  of  a  newspaper  in 
which  the  delinquent  list  of  lands  subject  to 
special  assessment  was  published  to  be  filed  as 
a  part  of  the  records  of  the  county  court,  is 
mandatory,  and  a  compliance  therewith  es- 
sential to  confer  jurisdiction  on  the  court  to 
render   a  Judgment   against   the   property   as- 


Error  to  Macon  County  Court;  0.  W. 
Smith,  Judge. 

Proceeding  by  tbe  people,  on  relation  of 
E.  R.  Motfett  county  treasurer  and  ex  officio 
tax   collector,   against    J.    A.    Nowlin    and 
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others,  to  recover  certain  delinquent  taxes. 
From  a  judgment  in  favor  of  relator,  defend- 
ants brings  error.    Reversed. 
Rehearing  denied  October  11, 1905. 

L.  R.  Herri(&,  and  Le  Forgee  &  Vail,  for 
plaintiffs  in  error.  W.  E.  Redmon,  State's 
Atty.,  for  defendant  in  error. 

PER  CURIAM.  At  the  June  term,  1904, 
of  the  county  court  of  Macon  county,  in  the 
matter  of  the  application  of  the  county  treas- 
urer and  ex  officio  collector  for  judgment 
against  certain  lots  and  lands  for  alleged  de- 
linquent taxes,  special  assessments,  Interest, 
etc.,  judgment  was  entered  against  certain 
real  estate  belonging  to  the  plaintiffs  in  error, 
and  they  have  prosecuted  this  writ  of  error 
to  reverse  the  same. 

It  appears  from  the  record  that  the  copy  of 
the  Decatur  Herald  in  which  the  list  of  de- 
linquent lots  and  lands  had  been  published, 
with  the  certificate  of  the  publisher  of  the 
paper,  was  filed  with  the  county  clerk  of 
Macon  county  as  a  part  of  the  records  of  his 
ofiJce.  Section  186  of  the  revenue  act  (Hurd's 
Rev.  St  1903,  c.  120)  requires  that  the  copy 
of  the  newspaper,  with  the  certificate,  under 
oath,  attached  thereto,  "shall  be  filed  as  a 
part  of  the  records  of  said  [county]  court" 
As  explained  in  McChesney  v.  People,  174 
111.  46.  60  N.  B.  1110,  the  county  clerk  has 
charge  of  the  records  and  papers  pertaining 
to  matters  relating  to  the  government  of  the 
county.  The  records  In  the  office  of  the  coun- 
ty clerk  are  not  the  records  of  the  county 
court  In  the  case  cited  we  said  the  direc> 
tion  that  the  copy  of  the  newspaper,  and  the 
certificate  thereto,  should  be  filed  as  a  part 
of  the  records  of  the  county  court,  "is  manda- 
tory, and  an  essential  part  of  the  necessary 
foundation  for  the  judgment  It  Is  essential 
to  give  the  court  Jurisdiction."  In  Glos  v. 
Woodard,  202  III.  480,  67  N.  E.  8,  we  affirm- 
ed the  ruling  in  McChesney  v.  People,  supra. 
The  application  of  this  doctrine  to  the  record 
in  the  case  at  bar  is  fatal  to  the  judgments 
against  the  property  of  the  plaintiffs  In  error, 
and  therefore  each  of  said  judgments  will  be 
reversed,  and  the  causes  will  be  remanded. 

Reversed  and  remanded. 


(216  HI.  569) 

HINKIiBT  V.  CHAMPAIGN  NAT.  BANK. 
(Supreme  Court  of  Illinois.    Jmie  23,   1905.) 

1.  JuDOMENTS-^AssianuBNT— Covenants. 

An  assizor  of  a  judgment  rendered  by  con- 
fession on  power  of  attorney  is  not  liable  on  an 
implied  covenant  that  the  judgment  is  unassail- 
able, arising  from  the  mere  assignment  for  the 
damages  resulting  from  the  judgment  being 
opened  and  the  action  defeated  by  defendant 
tEerein. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  30, 
Cent  Dig.  Judgment  li  1559-1560.] 

2.  Same — Constrtjction. 

.^in  assignment  of  a  judgment  rmdered  by 
confession  on  power  of  attorney,  whereby  the 


assignor  covenants  "that  there  Is  now  due  on 
said  judgment"  a  specified  sum,  and  that  it  will 
not  collect  nor  release  the  same,  contains  no 
erpress  warranty  that  the  judgment  is  unassail- 
able, and  does  not  make  the  assignor  liable  for 
damages  resulting  from  the  judgment  being 
opened  and  the  action  defeated  by  defendant 
therein. 

[Ed.  Note.— For  cases  in  point  see  vol.  SO, 
Cent  Dig.  Judgment  §S  1559-1560.] 

Error  to  Appellate  Court,  Third  District 

Action  by  James  O.  Hinkley,  for  the  use 
of  J.  B.  Meneley,  against  the  Champaign 
National  Bank.  From  a  judgment  of  the 
Appellate  Court  affirming  a  judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Rehearing  denied  October  11,  1905. 

This  is  a  suit  in  covenant  by  J.  O.  Hinkley, 
for  the  use  of  J.  B.  Meneley,  upon  the  follow- 
ing  instrument: 

"This  indenture,  made  the  17th  day  of 
December,  1896,  between  the  Champaign 
National  Bank,  a  corporation,  of  the  first 
part,  and  James  O.  Hinkley,  of  Chicago,  of 
the  second  part : 

"Wltnesseth :  Whereas,  the  said  party  of 
the  first  part  on  the  15th  day  of  December, 
1896,  recovered  a  judgment  in  the  circuit 
court  of  Cook  county,  Illinois,  general  Noi 
164,966,  against  George  C.  Meneley  for  $2633.- 
00  and  costs  of  suit,  as  will  by  the  record 
thereof  more  fully  appear. 

"Now,  this  indenture  wltnesseth,  that  the 
said  party  of  the  first  part,  in  consideration 
of  $2633.00  to  it  duly  paid  before  the  seal- 
ing and  delivery  of  these  presents  (the  re- 
ceipt whereof  is  hereby  acknowledged),  has 
sold,  assigned,  transferred  and  set  over,  and, 
by  these  presents  does  sell,  assign,  transfer 
and  set  over  unto  the  said  party  of  the 
second  part  and  his  assigns,  the  said  judg- 
ment and  any  and  all  sum  and  sums  of 
money  that  may  be  had  or  obtained  by  means 
thereof,  or  on  any  proceedings  to  be  had 
thereon. 

"And  the  said  party  of  the  first  part  does 
hereby  constitute  and  appoint  the  said  party 
of  the  second  part,  and  his  executors,  ad- 
ministrators and  assigns,  its  true  and  law- 
ful attorney,  irrevocably,  with  pow»  of  sub- 
stitution and  revocation,  for  it  and  in  its 
name,  and  in  the  name  and  names  of  its 
successors  or  assigns,  but  for  the  sole  use 
and  benefit  of  the  said  party  of  the  second 
part,  and  at  his  own  cost  and  charges,  to 
ask,  demand  and  receive,  and  to  sue  out  exe- 
cutions, and  other  writs,  and  take  all  law- 
ful ways  for  the  recovery  of  the  money  due, 
or  to  become  due,  on  the  said  judgment; 
and,  on  payment  to  acknowledge  satisfac- 
tion or  discharge  the  same;  and  attorneys, 
one  or  more,  under  him  for  the  purpose  afore- 
said, to  make  and  substitute,  and  the  same, 
at  pleasure,  again  to  revoke,  hereby  ratify- 
ing and  confirming  all  that  his  said  attorney 
or  substitute  shall  lawfully  do  In  the  prem- 
ises. 

"And  the  said  party  of  the  first  part  does 
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covenant  that  there  Is  now  dne  on  the  said 
judgment  the  sum  of  $2633.00,  and  that  it 
will  not  collect  or  receive  the  same  or  any 
part  thereof,  nor  release  or  discharge  the 
said  Judgment,  but  will  own  and  allow  all 
lawful  proceedings  therein,  the  said  party 
of  the  second  part  sarlng  the  said  party  of  the 
first  part  harmless  of  and  from  any  cost  and 
charges  In  the  premises. 

"Champaign   National   Bank, 
"By   Edw.  Bailey,  Prest     [Seal.] 
"[The    Champaign    National     Bank.    Seal. 
Champaign,    Illinois.] 

"Sealed  and  delivered  In  the  presence  of 
Thomas  J.   Smith.  J.  F.  Hessel." 

"The  declaration  sets  ont  the  assignment 
In  hffic  verba,  and  for  breach  of  covenant 
therein  avers,  omitting  some  verbiage,  'that 
there  was  not  then  and  there  due  the  sum  of 
$2,633.00,  or  any  sum  whatsoever,  on  the 
said  judgment";  that  the  said  judgment  In 
the  said  deed  or  assignment  of  judgment 
mentioned  was  then  and  there  void,  and 
was  then  and  there  a  pretended  judgment 
entered  by  confession  on  a  warrant  of 
attorney,  and  that  afterwards,  on  the  20th 
day  of  January,  1000,  on  motion  of  said 
George  O.  Meneley,  the  said  judgment  was 
opened  and  said  George  C.  Meneley  let  In 
to  defend  on  the  merits,  the  said  judgment 
to  stand  as  security;  and  that  afterwards, 
at  the  April  term,  1001,  of  the  said  circuit 
court  of  Cook  county,  a  trial  by  jury  was  had 
of  said  cause,  and  a  verdict  rendered  for  the 
defendant  therein,  said  George  C.  Meneley; 
and  that  afterwards,  at  the  May  term,  1901, 
of  the  said  Cook  county  circuit  court,  a  Judg- 
ment was  entered  on  said  verdict  against 
the  said  Champaign  National  Bank  for  costs 
of  said  suit,  of  all  which  proceedings  said 
Champaign  National  Bank  had  notice,  where- 
by the  said  judgment  In  the  said  deed  or  as- 
signment became  wholly  lost  to  plaintiff.' 

"The  defendant  bank  demurred  to  the  dec- 
laration; the  conrt  overruled  its  demurrer, 
whereupon  it  filed  a  pfea  of  non  est  factum, 
not  sworn  to,  and  divers  other  pleas.  After- 
wards it  was  stipulated  that  the  defendant 
might  Introduce  any  evidence  which  would 
be  a  valid  defense  if  well  pleaded,  and  that  a 
jury  be  waived  and  the  cause  tried  by  the 
court.  The  cause  was  so  tried,  the  finding 
was  for  defendant,  and  judgment  entered 
against  plaintiff  for  costs. 

"Upon  the  trial  counsel  for  plaintiff,  Hlnk- 
ley,'  Introduced  in  evidence  the  said  assign- 
ment of  judgment,  the  original  notes  signed 
by  George  C.  Meneley,  payable  to  J.  F.  Hes- 
sel, and  indorsed  by  Hessel  to  Champaign 
National  Bank;  also  the  declaration  and 
cognovit  In  the  suit  of  the  bank  against 
G«orge  C.  Meneley,  a  certified  copy  of  the 
judgment  in  that  case,  which  was  entered 
on  December  15,  1896,  in  the  Cook  county  cir- 
cuit court.  Judge  Clifford  presiding,  for  $2,633 ; 
also  execution  thereon  issued  December  16, 
1896,  and  also  execution  issued  October  22, 


1897,  which  was  returned  in  no  part  satisfied, 
the  files  and  record  showing  the  opening  of 
the  judgment,  plea  of  defendant,  George  C. 
Meneley,  trial  of  that  cause,  and  judgment 
setting  aside  the  original  judgment  and  ad- 
judging costs  against  the  bank.  Plaintiff 
also  made  proof  showing  that  the  said  judg- 
ment against  Meneley,  or  the  major  part  of 
it,  if  it  had  not  been  set  aside,  could  have 
been  collected  by  certain  proceedings  in 
garnishment  which  had  been  instituted. 

"The  circuit  court  admitted  evidence  on 
the  part  of  defendant  which  appears  to  show 
that  the  bank  paid  nothing  for  the  notes  and 
received  no  benefit  from  the  assignment  of 
the  judgment;  that  Meneley,  the  maker  of 
the  notes,  was  Insolvent  and  execution  proof ; 
that  he  had  a  suit  pending  against  the  Chi- 
cago City  Railway  Company  for  personal  in- 
juries suffered  by  him  through  its  alleged 
negligence;  that  one  Starring  was  an  attor- 
ney and  claim  agent  for  that  company ;  that 
Hessel,  the  payee  of  the  notes,  negotiated  a 
sale  of  the  notes  to  Starring  for  the  com- 
pany, to  use  as  an  offset  against  any  judg- 
ment that  Meneley  might  get  against  the 
company ;  that  the  amount  to  be  paid  for  the 
assignment  was  $450 ;  that  before  the  money 
would  be  paid  the  notes  should  be  transferred 
to  some  third  party,  judgment  entered  there- 
on, and  assignment  of  the  judgment  made  for 
the  accommodation  of  Hessel  and  the  com- 
pany ;  that  Hessel  arranged  to  have  the  judg- 
ment entered  In  the  name  of  the  bank ;  the 
assignment  was  made  to  HInkley  at  the  di- 
rection of  Starring;  the  $450  were  paid  to 
Hessel's  attorney,  and  he,  the  attorney,  sent 
bis  check  for  $400  to  the  bank  or  Hessel, 
payable  to  the  order  of  the  bank,  and  that 
Hessel  got  that  amount  of  money  from  the 
bank.    The  bank  profited  nothing. 

"It  seems  from  the  evidence  as  taken 
that  HInkley  was  a  mere  accommodation 
holder  of  the  assignments  for  the  rail- 
way company,  as  the  bank  was  of  the  notes 
and  judgment  for  Hessel  and  the  railway 
company.  By  the  assignment,  as  it  turned 
out,  Hessel  got  $400,  the  bank  got  nothing 
but  this  lawsuit,  and  the  railway  company 
appears  to  be  out  to  the  extent  of  $450." 

After  the  cause  was  tried,  resulting  In  a 
finding  for  defendant  In  error,  and  after 
judgment  was  entered  by  the  circuit  court 
against  the  plaintiff  in  error  for  costs,  an 
appeal  was  taken  to  the  Appellate  Court, 
where  the  judgment  so  entered  by  the  cir- 
cuit court  was  aflarmed.  The  present  writ 
of  error  is  sued  out  from  this  court  for  the 
purpose  of  reviewing  the  judgment  of 
affirmance  so  entered  by  the  Appellate  Court 

Benson  Landon  and  Spencer  M.  White, 
for  plaintiff  In  error.  Thomas  J.  Smith, 
(Royal  Wright,  of  counsel),  for  defendant 
In  error. 

MAGRUDER,  J.  (after  stating  the  factsf.^ 
In  their    opinion    deciding    this  case,    the 
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Appellate  Cour^  after  making  a  statement 
of  the  facts  as  the  same  are  set  forth  in 
the  preface  taoreto,  expressed  the  follow- 
ing views: 

"It  Is  claimed  b7  counsel  for  plalntUf, 
Hlnkl^,  that  all  this  evidence  is  incompe- 
tent In  the  view  we  take  of  the  case,  we 
deem  it  unnecessary  to  take  time  or  space  t9 
discuss  or  determine  tliat  question.  There 
Is  no  question  of  fraud  in  the  case.  It  is 
trae*  the  plaintiff  arers  that  the  said  judg- 
ment mentioned  in  the  assignment  was  a 
pretended  judgment  and  void,  but  the  proof 
fails  to  establish  the  averment  On  the 
contrary,  the  plaintiff  proved  that  the  judg- 
ment was  not  pretended  but  real,  not  void 
but  voidable,  in  the  event  Meneley  should 
be  let  in  to  plead  in  the  cause  and  make  his 
defense,  as  was  done.  If  the  averment  of 
'  the  declaration  that  the  judgment  was  void 
were  proven,  a  very  different  case  would 
be  presented. 

"The  determination  of  the  cause  depends 
upon  what  covenants.  Implied  or  express, 
are  contained  in  the  assignment  Appellant 
contends  that  appellee,  by  implication  and 
by  express  terms,  warrants  that  the  judg- 
ment thus  assigned  is  a  valid  judgment,  and 
that  the  amount  named  Is  due  thereon.  If 
this  contention  be  right  appellant  is  entitled 
to  recover,  imless  the  evidence  above  referred 
to  makes  a  defense.  We  do  not  agree  to 
appellant's  contention.  We  will  assume 
that  a  valid  judgment  is  one  that  cannot  be 
successfully  assailed  by  any  proceeding  at 
law  or  In  equity.  Counsel  dte  authorities 
which  do  sustain  their  position  that  the 
general  language  of  the  assignment,  the 
mere  words  of  description  and  transfer  of 
the  judgment  constitute  an  implied  warranty 
that  the  judgment  is  valid.  Arnold  v.  Hick- 
man, 6  Munf.  15,  Miller  v.  Dugan,  36  Iowa, 
43S,  Emerson  v.  Knapp,  75  Mo.  App.  92,  and 
some  other  authorities  support  that  propo- 
sition, but  as  we  view  the  question,  those 
authorities  do  not  announce  the  correct  rule, 
nor  the  rule  as  settled  in  this  state.  There 
is  no  implied  warranty  in  the  mere  assign- 
ment of  a  judgment  that  it  Is  impregnable. 
The  Implied  warranty  Is  that  it  Is  a  genuine 
judgment  that  in  due  form  of  law  a  judg^ 
ment  was  entered,  that  the  court  had  juris- 
diction to  enter  it  and  that  it  has  not  been 
paid,  released,  or  otherwise  nuUlfled. 

"A  judgment  Is  not  a  negotiable  Instru- 
ment or  writing;  it  is  a  mere  chose  In  act- 
Ion  ;  the  doctrine  of  caveat  emptor  applies  to 
the  purchaser  thereof.  If  such  purchaser 
desires  warranty  beyond  what  la  so  implied, 
as  above  stated,  he  must  see  to  it  that  he 
gets  it  in  express  terms.  This  is  not  an 
open  question  In  tills  state.  While  the  pre- 
cise question  has  not  been  decided  in  terms, 
It  has  been  substantially. 

"In  First  Nat  Bank  v.  Drew,  191  IlL  186, 
60  N.  E.  856,  the  subject  of  implied  warranty 
on  sale  of  mere  choses  in  action  is  discussed 
at    length,   some    former,  decisions  of    the 


court  upon  the  same  subject  are  dted,  and 
the  doctrine^  as  hereinabove  stated,  is  again 
announced  and  approved.  We  deem  further 
discussion  of  that  question  unnecessaiy. 

"There  being,  thai,  bo  Implied  covenant 
In  the  assignment  that  the  judgment  la 
proof  against  all  attack.  It  remains  to  be 
considered  whether  there  be  any  such  ex- 
press covenant  It  Is  urged  by  counsel  for 
appellant  that  the  words,  'The  said  party 
of  the  first  part  does  covenant  that  there  is 
now  due  on  the  said  judgment  the  sum  of 
$2633.00,'  are  a  covenant  that  the  judgment 
Is  a  valid  judgment  We  do  not  think  that 
a  fair  construction  of  the  above-quoted  words 
warrants  the  conclusion  drawn  by  counsel. 
The  natural  and  reasonable  meaning  which 
would  be  given  to  those  words  by  either 
lawyers  or  laymen  Is  that  the  assignor  had 
received  no  payment  thereon.  It  is  as  if  It 
read,  'does  covenant  that  nothing  has  been 
paid  on  said  judgment;  there  is  now  due 
thereon  the  sum  of  $2633.00.'  When  the 
words  In  the  Immediate  connection  are  read 
also,  the  meaning,  if  obscure  before,  becomes 
perfectly  clear.  The  language  is:  'And  the 
said  party  of  the  first  part  does  covenant 
that  there  is  now  due  on  the  said  judgment 
the  sum  of  $2633.00,  and  that  it  will  not 
collect  or  receive  the  same  or  any  part  there- 
of, nor  release  or  discharge  the  said  judg- 
ment' That  Ifa,  the  assignor  covenants 
that  nothing  has  been  or  wlUbe  paid  to  it 
on  the  judgment  If  It  had  been  contem- 
plated by  the  parties  to  make  assurance 
that  the  judgment  was  a  valid  judgment, 
not  successfully  assailable  by  any  future 
proceeding  at  law  or  In  equity,  other 
language  than  was  used  would  naturally 
have  been  used.  Naturally  It  would  have 
been  written,  'that  the  said  judgment  Is  a 
valid  judgment,'  or  some  other  words  of 
like  import 

"When  the  question  is  put  concerning  a 
note,  bond,  judgment,  or  other  like  writing;, 
how  much  Is  due  on  it?  the  answer  exi)ected 
is  not  that  it  is  a  valid  instrument,  but  that 
so  much  remains  unpaid.  At  the  most.  It 
is  only  by  argument  and  inference,  by  Im- 
plication, that  it  can  be  said  that  the  Ian 
guage  used  conveys  the  idea  of  validity. 
The  reasoning  is :  The  sum  of  $100  is  due  on 
this  judgment,  therefore  the  judgment  Is 
a  valid  judgment,  for,  unless  It  were  a  valid 
judgment,  there  could  not  be  anything  due 
on  It  Counsel  for  appellant  cite  Hurd  v. 
Slaten,  43  III.  348.  Hurd  was  administrator 
of  the  estate  of  one  Darr.  Darr  recovered 
a  judgement  against  one  Miller,  and  assigned 
it  to  Slaten.  The  assignment  contained  the 
following:  'Covenanting  that  the  sum  of 
$478.00,  including  the  Interest  and  cost,  is 
due  thereon.'  Before  the  assignment  was 
made  an  execution  had  been  issued  on  the 
judgment,  and  Darr's  attorney  had  receipted 
upon  It  full  payment  to  him.  The  opinion 
of  the  court  reads :  'It  is  clear  that  Darr  by 
this  writing  covenanted  that  this  Ju<3gment 


IILI 


FBANK  T.  dTT  OF  GHIOAOa 


21B 


against  Miller  Is  hte  ftiTor  waa  nngatlafled, 
and  that  It  amounted  to  $478,  for  which  the 
Slatens  paid  valna'  The  langnage  of  that 
covenant  la  predaely  the  same  In  substance 
MM  In  the  covenant  nnder  consideration.  It 
Is  said  hj  the  court  to  be  clear  that  the  mean- 
ing of  the  words  Is  that  the  Jndgment  Is  'nn- 
satlsfled.'  So,  here,  the  clear  meaning  of  the 
covenant  Is  that  the  Judgment  against  Mene- 
ley  Is  wholly  nnsatlsfled.  Bennett  v.  Buchan, 
61  M.  T.  222,  and  Jansen  v.  Ball,  6  Cow. 
628,  are  dted  by  appellant 

"la  the  Bennett  case  the  covenant  In  the 
■aalgnment  was  that  the  sum  of  $1,034.46 
was  due  on  the  Judgment  The  fact  was 
that  the  only  solvent  defendant  to  the  Judg- 
moit  had  been  released  before  the  assign- 
ment was  made.  There  was  In  legal  efTect 
no  such  Judgment  In  existence  as  describ- 
ed In  the  assignment  In  the  Jansen  Case 
there  was  Varrant  that  all  the  above  sums 
remain  due  and  unpaid.'  In  fact,  no  such 
Judgment  had  ever  been  recovered.  Tbare 
waa  no  Jndgment  In  existence;  the  assignor 
was  liable  on  the  Implied  covenant  of  the 
assignment  that  a  genuine  Judgment  existed. 

"iB  the  case  at  bar  no  such  conditions 
eodst  as  In  the  two  cases  last  referred  toi 
Hov  there  was  a  genuine  Judgment  in 
existence,  and  no  release  thereof,  and  no 
payments  made  thereon.  If  the  purchaser 
of  a  genuine  unsatisfied  Jndgment  desires 
assurance  that  it  Is  valid — ^proof  against  as- 
sault— ^he  must  take  proper  covenant  therefor. 
Aa  la  said  in  OtU  v.  Cullum,  92  U.  S.  447, 
23  L.  Ed.  496:  'If  the  buyer  desires  special 
protection  he  must  take  a  guaranty.  Hs 
can  dictate  Its  terms  and  refuse  to  buy  un- 
less It  Is  given.  If  not  taken,  he  cannot  oc- 
cupy the  vantage  ground  upon  which  it 
would  have  placed  him.' 

"We  find  In  this  record  no  breach  of  either 
implied  or  express  covenant,  and  the  Judg- 
ment will  be  affirmed." 

We  concur  In  the  views  above  expressed 
by  the  Appellate  Court  and  adopt  the  same 
as  the  opinion  of  this  court  Accordingly, 
the  Judgment  of  the  Appellate  Court  affirm- 
ing the  Judgment  of  the  drcnlt  court  is 
affirmed. 

Judgment  affirmed. 


ou  iiL  in.) 

FRANK  at  aL  V.  CITZ  OF  CHICAGO. 

(Supreme  Oonrt  of  Illinois.   Jane  23, 190S.) 

1.  Aptbix^Bxcobd— Bnx  or  XzoEPTioNa. 

Objections  which  do  not  arise  on  the  face  of 
tlie  record  cannot  be  considered  by  the  Supreme 
Court  nnlesa  preserved  by  bill  of  exceptions. 

PBd.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Brror,  i|  2416,  2427J 


2.  Saiob— Biu.   or  BzoBPnoKS—IiiooBroBA- 

TIOR  in  RCOOBD. 

The  bill  of  ezcepflons  .filed  as  a  part  of  tlis 
leoord  in  a  cause  In  the  Supreme  CSourt  cannot 
be  Incorporated  into  the  record  on  appeal  in 
another  caoae  in  that  court  by  reference. 

Appeal  from  Superior  Court,  Cook  County ; 
Thea  Brentano,  Judge. 

Proceedings  by  the  dty  of  Chicago  against 
Lonis  and  Julius  Frank  and  others.  From 
the  Judgment,  the  defendants  Frank  appeaL 
Affirmed. 

Rehearing  denied  October  11, 1906. 

The  dty  of  Chicago  commenced  a  proceed- 
ing in  the  superior  court  of  Cook  county  for 
■the  purpose  of  widening  West  Bandolpb 
street,  in  said  dty,  from  Halsted  street  to 
Sangamon  street,  and  to  levy  a  special  as- 
sessment on  the  property  benefited  to  pay  for 
the  property  taken  or  damaged.  Appellants 
appeared  and  filed  objections,  which  were 
overruled,  and  a  Jndgment  for  $2,253.12  was 
rendered  against  their  property,  and  they 
liave  appealed. 

Quthman  &  Rothschild,  and  John  8.  Stev- 
ens, for  appellants.  Robert  Redfield,  Frank 
Johnston,  Jr.,  and  Bdgar  Bronson  Tolman, 
Corp.  Ccnmsel,  fSor  appellee. 

HAND,  J.  The  objections  urged  by  ap- 
pellants do  not  arise  upon  the  face  of  the 
record,  and,  unless  preserved  by  a  bill  of  ex- 
ceptions, cannot  be  considered  by  this  court 
Kelly  V.  City  of  Chicago,  148  111.  90,  36  N.  B. 
752;  Sargent  v.  City  of  Evanston,  154  III. 
268,  40  N.  K.  440 ;  Mailers  t.  Whittler  Ma- 
chine Co.,  170  IIL  484,  48  N.  B.  992;  Fisher 
V.  aty  of  Chicago,  218  III  268,  72  N.  E.  080. 
The  appellants  have  attempted  to  preserve 
the  evidence,  the  rulings  of  the  court  based 
thereon,  and  their  exceptions  to  such  rul- 
ings, by  referring  the  court  to  the  bill  of  ex- 
ceptions which  it  is  said  forms  a  part  of  the 
record  In  another  case  (Berdel  v.  City  <rf 
Chicago  [III.]  75  N.  B.  386),  and  an  abstract 
of  which  bill  of  exceptions  they  have  incorpo- 
rated in  the  abstract  filed  In  this  case,  al- 
though the  record  filed  does  not  contain  a 
copy  of  said  bill  of  exceptions.  The  bill  of 
exceptions  filed  as  a  part  of  the  record  In  the 
Berdel  Case  cannot  thus  be  Incorporated  In- 
to the  record  In  this  case.  It  has  been  re- 
peatedly held  by  this  court  that  a  document 
cannot  be  made  a  part  of  a  bill  of  exceptions 
by  reference,  and  this  Is  the  rule  even  though 
the  document  be  found  In  some  other  place 
In  the  record.  Emerson  v.  Clark,  2  Scam. 
489 ;  City  of  Chicago  v.  South  Park  Com'rs, 
169  IIL  387,  48  N.  E.  680 ;  Melssner  v.  People, 
169  UL  C30,  49  N.  B.  668;  Call  t.  People, 
201  IIL  499,  66  N.  B.  243.  No  reversible 
error  appearing,  the  Judgment  of  the  supccl- 
or  court  will  be  affirmed. 

Judgment  afflrmed. 
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ass  Mass.  197) 

JENNINGS  V.  MOORE. 

(Sapreme    Judicial    Court    of    Massacbosetta. 
SaSolk.    Sept  26.  1905.) 

1.  Assignment  tob  Benefit  of  Cbeditob*— 
CoLiJLTEB<a.s— Change  of  Piadoe. 

VVhere,  when  an  insolvent  made  an  assign- 
ment for  tlie  benefit  of  creditors,  he  was  the 
owner  of  certain  sharea  of  stock,  wliich  were 
pledged  as  collateral  for  certain  notes,  such 
pledge  could  not  be  changed,  without  the  con- 
sent of  the  insolvent's  assignee,  by  an  agreement 
between  the  insolvent  and  a  purchaser  of  the 
notes  secured  thereby ;  such  assignee  being  en- 
titled to  redeem  the  shares  on  paying  the 
amount  due  on  the  notes  for  which  they  were 
originally  pledged. 

2.  Bills  and  Notes— Relationship  of  Pas- 
ties—Equity. 

In  equity,  it  may  be  shown  that  the  maker 
of  a  note  was  in  fact  surety  only  for  the  in- 
dorser,  and  was  entitled  to  be  discharged  be- 
cause of  dealings  l>etween  the  holder  and  such 
indorser. 

8.  Same— Accommodation  Note— Evidence. 

In  an  action  on  a  note  given  for  the  ac- 
commodation of  the  anomalous  indorser  thereon, 
evidence  held  insufficient  to  show  that  the  note 
was  not  delivered  as  a  note  to  plaintiff,  but 
under  an  agreement  that  it  should  only  be  used 
by  him  in  case  he  found  it  necessary  to  raise 
money  to  carry  out  the  transaction  in  which 
it  was  given. 
4.  Subbogation— Rights  of  SaBSTT. 

Where  the  maker  of  a  note  sued  on,  secured 
by  certain  stock,  was  surety  only  for  an  anom- 
alous indorser  of  the  note,  whic^  was  made  to 
take  up  two  other  notes  signed  by  such  Indorser 
as  maker,  such  surety  was  entitled,  on  paying 
the  note  sued  on,  to  receive  the  original  notes 
for  which  it  was  given,  and  also,  the  stock 
having  been  negligently  sold,  to  what  could  have 
been  realized,  had  the  sale  been  conducted  with 
care. 

6.  Pledge  —  Collatebals  —  Obligation  of 
Pledgee. 

Though  a  pledgee  was  net  required  to  sell 
pledged  stock,  yet,  if  he  did  so,  he  was  bound  to 
the  exercise  of  reasonable  care,  and  was  liable 
for  what  would  have  been  realized  for  the  stock 
by  the  exercise  thereof. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Pledges,  t  74.] 

9.  Bills  and  Notes— Dibchaboe  of  Makes. 

Where,  after  an  assignment  for  the  benefit 
of  creditors,  the  debtor  induced  plaintiff  to  pur- 
chase certain  notes  secured  by  a  pledge  of  stock, 
and  caused  defendant  to  execute  a  note  to  plain- 
tiff in  the  place  of  those  purchased,  on  which  the 
insolvent  was  an  anomalous  indorser,  but  was 
in  equity  the  principal  debtor,  plaintiff's  agree- 
ment not  to  prove  the  debt  against  the  insol- 
vent's estate  did  not  release  defendant  from  the 
note  so  executed  to  plaintiff. 

7.  Same— Skt-Off. 

Where  the  holder  of  a  note  secured  by  cer- 
tain stock  agreed  not  to  prove  the  same  against 
the  estate  of  an  anomalous  indorser,  who  was 
the  principal  debtor  in  equity,  but  he  failed  to 
keep  such  agreement,  and  also  negligently  sold 
the  collateral  for  less  than  its  value,  the  maicer 
of  the  note,  who  was  in  fact  surety  for  the  in- 
dorser, in  case  an  amount  remained  due  on  the 
same  after  crediting  the  value  of  the  stock  for 
which  the  holder  of  the  note  was  bound  to  ac- 
count on  the  day  he  undertook  to  sell  the  same, 
was  entitled  to  set  off  against  Ruch  balance 
what  was  lost  by  breach  of  the  holder's  agree- 
ment not  to  prove  the  notes. 

8.  CoNTBACTS— Place  of  Execution. 

Where  an  agreement  for  the  taking  up  of 
certain  notM  was  made  in  Massachusetts,  to 


be  completed  by  the  payment  in  Massachusetts 
to  the  Boston  correspondent  of  the  holder  of 
the  notes,  which  was  a  New  Hampshire  cor- 
poration, of  a  15-days  sight  draft  drawn  by  it 
on  plaintiff,  in  case  defendant  signed  and  de- 
livered to  plaintiff  in  Massachusetts  the  note 
sued  on,  which  was  signed  in  New  Hampshire, 
but  dated  "Boston,"  the  contract  was  a  Mass- 
achusetts contract,  though  the  note  was  mailed 
to  plaintiff  in  Boston  by  defendant  in  New 
Hampshire. 

9.  Bills  and  Notes— Intebest. 

In  an  action  on  a  note,  plaintiff  was  en- 
titled to  recover  interest,  to  be  computed  at  the 
rate  specified  in  the  note  to  the  date  of  the 
verdict,  and  not  merely  to  the  date  of  the  writ. 

[Ed.  Note. — For  cases  in  point,  see  vol.  7, 
Cent.  Dig.  Bills  (ind  Notes,  i  1941.] 

10.  Same  —  Evidence  —  Convbbsation    bb- 
IWEEN  Makeb  and  Indobseb. 

Where,  in  an  action  on  a  note,  the  maker 
contended  that  he  was  in  fact  but  surety  for  the 
anomalous  indorser,  who  was  in  fact  the  prin- 
cipal debtor,  evldotce  as  to  what  was  said  be- 
tween the  maker  and  the  indorser  was  competent 
to  show  that  defendant,  in  delivering  the  note 
sued  on,  acted  on  what  was  agreed  between 
plaintiff  and  the  indorser. 

11.  Same. 

_  Evidence  of  the  trade  in  pursuance  of 
which  the  note  sued  on  was  given  was  competent 
to  show  that  the  note  was  a  Massachusetts  con- 
tract, and  that  in  equity  defendant  was  a 
surety  for  the  anomalous  indorser. 

12.  Same. 

Though  the  anomalous  indorser  of  the  note 
sued  on  was  in  equity  the  principal  debtor,  evi- 
dence of  the  agreement  between  the  payee  of 
the  note  and  the  assignee  of  the  indorser's  estate 
with  reference  to  collaterals  deposited  to  secure 
the  note  was  competent  to  show  how  plaintiff 
had  dealt  with  securities  to  which  defendant 
was  entitled  in  equity  as  a  surety,  on  paying 
the  debt  for  which  he  was  liable  to  plaintiff. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County. 

ActI(Hi  by  Stephen  Jennings  against  Ar- 
thur O.  Moore.  A  vMrdlct  was  rendered  in 
favor  of  plaintiff,  and  the  case  was  report- 
ed to  the  Supreme  Judicial  Court  Verdict 
set  aside. 

BenJ.  B.  Dewing,  for  plaintUf.  Alfred 
Hemenway  and  J.  Weston  Allen,  for  de- 
fendant 

LORING,  J.  This  case  comes  up  on  a  re- 
port made  after  a  verdict  for  the  plaintiff 
bad  been  ordered  as  matter  of  law.  It  ai>- 
pears  from  the  report  that  on  AprU  9,  1896, 
one  Dr.  J.  O.  Moore,  who  bad  "made  an  an- 
slgnment  for  the  benefit  of  his  creditors," 
called  upon  the  plaintiff  at  bis  office  in  Bos- 
ton, and  told  bim  that  among  bis  assets  were 
120  shares  of  the  Laconla  &  Lakeport  Street 
Railroad  (formerly  the  Laconla  &  Lake  Vil- 
lage Horse  Railroad],  which  he  did  not  wish 
sold  at  a  forced  sale ;  that  he  and  bis  friends 
had  control  of  the  road,  and  that  he  thought 
the  stock  worth  more  tban  It  was  likely  to 
bring  if  pushed  to  a  sale.  These  120  shares 
were  then  pledged  as  security  for  two  notei* 
(60  shares  on  each  note)  held  by  a  bank  in 
Manchester,  N.  H.  One  of  these  notes  for 
$3,000,  was  signed  by  Dr.  Moore  himself. 
The  other  note  for  $2,500,  was  signed  by 
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him  and  by  one  Fellows.  Both  were  over- 
dae.  At  Dr.  Moore's  request,  the  plaintiff 
agreed  to  take  np  the  notes,  If  Dr.  Moore 
"would  arrange  for  a  IS-days  sight  draft 
to  the  Manchester  bank's  correspondent  in 
Boston";  the  money  adranced  to  be  repaid, 
with  interest  at  1^  per  cent,  per  month. 
The  plaintiff  asked  Dr.  Moore  if  he  "conldn't 
get  some  one  to  make  the  new  note,"  as  he, 
Dr.  Moore,  was  In  Insolvency,  and  suggested 
his  nephew.  The  plaintiff  made  out  the  note 
here  sued  on.  Dr.  Moore  took  It  back  to  New 
Hampshire,  and  it  was  either  handed  to  the 
plaintiff  by  Dr.  Moore  (as  the  plaintiff  testi- 
fied) or  mailed  to  him  (as  Dr.  Moore  and  the 
defendant  testlfled).  Afterwards  the  15-days 
sight  draft  was  drawn,  and  was  paid  by 
the  plaintiff  in  Boston ;  and  thereupon  he  re- 
ceived the  two  notes,  v^ith  the  120  shares  of 
stock.  On  January  7,  1897,  the  plaintiff  sold 
the  stock  at  auction  In  Boston,  and  bought  it 
in  for  $10  a  share.  The  Jury  were  warranted 
In  finding  that  the  stock  was  a  local  stock, 
not  known  in  the  Boston  market;  also  that, 
at  the  date  when  sold  by  the  plaintiff,  it  had 
a  market  value  In  Laconla,  N.  H.,  of  from 
$45  to  $54  a  share.  They  were  warranted, 
also,  in  finding  that  the  assignee  of  Dr. 
Moore's  estate  objected  to  the  stock  being 
transferred  to  the  plaintiff,  on  the  ground 
that  the  sale  had  not  been  properly  con- 
ducted, and  that  the  plaintiff  had  not  real- 
ised the  full  value  of  it  After  protracted 
negotiations.  It  was  agreed  between  the  as- 
signee and  the  plaintiff  that  no  proof  should 
be  made  by  the  plaintiff  against  the  estate 
of  Dr.  Moore,  and  that  the  assignee  should 
not  redeem  the  stock.  The  stock  was  trans- 
ferred to  the  plaintiff  on  October  8,  1900, 
under  this  agreement  In  August  1897 
(that  Is,  August  succeeding  the  January  in 
which  the  plaintiff  sold  the  stock),  the  de- 
fendant wrote  to  the  plaintiff,  stating  that 
be  understood  that  he  had  sold  the  stock, 
and  asking  for  the  return  of  his  (the  defend- 
ant's) note.  The  plaintiff  acknowledged  re- 
cdpt  of  the  letter,  and  promised  to  bring  the 
matter  before  his  attorney.  Nothing  more 
was  heard  by  the  defendant  from  the  plain- 
tiff until  this  writ  dated  AprU  17,  1902,  was 
served  upon  him. 

Before  considering  the  several  contentions 
made  by  the  defendant  It  vrlU  be  convenient 
to  make  a  statement  of  the  rights  of  the 
parties  resulting  from  these  transactions. 
The  equity  in  the  120  shares  of  stock  was 
in  the  assignee  of  Dr.  Moore's  estate.  The 
shares  were  collateral  for  the  two  notes 
taken  up  by  the  plaintiff  and  held  by  him  as 
his  property,  which  notes,  together  with  the 
shares,  he  was  bound  to  surrender  to  Moore 
or  the  defendant  on  payment  of  the  note 
here  sued  on.  It  is  stated  in  that  note  (the 
note  here  sued  on)  that  tl-.0Se  shares  were 
collateral  security  for  that  note.  But  that 
was  at  most  an  agreement  not  operative 


until  the  rights  of  Dr.  Moore's  creditors  in 
the  stock  in  the  hands  of  bis  assignee  bad 
been  extinguished.  The  shares  were  pledged 
as  collateral  for  the  two  notes  originally 
held  by  the  Manchester  bank  and  taken  up 
by  the  plaintiff,  and  tbat  pledge  could  not 
be  changed  without  the  consent  of  the  as- 
signee for  the  benefit  of  the  creditors  of  Dr. 
Moore.  The  assignee  could  redeem  the 
shares  in  the  hands  of  the  plaintiff  on  pay- 
ing the  amount  due  on  these  two  notes. 
The  ruling  does  not  profess  to  have  been 
made  on  the  pleadings.  Under  these  circum- 
stances, they  are  of  importance  only  so  far 
as  the  rights  of  the  parties  in  equity  differ 
from  their  rights  at  law. 

In  Guild  V.  Butler,  122  Mass.  498,  501,  23 
Am.  Rep.  S78,  this  court  expressly  left  un- 
decided the  question  whether  the  maker  of 
the  note  there  In  question  could  In  that 
action  be  shown  to  be  a  surety.  This  ques- 
tion, without  doubt,  was  left  undecided  be- 
cause of  the  cases  of  Fentum  v.  Pocock,  S 
Taunt  192  (cited  with  approval  by  this  court 
in  Commercial  Bank  v.  Cunningham,  2i 
Pick,  270,  275,  276,  86  Am.  Dec.  322,  and  in 
Fall  River  Union  Bank  v.  WlUard,  5  Mete. 
216,  221),  on  the  one  hand,  and,  on  the  other 
hand,  the  cases  of  Pooley  v.  Harradine,  7  B. 
&  B.  431,  Hollier  v.  Eyre,  8  CI.  &  F.  1,  Green- 
ough  V.  McClelland,  2  B.  &  B.  428  and  Orien- 
tal Corporation  v.  Overend,  Ii.  R.  7  H.  L. 
348,  360.  Commercial  Bank  v.  Cunningham, 
24  Pick.  270,  on  the  one  hand,  and,  on  the 
other  hand,  Pooley  v.  Harradine,  7  B.  &  B. 
431,  Greenongb  v.  McClelland,  2  B.  &  B.  428, 
and  Oriental  Corporation  v.  Overend,  L.  B.  7 
Ch.  142,  were  cited  on  the  briefs  In  that  case. 
See  original  papers  In  Guild  v.  Butler,  122 
Mass.  498,  QOl,  23  Am.  Rep.  378.  It  had 
been  held  In  Fentum  v.  Pocock  that  the 
parties  to  a  negotiable  Instrument  could  not 
go  behind  Its  terms  to  show  that  the  parties 
to  it  in  fact  held  a  relation  to  each  other 
different  from  that  indicated  on  the  face  of 
the  negotiable  paper  in  question.  But  it  was 
the  established  law  of  England  before  the 
judicature  act  that  in  equity  the  true  rela- 
tionship of  the  parties  to  a  negotiable  instru- 
ment could  be  inquired  into,  and  that  it 
could  be  shown  in  equity  (for  example)  that 
the  maker  of  a  note  was  in  fact  a  surely  and 
an  indorser  the  principal,  and,  further,  that 
in  such  a  case  if  the  indorser,  who  was  in 
fact  the  principal,  was  dealt  with  so  as  to 
discharge  a  surety,  the  maker  was  dischar- 
ged. See  Pooley  v.  Harradine,  7  B.  &  B. 
431,  and  the  other  cases,  supra.  What  is 
meant  by  the  rule  of  Fentum  v.  Pocock  is 
that  the  maker  of  a  negotiable  note  enters 
Into  a  written  contract  with  all  subsequent 
holders  thereof  to  pay  that  note  as  the  one 
primarily  liable  thereon.  That  written  con- 
tract between  the  maker  and  the  subsequent 
holder  can  no  more  be  contradicted  by  parol 
than  any  other  written  agreement    But,  on 
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the  other  band,  tbe  rnle  of  Pooley  t.  Harra- 
dlne  Is  that  If,  as  between  the  maker  and 
the  Indorser,  the  Indorser  is  the  one  prima- 
rily liable  on  the  note,  and  the  maker  Is  the 
surety,  and  this  Is  known  to  the  holder,  the 
bolder  must  In  equity  baye  regard  to  the  re- 
lation between  the  maker  and  Indorser  in 
enforcing  the  contract  between  himself  and 
the  maker.  If  he  Interferes  with  the  rights  of 
the  maker,  as  between  himself  and  the  in- 
dorser, the  same  result  ensues  as  If  the 
maker  had  contracted  with  him  as  surety 
and  the  Indorser  had  contracted  with  blm  as 
principal. 

We  are  of  opinion  that  under  the  allega- 
tions of  the  answer  in  the  case  at  bar  the 
rights  of  the  defendant  In  equity  shonld  be 
considered  by  as.  It  is  alleged  that  Dr. 
Moore,  who  was  an  anomalous  Indorser  un- 
der Pub.  St  1882,  c.  77,  §  15,  was  and  was 
known  to  be  the  principal  obligor.  This 
allegation  is  made  in  connection  with  an 
allegation  that  Dr.  Moore  was  released. 
He  was  not  released,  as  will  be  shown  later 
on.  But,  as  we  have  said,  the  ruling  made 
does  not  ptuport  to  have  been  made  on  the 
pleadings,  and  under  those  clrcumstauces  we 
think  that  the  equitable  rights  of  the  parties 
should  be  considered.  We  are  of  opinion 
that  in  equity  at  any  rate  the  true  relation 
can  be  shown  in  this  commonwealth.  It  is 
not  necessary  to  decide  whether  the  defense 
is  not  open  at  law.  The  defense  of  a  surety 
was  held  to  be  open  at  law  in  this  common- 
wealth when  Baker  t.  Brlggs,  8  Pick.  122, 
19  Am.  Dec.  811,  was  decided;  and  it  was 
held  in  Carpenter  t.  King,  9' Mete.  511,  43 
Am.  Dec.  405,  that  in  a  common-law  contract 
one  signing  as  principal  is  a  surety. 

Coming,  now,  to  the  contentions  of  the  de- 
fendant: The  first  contention  made  by  him 
is  that  on  the  evidence  it  was  a  question  for 
the  jury  whether  he  signed  the  note  for  the 
plaintiff's  accommodation,  and  to  be  used 
only  if  the  plaintiff  found  it  necessary  to 
raise  money  at  a  bank.  The  note  was  given 
by  the  defendant  for  the  accommodation  of 
Dr.  Moore,  and  not  for  the  accommodation 
(speaking  strictly)  of  the  plaintiff,  since  it 
was  something  stipulated  for  by  the  plaintiff 
as  part  of  the  trade.  But  the  question  re- 
mains, which  of  these  two  things  did  the 
plaintiff  stipulate  for?  Did  he  stipulate  that 
be  should  have  the  note  of  a  third  person, 
or  did  he  stipulate  that  a  note  signed  by  a 
third  person  should  be  handed  to  him,  to  be 
used  only  if  he  found  It  necessary  to  raise 
money  at  a  bank  to  carry  the  transaction 
through?  The  question  of  what  the  jury  were 
warranted  in  finding  on  this  point  depends  on 
the  testimony  of  Dr.  Moore.  His  testimory 
was  that  the  plaintiff,  during  the  negotia- 
tions, "wanted  to  know,  as  I  was  in  insolven- 
cy— previous  to  that  I  had  made  an  assign- 
ment for  the  benefit  of  creditors — ^If  I  couldn't 
get  some  one  to  make  the  new  note.  He  said 
he  didn't  cere  who  tt  was.    I  tdid  him  I  didn't 


know  about  that,  situated  as  I  was,  and  he 
said  that  Arthur  C.  Moore,  my  nephew, 
would  be  just  as  good  as  anybody.  I  told 
blm  I  would  try  to  get  him."  In  answer 
to  the  question  "for  what  reason  be  wanted 
a  new  note,"  be  said  that  "he  was  very  sh(»t 
of  money,  and  he  might  be  obliged  to  use 
the  stock  and  note  la  the  bank,  and  he  did 
not  want  to  use  It  as  It  was,  neither  did 
he  think  it  would  be  advisable  to  present  the 
note  witb  my  name  as  maker  on  it,  I  being 
in  insolvency,"  and  that  he  could  not  nse  the 
old  notes,  because  "th^  were  overdue.  *  * 
*  He  said  all  he  wanted  was  to  get  some- 
thing that  he  could  use  at  the  bank;  that  be 
was  obliged  to  borrow  money  when  the  draft 
came  due."  Nothing  more  was  stipulated  for, 
and  no  condition  was  made  when  the  note  was 
delivered  to  the  plaintiff.  In  considering  the 
significance  of  this  evidence,  it  should  be 
added  that  the  defendant  then  was  without 
means,  and  was  known  to  the  plaintiff  to 
be  "a  young  man  who  had  worked  for  Dr. 
Moore  a  good  deaL"  On  the  other  hand, 
this  note  was  the  only  written  obllgatioB 
or  statement  signed  by  any  one  of  the  terms 
on  which  the  |6,200,  necessary  to  take  up 
the  two  notes  in  the  Manchester  bank,  was 
to  be  repaid  to  the  plaintiff.  On  the  whole, 
we  are  of  the  opinion  that  it  has  not  been 
shown  that  the  note  was  not  delivered  as  a 
note  to  the  plaintiff,  but  was  handed  to  him 
only  for  use  by  him  if  he  found  it  necessary 
to  raise  money  in  carrying  out  this  transac- 
tion. 

The  defendant's  next  contention  is  that 
the  plaintiff  is  bound  to  account,  not  only  for 
what  he  realized  from  the  sale,  but  for  what 
he  would  have  realized  from  It  if  it  had 
been  conducted  with  care.  The  plaintiff 
contends  that  he  never  realized  on  the  stock, 
that  he  offered  at  the  trial  to  return  it  to 
the  defendant,  and  that  he  Is  not  bound  to 
account  for  what  was,  or  what  with  care 
might  have  been,  realized  from  a  sale  of  it 
It  is  apparent  that  there  was  a  change  In 
the  value  of  the  stock  "after  they  built  the 
line  to  the  Weirs"  in  "1897  or  1898,"  and  that 
the  stock  is  not  worth  to-day  what  the  Jury 
were  warranted  in  finding  it  could  have 
been  sold  for  on  January  7,  1897,  if  it  has 
any  valae  now.  What  the  plaintiff  relies  on, 
when  he  makes  the  contention  that  he  never 
realized  on  the  stock,  Is  his  testimony  that 
he  went  through  this  form  of  sale  for  the 
purpose  of  getting  the  stock  transferred  into 
his  own  name,  because  it  then  stood  In  tiie 
name  of  Dr.  Moore,  who  had.  been  In  insol- 
vency, or  was  liable  to  be,  and  he  sold  It  to 
have  it  transferred.  But  the  Jury  were  not 
bound  to'  accept'  this  testimony  as  true. 
More  than  that,  there  was  evidence  that  he 
sought  to  prove  the  balance  due  on  the  two 
notes  taken  up  by  the  pliilntlff,  for  which 
these  120  shares  were  collateral,  against  the 
estate  of  Dr.  Moore  in  the  hands  of  his  as- 
signee, after  deducting  the  amount  reaHted 
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from  the  sale  of  tlie  shares  on  Jannaiy  T, 
1887.  That  Is  direct  evidence  that  be  Intend- 
ed to  realize  on  his  security. 

The  defendant  was  entitled  as  snrcty,  on 
paying  the  note  here  sued  on,  to  receive  the 
two  notes,  and,  If  the  jury  fonnd  that  the 
plaintiff  bad  undertaken  to  realize  on  the 
stock  while  the  notes  were  in  his  hands,  to 
what  could  have  been  realized  on  It,  had  the 
sale  been  conducted  with  care.  A  finding 
that  the  sale  was  not  conducted  with  care 
was  abundantly  warranted  on  the  evidence. 
It  was  sold  In  Boston,  where  it  was  not 
known,  while  In  L«conia  there  were  four 
sales  of  it  In  the  preceding  August,  and 
one  in  the  preceding  November,  at  from 
$47.50  to  $54.26;  and  there  was  testimony 
from  those  familiar  with  its  value  that  there 
was  no  change  in  its  value  down  to  the  date 
of  the  sale  on  January  7,  1897,  and  that  It 
was  then  worth  f4S  to  $54.  The  plaintiff 
was  not  bound  to  sell  the  stock  pledged  as 
collateral  for  the  notes  bought  by  him;  but 
under  tbe  notes  he  bought  he  had  a  right  to 
sell  It  If  he  chose  to  exercise  that  right, 
he  had  to  use  due  care  In  realizing  the  value 
of  it,  or,  If  he  did  not  use  due  care,  be  must 
account  to  the  defendant  as  surety  for  what 
would  bare  been  realized  had  he  done  so. 
See  Guinzburg  v.  H.  W.  Downs  Co.,  165  Mass. 
467,  43  N.  E.  105,  52  Am.  St  Hep.  525,  and 
Guild  V.  Butler,  127  Mass.  38C,  respectively, 
for  the  last  two  propositions.  The  plaintiffs 
agreement  not  to  prove  against  the  estate  of 
Dr.  Moore  did  not  release  him  from  the  note 
here  sued  on.  That  note  was  made  after 
Dr.  Moore  made  an  assignment  for  the  bene- 
fit of  his  creditors,  and  could  not  be  proved 
under  the  assignment  The  agreement  not 
to  prove  related  to  the  two  prior  notes  held 
by  the  Manchester  bank  and  taken  up  by  the 
plaintiff.  But  If,  after  crediting  the  defend- 
ant with  the  value  of  the  stock,  which  the 
plaintiff  is  bound  to  account  for  as  of  Jan- 
uary 7,  1897  (when  be  undertook  to  sell  it), 
any  balance  is  due  the  plaintiff  on  the  note, 
tbe  defendant  can  deduct  what  was  lost  by 
this  agreement  not  to  prove  tbe  two  notes, 
under  the  familiar  rule  laid  down  in  this  com- 
monwealtb  In  Guild  v.  Butler,  127  Mass.  386. 

The  defendant  next  made  the  contention 
that  the  contract  was  a  New  Hampshire 
contract,  and  that  under  the  statute  of 
New  Hampshire,  pat  in  evidence  by  him, 
no  more  than  6  per  cent  Interest  la  due 
under  It  It  ia  not  necessary  to  consider 
whether  that  Is  tbe  true  construction  of  that 
statute,  since  we  are  of  opinion,  not  only  that 
the  contract  could  have  been  found  to  be  a 
Masaacbnsetts  contract  on  tbe  testimony  of 
tbe  plaintiff  that  Dr.  Moore  handed  to  him 
In  Boston  the  note  here  sued  on,  but  also  that 
apart  from  that  fact  tbe  contract  was  a  Mas- 
sachusetts contract  We  are  of  opinion  that 
It  la  a  Massachusetts  contract,  even  if  the 
note  was  mailed  to  the  plaintiff,  as  the  de- 
fendant and  Dr.  Moore  testified.    Tbe  agree- 


mest  for  the  taking  np  of  the  two  notes  was 
made  in  Massachusetts.  Tlie  two  notes  were 
to  be  taken  up  in  Massachusetts  by  tbe  pay- 
ment in  Massachusetts  to  the  Boston  corre- 
spondent of  tbe  Manchester  bank  of  a  15-days 
sight  draft  drawn  by  it  on  the  plaintiff,  If  the 
defendant  signed  and  delivered  to  the  plain- 
tiff In  Massachusetts  this  note,  signed  In  New 
Hampshire,  but  dated  "Boston."  It  was  held 
In  Hill  ▼.  Chase.  143  Mass.  129.  9  N.  E.  30, 
that  a  similar  contract  could  be  found  to  be  a 
Massachusetts  contract  Under  the  circum- 
stances In  this  case,  for  the  reasons  given  in 
that  decision,  we  are  of  opinion  that  the  Jury 
should  have  been  Instructed  that  the  contract 
here  in  question  was  as  matter  of  law  a 
Massachusetts  contract  See,  also,  In  this 
connection.  Pine  v.  Smith,  11  Gray,  38 ;  Meyer 
V.  Bates,  164  Mass.  467,  41  N.  E.  683,  32  U 
R.  A.  283;  Nashua  Savings  Bank  v.  Sayles, 
184  Mass.  620,  69  N.  E.  309,  100  Am.  St  Rep. 
673. 

The  plaintiff  has  pointed  out  that  the  ml- 
ing  as  to  the  rate  of  interest  was  too  favor- 
able to  the  defendant  in  that  the  Jury  were 
directed  to  compute  interest  at  the  rate  sped- 
fled  in  the  note  to  the  date  of  tbe  writ  only, 
in  place  of  to  the  date  of  the  verdict  See 
Kendall  v.  Equitable  Ufe  Assnrance  Society, 
171  Mas&  668,  61  N.  E.  464,  where  the  cases 
are  collected. 

A  few  questions  of  evidence  remain.  The 
testimony  of  what  was  said  between  Dr. 
Moore  and  the  defendant  was  competent,  not 
to  fix  the  defendant's  rights  (those  depended 
upon  what  was  agreed  upon  between  the 
plaintiff  and  Dr.  Moore),  but  to  show  (if  it 
showed)  that  the  defmdant,  in  delivering  the 
note,  acted  on  what  was  agreed  upon  between 
Dr.  Moore  and  tbe  plaintiff.  The  evidence 
of  the  trade  in  pursuance  of  which  the  note 
was  given  was  competent  to  shew  that  the 
note  was  a  Massachusetts  note,  and  to  show 
that  In  equity  the  defendant  was  a  surety, 
and  what  bis  rights  were  as  such.  The  evi- 
dence of  the  agreement  between  the  plaintiff 
and  the  assignee  of  Dr.  Moore's  estate  was 
competent  to  show  bow  the  plaintiff  had 
dealt  with  securities  to  which  the  defendant 
was  entitled  in  equity  as  a  surety  on  paying 
the  debt  owed  by  him  to  the  plaintiff. 

The  entry  must  be :    Verdict  set  asidei. 

(189  Mass.  134) 
JAMES  V.  LEWIS. 
(Supreme    Judicial    Court    of    Massachusetts. 

Suffolk.    Sept  11,  1905.) 
Principal  aito  Aoenx — ^AcTB  or  Aokht — Os- 

TINSmLE  AUTHOBITT. 

Where  plaintiff,  a  widow,  gave  T.  $1,000  to 
invest  for  her,  and  thereafter  assigned  certain 
mortgages  and  executed  a  mortgaEe  on  her  home- 
stead to  raise  more  money,  which  she  placed  in 
the  hands  of  T.,  and  he  sold  and  delivered  the 
mortgages  to  defendant  who  conducted  tbe  ne- 
gotiations through  his  attorney,  and  on  one 
occasion  in  the  presence  of  plaintiff's  son,  who 
was  a  clerk  in  T.'s  office,  a  finding  that  defend- 
ant was  entitled  to  assume  that  T.  nad  anthori^ 
to  complete  the  transaction  waa  not  error. 
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Appeal  from  Superior  Conrt,  Suffolk  Oonnty. 

Bill  by  Lizzie  L.  James  against  J.  B.  Lewis 
to  enjoin  defendant  from  foreclosing  a  cer- 
tain mortgage  on  plaintiff's  homestead,  from 
collecting  any  part  of  the  principal  or  In- 
terest on  certain  other  mortgages  assigned 
to  him,  or  from  instituting  any  foreclosure 
proceedings  as  such  assignee  to  compel  de- 
fendant to  release  and  discharge  plaintiff's 
homestead  from  the  mortgage  thereon,  and 
to  reassign  to  plaintiff  the  mortgages  so  as- 
signed. From  a  final  decree  in  favor  of  de- 
fendant, plaintiff  appeals.    Affirmed. 

Rehearing  denied. 

O.  W.  Anderson,  for  appellant  Alfred 
Hemenway  and  Arthur  B.  Burr,  for  appellee. 

MORTON,  J.  This  is  another  case  growing 
ont  of  the  fraud  and  wrongdoing  of  Edwin 
M.  Thayer.  It  comes  here  on  the  plaintiff's 
appeal  from  a  decree  dismissing  the  bill,  with 
costs.  The  evidence  was  taken  by  a  commis- 
sioner, and  Is  all  before  us.  There  were  no 
rulings  of  law  or  special  findings  of  fact,  and 
the  question  for  determination  Is  whether  it 
can  be  said  as  matter  of  law  upon  the  whole 
case  that  there  Is  no  view  of  the  evidence 
that  properly  could  have  been  taken  which 
warranted  the  decree.  Dickinson  t.  Todd, 
172  Mass.  183,  61  N.  B.  976;  Evans  v.  Strach- 
an  Hanscom,  171  Mass.  64,  50  N.  E.  612.  This 
question  resolves  Itself  into  two  others :  First. 
Is  there  any  evidence  warranting  a  finding 
that  the  signatures  to  the  assignments  and 
to  the  mortgage  of  the  homestead  are  the 
plaintiff's  genuine  signatures,  or  does  the  evi- 
dence require  a  finding  that  they  were  for- 
geries? Second.  If  they  are  genuine,  Is  there 
any  evidence  warranting  a  finding  that  what 
Thayer  did  was  within  his  actual  or  apparent 
authority,  and  that  the  defendant  and  those 
acting  for  him  were  Justified  in  dealing  with 
him  as  they  did  on  one  footing  or  the  other, 
or  does  the  evidence  require  a  contrary  find- 
ing as  to  each  alternative? 

The  plaintiff  is  a  widow  living  in  Melrose. 
She  had  known  Thayer  six  or  seven  years 
through  her  stepmother,  for  whom  he  had 
done  business,  and  testified  that  she  had  Im- 
plicit confidence  in  him.  Her  first  talk  with 
him  relative  to  business  matters  was  in  June, 
1902,  and  her  first  business  transaction  with 
him  was  in  the  following  September,  when 
she  let  him  have  $1,000,  which  he  was  to 
invest  for  her.  He  subsequently  told  her  that 
he  had  invested  it,  and  had  made  $700  on 
the  Investment  She  believed  this,  and,  so 
far  as  appears,  allowed  the  whole  amount  to 
remain  In  his  hands  without  any  security 
therefor.  Later,  In  response  to  a  suggestion 
made  by  him  that  he  thought  he  could  In- 
vest her  money  better  for  her  than  it  was  in- 
vested, she  told  him  that  she  had  a  mortgage 
of  $3,500  on  a  house  In  Melrose  which  she 
was  willing  he  should  get  the  money  on  and 
Invest  and  she  took  the  mortgage  in  to  him 
for  that  purpose.  This  was  the  Lynde  mort- 
gage, and  she  admitted  that  the  signature 


to  the  assignment  of  it  and  the  Indorsement 
on  the  note  were  her  genuine  signatures; 
and,  although  she  testified  that  she  did  not 
notice  that  the  mortgage  was  assigned  to 
J.  B.  Lewis,  Jr.  (the  defendant),  she  admit- 
ted that  she  understood  that  it  was  to  be  as- 
signed to  a  gentleman  who  was  about  to 
make  a  tour  around  the  world,  which  was 
the  fact  with  regard  to  Mr.  Lewis.  After  the 
assignment  was  executed  and  the  note  in- 
dorsed by  her,  she  left  the  mortgage  and  the 
assignment  and  the  note  with  Thayer;  and 
there  can  be  no  question,  we  think,  that  a 
finding  that  Thayer  had  apparent  authority 
to  deliver  them  to  the  defendant  and  to  deal 
with  them  as  he  did,  and  that  the  defendant 
was  Justified  In  relying  upon  such  apparent 
authority,  and  had  no  notice  of  anything 
fraudulent  on  Thayer's  part  or  of  anything 
sufficient  to  put  him  upon  inquiry,  was  well 
wan-anted  by  the  evidence.  Shortly  aftw 
the  plaintiff  had  taken  the  Lynde  Mortgage 
in  to  Thayer,  he  sent  her  word  by  her  son, 
who  was  employed  In  his  office,  that  there  was 
a  flaw  in  the  title,  which  was  the  fact  and 
which  was  subsequently  rectified,  and  asked 
her  to  bring  In  her  other  mortgages,  if  she  had 
any,  and  the  deed  of  her  house,  and  he  would 
look  them  up  and  see  if  they  were  all  right 
Thereupon  she  took  in  the  Gerrish  mortgage 
and  the  deed  of  the  house,  and  left  them  with 
bim.  He  told  her  that  the  Gerrish  mortgage 
was  all  right  but  that  there  was  a  slight  de- 
fect in  the  title  of  some  land  that  adjoined 
her  house,  which  was  true,  and  which  was 
remedied,  and  said  that  she  had  better  leave 
the  papers  with  him,  and  he  would  put  them 
in  his  safe  deposit  vault  where  they  would 
be  safer  than  at  her  house,  and  she  did  so. 
The  circumstances  under  which  her  signature 
to  the  assignment  of  the  Gerrish  mortgage 
and  to  the  mortgage  on  her  homestead  were 
secured  do  not  very  clearly  appear.  She 
denied  that  she  executed  the  mortgage  upon 
the  homestead  or  the  assignment  of  the  Ger- 
rish mortgage,  though  she  admitted  that  the 
signatures  resembled  her  signature.  But  Mr. 
Bullard,  the  notary  public  who  took  her  ac- 
knowledgment to  the  assignment  of  the  Lynde 
mortgage,  testified  that  she  signed  both,  and 
that  he  took  her  acknowledgment  to  both. 
This,  without  anything  more,  would  war- 
rant a  finding  that  her  genuine  signatures, 
though  fraudulently  obtained  by  Thayer,  were 
attached  to  the  mortgage  of  the  homestead  and 
to  the  assignment  of  the  Gerrish  mortgage. 
Thayer  had,  therefore,  In  his  possession,  or 
could  have  been  found  to  have,  the  original 
Gerrish  note  and  mortgage  and  an  assign- 
ment thereof  to  the  defendant  duly  executed, 
and  also  a  mortgage  from  the  plaintiff  to  the 
defendant  on  her  homestead  duly  executed, 
under  circumstances  of  which,  so  far  as  the 
defendant  was  concerned,  the  only  reasonable 
explanation  was,  or  at  least  could  have  been 
found  to  be,  that  he  had  the  authority  which 
he  purported  to  have  to  act  for  the  plaintiff. 
These  facts  alone^  without  anything  to  put 
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tbe  defendant  npon  Ingnlry,  which  could  have 
been  found  to  be  the  case,  would  seem  to  have 
warranted  a  finding  that  the  defoidant  was 
jostlfled  in  belieying  and  in  acting  on  the  be- 
lief that  Thayer  had  authority  to  represent 
tbe  plaintiff  In  the  transaction  and  to  de- 
lirer  the  secorlties  and  to  receive  the  sum 
which  the  defendant  bad  agreed-  to  lend. 
Balnes  v.  Poblmann,  25  N.  J.  Eq.  178;  Wil- 
liams V.  Walker,  2  Sandf.  Ch.  825.  But  this 
was  not  all.    - 

In  addition  to  the  trust  wblch  the  plaintiff 
admitted  she  reposed  in  Thayer,  the  defend- 
ant testified  that,  in  reply  to  an  expression  of 
regret  on  his  part  in  regard  to  the  case,  the 
plaintiff  "said  she  was  sorry,  too,  but  it  was 
only  another  case  of  a  woman  parting  with 
her  good  mortgages  for  the  sake  of  trying 
to  get  a  large  amount  of  incoma"  She  denied 
saying  this,  but  whether  she  did  or  not  was 
clearly  for  the  court  to  determine,  as  well 
as  the  effect  of  1^  If  It  was  found  that  she 
did  say  It  There  was  also  testimony  tending 
to  show  that  the  defendant  put  the  matter, 
after  be  had  decided  to  make  the  loan  os- 
tensibly applied  for  by  Thayer  on  behalf  of 
the  plaintiff,  into  the  hands  of  the  Massachu- 
setts Title  Insurance  Company,  of  which  Mr. 
Eugene  O'Brien  was  counsel,  to  act  for  him ; 
that  Thayer  took  the  Lynde  and  Gerrisb 
mortgages  in  to  Mr.  O'Brien,  and  he  proceed- 
ed to  examine  the  title;  that  subsequently 
the  defendant  and  Thayer,  and  a  young  man 
said  by  Thayer  to  be  a  son  of  the  plaintiff, 
met  at  Mr.  O'Brien's  ofllce,  and  he  called 
attention  to  a  defect  in  the  title  of  the  Lynde 
mortgage;  and  that,  after  some  talk  be- 
tween Thayer  and  the  defendant,  the  former 
said  that  the  plaintiff  would  put  in  the  home- 
stead in  order  to  get  the  money,  and  the  son 
would  get  the  papers  necessary  for  the  ex- 
amination of  the  title  from  his  mother  and 
bring  them  in  to  Mr.  O'Brien,  and  did  so. 
The  son,  who  was  identifled  at  the  trial  by 
Mr.  O'Brien,  though  not  with  absolute  cer- 
tainty, as  the  young  man  referred  to,  denied 
this.  But  here  also  the  facts  and  their 
materiality  were  for  the  determination  of 
tbe  court  Taking  the  whole  case  together, 
we  do  not  see  how  it  can  be  fairly  said  that 
there  was  no  evidence  warranting  the  decree, 
or  that  it  was  clearly  erroneous.  See  Phelps 
V.  Sullivan,  140  Mass.  36,  2  N.  B.  121,  54 
Am.  Rep.  442;  Doyle  v.  Corey,  170  Mass. 
837,  49  N.  B.  651;  Fitegerald  v.  Beckwlth, 
182  Mass.  177,  65  N.  B.  30.  This  case  is  very 
different  from  Westlake  t.  Dunn,  184  Mass. 
260,  68  N.  B.  212,  100  Am.  St  Rep.  557,  to 
which  our  attention  has  been  called  by  coun- 
sel for  tbe  plaintiff  since  tbe  argument 
What  Thayer  did  with  the  checks  that  were 
delivwed  to  him,  by  the  defendant,  and 
whether  the  plaintiff  has  any  remedy  against 
the  defendant  or  the  banlc  by  reason  of  the 
fwged  Indorsements,  or  nas  a  right  to  re< 
deem,  have  nothing  to  do  with  the  case  be- 
fore us  and  need  not;  therefore,  be  consid- 


ered. The  bill  is  not  a  bill  to  redeem,  al- 
though so  entitled,  and  there  is  no  offer  to 
redeem  contained  in  it  It  seeks  to  compel  a 
release  of  the  mortgage  on  the  homestead  and 
a  reassignment  of  the  other  mortgages,  be- 
cause of  alleged  fraud  and  forgery  on  Thay- 
er's part  and  because  the  plaintiff  has  re- 
ceived no  part  of  the  consideration.  But  It 
appears  that  a  part  of  the  consideration  was 
received  by  tbe  plaintiff  in  the  form  of  a  check 
payable  to  Thayer  as  her  authorized  or  ap- 
parently authorized  agent,  and  she  could  not 
be  relieved  from  tbe  mortgages  without  re- 
demption. 

The  result  is  that  tbe  decree  must  be 
affirmed.    So  ordered. 
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(Supreme    Judicial    Court    of    McMBachnaeUs. 
Suffolk.    Sept  11,  1905.) 

1.  OoMTKAois— Sefabatb     ob     CoimNUUfa 

CONTBACTS— COKSTBUCTION. 

Where  parties  entered  into  a  contract  which 
expressly  canceled  a  prior  contract  between 
tbem  and  relieved  them  from  further  liability 
thereuDder,  the  two  contracts  were  independent, 
and  tbe  second  contract  was  not  a  continuation 
of  the  first. 

2.  Saue— Action  roa  Bbeaoh— Dauaoes. 

One  sninr  for  breach  of  contract  Is  entitled 
to  recover  only  the  net  profits  he  would  have 
made  if  the  contract  bad  been  performed,  and,  in 
estimating  his  damages,  his  expenses  in  carrying 
out  tbe  contract  on  bis  part  must  be  deducted 
from  his  gross  profits  which  would  have  accrued 
to  him  under  the  contract 
8.  SAirv. 

Where  one  sues  for  breach  of  a  contract 
which  bound  him  to  pay  office  rent  during  the 
period  of  the  contract,  to  divide  the  exi>ense  of  a 
stenographer,  and  to  continue  a  third  person 
in  charge  of  their  interests  so  long  aa  he  was 
connected  with  him  and  the  contract  remained 
in  force,  the  expense,  which  he  was  bound 
to  pay  if  the  contract  had  been  periormed  by  the 
other  party,  should  be  considered  in  estimating 
the  damages  resulting  from  the  other  par^s 
breach,  though  such  expense  was  difficult  of  esti- 
mation. 

[Ed.  Note. — ^Tor  cases  in  point,  see  vol.  15, 
Cent  Dig.  Damages,  {  301.] 

4.  Same  — MoTiVK  ro»  Bbeaoh  —  Effect  oh 
Damages. 

The  rule  of  damages  for  breach  of  contract 
is  not  affected  by  the  motive  which  the  party 
breacliing  the  contract  had  for  bis  act,  or  by 
the  fact  that  he  chose  without  sufficient  excuse 
to  break  it. 

5.  Same— CosSTBucTioN. 

The  phrase,  "so  long  as  *  •  •  the  con- 
tract remains  in  force,"  used  in  a  contract  where- 
by a  i>arty  bound  himself  to  continue  a  third 
person  in  charge  of  tbe  interests  of  the  parties 
80  long  as"  be  was  connected  with  him  "and  the 
contract  remains  in  force,"  does  not  refer  to  a 
possible  breach,  but  means  so  long  as  the  con- 
tract continues  in  force  if  performed  according 
to  its  terms. 
C.  Appeai/— KxcEPTioNS— New  Tbiai.. 

Where,  in  an  action  for  breach  of  contract, 
the   exception    sustained    relates    only    to    the 

Suestion  of  damages,  a  new  trial  will  be  con- 
ned to  that  question  only. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County;    Henry  E.  Braley,  Judge. 

Digitized  by  V^OOQlC 
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Action  t>7  the  Magnolia  Metal  Company 
against  one  Gale.  There  was  a  verdict  for 
plaintiff,  and  defendant  excepts.  Exceptions 
sustained. 

Alexander  S.  Bacon  and  I.  R.  Clark,  for 
plaintiff.  George  V.  Piper  and  Walter  H. 
Thorpe,  for  defendant 

MORTON,  J.  This  Is  an  action  for  the 
breach  of  a  written  contract  dated  June  26, 
1900.  The  defendant  notified  the  plaintiff  on 
January  22, 1001,  that  he  would  no  longer  act 
under  the  contract,  and  this  was  the  breach 
relied  on.  It  was  admitted  that  from  that 
date  the  contract  was  no  long^  in  force.  TbB 
only  defenses  relied  on  were  that  the  contract 
was  procured  by  fraud  and  misrepresenta- 
tion on  the  part  of  the  plaintiff,  and  that  the 
plaintiff  had  yiolated  certain  terms  and  con- 
ditions on  its  part  to  be  performed.  There 
had  been  a  prior  contract  between  the  same 
parties  dated  September  22,  1800,  which  was 
eopreesly  canceled,  and  the  parties  relieved 
trom  further  liability  thereunder  by  the  con- 
tract  In  suit  The  fraud  and  misrepresenta- 
tion relied  on  related  to  the  first  contract,  and 
the  first  exception  is  to  the  refusal  of  the 
court  to  rule,  as  requested,  that  the  second 
contract  was  a  continuation  of  the  first,  and 
that  the  two  should  be  read  together,  and  that 
the  plaintiff  was  not  entitled  to  recover  on 
the  contract  In  suit  If  the  defendant  was  In- 
duced to  enter  into  the  first  one  by  the  fraud 
or  misrepresentation  of  the  defendant  or  its 
duly  authorized  agent  It  Is  too  plain  for 
argument  that  this  request  was  rightly  re- 
fused. Save  as  the  second  had  incorporated 
into  it  with  certain  modifications  certain 
covenants  and  agreements  contained  in  the 
first  the  two  were  independent  and  distinct 
The  second  was  not  a  continuation  of  the 
first  and  the  two  together  did  not  constitute 
one  contract  or  agreement  This  exception  Is 
overruled. 

The  next  and  remaining  exception  is  to  the 
refusal  of  the  court  to  rule,  as  requested,  that 
in  estimating  the  damages,  if  any,  which  the 
plaintiff  was  entitled  to  recover,  such  expens- 
es as  the  plaintiff  would  have  been  subjected 
to  in  carrying  out  the  contract  on  its  part 
were  to  be  deducted  from  the  profit,  meaning 
thereby,  we  assume,  the  gross  profit  which 
would  have  accrued  to  it  under  the  contract 
We  think  that  this  instruction  should  have 
been  given.  The  plaintiff  was  not  ^itltled 
to  be  put  in  a  better  position  by  reas<m  of 
the  breach  than  it  would  have  been  in  if  the 
contract  had  been  carried  out  by  the  defend- 
ant The  damages  are  to  be  assessed  on  the 
footing  of  what  the  plaintiff's  profits  would 
have  been  If  the  contract  had  been  carried 
out  by  the  defendant  according  to  its  terms, 
and  the  plaintiff  is  to  be  made  whole  for 
what  he  has  thus  lost  by  the  defendant's 
breach.  The  Jury  was  properly  instructed 
that  the  plaintiff  was  entitled  to  recover 
the  net  profit  which  it  would  have  made  If 


the  contract,  had  been  performed.  Bat  in 
order  to  arrive  at  that  it  was  necessary  to 
take  into  account  the  expense  to  the  plaintiff 
of  completing  the  contract  on  its  part  It 
can  not  have  the  same  benefit  of  the  contract 
that  it  would  have  had  if  it  had  been  fully 
performed,  and  at  the  same  time  avoid  the 
expense  to  which,  according  to  the  terms  of 
the  contract  it  would  have  been  subjected 
by  performance.  To  allow  such  expoise 
to  be  Ignored  in  the  estimation  of  the  dama- 
ges would  be  putting  the  plaintiff  in  a  better 
position  than  it  would  have  occupied  If  the 
contract  had  been  fully  performed.  In  Noble 
V.  Ames  Mfg.  Co.,  112  Mass  402 ;  Fox  v.  Har- 
ding, 7  Gush.  516;  Masterton  v.  Brocdtlyn, 
7  Hill,  61.  42  Am.  Dec.  38;  2  Sedgwick  (» 
Damages  (8th  Ed.)  |  609. 

According  to  the  terms  of  the  contract  the 
plaintiff  was  to  employ  two  salesmen  In  the 
territory  covered  by  the  contract  to  supply 
the  defendant  with  advertising  matter  and 
to  advertise  the  metal  and  use  every  effort 
to  advance  Its  sale,  to  pay  the  defendant  $25 
a  month  for  office  rent  during  the  period 
covered  by  the  contract  to  divide  with  the 
defendant  the  expense  of  one  stenographer 
at  Boston,  and  to  continue  Mr.  W.  H.  Lent 
in  charge  of  their  Interests  at  Boston  so  long 
as  he  was  connected  with  the  company  and 
the  contract  remained  in  force.  It  would 
have  been  subjected  to  expense  in  regard 
to  all  of  these  matters  if  the  contract  had 
been  performed,  and  in  estimating  the  dama- 
ges such  expense  should  be  taken  into  ac- 
count The  fact  that  such  expense  may  be 
difficult  of  estimation  is  far  from  being  a 
sufficient  reason  for  disallowing  it  altogether. 
As  said  by  Barker,  J.,  In  Cutter  t.  Gillette, 
163  Mass.  OS,  39  N.  B.  1010:  "It  is  not  the 
law  that  damages  which  may  be  larger  or 
smaller  because  of  such  uncertainties  are  not 
recoverable.  The  same  kind  of  difficulty 
is  encountered  in  the  assessment  of  damag^es 
for  personal  injuries.  All  the  elements 
which  are  Involved  in  the  prognostication 
are  to  be  considered  by  the  Jury,  and  from 
the  evidence  in  each  case  they  are  to  form 
an  opinion  upon  which  all  can  agree,  and 
to  which,  unless  It  Is  set  aside  by  the  court 
the  parties  must  submit"  See,  also,  Danlell 
V.  Boston  &  Maine  Railroad,  184  Mass.  337, 
843,  68  N.  B.  337.  The  rule  of  damages  is 
not  affected  by  the  motive  which  the  defend- 
ant had  for  breaking  the  contract  or  by  the 
fact  that  he  chose,  without  any  sufficient 
excuse,  to  break  it  rather  than  go  on  with  It 

We  understand  the  phrase,  "so  long  as 
•  *  •  the  contract  remains  In  force"  used 
In  connection  with  the  plaintiffs  agreement 
to  continue  Mr.  Lent  in  charge  at  Boston,  to 
refer,  not  to  a  possible  breach,  but  to  mean  so 
long  as  the  contract  omtlnueB  in  force  if  per- 
formed according  to  Its  terms. 

The  result  is  that  the  exceptions  must 
be  sustained.  But  Inasmuch  as  the  exc^h 
tion  that  is  sustained  relates  only  to  the 
question  of  damages,  Ihe  new  trial  will  be 
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eonflned  to  the  matter  of  damages  only. 
Whipple  T.  Rich,  180  Mass.  477,  6S  N.  E,  6; 
i>e  Forge  t.  N.  Y.,  N.  H.  &  H.  B.  R.,  178  Mass. 
fiO,  64^  68  N.  B.  669,  8e  Am.  St  Rep.  464. 

New  trial  granted,  but  on  the  matter  of 
damages  onlj.    Exceptions  sostalned. 


(U»  Haai.  173) 

TABBBr-PBANO  ART  CX).  T.  DURANT. 

(Supreme  Jndldal  Coart  of  MaasachnaettB.  Sdf- 

toUt.    Sept.  11,  1905.) 

1.  PABTHXBaRip— Assets— Reai,  Estate. 

Mere  nae  of  land  and  bnUdinga  by  a  firm  for 
Iiartnership  purposes,  does  not  of  itself  convert 
them  into  partnership  assets,  ncH:  concIosiTely 
show  an  intention  to  treat  them  aa  such. 

[Ed.  Note. — For  caaea  In  point,  see  toL  88, 
Cent  Die.  Partnership,  SS  06,  107.] 

2.  Sake— BviOEKCE. 

Certain  land  and  buildings  used  by  a  firm 
were  owned  by  the  partner*  as  tenants  In  com- 
mon. There  waa  no  conveyance  of  either  the 
land  or  buildlnxa  to  the  firm,  nor  waa  the  prop- 
erty entered  aa  partnership  property  on  the 
firm's  books.  No  rent  was  paid  therefor,  but 
taxes,  inanrance,  and  repairs  were  paid  by  the 
firm.  Thefiztnrea,  including  machinery,  etc.,  were 
pat  In  and  paid  for  by  the  firm  and  conatitnted 
partneiship  property;  but  these  were  removed 
and  sold  aa  firm  assets  by  the  firm's  assisnee 
after  its  failure.  Held,  that  a  finding  that  the 
land  and  bnlldinga  were  separate  and  not  firm 
assets  was  proper. 

[Ed.  Note. — For  cases  in  point,  see  rol.  88, 
Cent  Dig.  PartnerAip,  H  96-99,  107.] 
&  Sake. 

Whore  a  brttstordionsewaabnUtbyaflrm 
appaj«ntly  tor  partnership  business,  and  was 
paid  for  ont  of  partnership  fnnds,  and  a  candle 
factory  waa  rebuilt  ont  of  the  proceeds  of  an  !n- 
snranee  policy  taken  out  by  the  firm  in  its  name 
and  paid  for  by  it  both  were  properly  r^^rded 
as  partnership,  property,  araJIable  to  pay  firm 
debts. 

[Ed.  Note. — ^For  cases  In  point  ses  ToL  88, 
Cent  Dig.  Partnership,  {  98.] 

4.  Same. 

Where  certsin  buildings  located  on  land  be- 
longing to  partnera  aa  tenants  In  common, 
though  not  tranaf erred  to  the  firm,  were -made 
over  by  the  firm  into  a  dwelling  houses,  but  the 
firm  waa  reimbnrsed  for  the  expense  ont  of  the 
rmts  collected,  the  houses  were  individual,  and 
not  firm  assets. 

Appeal  from  Superior  Court,  Suffolk  Coun- 
ty. 

BUI  by  the  Taber-Prang  Art  Company 
against  William  B.  Durant,  assignee  of  Cl  L. 
Jones  A  Go.  and  of  Frank  H.  and  Henry  B. 
Jones.  From  a  decree  In  favor  of  plalntlft 
for  a  part  only  of  the  relief  demanded.  It  ap- 
peals.   Affirmed. 

Warren  &  Oarlleld  and  Clement  R.  Lam- 
■on,  for  appellant  Wm.  P.  Martin,  for  ap- 
pellee. 

MORTON,  J.  This  Is  a  bin  In  equity  to  have 
tile  proceeds  of  certain  lands  and  buildings 
held  by  the  defendant  Dnrant,  as  common- 
law  assignee  of  C.  L.  .Tones  &  Co.,  and  of 
Frank  H.  Jones  and  Henry  B.  Jones,  compos- 
ing the  firm  of  C.  L.  Jones  ft  Co.,  distribu- 
ted amongst  the  creditors  of  the  partner- 
dilp.    The   case   was    heard   upon   agreed 


facts,  in  addition  to  facts  alleged  In  the 
bill  and  admitted  In  the  answer,  with 
power  to  the  court  to  draw  inferences. 
There  was  a  decree  adjudging  that  $1,010, 
the  proceeds  of  a  brick  storehouse  and  of  a 
candle  factory,  were  partnership  property, 
and  that  all  the  rest  of  the  real  estate  was 
property  of  Frank  H.  Jones  and  Henry  B. 
Jones  as  individuals,  and  directing  that  the 
proceeds  thereof  should  be  paid  over  to  their 
Indlvidaal  creditors.  The  plaintUI  appealed. 
We  think  that  the  decree  should  be  affirm- 
ed. The  land  and  buildings  formerly  be- 
longed to  Charles  L.  Jones  and  Henry  B. 
Jones  as  tenants  In  common,  and  on  the  prem- 
ises they  carried  on  the  business  of  manufac- 
turing soap,  candles,  etc.,  under  the  style  of 
0.  L.  Jones  ft  Ca  There  is  nothing  to  show 
that  the  land  and  buildings  were  firm  property 
or  were  so  regarded.  Charles  L.  Jones  died  In 
March  1879,  and  devised  his  half  of  the  land 
and  buildings  to  Frank  H.  Jones,  with  one- 
half  of  the  tlztures,  machinery,  and  appara- 
tus used  In  the  business,  and  thereafter  Hen- 
ry B.  Jones  and  the  said  Frank  H.  Jones  car- 
ried on  the  business  on  the  premises  as  equal 
partners  under  the  same  style  as  that  under 
which  It  had  been  carried  on  formerly. 
There  Is  nothing  to  show  that  there  was  any 
conveyance  of  the  land  and  buildings  by  them 
to  themselves  as  a  firm,  or  that  it  was  Agreed 
ox  understood  that  the  land  and  buildings 
should  be  regarded  as  partnership  property, 
and  they  were  not  so  entered  on  the  books. 
It  Is  plain  that  the  use  of  them  for  partner- 
ship purposes  did  not  of  Itself  convert  them 
Into  partnership  assets,  or  conclusively  show 
an  intention  to'  treat  them  as  such.  Orubbs' 
Appeal,  66  Pa.  117 ;  Robinson  Bank  v.  Miller, 
les  111.  244,  88  N.  B.  1078,  27  L.  R.  A.  449,  46 
Am.  St  Rep.  888;  Frink  t.  Branch,  16  Conn. 
260 ;  Ware  v.  Owens,  42  Ala.  212,  04  Am.  Dec. 
672;  1  Llndley  on  Partn.  QIA  Am.  Ed.)  331; 
1  Bates  on  Partn.  U  286,  287.  No  rent  was 
paid,  and  the  texee,  insurance,  and  repairs 
that  were  paid  by  the  firm,  with  the  new 
floors  that  were  put  In  and  the  small  addi- 
tions that  were 'made  to  the  buildings,  well 
might  be  regarded  as  an  offset  to  the  use  of 
the  premises.  The  fixtures.  Including  ma- 
chinery, hangers,  belts,  pulleys,  boilers,  and 
kettles,  that  were  put  in  and  paid  for  out  of 
the  partnership  funds,  constituted  partner- 
ship property.  But  they  have  been  removed 
and  sold  by  the  assignees,  and  the  proceeds 
distributed  amongst  the  partnership  credit- 
ors. The  brick  storehouse  was  built  by  the 
partnei'shlp,  apparently  for  the  partnership's 
business,  and  was  paid  for  out  of  the 
partnership  funds.  It  was  properly  found  to 
be  partnership  property.  The  candle  factory 
was  rebuilt  out  of  the  proceeds  of  an  insur- 
ance policy,  taken  out  so  far  as  appears,  by 
the  partnership  in  Ite  name,  and  the  premiums 
on  which  were  paid  by  it  We  think,  though 
more  doubtfully,  that  this  also  might  be  prop- 
erly regarded  as  partnership  property.  No 
appeal,  however,  has  been  taken  by  the  as- 
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slgnee,  and  the  qaeatlon  whether  the  decree 
1b  right  in  this  respect  la  not  before  ns. 

As  we  understand  the  case,  the  buildings 
out  of  which  the  dwelling  houses  were  con- 
structed were  on  the  land  at  the  time  when 
the  existing  partnership  was  formed,  and 
constituted  a  part  of  the  real  estate.  The 
firm  paid  the  expense  of  making  over  the 
buildings  Into  dwelling  houses;  but  It  has 
been  reimbursed  out  of  the  rents  which  it 
has  collected,  and  we  see  no  reason  why  the 
dwelling  houses  should  be  regarded  as  part- 
nership property.  The  partners  being  equal 
owners  of  the  real  estate,  and  equally  inter- 
ested In  the  business,  the  fact  that  separate 
accounts  were  not  kept  in  regard  to  matters 
relating  to  the  real  estate  would  seem  to  be 
of  little  moment.  It  is  no  doubt  largely  a 
matter  of  intention  whether  real  estate  be- 
longing to  persons  who  are  partners  and  used 
in  the  partnership  business  shall  be  regarded 
as  partnership  property  or  not  We  do  not 
think  in  the  present  case  it  soffldently  ap- 
pears that  the  owners  intended  that  the  pro- 
perty should  be  regarded  as  partnership  pro- 
perty to  warrant  a  decree  to  that  effect 

Decree  affirmed. 


(189  Mass.  45) 

WHITTBBDGB  v.  SWEBTSBR  et  al. 

(Supreme    Judicial    Court    of    Massachusetts. 

SuJEolk.    Sept  11,  1905.) 

1.  BaRKBDPTCT— TBUBT  PbOPEBTT— TBANBFia 
— NOTICK  TO  TBUSTEES. 

Notice  to  trustees  Is  not  necessary  to  com- 
plete the  title  of  tnutees  in  bankruptcy  of  an 
Interest  in  the  property  held  in  trust  for  the 
benefit  of  the  bankrupt. 

2.  Sams. 

Where  a  cestui  que  trust  became  a  bank- 
rapt  the  complete  ownership  In  the  bankrupt's 
incorporeal  interest  in  the  trust  property  became 
vested  in  the  trustees  in  bankruptcy  by  virtue 
of  the  assignment  in  bankruptcy,  and  such  own- 
ership drew  with  11  possession,  so  far  as  it  was 
capable  of  possession,  unaffected  by  the  fact 
that  such  trustees  were  at  the  time  In  Ignorance 
of  the  existence  of  such  property. 
8.  Same— LiMiTATTONs. 

Where  the  trustees  in  bankruptcy  of  a 
cestui  que  trust  became  vested  with  the  bank- 
rupt's interest  In  the  trust  property  by  virtup 
the  assignment  in  1878,  and  such  ownership  con- 
tinued since  that  date  until  February  1,  1901, 
when  a  bill  was  filed  by  them  for  instructions, 
all  persons  were  barred  from  claiming  an  ad- 
verse interest  in  tlie  property  so  transferred  by 
Bev.  St.  U.  S.  S  5057,  declaring  that  no  suit 
shall  be  maintained  between  a  trustee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  in- 
terest touching  any  property  rights  vested  in 
such  trustee,  unless  brought  within  two  years 
from  the  time  when  the  cause  of  action  accrued 
for  or  against  such  trustee. 
4.  Same — Aband'onmknt. 

Wiiere  trustees  in  bankmptcy,  having  ac- 

?ulred  title  to  the  bankrupt's  incorporeal  interest 
n  trust  property  under  a  bankrupt's  petition 
filed  in  1878,  filed  a  bill  in  1882  to  compel  the 
bankrupt  to  execute  conveyances  to  such  trus- 
tees of  all  his  interest  in  the  trust  property,  and 
to  enjoin  the  trustee  under  the  will  under  which 
the  bankrupt  claims  from  paying  the  bankrupt 
or  any  person  claiming  under  bim  any  part  of 
the  trust  fund  which  might  accrue  to  the  bank- 
rupt the  fact  that  the  bankrupt's  tmstees  did 


not  sell  their  Interest  in  the  remainder  of  the 
fund  so  acquired  did  not  establish  an  abandon- 
ment  thereof  by  them. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Henry  K.  Braley, 
Judge. 

BUI  by  one  Whlttredge,  as  trustee  under 
the  will  of  Solon  O.  Richardson,  deceased, 
against  E!.  L.  Sweetser  and  others  for  instruc- 
tions.   Case  reserved  for  full  court 

Hollis  R.  Bailey  and  Oeorge  W.  Mathews, 
for  defendant  John  C.  Hammond.  W.  B.  H. 
Dowse,  Warren  O.  Kyle,  and  Fred  Joy,  for 
assignees  In  bankruptqr  of  BIbridge  L.  Sweet- 


LORINQ,  J.  This  Is  a  bill  for  Instruc- 
tions brought  by  the  plaintiff  as  the  present 
trustee  of  certain  property  held  in  trust  un- 
der item  8  of  the  will  of  Solon  O.  Richard- 
son. The  case  was  reserved  for  the  consid- 
eration of  this  court  on  an  agreed  state- 
ment of  facts.  From  this  statement  It  ap- 
pears that  Solon  died  in  1878,  and  by  his 
last  will  and  testament  which  was  duly  al- 
lowed, bequeathed  $35,000  on  the  following 
trusts:  1^  income  to  be  paid  to  his  three 
sisters  for  life,  namely,  Mary  A.  Sweetser, 
Martha  Hutchinson,  and  Louisa  Richardson; 
and  "at  the  decease  of  my  said  sisters,  or 
either  of  them,  my  will  is  that  the  share  be- 
longing to  the  deceased  slst*  r  snail  revert  to 
her  children,  to  be  shared  by  them  each  and 
each  alike.  If  either  of  my  said  sisters  shall 
die  childless,  the  Income  belonging  to  ber  I 
direct  shall  revert  to  the  said  sisters  sur- 
viving, to  be  shared  equally  between  them. 
At  the  decease  of  all  my  three  said  sisters, 
I  direct  that  the  fund  from  which  they  have 
derived  an  income  from  my  property  be  divid- 
ed equally  between  the  children  of  my  said- 
sisters,  and  I  direct  my  executors  to  pay  to 
them  each  their  respective  part  the  same  to 
be  the  property  of  the  children  of  my  said 
sisters  forever."  The  three  life  tenants  sur- 
vived the  testator.  LAuisa  never  had  any 
child;  Martha  Hutchinson  had  one  child, 
now  the  wife  of  the  plaintiff;  and  Mary  A. 
Sweetser  bad  one  child,  a  son,  Elbridge  li. 
Sweetser.  Both  of  these  children,  Mrs  Whlt- 
tredge and  Elbridge  L.  Sweetser,  were  bom 
in  the  lifetime  of  the  testator.  Mary  A. 
Sweetser  survived  her  sisters,  and  died  Dec- 
ember 15,  1900,  leaving  her  son  and  her  niece 
her  surviving.  On  February  1,  1901,  this  bill 
was  brought  to  find  out  who  was  entitled  now 
to  receive  Elbridge  L.  Sweetser's  half  of  the 
fund.  This  half  is  claimed  by  assignees  In 
bankruptcy  of  said  Elbridge  under  a  petition 
filed  in  1878.  It  is  also  claimed  by  one  John 
Li.  Hammond,  who  now  owns  a  Judgment 
rendered  in  February,  1896,  in  favor  of  a  cre- 
ditor of  Elbridge,  founded  on  five  notes  dated 
In  1881.  Hammond  Is  also  the  present  holder 
under  one  of  two  creditors  to  whom  an  as- 
signment was  made  in  October,  1885,  to  se- 
cure two  debts  Incurred  after  this  bank- 
mptcy. No  other  claimants  have  appeared 
before  us. 
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The  defendant  Hammond  admits  that  when 
the  testator  died  Elbridge  had  either  a  vested 
remainder  In  one-half  of  the  tmst  fund  of 
$35,000,  subject  to  the  life  estates  created 
by  this  item  of  the  will,  and  subject  to  the 
class  being  opened  on  the  birth  of  a  further 
child  or  children  of  the  life  tenants,  or  a 
vested  Interest  In  a  contingent  remainder, 
and  that  his  Interest  vested  In  his  assignees 
in  bankruptcy.  His  contention,  however,  is 
that  the  assignees  are  barred  by  Rev.  St  U. 
S.  i  5067.  The  title  of  the  assignees  In  bank- 
ruptcy became  complete  on  the  assignment 
to  them  of  this  interest  in  remainder.  In 
this  commonwealth  notice  to  the  tmstees 
Is  not  necessary  to  complete  the  title  of  an 
assignee  of  an  interest  in  the  property  held 
In  trust  by  them.  Thayer  v.  Daniels,  113 
Masa  128,  and  cases  there  dted.  See,  also, 
Patnam  v.  Storj',  132  Mass.  206;  Butterfleld 
V.  Reed.  160  Mass.  362,  35  N.  B.  1128.  By 
virtue  of  the  assignment  in  bankruptcy,  the 
complete  ownership  In  this  incorporeal  in- 
terest in  tills  personal  property  became  vest- 
ed in  the  assignees,  and  the  ownership  drew 
after  it  possession,  so  far  as  the  Interest 
here  in  question  (an  Incorporeal  interest, 
because  an  interest  In  remainder)  is  capable 
of  possession.  Tills  result  is  not  affected 
by  the  fact  that  the  assignees  were  for  a  time 
ignorant  of  the  existence  of  this  property  of 
the  bankrupt  This  ownership  and  posses- 
sion in  the  assignees,  which  Is  not  disputed 
by  the  defendant  Hammond,  has  continued 
ever  since,  and  all  persons  are  barred  by 
Rev.  St  U.  S.  {  6057,  from  controverting  it 
Tlie  claim  that  one  in  possession  of  property 
is  barred  from  exercising  the  rights  which 
that  ownership  confers  on  the  owner  by  not 
having  brought  an  action  is  groundless.  Un- 
der these  circumstances  we  have  not  found 
it  necessary  to  choose  between  the  opinion  in 
Dnshane  v.  Beall,  161  IT.  S.  513,  16  Snp.  Ct 
637,  40  L.  Bd.  791,  and  the  decision  in  Rock 
T.  Dennett  155  Mass.  500,  30  N.  B.  171. 

The  only  other  contention  made  by  the  de- 
fendant Hammond  is  equally  groundless,  to 
wit  that  the  assignees  abandoned  this  prop- 
erty. The  contention  is  put  on  the  gronnd 
that  they  did  not  sell  their  interest  in  re- 
mainder in  this  fund.  Were  that  all  that  ap- 
peared, the  argument  would  be  without  merit 
But  tliat  is  not  all.  In  1882  the  assignees 
filed  a  bill  in  which  they  "prayed  among 
other  things,  that  the  said  Elbrldge  Ii. 
Sweetser  might  be  directed  to  execute  and 
deliver  such  instruments  as  would  convey 
to  said  assignees  all  his  interest  as  legatee 
under  the  said  will,  and  that  the  said  trustee, 
Solon  O.  Richardson,  might  be  enjoined  from 
paying  to  the  said  Elbrldge  I<.  Sweetser,  or 
any  person  or  persons  claiming  under  him, 
any  part  of  the  said  trust  fund,  or  the  in- 
come thereof,  which  might  accrue  and  be- 
come payable  to  the  said  Elbrldge  L.  Sweet- 
ser." This  bill  apparently  was  brought  by 
the  assignees  as  soon  as  they  learned  of  the 


existence  of  the  fund  and  of  the  fact  that 
creditors  of  Elbrldge  were  seeking  to  reach 
and  apply  this  interest  of  Elbrldge  in  satis- 
faction of  the  debt  due  from  him  to  them. 
The  bringing  of  this  bill  (which  seems  to  have 
been  a  bill  in  the  nature  of  a  bill  quia  timet) 
disposes  of  the  contention  that  it  was  in  fact 
the  intention  of  the  assignees  to  abandon  this 
property. 

Under  the  circumstances  the  defendant 
Hammond  should  pay  to  the  defendants 
Dowse  and  Kyle  their  taxable  costs.  Decree 
accordingly. 


(18>  Mass.  U4) 

DEXTER  V.  THAYER. 

(Supreme    Judicial    Conrt    of    Massachusetts. 
Barnstable.    Sept  11,  1905.) 

1.  APPKAI/— FlRDlNQS      01      OOUBT— CONCLU- 
SIVENESS. 

The  finding  of  a  judge  on  a  question  pre- 
liminary to  the  admission  of  evidence  is  con- 
clusive, unless  the  evidence  does  not  warrant 
the  finding  as  a  matter  of  law. 

2,  EviDKNCE—CoNvi^BSATioN  Between  AoKni 
AND  Deceaseo  Person— Foundation. 

Where,  in  trespass  as  to  a  boundary  line, 

?>laintifC  testified  that  there  was  an  arrangement 
or  an  exchange  of  land  between  herself  and 
husband  and  defendant  and  her  husband,  since 
deceased,  with  a  view  to  establishing  the  line 
in  question  as  defendant  and  her  husband 
wanted  it,  that  the  arrangement  never  was  car- 
ried out  by  defendant,  and  that  in  whatever  was 
done  with  reference  to  the  line  plaintiff  acted 
with  her  husband,  and  whatever  was  done  with 
reference  to  the  bound  stones  and  the  division 
line  with  her  husband  was  with  her  consent  did 
not  sufficiently  show  that  plaintiff's  husband  had 
authority  to  act  aa  her  agent  so  as  to  authorize 
the  admission  of  conversations  between  plain- 
tiff's husband  and  the  husband  of  defendant  in 
defendant's  absence. 

8.   TBIAL — INSIBTJCTIONS — lONOBINa  EVIDBNCK. 

In  trespass  with  reference  to  a  boundary 
line  between  two  adjoining  estates,  a  requested 
instruction  that  plaintiff  was  estopped  to  den^ 
that  the  line  claimed  by  defendant  was  the  divi- 
sion line,  if,  supposing  or  having  reason  to  sup- . 
pose  that  it  had  been  established  by  agreement, 
plaintiff  stood  by  without  objection  and  saw 
defendant  and  her  husband  make  improvements 
on  the  land  set  off  to  defendant  was  properly 
refused,  as  omitting  any  reference  to  an  ar- 
rangement alleged  to  have  been  made  by  plain- 
tiff for  an  exchange  of  lands  in  connection  with 
the  line  as  daimed  by  defendant. 
4.  Same— Assumption  of  Fact. 

Where,  in  trespass  over  a  disputed  boundary 
line,  there  was  no  evidence  warranting  a  finding 
that  plaintiff's  husband  had  authority  from  her 
to  agree  on  the  line  claimed  by  defendant  and 
to  put  down  bound  stones,  a  requested  instruc- 
tion, based  on  the  assumption  that  plaintiff's 
husband  and  defendant's  husband  bad  agreed 
on  the  line,  etc.,  was  properly  refused. 

Exceptions  from  Superior  C!ourt  Barn- 
stable County ;  Lemuel  Le  B.  Holmes,  Judge. 

Action  for  trespass  by  one  Dexter  against 
one  Thayer.  There  was  a  verdict  for  plain- 
tiff, and  defendant  brings  exceptions.  Over- 
ruled. 

Thos.  C.  Day,  for  plalntifC.  H.  H.  Bakor 
and  H.  P.  Harriman,  for  defendant  ;OQ  IC 
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MORTON,  J.  This  Is  an  action  of  tres- 
pass In  regard  to  the  boundary  line  between 
two  adjoining  estates  belonging  to  the  plain* 
tiff  and  defendant  There  was  a  verdict  for 
the  plaintiff,  and  the  case  is  here  on  excep- 
tions by  the  defendant  to  the  exclusion  of 
certain  evidence,  and  to  the  refusal  to  give 
certain  rulings  that  were  requested,-  and  to 
iustruction?  that  were  given. 

The  evidence  that  was  excluded  related  to 
conversations  between  the  husband  of  the 
plaintiff,  and  the  husband,  since  deceased,  of 
the  defendant,  and  her  son,  in  regard  to  the 
establishment  of  the  line  claimed  by  the  de- 
fendant They  occurred  In  the  absence  of 
the  defendant,  and  were  excluded  evidently 
on  the  ground  that  the  court  was  not  satis- 
fled  that  the  husband  of  the  plaintiff  had  au- 
thority to  act  for  her  as  her  agent  This  was 
a  preliminary  question,  on  which  the  finding 
of  the  presiding  Judge  was  conclusive,  unless 
It  appears  that  the  evidence  did  not  warrant 
the  finding  as  matter  of  law.  Walker  v. 
Curtis,  116  Masa  »8,  101 ;  Stevens  v.  Miles, 
142.  Mass.  571,  8  N.  E.  426 ;  Smith  v.  Brown, 
151  Mass.  338,  24  N.  E.  31.  The  plaintiff's 
husband  was  not  a  witness,  or,  so  far  as  ap- 
pears, present  and  she  was  called  by  the  de- 
fendant and  examined  before  the  testimony 
that  was  excluded  was  offered.  Taking  her 
testimony  as  a  whole,  it  is  plain,  it  seems  to 
us,  that  It  cannot  be  said  as  matter  of  law 
that  the  finding  of  the  presiding  judge  was 
wrong.  The  purport  of  it  is  that  there  was 
an  arrangement  for  an  exchange  of  lands  be- 
tween herself  and  her  husband  and  the  defend- 
ant and  her  husband,  with  a  view  to  estab- 
lishing the  line  in  question  as  the  defendant 
and  her  husband  wanted  to  have  it  eetabllsh- 
ed,  and  that  the  arrangement  never  was  car- 
ried out  by  the  defendant  and  that  In  what- 
ever was  done  in  reference  to  this  line  she 
acted  with  her  husband.  It  Cannot  be  said 
that  her  assent  to  a  qnestion  put  to  her,  in  the 
'course  of  her  examination  pj  defendant's 


counsel,  that  wiiatevra:  was  done  with  refer- 
ence to  the  bound  stones  and  the  division  line 
with  her  husband  was  with  her  consent  nee* 
essarlly  so  far  controls  her  testimony  as  a 
whole  as  to  make  the  preliminary  findings  of 
the  presiding  Judge  wrong  as  matter  of  law. 

The  remaining  question  relates  to  the  in- 
structions that  were  requested  and  to  those 
that  were  given.  The  first  two  instructions 
requested  by  the  defendant  asked  the  court 
to  instruct  the  Jury  in  effect  tliat  the  plain- 
tiff was  estopped  to  deny  that  ttie  line  claim- 
ed by  the  defendant  was  Had  division  line,  if, 
supposing  or  having  reason  to  suppose  that  it 
had  been  established  by  agreement  as  the 
division  line,  she.  stood  by  without  objection 
and  saw  the  defendant  and  her  husband 
make  inprovements  on  the  land  thus  set  off 
to  the  defendant  The  instructions  thus  re- 
quested omitted  any  deference  to  the  arrange- 
ment alleged  by  the  plaintiff  to  have  been 
made  for  an  exchange  of  lands  in  connection 
with  the  Une  as  Claimed  by  the  defendant^ 
and  for  this  reason  alone  were  rightly  refus* 
ed.  The  instructions  requested  were  also  ln» 
correct  on  other  grounds.  See  Tolman  y. 
Sparhawk,  5  Mete.  469;  Proprietors  Livov 
pool  Wharf  v.  Prescott  et  al.,  7  Allen,  484; 
Proctor  V.  Pntnam  Machine  Co.,  137  MasiL 
159.  The  third  instmctioh  requested  was 
based  upon  the  assumption  that  the  plaintiff's 
husband  and  the  defendant's  husband  had 
agreed  upon  the  line  claimed  by  the  defend- 
ant as .  the  division  line,  and  h&i  put 
down  bound  stones  in  accordance  therewith. 
There  was  no  evid«ice  warranting  an  as- 
sumption or  a  finding  that  the  plaintiffs 
husband  bad  any  authority  from  her  to  agree 
upon  such  a  line,  and  to  put  down  bound 
stones  accordingly,  and  therefore  this  Instrao 
tion  also  was  rightly  refused.  We  discovtor 
no  error  in  the  instructions,  so  far  as  recit- 
ed in  the  bill  of  exceptions.  They  were 
well  adapted  to  the  case  befoire  the  Jury. 

Exceptions  overmled. 
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TOWN  OF  ULYSSES  et  al.  t.  INGERSOLL 

et  9l. 
(Court  of  Appeals  of  Hen  Xork.    Oct  8,  1905.) 
Officbeb— Action  ow  'Bosb — bright  of  Ao- 

Uuder  Code  Ciy.  Proc.  8 '  1888,  declaring 
that  w<iere  a  public  officer  Is  rtegnlred  to  give 
an  official  bond  to  the  people,  and  special  pro- 
visioa  is  not  mad*  by  law  for  the  prosecution 
of  the  bond  by  or  for  the  benefit  of  a  person  who 
hap  sustained  injury  for  which  the  sureties  are 
liable,  such  person  may  apply  for  leave  to  prose- 
cute, a  town  is  entitled  to  leave  to  prosecut* 
an  action  on  the  official  bond  of  the  county 
treasurer,  running'  to  the  county,  to  recover 
money  which  had  been  appropriated  to  the 
town  as  school  funds,  but  had  never  been  paid 
ov«r  Xv  the  tmawier. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department. 

Action  by  the  town  of  Ulysses  awl  others 
against  Charles  IngersoU  and' others.  From 
a  Judgment  of  the  Appellate  Division  (80 
N.  Y.  Snpp.  924,  81.  App.  Dlv.  804),  affirming 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

Davia  M.  Dean  and  Randolph  Horton,  for 
appellants.    B.  A.  Denton,  for  reapondente. 

O'ERIBN,  J.  The  '  datendantB  are  the 
sureties  upon  the  offlclal  bond  of  the  treas- 
urer of  the  county  of 'TompWna,  and  the 
platntlffb  seek  to  recover  certain  moneys 
that  the  treasurer  failed-  to  pay  over  to  the 
plalntlfTa,  as  was  his  duty,  prescribed  by 
statute.  On  the  trial  the  plaintiffs'  conn 
plaint  was  dismissed  on  the  eromid  th;it 
they  had  no  right  to  bring  or  maintain  toe 
action. 

The  obltgatioiM  of  the  bond,  which  it  is 
claimed  were  Tlolated  by  the  treasurer, 
and  for  wbiCb  tals  ssreties  are  liable  to 
the  plaiiitlftB,  are  *a  follows:  VThe  con- 
ditions of  this  (^ligation  are  8U<*,  that 
whereas,  the  above  <  bonnden  Charles  Inger- 
soll  has  been  duly  elected  treasurer  of 
Tompkins  county  for  the  tram  ot  thrte  years 
from  the  Ist  day  of  January,  J807:  Now, 
therefore,  if  the  said  Charles  IngersoU  shall 
faitiitally  execute  the  duties  of  his  t^ce 
and  shall  pay  over  according  to  law  and  ac- 
count for  aH  nacneyB,  proper^,  and  securities 
which  shall  come  Into  his  hands  as  treas- 
nrer,  and  render  a  Just  and  true  account 
thereof  to  the  board  of  supervisors  when 
thereunto  required,  and  obey  all  orders  and 
directions  of  a  competent  court  relating 
thereto,  then  this  obligation  shall  he  void; 
otherwise,  to  ranain  in  foil  force  and  virtue." 
It  was  recited  In  the  body  of  the  instru- 
ment that  the  suretieB  are  held  and  firmly 
bound  onto  the  cottnty  of  Tompkins  in  the 
penal  sum  of  $200,000,  to  be  paid'  to  the 
county  of  Tompkins,  Its  successors,  and 
assigns. 

The  decision  ot  the  trial  court  has  been 
ttnanlinoiiBly  affirmed  at  the -Appellate  Di- 
vision (80  N.  Y.  Snpp.  924],-  and  the  only 
tuestton  necessary  to  be-conaldeced  upon  this 
76N.B.— 15 


appeal  i»  whether  the  plafntilf  ttie  town  of 
Ulysses,  joined  with  the  supervisors,  can 
maintain  tb6  acticm  upon  the  facts  stated 
in  the  complaint.  The  defendtints  gave  no 
proof  at  the  trial  and  the  facts  are  un- 
disputed. Itai^ears  that- in  the  year  1866 
there  was  apportioned  to  the  town  of 
Ulysses  lay'  the  proper  authorities  the  sum 
of  $2,608.08  of  the  public  moneys,  which  the 
state  distributed  to  the  various  towns  in 
the  county  for  the  support  of  schools.  The 
supervisor  of  the  town  gave  his  bond  to  the 
treasurer  for  the  school  moneys  so  ap- 
portioned to  bis. town,  and  thereby  qualified 
himself  and  became  entitled  to  receive  the 
school  moneys  apportioned  to  his  town.  Of 
the  amount  so  apportioned,  the  county 
treasurer  from  time  to  time  paid  over  to  the 
supervisor  $2,131.26,  leaving  a  balance  of 
$476.78,  which  he  ^did  not  and  nevo:  has 
paid  to  the  supervisor  or  any  other  officer 
for  the  benc^t  of  the  town.  It  appears 
that  the  .county  treasurer  made  default, 
and  at  the  time  of  the  default  the  balance 
above  mentioned  remfiiiled  in  his  hands,  and 
that  amount  has  been  frequ«itly  demanded 
«f  him  by  the  supervisor  of  the  town. 

The  principal,  and,  indeed,  the  only, 
question  raised  by  the  defendants,  and  the 
only  one  upon  which  the  deblslon  turned 
in  the  court  below,  was  that  the  action 
sfaoald  have  been  brought  in  the  name  of  the 
county  of  Tompkins,  instead  of  the  names 
of  the  present  plalntifTs.  It  is  provided  by 
section  1888  of  the  Code  of  Civil  Procedure; 
relating  to  actions  upon  official  bonds,  that 
"where  a  public  officer  is  required  to  give 
an  official  bond  to  the  people^  and  special 
provialoB  is  not  made  by  law,  for  the  pros' 
ecution  of  the  bond,  by  or  for  the  benefit  of 
a  person,  who  has  sustained,  by  Us:  default, 
dellnqneocy,  or  misconduct,  an  injury,  for 
which  the  sureties  upon  the  bond  are  liable, 
such  a  person  may  apply  fori  leave  to  pros- 
ecute the  delinquent's  offlclal  bond."  The 
plaintiffs  in  this  case  did  apply  to  the  court 
for  leave  to  bring  this  action,  and  It  was 
granted.  This  case,  we  think,  turns  upon 
the  interpretation  that  Is  to  be  given  to  this 
statute.  The  defendants  claim  that  it  has 
no  application,  inasmuch  as  the  bond  does 
not,  in  terms,  run  to  the  people,  but  to  the 
county  of  Tompkins.  It  may  be  that  this 
case  Is  not  within  the  letter  of  the  statute, 
but  It  would  seem  to  be  within  its  real 
spirit  and  policy.  It  Is  a  remedial  statute, 
and  as  such  should  be  liberally  construed. 
In  order  to  give  effect  to  the  general  policy 
and  purview  of  the  law.  There  is  no  reason 
why  an  official  bond  of  a  county  treasurer 
running  to  the  county  should  not  be  pros- 
ecuted in  the  same  way  as  If  it  ran  to  the 
people.  There  Is  no  person  entitled  to  re- 
ceive the  money  which  the  treasurer  failed 
to  pay,  except  the  town  of  Ulysses  or  its 
supervisor.  That  town  alone  has  suffered 
from  the  delinquency  of  the  treasurer.  At 
tbo;  moment  that  the  treBsniec  made  de- 


Digitized  by  V^OOQ  IC 


226 


70  NORTHBASTBRN  REPORTBB. 


(N.X. 


fanit,  the  town  was  entitled  to  receive  the 
money  from  him,  and  no  one  else  was. 

But  It  Is  said  tbat  the  case  of  Henrlcns  T. 
Englert.  137  N.  T.  488,  33  N.  B.  550,  holds  a 
different  doctrine.  When  that  case  la  care- 
folly  examined.  It  will  be  found  to  contain 
nothing  contrary  to  the  right  of  the  plaintiff 
to  maintain  this  action.  It  la  true  that  It 
was  said  In  that  case  that,  "while  an  In- 
strument Is  under  seal,  no  person  can  sue 
or  be  sued  to  enforce  the  covenants  therein 
contained,  except  those  that  are  named  as 
parties  and  who  have  signed  and  sealed  the 
same."  That,  no  doubt,  was  the  general 
role  of  the  common  law;  but  these  rules, 
with  respect  to  the  right  of  private  parties 
to  maintain  actions  upon  official  bonds,  have 
been  very  much  modified  by  statute,  and  the 
statute  to  which  we  have  referred  was 
plainly  Intended  for  that  purpose.  More- 
over, the  case  has  no  application  to  the  one 
at  bar.  The  bond  In  suit  In  that  case  was 
dot  an  official  bond,  but  a  bond  given  to 
secure  the  performance  of  a  contract  by  a 
orlvate  Individual.  In  disposing  of  the  case 
there  was  no  occasion  to  refer  to  the  statute 
in  question,  and  no  reference  to  It  was 
made.  Thore  Is  nothing,  there  seems  to 
us.  In  that  case  that  could  justify  the  dis- 
missal of  the  plaintiffs'  complaint  We 
think  that  this  case  Is  fairly  within  the 
scope  and  general  policy  of  that  statute. 
Giving  to  It,  as  we  ought,  a  liberal  con- 
struction, the  defendants'  objections,  which 
were  upheld  on  the  trial,  will  disappear. 
The  equities  of  the  case  are  manifestly  in 
favor  of  the  plaintiffs,  and  they  ought  not 
to  be  defeated  by  a  construction  of  the 
statute  which  is  obviously  contrary  to  Its 
general  spirit  and  purview. 

We  think  that  the  complaint  was  im- 
properly dismissed,  and  so  the  judgment 
should  be  reversed,  and  a  new  trial  granted; 
costs  to  abide  the  event 

GtJLLEN,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  JJ„  concur. 

Judgmoit  reversed,  etc. 


(182  N.  T.  373) 

JACKSON  et  al.  v.  SWART  et  al. 
(Court  of  Appeals  of  New  York.    Oct  3, 1905.) 

GuABANTT — CoLixcnoiT  OF  Note — Constbuo- 
HON. 

On  aHsignment  of  a  note  executed  In  anoth- 
er state  and  secured  by  a  mortgage  on  land  in 
that  state,  the  assignors  delivered  an  instrument 
reciting  that  in  consideration  of  the  assignment 
assignors  guarantied  the  collection  of  the  note, 
with  interest  provided  that  in  case  of  default 
the  assignees  should  on  request  forward  the  note 
and  mortgage  for  collection,  that  the  mortgage 
should  be  foreclosed  and  the  premises  sold,  and 
that,  in  case  there  was  no  bid  sufficient  to  pay 
the  debt  the  land  should,  at  the  option  of  the 
assignors,  be  bid  in  by  the  holder  of  the  note. 
It  was  further  provided  that  if  the  land  was  so 

{mrchased  the  assignors  should  take  charge  of 
t  and  sell  it  within  two  years,  making  up  any 


deficiency  that  might  result  from  the  land  not 
selling  for  «iough  to  pay  the  debt  Beld,  that 
the  instrument  was  not  a  mere  guaranty  of  col- 
lection, but  a  special  contract  by  which  the  aa- 
flignors  assumed  certain  powers  and  obligations 
touching  the  collection  of  the  note. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  John  P.  Jackson  and  others,  as 
administrators  of  the  estate  of  Maurioe  J. 
Smith,  deceased,  against  Howard  D.  Swart 
and  others,  as  executors  of  George  D.  Deckor. 
deceased.  From  a  judgment  of  the  Appel- 
late Division  modifying  a  judgment  in  fa- 
vor of  defendants  (43  N.  Y.  8.  957,  14  App. 
Div.  416),  plaintiffs  appeal.    Reversed. 

Nelson  Smith,  for  appellants.  J.  K.  P. 
Jackson,  for  respondents. 

O'BRIEN,  J.  The  plaintiffs,  as  the  per- 
sonal representatives  of  Maurice  J.  Smith, 
deceased,  sought  to  recover  against  the  de- 
fendants upon  three  negotiable  promissory 
notes  amounting  in  the  aggregate  to  $2,000, 
executed  at  various  times  between  the  24tb 
of  May,  1887,  and  the  27th  of  April,  188a 
These  notes  were  all  made  by  parties  liv- 
ing in  Kansas,  the  identity  of  whom  the  rec- 
ord does  not  disclose,  further  than  the  name. 
They  were  all  made  payable  to  the  same  pay- 
ee, who  indorsed  them  without  recourse  to  the 
defendants,  or  some  of  them.  They  were 
payable  five  years  after  date  at  the  Girard 
National  Bank  of  Philadelphia,  and  attached 
to  them  were  interest  coupons,  at  the  rate  of 
7  per  cent,  payable  semiannually.  It  appears 
that  the  defendants  themselves,  or  some  of 
them,  paid  the  Interest,  or  most  of  it,  upon 
these  notes  up  to  the  time  that  they  became 
due.  But  BO  far  as  appears,  the  makers 
never  paid  anything  on  any  of  them.  They 
were  not  known  at  the  bank  where  the  notes 
were  payable,  and  no  funds  were  ever  de- 
posited to  meet  either  principal  or  interest 
At  the  time  of  the  delivery  of  these  notes  to 
the  plaintiffs'  testator,  the  defendants  de- 
livered with  them  an  Instrument  in  writing 
which  it  is  claimed  was  a  guaranty  of  the  col- 
lection of  the  several  notes.  This  action  is 
based  upon  this  instrument,  as  well  as  the 
notes  themselves.  The  courts  below  have  held 
that  the  paper  was  simply  a  guaranty  of  col- 
lection, and  the  plaintiffs  have  been  defeated 
on  that  ground.  If  the  instrument  is  to  be 
interpreted  as  a  g;uaranty  of  collection,  and 
nothing  else,  then  beyond  all  doubt  the  case 
has  been  correctly  decided.  But  we  tliink 
tbat,  while  the  paper  does  contain  words  of 
guaranty  of  the  collection  of  the  notes  on  the 
part  of  the  defendants.  It  does  In  legal  effect 
contain  much  more.  It  is,'  we  think,  not  a 
mere  guaranty  of  collection,  but  a  special 
contract  in  which  the  parties  have  bound 
themselres  to  do  certain  things,  and  in  wtaldi 
the  defendants  had  assumed  certain  powers 
and  obligations  touching  the  orilection  of  the 
notes  which  will  be  hereafter  pointed  out. 
This  paper  also  contained  a  transfer  of  a 
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grant  or  mortgage  bjr  tbe  makers  of  the  notes 
of  certain  lands  to  Kansas  as  a  security  for 
their  payment  wh&a.  they  became  due. 

As  this  written  Instrument  Is  tbe  funda- 
mental basis  of  the  present  action,  It  Is  prop- 
er to  state  that  the  Instrument  accompanying 
each  note  is  identical  with  tbe  others,  or 
substantially  so,  and  in  order  to  get  a  clear 
view  of  the  legal  scope  and. effect  of  tbe  pa- 
per It  should  be  set  out  In  full.  "May  24th, 
1887.  This  contract  wltnesseth:  That  tbe 
undersigned  have  this  day  sold  to  M.  J.  Smith 
the  following  described  loan,  viz.:  One  cer- 
tain note  signed  by  Thomas  D.  Henderson 
for  $1,000,  dated  May  1st,  1887,  payable  to 
the  order  of  A.  0.  Wilcox  five  years  after 
date,  with  7  per  cent  Interest  from  date,  and 
aecnred  by  trust  deed  of  same  date  with 
said  note  to  B.  HelUcer,  trustee,  upon  lots  1, 
2,  8,  and  4,  section  6,  township  21,  range  ID, 
In  Bice  county,  Kansas,  executed  by  Thiimas 
D.  Henderson.  That  in  consldecatioh  of  said 
sale  the  undersigned  guaranty  the  collection 
in  full  of  said  note,  with  7  per  cent.  Interest 
on  same,  upon  the  following  conditions :  In 
case-  of  a  default  in  the  payment  of  said  note 
or  interest  due  on  same,  or  a  failure  to  com- 
ply with  the  requirements  named  in  the  trust 
deed  securing  said  note,  the  holder  of  said 
note  shall,  at  the  request  of  tbe  undersigned, 
at  once  forward  said  note  and  trust  deed  for 
collection.  Said  trust  deed  shall  be  fore- 
closed in  the  usual  course  provided  by  law 
and  tbe  land  sold.  In  case  there  Is  no  bid 
saffidoit  to  cover  the  debt  and  costs,  the  land 
described  In  the  trust  deed  may,  at  the  op- 
tion of  the  undersigned,  be  bid  in  in  the  name 
of  the  holder  of  this  note.  In  case  the  land  is 
so  purchased,  the  undersigned  hereby  bind 
themselves  to  take  full  charge  of  said  land 
and  sell  same  within  two  ^ears  after  tbe 
above-described  note  matures,  and,  in  case 
said  land  does  not  sell  for  a  sufSdent  amount 
to  pay  the  debt  in  full,  to  make  good  and  pay 
any  deficiency." 

If  this  Instrument  contains  any  ambiguous 
words  or  expressions,  it  Is  to  be  construed 
against  the  siffety  and  not  against  the  plain- 
tiffs. Smith  T.  Molleson,  148  N.  Y.  241,  42 
N.  B.  669.  If  the  paper  is  carefully  examin- 
ed. It  will,  we  thtnk,  be  found  to  contain 
much  more  than  a  mere  guaranty  of  collec- 
tion. All  the  provisions  and  conditions  con- 
tained in  it  are  e^ally  binding  upon  tbe  de- 
fendants as  upon  tbe  plaintiffs. 

First  "In  case  of  a  default  in  the  payment 
of  said  note  or  interest  due  on  same,  or.  a 
failure  to  comply  with  the  requirements 
named  in  the  trust  deed  securing  said  note, 
the  holder  of  said  note  shall  at  the  request  of 
the  undersigned,  at  once  forward  said  note 
and  trust  deed  for  collection."  The  under- 
signed, or,  in  other  words,  the  defendant,  re- 
tained upon  the  transfer  of  the  notes  the 
right  and  the  power  to  collect  them  and  to 
enforce  the  security  given  for  their  payment 
To  what  place  was  the  holder  of  the  note  to 
send  tbe  notes  for  coUectioni    Obviously  to 


such  place  as  the  undersigned  should  desigr 
nate  in  the  request,  and  the  holder  could  not 
know  where  to  send  them  until  the  request 
was  made.  The  time  within  which  the  un- 
dersigned might  make  the  request  was  not 
limited.  They  could  make  It  at  any  time, 
and  until  the  request  was  made,  or  tbe 
right  of  the  defendants  to  collect  in  some  way 
waived  or  relinquished,  the  holder  of  the  note 
could  not  know  what  to  do  In  jthe  premises. 
It  is  obvious  from  this  provision  of  the  instru- 
ment that  the  defendants  retained  the  right 
to  control  the  collection  of  the  notes  and  the 
enforcement  of  the  security.  They  could  do 
that  in  their  own  way  and  at  such  time  as 
suited  their  convenience  or  pleasure. 

Second.  Tbe  next  provision, of  tbe  instru- 
ment is  equally  significant  It  provides  that 
"said  trust  deed  shall  be  foreclosed  in  the 
usual  course  provided  by  law  and  the  land 
sold.  In  case  there  is  no  bid  sufficient  to 
cover  the  debt  and  costs,  the  land  described 
In  the  trust  deed  may,  at  the  option  of  the 
undersigned,  be  bid  in,  in  tbe  name  of  the 
holder  of  this  note."  It  is  clear  from  this 
language  that  the  defendants  reteined  the 
right  to  bid  in  the  property  when  sold  at 
foreclosure.  They  could  bid  it  in  in  the  name 
of  the  bolder  of  the  not^,  although  be  might 
not  have  been  a  party  to  the  proceeding. 
The  defendants'  object  in  retaining  this  right 
over  the  collection  of  tbe  debt  and  the  secu- 
rities is  obvious.  It  was  not  intended  that 
tbe  holder  of  the  note  himself  should  fore- 
close the  mortgage  and  bid  in  tbe  land,  since 
he  might  then  make  a  nominal  bid  and  bold 
tbe  defendants  for  any  deficiency,  and  to 
avoid  tMs  the  defendants  retained  the  right 
to  bid  In  the  land  themselves. 

Third.  Then  it  is  further  provided:  'In 
case  the  land  Is  so  purchased,  the  undersigned 
hereby  bind  themselves  to  teke  full  charge  of 
said  land  and  sell  same  within  two  years  aft- 
er the  above-described  note  matures,  and,  in 
case  said  land  does  not  sell  for  sufficient 
amount  to  pay  the  debt  in .  full,  to  make 
good  and  pay  any  deficiency."  It  will  be 
seen  by  the  last  clause  of  this  paragraph 
that  the  defendante  bound  themselves  to  pay 
the  notes  unless  a  sufficient  amount  for 
that  purpose  was  realized  from  a  sale  of 
the  land.  It  was  not  necessary  for  the  holder 
of  tbe  note  to  pursue  the  makers  or  to  pro- 
cure a  personal  judgment  against  them.  The 
defendants  became  liable  for  the  payment  of 
the  debt,  unless  it  was  collected  from  the 
property  pledged  as  security.  Whether  the 
security  should  prove  sufficient  would  depend 
upon  a  sale  made  after  the  foreclosure  and 
within  two  years  after  the  note  matured. 
The  defendants,  by  this  provision,  secured  to 
themselves,  not  only  the  right  to  collect  the 
notes  and  enforce  tiie  security,  but  to  bid  in 
the  property  themselves  and  then  retain  tbe 
title  for  two  years,  In  order  to  determine 
whether  or  not  it  should  ultimately  prove 
sufficient  to  pay  the  debt  . 

The  several  provisions  ot  tliisiinsj^aateBi/^ 
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must  be  read  together,  and  mnst  b«  con- 
strued as  binding  upon  the  defendants,  as 
well  as  the  plaintiffs.  It  la  apparent,  when 
the  paper  Is  carefully  examined,  that  the 
defendants  upon  the  transfer  of  the  notes  re- 
tained the  power  and  right,  not  <mly  to  col- 
lect them  In  their  own  way,  but  to  bid  In  the 
property  and  hold  It  for  two  years  there- 
after. Under  these  circumstances,  It  Is  ob- 
vious that  the  holder  of  the  notes  could  never 
know  when  to  proceed  to  collect  them  until 
the  defendants  had  In  some  way  waived  or 
renounced  the  right,  which  they  retained  in 
themselves;  and  it  is  obvious,  also,  that  it 
was  impossible  for  him  to  tell  whether,  upon 
the  foreclosure  of  the  securlticfB,  he  conld 
become  the  owner  of  the  land  or  not  It  is 
proper  here:  to  state  that  after  the  notes 
matured  the  holder  requested  the  defendants 
to  proceed  to  collect  them,  which  request 
was  refused.  We  think  that  nnder  the 
terms  of  the  written  instrument,  which  wa« 
delivered  with  the  notes,  the  defendants 
assumed  such  relations  to  them'  and  to  the 
security  for  their  payment  that  It  was  their 
duty  to  move  in  the  premises  or  to  relinquish 
the  rights  secured  to  them  by  the  conditions 
of  the  agreement  referred  to.  Knowing  aH 
the  facts  and  circumstances  under  which 
they  had  transferred  the  notes,  and  knowing 
the  character  and  location  of  the  property 
embraced  in  the  trust  deed,  they  had  no 
right  to  look  on  and  allow  the  property  to 
be  swept  away  by  taxes  Imiiosed  by  tiie 
state.  It  seems  that  the  tax  sales  which 
were  made  of  the  land  gave  no  right  of  re- 
demption. The  sale  of  the  property  and  the 
purchase  of  it  by  the  state  transferred  the 
title  in  fee,  and.  If  the  land  was  ever  of  any 
value,  its  loss  as  security  for  the  debt  is 
attributable  to  the  defendants,  rather  than 
to  the  plaintiffs.  The  judgment  should  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event 

OUIXEN,  0.  3.,  and  GRAT,  BARTLBTT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  concur. 

Judgment  reversed,  etc. 


082  N.  T.  380) 

LOOMIS  v.  LAKB  SHORE  &  M.  S.  RT.  CO. 

(Court  of  Appeals  of  New  York.    Oct  8,  1905.) 

1.  Railboads— Injury  to  Psb^on  .WAi.Kina 
ON    Track— Question    fob   Jubt— Negli- 

OENCB. 

In  an  action  against  a  railway  company 
for  the  death  of  a  brakeman,  who  was  struck  by 
an  engine  while  walking  between  the  track% 
evidence  held  to  require  submission  to  the  jury 
of  the  question  of  defendant's  negligence. 

2.  SaICE— OOKTBIBUTOBT   NEOUOENCE. 

In  an  action  against  a  railway  company  for 
the  death  of  a  brakeman,  who  was  struck  by  an 
engine  while  walking  between  the  tracks,  evi- 
dence held  to  require  submission  to  the  jury 
of  the  question  of  deceased's  contributory  negli- 
feracck. 


Appeal  from  Supreme  Conrt,  Appellate  Dl- 
Tision,   Fourth  D^artment 

Action  by  Elsie  Loomis,  as  administratrix 
of  the  estate  of  John  Loomis,  deceased, 
against  the  Lake  Shore  &  Michigan  Southern 
Railway  Company.  From  a  judgment  of  the 
Appellate  Division  (82  N.  Y.  Supp.  1106,  Bi 
App.  Div.  633)  affirming  a  judgment  for  de- 
fendant plaintiff  appeals.    IteVersed. 

Edward  R.  O'Malley,  for  appellant  Wil- 
liam B.  Hoyt,  for  respondent 

BARTLETT,  J.  The  plaintiff,  as  the  ad- 
ministratrix of  John  Loomis,  deceased, 
brought  this  action  against  tiie  Lake  Shore 
ft  Michigan  Southern  Railway  Compiany  nn- 
der the  following  circumstances:  The  intes- 
tate was,  on  the  12th  day  of  July,  1902.  the 
day  he  was  killed,  in  the  nnploy  <a  the  New 
York,  Chicago  ft  St  Lonis  Railway  CkMupany, 
commonly  known  as  the  "Nickel  Plate."  as  a 
brakeman  on  one  of  its  freight  trains.  The 
accident  happoied  in  the  yard  of  the  I^ike 
Shwe  road  at  Buffalo.  It  Is  a  conceded  fact, 
altegM  in  the  complaint  and  admitted  by  the 
answer,  that  the  Nickel  Plate  road  had  a 
lease  and  contract  with  the  Lake  Shore  giving 
it  the  right  to  (^erate  its  trains  in  and  npoa 
certain  portions  of  the  tracks  and  yard  be- 
longing to  tile  defendant  within  the  city  of 
Buffalo,  and  particularly  at  the  point  where 
the  accident  occurred.  The  direction  ot  the 
defendant's  tracks  is  substantially  east  and 
west  through  Its  yard.  The  main  east-bound 
trade  and  the  main  west-bonnd  track  lie 
alongside  of  each  other.  The  west-bound 
trade  is  north  of  the  east-bound  track. 
Tliere  are  two  or  more  parallel  tracks  south 
of  the  east-bound  track,  and  a  like  numbor 
north  of  the  west-bound  track,  used  for  stor- 
ing cars  and  other  local  purposes.  The  main 
trades  near  the  point  of  the  accident  cross 
Scott  street  on  the  west  *^*^  proceed  east 
over  Perry  and  Fulton  streets.  All  these 
crossings  are  at  grade.  The  accident  oc- 
curred betweoi  Perry  and  Fulton  streets, 
which  are  about  800  feet  apart,  at  a  qnartcar 
to  7  o'clock  in  the  morning  of  a  pleasant 
July  day;  the  atmosphere  perfectly  clear,  it 
being  broad  daylight  At  this  time  the 
freight  train  of  the  Nickel  Plate,  on  which 
the  intestate  was  the  rear-brakeman,  was 
standing  on  the  east-bound  main  track  of  the 
defendant  ready  to  pull  out  The  freight 
train  was  lying  between  Perry  and  Fulton 
streets;  the  rear  end  being  near  or  upon  the 
latter  street  The  intestate  was  proceeding 
to  the  rear  of  hla  train  from  a  point  a  lit- 
tle east  of  Perry  street  walking  between  the 
east  and  west  bound  tracks,  part  of  the  time 
on  the  south  end  of  the  ties  of  the  west-bound 
track,  and  before  he  succeeded  in  reaching 
his  destination  he  waa  strncb  by  the  rear 
end  of  the  tender  ot  a  passenger  engine,  with- 
out cars,  backing  on  the  west-bonnd  track  and 
running  .in  the  same  direction  in  which  he 
was  walking,  and  instantly  IcUled.  It  waa 
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jHroved  that  the  defendant  had  been  In  the 
emplogr  of  the  Nickel  Plate  for  some  13 
yean^  and  had  been  familiar  tor  at  least 
9  years  with  the  yard  of  the  defendant, 
where  the  Nldcel  Plate  was  authorized  to 
oae  certain  of  the  tracks  and  facilities. 

The  two  principal  questions  in  this  case 
are:  Was  the  defendant  negligent?  Was  the 
Intestate  gnllty  of  contrlbotory  n^Ugence? 
The  trial  Jndge,  at  the  close  of  plaintiff's  case^ 
In  granting  the  defendant's  motion  to  dis- 
miss the  MMupIalnt,  said,  among  other  things ; 
"I  am  not  able  to  see  how  the  plaintiff  can 
recorer  In  this  case  npon  either  branch, 
either  that  the  evidence  establishes  the  neg- 
ligence of  the  defendant  or  freedom  from 
contributory  negligence  on  the  part  of  the 
deceased." 

As  to  the  first  question  presented,  involying 
the  negligence  of  the  defendant :  The  hostler 
fn  charge  of  this  backing  engine  was  placed 
upon  the  stand  by  the  plaintiff,  and  he  ad- 
mits he  was  operating  this  engine  alone,  and 
that  when  backing  it,  and  sitting  in  the  seat 
of  the  engineer,  where  it  was  necessary  for 
him  to  be,  the  track  for  the  first  60  feet  be- 
yond the  rear  end  of  the  t^der  was  entirely 
shut  out  from  bis  view  by  the  height  of  the 
npper  portion  of  the  tender.  It  thus  appears 
that  the  hostler  was  on  the  north  side  of  the 
backing  oiglne,  and  the  Intestate  was  walk- 
ing alcmg  the  sooth  side  between  the  east  and 
west  bound  tracks.  The  hostler  could  neith- 
er see  the  Immediate  track  ahead  of  him  nor 
the  spot  where  Intestate  was  killed.  It  was 
ptored  that  the  duty  of  the  employ^,  known 
as  the  "hostler,"  was  to  take  en^es  that  had 
jQst  arrived  with  passenger  trains  from  the 
custody  of  the  engineer  and  fireman  and  run 
them  out  to  the  roundhouse,  some  four  miles 
distant  There  was  also  evidence  Justifying 
a  finding  by  the  Jury  that  no  bell  was  rung, 
which  omission  was  Ip  violation  of  rules  68 
and  79  of  the  defendant,  read  in  evidence,  and 
are  as  follows:  "(60)  The  engine  bell  must  In 
all  cases  be  rang  before  the  engine  is  put  in 
motion,  and  when  running  through  tunnels 
and  the  streets  of  towns  and  dtles;  also 
while  switching  at  stations  and  yards. 
•  •  *  (79)  Whenever  the  word  'train'  Is 
naed,  it  must  be  understood  to  include  an  en- 
gine in  service,  with  or  without  cars,  equip- 
ped with  signals  as  provided  in  rules  33  and 
84."  There  was  also  evidence  from  which 
the  Jury  might  have  found  that  the  backing 
engine  was  run  in  violation  of  mle  lOAa.  of  the 
defendant,  read  in  evidence.  It  is  as  follows : 
"iXOia)  In  no  case  must  a  train  be  backed  over 
a  public  crossing  or  highway,  unless  there  Is 
a  man  <m  the  rear  car,  or  on  the  ground 
ahead  of  the  car,  to  see  that  the  crossing  is 
clear."  Taking  the  most  favorable  view  of 
the  evidence  for  the  defendant,  the  question 
of  Its  neg^gence  should  have  been  submitted 
to  the  Jury. 

As  to  the  question  of  intestate's  contribu- 
tory negligence,  we  are  of  the  opinion  that 
fbeee  was  sufficient  evidence  to  carry  the 


case  to  the  Jury.  In  order  to  determine  tbf) 
question,  It  is  necessary  to  scrutinize  in- 
testate's conduct  In  coimection  with  all  the 
other  facts  In  the  case,  especially  those  grow- 
ing out  of  the  alleged  negligence  of  the  de- 
fendant When  the  Intestate  was  walking 
between  the  two  main  tracks  toward  the 
rear  of  his  train,  he  bad  a  right  to  assume 
that  every  rule  of  the  company  would  be 
observed.  If  an  engine  was  backing  in  the 
same  direction  as  he  was  going,  as  to  speed, 
as  to  lookout  on  the  rear  of  the  tender  or  on 
the  track,  and  as  to  the  ringing  of  the  bell, 
etc.  It  is  quite  Impossible  to  determine  that 
Intestate  was  guilty  of  contributory  negli- 
gence until  all  these  facts  are  duly  considered. 
The  claim  of  the  defendant  is  that  it  was 
negligence  per  se  for  the  intestate  to  pass 
from  the  bead  of  his  train  to  the  rear  in  the 
space  between  the  two  main  tracks;  that  he 
could  have  walked  on  the  top  of  the  cars,  al- 
though some  of  them  were  gondola  cars,  or 
on  the  other  side  of  his  train,  between  the 
east-bound  track  and  the  storage  track,  to 
the  south,  where  it  is  asserted  he  would  have 
been  perfectly  safe.  The  answer  of  appel- 
lant is  that  bis  position  was  not  only  at  the 
rear  of  his  train,  which  was  about  to  start, 
but  he  was  required  to  locate  himself  on  the 
right-hand  side  of  his  train,  which  was  the 
position  be  assumed  when  passing  to  the 
rear  as  stated.  It  further  appears  by  a 
witness  named  Lynch,  a  letter  carrier,  who 
was  also  walking  toward  the  rear  of  the 
freight  train  to  secure  a  Tide  to  the  outskirts 
of  the  city  of  Buffalo,  where  he  distributed 
his  mall,  that  as  he  was  walking  between 
the  two  main  tracks,  the  Intestate  being 
ahead  of  him,  he  saw  him  turn  completely 
around  and  look  toward  the  point  where  any 
train  or  engine  might  be  approaching  from 
behind  him.  The  defendant's  complaint  is 
that  there  is  no  evidence  that  he  looked  more 
than  once,  and  that  he  was  walking  slowly. 
It  was  proved  that  the  entire  time  occupied 
In  passing  from  the  head  to  the  rear  of  the 
train  was  only  two  minutes,  or  possibly  less. 
It  was  also  proved  that  between  the  main 
tracks,  where  trains  pass  each  other  in  op- 
posite directions,  there  was  a  clear  space  of 
about  three  feet,  lacking  an  inch  or  two.  We 
are  of  opinion  that  the  question  of  in- 
testate's contributory  negligence  was  one  of 
fact  for  the  Jury.  He  was  not  guilty  of  con- 
tributory negligence  as  matter  of  law. 

Two  legal  questions  were  discussed  on  the 
argument  which  seem  to  require  no  special 
consideration  at  this  time.  The  appellant 
argues  that  the  plaintiff's  intestate  was  law- 
fully on  the  defendant's  tracks  and  in  Its 
yard;  that  he  was  there  by  permission,  and 
not  as  a  mere  licensee.  The  situation  can 
be  put  much  stronger.  The  Intestate  was 
there  under  the  provisions  of  a  vrritten  lease 
and  contract  between  the  defendant  and  the 
Nickel  Plate.  He  was  lawfully  there,  en- 
gaged in  the  business  of  his  employer.  ucL> 
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the  defendant  nnder  this  contract  owed  him 
at  least  the  ezerclae  of  ordinary  care  in  the 
management  of  Its  own  trains  and  engines. 
It  was  also  correctly  argued,  and  does  not 
seem  to  have  been  controverted,  that  the 
doctrine  of  co-employ6  has  no  application. 
In  view  of  the  rule  that,  In  case  of  a  nonsuit, 
all  inferences  are  to  be  drawn  In  favor  of  the 
plaintift  and  the  evidence  be  regarded  In  a 
light  most  favorable  to  her,  the  case  should 
have  been  submitted  to  the  Jury,  both  as  to 
defendant's  negligence  and  intestate's  con- 
tributory negligence. 

The  judgment  appealed  from  and  that  of 
the  Trial  Term  should  be  reversed,  with 
costs  to  abide  event,  and  a  new  trial  ordered. 

CULLBN,  C.  J.,  and  GRAY,  O'BRIEN, 
VANN,  and  WERNER,  JJ.,  concur. 
HAIGHT,    J.,    not    voting. 

Judgment  reversed,  etc. 


(182  N.  Y.  393) 

ALPSON  V.  BUSH  CO.,  Limited. 
(Court  of  Appeals  of  New  York.    Oct.  3,  1905.) 

Dkath— AonoiT  »>B  Neouoeitcb— Right  to 

Sue— Alien  Beneficiabies. 
Under  Code  Civ.  Proc.  §  1902,  providing 
that  an  executor  or  administrator  of  decedent, 
who  has  left  aurviving  a  husband,  wife,  or  next 
of  icin,  may  maintain  an  action  to  recover  dam- 
ages for  the  wrongful  act  by  which  the  de- 
cedent's death  was  caused,  etc.,  the  administra- 
tor of  a  decedent  whose  next  of  kin  are  aliens 
may  bring  such  an  action. 

[Ed.  Note. — For  cases  In  iMint,  see  vol.  15, 
Cent.  Dig.  Death,  S  87.] 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Anon  Alfson,  as  administrator 
of  the  estate  of  Anders  Toblasen,  deceased, 
against  the  Bush  Company,  Limited.  From 
a  Judgment  of  the  Appellate  Division  (89  N. 
T.  Supp.  1100,  97  App.  DIv.  632),  affirming 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Ernest  F.  Eldlltz  and  Frederick  Hulse,  for 
appellant  Carlisle  J.  Gleason,  Abram  I. 
Elkus,  and  Adolph  Ruger,   for  respondent 

BABTLETT,  J.  The  plaintiff,  as  adminis- 
trator of  the  deceased,  brings  this  action  un- 
der section  1902  of  the  Code  of  Civil  Pro- 
cedure to  recover  damages  of  the  defendant 
corporation  for  negligently  causing  the  death 
of  the  Intestate.  This  section  reads  as  fol- 
lows: "The  executor  or  administrator  of 
a  decedent  who  has  left,  bim  or  her  surviv- 
ing, a  husband,  wife,  or  next  of.  kin,  may 
maintain  an  action  to  recover  damages  for 
a  wrongful  act  neglect  or  default  by  which 
the  decedent's  death  was  caused,  against  a 
natural  person  who,  or  a  corporation  which, 
would  have  been  liable  to  an  action  in  favor 
of  the  decedent  by  reason  thereof,  if  death 


had  not  ensued.  Sucb  an  action  must  be 
commenced  within  two  years  after  the  de- 
cedent's death."  On  the  13th  day  of  No- 
vember, 1902,  the  intestate,  a  ship  carpenter 
in  the  employ  of  the  defendant  corporation, 
was  engaged  in  repairing  a  float  moored 
alongside  one  of  its  piers,  and  by  reason  of 
the  alleged  n^ligent  acts  of  the  defendant 
was  Instantly  killed,  being  crushed  between 
the  float  and  the  pier.  The  jury  rendered  a 
verdict  In  favor  of  the  plaintiff  for  $2,000, 
and,  the  Appellate  Division  having  unani- 
mously affirmed  the  judgment  entered  there- 
on, the  facts  are  conclusively  settled  In  favor 
of  plaintiff  to  the  effect  that  the  defendant 
was  negligent  and  the  Intestate  free  from 
contributory  negligence. 

The  counsel  for  the  appellant  calls  onr  at- 
tention to  sev^al  alleged  legal  errors  found- 
ed on  the  refusal  of  the  trial  judge  to  charge 
certain  requests  as  to  the  negligence  of  the 
intestate  and  as  to  his  assumption  of  obvious 
risks.  The  answer  to  Qiese  questions  depoid- 
ed  upon  the  conclusion  reached  by  the  jury 
on  conflicting  evidence,  and  the  trial  Judges 
in  a  charge  that  was  emin»itly  fair  to  botli 
parties,  properly  submitted  the  points  In  con- 
troversy to  the  triors  of  fact 

The  appellant's  counsel,  however,  raises  an 
interesting  question  of  law  as  to  the  prop» 
construction  to  be  given  section  1902  of  the 
Code  of  Civil  Procedure,  already  quoted  in 
full,  and  other  sections  to  which  reference 
will  be  presently  made.  It  is  a  conceded 
fact  that  the  Intestate's  widow  and  next  of 
kin 'are  nonresident  aliens,  domiciled  in  Nor- 
way, and  the  appellant  insists  that  this  ac- 
tion cannot  be  maintained  for  their  benefit 
This  court  so  far  as  we  are  advised,  has 
never  passed  upon  the  question,  although 
it  has  been  considered  in  the  lower  courts. 
Tanas  v.  Municipal  Gas  Co.,  88  App.  Dlv. 
251,  84  N.  Y.  Supp.  1063,  and  cases  dted. 
The  courts  of  other  states  are  at  variance; 
Indiana,  Pennsylvania,  and  Wisconsin  hold- 
ing the  action  cannot  be  maintained,  while 
Massachusetts,  Illinois,  Alabama,  and  Ari- 
zona take  the  contrary  view.  It  is  to  be  ob- 
served that  section  1902  of  the  Code  of  Civil 
Procedure  Is  general  In  its  terms,  providing, 
in  case  of  death  by  negligent  act  the  legal 
representative  may  maintain  an  action  for 
the  benefit  of  husband,  wife,  or  next  of  kin. 
There  are  no  words  of  limitation — no  ex- 
pression of  the  legislative  will  that  the  re- 
covery authorized  shall  be  distributed  to 
residents  only. 

It  is  argiied  that  this  statute  has  no  ex- 
traterritorial effect  and  that  public  policy 
requires  It  should  be  construed  as  limited  to 
beneficiaries  residing  within  the  jurisdiction. 
It  is  well  to  bear  in  mind  at  the  outset  of 
this  Inquiry  the  precise  character  of  our 
statute,  which  differs  in  some  respects  from 
Lord  Campbell's  act  (St  9  &  10  Vict, 
c.  93),  which  Is  one  of  the  earliest  depar- 
tures from  the  rule  of  the  common  law  that 
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purely  personal  wrongs  died  with  the  person 
who  suffered  them.  This  act  has  been  cop- 
led  to  a  greater  or  less  extent  In  many  of 
our  sister  states.  The  first  section  creates 
the  cause  of  action,  and  the  second  section 
anthorlzes  the  executor  or  administrator  of 
the  deceased  to  bring  the  action,  and  the 
damages,  "after  deducting  the  cost  not  recov- 
ered from  the  defendant,  shall  be  divided  be- 
tween the  beforementioned  parties  (wlfe^ 
husband,  parent,  and  child  of  deceased),  In 
such  shares  as  the  Jury,  by  their  verdict, 
shall  find  and  direct"  In  Adam  v.  British, 
etc.  Steamship  Co.,  li.  R.  2  Q.  B.  Dlv.  430 
[1898],  It  was  held  that  this  act  and  Its 
amendments  (St  27  &  28  Vict.  c.  95)  did 
not  apply  for  the  benefit  of  aliens  abroad. 
The  learned  court  said:  "The  Intention  of 
the  L^slature  is  to  be  collected  from  the 
statute;  and  I  see  no  implied,  and  certainly 
no  express,  intention  to  give  to  foreigners 
out  of  the  jurisdiction  a  right  of  action 
which  even  British  subjects  had  not  until 
the  passing  of  St  9  &  10  Vict  c.  93.  More- 
over, the  statute  provides  In  section  2  for 
the  division  of  the  damages  recovered 
amongst  the  various  persons  to  be  benefited 
In  proportion  to  be  assessed  by  the  jury.  It 
appears  to  me  Impossible  to  bold  that  it  was 
Intended,  there  being  no  expression  to  that 
effect  to  cast  upon  juries  such  a  duty  as  this 
In  regard  to  the  distant  family  of  a  deceas- 
ed, and  possibly  polygamous,  alien."  The 
foregoing  case  was  dissented  from  in  Da> 
vldsson  V.  Hill,  L.  R.  2  K.  B.  606  [1901]. 

Our  Code  of  Civil  Procedure  contains  a 
somewhat  different  legislative  scheme.  Sec- 
tion 1902,  which  creates  the  cause  of  action, 
has  already  been  discussed.  Section  1903 
provides  as  follows:  "The  damages  recover- 
ed in  an  action,  brought  as  prescribed  in  the 
last  section,  are  exclusively  for  the  benefit  of 
the  decedent's  husband  or  wife,  and  next  of 
Un;  and,  when  they  are  collected,  they  must 
be  distributed  by  the  plaintiff,  as  if  they  were 
nnbequeathed  assets,  left  in  his  hands,  after 
payment  of  all  debts,  and  expenses  of  ad- 
ministration. But  the  plaintiff  may  deduct 
therefrom  the  expenses  of  the  action,  the 
reasonable  funeral  expenses  of  the  decedent 
and  his  commissions  upon  the  residue;  which 
must  be  allowed  by  the  surrogate,  upon  no- 
tice, given  In  such  a  manner  and  to  such  per- 
sons, as  the  surrogate  deems  proper."  By 
this  section  the  damages  recovered,  while  not 
SDl^ect  to  payment  of  the  debts  of  deceased 
and  the  general  expenses  of  administration, 
are  chained  with  the  expenses  of  the  action, 
the  reasonable  funeral  expenses  of  deceased, 
and  the  commissions  of  plaintiff  on  the  resi- 
due. Section  1904  defines  the  precise  nature 
of  the  recovery  as*  "a  fair  and  just  compen- 
sation for  the  pecuniary  injuries,  resulting 
from  the  decedent's  death,  to  the  person  or 
persons,  for  whose  benefit  the  action  is 
brought"  Section  1905  reads:  "The  term, 
'next  of  Un,'  as  used  in  the  foregoing  sec- 


tions, has  the  meaning  specified  In  section 
1870  of  this  act"  Section  1870  reads:  "The 
term,  'next  of  Un,'  as  used  in  this  title,  in- 
cludes all  those  entitled,  under  the  provisions 
of  law  relating  to  the  distribution  of  person- 
al property,  to  share  In  the  nnbequeathed 
assets  of  a  decedent  after  payment  of  debts 
and  expenses,  other  than  a  surviving  husband 
or  wife."  It  thus  appears  that  if  the  alien 
husband,  or  wife,  or  next  of  Un,  residing 
abroad,  are  permitted  to  share  in  the  distribu- 
tion of  damages,  the  jury  are  not  required, 
as  under  Lord  Campbell's  act  to  find  and 
direct  how  the  fund  shall  be  distributed;  the 
statute  of  distributions  having  been  made 
applicable. 

It  Is  desirable  to  ascertain  the  conditions 
that  doubtless  Induced  the  ]L.eglsIature  more 
than  half  a  century  ago  to  abrogate  the  prin- 
ciple of  the  common  law  which  declared  that 
the  cause  of  action  for  purely  personal 
wrongs  died  with  the  person,  and  to  create  a 
new  cause  of  action  in  favor  of  those  who 
Iiad  suffered  pecuniary  injuries,  resulting 
from  death  by  negligence.  Laws  1847,  p.  576, 
c  450;  Laws  1849,  p.  888,  c  256.  This 
rule  of  the  common  law.  Judged  by  the 
standards  of  to-day,  rested  on  a  foundation 
that  was  nelth^  Just  nor  enlightened.  It 
had  its  origin  In  an  age  when  the  many 
phases  of  our  modem  civilization,  which 
must  have  impelled  the  Legislature  to  act 
did  not  exist  During  the  nineteenth  cen- 
tury the  world  witnessed  many  and  lmi>or- 
tant  changes.  National  isolation  passed  away. 
International  communication  became  univer- 
sal. AH  civilized  manUnd  were  brought 
together  in  commercial,  social,  and  Intellec- 
tual intercourse.  Foreign  travel  became  gen- 
eraL  The  result  of  these  conditions  was  that 
the  old  prejudice  against  the  foreigner  prac- 
tically disappeared.  Out  of  this  complete 
revolution  In  the  character  of  International 
relations  there  arose  a  condition  In  the  world 
of  labor  having  a  direct  bearing  on  the  ques- 
tion we  are  considering.  Throughout  the  last 
century  the  emigrants  from  many  lands 
came  to  us  In  constantly  Increasing  numbers, 
swelling  the  ranks  of  labor,  and  a  majority 
of  them  ultimately  attaining  the  dignity  of 
citizenship.  Many  of  these  toilers  in  mines, 
on  public  works,  railroads,  and  the  number- 
less fields  of  manual  labor,  receive  a  moder- 
ate wage,  and  are  compelled  to  leave  in  for- 
eign lands  those  who  are  dependent  upon 
them  and  for  whose  support  they  patiently 
work  on,  indulging  the  hope  that  ultimately 
they  may  bring  to  these  shores  a  mother  or 
wife  and  children. 

The  principle  underlying  the  legislation 
we  are  considering  is  manifestly  the  protec- 
tion of  those  who  suffer  pecuniary  loss  when 
a  laborer  or  servant  is  killed  by  the  negli- 
gent act  of  the  Individual  or  corporation  em- 
ploying him.  The  clear  Intention  of  the  Leg- 
islature is  that  the  negligent  employer  shall 
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no  longer  escape  the  consequences  of  his  act 
by  the  death  of  his  servant,  but  shall  respond 
In  damages  to  those  who  have  suffered  pecun- 
iary loss.  It  Is  difficult  to  conceive  of  any 
argument  springing  from  public  policy, 
sound  reason,  or  a  proper  discrimination  be- 
tween the  rights  of  the  citizen  and  the  alien, 
that  should  prevent  the  alien  husband,  wife, 
or  next  of  kin  of  a  laborer,  killed  by  reason 
of  his  employer's  negligence,  from  receiving 
those  damages  that  a  Jury  has  awarded  a 
local  legal  representative,  who  derives  his 
authority  from  and  acts  under  the  control  of 
the  Surrogate's  Ciourt.  The  damages  are 
imposed  upon  a  negligent  employer  as  com- 
pensation to  those  who  suffer  by  bis  act,  and 
there  is  no  valid  reason,  as  It  seems  to  us, 
why  they  should  not  be  paid  to  the  survivors, 
whether  residing  here  or  In  some  foreign 
jurisdiction.  The  statute  not  only  benefits 
the  survivors,  but  protects  the  laboring  man, 
as  It  tends  to  enforce  observance  by  the  em- 
ployer of  the  rule  requiring  him  to  furnish 
his  servant  a  safe  place  in  which  to  work. 
The  laborer,  leaving  wife  and  children  be- 
hind him  and  coming  here  from  abroad,  bos 
a  right  to  enter  into  the  contract  of  employ- 
ment, fully  relying  upon  the  statute.  The 
conflict  of  authority  In  England  and  our  sis- 
ter states  leads  us  to  deal  with  this  question 
on  principle  and  to  base  our  answer  to  it  on 
reasons  that  are  weighty  and  controlling. 
In  Mulhall  v.  Fallon,  176  Mass.  2C6,  67  N.  E. 
886,  64  L.  B.  A.  934,  79  Am.  St  Rep.  309, 
Holmes,  O.  J.,  said,  in  discussing  this  ques- 
tion (page  268  of  176  Mass.,  page  387  of  57  N. 
E.  [64  L.  R.  A.  934,  79  Am.  St  Rep.  309])  : 
"It  is  true  that  legislative  power  Is  territori- 
al, and  that  no  duties  can  be  Imposed  by 
statute  upon  persons  who  are  within  the 
limits  of  another  state.  But  rights  can  be 
offered  to  such  persons,  and  If,  as  Is  usually 
the  case,  the  power  that  governs  them  makes 
no  objection,  there  Is  nothing  to  hinder  thehr 
accepting  what  Is  offered."  Again,  at  page 
209  of  176  Mass.,  page  388  of  67  N.  B.  (64  li. 
B.  A.  934,  79  Am.  St  Rep.  309),  the  learned 
judge,  referring  to  the  argument  that  words 
of  limitation  must  be  read  Into  the  statute, 
said:  "We  cannot  think  that  workmen  were 
Intended  to  b«  less  protected  If  their  mothers 
happen  to  live  abroad,  or  less,  protected 
against  sudden  than  against  lingering  death. 
In  view  of  the  very  large  amount  of  foreign 
labor  employed  In  this  state,  we  cannot  be- 
lieve that  so  large  an  exception  was  silently 
left  to  be  read  in."  This  reasoning  of  the 
learned  judge  meets  our  approval. 

The  judgment   and   order   appealed  from 
should  be  affirmed,  with  costs. 

OULLEN,    C.    3.,    and    GRAY,    O'BRIEN. 
HAIGHT,  VANN,  and  WERNER,  JJ.,  concur. 

Judgment  and  order  affirmed. 


(Ut  N.  T.  381) 
SYRACUSE  SAV.  BANK  v.  MERRICK  et  al. 
(Court  of  Appeals  of  New  York.    Oct  3,  1905.) 

1.  MoBTOAOES  —  AssiomiEKT  —  NoncK    of 

FOBIIEB  ASSIGNMEira. 

On  aaai^ment  of  a  bond  and  mortgage,  the 
delivery  of  the  mortgage  without  the  bond  was 
sufficient  to  put  the  assignee  upon  inquiry  and 
charge  bim  with  notice  of  a  former  assignment 
in  which  the  bond  had  been  delivered  without 
the  mortgage. 

2.  Saiu — DnjoEircE. 

A  bond  and  mortgage  were  assigned  as  col- 
lateral, only  the  bond  beiog  delivered.  Before 
record  of  the  assignment  the  same  l>ond  and 
mortgage  were  again  assigned ;  the  mortgage 
only  being  delivered.  No  inquiry  was  made  by 
the  second  assignee,  except  that  its  attorney 
mentioned  the  fact  that  some  of  the  bonds  sup- 
posed to  have  been  assigned  were  missing,  where- 
upon the  assignor  said  that  they  were  doubtless 
in  bis  office,  and  the  assignee's  attorney  took  the 
assignor's  affidavit  to  the  effect  that  he  owned 
the  securities.  Held  to  show  that  the  assignee 
failed  to  exercise  reasonable  diligence  in  not  at- 
tempting to  learn  of  the  prior  assignment 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department 

Action  by  the  Syracuse  Savings  Bank 
against  Charles  H.  Merrick  and  others,  as 
executors  of  James  Tohnan,  deceased,  and 
others.  From  a  judgment  of  the  Appellate 
Division  (89  N.  Y.  Supp.  238,  96  App.  Dlv. 
581)  affirming  a  judgment  for  plnintiS,  cec- 
tain  defendants  appeal.    Beversed. 

George  D.  Chapman,  for  appellants.  Will 
B.  Crowley  and  Ceylon  H.  Lewis,  for  t«- 
spondent 

CULLEN,  0.  J.  The  action  was  brought 
to  foreclose  a  mortgage  held  by  the  plaintiff 
on  certain  real  estate  situate  In  the  dty  of 
Syracuse.  No  defense  was  Interijosed  to  the 
pialntifTs  claim;  but  two  of  the  defendants, 
each  claiming  to  be  the  holder  of  a  mortgage 
on  the  land  subsequent  to  that  of  the  plaintiff, 
sought  to  have  their  respective  titles  adjudi- 
cated In  the  action.  No  question  has  he&a 
made  as  to  their  right  to  Inject  such  an  issue 
into  the  suit  and  we  shall  raise  none,  though 
It  may  be  doubled  whether  the  plaintiff 
should  have  been  delayed  In  the  enforce- 
ment of  its  claim  to  await  the  settlement  of 
a  dispute  In  which  It  bad  no  interest  Tb« 
facts  out  of  which  the  controversy  arose 
are  as  follows:  The  owners  of  the  property, 
subject  to  the  plaintiff's  mortgage,  executed 
on  August  2,  1895,  a  bond  and  mortgage  to 
one  Warner  to  secure  the  sum  of  $8,396.92 
borrowed  from  him,  which  last  mortgage 
covered  the  premises  In  suit  and  others.  On 
the  same  day  Warner,  to  secure  payment  of 
a  loan  of  $3,500,  executed  and  delivered  to 
the  appellants'  testator,  Tplman,  an  assign- 
ment of  said  bond  and  mortgage.  At  the 
same  time  Warner  delivered  the  bond  to 
Tolman,  but  retained  possession  of  the  mort- 
gage. The  assignment  to  Tolman  was  not 
recorded  until  November  12.  1902.    On  May 
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16,  1900,  Warner  aatdgiied  for  value  said 
bond  and  mortgage,  with  others,  to  the  re- 
spondent the  Salt  Springs  Bank,  which  as- 
Bignmeut  was  recorded  on  May  20,  1001. 
-Warner  delivered  to  the  respondent  the  mort- 
gage, but  not  the  bond,  wlilch  was  In  the 
possession  of  Tolman.  The  trial  conrt  found 
that  the  respondent  had  no  actual  notice  of 
the  assignment  to  Tolman  and  took  its  as- 
signment in  good  faith  and  for  value;  that, 
while  the  respondent  did  not  receive  the 
bond,  It  made  due  and  diligent  Ingniiy  as  to 
the  rights  of  other  persons  to  the  bond  and 
mortgage,  and  did  not  discover  that  the 
defendant  Warner  had  not  fnll  right  to 
assign  the  same.  On  these  facts  the  trial 
court  awarded  the  bond  and  mortgage  to 
the  bank.  That  Judgment  has  been  affirmed 
by  the  Appellate  Division  by  a  divided  court. 
From  that  Judgment  this  appeal  was  taken. 
The  appellants  contend  that  the  recording 
act,  on  the  strength  of  whose  provisions 
title  to  the  bond  and  mortgage  has  l>een 
awarded  to  the  respondents,  does  not  apply 
to  the  iH-esent  case  (xe  affect  the  rights  of 
the  prior  assignee  of  a  bond  and  mortgage 
whose  assignmoit  Is  not  recorded  as  against 
a  subsequent  assignee  who  records  his  as- 
signment. It  has  been  decided  that  an  as- 
signment of  a  morf^age  is  a  conveyance  of 
real  estate,  within  the  meaning  of  the  re- 
cording act  Westbrook  v.  Gleason,  79  N.  Y. 
2.3;  Decker  v,  Boice,  83  N.  Y.  216;  Bacon  v. 
Van  Schoonhoven,  67  N.  Y.  446;  Gibson  v. 
Thomas.  180  N.  Y.  483,  7S  N.  B.  484.  But 
in  nearly  all  the  cases  the  question  arose, 
not  with  reference  to  the  rights  of  rival 
(riaimants  to  the  security,  but  in  regard  to 
the  rights  of  subsequent  purchasers  or 
lienors  on  the  land  Itaeit.  The  only  case 
In  which  the  question  now  before  us  was 
presented  to  this  court  Is  that  of  Kellogg  v. 
Smith,  26  N.  Y.  18,  tq  which  the  question 
was  not  determined;  the  decision  proceeding 
on  another  ground.  The  difficulty  In  dispos- 
ing of  the  question  Is  inherent  in  the  nature 
of  the  security.  On  the  one  hand.  It  is  con- 
tended that  as  the  mortgage  is  merely  col- 
lateral or  Incident  to  the  debt,  and  as  there 
la  no  provision  for  the  recording  of  any  a»- 
slgnment'of  the  bond,  which  Is  the  principal 
obligation,  an  assignee's  title  to  the  debt  or 
obligation  cannot  be  impaired  by  the  failure 
to  record  the  assignment,  nor  can  the  mort- 
gagor be  subjected  to  a  double  obligation, 
to  wit,  to  have  his  land  foreclosed  under  the 
mortgage  and  to  be  held  personally  responsi- 
ble on  the  bond.  This  view  Is  strongly  pre- 
sented in  the  dissenting'  opinion  below.  On 
the  oth»  hand.  It  Is  contended  that  by  the 
recording  act  It  was  intended  to  confer  a 
qoasi  or  limited  negotiability  on  bonds  and 
mortgages,  and  that  to  accomplish  this  re- 
snlt  it  must  be  held  that  the  title  to  a  bond 
or  evidence  of  debt,  to  secure  which  a  mort- 
gage is  given,  will  be  defeated  by  failure  to 
comply  with  the  provisions  of  the  recording 
act  as  to  assignments  of  mortgages,  what- 


ever may  be  the  rule  as  to  the  assignment  of 
other  obligations.  The  queatlon  is  a  broad 
one.  In  our  view,  however,  its  decision  is 
not  necessary  to  a  determination  of  this 
case,  and  therefore  we  leave  it  open. 

As  already  stated,  the  learned  trial  court 
found  as  a  fact  that  the  respondent  made 
due  and  diligent  inquiry;  that  it  had  no 
notice  of  the  rights  of  Tolman  to  the  bond 
and  mortgage,  nor  was  it  able  to  discover 
the  same.  As  the  decision  of.  the  Appel- 
late Division  was  not  unanimous,  the  finding 
is  open  to  examination  by  this  court,  and 
we  are  of  opinion  that  there  is  no  evidence 
to  sustain  it  The  failure  of  Warner  to  pro- 
duce the  bond  at  the  time  of  the  assignment 
was  sufficient  to  put  the  respondent  on  in- 
quiry, and,  if  unexplained,  to  operate  as 
notice  of  the  defect  in  Warner's  title. 
Brown  v.  BIydenburgh,  7  N.  Y.  141,  57  Am. 
Dec.  506;  Kellogg  v.  Smith,  supra;  Merrttt 
V.  BarthoUck,  36  N.  Y.  44;  Bergen  v.  Urbahn, 
83  K  Y.  49.  The  only  evidence  of  inquiry 
or  diligence  on  the  part  of  the  respondent 
Is  that  given  by  the  lawyer  who  acted  for 
It  in  procuring  the  assigimient  He  testified 
that  uix>n  his  discovery  that  several  of  the 
bonds  were  not  delivered  to  him  with  the 
mortgages,  he  called  the  attention  of  the 
officers  of  the  bank  to  that  fact  and  spoke 
to  Warner  about  it,  to  which  Warner  re- 
sponded: "Well,  if  any  of  them  are  missing, 
they  are  doubtless  in  my  office,  and  I  will 
have  them  looked  up  and  furnish  them  to 
the  bank — hand  them  in."  He  also  took  an 
affidavit  from  Warner  that  he  owned  the 
securities.  With  this  the  subject  was  dropped, 
and  nothing  further  was  done.  Now,  so 
far  from  this  showing  due  diligence  on  the 
part  of  the  assignee,  we  think  .it  discloses 
an  entire  failure  to  exercise  dilig«ice.  The 
learned  coimsel  for  the  respondent  relies  on 
the  case  of  Munoz  v.  Wilson  111  N.  Y.  295, 
18  N.  E.  855,  as  an  authority  for  the  prop- 
osition that  where  the  mortgage  itself  con- 
tains a  covenant  to  pay  the  debt  the  produc- 
tion of  a  bond  is  not  necessary.  In  that 
case,  however,  it  was  proved  that  while  the 
mortgage  referred  to  a  btmd,  in  fact  no  bond 
had  ever  been  given.  In  the  present  case, 
however,  the  respondent  was  expressly  told 
that  the  missing  bonds  were  in  the  assignor's 
office.  After  that  statement  common  pru- 
dence would  have  dictated  that  the  assignor 
be  required  to  produce  and  deliver  the  bonds. 
If  on  such  demand  he  failed  to  deliver  them, 
that  failure  itself  would  create  suspicion. 

It  is  argued  that  If  the  demand  had  been 
made,  the  assignor  would  have  made  some 
other  excuse  for  his  failure  to  produce  the 
missing  security.  This  does  not  follow,  even 
if  we  assume  the  assignor  to  have  acted  dis- 
honestly in  the  transaction.  The  assignor, 
however,  testified  .on  the  stand  that  at  the 
time  of  the  assignment  to  the  bank,  which 
•was  one  of  great  excitement  on  his  part  be 
turned  over  all  his  securities  to  satisfir  the 
bank's  claim  against  him  as  an  Indorser,  an4C 
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thAt  he  forgot  that  he  had  previously  trans- 
ferred the  mortgage  to  Tolman.  If  this 
statement  Is  to  be  credited,  It  may  very  well 
be  that  Warner,  on  discovering  that  the  bond 
was  not  in  his  possession,  would  have  recalled 
the  transfer  to  Tolman  and  have  refused  to 
assign  it  to  the  bank.  However  this  may  be, 
it  is  no  answer  to  the  failure  of  the  bank  to 
make  proper  Inquiry  and  to  obtain  the  bond 
to  assert  that,  If  it  had,  the  assignor  would 
have  told  plausible  falsehoods  to  account  for 
his  failure  to  deliver  the  bond.  This  might 
or  might  not  have  proved  the  case.  We  can- 
not speculate  on  it.  The  same  argument 
was  made  before  the  Supreme  Court  of 
Massachusetts  in  Shaw  v.  Spencer,  100  Mass. 
882,  97  Am.  Dec.  82,  1  Am.  Rep.  115,  wltere 
a  security  was  registered  in  the  name  of  A., 
trustee,  and  transferred  to  the  defendant  for 
the  trustee's  personal  benefit  It  was  urged 
that  the  defendant  was  relieved  from  making 
inquiry  of  the  trustee  as  to  the  nature  of 
his  interest,  because  the  trustee  would 
doubtless  have  told  a  falsehood  on  the  sub- 
ject It  was  held  that  there  was  no  such 
presumption,  and  that  even  if  such  conduct 
on  the  part  of  the  trustee  was  probable,  it  did 
not  relieve  the  assignee  from  the  duty  of 
making  inquiry.  The  case  before  us  is 
stronger  for  the  appellant  than  that  of  Kel- 
logg ▼.  Smith,  supra.  In  that  case  the  as- 
signor stated  to  the  assignee  that  the  bond 
and  mortgage  which  he  failed  to  produce 
were  locked  up  In  the  safe  of  his  agent, 
who,  at  the  time,  was  away.  It  was  held 
that  despite  this  excuse  the  nonproductlon 
of  the  bond  and  mortgage  was  suflScient  no- 
tice to  deprive  the  assignee  of  the  benefit 
of  the  recording  act  In  the  present  case, 
if  the  story  told  by  Warner  to  the  bank's 
lawyer  had  been  true,  the  bond  was  im- 
mediately accessible. 

The  Judgment  of  the  Appellate  Division, 
and  that  part  of  the  Judgment  of  the  Special 
Term  appealed  from,  should  be  reversed, 
and  a  new  trial  granted;  costs  to  abide  the 
event 

GRAY,  O'BRIEN,  BARTLETT,  HAIOHT. 
VANN,  and  WERNER,  JJ.,  concur. 

Judgment  reversed,  etc. 


(182  N.  T.  400) 

SANDER  V.  STATE. 

(CJourt  of  Appeals  of  New  York.    Oct.  S,  1905.) 

Eminent  Domain— Statdtobt  Pbovisions— 
Damages  Recovebable. 
Under  Laws  1901,  p.  1787,  c.  728,  author- 
izing the  preaentation  to  and  allowance  by  the 
Court  of  Claims  of  claims  for  damages  suffered 
bj  the  improvement  of  Park  avenue,  but  pro- 
viding that  the  award  should  include  no  dam- 
ages for  which  any  railroad  company  might  be 
liable,  it  la  error  for  the  Court  of  Claims,  on 
the  trial  of  such  a  claim,  to  admit  evidence 
showing  a  decrease  in  the  value  of  the  property 
after  the  date  on  which  railroad  companies  be- 
gan to  run  their  trains. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  D^artment 

Claim  by  Frederick  W.  Sander  against  the 
state  of  New  York.  From  a  Judgment  of 
the  Appellate  Division  (85  N.  Y.  Supp.  1146, 
90  App.  Dlv.  618),  affirming  a  Judgment  for 
claimant,  the  state  appeals.    Reversed. 

Julius  M.  Mayer,  Atty.  Gen.,  for  the  State. 
Frank  S.  Black,  James  C.  Busby,  and  Hen- 
derson Peck,  for  respondent 

CTTLIiEN,  0.  3.    This  to  a  claim  made 

against  the  state  by  an  abutting  owner  for 
damages  caused  to  his  property  by  the  eleva- 
tion of  the  tracks  of  the  New  York  &  Harlem 
Railroad  Company  on  Park  or  Fourth  avenue 
in  New  York  City.  This  improvement  has 
been  the  occasion  of  so  much  litigation,  which 
has  reached  not  only  this  court  but  the  Su- 
preme Court  of  the  United  States,  full  de- 
tails of  which  are  found  in  the  Reports,  that 
it  Is  now  necessary  to  refer  only  to  the  par- 
ticular questions  presented  by  this  appeal. 
In  the  case  of  Lewis  v.  New  York  &  Harlem 
R.  R.  Co.,  162  N.  Y.  202,  56  N.  B.  540,  this 
court,  while  holding  the  railroad  company 
liable  for  damage  to  abutting  property  caused 
by  the  maintenance  of  the  viaduct  and  the 
operation  of  the  trains  thereon,  decided  that 
such  liability  on  the  part  of  the  railroad 
company  commenced  only  when  It  entered 
upon  and  used  the  structore.  That  decision 
was  made  in  February,  1900.  The  next  year 
the  Legislature  enacted  chapter  729,  p.  1787, 
of  the  Laws  of  1901,  which  authorized  the 
presentation  to  and  allowance  by  the  Court 
of  Claims  to  property  owners  of  claims  for 
damages  suffered  by  the  improvement  made 
on  Park  avenue.  This  authority  was  subject 
to  two  qualiflcationB:  First  that  the  award 
should  not  include  any  damages  for  which 
any  railroad  corporation  was  or  might  be  li- 
able ;  second,  that  the  facts  proved  should  be 
such  as  to  make  out  a  case  of  liability  were 
the  state  a  corporation  or  private  IndlvlduaL 
Under  this  statute  the  Court  of  Claims,  by  a 
divided  court,  has  awarded  the  respondent  a 
Judgment  for  the  diminution  of  the  rental 
value  of  his  premises  occasioned  by  the  Im- 
provement, and  that  Judgment  has  been 
affirmed  by  the  Appellate  Division. 

While  we  feel  constrained  to  reverse  the 
Judgments  below  on  account  of  an  error  com- 
mitted by  the  trial  court  in  the  award  of 
damages,  which  we  will  point  out  later,  we 
think  it  proper  to  first  dispose  of  several  ob- 
jections interposed  by  the  learned  Attorney 
General  to  the  right  of  the  respondent  to  re- 
cover at  all.  In  the  first  Instance  It  Is  con- 
tended that  the  case  proved  established  no 
liability  on  the  part  of  the  state ;  that  there- 
fore It  did  not  fall  within  the  terms  of  the 
statute ;  that  its  allowance  would  be  a  mere 
gratuity,  and  forbidden  by  sections  9  and  10 
of  article  8  of  the  Constitution.  In  support 
of  this  claim  it  is  urged  that  the  state,  in 
Improving  the  street,  trespassed  on  no  prop- 
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oty  rigbts  ot  abutting  owners,  and  that  tbe 
erection  ot  tbe  viaduct  gave  auch  owners  no 
right  to  compensation.  It  Is  true  that  such 
was  the  doctrine  held  by  this  conrt  In  the 
cases  of  Fries  v.  New  York  &  Harlem  R.  R. 
Oo..  169  N.  Y.  270,  62  N.  E.  858,  Muhlker  v. 
New  York  &  Hariem  R.  R.  Co.,  173  N.  Y.  549, 
66  N.  B.  558,  and  Kelms  t.  New  York  &  Har- 
lem R.  R.  CkJ.,  173  N.  Y.  W2,  66  N.  B.  1110. 
But  on  appeal  to  the  Supreme  Oourt  of  the 
United  States  the  Muhlker  Case,  with  several 
others  which  followed  that  decision,  was  re- 
versed; the  Supreme  Court  holding  that  under 
the  dedslons  of  this  court  In  the  elevated  rail- 
road cases  abutting  owners  had  special  ease- 
ments In  a  street,  an  Invasion  of  which  by  the 
erection  of  a  viaduct,  witboat  compensation 
for  such  Invasion,  was  taking  property  with- 
out due  process  of  law,  In  contravention  of 
the  federal  Constitution.  Of  course,  with 
the  decision  of  the  Supreme  Court  in  the 
Muhlker  Case,  our  own  decisions  In  the 
cases  cited  have  ceased  to  be  authorities. 
Were  further  answer  necessary.  It  may  also 
be  said  that  In  the  recent  case  of  Matter  of 
Bomp,  182  N.  Y.  222»  74  N.  B.  838,  we  have 
upheld  the  constitutionality  of  a  law  direct- 
ing a  town  to  make  compensation  for  a  pre- 
vious change  of  grade  In  a  highway,  al- 
though at  the  time  the  change  was  made 
there  was  no  liability  on  the  part  of  the 
town  for  the  damage  occasioned  thereby. 

It  Is  next  contended  that,  whatever  liabil- 
ity there  may  have  existed  for  the  trespass 
on  tbe  respondent's  property  rights,  that 
liability  was  on  tbe  part  of  tbe  city,  not  on 
the  part  of  the  state.  This  position,  also.  Is 
not  well  taken.  In  the  Lewis  Case  Judge 
Vann  said  on  this  subject:  "The  state 
created  a  board  of  experts,  and  required 
them  to  make  the  improvement  for  the  bene- 
fit of  the  public,  giving  them  absolute  control, 
with  no  right  on  the  part  of  the  defendants 
to  let  or  hinder.  •  •  •  The  change  of 
grade  in  front  of  the  plaintiff's  premises  was 
not  only  for  a  public  purpose,  but  was 
wholly  In  tbe  interest  of  the  public,  and  not 
for  tbe  benefit  of  the  defendants,  who  had 
no  powa:  to  prevent  It  They  simply  paid 
one-half  of  the  expense  by  command  of  tbe 
statute,  and  hence  under  compulsion  of  law. 
They  are  not  liable  for  the  acts  of  tbe  Park 
avenue  board,  which  was  not  their  agent, 
but  a  governmental  agency  of  the  state."  It 
1b  true  that  In  tbe  case  then  before  the  court 
tbe  question  of  liability  between  tbe  state  and 
dty  did  not  arise.  But  the  statement  of 
Judge  Vann  tlut  the  Park  avenue  board  was 
a  governmental  agency  of  tbe  state  was  well 
Justified,  both  on  principle  and  on  author- 
ity. The  liability  on  the  part  of  a  munic- 
ipality, even  for  the  acts  of  municipal  offl- 
cers,  occurs  only  when  the  acts  are  done  In 
tbe  discbarge  of  a  duty  or  a  function  Im- 
posed upon  tbe  municipality  Itself  as  such. 
Thus  a  municipality  Is  not  liable  for  the  neg- 
ligent acts  of  the  employ6s  of  the  dty  depart- 
ment of  charltiea;  for  the  support  and  care  I 


ot  the  poor  Is  not  a  muntdpal,  but  a  govern- 
mental, function.  Maxmlllan  v..  Mayor,  etc., 
of  New  York,  62  N.  Y.  160,  20  Am.  Rep.  468. 
In  New  York  &  Brooklyn  Sawmill  Co.  v.  City 
of  Brooklyn,  71  N.  Y.  580,  commissioners  ap- 
pointed under  an  act  of  the  Legislature  to 
Improve  the  Gowanus  Canal,  and  to  cause 
the  sides  thereof  to  be  docked  and  the  ex- 
pense to  be  assessed  on  adjacent  property 
owners,  had  so  negligently  done  the  worit 
that  the  docks  sank  and  became  unfit  for 
use.  Thereafter  by  another  act  of  the  Leg- 
islature the  common  council  of  the  city  were 
required  to  cause  tbe  docks  to  be  rebuilt  at 
the  expense  of  the  city.  An  action  was 
brought  against  the  city  for  the  failure  of 
the  common  council  to  comply  with  this 
legislative  mandate.  It  was  held  that  the 
duty  to  rebuild  tbe  docks  was  Imposed,  not 
on  tbe  city,  but  upon  the  common  council  as 
agents  of  the  state,  and  that  the  city  was 
not  liable  for  the  default  of  the  common 
council.  So  In  the  case  before  us.  while  it  Is 
doubtless  true  that  the  Legislature  might 
have  Imposed  upon  tbe  city  the  duty  of  mak- 
ing the  Park  avenue  Improvement,  as  a  mat- 
ter of  fact  It  did  not,  but  Imposed  the  duty 
upon  a  specially  created  board  of  officers  or 
commissioners,  who  were  not  agents  of  the 
dty,  and  for  whose  acts  the  dty  was  not 
liable. 

Finally,  it  Is  contended  that  the  railroad 
companies  were  responsible  for  all  the  dam- 
age caused  to  the  abutters  from  the  time  the 
work  was  commenced.  To  this  claim  the 
decision  In  tbe  Lewis  Case  Is  a  conduslve 
answer.  It  was  there  held,  as  appears  by 
the  quotation  from  Judge  Vann's  opinion  al- 
ready given,  that  the  railroad  companies 
became  liable  for  tbe  trespass  on  the  prop- 
erty rights  of  the  abutters  only  from  the 
time  they  entered  upon  and  used  the  viaduct 
which  caused  that  trespass.  Till  that  time 
the  trespass  was  solely  caused  by  the  action 
of  the  state  commissioners  or  agents.  It  is 
urged  that  the  state  under  Its  reserved  power 
to  amend  the  charter  of  the  railroad  company 
might  have  compelled  the  company  to  have 
done  the  work.  Possibly  this  may  be  so,  but 
It  Is  unnecessary  to  discuss  the  question.  It 
Is  sufficient  to  say  the  state  did  not  require 
the,  railroad  company  to  do  the  work,  but  did 
it  Itself. 

We  are  now  brought  to  the  error  made  by 
the  Court  of  Claims  In  Its  awnrd  of  damages. 
Under  our  view  of  the  law  and  our  construc- 
tion of  the  statute,  the  state  was  liable  for 
any  damages  Inflicted  on  claimants'  property 
np  to  the  time  the  railroad  companies  began 
to  run  their  trains  over  the  viaduct.  This 
date  Is  fixed,  not  only  in  this  record,  but  In 
other  litigations,  as  being  February  16,  1897. 
Testimony  was  admitted,  some  of  it  against 
the  objection  and  exception  of  tbe  state, 
showing  diminution  In  rental  value  subse- 
quent to  the  date  mentioned.  This  was 
plain  error.  The  learned  counsel  for  the  ap- 
pellant contends  that  the  error  was  repderadU 
iigitized  by  VjOUQTL 
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harmlcas  and  cured  by  the  withdrawal  by  the 
respondent  of  any  claim  for  damages  BUbse- 
quent  to-  February  16,  1897.  If  such  with- 
drawal had  been  made,  we  agree  with  the 
counsel  that  It  would  cure  the  error.  But 
the  difficulty  Is  the  withdrawal  was  not  as 
broad  as  claimed.  The  respondent  had  sold 
and  conveyed  the  property,  the  Injury  to 
which  Is  the  subject  of  the  suit,  on  April  29, 
1898,  and  bis  claim  was  necessarily  limited 
to  damages  accruing  prior  to  that  time.  At 
the  close  of  the  evld^ice  the  following  col- 
loquy between  the  court  and  counsel  occurred: 
"Mr.  Busby:  If  the  court  please,  the 
claimant  desires  to  have  It  appear  on  the 
record  that  no  claim  Is  made  In  this  case  for 
any  Injury  to  his  property  caused  by  the  op- 
eration of  trains  on  the  completed  viaduct. 
In  so  far  as  those  trains  were  operated  by 
the  railroad  company.  Judge  Saxton:  Now, 
what  do  you  mean  by  the  completed  viaduct, 
the  operation  of  the  trains  after  April  30th? 
Of  course  it  will  be  claimed  here  probably 
that  the  viaduct  was  completed  In  1897,  as 
we  take  It  Mr.  Busby:  We  will  make 
that  a  little  difterent.  If  your  iionor  please, 
80  as  to  make  it  perfectly  clear,  and  will 
strike  out  the  last  The  claimant  states 
that  in  this  case  he  makes  no  claim  for  in- 
Jury  to  his  property  by  the  operation  of 
trains  on  the  metallic  viaduct  subsequent  to 
February  16,  1897.  Mr.  Stevens:  That  is 
to  meet  the  enabling  act  Is  it  not?  Mr. 
Busby:  Yes,  sir.  Judge  Saxton:  Then 
What  do  you  claim?  Mr.  Busby:  We  claim 
damages  from  the  existence  of  the  viaduct 
We  say  that  the  viaduct  depreciated  the  rent- 
al value  of  the  property  up  to  1896,  and  that 
depreciation  continued  down  to  1898;  but  it 
was  further  accentuated  by  the  operation  of 
the  trains.  Now,  that  further  decline  from 
1896  to  1898  we  could  not  recover  for  under 
this  stipulation.  Judge  Saxton :  We  under- 
stand that  there  is  no  claim  at  all  for  the 
continuing  of  this  viaduct  after  April  29, 
1898?    Mr.  Busby:    That  is  correct" 

From  this  colloquy  it  seems  to  us  very 
dear  that  the  respondent  did  not  withdraw 
all  claim  for  damages  occurring  subsequent 
to  February  16,  1897,  but  only  his  claim  for 
Increased  damages  caused  by  the  operation 
of  the  trains  on  the  viaduct  as  distinguished 
from  the  damage  caused  by  the  presence  of 
the  viaduct  itself,  and  that  he  claimed  com- 
pensation for  such  last-mentioned  damage  up 
to  the  time  he  parted  with  the  property  on 
April  29;  1898.  Now,  it  may  be  that  if  the 
person  who  erected  the  unlawful  structure 
(unlawful  as  against  abutters)  had  been  any 
one  else  than  the  state,  he  would  have  re- 
mained liable  for  the  damages  caused  by  the 
structure  until  the  structure  was  removed  or 
compensation  made  for  the  property  rights 
affected  thereby.  It  may  also  possibly  be 
that  in  a  certain  sense  the  state  continued 
liable,  the  same  as  a  private  corporation 
would  have  been.  But,  whatever  may  have 
been  its  liability,  the  state,  being  sovereign, 


can  be  sued  only  by  its  own  consent  By  the 
statute  of  1901  it  has  consented  to  suit 
against  it  for  the  damage  Inflicted  on  prop- 
erty abutting  on  Fourth  or  Park  avenue 
only  to  a  limited  extent;  that  is  to  say,  only 
till  the  time  at  which  the  railroad  company, 
either  alone,  or  as  well  as  the  state,  became 
liable  for  the  trespass.  Now,  as  appears 
by  the  Lewis  Oase,  from  February  16,  1897, 
when  the  railroad  companies  took  possession 
of  the  viaduct  and  ran  trains  thereon,  .tbey 
became  liable,  not  only  for  the  damage 
caused  by  the  mere  operation  of  the  trains, 
but  for  tile  whole  damage  occasioned  subse- 
quent to  that  time  by  the  maintenance  of  the 
structure,  as  well  as  by  the  operation  there- 
on of  the  cars  and  engines.  The  award  of 
damages  made  to  theplalntlfF  covers  a  pe- 
riod of  only  five  years.  Hence  the  allowance 
of  damage  from  February  16,  1897,  to  April 
29,  1898,  fully  a  fifth  of  that  period,  consti- 
tutes a  substantial  error  that  cannot  be  dis- 
regarded. For  this  error  we  feel  constrain- 
ed to  reverse  the  Judgments  below  and  direct 
a  new  trial. 

The  Judgment  of  the  '  Appellate  Division 
and  of  the  Court  of  Claims  should  be  re- 
versed, and  a  new  triar granted:  costs  to 
abide  the  event 

GRAY,  O'BRIEN,  BARTtBTT,  HAIGHT, 
VANN,   and  WERNER,  JJ,  concur. 

Judgment  reversed,  etc 


cut  K.  T.  408) 
WILSON  V.  HINMAN. 
(Court  of  Appeals  of  New  York.    Oct  8, 1905.) 
DivoBCK— AuiioNz— Sbcukity— Tkkminaxiow 

or  Lien. 

Under  Code  Civ.  Proc  J  1772,  providing 
that  where  a  judgment  requires  a  husband  to 
provide  for  the  maintenance  of  his.  wife,  the 
court  may  in  its  discretion  direct  him  to  give 
reasonable  security  for  the  payment  of  the  sums 
required,  the  lien  of  a  mortgage  given  to  secure 
performance  of  a  decree  awaiting  a  wife  ali- 
mony annually  during  life  terminates  on  ttie 
death  of  the  husband. 

[Ed.  Note. — For  cases  In  point  see  voL  17, 
Cent  Dig.  Divorcci  K  689,  699.] 

Appeal  from-  Supreme  Court  AppeUate 
Division,  Third  Department 

Action  by  Mary  H.  Wilson  against  Charles 
N.  Hlnman.  From  a  Judgment  of  the  Ap- 
pellate Division  (90  N.  Y.  Supp.  746,  99  App. 
DIv.  41),  affirming  interlocutory  Judgment 
overruling  a  demurrer  to  the  complaint  de- 
fendant appeals.    Reversed. 

Harvey  D.  Htnman  and  Lewis  Sciymoot, 
for  appellant  Henry  A.  Yetter,  for  respond- 
ent 

CTJLLBN,  0.  J.  This  action  is  brought 
for  the  foreclosure  of  a  mortgage.  The  com- 
plaint states  that  the  plaintiff  recovered  a 
Judgment  of  absolute  divorce  against  one 
Balls  li.  Hlnman,  by  which  Judgment  ab 
Digitized  by  VjOO*2  l<. 


tt.r.) 
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amended,  tbe  plaintiff  wiB  awarded  as  all< 
mony  the  sum  of  i|300  annually  "bo  long  oa 
she  stiall  Uve^  to  be  paid  by  the  aald  defend- 
ant In  eqnal  monthly  payments";  that  said 
Judgment  further  provided  that  the  defend- 
ant In  the  action  should  give  security  for  the 
payment  of  such  alimony. by  the  execution 
and  dellrery  of  a  mortgage  on  certain  speci- 
fied real  estate;  that  lu  pursuance  thereof 
that  defendant  and  the  defendant  In  this 
action,  to  whom  it  la  alleged  said  real  estate 
had  been  fraudulently  conveyed,  executed 
a  mortgage  to  the  plaintiff,  conditioned  for 
the  payment  of  said  alimony  to  her  as  long 
as  she  should  live.  The  complaint  further 
alleged  the  death  of  Balis  L.  Hinman,  the 
defendant  in  the  divorce  action,  and  that  de- 
fault had  been  made  In  the  payment  of  the 
Installments  accruing  subsequently  to  such 
death.  The  defendant  demurred,  on  the 
ground  that  the  complaint  did  not  state  facts 
sufficient  to  constitute  a  cause  of  action.  At 
the  Special  Term  the  demurrer  was  over- 
mled.  and  that  decision  was  affirmed  by 
the  Appellate  Division,  from  the  Judgment 
of  which  an  appeal  Is  taken  by  certification 
to  this  court 

The  objection  to  the  maintenance  of  tbe 
action  raised  by  the  demurrer  is  that  tbe 
obligation  to  pay  alimony  ceased  with  the 
death  of  the  defendant  in  the  divorce  suit, 
and  that  Is  the  question  we  are  now  called 
upon  to  determine.  Clearly,  at  common  law, 
tbe  obligation  ceased  with  the  expiration  of 
the  life  of  the  husband ;  but  the  common 
law  granted  no  divorce  which  dissolved  the 
marital  tie  between  the  parties,  the  divorces 
awarded  by  the  ecclesiastical  courts  being 
merely  what  are  known  in  this  country  as 
"separations."  Moreover,  It  Is  settied  law 
with  us  that  the  Jurisdiction  of  courts  over 
divorces  is  statutory,  not  Inherent,  and  that 
tbe  powers  of  the  court  ate  to  be  determined 
by  the  provisions  of  the  statutes.  Never- 
theless, the  prlnc^les  on  which  alimony  was 
awarded  In  the  eecleslastioal  courts  have 
been  geneiany  adopted  by  tbe  English 
courts  In  actions  for  absolute  divorce  which 
have  been  authorised  by  tecent  l^slation, 
and  to  a  certain  extent  have  been  followed 
by  the  coxn^  of  this  :country.  It  cannot  be 
denied,  howeter,  that  on  the  question 
whether  the  obligation  td  pay  alimony  sut^ 
Tlves  the  death  of  a  husband  there  Is  gt«at 
conflict  between  the  dedslons  of  the  courts 
in  tbe  various  states,  though  the  preponder- 
ance of  authority  la  to  the  effect  that  It  does 
BOt  survive.  Knapp  v.  Enapp,  184  Massi 
358;  Smith  v.  Smith,  1  Root  (Ckmn.)  340. 
TtUs  conflict  In  authority  Is,  as  shown  by  a 
recent  text-writer  (Nelson  on  Divorce,  gf  930, 
932),  principally  occasioned  by  the,  differing 
views  entertained  by  the  courts  as  to  the 
nature  of  alimony  awarded  In  a  decree  for 
absolute  divorce  under  the  statutory  provi- 
sions of  the  various  states.  Of  course,  ali- 
mony awarded  on  the  dissolution. of  a  mar- 
riage differs.-  In  one  element  from  that  on  a 


separation-  In  the-,  latter  case  the  decree 
merely  defines  the  continuous  duty  still  ex- 
isting on  the  part  of  tbe  husband  to  support 
tbe  wife,  while  in  the  former  the  marital 
obligation  is  terminated,  and  the  sole  lia- 
bility of  the  husband  towards  tbe  wife 
springs  from  the  decree.  In  some  states, 
therefore,  a  Judgment  of  absolute  divorce 
has  been  considered  as  a  decree  settling  tbe 
property  rights  of  the  parties  and  as  a  dis- 
tribution of  tbe  assets  of  the  quasi  partner- 
ship hitherto  existing  between  them  (a  view 
In  cases  Justified  by  the  statutory  law  of  tbe 
state),  while  in  others  alimony  awarded  by  a 
final  decree  has  been  considered  as  essential- 
ly of  the  same  character  as  the  right  of  sup- 
port which  the  wife  loses  by  the  dissolution  of 
the  marriage.  It  Is  the  latter  view  which  has 
been  adopted  by  all  the  recent  decisions  of 
this  court  Thus  in  Matter  of  Ensign,  103 
N.  X.  284,  8  N.  B.  544,  67  Am.  Rep.  717,  Judge 
Finch,  while  holding  that  a  divorced  wife 
could  not  share  In  the  estate  of  an  Intestate^ 
said:  "The  court  Is  authorized  to  give  by 
Its  decree.  In  tbe  form  of  an  allowance,  a 
Just  and  adequate  substitute  for  the  right  of 
the  Innocent  wife  (the  right  of  support  to 
which  he  had  previously  alluded)  which  the 
divorce  cuts  off  and  forbids  in  the  future." 
In  Romaine  v.  Channcey,  129  N.  Y.  566,  29  N. 
E.  826,  14  L.  R.  A.  712,  It  was  held  that  the 
alimony  awarded  to  an  Innocent  wife  by  a 
decree  of  divorce  In  her  favor  lis  an  allow- 
ance for  her  support  and  maintenance,  the 
award  of  which  Is  not  the  enforcement  of  a 
'simple  debt  from  the  husband,  bat  of  his 
marital  obligation  of  support  from  which  he 
would  be  relieved  by  the  dissolution  of  the 
marriage,  were  It  not  for  the  decree.  In 
Wettnore  v.  Wetmore,  148  N.  Y.  eSO,  44  N.  H. 
169,  S3  L.  R  A.  708,  62  Am.  St  Rep.  7S2, 
the  doctrine  of  the  Romaine  Oase,  that  ali- 
mony Is  founded  upon  the  marital  obligation 
of  support  was  reaffirmed,  and  It  was  held 
that  a  divorced  wife  was  entitled  to  have 
the  Income  of  a  trust  fund  created  for  the 
benefit  of  her  husband  applied  upon  that  ali- 
mony. 

It  Is  true  that  In  two  cases  (Walker  v. 
Walker,  166  N.  X.  77,  49  N.  B.  663,  and  Liv- 
ingston V.  Livingston,  173  N.  X.  377,  66  N.  B. 
123,  61  L.  R.  A.  800,  93  Am.  St  Rep.  600) 
we  have  held  that  whetra  a  decree  of  divorce 
contained  no  reservation  of  the  right  to 
modify  the  award  of  alimony,  the  court 
was  without  power  to  make  such  modifica- 
tion, and  that  the  Leclslature  could  not 
confer  that  power  In  the  case  of  decrees 
entered  prior  to  the  enactment  of  the  statute. 
We  there  held  that  the  right  of  the  plaintiff 
was  a  property  right  of  which  she  could 
not  be  deprived.  Those  decisional  however, 
did  not  proceed  on  any  theory  that  alimony 
was  merely  a  debt.  They  recognised  that 
the  foundation  for  an  award  of  alimony 
rested  in  the  marital  obligation  of  the  hus- 
band's support  but  held  that  the  obligatlou 

theretofore  Indefinite  baYias  been  Uauldated  • 
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by  the  divorce  decree  at'  a  specific  amn,  the 
adjudication  was  final.  If  this  view  of  the 
nature  of  alimony  be  correct,  then  it  seems 
clear  on  principle  that  the  obligation  to  pay 
It  ceases  at  the  death  of  the  husband.  A 
wife's  right  of  support  does  not  survive  her 
husband's  life  as  a  claim  against  his  estate. 
On  the  death  of  the  husband  the  wife  has 
her  dower  In  his  real  estate,  if  he  was 
possessed  of  any,  and  her  share  In  the  per- 
sonality If  he  died  Intestate.  The  husband. 
If  he  choose,  may  dispose  of  all  his  proper- 
ty by  will  to  the  exclujslon  of  the  wife. 
It  Is  difficult  to  see  why  the  rights  of  the 
divorced  wife  should  be  greater  than  those 
she  would  have  enjoyed  had  she  not  been 
divorced.  Moreover,  there  Is  this  practical 
objection  to  considering  the  decree  for  ali- 
mony as  surviving  the  demise  of  the  hus- 
band. In  this  country,  at  least  till  very  re- 
cent times,  the  class  of  persona  whose  income 
Is  derived  solely  from  accumulated  wealth 
Is  comparatively  small.  The  income  of  most 
men  is  derived  from  their  professional  or 
business  exertions,  and  the  award  of  alimony 
Is  usually  based  on  such  an  income,  not  on 
one  accruing  from  accumulated  property. 
An  allowance  of  an  amount  which  It  would 
be  entirely  just  that  a  man  should  pay  dur- 
ing his  life  to  the  wife  whom  his  misconduct 
has  compelled  to  seek  a  divorce  might  be 
grossly  extravagant  if  Imposed  as  a  charge 
upon  his  estate  after  his  death,  and  very 
unjust  to  other  claimants  on  Us  property. 
The  respondent  relies  upon  tlie  case  of 
Burr  v.  Burr,  10  Paige,  87,  as  a  controlling 
authority  upon  the  question  before  us.  The 
opinion  of  the  chancellor  In  that  case  certain- 
ly does  decide  the  question  In  his  favor,  but 
we  are  of  opinion  that  It  is  not  controlling. 
The  case  was  carried  to  the  Court  of  Errors 
and  Is  reported  In  7  Hill,  207.  The  report 
of  the  case  shows  that  in  the  Court  of  Errors 
the  substantial  contest  was  as  to  the  amount 
of  the  alimony,  there  being  in  none  of  the 
opinions  any  discussion  as  to  the  period  dur- 
ing which  the  alimony  should  be  paid. 
Moreover,  the  case  arose  under  a  statute 
difterent  In  its  terms  from  the  present  law. 
It  provided  that  the  court  might  make  decree 
for  the  suitable  support  and  maintenance  of 
the  wife  by  the  husband,  "or  out  of  bis 
property,  as  may  appear  just  and  proper." 
2  Rev.  St  (Ist  Ed.)  pt  3,  c.  8,  tit  1,  p.  147, 
8  54.  Now  the  provision  Is  that  the  court 
may  require  the  defendant  to  provide  for 
the  support  of  the  plaintiff  as  justice  re- 
quires. Code  Civ.  Proc.  i  1759.  Thus  the 
court  Is  now  empowered  only  to  Impose  a 
personal  obligation  upon  the  defendant.  It 
cannot  deprive  him  of  hla  property,  though 
It  may  compel  him  to  give  security  for  the 
discharge  of  his  obligation,  to  which  I  shall 
allude  hereafter. '  Moreover,  the  authority  of 
Burr  V.  Burr  has  been  much  shaken,  If  not 
entirely  overthrown,  by  the  recent  decision 
o(  this  court  ta  J«bnis  r.  Johns,  188  N.  X. 


618,  '59  N.  E.  1124;  affirmed  oa  opinion  be- 
low 44  App.  Dlv.  633,  60  N.  Y.  Supp.  865. 
In  that  case  a  divorced  wife  brought  an 
action  against  the  executor  of  a  deceased 
husband  to  enforce  the  payment  of  alimony 
awarded  her  by  a  decree  of  divorce.  It 
was  held  that  the  obligation  to  pay  alimony 
ceased  at  the  death  of  the  husband  and  did 
not  survive  against  his  estate.  That  case 
can  be  differentiated  from  the  one  before 
us  only  In  one  respect.  In  the  present  case 
the  husband  was  directed  to  s^ve  security 
for  the  performance  of  his  obligation,  out  of 
which  direction  sprang  the  mortgage  In  suit, 
while  In  the  Johns  Case  there  was  no  such  di- 
rection. On  this  difference  in  circumstance 
there  has  been  founded  a  doctrine  suggested 
in  Oalusha  v.  Qalusba,  43  Hun,  181,  and 
apparently  adopted  by  the  learned  Appellate 
Division  in  this  case,  that  a  general  award 
of  alimony  against  the  husband  terminates 
at  his  death;  but,  If  be  be  directed  to  give 
security  for  its  payment.  It  survives.  Such 
a  doctrine  can  rest  on  no  solid  foundation. 
Section  1772  of  the  Code  provides  that 
"where  a  judgment  rendered,  or  an  order 
made  •  •  •  requires  a  husband  to  pro- 
vide for  the  education  or  maintenance  of 
any  of  the  children  of  a  marriage,  or  for 
the  support  of  bis  wife,  the  court  may,  In 
its  discretion,  also  direct  him  to  give  reason- 
able security,  in  such  a  manner,  and  with- 
in such  a  time,  as  It  thinks  proper,  for  the 
payment,  from  time  to  time,  of  the  sums 
of  money  required  for  that  purpose."  This 
section  does  not  purport  or  assume  to  grant 
to  the  wife  alimony  for  any  longer  period, 
nor  impose  upon  the  husband  or  his  estate 
ahy  greater  obligation  than  that  awarded 
by  the  previous  provisions  of  the  decree. 
It  Is  merely  security  for  the  performance 
of  the  obligation  already  imposed  that  the 
court  Is  authorized  to  require.  It  would  be 
an  unnatural  construction  to  give  It  any 
other  effect  The  security  required  might 
not  be  in  the  shape  of  a  lien  on  any  specific 
.property,  but  merely  the  personal  obligation 
of  sureties.  In  that  case  it  would  hardly 
be  contended  that  the  obligation  of  the  sure- 
ties would  extend  beyond  that  of  their  princi- 
pal. There  Is  nothing  in  the  opinion  ren- 
dered by  Judge  Hatch  In  the  Johns  Case 
that  supports  such  a  doctrine.  On  the  con- 
trary, the  court  expressly  declined  to  pass 
upon  the  question,  as  It  was  not  Involved 
In  the  case.  It  may  very  well  be  that  by 
the  agreement  of  the  parties  alimony  might 
be  awarded  In  a  different-  form  from  that 
provided  for  in  tiie  statute;  that  is  to  say, 
the  parties  might  agree  that  a  gross  sum 
should  be  paid  as  alimony,  or  that  an  al- 
lowance should  be  made  to  the  wife  whldi 
would  bind  the  husband's  estate  after  bis 
death.  An  agreement  of  that  character 
would  in  no  way  contravene  public  policy, 
and  the  performance  of  it  would,  doubtless, 
be  «nforceable  by  the  courts.  It^on^ 
Digitized  by' 
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ground  that  the  declaion  In  Storey  t.  Storey, 
125  III.  608,  18  N.  B.  S29,  1  L.  R.  A.  320,  8 
Am.  St  Rep.  417,  proceeded.  The  present 
case  Is  barren  of  any  such  feature. 

The  Judgments  appealed  from  should  be 
reyersed,  and  the  complaint  dismissed,  but 
without  costs  In  any  court  The  question 
certlfled  should  be  answered  In  the  negative. 

GRAY,  O'BRIEN,  BARTLBTT,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  concur. 

Judgments  reversed,  etc. 


(216  III.  537) 

PEOPLE  ex  rel.   HANBBBG,   County  Trea»> 

urer,  v.  CITY  OF  CHICAGO. 
(Snmreme  Court  of  Illinois.    June   28,.  1906.) 

Taxatiok — School  Pbopebtt  —  Proceeds  — 
Rra«TB. 
Aoperty  received  in  exchange  for  property 
granted  for  the  use  of  schoola,  and  likewise 
rents  of  the  property  so  received,  is  "proceeda," 
within  Const  1870,  art  8,  i  2,  providing  that 
property  granted  for  school  purposes  and  the 
ffroceeds  thereof  shall  be  applied  to  the  object 
for  which  such  grant  was  made ;  and  therefore 
such  property  and  the  rents  are  not  subject  to 
taxation. 

Appeal  from  Cook  County  Court;  L.  O. 
Ruth,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  J.  Hanberig,  county  treasurer  and  ex 
oEBcio  county  collector  of  Cook  County,  for 
Judgment  against  lands  for  delinquent  taxea 
The  dty  of  Chicago,  In  trust  for  the  use  of 
Bcbopls,  entered  objections,  which  were  sus- 
tained, and  relator  appeals.    AflSrmed. 

Rehearing  denied  October  24,  1905;  Cart- 
wright  C  J.,  and  Ricks  and  Scott  JJ->  dis- 
senting. 

James  H.  Wilkerson,  Co.  Atty.,  William  F. 
Strackmann,  Asst  Co.  Atty.,  and  John  C. 
Rlcbberg,  for  appellant  John  P.  Wilson 
and  Orrille  Peckham  (Isham,  Lincoln  & 
Be&le,  of  counsel),  for  appellee. 

B06GS,  J.  The  fee  of  lot  No.  17  In  county 
clerk's  subdivision  of  block  119,  in  the  School 
Section  Addition  to  Chicago,  and  the  east 
one-half  of  the  private  alley  west  of  and  ad- 
joining this  lot  except  the  Improvements 
thereon  and  leasehold  interest  therein,  was 
returned  by  the  county  treasurer  of  Cook 
county  as  delinquent  for  the  taxes  for  the 
year  1903,  and  the  county  treasurer  and  ex 
officio  collector  of  Cook  county  filed  his  appli- 
cation in  the  county  court  of  Cook  county  for 
a  Judgment  against,  and  for  an  order  of  sale 
of  the  fee  in,  the  said  premises.  Taxes 
against  the  leasehold  Interest  and  the  im- 
provements thereon  were  assessed  and  ex- 
tended in  the  sum  of  $6,040.41,  and  were  paid 
by  the  lessees. 

By  the  first  clause  of  the  sixth  section  of 
the  act  of  Congress  approved  April  18,  1818, 
c.  67,  8  Stat  430,  which  authorized  the  people 
of  Illinois  to  organize  a  state  government 


it  was  enacted  that  "the  section  numbered  16 
in  every  township  •  •  •  shall  be  granted 
to  the  state,  for  the  use  of  the  inhabitants  of 
such  township,  for  the  use  of  schools."  Said 
lot  17  is  a  part  of  section  16  of  the  town  in 
which  it  is  located.  This  lot  was  thereafter 
sold  by  the  proper  authorities  for  a  valuable 
consideration,  and  through  various  mesne 
conveyances  the  title  to  the  same,  in  the  year 
1860,  again  became  vested  In  the  United 
States,  and  was  used  by  the  national  govern- 
ment for  a  post-o£ace  site  until  tifter  the 
great  fire  in  Chicago,  which  occurred  in  1871. 
In  the  year  1873  the  United  States  made  an 
even  exchange  of  this  property  for  a  certain 
other  lot  also  located  in  said  original  section 
16,  and  which  had  never  been  sold  or  convey- 
ed since  it  was  originally  granted  by  the 
United  States,  and,  upon  said  exchange  being 
consummated,  the  title  of  the  property  In 
question  vested  in  the  dty  of  Chicago  for  the 
use  of  schools.  On  July  16,  1900,  the  board 
of  education  of  the  city  of  Chicago  demised 
the  premises  to  the  National  Safe  Deposit 
Company  for  a  term  of  99  years  from  the 
1st  day  of  July,  1900,  the  roit  reserved  be- 
ing $50,148  per  annum  to  July  1,  1908,  and 
$54,000  per  annum  during  the  remainder  of  the 
term,  which  rent  was  made  payable  quarterly 
in  advance.  In  addition  thereto  the  lessee 
covenanted  to  pay  all  water  rates  and  all 
taxes,  duties,  and  assessments,  general  and 
special,  levied  or  assessed  upon  the  premises 
during  the  continuance  of  the  lease.  A  build- 
ing not  ovnied  by  the  school  authorities, 
which  is  used  for  various  business  purposes, 
stands  on  the  premises.  The  city  of  Chicago, 
in  trust  for  the  use  of  schools,  filed  objections 
to  the  application  of  the  county  treasurer  and 
ex  officio  collector  for  Judgment  and  order  of 
sale  of  the  fee.  The  court  entered  a  Judg- 
ment sustaining  the  objections  and  denying 
the  application,  and  an  appeal  to  this  court 
has  been  prosecuted. 

It  is  objected  that  the  taxation  of  the  fee  of 
this  property  is  forbidden  by  section  2  of 
article  8  of  the  Constitution  of  1870,  which 
reads:  "All  lands,  moneys,  or  other  prop- 
erty, donated,  granted  or  received  for  schools, 
college,  seminary  or  university  purposes,  and 
the  proceeds  thereof,  shall  be  faithfully  ap- 
plied to  the  objects  for  which  such  gifts  or 
grants  were  made."  These  premises,  having 
been  received  in  exchange  for  another  por- 
tion of  school  section  No.  16,  are  to  be  regard- 
ed as  "proceeds"  of  lands  granted  by  the  gen- 
eral government  for  schools  purposes.  "Tak- 
ing the  words  in  their  ordinary  sense,  a  gen- 
eral power  to  dispose  of  land  or  real  estate 
and  to  take  in  return  therefor  such  proceeds 
as  one  thinks  best  will  Include  the  power  of 
disposing  of  them  In  exchange  for  other  lands. 
It  would  be  a  disposal  of  the  lands  parted 
with,  and  the  lands  received  would  be  the 
proceeds."  Phelps  v.  Harris,  101  U.  S.  880, 
25  L.  Ed.  855.  In  City  of  Chicago  v.  People, 
80  111.  384,  an  attempt  had  been  made  to  tax 
landa  which  had  been  purchased  by  tha  dl^C 
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In  Ita  (Sapadty  of  trustee  for  tb6  schools,  at 
a  sale  made  under  a  decree  foreclosing  a 
mortg:aKe  wblcb  had  been  given  to  secure  the 
loan  of  funds  arising  frOm  the  sale  of  school 
lands  In  section  10,  and  this  court  there  held 
that  under  the  constitutional  proylslon  above 
quoted  the  Legislature  was  without  power  to 
appropriate  any  portion  of  this  fund  to  de- 
fray the  expenses  of  municipal  bodies  other 
than  those  created  for  public  school  purposes, 
and  as  the  lawmaking  body  could  not  so  ap- 
propriate it  directly,  it  could  not  so  appropri- 
ate it  by  the  indirect  means  of  taxation,  "be- 
cause so  much  as  would  be  taken  from  the 
fund  by  taxation  would  be  an  unconstitution- 
al perversion  of  the  fund  to  that  extent" 
This  holding  was  on  the  theory  the  lands  pro- 
{nired  through  the  foreclosure  proceedings 
werq  "proceeds"  of  lands  in  the  school  sec- 
tion. But  it  Is  argued  that  the  income  real- 
ised troia  the  premises  by  way  of  reata  is 
not  to  be  regarded  as  "proceeds,"  and  there- 
fore not  within  the  prohibition  of  rsald  section 
2  of  article  8  of  the  ConeUtution  of  1870; 
that  the  property  proposed  to  be  taxed  in 
CUy  of  Chicago  t.  People,  supra,  was  nonpro- 
ductive,, and  the  right  to  ^  tax  it  was.denifsd 
because  to  tax  it  would  be  to  take  the  amount 
of  the  tax  from  the  corpus  of  the  fund ;  that 
.the  property  here  involved  produces  an  annu- 
al Income  by  way  of  rents,  and  that  taxes 
may  be  imposed  on  the  fee  of  the  premises 
to  an  amount  not  exceeding  theri^come  there- 
of without  a  depletion  or  reduction  of  the 
fund.;  and  that,  though  the  income  be  so  ap- 
plied to  the  payment  of.  taxes,  the  fund  itself 
— the  premises — may  still  "be  faithfully  ap- 
plied to  the  objects  for  which  such  gifts  or 
grants  were  made,"  and  that  this  is  all  that 
is  required  by  the  organic  law  of  the  state. 
We  think  that  the  annual  sums  received  as 
rental  tor  the  property  here  sought  to  be 
taxed  are  to  be  regarded  as  the  "proceeds" 
of  lands  granted  for  schools  purposes,  and 
that  to  seize  It  in  discharge  of  taxes  would 
be  an  unconstitutional  perversion  of  the  "pro- 
ceeds" of  lands  which  had  been  so  granted. 
What  is  the  meaning  to  be  given  the  word 
"proceeds"  when  lands  are  the  subject-matter 
to  which  It  Is  to  be  applied?  If  the  title  of 
land  Is  disposed  of,  that  which  is  recelv^ 
therefor,  whether  money  or  other  lands,  is, 
as  we  have  seen,  properly  called  the  "pro- 
ceeds" of  the  land.  If  the  land  be  retained, 
and  not  disposed  of,  that  which  It  produces 
by  way  of  rents  or  issues  constitutes  the 
"proceeds"  thereof.  In  Hunt  v.  Williams, 
126  Ind.  495,  20  N.  E.  177,  it  was  said :  "A 
devise  of  the  process  of  real  estate  Is  not 
materially  different  from  a  devise  of  the  In- 
come." It  was  at  one  time  seriously  ques- 
tioned Whether  school  lands  in  section  16 
could  be  lawfully  sold.  If  such  powet  was 
lacking,  it  is  clear  the  word  "proceeds"  could 
ohly  relate  to  tiie  rents  or  Issuies  of  the  land. 
In  Bradley  v.  Case,  3  Scam.  586,  the  court, 
by  a  barfe  majority,  detertnlned  that  the  Gen- 
eral Assembly  might  authorize  the  sale  of 
the'Kmdln  school  sections  numbered '16k 


While  then  considering  wbetBer  the  Legis- 
lature might  lawfully  authorize  the  sale  of 
school  lands  In  section  16,  we  said :  "Wheth- 
er they  shall  be  leased  for  a  term  of  years, 
rented  annually,  or  sold,  and  the  proceeds  in 
either  case  applied,  according  to  the  compact, 
to  the  use  of  schools,  appears  to  be  a  proper 
subject  of  state  legislation."  The  view  thus 
expressed  that  the  word  "proceeds"  embraced 
that  which  should  be  received,  whether  from 
the  sale  of  the  lands  or  from  the  rental  thereof, 
we  still  think  to  be  correct  This  expression 
was  that  of  a  majority,  only,  of  the  court 
but  the  dissenting  member  held  that  the 
lands  could  not  be  sold,  but  must  be  retained 
by  the  school  authorities.  If  so  retained, 
the  schools  could  only  be  benefited  by  some 
use  to  which  the  land  might  be  applied,  and 
the  proceeds  of  such  use,  namely,  rents,  would 
constitute  the  only  ben^dal  interest  of  the 
school  therein.  The  right  of  the  proper 
school  authorities  to  lease  school  lands  in 
school  section  16  Is  not  now  questioned,  and  as 
to  such  land  the  word  "proceeds"  Is  to  be  given 
the  sense  or  meaning  of  "income."  Being 
"proceeds  of  lands  granted  for  school  pur- 
poses," it  cannot  be  appropriated  by  indirect 
means  of  taxation  to  other  and  different  pur- 
poses. If  school  lands  be  sold,  and  money 
received  therefor.  It  becomes  the  duty  of  the 
proper  school  authorities  to  loan  the  money, 
and  the  interest  received  thereon  Is  properly 
embraced  within  the  meaning  of  the  word 
"proceeds"  of  such  moneys.  It  must  be  ap- 
plied to  school  purposes,  and  cannot  be  di- 
verted, by  way  of  taxation,  to  other  and  dif- 
ferent uses.  And  the  same  rule  logically  ap- 
plies to  and  controls  moneys  received  by  the 
school  authorities  from  rentals,  of  the  school 
lands. 

The  judgment  of  the  county  court  must  be 
and  is  affirmed. 

Judgment  affirmed. ' 


.(216  Ii;.  545) 
BURKE  et  al.  y.  HULLETT. 
(Supreme  Court  of  Illinois.    June  28,  1909.) 

1.  LaNDLOSD  and  TENAnT^DXTECTIVB  PXEU- 

ISES— Failubk  to  Bsfair. 

.  Where  a  landlord  retains  control  over  the 
passageways  of  a  building,  which  are  ns.ed  in 
common  by  the  tenants  he  is  liable  for  Injury  oc- 
caBloned  by  his  negligence  in  failing  to  keep 
them  in  repair,  after  notice  of  their  dangerous 
condition,  or  after  the  defect  ba»  continued  a 
sufficient  time  to  charge  him  with  constructive 
notice. 

[Ed.  Note. — For  eases  In  point,  see  vol.  82, 
Cent  Dig.  Landlord  and  Tenant  *  683.1 

2.  APPBAi—RBVIBW— WEIGHT  Of  BvinBltCE. 

The  Supreme  Court  on  the  question  wfaetli- 
er  there  was  any  evidence  of  notice  •  to  defend- 
ant, cannot  weigh  the  evidepce,  nor  Ignore 
the  testimony  of  an  unimpeached  witness,  and 
hold  there  was  nO  evidence  tending  to  establish 
actual  notice. 

8.   LASDIiOBD  AND  TENAHT— EteFBOTIVK  PBXM- 

ISES— Action  yoB  Injuries— Instbuctions. 

In  action   agaiiv'Jt  a  landlord  for  injuries 

resulting   from    the    defective   condition   qf    the 

premis<^, ' ' »   per^m^ory    instruction    for    da 
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fcndant  ahonld  have  b«en  given,  «her«  the  only 
erldenoe  that  the  injury  waa  cauaed  by  the 
detectiTe  condition  of  the  premises  was  that 
plaintiff  was  seen  to  enter  the  building  the  even- 
uig  before  her  deatli,  without  any  testimony  as  to 
when  she  was  injured,  and  that  her  injuries 
were  a  punctured  wound  several  inches  de^ 
and  it  waa  not  shown  that  such  an  injury  could 
have  been  produced  by  breaking  through  a 
rotten  floor. 

Appeal  from  Appellate  Conrt,  Flr«t  i>la- 
trlct 

Action  by  Maftett  Hullett,  as  adminlBtra- 
tor  of  the  estate  of  Sadie  Harrison,  deceased, 
against  John  L.  Bnrke  and  others.  From  a 
Judgment  of  the  Appellate  Court  affirming  a 
Judgment  for  plaintiff,  defendants  appeal. 
Beversed. 

Beheariog  denied  October  24,  1005. 

Foster  &  Bradley  (Thomas  B,  D.  Bradley, 
Wm.  Elmore  Foster,  John  C.  Stetson,  and 
Wm.  J.  Weldon,  of  counsel),  for-  appellants. 
Bobert  M,  Mitchell  and  Josiah  Burnham 
(John  Stuart  Roberts,  of  counsel),  for  appel- 
lee. 

WILKIN,  J.  This  ^8  an  action  brought  by 
appellee,  administrator  of  the  estate  of  Sadie 
Harrison,  deceased,  against  appellants,  as 
owners  of  a  certain  building,  to  recover  dam- 
ages  for  the  death  of  his  intestate.  The 
first  count  of  the  declaration  alleges,  that 
appellants  were  on  March  30,  1901,  the  own- 
ers »nd  lessors  of  a  certain  tenement  bouse 
containing  numerous  apartments  or  rooms, 
with  common  passageways,  landings,  and 
stairways  leading  through  said  house  to  the 
Tarlons  apartments  or  rooms  of  the  same, 
and  which  passageways,  stairways,  etc.,  were 
used  In  common  by  the  various  tenants  of 
said  building,  and  that  the  defendants  ex- 
erdsed  control  over  said  stairways,  passage- 
ways, ana  landings;  that  It  was  their  dut}^ 
to  ke^  said  passageways,  landings,  and 
stairways  in  reasonably  good  and  safe  re- 
pair for  the  purpose  of  Ingress  and  egress 
to  and  ftrom  said  apartments;  that  they  neg- 
lected to  keep  the  same  In  gqod  and  reason- 
able repair  for  the  uses  and  purposes  afore- 
said, and  on  account  of  defects  in  said  prem- 
ises the  said  Sadie  Harrison,  while  then 
and  there  walking  along  and  upon  said  pas- 
sageways, landings,  and  stairways  for  the 
puri>ose  of  Ingress  to  and  egress  fr,om  one  of 
the  rooms  or  suite  of  rooms  In,  the  said  tene- 
ment house  to '  the^  street,  alley,  or  court,  as 
by  law  she  had  a  right  to  do,  using  all  due 
care  and  caution  for  her  own  safety,  stepped 
In  and  upon  a  certain  decayed  and  rotten 
board  in 'said  passageway  and  landing,  and 
tripped,  stumbled,  and  fell  through,  upon, 
and  against  one  of  the  said  decayed,  rotten, 
and  insecure  boards  In  said  passageway, 
landing,  and  stairway,  and  was  then  and 
there  violently  thrown  forward  and  fell  In 
and  upon  the  landing  there  with  great  force 
and  violence,  by  reason  whereof  she  was  thep 
and  there  hurt,  cut,  and  wounded,  becoming 
sick,  sore,  and  disordered,  and  as  a  resu)t  of 
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tfae  said  Injury  so  recdved  she  died  on  the 
81st  day  of  March,  1901.  The  second  count 
Is  substantially  the  same  as  the  first,  with 
the  additional  allegation  that  a  portion  oiC 
said  premises  was  leased  to  Mary  MacMlens; 
that  one  Hanratty  was  at  the  time  of  the 
accident  a  lodger  and  roomer  In  her  apart- 
ment; that  the  deceased,  at  the  time  of  the 
accident,  was  upon  the  said  premises  by  the 
Invitation  and  request  of  said  Hanratty,  and, 
while  she  was  taking  articles  of  laundry  into 
said  apartment,  she  stepped  upon '  a  rotten 
and  insecure  board  on  the  porch,  landing,  or 
stairway  In  the  said  premises  and  was  then 
and  there  Injured,  as  a  result  of  which  she 
died.  To  the  declaration  the  defendants 
filed  a  plea  of  not  guilty,  and  upon  a  trial 
before  the  court  and  a  Jury,  at  the  close  of 
all  the  evidence,  they  requested  the  court.  In 
writing,  to  Instruct  the  Jury  to  find  them  not 
guilty,  which  was  denied.  The  case  was 
then  submitted  upon  the  arguments  of  coun- 
sel and  Instructions  of  the  court,  and  a  ver- 
dict was  returned  In  favor  of  the  plaintiff  for 
$1,000.  A  motion  for  a  new  trial  being  over- 
ruled. Judgment  was  entered  upon  the  verdict. 
An  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District,  where  the  judg- 
ment below  was  affirmed,  and  from  the  latter 
Judgment  this  appeal  has  been  taken.  The 
only  ground  of  reversal  Insisted  upon  here 
Is  that  the  trial  court  erred  in  refusing  to 
give  the  Instruction  to  find  for  the  defend- 
ants. The  following  facts  appeared  from  the 
the  evidence:  On  the  evening  of  March  80, 
1901,  about  9  o'clock,  the  deceased,  an  un- 
married colored  woman  some  40  years  of  age, 
engaged  with  her  mother  In .  carrying  on  a 
hand  laundry  In  the  city  of  Chicago,  was 
seen  to  enter  the  premises  described  in  the 
declaration,  owned  by  the  defendants,  for 
the  purpose  of  delivering  laundry  to  one  of 
the  tenants  in  said  building.  So  far  as  the 
evidence  shows,  she  was  neither  seen  nor 
heard  of  again  until  the  next  morning,  when 
a  physician  was  summoned,  and  found  her 
lying  upon  a  couch  In  a  room  occupied  by  one 
Hanratty,  the  tenant  to  whom  she  delivered 
the  laundry.  Upon  examination  the  physi- 
cian found  a  wound  below  t^e  knee  of  one 
of  her  limbs,  froiu  which  she  was  bleeding, 
and  bad  already  lost  a  large  quantity  of 
blood.  This  physlplan  did  not  attempt  to 
give  a  description  of  the  wound.  She  was 
soon  after  taken  to  her  home,  and  another 
physician  summoned  by  her  mother,  who 
testLQed  that  he  found  a  ragged  wound  some 
four  or  five  inches  below  the  knee,  to  the 
right  and  on  the  Inner  side.  In  the  fleshy 
part  of  the  leg;  that  he  probed  the  wound, 
and  found  It  two  or  three  Inches  In  d^th. 
The  witness  says:  "I  found  the  probe  en- 
tered something  like  1^^  to  3  Inches.  I  am 
of  the  opinion  that  the  wound  was  made  by 
some  ragged  li;iBtrument,  something  blunt, 
some  kind  of  an  Instrument  that  was  not 
keen  or  sharp.    She  was  Ja  .a  dying  oon^^ 
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tlon."  He  also  testified  that  he  bad  treated 
her  for  varicose  reins  In  both  l^s,  but  not 
for  six  or  eight  months.  Several  witnesses 
testified  that  on  the  porch  outside  of  the 
door  to  the  room  where  she  was  found  there 
was  8  broken  board,  around  which  there  was 
blood.  Indicating  that  some  one  had  broken 
through  the  floor  and  been  injured,  and  the 
theory  of  plaintifTs  case  is  that  the  deceased 
was  injured  in  that  manner.  A  police  oflScer, 
who  was  called  to  the  room  that  morning, 
testified,  among  other  things:  "I  entered  the 
premises  In  the  rear,  through  the  court 
There  is  a  driveway  a  little  to  the  rear  of 
Burke's  meat  market.  Between  the  meat 
market  and  this  house  there  Is  a  little  porch 
two  or  three  steps  high  from  the  ground  in 
the  rear.  I  saw  a  hole  in  the  porch  Just  as 
you  go  in  the  door.  I  saw  some  blood,  which 
had  been  swept  away.  Some  one  had  swept 
over  it  The  boards  In  the  walk  were  lengtii- 
wise  toward  the  building.  It  looked  as  If 
one  board  had  broken  through,  six  Inches 
wide,  but  the  boards  on  each  side  of  it 
were  not  broken.  Only  one  place  was  bro- 
ken." On  cross-examination  he  said:  "I  was 
called  there  about  half-past  seven  in  the 
morning.  I  found  this  man  Hanratty,  and 
I  believe  the  doctor  was  there.  It  was  Dr. 
Simpson,  the  first  witness.  I  know  nothing 
about  how  she  got  hurt  or  what  occurred, 
except  what  I  was  told.  The  hole  was  deep 
enough  to  let  a  man's  foot  in  down  to  the 
knee.  The  break  in  the  porch  had  been 
swept  over,  and  I  could  not  tell  whether 
It  was  a  fresh  or  old  one."  Another  wit- 
ness, who  testified  that  he  examined  the 
premises  with  a  view  of  making  a  diagram, 
some  time  after  the  accident  testified:  "I 
found  a  hole  at  the  rear  on  entering  the 
back  door  of  the  premises  occupied  by  Mac- 
Miens  and  Hanratty.  This  hole  was  covered 
over  with  a  piece  of  soap  box.  I  took  off 
the  piece  of  soap  box  and  took  a  piece  of 
wood  off  of  there  that  was  all  covered  with 
blood.  The  hole  was  made  between  two 
stringers  in  the  plank.  The  plank  was  rot- 
ten, and  there  was  a  piece  of  light  wood 
in  the  plank  that  had  been  broken  through. 
There  are  stairs  that  go  up  to  the  east  flat 
and  stairs  that  go  up  to  the  west  flat  im- 
mediately off  of  the  landing.  The  paper  I 
showed  you  is  the  best  I  could  do  by  way  of 
making  an  accurate  drawing  of  the  rear  of 
these  premises.  The  piece  of  board  was 
taken  from  there.  It  has  been  In  my  pos- 
session since  that  day.  I  got  it  after  the 
accident.  The  boards  In  the  landing  were 
rotten,  dirty,  and  decayed.  They  were  com- 
mon, ordinary  pine  boards;  I  should  say 
from  four  to  six  Inches  wide,  lying  In  a 
direction  from  the  entrance  to  the  door. 
There  were  two  or  three  steps  from  the 
ground  up  to  the  landing." 

The  building  at  which  it  Is  claimed  the 
injury  occurred  contains  six  flats;  the  one 
tn  which  the  deceased  was  found  being  rent- 
ed by  Mrs.  MacMlens,  and  one  of  the  rooms 


sublet  to  Hanratty.  There  were  stairways, 
hallways,  and  passageways  in  the  building, 
which  were  used  In  common  by  the  tenants 
to  go  to  and  from  their  several  apartments; 
and  the  evidence  tends  to  show  that  the  place 
at  which  the  broken  board  was  found  was 
in  one  of  these  passageways  used  In  com- 
mon by  the  tenants.  One  ground  upon  which 
api)ellants  claim  the  court  erred  In  refus- 
ing, to  take  the  case  from  the  Jury  is  that 
there  was  no  proof  offered  tending  to  estab- 
lish their  duty  to  keep  the  place  in  ques- 
tion In  repair.  The  law  is  that  where  a 
landlord  rents  all  of  the  premises  to  a  ten- 
ant or  tenants,  retaining  no  control  over 
any  portion  of  the  same,  he  is  not  liable 
to  keep  the  property  in  repair  In  the  absence 
of  a  contract  or  covenant  to  do  so ;  and  there 
is  no  duty  Imposed  upon  him  to  make  re- 
pairs, nor  Is  he  liable  to  a  tenant  or  othw 
person  for  Injuries  resulting  from  a  defective 
condition  of  the  leased  premises.  West 
Chicago  Masonic  Ass'n  v.  Cohn,  192  111.  210, 
61  N.  E.  439,  55  L.  R.  A.  235,  85  Am.  St  Rep. 
327.  But  where  only  a  portion  of  the  prem- 
ises are  rented,  and  the  landlord  retains  con- 
trol over  other  parts  of  the  same,  such  aa 
stairways,  passageways,  and  halls,  or  where 
he  rents  the  premises  to  several  tenants, 
retaining  control  over  a  part  of  the  same 
for  the  common  use  of  the  several  tenants, 
a  different  rule  applies.  As  stated  in  the 
American  and  English  Encyclopedia  of  Law, 
vol.  18,  (2d  Ed.)  p.  220:  "The  rule  laid  down 
by  the  weight  of  authority  is  that  where 
the  landlord  leases  separate  portions  of  the 
same  building  to  different  tenants  and  re- 
serves under  his  control  those  parts  of  the 
building  and  premises  used  In  common  by 
all  the  tenants,  he  is  under  an  implied  obliga- 
tion to  use  reasonable  diligence  to  keep  In  a 
safe  condition  the  parts  over  which  he  so  re- 
serves controL  Thus  it  Is  held  by  the 
weight  of  authority  that  an  implied  duty  Is 
Imposed  upon  the  landlord  to  keep  In  repair 
common  passageways  and  approaches  re- 
tained under  his  control  and  used  by  the 
several  tenants  as  the  means  of  access  to 
the  portions  of  the  premises  demised  to 
them,  and  that  the  landlord  is  liable  for  In- 
juries received  by  a  tenant  because  of  the 
landlord's  negligence  In  performing  this 
duty."  The  same  principle  is  announced  In 
Payne  v.  Irvln,  144  111.  482,  33  N.  E.  756.  In 
such  case  the  landlord  is  liable  for  Injury 
occasioned  by  his  negligence  In  falling  to 
keep  the  premises  in  repair,  and,  of  course, 
be  can  only  be  charged  with  negligence  for 
such  failure  after  notice  of  the  existence 
of  the  dangerous  condition  of  the  same,  or 
after  the  defect  has  continued  for  a  sufiBdent 
length  of  time  to  charge  blm  with  construct- 
ive notice  thereof.  On  this  question  the 
testimony  on  behalf  of  the  plaintiff  is  very 
unsatisfactory.  A  witness  named  Leddy 
testified  that  one  of  the  defendants  (Daniel 
Burke)  told  him  about  the  woman  getting 
hurt  and  that  "be  said  that  was  the  place 
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where  Mr.  Hanratty  irtiowea  Mm  where 
she  went  through.  He  had  given  orders 
before  he  went  to  Europe  [which  was  before 
the  accident]  to  have  It  fixed,  but  It  was  fix- 
ed too  late."  This  evidence,  If  entitled  to 
credit,  of  course  tends  to  prove  that  the 
owners  knew  of  the  defect.  The  witness 
was  positively  contradicted  by  Daniel  Burl^e 
as  to  the  conversation,  and  all  of  the  testi- 
mony In  the  case  Is  to  the  effect  that  the 
break  In  the  floor  was  not  there  previous 
to  the  day  of  the  alleged  accident.  In  fact, 
both  counts  of  the  declaration  aver  that 
deceased  stepped  in  and  upon  a  certain  de- 
cayed, rotten,  and  insecure  board,  etc.,  and 
broke  through  the  same,  thus  clearly  In- 
dicating that  the  theory  of  plaintiff's  case 
was  not  that  there  was  a  hole  In  the  floor 
previous  to  the  accident,  but  that  the  injury 
was  occasioned  by  reason  of  plaintiff  break- 
ing through  the  same.  Neither  is  there  any 
evidence  tending  to  prove  that  the  boards 
were  so  rotten  and  decayed  as  to  produce  a 
patent  defect,  charging  defendants  with 
notice  that  the  place  was  dangerous.  The 
Jury  would  undoubtedly  have  been  Justified 
in  finding  In  favor  of  the  defendants  on  the 
question  of  notice,  disregarding  entirely  the 
testimony  of  Leddy,  and  we  think  the  Appel- 
late Court,  having  the  right  to  weigh  the 
conflicting  testimony,  might  properly  have 
reversed  the  Judgment  below  on  that  point 
In  this  court  the  question  is  whether  there 
is  any  evidence  fairly  tending  to  support  the 
material  fact  of  notice.  On  this  question 
we  are  not  at  liberty  to  welch  the  evidence 
of  the  different  witnesses,  nor  can  we  wholly 
disregard  the  testimony  of  an  nnlmpeached 
witness.  We  cannot  tiierefore  say  there  is 
no  evidence  fairly  tending  to  establish  the 
fact  of  actual  notice  of  the  defective  condi- 
tltm  of  the  floor. 

There  Is  another  ground,  however,  upon 
which  we  think  the  peremptory  instruction 
sboald  have  been  given,  and  that  is  the  ab- 
sence of  proof  that  the  injury  complained 
of  was  caused  by  the  defective  condition  of 
the  floor.  Plaintiff  was  seen  to  enter  the 
building  the  evening  before  her  death  by 
three  disinterested  witnesses,  and  they  each 
swore  positively  that  she  did  not  at  that 
time  fall  or  meet  with  any  accident  They 
said,  "She  entered  safely— she  did  not  fall 
down;"  and  one  of  them,  speaking  of  her 
and  Hanratty  said,  "They  went  in  safely." 
In  view  of  this  uncontradicted  testimony 
the  only  theory  upon  which  plaintiff's  case 
could  rest  would  be  that  after  entering  the 
room  safely  she  att^npted  to  leave  It,  and 
thereby  received  her  injury,  and  of  that  fact 
there  Is  no  evidence  whatever.  Her  injury, 
as  described  by  the  physician,  was  a  punc- 
tured wound  some  two  or  three  Inches  deep, 
and  there  is  not  a  particle  of  testimony  In 
this  record  from  which  It  can  be  Inferred 
that  such  an  injury  could  have  been  pro- 
duced by  simply  breaking  tlirough  a  rotten 
and  decayed  floor.  The  physician  also  said 
that  the  wound  appeared  to  have  been  caus- 


ed by  some  blunt  dull  instrument  Neither 
he  nor  any  other  witness  testified  that  the 
Injury  might  have  been  produced  by  the 
foot  of  the  deceased  breaking  through  a  de- 
cayed plank.  Common  experience  and  ob- 
servation teach  that  an  injury  caused  by 
the  foot  and  limb  passing  tlirough  an  open- 
ing of  the  kind  here  described  wonld  produce 
an  abrasion  of  the  skin,  rather  than  a  punc- 
tnred  wound  of  the  depth  described. 

It  Is  to  be  remarked  that  both  MacMlens 
and  Hanratty,  who  were  the  only  witnesses 
present  at  the  time,  died  soon  after  the  al- 
leged acddent  and  this  fact  doubtless  ac- 
counts for  much  of  the  uncertainty  in  the 
evidence  as  to  how  the  Injury  was  occasion^ 
ed.  But  that  fact  cannot  relieve  the  plain- 
tiff of  the  responsibility  of  proving  the  sub- 
stantial, material  facts  of  his  case.  There 
Is  a  cloud  of  mystery  surrounding  the  case, 
leaving  it  wholly  to  conjecture  as  to  when, 
how,  and  in  what  manner  deceased  received 
the  Injury  which  caused  her  death.  While 
we  are  not  disposed  to  relax  the  rule  which 
makes  the  landlord  liable  for  the  failure 
to  keep  leased  premises  in  repair  in  cases 
of  this  kind,  yet  the  proof  ought  to  satis- 
factorily show  that  he  has  been  guilty  of 
negligence  In  that  regard,  and  with  reason- 
able certainty  establish  the  fact  that  the  in- 
jury complained  of  was  the  result  of  his 
failure  to  do  so.  The  latter  fact  was  not 
proved,  nor,  In  our  opinion,  did  the  evidence 
produced  before  the  jury  fairly  tend  to  es- 
tablish it 

The  judgments  of  the  circuit  and  appel- 
late courts  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  another 
triai. 

Rey&reeA  and  remanded. 


(ae  111.  553) 
DOWIE  V.  PRIDDLE. 
(Supreme  Court  of  Illinois.    June  23,  1905.) 

1.  IriBEL — Words    Libelous    Peb    Se — Jubti- 

FICATIOW. 

Where  a  declaration  for  libel  charged  that 
defendant  published  an  article  charging  plain- 
tiff with  being  a  "vile  person,"  "the  very  op- 
posite of  pious,"  "a  poor,  ungrammatical  igno- 
ramus," "a  heathen  man  and  publican  of  the 
worst  kind,"  "a  scoundrel,"  an  "insane  fa- 
natic," a  "poor,  insane  lanatic,"  a  "low,  mean 
coward,"  and  a  "paranoiac"  and  thi^t  he 
harbored  the  "intent  to  kill"  defendant;  that 
he  was  also  a  "low,  degraded  person,  lewd  and 
depraved,"  and  a  "teacher  of  lewd,  adulterous, 
and  polygamous  practices" — pleas  of  justifica- 
tion that  plaintiff  had,  "without  cause,  abandon- 
ed his  wife  and  children,"  had  made  "murder- 
ous and  diabolical  prophecies,"  had  "committed 
adultery,"  and  claimed  to  have  "visions  and 
revelations  direct  from  God,"  and  that  he  had 
also  stated  defendant  'Vould  be  killed,"  and 
that  he  was  "the  one  to  do  it,"  etc.,  did  not 
justify  the  charges  alleged,  and  were  therefore 
demurrable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  82, 
Cent  Dig.  Libel  and  Slander,  SI  219-224] 

2.  PLBADiwe — Dbmttbbbb  to  Replication. 

Whnre  in  an  action  for  libel,  a  demurrer 
was   filed  to   certain  replications,  vhh^^a^ 


244 


75  NOBTHBASTBBM  BBPOBTBB. 


pu. 


•utalned,  Ota  court  on  BnbMqDanUy  beeomlnf 
ntlsfied  that  pleas  of  Justification  were  Inaut 
fioient,  and  that  an  erroneoos  ruling  bad  been 
■Md«k  in  nfoslng  to  cutt  back  to  such  pleaa 
Um  demonNr  to  tlM  replication,  ahould  hare 
withdrawn  the  caae  temporarily  from  thp  jury, 
and  set  aside  the  order  sustaining  tlie  di-murrer 
to  the  replication,  and  carried  back  and  sus> 
tained  the  demurrer  to  the  pleas,  and  then  pe^ 
mitted  defendant  to  stand  by  Us  pleaa  or  plead 
orer. 

S.  LiBKL  — FiAL  or  OKirasAi,  lesum  —  THrX' 

DKRCK. 

Under  a  plea  of  the  general  Issue  In  an  a^ 
tion  for  libel,  defendant  was  not  entitled  to  prove 
specific  acts  of  misconduct  on  the  part  of  plain- 
tiff,  bat  was  confined  to  proof  of  his  general 
bad  character. 

[Ed.  Note. — ^For  cases  in  point  see  voL  32, 
Cent.  Big.  Libel  and  Blander,  {(  24&-253.] 

4.  Sahb— iHBTitncnoNs. 

Where,  In  an  action  for  libel,  the  words 
pnblisbed  were  dearly  defamatory  on  their  face, 
nnambiguons,  and  incapable  of  an  Innocent 
meaning,  it  was  not  error  for  the  court  to 
charge  that  they  were  libelons,  leaving  to  the 
Jury  only  to  say  whether  the  publication  was 
made,  defendant's  intent,  and  whether  the  pab- 
lished  words  were  true  or  false. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  82^ 
Cent  Dig.  Libel  and  Slander,  U  856-^59.] 

Appeal  from  Appellate  Court,  First  Dia- 
trict. 

Action  by  Samuel  O.  Prlddle  against  John 
Alexander  Dowle.  From  a  Judgment  for 
plaintiff,  affirmed  by  the  Appellate  Court 
<116  III.  App.  184),  defendant  appeals. 
Affirmed. 

Rehearing  denied  October  23,  1905;  Car^ 
wrlgtit,  a  3^  and  Boggs,  J.,  dissenting. 

Tliis  was  an  action  on  the  case  commenced 
In  the  circuit  court  of  Cook  comity  by  tlie 
appellee  against  the  appellant  to  recover 
damages  by  reason  of  an  alleged  libel  wliicb 
it  is  averred  the  appellant  bad  published  of 
and  concerning  the  appellee  in  a  certain  pub- 
lication, called  "Iieaves  of  Healing,"  of  which 
the  appellant  wag  the  editor.  The  declara- 
tion contained  three  counts.  The  libelons 
matter  set  out  in  the  first  count  was  publish- 
ed on  June  1,  1901,  and  charged  appellee 
with  being  a  "vile  person,"  "the  very  opposite 
of  pious,"  "a  poor,  ungrammatical  ignora- 
mus," and  a  "heathen  man  and  publican  of 
the  worst  kind."  That  set  out  in  the  second 
count  was  published  on  June  22,  1901,  and 
referred  to  the  appellee  as  *<a  scoundrel," 
an  "insane  fanatic,"  a  "poor,  insane  lunattc," 
a  "low,  mean  coward,"  and  a  "paranoiac," 
and  charged  that  the  appellee  harbored  the 
"intent  to  kill"  the  appellant  And  that  set 
ont  in  the  third  count  was  published  on  July 
13,  1901,  and  stated  the  appellee  was  a  "low, 
degraded  person,  lewd  and  depraved,"  and 
a  "teadier  of  lewd,  adulterous,  -  and  polyg- 
amous practices."  The  appellant  filed  the 
general  issue  and  two  special  pleas  of  Justi- 
fication, In  which  last-mentioned  pleas  he 
averred  tiiat  appellee  had,  "without  cause, 
abandoned  his  wife  and  children" :  that  he 
had  made  "mnrderbua  and  diabolical  prophe- 
cies"; that  he  had  "committed  aduiteiy"; 


that  jie  claimed  to  have  'Visions  aad  rerela* 
tlons  direct  from  God";  that  he  stated  ap- 
pellant "wonld  be  killed,"  and  that  he  was 
"the  one  to  do  it,"  etc  To  the  special  pleas 
filed  by  appellant  the  appellee  filed  a  genewi 
replication  and  three  special  replicationit 
denying  the  averments  contained  in  said 
pleas.  The  appellant  interposed  a  demurrer 
to  said  spedai  replications,  which  was  sus- 
tained; but  the  court  declined,  upon  request, 
to  carry  the  demurrer  badt  to  the  special 
pleas  of  justiflcation.  bat  held  said  special 
pleas  to  be  good.  The  case  was  tried  before 
a  Judge  other  than  the  one  who  settled  the 
issues  upon  the  pleadings,  and  upon  the  trial 
the  presiding  Judge  held  that  the  special 
pleas  were  bad,  and  that  the  demurrer  to  the 
special  replications  should  have  been  carried 
back  and  sustained  to  the  special  pleas  of. 
Justiflcation,  and  refused  to  permit  the  ap- 
pellant to  Introduce  any  proofs  under  said 
special  pleas  of  Justification.  The  Jury  re- 
turned a  verdict  for  $2,000  In  favor  of  the 
appellee,  upon  which,  after  overruling  a 
motion  for  a  new  trial,  the  court  rendered 
Judgment,  which  Judgment  has  been  ofi^m- 
ed  by  the  Appellate  Court  for  the  First  Die- 
trlct,  and  a  further  appeal  baa  been  prose- 
cuted to  thia  court 

V.  V.  Barnes,  Charles  E.  Lauder,  and  P.  B. 
Barnes,  for  appellant  Frederick  Mains,  for 
appellee. 

HAND,  X  (after  stating  the  facts).  It  is 
first  assigned  as  error  that  the  trial  court  wr- 
ed  in  sustaining  the  objection  of  appellee  to 
the  testimony  offered  by  appellant  to  prove 
the  various  acts  of  misconduct  of  ai^ellee 
set  up  in  the  special  pleas  of  dosttflcatlon 
filed  by  appellant  In  actions  toe  slander 
or  libel  the  defendant  may  deny  that  ho 
spoke  or  poblished  the  words  set  ont  by 
plaintlfC  In  his  declaration,  or  he  may  rely 
apon  the  truth  of  the  words  sp<AeB  w  pub- 
lished as  a  defense  to  the  action.  If  he  deny 
that  he  spoke  or  pnblished  the  words  declar- 
ed upon  by  Oie  plaintiff,  he  maymttlgato 
damages  in  two  ways:  First,  by  showing 
the  general  bad  character  of  the  plaintiff; 
and,  second,  by  proving  any  faets  whidi 
tend  to  disprove  malice.  But  under  a  denial 
that  he  spoke  or  pubHshed  the  words-  ho 
cannot  prove  the  words  declared  upoh  to  be 
true,  as  their  truth  can  only  be  established 
under  a  plea  of  JustlflcatioB.  A  plea  of  Jus- 
tification reqnlres  great  certainty  and  par- 
ticularity of  averment  The  Jnstlflcattui 
inust  be  of  the  very  cfaargo  it  is  attempted  to 
Justify,  and  it  is  not  permissible  to  set  op  a 
charge  of  the  same  general  nature,  hut  dis- 
tinct as  to  the  particular  subject  When 
the  charge  Is  specific,  then  the  plea  need 
only  allege  that  the  charge  is  true.  Where^ 
however,  the  charge  is  general,  the  plea 
must  state  the  facts  whldi  show  the  ehar^ 
to  be  true.  When  the  trial  Judge,  became 
satisfied  that  the  special  pleas  of  Jnstifla^ 
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tion  were  not  a  bar  to  Cbe  aotioQ,  and  that 
an  erroneous  ruling  bad  been  made  In  refus- 
ing to  carry  back  to  tbe  special  pleas  tbe  de- 
murrer to  the  special  replications,  be  should 
hare  withdrawn  the  case  temporarily  from 
the  Jury,  and  set  aside  the  order  sustain- 
ing the  demurrer  to  the  special  replications, 
and  carried  the  daunrrer  back  to  the  Evedal 
pleas  of  Justification,  and  entered  an  order 
sustaining  the  demurrer  to  said  pleas,  and 
then  permitted  the  defendant  to  stand  by 
bis  pleas  or  plead  over.  Ft  Dearborn  Lodge 
r.  Klein,  115  111.  1T7,  8  N.  E.  272,  66  Am. 
Bep.  133.  While  the  method  pointed  out  is 
the  ctnrrect  practice,  as  announced  In  the 
Klein  Case,  the  defendant  did  not  ask  the 
court  to  take  such  action,  nor  that  the  case 
be  continued,  but  proceeded  With  the  trial, 
and  put  In  proofs  of  the  general  bad  charac- 
ter of  'Uie  plaintlft  under  the  general  Issue. 
If  the  mUng  of  the  court  In  refusing  to  admit 
proof  nnder  the  special  pleas  of  jnstlflcatioa 
worked  no  Injury  to  the  defendant,  then  the 
error  of  the  court  in  not  setting  aside  the 
former  order  sustaining  the  demurrer 'to  the 
QMiclal  replications,  and  afterwards  carrying 
the  same  bacA  to,  and  sustaining  it  to,  the 
qiedal  pleas  of  Justification,  was  harmlessi 
and  should  not  work  a  reversal  of  the  case. 
We  think  It  clear  that  the  spetUfic  charges 
of  misconduct  set  up  in  said  spedal  pleas  of 
JuBtiflcation  against  the^  appellee,  such  as 
that  he  had,  "without  cause,  abandoned  his 
wife  and  children" ;  that  he  bad  "made  mur- 
deronu  and  diabolical  propheeieB";  that  he 
had  "committed  adultery";  tiiat  he  had 
claimed  to  have  Visions  and  revelatloiis 
direct  from  Ood" ;  that  he  stated  the  appei- 
lant  "would. be  killed;'  and  that  he  was  "the 
one  to  do  it,"  etc — ^were  not  answers 'to  the 
charges  set  out  in  the  declaration,  but,  at 
most,  were  averments  of  fact,  whioh,  if  sus- 
tained by  proof,  would  have  tended  only  to 
break  down  and  destroy  the-  character  of  the 
plaintiff,  and  did  not  establish  the  truth  of 
the  <diarge8  made  against  the  plaintlfC  by 
the  defendant  The  appellant  availed  hinv 
self  of  his  right  to  prove  the  general  bad 
character  of  the  appellee.  He  CM  not  have 
the  right  under  the  general  issue,  to  i^ve 
tpeciSc  acts  of  misconduct  on  the  part  of  the 
appellee,  but  was  confined  to  proof  of  his 
general  bad  characteff.  Sheahan  r.  Collins, 
20  IlL  328,  71  Am.  Dec.  271 ;  Stcader  v.  Sny- 
der, 67  lU.  401.  It  is  not  sufficient,  In  a  plea 
of  Justtfleation,  to  attack  the  character  of 
the  plaintifr  generally,  or  to  aver  his  general 
misconduct  but  the  plea  must  Justify  -  the 
very. words  contained  in  the  declaration— at 
least  those  that  are  actionable  Where  it 
was  averred  that  the  defendant  had  said  of 
the  plaintiff  that  he  had  stolen  "a  pot 
and  waiter,"  a  plea,  in  Jnstlflcatlon  tliat 
plaintiff  stole  "a  waistcoat  pattern"  was 
held  not  sufficient  Bastland  v.  Oaldwell, 
2  Bibb,  21,  4  Am.  Dec.  668.  And  in  an 
acticm  charging  plaintiff  with  adultery  with 
one  man,  an  answex  alibiing  that  she  had 


committed  adultery  with  ai^o&er  man  Is 
bad.  Buckn»  v.  Spanldlng,  127  Ind.  229,  26 
N.  B.  792.  A  plea  Justifying  the  words  as 
true  must  aver  the  truth  of  the  very  charge. 
It  Is  not  sufficient  to  plead  and  prove  the 
plaintiff  guilty  of  a  similar  offense,  or  even 
of  one  more  flagrant  Torrey  v.  Field,  10  Vt 
40& 

We  are  of  the  opinion  that  the  special 
pleas  of  Justification  flJed  by  the  defendant 
amounted  to  no  more  than  tlie  general  issue, 
and  that  the  specific  facts  averred  in  said 
pleas  were  not  admissible  in  evidence  in 
bar  of  the  action,  and  that  as  the  defendant 
gave  in  evidence  proof  of  the  general  bad 
choractw  of  the  plaintiff  under  the  general 
issue,  he  went  as  far  with  his  proof  as  nn- 
der the  law  he  was  entitled  to,  and  that  the 
trial  court  did  not  err  in  declining  to  permit 
him  to  prove  said  specific  facts  averred  in 
said  special  pleas  of  Justification. 

It  is  next  assigned  as  error  that  the  court 
misdirected  the  Jury  as  to  the  law  on  behalf 
of  the  appellee.  The  first .  Instnictlon  con- 
tained the  statement  "If  the  Jury  believe 
from  the  evidence  that  the  defendant  pub- 
lished the  libel,  as  charged  In  the  declara- 
tion, then  the  plaintiff  is  oatitled  to  recover 
in  this  suit ;"  and  it  is  said  that  the  instruc- 
tioa  assumed  the  matters  alleged  in  the  dec- 
laration to  be  libelous,  and  withdrew  that 
question  from  the  Jury.  The  rule  seems  to 
be  well  settled  that  where  the  words  pub- 
lished are  clearly  defamatory  on  their  face, 
and  are  unambiguous  and  Incapable  of  an 
innocent  meaning,  the  court  may,  as  a  mat- 
ter of  law,  declare  to  the  Jury  that  they  are 
libelous ;  leaving  it  to  the  Jury  to  say  wheth- 
er the  publication  was  made,  with  what  in- 
tent It  was  made,  and  whether  the  pobllBhed 
words  ^ere  true  or  false.  Hunt  v,  Bennett, 
19  N.  Y.  173;  Plttock  v.  O'NIell,  63  Pa.  253, 
8  Am.  Bep.  544;  Gregory  v.  Atkins,  42  Tt 
237;.Gabe  v.  McGlnnlB,'68  Ind.  538;  Pugh 
V.  McCarty,  44  Ga.  383 ;  Gottbehuet  v.  Hub- 
ach^,  36  Wis.  516;  Smith  v.  Stewart  41 
Mhin.  7,  42  N.  W.  696.  In  the  latter  case 
it  is  said :  "Where  the  words  are  unambigu- 
ous and  clearly  libelous  on  their  face,  in- 
capable of  an  innocent  mecmlng,  and  the  case 
free  froni'  any  evidence  tending  to  change 
their  natural  meaning,  it  is  both  the  right 
and  duty  of  the  court  in  civil  actions  to  in- 
struct the  Jury,  as  a  matter  of  law,  that 
they  are  defamatory."  The  questions '  in 
this  case  as  to  whether  the  publication  was 
made,  its  truth  or  falsity,  and  the  intent 
with  which  It  was  made,  were  left  to  the 
Jury.  We  thiak  the  instruction  wais  sub- 
stantially correct 

Instructions'  4  and  6  are  orlticlsed  6n  the 
ground  that  malice  is  assumed  therein  as 
proven  from  the  mere  publication  of  the  al- 
leged libelous  matter,  notwithstanding  the 
pleas  of  Justification.  Those  pleas  -were 
eliminated  from  the  case  by  the  trial  court 
as  amounting  to  notlUng  more,  than  JlievgeB-^ 
Jigilized  by  VjiJDvlt. 
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eral  issue.  We  do  not  tblnk  the  Instnictloni 
subject  to  the  criticism  made  thereon. 

We  think  the  Jury  were  instructed  correct- 
ly an  to  the  law  of  the  case. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 


CM  in.  E87.) 

PENN     PLATB     GLASS     00.     ▼.     JAMES 

H.  RICE  CO. 

(Snpreme  Court  of  Illinois.    Jane  23,  1905.) 

1.  Sales — Breach  of  Contbact — Mkasubb  of 
Damages. 

Whether  the  contract  was  for  the  sale  of 
(lass,  or  for  the  manufacture  and  sale,  the  pur- 
chaser having  broken  it  by  refusing  to  receive 
further  shipments,  and  having  requested  the 
seller  to  sell  the  glass  for  the  best  price  obtain- 
able, and,  he  having  done  so,  the  seller's  measure 
of  damages  was  the  difference  between  the  pric9 
obtained  and  the  contract  price. 

[Ed.  Note. — For  cases  in  point,  see  voL  4S, 
Cent  Dig.  Sales,  i  1107.] 

2.  Appeax— JtrDoifiCRT  or  Appeixate  Goubi 
—Conclusiveness. 

While  the  measure  of  damages  which  is  to 
be  applied  in  a  case  is  a  question  of  law,  the 
determination  of  the  Appellate  Court  as  to  the 
amoont  of  damages  due  a  par^  is  a  question  of 
fact,  binding  on  the  Supreme  Court. 
8.  Same — Law  of  the  Case. 

Where  a  case  is  reversed  by  an  appellate 
tribunal  and  remanded  for  new  trial,  the  prin- 
ciples announced  in  the  opinion,  on  a  retrial  in 
the  court  to  which  the  case  is  remanded,  and  on 
an  appeal  from  a  judgment  rendered  upon  such 
remandment,  mast  control,  if  the  case  presented 
on  the  second  trial  and  appeal  is  the  same  case ; 
but,  if  a  different  case  is  made  on  the  second 
trial,  the  principle  is  not  applicable. 
4.  Same — Assignment  of  Gbbobs. 

Error  cannot  be  assigned  on  the  opinion  of 
the  Appellate  Court. 
&.  Same — Rsvikw. 

Where,  on  appeal  to  the  Supreme  Court,  it 
appears  that  the  Appellate  Court  has  refused  to 
follow  its  former  opinion  filed  on  a  first  appeal, 
the  Supreme  Conrt  may  look  into  the  opmions 
of  the  Appellate  Court,  in  connection  with  the 
record,  to  see  whether  the  case  presented  to  the 
Appellate  Court  was  the  same  as  the  one  pre- 
sented on  the  first  appeal. 
6.  Same — Cross-Ebbobs — Assignment. 

Where  defendant  appealed  to  the  Appellate 
Court,  if  plaintiff  was  not  satisfied  with  the 
trial  court  s  holding  on  a  certain  question,  it 
should  have  assigned  cross-errors  in  the  Appel- 
late Court,  and,  having  failed  to  do  so,  could  not 
raise  the  question  for  the  first  time  on  appeal  to 
the  Supreme  Court. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  Penn  Plate  Glass  Company 
against  the  James  H.  Rice  Company.  From 
a  judgment  of  the  Appellate  Court  (117  111. 
App.  356),  reversing  a  Judgment  in  favor  of 
plaintiff,  but  rendering  one  In  plaintiff's  fa- 
vor, plaintiff  api)eals.    Affirmed. 

Rehearing  denied  October  24,  1905. 

This  was  an  action  of  assumpsit  commen- 
ced by  plaintiff  against  the  defendant  in  the 
circuit  court  of  Cook  county.  The  case  was 
tried  before  a  Jury,  and  resulted  In  a  verdict 
<md  Judgment  against  the  defendant  for  the 


sum  of  115,000.  An  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  District, 
where  the  Judgment  was  revonsed,  and  the 
cause  was  remanded  for  a  new  trial.  88  IlL 
App.  407.  On  the  case  being  reinstated  in 
the  circuit  court,  a  Jury  was  waived,  and  a 
trial  was  had  before  the  court,  which  re- 
sulted in  a  finding  and  Judgment  in  favor  of 
the  plaintiff  for  916,595.20.  The  defendant 
prosecuted  a  second  appeal  to  the  Appellate 
Court  for  the  First  District,  where  the  Judg^ 
ment  of  the  circuit  court  was  again  reversed, 
and  Judgment  was  rendered  In  the  Appellate 
Court  in  favor  of  tiie  plaintiff  for  the  sum  of 
19,121.30,  and  the  plaintiff  has  prosecuted 
an  appeal  to  tills  court 

It  appears  from  the  evidence  that  on  the 
2eth  day  of  June,  1896,  the  plaintiff  sold  to 
the  defendant,  at  an  agreed  price  per  square 
foot,  120,000  square  feet  of  poliriied  plate 
glass  stock  sheets,  which  it  was  to  deliver 
to  the  defendant  in  lots  of  10,000  feet  per 
month,  beginning  November  1,  1896,  at  its 
factory  at  Irwin,  Pa.  Plaintiff  delivered 
prl<»:  to  February  25,  1897,  to  defendant  35,- 
346  square  feet  of  glass,  and  the  defendant 
paid  the  plaintiff  therefor  the  sum  of  $18,- 
072.15.  On  that  date  the  defendant  wrote 
the  plaintiff  that  It  was  unable  to  accept  or 
pay  for  any  further  shipments  of  glass,  and 
notified  the  plaintiff  not  to  manufacture  for 
it  or  ship  to  it  any  more  glass  after  that 
date.  On  March  1st  the  plaintiff,  relying 
thereto,  said  it  had  a  contract  with  the  de- 
fendant under  which  it  had  been  shipping  It 
glassy  and  upon  which  contract  there  was 
still  due  It  about  85,000  feet  of  glass ;  that  it 
was  ready  to  perform  on  its  part,  and,  unless 
there  was  some  arrangement  to  the  contrary. 
It  should  expect  to  continue  shipments.  On 
March  8d  the  defendant  replied  it  meant 
what  It  said  in  its  letter  of  February  25th, 
and  again  notified  the  plaintiff  not  to  manu- 
facture for  It  or  ship  to  it  any  more  glass. 
On  the  11th  of  March  the  plaintiff  replied  it 
understood  the  defendant  bad  repudiated  the 
contract  of  June  26th,  and  it  should  hold  de- 
fendant responsible  for  all  loss  or  damage 
incurred  in  consequence  of  its  action.  On 
April  10,  1897,  the  plaintiff  commenced  suit 
Upon  the  trial  the  defendant  did  not  doiy 
that  there  had  been  a  breach  of  the  contract, 
or  that  It  was  liable  tot  damages  by  reason 
of  such  breach ;  the  only  controversy  be- 
tween the  parties  l>eing  as  to  the  amount  for 
which'  defendant  should  be  held  liable  to  the 
plaintiff  by  reason  of  Its  failure  to  receive 
and  pay  for  said  glass. 

The  Appellate  Court  incorporated  in  its 
Judgment  the  following  findings  of  fact: 
"The  court  finds  that  there  was  no  market 
price  at  the  time  of  the  breach  for  the  un- 
delivered glass  contracted  for,  and  no  evi- 
dence of  sales  or  other  evidence  reasonably 
tending  to  prove  market  value  at  the  time 
of  the  breach,  and  that  the  damages  assessed 
by  the  trial  court,  and  for  which  Judgment 
was  rendered,  are  97,473.80.  la  excess  of  the 
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damages  warranted  by  tbe  evidence;  alao 
that  the  appellant  requested  appellee  to 
sell,  and  appellee  sold,  the  undelivered  glass 
tor  the  best  obtainable  prices.  And  the 
court  doth  fnrtha:  find  that  the  said  appel- 
lee, the  Penn  Plate  Glass  Company,  a  corpo- 
ration, ought  to  hare  and  recover  of  and 
from  the  said  appellant,  the  James  H.  Rice 
Company,  a  corporation.  Its  damages  by  It 
In  this  behalf  sustained  herein  by  reason 
of  the  premises;  and  the  court,  upon  the 
all^atlons  and  proofs  In  the  record  In  this 
cause,  and  being  fully  advised  In  the  prem- 
ises, doth  assess  the  damages  of  said  appel- 
lee against  said  appellant  to  the  sum  of  nine 
thousand  one  hundred  and  tvrenty-one  dol- 
lars and  thirty  cents  ($9,121.30)." 

Winston,  Payne  &  Strawn  (John  Barton 
Payne,  of  counsel),  for  appellant  Smoot  & 
Byer,  for  ai^Ilee. 

HAND,  J.  (after  stating  the  facts).  The 
only  controversy  between  the  parties  to  this 
suit  Is  over  the  amount  for  which  the  plain- 
tiff Is  entitled  to  recover  judgment  against 
the  defendant  for  the  breach  of  the  contract 
entered  Into  by  them  June  26,  1896 ;  the  lia- 
bility of  the  defendant  being  admitted.  The 
question  of  the  amount  for  which  judgment 
shall  be  rendered  in  a  case  like  this  Is  a 
question  of  fact,  and  the  Appellate  Court 
having  fixed  the  amount  of  the  defendant's 
liability  by  its  findings  of  fact,  and  having 
rendered  judgment  against  the  defendant  for 
the  amount  thus  found.  Its  findings  of  fact 
upon  the  question  of  the  amount  of  defend- 
ant's liability  are  binding  upon  this  court, 
unless,  in  arriving  at  the  amount  for  which 
it  rendered  judgment  against  the  defendant, 
it  misapplied  the  law;  that  Is,  adopted  a 
wrong  measure  of  damages  In  fixing  the 
amount  of  the  defendant's  liability. 

It  appears  from  the  undisputed  evidence 
that  at  the  time  of  the  breach  of  the  contract 
there  remained  undelivered  of  the  glass  which 
tbe  defendant  had  purchased,  84,655  feet; 
and  the  Appellate  Court  found  that  the  de- 
fendant requested  the  plaintiff  to  sell,  and 
that  the  plaintiff  sold,  the  undelivered  glass 
for  the  best  obtainable  prices,  and  that  tbe 
plaintiff  Is  entitled  to  judgment  for  $9,121.30. 
There  has  been  a  great  deal  of  discussion  In 
tbe  briefs  filed  as  to  whether  the  contract 
between  the  parties  constitutes  a  contract  of 
sale,  or  one  for  the  manufacture  and  sale,  of 
said  glass.  In  view  of  the  findings  of  fact 
by  the  Appellate  Court,  we  thlnlt  those  ques- 
tions Immaterial.  If  the  plaintiff  had  the 
glass  on  hand,  ready  to  be  delivered,  at  the 
time  tbe  defendant  repudiated  the  contract, 
or,  if  the  glass  was  not  In  existence  at  the 
time  tbe  defendant  broke  the  contract,  we 
are  unable  to  see  that  either  of  those  con- 
ditions affects  in  any  way  the  amount  the 
defendant  sBould  pay  the  plaintiff  as  damages 
if  the  plaintiff,  after  the  breach  of  the  con- 
tract, at  the  request  of  the  defendant,  sold 
tbe  glass  It  bad  on  hand,  or  continued  to  man- 


ufacture glass,  and  afterwards  sold  the  glass 
so  manufactured.  The  plaintiff  would  have 
received  from  the  defendant  for  the  undeliv- 
ered glass,  had  the  defendant  accepted  and 
paid  for  the  same,  the  contract  price  there- 
for. The  defendant,  however,  refused  to 
accept  the  glass,  and  requested  the  plaintiff 
to  sell  the  undelivered  glass,  and  the  plain- 
tiff did  sell  the  same,  at  the  best  obtainable 
prices.  If  the  plaintiff,  after  the  glass  was 
sold,  deducted  the  amount  It  received  from 
said  sales  from  the  amount  It  would  have  re- 
ceived from  defendant,  had  it  acc^ted  and 
paid  for  the  glass  under  the  terms  of  the  con- 
tract, the  difference  between  those  amounts 
would  represent  the  amount  which  the  plaln- 
tlfl  was  damaged  by  reason  of  the  failure  of 
the  defendant  to  accept  and  pay  for  the  glass 
according  to  the  contract  The  Appellate 
Court,  by  its  findings  of  fact,  has  fixed  the 
difference  between  the  amount  which  the  de- 
fendant would  have  paid  the  plaintiff,  had 
it  accepted  the  glass  and  paid  for  It  undor 
the  contract,  and  the  amount  which  tbe  plain- 
tiff actually  did  receive  from  the  sale  of  the 
glass  to  other  parties,  at  $9,121.30.  The  pay- 
ment of  this  amount,  If  the  findings  of  fact 
by  tbe  Appellate  Court  are  correct — and  we 
are  bound  in  this  suit  to  assume  they  are — 
to  the  plaintiff,  when  added  to  the  amount 
which  It  received  from  the  parties  to  whom 
It  sold  the  glass,  will  fully  indemnify  It  from 
damages  by  .reason  of  the  breach  of  said  con- 
tract ;  ttiat  is,  the  receipt  of  said  amount  will 
give  the  plaintiff  the  same  amount  It  would 
have  received  bad  the  defendant  performed 
its  contract  Tbe  judgment  of  the  Appellate 
Court  works  out  justice  between  the  parties, 
and  we  see  no  reason  why  Its  conclusion  Is 
not  correct  from  a  legal  as  well  as  a  moral 
standpoint  The  law  Is  well  settled  that, 
where  the  vendee  refuses  to  receive  personal 
property  purchased,  the  vendor  may  resell 
the  same,  and  recover  the  difference  between 
the  contract  price  and  the  amount  received 
upon  the  resale;  and.  In  case  the  vendee  re- 
fuses to  receive  the  property  purchased,  it  is 
the  duty  of  the  vendor  to  mitigate  his  dam- 
ages so  far  as  he  reasonably  can.  Wrlgley 
V.  Cornelius,  162  111.  92,  44  N.  E.  406;  Brant 
V.  Gallup,  111  111.  487,  53  Am.  Rep.  63&  The 
parties  both  seem  to  have  recognized  and  to 
have  acted  upon  these  rules,  and  there  Is  no 
recognized  principle  upon  which  tbe  seller, 
either  in  law  or  equity,  can  be  placed  In  a 
better  position  than  he  would  have  occupied 
If  the  purchaser  had  performed  the  contract 
Tiernan  v.  Granger,  65  III.  351. 

It  appears  from  an  examination  of  tbe 
opinions  of  the  Appellate  Court  filed  in  this 
case  that  the  opinion  filed  on  the  second  ap- 
peal departed  from  the  rule  announced  In  the 
opinion  filed  by  that  court  when  the  case  was 
before  It  the  first  time,  as  to  the  measure  of 
damages  which  should  be  applied  In  deter- 
mining the  amount  of  the  liability  of  the  de- 
fendant for  a  breach  of  said  contract ;  and 
it  is  contended  the  first  opinion  settled  the 
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rale  as  to  the  measure  of  damages  to  be  ap- 
plied in  this  case;  that  Is,  that  question  be- 
came res  judicata  after  tlie  rendition  of  the 
first  opinion  by  the  Appellate  Court  The 
law  Is  clear  that,  when  a  case  Is  reversed  by 
an  appellate  trtbTina]  and  remanded  for  a  new 
trial,  the  principles  announced  by  the  appel- 
late tribunal  in  its  opinion,  on  a  retrial  of 
the  case  tn  the  court  to  which  the  case  is  re- 
manded, and  upon  an  appeal  from  a  Judg- 
ment rendered  upon  such  remandment,  must 
control,  if  the  case  presented  upon  the  sec- 
ond trial  and  appeal  is  the  same  case  as  the 
case  In  which  the  opinion  was  filed,  reversing 
and  remanding  the  case.  If,  however,  the 
case  is  remanded  for  a  new  trial,  and  a  dif- 
ferent case  is  made  upon  the  second  trial 
from  that  made  upon  the  first  trial,  by  the 
introduction  of  further  and  material  testi- 
mony, the  case  becomes  upon  the  second 
trial,  and  in  case  of  an  appeal  upon  the  sec- 
ond appeal,  a  new  case,  and  the  trial  and 
appellate  tribunals  are  required  to  consider 
the  entire  case  as  made  upon  the  second  trial, 
and  apply  such  principles  of  law  to  its  de*- 
cislon  as  are  applicable  to  the  new  ca8& 
Spring  Valley  Coal  Co.  v.  Patting,  210  111. 
842,  71  N.  E,  371 ;  West  v.  Douglas,  145  111. 
164,  34  N.  B.  141.  The  opinion  filed  upon  the 
first  appeal  shows  the  judgment  was  revei'sed, 
and  the  cause  remanded  for  a  new  trial.  It 
also  appears  from  the  last  opinion,  and  from 
the  testimony  of  certain  witnesses  foulid  in 
the  record  filed  on  this  appeal,  that  the  evi- 
dence upon  which  the  Appellate  Court- made 
Its  finding  of  fact  that  the  defendant  re- 
quested the  plaintiff  to  sell,  and  plaintiff 
sold,  the  undelivered  glass  for  the  best  ob- 
tainable prices,  and  upon  which  said  court 
held  on  the  last  appeal  that  the  measure  of 
damages  was  the  difference  between  the  con- 
tract price  and  the  price  at  which  the  glass 
was  resold,  was  not  in  the  record  when  the 
case  was  before  the  Appellate  Court  the  first 
time.  While  it  Is  true  that  error  cannot  be 
assigned  upon  the  opinion  of  the  Appellate 
Court  (Traeger  v.  Mutual  Building  &  Loan 
Ass'n,  189  111.  314,  69  N.  E.  544),  in  Illinois 
Central  Railroad  Co.  v.  Smith,  203  III.  608, 
70  N.  E.  628,  it  was  held  that  this  court  may 
rightfully  look  Into  the  opinions  of  the  Ap- 
pellate Court  for  the  purpose  of  advising  It- 
sfelf  as  to  the  ■  questions  considered  by  that 
court,  and  how  they  were  disposed  of;  and 
we  think,  when  the  Apiiellate  Court  has  re- 
fused to  follow  its  former  opinion  filed  upon 
the  first  appeal,  aa  appears  to  bo  the  case 
here,  this  court  may  look  Into  the  opinions 
of  that  court.  In  connection  with  the  record 
then  before  it,  for  the  purpose  of  satisfying 
itself  whether  the  case  presented  to  the  Ap- 
pellate Court  upon  the  second  appeal  is  the 
same  case  aa  that  which  was  presented  to  it 
on  the  first  appeal.  From  an  examination 
of  the  opinions  of  the  Appellate  Court  and 
the  record  on  file  in  thl«  case  on  this  appeal, 
we  are  convinced  that  the  case  made  on  the 
last  trial  so  far  differed  from  the  case  pre- 


sented to  the  Appellate  Court  upon  the  first 
Appeal  that  the  court  was  not  bound,  as  a 
matt«  of  law,  to  follow  tiie  rule  as  to  the 
measure  of  damages  announced  in  its  first  de- 
cision, but  might  apply  the  law,  as  It  then 
viewed  it,  to  the  new  state  <rf  facts  as  they 
appeared  In  the  last  record. 

It  Is  next  contended  that  the  Appellate 
Court  erred  in  neglecting  to  allow  the  plaintiff 
Interest  upon  the  amount  which  it  found  due 
the  plaintiff  from  the  date  of  the  breach  of 
the  contract  to  the  date  of  Judgment  in  that 
court  The  trial  court,  upon  propositions 
of  law  duly  submitted,  held  that  the  plaintiff 
was  not  entitled  to  interesrt  upon  its  demand 
against  the  defendant  The  defendant  ap- 
pealed from  the  Judgment  rendered  upon  that 
trial  to  the  Appellate  Court  The  holding 
of  the  trial  court  was,  howeva:,  upon  the 
question  of  interest,  in  Its  favor.  If  the 
plaintiff  was  not  satisfied  with  the  holding 
of  the  trial  court  upon  that  question,  It  should 
have  assigned  cross-errors  In  the  Appellate 
Court  challenging  the  correctness  of  the  hold- 
ing of  the  trial  court  In  declining  to  allow  It 
Interest  and,  having  failed  so  to  do,  It  Is 
bound  by  such  holding,  and  cannot  raise  the 
question  for  the  first  time  In  this  court  New- 
ell V.  Sass,  142  111.  104,  31  N.  E.  170;  Thomp- 
son Co.  V.  Whltehed,  185  111.  454,  56  N.  B. 
1106,  76  Am.  St  Rep.  51 ;  Columbia  Theatre 
Amusement  Co.  v.  Adslt  211  111.  122,  71  N.  EL 
8C8 ;  Kantzler  r.  Bensinger,  214  111.  589,  73 
N.  E.  874. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
afilrmed. 
.  Judgment  affirmed^ 


(»6  lU.  B7S> 
SANITARY  DIST.  OF  CHICAGO  ▼.  PITTS- 
BURGH,  FT.  W.  &  C.  RY.  CO.  et  al. 
(Supreme  Court  of  Illinois.    Oct  14,  1905.) 

1.  Pleading  —  Allegations  as  to  Title  — 
Conclusiveness  on  Party  Pleading.    * 

In  a  proceeding  to  condemn  land,  tbe  alle- 
gations of  tlie  petition  as  to  tbe  title  of  defend- 
ants are  conclusive  on  petitioner,  and  defend- 
ants need  not  prove  their  title. 

[Ed.  Note. — For  cases  in  point,  see,  vol.  18, 
Cent  Dig.  Eminent  Domain,  S  524 ;  vol.  39, 
Cent  Dig.  Pleading,  {  81.] 

2.  EmNENT  Domain— Petition— Requisites. 

In  a  proceeding  to  condemn  land,  it  is  tbe 
duty  of  the  petitioner  to' ascertain  the  title  to 
the  premises  bdore  commencing  tbe  proceeding, 
and  to  name  the  owner  in  tbe  petition ;  and,  if 
the  title  is  less  than  a  fee  simple,  it  should  be  so 
state'd. 

[Ed.  Note. — For  cases  in  point  see  vol.  18, 
Cent  Dig.  Eminent  Domain,  $  517.] 

3.  Same— Issues. 

While  only  a  petition  and  cross-petition  are 
conten^lated  by  the  statute  authorizing  condem- 
nation proceedmgs,  the  record  must  show  some 
sort  of  objection,  issue,  or  traverse  to  justify 
a  decision  Of  the  court  as  to  title. 

4.  Saue — Evidence  as  to  Compensation. 

Where  land  sought  to  be  condemned  for 
public  use  ia  a  portion  of  a  freight  terminal  of  » 
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raflwar  system,  it  has  no  market  vaine,  and  the 
market  value  of  other  property  ia  not  the  crite- 
rion for  ascertaining  the  compensation  which 
should  be  made. 
5.  Saiib. 

In  a  proceeding  to  condemn  land  used  as  a 
freight  terminal,  evidence  6f  the  extent  of  the 
business  transacted  at  the  termiqal  station,  aa 
well  aa  the  capacity  of  the  proi>erty  for  exten- 
sion to  meet  the  increasing  demands  of  the  busi- 
ness, is  properly  admitted. 

C    KVIDENCS— EXFESTS— QUIXIVIOATION. 

In  a  proceeding  to  condemn  land  occupied 
•8  a  railway  freight  terminal,  witnesses  who 
knew  the  value  of  property  ased  aa  a  freight 
terminal  were  qualified  to  testify  as  experts  as 
to  the  value  of  property-  songht  to  be  condemned, 
although  they  did  not  know  the  market  value  of 
property  generally  in  the  city  in  which  the  prop- 
erty in  question  was  situated. 
7.  Eminent  Domain — Vaitji  o»  Propbbtt— 

BVIDBNCE— RETtJBN   TOB    TAXATIOK. 

In  condemnation  proceedings,  returns  of  the, 
property  for  taxation,  made  by  the  lessee  of  the 
owner,  were  not  conclusive  on  the  question  Of 
▼alue. 
&  Saub— IioaDiATa    Pobsxssion  —  Insrsno* 

TIOR. 

In  a  proceeding  to  condemn  land  for  public 
ase,  in  which  there  is  no  stipulation  as  to  when 
{>03se8sion  of  the  land  shall  be  taken,  it  is  not 
•rrw  to  instruct  the  jury  that,  if  the  time  taken 
to  remove  a  portion  of  the  land  wliicb  it  waa 
proposed  to  remove  would  affect  the  amount  of 
damages  to  the  remainder,  they  should  estimate 
the  same  on '  the  basis  of  what  should  be  the 
ordinary  and  natural  oonsequences  to  the  tMp, 
and  the  damages  resulting  tharefrom. 

Appeal  from  Circuit  Court,  Cook  County; 
E.  W.  Clifford,  Judge. 

Condemnation  proceedlnga  by  the  Sanitary 
District  of  Chicago  agalost  the  Pittsburgh, 
Ft  Wayne  &  Chicago  Railway  Company 
and  others.  From  the  judgment,  petition- 
er appeals.    AfHrmed. 

James  Todd  and  Bddy,  Haley  ft  Wettcm 
(P.  C.  Haley  and  Charles  B.  Pegler,  of  ooun- 
mel),  tot  appellant.  Wilson,  Moore  ft  Mo- 
Xlralneh  Herrick,  Allen,  Boyeson  ft  Martin, 
and  Loescb  Bros,  ft  Howell,  for  appellees. 

OARTWRIGirr,  C  J.  Appellant  filed  In 
the  circuit  court  of  Cook  county  its  petition 
for  the  ascertainment  of  Just  compmsatlon 
to  be  paid  to  appellees  for  that  part  of  blocks 
89,  70,  71,  and  72,  and  that  part  of  Monroe 
Street  racated,  all  In  school  section  16, 
township  39,  range  14,  In  the  city  of  Chicago, 
lying:  easterly  of  a  certain  line  beginning  at 
«  flxed  point  in  the  sontii  line  of  Madison 
street  and  running  thence  southerly,  by  the 
'way  of  other  fixed  points,  to  a  point  In  the 
north  line  of  Van  Buren  street  as  described 
In  the  petition,  for  the  purpose  of  deQ)enlng, 
widening,  and  Improving  the  Chicago  river 
between  the  south  line  of  Madison  street 
and  the  north  line  of  Van  Btu«n  street ;  the 
eastern  boundary  of  the  tract  tieing  the  cen-. 
ter  thread  of  the  Chicago  river.  The  Pitts- 
burgh, Ft  Wayne  ft  Chicago  Railway  Com- 
pany and  its  lessees,  the  Pennsylvania  Rail' 
road  Company  and  the  Pennaylvanla  Com- 
pany, filed  their  cross-petition,  setting  forth 
that  the  att;ip  of  land  sought  to  be  taken  waa 


a  part  of  a  tract  of  land  constltutihg  the  pas- 
senger and  freight  station  of  the  Pittsburgh, 
Ft  Wayne  ft  Chicago  Railway  Company  and 
its  lessees;  that  said  tract  was  ^improved 
with  a  station,  baggage  rooms,  power  houses, 
freight  houses,  ofllces,  freight  tracks,  team 
tradis,  and  other  Illce  Improvements;'  that 
it  cdnstituted  the  principal  terminal  station 
of  the  railway  systems  of  the  cross-petition- 
ers in  the  city  of  Chicago;  and  that  by  rea- 
son of  the  taking  of  the  strip  to  be  appropri- 
ated by  the  petitioner  the  remainder  of  the 
property  would  be  greatly  damaged.  It  was 
agreed  Hiat  the  compensation  to  be  paid 
for  the  lands  taken  and  any  consequent  dam- 
age to  the  remainder  should  be  assessed  in 
one  sum.  Preliminary  to  the  trial  by  Jury 
of  the  amount  of  compensation  and  damage, 
the  petitioner  moved  the  court  to  ascertain 
and  determine  that  the  west  bank  of  the 
Chicago  river  was  upon  a  certain  line  alleged 
to  have  been  established  by  an  ordinance  of 
the '  dty  of  Chicago  passed  on  March  16, 
1857.  The  position  of  petitioner  on  that 
motion  was  that  the  legal  dock  line  was 
established  by  that  ordinance,  wtiiefa  at  some 
places  was  west  of  the  actual'  dock  line  in 
the  possession  of  the  defendants  and  as  it 
had  existed  for  many  years,  and  that  the 
defendants  should  be  limited  to  compensa- 
tion to  that  line,  except  where  conveyances 
to'  the 'railroad  company  limited  the  easterly 
boundary  to  lines  west  of  the  dock  line  and 
where  the  railroad  company  had  deeded 
lands  away.  Petitioner  contended  that,  so 
far  as  the  acttinl  dock  line  in  the  possession 
of  tlie  defendants  was  located '  east  of  the 
line  described  In  the  ordinance,  the  defend- 
ants had  Intruded  on  the  bed  of  the  river; 
that  if  the  defendants  caused  land  to  be 
made  in. the  river  outside  of  the  legal  line 
they  committed  a  wrong,  and  were  not  en- 
titled to  tlie  possession  of  such  made  land 
or  compensation  therefor.'  The  petitioner 
also  contended  that  it  should  not  be  required 
to  pay  for  the  vacated  end  of  Momroe  street 
described  In  its  petition,  on  account  of  cer- 
tain reservations  by  the  city,  in  the  vacation, 
of  A  right  to  lay  and  maintain  gas  and  water 
pipes  and  sewers  therein,  and  because  the 
vacated  premises  were  to  be  used  for  the 
purposes  of  a  passenger  station,  and  were 
not  so  used,  but  were  used  for  freight  and 
team  trades.  The  court  after  hearing  the 
evidence  of  the  respective  parties,  found  and 
adjudged  that  the  west  l>oundary  line  of 
the  river  waM  the  line  of  the  existing  dodc 
in  front  of  the  property ;  that  the  defendants 
had  certain  rights  In  Adams  and  Jackson 
streets  under  ordinances  and  contracts,  and 
had  title  to  the  vacated  part  of  Monroe 
street,  subject  to  the  rights  of  the  dty  of 
Chicago  therein.  .  To  the  decision  of  the 
court  on  these  questions  the  petitioner 
excepted.  A  Jury  trial  followed,  resulting 
In  a  verdict  finding  the  Just  compensation 
for  the  laud  taken  and  damages  to  the  r^ 
maluder  to  be  ilfi80,d4Sk    Thci  ma 
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mled  petitioner's  motion  for  a  new  trial,  and 
petitioner  excepted  and  prayed  an  appeal, 
which  was  allowed. 

The  proceeding  before  the  court  as  to  title 
was  not  based  upon  any  Issue  In  the  plead- 
ings. The  petitioner  described  the  proper- 
ty which  It  desired  to  appropriate,  lying 
easterly  of  the  line  described  In  the  peti- 
tion, between  Madison  street  on  the  north 
and  Van  Buren  street  on  the  south,  and  hav- 
ing its  east  boundary  line  In  the  center 
thread  of  the  Chicago  river.  As  a  matter 
of  fact,  the  easterly  part  from  the  dock  line 
to  the  center  of  the  river  was  submerged 
by  the  waters  of  a  navigable  stream  and 
was  already  subject  to  the  easement  of 
navigation.  The  statute  requires  a  petition 
setting  forth  a  description  of  the  property 
sought  to  be  taken,  with  the  names  of  the 
persons  Interested  as  owners  or  otherwise, 
and  If  the  estate  sought  to  be  condemned 
Is  a  limited  one  or  subject  to  conditions  or 
restrictions,  either  in  the  title  or  mode  of 
nse,  or  If  it  is  Incumbered  by  some  public 
easement  or  right.  It  should  be  set  out  In 
the  petition.  The  averments  of  the  petition 
as  to  the  nature  or  extent  of  the  estate  or 
title  of  the  defendants  are  not  binding  on 
the  defendants,  and  upon  a  proper  issue  the 
court  may  determine  such  questions ;  but 
such  averments  are  binding  on  the  petition- 
er, and  the  defendants  are  not  required  to 
establish  their  title.  Peoria  &  Rock  Island 
Railway  Co.  v.  Bryant,  67  111.  473.  If  a 
corporation  entitled  to  exercise  the  right 
of  eminent  domain  claims  that  it  already 
has  a  right  to  take  land,  a  petition  for  con- 
demnation is  not  the  proper  proceeding  to 
try  that  question.  It  was  the  duty  of  the 
petitioner  to  ascertain  the  title  to  the  prem- 
ises before  commencing  the  proceeding,  and 
to  name  in  the  petition  the  owner  of  the 
premises,  and.  If  the  title  was  less  than  a 
fee  simple  or  subject  to  an  easement,  it 
should  have  been  stated  In  the  petition.  Peo- 
ria, Pekin  Sc  Jacksonville  Railroad  Co.  ▼. 
Laurie,  63  III  264.  There  was  no  aver- 
ment on  the  subject  in  the  petition,  and,  so 
far  as  it  was  concerned,  the  defendants 
were  to  be  regarded  as  the  owners  of  an 
unincumbered  title.  They  were  In  the  ac- 
tual possession  of  the  land  to  the  existing 
dock  line,  and  had  been  for  many  years,  and 
under  the  petition  they  were  not  required 
to  prove  title.  While  only  a  petition  and 
cross-petition  are  contemplated  by  the  stat- 
ute, the  record  must  show  some  sort  of 
objection,  issue,  or  traverse  to  Justify  a  de- 
cision by  the  court  as  to  title,  and  in  this 
case  there  was  nothing  of  the  kind.  But 
although  the  proceeding  was  irregular,  and 
not  authorized  by  any  rule  of  practice,  the 
parties  Joined  in  it  without  objection,  and 
offered  evidence  as  to  what  part  of  the  land 
was  already  subject  to  the  easement  of  navi- 
gation and  to  what  line  the  defendants 
were  legally  entitled  to  occupy.  If  It  may 
be  considered  that  the  defendants  waived 
their  right  to  have  the  question  submitted 


on  proper  pleadings,  we  think  the  conclu- 
sions of  the  court  were  correct. 

The  charter  of  the  city  of  Chicago  In  force 
In  1857  gave  the  dty  power  to  widen  and  im- 
prove the  Chicago  river,  and,  inferentlally 
at  least,  to  establish  dodt  lines,  and  required 
the  council  to  give  notice  to  the  owner  of  an 
intention  to  appropriate  land  for  w^idening 
the  river.  After  such  notice,  commissioners 
were  to  be  appointed  to  ascertain  and  assess 
the  damages  and  compensation  due  the  own- 
ers of  land  taken  and  to  assess  such  damages 
on  property  benefited  by  the  Improvement 
On  March  16,  1857,  an  ordinance  was  parsed, 
which  was  approved  on  March  18, 1857,  estab- 
lishing dock  lines  on  each  side  of  the  Chi- 
cago river  from  Madison  street  to  Van  Buren 
street  On  March  23, 1857,  the  city  clerk  was 
directed  to  advertise  In  the  corporation  news- 
papers that  the  common  council  Intended  to 
take  and  appropriate  so  much  land  as  was 
necessary  to  straighten  and  widen  said  river 
from  Madison  street  to  Van  Buren  street  in 
accordance  with  a  survey  on  file  in  the  clerk's 
office.  On  April  3,  1857,  commissioners  were 
appointed  to  assess  the  damages  for  widening 
the  river  from  Madison  street  to  Van  Buren 
street  and  on  April  20th  two  commissioners 
were  appointed  in  place  of  two  of  the  origi- 
nal commissioners.  On  April  27,  1857,  there 
was  a  report  to  the  council  by  a  committee, 
recommending  that  the  east  line  of  the  sur- 
vey for  the  purposes  of  widening  the  river 
should  be  on  a  certain  line  east  of  said  first 
survey,  and  this  was  concurred  in  by  the 
council.  On  May  11th  a  commissioner  was 
appointed  in  place  of  another,  and  on  May 
14th  another  commissioner  was  substi- 
tuted. The  ordinance  establishing  the  dock 
lines  could  not  be  changed,  except  by  an- 
other ordinance;  but  all  the  evidence  show- 
ed that  the  ordinance  was  preliminary  to 
a  condemnation  proceeding  for  the  purpose 
of  widening  the  river  and  establishing  the 
dock  lines,  that  while  the  proceeding  was 
still  Incomplete  the  council  concluded  to 
change  the  west  line  from  the  survey,  and 
that  the  plan  was  never  carried  Into  effect 
So  far  as  the  record  shows,  nothing  further 
was  ever  done  in  the  matter,  and  in  1881 
an  ordinance  was  passed  tot  widening 
the  river  between  Adams  street  and  Van 
Buren  street  and  condemning  therefor  cer- 
tain premises,  and  a  petition  was  filed  in 
court  for  the  condemnation  of  the  same,  but 
was  never  brought  to  trial.  The  evidence 
showed  that  the  dock  between  Madison  and 
Adams  streets  was  originally  constructed  on 
the  present  line  In  1856  and  has  been  recon- 
structed several  times  on  the  same  line. 
There  was  evidence  that  In  making  excava- 
tions between  Adams  street  and  Van  Buren 
street  it  was  found  that  the  shore  line  was 
at  somfe  time  west  of  the  dock  line  and  that 
there  were  remains  of  an  old  dock  west  of 
said  line;  but  the  present  dock  had  existed 
for  a  great  >inny  years,  and  had  been  In  the 
possession  of  the  defendants,  and  so  far  as 
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the  evidence  shows  the  dock  was  placed 
where  the  owners  of  the  abntting  land  bad 
the  legal  right  to  place  It,  not  beyond  the 
Une  of  navigability  of  the  stream,  and  not 
obstructing  navigation  or  impairing  the 
rights  of  others.  City  of  Chicago  v.  Laflin, 
48  111.  172.  The  greater  part  of  the  line  was 
not  In  dispute,  and  there  has  never  been  any 
controversy  between  the  dty  of  Chicago  and 
the  defendants  In  regard  to  the  location  of 
the  do(^ 

The  station  grotmda  are  abont  15  feet  be- 
low  the  level  of  the  adjacent  streets,  and 
Adams  and  Jackson  streets  are  carried  over 
the  grounds  by  means  of  viaducts  constructed 
by  the  railroad  company  under  contracts  and 
ordinances,  and  the  defendants  have  the  right 
to  lay  tnu^s  oa  the  grounds  imder  the  via- 
ducts. Monroe  street,  from  Canal  street  to 
the  dodc  Hue,  was  vacated  by  the  city  of  Chi- 
cago so  long  as  It  should  be  used  for  railroad 
imssenger  and  depot  purposes,  and  no  longer. 
The  lots  abutting  on  the  street  bad  been  sold 
and  conveyed,  and  the  plat,  not  being  made, 
certified,  and  acknowledged  In  accordance 
with  the  statute,  amounted  to  a  common-law 
dedication,  so  that  the  abutting  owners  took 
title  to  the  center  of  the  street  subject  to  the 
«asem«it.  On  the  vacation  the  title  to  the 
«rtreet  was  In  the  defendants  as  abutting 
owners,  subject  to  the  condition  upon  which 
the  vacation  was  made.  The  passenger  sta- 
tion does  not  extend  from  Canal  street  to  the 
river.  The  passenger  building  extends  across 
Monroe  street  next  east  of  Canal  street,  and 
tbe  train  shed  and  passenger  tracks  are  east 
of  that  building,  but  do  not  extend  to  the 
river.  The  defendants  had  been  in  possession 
of  the  premises  since  1861.  If  there  was  a 
breach  of  the  condition  subsequent  as  to 
tbat  part  next  the  river,  which  tbe  dty  could 
take  advantage  of,  there  had  been  no  elec- 
tI<Hi  by  the  city  to  do  bo  by  a  re-entry  or  any 
equivalent  act.  The  dty  never  declared  a 
forfeiture  or  took  possession  for  a  breach  of 
tbe  condition.  The  finding  of  the  court  was 
tbat  the  defendants  were  owners  subject  to 
tbe  rights  of  the  city  of  Chicago  In  the  vacat- 
ed streets,  and  the  finding  was  not  Incorrect 
On  the  trial  before  the  Jury  the  petitioner 
produced  a  number  of  witnesses,  who  had 
had  experience  In  dealing  in  real  estate  In 
the  city  of  Chicago,  who  testified  that  the 
strip  to  be  appropriated  to  the  uses  of  the 
petitioner  had  a  market  value  by  the  square 
foot,  and  they  gave  their  opinion  as  to  such 
value,  varying  from  $8  to  $9.22  per  square 
foot.  An  average  of  their  testimony  showed 
tbe  value  of  the  land  taken  to  be  $503,012.06. 
The  cost  of  building  docks  and  improvements. 
Including  buildings,  tracks,  etc.,  was  estimat- 
ed by  them  at  $300,945.68,  making  a  total  of 
$803,957.74.  Adding  to  this  the  cost  of  han- 
dling freight  at  other  points  for  one  year 
during  reconstruction  of  the  terminal,  which 
was  estimated  at  $82,887,  the  total  compensa- 
tion and  damages  would  be  $886,844.74.  On 
the  part  of  defendants  a  number  of  witnesses, 
who  were  familiar  with  tbe  nature  of  eucb 


property  and  the  use  to  which  it  was  de- 
voted as  a  freight  terminal  and  an  essential 
part  of  the  railway  system,  gave  their  opin- 
ions that  the  entire  terminal  property  was 
worth  about  $15,000,000,  and  that  the  value 
of  the  part  taken,  with  the  damage  to  tbe  re^ 
mainder,  would  be  about  $5,000,000.  Tbe 
Jury,  as  before  stated,  fixed  the  compensa- 
tion and  damages  at  $1,389,940,  which  was 
above  the  estimates  of  tbe  petitioner's  wit- 
nesses and  very  far  below  the  amount  testi- 
fled  to  by  the  witnesses  for  the  defendants. 

It  is  urged  that  the  court  permitted  wit- 
nesses for  tbe  defendants  to  testify  to  tbe 
value  of  the  property  without  qualifying 
themselves  to  give  an  opinion  on  the  subject; 
and,  on  the  other  baud,  it  is  insisted  tbat 
the  testimony  of  the  witnesses  for  the  peti- 
tioner was  based  on  tbe  value  per  square 
foot  of  real  estate  in  the  city  of  Chicago,  dis- 
connected from  the  use  to  which  the  property 
was  put  as  a  railway  terminal,  divested  of 
Its  character  as  such  a  terminal,  and  separat- 
ed from  the  railway  system  of  Which  it  was 
an  Integral  part  The  property  taken  con- 
stituted part  of  the  freight  and  passenger 
terminal  of  the  railways  of  the  defendants 
In  tbe  city  of  Chicago,  and  amounted  to  about 
one-sixth  of  such  terminal,  and  It  Is  conceded 
that  It  would  be  necessary  to  entirely  re- 
construct the  freight  department  of  the  ter- 
minal station  on  a  new  plan,' with  new  freight 
houses  and  new  conveniences  for  doing  busi- 
ness. The  terminal  was  in  the  center  of  tbe 
largest  manufacturing  and  commercial  dis- 
trict In  the  city  of  Chicago,  and  bad  great 
practical  advantages  in  being  close  to  the 
center  of  traffic  and  therefore  easily  acces- 
sible. The  witnesses  for  the  petitioner  stat- 
ed tbat  they  took  into  account  tbe  use  to 
which  the  property  was  put  and  Its  adapt- 
ability to  such  purpose,  and  that  it  had  a 
market  value,  which  they  stated.  But  it  is 
perfectly  clear  from  their  testimony  that 
none  of  them  had  any  definite  idea  of  the 
value  of  the  property  to  the  owner  In  connec- 
tion with  the  use  to  which  It  was  put  Tbelr 
estimates  of  value  per  square  foot  were  on 
tbe  basis  of  ordinary  real  estate  sold  in  tbe 
market  in  that  way.  The  witnesses  for  tbe 
defendants  did  not  know  the  market  value, 
by  the  square  foot  or  otherwise,  of  property 
in  the  city  of  Chicago,  and  had  not  dealt  in 
real  estate  In  that  way;  but  they  knew  tbe 
value  of  the  property  as  a  freight  terminal, 
and  were  fully  qualified  to  give  their  opinions 
on  that  subject  The  Jiwy  were  called  upon 
to  determine  the  value  of  an  integral  portion 
of  a  freight  terminal  which  was  a  part  of 
extensive  railway  systems,  and  the  damage  to 
the  residue,  and  it  was  property  which  had 
no  market  value.  Where  lands  proposed  to 
be  taken  have  a  market  value,  such  value  is 
the  standard  of  Just  compensation  because 
it  will  give  to  the  owner  all  be  Is  entitled  to 
under  the  law.  But  that  method  of  valua- 
tion cannot  be  applied  to  property  which  has 
no  market  value.    The  Constitution  and  tbe 
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law  require  that  the  owner  of  property  shall 
receive  such  compensation  that  he  will  be  as 
well  off  after  the  taking  as  he  was  hefor& 
To  do  that  It  Is  necessary  to  determine  what 
the  property  Is  worth  to  the  owner,  and  un- 
less he  receives  what  It  Is  worth  to  him  he 
does  not  receive  just  compenaatloo,  It  Is 
matter  of  common  knowledge  that  such  prop- 
erty as  this  and  devoted  to  such  a  use  is  not 
bought  and  sold  in  the  market  or  subject  to 
sale  in  that  way,  and  that  such  property  has 
DO  market  value  in  a  legal  sense.  The  prop- 
erty being  devoted  to  a  special  and  partic- 
ular use,  the  general  market  value  of  other 
property  was  not  a  criterion  for  ascertaining 
compensation,  although  It  might  throw  some 
light  on  the  actual  value. 

One  of  the  Important  considerations  In 
ascertaining  the  value  of  property  which  has 
no  market  value  is .  its  productiveness  and 
capabilities  for  yielding  profits  to  the  own- 
er.  The  court  admitted  evidence  of  the  ex- 
tent of  the  business  done  at  the  terminal 
station,  and  witnesses  for  the  defendant 
based  their  estimates  of  the  value  of  the 
whole  property,  the  part  taken  and  the  dam- 
age to  the  residue,  upon  the  business  handled 
at  the  station  and  the  profits  of  such  busi- 
ness. It  Is  insisted  that  the  «eurt  erred  in 
admitting  such  eridence,  which  enabled  the 
witnesses  for  -  the  defendants  to  arrive  at 
an  intelligent  estimate  of  the  value  of  the 
property.  We  think  there  was  no  error  in 
admitting  the  evidence.  Although  the  prof- 
its of  a  business  do  not  determine  the  value 
of  land.  It  Is  proper  to  show,  in  arriving  at 
the  market  valne,  that  It  Is  valuable  fOr 
certain  purposes  and  productive  to  the  own- 
er. De  Buol  v.  Freeport  &  Mlsaisaippi  Riv- 
er Railway  Ck>.,  Ul  UI.  409.  The  extent 
of  the  business  done  upon  the  property  neces- 
sarily affected  Its  value^  and  the  profits  of 
the  business  were  neither  made  a  test  of 
value  nor  allowed  as  compensation.  There 
was  no  ruling  of  the  court  or  any  instruc- 
tion under  which  profits  could  be  or  were 
allowed,  but  the  productiveness,  capabilities, 
location,  and  amount  of  business  done  was 
a  proper  matter  to  be  before  the  Jury.  It  is 
conceded  that  the  defendants  had  a  right  to 
show  the  use  to  which  the  property  was  de- 
voted and  how  it  was  used  at  the  time  of 
filing  the  petition,  and  we  think  It  was  pirop- 
er  to  prove,  as  bearing  on  Its  value,  the 
amount  of  business  transacted,  the  capac- 
ity of  the  property  for  such  business,  and 
its  capacity  for  expansion  to  meet  the  In- 
creasing demands  of  business.  Where  prop- 
erty, by  reason  of  being  applied  to  a  partic- 
ular use,  has  a  particular  value  to  the  own- 
er, that  value  is  to  be  ascertained  and  allow- 
ed as  compensation.  Lake  Shore  &  Michigan 
Southern  Railway  Co.  v.  (Chicago  &  Western 
Indiana  Railroad  Ca,  100  111.  21;  Chicago  & 
Northwestern  Railway  Co.  v.  Chicago  & 
Evanston  Railroad  Co.,  112  III.  5S»;  Chi- 
cago &  Western  Indiana  Railroad  Co.  v. 
Knglewood  Ooimectiug  Railway  Co.,  115  IlL 


375,  4  N.  B.  246,  66  Am.  Rep.  173;  Chicago, 
Burlington  &  Qulncy  RaUroad  Co.  t.  Otty 
of  NapervUle,  IQS  III.  87,  47  N.  E.  794. 

Complaint  is  made  of  the  eighth  Instruc- 
tion given  at  the  request  of  defendants.  The 
court  had  admitted  in  evidence  returns  for 
taxation  made  by  the  Pennsylvania  Com- 
pany, lessee  of  the  owner,  on  which  the  value 
of  the  whole  property  was  givw  at  leas 
than  half  the  value  as  shown  by  the  evi- 
dence for  the  petitioner.  The  instruction 
stated  that  the  returns  did  not  purport  to 
be  made  by  the  Pittsburgh,  Ft  Wayne  A 
Chicago  Railway  Company,  but  by  the  Penn- 
sylvania Company,  the  lessee;  that  said  re- 
turns were  not  admitted  as  proving  the  value 
of  the  property  on  the  market  for  sale  or 
to  the  ownefi  but  as  having  a  bearing  on 
the  question  of  value;  that  it  was  the  duty 
of  the  jury  to  determine  the  real  value  of 
the  property,  and  unless  the  returns  for  taxa- 
tion represented  the  real  value  the  jury 
should  award  to  the  owner  such  real  value. 
The  defendants  protested,  and  now  protest, 
that  the  returns  were  not  admissible  in  evi- 
dence. But  that  question  is  not  before  us 
on  this  appeal.  On  the  question  whether  a 
return  for  taxation  Is  admissible  In  evi- 
dence as  tending  to  show  the  value  of  prop- 
erty there  is  a  conflict  of 'authority,  and  wo 
do  not  express  any  opinion  upon  the  subject; 
but  they  are  not  held.  In  any  case,  to  be  a 
criterion  of  value  or  conclusive.  The  re- 
turns did  not  purport  to  be  made  by  the  own- 
er of  the  property,  and  therefore  had  no 
force  as  admissions  of  value,  and,  whether 
admissible  In  evidence  or  not,  there  was  no 
error  in  giving  the  instmctlon  to  the  effect 
that  th^  were  not  conclusive. 

In  the  statement  of  facts  preceding  the 
brief  and  argument  of  counsel  In  support  of 
the  errors  assigned,  there  is  a  statem^it 
that  the  court  gave  an  Instruction  inform- 
ing the  jury  that  under  the  law  petitioner 
had  a  right  to  stipulate  and  agree  on  the 
trial  of  the  case  as  to  the  time  after  the 
entry  of  judgment  when  it  would  cut  away 
the  strip  condemned,  and  that,  no  such  stipu- 
lation or  agreement  having  been  made,  K 
the  jury  found,  from  the  evidence,  that  the 
time  taken  to  remove  the  strip  would  enter 
into  and  affect  the  amount  of  damages  to 
the  remainder,  they  should  estimate  the  same 
on  the  basis  of  what  would  be  the  ordinary 
and  usual  consequences  of  cutting  away  and 
removing  the  strip  and  the  damages  result- 
ing therefrom.  The  instruction  is  not  men- 
tioned in  the  brief  or  in  the  argument  In 
support  of  the  brief,  and  therefore  It  Is 
perhaps  not  necessary  to  notice  It  It  seems, 
from  the  statement  of  facts,  to  be  regarded 
by  counsel  as  objectionable,  but  there  was 
no  error  in  giving  it  If  the  petitioner  de- 
sired the  damages  assessed  on  the  basis  that 
it  would  do,  the  work  of  removal  in  any 
particular  manner  or  give  any  particular 
time  for  reconstruction  and  adjustment  of 
the  property  to  the  uses  to  which  It  was 
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devoted,  or  would  do  anything  wtddi  would 
limit  or  restrict  the  damages  resulting  from 
the  exerclj9e  of  its  legal  right  to  remove  the 
■trip  on  payment  of  compensation,  It  should 
have  presented  some  plan,  stipulation,  or 
agreemoit  to  that  effect  'If  that  had  been 
done,  the  damages  would  have  been  assessed 
<Hi  the  basis  of  the  plan  or  stipulation;  but  in 
the  absence  of  anything  of  the  kind  it  was 
proper  for  the  Jury  to  assess  damages  in- 
view  of  the  legal  ri^t  of  the  petitioner  to 
enter  upon  the  i»'emlses  upon  payment  of 
the  compoisatlon  ascertained. 

We  find  no  error  in  the  rteord,  and  the 
verdict  was  not  against  the  preponderance  of 
the  evidence.    The  judgment  la  afDrmed. 

Judgment  afltomed. 


(189  Masa.  347) 

OOBSIGIiIA  V.  BUBNHAM. 

(Snpieme  Judicial  Court  of  Maaaaclrasetta. 

Franklin.    OcL  18,  1906.) 

1.  APPicAir-'Bn'XOT. 

Ab  appeal  to  the  Supreme  Judicial  Court 
from  the  suiierior  court  does  not  transfer  the 
entire  case,  but  only  such  questions  of  law  as 
are  apparent  on  the  record. 

[Bd.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Brror,  |  2887.] 

2.  Savs  —  jbiBUiBSAi.  or  AppbaIi  — Tdu  roB 
MoTioa, 

While,  In  an  action  by  trtistee  process,  It 
was  open  to  the  trustee  to  have  moved  the 
Supreme  Judicial  Court  to  dismiss  plaintiff's 
appeal  from  an  order  discharging  the  trustee  be- 
cause the  iu>peai  was  prematurely  entered,  such 
aaestioa  of  jurisdiction  could  not  be  raised  for 
lie  first  time  at  the  argument  of  the  appeal. 
[Bd.  Note. — For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |  1878;  vol.  8, 
Cent  Dig.  Appeal  and  Brror,  {{  8149,  8150.] 

&  Gabnishuxnt— LTAfiiLirr  ot  Oabnisbkb. 
Before  the  owner  of  a  building  was  sum- 
moned as  trustee  on  a  debt  against  the  con- 
tractor, the  contractor  had  admitted  a  failure  to 
complete  the  contract,  and  had  elected  to  stand 
thereon  and  promised  to  complete  the  same,  and 
had  acceded  to  the  owner's  contention  that  the 
balance  of  the  price  was  not  payable  until  the 
house  had  been  fully  completed  according  to 
specifications.  Beld  that  in  the  absence  of  a 
fraudulent  intent  to  defeat  creditors  of  the  con- 
tractor, the  trustee's  statements  showing  these 
facts,  made  under  oath  in  answer  to  interroga- 
tories, being  conclusive  on  the  plaintiS,  as  pro- 
vided by  Rev.  Laws,  c.  189,  g  l!^  the  trustee  was 
not  diargeable  as  a  debtor  of  the  contractor. 

Appeal  from  Superior  Court,  Franhlln 
County. 

Action  under  trustee  process  by  George  V. 
CorslgUa  against  George  G.  Bumbam,  as 
trustee.  From  a  judgment  discharging  the 
trustee,  plaintiff  appeals.      AfiBrmed. 

Fredk.  L.  Greene  aud  Wm.  A.  Davenport, 
tor  appellant    Henry  J.  Field,  tor  appellee. 

BRAIiBT,  J.  An  appeal  to  this  court 
from  the  superior  oourt  does  not  transfer  the 
entire  case,  bat  only  such  questions  of  law 
a*  are  aniare^t  qpon  the  record.    Vaj  t. 


Upton,  168  Mass.  6,  26  N.  B.  997.  It  was 
open  to  the  trustee,  if  he  had  dealred,  to 
have  asked  that  court  to  dismiss  the  plaln- 
tUFs  appeal,  because  It  was  prematurely  en- 
tered. But  this  course  not  having  been  tak- 
en, the  question  of  jurisdiction  cannot  be 
raised  tot  the  first  time  at  the  argument  be- 
fore us.  Callendar,  McAusIan  &  Troup  Co. 
V.  Flint  187  Mass.  104,  72  N.  B.  345;  Com.  v. 
Bond  (Mass.)  74  N.  B.  293. 

The  only  question  presented  for  our  deci- 
sion Is  whether  the  order  discharging  the 
trustee  should  be  reversed.  It  may  be  con- 
sidered as  practically  conceded  by  the  trus- 
tee, in  bis  answers  to  the  interrogatories, 
that  at  the  date  of  the  service  of  the  writ 
Qpon  him  the  defendant  who  was  the  con- 
tractor, in  good  faith  had  substantially  fin- 
ished the  house.  If  nothing  further  appear- 
ed, while  In  a  suit  upon  the  contract  a  fail- 
ure to  comply  with  the  triflii%  details  of  put- 
ting in  a  few  shelves  and  replacing  some 
broken  window  glass  would  be  sufficient  to 
prevent  a  recovery,  yet  the  contractor  would 
be  entitled  to  maintain  an  action  under  a 
count  upon  an  account  annexed  for  labor  and 
materials  furnished,  by  which  the  value  of 
the  real  estate  had  been  enhanced.  The 
amount  to  be  recovered  in  such  an  action 
would  be  limited  to  the  contract  price,  after 
deducting  previous  payments  and  any  ex- 
penditure that  might  be  required  to  supply 
the  omitted  details.  It  would  follow  that 
the  trustee  similarly  could  be  charged  In 
the  present  suit  with  a  corresponding  stun. 
Allen  V.  Mayers,  184  Mass.  486,  69  N.  B.  220; 
Carpenter  v.  Gay,  12  R.  I.  807. 

A  further  examination,  however,  discloses 
a  different  legal  situation.  No  claim  of  sub- 
stantial performance  was-  made  by  the  de- 
fendant But  the  contrary  appears.  Before 
the  trustee  was  summoned,  the  defendant 
not  only  expressly  admitted  a  failure  to  put 
In  the  shelves  and  replace  the  glass,  but 
electing  to  stand  upon  the  contract  promised 
to  supply  both.  Moreover,  he  acceded  to 
the  contention  of  the  owner,  and  agreed  with 
him  that  until  the  bouse  had  been  fully  com- 
pleted according  to  the  specifications  the  bal- 
ance of  the  contract  price  was  not  payable.. 
In  the  absence  of  a  fraudulent  purpose  to 
defeat  creditors,  which  does  not  appear,  these 
stat^aents,  being  under  oath  and  responsive 
to  the  Interrogatories,  are  made  conclusive 
upon  the  plaintiff  by  Bev.  Laws,  c.  189,  g  16. 
PhUltps  V.  Meagher,  166  Mass.  162,  44  N.  B. 
186;  Neally  v.  Ambrose,  21  Pick.  185,  187. 
Accordingly,  the  money  which  it  is  sought 
to  bold  not  being  due  until  the  entire  con- 
tract bad  been  performed,  the  trustee  is  not 
diargeable  as  a  debtor  of  the  defendant 
Robinson  v.  Hall,  8  Mete.  801;  Gleason  v. 
Gage,  2  Allen,  410;  Wood  v.  Buxtcm,  lOS 
Masa  102 ;  Peterson  v.  Loring,  136  Maas. 
397;  Allen  v.  Mayers,  ubl  supra. 

Order  discharging  trustee  affirmed. 
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(18S  Hub.  2St) 

MANNING  T.  EXCELSIOR  I^AUNDRT  CO. 

(two  cases). 

(Supreme  Judicial  Coart  of  Massachusetts. 

Suffolk.    Oct.  18,  1905.) 

1.  Masteb  and  Sebvant— Injuries  to  Sebv- 

ANT  —  ASBTTIIED    BiSK  —  AFPBSCIATION    OF 

Danoeb, 
Plaintiff,  a  youug  girl,  while  at  work  on  a 
laundry  mangle,  was  injured  by  haying  her 
hand  drawn  between  a  roller  and  a  hot  cylinder 
as  she  was  removing  from  the  roller  one  of  the 
pieces  which  had  caught  thereon.  There  was 
nothing  to  show  that  she  understood  or  appre- 
ciated how  fast  the  machine  was  revolving.  She 
had  seen  others  remove  pieces  from  the  roller 
in  a  similar  manner  while  the  mangle  was  in 
operation,  and  had  received  no  instruction  or 
warning  as  to  the  danger.  Beld,  tiiat  she  did 
not  assume  the  risk  of  such  injury  as  a  matter 
of  law. 

2.  Samb— DuTT  OP  Masteb— WABNrNS. 

Plaintiff  was  injured  while  removing  a  piece 
of  material  that  had  become  stuck  on  a  laundry 
mangle  at  which  she  was  employed,  which  she 
did  in  the  same  manner  she  saw  others  do,  with- 
out stopping  the  machine.  Defendant's  presi- 
dent testified  that  he  had  frequently  knocked 
pieces  off  the  rollers  with  his  hand  in  the  pres- 
ence of  the  girls,  and  there  was  evidence  that 
the  foreman  had  pointed  to  pieces  caught  on  the 
mangle  in  such  a  way  that  the  head  folder  of 
the  laundry  had  interpreted  the  gesture  that  she 
should  remove  the  pieces  from  the  machine 
without  stopping  it,  which  she  did.  Held  that, 
if  defendant  permitted  the  employ^  to  so  free 
the  machine  without  stopping  it,  it  was  Its  duty 
to  warn  them  of  the  danger. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  {  297.] 

8.  Samk— Evidence. 

Where  plaintiff  was  injured  while  taking  a 
piece  of  material  from  a  laundry  mangle  with- 
out stopping  the  machine,  evidence  of  a  witness 
employed  in  the  same  laundry  that  she  had 
taken  pieces  frpm  the  rollers  was  admissible  to 
show  a  course  of  business. 

BxceptioDS  from  Superior  Court,  Suffolk 
County;  Ellsba  B.  Maynard,  Judge. 

Actions  by  Julia  Manning  and  by  John  J. 
Manning  against  the  Excelsior  Laundry  Com- 
pany. Verdicts  were  rendered  In  favor  of 
plaintiffs,  and  defendant  brings  exceptions. 
Overruled. 

Jas.  A.  McGeotgh  and  John  A.  Collins,  for 
plaintiffs.  John  and  Jas.  A.  Lowell,  for  de- 
fendant 

MORTON,  J.  The  plaintiff  was  In  the  em- 
ploy of  the  defendant,  and  was  at  work  up- 
on a  mangle,  so  called,  used  for  Ironing  nap- 
kins, towels,  table  cloths,  etc.,  and  was  in- 
jured by  having  her  hand  drawn  In  between 
a  roller  and  the  cylinder  and  burned  while 
she  was  In  the  act  of  removing  from  the 
roller  one  of  the  pieces  which  had  caught  on 
it.  This  action  was  brought  to  recover  for 
the  Injuries  thus  received.  There  was  a  ver- 
dict for  the  plaintiff,  and  the  case  Is  here  on 
exceptions  by  the  defendant  to  the  refusal  of 
the  court  to  rale  that  upon  all  the  evidence 
the  plaintiff  was  not  entitled  to  recover. 

There  Is  nothing  to  show  that  the  ma- 
chine was  defective,  and  the  questions  are 
whether  the  risk  was  an  obvious  one  which  ' 


the  plaintiff  assumed,  and,  If  not,  whether 
the  defendant  negligently  failed  to  warn 
and  InstroGt  her  regarding  the  danger;  and 
that  depends  on  wbetha  It  was  a  part  of  her 
duty,  or  whether  she  was  warranted  In  un- 
derstanding that  It  was  a  part  of  her  duty, 
to  remove  pieces  which  caught  on  the  rollers. 
She  must,  of  course,  be  beld  to  have  under- 
stood and  appreciated  those  facts  of  common 
experience,  which  a  girl  of  her  age  would  be 
naturally  expected  to  have  become  familiar 
with.  She  must  be  held  to  have  Imown,  for 
Instance,  that  If  her  hand  came  in  contact 
with  the  cylinder,  which  she  knew  was  hot, 
it  would  be  liable  to  be  burned.  But  it  Is  a 
different  question  whether  she  should  be 
held  to  have  understood  and  appreciated  the 
risk  that  there  was  that  her  band  might  be 
drawn  in  between  the  roller  and  the  cylinder 
If  she  attempted  to  remove  a  piece  from  one 
of  the  rollers.  The  rate  at  which  the  machine 
was  revolving,  and  which  one  of  the  witnesses 
testified  was  very  rapid,  would  naturally 
have  a  great  deal  to  do  with  the  liability  of 
getting  her  hand  drawn  in;-  and  there  is 
nothing  to  show  tliat  she  understood  or  ap- 
preciated how  fast  the  machine  was  re- 
volving. She  had  seen  othws  remove  pieces 
from  the  rollers  wh«i  the  machine,  was  In 
<q;»eration,  and  had  received  no  instructions 
or  warning  as  to  the  danger,  and  might 
naturally  have  supposed  that  the'  act  was 
attended  with  no  particular  rieik  or  It  would 
not  have  been  allowed.  Taking  her  youth 
and  Inexperience  Into  account,  we  do  not  see 
how  It  could  have  been  ruled,  as  matter  of 
law,  that  the  risk  was  an  obvious  one  which 
she  must  be  held  to  have  assumed. 

Neither  do  we  see  how,  on  the  other 
branch  of  the  case,  It  could  have  been  ruled 
as  matter  of  law  that  the  jury  were  not 
warranted  in  finding  that  the  plaintiff  was 
justified  in  assuming  that  it  was  a  part  of 
her  duty  to  remove  pieces  from  the  rollers.  It 
is  true  that  she  was  not  told  to  do  it  Neither 
was  she  told  not  to  do  it  She  testified  that 
she  had  seen  other  girls  do  it,  and  it  was 
undisputed  that  Miss  McCormick,  the  head 
folder,  had  done  It  In  her  presence.  If,  as 
there  was  testimony  on  behalf  of  the  defend- 
ant tending  to  show,  the  proper  way  was  to 
stop  the  machine  or  call  the.  foreman,  there 
was  nothing  to  show  that  she  knew  it  The 
president  of  the  company  testified  that  be 
had  frequently  knocked  pieces  off  the  rollers 
with  bis  hand  fn  the  presence  of  the  girls, 
and  there  was  testimony  tending  to  show 
that  the  foreman  had  pointed  to  pieces 
caught  on  the  mangle  in  such  a  way  that 
the  head  folder  had  evidently  interpreted 
the-  gesture  as  indicating  a  wish  on  his  part 
that  the  pieces  should  be  removed,  and  she 
had  thereupon  got  up  on  the  machine  and 
taken  them  off  without  stopping  it  It 
seems  to  us  that  the  evidence  (airly  warrant- 
ed the  -Jury  in  saying  tbat  If  the  girls  work- 
ing on  the  machine  were  not  expected  to  re- 
move pieces  from  the  tollers,  they  were  al- 
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lowed  to  do  80  nnder  aoch  drcumatancea  aa 
Imposed  upon  the  defendant  the  doty  of 
warning  tbem  of  the  danger.  An  employer 
cannot  atand  by,  we  think,  and  aee  persona  In 
his  employ  doing  things  in  the  coarse  of 
their  employment  for  his  benefit  which  may 
result  In  Inji^y  to  them  if  they  are  not 
properly  warned  or  instracted,  and  escape 
liability  on  the  ground  that  they  had  not 
been  told  to  do  what  they  were  doing.  By 
allowing  the  things  to  be  done  without  ob- 
jection, he  must  be  held  to  have  assented  to 
the  construction  thus  given  in  effect  by  bla 
employes  to  the  scope  of  their  duties.  The 
evidence  of  the  witness  Gilbert  Ln  behalf  of 
the  plalntifr  that  she  had  taken  pieces  from 
the  rollers  was  properly  admitted  In  support 
of  the  plalntifTs  contention  as  to  the  course 
of  the  business. 

The  result  is  that.  In  the  opinion  of  a  ma- 
jority of  the  court,  the  exceptions  must  be 
overruled.    So  ordered. 


(189  Mass.  2E4) 

IiAROB  V.   NORTHAMPTON  ST.   RY.   CO. 
(Supreme  Jadidal  Court  of  Massachusetts. 
Hampshire.    Oct.   17,   1905.) 

1.  MUHICIPAI.       COBFOBATIONS    —    STREETS    — 

Chanok  of  Obadk— Damages  to  ABtrrriNa 

OWNEBS. 

Where  the  grade  of  a  street  is  altered  by 
the  grant  of  a  location  of  a  street  railway.  It  is 
not  altered  "for  the  purpose  of  r^airing  such 
way,"  within  Rev.  Laws,  c.  51,  §  15,  providing 
that  an  abutter  shall  be  entitled  to  compensa- 
tion  for  damages  sustained  by  the  raising  or 
lowering  of  a  public  way,  or  for  the  purpose  of 
repairing  such  way. 

[XSd.  Note. — For  cases  In  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  f  270.] 

2.  Street  Ratlboads—Locatioh— Change  of 

OBADE — IRJUBIES  to   ABUTTING    OWNEBS. 

Rev.  Laws,  c.  112,  t  44,  making  a  street 
railway  liable  for  injuries  sustained  during  con- 
struction resulting  from  the  carelessness  of  de- 
fendant's servants,  if  notice  is  given  and  an 
action  begun  as  provided  by  chapter  61,  f  20, 
baa  no  application  to  injuries  suffered  by  an 
abutting  owner  by  a  slight  raising  of  the  grade 
of  the  surface  of  a  street  by  the  railroad  com- 
pany in  the  process  of  construction. 

3.  Samk. 

Where  a  street  railway  company  was  grant- 
ed a  location  along  a  street,  it  was  not  liable  for 
a  slight  raising  of  the  grade  from  6  to  15  inches, 
reasonably  necessary  as  a  matter  of  proper  con- 
struction. 

Case  Reported  from  Superior  Court,  Hamp- 
shire County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  one  Laroe  against  the  North- 
ampton Street  Railway  Company  to  recover 
damages  for  a  change  of  the  grade  of  a 
street  on  which  plaintiff  was  an  abutting 
owner  by  defendant  railway  company  in  the 
construction  of  its  line  thereon.  A  verdict 
was  directed  for  defendant,  and  the  case 
was  reported  to  the  Supreme  Judicial  Court 
Judgment  on  verdict 

Bdwd.  Lw  Shaw  and  John  L.  Lyman,  for 
plaintiff.  John  C.  Hammond  and  Henry 
P.  Field,  for  defendant 


LORINO,  J.  This  Is  an  action  of  tort 
brought  by  an  abutter  on  a  public  way 
against  a  street  railway  for  building  an  em- 
bankment on  the  way,  some  6  to  15  inches 
in  height  In  the  construetion  of  their  tracks. 
The  damage  was  caused  by  turning  surface 
water  onto  the  plalnttfTs  land,  and  other- 
wise. The  plaintiff  offered  to  show  "that 
no  grade  was  fixed  in  the  location  granted 
to  the  street  railway  company;  that  no 
grade  was  defined  by  tbe  selectmen  in  the 
order  of  location  or  subsequent  thereto;  that 
such  changing  of  grade  in  the  process  of 
construction  was  not  made  by  an  order  or 
direction  of  the  selectmen  or  superintendent 
of  streets;  that  no  authority  for  raising  tbe 
embankment  and  raising  the  grade  above 
the  natural  surface  of  tbe  street  bad 
been  given  tbe  street  railway  company, 
the  location  not  having  been  given  any  grade 
lines,  and  the  same  not  having  been  fur- 
nished before  construction."  The  plalntlfl 
conceded  "that  the  defendant  had  a  location 
to  construct  a  street  railway  nnder  tbe  stat- 
utes," and  "that  in  tbe  building  of  tbe  em- 
bankment and  tbe  construction  of  the  road 
tbe  work  was  properly  done  as  street  rail- 
way construction."  The  plaintiff  owned  tbe 
fee  in  that  part  of  tbe  way  on  which  the 
embankment  in  question  was  constructed. 
Upon  these  facts  a  verdict  was  directed  for 
tbe  defendant  and  the  case  is  here  on  report 

In  Callender  t.  Marsh,  1  Pldk.  418,  It  was 
decided  that  no  action  can  be  maintained 
by  an  abutter  for  raising  or  lowering  the 
grade  of  a  highway  by  one  authorized  bo 
to  do.  In  the  Revised  Statutes  it  was  pro- 
vided that  an  abutter  should  have  com- 
pensation when  he  sustained  damage  by  tbe 
raising  or  lowering  of  a  public  way,  or  other 
act  done  "for  the  purpose  of  repairing  such 
way."  Rev.  St  c  25,  {  6,  now  Rev.  Laws, 
c.  61,  i  16.  Where  the  grade  of  a  public 
way  is  altered  by  the  grant  of  a  location 
of  a  street  railway,  it  Is  not  altered  "for  the 
purpose  of  repairing  such  way"  (Rev.  St 
C.  25,  f  2,  now  Rev.  Laws,  c.  51,  8  16),  and 
for  that  reason  no  compensation  la  due  under 
that  act  That  was  decided  in  Underwood 
V.  Worcester,  177  Mass.  173,  58  N.  B.  589. 
See,  also,  Vlgeant  v.  Marlborough,  176  Mass. 
469,  56  N.  B.  708.  In  such  a  case,  however, 
tbe  grade  of  the  public  way  Is  rightly  al- 
tered under  the  authority  given  to  grant 
locations  to  street  railways.  That  was  de- 
cided in  PiTrinton  v.  Somerset,  174  Mass. 
650,  55  N.  B.  461.  The  result  is  that  where 
the  grade  of  a  public  way  is  altered  In  the 
location  of  a  street  railway,  the  abutter  Is 
without  remedy.  Tbe  statute  passed  to  cover 
the  injustice  of  Callender  v.  Marsh,  1  Pick. 
418,  does  not  cover  this  case,  and  It  remains 
subject  to  that  decision. 

As  to  what  was  said  in  Hewett  v.  Canton, 
182  Mass.  220,  224,  65  N.  B.  42,  that  if  the 
abutter  in  such  a  case  has  a  remedy  against 

the  street  railway,  It  Is  under  S| 
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§  M,  now  Rev.  I/aws,  c.  112,  !  44,  referring  to 
the  claoae  In  effect  making  a  street  railway 
liable  (Inter  alia)  for  losa  or  Injury  sustained 
during  construction'  which  results  from,  the 
carelessness  of  its  seryants.  If  notice  Is  glTen 
and  an  action  begun,  as  provided  in  Rev. 
liaws,  e.  51,  S  20;  that  Is  to  say,  as  provided 
for  actions  brought  to  recover  for  defects  la 
public  ways.  That  section  manifestly  was 
enacted  to  relieve  towns  from  liability  for 
injuries  to  travelers  in  Cact  caused,  by  the 
railway,  and  has  no  application  in  caaes 
like  that  now  before  us.  These  propositions 
are  not  seriously  questioned,  if  questioned 
at  all,  by  the  platntiif.  Bis  contention  is 
that  under  this  location  the  grade  of  the  way 
here  in  question  was  not  rightly  altered, 
and  for  that  reason  he,  as  owner  of  the  fee 
on  which  the  embankment  was  constructed, 
can  sue  in  tort  for  the  wrongful  construction 
of  it  on  his  land.  He  argues  that,  under  a 
location  which  is  silent  as  to  the  grade,  the 
railway  must  be  built  at  the  grade  in  fact 
existing  or  lawfully  established.  We  are  of 
opinion,  however,  that  this  contention  is 
not  correct,  but  that,  on  the  contrary,  as 
matter  of  construction  of  the  location  here 
In  question,  the  grade  of  the  way  might  be 
changed  within  the  limits  here  in  question, 
if  that  was  reasonably  necessary  as  matter 
of  street  railway  construction,  and  further, 
the  plaintiff's  concession,  that  "In  the  build- 
ing of  the  embankment  and  ,the  construction 
of  the  road  the  work  was  properly  done  as 
street  railway  construction,"  mpst  be  taken 
to  mean  that  The  case,  therefore,  falls 
within  Purlnton  v.  Somerset,  174  Mass.  556, 
65  N.  E.  461,  and  Callender  v.  Marsh,  1 
Pick,  418 ;  and  the  entry  must  he: 
Judgment  on  the  verdict. 


<180  Uas&  104) 

BRADFORD,  Treasurer,  v.  STOREY. 

(Supreme  Judicial  Court  Of  Massachusetts.    Mld- 

Uletiez.    Sept  11,  1905.) 

1.  INHEBITANCE    Tax  —  Recovebt  —  Limita- 
tions. 

Rev.  Laws,  c.  202,  S  2,  provides  that  ac> 
tions  of  contract,  founded  on  contracts  or  lia- 
bilities express  or  implied,  except  actions  limit- 
ed by  the  preceding  section,  or  actions  on  judg- 
ments or  decrees  of  courts  of  record,  shall  be 
commenced  only  within  six  years  after  the 
cause  of  action  accrues ;  and  section  17  declares 
that  the  limitations  of  the  preceding  sections  of 
the  chapter  shall  apply  to  actions  brought  by 
the  commonwealth  or  for  its  benefit  Held,  that 
such  provisions  related  to  actions  to  which  the 
preceding  sections  of  the  chapter  applied,  and 
not  to  all  actions  brought  by  the  commonwealth 
or  for  its  benefit,  and  that,  a  tax  on  inheritance 
not  being  a  debt  an  action  to  recover  the  same 
was  not  barred  either  by  the  general  or  special 
statute  of  limitations. 

[Ed.  Note. — For  cases  in  point,  see  vol.  45, 
Cent  Dig.  Taxation,  g§  1709,  1730.] 

2.  PBOBATK      CotJBT— JVBISDICTnON— Inbxb- 

ITANOT  Tax. 
Under  a  statute  declaring  that  the  probate 
court  having  jurisdiction  of  the  settlement  of  a 
decedent's  estate  shall,  subject  to  appeal,  as  ia 


other  cases,  hear  all  qnesttMM  aa  td'  the  collat- 
eral Inheritance  tax,  where  there  was  a  contro- 
versy as  to  the  liability  of  an  administrator  to 
pay  a  collateral  inheritance  tax,  and  as  to  its  ef- 
fect on  the  devises  and  legacies  payable  nnder 
the  will,  the  probate  court  having  jurisdiction  of 
the  estate  had  jurisdiction  to  hear  and  determine 
whetlier  the  lax  was  payable  and  the  amount 
to  be  paid. 

8.   IKHEBITANCB  TAX— IltTKBISTi 

'  Under  Rev.  Laws,  c.  15,  §  4,  providing 
that  collateral  inheritance  taxes,  shall  be  pay- 
able at  the  expiration  of  two  years  after  the  day 
of  giving  bond  by  the  executors,  administra- 
tors, and  trustees,  and  that  if  not  paid  w.-. 
due,  interest  shall  be  charged  from  the  time 
when  the  same  became  payable,  juyterest  was 
properly  computed  on  a  tax  not  paid  when  due, 
though  part  of  the' estate  was  given  In  remain- 
der, and  the  dispositions  of  the  will  wore  subse- 
quently modified  by  .agreement  between  the 
beneficiaries. 

Case  Reserved  from  Supreme  Judicial 
Court,  Middlesex  County;  William  C.  Lor- 
ing,  Jadg«. 

Petitions  by  Edward  S.  Bradford,  as  Treas- 
urer of  the  commonwealth,  against  Moor- 
fleld  Storey,  administrator  -with  the  will  an- 
nexed of  the  estate  of  Sarah  A.  Tlleston,  de- 
ceased, and  by^  qald  Bradford  against  said 
Storey  as  administrator  de  bonis  non  of  said 
estate  to  determine  the  liability  of  th6  lega- 
cies, etc.,  to  a  collateral  Inheritance  tax.  From 
an  order,  denying  the  administrator's  motion 
to  dismiss  the  petition  for  want  of  Jurisdlo- 
tlon,  and  from  a  decree  declaring  him  liable 
for  a  tax  on  the  net  Value  of  the  estate  with 
Interest  and  determining  the  amount  of  the 
tax,  the  administrator  appeals.  At  the  re- 
quest of  the  parties  ttie  appeals  were  consoli- 
dated, iand  the  case  reserved  for  hearing  by 
the  fqll  cou^    Affirmed. 

Roger  F.  Sturgls,  for  appellant  Frederic 
B.  Greenhalge,  for  appellee. 

MORTON,  J.  These  are  two  appeals  relat- 
ing to  the  same  estate,  and  at  the  request  of 
the  parties  were  consolidated  and  heard  to- 
gether. They  were  reserved  for  the  fufl 
court,  and  such  disposition  is  to  be  made  of 
them  as  shall  seem  meet  The  question  at 
issue  relates  to  the  collection  of  a  collateral 
Inheritance  tax  from  the  estate  of  one  Sarab 
Aim  Tlleston,  who  died  testate  In  March, 
1894,  leaving  an  estate  appraised  at  upwards 
of  $49,000.  By  her  wlllthe  testatrix  gave 
her  property  to  nephews  and  nieces.  The 
estate  was,  therefore,  subject  to  a  collateral 
Inheritance  tax,  under  St  1891,  p.  1028,  c. 
425,  {  1,  now  Rev.  Laws,  c.  15,  i  1.  It  Is  not 
contended  that  It  was  not,  or  that  the  tax 
has  ever  been  paid.  The  administrator,  seeVa 
to  avoid  the  payment  on  the  ground  that  the 
probate  court  had  no  Jurisdiction  of  the  pe- 
tition by  the  Treasurer  and  Receiver  General 
to  have  the  amount  of  the  tax  determined  and 
Its  payment  ordered  by  the  administrator,  or 
If  It  had,  that' the  tax  is  barred  by  the  gener- 
al statute  of  limitations  or  by  the  special 
statute  affecting  actions  against  executors 
or  administrators.    There  is  also  a  further 

question  relating  to  laterert,    •     r^r^nir> 
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Two  ezecnton  wera  named  In  tlM  win,  bnt 
only  one  anrrlved  tbe  testatrix.  He  was  dniy 
appointed  April  24,  1Q94,  and  snliaeqaently 
filed  an  Inventory  and  paid  certain  legacies 
and  annuities.  In  December,  1896,  be  resign- 
ed without  having  filed  any  account  In 
January,  1887,  the  respondent  was  appointed, 
and  subsequently  filed  an  Inventory  and  two 
accoonts,  one  of  which  was  a  final  account. 
Neither  of  the  accounts  )um  been  allowed. 
In  November,  1902,  the. Judge  of  the  probate 
court,  acting  under  Rev.  Laws,  c.  15,  {  20, 
and  upon  the  application  of  trustees  who  had 
been  appointed  under  the  will,  certified  to  the 
petitioner  that  the  final  account  of  the  re- 
spondent had  been  filed  and  that  the  settle- 
ment of  the  estate  was  delayed  by  reason  of 
the  nonpayment  of  the  collateral  Inheritance 
taxes.  Thereupon  the  petition  In  this  case 
was  filed.  The  respondent  made  a  motion  to 
dismiss  on  the  ground  that  the  petition  was 
in  effect  an  action  at  law  to  collect  the  tax 
and  the  probate  court  had  not  Jurisdiction. 
The  motion  was  denied,  and  the  respondent 
appealed.  Subsequently  he  filed  an  answer, 
not  waiving  this  appeal,  and  setting  up  In 
bar  the  general  statute  of  limitations  and  the 
special  statute  applicable  to  executors  and 
administrators.  A  hearing  was  had,  and  a 
decree  was  entered  that  the  respondent  was 
liable  for  a  tax  upon  the  net  value  of  the  es- 
tate, with  Interest  from  April  24,  1896,  being 
two  years  after  the  date  of  the  appointment 
of  the  executor,  and  the  amount  of  the  tax  was 
determined,  but  no  order  was  made  for  its 
payment  From  this  decree,  also,  the  re- 
spondent appealed.  This  appeal  and  the  ap- 
peal from  the  order  overruling  the  motion 
to  dismiss  constitute  the  two  appeals  re- 
ferred to  earlier  in  this  opinion. 

The  question  whether  the  general  statute 
of  limitations  applied  was  left  open  In  Howe 
V.  Howe,  179  Mass.  646,  61  N.  B.  225,  55  L. 
B.  A.  626,  and  the  question  whether  the  special 
statute  applied  was  not  raised.  Rev.  Laws, 
G.  202,  §  2,  provides  that  "the  following  ac- 
tions shall,  except  as  otherwise  provided  be 
commenced  only  within  six  years  next  after 
the  cause  of  action  accrues:  First,  action  of 
contract  founded  upon  contracts  or  liabilities 
express  or  implied,  except  actions  limited 
by  the  provisions  of  the  preceding  section 
or  actions  upon  Judgments  or  decrees  of 
courts  of  record  of  the  United  States,  or  of 
this  or  of  any  other  state  of  the  United 
States."  The  "actions  limited  by  the  pro- 
vlsloDS  of  the  preceding  section"  have  noth- 
ing to  do  with  the  question  now  before  us. 
Section  17  of  the  same  chapter  provides  that 
"the  limitations  of  the  preceding  sections 
of  this  chapter  shall  apply  to  actions  brought 
by  the  commonwealth  or  for  its  b^iefit" 
Bat  it  is  manifest  that  these  provisions  re- 
late to  actions  to  which  the  preceding  sec- 
tions apply,  and  are  not  Intended  to  apply  to 
all  actions  that  may  be  brought  by  the  com- 
monweoltlt  or  for  Ito  benefit,  of  whatever 
nNA— 17 


natura  A  tax  is  not  a  debt  Is  the  ordinary 
sense  of  the  word,  and  is  not  founded,  upon 
a  contract  express  or  implied  (Peirce  \^  Bos- 
ton, 8  Mete.  620),  and  a  collector  cannot 
maintain  an  action  to  recover  it,  except  as 
authorized  by  statute  (C^apo  v.  Stetson,  8 
Mete.  393).  The  w«d  *«liabmty"  is;  it  Is 
true,  of  large  significance,  bnt  &>  osed  in 
the  statute,  refers  plainly  to  liabilities  of 
a  contractual  nature.  Very  lilcely,  in  view  of 
the  provision  in  regard  to  tlie  collection  of 
taxes  levied  generally  for  the  public  benefit 
authorizing  a  collector,  if  a  tax  remains  un- 
paid for  three  months,  to  nlaintaln  an  action 
therefor  in  his  own  name  as  for  his  own  debt 
(Rev.  Laws,  &  18,  f  82),  the  general  statute 
of  limitations  would  be  held  to  apply  to  ac- 
tions so  brought  See  Rich  v.  Tuckerman, 
121  Mass.  222.  But  for  reasons  stated  in 
Howe  V.  Howe,  supra,  in  considering  the 
question  whether  the  action  was  barred  by 
failure  to  bring  suit  within  two  years  and 
six  months,  and  which  need  not  be  repeated 
here,  we  thinlc  that  neither  the  general  nor 
the  special  statute  of  limitations  operates 
as  a  bar  to  the  recovery  of  tlie  tax  In  the 
present  case. 

The  respondent  contends  in  the  next  place 
tliat  the  petition  was  in  effect  an  action  at 
law  for  the  recovery  of  the  tax,  and  that  the 
probate  court  liad  not  Jurisdiction.  But  all 
that  the  probate  court  did  was  tb  hi&t.  and 
determine  whether  a  svccesaion  tax.. was 
payable,  and  what  the  amount  ^as,  and  tliis 
was  clearly  within  its  Jurisdiction.  It  Is 
expressly  provided  that  "the  probate  court 
having  Jurisdiction  of  the  settlement  of  the 
estate  of  the  decedent  shall,  subject  to  ap- 
peal as  in  other  cases,  hear  and  determine 
all  questions  relative  to  said  tax  affecting 
any  devise,  legacy,  or  inheritance."  In  this 
case  there  was  a  question  as  to  the  liability 
of  the  administrator  to  pay  a  tax,  and  it 
affected  devises  and  l^acies  payable  under 
the  will.  The  proceeding  was  therefore  direct- 
ly within  the  terms  of  the  statute.  Callahan 
V.  Woodbridge,  171  Mass,  595,  61  N.  B.  178. 
There  are  also  other  provisions  which  con- 
template that  the  probate  court  shall  have 
power  to  determine  the  amount  of  the  tax, 
such,  for  instance,  as  the  provision  relating 
to  the  sale  of  real  estate  for  the  payment  of 
the  tax  (Rev.  Laws,  c.  16,  §  8),  and  the  gen- 
eral scheme  of  the  statute  vests  the  probate 
court  with  large  powers  in  all  matters  relat- 
ing to  the  tax.  The  motion  to  dismiss  for 
want  of  Jurisdiction  was  rightly  overruled. 

Lastly,  as  to  the  matter  of  interest  The 
statute  expressly  provides  that  the  tax  shall 
be  payable  at  the  expiration  of  two  years 
aft»  the  date  of  giving  bond  by  executors, 
administrators,  and  trustees,  and  that  U 
the  taxes  are  not  paid  when  due,  interest 
shall  be  charged  from  the  time  when  the 
same  became  payable.  Rev.  Laws,  c.  15,  t  4. 
Interest  was  rightly  computed  by  the  probate 
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court  according  to  the  rule  thus  established. 
It  is  immaterial  that  a  part  of  the  estate  waa- 
gtven  in  remainder,  or  that  the  dispoBitions  of 
the  will  were  modified  by  the  agreement 
that  was  entered  into.  The  whole  estate  was 
liaMe  to  the  tax,  and  there  was  nothing  to 
affect  the  time  when  it  was  payabla 
Decree  affirmed. 

(189  Mase.  82} 

PHENIX     NERVB     BEVERAQB     CO.     T. 

DENNIS  &  liOVEJOI  WHABF 

&  WAKEHOUSB  CO. 

(Supreme    Judicial    Court    of    Massachoaetta. 

Norfolk.    Sept.  9,  1905.) 

1.  CoKTSAoxs  —  CoNixionna   Evidshce  — 

QUKSTION    FOB   JtTBT. 

Where,  in  an  action  on  a  contract  alleged 
to  have  been  made  by  parol,  defendant  did  not 
admit  that  the  terms  of  the  contract  were  as 
testified  to  by  plaintiff's  agent,  the  case  was 
properly  submitted  to  the  jury. 

2.  Same — Teems  or  Contbact — IVBTKUcaoifB. 

In  an  action  for  injuries  to  goods  stored  by 
plaintiff  in  defendant's  warehouse  under  a  parol 
contract,  which  plaintiff  claimed,  and  defendant 
denied,  required  the  goods  to  be  stored  where 
they  would  not  freeze,  an  instruction  that  the 
jury  were  entitled  to  consider,  not  only  what 
was  said  or  written  when  the  contract  was 
made,  but  what .  was  done  by  the  parties  in 
pursuance  of  the  talk  and  letters,  in  determin- 
mg  whether  the  contract  was  as  claimed  by 
plaintiff  or  not,  was  sufficiently  favorable  to 
defendant. 

3.  Waeehodsemkn  —  Contbact  —  Oohstbuo- 

Tioh. 

In  an  acti6d  for  injury  to  goods  stored  by 
plaintiff  in  defendant's  warehouse,  there  was 
evidence  that  plaintiff's  mainager  asked  de- 
fendant's treasurer  by  telephone  what  the  stor- 
age on  the  goods  would  be,  and  at  the  same  time 
notified  him  that  they  would  have  to  be  stored 
where  they  would  not  freeze,  and  that  defend- 
ant's treasurer  said  that  they  would  not  freeze 
in  their  basement  or  third  floor.  Plaintiff's 
manager  requested  defendant  to  acknowledge 
the  arrangement  by  mail,  which  defendant  did 
hy  a  letter  merely  confirming  the  charge  to  be 
made  for  storing.  Held,  that  a  request  to 
rule  that  the  language  used  in  making  tbe  con- 
tract did  not  amount  to  an  agreement  to  store 
the  goods  so  that  they  would  not  freeze  was 
properly  refused. 

4.  Etidekce  —  Admissions    bt    EavLOYt  — 
Scope  of  Bmflotment. 

In  an  action  for  damages  to  goods  stored 
by  plaintiff  in  defendant's  warehouse  under  an 
alleged  oral  contract  providing  that  the  goods 
should  be  so  stored  that  they  would  not  freeze, 
there  was '  evidence  that  plaintiff's  bookkeeper 
had,  at  various  times  after  the  goods  were 
stored,  given  orders  for  removal  of  part  of  the 
goods,  and  had  personal  charge  of  the  receipts 
and  delivery  of  the  goods,  and  had  been  at  the 
defendant's  office  a  number  of  times,  and  that 
he  had  authority  in  behalf  of  tbe  plaintiff  to 
sign  certain  transfer  orders.  The  manager  of 
plaintiff  testified  that  the  bookkeeper  had  no 
authority  with  relation  to  the  contract,  except 
with  respect  to  the  performance  of  clerical 
duties.  Held,  that  evidence  as  to  the  acts  and 
declarations  of  the  bookkeeper,  expressing  satis- 
faction with  the  place  where  the  goods  were 
stored,  were  properly  excluded. 

Exceptions  from  Superior  Court,  Norfolk 
County;  Chas.  W.  Bell,  Judge. 

Action  by  the  Pbenix  Nerve  Beverage 
Company  against  the  Dennis  Sc  Lovejoy 
Wharf  &  Warehouse  Company.    There  was 


verdict  tor  plaintiff,  and  defendant  brings 
exceptions.    Exceptions  overruled. 

The  action  was  in  contract  to  recover 
damages  for  injuries  by  freezing  to  certain 
goods  stored  by  plaintiff  in  defendant's  ware- 
bousa  The  plaintiff  claimed  that  defendant 
had  made  a  special  contract  that  the  goods 
should  not  be  allowed  to  freeze.  The  con- 
tract was  made  in  the  course  of  a  telephone 
conversation  between  the  manager  of  the 
plaintiff  company  and  the  treasurer  of  the 
defendant  company,  the  former  of  whom 
testified  that  he  asked  defendant's  treasurer 
what  be  would  charge  to  store  the  goods, 
and  that  the  latter  quoted  a  certain  price. 
The  witness  stated  that  be  then  said,  "Tou 
understand  that  these  goods  will  have  to  be 
stored  where  they  will  not  freeze?"  and  that 
defendant's  treasurer  said  they  would  not 
freeze  in  their  basement  or  third  floor.  Wit- 
ness stated  that  be  then  asked  that  tbe  ar- 
rangement be  acknowledged  by  mall.  The 
letter  sent  in  compliance  to  this  request 
merely  confirmed  the  charge  to  be  made  for 
storing  the  goods.  The  defendant  asked 
the  court  to  rule  that  the  language  used  by 
plaintiff's  manager  and  defendant's  treasurer 
was  not  sufficient  to  establish  an  agreement 
or  guaranty  to  so  store  and  keep  the  goods 
that  they  should  not  freeze.  This  ruling 
was  refused.  The  defendant  offered  to  prove 
that  one  Mitchell,  an  employ^  of  plaintiff,  had 
Inspected  tbe  goods  from  time  to  time,  had 
expressed  approval  of  the  place  where  they 
were  stored,  and  had  on  one  occasion  ex- 
pressly approved  the  storing  of  a  portion  of 
the  same  goods  in  a  room  adjoining  the  one 
where  the  goods  were  stored  and  of  exactly 
similar  character.  Plaintiff  objected  on  tbe 
ground  that  Mitchell,  who  was  a  bookkeeper, 
had  no  authority  to  act  for  plaintiff  in  con- 
nection with  these  matters.  It  appeared 
from  the  evidence  that  plaintiff's  manager 
had  no  communication  of  any  kind  with  the 
defendant,  other  than  the  original  telephone 
conversation,  and  defendant's  treasurer  testi- 
fied that  from  that  time  until  the  discovery 
of  the  freezing  Mitchell  did  everything  that 
was  done  in  connection  with  the  goods.  The 
original  receipts  given  by  defendant  were 
made  out  in  the  name  of  a  bank,  in  compli- 
ance with  so-called  transfer  orders,  and  all 
these  orders  were  signed  by  Mitchell  in  be- 
half of  plaintiff,  and  his  authority  to  do  this 
was  admitted.  The  orders  for  the  removal 
of  goods  were  given  by  Mitchell,  and  he  had 
personal  charge  of  all  receipts  and  delivery 
orders.  Mitchell  had  been  to  the  warehouse 
of  defendant  from  20  to  80  times  in  connec- 
tion with  the  business.  Plaintiff's  manager 
testified  that  he  was  In  charge  of  plalutifrs 
business,  and  that  he  had  never  delegated 
his  authority  to  any  person,  and  that 
Mitchell  had  no  connection  with  the  contract, 
excepting  clerical  duties. 

H.  T.   Richardson,'  far  plaintiff.    Roland 

Gray  and  Robt  A.  Jackson, if OE^defeadant 
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LATHROP,  X  The  defendant  in  this  case 
did  not  admit  that  the  oral  contract  was  as 
testified  to  by  the  agent  of  the  plaintiff.  The 
case  waa  therefore  properly  submitted  to 
the  Jury.  Tbruston  v.  Thornton,  1  Gush.  88 ; 
Camerlln  v.  Palmer  Co.,  10  Allen,  539 ;  Win- 
chester T.  Howard,  97  Mass.  801,  93  Am. 
Dec.  93 ;  Gassett  T.  Glazier,  165  Mass.  473, 
43  N.  E.  193. 

The  charge  of  the  Judge  waa  sufficiently 
favorable  to  the  defendant  In  Instructing  the 
Jury  that  they  were  entitled  to  consider,  not 
only  what  was  said  or  written,  but  what 
was  done  by  the  parties  In  pursuance  of  the 
talk  and  letters,  and  to  determine  whether 
the  agents  of  the  plaintiff  and  defendant 
understood  the  terms  of  the  bailment  as 
claimed  by  the  platntlfl,  and  that,  unless  they 
so  found,  their  answer  to  the  first  question 
should  be,  "No."  Saunders  v.  Clark,  106 
Mass.  331 ;  Proctor  v.  Old  Colony  Ralhroad, 
154  Mass.  251,  28  N.  B.  13. 

The  bill  of  ezceptlMis  states  that  the  de- 
fendant knew  the  character  of  the  goods 
received;  that  it  knew  that,  if  the  weather 
was  unusually  cold,  they  would  be  likely  to 
freeze  in  that  portion  of  the  defendant's 
building  where  they  were  stored;  and  that 
no  agent  or  servant  notified  the  plaintiff  of 
this  probability,  and  never  said  anything 
to  the  plaintiff  In  regard  to  the  temperature 
or  freezing  until  in  March,  1904.  Stewart, 
the  manager  of  the  plaintiff  company,  testi- 
fied that  upon  discovering  the  damage  he 
called  Brown's  attention  to  the  fact  that. 
In  the  original  conversation  over  the  tele- 
phone, the  defendant  accepted  the  goods 
.after  being  notified  that  they  must  be  kept  in 
a  suitable  temperature,  and  that  Brown,  the 
defendant's  treasurer,  did  not  admit  or  i&xy 
such  an  arrangement  Brown,  in  bis  testi- 
mony as  to  the  telephone  conversation,  said 
that  he  did  not  recollect  Stewart's  saying 
anything  about  temperature  or  freezing,  but 
he  would  not  deny  absolutely  that  anything 
of  the  kind  was  said.  The  plaintiff's  wit- 
nesses also  testified  that  the  defendant  did 
not  give  any  notification  of  the  freezing,  and 
that  it  was  discovered  by  the  plaintiff  some 
time  after  It  occurred.  The  first  request  for 
Instructions  was  properly  refused. 

The  remaining  exception  relates  to  the 
exclusion  of  evidence  relating  to  the  alleged 
acts  jind  declarations  of  one  Mitchell.  The 
defendant  offered  to  show  that  Mitchell  had 
inspected  the  goods  from  time  to  time,  had 
expressed  approval  of  the  place  where  they 
were  stosed,  and  bad  on  one  occasion  ex- 
pressly approved  of  the  storing  of  a  portion 
of  the  same  goods  in  a  room  adjoining  the 
one  where  the  goods  were  stored  and  of  ex- 
actly similar  character.  On  the  question  of 
the  admlselbility  of  the  evidence  there  was 
testimony  that  Mitchell  was  the  bookkeeper  of 
the  defendant,  and,  under  authority  of  the 
manager  of  the  defendant,  had  attended 
to  the  transfers  of  the  goods  from  the  ware- 


bouse,  where  they  previously  had  been,  to 
the  defendant's  warehouse.  If  the  contract 
was  as  the  plaintiff  claimed,  we  find  no  evi- 
dence In  the  offer  of  proof  to  show  any 
authority  on  the  part  of  Mitchell  to  change 
the  contract  or  to  waive,  it  The  evidence, 
therefore,  was  rightly  excluded.  Baker  v. 
Gerrlsh,  14  Allen,  201;  Stollenwerck  v. 
Thacher,  115  Mass.  224;  Rowe  v.  Canney, 
139  Mass.  41,  29  N.  E.  219 ;  Gllmore  v.  Mlt- 
tineague  Paper  Co.,  169  Mass.  471»  476^  48 
N.  B.  623. 
Blxceptions  overruled. 


oat  Mass.  208) 

HABIiOW  et  al.  v.  BAILEY  et  al. 

WOOD  et  aL  V.  HARLOW  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Sept  26,  1906.) 

1.  WlttS-CONSl-BtfCTIOW— HStabe  Dxvisbd. 

Testatrix  devised  her  real  estate  to  her 
sister,  and  authorized  her  to  sell  the  same  at 
public  or  private  sale,  and  to  Invest  and  re- 
mvest  the  proceeds  and  appropriate  to  her  own 
use  the  inoome  thereof,  "so  long  as  she  shall  re- 
main unmarried."  Held,  that  the  sister  did  not 
acquire  an  estate  in  fee,  but  only  an  estate  so 
long  as  she  remained  unmarried. 

[E!d.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Wills,  g  1356.] 

2.  SAm  — LBeAUTT    or    Fbo  visions — Ra- 

STBAINX  OF  MaBBIAOE. 

A  devise  to  one  "so  long  as  she  shall  remain 
unmarried"  is  not  invalid  as  in  restraint  of 
marriage,  tboogh  the  devisee  may  be  induced  to 
remain  single  to  enjoy  the  benefits  of  the  de- 
vise. 

3.  SaUB— COKSTBUCIION. 

Testatrix  gave  to  her  sister  the  Income  of 
$2,000  for  life,  and  also  gave  her  $2,000  in  ad- 
dition. In  a  codicil  she  provided  that  the  $2,000 
"given  for  the  benefit  of  my  sister  *  ♦  *  I 
give  •  •  •  to"  persons  named,  "in  trust  for" 
the  sister,  "the  principal  and  income  to  be  used,' 
if  necessary,  to  provide  for"  her  support,  Held, 
the  words  "given  for  the  benefit  of  my  sister' 
described  the  gift  of  the  sum  whose  income  was 
given  to  the  sister  for  life,  and  not  to  the  ab- 
solute gift  of  the  similar  sum. 

4.  Sake— E8T.vTF,s  in  TBirsi>— Dkazh  OF  Bbhb- 
riciABT— Effect. 

Where  the  beneficiary,  in  a  provision  in  a 
will  creating  a  ti-ust  out  of  the  residuary  estate, 
died  before  the  will  was  proved,  and  only  a 
month^  after  the  death  of  the  testatrix,  the  trust 
provision  was  inoperative,  and  the  trustees 
could  not  take  the  residue  and  establish  the 
trust,  for  the  purpose  of  paying  the  beneficiary 
the  income  thereof  for  one  month. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  S  1645.] 

6.  Same— Disposition  of  Residuaey  Estate. 
Testatrix  gave  the  residue  of  her  estate  to 
three  persons  equally.  By  a  codicil  she  re- 
voked the  gift  in  favor  of  two  of  them,  and 
Srovided  that  a  specified  sum  should  be  equally 
ivided  between  them,  and  gave  the  residue  ot 
her  estate  to  three  other  persons  named.  Held, 
that  one-third  of  the  residuary  estate  passed  to 
the  person  named  in  the  will  whose  gift  was 
not  revoked,  and  two-ninths  passed  to  each  of 
the  three  persons  named  In  the  codicil. 

Report  from  Supreme  Judicial  Court,  Mid- 
dlesex County. 

Bill  by  George  Harlow  and  another  exe- 
cutors of  the  will  of  Sarah  B.  Harlo^^4:C 


260 


76  NORTHEIABTBBN  RBPORTEB. 


(Slasa. 


ceased,  against  Dadley  P.  Bailey,  admlnla- 
trator  of  Abby  R.  Fletcher,  deceased,  and 
others,  for  the  constrnctlon  of  the  will  and 
codicil  of  Sarah  R.  Harlow,  deceased.  Peti- 
tion by  Rebecca  D.  Wood  and  another 
against  John  B.  Harlow  and  others  to  quiet 
title  to  land.  The  causes  were  reported  to 
the  Supreme  Judicial  Court  Pecree  con- 
struing the  will  and  dismissing  the  petition. 

'  The  parts  of  the  will  of  Sarah  R.  Harlow 
necessary  for  a  determination  of  the  case  are 
as  follows :  "I  give  and  devise  to  my  sister, 
Abby  R.  Fletcher,  my  real  estate  now  oc- 
cupied by  me  as  my  residence,  situated  on 
Linden  street,  In  said  Everett,  being  lot  num- 
bered six  (6)  on  a  "plan  of  building  lots  In 
Everett,  belonging  to  Anthony  Waterman,  A. 
P,  &  N.  N.  Sargent,  surveyors;  April  25, 1871,* 
recorded  at  Middlesex  South  District  Regis- 
try of  Deeds  of  Plans  No.  20,  Flan  47,  so 
long  as  she  shall  remain  unmarried;  and  I 
bereby  authorize  my  said  sister  to  sell  said 
real  estate,  either  at  public  or  private  sale, 
and  to  make,  execute,  and  deliver  good  and 
Buflaclent  deeds  to  convey  the  same,  the  pur- 
chaser not  to  be  answerable  for  the  aK>llca- 
tlonof  the. purchase  money,  also  to  Invest 
and  reinvest  safely  the  proceeds  of  such  sate, 
and  to  receive  and  appropriate  to  her  own 
use  the  Income  of  such  Investments,  so  long 
as  she  shall  remain  unmarried.  I  also  give 
and  bequeath  to  my  said  sister  my  house- 
bold  furniture  not  herein  otherwise  specif 
Ically  bequeathed,  any  and  all  provisions 
and. wearing  apparel  remaining,  on  my  de- 
cease, without  appraisal ;  also  the  Income  of 
my  other  property  and  estate  until  my  estate 
shall  be  settled,  and  after  that  shall  be  clos- 
ed I  give  and  bequeath  to  her  the  Income  of 
two  thousand  dollars  for  and  during  the 
term  of  her  natural  life.  I  also  g^ve  and  be- 
queath to  my  said  sister  the  sum  of  two 
thousand  dollars  ($2,000)  in  addition  to  the 
income  hereinbefore  given;  also  the  picture 
'Good  Morning'  and  the  two  small  pictures 
banging  In  my  room ;  also  all  other  personal 
property  In  my  bouse  not  herein  otherwise 
disposed  of.  All  the  rest,  residue,  and  re- 
mainder of  my  estate,  real,  personal,  and 
mixed,  of  which  I  shall  die  seised  and  pos- 
sessed, or  to  which  I  shall  be  entitled  at  my 
decease,  I  give,  devise,  and  bequeath  to 
Edward  O.  Harlow  and  George  H.  Harlow, 
and  their  heirs  and  assigns,  forever,  but  in 
trust,  nevertheless,  to  invest  and  reinvest 
any  Investable  funds  in  any  securities  In 
which  the  Savings  Bank  of  Massachusetts 
is  by  law  authorized  to  invest,  or  to  deposit 
the  same  in  any  Massachusetts  saving  bank 
or  banks,  to  collect  the  lnc6me  of  said  prop- 
erty, and,  after  the  payment  of  taxes  and  oth- 
er necessary  charges,  to  pay  to  said  Abby 
B.  Fletcher  the  income  of  the  two  thousand 
dollars  mentioned  In  the  second  clause  of 
this  will  during  her  life.  All  the  rest,  resl- 
doe,  and  remainder  of  my  estate,  real,  per- 


sonal, and  mixed,  of  which  I  shall  die  seised 
and  possessed,  or  to  which  I  shall  be  entitled 
at  my  decease,  I  give,  devise,  and  bequeath 
to  John  B.  Harlow  of  Harvard,  In  the  county 
•of  Worcester  and  commonwealth  aforesaid, 
and  Anne  E.  Harlow  and  Adaline  S.  Harlow, 
both  of  said  Ayer,  In  equal  shares,  and  their 
heirs  and  assigns  forever.  "I  hereby  con- 
stitute and  appoint  Edward  O.  Harlow,  of 
said  Ayer,  and  George  H.  Harlow,  of  BIl- 
lerlca,  la  said  county  of  Middlesex,  to  be  the 
executors  of  this  my  last  will  and  testament, 
and  trustees  under  the  same,  and  request 
that  they  be  exempt  from  fnmishrng  surety 
or  sureties  on  their  official  bond  or  bonds,  ei- 
ther as  executors  or  trustees,  and  I  hereby  au- 
thorize them,  on  the  request  of  my  sister, 
Abby  R.  Fletcher,  to  sell  any  portion  or  all  of 
my  real  estate  at  public  or  private  sale,  and  to 
make,  execute,  and  deliver  good  and  sufficient 
deeds  to  convey  the  same,  the  purchaser 
not  to  be  answerable  for  the  application  of 
the  purchase  money." 

The  provisions  In  tbe  codicil  are  as  fol- 
lows: "First  I  hereby  revcdce  any  resid- 
uary clause  of  said  will  In  favor  of  Anna 
E.  Harlow  and  her  sister.  Addle  S.  Harlow, 
and  instead  thereof  I  give  to  said  Anna  E. 
Harlow  and  Addle  S.  Harlow  the  sum  of 
five  hundred  dollars,  to  be  equally  divided 
between  them.  Second.  The  two  thousand 
doIUiTS  given  for  the  benefit  of  my  sister, 
Abby  R.  Fletcher,  I  give  and  bequeath  to 
Samuel  A.  Bacon  of  Hartford,  In  the  state 
of  Connecticut,  and  George  H.  Harlow,  of 
Blllerica,  in  the  commonwealth  of  Massa- 
chusetts, In  trust  for  said  Abby  R.  Fletcher, 
the  principal  and  Income  to  be  used.  If 
necessary,  to  provide  for  her  comfortable 
support  and  maintenance  during  her  life. 
*  •  •  Eleventh.  All  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal, 
and  mixed,  of  which  I  shall  die  seised  and 
possessed,  or  to  which  I  shall  be  entitled  at 
my  decease,  I  give,  devise,  and  bequeath  to 
said  Samuel  A.  Bacon  and  George  H.  Harlow 
and  Edward  O.  Harlow,  and  their  helra  and 
assigns,  forever." 

Adams  &  BUnn,  for  Anna  B.  Harlow  and 
others.  H.  H. '  Newton  and  Cornelius  A. 
Parker,  for  Rebecca  D.  Wood  and  Kate  B. 
Bragg.    Dudley  P.  Bailey,  pro  se. 

KNOWLTON,  O.  J.  The  first  of  these 
cases  is  a  bill  for  instructions,  on  which  the 
single  Justice  reported  to  this  court  five 
qoestions  In  regard  to  the  construction  of 
the  will  of  Sarah  R.  Harlow,  deceased. 
The  second  Is  a  petition  to  quiet  or  eetablish 
the  title  to  land,  brought  by  some  of  the 
heirs  at  law  of  Sarah  R.  Harlow  against  the 
other  heirs  and  the  residuary  legatees  of 
said  deceased.  The  question  of  law  raised 
on  the  second  petition  Is  the  same  as  the 
first  question  reported  by  the  single  Justice 
MI  the  first  petltlon^jigtzed  by  V^OOQ  IC 
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1.  The  second  daaee  of  the  Mill  vested  in 
Ahby  R.  Fletcher  a  life  estate,  with  a  power 
of  sale  iB  the  real  estate  therein  described, 
terminable  «n  her  marriage.  In  the  first 
place,  the  wordA  fixing  the  duration  of  the 
estate,  "so  long  as  she  shall  remain  unmar- 
ried," do  not  Indicate  an  Intention  to  create 
an  estate  in  fee.  The  aathority  to  the  derlsee 
to  sell  at  public  or  private  sale,  which  im- 
mediately follows  them,  requires  her  "to  in- 
vest and  reinvest  safely  the  proceeds,  and 
appropriate  to  her  own  nse  the  income  of 
such  reinvestments  so  long  as  she  shall  re- 
main unmarried."  This  provision  is  Incon- 
sistent with  the  creation  of  an  estate  in  fee, 
and  shows  that  the  estate  was  for  life 
only.  A  power  to  sell  may  well  be  given 
to  a  devisee  in  connection  with  a  devise 
of  an  estate  for  life.  Woodbrldge  v.  Jones, 
183  Mass.  648,  6T  N.  E.  878;  Collins  v. 
Wickwire,  162  Mass.  14S,  S8  M.  B.  885; 
Hatfield  r.  Sehier,  114  Mass.  4a  The  au- 
thority in  the  fourteenth  clause  to  the  trus- 
tees to  sell  this  real  estate  on  the  request  ot 
Abby  B.  Fletcher,  so  far  as  it  Indicates  any 
purpose  in  :regard  to  the  nature  ot  her  es- 
tate, implies  very  plainly  that  she  was  not  to 
bave  the  absolute  control  of  an  owner  In  fe& 
The  provision  in  r^ard  to  her  possible  mar- 
rfage  has  no  tendency  to  enlarge  the  estate. 
Folia  V.  Wilbur,  170  Mass.  506,  49  N.  E.  816 ; 
Knight  V.  BlUihaney,  152  Mass.  628,  26  N.  E. 
971,  9  Ik  R.  A.  67S.  If  we  apply  the  mle  ef 
the  early  cases  in  regard  to  provisions  in 
restraint  of  marriage,  the  object  of  the  devise 
la  this  case  plainly  is  to  provide  for  the  dey- 
laee  while  single,  and  not  to  restrain  map- 
rlage.  The  provision  is  therefore  valid,  ev«n 
tbough  the  devisee  might  be  Induced  to  re- 
main dngle  to  enjoy  the  benefits  of  the  prop- 
erty. The  devisee  was  a  sister  of  the  testa- 
trix, more  than  70  years  of  age.  Mann  v. 
Jackson,  84  Me.  400,  24  Atl.  886,  16  L.  R.  A. 
707,  30  Am.  St  Rep.  358 ;  Ck>mell  v.  Lovett's 
Ex'r,  35  Pa.  100;  Jones  v.  Jones,  1  Q.  B.  D. 
279;  Heath  v.  Lewis,  8  De  6.  M.  &  O.  954; 
McKrow  V.  Painter,  89  N.  C.  487 ;  2  Jarman 
on  Wills  (6th  Ed.)  S  886,  and  note,  and  cases 
cited. 

2.  The  second  dause  of  the  codicil  refers 
to  the  $2,000  of  which  the  Income  is  given  to 
Abby  B.  Fletcher  in  the  second  clause  of  the 
will,  and  not  to  the  $2,000  given  to  her 
absolutely.  The  words  "given  for  the  bene- 
fit of  my  sister"  aptly  describe  a  gift  of  a 
som  whose  Income  is  given  during  life, 
rather  than  an  absolute  gift  of  the  same 
sxmi. 

3.  The  eleventh  clause  of  the.  will  is 
fiK>penEtiv&  Tlie  benefidaiy  having  died 
before  the  will  was  proved,  only  a  month 
after  th«  death  of  the  testatrix,  the  trustees 
conld  not  take  the  residue  of  the  estate,  and 
establish  a  trust,  and  Invest  this  residue  for 
the  purpose  of  paying  to  a  beneficiary  the  in*- 
come  of  $2,00P  for  one  month.  The  cost  of 
doing  this  would  far  exceed  the  income. 
BerUes,  the  time  for  the  termination  of  the 


trust  arrived  long  before  the  trust  conld 
come  Into  existence. 

4.  The  residue  of  the  estate  is  to  be  dis- 
tributed among  the  persons  named  in  the 
thirteenth  clause  of  the  will,  as  modified  by 
the  first  and  eleventh  clauses  of  the  codicil, 
as  follows:  One-third  to  John  B.  Harlow, 
two-ninths  to  Samuel  A.  Bacon,  and  the 
same  share  to  George  H.  Harlow  and  Ed- 
ward O.  Harlow. 

6.  For  reasons  stated  in  our  answer 
to  the  third  question,  it  Is  not  necessary  for 
Samuel  A  Bacon  and  Qeorge  H.  Harlow  to 
qualify  as  trustees  under  the  second  clause 
of  the  codicil.  Besides,  the  gift  was  only  to 
be  used  if  necessary  to  provide  for  the  sup^ 
port  and  maintenance  of  Abby  R.  Fletcher 
during  her  life.  There  is  no  necessity  for 
the  use  of  it. 

In  the  first  case  answers  are  to  be  decreed 
accordingly.  In  the  second  case  the  petition 
is  dismissed.    So  ordered. 


an  Hus.  »7) 

COMMONWEALTH  v.  TIRCINSKI. 

(Supreme  Judicial  Ooort  of  Massachusetts. 

Worcester.    Oct.  17,  1905.) 

HoMiciDii— CHABAcrns  or  Dxoxasxd. 

Where,  in  a  proaecntion  for  manslaughtei; 
there  was  evidence  of  an  aasanlt  b;  deceased  on 
defendant  Immediately  before  the  striking  of  the 
fatal  blow,  evidence  that  deceased's  genezal- 
character  and  habits  were  those  of  a  violent  and 
passionate  person  and  that  be  was  of  a  quarrel- 
some, fighting  diaposltion,  which  character  and 
habits  were  known  to  defendant,  was  admissible 
on  the  issue  of  provocation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  26k 
Cent  Dig.  Homicide,  U  814,  891,  892.] 

Exceptions  from  Superior  Court,  Worcba- 
ter  County;  Lemuel  Le  B.  Holmes,  Judge. 

One  Tireinskl  was  convicted  of  manslaugh- 
ter, and  he  brings  exceptions.    Sustained. 

Oeo.  8.  Taft,  Dlst  Atty.,  and  W.  P.  Hall, 
Asst.  Plst  Atty.,  for  the  Commonwealth. 
Thos.  L.  Brown,  for  defendant 

KNOWLTON,  0.  J.  The  trial  was  upon 
an  indictment  for  manslaughter,  and  there 
was  tsetimony  tending  to  prove  an  assault 
by  the  deceased  upon  the  defendant  immedi- 
ately before  the  striking  of  the  fatal  blow. 
"The  defendant  offered  evidence  to  show 
that  the  general  character  and  habits  of  the 
deceased  were  those  of  a  violent  and  pas- 
sionate parson,  a  quarrelsome,  fighting  man, 
which  character  and  habits  were  known  to 
the  defendant,  as  a  circumstance  tending  to 
show  the  nature  of  the  provocation  under 
which  the  defendant  acted,  and  the  infiuence 
it  had  on  the  mind  of  the  defendant,  as  show- 
ing reasonable  apprehension  that,  if  he  did 
not  act  promptly  and  effectually,  his  own 
death  or  great  bodily  harm  would  be  the  re- 
sult" The  question  before  us  is  on  the  do- 
fendant's  exception  to  the  exclusion  of  this 
evidence.  Digitized  by  V^OOglC 
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The  principle  on  which  our  decision  must 
rest  was  stated  and  discussed  by  Chief  Jus- 
tice Morton  In  Com.  v.  Barnacle,  134  Mass. 
216,  45  Am.  Rep.  319.  Of  a  case  like  the 
present  he  said:  "In  such  cases,  therefore, 
the  questions  whether  there  was  reasonable 
cause  to  apprehend  great  bodily  harm,  and 
whether  the  defendant  acted  under  such  ap- 
prehension, are  material  Issues.  •  •  • 
The  jury  could  not  Intelligently  pass  upon 
this  issue  without  being  informed  as  to  the 
character  and  circumstances  of  the  attack. 
It  seems  to  us  clear  that  the  fact  that  the 
assailant  was  a  larger  and  more  powerful 
man  than  the  defendant  has  a  bearing  upon 
the  issue."  The  habits  and  temper  and 
spirit  of  a  man,  and  his  fondness  for  quarrel, 
if  he  is  naturally  combative,  are  not  less  im- 
portant to  be  considered,  in  Judging  of  the 
danger  to  be  apprehended  froni  him,  than  his 
size  and  the  strength  of  his  muscles.  One  man 
might  be  of  such  disposition  and  habits  that. 
If  exceedingly  angry,  a  murderous  assault  by 
him  might  reasonably  be  apprehended,  while 
another  of  equal  size  under  similar  conditions 
would  not  be  dangerous.  In  the  case  from 
which  we  have  quoted,  the  court  expressly 
overruled  Com.  v.  Mead,  12  Gray,  167,  71 
Am.  Dec.  741;  and,  if  the  decision  in  Com.  ▼. 
HiUiard,  2  Gray,  294,  was  Intended  to  rest 
upon  the  same  ground,  it  overruled  that  also. 
In  Com.  V.  HiUiard,  in  holding  that  evidence 
of  the  general  character  of  the  deceased  as  a 
qturrelsome,  fighting,  and  brutal  man  of 
great  strength  was  too  remote,  the  court 
said  that  "the  provocation  under  which  the 
defendant  acted  must  be  Judged  of  by  the 
res  gestse,  and  the  evidence  must  be  con- 
fined to  the  facts  and  circumstances  attend- 
ing the  assault  by  the  deceased  upon  the  de- 
fendant." It  does  not  appear  from  the  re- 
port in  that  case  that  the  defendant,  at  the 
time  of  the  homicide,  had  any  knowledge  of 
the  character  of  his  adversary  which  he 
offered  to  prove  at  the  trial.  His  want  of 
knowledge  might  have  been  a  sufficient 
ground  for  the  ruling.  If  he  knew  it  at  the 
time,  the  known  dangerous  character  of  his 
assailant  would  have  been  a  part  of  the 
res  gestae,  to  be  considered  In  determining 
whether  he  had  reasonable  ground  for 
apprehending  grievous  bodily  barm  from  the 
attack.  Com.  v.  York,  7  Law  Rep.  497-507, 
was  similar  to  Com.  v.  HiUiard.  If  the  de- 
cisions in  these  cases  were  applicable  to 
evidence  of  the  general  character  of  an  as- 
sailant as  a  quarrelsome,  brutal,  dangerous 
man,  which  character  was  known  to  the  de- 
fendant at  the  time  of  the  homicide,  they 
were  virtually  overruled  by  Com.  v.  isama- 
cle,  ubi  supra. 

Our  conclusion  is  In  accordance  with  the 
doctrine  of  the  text-books,  and  with  the  great 
weight  of  authority  in  other  Jurisdictions. 
Wlgmore  on  Ev.  §  246;  Wharton  on  £[omiclde 
<3d  Bd.)  605-G28;  5  Am.-  &  Eng.  Enc.  of  Law 
(2d   Ed.)  872,  and  notes;  Smith  t.   United 


States,  161  U.  S.  85;  16  Sup.  dt.  483,  40  L.  Ed. 
626;  Abbott  v.  People,  86  N.  Y.  461;  Tiffany 
V.  Com.,  121  Pa.  165,  15  Atl.  462,  6  Am.  St. 
Rep.  775;  Com.  v.  Straesser  158  Pa.  451,  26 
Atl.  17;  State  v.  Lull,  48  Vt  581-587;  State 
V.  Nett,  50  Wis.  524,  7  N.  W.  344;  Marts  v. 
State,  26  Ohio  St  162;  Horsbaeh  v.  State, 
43  Tex.  250;  Brownell  v.  People,  38  Mich. 
732.  The  reasons  for  the  rule  have  been  so 
often  and  so  fully  considered  in  these  cases 
that  further  discussion  is  unnecessary.  We 
are  of  opinion  that  the  evidence  was  com- 
petent 
Exceptions  sustained. 


(166  Ind.  317) 
.a}TNA  LIFE   INS.  CO.  ▼.  FITZOERAI^O. 
(No.  20,630.) 
(Supreme  (Toort  of  Indiana;    Oct  11,  1900.) 

L  InSUBANOB— ACOIDKNT  POUOT— OoKarTBUO- 
TION. 

An  accident  policy,  insuring  "against  loaa 
of  business  time'  •  *  •  resultmg  from  bodily 
injuries  •  *  •  through  external,  violent  and 
accidental  means,"  covered  Ibes  of  business  time 
by  disease  proximately  caused  by  a  bodily  in- 
jury occurring  through  external,  violent,  and 
accidental  means. 

[Ed.  Note. — For  cases  in  point,  see  vol.  28, 
Gebt  Dig.  Insurance,  §§  1178,  1186.] 

2.  Sam5— ^Phoximatk  Catjsi:. 

Plaintiff  placed  his  hand  on  edge,  with  the 
thumb  next  to  bis  head,  in  order,  to  rest  easier 
at  night,  and  whUe  asleep  la  such  position 
moved  so  that  his  hand,  with  his  head  thereon 
as  before,  rested  on  the  edge  of  the  bed  rail,  in 
which  posture  he  continued  for  several  hours, 
when  he  awoke,  finding  his  hand  wholly  numb, 
with  a  black  mark  thereon  where  it  rested  on 
the  rail.  Inflammation  of  the  periosteum  of  the 
metacarpal  bones  resulted,  necessitating  a  sur- 
gical operation  and  caasing  a  protracted  ill- 
ness. Held  that  in  the  absence  of  evidence  that 
the  inflammation  was  due  to  any  other  cause  than 
the  long-continued  force  exerted  by  the  weight 
of  plaiutitTs  head  on  his  hand,  such  cause  was 
an  efficient  proximate  cause  of  the  injury,  with- 
in an  accident  policy  insuring  against  loss  of 
business  time  from  bodily  injuries  effected 
through  external,  violent  and  accidental  means. 

3.  Same  —  Notice  of  Lobs  —  Policy  Paovi- 
SIONS— Instbuction. 

An  accident  policy  requiring  immediate  no- 
tice of  injury  is  complied  with  by  the  giving  of 
notice  within  a  reasonable  time. 

[Ed.  Note. — For  cases  in  point  see  vol.  28, 
Cent  Dig.  Insurance,  §  1331.J 

4.  Samb— Actions— iNSTBUOTiONfl. 

Where  notice  of  injury  under  an  accident 
policy  was  not  given  within  a  reasonable  time, 
but  after  it  was  given  a  claim  was  made  on  the 
insurance  company  under  the  policy  for  the 
injury,  the  fact  that  the  company  in  response 
denied  all  liability  solely  on  the  ground  that  the 
policy  did  not  recover  the  injury  was  not  a 
waiver  of  the  provision  requiring  immediate 
notice. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Insurance,  {  1391.] 

Appeal  from  Superior  Court;  Marlon  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  Philander  Fitzgerald  against  the 
.ffiltna  Life  Insurance  Company.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
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pealsL  Bev^rsed.  G^se  transferred  from  Ap- 
pellate Court,  as  authorized  by  Burns'  Ann. 
St  1901.  i  133711. 

Miller,  Elam,  Fesler  &  Miller,  for  appellant 
R.  W.  McBrlde  and  Denny  ft  Denny,  for  ap- 
pellee. 

GILLETT,  X  Action  by  appellee  against 
appellant  on  an  accident  policy.  By  the  con- 
tract the  company  Insured  appellee  "against 
loss  of  business  time  •  •  •  resulting 
from  bodily  Injuries  effected  during  the  term 
of  this  insurance  through  external,  violent 
and  accidental  means."  The  motion  for  a 
new  trial  presents  the  question  as  to  whether 
the  disability  Involved  wa^  due  to  an  injury 
within  the  terms  of  the  policy.  It  appears 
from  the  testimony  that  on  July  31,  1902, 
appellee,  being  much  fatigued  from  an  ex- 
tended business  trip,  retired  about  8  p.  m. 
As  he  was  somewhat  restless,  he  placed  his 
left  hand  between  the  pillow  and  his  head. 
In  order  to  raise  it  higher.  The  hand  was 
placed  on  edge,  with  the  thumb  next  to  the 
head,  and  he  fell  asleep  in  that  position. 
Some  time  during  the  night,  while  asleep, 
be  moved  so  that  bis  hand,  with  his  head  con- 
tinuing upon  it  as  before,  rested  upon  the 
edge  of  the  bed  rail,  and  he  continued  to  sleep 
In  that  posture  until  4  a.  m.,  when  he  awoke. 
He  found  that  his  hand  was  wholly  numb, 
and  It  continued  In  that  condition  for  the 
space  of  half  an  hour.  There  was  a  bla<^ 
mark  upon  it  where  it  had  rested  upon  the 
rail,  and  this  mark  existed  for  some  time 
thereafter.  The  hand  pained  him  a  great 
deal  during  the  following  day,  and  during  the 
next  night  he  was  compelled  to  call  a  physi- 
cian. The  testimony  of  the  latter,  as  well 
as  that  of  the  family  physician,  who  to<A 
charge  of  the  case  upon  returning  from  a  va- 
cation, shows  -that  the  pressure  on  the  hand 
while-  upon  the  bed  rail  resulted  In  an  Inflam- 
mation of  the  periosteum  of  the  metacarpal 
bones  lying  back  of  the  third  and  fourth 
fingers,  a  condition  which  made  an  operation 
neoeesary  and  caused  a  protracted  Illness. 
The  expert  evidence  shows  that  cases  of  in- 
flammation of  the  periosteum,  or,  as  the  dif- 
ficulty is  technically  termed,  periostitis,  are 
traumatic,  at  least  for  the  most  part  and 
that  It  Is  the  opbilon  of  the  medical  profes- 
sion that  all  of  such  cases  are  due  to  some 
Injury,  perhaps  forgotten. 

The  principal  contention  of  counsel  for  ap- 
{(ellant  on  the  question  of  the  sufficiency 
of  the  evidence  is  that  appellee's  loss  of  time 
was  due  to  disease,  and  not  to  an  injury  with- 
in the  terms  of  the  contract  We  hold  that 
the  policy  In  suit  was  an  Insurance  against 
loss  of  business  time  by  disease,  provided 
that  the  disability  was  proximately  caused  by 
a  bodily  Injury  occasioned  through  external, 
violent,  and  accidental  means.  It  is  the 
gmeral  understanding  that  this  class  of  poli- 
cies insure  against  diseases  so  occasioned,  and 
where  medical  science  reveals  the  fact  that 
ba^  of  tbe  disease  stands  a  proximate  cause 


answering  in  all  nespects  to  the  terms  of  the 
policy,  it  will  not  suffice  to  discharge  the  com- 
pany that  the  consequence  is  accounted  a 
disease.  The  insured  cannot  know  what  may. 
befall  him  as  the  result  of  possible  ijijurles, 
and  It  must  be  taken  to  have  been  the  under- 
standing of  the  parties  that  loss  of  time  occa- 
sioned by  disease  was  Insured  against,  wher^ 
the  disability  was  proximately  occasioned  by 
an  injury  within  the  provisions  of  the  con- 
tract It  win  be  time  enough  to  deal  with 
the  difficult  cases  suggested  by  appellant's 
counsel,  involving  subtle,  external  causes  of 
disease,  when  they  arise.  There  was  no  evl- 
dfflice  tending  to  show  that  the  Inflammation 
from  which  appellee  suffered  was  due  to  any 
cause  other  than  that  of  the  long-continuing 
force  exerted  by  the  weight  of  the  head.  It 
was  said  in  McCarthy  v.  Travelers'  Ins.  Co.,  8 
Biss.  362,  Fed.  Cas.  No.  8,682,  that  "an 
efficient  and  adequate  cause,  being  found, 
must  be  deemed  the  true  cause,  unless  some 
other  cause,  not  incidental  to  it  but  Independ- 
ent of  It  is  shown  to  have  Intervened  between 
It  and  the  result"  See,  also.  Continental 
Casualty  Co.  v.  Lloyd  (at  last  term),  73  N. 
E.  824;  National  Benefit  Ass'n  v.  Orauman, 
107  Ind.  288,  7  N.  E.  23a  It  was  declared  by 
this  court  In  Supreme  Council,  etc.,  v.  Garrl- 
guB,  104  Ind.  183,  8  N.  E.  818,  64  Am.  Bep. 
298,  that  the  word  "accident"  as  used  in  an 
a(!cldent  policy,  "should  be  given  its  ordinary 
and  usnal  signlflcation,  as  being  an  event 
that  takes  place  without  one's  foresight  4x 
expectation."  We  are  not  here  called  on  to 
consider  a  case  where  the  result  is  one  which 
follows  from  ordinary  means  voluntarily  em- 
ployed, and  in  which  the  only  element  of  un- 
expectedness lies  In  the  fact  that  the  pursuit 
of  the  means  unexpectedly  brings  about  a 
physical  condition  which  makes  disease  pos- 
sible. Here  the  element  of  volition  was 
wholly  absent,  and  the  fact  that  during  a 
period  of  unconsciousness  there  was  a  dis- 
tinct and  long-continued  force  applied,  which 
compressed  the  tissues  and  blood  vessels  sur- 
rounding the  bones,  and  thereby  caused  the  In*, 
fiammatlon,  marks  the  case  as  one  of  ac- 
cident 

We  are  also  of  opinion  that  the  injury  was 
a  violent  one  within  the  terms  of  the  policy. 
The  degree  of  violence  Is  not  always  a  con- 
trolling consideration.  Southard  v.  Railway, 
etc.,  Co.,  34  Conn.  574,  Fed.  Cas.  No.  13,182. 
We  are  not  to  be  imderstood  as  holding  that 
violence  will  be  wholly  implied  to  bring  an 
accident  within  the  terms  of  the  policy.  Our 
holding  is  that  where  an  injury  proximately 
proceeds  from  a  cause  which  falls  within  the 
limitations  of  the  policy  Interpreted  accord- 
ing to  the  ordinary  understanding  of  the 
force  of  words,  that  Interpretation  is  to  be 
preferred,  rather  than  one  which  would  de- 
feat the  protection  of  the  assured  in  a  large 
olass  of  cases.  Trew  v.  Insurance  Co.,  6 
Hurl.  &  N.  844;  Paul  v.  Travelers'  Ins. 
Co.,  112  N.  Y.  472,  20  N.  E.  347,  8  L.  a  A. 
443,  8  Am.  St  Eep.  758;  Healey  t.  M^itual 
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Accident  ASB'n,  138  III.  SSC,  26  N.  B.  62,  9 
L.  B.  A.  871,  23  Am.  St  Rep.  637.  There 
were  present  In  this  instance,  in  a  substan- 
tial sense,  all  of  the  elonents  necessary  to 
bring  the  proximate  cause  of  the  disability 
within  the  requirement  that  the  loss  of  time 
must  result  from  a  bodily  Injury  effected 
through  external,  violent,  and  accidental 
means.  The  only  thing  that  was  extraordi- 
nary about  the  case  was  the  result;  but  this 
will  not  relieve,  for  the  company  w'as  paid 
fbr  its  undertaking  to  provide  a  conventional 
measure  of  Indemnity  against  the  fortuitous, 
provided  that  it  proximately  proceeded 
from  such  an  injury  as  the  policy  describes. 
We  hold  that  the  evidence  was  sufficient  to 
support  the  verdict 

Appellant  has  assigned  as  an  error  that  the 
court  below  erred  in  overruling  a  demurrer 
to  the  complaint  As  the  only  objection 
which  is  urged  to  that  pleading  has,  in  effect, 
been  determined  by  us  to  be  untenable  In 
passing  on  the  question  as  to  the  sufficiency 
of  the  evidence,  it  is  enough  to  announce  that 
appellant  is  not  entitled  to  a  reversal  based 
on  the  overruling  of  said  demurrer. 

The  policy  in  suit  provided  that  an  immedi- 
ate notice  of  the.  injury  should  be  given  the 
company.  Appellee  did  not  give  notice  until 
about  60  days  after  the  Injury.  October  28, 
1902,  the  company,  by  its  general  agents  at 
Indianapolis,  sent  appellee  a  letter,  stating 
that  the  company  declined  to  approve  the 
claim  on  the  ground  that  it  did  not  "come 
within  the  classiflcation  of  an  accident"  The 
trial  court,  by  instructions  which  are  not 
complained  of,  submitted  to  the  jury  trying 
the  cause  the  question,  as  one  of  fact, 
whether,  in  view  of  appellant's  condition, 
notice  was  given  within  a  reasonable  time; 
but  the  court  also  gave  to  the  jury  the 
following  Instruction,  for  which  a  reversal  is 
sought :  "On  the  question  of  waiver  and  the 
provisltm  of  the  policy  requiring  immediate 
notice,  I  instruct  you  that  if  you  should  find, 
from  the  evidence,  that  the  notice  required 
by  the  policy  was  not  given  within  a  reason- 
able time  after  the  happening  of  the  alleged 
accident  and  injury,  but  was  given  some 
time  later,  and  that  after  it  was  given  a 
claim  was  made  upon  the  defendant  on  said 
policy  for  the  injury  in  controversy,  and  that 
in  response  to  said  claim  the  defoidant 
denied  all  liability,  and  placed  its  denial  of 
liability  solely  on  the  groimd  that  the  policy 
sued  on  did  not  cover  such  an  injury  as 
this  was,  without  saying  anything  about  the 
failure  to  have  given  this  notice  required  in 
the  policy,  such  fact  would'  amount  to  a 
waiver  of  the  provisions  requiring  Immediate 
notice."  Under  the  provisions  of  the  Indiana 
statutes  concerning  foreign  insurance  com- 
panies the  provision  of  the  policy  above 
referred  to  amounted  to  a  requirement  of 
notice  within  a  reasonable  time.  Section 
4023,  Burns'  Ann.  St  1001;  Insurance  Co. 
of  North  America  v.  Brim,  111  Ind.  281, 
12  N.  B.  816;  Plckel  t.  Pbeniz  Ins.  Co.,  lid 


Ind.  291,  21  N.  B.  898;  Peele  r.  Provident 
Society,  147  Ind.  643,  44  N.  B.  661,  46  N.  E. 
990.  It  will  be  observed,  however,  that  by  the 
instruction  above  set  forth  the  court  instruct- 
ed upon  the  hypothesis  that  notice  was  not 
given  within  a  reasonable  time,  and  informed 
the  jury  that  a  subsequent  denial  of  liabil- 
ity on  another  ground,  without  mention- 
ing the  failure  to  give  notice,  would  amount 
to  a  waiver.  If  this  was  a  correct  exposi- 
tion of  the  law  as  applied  to  the  facts,  there 
was  no  question,  \miec  the  uncontradicted 
evidence,  to  submit  to  the  Jury. 

We  considered  the  doctrine  of  waiver 
of  proofs  of  loss  at  some  length  in  Germania 
Fire  Ins.  Co.  v.  Pltchor,  160  Ind.  892,  6^  N. 
B.  921,  66  N.  B.  1003,  and  In  view  of  what 
was  there  said  this  case  can  be  disposed  of 
without  much  further  discussion.  It  is  true 
that  we  held  In  the  Pitcher  Case  that  there 
might  be  a  waiver  after  the  time  for  making 
proofs  of  loss  had  expired,  but  it  will  be 
observed  that  there  the  disagreement  was  as 
to  the  amount  of  the  loss.  A  protracted 
negotiation  over  such  a  questl<m  after  the 
expiration  of  the  time  for  the  making  of 
proofs  might  warrant  a  Jury  In  concluding 
tha,t  the  company  was  lecogn^ing  a  subsist- 
ing obligation  to  the  extent  of  what  it  con- 
ceived to  foe  the  amount  of  the  J|o8s ;  but  we 
cqnnot  sanction  the  view  that,  after  the 
assured  has  sinned  away  all  right  of  recovery 
under  the  policy,  be  may  yet  recover  by  proof 
that  the  company  refused  to  pay  on  the 
ground  that  the  policy  did  not  cover  tibe  claim 
asserted  in  the  notioa  The  refusal  to  pay  on 
a  wholly  different  ground,  made  within  the 
time  that  the  policy'  holder  may  take  steps 
to  make  good  his  right  under  the  contract, 
is  treated  In  this  state  as  a  waiver  per  se; 
but  we  perceive  no  reason,  after  the  right  la 
gone,  for  permitting  the  policy  holder  to.  go 
to  the  jury  on  the  question  of  waiver  under 
proof  of  the  solitary  fact  that  the  company 
had  afterwards  declined  for  another  reason 
to  recognize  the  validity  of  the  policy.  The 
authorities  -support  us  in  this  view  of  the 
law.  Fidelity,  eta,  Co.  v.  Sanders,  82  Ind. 
App.  448,  70  N.  B.  167,  and  cases  dted; 
Patrick  V.  Farmers',  etc.,  Co.,  43  N.  H.  621, 
80  Am,  Dec.  197;  Beatty  v.  Lycoming,  etc., 
Ins.  Co.,  66  Pa.  9,  5  Am.  Rep.  818;  Hart  v. 
Trustees,  etc.,  108  Wis.  490,  84  N.  w;  451; 
State  Ins.  Co.  v.  School  Dlst,  66  Kan.  77, 
71  Pac.  272;  Employers',  etc,  Corp.  v. 
Boschelle,  13  Tex.  Civ.  App.  232,  35  S.  W.  869; 
May  on  Insurance,  ^  464.  In  fact,  we  have 
not  been  able  to  find  a  case  which  seems  to 
support  appellee  upon  this  point  nnless  it  be 
Brink  v.  Hanover  Fire  Ins.  Co.,  80  N.  T.  108, 
which  is  cited  in  the  brief  filed  on  his  behalf. 
The  value  of  that  case  as  a  precedent  in  ap- 
pellee's favor  was  destroyed  by  Devfens  v. 
Mechanics',  etc.,  Ins.  Co.,  83  N.  T.  168,  where 
the  court,  referring  to  the  Brink  Case,  said : 
"The  doctrine  of  waiver  was,  we  think,  prop- 
erly applied  in  that  case ;  but  it  should  not  be 
extended,  so   a%  to  deprive  a  party  of   bis 
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detenae,  merdy  because  he  negtlgentlj  or 
Incantlouslr,  when  a  dalm  Is  first  presented, 
while  denying  his  liability,  omits  to  disclose 
the  ground  of  his  defense,  or  states  another 
gronnd  than  that  npon  which  he  finally 
relies.  ThM^e  must,  in  addition,  be  evidence 
flrom  which  the  Jury  would  be  justified  In 
finding  that,  with  full  knowledge  of  the  facts, 
there  was  an  Intention  to  abandon,  or  not  to 
Insist  npon,  the  particular  defense  after- 
wards relied  upon,  or  that  it  was  purposely 
concealed  under  circumstances  calculated  to, 
and  which  actually  did,  mislead  the  other 
party  to  his  Injury." 

Appellee's  counsel  contend  that  under  the 
evidence  it  appears  that  notice  was  given 
within  a  reasonable  time.  ,  We  have  read  the 
evidence  as  set  out  In  the  bill  of  exceptions, 
and  while  we  are  of  opinion  that  the  question 
of  reasonable  time  was  for  the  jury.  In  view 
of  the  evidence  as  to  appellee's  condition, 
yet  the  case  which  he  seeks  to  make  out  was 
not  BO  convincing  upon  that  point  as  to 
render  harmless  the  giving  of  the  above 
Instruction. 

Judgment  reversed,  and  a  new  trial  ordered. 


a<6  ind.  »») 

CHICAGO  &  S.  B.  RT.  CO.  et  al.  v.  GRANT- 
HAM.    (No.  20,650.) 
(Supreme  Court  of  Indiana.    Oct   8,   1905.) 

1.  AppkaIi — Pasties — ^Tbaitsfeb  of  Intxbest 
— ^DUsiaasAt. 

When  a  party  to  an  appeal  transfers  or 
otherwise  loses  his  interest  In  the  subject-matter 
m  controversy,  the  appeal  will  be  dismissed  as 
to  him  on  the  fact  being  brought  to  the  atten- 
tion of  the  Appellate  Oenrt 

2.  JUMUEETT CoirOI.UBIVEHX8B — TttUC      TO 

Realty. 

.  In  an  action  to  quiet  title,  which,  undec 
Bnms'  Ann.  St.  1901,  §  1082  (Rev.  St  1881, 
f  1070;  Homer's  Ann.  Bt  IWHl,  f  1070),  may 
be  bronght  against  any  ope  "who  claims  title 
to  or  interest  in  real  property,"  a  defendant 
must  set  forth  all  the  interest  he  then  claims, 
and  If  be  fails  to  do  so  his  claim,  whatever  its 
diaracter,  is  bazred,  and  a  decree  for  plaintiff 
is  conclosive  against  him  and  his  privies  as  to 
every  claim  he  might  have  asserted,  whether,  of 
an  easement  or  other  interest 
8.  Saioc. 

In  an  action  for  poasesston    of   land,    in 
which  the  qnestion  ot  title  is  directly  in  issue, 
a  Jndgmoit  for  plaintiff  is  conclnsive  against 
any  claim  or  interest  of  defendant. 
4i  EviDEnrcB — ^Transciopt'  or  Juoomekt — ^Au- 

THKSmCAXIOR. 

t.  transcript  of  a  jadgmentt  bearing  the 
cate  of  the  clerk  thq.t  it  contains  "a  full 
and  complete  copy  of  the  complaint,  answer,  re- 
■pfyt  and  judgment"  In  the 'cause,  is  sufficiently 
antiienticasea  to  be  admlssiUe  In  evidence. 
5.  Courrs — J^twbihctios— EaBMrMpnoHB. 

Where  the  record  of  a  court  of  general  Jn- 
rlsdiction  In  a  cause  Is  silent  on  the  subject  ot 
Jurisdiction  over  the  parties  and  docs  not  afiSrm- 
ativety  show  want  of  Snch  Jnrisdictlon,  it  will 
be  presumed  in  support  of  the  judgment  render- 
ed, and  cannot  be  collaterally  attacked ;  and 
hence  the  transcript  of  a  judgment  of  a  circuit 
court  is  not  inadmissible  in  evidenee,  because 
it  shows  that  the  pleadings  were  Sled  in  the  cir- 
cuit court  of  another  county,  the  presuiqptioo, 
l>eing  after  judgment  that  the  venu?  vfu  prop- 
•riy  changed^ 


8.  Abatement  asv  Bevivai, — PtEA  nr  Abate- 
ment AND  nr  Bab. 

It  is  not  reversible  error  to  sustain  a  de- 
murrer to  an  answer  in  abatement  filed  by  a  de- 
fendant after  he  has  filed  an  answer  in  bar. 

Appeal  from  Circuit  Court,  Clinton  County; 
Samuel  R.  Artman,  Special  Judge. 

Action  by  Charles  W.  Orantbam,  admin- 
istrator, against  the  Chicago  &  Southeast- 
ern Railway  Company  and  others.  Judg- 
ment for  plaintiff,  and  defendant  railway 
company  and  defendant  Davis,  trustee,  ap- 
peal. Transferred  from  Appellate  Court  un- 
der Burns'  Ann.  St  1901,  t  1837n  CActs  1901, 
p.  680).  Appeal  dismissed  as  to  Oavia,  and 
judgment  affirmed. 

A  C.  Harris  and  TJ.  Q  Stover,  for  appel- 
lants. Clodfelter  &  Fine  and  T.  B.  Ballard, 
for  appellee. 

MONKS,  0.  J.  This  action  was  brought 
on  July  28,  1901,  by  Wesley  Grantham 
against  appellant  railroad  company  for  the 
assessment  of  damages  for  land  appropriated 
for  railroad  purposes.  The  Metropolitan 
Trust  Company,  Theodore  P.  Davis,  trustee, 
and  the  Central  Trust  Company,  were  made 
parties  defendant;  it  being  alleged  in  the  ap- 
plication that  "they  each  claim  some  right 
title,  and  Interest  in  the  strip  of  land  de- 
scribed, the  exact  nature  of  which  Is  un- 
known to  this  plaintiff,  and  that  said  claim 
of  each  of  said  defendants  is  unfounded  and 
without  right  Blizabeth  A.  Messlck  is  also 
made  a  party  defendant  to  answer  as  to 
any  interest  she  may  have  in  the  matter 
alleged."  BHIzabeth  A.  Messlck  filed  a  dis- 
claimer of  any  Interest  in  the  cause  of  action 
set  forth  In  the  complaint  Final  judgment 
for  damages  was  rendered  ih  favor  of  the 
plaintiff,  Wesley  Grantham.  The  only  er- 
rors assigned  are  by  the  railroad  company 
and  Theodore  P.  Davis,  trustee. 

Appellee,  by  verified  motion  to  dismiss 
this  appeal,  shows  as  to  appellant  Davis, 
trustee,  that  he  and  the  Metropolitan  Trust 
Company  were  made  parties  defendant  In 
the  court  below  to  answer  as  to  their  in- 
terest in  the  teal  estate  in  controversy;  that 
the  only  interest  they  claimed  in  said  real 
estate  was  under  and  by  virtue  of  a  deed  of 
trust  for  all  of  the  properly  rights  and 
franchises  of  said  appellant  railway  com- 
pany, executed  to  them  as  trustees  to  secure 
certain  bonds  described  therein;  that  since 
the  rendition  of  final  Judgment  by  the  court 
below  in  this  cause  said  trust  deed  and  all 
the  twnds  secured  thereby  have  been  fully 
paid  and  satisfied  by  the  sale  of  all  of  said 
rallroad''property  under  a  decree  of  fore- 
closure of  said  trust  deed,  and  said  trust 
company  aftd  Davis,  trustee,  no  longer  have 
any  interest  in  the  matters  in  controversy 
In  this  action.  It  is  well  settled  that,  when 
a  party  to  an  appeal  transfers  or  otherwise 
loses  his  Interest  in  the  subject-matter  in 
controversy,  the  appeal  will  be  dlshilssed  as 
to  him,  when  the  fact  Is  brought  to,^^nitp 
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tention  of  the  appellate  tribunal.  Stauffer 
T.  Sallmonle,  etc,  Co.,  14T  Ind.  71,  72,  73,  46 
N.  B.  342;  Faucher  v.  Grass,  00  Iowa,  505, 
15  N.  W.  302;  2  Cyo.  781.  The  appeal  as 
to  Davis,  trustee,  must  therefore  be  dis- 
missed. 

The  only  questions  left  for  determination 
are  those  presented  by  appellant  railroad 
company.  It  appears  from  the  record  that 
on  and  prior  to  November  21,  1887,  one 
Elizabeth  A.  Messlcb  was  the  owner  In  fee 
simple  and  In  the  possession  of  a  farm  of 
182  acres,  described  In  the  complaint  In 
this  action,  in  Montgomery  county,  Ind.,  and 
that  prior  to  said  day,  and  while  said 
Elizabeth  A.  Messiok  was  the  owner  and  In 
the  possession  of  said  real  estate,  the  Mid- 
land Railway  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state,  entered 
upon  said  real  estate  and  proceeded  to  con- 
struct a  railroad  across  the  same,  and  on 
November  21,  1887,  said  Elizabeth  A.  Mes- 
slck  brought  suit  against  said  Midland 
Railway  Company  to  quiet  her  title  In  and  to 
that  part  of  said  real  estate  so  entered  upon 
and  occupied  by  said  railway  company;  the 
same  being  a  strip  80  feet  wide  across  said 
182  acres  of  land.  On  May  16,  1892,  she 
obtained  Judgment  in  said  action  against 
said  railway  company  quieting  the  title  to 
said  real  estate  in  her.  On  October  30,  1880, 
while  said  suit  to  quiet  title  was  pending, 
said  Midland  Railway  Company  by  deed  con- 
veyed all  Its  property  and  franchises  to  ap- 
pellant, the  Chicago  &  Southeastern  Rail- 
way Company,  a  corporation  organized  un- 
der the  laws  of  this  state.  On  February  1, 
1893,  the  said  Elizabeth  A.  Messick  sold, 
and  by  warranty  deed,  in  which  her  hus- 
band Joined,  conveyed,  said  182  acres  of 
land  to  Wesley  Grantham.  At  the  time  the 
deed  was  so  executed  to  said  Wesley 
Grantham  the  appellant  railway  company 
was  operating  a  railroad  over  and  upon  the 
part  of  said  real  estate  in  controversy  as  a 
common  carrier.  In  March,  1893,  said  Grant- 
bam,  after  the  conveyance  of  said  land  to 
him,  commenced  an  action  .in  the  Mont- 
gomery circuit  court  against  the  appellant 
railway  company  to  recover  possession  of 
the  part  of  said  real  estate  over  and  upon 
which  said  railroad  was  being  operated;  and 
on  December  10,  1894,  be  recovered  Judg- 
ment for  possession  of  said  real  estate.  On 
January  1,  1901,  the  sheriff  of  Montgomery 
county,  under  writ  issued  on  said  Judgment, 
put  said  Grantham  in  possession  of  said 
real  estate  and  made  his  return  on  said  writ 
accordingly.  Afterwards,  on  January  19, 
1901,  while  said  Grantham  was  in  possession 
of  said  real  estate,  the  appellant  railway 
company  entered  upon  said  real  estate,  tore 
down  and  removed  his  fences,  and  con- 
structed a  railroad  track  over  and  upon 
said  real  estate,  and  ran  its  cars  and  oper- 
ated a  railroad  over  the  same,  and  when  this 
action  was  commenced  claimed  and  used  the 
real  estate  in  controversy  as  a  part  of  its 


right  of  way.  Said  entry  was  made  upon 
said  real  estate  without  the  consent  of  said 
Grantham,  and  without  making  or  tenderinj 
him  any  compensation  or  damages. 

In  one  of  its  exceptions  to  the  award, 
appellant  railway  company  alleged  in  effect 
that  in  1873,  the  Anderson,  Lebanon  &  St. 
Louis  Railroad  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state,  located 
and  graded  a  continuous  roadbed  from  the 
city  of  Anderson,  Ind.,  to  the  town  of  Wave- 
laud,  Ind.;  that  a  part  of  said  continuous 
roadbed  was  constructed  upon  the  strip  of 
real  estate  in  controversy,  the  same  being 
then  owned  in  fee  simple  by  and  in  the 
possession  of  Thomas  H.  Messick  as  a  part  of 
said  farm  of  182  acres;  that  in  1874  said 
Anderson,  Lebanon  &  St  Louis  Railroad 
Company  paid  said  Thomas  H.  Messick  the 
amount  of  damages  for  said  right  of  way  as 
fixed  by  arbitrators  selected  by  said  parties, 
which  amount  said  Messick  received  in  full 
payment  and  satisfaction  thereof;  that  after- 
wards, in  1885,  said  railroad  and  its  fran- 
chises and  property  were  sold  and  conveyed 
under  a  decree  of  foreclosure,  to  which 
Thomas  H.  Messick  was  a  party,  to  the  said 
Midland  Railway  Company,  a  corporation 
organized  under  the  laws  of  this  state;  and 
that  afterwards,  on  October, 30,  1890,  said 
Midland  Railway  Company  sold  and  con- 
veyed its  said  railroad  and  all  of  its  property 
and  franchises  to  appellant  railway  company, 
and  it  owns  and  operates  the  same  as  the 
successor  of  the  Anderson,  Lebanon  &  St 
Louis  Railroad  Company  and  the  Midland 
Railway  Company.  The  trial  court  sustained 
a  demurrer  for  want  of  facts  to  said  ex- 
ception, and  sustained  objections  to  all  evi- 
dence tending  to  show  that  appellant  rail- 
way company,  or  those  under  whom  it  claims, 
had  any  Interest  or  right  in  or  to  the  real 
estate  in  controversy  prior  to  the  rendition 
of  said  Judgments  quieting  title  and  for  pos- 
session, upon  the  theory  that  the  rights  of 
Wesley  Grantham,  plaintiff  in  the  court  be- 
low, were  conclusively  established  by  said 
Judgments,  and  appellant  railway  company 
was  estopped  hereby  from  asserting  any 
right  title,  or  interest  in  the  real  estate  in 
controversy  prior  to  the  rendition  of  said 
Judgments.  This  theory  was  correct  It 
was  alleged  in  the  complaint  of  ElisabeCb 
A.  Messick  against  said  Midland  Railway 
Company,  filed  November  21,  1887,  that  she 
was  the  owner  in  fee  simple  of  the  tract  of 
land  in  controversy,  and  that  said  railway 
company  claimed  some  title  to  or  interest 
therein  adverse  to  her,  which  claim  she 
averred  was  groundless  and  unfounded,  and 
a  cloud  upon  her  title,  and  prayed  for  a. 
Judgment  quieting  her  title  to  the  same. 
Said  railway  company  appeared  and  filed  an 
answer  in  two  paragraphs.  One  paiAgmpb 
was  a  general  denial,  and  the  other  alleged 
new  matter  by  way  of  confession  and  avoid- 
ance; It  being  substantially  the  same  in  effect 
as  the  matter  alleged  in  the  said  appellant  rail- 
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war  compAii7*i  'Slzth  exception  to  the  award 
abOTe  set  ont.  A  reply  was  filed,  and  npon 
the  Issaes  so  formed  the  cause  was  tried 
Dy  the  cowt  and  a  decree  rendered,  on  May 
16,  18D2,  that  said  railroad  company  had  no 
right,  title,  or  interest  in  said  real  estate, 
that  Its  claim  therein  was  unjust  and  nn- 
foonded,  that  Elizabeth  A  Messick  was  the 
owner  thereof  in  fee  simple^  and  that  the 
title  In  fee  simple  thereto  be  forever  quieted 
in  her.  It  was  alleged  in  the  complaint  of 
Grantham  against  appellant  railway  com- 
pany, filed  in  March,  1898,  for  possession  of 
the  real  estate  in  controversy,  that  he  was 
the  owner  in  feie  simple  and  entitled  to  the 
immediate  possession  of  the  real  estate  in 
controversy,  and  that  appellant  railway  com- 
pany wrongfully  and  unlawfully  kept  him 
out  of  possession  thereof;  and  it  prayed  judg- 
ment that  he  recover  possession  thereof. 
Appellant  railway  company  appeared  to  said 
action  and  filed  two  paragraphs  of  answer. 
One  of  said  paragraphs  of  answer  was  a 
general  denial,  and  the  other  alleged  new 
matter  by  way  of  confession  and  avoidance, 
being  substantially  the  same  in  effect  as  the 
matter  alleged  In  the  railway  company's 
sixth  exertion  to  the  award  as  above  set 
out.  The  cause  was  tried  by  the  court,  and  a 
decree  rendered  on  December  10, 1884,  against 
appellant  railway  company,  by  which  it  was 
adjudged  that  said  Grantham,  the  plalntifT 
below  In  this  action,  was  the  owner  in  fee 
simple  of  the  real  estate  in  controversy,  and 
that  he  have  and  recover  of  and  from  said 
appellant  railway  company  the  possession 
thereof. 

It  win  be  observed  that  substantially  the 
same  facts  were  alleged  as  a  defense  in  each 
of  said  actions  to  quiet  title  and  for  posses- 
sion as  were  alleged  In  appellant  railway 
company's  sixth  exception  to  the  award  in 
thla  action.  Moreover,  the  general  denial 
was  also  filed  in  each  of  said  actions,  under 
which  all  defenses,  legal  and  equitable, 
could  be  given  In  evidence.  Sections  1067, 
1082, 1083,  Burns'  Ann.  St  1901  (sections  1055, 
1070,  10T7,  Rev.  S-t  1881 ;  sections  1055,  lOTO, 
1077,  Homer's  Ann.  St  1901);  Watson  v. 
Lecklider,  147  Ind.  395,  397,  45  N.  E.  72; 
Brown  v.  Fodder,  81  Ind.  491;  Jackson  v. 
Neal,  136  Ind.  173,  36  N.  E.  1021.  Section 
1082,  Bums'  Ann.  St  1901  (section  1070,  Rev. 
St  1881;  section  1055,  Homer's  Ann.  St  1901). 
In  regard  to  actions  to  quiet  title,  does  not 
confine  the  question  to  one  of  ownership,  but 
embraces  all  claims  affecting  the  owner's 
right  to  enjoy  his  land ;  for  It  provides  that 
the  action  may  be  brought  against  any  one 
"who  claims  title  to  or  interest  in  real  prop- 
erty." It  necessarily  follows  from  this  that: 
one  who  la  brought  into  court  to  answer  as 
to  bis  Interest  must  set  forth  all  the  Interest 
be  then  claims,  or  if  he  falls  to  do  so  his 
claim,  whatever  its  character.  Is  barred. 
The  decree  quieting  the  title  to  said  land, 
therefore,  adjudged  that  the  whole  interest 
was  absolutely  In  Elizabeth  A.  Messick,  and 


"that  the  claim  of  the  Midland  Railway  Com- 
pany was  groundless.  Such  a  decree  cuts 
off  every  claim,  whatever  its  form  or  charac- 
ter, whether  an  easement  or  other  Interest 
in  the  land.  Indiana,  etc.,  Ry.  Co.  v.  Allen, 
113  Ind.  30a  15  N.  E.  451,  3  Am.  St  Rep. 
650;  Indiana,  etc.,  Ry.  Co.  v.  Allen,  113  Ind. 
581,  58&-590,  15  N.  B.  446,  and  cases  cited; 
Farrar  v.  Clark,  97  Ind.  447.  An  easement 
is  an  Interest  In  land  (Burk  v.  Hill,  48  Ind. 
52,  17  Am.  Rep.  731;  Douglass  v.  Thomas, 
103  Ind.  187,  2  N.  E.  562),  and  an  action  will 
lie  to  quiet  title  to  It  (Davidson  v.  Nicholson, 
50  Ind.  411;  Indiana,  etc.,  Ry.  Co.  v.  Allen, 
113  Ind.  581,  591,  15  N.  E.  446;  Indiana,  etc.. 
Ry.  Co.  V;  Allen,  113  Ind.  308,  15  N.  B.  451, 
S  Am.  St  Rep.  650).  In  Green  v.  Glynn,  71 
Ind.  336,  It  was  said:  "The  very  object  of 
the  action  to  quiet  title  is  to  determine  all 
conflicting  claims  and  to  remove  all  clouds  ■ 
from  the  title  of  the  claimant  If  one  hav- ' 
ing  a  claim  is  brought  into  court  by  a  com- 
plainant to  quiet  title,  and  fails  to  assert  his 
claim,  be  is  concluded  by  the  judgment, 
even  though  he  omitted  to  assert  his  real 
claim.  The  statute  was  Intended  to  secure 
repose  and  settle  in  one  comprehensive  ac- 
tion all  conflicting  claims."  It  was  said  in 
Indianapolis,  etc.,  Ry.  Co.  v.  Allen,  113  Ind. 
581,  587,  15  N.  E.  446,  449,  "In  many  cases  it 
has  been  asserted  that  a  decree  in  an  action  to 
quiet  title,  as  well  as  in  kindred  actions 
where  title  is  directly  in  issue,  cuts  off  all 
claims  of  the  successful  party,  except  such 
as  are  expressly  saved  by  the  decree.  Ul- 
rich  V.  Drlschell,  88  Ind.  354;  Cooter  v.  Bas- 
ton,  89  Ind.  185,  186,  and  authorities  cited; 
Stumph  V.  Reger,  92  Ind.  286;  Ragsdale  v. 
Mitchell,  97  Ind.  458;  Faught  v.  Faught  98 
Ind.  470;  Watklns  t.  Wlnlnga,  102  Ind.  830, 
1  N.  E.  63a  " 

The  question  of  title  was  directly  In 
issue  in  the  action  for  possession  of  said  real 
estate,  and  the  judgment  therein  in  favor  of 
Grantham  cut  off  all  claims  of  appellant 
railway  company.  Branson  v.  Studabaker, 
133  Ind.  147,  159,  160,  33  N.  B.  98,  and  cases 
cited;  Vance  ▼.  Schroyer,  82  Ind.  116,  117; 
Pierce  v.  Banta,  9  Ind.  App.  376,  884,  31  N. 
E.  812;  Jarboe  v.  Severin,  112  Ind.  572,  574, 
675,  14  N.  B.  490;  1  Van  Fleet's  Former  Ad- 
judication, p.  469;  1  Woolen's  Trial  Proc. 
i  2314 ;  24  Am.  &  Kng.  Enc.  Law  (2d  Ed.)  p. 
826.  It  is  clear  under  the  authorities  that 
it  was  conclusively  adjudged,  in  said  action 
to  quiet  title  and  in  said  action  for  posses- 
sion, that  appellant  railway  company  and 
the  Midland  Railway  Company,  under  which 
it  claims  title,  had  no  title  or  Interest  In 
or  to  the  real  estate  in  controversy  prior  to 
the  rendition  of  said  judgments,  and  that 
whatever  claims,  if  any,  they  or  those  under 
whom  they  claim  had  in  or  to  said  real 
estate,  were  cut  off  by  said  decrees. 

A  certified  transcript  of  the  judgment  in 
the  action  of  Elizabeth  A.  Messick  against 
the  Midland  Railway  Company  was  read  in 
evidence  over  the  objection  of  apnellant  nil- 
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way  comxwnj.  The  first  objection  was  tbat 
said  transcript  was  not  competent  evidence, 
because  not  a  fall  and  complete  copy  of  the 
record  as  required  by  statute.  It  Is  true 
that  the  certificate  of  the  clerk  does  not 
show  that  It  contains  a  full  and  complete 
copy  of  all  the  papers  and  entries  in  the 
cause;  but  it  does  show  that  the  transcript 
contains  "a  full  and  complete  copy  of  the 
complaint,  answer,  reply,  and  Judgment"  in 
said  cause.  This  was  sufficient  authentica- 
tion of  the  pleadings  named  and  final  Judg- 
ment. This  objection  was  prop«rIy  oyer- 
niled.  Gale  v.  Parks,  68  Ind.  117,  119,  120; 
Anderson  v.  Ackerman,  88  Ind.  481,  490. 

Said  appellant  made  the  further  objection 
to  the  admission  of  said  transcript  that  the 
same  was  not  competent  evidence,  because 
'there  was  no  showing  how  the  Montgomery 
circuit  court,  In  which  said  action  to  quiet 
title  was  commenced,  lost,  and  the  Putnam 
circuit  court  acquired.  Jurisdiction  of  said 
cause.  It  appears  from  said  certlfled  tran- 
script that  the  complaint  of  Elizabeth  A. 
Messick  against  the  Midland  Railway  Com- 
pany to  quiet  title  to  the  real  estate  In  con- 
troversy, the  answer  of  the  Midland  Rail- 
way Company  thereto,  and  the  reply  to  said 
answer  were  filed  in  a  suit  in  the  Montgom- 
ery circuit  court,  and  tbat  final  Judgment 
was  entered  In  said  cause  by  the  Putnam 
circuit  court  It  is  true  there  Is  no  showing 
in  the  transcript  that  any  change  of  value 
was  taken  from  the  Montgomery  circuit 
court,  or  how  the  cause  came  into  the  Put- 
nam circuit  court,  where  final  Judgment  was 
rendered;  but  it  is  settled  law  In  this  state 
that  where  the  record  of  a  court  of  general 
Jurisdiction  is  silent  on  the  subject  of  Juris- 
diction over  the  parties,  or  is  lost,  or  the 
record  is  incomplete  on  the  subject,  unless 
the  want  of  Jurisdiction  is  affirmatively 
shown  by  the  record.  It  will  be  presumed. 
When  a  court  of  general  Jurisdiction  has 
assumed  to  pronounce  Judgment,  every  pre- 
sumption will  be  indulged  in  favor  of  Its 
Jurisdiction  in  that  case,  and  the  same  is 
invulnerable  to  collateral  attack,  as  attempt- 
-ed  in  this  case,  unless  the  record  afflrmatlve- 
.ly  shows  that  it  Is  void.  Ewbank's  Indiana 
Trial  Bridence,  {  593;  Sims  v.  Gay,  109  Ind. 
501,  602-504.  9  N.  E.  120,  and  cases  cited; 
Homer  v.  Doe,  1  Ind.  180,  48  Am.  Dec.  355: 
Walker  y.  Hill,  111  Ind.  223,  231,  232,  12 
N.  B.  387,  and  cases  cited;  Langsdale  v. 
WooUen,  120  Ind.  16,  19,  21  N.  B.  659,-  and 
cases  cited ;  Davis  v.  Clements,  14g  Ind.  605, 
«07,  608,  47  N.  B.  1056,  62  Am.  St  R^. 
539;  Xoung  v.  Wells,  97  Ind.  410,  412,  and 
cases  cited;  Cassady  v.  Miller,  106  Ind.  69, 
71,  6  N.  B.  718,  and  cases  cited;  Bailey  v. 
Rinker,  146  Ind.  129,  135,  45  N.  B.  38; 
Piarce  v.  Banta,  9  Ind.  App.  876,  884,  31  N. 
B.  812.  It  follows  that  it  will  be  presumed, 
if  necessary  to  sustain  the  Judgm^it  of  the 
Putnam  circuit  court,  that  the  venue  In 
fiald  cause  was  properly  changed  from  the 
JUpntgomery  clrciMt  court  to  the  Putnau) 
circuit   court    Besides,    in    the    action    of  ' 


Grantham,  the  plaintiff  In  tbls  acttoBi 
against  appellant  railway  company,  for  pos- 
session of  the  real  estate  In  controversy, 
the  validity  of  the  Judgment  of  Messick 
against  the  Midland  Railway  Company  to 
quiet  the  title. to  the  land  In  controversy 
was  challenged  by  appellant  railway  com- 
pany, and  said  Judgment  quieting  the  title 
in  the  land  In  Controversy  In  said  Messick 
was  adjudged  a  valid  Judgment  Appellant 
railway  company  cannot,  therefore,  again 
call  said  Juc^ment  in  question.  All  of  said 
defenses  asserted,  whether  by '  pleading  or 
evidence,  as  to  any  right  or  interest  prior 
to  the  rendition  of  said  Judgments,  were 
a  collateral  attack  on  said  Judgments, 
which,  under  the  authorities  cited,  conld 
not  be  made  by  appellant  railway  company. 
If  any  error  was  committed  In  either  of 
said  causes,  the  same  did  not  render  said 
Judgments  void,  as  claimed  by  appellant 
railway  company;  but  the  remedy,  if  any, 
wmB  by  appeal  or  bill  of  review. 

Appellant  railway  company  filed  an  an- 
swer of  another  action  pending  which'  was 
commenced  before  the  commencement  of 
this  action.  There  are  a  number  of  anb- 
stantlal  objections  to  the  pleading;  but  it 
is  sufficient  to  say  that  it  was  an  answer  in 
abatement  and,  as  the  same  was  filed  after 
said  company  had  filed  an  answer  in  bar, 
no  reveialble  error  was  committed  in  sm- 
taining  a  demurrer  thereto.  Carmien  v. 
Cornell,  148  Ind.  84,  88,  47  N.  B.  216,  and 
caaes  cited ;  Watts  v.  Sweeney,  127  Ind.  116, 
126,  26  N.  B.  680,  22  Am.  St  Rep.  616. 

The  appeal  of  Davis,  trustee,  is  dismissed, 
and  the  Judgment  is  affirmed. 

a«  Ind.  272) 
SOUTHERN  INDIANA  RY.  CO.  v.  CITY 

OF  BEDFORD.    (No.  20,538.) 
(Supreme  Court  of  Indiana.    Oct  3,  1905.) 

1.  Railboads  —  Municipal   REO-nLATioH  — 
Reasonableness  of  Obdinanck. 

A  city  ordioance,  passed  in  the  exercise 
of  the  power  conferred  on  the  council  of  cities 
by  Burnt,'  Ann.  St  1901,  i  8541.  cL  42.  to 
"provide  by  OTdicance  for  the  aecttrity'  of  citi- 
zens and  others  from  the  running  of  trains 
through  any  city,  and  to  require  railroad  corpo- 
rations to  observe  the  same,"  to  be  valid,  must 
be  reasonable,  fair,  and  Impartial,  and  not 
arbitrary  or  oppressive. 

[Ed.  Note. — For  cases  in  point  see  vol.  36, 
Cent.  Dig.  Municipal  Corporations,  J  1378;  voL 
41,  Cent  Dig.  Railroads,  §|  723,  726,  754.1 

2.  Same— Flagman  at  Cbossings. 

Where  a  railroad  crossing  in  a  city  was 
«ver  switch  tracks  only,  used  in  moving  cant 
between  the  main  track  and  certaixt  local  in- 
dustries, and  such  tracks  were  not  in  use  after 
6  o'clock  p.  m.,  nor  on  Sundays  or  legal  holi- 
days, an  ordinance  requiring  the  railroad  com- 
pany to  maintain  a  flagman  at  the  crossina 
"between  the  boon  of  7  o'clock  a.  m.  and  9 
o'clock  p.  m.  of  each  and  every  day  in  the  year" 
is  unreasonable  and  oppressive,  at  least  as 
applied  to  the  hours  and  days  when  the  tracks 
are  not  In  use,  and,  being  indivisible  in  that 
respect  is  wholly  void. 

[F>d.  Note. — For  cases  In  point  see.  vqU  86, 
Cent  Dig.  Railroads,  U  745-74y  QQgl(^ 
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Aivea]  from  Olrcnit  Coart,  Lawreno* 
Oonnty;  James  B.  Wilson,  Judge. 

Action  b;  tbe  Southern  Indiana  Railway 
Company  against  the  city  of  Bedford.  Judg- 
ment for  defendant,  and  plaintiff  appeals. 
Revwsed. 

F.  M.  Trlsaal  and  Brooks  te  Brooks,  for 
appellant 

MONKS,  a  3.  The  city  of  Bedford  on 
November  20,  1900,  passed  an  ordinance 
which  provided  that  "the  Southern  Indiana 
Railway  Company  be  and  the  Bald  company 
Is  required  to  employ  and  station  an  adult 
male  guard  or  flagman  at  the  Intersection 
of  Fifth  street  in  said  dty  with  the  track 
or  tracks  of  said  company.  It  shall  be  the 
duty  of  said  guard  or  flagman  to  warn  all 
persons  on  foot  or  in  vehicles  of  all  trains, 
engines  or  detached  cars  at  said  crossing, 
and  to  M>  guard  said  crossing  between  the 
hours  of  7  o'clo<&  a.  m.  and  9  o'clodc  p.  m.  of 
each  and  every  day  of  the  year,  and  It 
shall  be  the  duty  of  said  company  to  furnish 
said  guard  or  flagman  a  suitable  flag  for  use 
In  daytime,  and  a  suitable  lantern  for  use 
at  night"  It  Is  provided  In  another  section, 
of  said  ordinance  that  the  ccmipany  shall  be 
fined  not  less  than  $10  nor  more  than  (60  for 
"each  and  every  day  It  shall  fall  to  comply 
with  the  provisions  of  said  ordinance."  Ap- 
pellant Insists  here,  as  It  did  In  the  court  be- 
low, that  said  ordinance  Is  an  unreasonable 
ecerdse  of  tbe  power  granted  by  the  Legis- 
latnre^  and  therefore  void.  The  court  below 
held  that  said  ordinance  was  valid,  and  ren- 
dered Judgment  against  appellant 

Clanse  42,  |  8641,  Bums'  Ann.  St  1901, 
provides  tliat  the  common  council  of  cities 
•hall  have  the  power  to  "provide  by  ordi- 
nance for  the  security  of  citiEens  and  others 
from  the  running  of  trains  through  any  city, 
and  to  require  railroad  corporations  to  ob- 
serve the  same."  As- the  power  granted  is 
to  legislate  upon  the  subject  named,  and 
tbe  mode  of  Its  exercise  and  the  details 
thereof  are  not  prescribed,  tbe  ordinance 
win  be  declared  invalid,  unless  It  be  reason- 
able, fair,  and  impartial,  and  not  arbitrary 
or  oppressive.  Pittsburg,  etc.,  Ry.  Co.  v. 
Town  of  Crown  Point  146  Ind.  421^23,  46 
N.  B.  687,  36  L.  R.  A.  684,  and  authorities 
cited;  City  of  Shelbyville  v.  Cleveland,  etc., 
Ry.  Co.,  146  Ind.  66,  6&-'ra,  44  N.  E.  929 ;  1 
Smith  on  Municipal  Corp.  U  95,  627 ;  1  DUIon, 
Municipal  Corp.  (4th  Bd.)  St  319,  328,  330; 
Tiedemau  on  Municipal  Corp.  {  110;  21  Am. 
A  Eng.  Ency.  of  Law  (2d  Bd.)  pp.  985,  989. 
It  appears  from  the  record,  as  stated  in  ap- 
pellant's brief,  tliat  said  tracks  which'  cross 
Fifth  street  were  used  for  switching  cars  to 
and  from  the  main  track  for  the  benefit  of 
the  sevwal  industries  located  thereon,  and 
that  th^  wae  not  u^ed  on  Sundays,  nor  on 
legal  holidays  nor  after  6  o'clock  p.  m.  on 
any  day.  It  will  be  observed  that  by  the 
provisions'  of  the  ordinance  appellant  was 
required  to  employ  and  station  a  fiagman 


at  the  crossing  mentlonea  '1>etween  ti^ 
hours  of  7  o'clock  a.  m.  and  9  o'clock  p.  m. 
of  each  and  every  day  In  the  year."  It  is 
evident  that  on  Sundays,  legal  holidays,. and 
after  6  o'clock  p.  m.  each  day  said  ordinance 
was  not  necessary  to  the  security  of  the 
persons  mentioned  in  said  act  from  the  ruu: 
nlng  of  trains,  for  at  such  times  there  were 
no  such  trains  on  said  track  or  at  said  cross- 
ing. It  Is  clear  that  said  ordinance,  at 
least  as  to  such  days  and  hours,  was  void, 
because  not  a  reasonable  exercise  of  the  pow- 
er granted.  Cleveland,  etc.,  Ry.  Co.  v.  City 
of  ConnersvlUe,  147  Ind.  277,  46  N..  B.  679. 
87  L.  R.  A.  175,  62  Am.  St  Rep.  418;  City 
of  Shelbyville  v.  Cleveland,  etc.,  Ry.  Co., 
146  Ind.  66,  71-74,  44  N.  B.  929;  Bvlson  v. 
Chicago,  etc.,  Ry.  Co.,  45  Minn.  870,  48  Nt 
W.  6,  11  li.  R.  A.  434,  436,  487;  Meyers  v. 
Chicago,  eta,  Ry.  Co.,  57  Iowa,  655,  10  N.  "V7. 
896,  42  Am.  Rep.  50;  Burg  v.  Chicago,  etc., 
Ry.  Co.,  90  Iowa,  106,  57  N.  W.  680,  48  Am. 
St  Rep.  419,  421-424;.  Wygant  v.  McLauch- 
lan,  39  Or.  429,  64  Pac  867,  54  U  R.  A.  638, 
639,  and  cases  cited.  There  being  no  dis- 
tinct and  separate  provisions  in  said  ordi- 
nance as  to  tbe  time  after  6  o'clock  each 
day,  and  on  Sundays  and  legal  holidays, 
the  entire  ordinance  is  void.  21  Am.  &  Bug. 
Ency.  of  Law   (2d  Ed.)  993,  994. 

Other  objections  to  the  validity  of  said 
ordinance  are  urged,  but  as  it  is  invalid  for 
the  reason  stated,  their  consideration  la  not 
necessary. 

Judgment  reversed,  with'  ihstrnctton  to 
sustain  appellant's  motion  for  a  new  triaL 


aes  Ind.  test 

HENDERSON  v.  HENDERSON. 

(No.  20,587.)  • 

(Supreme  Court  of  Indiana.    Oct  8,  1905.) 

i.  Appeal  —  Review  —  Discbeiion  of  Tbux, 
COCBT— Cboss-Bxakinatior. 
The  court  on  appeal,  will  not  interfere 
with  the  discretion  of  the  trial  court  In  con- 
trolling the  extent  of  the  croas-ezamlnation  of 
witnesses,  unless  there  has  been  obvious  abuse 
of  discretion. 

2.  Witnesses— Cboss-Bxahihatior—Discbb- 

tion  of.  coubt. 

Where,  in  proceedings  to  establish  a  claim 
aguinst  the  estate  of  decedent  based  on  a  certif- 
icate of  deposit  issued  by  decedent  as  a  private 
banker,  the  claimant  called. a  witness  to  testify 
concerning  the  execution  of  tbe  certificate  re- 
citing on  its  face  that  the  witness  had  deposited 
the  money  with  decedent  for  the '  use  of  tlie 
claimant  it  was  witbfai  tlie  court's  discretion 
to  permit  tbe  witness  to  be  asked  on  cross-ex- 
amination as  to  how  she  bad  procured  the 
money,  as  to  how  long  it  iiad  taken  her  to  get 
it  as  to  where  she  had  kept  it  in  the  meantime^ 
as  to  whether  she  did  not  have  other  children 
less  fortunately  situated  than  claimant  and 
as  to  whether  she  bad  not  i>ermitted  a  mortgage 
on  her  property  to  remain  unpaid  and  taxes 
thereon  to  remain  delinqoent  during  the  years 
she  claiBwd  to  hsve  had  the  amount  of  the 
deposit. 

[Ed  Note. — For  cases  in  point  se<t  voL  SOl 
CenL  Dig.  Witnesses,  H  881-038,  940.]  .QQ  [Q 
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8.  BXEOUTOBS  AVD   ADiaMSTRATOBB— CLA.IICS 
— BVIDENCB— AdMISSIBILITT. 

Where  a  snit  to  establish  a  claim  against 
a  decedent's  estate,  based  on  a  certificate  of 
deposit  issued  by  decedent  as  a  private  banker, 
payable  to  claimant,  was  tried  on  the  theory 
that  the  estate  was  entitled  to  all  defenses,  ex- 
cept set-off,  questions  whether  any  one  was  as- 
sociated with  decedent  in  the  banking  business 
were  immaterial. 
4.  Same. 

Where,  in  a  snit  to  establish  a  claim 
against  the  estate  of  a  decedent,  based  on  a 
certificate  of  deposit  signed  by  him  as  private 
banker,  which  recited  Uiat  a  third  person  had 
deposited  a  certain  sum  in  decedent's  bank  pay- 
able to  claimant,  the  estate  was  entitled  under 
the  statute  to  all  defenses,  except  set-off,  it  was 
competent  to  show  by  tax  duplicates  that  the 
third  person  had  suffered  her  taxes  to  become 
delinquent,  and  by  certified  copies  of  deeds  and 
mortgages  that  she  suffered  a  mortgage  to  re- 
main unpaid  during  the  time  she  claimed  that 
ahe  possessed  the  amount  of  the  deposit,  as 
showing  that  no  deposit  was  made. 
B.  AppEAir— Appellant's  Brief— Statement 
OF  Eecobd— RiTLES  or  Court. 

Under  Sup.  Ct  rule  22  (55  N.  B.  iv), 
which  provides  that  appellant's  brief  shall  con- 
tain a  concise  statement  of  so  much  of  the  rec- 
ord as  presents  the  exceptions  relied  on,  a  brief 
of  an  api>ellant,  which  states  that  the  court 
erred  in  giving  instruction  No.  8,  and  in  re- 
fusing to  give  instructions  Nos.  1,  2,  8,  4,  5,  8, 
and  8  requested  by  appellant,  and  which  con- 
tains a  brief  statement  of  appellant's  opinion 
of  their  legal  effect,  is  insufficient  to  raise  any 
question  with  reference  to  instructions. 

Appeal  from  Circuit  Court,  St.  Joseph 
County;  W.  A.  Funk,  Judge. 

Proceedings  by  Loutltla  Henderson  for  the 
allowance  of  a  claim .  against  the  estate 
of  Alexander  H.  Henderson,  deceased.  From 
a  Judgment  disallowing  the  claim,  claimant 
appeals.  Transferred  from  Appellate  Court, 
tmder  section  1337a,  Burns'  Ann.  St  1901. 
Affirmed. 

Martindale  &  Stevens  and  Talbot  &  Talbot, 
for  appellant.  H.  W.  Jones,  Meyer  &  Drum- 
mond,  and  A.  L.  Courtwright,  for  appellee. 

HADLEY,  J.  Appellant,  being  the  ad- 
ministratrix of  her  husband's  estate,  filed 
a  claim  against  said  estate,  founded  on  what 
purported  to  be  a  certificate  of  deposit  exe- 
cuted to  ber  by  her  husband,  a  private  bank- 
er, which  instrument  Is  as  follows :  "$1,300. 
Knox,  Indiana,  January  13,  1892.  The  Knox 
Bank  of  Alexander  H.  Henderson.  Mrs.  Eliz- 
abeth Bickel  has  deposited  In  this  bank  thir- 
teen hundred  dollars,  payable  to  the  order  of 
Mrs.  Lou  M.  Henderson  in  current  funds,  on 
demand,  on  the  return  of  this  certificate 
properly  Indorsed.  Alex  H.  Henderson." 
The  court,  not  being  satisfied  with  the  cor- 
rectness of  the  claim,  under  the  provisions 
of  section  2476,  Bums'  Ann.  St  1901,  appoint- 
ed Mr.  Courtwright,  appellee,  a  practicing  at- 
torney of  the  bar,  to  represent  the  estate. 
The  only  questions  sought  to  be  presented  by 
the  appeal  arise  on  appellant's  motion  for 
a  new  trial,  and  are  (1)  the  action  of  the 
court  in  permitting  and  In  refusing  certain 


testimony  to  go  to  the  Jury,  and  (2)  In  the 
giving  and  in  refusing  to  give  certain  in- 
structions to  the  Jury. 

Elizabeth  Bickel,  mother  of  the  claimant, 
testified  in  chief  that  she  was  presoit  when 
the  certificate  of  deposit  was  executed  and 
signed  by  the  decedent  identified  the  payee 
of  the  certificate  as  being  her  daughter,  and 
that  when  the  certificate  was  prepared  and 
signed.  It  was  handed  by  the  deceased  to  the 
claimant  who  was  then  his  wife.  She  also 
explained  that  she  deposited  the  money  for 
her  daughter  as  a  gift.  Further  on  in  cross- 
examination  the  court  permitted  appellee, 
over  appellant's  objection  and  exception,  in  a 
palpable  effort  to  discredit  the  recital  in  the 
certificate  and  oral  statement  that  witness 
had  deposited  |1,S00  with  the  decedent  to 
ask  the  witness  where  and  how  she  got  the 
money,  and,  witness  having  answered  that 
she  earned  it  weaving  carpet,  appellee  was 
further  permitted  to  ask  her  how  long  she 
was  in  acquiring  It  where  she  had  kept  It  In 
the  meantime,  tf  she  did  not  have  other 
children  less  fortunately  situated  In  life,  if 
she  had  not  during  the  time  permitted  a 
mortgage  on  her  real  estate  to  remain  un- 
paid for  a  considerable  time,  and  If  she  had 
not  permitted  her  taxes  to  go  delinquent  for 
a  number  of  years  in  which  she  claimed  to 
have  the  $1,300,  or  the  most  of  it  The  ob- 
jections urged  to  the  various  questions  were 
(1)  because  It  was  not  cross-examination  and 
no  part  of  the  transactions  testified  about  In 
chief,  and  (2)  the  evidence  elicited  would  In 
no  way  prove  or  disprove  any  Issue  In  the 
case. 

The  purpose  of  a  cross-examination  Is  to 
sift  the  testimony  of  a  witness,  and  separate 
that  which  Is  tme  from  that  which  Is  false 
or  misleading;  and  trial  courts  have  a  wide 
discretion  In  allowing  qaestlons  reasonably 
addressed  to  these  «ids,  and  more  especially 
along  lines  Incapable  or  Impracticable  of 
proof  by  other  evidence.  We  think  It  Is 
everywhere  acknowledged  that  within  proper 
bounds,  to  be  controlled  by  the  court,  a  wit- 
ness on  cross-examination  may  be  questioned 
concerning  his  antecedents  as  affecting  his 
credibility,  and  for  the  same  purpose,  as  a 
general  rule,  questions  which  tend  to  develop 
the  motive,  bias,  or  Interest  of  the  witness 
should  be  allowed.  It  Is  therefore  only 
where  there  has  been  an  obvious  abuse  of 
discretion  In  the  trial  court  that  this  court 
will  Interfere.  Shields  v.  State,  149  Ind. 
395,  402,  49  N.  E.  351;  Bessette  v.  State,  101 
Ind.  85;  Wachstetter  v.  State,  99  Ind.  290. 
205,  BO  Am.  Rep.  94;  Railroad  Co.  v.  Barnes, 
10  Ind.  App.  4G0,  38  N.  E.  428;  2  Elliott  on 
Ev.  I  908;  Wharton  Ev.  SS  S44,  B45.  Fur- 
thermore, the  witness  had  been  called  by  the 
claimant  to  testify  concerning  the  execution 
of  a  certificate  that  recited  upon  Its  face 
that  the  witness  had  deposited  the  money 
in  controversy  with  the  decedent  for  the  use 
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of  the  claimant  Tbns  the  claimant  had 
brought  the  general  snt^ect  of  a  deposit  of 
the  money  before  the  court,  and  In  such 
cases  "It  Is  well  settled  that,  where  the 
direct  examination  opens  on  a  general  sub- 
ject, the  cross-examination  may  go  Into  any 
and  all  phases  of  that  subject"  Hallway 
C!o.  T.  Wood,  113  Ind.  544,  557,  14  N.  B.  572, 
16  N.  B.  197;  Vogel  v.  Harris,  112  Ind.  494, 
14  N.  B.  385.  The  record  discloses  unusual 
caution  on  the  part  of  appellant's  counsel  In 
limiting  the  direct  examination  of  his  best- 
informed  and  most  Important  witness,  and 
his  caution  in  this  regard  may  hare  furnished 
the  court  the  Justlflcation,  under  the  circum- 
stances of  the  case,  for  an  enlarged  license 
in  cross-examination.  At  aU  events,  in  a 
careful  review  of  the  evidence  we  are  con- 
vinced that  no  reversible  error  was  com- 
mitted hi  allowing  the  questions. 

Complaint  is  also  made  of  the  court's  rul- 
ing In  sustaining  appellee's  objections  to  the 
following  questions  propounded  by  api)ellant 
to  bet  witness  Rogers:  "Was  anybody  asso- 
ciated with  him  [meaning  decedent]  in  the 
banking  business?  Please  state,  if'  you 
know,  who,  If  any  one,  was  interested  In  or 
in  any  way  engaged  In  conducting  the  Knox 
Bank  of  Alexander  H.  Henderson  [the  de- 
cedent]. You  may  state  to  the  Jury  whether 
the  Knox  Bank  at  any  time  ceased  to  do 
business  in  the  town  of  Knox."  The  ques- 
ttons  were  not  material  to  any  issue  in  the 
case,  and  were  properly  excluded. 

Over  appellant's  objection  the  court  ad- 
mitted In  evidence  tax  duplicates  for  1891, 
1802,  and  1893,  and  certified  copies  of  certain 
deeds  and  mortgages,  which  showed  that  the 
witness  Bickel,  who  claims  to  have  given  the 
money  in  controversy  to  her  daughter,  the 
claimant,  suffered  her  taxes  for  the  years 
named,  in  all  not  exceeding  $10  in  any  one 
year,  to  become  delinquent,  and  for  some 
time  before  that,  and  during  the  period  Mrs. 
,  Bickel  claimed  she  had  in  possession  the 
$1,300,  or  the  most  of  it,  that  she  suffered  a 
mortgage,  which  she  bad  assumed  to  pay,  to 
remain  unpaid  for  a  considerable  time. 
There  was-  no  answer  filed  by  the  court's 
committee,  and  the  case  was  tried  upon  the 
evident  theory  that  he  was,  as  an  admin- 
istrator, under  the  statute  entitled  to  all  de- 
fenses without  plea,  except  counterclaim  and 
set-off.  Under  these  broad  issues  it  was 
competent  for  the  defendant  to  show,  if  he 
coold  by  legitimate  evidence,  that  Mrs.  Bickel 
did  not  give  the  claimant  and  did  not  deposit 
$1,300  for  her  use  with  the  decedent  The 
evidence  complained  of  tended  in  that  direc- 
tion and  was  competent 

No  question  Is  presented  on  Instructions  for 
noncompliance  with  the  fifth  subdivision  of 
rule  22  (55  N.  B.  It),  which  reads  thus:    "A 


con(dse  statemmt  of  so  much  of  the  record  as 
fully  prejsients  every  error  and  exception  re- 
lied on,  referring  to  the  pages  and  lines  of  the 
transcript  If  the  Insufficiency  of  the  evi- 
dence to  sustain  the  verdict  or  finding,  In  fact 
or  law,  is  assigned,  the  statement  shall  con- 
tain a  condensed  recital  of  the  evidence  in 
narrative  form  so  as  to  present  the  substance 
clearly  and  concisely.  The  statement  will  be 
taken  to  be  accurate  and  sufficient  for  a  full 
understanding  of  the  questions  presented  for 
decision,  unless  the  opposite  party  in  his  brief 
shall  make  necessary  corrections  or  addi- 
tions." Under  the  statute  but  one  copy  of  the 
record,  in  an  appeal,  is  filed  in  this  comrt; 
and,  it  being  impracticable  in  the  reasonable 
dispatch  of  business  for  each  Judge  of  the 
court  to  take  such  record  for  personal  exam- 
ination before  a  final  disposition  of  the  cause, 
it  was  deemed  necessary  to  adopt  some  plan 
whereby  the  Judges  may  reach  an  accurate 
knowledge  of  the  record  without  an  exami- 
nation of  the  original.  The  plan  adopted,  as 
outlined  in  rule  22,  requires  that  in  the  prep- 
aration of  his  brief  the  appellant  among  other 
things,  shall  make  a  concise  statement  of  so 
much  of  the  record  as  fully  presents  every 
error  and  exception  relied  on  r  that  is  to  say, 
his  brief  must  present  a  concise — not  a  full — 
statement  of  every  part  of  the  record  that  is 
essential  to  a  full  presentation  of  every  ques- 
tion relied  upon  for  reversal.  A  brief  so  con- 
structed enables  each  member  of  this  court. 
In  reading  the  brief  and  considering  the  case 
in  his  chambers,  to  act  as  Intelligently  upon 
the  questions  involved  as  If  he  personally  had 
the  original  record  before  him.  The  question 
of  the  rule,  however,  is  no  longer  one  of  ex- 
pediency. Magnuson  y.  BlUlngs,  162  Ind.  177, 
62  N.  B.  808;  Railroad  C!o.  v.  Stewart,  161  Ind. 
242,  248,  68  N.  B.  170;  State  v.  Lankford,  158 
Ind.  34,  62  N.  B.  624;  Boseker  v.  Chamberlain, 
160  Ind.  U4,  66  N.  B.  448;  Harrold  v.  Fuenf- 
stueck,  31  Ind.  App.  275,  67  N.  B.  699;  McBl- 
walne,  etc.,  Co.  v.  Wall,  159  Ind.  557,  66  N.  B. 
763. 

Appellant  has  made  no  effort  to  comply  with 
the  rule  beyond  stating  that  the  court  erred 
in  giving  No.  3  of  its  own  motion,  and  for 
refusing  to  give  Nos.  1,  2,  3,  4,  5,  iS,  and  8 
tendered  by  appellant  and  in  addition  a  brief 
statement  not  of  the  contents  or  substance 
of  the  instructions,  but  his  opinion  of  their 
legal  etTect  In  testing  instmctions,  the  legal 
effect  is  to  be  determined  by  the  court  from 
the  language  used,  and  not  by  the  opinion  of 
counsel.  For  failure  to  comply  with  the  fifth 
subdivision  of  rule  22,  we  must  hold  that  no 
question  arises  upon  instructions. 

There  is  by  no  means  such  a  failure  of  evi- 
dence to  sustain  the  verdict  as  will  warrant 
OS  in  disturbing  It 

Judgment  affirmed. 
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(MB  Infl.  <U) 

SOUTBGRN  BY.  CO.  t.  STATR* 

(No.  20,714.) 

(Snpremtt  Court  of  Indian^    Oct  4,  1905.) 

1.  Rkmotai.    of    Cat;8E8  —  CinzENsaip  —>■ 
States. 

A  state  not  being  a  citiisen  of  any  state,  an 
action  in  which  a  state  is  the  real  party  in  in- 
terest cannot  be  removed  from  a  state  to  a  fed- 
eral court  solely  on  the  ground  of  diverse  citi- 
zenship. 

/^f^'^-T^?"^-"^**'  <*»«•  •"  point,  see  toI.  42, 
Cent  Dig.  Removal  of  Causes,  }  84] 

2.  Sams — Rkai.  Paktt  nr  Intebbst — Stat- 
utes. 

In  an  action  In  the  name  of  the  state,  by 
the  prosecuting  attorney  of  a  judicial  circuit 
against  a  railroad  company,  to  recover  penal- 
^^  /SS.*""*  railroad's  violation  of  Bums'^Ann. 
St  1901,  §8  6186,  6187,  requiring  the  posting 
of  trains  in  passenger  depots  in  which  there  is  a 
telegraph  office,  the  state  is  the  real  party  in  in- 
terest though  one-half  of  the  penalties  recover- 
ed are  payable  to  the  prosecuting  attorney. 
8.  Railboads  —  Regulation  —  Tsaiw  Bttlui- 

TINS FaILTJBB    to    PoST — PlNAlTIES COM- 
PLAINT. 

Where  a  complaint  alleged  that  defendant 
railroad  company  maintained  a  certain  tele- 
graph passenger  station,  that  a  passenger  train 
operated  by  defendant  was  scheduled  to  arrive 
and  stop  at  such  station  on  a  day  specified,  and 
that  defendant  unlawfully  failed  and  neglected 
to  cause  to  be  written  on  a  blackboard  placed  in 
a  conspicuous  place  in  the  station,  at  least  30 
minutes  before  the  schedule  time  for  the  arrival 
of  the  train,  the  fact  whether  it  was  on  time  or 
not  and,  if  late,  how  late,  and  that  at  the  titue 
defendant  regularly  employed  a  telegraph  oper- 
ator at  the  station,  and  did  not  then  have  any 
device,  indicator,  etc.,  for  use  instead  of  a  black- 
board for  the  posting  of  trains,  and  that  such 
train  was  not  a  freight  train  carrying  passen- 

firs,  it  stated  a  cause  of  action  for  violation  of 
urns'  Ann.  St  1901,  ii  518C,  5187,  requiring 
such  posting  of  trains,  and  was  not  objection- 
able as  admitting  that  "some"  report  was  made; 
there  being  no  attunpt  to  charge  the  making  of 
a  false  report 

4.  Trial  —  Cbedibilitt  cat  Witnesses  —  In- 

BTBTTCnONS. 

Where,  in  an  action  by  the  state  to  recover 
penalties  against  a  railroad  for  failure  to  post 
trains,  as  required  by  Bums'  Ann.  St  190l,  ${ 
6186,  6187,  two  witnesses  had  testified  that  they 
had  procured  evidence  introduced  under  an  ar- 
rangement with  the  prosecuting  attorney  that 
they  should  receive  pay  for  their  services  in  case 
the  cases  were  made  to  "stick,"  it  was  error  for 
the  court  to  modify  requested  instructions  that  if 
any  witness  was  employed  to  procure  evidence 
for  plaintiff,  and  his  compensation  was  contin- 
gent upon  plainti^'s  success,  then  the  jury 
should  consider  such  facts  in  determining  the 
weight  of  the  witness'  testimony,  by  changing  the 
word  "should"  to  "may" ;  defendant  being  en- 
titled to  an  instractioa  that  such  was  the  Jury's 
duty,  and  not  their  mere  privelege. 

5.  Same. 

It  was  proper  for  the  conrt  to  modify  such 
Instruction  by  declaring  that  the  jury  should 
consider  such  facts  for  no  other  purpose  than 
that  of  determining  the  witnesses'  credibility. 

6.  Same. 

'  Where,  In  an  action  against  a  railroad  Com- 
pany, there  wart  evidence  that  defendant  sub- 
poenaed some  of  its  witnesses  and  furnished 
them  with  transpportation  to  the  place  of  trial,  it 
was  not  error  for  the  court  to  refuse  to  charge 
that  defendant  had  a  right  so  to  do,  though  such 
charge  would  have  been  proper. 

•Rebearlns  denied  December  IX  llOtt 


7.  WnwEssKS  —  Testimont  noic  Meuokait- 
Dvu — ^Retbeshino  Meicobt. 

While  It  is  proper  for  a  witness  to  refresh 
or  stimulate  his  memory  by  reference  to  origi- 
nal memoranda  made  by  him,  he  is  not,  in  gener- 
al, entitled  to  testify  wholly  or  entirely  tbero- 
from,_  without  possessingrSome  knowledge  or  reo 
ollection  independent  of  the  memoranda. 

[Ed.  Note. — For  cases  in  point  ees  ToL  60L 
Cent.  Dig.  Witnesses,  {  893.] 

8.  Evidence — Res  Gest^. 

Memoranda  made  by  a  detective  while 
watching  a  railroad  depot  for  violation  of  Bums' 
Ann.  St  1001,  U  1586,  1587,  requiring  the  post- 
ing of  trains,  was  neither  a  part  of  the  res  ges- 
tse,  nor  made  in  the  ordinary  course  of  business, 
nor  in  pursuance  of  some  duty  owing  by  the  per- 
son making  it  and  was  therefore  incompetent 
8.  Witnessbs — RETBESBiNa  MsifOBT  —  Com- 
petenct  or  Memobanda. 

A  witness  cannot  be  permitted  to  resort  to 
•  copy  of  original  memoranda  for  the  purpose 
of  refreshing  his  memory,  withont  proving  ttiat 
the  original  has  been  lost  or  destroyed. 

[Ed.  Note. — For  cases  in  point  see  voL  60u 
Cent  Dig.  Witnesses,  {  878.] 

10.  Trial— Motion  to  Strike  Oux  Btidbhcb 
— Evidence  Admissible  in  Part. 

A  motion  to  strike  all  of  the  evidence  of  a 
witness  was  properly  denied,  where  some  of  the 
evidence  was  admissible. 

[Ed.  Note. — For  cases  hi  point  see  vol.  46^ 
Cent  Dig.  Trial,  }  223.] 

11.  Same — Gbounds  or  Objection. 

Where  a  motion  waiB  made  to  strike  out  the 
testimony  of  a  witness,  but  no  grounds  were  as- 
signed, ezc<q>t  that  the  witness  had  refreshed 
his  memory  partly  from. his  original  memoraa- 
dum  and  partly  from  a  copy  thereof,  such  mo- 
tion was  not  sustainable,  because  no  foundation 
had  been  laid  for  the  use  of  such  copy. 

12.  Railboads — Regulation — ^Tbain    Btnxfr 
TIN — Statutes — Sefabate  Penalties. 

Under  Burns'  Ann.  St  {  6187,  providins 
a  penalty  of  $2.')  for  each  violation  by  a  rail- 
road company  of  section  5186,  requiring  every 
corporation  operating  a  railroad  within  the 
state  to  bulletin  trains,  the  state  is  not  limited 
to  a  single  penalty,  but  Is  entitled  to  recover  a 
separate  penalty  for  each  violation  proved. 

[Ed.  Note. — For  cases  in  point  see  vol.  41, 
Cent  Dig.  Railroads,  {  769.] 

Appeal  from  Cinnilt  Court,  Dubois  Conik- 
ty ;  E.  A.  Ely,  Judge. 

Action  by  the  state  against  the  Southern 
Railway  Company.  From  a  judgment  in 
favor  of  plaintiff,  defendant  appeals.  Trans- 
ferred from  the  Appellate  Court  (72  N.  B. 
174),  under  Bums'  Ann.  St  ISOl,  ^  1337J. 
Reversed. 

A.  P.  Humphrey,  John  D.  Welman,  M.  W. 
Fields,  and  Bretz  &  McFall,  for  appellant 
I*  H.  Fisher,  Pros.  Atty.,  Cox  &  Hunter,  A.  Lt 
Gray,  and  H.  M.  Kean,  for  the  Stata, 

JORDAN,  3.  The  state  of  Indiana,  by  the 
prosecuting  attorney  of  the  proper  Judicial 
circuit  Instituted  and  prosecuted  this  action 
against  appellant  under  sections  6186,  6187 
Bums'  Ann.  St  1901,  on  account  of  its  failure 
to  report  tlie  arrival  of  certain  passenger 
trains  as  required  by  the  provisions  of  the 
first-mentioned  section.  Trial  by  jury.  Verdict 
and  JuUifuieut,  |4,600.    Section  6186,  Bupra, 
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reads  u  follows;  "That  every  corporatton, 
company  or  person,  operating  a  railroad  with- 
in this  state  shall  Inunedlately  after  taking 
effect  of  this  act,  cause  to  be  placed  in  a  con- 
splcwms  place  in  each  passenger  depot  ot 
snch  company  located  at  any  station  in  this 
state  at  which  there  is  a  telegraph  office,  a 
blackboard  at  least  three  feet  long  and  two 
feet  wide,  upon  which  such  corporation,  com- 
imny  or  person  shall  cause  to  be  written 
at  least  thirty  minutes  before  the  schedule 
time  for  the  arrival  of  each  passenger  train 
stopping  upon  snch  route  at  such  station, 
the  fact  whether  such  train  Is  on  schedule 
time  or  not,  and  if  late,  how  much:  pro- 
vided, however,  that  any  device,  Indicator, 
or  register,  painted  or  printed  in  large  let- 
ters and  figures  giving  the  required  informa- 
tion set  forth  in  this  act  in  a  more  legible 
form  than  is  practicable  on  a  blackboard, 
may  be  substituted  in  place  of  said  black- 
board: and  provided,  further,  that  the  pro- 
visions of  this  act  shall  not  apply  to  any 
freight  train  carrying  passengers,  or  any 
train  carrying  both  freight  and  passengers, 
or  to  any  station  during  hours  when  railroad 
companies  do  not  regularly  have  a  telegraph 
operator  or  operators  on  duty  at  any  such 
telegraph  office,"  Section  6187 :  "That  each 
violation  of  the  provisions  of  this  act,  in  fall- 
ing to  report  or  in  making  a  false  report,  such 
corporation,  company  or  person  so  neglecting 
or  refusing  to  comply  with  the  provisions  of 
tills  act,  shall  forfeit  and  pay  the  snm 
of  twenty-five  dollars,  to  be  recovered 
In  a  civil  action,  to  be  prosecuted  by  the  pros- 
ecuting attorney  of  the  cotmty  in  which  the 
neglect  or  refusal  occurs.  In  the  name  of  the 
state  of  Indiana ;  one  half  of  which  shall  go 
to  said  prosecuting  attorney,  and  the  remain- 
der shall  be  paid  over  to  the  county  in  which 
snch  proceedings  are  had,  and  shall  be  part 
ot  the  c<Mnmon  school  fund."  This  latter 
section  since  the  commencement  of  this  ac- 
tion has  been  amended  by  providing  therein 
that  the  total  amount  of  recovery  for  all 
violations  at  any  one  station  by  any  one  cor- 
poration, company,  or  person  to  the  time  of 
filing  the  complaint  shall  not  exceed  $300. 
It  Is  provided,  however,  that  this  amendatwy 
act  shall  not  affect  any  pending  litigation. 
Acts  1908,  p.  87,  c.  22. 

The  complaint  upon  which  the  cause  was 
tried  in  the  lower  conrt  consists  of  404  para- 
graphs, each  of  which  charges  a  separate  and 
distinct  violation  on  the  part  of  appellant 
company.  These  separate  paragraphs  em- 
braced alleged  violations  from  June  25,  1901, 
and  each  day  thereafter  to  October  9,  1901, 
Inclusive.  Upon  each  paragraph  the  state 
demanded  a  recovery  of  |25  as  a  penalty, 
and  a  total  demand  of  over  $10,000.  Ap- 
pellant appeared  to  the  action,  and  petitioned- 
the  court  to  transfer  the  cause  to  the  federal 
court  on  the  ground  of  diverse  citizenship; 
said  petition  disclosing  that  appellant  is  a 
corporation  organized  and  efistlng  under 
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and  by  virtue  of  the  laws  of  the  state  of  Vlr^ 
glnia,  that  it  is  a  resident  and  citizen  of  the 
said  state  and  a  nonresident  of  the  state  of 
Indiana,  and  that  It  had  never  been  a  resi- 
dent or  dtlzen  of  the  latter  state  The  peti- 
tion further  disclosed  that  the  amount  In 
controversy  in  this  action,  exclusive  of  In- 
terest and  costs,  exceeded  the  sum  of  $2,000. 
The  conrt  denied  the  petition  for  removal, 
and  upon  this  ruling  appellant  predicates 
error.  A  state  cannot  be  regarded  as  a  citl- 
sen  of  any  state.  Consequently  an  action  be- 
tween the  state,  in  which  it  is  the  real  party 
in  interest,  and  a  citizen  or  corporation  of 
another  state,  cannot  be  removed  from  the 
state  court  to  the  federal  court  solely  on  the 
ground  of  diverse  citizenship.  Upshur  C!oun- 
ty  V.  Rich,  135.  U.  S.  470,  10  Sup.  Ct  651, 

84  Ii.  Zld.  196;  Postal  Telegraph  Co.  v.  Ala- 
bama, 166  U.  S.  482,  16  Sup.  Ct  192,  89  L.  Ed. 
231;    Indiana  v.  Alleghany  Oil  Co.   (C.  C.) 

85  Fed.  870;  Huntington  v.  Attrill,  146  V.  S. 
672,  13  Sup.  Ct.  224,  36  L.  Ed.  1123 ;  Ames  v. 
Kansas,  111  U.  8.  449,  4  Snp.  Ct  437,  28  L. 
Ed.  482;  State  v.  Tolleston  Club  (C.  C.)  68 
Fed.  18;  18  Bncy.  PI.  &  Prac.  190,  and  au- 
thorities cited;  Black's  Plllon  on  Removal 
of  Causes,  g  81.  In  this  latter  authority  it 
Is  said:  "Since,  in  the  nature  of  things,  a 
'state'  cannot  be  a  dtlzen  of  a  state,  the  fed- 
eral courts  have  no  Jurisdiction,  on  removal 
from  a  state  court  on  the  ground  of  diverse 
citizenship,  of  a  suit  between  a  private  in- 
dividual and  a  state,  whether  the  former 
be  a  citizen  of  the  same  or  of  a  different  state. 
Such  a  controversy  cannot  In  any  just  sense 
be  said  to  be  'between'  citizens  of  different 
states."  In  Huntington  v.  Attrill,  supra, 
the  court  said:  "Beyond  doubt  (except  In 
cases  removed  from  a  state  court  In  obedience 
to  an  express  act  of  Congress  In  order  to  pro- 
tect rights  under  the  Constitution  of  the  Unit- 
ed States)  a  circuit  court  of  the  United 
States  cannot  entertain  Jurisdiction  of  a  suit 
in  behalf  of  the  state,  or  of  the  people  there- 
of, to  recover  a  penalty  imposed  by  way  of 
punishment  for  a  violation  of  a  statute  of 
the  state." 

Counsel  for  appellant,  bowerec,  insist  that 
the  state  of  Indiana  cannot  be  considered  as 
the  real  party  in  interest  for  the  reason  that 
under  the  provisions  of  the  statute  in  ques- 
tion one-half  of  the  amount  recovered  goes 
to  the  proeecutiug  attorn^  and  the  remain- 
der Is  to  be  paid  over  to  Dubois  county, 
wherein  the  action  arose,  to  become  a  part 
of  the  common  school  fund  of  that  county. 
This  contention  is  untenable,  and  Is  at  vari- 
ance with  the  holding  In  the  case  of  Indiana 
V.  Alleghany  Oil  Co.,  supra.  An  action  un- 
der the  statute  herein  mentioned  is,  within 
the  meaning  thereof,  Instituted  and  pros- 
ecuted by  the  state  in  the  Interest  of  the 
public.  The  state  may  therefore  be  said  to 
be  the  real  party  in  Interest  The  recovery 
of  the  penalty  Is  by  the  state,  and  not  by  the 
prosecuting  attorney,  nor  the  connty.  The 
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mere  fact  that  a  moletj  of  tbe  money  re- 
covered  Is  directed  by  the  statute  to  be  paid 
to  thla ,  official  does  not  change  the  public 
character  of  the  proceeding.  State  er  rel. 
T.  Halter,  149  Ind.  292,  47  N.  B.  665  ;  Penn- 
sylvania Co.  V.  State,  142  Ind.  428,  41  N.  E. 
937.  It  follows  that  there  was  no  error  in 
denying  the  petition  to  remove  the  cause  to 
the  federal  court. 

Appellant  unsuccessfully  demurred  to  each 
paragraph  of  the  complaint,  and  thereupon 
filed  Its  answer  of  general  denial.  All  of 
the  paragraphs  are  substantially  alike,  ex- 
cept as  to  the  particular  dates,  trains,  and 
the  schedule  time  of  arrival.  A  statement, 
therefore,  of  the  material  facts  alleged  In 
one,  will  suffice.  The  first  paragraph,  after 
disclosing  that  the  defendant  is  a  railway 
corporation  duly  organized  under  the  laws  of 
tbe  state  of  Virginia,  and  that  it  owns  and 
operates  a  railroad  within  the  state  of  Indi- 
ana, from  Bvansville,  through  Dubois  coun- 
ty, to  Jasper,  Ind.,  and  to  Louisville.  BIy., 
and  also  to  St.  Louis,  Mo.,  alleges  "that  said 
defendant,  keeps,  maintains,  and  has  a  rail- 
way station  upon  Its  said  railway  rente  in 
said  Dubois  county,  at  Johnsbarg  post  of- 
flee,  which  It  designates  and  calls  "Ferdinand 
Station,"  and  that  at  said  Ferdinand  Station 
at  tbe  time  herelnafto:  alleged  said  defend- 
ant maintained  and  kept  a  telegraph  office 
In  connection  with  Its  said  line  of  railway; 
that  said  defendant  owned,  operated,  and 
ran  a  regular  passenger  train  on  the  said 
route  from  Bvansville,  Ind.,  to  Jasper,  Ind., 
passing  by  and  through  said  Ferdinand  Sta- 
tion; that  said  passenger  train,  so  owned 
and  operated  by  said  defendant,  traveling 
apon  said  route  between  said  stations  as 
aforesaid,  was  due  and  scheduled  to  arrive 
and  stop  at  said  Ferdinand  Station  at  2:36 
o'clock  p.  m.  on  the  26th  day  of  June,  1901, 
and  that  said  passenger  train  did  pass  by  and 
stop  at  said  Ferdinand  Station  on  said  day ; 
that  said  defendant  then  and  there  unlaw- 
fully failed  and  neglected  to  cause  to  be  writ- 
ten upon  a  blackboard  placed  in  a  conspicuous 
place  in  the  passenger  depot  of  said  company 
at  said  telegraph  office  and  said  station,  at 
least  30  minutes  before  the  scheduled  time  for 
the  arrival  of  said  passenger  train,  the  fact 
whether  said  train  was  on  schedule  time  or 
not,  and,  if  late,  how  much  late ;  and  that  at 
said  time  and  hour,  to  wit,  30  minutes  be- 
fore the  scheduled  time  for  the  arrival  of 
said  passenger  train,  the  defendant  regularly 
employed  and  had  on  duty  at  said  Ferdinand 
Station  a  telegraph  operator."  The  para- 
graph further  discloses  that  tbe  defendant 
did  not  then  and  there  have  any  device,  in- 
dicator, etc.,  for  use  instead  of  a  blackboard 
In  Eriving  information  as  to  whether  its  trains 
were  on  schedule  time,  and  the  further  fact 
that  the  train  mentioned  in  the  paragraph 
was  not  then  and  there  a  freight  train  carry- 
ing passengers,  etc. 


Several  objections  are  urged  by  appellant* 
counsel  against  the  sufficiency  on  demurrer 
of  each  paragraph  of  the  complaint.  Princi- 
pal among  these  is  the  contention  that  the 
averments  therein  relative  to  appellant's  fail- 
ure to  make  a  report  do  not  show  or  mean, 
either  "grammatically  or  logically,"  that  no 
report  was  made,  but,  upon  tbe  contrary,  do 
disclose  or  admit  that  some  report  was  made. 
The  gist  of  the  offense  under  the  provisions  of 
the  statute  in  question  is  tbe  failure  or  neg- 
lect to  report  the  fact,  by  tbe  method  pre- 
scribed by  the  statute,  not  less  than  30  min- 
utes before  the  schedule  time  for  the  arrival 
of  the  expected  train,  whether  it  is  on  time  or 
not,  and,  if  late,  "how  much."  The  failure 
to  make  such  a  report,  or  the  making  of  a 
false  report,  is  made  an  offense  by  the  statute. 
As  shown,  the  complaint  fully  negatives  the 
fact  that  appellant  had  any  device,  indicator, 
or  register  as  a  substitute  for  a  blackboard  for 
giving  the  required  Information.  The  para- 
graph In  controversy  charges  substantially.  In 
the  language  of  tbe  statute,  the  failure  of  ap- 
pellant to  make  upon  a  blackboard,  placed  in 
a  conspicuous  place  in  its  passenger  depot  at 
the  station  mentioned,  the  required  report  in 
regard  to  the  arrival  of  the  particular  train. 
There  is  no  attempt  on  the  part  of  the  pleader 
to  charge  appellant  with  having  made  a  false 
report,  and  under  the  facts  as  alleged  there 
Is  no  room  for  the  contention  that  the  plead- 
ing can  be  said  to  show  that  a  report  of  any 
kind  was  made  by  appellant  at  the  time  In 
question.  In  considering  the  sufficiency  ot 
the  paragraph,  the  court  will  not  indulge  In 
surmises  or  conjectures  in  favor  of  either 
party.  We  have  considered  all  of  the  objec- 
tions interposed  by  appellant  relative  to  the 
sufficiency  of  the  complaint,  and,  while  the 
pleading  might  be  improved  in  some  respects, 
nevertheless  we  are  constrained  to  hold  that 
it  is  good  on  demurrer,  and  that  the  ruling  of 
the  court  thereon  was  proper. 

Ferdinand,  where  the  oflTenses  in  qnestioB 
are  alleged  to  have  been  committed,  is  a  small 
station  on  the  line  of  appellant's  railway, 
situated  in  Dubois  county,  Ind.  At  this  sta- 
tion there  is  one  store  and  a  saloon  owned 
and  conducted  by  Peter  Schell.  The  saloon 
is  located  Immediately  across  the  railroad 
tracks  from  the  depot  Said  Schell  at  the 
trial  was  introduced  and  testified  as  a  witness 
on  behalf  of  the  state  relative  to  appellant's 
failmre  to  post  the  arrival  of  its  trains  on  a 
blackboard  which  it  kept  and  maintained  at 
its  depot  at  said  station  for  that  purpose.  He, 
as  shown,  was  employed  by  the  prosecuting 
attorney,  who  resided  in  Dubois  county,  to 
watch  and  examine  this  blackboard  each  day, 
and  keep  a  memorandum  of  appellant's  fail- 
ure to  report  the  arrival  of  any  of  its  trains, 
and  for  his  services  he  was  to  be  paid  by  said 
official  $1  for  each  case  that  was  made  "to 
stick"  against  appellant  upon  a  prosecution. 
Schell  appears  to  have  sealously  and  faith- 
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fully  served  said  offldal  In  this  business  tot 
a  period  of  time  nmning  from  Jane  25,  1901, 
to  the  10th  day  of  the  following  October. 
This  witness  daring  the  period  of  his  services 
appears  to  have  made  up  some  three  books 
with  memoranda  or  notations  In  regard  to 
various  or  muItlpUed  failures  on  the  part  of 
appellant  to  bulletin  Its  trains.  As  each  of 
these'  books  were  filled  with  notations  or 
memoranda  In  respect  to  appellant's  neglect, 
the  witness  would  send  It  to  the  prosecuting 
attorney  for  the  use  of  the  latter.  A  day  or 
two  aft»  the  third  book  was  sent  to  the 
prosecutor,  which  was  about  the  10th  day  of 
October,  1901,  an  action  seems  to  have  been 
commenced  by  the  prosecuting  attorney  against 
appellant,  and  thereafter,  according  to  the 
statements  of  this  witness,  the  company  fully 
compiled  with  the  requirements  of  the  law. 
Another  witness,  who  testlfled  for  the  state 
In  regard  to  appellant's  omissions  to  report 
the  arrival  of  its  trains,  admitted  on  cross-ex- 
amination that  the  prosecuting  attorney  had 
promised  to  pay  him  $25  for  going  to  Fer- 
dinand Station  on  a  certain  day  to  watch  and 
examine  the  blackboard  kept  in  said  station, 
when  called  Into  court  to  testify  what  he  ob- 
served as  to  the  posting  of  trains  thereon. 
This  witness  was  only  to  receive  the  money 
npon  the  contingency  that  the  prosecutor  suc- 
ceeded in  making  the  cases  "stick"  which  the 
witness  reported  and  to  which  he  testified; 
othtfwlse,  he  was  not  to  rective  the  promised, 
compensation. 

Appellant  by  Its  counsel  at  the  proper  time 
reiquested  the  trial  court  to  give  to  the  jury 
two  certain  instructions,  9  and  10,  which  in- 
structions, as  requested,  are  as  follows:  "(9) 
If  you  find  from  the  evidence  that  any  witness 
was  employed  to  procure  evidence  for  the 
plaintiff,  and  was  to  be  paid  the  sum  of  |1 
for  each  violation  of  the  law  the  plalntlfT 
should  succeed  In  establishing,  and  that  he 
was  to  receive  nothing  for  any  paragraph  of 
complaint  plaintiff  should  fail  to  establish, 
then  you  should  consider  such  facts  in  deter- 
mining what  weight  should  be  given  to  the 
testimony  of  snch  witness.  (10)  If  you 
should  find  from  the  evidence  that  any  witness 
in  the  case  was  promised  the  sum  of  $25  by 
the  prosecuting  attorney  of  the  plaintiff  In 
this  case,  and  that  the  payment  of  said  sum 
-was  contingent  uiwn  the  success  of  the  plain- 
tiff in  tliis  cause,  then  you  should  consider 
such  promise  of  money  In  determining  what 
weight  should  be  given  to  the  testimony  of 
such  witness."  The  court,  however,  declined 
to  give  these  charges  as  requested,  but  modi- 
fied each  of  them  by  substituting  therein  for 
the  word  "should"  the  word  "may,"  making 
the  diarge  read  "may  consider,"  instead  of 
"should  consider,"  as  requested,  and  farther 
clumged  each  of  them  by  adding  thereto  the 
following:  "But  you  can  consider  It  for  no 
other  purpose  than  for  the  purpose  of  deter- 


mining such  witness'  credibility."  The  court 
gave  each  of  the  instractlons  as  modified. 

Appellant's  counsel  very  forcibly  and  with 
much  reason  insist  and  argue  that  it  was  the 
legal  right  of  appellant  to  have  the  court 
advise  the  Jury  that  they  "must,"  or  at  least 
"should,"  consider  the  facts  mentioned  in  the 
Instructions,  If  found  to  be  true,  f<w  the  pur- 
pose o*  testing  the  credibility  of  the  witnesses, 
instead  of  advising  them  that  they  "may,"  as 
the  court  did  by  reason  of  the  modification 
in  question.  In  this  contention  we  concur. 
As  shown  by  the  evidence,  there  were  at  least 
two  witnesses  who  testified  on  behalf  of  the 
state  to  which  the  Instructions  In  controversy 
were  applicable.  The  state's  most  Important 
testimony  appears  to  have  been  given  by  the 
witness  Schell,  who  was  to  receive,  according 
to  his  own  admission,  $1  in  ea6b  case  in 
which  the  appellant  was  convicted,  and  by 
the  other  witness,  who,  according  to  his  own 
statement,  was  to  be  paid  $25  In  the  event  a 
conviction  was  secured  In  the  cases  which  he 
reported  to  the  prosecuting  attwney  and  testl- 
fled to  In  court.  These  two  witnesses  were 
certainly  interested  In  a  pecuniary  sense  In 
securing  the  conviction  of  appellant  It  was 
the  Imperative  duty  of  the  jurors  to  consider 
the  facts  relative  to  such  Interest  in  determin- 
ing what  weight  or  credibility  should  be  ac- 
corded to  the  testimony  of  these  witnesses. 
It  was  therefore  the  legal  right  of  appellant 
to  have  the  Jurors  Informed  by  the  court  in 
positive  terms  in  regard  to  the  duty  Imposed 
upon  them  by  the  law  under  the  circum- 
stances. The  word  "should"  in  the  instruc- 
tions requested  served  the  purpose  of  advising 
the  Jurors  In  respect  to  the  imperative  duty, 
under  the  circumstances,  exacted  of  them  by 
law,  much  better  than  the  word  "may,"  and 
in  no  sense  would  the  use  of  the  word  "should" 
have  been  an  invasion  by  the  court  upon  the 
province  of  the  Jury.  Our  holding  herein  Is 
fully  sustained  by  the  cases  of  Deal  v.  State, 
140  Ind.  368,  89  N.  B.  930;  Smith  v.  State,  142 
Ind.  292,  41  N.  E.  695;  Flfer  v.  Ritter,  159 
Ind.  8,  04  N.  E.  463;  Strebin  v.  Lavengood,  163 
Ind.  478,  71  N.  B.  494;  and  Indianapolis  St. 
By.  Co.  V.  Johnson,  163  Ind.  518,  72  N.  E.  571. 

Our  decision  in  this  appeal  upon  the  point 
in  controversy,  however,  is  not  to  be  construed 
as  holding  that  where  a  trial  court  In  a  cause, 
in  giving  on  its  own  motion,  and  not  over  the 
request  of  a  party,  an  Instruction  of  the  char- 
acter of  those  involved  herein,  employs  the 
word  "may,"  Instead  of  the  word  "should,"  or 
"must,"  such  action  of  the  court  will  alone 
constitute  reversible  error.  The  action  of 
the  court  in  inserting  in  the  instructions  in 
dispute  the  words  "but  you  can  consider  it 
for  no  other  purpose  than  for  the  purpose  of 
determining  such  witness'  credibility"  was 
proper,  and  the  contention  of  appellant's 
counsel  that  thereby  the  court  erred  Is  not 
sustained.  It  may,  however,  be  said  that  the 
charge  in  this  respect  would  have  been  more 
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posltlTe,  bad  the  conrt  nsed  the  word  "shonld." 
instead  of  "can."  It  follows  tbat  the  court 
erred  to  the  prejadice  of  appellant  In  modify- 
ing the  Instructions  In  controrersy  by  sub- 
stituting therein  the  word  "may"  for  "should," 
and  In  giving  the  charges  to  the  Jury  as  so 
modified. 

Appellant  further  complains  of  the  refusal 
of  the  court  to  give  other  instructions  upon 
request  Upon'  an  examination,  however, 
we  are  satisfied  that  some  of  the  charges 
in  qne8tl<«  were  refused  for  the  reason  ap- 
parent that  under  the  evidence  th^  did  not 
correctly  state  the  law.  Others  seemingly 
were  refused  because  they  were  substan- 
tially covered  by  those  given  by  the  court 
By  the  eleventh  instruction  appellant  re- 
quested the  court  to  state  to  the  jury  that 
it  had  the  legal  right  to  subpoena  its  own 
witnesses  and  transport  them  to  the  place 
of  triaL  This  charge  was  applicable  to  evi- 
dence given  which  disclosed  that  appellant 
subpoenaed  some  of  Its  witnesses  and  fur- 
nished them  with  transportation  to  the 
place  of  triaL  Under  the  circumstances 
It  would  have  been  proper  for  the  court  to 
have  given  the  Instruction  in  question,  but 
its  refusal  to  do  so  cannot  be  held  to  be 
reversible  error. 

Peter  Schell,  as  previously  shown,  was  a 
witness  on  behalf  of  the  state.  He  was  pro- 
cured, as  heretofore  disclosed,  to  watch  and 
examine  the  blackboard  at  appellant's  sta- 
tion, and  In  the  performance  of  this  service 
he  kept  a  memorandum  relative  to  what 
the  blackboard  disclosed  in  regard  to  appel- 
lant's failure  to  post  the  arrival  of  its 
trains  on  certain  dates.  A  day  or  two  be- 
fore he  was  examined  as  a  witness  he  ap- 
pears to  have  made  In  what  is  termed  a 
"fourth  book"  a  condensed  copy  of  the  memo- 
randa as  originally  made  by  him.  This 
witness  apparently  was  confronted  with 
much  difficulty  in  testifying  Independently 
of  the  memorandum  which  he  had  made  In 
three  books.  He  was  permitted  by  the  court 
to  refresh  bis  memory  therefrom  as  to  what 
he  observed  or  saw  when  he  examined  the 
blackboard  at  appellant's  station  on  the 
various  days  between  June  25,  1901,  and 
October  10th  of  the  same  year.  The  wit- 
ness admitted  in  his  answer  to  the  ques- 
tion propounded  by  appellant's  counsel  that 
be  bad  no  recollection  of  the  transactions 
In  question,  and  that  he  depended  upon 
all  tour  of  the  books,  including  the  one 
which  contained  a  condensed  copy,  to  re- 
fresh his  memory.  In  fact  the  admissions 
or  statements  of  the  witness  made  In  court 
at  the  time  he  testifled  disclose  that  in  the 
main  he  had  no  pres^it  recollection,  inde- 
pendently of  the  memorandum,  relative  to 
the  failures  about  which  he  testified  of  ap- 
pellant to  report  the  arrival  of  Its  trains 
on  the  various  days  embracing  the  period 
of  time  In  controversy.  While  it  was  prop- 
er for  this  wltnesa  to  refresh  or  stimulate 


his  memory  by  referoiee  to  the  wlglnal 
memorandum,  still  as  a  general  rule  he  could 
not  be  permitted  to  testify  wholly  or  entire- 
ly therefrom,  which  to  some  extent  at  least 
he  apparently  did.  It  was  essential  that 
he  possess  some  knowledge  or  recollection 
independently  of  the  memorandum,  or.  In 
other  words,  it  could  not  be  substituted  in- 
stead of  the  recollection  of  the  witness. 
This  is  the  rule  adhered  to  and  enforced 
at  least  In  this  jurisdiction.  Clark  v.  State, 
4  Ind.  156 ;  Johnson  T.  Culver,  116  Ind.  278, 
19  N.  E.  129;  Sage  v.  State,  127  Ind.  15-25, 
26  N.  E.  667.  As  afllrmed  by  Lord  BUai- 
borough  in  Henry  v.  Lee,  2  Chit  124:  "It 
Is  not  the  memorandum  that  is  the  evidence^ 
but  the  recollection  of  the  witness."  The 
memorandum  in  question  was  neither  made 
in  the  ordinary  course  of  business  nor  In  the 
pursuance  of  some  duty  owing  by  the  per- 
son who  made  it  to  make  the  same  correct 
It  was  no  part  of  the  res  gestae,  but  was  a 
mere  private  memorandum,  which  ordinarily 
is  not  competent  evidence,  although  the  cor- 
rectness thereof  may  be  verified  by  the 
testimony  of  a  witness  or  witnesses.  Oll- 
lett  Indirect  A  Col.  Br.  S  186.  It  may 
be  further  said,  however,  that  under  the 
statements  of  the  witness  relative  to  tliia 
private  memoranda  no  case  was  presented 
which  would  authorize  Its  admission  In  evi- 
dence; 

Appellant  appears  to  have  nnsucceesfally 
made  several  motions  to  strike  out  and  re- 
ject the  evidence  of  the  witness  Schell,  givm 
relative  to  the  neglect  of  appellant  to  bul- 
letin its  trains  during  the  period  of  time  In 
controversy.  It  is  insisted  by  its  counsel 
that  his  testimony  should  have  been  reject- 
ed for  two  reasons  at  least:  (1)  Because 
the  memorandum  in  question  was  admitted 
indirectly  In  evidence  under  the  guise  that 
the  witness  was  refreshing  his  memory 
therefrom;  (2)  because  the  witness  refresh- 
ed bis  memory  partly  from  the  original 
memoranda  and  partly  from  a  copy  thereof. 
While  some  of  this  witness'  testimony  ought 
to  have  been  rejected,  because  as  to  a  por- 
tion thereof  he  testifled  entirely  from  his 
memoranda,  and  not  from  his  recollection 
after  refreshing  his  memory,  still  appellant 
Is  not  In  the  position  to  successfully  com- 
plain of  the  court's  adverse  ruling  upon  its 
motions  for  the  reasons:  (1)  That  they 
were  too  broad,  embracing  as  they  did  all 
of  the  evidence  given  by  the  witness;  (2) 
no  grounds  were  assigned  in  the  motions 
for  rejecting  the  evidence  In  question,  ex- 
cept in  one,  wherein  it  was  stated  that  the 
witness  had  refreshed  bis  memory  partly 
from  bis  original  memorandum  and  partly 
from  a  copy  thereof.  If  the  witness  relied 
on  a  copy  of  the  original  for  the  purpose  of 
stimulating  or  reviving  his  memory  In  re- 
gard to  the  transactions  In  question,  appel- 
lant should  have  Interposed  proper  objec- 
tions; for  the   rule   1>    that    the   original 
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memorandnm  mtut  be  shown  to  hare  been 
16st  or  destroyed  before  the  witness  can  be 
permitted  to  resort  to  a  copy  thereof  for 
the  ptirpose  of  refreshing  his  memory. 

The  inslst^ice  of  counsel  that  the  court 
erred  In  denying  Appellant's  motion  to  re- 
quire the  state  to  elect  upon  which  para- 
graph of  Its  complaint  wonld  test  the  prose- 
cution cannot  be  sustained.  The  farther 
contention  that  only  a  single  penalty  can  be 
recovered  In  this  action  Is  against  the  plain 
provisions  of  section  6187,  supra,  which  de- 
clares that  for  "each  violation  of  the  provi- 
sions of  this  act  In  falling  to  rq^tort,  or 
In  making  a  false  report,  such  corporation, 
etc.,  shall  forfeit  and  pay  the  sum  of  |26." 
The  particular  qnestion  was  raised  and 
decided  adversely  to  appellant's  contention 
In  State  v.  Indiana,  etc..  By.  Co.,  183  Ind. 
69,  82  N.  Bl  817,  18  U  R.  A.  602. 

For  the  errors  arising  out  of  the  court's 
modification  of  Instructions  9  and  10,  re- 
vested by  appellant,  as  herein  pointed  out, 
the  Judgment  below  is  reversed,  with  In- 
structions to  grant  appellant  a  new  trial. 

(W  Ina.  App.  TOE)        ■"""'^ 
OHKUCK)  ft  8.  B.  RT.  CO.  et  at  t.  OBAMT- 
HAM.    (No.  4,883.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Dee.  15,  1906.) 

Appeal  from  Circuit  Court,  Clinton  County: 
,  James  V .  Sent,  Jvdge. 

Action  by  James  F.  Qrantham,  as  adminis- 
trator, against  the  Chicago  &  Southeastern 
Bailway  Company  and  others.  From  a  judg- 
ment In  favor  of  plaintiff,  the  defendants  rail- 
way company  and  Theodore  P.  Davia,  trustee, 
appeal.  Dismissed  as  to  the  trustee,  and 
otherwise  affirmed. 

A.  a  Harris  and  Urban  C.  Stover,  for  appet 
lants.  Olodfelter  &  Fhie  and  T.  B.  BalUrd,  for 
appellee. 

PBB  COBIAH.  The  matters  Involved  in 
tins  cause  are  snbstaatlally  like  those  decided 
by  the  Suprems  Court  in  Chicago  &  South- 
eastern Railway  Company  v.  Grantham,  76  N. 
E.  265:  and  upon  the  authority  of  that  de- 
rision the  appeal  of  the  appellant  Theodore  P. 
Davis,  trustee,  la  dismissed,  and  the  Judgment 
Is  affirmed. 

(38  Ind.  App.  700)  ' 

CINCINNATI,  B.  ft  M.  a  CO.  T.  TBOUIV 

MAN  St  aL    (No.  6,439.)i 

(Appellate   Court  of  Indiana,   Division   No.  L 

Jan.  2,  190a) 

Appeal  from  Circuit  Oonrt,  Miami  County: 
Joseph  N.  Tillett,  Judge. 

Action  by  Andrew  Trontman  and  others 
Winst  the  Cincinnati,  Richmond  ft  Muncie 
Railroad  Company.  From  a  judgment  in  favor 
of  plaintiffs,  defendant  appeals.  Transferred 
ama  the  Supreme  Court.     Affirmed. 

Bobbins  ft  Starr  and  Loveland  ft  Loveland,  for 
amiellant.  Coz,  Reasoner  ft  O'Hara  and  Albert 
Ward,  for  appellee. 

BLACK,  P.  J.  Tie  material  questions  In  this 
case  were  decided  adyeraely  to  the  appellants 
^  ^^'SS^^i.  ^J'  ¥•  &  Co.  V.  Miller  (Ind. 
App  )  72  N.  4.  827:  Id..  73  N.  B.  1001.  an^  up- 
f^M'*'^^'^^*^  of  that  case  the  judgment  hen- 
In  Is  anrmed. 


(UK  Ind.  290) 
LA  FORTH  CARRIAGE  CO.  t.  SUL- 
LENDER.    (No.a0,71&) 
(Supreme  Court  of  Indiana.    Oct  6,  1906.) 

1.  MaSTCB  A.RD  SCBVART— IlfJTTBIKB  TO  MlNOB 

Skbvaht— Statctobt  DiniES— Complaint. 
Bums'  Ann.  St  1901,  t  7087b  declares 
that  no  child  under  14  years  of  age  shall  be 
employed  in  any  manufacturing  or  mercantile 
estabhshment,  and  requires  the  factory  owner  to 
ke^  a  register  of  every  person  employed  by  him 
under  the  age  of  14  years,  and  to  obtain  from  the 
servant's  father  an  affidavit  relative  to  bis 
age,  place  of  birth,  etc.,  which  he  Is  required 
to  file  prior  to  employhig  such  minor.  Held, 
that  a  complaint  In  an  action  for  Injuries  to  a 
minor  employ^  expressly  alleging  that  plaintiff 
was  14  years  of  age,  and  failing  to  charge  that 
defendant  did  not  keep  a  register  and  did  not 
obtain  the  statutory  affidavit  did  not  state  a 
cause  of  action  for  violation  of  such  section. 

2.  Saks— CoiotoN- Law  NEeLioEROK. 

Where,  in  an  action  for  Injuries  to  a  minor 
servant  while  working  near  an  anlnclosed  emery 
belt  by  a  particle  of  emery  flying  into  his  eye,  the 
complaint  merely  charged  tliat  plaintiff  was 
only  14  years  of  age  at  the  time  of  his  injury, 
without  any  facts  showing  that  he  was  either 
ignorant  or  inexperienced  m  regard  to  the'haa- 
ards,  if  any,  of  the  work  he  was  hired  to  per- 
form, the  complaint  did  not  state  a  cause  of 
action  for  common-law  negligence  for  the  em- 
ployer's  failure  to  warn  or  instruct  him  In 
regard  to  the  dangers. 
8.  Sake— OuABDiNQ  Maohirkbt— STATurxs— 

CONSTBUOnON. 

Factory  Act  t  9  (Bums'  Ann.  St  1901,  ( 
7067i),  provides  that  all  vats,  pans,  saws, 
planers,  cogs,  gearing,  belting,  shafting,  and  set 
screws,  and  'Machinery  of  every  description" 
shall  be  properly  guarded.  Seld,  that  the  term 
"machinery  of  every  description"  did  not  in- 
clude all  machinery,  but  was  a  mere  general 
term  following  words  of  specific  description, 
and  therefore  included  only  things  or  cases  of  a 
like  character  to  those  designated  by  the  speclfle 
words. 
4.  Samk. 

Factory  Act  {  9  (Bums'  Ann.  8t  1901, 
{  70871),  requiring  that  all  vats,  pans,  saws, 
planers,  etc,  and  machinery  of  every  descrip- 
tion" shall  be  properly  guarded,  only  requires 
the  guarding  of  such  parts  of  machinery  in  a 
factory  within  the  statute  as  ara  dangerous  to 
employ^  whose  duty  requires  them  to  work  In 
the  immediate  vicinity  thereof,  and  which  may 
be  properly  guarded  without  rendering  it  use- 
less for  the  purposes  for  which  it  wss  Intended. 

Appeal  from  Circuit  Court,  La  Porte  (boun- 
ty; John  C.  Rlchter,  Judge. 

Action  by  John  H.  Snllender  against  the 
La  Porte  Carriage  Company.  From  a  Jndg- 
ment  in  favor  of  plaintiff,  defendant  appeals. 
Transferred  from  Appellate  Ciourt  (71  N.  B. 
922),  as  authorized  by  Burns'  Ana  St  1901, 
t  1337J.    Reversed. 

Osbom  ft  McV«y,  for  appellant  B.  B. 
Weir,  P.  Q.  Doran,  and  B.  D.  Salsbury,  for 
appellee: 

JORDAN,  J.  This  action  was  commenced 
by  appellee,  a  minor,  by  next  friend,  to  re- 
cover damages  alleged  to  have  been  sustained 
by  reason  of  the  loss  of  an  €^  while  in  the 
employ  of  appellant  as  Its  servant  The 
amended  complaint;  npon  which  the  canae 


'  BdiMrtog  dcalsd.    Traaafsr  to  Supram*  Court  denied. 
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was  tried,  consists  of  two  paragraphs,  to 
each  of  whicb  a  demurrer  for  want  of  facts 
was  overruled.  Answer,  general  denial. 
Trial  by  Jury,  with  verdict  In  favor  of  ai^I- 
lee  awarding  him  $3,000,  upon  which  Judg- 
ment was  rendered  over  appellant's  motion 
for  a  new  trial.  l%e  errors  assigned  and 
relied  on  for  a  reversal  are  (1)  overruling 
the  demurrer  to  each  paragraph  of  the 
amended  complaint;  (2)  overruling  the  mo- 
tion for  a  new  trial. 

The  first  paragraph  of  the  complaint  In 
substance  alleges:  That  the  defendant  is  a 
corporation  duly  organized  and  existing. 
That  on  February  5,  1902,  the  plaintiff  was  a 
minor  of  the  age  of  14  years  residing  with 
bis  fnther,  and  on  said  day  he  was  In  pos- 
session of  perfect  eyesight  In  both  of  his  eyes 
and  was  free  from  physical  infirmities.  He 
was  a  boy  of  the  usual  size,  growth,  and  de- 
velopment for  one  of  his  age,  which  fact  was 
patent  to  an  ordinary  observer.  On  said 
day  the  plaintifl;  was  employed  by  the  de- 
fendant to  serve  or  act  as  an  errand  boy 
and  performed  general  work  about  the  de- 
fendant's factory,  and  was,  by  the  foreman 
of  the  department  In  which  he  was  put  to 
work,  instructed  to  bring  materials  from 
the  stock  room  to  various  places  and  work- 
men In  said  department.  Subsequently  on 
said  day  the  plaintiff  "was  Instructed  by 
said  foreman  to  work  at  putting  up  "reaches' ; 
and,  obeying  the  Instructions  of  the  foreman, 
he  at  once  proceeded  to  and  did  perform 
the  work  thus  assigned  to  him."  The 
paragraph  then  alleges:  "That  neither  at 
the  time  of  his  employment  nor  while  so 
employed  by  defendant  was  any  inquiry 
whatever  made  as  to  his  age,  knowledge  of 
the  work  he  was  about  to  undertake,  ex- 
perience In  factmries  where  machinery  was 
employed,  or  his  physical  ability  to  perform 
the  labor  he  was  about  to  engage  in;  nor 
was  he  Informed  by  the  defendant  or  any  of 
its  officers  or  representatives  of  the  dangers 
incident  to  his  employment,  or  instructed 
aa  to  the  best  and  safest  manner  in  which 
to  perform  the  labor  he  was  to  undertake, 
or  of  the  danger  or  possibility  of  injury  by 
reason  of  the  proximity  of  machinery  near 
the  place  where  he  was  to  perform  his  labor. 
But,  on  the  contrary,  without  Information 
or  instructions  and  without  any  knowledge 
on  hU  part  of  any  danger  to  him  of  injury, 
he  was  by  said  foreman  placed  at  work  with- 
in 10  or  15  feet  of  what  is  commonly  known 
as  an  'emery  belt,'  used  by  the  defendant 
for  polishing  and  finishing  metal  parts  of 
the  wagons  and  buggies  which  said  defendant 
is  engaged  in  making,  at  a  point  where  he 
was  exposed  to  flying  particles  of  emery  and 
metal,  and  without  any  protection  whatever 
from  said  flying  particles.  That  the  defend- 
ant must  have  known  and  did  know  of  the 
likelihood  of  said  particles  being  thrown  by 
said  emery  by  reason  of  the  constant  friction, 
but  did  not  protect  said  belt  or  the  place 
where  plaintiff  was  engaged  at  work  with 


any  screen  or  other  device  to  prevent  In- 
jury to  him  or  other  employes  who  wece 
passing  said  place,  as  required  by  law  to  be 
don&  That  on  the  6th  day  of  February,  the 
same  being  the  second  day  of  his  employ- 
ment, and  while  he  was  stlU  ignorant  of  the 
danger  of  his  employment  and  of  the  dan- 
gerous character  of  the  place  where  he  was 
engaged  at  work,  while  actually  engaged  in 
the  work  which  he  was  Instructed  to  per- 
form, this  plaintiff  was  struck  in  the  eye 
with  a  flying  particle  of  emery  or  metal, 
thrown  off  by  said  emery  belt  That  said 
emery  or  metal  penetrated  the  sight  of  said 
eye,  destroying  the  same,  and  rendering  the 
plaintiff  blind  in  said  eye,  causing  him  great 
Buffering  and  discomfort"  It  is  further 
averred  that  by  reason  of  said  injury  "plain- 
tiff was  compelled  to  and  did  enter  a  hospital 
wherein  an  operation  was  performed  on  bis 
eye,  the  latter  being  removed;  that  he  suf- 
fered great  pain  and  agony,  and  that  great 
danger  exists  that  the  injury  will  affect  his 
other  eye  and  thereby  render  it  necessary 
to  have  the  same  removed."  The  paragrapli 
closes  with  the  averment  "that  by  reason 
of  the  foregoing  the  plaintiff  has  been  dam- 
aged In  the  sum  of  $5,000,  for  which  be  de- 
mands Judgment" 

The  first  and  second  paragraphs  in  some 
respects  are  substantially  alike.  The  second, 
in  like  manner  as  the  first,  charges  that  the 
defendant  is  a  corporation,  duly  organized, 
etc.,  and  that  on  the  5th  day  of  February, 
1902,  plaintiff  was  a  minor  of  the  age  of  14 
years,  residing  with  his  father  and  In  pos- 
session of  perfect  sight  in  both  of  his  eyes 
and  free  from  any  physical  infirmities,  and 
on  said  day  he  was  employed  by  the  defend- 
ant '  to  act  as  an  errand  boy  to  perform 
general  work  about  the  factory  of  the  de- 
fendant, and  in  the  course  of  his  employ- 
ment he  was  instructed  by  the  foreman  of  the 
defendant  in  the  department  In  which  he 
went  to  work  to  bring  materials  from  the 
stock  room  to  various  places  and  workmoi, 
which  he  did;  that  be  was  dlrectted  by  said 
foreman  to  work  at  putting  up  reaches;  and 
that  he  proceeded  to  perform  the  work  thus 
assigned  to  him.  All  matters  relative  to 
the  failure  of  the  defiendant  to  make  any 
Inquiry  in  regard  to  appellee's  age,  knowl- 
edge, and  experience,  as  alleged  in  the  first 
paragraph,  are  omitted.  The  pleading,  how- 
ever, charges:  "That  the  place  where  he 
was  instructed  by  said  foreman  to  woi^  was 
located  about  10  or  15  feet  from  a  point 
where  what  is  commonly  known  as  an  'emery 
belt*  was  in  operation.  That  said  emery 
belt  was  used  by  the  defendant  for  polishing 
and  finishing  metal  parts  to  wagons  and 
buggies.  That  the  point  at  which  he  was 
instructed  to  and  did  work  was  exposed  to 
flying  particles  of  emery  and  metal.  That 
said  emery  belt  and  the  pull^  over  which 
the  same  ran  was  not  protected  by  any 
screen,  guard,  or  fence,  as  required  by  law; 
but.  on  the  contrary,  no^^n^t^^^- 
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forded,  at  the  point  whwe  plaintiff  was  en- 
gaged In  work  under  the  direction  of  said 
foreman,  from  the  flying  particles  of  emery 
and  metal  from  said  belt  That  in  the  use 
of  said  belt  particles  of  metal  and  emery 
did  as  a  matter  of  fact  fly  in  the  direction 
and  toward  the  point  where  plaintiff  was 
engaged  at  work,  and  plaintiff,  while  actual- 
ly engaged  in  the  work  which  he  was  instruct- 
ed to  perform,  on  the  second  day  of  his  em- 
ployment, to  wit,  on  the  6th  day  of  February, 
was  struck  in  the  eye  with  a  flying  particle 
of  emery  or  metal  which  was  thrown  off 
of  said  belt  That  said  emery  or  metal  pen- 
etrated the  eye,  destroying  the  sight  of  the 
same^  and  rendered  the  plaintiff  blind  In 
said  eye  at  the  tlote,  and  thereafter  caused 
blm  great  physical  suffering  and  discomfort" 
The  pleading  then,  in  like  manner  as  the  first 
paragraph,  proceeds  to  disclose  the  fact 
that  the  plaintiff  entered  a  hospital  wherein 
blB  eye  was  removed  and  by  reason'  there- 
of he  suffered  great  agony  and  pain,  etc.  It 
la  then  averred  that  by  reason  of  the  fore- 
going facts  the  plaintiff  has  been  damaged 
In  the  sum  of  $5,000,  wherefore  be  demands 
Judgment  etc. 

Counsel  for  appellee  in  their  attempt  to 
expose  what  they  consider  to  be  the  theory 
of  the  first  paragraph  of  the  complaint  as- 
sert: "There  was  charged,  therefore,  an 
unlawful  hiring,  want  of  knowledge  on 
plaintiff's  part  failure  to  instruct  as  to  dan- 
ger, failure  to  furnish  a  safe  working  place, 
knowledge  of  the  danger  by  defendant  viola- 
tion of  a  statutory  duty  in  failure  to  guard 
the  emery  belt  the  injury  to  plaintiff,  and 
that  by  reason  of  the  facts  stated  plaintiff 
was  damaged,"  Counsel,  continuing  their 
argument  say:  "The  only  inference  to  be 
drawn  from  the  facts  stated  is  that  the  dam- 
age suffered  by  appellee  was  caused  by 
reason  of  the  unlawful  hiring,  the  failure 
to  instruct  as  to  dangers,  the  failure  to 
furnish  a  safe  working  place,  the  violation 
of  the  statutory  duty  to  guard  the  emery 
belt  and  the  knowledge  of  the  danger  by 
appellant"  In  regard  to  the  second  para- 
graph counsel  assert  that  it  "counts  upon 
the  appellant's  failure  to  guard  the  emery 
belt  as  required  by  law;  the  neglect  or 
omission  of  a  statutory  duty,  'which,  with- 
out reference  to  any  other  averment  Is  a 
sufficient  charge  of  negligence.'  " 

The  contention  that  the  facts  as  alleged 
in  the  first  paragraph  disclose  a  case  of 
noncompliance  on  appellant's  part  with  the 
provisions  of  section  2  of  what  is  known  as 
the  "Factory  Act"  being  section  7087b, 
Bums'  Ann.  St  1001,  is  wholly  untenable.  It 
would  certainly  require  a  stretch  of  imagi- 
nation to  hold  that  the  facts  as  averred  in 
the  first  paragraph  show  that  appellant  em- 
ployed appellee  in  violation  of  the  above 
section  of  the  statute,  and  that  therefore, 
as  insisted  by  counsel,  the  employment  was 
imlawful,  or  a  breach  of  duty  on  the  part 
of  the   employer   to   which   the   injury   In 


question  must  be  attributed.  Section  7087b, 
supra,  declares  that  "no  child  under  four- 
teen years  of  age  shall  be  employed  in  any 
manufacturing  or  mercantile  establishment," 
etc.  In  both  paragraphs  of  the  complaint 
it  is  expressly  shown  that  appellee  was  of 
the  age  of  14  years.  Therefore  it  is  evident 
that  he  was  not  employed  in  violation  of 
this  prohibitory  clause  of  the  statute.  But 
the  argument  is  advanced  that  appellant 
violated  the  provisions  of  the  above  section, 
which  exacts  of  the  factory  man  the  duty 
of  keeping  a  register  in  which  shall  be  re- 
corded the  name,  etc.,  of  every  person  em- 
ployed by  him  under  the  age  of  16  years, 
and,  further,  that  appellant  company  violat- 
ed the  statute  by.  falling  to  obtain  from 
appellee's  father  an  afildavlt  relative  to  his 
age,  place  of  birth,  etc.,  and  in  not  placing 
such  affidavit  on  file  prior  to  taking  appel- 
lee into  its  employment  But  even  though 
in  reason  it  could  be  asserted  that  a  neglect 
by  appellant  to  keep  a  register  and  obtain 
an  affidavit  from  the  father  of  the  minor 
could  in  any  manner,  under  the  facts  averred 
in  the  first  paragraph,  give  appellee  a  right 
of  action,  there  certainly  Is  nothing  positive- 
ly averred  to  establish  that  appellant  in  tills 
respect  was  guilty  of  violating  the  statute. 
The  general  rule,  which  has  been  repeatedly 
affirmed  by  our  decisions,  is  that  where  a 
.  party  seeks  to  maintain  an  action  under  a 
statute,  he  must  state  or  allege  specifically 
and  fully  every  act  requisite  to  bring  Us 
cause  of  action  within  the  provisions  of  the 
statute  upon  which  he  relieis.  No  omission 
in  this  respect  can  be  supplied  by  intend- 
ment American  Boiling  Mill  Co.  v.  Hullln- 
ger,  161  Ind.  673,  67  N.  B.  086,  69  N.  B.  460 
and  authorities  there  cited;  Board, etc.,  v. 
Jamecke,  104  Ind.  225,  74  N.  B.  520;  Chica- 
go, etc.,  Ry.  Co.  v.  Barnes  (Ind.  App.)  73  N. 
B.  91.  The  first  paragraph  is  wholly  insuffi- 
cient in  charging  negligence  against  appel- 
lant under  the  provisions  of  section  7087b, 
supra. 

The  next  inquiry  is,  does  this  paragraph 
sufficiently  state  a  cause  of  actionable  negli- 
gence against  appellant  at  common  law? 
As  it  appears  to  us,  the  pleader  in  drafting 
the  paragraph  in  controversy  has  attempted 
to  travel  upon  the  theory  that  appellee,  by 
reason  of  his  youth  and  his  inexperience  in 
working  about  dangerous  machinery,  was 
Incapable  of  appreciating  the  perils  and 
risks  incident  to  the  work  wMch  he  was 
employed  to  perform,  and  tliat  therefore, 
under  the  circumstances,  appellant  his  mas- 
ter, owed  the  duty  of  giving  him,  an  inex- 
perienced servant  proper  InstructionB  and 
caution  in  regard  to  the  manner  of  safely 
performing  his  work.  This  is  the  theory  in 
fact  recognized  by  the  trial  court  in  respect 
to  the  paragraph  in  controversy.  It  appears 
that  the  court  instructed  the  Jury  that,  be- 
fore they  could  find  for  the  plaintiff  upon 
the  first  paragraph,  it  must  appear  by  a 
preponderance  of  the  evidence  that  plain- 
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tiff's  Injury  was  cansed  by  a  failure  to  in- 
Btrnct  him.  In  nnawering  an  interrogatory 
the  Jury  also  fonnd  that  "plaintiff's  injury 
was  caused  by  the  defendant's  failure  to  in- 
struct and  warn  him."  It  is  seemingly  the 
omission  of  this  duty  which  constitutes  the 
negligence  upon  which  appellee  attempts  to 
base  his  right  of  action  under  the  first  para- 
graph of  the  complaint  It,  however,  falls 
short  of  presenting  a  case  within  this  theory. 
Aside  from  the  fact  that  appellee  was  14 
years  of  age,  there  is  nothing  in  addition 
thereto  to  disclose,  that  he  was  either  igno- 
rant or  Inexperienced  in  regard  to  the  haz- 
ards, If  any,  of  the  services  or  work  which 
he  had  been  faired  to  perform.  There  are 
no  positive  facts,  aside  from  the  averment 
as  to  his  age,  averred  to  disclose  that  ap- 
pellant was  In  duty  bound  to  instruct  or 
warn  him  in  regard  to  the  dangers  of  the 
particular  employment  The  presumption  Is 
that  appellant  was  not  guilty  of  a  breach  of 
its  legal  duty,  and  we  cannot 'supply  by  in- 
tendment facta  tending  to  establish  such 
breach.  The  mere  recital  of  facts  as  em- 
ployed in  the  pleading,  in  controversy  will 
not  suffice  for  material  averments.  The 
fact  alone  that  appellee  was  14  years  of 
age  will  not  raise  or  Justify  the  Inference 
that  he  did  not  know  or  appreciate  the  risks 
of  his  employment  and  was  not  qualified 
by  experience  to  Judge  of  the  character  and 
hazard  of  the  work  which  he  had  under- 
taken to  perform.  In  order  to  have  proper- 
ly charged  appellant  with  a  neglect  of  duty 
In  not  giving  proper  tastructlons  or  warn- 
ing, facts  Should  have  been  alleged  to  es- 
tablish appellee's  inexperience  and  Ignorance 
to  Judge  for  himself  as  to  the  character 
and  perils  of  his  employment  and  that  ap- 
pellant with  knowledge  thereof,  either  actual 
or  constructive,  failed  to  give  him  the  nec- 
essary warning  and  instructions.  These 
were  essential  elements  which  the  pleading 
should  have  disclosed.  Louisville,  etc.,  R. 
Co.  V.  Frawley,  110  Ind.  18,  0  N.  E.  594; 
Brazil,  etc.,  C3o.  v.  Young,  117  Ind.  520,  20  N. 
E.  423,  and  cases  cited;  Brazil,  etc.,  Co.  v. 
Gafbiey,  119  Ind.  465,  21  N.  E.  1102,  4  L.  B. 
A.  850,  12  Am.  St  Rep.  422. 

The  argument  of  appellee's  counsel  that 
the  first  paragraph  must  be  held  to  suffi- 
ciently disclose  several  grounds  of  actionable 
negligence,  viz.:  (1)  Unlawful  hiring  of 
appellee  by  appellant;  (2)  failure  to  in- 
struct him;  (8)  neglect  to  furnish  a  safe 
working  place;  (4)  violation  of  a  statutory 
duty  to  guard  the  emery  belt  by  which  he 
was  Injured — is  without  support  It  is  true, 
in  actions  at  common  law  predicated  upon 
the  negligence  of  the  defendant  where 
several  acts  or  grounds  of  negligence  are 
sufficiently  alleged  in  the  complaint  a  re- 
covery at  the  trial  will  be  Justified  if  It  be 
proven  that  the  injury  complained  of  was 
the  result  of  one  or  more  of  said  acts.  Chi- 
cago, etc.,  Co.  V.  Barnes,  supra.  We  have 
already  shown. the  Insofflciency  of.jthe  plead'- 


ing  to  state  a  right  of  action  based  on  the 
first  and  second  grounds  enumerated  by 
appellee.  That  it  is  deficient  in  facts  in 
respect  to  the  other  enumerated  grounds  is 
manifest  It  will  be  observed  that  negli- 
gence against  appellant  is  not  charged  by 
the  pleader  in  direct  or  general  terms;  but 
the  pleading  relies  upon  the  facts  averred 
to  Justify  or  raise  the  presumption  or  In- 
ference that  appellant  was  guilty  of  action- 
able negligence,  without  any  direct  averment 
relative  thereto.  In  common-law  actions 
based  upon  negligence,  the  negligence  relied 
upon  must  be  either  directly  alleged  or  such 
facts  must  be  stated  as  will  compel  the  pre- 
sumption or  inference  that  it  was  the  proxi- 
mate cause  of  the  injury  sustained  by  the 
complaining  party.  This  rule  is  well  sujt- 
ported  and  settled  by  our  decisions.  Penn- 
sylvania Co.  V.  Marlon,  104  Ind.  239,  3  N.  B. 
874  and  the  many  cases  there  dted.  It 
must  be  remembered  that  the  question  pre- 
sented herein  Is  In  regard  to  pleading,  and 
not  one  in  respect  to  evidence.  There  Is  a 
material  difference  between  matters  relating 
to  the  former  and  those  pertaining  to  the 
latter.  In  pleading  facts  must  be  directly 
and  positively  alleged,  while  in  regard  to 
evidence  conclusions  may  be  Inferred  from 
facts  and  circumstances  without  positive 
statements.  -  In  addition  to  the  other  In- 
firmities of  the  paragraph  in  question,  it  may 
be  asserted  that  there  are  no  such  facts  al- 
leged as  will  authorize  an  inference  that 
any  negligence  on  the  part  Of  appellant  Was 
the  proximate  cause  of  appellee's  Injury. 
This  fact  is  essential.  In  order  to  render  the 
complaint  sufficient  on  demurrer.  City  of 
Logansport  v.  Klhm,  159  Ind.  68,  64  N.  B. 
505,  and  cases  there  cited;  McElwatoe,  etc., 
Co.  V.  Wall,  159  Ind.  557,  65  N.  B.  753; 
Davis  V.  Mercer  Lumber  Co.  (Ind.  Sup.) 
73  N.  B.  899.  The  first  paragraph,  at  least 
for  the  reasons  which  we  have  stated,  does 
not  respond  to  the  requirements  of  the  well- 
settled  rules  of  pleading.  Hence  the  court 
erred  in  overruling  the  demurrer  thereto. 

We  cannot  yield  our  sanction  to  the  con- 
tention of  appellee's  counsel  that  the  second 
paragraph  states  a  case  of  negligence  against 
appellant  because  it  did  not  comply  with 
section  0  of  our  factory  act  (section  70871, 
Burns'  Ann.  St  1001)  in  not  guarding  the 
"emery  belt"  to  which  fact  ««)pellee  at- 
tributes his  injury.  This  section  provides 
that  "all  vats,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting  and  set  screws  and 
machinery  of  every  description  shall  be  prop- 
erly guarded."  Aside  from -the  alleged- facts 
that  the  emery  belt  mentioned  in  the  plead- 
ing was  used  by  the  defendant  for  polishing 
and  finishing  metal  parts  of  wagons  and  bug- 
gies, th«:e  are  no  other  facts  alleged  to  dis- 
close Its  construction  or  character,  or  to 
show  whether  the  operation  thereof  Is  at- 
tended with  danger.  As  to  these  facts  we 
ore  left  to  conjectuce.    An  estaminatton,'how- 
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vwt,  of  tbe  «7lila!ice,  sbow»  ttat  the  macliliK 
6t7  or  appliance  herein  In  qnestlon  conslsti 
of  two  wheels  or  pnlleys,  one  of  which,  to- 
gether with  an  emery  belt,  la  fUtened  upoa 
a  drMiiK  «haft,  and  the  othelr,  adjasted 
about  eight  feet  distant,  over  which  pulleys 
pass  the  emeiy  belt  or  8tnu>.  In  Mont^tb 
T.  Kakomo,  etc,  Co.,  100  Ind.  14&-152,  64 
N.  B.  eiO.  68  I/.  B.  A.  944,  in  considering 
section  70871,  sopra,  we  said:  "Its  effect  is 
to  Impress  ap<Mi  certain  kinds  of  machinery, 
such  as  saws,  planers,  cogs,  gearing,  belting 
or  shafting,  In  any  manufactorlng  establlsbr 
ment,  the  character  of  dangerons  machinery, 
and  to  interdict  their  nse  by  the  employer 
unless  proporly  guarded."  In  Bobertson  v. 
Ford,  74  N,  B.  ]«  In  placing  an  Interpretation 
or  oonstmctlon  on  the  leqairements  of  the 
above  section,  we  held  that  under  Its  express 
proTlslons,  "that  all  yats,  pans,  saws,  eta, 
shall  be  properly  guarded,"  it  becomes  the 
Imperative  duty  of  all  persons  operating 
manufacturing  oonoerns  which  come  within 
the  scope  of  the  statute  to  comply  with  Its 
provisions,  It  was  further  said  in  that  case : 
"Of  course,  the  act  does  not  Intend  to  exact 
a  conq>ll8nce  where  as  to  some  partlcnlac 
machinery  or  ai^Iiance  It  Is  Impossible  to 
properly  guard  It  without  rendering  the  same 
useless  for  the  purpose  for  which  It  was 
intended.  Tbe  law  never  exacts  the  porfurm- 
ance  of  an  Impossibility."  In  the  same  ap- 
peal we  approved  as  correct  the  Interpreta- 
4on  accorded  by  tbe  New  Tork  Court  of  Ap- 
peals In  Glens  Falls,  etc.,  Co.  v.  Travelers' 
Ins.  Co.,  162  N.  T.  S99,  66  N.  B.  897,  to  a 
similar  statute  of  that  state  to  the  effect 
that  the  Legislature,  In  enacting  the  act  in 
question,  did  not  Intend  that  every  piece  of 
machinery  In  a  large  building  should  be 
covered  or  guarded,  as  that  would  be  Im- 
practicable. 

What  evidently  was  intended  or  contem- 
plated by  the  Legislature  was  that  those 
parts  of  the  machinery  which  were  dan- 
gerous to  employ^  whose  duty  required 
them  to  work  in  the  immediate  vicinity  of 
such  dangerous  machinery  should  be  prop- 
erly guarded,  in  order  to  minimize  as  far 
as  practicable  tbe  perils  or  dangers  attending 
their  labor.  When  considered  in  connection 
with  this  construction  of  the  statute,  It  is 
manifest  that  the  second  paragraph  of  the 
complaint  does  not  state  facts  sufficient  to 
show  a  breach  of  duty  required  of  appellant 
under  the  provisions  of  the  section  of 
the  statute  in  controversy.  It  will  be  noted 
that  the  machine  or  appliance  denominated 
an  "emery  belt"  in  the  paragraph  Is  not  one 
of  the  particularly  enumerated  or  designated 
pieces  of  machinery  or  appliances  required 
to  be  properly  guarded.  It  does  not  come 
within  the  term  or  word  "belting,"  as  em- 
ployed in  the  statute:  for  that  term  is  used 
in  a  collective  sense,  and  contemplates  such 
b^ta'  as  are  employed  in  running  or  operating 
the  machinery  of  a  factory  or  manufacturing 
oonoem.    The  .general  phrase,  "and  machln-  ' 


ery  of  every  description  therein."  under  a 
well-recognised  canon  of  construction  appli- 
cable to  the  Interpretation  of  statutes,  must 
be  held  to  be  limited  and  qualUled  by  the 
q)eclflc  designation  of  the  machinery  or  ap- 
pliance which  Immediately  precedes  -it.  The 
rule,  generally  affirmed  by  our  decisions  and 
also  by  other  authorttieB,  is  that,  where 
words  of  a  partlcnlar  or  spedflc  description 
in  a  statute  are  followed  by  general  words 
which  are  not  so  specific  and  limited,  the 
latter  are  to  be  construed  at  i4)pllcable  to 
persons,  things,  or  cases  of  like  diaracter 
to  those  designated  by  the  preceding,  par- 
ticular, or  specific  words,  unless  there  is  a 
clear  manifestation  on  the  part  of  the  L^- 
islatnre  of  a  contrary  purpose.  Miller  v. 
State,  121  Ind.  294,  28  N.  B.  94;  Nichols  v. 
State,  127  Ind.  406,  26  N.  B.  839 ;  State  ex 
rel.  V.  Board,  etc.,  162  Ind.  183,  70  N.  B. 
138;  Cleveland,  etc.,  B.  Co.  t.  BergschiCker, 
162  Ind.  108,  69  N.  B.  1,000;  Burks  v.  Bosso 
(N.  T.)  78  N.  B.  68;  Black  on  Interpretation 
of  Laws,  p.  141;  Bndllch,  Int  of  Statutes, 
a  404,  406.  The  rule  in  question  is  com- 
monly denominated  by  the  authorities  "ejus- 
dem  generis,"  because  it  usually  restricts 
expressions  In  a  statute,  for.  example,  such 
ka  "all  others,"  or  "any  others,"  to  persons 
and  things  of  tbe  same  kind  or  class  of  those 
specifically  designated  by  the  preceding 
words.  There  being  nothing  in  the  statute 
In  question  to  indicate  to  the  contrary,  the 
general  phrase,  namely,  "and  machinery  of 
every  description  therein,"  must,  under  the 
rule  stated,  be  construed  as  meaning  and  in- 
cluding machinery  or  appliances  belonging  to 
or  of  the  class  or  character  designated  aa 
"vats,  pans,  saws,"  etc. 

The  paragraph  In  question,  however,  utter- 
ly fails  to  aver  facts  to  show  that  the  emery 
belt  mentioned  therein  is  of  tbe  kind  or 
character  of  the  class  of  machinery  specific- 
ally designated  by  the  statute  to  be  guarded. 
Aside  from  the  fact  that  it  throws  off  par- 
ticles of  emery  as  alleged,  there  is  nothing  to 
show  a  necessity  for  guarding  It,  for  the  rea- 
son that  Its  operation  or  use  Is  attended  with 
danger  to  the  employes  of  appellant  who 
work  In  the  vlcini^  thereof.  There  is  also 
an  entire  absence  of  facts  to  disclose  wheth- 
er it  is  possible  or  practicable  to  properly 
guard  this  particular  machine  without  ren- 
dering It  useless  for  the  purpose  for  which  it 
Is  Intended  to  be  operated.  The  burden  of 
showing  these  facts  In  the  pleading  rested 
on  appellee,  and  tbe  fact,  if  it  is  a  fact,  that 
the  madilne  or  appliance  in  question  la  of 
such  a  character  that  it  cannot  be  properly 
guarded,  cannot  be  said  to  be  a  matter  of  de- 
fense to  be  proven  by  appellant;  for,  as  pre- 
viously said,  a  party  who  relies  upon  a  stat- 
ute must  bring  himself  fully  and  clearly 
within  all  its  provisions.  The  act  is  Itlghly 
penal,  and  a  violation  thereof  subjects  the 
offender  to  the  punishment  therein  provided. 
In  charging  a  case  of  neglect  to  comply  with 
its  provisions.  Intendments  or  Inferences  can- 
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not  be  resorted  to  to  supply  the  omission  of 
material  facts.  For  the  insufficiencies  point- 
ed ont  In  respect  to  tbe  second  paragrapb, 
and  possibly  for  others,  It  must  be  held  that 
the  court  erred  in  overruling  the  demurrer 
thereto.  Other  questions  are  discussed  by 
appellant's  counsel;  but  what  we  have  said 
herein,  in  considering  tbe  sufficiency  of  the 
pleading,  will  serve,  we  think,  to  render  it 
Improbable  that  these  questions  will  arise 
again  upon  another  trial.  W«  therefore 
P«S8  them  without  consideration. 

For  the  error  in  overruling  the  demurrw 
to  each  paragraph  of  the  complaint,  the 
judgment  is  reversed,  with  instructions  to 
sustain  said  demurrer,  with  leave  to  appel- 
lee, upon  request,  to  file  an  amended  com* 
plaint. 


a«6  Ind.  651) 

OLBNN  T.  LiAEB  BRIB  ft  W.  B.  OQ.* 

(No.  20,717.) 

(Supreme  (3onrt  of  Indiana.    Oct.  6,  1005.). 

L   CaXBICBS  — PABSIROEBS— TiBMIRATION     OW 

Relation. 

The  relation  of  passenger  and  carrier  does 
not  terminate  until  the  pasBenger  baa  reached 
his  destination,  alighted  from  the  train,  and 
had  a  reasonable  time  in  which  to  leave  the 
place  where  passengers  are  discharged. 

[EM.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {|  991.  992.] 

2.  Saue. 

A  passMiger,  on  arriving  at  his  destination, 
voluntarily  and  withont  any  necessity  therefor, 
went  into  the  depot  waiting  room  with  some 
acquaintances  and  engaged  in  social  converse 
for  lO  or  16  minutes,  after  which  he  left  the 
depot,  and  in  passing  over  the  station  grounds 
fell  and  was  injured.  Held,  that  the  relation 
of  passenger  and  carrier  had  as  a  matter  of  law 
terminated  at  the  time  of  the  Injury,  and  no 
recovery  therefor  could  be  based  on  such  rela- 
tion. 

Appeal  from  Circnlt  Court,  Warren  County; 
Joa.  M.  Rabb,  Judge. 

Action  by  James  Glenn  against  the  Lake 
Brie  &  Western  Railroad  Company.  From  a 
judgment  for  defendant,  plaintiff  appeals. 
Transferred  from  the  Appellate  Court  (73  N. 
B.  861)  under  Burns'  Ann.  St  1901,  |  1337J, 
nibd.    2.    Affirmed. 

Thompson  As  Storms  and  O.  V.  McAdams, 
for  appellant  Jno.  B.  Cockrum  and  Stuart, 
Hammond  &  Simms,  for  appellee. 

MONTOOMBRT,  J.  This  action  was  brought 
by  appellant  to  recover  for  a  personal  injury 
caused  by  falling  over  a  railroad  tie  upon 
appellee's  station  grounds.  The  cause  was 
tried  by  a  jury,  and,  after  hearing  the  evidence 
and  argument  of  counsel,  the  court  by  a 
peremptory  Instruction  directed  the  jury  to 
return  a  verdict  in  favor  of  appellee.  Appel- 
lant's motion  for  a  new  trial  was  overruled, 
and  an  exception  duly  saved,  and  that  ruling 
ia  assigned  as  error  on  appeal. 

Appellant  resided  at  tbe  town  of  Dayton, 
and  at  the  time  of  receiving  hia  injury  was 

•Babrarlnc  d«nl«a  D«e«nb«r  14,  IMS. 


returning  from  a  trip  tb  tbe  dty  of  Lafayette. 
The  comtdalnt  la  in  a  single  paragraph,  and 
charges  that  aiHDellant  was  a  passenger  over 
appellee's  road  from  Lafayette  to  Dayton, 
and  arrived  at  his  destination  after  night 
and  in  going  from  the  depot  toward  the  tMui- 
neaa  part  of  town  in  the  darkness  fell  over 
the  obstruction  and  broke  his  leg.  Appel- 
lant's tight  of  action  is  manifeetly  founded 
upon  the  relation  of  passenger  and  carrier, 
and  if  that  relation  did  not  exist  between  him 
and  the  appellee  at  the  time  of  the  accident 
there  can  be  no  recovery  upon  the  complaint 
The  rule  is  that  the  relation  of  passoiger  and 
carrier,  when  established,  does  not  terminate 
until  the  passenger  has  reached  his  desti- 
nation, alighted  from  the  train,  and  had  a  rea- 
Bonable  time  in  which  to  leave  the  place- 
where  passengers  are  discharged.  Blllott  on 
Raihoads,  vol.  4,  |  1G92;  McEimble  t.  Boabm 
R.  R.  Co.,  139  Mass.  S42,  2  N.  B.  97;  Houston 
&  T.  0.  R.  Co.  T.  Batchler  (Tex,  Civ.  App.) 
83  S.  W.  902;  Cihicago  &  Alton  Ry.  Co.  ▼. 
Tracey.  109  111.  App.  663;  Chicago,  R.  L  &  P. 
Ry.  Co.  V.  Wood,  104  Fed.  663,  44  O.  0.  A. 
118.  In  case  of  an  accident  involving  a  pas- 
senger, who  on  alighting  from  the  train  in- 
tended and  desired  to  depart  from  the  place 
at  once,  but  was  hindered  and  delayed,  the 
question  as  to  what  is  a  reasonable  timei 
should  be  determined  from  the  attendant 
facts  and  circumstances  given  in  explanation 
or  excuse  for  such  delay.  In  this  case  appel- 
lant, on  arriving  at  Dayton  and  leaving  the 
train,  had  no  apparent  desire  to  proceed  on 
bis  journey,  and  offered  no  legitimate  excuse 
for  lingering  about  the  station;  but  It  appears 
from  his  own  statement  that  he  voluntarily 
went  into  the  waiting  room  of  the  station 
with  six  or  seven  acquaintances,  sat  down, 
talked,  joked,  sang  a  song,  and  had  a  jolly 
time  for  10  or  16  minutes.  He  was  not  de- 
tained after  leaving  the  car  by  any  business 
with  the  company  or  connected  with  his 
journey,  or  by  any  circumstance  which  made 
delay  either  necessary  or  expedient,  but  ab- 
stained from  proceeding  homeward  to  secure 
amusement  for  himself  and  to  furnish  enter- 
tainment for  his  companions.  After  10  or  IS 
minutes  thus  jovially  spent,  appellant  left  the 
depot  and  in  passing  over  the  station  grounds 
fell  and  was  Injured.  The  admissions  of  ap- 
pellant 88  well  as  the  other  evidence,  make 
it  clear  that  be  merely  loitered  for  an  unrea- 
sonable time  about  the  station  for  his  own 
pleasure,  and  it  was  wholly  unnecessary  ts 
ask  the  jury  to  determine  as  a  question  of 
fact  whether  or  not  10  or  16  minutes  was  an 
unreasonable  time  for  him  to  have  remained 
at  the  place  where  he  was  discharged  as  a 
passenger  from  appellee's  train.  The  court, 
upon  the  undisputed  facts,  could  say  as  a  mat- 
ter of  law  that  upon  his  arrival  at  the  station, 
appellant  of  his  own  volition,  in  quest  of 
pleasure,  broke  the  continuity  of  bis  journey,' 
and  thereby  terminated  at  once  bis  relation 
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of  recoyery,  as  pleaded,  depended  upon  proof 
oi  a  bread]  of  daty  owing  by  appellee  to  him 
as  Ita  passenger,  and,  that  relation  having 
twminated  before  the  accident  occurred  re- 
suItlBg  In  Ub  Injary,  his  suit  must  fall.  The 
court  did  not  err  in  directing  a  verdict  for 
appellee.  Helnldn  y.  Boston  &  F.  R.  Co., 
147  Mass.  ISe,  16  N.  E.  «98,  9  Am.  St  Rep. 
676;  Quantz  y.  Southern  By.  Ck>.  (N.  0.)  49  S. 
E.  79;  Batteree  v.  Galveston  H.  &  S.  A.  By. 
Co.  (Tex.  Civ.  App.)  81  S.  W.  666. 

The  conclusion  reached  makes  It  unneces- 
sary to  consider  any  other  questions  discussed 
by  counsel.  There  was  no  error  In  overruling 
appellant's  motion  for  a  new  trial. 

The  Judgment  Is  affirmed.. 


(38  Ind.  App.  119) 

ESiKHART  FAFIDB  CO.  y.  FULKBBSON. 

(No.  5,001.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Oct  6,  1905.) 

1.  JtrDOMENT— Res  Jcoicata— Mattebs  Not 
IM  Issue. 

A  decree  determinins  the  relative  priorities 
of  various  power  rights  in  the  waters  of  a 
stream  is  competent  evidence  of  such  rights  in 
a  subsequent  suit  by  the  lessee  of  one  of  the 
parties  to  the  suit  in  which  the  decree  was 
rendered  against  another  party  to  such  suit 
brought  to  recover  damages  for  an  unlawful  use 
of  water  by  the  latter,  but  is  not  competent  as 
an  adjudication  of  the  question  of  damages, 
^Hiich  was  not  In  issue  nor  adjudicated  in  the 
suit  in  which  the  decree  was  rendered, 

2.  AppEAii— Review  of  Facts— Coholusivb- 

NESS  OE  VEBDICT. 

The  appellate  court  only  takes  cognizance 
of  the  question  of  the  sufficiency  of  the  evi- 
dence  to  support  the  verdict  where  there  is  no 
evidence  to  support  the  same,  as  otherwise  a 
mere  question  of  tact  for  the  determination  of 
the  jury  and  the  trial  court  Is  presented. 

3.  TosTs  —  iNjtntT  Caused  bt  Coixeotivx 
Acts  —  Liabuitt  ov  iHDiviDUAt,  Tobt 
Fkasobs. 

Where  several  owners  of  junior  power 
rights  in  the  waters  of  a  stream,  though  act- 
ing independently  of  each  other,  accomplish  col- 
lectively, by  an  unlawful  and  excessive  use  of 
water,  Uie  diminution  of  the  supply  of  water 
to  which  the  owner  of  the  senior  power  right 
is  entitled,  and  it  is  very  difficult  or  impossible 
to  determine  the  proportion  of  the  injury  caused 
by  the  several  wrongdoers,  each  ia  severally 
lesponsibla  for  the  injury  caused  to  the  owner 
of  the  senior  right,  and  may  be  individually 
sued  for  the  damages  resulting  from  such  in- 
jury. 

4.  Watebs  and  Watek  Coubses— Intebeeb- 
KircB  WITH  Watkb  Power  Right — Excess- 
jvc  Damages. 

In  an  action  by  the  owner  of  the  senior 
power  right  in  the  waters  of  a  stream  for  an 
unlawful  appropriation  of  water  by  the  owner 
of  a  junior  right  there  was  evidence  that  plain- 
tiff was  obliged  to  dose  his  mill  for  107  days 
by  reason  of  the  deficiency  of  water,  and  that  the 
rental  value  of  his  mill  was  from  $25  to  530  a 
day.  Held,  that  a  verdict  for  $4,0OO  was  not 
^cessive. 
i.  SAiiK-ArpBOFsiATions  or  Water— Pbiobi- 

TIBS— INSTBUCTIONS. 

In  an  action  by  the  owner  of  the  senibr 
power  right  ic  the  waters  of  a  stream  for  an 
nnlawftd  appropriation  of  water  by  the  owner. 


of  a  junior  right,  there  was  evidence  that  plain- 
tiff had  the  right  of  first  priority  to  the  use  of 
a  certain  quantity  of  the  waters  of  the  stream, 
and  that  defendant's  rights  were  fifth  and  sixth 
in  order  of  priority;  other  parties  having  the 
second,  third,  and  fourth  rights.  These  rights 
had  been  established  by  a  decree  of  court,  which 
provided  that,  in  case  of  the  insufficiency  of  the 
water  to  supply  the  parties  having  rights  there- 
in, such  parties  should  cease  using  the  water 
in  the  inverse  order  of  their  priorities.  There 
was  further  evidence  from  which  it  might  be 
inferred  that  there  had  been  sufficient  water  in 
the  stream  to  furnish  the  owners  of  the  first 
four  priorities  the  amount  of  water  to  which 
they  were  entitled,  without  Interfering  with 
plaintiff's  rights.  Held,  that  a  charge  that 
the  parties,  having  the  second,  third,  and  fourth 
priorities  of  right  to  the  water  had  the  right  to 
use  the  same,  if  they  did  not  use  more  than  they 
bad  a  right  to  use  and  did  not  interfere  with 
plaintiff's  rights,  was  proper. 
6.  Same— Defenses. 

Plaintiff,  who  bad  the  first  power  right  in 
the  waters  of  a  stream,  operated  a  mill  which 
was  constructed  with  the  view  of  being  run  by 
the  power  which  an  eight-foot  head  of  watcsr 
would  furnish.  This  right  was  preserved  to 
plaintiff  by  a  lease  from  the  owners  of  the  right, 
who  were  protected  against  the  owners  of  junior 
rights  by  a  decree  of  court  establishing  tb» 
priorities  of  the  parties  interested  Itr  the  stream. 
Held,  that  an  owner  of  a  junior  right  was  bound 
to  respect  plaintiff's  right  as  established,  and 
could  not  defend  an  action  for  a  violation  of 
that  right  on  the  theory  that  plaintiff  might 
have  reconstructed  his  mill  and  water  wheels, 
and  by  the  use  of  additional  water  wheels  and 
upon  some  speculative  theory  have  obtained 
sufficient  water  to  run  his  mill  with  a  four-foot 
head  of  water. 

Api)eal  from  Circuit  Court,  Elkhart  Cioun- 
ty ;  J.  D.  Fenall,  Judge. 

Action  by  Fremont  Fulkerson  against  the 
Elkhart  Paper  (Company.  lYom  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

Van  Fleet  &  Van  Fleet,  for  appellant  Ar- 
thur Darling  and  Anthony  Deahl,  for  appel- 
lee. 

MYERS,^  P.  J.  At  the  time  of  the  com- 
mencement of  this  action  and  for  some  time 
prior  thereto  appellee  was  the  lessee,  and 
Sage  &  Sage  lessors,  of  a  flourmlU  In  the  city 
of  Elkhart,  propelled  by  water  furnished  by 
means  of  a  canal  or  race  from  the  St  Joseph 
river.  Appellant  owned  a  paper  mill  run  by 
water  taken  from  the  same  canal  at  a  point 
above  the  mill  of  appellee.  Appellee  claimed 
that  appellant  took  water  which  rightfully 
belonged  to  him,  and  by  reason  of  the  unlaw- 
ful appropriation  of  the  water  by  appellant 
he  was  compelled  to  close  his  mill  during 
certain  months  of  the  yean  1895  and  1896, 
to  his  damage  in  an  amount  equal  to  the 
reasonable  rental  value  of  such  mill  while 
so  disabled  by  the  cause  stated.  An  answer 
of  general  denial  to  the  complaint  fmrmed  the 
Issue.  This  issue  was  submitted  to  a  jury, 
resulting  in  a  verdict  for  appellee  In  the  sum 
at  $4,000.  Judgment  fbllowed  the  verdict 
The  only  error  in  this  cotnrt  assigned  Is  the 
overruling  of  appellant's  motion  for  a  new 
trial.  While  this  motion  ooptalmi^ 
Digitized  by' 
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Sronnds  for  a  new  trial,  onr  inqnlry  will  be 
limited  to  the  ones  here  by  it  discussed. 

1.  The  yerdlct  of  the  Jury  Is  not  sustained 
by  snfflclent  evidence.  The  undisputed  facts 
are:  That  there  were  certain  lands  and 
water  rights  and  a  water  power,  created  by  a 
dam  across  the  St  Joseph  river  In  the  city  of 
Elkhart,  Ind.,  owned  by  the  Elkhart  Hydrau- 
lic Company.  This  dam,  at  an  ordinary  stage 
of  the  river,  famished  about  1,200  horse 
power  of  water.  The  Hydraulic  Company 
conveyed  In  tee  certain  portions  of  this  land 
and  watar  power,  giving  to  the  first  grantee  a 
priority  of  right  in  the  use  of  water,  and  to 
the  second  grantee  a  second  priority,  and  so 
on  in  seven  different  grants,  thus  making 
seven  different  priorities  tn  the  use  of  water ; 
the  company  retaining  the  surplus.  It  t0(A 
1418%  horse  power  of  water  to  satisfy  the 
seven  different  grants,  as  found  and  fixed  by 
the  Elkhart  circuit  court  in  its  decree  in  the 
case  of  the  Elkhart  Hydraulic  Company 
against  Sage  k  Sage,  the  Elkhart  Paper  Com- 
pany, and  others,  entered  November  0,  1896, 
and  which  to  in  full  force  and  effect  in  sub- 
stance as  follows :  The  first  priority  to  Sage 
&  Sage,  113%  horse  power.  The  second  prior- 
ity to  Kulp  ft  Ummell,  37^  horse  power. 
The  third  priority  to  the  St  Joseph  Hydrau- 
lic Company,  which  includes  the  Home  Elec- 
tric Light  ft  Power  Company  and  all  plants 
on  the  north  side  of  the  river,  the  right  to 
one-third  of  all  of  the  water  in  the  St  Joseph 
river  above  the  dam,  subject  to  the  first  and 
second  priorities,  or,  upon  a  basis  of  1,118% 
horse  power,  to  the  use  of  water  for  822  ^ 
horse  power.  The  fourth  priority  to  the 
Muzzy  Starch  Company,  80  horse  power. 
The  fifth  priority  to  Charles  G.  Conn,  30 
horse  power;  IDxcelsior  Starch  Mfg.  Com- 
pany, 46  horse  power;  Mozsy  Starch  Com- 
pany, 80  horse  power ;  Owen  ft  Campbell,  116 
horse  power;  Elkhart  Paper  Company  (ap- 
pellant), 102^  horse  power;  and  the  succes- 
sors of  one  Hnbler,  7%  horse  power^-with 
equal  priorities  to  all  mentioned  in  this  class. 
The  sixth  priority  to  the  Excelsior  Starch 
Company,  for  60  horse  power;  the  Elkhart 
Paper  Company  (appellant),  60  horse  power; 
Owens  ft  Campbell,  for  45  horse  power;  the 
Muzzy  Starch  (3ompany,  for  30  horse  power; 
the  Globe  Tissue  Paper  Company,  for  60 
horse  power — ^wlth  equal  proprieties  to  all  in 
this  class.  The  seventh  priority  to  the  Elk- 
hart Knitting  Company,  for  30  horse  power. 
By  this  same  decree  the  court  fixed  the  num- 
ber of  cubic  feet  of  water  per  minute  for  each 
horse  power  that  each  party  was  entitled  to 
nnder  a  head  of  eight  feet  and  upwards  of 
water.  The  decree  also  provides  that  in  no 
case  shall  the  water  be  drawn  down  more 
than  six  inches  below  the  effective  crest  of 
the  dam,  and,  if  there  Is  not  sufficient  water 
to  furnish  all  the  parties  with  water  to  which 
they  are  entitled  under  the  decree,  then  the 
water  to  to  be  shut  aS  in  the  inverse  order 
of  the  priorities  as  In  the  decree  fixed,  until 


those   having   prior  rights   shall   have  the 
amount  which  they  are  entitled  to  receive. 

The  course  of  the  St  Joseph  river  at  the 
point  in  controversy  to  from  east  to  west 
The  water  was  taken  from  the  river  by  neans 
of  one  main  race  on  the  north  side  and  one 
on  the  south  side  of  the  river ;  each  race  be- 
ing furnished  with  water  from  a  pond  created 
by  a  dam  across  the  river.  Of  the  plants 
taking  water  from  the  main  race  on  the  south 
Bide  of  the  river  for  power,  the  appellant's 
mill  was  nearest  to  the  race  Intake,  and  ap- 
pellee's mill  the  last  one,  or  the  one  farther 
away  from  the  intake.  The  others  were 
located  between  these  two.  There  to  evi- 
dence that  all  of  these  mills  for  lack  ot  water 
were  compelled  to  close  down  a  part  of  the 
time  covered  by  the  complaint  except  ap- 
pellant's mill,  which  ran  all  the  thne,  ex- 
cept when  closed  for  repairs,  as  did  also  the 
Home  Electric  Ll^t  ft  Power  Company. 
The  testimony  of  appellee  was  that  "occa- 
sionally the  paper  mill  shut  down  to  make 
repairs,  and  we  would  have  10  or  11  feet  of 
water  then.  Q.  Well,  when  would  anybody 
else  stop?  A.  When  anybody  else  stopped,  it 
would  not  make  so  much  difference.  The^ 
wasn't  so  much  of  an  increase  in  the  quantltf 
of  water.  Q.  Who  was  broke  down  so  yoa 
could  have  10  or  11  feet  of  wilter?  A.  Tba 
Elkhart  Paper  MilL  Q.  Who  else?  A. 
Others  would  break  down;  but  I  say  we 
couldn't  notice  them.  Q.  Did  yon  have  more 
water  then,  when  others  shut  down?  A. 
Well,  not  to  make  enough  difference  to 
amount  to  anything."  There  to  evidoice 
that  from  Janoary  16  to  February  16,  1896, 
the  water  was  from  three  to  five  feet  below 
the  crest  of  the  dam,  and  that  from  the  middle 
of  May  to  the  middle  of  November,  1895,  and 
from  August  to  October,  1896,  both  inclur 
sive,  appellee  had  water  to  mnbut  a  canall 
portion  of  the  time,  during  all  of  which  time, 
except  during  the  month  of  August  1896, 
while  the  Hydraulic  Company  were  making 
repairs  and  while  there  was  no  water  in  the 
race,  appellant  was  using  from  250  to  400 
horse  power  of  water,  except  in  Aiigust  Sep- 
tember, and  October,  1896,  when  it  used  wa- 
ter sufficient  to  produce  600  horse  power,  and 
the  water  was  from  two  to  four  feet  below 
the  crest  of  the  dam.  There  is  evidence 
tending  to  show  that  appellee's  mill  could 
have  been  operated  to  its  full  rating  with 
water  sufficient  to  produce  110  horse  power. 
There  to  evidence  in  the  record  tending  to 
prove  that  the  water  used  by  appellant  over 
and  above  the  amount  authorized  in  its 
grants  was  the  canse  of  appellee's  damage. 

Appellant's  grant  as  fonnd  by  the  judg- 
ment of  the  court  heretofore  referred  to, 
gave  it  all  told  the  use  of  water  sufficient  to 
produce  162^  horse  powers,  subject  to  certain 
priorities,  and  there  is  evidence  that  It  used 
water  sufficient  to  produce  from  87V4  to  837% 
horse  powers  in  excess  of  its  authorized 
amount  The  lease  of  appellee  to  of  date 
Digitized  by  V^OOQlC 
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Jnly  6,  1894,  operattve  from  September  1, 
1894,  and  contains  ttae  following  stipulation : 
"Also  all  rights  to  water  and  watw  power 
Iteld  by  first  party  as  lessee  of  the  Elkhart 
Hydraulic  Company  for  water  and  water 
power  tat  the  purpose  of  propelling  the  ma- 
dilnery  of  said  mill;  it  being  agreed  that 
aald  second  party  shall  have,  during  the 
ezisteuce  of  this  lease,  the  same  right  to  use 
said  water  and  water  power  that  said  first 
party  would  have  if  this  lease  had  not  been 
made,  and  that  such  use  of  said  water  and 
water  power  by  the  said  second  party  shall 
be  subject  to  all  the  restrictions,  limitations. 
conditlona,  liabilities,  and  priorities  that  its 
nae  by  said  first  party  would  be  subject  to  if 
this  lease  were  not  made."  The  complaint 
In  the  case  of  the  Elkhart  Hydraulic  Com- 
pany against  Sage  ft  Sage  and  others  was 
filed  at  the  October  term,  1887,  of  the  Elk- 
hart drcnlt  court,  and  by  this  action  the 
plaintiffs  tbereia  sought  to  fix  the  priorities 
In  the  use  of  water  as  authorized  by  said 
several  grants  and  to  have  provided  means 
by  which  the  use  of  water  by  the  parties 
authorized  In  said  several  grants  could  be 
regalated,  and  for  injunctive  relief  against 
excessive  use  of  water,  and  for  damages  ac- 
crued to  said  plaintiff  by  reason  of  such  ex- 
oeasive  use  of  water.  The  pleadings  and 
Jodgment  in  that  case  were  introduced  as  a 
part  of  the  evidence  in  the  case  at  bar. 

Appellant  now  contends  that  this  evidence 
oonctusively  shows  that  the  matters  now 
being  litigated  were  adjudicated  in  the  Hy- 
diaullc  Company  Case,  and  that  it  is  enti- 
tled to  the  benefit  of  this  defense  To  the 
Hydraulic  Company  Case  appellee  was  not 
a  party,  the  question  here  being  one  of  ap- 
pellee's damages,  which  were  mot  in  issue 
In  that  case,  and,  so  far.  as  we  know  from 
the  record  now  before  the  court,  he  had  no 
knowledge  of  that  controversy,  and  there- 
fore his  rights  to  damages  were  not  adju- 
dicated. Under  his  lease  from  Sage  ft  Sage 
he  obtained  their  right  to  the  Use  of  the 
water  taken  from  the  St  Joseph  river  un- 
der their  grant  from  the  Hydraulic  Com- 
pany, and  that  right  was  fixed  by  the  court 
In  the  Hydraulic  Company  Case.  Under 
the  issues  in  the  case  at  bar  the  pleadings  and 
Judgment  in  that  case  were  properly  admitted 
In  evidence  for  the  purpose  of  establishing 
the  rights  of  Sage  &  Sage,  but  not  for  the 
purpose  of  proving  former  adjudication  of 
the  matters  set  up  in  this  action,  as  no  such 
issue  is  tendered.  Crum  v.  Rea,  14  Ind. 
App.  879,  42  N.  E  1033;  Denny,  Clerk,  v. 
State  ex  rel.,  144  Ind.  503,  637,  42  N.  E  920, 
81  L.  K.  A.  726;  Louisville,  etc.,  Ej.  qo.  v. 
Caul«y,  119  Ind.  142,  21  N.  E  546;  West- 
field,  etc,  Co.  V.  Noblesvllle,  etc.,  Co.,  13 
Ind.  App.  481.  41  N.  B.  955,  65  Am.  St  Rep. 
244  Adtaeriug  to  the  decisions  above  cited, 
in  oar  opinion  appellant's  contention  of  res 
adjndlcata  is  not  well  taken. 

On  the  question  of  evidence  to  support  th* 
^<^dict,    this   court   only   takes   cognizance 


when  there  is  no  evidence  to  support  the 
same,  as  then  it  becomes  a  question  of  law ; 
otherwise,  a  question  of  fact  for  tbe  Jury 
and  the  trial  court  to  determine.  Cincin- 
nati, etc.,  R.  R.  Co.  V.  Madden,  184  Ind.  462, 
84  N.   B.   227. 

The  following  interrogatory  was  submit- 
ted to  the  Jury:  "No.  5.  What  percentage 
or  proportion  of  the  water  of  which  appellee 
was  wrongfully  deprived,  as  alleged  in  bis 
complaint  was  taken  by  defendant?  A.  One 
hundred  per  cent"  The  appellant  bitterly 
complains  of  this  answer,  and  Insists  that 
the  uncontradicted  evidence  shows  that  other 
parties  were  using  water  from  the  same 
source  as  appellant  during  the  time  covered 
by  appellee  in  his  complaint  If  there  is 
any  evidence  authorizing  the  answer,  there 
could  be  no  reasonable  grounds  upon  which 
to  argue  the  question  of  lack  of  evidoice  to 
support  the  verdict  If  the  amoimt  of  water 
used  by  appellant  in  excess  of  what  It  is 
authorized  to  use  under  its  grants  was  the 
sole  cause  of  appellee's  damage,  then  the 
answer  of  the  Jury  to  the  Interrogatory  was 
right,  as  a  reasonable  inference  or  condn- 
sion  drawn  from  the  evidence.  But,  aside 
from  the  question  as  to  whether  there  is 
evidence  In  the  record  authorizing  such  an 
answer,  we  are'  unable  to  agree  with  appel- 
lant's theory,  granting  that  the  proof  does 
show  the  taking  of  some  water  by  other 
mill  users  at  different  points  along  the  race 
after  it  passed  appellant  and  before  reach- 
ing appellee,  that  each  were  liable  only  for 
the  injury  by  each  committed.  It  seems 
to  us,  from  the  uncontradicted  facts  and  the 
evidence  in  this  case,  that  all  parties  using 
water  after  it  fell  six  Inches  below  the 
effective  crest  of  the  dam  were  doing  so  in 
violation  of  appellee's  rights,  and  while  the 
water  was  taken  from  different  points  along 
the  race,  yet  as  a  matter  of  fact  it  was  being 
taken  by  all  at  the  same  time  from  the 
same  general  and  one  source  of  supply. 
There  is  evidence  which  tends  to  show  that, 
when  the  head  waters  or  the  water  in  the 
pond  was  below  a  certain  depth,  to  wit, 
eight  feet  its  use  for  the  purpose  there  col- 
lected would  be  to  a  certain  extent  a  waste. 
The  irregular  use  of  water  by  the  parties 
taking  water  from  the  general  source  of 
supply,  other  than  appellant  and  the  Home 
Electrical  Light  &  Power  Company,  at  the 
varying  stages  of  the  water  during  the  time 
for  which  appellee  claims  damages,  makes 
it  very  dlfilcult,  and  it  might  be  said  im- 
possible, to  determine  Jtist  what  proportion 
of  the  water  each  used;  and  under  such 
circumstances,  although  the  acts  of  each 
may  have  been  separate  and  independent, 
yet  it  cannot  be  said  that  they  together 
were  not  the  direct  cause  of  the  single  in- 
Jury  of  which  appellee  complains,  and,  this 
being  true,  either  is  responsible  for  such  in- 
Jury.  Westfleld  Gas,  etc.,  Co.  v.  Abernathy^ 
8  Ind.  App.  78,  80,  85  N.  E.  898;    Cltar  Di! 
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Valparaiso  v.  Moffltt,  12  Ind.  App.  250,  80 
N.  E.  009,  54  Am.  St.  Rep.  622;  Slater  t. 
Mersereau,  64  N.  Y.  138;  South  Bend  Mfg. 
Co.  V.  LIphart,  12  Ind.  App.  186,  30  N.  E. 
908.  In  the  latter  case  this  court  said: 
"Intention,  purpose,  and  concert  of  action  Is 
usually  necessary  to  create  joint  liability 
between  tort  feasors.  But  there  Is  a  class 
of  cases  In  which,  although  the  negligent 
acts  are  s^arate  and  distinct,  they  are 
concurrent  In  place  and  time,  and  which 
result  In  producing  a  single  Injury.  •  •  • 
It  would  be  Impossible  to  apportion  the  dam- 
age between  the  two  acts  of  negligence,  or 
determine  the  amount  produced  by  each. 
The  case  Is  analogous  to  that  of  an  injury 
produced  by  the  collision  of  two  railroad 
trains  under  different  ownership  and  man- 
agement, caused  by  the  concurring  negli- 
gence of  both  companies.  Each  company  Is 
jointly  and  severally  liable  for  the  whole 
injury."  The  law  does  not  permit  one  per- 
8(Hi  to  shield  himself  from  liability  for  an 
act  resulting  in  injury  by  reason  of  the  fact 
that  some  other  person  has  at  the  same  time 
contributed  to  producing  the  same  injury, 
nor  will  the  fact  that  plaintiff  is  prosecuting 
bis  suit  against  the  one,  instead  of  both, 
avail  the  defendant  to  defeat  a  recovery. 
South  Bend,  etc.,  Co.  v.  Liphart,  supra. 

2.  Appellant  contends  that  the  damages 
assessed  were  excessive.  Tbere  is  evidence 
tending  to  show  that  the  fair  rental  value 
of  appellee's  mill  was  from  $25  to  |30  per 
day,  and  the  number  of  days  lost  by  appellee 
167.  From  this  evidence  it  will  be  seen  that 
the  juiy  had  a  basis  upon  which  to  assess 
the  amount  of  damages  stated  In  the  ver- 
dict, and  the  finding  Is  not  erroneous. 

3.  Appellant  contends  that  the  fifth  in- 
struction given  by  the  court  on  its  own  mo- 
tion Is  erroneous.  The  instruction  reads 
as  follows:  "If  you  find  from  the  evidence 
that  the  parties  having  the  second,  third, 
and  fourth  priorities  of  right  to  said  water 
used  the  water,  but  by  their  use  of  it  did 
not  use  more  than  they  had  a  right  to,  and 
did  not  interfere  with  plaintiffs  rights,  then 
they  would  have  the  right  to  so  do."  It  is 
in  evidence  that  the  appellant's  use  of  water 
came  within  the  fifth  and  sixth  priorities  as 
fixed  by  the  court  in  its  decree  in  the  Hy- 
draulic Company  Case,  and  that,  in  case 
of  an  insufliclent  supply  for  all  the  users 
and  to  maintain  the  water  in  the  pond  with- 
in six  inches  of  the  crest  of  the  dam,  the 
users  coming  within  the  seventh,  sixth, 
fifth,  and  so  on  should  cease  using  w^ter  in 
the  inverse  order  of  their  priorities  until 
the  main  head  of  water  could  be  maintained 
as  aforesaid,  and  those  supplied  in  the  use 
of  water  in  the  order  of  their  priorities  in 
the  amount  as  fixed  by  the  court  in  its  de- 
cree. It  also  appears  that  appellee  had  the 
right  of  the  first  priority,  and  the  second, 
tnird,  and  fourth  had  a  superior  right  to 
those  in  the  fifth  and  sixth;  and  as  appel- 
lanftB  right  comes   within   the   latter  two 


priorities,  and  with  the  evidence  tending  to 
prove  that  it  used  from  250  to  500  horse 
powers  at  a  time  when  the  water  was  not 
maintained  in  the  pond  as  it  should  have 
been,  and  that  appellee  had  not  sufficient 
water  to  run  bis  mill,  except  when  appel- 
lant closed  down,  and  then  the  water  would 
raise  to  a  head  of  from  10  to  11  feet,  the 
jury  might  have  reasonably  drawn  the  in- 
ference from  such  evidence  that  there  was 
sufitcient  water  in  the  St  Joseph  river  to 
have  maintained  the  water  to  the  required 
depth,  and  to  furnish  the  users  in  the  first 
four  priorities  during  the  time  complained 
of  the  amount  to  which  they  were  entitled 
without  interfering  with  the  rights  of  ap- 
pellee. With  this  view  of  the  record,  we 
cannot  say  that  the  instruction  is  not  perti- 
nent to  the  evidence,  or  not  along  the  lined 
of  what  the  evidence  tends  to  show. 

We  are  well  aware  of  that  line  of  cases 
holding  that,  where  the  instruction  Is  not 
applicable  to  the  evidence  and  is  liable  to 
mislead  and  confuse  the  jury,  it  is  error  and 
cause  for  reversal.  McMab<Hi  v.  Flanders, 
64  Ind  334;  Moore  v.  State,  66  Ind.  882; 
Summerlot  v.  Hamilton,  121  Ind.  87,  22  N. 
E.  073 ;  Reed  v.  State,  141  Ind.  116,  40  N.  B. 
625.  There  is  also  a  line  of  cases  which 
hold  that,  where  it  is  apparent  that  the 
Irrelevant  instruction  does  not  injure  the 
complaining  party,  such  error  will  not  be 
ButRcient  cause  to  reverse  the  judgment 
Robinson  v.  State,  152  Ind.  804,  308,  53  N. 
E.  223 ;  Reed  v.  State,  supra.  It  is  also  the 
law  that  an  instruction  which  correctly 
states  the  law,  with  some  evidence  tending 
to  support  it  will  not  be  considered  reversi- 
ble error.  McFadden  v.  Ferris,  6  Ind.  App. 
454,  32  N.  E.  107;  State  ex  rel.  v.  Carey, 
23  Ind.  App.  378,  66  N.  B.  261;  Harris  v. 
State,  165  Ind.  265,  58  N.  E.  76.  The  giving 
of  this  instruction  was  not  reversible  error. 

4.  Appellant  complains  of  the  eighth  in- 
struction given  by  the  court  upon  its  own 
motion.  This  Instruction  reads  as  follows: 
"If  you  find  from  the  evidence  that  at  a  cer- 
tain time  alleged  in  the  complaint  the  water 
at  the  plaintiff's  mill  became  so  low  that 
he  could  not  get  113%  horse  power  on  four 
wheels  which  he  was  using,  and  that  he  bad 
six  wheels  In  bis  flume,  I  instruct  you  that 
It  was  bis  duty  to  make  use  of  the  two  other 
said  water  wheels  In  an  effort  to  get  his  118% 
horse  power,  provided  you  find  from  the  evi- 
dence that  the  mill  was  so  constructed  and 
the  wheels  so  connected  therewith  that 
tbey  could  be  used  In  operating  the  mill  to 
manufacture  fiour;  but  if  you  find  from 
the  evidence  that  the  plaintiff's  amount  of 
water  was  diminished  by  the  wrongful  act 
of  the  defendant  he  would  be  under  no 
obligation  to  change  or  rearrange  his  mill 
In  order  to  get  his  full  portion  of  water." 
Appellant  contends  that  by  this  Instruction 
it  was  made  responsible  for  the  faulty  con- 
struction of  appellee's  mill;  "that  appellee 
was  only  entitled  to  have  a'  specified  num- 
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ber  of  cubic  Inches  of  water  per  minute, 
varying  Inversely  as  his  head  varied;  and 
that  he  was  not  entitled  to  water  aufflclent 
to  run  his  particular  wheels  with  such  a 
power  and  speed  as  to  manufacture  flour." 
While  we  agree  with  appellant  that  It  Is 
quantity  of  water  which  Area  the  horse 
power,  yet,  In  our  opinion,  the  instruction 
Is  not  subject  to  the  criticism  placed  upon 
It.  The  instruction  was  given  In  the  light 
of  the  evidence,  which  tends  to  show  that 
appellee's  mill  throughout;  Including  the 
wat»  wheels,  was  in  the  best  of  rq;>air,  and 
under  a  head  of  eight  feet  of  water  entitled 
him  to  82.75  cubic  feet  of  water  per  minute 
for  each  horse  power,  and  that  his  mill 
could  have  been  run  at  full  rating  on  a  lit- 
tle less  than  the  power  to  which  he  was  thus 
oitltled.  In  case  of  a  greater  head  of  water, 
he  was  entitled  to  a  less  number  of  cubic 
feet  per  minute;  but,  in  all  events,  the 
minimum  head  of  eight  feet  was  to  be  main- 
tained before  Its  use  by  others  was  authoriz- 
ed at  all.  It  appears  from  the  evidence 
that  in  the  flume  of  appellee's  mill  there 
are  six  water  wheels — two  85-inch,  one  40- 
inch,  and  two  48-lnch,  all  known  as  "Stand- 
ard" wheels,  and  one  44-inch,  known  as  a 
"Special"  wheeL  Appellee's  plant  was  a 
flonrmlU.  The  two  4S-inch  and  the  one  44- 
inch  water  wheels  under  an  8-foot  head  of 
water  furnished  power  sufficient  to  run  the 
mill  for  the  manufacture  of  flour,  when  with. 
less  than  an  8-foot  head  of  water  the  40-inch 
wheel  was  added.  The  other  wheels  were 
attached  to  and  ran  other  parts  of  the  mill, 
when  necessary  on  account  of  low  water,  to 
cut  off  these  parts  to  help  out  the  other 
wheels.  The  uncontradicted  evidence  shows 
that  during  the  time  appellee's  mill  was 
closed  down  he  had  not  to  exceed  4%  to  a  5 
foot  head  of  water,  and  that  he  did  some 
work  under  a  6-foot  head.  The  wheels 
used  by  appellee  were  of  the  James  Leffel 
&  Co.  make.  Tables  of  this  make  of  wheels 
were  introduced  In  evidence,  showing,  so 
far  as  applicable  to  this  case,  the  following : 
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From  this  table  it  Will  be  seen  that  the 
three  wheels  In  use  under  a  head. of  8  feet 
of  water  will  produce  105  horse  powers  by 


the  use  of  8,295  cubic  feet  of  water  per 
minute,  when,  according  to  appellant's  ad- 
mission, he  was  entitled  to  9,402.80  cubic 
feet  of  wat^  per  minute.  Under  a  head 
of  6  feet  of  water  and  the  four  wheels  In 
use  83  horse  powers  could  be  produced, 
which  was  insufflclent  to  run  the  mllL  Un- 
der a  5-foot  head  all  of  the  wheels  combined 
would  give  only  79  horse  powers;  but.  Inas- 
much as  appellee  was  to  have  a  specified 
number  of  cubic  feet  of  water  per  minute 
for  each  horse  power,  appellant  claims  that 
under  a  6-foot  head  of  water  he  was  en- 
titled to  16,018  cubic  feet  per  minute,  and 
at  a  4-foot  head,  18,770  cubic  feet  per  min- 
ute, and  before  he  would  be  entitled  to  re- 
cover he  must  show  that  he  could  not  get 
the  number  of  cubic  feet  of  water  per  min- 
ute awarded  him  by  the  decree  In  the  Hy- 
draulic Company  Case.  As  we  have  said, 
the  minimum  head  of  water  was  fixed  at 
8  feet,  and  the  maximum  number  of  cubic 
feet  of  water  to  which  appellee  was  entitled 
was  fixed  at  82.75  cubic  feet  per  minute  for 
each  horse  power ;  under  a  head  of  8%  feet, 
77.86  cable  feet  per  minute;  and  under  a 
head  of  9  feet,  78.53  cubic  feet  pet  minute 
for  each  horse  power.  It  is  apparent  that 
appellee's  mill  was  constructed  with  a  view 
of  being  run  by  the  power  that  an  S-foot 
head  of  water  would  furnish.  That  right 
was  preserved  to  him  by  his  lease  from 
Sage  &  Sage,  and  they  in  turn  were  protect- 
ed against  all  other  users,  including  appel- 
lant, by  the  decree  in  the  Hydraulic  Com- 
pany Case.  It  does  not  lie  with  appellant 
to  say  that  appellee  might  have  reconstruct- 
ed his  mill,  flume,  and  water  wheels,  and 
by  the  addition  of  addiflonal  water  wheels 
and  upon  some  theory  purely  speculative 
a  head  of  water  might  have  been  maintained 
at  4  feet,  thereby  giving  Iilm  sufficient  water 
to  run  his  mill.  It  is  not  what  appellee 
might  have  dona  It  is  a  question  of  what 
his  rights  are  under  the  facts,  that  appel- 
lant Is  legally  bound  to  respect  Therefore, 
in  our  .opinion,  the  Instruction  in  question, 
fairly  construed,  refers  to  the  quantity  of 
water  obtainable  by  appellee,  and  Is  not 
objectionable. 

6.  Appellant  insists  that  the  court  eerei 
in  the  admission  and  rejection  of  certain 
testimony.  We  have  carefully  examined  the 
record  relative  to  these  grounds  for  a  new 
trial,  and,  without  extending  this  opinion 
to  any  greater  length,  we  deem  it  sufficient 
to  say  that.  In  our  opinion,  we  find  no  error 
in  the  record  upon  this  question  authori- 
zing us  to  reverse  the  Judgment  of  the  lower 
court  Therefore,  In  view  of  all  the  evi- 
dence and  uncontested  facts  which  appear 
from  the  record  in  this  case,  in  our  Judg- 
ment a  correct  conclusion  was  reached  by 
the  trial  court  and  the  Judgment  should 
stand. 

Judgment  affirmed. 
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SHAVBB  T.  HOME  TBLEPHONB  CO. 

(No.  6,421.) 

(Appellate  Ooart  of  Indiana,  DivWon  No.  1. 

Oct  6,  1905.) 

1.  Mastbb  and  Bkbvant— Injubt  to  Sdbt* 
ANT  — CdCPLAiNT— (Sonnjonna  Aixbga- 

TIOHB. 

An  averment,  in  a  complaint  in  an  action 
by  a  aervant  for  injaries  received  in  the  conrae 
of  his  employment,  that  he  waa  ignorant  of  the 
danger,  cannot  stand  in  the  face  of  ntecific 
averments  showing  that  the  actual  conditiona 
sarrounding  the  employment  were  such  that  he 
must  have  known  of  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S4, 
Cent.  Dig.  Master  and  Servant,  §  850.] 

2.  Saux— Absukption  or  Risk. 

Plaintiff  was  employed  with  others  in  un- 
loading telephone  poles  from  a  flat  car.  The 
poles  bad  been  loaded  lengthwise  and  piled  up 
about  eight  feet  high,  and  were  held  in  place  by 
three  standards  on  each  side  of  the  car,  which 
were  stayed  in  pain  with  a  wire  extending  trans- 
versely across  the  car.  The  end  standards  on 
one  side  of  the  car  were  removed.  The  stay 
wires  were  cut,  except  the  one  binding  the 
center  standards.  The  men  had  tried  to  Dreak 
the  middle  standard,  but  failed,  and  plaintiff 
waa  ordered  by  the  foreman  to  cut  the  wire 
holding  the  center  standards,  and,  on  having 
cat  the  wire,  thei  standard  broke  and  the  poles 
rolled  off  the  car  and  stmck  him.  Plaintiff 
claimed  that  he  did  not  know  that  the  wire  ex- 
tended through  to  the  opposite  standard,  but 
he  did  not  negative  knowledge  of  the  fact  that 
the  wire  was  helping  to  hold  the  standard,  and 
there  was  nothing  to  prevent  his  seeing  the 
actual  conditions.  Held,  that  he  assumed  the 
risk  as  a  matter  of  law,  precluding  a  recovery. 
[Ed.  Note. — ^For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  §{  648-651.] 

8.  Samx, 

The  rule  that  a  aervant  baa  the  right  to 
presume,  in  the  absence  of  warning  and  notice, 
tliat  in  conforming  to  the  order  of  a  foreman 
he  will  not  be  subjected  to  injury,  has  no  ap- 
plication where  the  danger  is  ob^ous,  and  the 
servant  has  ample  time  to  see  the  danger,  and 
most  have  known  it  had  he  used  lUs  senses. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant.  {  640.] 

Appeal  from  Clrcnlt  Court,  CHlnton  (3otmty; 
Joseph  Olaybaugh,  Judge. 

Action  by  Earl  T.  Shaver  against  the  Home 
Telephone  (^mpany.  From  a  judgment  bub- 
talning  a  demurrer  to  the  complaint,  plaintiff 
appeals.    AfQrmed. 

Crane  &  McCabe,  for  appellant.  Flnley  P. 
Mount,  for  appellee. 

ROBINSON,  J.  Appellant  appeals  from  a 
Judgment  against  him  on  a  demurrer  to  hla 
complaint  asking  damages  for  a  personal  in- 
jury. Appellant  was  working  under  the  di- 
rection of  a  foreman,  and  waa  Injured  while 
unloading  a  car  load  of  telephone  poles.  It 
Is  averred:  That  the  poles,  from  25  to  35 
feet  long  and  10  to  15  inches  in  diameter, 
were  loaded  lengthwise  on  a  flat  car,  piled  up 
about  8  feet  high  and  held  In  place  by  wooden 
standards  at  the  sides  of  the  car.  These 
standards  were  placed  three  on  each  side  of 
the  car,  one  at  the  middle  and  one  near  each 


end,  and  were  stayed  In  pairs  with  wire  ex- 
tending tranarersely  across  the  car;  one  of 
such  wires  being  near  the  top,  and  the  other 
near  the  middle,  of  the  standards.  That  the 
wires  attached  to  the  middle  of  the  standards 
bad  been  fastened  when  the  car  was  about 
half  loaded,  and  the  remainder  of  the  load 
was  placed  on  top  of  these  wires,  so  that  the 
weight  of  the  poles  drew  the  middle  and  up- 
per part  of  the  standard  Inward,  tightly  bind- 
ing the  load  together.  Appellant  was  em- 
ployed as  one  of  a  number  of  men  to  assist  In 
unloading  the  poles,  and  he  and  the  other 
laborers  were  at  all  times  subject  to,  and 
were  bound  to  conform  to,  the  order  and  di- 
rection of  one  Ramsey,  who  was  employed  by 
appellee  for  the  purpose  of  having  charge  and 
control  of,  and  who  had  charge  and  control 
of,  the  laborers,  and  who  was  appellee's  only 
representative  present  at  and  In  charge  of  the 
work  of  unloading  the  cars.  That  Ramsey 
ordered  certain  laborers  to,  and  they  did,  cut 
all  the  wire  stays,  except  the  lower  stay 
across  the  middle  of  the  ear,  and  also  cut  near 
the  floor  of  the  car  all  the  standards  on  the 
west  side  of  the  car,  except  the  center  stand- 
ard. That  thereupon  three  or  four  of  the 
men.  In  obedience  to  Ramsey's  order  and  dt- 
rection,  attached  a  wire  to  the  top  of  this  re- 
maining standard,  and  by  pulling  thereon 
attempted,  but  were  unable,  to  break  the  same, 
and  were  unable  to  break  the  standard  after 
one  of  the  men  had  cut  Into  and  weakened  It 
near  the  floor  of  the  car.  That,  after  several 
unsuccessful  eCTorts  had  been  so  made  to 
break  the  standard,  Ramsey  negligently  or- 
dered appellant  to  take  a  hand  ax  and  go  In 
by  the  side  of  the  car  and  cut  the  stay  wire. 
Tliat  at  that  time  the  poles  remained  on  the 
car  In  exactly  the  same  position  they  were  In 
when  the  work  of  preparation  for  unloading 
the  same  began,  without  any  shifting  or 
change  resulting  from  the  cutting  of  the  other 
stay  wires  or  removal  of  the  other  standards^ 
but  that  the  poles  appeared  to  be  sufllclently 
and  safely  maintained  In  position  by  the  r» 
malnlng  standard  on  the  west  side  of  the  car. 
That,  acting  In  obedience  to  Ramsey's  order, 
appellant  went  to  the  standard  and  cut  the 
stay  wire.  The  standard  Immediately  broke, 
letting  the  poles  fall,  striking  appellant 
and  Injuring  him.  It  Is  also  averred  that  the 
appellant  was  20  years  of  age,  and  bad  no 
knowledge  or  experience  In  handling  telephone 
poles,  did  not  know  how  they  were  loaded  or 
by  what  means  they  were  held  together  on 
the  car,  nor  of  their  liability  to  burst  apart 
and  break  the  standards  as  soon  as  the  stay 
wires  were  cut,  nor  that  the  weight  of  a  large 
number  of  them  rested  upon  the  stay  wire 
and  drew  the  middle  standard  Inward  with 
great  force,  nor  that  when  the  wire  should  be 
cut  the  standard  would  not  be  strong  enough 
to  support  them,  nor  the  manner  in  which 
they  were  loaded  on  the  car,  "or  the  means  by 
which  the  same  were  held  together  thereon. 
If  any,  other  than  said  standards  and  said 
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■tays  acRMi  th*  top  tt  said  load,  bnt  he  did 
not  and  could  not  see  the  wire  stays  whlcb 
passed  tbroogb  said  load  of  poles,  and  be- 
tween the  poles  from  standard  to  stand- 
ard, about  the  middle  thereof,  and  did 
not '  know  that  the  same  passed  throngb 
the  load  to  the  opposite  standard";  tbat  he 
knew  nothing  as  to  the  danger  InTolved  in 
cnttlng  the  wire^  and  that  his  inexperience 
and  want  of  knowledge  in  all  such  respects 
were  known  to  appellee  and  Ramsey.  There 
aie  also  ayerments  as  to  Ramsey's  experience 
and  knowledge  of  all  present  conditions,  that 
under  his  direction  the  work  was  done  in  a 
negligent  and  careless  mannw,  his  failure  to 
warn  appellant  of  the  danger,  and  the  man> 
ner  In  which  the  work  might  have  been  done 
without  danger. 

The  pleading  shows  that  appellant  was  em- 
ployed to  do  the  particular  work  in  which  he 
was  engaged  when  injured,  and  that  nothing 
bad  been  done  towards  unloading  the  poles 
until  after  appellant  and  the  other  men  ar^ 
rlred  at  the  car,  and  that  he  knew  all  that 
bad  been  done  in  the  way  of  preparing  to 
unload  the  poles.  It  does  not  appear  that 
any  machinery  or  appliances  were  used  in 
tbe  work,  and  that  the  work  of  beginning 
the  unloading  consisted  in  loosening  tbe  stay 
wires  and  removing  the  standards  from  one 
Bide  of  the  car  and  permitting  tbe  poles  to 
roll  off  tbe  car  on  to  the  ground.  It  is  averred 
that  Ramsey  omitted  to  do  certain  things, 
which,  if  they  bad  been  done,  would  have 
made  the  work  less  dangerous;  but  it  does 
not  appear  that  appellant  was  relying  upon 
tbe  work  being  done  in  any  manner  other 
than  that  pursued.  The  einployer'a  liability 
act  requires  that  an  employ^,  asking  damages 
for  an  injury,  must  have  been  in  the  exercise 
of  due  care  and  diligence.  It  is  true  appel- 
lant avers  that  be  was  ignorant  of  the  danger; 
but  can  this  general  averment  stand  in  the 
face  of  tlie  specific  averments  showing  the 
actual  conditions  surrounding  him  immedi- 
ately before  and  at  the  time  be  was  injured? 
Be  was  20  years  of  age,  of  average  intelli- 
gence, and  in  possession  of  all  bis  faculties. 
He  must  have  known  that  the  sole  purpose  in 
view  in  removing  the  end  standards  and  cut- 
tmg  the  stay  wires  was  to  permit  tbe  poles 
to  toll  from  tbe  car  to  the  ground;  that,  If  all 
tbe  standards  were  removed  and  the  wires 
cnt,  tbe  poles,  piled  eight  f^t  high  against 
tbe  standards^  would  fall.  He  knew  that  the 
end  standards  on  the  west  side  of  the  car  had 
been  removed,  and  that  the  stay  wires  had 
all  been  cut,  except  tbe  one  at  the  middle  of 
the  center  standards.  He  knew  that  tbe  men 
with  the  pull  wire  had  tried  to  break  the 
middle  standard,  and  failed;  that  this  stand- 
ard was  cut  into;  and  that  the  men  were  still 
miable  to  break  it.  He  must  have  known  that, 
if  that  standard  was  removed,  the  poles 
would  falL  It  Is  true  he  avers  he  did  not 
kBOW  that  tbe  middle  staj  wires  extended 


through  to  the  opposite  standard;  bnt  he 
knew  there  was  a  stay  wire  fastened  to  the 
middle  of  the  standard  the  men  were  trying 
to  remove,  and  he  does  not  negative  knowl- 
edge of  the  fact  that  this  wire,  no  matter  to 
what  the  other  end  was  fastened,  was  helping 
to  hold  tbe  standard,  and  that  the  purpose  in 
cutting  the  wire  was  to  release  the  standard. 
There  was  nothing  to  prevent  his  looking  and 
seeing  tbe  actual  conditions  as  they  then  ex- 
isted. He  was  not  required  to  do  the  act 
hurriedly  before  another  act  apparently  dis- 
astrous might  happen. 

Appellant  was  employed  to  do  the  particu- 
lar work  in  which  he  was  eng;aged  when  in- 
jured. He  assumed  such  risks  as  were  natu- 
rally and  reasonably  incident  to  the  work,  so 
far  aa  the  hasarda  of  tbe  work  were  obvious 
and  within  the  apprehension  of  a  person  of 
his  experience  and  understanding.  Republic 
Iron  &  Steel  Co.  v.  Obler,  161  Ind.  S93,  68  N. 
E.  901;  Jenney  Electric,  etc.,  Co.  v.  Murphy, 
116  Ind.  566,  18  N.  B.  30.  The  process  of 
unloading  the  poles  was  a  very  simple  one. 
There  is  nothing  to  show  that  anything  pre- 
vented him  from  seeing  tbe  actual  conditions 
existing  at  the  time.  The  danger  arose  aa 
the  unloading  progressed.  It  is  not  shown 
that  he  did  not  have  ample  time  and  oppor- 
tunity to  see  and  understand  each  step  taken 
in  the  process.  He  cannot  be  heard  to  say 
that  he  was  ignorant  of  a  danger  which  the 
use  of  his  senses  would  have  disclosed. 

It  is  well  settled  that  the  servant  has  the 
right  to  presume,  in  the  absence  of  warning 
and  notice,  that  in  conforming  to  the  order  of 
a  foreman  he  will  not  be  subjected  to  Injury. 
Republic  Iron  &  Steel  Co.  v.  Berkes,  162  Ind. 
S17,  70  N.  E.  816.  But  this  rule  has  no  ap- 
plication where  tbe  danger  is  obvious,  and 
the  servant  has  ample  time  to  see  and  com- 
prehend tbe  danger,  and  must  have  known 
tbe  danger  had  he  used  bis  sensea  If  he  has 
time  and  opportunity  to  see  tbe  danger,  be 
has  notice  of  it.  In  the  case  at  bar,  from  all 
tbe  facts  pleaded,  appellant  must  have  known 
the  purpose  in  Cutting  tbe  wire.  He  knew 
the  standard  had  been  weakened  by  chopping 
Into  its  base.  He  knew,  if  the  standard  was 
removed,  tbe  poles  would  falL  With  the  end 
standards  removed,  and  all  tbe  stay  wires 
cut  but  this  particular  one,  the  middle  stand- 
ard weakened,  be  must  have  known  the 
wire  was  assisting  to  hold  the  standard,  and 
that,  if  it  was  released,  the  standard  would 
probably  break.  All  the  steps  taken  in  tbe 
process  of  unloading  the  poles  were  simple, 
all  the  conditions  existing  were  open  and  ap- 
parent, and  there  is  nothing  in  the  pleading 
from  which  It  can  be  said  that  appellant,  20 
years  old  and  in  possession  of  all  his  facul- 
ties, was  prevented  from  understanding  and 
appreciating  the  danger  to  whlcb  be  would  be 
exposed  by  cutting  tbe  wlreii 

Judgment  afflrmedi 
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SOVBRBiaN  CAMP,  WOODMEN  OF  THE 

WORIiD.  T.  COX  et  al    (No.  6,414.)  ^ 

(Appellate  Conrt  of  Indiana,  Division  No.  2, 

Oct  8,  190S.) 

1.  AppkaI/— Waivcb  or  Ebbobs. 

The  sufficiency  of  the  complaint  to  with- 
stand demurrer,  when  not  discussed  on  app^, 
ia  waived. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S, 
Cent.  Dig.  Appeal  and  Error,  {  4258.] 

2,  Pleading — Dismissai.  ot  Pasaobaphb. 

It  is  not  error  to  permit  plaintiff  to  dl»- 
miss  a  paragraph  of  his  reply. 
8.  Insubahce  —  Patmbnt  or  Awessuzktb  — 
Evidence— SumoiBNCT. 

In  an  action  on  a  beneficiary  certificate, 
evidence  held  insufficient  to  show  payment  of 
the  assessment  due  on  the  oertificata  for  a  cer- 
tain month. 

Appeal  from  Saperior  Court,  Vanderbnrgh 
County ;  John  H.  Foster,  Judge. 

Action  by  Annie  Bell  Cox  and  others 
against  the  Sovereign  Camp,  Woodmen  of 
the  World.  From  a  Judgment  for  plaintlfTs, 
defendant  appeals.    Reversed. 

Charles  h.  Wedding,  for  appellant  P.  W. 
Fr^  and  Denton  A  Seller,  for  appellees. 

COMSTOCK,  J.  The  suit  was  brought 
by  the  appellees  against  the  appellant  npon 
a  beneficiary  certificate  Issued  by  the  appel- 
lant May  29,  1902,  for  $1,000.  The  com- 
plaint is  in  one  paragraph,  and  alleges  the 
Issuing  of  a  certificate  to  James  A.  Wllliam- 
■on,  providing  that.  If  the  member  died 
dnrlng  the  second  year,  there  should  be 
paid  $750  and  $100  for  a  monument;  that 
Williamson  died  August  24,  1903;  that  the 
member,  Williamson,  and  the  appellees,  per- 
formed all  the  conditions;  that  the  defend- 
ant denied  all  liability  on  the  ground  that 
all  rights  had  been  forfeited  by  Williamson's 
failure  to  pay  certain  assessments  and  dues 
payable  prior  to  his  death;  and  that  the 
money  was  due  with  interest  The  demur- 
rer to  the  complaint  for  want  of  facts  was 
overruled.  Appellant  then  filed  an  answer, 
alleging  that  the  member,  Williamson,  fail- 
ed to  pay  his  assessment  for  July,  1003,  and 
that  under  his  contract  and  the  law  be  there- 
by forfeited  all  rights  under  the  certificate 
sued  upon.  To  this  answer  the  appellees 
replied:  First,  a  general  denial;  second, 
that  the  appellant  had,  by  custom  of  accept- 
ing assessments  after  due  and  by  express 
contract  and  agreement,  waived  payment  of 
the  assessments.  A  demurrer  for  want  of 
facts  sufficient  to  avoid  the  answers  was 
overruled  to  this  second  paragraph  of  reply. 
The  second  paragraph  of  reply  was  dis- 
missed when  both  sides  had  rested.  The 
trial  by  Jury  resulted  in  a  verdict  for  the 
appellees  for  $770.50,  on  which  Judgment 
was  rendered.  The  errors  assigned  are  that 
the  court  erred  in  overruling  the  appellant's 

*  See  76  N.  E.  888,    Both  auperseded  by  opinion,  78  N.  E.  683. 
fer  to  Supreme  Court  denied.  - 


demurrer  to  the  complaint  and  Its  motion 
for  a  new  trial. 

The  sufficiency  of  tbe  complaint  to  not 
discussed,  and  Is  therefore  waived.  The 
court  permitted  appellee  to  dismiss  the 
second  paragraph  of  reply,  pleading  waiver 
of  tbe 'conditions  of  the  certificate.  In  this 
there  was  no  error.  This  left  the  issue 
formed  on  the  complaint  and  the  answ» 
denying  the  payment  of  certain  assessments. 

The  controlling  question  is,  was  tbe  as- 
sessment tor  July  paid?  J.  A.  Murray,  la 
behalf  of  defendant,  testified  that  he  was 
clerk  at  Live  Oak  Camp,  No.  8,  W.  O.  W., 
located  at  Memphis,  Tenn.,  during  the  year 
1903 ;  that  James  A.  Williamson  was  a  mem- 
ber of  said  camp;  that  the  last  assessment 
paid  to  him  (Murray)  for  Williamson  was 
paid  to  him  by  H.  J.  Schilling,  July  3,  1903, 
$1.25,  for  assessment  No.  isa  H.  J.  Schill- 
ing testified  that  he  held  the  office  of  es- 
cort during  the  year  1903  of  Live  Oak  Camp, 
W.  O.  W.  He  was  then  asked  the  follow- 
ing questions:  "Q.  If  yon  were  acquaint- 
ed with  James  A.  Williamson,  state  if  he 
was  a  member  of  your  camp,  and  what,  if 
anything,  you  know  of  any  one  for  him 
paying  an  assessment  for  dues  during  the 
month  of  June,  1903.  A.  Yes,  I  knew  bim, 
and  paid  his  assessment  for  the  month  of 
June,  1903.  Q.  State  with  whose  money 
such  assessment  or  dues  was  paid  in  Jtinev 
1903;  and,  If  your  own,  whether  said  Wil- 
liamson ever  repaid  yon.  A.  I  paid  It  with 
my  own  money,  and  he  had  not  paid  me  at 
the  time  of  his  death."  It  was  admitted 
by  the  plaintiff  that  the  assessment  for  July, 
1903,  was  $1.25,  and  due,  but  not  admitted 
that  It  was  unpaid.  The  plaintiff  introduced 
In  evidence  a  receipt  for  assessment  No.  152, 
which  receipt  in  words  and  figures  is  as 
follows : 

"$1.25.    Clerk's  Receipt  Woodmen  of  the  World. 
"Received  of  James  A.  Williamson  this  19th 
day  of  June,  1903,  as  follows : 

For  assessment  No.  152 $  .75 

Emergency  Fund  Dues .10 

Sovereign  Camp  monthly  dnes ,..       .15 

Camp  Dues  from  v  190—. .25 

Total $  1.25 

"J.  A.  Murray,  Caerk." 

The  foregoing  was  all  the  evidence  intro- 
duced upon  the  issue  of  the  payment  of  tbe 
assessment  for  July,  1903.  It  does  not  tend 
to  show  payment  of  the  assessment  for  such 
month. 

One  of  the  reasons  set  out  In  the  motion 
for  a  new  trial  is  that  the  verdict  Is  con- 
trary to  law  and  not  sustained  by  sufficient 
evidence;  another,  that  the  damages  assess- 
ed are  excessive.  The  court  erred  in  over- 
ruling said  motion. 

'  Judgment  reversed,  with  instructions  to 
sustain  appellant's  motion  for  a  new  trlaU 


Rehearing  denied,  80  N.  B,  8S0.    Trana- 
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(M  Ind.  App.  174) 

8TRONO  T.  ROSS.    (No.  0,S96.) 

(Appellate  Court  of  Indiana,  Diviaion  No.  1. 

Oct.  4.  190S.) 

L  Apfbai.— PBisKBVATion  or  Bzckptionb— 
Ihstbuotions— Statutb. 
Acta  1903,  p.  338,  c.  193,  |  1,  requires  in- 
■tmctionB  given  b;  the  court  of  its  own  motion 
to  be  in  writing,  numbered  and  signed  by  tiie 
Judge,  and  filed  with  the  clerk,  and  authorise* 
exceptions  to  the  giving  of  instructions  to  b« 
taken  at  any  time  during  the  term  and  entered 
on  the  record  or  minutes  of  the  court,  or  in 
writing  at  the  dose  of  the  instructions,  in 
which  case  the  party  excepting  shall  enter  a 
memorandnm  stating,  in  substance,  that  such 
party  excepts  to  Uie  giving  of  each  of  the  above 
bstructions,  designated  by  its  number,  and  pro- 
rides  that  all  instructions  given  by  the  court 
of  its  own  motion,  together  with  the  exceptioiw 
taken  thereto  as  therein  prescribed,  shall  be  a 
part  of  the  record  without  any  bill  of  excep- 
tions. A  proviso  authorizes  the  court,  with  the 
consent  of  the  parties,  to  instruct  the  jury 
orally,  in  which  case  the  instructions  given  shall 
be  taken  in  shorthand  by  the  reporter  and  b« 
written  out  in  longhand  and  numbered  consecu- 
tively and  signed  by  the  judge  and  filed  with  the 
clerk,  and  when  so  filed  shall  be  deemed  to  have 
been  given  in  writing  and  are  subject  to  ex- 
ception in  the  modes  above  provided.  Held, 
that  section  9  of  the  act,  which  provides  that  it 
■ball  not  be  so  construed  as  to  preclude  any 
Batter  from  being  made  a  part  of  the  record 
by  bill  of  exceptions  under  the  rules  of  practice 
then  In  force,  cannot  be  regarded  as  abrogating 
the  method  prescribed  tj  the  act  for  taking  ex- 
ceptions to  oral  instructions,  and  the  bill  of  ex- 
ceptions must  show  that  the  exceptions  were 
taken  in  the  manner  prescribed. 

X  TBIAIi— IHSTRXJOTIOFB— BXCBBTIOHB. 

Where  the  jury  is  instructed  orally  in  ac- 
cordance with  the  proviso  of  the  act  (Acts  1903, 
p.  338,  c  193),  the  various  portions  of  the 
charge  being  given  nnnnmbered,  such  portions 
Bast  be  particnlarised  by  number  before  valid 
•xccptiona  may  be  taken  thereto. 

Appeal  from  Circuit  Court,  Benton  Conn- 
tr:  Joseph  M.  Robb,  Judge. 

Action  by  Joseph  Ross  against  Lnther  Q. 
Strong.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  from  the 
Snprone  Conrt    Affirmed. 

See  71  N.  B.  91& 

Stnart,  Hammond  &  Slmms  and  Fraser 
ft  iBbam,  for  appellant  Blverett  ft  Everett; 
for  appellee. 

BliACK,  J.  The  appellee  sued  the  appel- 
lant, who  haa  eonght  to  present  for  onr  con- 
sideration the  sixth  Instruction  given  to  the 
imry  by  the  court  of  Us  own  motion.  By  en- 
tries of  record  it  is  shown  that  the  trial  was 
commenced  June  23,  1904,  and  that  on  the 
next  day,  "after  the  conclusion  of  the  evi- 
dence and  the  argument  of  counsel,  and  the 
InstmctlonB  of  the  judge,"  the  jury  retired, 
and  afterward,  on  the  same  day,  they  return- 
ed their  verdict,  which  is  set  oat;  also,  that 
oa  Monday,  June  27,  1904,  the  appellant  filed 
Us  motion  for  a  new  trial,  in  which  the  only 
■pedflcatlon  of  alleged  error  In  the  giving 
of  instmctlons  Is  as  follows:  "That  the 
conrt  erred  in  giving  to  the  jury  each  and 
Angular  the  following  Instructions,  being 
tbe  Instructions  given  by  the  court  and  taken 


down  in  shortband  by  tbe  reporter  of  the 
court,  and  numbered  respectively  from .  and 
including  No.  1  to  and  including  No.  1  to  8." 
The  motion  In  the  transcript  of  the  record 
before  us  Is  in  typewriting,  except  that  the 
last  three  words  of  the  above-quoted  speci- 
fication in  the  motion  are  In  handwriting. 
On  the  same  day  (June  27,  1904)  the  motion 
for  a  new  trial  was  overruled,  and  the  appel- 
lant was  granted  time,  extending  beyond 
the  term,  to  prepare  and  file  his  bills  of  ex- 
ceptions; and  thereupon  the  court  rendered 
judgment.  Afterward,  In  vacation,  within 
the  time  so  granted,  the  appellant  filed  In  the 
clerk's  office  his  bill  of  exceptions,  wherein 
It  was  stated  that  on  the  trial  of  the  cause 
at  the  June  term,  1904,  the  court,  "with  the 
consent  of  said  parties,  at  the  conclusion  of 
the  evidence  and  the  argument  of  counsel, 
instructed  the  jury  orally  in  said  cause, 
which  Instructions  so  given  were  taken  down 
in  shorthand  by  the  court  reporter  of  said 
court,  and  by  him  written  out  in  longhand 
and  numbered  consecutively  by  said  judge; 
and  that  the  following  are  the  histrnctloiis  so 
given  by  said  conrt  to  the  Jury."  Then  fol-. 
low  eight  instmctlons,  extending  through 
more  than  eight  typewritten  pages  of  the 
transcript,  at  the  close  of  which  It  is  stated 
in  the  bill:  "To  the  giving  of  each  of  which 
said  instructions  said  defendant  at  the  time 
excepted." 

It  was  apparently  Intended  by  the  court 
and  the  parties  to  proceed  with  reference  to 
the  instructions  under  the  proviso  of  section 
1  of  the  statute  of  March  9,  1903.  Acts  1903, 
p.  338,  c  193.  It  is  by  the  first  section  of 
that  statute  provided  that  all  instructions 
given  by  the  court  of  Its  own  motion  shall 
be  in  writing,  and  shall  be  numbered  con- 
secutively and  signed  by  the  judge;  that  all 
instructions  given  by  the  court  of  its  own 
motion  shall  be  filed  with  the  clerk  of  the 
court  at  tbe  close  of  the  instruction  of  the 
jury;  that  exceptions  to  the  giving  of  In- 
structions may  be  taken  at  any  time  during 
tbe  term,  and  the  same  may  be  taken  orally 
and  entered  upon  the  record  or  minutes  of 
the  court,  or  in  writing  at  the  close  of  the 
instructions,  in  which  case  the  party  ex- 
cepting, or  his  counsel,  shall  enter  at  the 
close  of  such  instructions  a  memorandum, 
which  shall  be  dated  and  signed,  setting 
forth  in  substance  that  such  party  excepts 
to  the  giving  "of  each  of  the  above  instruc- 
tions, designated  by  its  number";  that  all 
Instmctlons  given  by  the  court  of  Its  own 
motion,  together  with  all  exceptions  taken 
to  the  giving  of  instructions,  "as  herein  pre- 
scribed, and  all  entries  upon  the  minutes  or 
records  of  the  court  in  respect  to  such  in- 
stmctlons and  exceptions,  shall  be  a  part 
of  the  recwd  without  any  bill  of  exceptions, 
and  as  such  may  be  Included  in  the  transcript 
on  appeal."  Tliese  provisions  are  followed 
by  a  proviso  that,  if  the  parties  consent 
thereto,  the  court  may  instruct  the  jtuy 
orally,   in   which   case  tbft  instrpctionL^SD , 

■igitizedby  VjOUy  IL 


292 


75  NOBTHBASXBBN  RBPORTEB. 


(tsA. 


giveQ  Bball  be  taken  In  sborttaand  by  the 
court  reporter  and  by  bim  written  out  in 
longhand,  and  the  same  shall  be  nnmbered 
consecutively  and  signed  by  the  Judge  and 
filed  with  the  clerk  at  least  one  full  day 
before  the  close  of  the  term,  and  "when  so 
filed"  such  Instructions  shall  be  deemed  to 
have  been  given  In  writing  and  exceptions 
thereto  may  be  taken  "In  either  of  the  modes 
hereinbefore  provided" ;  that  is  to  say,  "oral- 
ly and  entered  upou  the  record  or  minutes 
of  the  court,  or  in  writing  at  the  close  of  the 
Instructions,"  in  which  latter  case  the  party 
excepting,  or  bis  counsel,  shall  enter  at  the 
close  of  such  instructions  a  memorandum, 
dated  and  signed,  setting  forth  in  substance 
that  such  party  excepts  to  the  giving  of  each 
of  "the  above  instructions,  designated  by 
its  number."  The  exceptions  to  instructions 
may '  be  so  taken  at  any  time  during  the 
term;  but,  if  they  are  oral  instructions,  the 
exceptions  thereto  may  be  taken  "when  so 
filed,"  opportunity  for  excepting  to  them  as 
written  instructions  being  given  by  requiring 
the  filing  with  the  clerk  at  least  one  full 
day  before  the  close  of  the  term.  If  in  a 
particular  case  the  fulfillment  of  these  re- 
quirements concerning  oral  Instructions  would 
be  impossible  or  Inconvenient,  such  difficulty 
Is  obviated  by  the  requirement  that  all  in- 
structions shall  be  in  writing,  unless  the 
parties  consent  to  the  giving  of  oral  instruc- 
tions. 

Under  the  former  practice  the  court  might 
give  its  instructions  orally,  unless  required 
by  a  party  to  give  them  in  writing.  Sections 
542,  643,  Burns'  Ann.  St  1901.  The  statute 
of  1903,  above  mentioned,  In  section  9  pro- 
vides that  no  provision  thereof  shall  be  so 
construed  as  to  preclude  any  matter  from 
being  made  a  part  of  the  record  by  bill  of 
exceptions  under  the  rules  of  practice  then 
in  force;  but  this,  we  think,  cannot  be  re- 
garded as  abrogating  or  modifying  the  meth- 
od previously  in  this  statute  clearly  desig- 
nated for  taking  exceptions  to  oral  in- 
structions, and,  if  the  matter  may  be  pre- 
served in  the  record  by  bill  of  exceptions, 
it  must  show  the  taking  of  the  exceptions 
in  the  manner  prescribed.  The  record  does 
not  show  that  the  instructions  were  ever 
signed  by  the  Judge,  or  that  they  were  filed 
with  the  clerk  at  least  one  full  day  before 
the  close  of  the  term,  or  at  any  other  time, 
or  that  all  the  required  steps  were  taken  to 
cause  them  properly  to  be  deemed  to  have 
been  glvea  in  writing,  and  thereby  to  make 
it  possible  to  take  exceptions  to  them  as  pro- 
vided by  the  statute,  which  provides  for  the 


taking  of  exceptions  to  tbem  when,  having 
been  taken  down  in  shorthand  by  the  reporter 
and  by  him  written  out  in  longhand  and  num< 
bered  and  signed  by  the  Judge,  they  shall 
have  been  filed  with  the  clerk  within  one 
full  day  before  the  close  of  the  term.  Then 
they  shall  be  deemed  to  have  been  given  in 
writing,  and  exceptions  "thereto"  may  be 
taken  in  either  of  the  previously  prescribed 
modes.  There  is  no  permission  to  give  in- 
structions orally,  except  that  contained  In 
the  proviso  in  the  first  section  of  the  act  of 
1903,  which  makes  such  special  provision  for 
the  taking  of  exceptions  thereto.  The  pro- 
viso, by  ■  its  direction  for  the  numbering  of 
the  instructions,  contemplates  that  they  will 
be  given  unnumbered. 

Whore  the  Jury  is  instructed  orally,  and 
the  several  charges  or  propositions  are  not 
numbered,  the  Instructions  being  a  contin- 
uous whole,  it  manifestly  would  be  incon- 
venient or  Impracticable,  and  quite  unfair 
to  the  court,  to  permit  a  general  exception 
to  each  proposition  or  dliarge,  without  des- 
ignation of  any  particular  one,  and  then  to 
allow  the  party,  after  the  ruling  upon  the 
motion  for  a  new  trial  and  after  the  matter 
is  out  of  thr  control  of  the  trial  court,  to 
select  by  Its  number,  since  acquired,  a  par> 
tlcular  proposition  an4  attack  it  on  appeal 
as  err(meous.  The  statute  manifestly  con- 
templates particurarizing  by  numbering  be- 
fore the  taking  of  exceptions  to  particular 
portions  of  the  instructions.  It  does  not 
seem  to  have  been  contemplated  that  an  ex- 
ception might  properly  be  taken  at  the  time 
of  the  oral  instruction  of  the  Jury  to  some 
particular  designated  language  which  would 
afterward  form  the  whole  or  the  part  or  parts 
of  some  partlcvllar  instruction,  as  the  court 
in  its  discretion  should  afterward  number 
t±ie  parts  of  the  oral  instruction,  though, 
perhaps,  the  question  not  being  directly  in- 
volved, it  is  not  necessary  to  decide  hen 
whether  or  not  such  an  exception,  or  an  ex- 
ception to  the  entire  oral  Instructions,  the 
exception  not  being  entered  upon  the  record 
or  minutes  of  the  court,  might  be  saved  by 
bill.  Certainly  such  a  method  could  not  be 
regarded  as  conducing  to  the  orderly  disposal 
of  causes  with  desirable  accuracy.  The  pro- 
vision of  this  statute  for  the  filing  with  the 
clerk  "at  the  close  of  the  instruction  of  the 
Jury'!  has  been  strictly  enforced.  Spedc  v. 
Kenoyer  (Ind.  Sup.)  73  N.  B.  896. 

We  do  not  find  any  available  error  in  any 
matter  properly  shown  by  the  record  and 
duly  presented  in  the  brief  of  the  appellant. 

Judgment  affirmed. 
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COBBIN    OIL    CO.    «t    aL    r.    SBARLBS. 

(No.  5,4S7.) 
(Appellate  0>nrt  of  Indiana,  DItMos    No.   1. 

Oct.  C,  1906.) 

1.  QxnKnno  TnuB— Plkadiito— Pabtues  Not 
Named. 

A  complaint  !n  an  action  to  quiet  title  does 
not  allow  any  caose  of  action  against  parties 
joined  as  defendants  who  are  not  named  or  re- 
ferred to  tiierein. 

2.  Plkadihg — Annexed  Bxhibits. 

An  instrament  annexed  to  a  complaint  as 
an  exhibit,  bat  not  forming  the  foundation  of 
the  action,  is  not  available  to  supply  deficiencies 
in  the  complaint 

[Bid.  Note. — For  cases  in  point,  see  Tol.  80, 
Cent  Dig.  Pleading,  H  044-047.] 

8.  QmETiNo    TiTLB— Pleading  —  Neoxsbabt 
AvKBicBNTS— Title  or  PiiAiNTirr. 

A  comidaint  in  an  action  to  quiet  title  to 
real  estate  and  to  cancel  a  lease  as  a  cloud 
thereon  must  allege  clearly  and  directly,  and 
with  certainty  to  a  common  intent,  title  to  the 
real  estate  in  plaintiff. 

4.  PuBADiHG  — Complaint  — BUFFioiKNOT  in 
Genebal. 

It  is  essential  to  the  sufficiency  of  a  com- 
plaint on  demurrer  that  upon  a  reasonable  con- 
Btmction  of  the  language  used  it  may  be  seen 
by  an  inspection  of  the  pleading  that  all  the 
facts  necessary  to  a  complete  right  of  action  are 
stated  in  such  a  manner  that  such  right  may  be 
said  to  arise  necessarily  from  them  upon  some 
definite  theory,  and  in  such  form  that  the  de- 
fendant l>eing  thereby  fully  Informed  of  the  na- 
ture of  plaintiff's  daim,  the  pleading  will  be  sus- 
ceptible of  denial  by  answer,  so  that  upon  being 
BO  traversed,  a  distinct  issue  of  fact  will  be 
fMned  for  trial. 

5.  SaMB— DiBECTNBSS. 

Material  facts  in  a  pleading  should  be 
shown  by  direct  and  Issuable  averments,  and  not 
merely  left  to  Inference,  nor  pleaded  by  way  of 
TCcitaL 

Appeal  from  Circuit  Conrt,  Huntington 
(3onnty ;  James  C.  Branyon,  Judge. 

Action  by  Alpheus  T.  Searles  against  the 
Corbln  OH  Company  and  others.  From  a 
judgment  for  plaintiff,  defendants  appeal. 
Berersed. 

Field  W.  Swes^  and  Bobert  M.  Van 
Natta,  for  appellants.  Branyon  &  Felgtatner, 
for  appellee. 

BLACK,  J.  A  demurrer  of  the  appellants 
to  eadi  of  the  two  paragraphs  of  the  appel- 
lee's complaint,  for  want  of  snfflcient  facts, 
was  ovwrnled.  The  first  paragraph  was  In 
the  ordinary  brief  form  of  a  complaint  to 
qnlet  title  to  certain  real  estate  In  Hunting- 
ton connty.  In  the  second  paragraph,  which 
the  appellants  here  insist  was  Insnfflcient, 
It  was  alleged  that  "the  defendant  Is  a  cor- 
poration doing  business  in  the  state  of  In- 
diana; that  the  bnalness  of  said  corporation 
Is  leasing  and  putting  down  oil  wells  and 
operating  the  same";  that  May  8,  1901,  the 
appellee  and  "defendant  entered  into  a  writ- 
ten agreement,  a  copy  of  which  agreement 
Is  filed  with  the  complaint,  and  marked  'Ex- 
hibit B,'  and  made  a  part  thereof;  that  said 
agreement  was  acknowledged  and  recorded 


In,"  etc;  "tliat  br  the  terms  of  said  agree- 
ment defendant  was  to  enter  upon  said 
premises  of  this  plaintiff  and  prospect  for  oU 
and  gas,  and  operate  wells  thereon;  that, 
in  the  event  gas  was  found  on  said  premises 
in  sn£Scient  quantities  to  transport,  this  plain- 
tiff was  to  receive  $100  a  year  for  each  well 
from  which  the  product  was  transported; 
that  plaintiff.  In  event  that  oil  was  found, 
was  to  have  one-eighth  part  thereof  delivered 
in  the  pipe  line ;  that,  in  event  no  well  was 
put  down  by  defendant  within  90  days  from 
date  of  agreement,  the  agreemoit  was  to  be- 
come null  and  void,  unless  defendant  would 
pay  to  this  plaintiff  $31.50  In  advance  for 
each  three  months  thereafter  such  completion 
Is  delayed,  said  amount  to  be  reduced  $6.80 
for  each  well  put  down  by  defendant;  that 
in  event  no  well  was  put  dovra  within  three 
years,  the  agreement  of  said  parties  was  to 
cease  and  be  of  no  effect,  but  defendant  was 
to  have  the  rlgbt  to  cancel  and  annul  said 
agreement,  or  any  part  of  it,  at  any  time  it 
saw  lit ;"  that,  "pursuant  to  said  agreement, 
defendant  entered  upon  said  premises  and 
put  down  a  well  and  found  oil,  but  not  In 
paying  quantities;  that  said  defendant  oper- 
ated said  well  for  a  short  time,  and  then 
abandoned  it  and  that  thereafter  defendant 
paid  this  plaintiff  $25.20  each  three  months 
in  advance  for  the  sole  purpose  of  holding 
said  premises ;  that  defendant  has  long  since 
removed  all  their  machinery  from  plalntifTs 
premises,  and  have  '  wholly  abandoned  the 
same" :  that  "the  only  consideration  for 
which  he  executed  said  lease  was  the  prospec- 
tive royalties  to  be  derived  from  said  well; 
that  an  the  premises  which  adjoined  his 
premiaps  have  many  good  and  paying  wells 
upon  the  same,  and  plaintiff  avers  that  he 
believes  and  has  good  reason  to  believe,  that 
there  is  oil  and  gas  In  his  premises,  which 
could  be  found  if  defendant  would  prosecute 
the  search  for  the  same  with  dtlifrenee" ;  that, 
"if  defendant  Is  permitted  to  hold  said  prem- 
ises, that  in  a  short  time  all  the  oil  and  gas 
in  his  premises  will  be  drawn  off  and  extract- 
ed through  the  wells  on  the  adjacent  prem- 
ises; that  defendant  has  wholly  failed  to 
prosecute  said  search  for  oil  and  gas  with 
diligence,  and  that  it  failed  to  insert  in  its 
agreement  with  this  plaintiff  that  It  would 
prosecute  said  search  with  diligence;  that 
said  lease  is  a  cloud  on  his  title,  which  is  un- 
founded and  without  right  and  adverse  to 
this  plaintifTs  title";  that  "he  refused  the 
last  money  due  him  from  this  defendant  and 
demanded  that  said  agreement  be  released 
and  canceled  of  record,  but  the  defendant 
refused  to  comply  with  said  demand.  Where- 
fore plaintiff  demands  judgment  that  said 
lease  be  canceled  of  record,  and  that  his 
title  be  quieted  as  against  defendant  and 
that  he  be  given  judgment  for  $1,000  for  de- 
tention of  the  same  and  for  all  other  proper 
relief."  An  Instrument  marked  "Exhibit  A," 
follows  the  complaint  in  the  transcript  of  the 
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record.  Besides  the  Gorbln  Oil  Company, 
seven  natural  persons  were  made  defendants. 
The  defendants  sererally  demurred  to  each 
paragraph  of  the  complaint,  and  they  hare 
severally  assigned  here  various  alleged  er- 
rors, among  them  that  the  court  erred  In 
overruling  the  demurrer  to  the  second  para- 
graph of  complaint 

If  this  paragraph  stated  any  cause  of  ac- 
tion against  the  Corbln  Oil  Company,  It  cer- 
tainly did  not  show  any  cause  against  any 
other  of  the  appellants,  none  of  whom  are 
named  or  referred  to  In  the  paragraph.  The 
action  was  not  founded  upon  the  wrltt^i  In- 
strument appended  to  the  complaint  as  an 
exhibit,  and  it  was  not  proper  to  look  to  it 
to  supply  anything  wherein  the  complaint 
Is  lacking.  It  was  not  shown  that  the  ap- 
pellee had  been  damaged  In  any  amount, 
and  the  prayer  tor  damages  had  no  basis 
in  fact  to  give  it  any  eflSciency  as  a  part  of 
the  complaint.  The  action  was  one  to  quiet 
title  to  real  estate^  and,  by  way  of  remov- 
ing a  cloud'  thereon,  to  have  the  Instrument 
In  question  canceled  of  record.  For  such 
purpose  It  was  essential  that  the  complaint 
should  show  that  the  appellee  was  the  owner 
of  the  real  estat&  "It  Is  thoroughly  settled 
In  this  state  that  a  complaint  to  quiet  title 
will  be  bad,  on  demurrer  for  want  of  suffl- 
cleat  facts  to  constitute  a  cause  of  action,  if 
the  facts  stated  therein  fall  to  show  title  in 
the  plaintiff."  Chapman  v.  Jones,  149  Ind. 
434,  47  N.  B.  1065.  The  object  of  the  action 
is  to  settle  the  title  of  the  plaintiff  and  to 
clear  it  from  all  claims  of  the  defendant 
Ragsdale  v.  Mitchell,  97  Ind.  468.  "Of 
course,  in  such  an  action,  the  plaintiff  or 
cross-complalnant  must  allege  in  his  com- 
plaint or  cross-complaint  that  he  Is  th^  own- 
er of  certain  real  estate^  or  of  a  certain  In- 
terest therein,  describing  the  same,  and  that 
the  claim  of  the  defendant  to  his  action  or 
cross-action  in  or  to  such  real  estate  or  in- 
terest therein  is  adverse  to  the  title  asserted 


by  the  plaintiff,  or  Is  unfounded,  and  a  cloud 
-upon  plaintiff's  title."  Johnson  v.  Taylor, 
106  Ind.  89,  5  N.  B.  89.  See,  also,  Wood- 
ward V.  Mitchell,  140  Ind.  406,  39  N.  E.  487; 
Island  Coal  Co.  v.  Combs,  152  Ind.  379,  63 
N.  E.  452;  Indiana  Nat  Gas  &  Oil  Co.  v. 
Sexton,  81  Ind.  App.  675,  68  N.  E.  692. 

It  is  essential  to  the  sufficiency  of  a  com- 
plaint on  demurrer  that  upon  a  reasonable 
construction  of  the  language  used  it  may  be 
seen  by  an  Inspection  of  the  pleading  that  all 
the  facts  necessary  to  a  complete  right  of  ac- 
tion are  stated  in  such  a  manner  that  such 
right  may  be  said  to  arise  necessarily  from 
them  upon  some  definite  theory  and  In  such 
form  that,  the  defendant  being  thereby  fully 
informed  of  the  nature  of  the  plaintiff's  claim, 
the  pleading  will  be  susceptible  of  denial  by 
answer,  so  that,  upon  being  so  traversed,  a 
distinct  issue  of  fact  will  be  formed  for  triaL 
Material  facta  should  be  shown  by  direct  and 
issuable  averment,  not  merely  left  to  infer- 
ence, and  not  pleaded  by  way  of  redtala. 
In  such  an  action  as  the  one  at  bar,  title, 
being  a  materia]  and  traversable  fact  must 
be  clearly  and  directly  alleged  with  certainty 
to  a  common  Intent  "It  is  a  familiar  rule 
of  pleading  that  a  demurrer  admits  only  such 
facts  as  are  sufficiently  pleaded,  and  it  Is 
quite  as  well  settled  that  facts  must  be  di- 
rectly averred,  and  not  pleaded  by  way  of 
recital"  Indiana,  etc.,  R.  Co.  v.  Adamson, 
114  Ind.  282,  284, 16  N.  B.  6.  It  must  be  ad- 
mitted that  the  objection  urged  by  counsel 
for  the  appellants  that  the  appellee  is  not 
directly  alleged  to  be  the  owner  of  the  real 
estate  in  question  is  not  without  foundaticML 

We  will  not  take  special  notice  of  other 
features  of  the  complaint,  or  questions  there- 
under, which  coiuisel  have  somewhat  meager- 
ly  argued,  and  which  may  be  more  definitely 
raised  upon  a  more  carefully  prepared  com- 
plaint 

Judgment  reversed. 
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INDIANA  &  a  COAIi  CO.  r.  NSAU 
(No.  8,228.)* 
(Appellate  Coart  of  Indiana.    Oct  5,  1006.) 

1.  Mabteb  AifD  Bbrvakt  —  Injttbt  to  Bif- 
ruyrt  —  Coai.  Minis  —  OrEiniio  Doobs  — 
STATxnroBT  Duty  of  Mastbb. 

Though  the  duty  imposed  on  the  operator 
of  a  coal  mine  by  Acts  1891,  p.  61,  c.  40,  |  18 
(Boms'  Ann.  St.  1001,  g  747^,  that  the  doors 
oaed  in  nmiiHting  ventilation  of  the  mine,  when 
eoal  is  beinji  hauled  through,  shall  be  opened 
and  closed  by  persons  designated  to  do  the  same, 
ao  that  they  may  not  be  caused  to  stand  open,  is 
primarily  designed  to  secure  proper  ventilation, 
all  employte  in  the  mine  are  entitled  to  the 
benefit  of  such  protection  as  its  obserranoe 
(iyes  as  against  injury,  however  caused. 

2.  Saw— AssuvPTioN  or  Risk. 

The  danger  arising  from  breach  of  a  specific 
duty  imposed  by  statute  on  the  master  is  not  as- 
aomed  by  an  employ^  because  of  his  knowledge 
that  the  statute  is  being  violated. 

[Ed.  Note. — For  cases  in  point,  see  vol.  M, 
Gent.  Dig.  Master  and  Servant,  |  580.] 

8.  Sakx  —  Pboximatb  Causk  — QxrasTiOR  worn 

Jttbt. 
It  cannot  be  said  as  matter  of  law  that 
fallare  of  the  operator  of  a  eoal  mhie  to  designate 
persona  to  open  and  close  the  doors  used  in  as- 
dsting  ventilation  in  the  mine,  as  required  by 
Acts  1801.  p.  61,  c  49,  g  18  (Burns'  Ann.  St 
1001,  g  7478),  was  not  tite  proximate  cause  of 
the  injury  to  the  driver  Of  a  coal  car,  who, 
while  driving  through  sneh  a  dpor,  at  the  same 
time  being  required  to  hold  the  door  open,  made 
m  miscalculation  as  to  how  much  he  had  to 
stoop,  and  was  injured  by  a  crossbar  above  the 
door. 

[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  gg  1026,  1036- 
1039.] 

4.  Sahb— AppoinTUXNT  ov  Pntsona  to  Opkh 

DOOBB. 

For  the  operator  of  a  coal  mine  to  order 
the  drivers  of  coal  cars  to  open  and  close  the 
doors  used  in  assisting  ventilation  in  the  mine 
is  not  a  compliance  with  the  duty  imposed  on 
him  by  Acta  1891  p.  61,  c.  49,  g  18  (Burns'  Ann. 
St.  1901,  7478),  to  derignate  persons  to  open 
and  dose  them  when  coal  is  being  hauled 
tiirongh,  so  that  the  driver  or  other  person  may 
not  cause  them  to  stand  open. 

Appeal  from  drcnit  Court,  SalllTan  Oonn- 
^ ;  Orl<«  B.  Harris,  Judge. 

Action  by  James  Neal  against  the  Indiana 
ft  Chicago  Goal  Company.  Judgment  for 
plaintiff.    Defendant  appeals.    Affirmed. 

Rehearing  denied,   January   5,   1906, 

John  a  Bays,  Lee  F.  Bays,  and  B.  B. 
Stevenson,  for  appellant  John  T.  ft  Will 
H.  Hays,  for  appellee. 

ROBT,  J.  Action  for  damages,  complaint 
In  one  paragraph,  demurrer  overruled,  ex- 
ception reserved,  answer  of  general  denial, 
▼erdict  for  |S(X),  motion  for  a  new  trial 
OTerrnled,  and  exception.  Error  assigned 
upon  the  action  of  the  court  In  overruling 
the  demurrer,  and  also  in  oyerrullng  the 
motion. 

Section  18  of  "An  act  regulating  the 
weighing  of  coal,  providing  for  the  safety 
of  employ£s,  protecting  persons  and  proi>- 
trtf  Injured,  providing  for  the  proper  ventl- 

*RebearliiB  denied,  76  N.  B.  627.    Both  aupeneded 


lation  of  mines,  prohibiting  boys  and  females 
from  working  In  mines,  conflicting  acts  re- 
pealed, and  providing  penalties  for  viola- 
tion" (Acts  1891,  p.  61,  c.  49;  section  747^ 
Bums'  Ann.  St  1001),  is  as  follows :  "  'Breaks- 
through'  or  airways  shall  be  made  In  every 
room  at  least  every  forty-five  feet,  and  all 
'breaks-through'  or  airways,  except  those 
last  made  near  the  working  faces  of  the 
mine,  shall  be  closed  up  and  made  air-tight 
The  doors  used  in  assisting  or  directing  the 
ventilation  of  the  mine  when  coal  Is  being 
hauled  through  shall  be  opened  and  closed 
by  persons  designated  to  do  the  same,  so 
that  the  driver  or  other  persons  may  not 
cause  the  doors  to  stand  open." 

The  complaint  shows  appellant  to  be  a 
corporation  operating  a  coal  mine,  and  em- 
ploying 75  men  on  April  18,  1908,  at  which 
time  the  plaintiff  was  working  for  it  as  a 
driver,  hauling  coal  in  the  mine  trom  the 
rooms  where  the  same  was  mined.  It  Is 
averred  that  there  was  a  cross-entry  between 
entries  13  and  15,  In  which  cross-entry  there 
was  a  trapdoor  constructed  for  use  in  the 
proper  ventilation  of  the  mine,  so  that,  when 
opened.  It  would  shut  Itself,  and  that  the 
plaintiff  was  Injured,  while  hauling  a  car 
loaded  with  coal  through  said  entry  and  at- 
tempting to  hold  the  door  open,  by  being 
caught  between  the  crossbar  over  said  door 
and  the  top  of  the  coal  on  his  car.  It  is 
averred  that  the  appellant  was  negligent 
(1)  In  having  failed  to  designate  any  person 
to  open  and  close  said  door  when  coal  was 
being  hauled  through  It;  (2)  that  In  con- 
structing said  door  It  had  negligently  placed 
a  crossbar  12  Inches  square  next  to  the  roof 
and  above  the  top  of  said  door,  thereby  mak- 
ing it  dangerous  for  drivers  passing  through 
with  loaded  coal  cars  when  attempting  to 
open  said  door;  (8)  In  furnishing  appellee  a 
new  car  so  large  as  not  to  pass  through  said 
opening  with  its  driver  In  safety.  The  ob- 
jections to  the  complaint  are  that  the  stata- 
toiy  duty  alleged  to  have  been  violated  was 
not  one  owing  to  appellee;  such  violation 
not  thttefore  forming  the  basis  of  an  action 
by  him.  If  the  premise  is  granted,  the  con- 
clusion follows.  Zimmerman  v.  Baur,  11 
Ind.  App.  607-612,  39  N.  B.  299.  The  iwem- 
ise  cannot  be  granted.  A  positive  statutory 
duty  is  declared.  Its  violation  is  alleged,  to- 
gether with  resulting  injury  to  an  employi, 
to  provide  for  whose  safety  the  act  was 
passed,  and  who,  therefore,  is  within  the  in- 
tention and  spirit  of  the  act  Bodell  v.  Bra- 
sll  Block  Coal  (>>.,  25  Ind.  App.  654-057,  58 
N.  B.  856.  While  the  provision  requiring 
the  doors  to  be  opened  and  closed  by  persons 
designated,  so  that  the  drivers  or  other  per- 
sons shall  not  cause  the  doors  to  stand  open, 
was  primarily  designed  to  secure  proper 
ventilation,  employes  are  entitled  to  the  ben- 
efit of  such  protection  as  Is  carried  with  it 
In  other  words,  the  employes,  to  secure 
whose  safety  the  law  was  enacted,  are  en- 

by  opinion,  17  N.  B.  850. 
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titled  to  the  protection  which  Its  observance 
gives  as  against  Injury,  however  caused. 
The  danger  arising  from  the  breach  of  a 
'specific  duty  specifically  Imposed  upon  the 
master  by  the  legislature  is  not  one  which 
the  employe  assumes  because  of  knowledge 
possessed  by  him  as  to  the  violation  of  the 
statute.  Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  62  N.  E.  492,  92  Am.  St.  Rep.  319.  The 
complaint  was  not,  therefore,  defective  in 
falling  to  negative  such  knowledge. 

So  far  as  the  second  and  third  specifica- 
tions of  negligence  are  concerned,  lack  of 
knowledge  Is  averred.  Insomuch  as  the 
complaint  is  sufficient,  having  regard  to  the 
first  specification  only,  and  in  vlfew  of  a  lack 
of  evidence  to  sustain  the  verdict  If  based 
upon  either  the  second  or  third  specification, 
that  phase  of  the  case  will  not  be  recurred  to. 
'  Appellee  was  a  driver,  hauling  coal  in  said 
mine  and  through  the  cross-entry  and  door 
referred  to  in  the  complaint.  The  coal  was 
hauled  along  a  track  and  on  a  car  drawn  by 
a  mule.  The  driver  stood  with  one  foot  on 
the  drawbar  or  bumper  of  the  car,  the  draw- 
bar being  in  the  center,  a!nd  the  bumpers 
at  each  comer  thereof,  ■With  his  other  foot 
on  the  "tail  chain."  The  door  had  to  be 
held  away  from  the  car  while  It  was  passing. 
One  witness  described  the  process,  with  re- 
gard to  which  there  is  fio  controversy,  as 
follows:  "We  stopped  Just  before  we  got 
to  the  door,  and  walked  and  opened  the  door, 
and  spoke  to  the  mnle,  and  the  mule  brought 
the  car  up  to  us,  and  we  stepped  on  the 
chain  and  stepped  on  the  car.  If  yon  did 
not  hold  the  door,  it  would  catch  the  car  be- 
fore you  got  through.  Q.  Tell  the  Jury 
whether  or  not  it  was  necessary  for  you  to 
get  on  the  car  and  ride  it  through  and  hold  the 
door.  A.  Certainly  it  was.  Tou  could  not 
stand  between  the  car  and  door.  If  you 
did,  it  would  smash  you.  You  had  to  stand 
on  the  end  of  the  car."  Appellant  was 
caught  between  the  timber  forming  the  top 
of  the  door  frame  and  the  top  of  the  coal  up- 
on his  car.  He  testified  that  the  car  he  was 
driving  was  a  new  car,  that  It  Was  the  first 
time  it  had  ever  been  loaded  with  coal,  and 
that  it  was  an  inch  and  half  higher  than 
the  old  ones,  and  described  his  procedure  as 
follows:  "I  had  to  face  that  door  first  I 
would  stop  my  car,  and  go  and  open  the 
door,  hold  It  open,  and  speak  to  the  mule, 
and,  as  it  came  to  me,  I  would  step  onto 
the  car  with  my  right  foot,  my  left  foot  on 
the  chain,  and  would  hold  the  door  with  my 
right  hand,  and  hold  myself  on  with  my 
left,  and  I  would  slide  my  hand  along  the 
door  to  hold  the  door  open  till  the  car  would 
pass  it  far  enough  not  to  catch  the  door." 
He  had  been  working  in  the  mine  where  he 
was  Injured  about  20  months,  and  had 
worked  in  other  mines  17  years.  The  door 
frame  was  of  two  upright  pieces  and  a  cross- 
piece  ;  the  latter  being  9  or  12  feet  long  and 
6  or  6^  feet  above  the  bottom  of  the  entry. 


so  that  in  going  through  the  drivers  were  re- 
quired to  stoop  down,  which  they  always 
did.  Appellee  knew  the  crosspiece  was 
there  and  stooped  to  avoid  It,  but  did  not 
stoop  low  enough  by  S  Inches.  The  cross- 
piece  caught  htm.  It  would  have  caught 
him,  had  he  stooped  an  Inch  and  a  half  low- 
er, and  because  of  his  miscalculation  as  to 
stooping  low  enough  he  was  caught  aud 
hurt.  He  also  testified  that  he  received  the 
injury  by  "holding  the  trapdoor  <^en  to  keep 
it  from  catching  the  car,  so  that  it  would 
follow  me  to  and  j;o  shut  when  I  got  through. 
Q.  And  in  holding  the  door  you  made  a 
miscalculation  in  stoi^ing  low  enough?  A. 
Yes,  sir.  Q.  And  that  is  what  caused  you 
to  be  hurt?  A,  The,  two  together;  yes, 
sir."  The  general  verdict  cairles  with  It  a 
finding  that  the  negligence  averred  caused 
appellee's  injury.  If  the  facts  do  not  permit 
such  inference,  then  the  court  erred  in  over- 
ruling the  motion  for  a  new  trial. 

Appellee  failed  to  stoop  low  enough.  He 
testifies  that  such  failure  was 'due  to  a  mis- 
calculation, and  attributes  the  same  to  the 
occupation  made  necessary  by  appellant's 
failure  to  comply  with  the  statute.  It  Is 
impossible  to  say  as  matter  of  law  that  the 
injury  was  not  fairly  attributable  to  suclt 
cause.  In  Thompson  v.  Citizens'  Street 
Railway  Company,  152  Ind.  461,  53  N.  B. 
462,  the  facts  were  that  the  person  Injured 
stepped  backward  into  danger  and  was 
struck  by  a  moving  car.  "In  a  moment  of 
confusion  and  excitement  he  miscalculat- 
ed the  space  occupied  by  the  moving  cars 
on  the  north  track,  and  was  struck  by  the 
front  part  of  the  trailer  car."  He  stepped 
back  to  get  out  of  the  way  of  horses  which 
were  upon  the  south  track,  and  so  acting 
as  that  he  had  reason  to  believe  that  he  was 
in  danger  of  being  injured  by  them.  The 
court  said:  "It  is  evident,  we  think,  that 
the  proximate  cause  of  the  accident  and 
injury  to  the  appellant  was  the  threaten- 
ing appearance  of  the  horses  drawing  the 
car  on  the  south  track."  This  reasoning, 
applied  to  the  facts  under  consideration, 
supports  the  finding  of  the  Jury:  The  cause 
of  the  miscalculation  Is  found  In  the  ex- 
trinsic circumstance,  confusion  owing  in 
the  one  case  to  a  tiireatentng  danger,  oc- 
cupation owing  to  an  extrinsic  task  in  the 
other;  the  presence  of  the  horses,  the  ab- 
sence of  a  person  to  open  the  door,  being 
alike  responsible  for  an  injury  caused  in 
the  one  case  by  a  car  running  against  the 
plaintiff  and  In  the  other  by  the  plaintiff 
being  carried  against  the  timber.  We  can- 
not say  that  the  verdict  Is  without  support, 
either  upon  the  question  of  proximate  cause 
or  contributory  negligence. 

In  the  fourth  instruction  given  by  the 
court  it  was  said,  having  reference  to  the 
section  of  the  act  above  set  out:  "This 
section  means  that  It  is  the  duty  of  the  mine 
operator,  referred  to  in  the  act;  to  designate 
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■ome  person,  other  ^an  the  driven,  to  open 
and  close  the  break-throngh  doors,  and 
whose  dnty  It  shall  be  to  see  that  the  drivers 
and  other  persons  do  not  cause  the  doors 
to  stand  open."  The  order  by  appellant  to 
its  drivers  directing  them  to  open  and  close 
the  doors  was  not  a  compliance  with  the 
statute,  which  is  not  merely  to  the  effect 
that  such  doors  shall  be  evened  and  closed, 
but  that  persons  shall  be  designated  to  open 
and  close  them,  so  that  they  may  not  be 
caused  to  stand  open  by  drivers  or  other 
persons.  This  last  specification  Implies  an 
incongruity  between  the  duties  of  ■  the 
drivers  as  such  and  the  duty  devolved  upon 
tbe  designated  person.  There  was,  there- 
fore, no  error  In  giving  the  instruction. 

The  same  considerations  are  applicable 
to  the  refusal  of  the  court  to  give  the 
nineteenth  and  twenty-flrst  instructions  re- 
quested by  appellant 

The  sixth  Instmctlon,  requested  and  re- 
fused, related  to  the  question  of  contribu- 
tory negligence.  The  sixth  Instruction  given 
covered  the  subject  fully,  and  accurately 
stated  the  law. 

The  nintb  instruction,  refused,  stated  the 
doctrine  of  assumption  of  risks  Incident  to 
the  employment.  Its  substance  is  contain- 
ed In  the  tenth  instruction  given  at  appel- 
lants request,  but  in  any  event  the  ques- 
tion is  unimportant  as  applied  to  the  facta 
proven. 

Judgment  affirmed. 

WILBT,  C.  J.,  MYERS,  P.  X,  and  BOBIN- 
BON,  BLACK,  and  OOMSTOOK,  JJ^  concur. 


(W  Ind.  App.  ISS) 
EVANS  V,  DUNLAP  et  al.    (No.  5,42a) 

(Appellate  Ck>nrt  of  Indlaiia,  Division  No.  1. 
Oct  6, 1905.) 

L  Deeds — CowsTBircnow — Estatb    Cohvbtkd 

— larK  Estate. 

A  deed  conveyin^r  property  in  general  t«rms 
to  a  grantee,  "to  have  and  to  bold  the  same  dur- 
ing his  natural  lifetime,"  which  without  the  ha- 
bendom  would  have  been  sufficient  to  convey  a 
fee,  conveyed  but  a  life  estate. 

[Ed.  Note. — For  cases  in  point  see  vol.  16, 
Cent  Dig.  Deeds,  S«  267-271,  436-444.] 

2.  Same — Remaxndeb. 

The  fact  that  the  grantor  did  not  espresnly 
dispose  of  any  remainder  was  Immaterial,  since 
a  deed  by  a  grantor  holding  the  fee,  conveying 
a  life  estate  with  or  without  a  reseryation,  con- 
fers no  title  on  the  grantor,  but  merely  operates 
to  carve  a  life  estate  out  of  tiie  fee,  leaving  the 
grantor  the  owner  of  the  remainder. 

Appeal  from  Clrcnlt  Coort,  Madison  Coun- 
ty; John  P.  McClure,  Judge. 

Action  by  James  Evans  against  Mary  Dnn- 
lap  and  others.  From  a  Judgment  for  de- 
fendants,   plaintiff  appeals.    Affirmed. 

Issac  W.  Addison  and  Kittlnger  &  Dlven, 
for  appellant    Bagot  &  Bagot,  for  appellees. 


ROBINSON,  J.  Appellant  sues  to  quiet 
title,  claiming  that  the  following  deed  con- 
veyed to  him  in  fee  the  land  therein  de- 
scribed: "Jacob  Evans,  of  Madison  county, 
in  the  state  of  Indiana,  for  ten  hundred 
dollars  conveys  and  warrants  to  James 
Evans,  of  Madison  county,  in  the  state  of 
Indiana,  the  following  described  real  estate, 
situate  in  Madison  county.  In  the  state  of 
Indiana,  to  wit:  The  southwest  quarter  of 
the  southwest  quarter  of  section  twenty- 
two  (22),  township  eighteen  (18)  north, 
range  eight  (8)  east,  containing  forty  acres, 
except  three  (8)  acres  out  of  the  southeast 
corner  of  the  above-described  forty  acres  of 
land.  To  have  and  to  hold  the  same  during 
his  natural  lifetime."  The  deed  was  sign- 
ed '  and  acknowledged  February  26,  1860, 
and  recorded  September  18,  1860. 

It  has  been  stated  as  a  general  rule  that 
reservations  and  exceptions  in  a  deed  are 
to  be  construed  against  the  grantor,  yet 
this  rule  is  to  be  applied  "only  when  the  lan- 
guage of  the  instrument  will  equally  admit 
of  either  of  two  or  more  Interpretations." 
Falley  v.  Giles,  29  Ind.  114  •,  Waldorf  v.  Elk- 
hart eta,  R.  <3o.  13  Ind.  App.  138,  41  N.  B. 
396;  8  Washb.  Real  Prop.  (4th  Ed.)  397. 
The  deed,  without  -  the  habendum  clause, 
would,  under  the  statute,  be  sufficient  to 
convey  the  fee.  But  did  the  parties  Intend 
that  the  deed  should  convey  a  leas  estate, 
and  may  this  intention  be  fairly  ascertain- 
ed from  the  language  used?  It  is  quite 
true  that  more  liberality  for  the  purpose  of 
ascertaining  intention  is  exercised  In  con- 
struing wills  than  in  construing  deeds. 
Sblmer  v.  Mann,  99  Ind.  109,  50  Am.  B^. 
82.;  Bidgeway  v.  Lanphear,  99  Ind.  251.  Tet 
every  part  of  a  deed  should  be  compared 
with  every  other  part  so  as  to  obtain  the 
sense  of  the  whole  deed;  and,  if  possible, 
all  tbp  parts  should  be  harmonized.  "And," 
as  Si  1  in  Edwards  v.  Beall,  75  Ind.  401,  "it 
is  tb't  duty  of  the  court  to  so  construe  tho 
language  of  the  deed  as  to  carry  out  tlie 
Intention,  if  this  can  be  done,  without  doing 
violence  to  the  language  used."  See,  also, 
Flagg  V.  Eames,  40  Vt  16,  94  Am.  Dec.  363 ; 
Thornton  v.  Mulqulnne,  12  Iowa,  649,  79 
Am.  Dec.  548;  Pike  v.  Munroe,  S6  Me.  809, 
68  Am.  Dea  751 ;  3  Washb.  Real  Prop.  (4th 
Ed.)  436. 

It  is  a  well-settled  general  rule  that  if. 
there  Is  an  irreconcilable  difference  between 
the  premises  and  the  habendum,  the  former . 
will  prevail  over  the  latter.  See  Chamber- 
lain V.  Runkle,  28  Ind.  App.  599,  63  N.  E. 
486,  and  cases  cited.  This  rule  is  applicable 
where  the  premises  contain  a  specific  limita- 
tion, followed  by  a  more  general  limitation 
in  the  babendiun,  as  in  the  Chamberlain 
Case ;  but  It  is  not  applicable  when  the  haben- 
dum explains,  limits,  or  qualifies  what  is 
stated  in  general  terms  in  the  premises. 
Carson  v.  McOaslin,  60  Ind.  334;  Prior  v. 
Quackeubusb,  29  Ind.  475 ;  Edwards  v.  Beall, 
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and- 


supra.  In  these  cases,  as  In  the  case  at  bar, 
the  premises  do  not  contain  a  specific  limita- 
tion, but  the  granting  part  of  the  deed  Is 
In  general  terms.  In  Carson  t.  McCaslin, 
supra,  the  language  of  the  premises  of  the 
deed  conveyed  the  property  to  "HerTcy  Mc- 
Caslin, and  his  heirs  and  assigns,  forever," 
while  the  habendum  stated  that  the  land 
was  to  be  held  by  htm  during  his  natural 
life,  and,  if  bis  wife  should  be  living  at  his 
death,  then  she  and  her  heirs  were  to  hold 
it  In  fee,  but,  If  she  should  then  be  dead,  the 
heirs  and  assigns  of  Herrey  were  to  hold  it, 
forever.  It  was  held  that  the  premises 
granted  the  land  to  Hervey  McCaslin  in  fee, 
but  that  what  was  thus  stated  in  general 
terms  In  the  premises  was  limited  by  the 
habendum  to  a  life  estate.  The  court  adopt- 
ed what  appeared  to  be,  from  all  the  terms 
of  the  deed,  taken  together,  the  manifest 
Intention  of  the  parties,  and  in  the  opinion 
said:  "It  was  well  said  by  Chief  Justice 
Tllghman  In  Wager  v.  Wager,  1  Serg.  &  R. 
374,  that  'one  of  the  most  Important  rules 
In  the  construction  of  deeds  is  to  so  construe 
them  that  no  part  shall  be  rejected.  The 
object  of  all  construction  Is  to  ascertain  the 
Intent  of  the  parties,  and  It  must  have  been 
their  intent  to  have  some  meaning  In  every 
part  It  never  could  be  a  man's  Intent  to 
contradict  himself.  Therefore  we  should 
lean  to  such  a  construction  as  reconciles  the 
different  parts,  and  reject  a  construction 
which  leads  to  a  contradiction.  The  prem- 
ises of  a  deed  are  often  expressed  In  general 
terms,  admitting  of  various  explanations  in 
a  subsequent  part  of  the  deed.  Such  ex- 
planations are  usually  found  in  the  haben- 
dum.' "  This  language  Is  quoted  with  approv- 
al In  Prior  v.  Quackenbush,  supra,  and  Ed- 
wards v.  Beall,  supra. 

If  we  take  all  the  terms  of  the  deed  to- 
gether, It  was  manifestly  the  Intention  of  the 
parties  to  convey  a  life  estate  to  the  grantee. 
The  granting  clause  Is  expressed  in  general 
terms.  It  must  be  presumed  that  the  parties 
had  some  purpose  in  view,  when  they  follow- 
ed the  description  of  the  land  with  the  words 
"To  have  and  to  hold  the  same  during  his 
natural  lifetime."  Those  words  were  mani- 
festly Intended  to  limit  and  define  the  estate 
which  the  grantee  should  have  in  the  proper- 
ty granted.  The  limitation  "for  and  during 
the  natural  lifetime"  of  the  grantee  could 
have  been  set  out  In  the  premises;  but  the 
intention  to  convey  a  life  estate  only  would 
not  have  been  any  the  more  manifest  In  that 
case  than  this.  Under  the  doctrine  of  the 
Prior,  Carson,  and  Edwards  Cases,  supra, 
the  habendum  clause  cannot  be  held  void,  but 
must  be  construed  as  limiting  the  estate 
which  Is  granted  in  general  terms  by  the 
premises.  The  limitation  In  the  habendum 
Is  to  be  given  the  same  effect  it  would  have 
If  It  had  been  expressed  In  the  granting  part 
of  the  deed. 

The  fact  that  the  grantor  did  not  expressly 
dispose  of  any  remainder  adds  nothing  to 
appellant's  claim.    If  the  grantor  bad,  In 


the  premises  of  the  deed,  expressly  conveyed 
a  life  estate  to  the  grantee,  there  would  have 
been  no  remainder  to  dispose  of.  Holding 
the  fee,  he  would  simply  have  taken  out  of 
that  a  life  estate  and  conferred  it  upon  the 
grantee.  Such  a  deed,  with  or  without  a 
reservation,  would  coatet  no  title  whatever 
upon  the  grantor.  He  still  held  all  that  he 
had  not  conveyed  away.  He  held  the  fee 
subject  to  the  life  estate  he  had  created  by 
the  deed,  and  at  the  expiration  of  the  life 
estate  nothing  would  pass  back  to  him.  See 
Clark  V.  Hlllis,  134  Ind.  421,  S4  N.  E.  13. 
Judgment  affirmed. 


(t6  Ind.  App.  17» 
BOTKINS  V.  STATE.    (No.  6,637.) 
(Appellate  Court  of  Indiana,   Division  No.  1. 
Oct.  4,  1805.) 

1.  Information— SuBPLtrsAQB. 

Bums'  Ann.  St.  1901,  i  1825,  provides  that 
no  information  shall  be  quashed  on  account  of 
any  repugnancy  or  sorplusage.  Section  7283c 
declares  it  unlawful  for  the  proprietor  of  a 
saloon  to  "permit"  any  person  to  go  into  the 
saloon  room  at  times  when  the  sale  of  liquor  is 
prohibited  by  law.  Held,  that  an  allegation 
that  defendant  did  unlawfully  "anfer,  allow, 
and  permit"  a  certain  person  to  go  mto  the 
saloon  room  on  a  day  when  the  sale  of  liquor 
was  prohibited  by  law  was  sufflcieht,  excluding 
the  words  "suffer''  and  "allow,"  which  would  be 
rejected  as  surplusage. 

2.  iNTOxioATiNe     Liquors— RxQXTULTioNB— 
Offenses. 

A  conviction  of  a  violation  of  Bums'  Ann. 
St.  1901,  S  7283c  declarbig  it  unlawful  for  the 
proprietor  of  a  saloon  to  permit  any  person  to 
go  into  the  saloon  room  at  times  when  the  sale 
of  liquor  is  prohibited  by  law,  should  not  be 
sustained  where  the  person  who  entered  the 
saloon  at  the  prohibited  time  did  so  in  violation 
of  orders  of  the  saloon  keejier,  given  in  good 
faith,  with  the  intention  and  expectation  that 
they  should  be  obeyed. 
8.  SAitB— Questions  for  Jurt. 

In  a  prosecution  of  a  saloon  keeper  for 
violation  of  Bums'  Ann.  St.  1901,  {  7283c 
declaring  it  unlawful  for  the  proprietor  of  a 
saloon  to  permit  any  person  to  go  into  the 
saloon  room  at  times  when  the  sale  of  liquor  is 
prohibited  by  law,  whether  an  order  of  the 
saloon  keeper  forbidding  his  bartender  to  enter 
the  saloon  during  prohibited  times  was  given 
in  good  faith  or  not  held,  under  the  evidence, 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  voL  29, 
Cent.  Dig.  Intoxicating  Liquors,  |  32S.] 

4.  Cbiuinai,  Law— Affeaii— CoHCLUBiVKirEss 
OF  Verdict. 
Where  there  is  any  properly  admitted  evi- 
dence before  the  jury  from  which  inferences 
may  be  drawn  to  sustain  their  verdict,  the 
question  of  the  sufficiency  of  the  evidence  to 
sustain  the  verdict  is  one  of  fact,  and  not  of 
law,  and  Is  within  the  exclusive  control  of  lite 
trial  court. 

Appeal  from  Circuit  C!onrt,  Adams  Ck>un- 
ty;   R.  K.  Erwto,  Judge. 

L.  O.  Botkins  was  convicted  of  a  violation 
of  the  liquor  law,  and  appeals.    Affirmed. 

Shatter  Peterson  and  S.  A.  M.  Butcher, 
for  appellant  C.  W.  Miller,  Atty.  Oen.,  W. 
C.  Orake,  C.  C.  Hadley,  and  L.  O.  Roths- 
child, for  the  Stot%,gt^edbyV^OOgle 
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MYERS,  P.  J.  TTpon  affidavit  and  Infor- 
mation based  upon  section  7283c.  Burns' 
Ann.  St  1901,  appellant,  a  retail  liquor  deal- 
er, was  tried  and  convicted  In  tbe  court 
below  of  permitting  one  William  Hall  to 
go  Into  a  room  kept  by  appellant  for  tbe 
sale  of  Intoxicating  liquors,  and  at  a  time 
wben  the  sale  of  such  liquor  was  prohibited 
by  law;  tbe  said  Hall  not  being  a  member 
of  appellant's  family.  From  a  Judgment 
against  appellant  In  favor  of  tbe  state,  he 
prosecutes  this  appeal,  and  assigns  as  error : 

^(1)  The  overruling  of  his  motion  to  quash 
fbe  affidavit  and  information." 

The  Information  follows  the  affidavit  and 
charges  that  "said  L.  O.  Botklns,  being  then 
and  there  the  holder  of  said  license,  *  * 
*  did  then  and  there  upon  a  day  when  the 
sale  of  such  liquors  was  prohibited  by  law, 
to  wit,  on  Sunday,  tbe  29th  day  of  May, 
1904,  unlawfully  suffer,  allow,  and  permit  a 
person  other  than  himself  or  member  of  his 
family,  to  wit,  one  William  Hall,  to  then 
and  there  go  into  such  room."  Appellant 
contends  that  tbe  Information  does  not  sub- 
stantially follow  the  language  of  the  statute, 
and  is  therefore  bad.  Tbe  pleader  uses 
tiie  words  "suffer"  and  "allow,"  in  addition 
to  the  word  "permit,"  as  found  in  the  stat- 
ute. In  this  particular  we  cannot  agree 
with  appellant's  contention.  In  our  opinion 
the  words  "suffer"  and  "allow"  may  be 
treated  as  surplusage,  and  with  such  dis- 
position of  these  words  the  information  suf- 
ficiently charges  the  offense  as  defined  by 
section  7283c,  supra.  Any  other  disposition 
of  this  question  would  be  in  conflict  with 
section  1825,  Bums'  Ann.  St  1901,  which  ex- 
pressly provides  that  no  indictment  or  in- 
formation shall  be  quashed  on  account  of 
the  use  of  "any  surplusage  or  repugnant  al- 
legation, when  there  is  sufficient  matter  al- 
leged to  indicate  the  person  chargred."  See, 
also.  State  v.  White,  129  Ind.  153,  28  N.  E. 
^5;  Musgrave  v.  State,  133  Ind.  297,  32 
N.  B.  885;  Drake  v.  State,  145  Ind.  210,  41 
N.  B.  799,  44  N.  R  188;  Fisher  v.  State,  2 
Ind.  App.  365,  28  N.  E.  565. 

"(2)  Tbe  court  erred  in  overruling  his 
motion  for  a  new  trial." 

By  bis  motion  for  a  new  trial,  appellant 
asserts  that  there  is  no  evidence  to  support 
the  verdict;  that  the  verdict  is  contrary  to 
the  evidence,  and  is  not  sustained  by 
the  evidence.'  The  uncontradicted  evidence 
shows  that  at  the  time  of  the  alleged  viola- 
tion appellant's  business  was  that  of  selling 
Intoxicating  liquors,  and  the  place  where 
carried  on  was  in  a  room  fronting  on  Line 
street  in  tbe  town  of  Geneva,  in  Adams 
county,  Ind.;  that  one  William  Hall  was 
Ms  bartender,  and  at  the  time  not  a  mem- 
ber of  his  family;  that  Hall,  to  tbe  knowl- 
edge and  with  the  consent  of  appellant,  had 
a  key  to  the  door  of  appellant's  barroom; 
that  on  Sunday,  May  29,  1904,  by  means  of 


said  key.  Hall  unlocked  the  door  and  entered 
the  room  and  place  where  the  business  of 
appellant  was  carried  on;  that  others  were 
In  a  room  immediately  in  the  rear  of  appel- 
lant's barroom,  tbe  two  rooms  being  con- 
nected by  an  open  door.  Oren  K  Whlteman, 
a  witness  for  the  state  and  marshal  of  tbe 
town  of  Geneva,  testified  that  he  saw  Hall 
in  tbe  saloon,  and  that  Hall  and  two  other 
persons  and  himself  left  said  rear  room 
through  a  door  leading  to  the  alley,  and 
that  within  a  few  minutes  after  leaving 
Hall  he  met  appellant  near  the  front  door 
of  the  saloon,  and  told  him  that  he  bad 
caught  Hall  "in  there  [meaning  tbe  saloon] 
again,"  and  in  response  appellant  said: 
"I  have  told  him  to  be  more  careful  about 
going  in  there.  I  told  him  to  be  more  care- 
ful and  not  let  you  see  him  there."  As  to 
what  was  said  between  appellant  and  the 
witness  upon  this  occasion  there  is  sharp 
conflict  Appellant  testlfled  that  be  bad  or- 
dered Hall  to  keep  away  and  out  of  his 
place  of  business  during  prohibited  hours, 
and  that  he  did  not  know  Hall  was  in  the 
saloon,  and  that  he  was  not  in  there  with 
appellant's  consent  or  permission.  Hall  cor- 
roborated the  evidence  of  appellant  Fen 
Reynolds,  another  barkeeper  of  appellant 
also  testified  that  he  heard  appellant  give 
Hall  orders  to  stay  out  of  the  saloon  on 
Sunday. 

Appellant  insists  that  this  case  comes 
clearly  within  the  case  of  Wilson  v.  State, 
19  Ind.  App.  389,  46  N.  a  1050  and 
Rosenbanm  v.  State,  24  Ind.  App.  510,  67 
N.  E.  156.  This  court  In  deciding  the 
Wilson  Case,  found  that  there  was  absolute- 
ly no  evidence  that  Wilson  permitted  his 
bartender  to  go  into  the  saloon,  or  knew  or 
in  any  way  assented  to  bis  being  in  there 
during  prohibited  hours.  "On  the  contrary, 
the  uncontradicted,  unlmpeached  evidence  is 
to  tbe  effect  that  appellant  did  all  be  could 
reasonably  be  expected  to  do  to  prevent  the 
violation  of  the  law  at  his  place  of  busi- 
ness ;"  that  Wilson  was  not  in  the  city  where 
his  business  was  located,  and  had  not  been 
for  more  than  a  month  prior  thereto.  Un- 
der substantially  this  state  of  facts,  this 
court  held,  as  a  matter  of  law,  Wilson  not 
guilty,  and  reversed  the  case.  In  the  Rosen- 
baum  Case,  the  proprietor  of  the  saloon  was 
indicted  and  convicted  of  selling  intoxicat- 
ing liquors  on  Sunday.  Upon  the  trial  it  ap- 
peared that  the  liquor  was  sold  by  a  bar- 
tender from  a  cold  storage  room  belonging 
to  Roscnbaum,  and  not  in  the  room  where 
he  was  engaged  in  business,  and  that  his 
bartender  bad  no  key  or  means  of  Ingress 
into  the  room  where  the  business  was  car- 
ried on,  and  that  Rosenbaum  had  no  knowl- 
edge of  such  sale,  nor  did  he  consent  there- 
to, and  the  sale  was  made  in  violation  of 
his  instructions  to  the  bartender  not  to  sell 
liquor  on  Sunday  under  penalty  of  discharge. 
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The  Wilson  and  Rosenbanm  Cases  rest  up- 
on the  theory  that  there  was  no  evidence 
whatever  from  which  an  Inference  could 
be  drawn  toidlng  to  show  a  permit  or  con- 
sent by  the  principal  to  hte  agent  or  servant 
to  do  the  unlawful  act  charged  against  the 
principal,  while  In  the  case  at  bar  there  Is 
some  evidence  from  which  an  Inference  of 
consent  or  a  permit  by  appellant  to  his  bar- 
keeper to  commit  the  violation  might  be  In- 
ferred, as,  for  Instance,  the  Intrusting  with 
the  barkeeper  a  key  to  the  door  of  the  room, 
which  under  the  law  during  prohibited  hours 
he  was  forbidden  to  enter,  and  the  state- 
ment of  appellant  to  the  marshal  on  the 
evening  of  the  day  of  the  alleged  violation. 
All  of  this  evidence  the  Jury  had  a  right  to 
consider  as  circumstances  tending  to  show 
want  of  good  faith  in  the  orders  given  his 
bartender  on  Saturday  evening  not  to  enter 
the  saloon  on  Sunday. 

Black,  In  his  work  on  Intoxicating  Liquors 
(section  S69),  aptly  states  the  rule  support- 
ed by  authority,  that  "where  the  defense 
Is  that  the  agent  violated  the  direction  or 
instruction  requiring  him  not  to  make  such 
sales  It  must  be  shown  that  the  order  was 
given  honestly  and  In  good  faith  and  with 
the  Intention  and  expectation  that  it  would 
be  obeyed,  and  the  question  whether  or  not 
the  order  was  bo  given  Is  for  the  Jury  to 
determine."  So  to  this  case,  If  the  order 
of  appellant  to  Hall  was  to  stay  out  of  the 
room  where  appellant  was  engaged  In  sell- 
ing totoxlcatlng  liquors  during  prohibited 
hours,  and  such  orders  were  given  In  good 
faith,  and  with  the  Intention  and  expecta- 
tion that  they  should  be  obeyed,  and  they 
were  not  obeyed,  a  conviction  ought  not  to 
stand;  but  under  the  settled  rules  of  law 


to  this  state  this  court  Is  not  authorized 
to  disturb  the  Judgment  of  the  lower  court, 
based  upon  a  verdict  of  a  Jury,  unless  the 
question  presented  Is  purely  a  question  of 
law;  and  a  question  of  law  on  tbe  sufficien- 
cy of  the  evidence  only  arises  where  there 
Is  no  evidence  to  support  a  fact  essential 
to  the  upholding  of  the  verdict  If  there 
Is  any  properly  admitted  evidence  before 
the  Jury  from  which  Inferences  might  be 
drawn  to  sustato  their  verdict,  the  question 
then  becomes  one  of  fact,  and  within  the 
exclusive  control  of  the  trial  court,  and  is 
not  wlthto  the  provtoce  of  this  court  at  all. 
Smith  v.  State,  24  Ind.  .^>p.  417,  66  N.  B. 
924;  Schnuer  v.  State,  18  Ind.  App.  226,  47 
N.  E.  843;  Shields  v.  State,  149  Ind.  395, 
49  N.  B.  361;  Braxton  v.  State,  157  Ind. 
213,  61  N.  E.  106;  Eosenbarger  v.  State,  164 
Ind.  425,  56  N.  E.  914;  Slberry  v.  State, 
1^  Ind.  684,  39  N.  E.  036;  Madden  v.  State, 
148  Ind.  183,  47  N.  B.  220;  Deal  v.  State, 
140  Ind.  354,  39  N.  B.  930 ;  Gtocinnatl,  eta. 
Ry.  Co.  T.  Madden.  184  Ind.  462,  34  N.  B. 
227. 

In  our  opinion  there  is  enough  evidence 
to  the  record  to  this  case,  although  exceed- 
togly  conflicting,  to  make  the  material  aue»- 
tion  here  presented  one  of  fact  and  not  of 
law;  and,  if  the  Jury  fell  toto  error,  it  Is 
clearly  a  caise  where  it  was  the  duty  of  the 
trial  court  to  correct  such  error  in  its  ruling 
on  a  motion  for  a  new  trial.  It  is  to  be 
presumed  that  In  passtog  upon  the  motion 
for  a  new  trial  the  trial  court  took  toto  con- 
sideration the  oi^ortunlties  and  meanfl  It 
had  of  weighing  such  evidence,  and  Its  ded- 
Blon  Is  conclusive  upon  this  oourb  Deal  t. 
State,  supra. 

Judgment  affirmed. 
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(38  Ind.  App.  lES) 

CONSOIilDATED  TBAOTION  CO.  T. 
JORDAN.    (No.  6,489.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  3, 1905.) 

1.  £UINENT      DOHAIN  —  CONDKMNATIOH      FOB 

RoHT  OS  Way— MEAflTJBK  of  Damages— In- 

STBUCTIONS. 
The  instruction,  In  proceedings  to  condemn 
land  for  a  railroad  right  of  way,  that  the  dam- 
ages are  to  be  determined  by  finding  the  value 
of  the  land  remaining  after  the  company  has 
appropriated  its  right  of  way  and  built  its  road, 
and  determining  the  value  of  the  entire  lot  as 
it  now  is,  and,  deducting  one  from  the  other,  the 
difference  being  the  measure  of  damages,  suf- 
ficiently states  the  measure  of  damages,  the 
difference  in  value  of  the  real  estate  at  the  time 
of  the  appropriation,  and  the  value  of  the  resi- 
due after  the  strip  is  talcen. 

2.  Evidbhce—Opinionb— Value  or  Land. 

A  witness  who  has  testified  as  to  his  knowl- 
edge of  land  in  question  is  competent  to  give 
his  opinion  as  to  its  value  before  and  after  ap- 
propriation of  a  right  of  way  through  it,  basing 
hia  opinion  on  the  facts  to  which  he  has  testi- 
fied, though  he  shows  that  he  is  not  familiar 
with  the  value  of  lands  in  the  neighborhood, 
and  knows  of  only  one  transfer. 

3.  Appeal  —  HABMI.K8S     Ebbob  —  BEjBcxiNa 

BVIOKNCB. 

Rejecting  testimony  of  a  railroad  com- 
pany's witness  that  the  damages  from  its  ap- 
propriation of  land  for  a  right  of  way  was  only 
$200  is  harmless;  the  company  having  intro- 
duced the  testimony  of  many  other  witnesses 
that  the  damages  were  only  from  $45  to  $150. 

4.  EiciHENi   DoUAiN— Damages— Evidence. 

In  proceedings  to  determine  damages  for 
condemnation  of  land  for  a  railroad  right  of 
way,  it  is  not  error  to  admit  evidence  of  a  cat 
in  the  t^ade  of  the  road  along  by  the  land  in 
question. 

Appeal  from  Gircnlt  Court,  Hendricks 
County ;  Tbomas  J.  Cofer,  Judge. 

Proceedings  by  the  Consolidated  Traction 
Company  against  John  A.  Jordan  to  appro- 
priate land  for  a  right  of  Way.  From  the 
Judgment  for  damages,  the  company  appeals. 
Affirmed. 

James  L.  Clark,  for  appellant  Brill  & 
Harvey  and  T.  S.  Adams,  for  appellee. 

WILBY,  C  J.  Appellant  filed  Its  instru- 
ment of  appropriation  in  the  office  of  tbe 
clerk  of  the  Hendricks  circoit  conrt,  by  which 
It  Bought  to  appropriate  for  Its  right  of  way 
certain  lands  belonging  to  appellee.  Such 
proceedings  were  had  that  appraisers  were 
appointed  and  filed  their  report  of  damages 
assessed  in  favor  of  appellee.  Within  Hie 
time  fixed  by  statute  ai^ellee  filed  his  ex- 
ceptions to  the  rqimrt  on  accoimt  of  the  In- 
adequacy of  the  damages  assessed.  Upon 
the  Issues  joined  by  the  instrument  of  ap- 
propriation and  appellee's  exceptionB  thereto, 
the  cause  was  tried  before  a  jury,  resulting 
ia  a  general  verdict  assessing  his  damages 
at  $600.  Appellant's  motion  for  a  new  trial 
was  oTO'niled,  and  the  only  error  assigned 
Is  the  ruling  on  such  motioa  A  reversal 
Is  asked  upon  three  grounds:  (1)  Because 
the  conrt  erred  In  giving  Instruction  No.  3; 


(2)  because  of  the  admission  of  certain  evi- 
dence on  behalf  of  appellee ;  (3)  because  th<r 
court  refused  to  admit  certain  evidence  on 
behalf  of  appellant 

The  Instruction  complained  of  is  as  fol- 
lows: "The  question  which  you  are  called 
upon  to  try  is  to  asoertain  how  much  damage 
the  plaintiff,  Jordan,  will  sustain  by  reason 
of  the  appropriation  of  his  real  estate  and 
the  conBtruction  of  their  road  thereon.  This 
question  you  will  determine  by  finding  the 
value  of  the  land  that  remains  after  the  com- 
pany has  appropriated  Its  right  of  way  and 
built  Its  road,  and  by  determining  the  value 
of  the  entire  lot  as  it  now  is  and  deducting 
one  from  the  other,  and  the  difference  will 
be  the  measure  of  plaintiff's  damage."  The 
measure  of  damages  to  a  landowner  for  land 
appropriated  for  a  railroad  right  of  way  Is 
the  difference  in  the  value  of  the  real  estate 
at  the  time  of  the  appropriation  and  the 
value  of  the  residue  after  the  strip  is  taken 
under  the  appropriation  proceedings.  Chi- 
cago, etc.,  By.  0>.  v.  Mason,  26  Ind.  App.  395, 
69  N.  B.  185;  BvansviUe,  etc..  By.  Co.  v. 
Swift,  128  Ind.  34,  27  N.  E.  420 ;  Indianap- 
olis, etc.,  By.  Co.  V.  Pugh,  85  Ind.  279; 
Indiana,  etc..  By.  Co.  v.  Allen,  100  Ind.  409. 
While  the  instruction  complained  of  does 
not  announce  this  rule  in  as  clear  and  ex- 
plicit language  as  it  might,  we  do  not  think 
that  It  materially  departs  from  the  rule 
which  is  BO  well  established  In  this  state. 
We  do  not  think  there  was  any  error  in 
giving  this  instruction. 

Complaint  is  made  because  the  trial  court 
over  the  objection  of  appellee,  refused  tc 
allow  the  witness  Logan  S^  Ha  if  acre  to  an- 
swer a  question  as  to  the  value  of  appellee's 
real  estate  just  as  it  was  at  the  date  of  the 
trial  without  any  railroad  on  it  It  is  con- 
tended by  counsel  for  appellee  that  the  court 
correctly  sustained  the  objection,  on  the  . 
ground  that  the  witness  had  not  shovm  him- 
self competent  to  answer  it  Appellee's  land 
was  in  the  town  or  village  of  Pittsboro.  The 
witness  lived  about  two  miles  north  of  Pitts- 
boro, where  he  owned  real  estate  and  had 
lived  for  about  18  years.  The  witness  dis- 
closed by  his  answers  to  preceding  questions 
that  he  kneiv  the  location  and  surroundings 
of  appellee's  land;  that  he  had  made  meas- 
urements of  this  particular  land  with  refer- 
ence to  the  buildings  upon  It;  the  amount 
appropriated  for  the  right  of  way ;  the  partic- 
ular manner  and  direction  the  proposed 
road  would  pass  over  and  through  it;  and 
that  he  observed  there  were  some  fruit  trees 
upon  it  It  was  also  disclosed  by  his  evi- 
dence that  be  was  not  familiar  with  the  value 
of  lands  in  the  neighborhood  of  Pittsboro, 
and  that  he  only  knew  of  one  transfer.  Upon 
these  facts  It  Is  urged  by  counsel  for  appellee 
that  he  had  shown  himself  Incompetent  to 
express  an  opinion  as  to  the  value  of  appel- 
lee's land,  both  before  and  after  the  appropri- 
ation for  right  of  way.  The  rule  In  this 
state  is  that,  where  a  witness  has  ieBtlfied^ 
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aB  to  tbe  knowledge  of  the  very  property  in 
cODtroversy,  be  is  competent  to  give  his  opin- 
ion as  to  its  value,  basing  such  opinion  upon 
the  facts  to  wliich  he  has  already  testified. 
Evansvllle,  etc.,  Ry.  Co.  v.  Fettlg,  130  Ind. 
61,  29  N.  E.  407;  Smith  ▼.  Indianapolis,  etc., 
Ry.  Co.  80  Ind.  233 ;  Chicago,  etc.,  Ry.  Co.  ▼. 
Burden,  14  Ind.  App.  512,  43  N.  E.  155.  Un- 
der these  authorities  it  was  error  for  the 
court  to  refuse  to  permit  the  witness  to  an- 
swer the  question.  '  In  this  connection  it 
was  said  in  ETanaville,  etc.,  R.  R.  Ga  ▼.  Fet- 
tlg, supra,  that  "the  extent  of  the  witness' 
information  affects  the  weight  of  his  testi- 
mony, but  not  its  competency.  Special  knowl- 
edge relating  to  the  value  of  lands  in  that 
locality  would,  no  doubt,  add  value  and 
weight  to  his  opinion."  Considering  the 
whole  record,  however,  we  do  not  think  the 
MTor  in  refusing  to  allow  the  witness  to  an- 
swer the  question  as  to  the  values  is  suffl- 
dent  to  reverse  the  judgment  Appellant  of- 
fered to  prove  by  the  witness,  in  answer  to 
the  question,  that  the  value  of  appellee's 
land  without  the  railroad  was  $1,200,  and 
with  it  was  $1,000.  The  record  shows  that 
appellant  introduced  a  great  number  of  wit- 
nesses as  to  the  value  of  appellee's  land  be- 
fore and  after  the  construction  of  the  rail- 
road. These  several  witnesses  placed  the 
value  of  the  land  with  the  road  constructed 
at  from  $45  to  $150  less  than  it  would  be 
without  the  road.  In  tbe  light  of  these  facts, 
we  cannot  believe  that  appellant  was  prej- 
udiced by  the  exclnsion  of  the  evidence. 

It  is  next  insisted  that  it  was  orror,  in 
overruling  appellant's  objection,  to  permit 
a  witness  to  ansiver  the  following  question: 
"Now  then  tell  what  kind  of  a  cut  this  road 
has,  whether  or  not  they  have  it  cut  down 
there  part  of  the  work  done  on  this  road  as 
It  approached  the  east  esnd?"  We  have  quot- 
ed the  question  literally.  The  answer  was: 
"There  is  a  cut  that  con>es  up  there  to  the 
ground  where  they  aim  to  use  at  the  east 
end."  Both  the  question  and  the  answer 
seem  almost  unintelligible;  but,  from  the 
context  it  appears  that  an  attempt  was  made 
to  show  that  there  was  a  cut  in  the  grade 
along  by  appellant's  land.  We  are  unable 
to  see  any  error  in  the  admission  of  this 
evidence.  This  disposes  of  all  the  questions 
discussed. 

Judgment  affirmed. 


(3e  Ind.  App.  207) 

CROWE  et  al.  v.  BBEM.    (No.  5,478.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Oct.  6,  1905.) 

1.  Bn-Ls  Airo  Notes — Constbuctioh — Matu- 
Brrr  BY  Installments. 
A  note  for  $800,  commencing,  "90  days 
after  date,  we  promise  to  pay  $800,  and  there- 
after providing,  "Payments  to  be  $10  per  month, 
or  more  if  maker  desires,"  is  an  installment 
note,  payable  $10  per  month. 


2.  Same— Action— Coicpi^iRT. 

The  complaint  in  an  action  on  a  note  for 
$800,  payable  $10  per  month,  and  containing  no 
provision  declaring  tbe  entire  amount  due  on 
default  in  a  payment,  states  a  cause  of  action 
for  $130,  and  no  more ;  the  action  being  com- 
menced 29  months  after  date  of  note,  and  the 
complaint  showing  that  only  $160  had  been  paid. 
8.  Alteration  of  Ihstbuments— Matkbial- 
ixy. 

An  alteration  of  a  note  which  does  not 
change  its  effect  is  immaterial,  and  does  not 
invalidate  it. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Alteration  of  Instroments,  {  4.] 

Appeal  from  Circuit  Court,  Owen  County; 
David  B.  Watson,  Special  Judge. 

Action  by  John  S.  Beem  against  Benjamin 
P.  Crowe  and  another.  Judgment  for  plain- 
tiff.   Defendants  appeal.    Reversed. 

Thomas  6.  Spangler,  for  appellants.  John 
L.  Duncan  and  Willis  Hickam,  for  appellee. 

WILSnr,  C.  J.  Appellee  sued  appellants 
upon  a  note,  of  which  the  following  is  a  copy: 
"$800.00.  Spencer,  Ind.,  Dec.  25,  1900.  90 
days  after  date,  we  promise  to  pay  to  the  or- 
der of  John  S.  Beem,  at  Spencer,  Indiana, 
eight  hundred  dollars,  value  received,  without 
any  relief  from  valuation  and  appraisement 
laws  with  Interest  at  8  pw  cent,  per  annum 
from  date  nntil  paid,  and  attorney's  fees. 
The  drawers  and  indorsers  severally  waive 
presentment  for  payment,  protest,  and  notice 
of  protest,  and  nonpayment  of  this  note. 
Payments  to  be  $10.00  per  month,  or  more  If 
maker  desires.  90  days'  time  allowed  on  all 
payments.  No  Interest  to  be  paid  until  note 
is  paid."  On  the  back  of  the  note  were  In- 
dorsed 16  separate  payments  of  $10  each,  the 
first  of  which  was  on  tbe  25th  day  of  Decem- 
ber, 1900,  and  the  last  of  which  was  June  7, 
1902,  aggregating  $160.  Appellants  filed  « 
Joint  answer  in  six  paragraphs.  The  first 
was  a  general  denial,  and  tbe  second  and 
third  pleas  of  payment  before  the  commoice- 
meht  of  the  action.  The  fourth  paragraph 
averred  that  the  note  sued  on  was  executed 
on  the  25th  day  of  December,  19(X),  and  was 
to  draw  Interest  at  8  per  cent,  from  Its  date; 
that  it  was  agreed  between  the  maker,  Ben- 
jamin P.  Crowe,  and  the  payee,  that  said  note 
should  be  due  and  payable  by  the  month.  In 
tbe  sum  of  $10  per  month,  or  more  If  the 
maker  desired,  and  that  90  days'  time  sbonld 
be  allowed  on  ail  payments,  and  that  no  In- 
terest should  be  paid  until  the  principal  was 
fully  paid;  that  said  agreement  was  inserted 
in  and  made  a  part  of  said  note  as  follows: 
"Payments  to  be  $10.00  per  month,  or  more 
if  maker  desires.  90  days'  time  allowed  on 
all  payments."  It  was  also  further  agreed 
that  the  makers  of  said  note  should  l>e  allow- 
ed 8  per  cent,  interest  on  each  payment  from 
the  date  of  the  same  until  the  note  was  fully 
paid;  said  agreement  being  In  the  following 
words:  "No  interest  to  be  paid  nntil  note  is 
paid.    8  per  cent.  Interest  allowed  maker  on 
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all  payments  made  from  date  of  paymeota 
until  note  Is  all  paid."  It  Is  further  averred 
that  appellants  paid  upon  said  note  18  sepa- 
rate and  distinct  payments,  ranging  from 
December  25,  1900,  to  October  4,  1902,  and 
that  each  of  said  payments,  with  the  excep- 
tion of  one,  was  In  the  sum  of  $10,  and  that 
one  of  said  payments,  to  wit,  March  4,  1901, 
was  in  the  sum  of  $100,  all  aggregating  $270, 
and  that  by  the  terms  of  said  note  appellants 
are  entitled  to  8  per  cent  Interest  on  each 
of  said  payments  from  the  date  they  were 
made,  aggregating  the  sura  of  $45.  It  Is  then 
charged  that  there  were  only  26  payments,  or 
$2G0,  due  on  the  note  at  the  time  the  action 
was  commenced,  and  that  appellants  were 
entitled  to  credits  thereon  in  the  sum  of  $315, 
which  left  nothing  due  at  the  time  of  the 
commencement  of  the  suit.  In  the  fifth  para- 
graph of  answer  appellants  admit  that  they 
signed  a  note  payable  to  appellee  for  the  snm 
of  $800,  dated  December  25,  1900,  that  the 
appellant  Crowe  was  principal  and  appellant 
Carter  surety  thereon,  and  that  said  Crowe 
received  all  of  the  consideration..  It  Is  then 
averred  that  after  they  signed  the  note  and 
the  same  was  delivered  to  appellee,  without 
their  knowledge  or  consent  appellee  materi- 
ally altered  and  changed  said  note  by  insert- 
ing the  figures  "90"  at  the  beginning  of  said 
note,  and  Just  before  the  word  "days,"  thus 
making  said  note  read,  "90  days  after  date," 
etc,  and  thus  attempting  to  make  said  note 
due  90  days  after  date,  instead  of  by  the 
month,  as  originally  provided  in  said  note, 
when  said  note  at  the  time  it  was  delivered 

to  appellee  read,  " days  after  date,  we 

promise  to  pay,"  etc.,  with  the  conditions  as 
In  the  note  filed  with  the  complaint  In  the 
sixth  paragraph  of  answer  appellants  admit 
the  execution  of  the  note,  but  allege  that  at 
the  time  It  was  signed  and  delivered  to  ap- 
pellee such  note  was  written  and  printed  and 
read    as   follows:    "$800.0O.    Spencer,   Ind., 

Dee  25,  1900.    days  after  date,  we 

promise  to  pay  to  the  order  of  John  S.  Beem, 
at  Spencer,  Indiana,  eight  hundred  dollars" — 
with  the  conditions  and  provisions  stated 
(Herein,  as  set  out  in  the  copy  of  the  note  filed 
with  tiie  complaint.  It  la  then  averred  that 
after  the  execution  of  the  note  appellee  mate- 
rially altered  and  changed  the  same  In  this: 
"He  Inserted  the  figures  '90'  In  said  note.  Im- 
mediately preceding  the  word  'days'  at  the 
beginning  of  said  note,  thus  making  said  note 
read,  '90  days  after  date,  we  promise  to  pay 
to  the  order  of  John  S.  Beem,  at  Spencer, 
Indiana,  eight  hundred  dollars,'  together  with 
the  farther  conditions  and  provisions  set  out 
In  said  note,  the  same  as  set  out  in  the  copy 
of  note  filed  with  plaintiff's  complaint;  thus 
making,  or  attempting  to  make,  the  whole  of 
said  note  due  and  payable  90  days  &ttet  date, 
all  Tvithout  the  consent  of  these  defendants 
or  either  of  them."  The  fifth  and  sixth  para- 
graphs of  answer  were  verified.  A  demurrer 
to  the  fifth  and  sixth  paragraphs  of  answer 
was  sustained,  and  the  cause  put  at  Issue  by 


a  reply  In  general  denial.  Trial  by  the  court 
resulting  in  a  general  finding  and  Judgment 
for  appellee  In  the  sum  of  $741.21.  Appel- 
lants' motions  for  a  new  trial  and  to  modify 
the  judgment  were  overruled.  In  their  as- 
signment of  errors  appellants  for  the  first 
time  attack  the  snfilclency  of  the  complaint 
They  also  aver  error  In  each  of  the  adverse 
rulings  against  than  to  which  we  have  re- 
ferred. 

Counsel  for  appellants  argues  that  the  com- 
plaint does  not  state  facts  sufficient  to  con- 
Btitnte  a  cause  of  action,  for  the  reason  that 
It  proceeds  upon  the  theory  that  the  note 
matured  90  days  after  date,  and  that  the  en- 
tire amount  was  then  due,  while  on  its  face 
it  shows  that  it  was  an  installment  note,  and 
that  only  $10,  or  more  at  the  option  of  the 
maker,  was  due  and  payable  monthly.  Our 
first  inquiry  must  therefore  be  directed  to  the 
character  of  the  instrument  sued  on,  which  is 
the  contract  between  the  parties.  The  con- 
tract Is  an  unusual  one,  but  not  difficult  of 
interpretation.  The  first  part  of  it  Is  In  the 
usual  and  commercial  form  of  a  promissory 
note,  and  would  be  a  complete  contract  with- 
out the  additional  clauses.  Including  the 
word  "payments,"  and  all  that  follows  It, 
were  evidently  written  in  and  added  to  the 
usual  printed  form,  and  this  is  conceded. 
While  the  first  part  of  the  note  contains  the 
stipulation,  "90  days  after  date,  we  promise 
to  pay,"  etc.,  the  added  stipulations  control, 
and  evidently  express  the  intentlona  of  the 
parties.  That  is,  appellants  (the  makers) 
promised  to  pay  appellee  (the  payee)  $800  at 
the  rate  of  $10  per  month  after  date,  vrith  an 
option  given  to  the  makers  to  pay  more  than 
$10  per  month  if  they  desired.  That  is,  the 
debt  of  $800  matured  at  the  rate  of  $10  per 
month,  and  on  the  26th  of  each  month  after 
the  execution  of  the  note  $10  became  due  and 
payable.  The  appellants  were  required  under 
the  terms  of  the  contract  to  pay  $10  each 
month,  and  had  the  option  to  pay  more.  It 
was  an  installment  note,  and  It  was  not  all 
due  when  the  action  was  commenced,  as 
affirmatively  appears  from  the  note  and  the 
Indorsements  thereon.  The  note  also  provides : 
"90  days'  time  allowed  on  all  payments."  The 
only  construction  that  can  be  given  to  that 
provision  is  that,  as  each  payment  of  $10  be- 
came due,  the  payors  were  given  90  days' 
grace  In  which  to  pay  it  While  in  the 
main  body  of  the  note  it  is  provided  it  shall 
bear  interest  at  the  rate  of  8  per  cent  from 
date.  In  a  subsequent  clause  it  is  provided: 
"No  interest  to  be  paid  until  the  note  is  - 
paid."  There  is  no  Inconsistency  In  these 
provisions;  the -latter  one  simply  postpon- 
ing the  payment  of  the  interest  until  the  last 
payment  Is  made.  It  Is  further  provided 
that  all  payments  should  bear  8  per  cent 
Interest  from  the  dates  of  such  payments. 
These  provisions  make  clearly  manifest  the 
intentions  of  the  parties  that  the  note  was 
an  Installment  note,  that  the  principal 
should  bear  8  per  cent.Uite.jgt^m,^^(, 
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that  the  payment  of  Interest  on  the  principal 
should  be  postponed  nntil  the  final  payment 
became  dne,  and  that  all  payments  shonld 
bear  a  like  Interest  from  the  time  when 
paid.  This  Is  the  construction  of  the  con- 
tract put  upon  It  by  the  parties.  Our  con- 
clusion Is  that,  while  the  contract  Is  clear 
and  unambl^ons,  and  will  admit  of  but 
one  construction,  it  afBrmatlTely  appears 
from  the  Indorsements  on  the  note,  which 
mnst  be  considered  the  acts  and  conduct 
of  the  parties,  that  they  gave  it  a  con- 
struction In  harmony  with  what  we  have 
said,  and  In  such  case  they  will  be  held  to 
that  construction  by  the  courts.  Roush  v. 
Roush,  154  Ind.  562,  55  N.  E.  1017;  Wilson 
T.  Carrlco,  140  Ind.  533,  40  N.  B.  60,  48 
Am.  St  Rep.  213;  Ghllders  y.  Bank,  147 
Ind.  430,  46  N.  B.  825;  Toledo,  etc.,  Ry.  Co. 
y.  Burgan,  9  Ind.  App.  604,  37  N.  E.  SI. 
It  does  not  necessarily  follow  from  what 
we  have  said  that  the  complaint  Is  Insuffi- 
cient The  note  is  dated  December  25,  1000. 
There  are  .16  payments  of  $10  each  indorsed 
on  it  the  first  on  the  date  the  note  was 
executed  and  the  last  June  7,  1002.  This 
action  was  commenced  June  10,  1903,  being 
28  months  after  the  execution  of  the  note. 
By  the  express  terms  of  the  note  28  pay- 
ments of  $10  each  had  fallen  due  when 
the  suit  was  commenced,  aggregating  $290. 
The  complaint  affirmatively  shows  that  only 
1160  had  been  paid,  which  left  due  $13a 
Under  the  terms  of  the  note,  if  any  amount 
was  due,  appellee  could  enforce  collection. 
It  thus  appearing  that  the  amount  indicated 
was  due,  the  complaint  states  a  cause  of 
action. 

It  is  next  urged  that  it  was  error  to  sus- 
tain the  demurrer  to  the  fifth  and  sixth 
paragraphs  of  answer.  These  paragraphs 
set  out  facts  to  show  that  after  the  execu- 
tion of  the  note  appellee  made  a  material 
alteration  in  H,  by  adding  the  figures  "90" 
preceding  the  word  "days,"  as  fully  indi- 
cated above  In  this  opinion,  without  the 
knowledge  or  consent  of  appellants.  By  the 
demurrer  the  appellee  admits  the  truth  of 
the  all^atlons  with  reference  to  the  alter- 
ation. This  leaves  the  qnestion  to  deter- 
mine:   Was  such  alteration  material?   We 


think  not  We  have  held  that  the  note  te 
suit  was  a  note  payable  in  monthly  In- 
stallments of  $10,  maturing  each  succeed- 
ing month  after  the  date  thereof.  The  In- 
sertion of  the  figures  "90"  did  not  in  any 
manner  afTect  the  rights  of  the  payee  or 
payors.  The  alteration,  being  Immaterlnl, 
did  not  destroy  the  validity  of  the  note, 
and  a  recovery  may  be  had  on  It  in  its 
original  condition.  Bllngan  v.  Silvers,  13 
Ind.  App.  80,  37  N.  B.  413.  There  was  no 
error  in  sustaining  the  demurrer  to  the  fifth 
and  sixth  paragraphs  of  answer. 

This  leaves  for  consideration  the  ques- 
tions presented  by  the  motion  for  a  new 
trial,  to  wit:  (1)  That  the  amount  of  re- 
covery Is  erroneous,  being  too  large;  (2 
and  3)  that  the  decision  Is  not  sustained  by 
sufilclent  evidence  and  Is  contrary  to  law. 
Appellee  prosecuted  this  action  upon  the 
theory  that  by  the  terms  of  the  note  the 
whole  debt  became  due  90  days  after  date. 
It  is  evident  that  the  trial  court  adopted 
this  theory,  for  the  only  basis  nj;>on  which 
the  judgment  can  rest  is  to  calculate  the 
Interest  on  the  $800  from  date,  add  to  It 
the  attorney's  fees  agreed  upon,  and  deduct 
from  this  the  aggregate  amount  of  pay- 
ments, together  with  the  Interest  thereon. 
This  being  true,  the  Judgment  is  erroneous. 

It  is  urged  by  appellee  that  we  cannot 
consider  the  questions  presented  by  the  mo- 
tion for  a  new  trial  which  depend  upon  the 
evidence,  because  the  evidence  is  not  In  the 
record.  -Under  the  act  of  1897  (Acts  1897,  p. 
244;  section  638a,  Bums'  Ann.  St  1901), 
the  evidence  is  in  the  record.  Hanger  v. 
Benua.  163  Ind.  642,  53  N.  E.  942.  The 
note  not  containing  any  provision  declar- 
ing that  upon  failure  to  pay  any  Install- 
ment when  due,  the  entire  Indebtedness 
should  become  due  and  payable,  and  the 
judgment  being  for  the  entire  amount  upon 
the  basis  above  Indicated,  it  follows  that 
the  finding  is  not  sustained  by  sufBcIent 
evidence. 

Jndgrment  reversed,  and  the  trial  oonrt 
Is  directed  to  sustain  appellants'  motion 
for  a  new  trial. 


Digitized  by 


Google 


KTO 


IN  BB  TBOTT£!]EL<S  WILL. 


805 


Oa  N.  T.  MS) 

In  n  TROTTER'S  WILL, 

(Ooort  of  Appe&Is  of  New  7ork.    Oct  IT,  1008.) 

Ooimi»— JcBisDionoR  ot  Subbooatk. 

Tboogh  Code  Civ.  Pioc.  §  2024,  gives  Oe 
aorrogate  no  power  to  construe  a  will  ,as  far 
as  it  relates  to  the  disposition  of  real  estate, 
yet,  where  a  clause  of  the  will  creates  a  trust 
as  to  real  and  personal  estate,  the  surrogate 
can  construe  such  clause  and  declare  the  trust 
invalid  as  to  the  personal  estate. 

Appeal  from  Supreme  Court,  Appellate 
DiTlsion,  Second  Departmoit 

In  the  matter  of  the  probate  of  the  will  of 
Charles  W.  Trotter.  Action  by  Edgar  A. 
Trotter  and  others  against  Edgar  T.  Van 
Deusen  to  construe  a  will.  From  an  order 
of  the  Appellate  Division  (93  N.  T.  Snpp.  404, 
104  App.  Div.  188),  which  modified  and 
affirmed  a  decree  of  the  Surrogate's  Court, 
Trotter  and  others  appeal.    Affirmed. 

The  material  portion  of  the  will  Is  as  fol- 
lows: "First  I  give,  deyise,  and  bequeath 
to  my  executors  and  trustees,  hereinafter 
named,  all  my  real , and.  personal  property, 
of  whatsoever  nature  or  name  or  whereso- 
ever situate,  until  all  the  beauests  and  annui- 
ties hereinafter  set  forth  are  paid  and  con- 
ditions performed,  with  power  to  lease  or 
sell  the  same  and  to  collect  and  receive  all 
property,  revenue,  interest;  rents,  and  prof- 
its therefrom,  and  all  moneys  from  any 
source  whatever,  and  to  Invest  the  proceeds 
in  any  manner  which,  In  their  Judgment, 
shall  be  proper  and  of  advantage  to  .said 
estate,  to  have  and  to  hold  the  same  and  the 
proceeds  in  trust,  nevertheless,  for  and  sub- 
ject to  the  following  legacies,  bequests,  an- 
.nultles,  and  purposes,  excepting,  however, 
9  lease  between  iuyself  and  the  Lel^igh  Zinc 
A  Iron  Company,  a  corporation  formed  under 
the  laws  of  Pennsylvania,  and  August  Heck- 
scher,  now  of  the  city  of  New  Tork,  dated 
August  11th,  18S7,  and  recorded  In  Sussex 
county,  New  Jersey,  as  a  mortgage,  and  any 
subsequent  agreements  made  by  himself  and 
the  same  parties  relating  to  the  same  proper- 
ty, which  shall  not  be  sold,  assigned,  or  trans- 
ferred, but  shall  remain  In  possession  of  said 
executors  and  trustees  for  the  full  term 
thereof." 

rrank  O.  Wild  and  Wi|liam  W.  Nlles,  for 
appellants.  Robert  Leslie  Mottet,  for  ra- 
■pondoit, 

BARTLETT,  J.  The  decree  of  the  Sur- 
rogate's Court  of  Kings  county  construed 
the  will  of  Charles  W.  Trotter,  deceased, 
holding  as  follows:  .  That  the  first  para- 
graph, which  sought  to  create  a  trust,  is  void, 
as  an  improper  suspension  of  the  power  of 
alienation;  that  th«ra  were  no  separate 
trusts  created  mider  this  paragraph,  and  con- 
sequently varieas  annuities  chargeable  on ' 
the  single  tmst  fund  were  also  void;  that 
the  provision  for  the  charge  upon  the  trust 
fund  of  taxes,  etc,  e<  161  Warren  street,  > 
bwongb  of  Brooklyn,  contained  in  the  fourth 
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paragraph,  falls  with  the  trust,  bnt  the  spe- 
cific bequests  of  personal  pr<H>ert7'  therein 
are  valid;  that  the  direction  of  the  twelfth 
paragraph  releasing  certain  persons  is  valid ; 
that  the  various  specific  bequests  contained 
In  the  third,  fifth,  sixth,  eighth,  and  ninth 
paragraphs,  as  modified  by  the  codicils,  are 
valid ;  that  with  the  exception  of  the  specific 
bequests  the  estate  passes  by  operation  of 
law  to  the  next  of  kin.  The  Appellate  Di- 
vision modified  the  decree  of  the  Surrogate's 
Court  so  as  to  adjudge  that  the  devise  of 
the  life  estate  to  Edgar  A.  Trotter,  under 
the  fourth  paragraph,  as  to  Na  161  Warren 
street,  borough  of  Brooklyn,  Is  valid,  and, 
as  thus  modified,  the  decree  was  affirmed. 
Matter  of  Trotter,  104  App.  Div.  188,  .93 
N,  Y.  Supp.  404.  No  appeal  is  taken  by  any 
of  the  appellants  from  the  aforesaid  mod- 
ification and  we  do  not  consider  the  same. 

We  are  of  opinion  that  the  learned  sur- 
rogate properly  disposed  of  the  other  qnes- 
tions  presented  on  the  probate  of  the  will, 
and  that  the  decree  entered  on  his  decision 
should  be  affirmed,  inclodlng  the  modification 
by  the  Appellate  Division.  This  aiH?eal  pre- 
sents bnt  one  question.  It  is  argued  that 
under  section  2624  of  the  Code  of  Civil 
Procedure  the  surrogate  had  no  Jurisdiction 
to  construe  this  wiU.  That  section  reads 
as  follows:  "Sea  2624.  Validity  and  Con- 
struction of  Testamentary  Provisions.  But 
if  a  party  expressly  puts  in  issue,  before 
the  surrogate,  the  validity,  construction,  or 
effect  of  any  disposition  of  personal  property, 
contained  in  the  will  of  a  resident  of  the 
state,  executed  within  the  state,  the  sur- 
rogate must  dstermlne  the  question,  upon 
rendering  a  decree;  unless  the  decree  re- 
fuses to  admit  the  will  to  probate,  by  reason 
of  a  failure  to  prove  any  of  the  matters 
specified  In  the  last  section."  It  Is  undoubt- 
edly the  law,  under  this  section,  that  the 
surrogate  has  no  power  to  pass  upon  the 
validity,  construction,  or  effect  of  any  will 
as  to  its  dl^osition  of  real  estate.  In  the 
case  before  ns  the  testator  sought  to  create 
a  trust  which  embraced  all  his  real  and 
personal  property,  with  the  exception  of 
a  few  specific  legacies,  which  was  clearly 
invalid  and  properly  declared  void  by  the 
surrogate.  As  to  the  personal  property  in- 
volved in  the. veld  trust  the  surrogate  had 
Jurisdiction.  The  real  and  personal  estate 
were  Inseparably  blended  in  the  first  para- 
graph, which  sought  to  create  the  trust, 
and  we  regard  the  decision  of  the  surrogate 
as  passing  only  on  its  effect  upon  the  pw- 
sonal  property.  We  express  -  no  opinion  as 
to  the  status  of  the  real  estate  ot  the 
testator. 

The"  order  appealed  from  should  be  af- 
firmed, without  costs  to  either  party. 

CULLBN,  O.  J.,  and  GRAY,  HAIGHT, 
TANN,  and  WERNER,  J  J.,  concur.  O'BRIEN, 
jr.,  absent 
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(182  N.  T.  460) 

In  n  FIRST  NAT.  BANK  OF  OSSININQ. 

(Court  of  Appeal*  of  New  York.    Oct  10, 190S.) 

Taxation— Bank  Stock— AssEasmNT. 

Under  Laws  1901,  p.  1350,  c  S50,  |  2, 
amending  Laws  1886,  p.  806,  c.  908,  {  24,  and 
providing  a  method  for  tlie  aaaessment  and 
taxation  of  shares  in  banks,  when  the  assessora 
ascertain  the  value  of  the  shares  of  banlc  stock 
from  the  total  value  of  the  corporate  properties, 
they  must  include  the  value  of  the  real  estate, 
and  cannot  deduct  it  in  making  the  assessment. 

Appeal  from  Supreme  Court,  Appellate 
DlvlBlon,    Second    Department 

Application  of  the  First  National  Bank  of 
Osslnlng  for  writ  of  certiorari  against  the 
board  of  aaseasora  of  the  town  of  Osslnlng. 
From  an  order  of  the  Appellate  Division  (95 
N.  T.  Supp.  1128,  107  App.  Dlv.  — )  affirming 
■n  order  of  ttie  Special  Term  quashing 
the  writ,  applicant  appeals.    Affirmed. 

Thomas  F.  Gilroy,  Jr.,  Smith  Lent  and 
Samuel  Watson,  for  appellant  Benjamin 
Fagan,  tor  respondent 

ORAT,  J.  The  First  National  Bank  of 
Ossining,  N.  T.,  sued  out  a  writ  of  certio- 
rari to  review  the  proceedings  of  the  board 
of  tovra  assessors  upon  the  assessment  of 
Its  shares  of  capital  stock  for  the  purposes 
ot  taxation  for  the  year  1904.  It«  complaint 
1b  that  the  assessors,  in  determining  the 
value  of  the  stock.  Included  the  value  of 
the  bank's  real  estate  and  refused  ita  appli- 
cation to  make  any  deduction  thereof.  The 
bank  Iiaa  failed,  in  the  courts  below,  to  ob- 
tain the  relief  to  which  it  deemed  itself 
entitled,  and  now  appeals  to  this  court, 
claiming,  in  substance,  that  under  the  pro- 
Tiaions  of  section  24  of  article  2  of  the  tax 
law  (Laws  1896,  p.  806,  c.  908)  the  real  es- 
tate should  have  been  "eliminated  from  con- 
sideration as  part  of  the  capital  stock,  sur- 
plus and  undivided  profits  of  the  bank." 
That  the  bank  was  aggrieved,  within  the 
meaning  of  section  250,  p.  882,  of  the  tax 
law,  and,  therefore,  was  entitled  to  sue  oat 
the  writ  of  certiorari,  is,  in  my  opinion,  be- 
yond question.  The  tax  law  makes  the  bank 
the  agent  for  the  collection  of  the  tax,  and 
subjects  it  to  a  penalty  for  failure  to  pay 
over  the  same  to  the  counts  treasurer,  or. 
In  the  city  of  New  Tork,  to  the  receiver  of 
taxes.  The  representative  capacity  of  a 
bank  to  maintain  a  suit  in  behalf  of  its  stock- 
holders, in  relation  to  the  assessment  and 
taxation  of  its  shares  of  stock,  was  sufficient- 
ly declared  In  the  recent  case  of  Mercantile 
National  Bank  v.  Mayor,  etc.,  of  N.  Y.,  172 
N.  T.  80,  45,  64  N.  B.  766,  and  it  can,  nn- 
doubtedly,  iortitute  such  a  proceeding  as 
ithis.  Such  was  the  procedure  as  far  back 
as  the  <^se  of  People  ex  reL  Oallatln  Nation- 
al Bank  v.  Commissioners  of  Taxes,  67  N.  Y. 
518. 

As  to  the  principal  question  In  thfei  case. 
the  relator  argues  that  chapter  550,  p.  1350, 
of  the  LawB  of  1901,  which  amended 


tlon  24,  art  2,  of  the  tax  law  <tf  1896 
(Laws  1896,  p.  806^  c.  908),  shonld  be  con- 
■tmed  UM  Intending  that  the  real  eBtate 
■ball  be  excluded  in  ascertaining  the  valoe 
of  the  aliarea  of  bank  8to<^  and  suggests, 
in  favor  of  such  a  construction,  that,  if  the 
law  is  not  so  construed,  the  result  Is  double 
taxation.  I  think  tliat  the  board  of  assess- 
ors proceeded  correctly.  The  tax  law,  as 
amended  with  respect  to  banks  in  1901,  de- 
vised a  new  plan  for  the  assessment  and 
taxation  of  share*  of  stocks  of  banks  and 
banking  aasoclatlona.  It  Is  apparent  from 
the  language  of  the  enactment  among  other 
things,  that  their  real  estate  remained,  aa 
before,  subject  to  taxatioD  as  a  part  of 
the  corporate  property,  although  entering 
into  the  valuation  of  the  shares  when  as- 
sessed against  the  shareholders.  As  section 
24  of  the  tax  law  read,  when  originally 
enacted  in  1896  (chapter  008,  p.  806,  Laws 
1896),  It  was  expressly  provided  that  the 
assessed  value  of  the  real  estate  should 
be  deducted,  in  the  assessment  from  the 
valne  of  the  shares  of  stock.  In  1901  the 
Legislature  passed  the  act  In  question,  whicb 
was  entitled  "An  act  to  amend  the  tax  law 
relating  to  the  taxation  of  the  stockholder* 
of  banks  and  banking  associations.''  8e^ 
ticm  24  was  re-enacted  without  that  provi- 
sion for  the  deduction  of  the  valne  of  the 
real  estate,  and  there  was  provided  a  new 
and  complete  system  for  taxing  the  abarea 
of  banks,  imder  which  a  uniform  rate  of 
1  per  cent  upon  their  valne  was  imposed  aa 
a  tax,  which  waa  to  be  in  lieu  of  all  other 
taxes  whatsoever  for  state,  connty,  or  local 
purposes.  This  was  to  be  collected  and  paid 
over  by  the  bank,  and  the  privilege  to  share 
owners  to  claim  deductions  from  the  taxable 
value  of  their  shares,  on  account  of  their 
personal  indebtedness  or  otherwise,  was 
withdrawn.  The  Legislature  proposed  a  sim- 
ple, certain,  and  uniform  mode  of  taxation 
of  this  kind  of  personal  property  throughout 
the  state,  and  the  loss  of  the  prior  privileges 
of  making  deductions  was  compensated  for 
In  an  exemption  of  that  property  from  all 
other  taxes  for  state,  connty,  or  local  pur- 
poses. The  question  of  what  r^resented 
the  value  of  the  shares  of  stock  ought  not 
to  be  in  doubt  According  to  the  act.  It  la 
ascertained  by  "adding  together  the  amonnt 
of  the  capital  stock,  surplus  and  imdivided 
profits"  of  the  bank.  That  necessarily  com- 
prehends the  real  estate,  which  represented 
an  asset  of  the  bank.  The  president  of  ttie 
bank  admitted  It  in  stating  that  a  part  of 
the  capital,  surplus,  and  undivided  profits 
was  Invested  in  real  estate.  The  mle  has 
been  laid  down,  in  caaea  in  this  court;  tliat 
the  capital  of  a  corporatlMi  includes  every 
asset  or  Investment  and  that  tlie  actnal 
value  of  the  c(»ix>rate  shares  is  to  be  ascer- 
tained from  the  total  value  of  the  corporate 
possesBlona.  See  People  ex  rel.  Tradesmena 
Nat  Bank  r.  Oommlialoaera  of  Taxe^  60  N. 
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Y.  91;  People  ex  rel.  Union  Trust  Co.  T. 
Coleman,  126  N.  T.  433,  27  N.  E.  818,  12  L. 
R.  A.  762 ;  People  ex  rel.  Equitable  Gaslight 
Co.  v.  Barker,  144  N.  T.  94,  39  N.  B.  13.  I 
tbink  that  the  statutory  provlalon  in  ques- 
tion, clearly  requires  of  the  assessing  officers, 
when  ascertaining  the  value  of  the  shares  of 
bank  stock  from  the  total  value  of  the  corpo- 
rate properties,  to  Include  the  value  of  the 
real  estate.  Not  only  was  there  no  authorl- 
ty  In  the  act  to  make  any  deduction  of  the 
valne  of  the  real  estate,  but  the  concluding 
words  of  section  24  evidence  the  legislative 
Intent  that  no  such  deduction  should  be 
allowed.  It  had  been  provided  in  the  sec- 
tion that  *^ortgages.  Judgments  and  other 
choses  in  action  and  personal  property  held 
or  owned  by  banks,  or  banking  assodations, 
the  value  of  which  enters  into  the  value  of 
said  shares  of  Btodc,  shall,  also,  be  exempt 
from  all  other  state,  county  and  local  taxa- 
tion." The  concluding  words  of  the  section 
are  that  "this  act  is  not  to  be  construed  as 
an  exemption  of  the  real  estate  of  banks  or 
banking  associations  from  taxation."  The 
significance  of  tliis  clause  is  that,  although 
the  value  of  the  real  estate  was  to  be  con- 
sidered and  taken  into  account  in  fixing  the 
value  of  the  shares  of  stock,  no  exemption 
should  be  implied  of  the  real  estate  as  a 
subject  of  taxation. 

The  tax  to  be  collected  under  this  sec- 
tion of  the  tax  law  is  upon  the  shares  of 
stock  held  by  stockholders.  It  is  not  upon 
the  property  owned  by  the  bank,  and  the  dis- 
tinction in  the  scheme  of  taxation  is  evident 
What  is  intended  to  be  reached,  for  the  pur- 
poses of  taxation.  Is  the  personal  property 
held  and  owned  by  persons  in  shares  of  the 
capital  stock  of  banks.  The  value  of  that 
species  of  property  is  required  by  the  law 
to  be  ascertained  by  adding  together  the 
amount  of  the  capital  stock,  surplus,  and 
undivided  profits  of  the  bank,  and  that 
necessarily  must  Include  the  value  of  every 
corporate  possession.  I  think  that  the  assess- 
ing officers  were  correct  in  their  proceed- 
ings, and  that  the  assessment  should  be  up- 
held. The  order  of  the  Special  Term 
quashed  the  writ  of  certiorari  and  dismissed 
the  proceedings;  but,  as  there  was  no 
ground  for  the  dismissal  of  the  writ,  except 
that  the  determination  of  the  board  of  as- 
sessors was  correct,  the  order  should  be 
amended  so  as  to  read  that  It  affirms  the 
proceedings  of  the  board  of  assessors  and 
dismisses  the  writ  of  certiorari.  As  so 
amended,  the  order  should  be  affirmed,  with 
costs. 

CUUjBN,  C.  J„  and  BARTLETT,  H AIGHT, 
VANN,  and  WERNER,  J  J.,  concur.  O'BRIEN, 
J.,  absent 

Ordered  accordingly. 


(182  N.  T.  4U) 

PEOPLE  V.  ABEBLb 
(Court  of  Appeals  of  New  York.    Oct  8, 1905.) 

FOKGEKT — NaTUM     OT     iRSTBUKEITr — ^INJUBT 
TBOK   FOSGERT. 

Under  Pen.  Code,  |  B14,  subd.  8,  proviang 
that  a  person  who  shall  alter  or  utter  any 
letter,  telegram,  or  other  written  communication 
purporting  to  have  been  written  or  signed  by 
another  person,  by  which  the  sentiments,  opin- 
ions, conduct  character,  prospects,  interests,  or 
rights  of  snch  other  i>er8on  shall  be  misrepre- 
sented, shall  be  guilty  of  forgery,  the  false  mak- 
ing of  a  letter  of  introduction,  misrepresenting 
the  identity  of  the  defendant  and  asking  the 
employes  of  the  corporation  of  which  the  par- 
ported  signer  was  an  oiBcer  to  dtow  defendant 
any  favors  they  could,  constituted  the  crime  of 
forgery,  although  there  was  no  injury  to  the 
person  whose  name  was  forged  to  the  letter. 

Cullen,  C.  J.,  and  O'Brien  and  Vann,  33., 
dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

James  N.  Abeel  was  convicted  of  forgery, 
and  from  an  order  of  the  Appellate  Division, 
affirming  the  Judgment  of  conviction  (91  N. 
Y.  Supp.  1107, 100  App.  Div,  516),  he  appeals. 
Afilrmed. 

Jesse  Steams  and  Martin  S.  Lynch,  for 
appellant  William  Travers  Jerome,  Dlst 
Atty.  (Robert  C.  Taylor,  of  counsel),  for  the 
People. 

WERNER,  J.  In  the  month  of  October, 
1903,  a  young  woman  named  Eleanor  Ander- 
son was  employed  as  a  telegraph  operator 
by  the  Western  Union  Telegraph  Company 
at  one  of  its  branch  offices  in  the  Grand 
Hotel  in  the  city  of  New  York.  The  defend- 
ant saw  her  there,  was  attracted  by  her, 
and  sought  an  introduction.  For  the  pur- 
pose of  creating  a  favorable  impression,  be 
falsely  represented  himself  to.be  J.  Ogden 
Goelet,  the  son  of  a  wealthy  resident  of  New 
York,  and  his  first  step  in  that  direction  was 
to  send  a  telegram  to  James  N.  Abeel  (him- 
self), signed  J.  Odgen  Goelet  making  an  ap- 
pointment at  the  University  Club  and  asking 
for  an  answer  at  the  Grand  Hotel.  This 
telegram  was  delivered  to  Miss  Anderson 
and  transmitted  by  her.  This  was  followed 
on  the  same  day  by  a  note  from  the  defend- 
ant asking  Miss  Anderson  for  the  honor  of 
an  introduction  and  apologizing  for  the  meth- 
od employed  to  obtaia  it  Without  waiting 
for  a  written  reply  to  his  note  the  defendant 
went  to  the  Grand  Hotel  and  verbally  repeat- 
ed to  Miss  Anderson  bis  desire  to  become 
acquainted  with  her.  In  this  conversation 
the  defendant  suggested  that  he  would  try 
to  find  some  one  to  give  him  a  letter  of  in- 
troduction. Several  days  later  the  defendant 
again  called  on  Miss  Anderson,  stating  that 
he  had  been  so  fortunate  as  to  attend  a  din- 
ner at  which  he  had  met  Mr.  Van  Every,  one 
of  the  vice  presidents  of  the  telegraph  com- 
pany, from  whom  he  had  obtained  a  letter 
of  Introduction,  which  was  somewhat  gen- 
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eral  and  Informal,  because  the  defendant 
bad  desired  not  to  compromise  or  embarrass 
Miss  Anderson.  The  defendant  then  pre- 
sented the  letter,  which  reads  as  follows: 
"New  York,  October  81,  1903.  To  Any  Em- 
ploye Western  Union  Telegraph  Company: 
This  will  Introduce  Mr.  J.  O.  Ooelet,  a  per- 
sonal friend  of  the  management  of  this  com- 
pany. Any  favors  shown  him  will  be  duly 
apprdciated  by  the  corporation  and  myself. 
Yours  truly,  J.  B.  Van  Every,  2nd  Vice 
President"  The  presentation  of  this  letter 
was  followed  by  a  series  of  visits  and  atten- 
tions on  the  part  of  the  defendant.  In  the 
course  of  which  be  artfully  strengthened  the 
deception  that  he  was  a  member  of  the 
prominent  Goelet  family,  with  the  result 
that  he  proposed  marriage  to  Miss  Anderson 
on  the  Monday  following  their  first  meeting, 
was  accepted  on  Tuesday,  and  the  wedding 
day  set  for  the  ensuing  Thursday.  Mean- 
while arrangements  were  made  for  the  con- 
summation of  the  marriage.  The  defendant 
gave  Miss  Anderson  a  check  for  |100,000, 
drawn  on  the  Astor  National  Bank,  signed 
"George  B.  De  Witt,  Co-Trustee,"  and  In- 
dorsed "J.  Ogden  Goelet."  On  the  wedding 
day  the  defendant  appeared  at  the  home  of 
Miss  Anderson,  gave  her  a  marriage  ring, 
and  then,  upon  the  pretext  of  going  down 
stairs  to  attend  an  Interview  with  newspaper 
reporters,  he  surreptitiously  departed  from 
the  house,  never  to  return.  This  Is  a  bare 
outline  of  the  events  that  led  to  the  arrest, 
indictment,  and  conviction  of  the  defendant 
upon  the  charge  of  forgery  in  the  third 
degree. 

The  statute  under  which  the  defendant 
was  indicted  and  convicted  is  subdivision  3 
of  section  514  of  the  Penal  Code,  which,  so 
far  as  pertinent  to  the  case  at  bar,  provides 
that  "a  person  who  •  •  •  shall  alter,  or 
who  shall  cause,  aid,  abet,  or  otherwise  con- 
nive at,  or  be  a  party  to  the  uttCTlng  of  any 
letter,  telegram,  report  or  other  written  com- 
munication, paper  or  instrument  purporting 
to  have  been  written  or  signed  by  anotber 
person,  ♦  •  •  which  said  letter,  tele- 
gram, report  or  other  written  communication, 
paper  or  Instrument  ♦  ♦  ♦  as  aforesaid, 
the  person  uttering  the  same  shall  know  to 
be  false,  forged  or  counterfeited,  and  by  the 
uttering  of  which  the  sentiments,  opinions, 
conduct,  character,  prospects,  interests  or 
rights  of  such  other  person  shall  be  misrep- 
resented or  otherwise  Injuriously  affected, 
•  •  *  Is  guilty  of  forgery  in  the  third 
degree."  The  case  rests  entirely  upon  the 
facts  established  by  the  prosecution,  as  the 
defendant  introduced  no  evidence.  Thus  the 
broad  question  presented  by  this  appeal  Is 
whether  these  uncontroverted  facts  constl- 
tnte  the  crime  of  forgery  as  defined  In  the 
statute  above  quoted.  The  most  obvious 
feature  of  this  statute  is  that  It  adds  to  the 
list  of  forgeries  several  that  were  not  known 
to  the  common  law  or  to  our  statutes  as  they 
existed  prior  to  1884.  And  since  It  Is  beyond 
dispute  that  the  act  ^barged  against  the  de- 


fendant Is  not  one  that  would  have  consti- 
tuted the  crime  of  forgery  under  the  com- 
mon law  or  the  earlier  statutes.  It  Is  evident 
that  It  win  .not  be  profitable  to  discuss  the 
cases  decided  under  the  law  as  It  then  stood. 

The  power  of  the  Legislature  to  designate 
as  statutory  offenses  acts  that  were  lawful 
and  Innocent  at  common  law  is  not  chal- 
lenged by  the  defense,  and,  indeed.  Is  too 
well  established  to  permit  of  doubt  or  dis- 
cussion at  this  late  day.  We  proceed,  there- 
fore, directly  to  the  discussion  of  the  statute 
and  its  bearing  upon  the  act  charged  against 
the  defendant  And  here  we  are  confronted 
with  the  dlfilcnlty  that  always  exists  when 
the  technlcalltleB  of  legal  .reasoning  are 
brought  to  bear  upon  simple  English.  The 
able  and  Ingenious  arguments  of  counsel 
admirably  Illustrate  the  xwaelbilities  In  this 
direction;  but  when  we  get  away  from  the 
briefs,  and  look  at  the  letter  of  the  statute. 
It  seems  so  plainly  designed  to  cover  Just 
such  a  case  as  the  one  before  us  that  It  Is 
like  carrying  coals  to  Newcastle  to  d«non- 
strate  It  The  act  committed  by  the  defend- 
ant and  charged  In  the  Indictment,  was  the 
uttering  of  a  letter  containing  the  false  repre- 
sentation that  the  defendant  was  Mr.  3.  O. 
Goelet  a  friend  of  the  management  of  the 
Western  Union  Telegraph  Company,  and  be- 
speaking for  him  the  favors  of  Its  employSa. 
This  letter  purported  to  have  been  signed  by 
J.  B.  Van  Every,  one  of  the  vice  president 
of  that  company.  It  was  used  to  deceive  a 
young  woman,  one  of  the  employes  of  the 
company.  Into  believing  that  the  defendant 
was  a  young  man  whose  financial  and  sodal 
position  made  him  a  most  desirable  acquaint- 
ance, and  the  result  of  that  belief  was  that 
be  was  permitted  to  become  a  most  welcome 
suitor.  The  record  does  not  clearly  dis- 
close by  what  providential  Interference  this 
Insidious  and  dastardly  attempt  upon  the 
honor  and  happiness  of  a  young  woman  was 
Intercepted  just  at  the  point  of  culmination ; 
nor  Is  It  necessary  that  we  should  know, 
because  the  criminality  of  the  defendant's 
act  In  uttering  the  letter  in  question  depends 
wholly  upon  other  considerations.  That  the 
letter  was  a  falsehood  from  beginning  to 
end,  and  that  the  use  of  Van  Every's  name 
thereon  was  unauthorized.  Is  beyond  dis- 
pute. That  It  thoroughly  misrepresented  any 
opinion  or  sentiment  harbored  by  Van  Every, 
or  conduct  Indnlgred  in  by  him  towards  the 
defendant  Is  clear;  for  It  Imputed  to  the 
supposed  writer  an  acquaintance  with  the 
defendant  as  Mr.  J.  O.  Ooelet  and  a  desire 
to  Introduce  blm  in  that  capacity  to  the 
employes  of  the  telegraph  company,  when  In 
fact  Van  Every  did  not  know  him  at  alL 

The  statute  declares  a  person  guilty  of 
forgery  who  knowingly  utters  a  false  or 
counterfeited  letter,  etc,  -  by  which  the 
sentiments,  opinions,  conduct,  character,  pros- 
pects. Interests,  or  rights  of  the  person  whose 
utterance  the  writing  purports  to  be  are 
misrepresented  or  ottierwiae  M]Vtou8iX|a{* 
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(ected.  The  Goinddence  between  the  act  of 
tbe  defendant  and  the  declaration  of  the 
statute  Beems  to  be  so  complete  that  there 
wonld  scarce  be  room  for  construction,  If  it 
were  not  for  the  technical  snggestlon  that 
the  word  "misrepresented"  is  coupled  with 
and  qualified  by  the  succeeding  worda  "or 
otherwise  Injorlously  affected."  In  our  lan- 
guage there  are  frequently  two  or  more  pos- 
sible constructions  of  sentences  when  tb^r 
meaning  may  depend  upon  pimctuatlou  or 
upon  the  Juxtaposition  of  certain  words  with 
others.  The  sentence  under  consideration 
is  .capable  of  a  construction  that  will  limit 
tbe  forgeries  punishable  under  subdivision 
3  of  section  514  of  the  Penal  Code  to  cases 
where  tbe  misrepresentation  is  literally  in- 
jurious in  its  effect  upon  the  person  whose 
name  is  used.  But  that,  we  think,  would 
be  a  strained  and  unnatural  construction. 
Tbe  context  of  the  subdivision  in  which  it  is 
placed  seems  to  Indicate  that  it  was  tbe 
purpose  of  the  T^egislature  to  cover  cases  in 
which  the  mere  misrepresentation  is  the  gist 
of  the  offense,  as  well  as  other  cases  in 
which  the  act  injuriously  affects  the  person 
vbose  name  Is  improperly  used.  When  the 
sentence  Is  thus  construed,  the  word  "other- 
wise" has  a  proper  and  natural  meaning  In 
connection  with  what  precedes  and  follows  it 
It  is  perceivable  that  sentiments,  opinions, 
conduct,  and  character  may  be  misrepresent- 
ed; but  Just  bow  they  may  be  injuriously 
affected  is  not  so  apparent  Prospect?,  in- 
terests, or  rights,  however,  may  be  of  such 
a  material  character  as  to  be  injuriously 
affected'  by  misrepresentation  of  sentiments, 
opinions,  conduct,  and  character.  Thus,  we 
think,  the  phrase  "or  otherwise  injuriously 
affected"  may  properly,  be  referred  to  pros- 
pects, interests,  and  rights,  as  distinguished 
from  sentiments,  opinions,  etc.,  and  in  that 
Tlew  of  the  statute  the  crime  of  forgery  in 
the  third  d^ree  ia  committed  whenever  a 
person  willfully — ^that  is,  knowingly — ^mis- 
represents the  sentiments,  opinions,  conduct, 
or  character  of  another  by  means  of  a  false, 
forged,  or  counterfeit  writing.  Just  as  it 
may  be  committed  in  other  cases  through  the 
injurious  effect  of  such  writing  upon  the  proa- 
pects,  interests,  or  rights  of  the  person  mis- 
represented. 

In  construing  this  statute  several  things 
are  to  be  remembered.  We  are  living  in  an 
age  when  the  wisdom  of  Legislatures  and  tbe 
learning  of  courts  ^  are  put  to  the  severest 
tests  by  the  cunning  and  skill  of  the  un- 
scrupulous adventurer  and  the  professional 
crimlnaL  Statutes  are  rarely  the  precursors 
of  crime.  Tliey  usually  follow  in  their  wake. 
Our  centers  of  population  are  infested  with 
persons  whose  highest  aim  in  life  seems  to 
be  tbe  circumvention  of  the  criminal  law  by 
the  invention  of  new  crimes.  Tbe  grosser 
crimes,  such  as  murder,  arson,  and  larceny, 
are  easily  defined  and  dafuiifled.  The  same 
ia  true  of  tbe  more  common  forms  of  forgery 
and  of  many  purely  statutory  crimes.    Ex- 


perience has  shown,  however,  that  no  generic 
definition  of  forgery  can  be  comprehensive 
enough  to  include  all  tbe  crimes  that  may-  be 
qommltted  by  the  simple  use  of  pen  and  ink. 
And  that  is  why  the  Le^slature  has  found  It 
necessary  to  frame  statutes  so  broad  as  to 
include  in  the  category  of  forgeries  many 
acts  which  are  criminal  in  their  tendency 
and  effect,  but  do  not  fall  within  the  earlier 
definitions  of  that  crime.  One  needs  only  to 
glance  over  the  cbapter  on  forgeries  in  tbe 
Penal  C!ode  to  appreciate  how  manifold  are 
the  methods  by  which  tlie  crime  of  forgery 
may  be  committed.  In  one  class  of  cases  the 
intent  to  defraud  Is  of  the  essence  of  the 
crime.  In  another  class  the  commission  of 
the  act  presupposes  criminal  intent  In  still 
another  class  the  mere  commission  of  tbe  act 
constitutes  the  crime,  without  reference  to 
criminal  intent  The  section  under  discus- 
sion (514)  is  fairly  illustrative  of  this  con- 
dition. Its  first  subdivision  deals  with  the 
corrupt  falsification,  alteration,  erasure, 
obliteration,  and  destruction  of  corporate, 
copartnership,  and  individual  books  of  ac- 
count. Subdivision  2  relates  to  tbe  forging, 
alteration,  or  coimterfeiting  of  letters,  tele- 
grams, etc.,  with  intent  to  injure  or  defraud, 
when  the  act  injures  any  other  person  in  bis 
good  name,  standing,  position,  or  general 
reputation.  Tbe  third  subdivision  is  the 
one  relied  upon  by  tbe  prosecution,  and  the 
fourth  deals  with  the  forgery  of  tickets  of 
admission  and  tbe  like,  in  which  tbe  element 
of  fraud  is  also,  an  essential  Ingredient  As 
Is  clearly  shown  in  tbe  very  lucid  and  ex- 
haustive opinion  of  the  learned  recorder, 
written  upon  the  motion  in  arrest  of  Judg- 
ment, that  portion  of  the  Penal  Code  which 
includes  section  514  deals  with  acts  which  an 
enlightened  public  policy  finds  it  necessary 
to  place  in  the  category  of  crimes,  but  which, 
on  accoimt  of  the  difficulty  inherent  in  the 
subject,  it  is  impossible  to  classify  or  define 
with  precise  accuracy;  for  they  spring  from 
a  great  variety  of  motives  and  purposes  and 
are  multiform  in  their  effect  upon  those 
against  whom  or  in  whose  name  they  are 
committed.  The  Legislature,  in  the  exercise 
of  its  undoubted  power,  has  chosen  to  classify 
as  a  forgery  the  act  charged  against  the  de- 
fendant It  is  true  that  tills  act  would  not 
have  been  a  forgery  as  tbat  term  was  un- 
derstood under  the  common  law.  It  may 
be  equally  true  tbat  the  same  act  might  be 
punished  with  even  greater  effectiveness  un- 
der a  different  name ;  but  It  is  not  the  prov- 
ince of  courts  to  legislate  or  to  nullify  stat- 
utes by  overstrict  construction.  That  is 
particularly  true  when  tbe  legislature  has 
ordained  a  rule  of  construction.  Section 
11  of  the  Penal  Code  provides  that  "the  rule 
that  a  penal  statute  Is  to  be  strictly  constru- 
ed does  not  apply  to  this  Code  or  any  of  the 
provisions  thereof,  but  all  such  provisions 
must  be  construed  according  to>the  fair  im- 
port of  their  terms,  to  promote  justice  and 
effect  the  objects,  of  the  law."    Tes^ 
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that  simple  mle,  we  think  the  Indictment 
herein  charges  a  crime  which  was  established 
by  ample  evidence. 

Some  of  the  exceptions  taken  at  the  trial 
are  covered  by  the  general  discussion  upon 
the  merits,  and  as  to  the  others  it  Is  enough 
to  say  that  we  think  no  error  was  committed 
that   requires   a   reversal   of   the  judgment 

The  Judgment  of  the  Appellate  Division 
should  therefore  be  affirmed. 

CULLEN,  C.  J.  (dissenting).  I  dissent 
from  the  affirmance  of  the  conviction  of  the 
appellant  in  the  courts  below  because,  first, 
in  my  Judgment,  the  statute  under  which  he 
has  been  Indicted  does  not  Include  the  offense 
proved  against  him,  and,  second,  under  any 
construction  of  the  statute  the  greater  part 
of  the  evidence  against  the  appellant  was  In- 
competent and  Immaterial;  in  other  words, 
he  has  been  Indicted  for  one  offense,  and 
tried,  convicted,  and  punished  for  a  totally 
different  offense.  The  section  of  the  Penal 
Code  (section  514,  subd.  3)  was  enacted  in 
1884  as  a  new  and  original  provision  of  the 
criminal  law.  It  has  no  predecessor  in  either 
the  statute  or  the  common  law,  and  I  know 
of  no  similar  leglsl&tlon;  but  the  meaning 
of  the  very  words  of  the  statute  seems  to  me 
reasonably  plain.  The  vital  point  of  differ- 
ence between  the  majority  of  the  court  and 
myself  is  the  question  whether,  to  constitute 
the  offense,  the  misrepresentation  of  the 
sentiments,  opinions,  or  conduct  of  the  person 
whose  name  is  unanthorlzedly  used  must  be 
injurious  to  such  person,  or  whether  mere 
misrepresentation,  whether  injurious  or 
harmless,  falls  wlthtn  the  statute.  I  agree 
with  the  prevailing  opinion  that  Intent  is 
not  a  necessary  ingredient  of  the  offense, 
except  the  Intent  to  commit  the  prohibited 
act  I  also  agree  with  thp  proposition  that 
the  statute  is  not  in  any  respect  limited  to 
obligations  for  the  payment  of  money  or 
affecting  rights  of  property,  which  alone 
would  be  the  subject  of  forgery  at  common 
law.  In  fact  I  doubt  whether  the  statute 
was  primarily  directed  against  offenses  of 
that  character.  But  I  insist  that  the  mis- 
representation which  this  statute  constitutes 
a  felony  must  be  injurious  to  the  person 
whose  name  is  forged.  To  this  the  majority 
of  my  Brethren  say,  "No."  In  the  learned 
prevailing  opinion  it  is  said,  referring  to  the 
statute:  "The  sentence  under  considera- 
tion is  capable  of  construction  that  will  limit 
the  forgeries  punishable  under  subdivision 
3  of  section  514  of  the  Penal  Code  to  cases 
where  the  misrepresentation  Is  literally  in- 
jurious In  effect  upon  the  person  whose 
name  is  used.  But  that  we  think,  would  be 
a  strained  and  unnatural  construction.  The 
context  of  the  subdivision  in  which  it  Is  pla- 
ced seems  to  indicate  that  it  was  the  purpose 
of  the  Legislature  to  cover  cases  In  which  the 
mere  misrepresentation  is  the  gist  of  the 
offense."  The  best  test  I  know  of  to  de- 
termine whether   a  particular  construction 


Is  natural  and  reasonable  is  to  consider  the 
results  that  follow  from  the  particular  con- 
struction. If  those  results  are  unreasonable, 
it  Is  strong  proof  that  the  construction  which 
leads  to  thern  is  unnatural  and  unreasonable. 
The  doctrine  about  to  be  declared  is  that  the 
fabrication  of  a  letter  misrepresenting  the 
sentiments  of  another,  regardless  of  the  in- 
tent (which  I  concede),  and  regardless  of 
the  character  or  effect  of  the  misrepresenta- 
tion (which  I  deny),  constitutes  the  perpe- 
trator of  the  act  a  felon  and  a  forger.  I  am 
entirely  wUllng  to  admit  that  probably  in  all 
cases  the  fabrication  of  a  letter  Is  reprehensi- 
ble ;  but  one  must  be  dead  to  all  sense  of  pro- 
portion who  does  not  appreciate  that  there 
are  infinite  differences  in  the  moral  culpa- 
bility of  such  acts,  from  the  comparatively 
harmless,  though  Intensely  silly,  fabrication 
of  an  invitation  to  dinner,  as  a  practical  Joke, 
to  the  utterance  of  a  declaration  which.  If 
credited,  might  destroy  a  man's  reputation  or 
be  injurious  to  his  property  and  pecuniary 
Interest  Assuming,  in  the  case  of  a  practi- 
cal joker  (always  detestable),  that  the  offend- 
er should  be  punished ;  should  he  be  declared 
a  felon?  Our  provisions  for  criminal  punish- 
ment are  far  different  from  the  old  English 
Penal  Code,  which  Inflicted  the  same  penalty 
on  practically  all  offenses  from  the  theft  of 
a  handkerchief  In  a  sh(^  to  the  most  atro- 
cious of  murders,  to  wit  death.  If  the  char- 
acter or  effect  of  the  misrepresentation  is  no 
element  of  the  offense,  then  it  is  just  as 
felonious  to  impute,  by  a  fabricated  letter, 
to  the  keeper  of  a  brothel  a  belief  In  the 
moral  obligation  of  chastity  as  to  impute  to 
an  eminent  divine  or  statesman  the  most 
degrading  and  infamous  sentiments.  The 
effect  of  this  doctrine,  which  I  combat  goes 
much  further.  The  statute  is  general.  It  in- 
cludes all  misrepresentations  of  a  person's 
sentiments,  opinions,  or  conduct  It  no  way 
limits  the  subject  as  to  which  the  sentiments 
or  opinions  relate,  but  on  the  contrary,  in- 
cludes the  infinite  number  of  subjects  on 
which  it  is  possible  for  human  beings  to 
have  sentiments  or  opinions — ^religion,  poll- 
tics,  law,  ethics,  esthetics,  and  so  on  indef- 
initely. If  It  be  true  that  mere  misrepre- 
sentation is  sufficient  to  constitute  the  crime, 
and  that  injury,  at  least  to  some  one,  is  not 
a  necessary  element  of  it,  then  it  is  a  felony 
to  misrepresent  by  a  fabricated  letter  the  sen- 
timents or  opinions  of  another  upon  the  most 
academic  question — on  the  Identity  of  the 
Man  in  the  Iron  Mask,  on  the  authorship 
of  the  Junius  Letters,  on  the  relative  merits 
of  Austen  and  of  the  "Sweet  Singer  of  Michi- 
gan," on  the  relative  prowess  of  the  two 
combatants  at  the  last  national  prize  fight 
and  on  the  superiority  of  the  various  entries 
for  the  next  great  horse  race.  In  the  case  be- 
fore us  the  only  charge  in  the  indictment  is 
that  the  defendant  uttered  a  false  letter,  pur- 
porting to  bear  Mr.  Van  Every's  signature, 
stating  "Any  favors  shown  him  [the  def^id- 
antj  will  be  duly  appreciated  bff  the  cpcpo^ 
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ration  and  myself,"  thus  representing  that 
the  writer  desired  the  extension  of  favors 
to  the  defendant,  when  In  fact  he  did  not 
Not  a  word  is  to  be  found  in  the  indictment 
relating  to  the  conduct  of  the  defendant 
towards  Miss  Anderson  (the  real  offense  for 
which  he  was  tried  and  convicted);  indeed, 
her  name  is  not  mentioned  in  It,  nor  is  there 
any  charge  in  the  indictment  that  the  letter 
tended  to  injure,  or  was  used  to  injure,  Mr. 
Van  Every  or  any  other  person. 

The  learned  district  attorney  in  his  brief 
suggests  that  the  object  of  the  statute  was 
to  prevent  fraud  or  imposition  on  third  par- 
ties by  the  production  of  forged  letters.  In 
reply  to  this  It  may  be  stated  that  such 
frauds  upon  third  parties  are  very  thoroughly 
covered  by  other  provisions  of  the  Penal 
Code,  which  punish  obtaining  money  or  prop- 
^ty  under  false  pretenses  and  procuring  em- 
ployment under  forged  letters  of  recommen- 
dation. But  the  conclusive  evidence  that 
the  statute  had  no  such  object  is  that  only 
misrepresentations  of  the  sentiments,  opin- 
ions, or  conduct  of  the  purported  writer  fall 
within  the  statute,  which  In  no  way  Includes 
false  statements  of  facts,  except  facts  constl- 
tating  part  of  the  conduct  of  the  writer,  nor 
mtorepreeentatlon  of  the  sentiments  or  opin- 
ions of  others  than  such  writer.  Such  state- 
ments, to  say  the  least,  would  be  as  apt  to 
Injure  third  parties  as  any  statement  of  opin- 
ion. Thus  the  uttering  of  a  fabricated  let- 
ter asserting  that  A.  was  the  president  of 
some  great  financial  institution  and  the  own- 
er of  some  specific  piece  of  property  of  great 
value  would  constitute  no  offense,  unless 
the  utterer  obtained,  or  sought  to  obtain, 
money  or  property  on  the  strength  of  such 
letter.  In  which  case,  under  another  statute, 
the  gist  of  the  offense  would  be  the  obtain- 
ing of  the  money  or  property,  or  the  attempt 
so  to  do,  not  the  utterance  of  the  letter ;  while 
if  the  letter  were  cast  in  the  following  form, 
"I  regard  A.  as  a  very  rich  man,"  the  offense 
would  be  complete  at  the  time  of  its  utter- 
ance, even  though  the  sole  object  of  A.  was 
to  pose  as  a  man  of  great  wealth  and  excite 
the  admiration  of  the  vulgar.  If  a  boy  over 
12  (under  12  he  would  be  presumed  incapable 
of  crime),  desirous  of  attending  a  ball  game, 
should  present  to  his  teacher  a  fabricated  ex- 
cuse purporting  to  be  signed  by  his  mother, 
"Please  excuse  Johnny  from  school  to-mor- 
row, as  I  wish  to  have  his  services  at  home," 
he  would  certainly  fall  within  the  provision 
of  this  statute  as  it  Is  about  to  be  construed, 
for  the  excuse  would  misrepresent  the  senti- 
ments and  opinions  of  his  mother.  That 
the  boy  should  be  soundly  flogged  I  am  en- 
tirely willing  to  concede,  but  I  deny  that  he 
would  be  a  felon  or  that  the  Legislature  in- 
tended to  declare  him  such.  But  a  more  In- 
congruous result  from  the  doctrine  asserted 
remains.  If  the  boy,  having  taken  legal  ad- 
vice, should  present  as  his  excuse,  "Johnny's 
annt  died  yesterday,  the  funeral  has  been 
fixed  for  to-morrow,"  while  In  troth  he  had 


no  aunt,  or,  tf  one,  she  was  still  living, 
these  being  merely  statements  of  fact,  John- 
.ny,  though  a  very  bad  boy,  would  not  break 
any  penal  law  of  the  state,  but  he  would,  or 
certainly  should,  be  subjected  to  the  flog- 
ging to  which  I  have  alluded.  Equally  true 
would  this  be  of  an  excuse,  purporting  to  be 
signed  by  the  mother,  which  stated,  "John- 
ny's father  wishes  yon  to  excuse  him  from 
attendance  at  school  to-morrow,"  because, 
under  the  statute,  to  constitute  the  offense 
the  misrepresentation  must  be  of  the  senti- 
ments of  the  supposititious  writer,  not  those 
of  other  persons. 

The  learned  district  attorney  has  appreci- 
ated the  remarkable  results  that  would  fol- 
low from  the  doctrine  that  under  this  stat- 
ute neither  the  subject-matter  nor  the  effect 
of  the  misrepresentations  is  an  element  of 
the  offense,  and  says  that  In  the  cases  sug- 
gested no  jury  would  convict  I  think  that 
ordinarily  this  would  be  so,  but  I  had  sup- 
posed that  our  Penal  Code  was  not  such  as 
to  require  jurors  to  violate  their  oaths  to 
avoid  the  perpetration  of  a  great  wrong, 
not  like  the  old  English  criminal  law,  where 
a  jury  at  times  found  five  guineas  to  be  less 
in  value  than  five  shillings  to  avoid  the 
Infliction  of  death  for  a  petty  crime. 

The  learned  dlatrict  attorney  seems  some- 
what i>erplexed  in  ascertaining  what  was 
the  real  evil  which  this  statute  was  intended 
to  prevent  or  punish,  at  one  time  suggesting, 
as  already  stated,  that  It  was  to  prevent 
fraud  on  third  parties,  and  at  another  to 
punish  libels  that  Imputed  to  the  suppositi- 
tious writer  of  the  letter  degrading  or  in- 
famous sentiments.  The  inquiry  Is  Impor- 
tant; for  it  is  settled  law  that  In  the  con- 
struction of  a  statute  there  must  be  consider- 
ed the  mischief  intended  to  be  remedied  and 
the  object  to  be  attained  by  its  enactment 
Plerson  v.  People,  79  N.  X.  4S3,  35  Am.  Rep. 
624.  8o,  also:.  "The  drcumstances  exist- 
ing at  the  time  of  the  passage  of  the  act 
which  led  to  its  passage,  may  be  regarded 
for  the  purpose  of  furnishing  something  in 
the  nature  of  a  guide  to  its  proper  con- 
struction and  interpretaiion."  O'Brien  v. 
Mayor,  etc.,  of  N.  Y.,  139  N.  Y.  548,  588,  35 
N.  B.  323,  337.  In  the  case  before  us,  though 
the  statute  has  no  predecessor,  there  is  no 
mystery  as  to  the  mischief  It  was  intended  to 
prevent,  nor  as  to  the  occurrence  which  led 
to  its  enactment  In  the  presidential  cam- 
paign of  1880  there  was  attributed  to  one 
of  the  candidates  a  letter,  asserted  to  be  a 
forgery,  which  imputed  to  him  the  utter- 
ance of  sentiments  in  no  respect  morally  or 
intellectually  discreditable,  but  which  were 
deemed  to  be  most  injurious  to  his  pros- 
pects of  election.  It  was  believed  by  a  large 
number  of  our  citizens  that  through  this 
letter  the  candidate  lost  the  votes  of  the 
Pacific  states.  The  utterance  of  this  letter. 
If  forged,  was  a  grievous  offense,  both 
against  the  Individual  and  the  public, 
Justly  the  subject  of  severe  punishment. 
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1884,  to  prevent  a  repetition  of  the  offense 
at  the  presidential  election  then  approach- 
ing, this  Btatute  was  passed.    It  enacts  that 
the  utterance  of  a  fabricated  letter  shall  be 
a  felony,  when  by  such  letter  the  sentiments, 
opinions,  or  conidnct  of  the  sappositltlous  au- 
thor is  misrepresented  or  otherwise  Injurl- 
onsly  affected.    The  use  of  the  word  "other- 
wise," In  connection  with  "Injuriously   af- 
fected," clearly  Imports  that  the  misrepre- 
sentation  must  be  injurious,  or   the  word 
"otherwise"  has  no  meaning  or  application 
whatever.    It  Is  true  the  statute  is  care- 
lessly drawn.    Nevertheless,  its  meaning  is 
to  me  perfectly  clear.    The  misrepresenta- 
tion must  be  injurious  to  the  supposed  writ- 
er.   The  statute  was  also  properly  drawn,  so 
as  not  to  limit  the  subject-matter  on  which 
the  sentiments  of  the  writer  might  be  mis- 
represented.  For  a  subject  concerning  which 
the    misrepresentation    of   his    opinions   or 
sentiments  might  be  of  absolutely  no  im- 
portance to  one  man  might  be  of  vital  con- 
sequence to  another.    Surely  he  must  b«  an 
extreme  partisan  who  would  assert  that  the 
declaration  of  a  belief  In  the  doctrine  of  free 
trade  or  In  that  of  protection  reflects  any 
discredit  upon  the  person  holding  such  be- 
lief.   To  .the  writer  of  this  opinion  it  would 
be  of  no  moment  that  his  views  on  the  tariff 
were  misrepresented,  but  It  would  probably 
be  fatal  to  the  success  of  a  candidate  for 
Congress  In  the  Pittsburg  district  to  attrib- 
ute to  him  the  advocacy  of  free  trade.    The 
statute,  of  course,  la  not  confined  to  mis- 
representation of  political  opinions.    There 
are  many  subjects   as  to  which   the   mis- 
representation of  one's  opinions  might  cause 
him    great   injury.    To    misrepresent   one's 
sentiments    towards    hlB   employers,    or   to- 
wards those  from  whom  he  was  seeking  em- 
ployment,  might  lead  to  hfe   discharge  or 
prevent  employment.    To  the  great  mass  of 
people   a   misrepresentation   of  their  aym- 
pathies  in  the  present  war  between  Russia 
and  Japan  would  be  of  no  possible  conse- 
quence;  but  in  the  case  of  a  party  dealing 
with  either  belligerent  such  misrepresenta- 
tion would  be  disastrous.    It  seems  to  me 
unreasonable  that  a  man  should  be  declared 
a  felon  for  attributing  to  another  a  letter  In 
which  was  expressed  the  opinion  that  Julia 
was  more  beautiful  in  person  and  more  at- 
tractive In  character  than  Alice,  when  the 
supposed  writer  bad  no  acquaintance  with 
either,  and  the  only  relation  existing  be- 
tween them  was  the  admiration  of  an  oc- 
cupant of  a  stall  in  a  theater  for  the  artist 
on  the  stage.    But  If  the  circumstances  were 
different,  and  the  writer  were  engaged  to 
Alice,  and  the  forged  letter  were  used  to 
break  the  engagement,  then  the  perpetrator 
of  the  act  would  be  properly  convicted  under 
the  statute  before  us  end  justly  punished. 
If  we  construe  the  statute  as,  In  my  opinion, 
It  Is  written— that  Is  to  say,  that  the  mis- 
representation, to  constitute  a  crime,  must 
b«  Injurious  to  the  supposed   author— ^w.e  ' 


eliminate  all  of  what  seem  to  me  the  ex- 
travagant and  unreasonable  results  of  a  con- 
trary doctrine.  We  are  brought  down  to  a 
simple  and  clear  test  of  criminality.  Was 
the  misrepresentation  Injurious,  or  did  It 
tend  to  Injure  the  apparent  writer?  If  It 
was,  or  did,  the  crime  was  committed,  no 
matter  to  what  subject  the  sentiments  mis- 
represented related,  whether  politics,  reli- 
gion, or  love.  If  the  fabricated  letter  had 
no  such  tendency  or  effect  then  It  was  not 
within  the  statute. 

I  may  bore  add  another  consideration 
whldi  I  think  should  attract  the  attention  of 
any  one  seeking  to  elucidate  the  statute. 
By  it  not  only  is  the  utterance  of  a  forged 
letter  made  a  crime,  but  the  utterance  of 
anything  that  purports  to  be  a  copy  of  such 
letter,  when  no  letter  exists.  No  similar 
provision  is  found  elsewhere  In  the  law, 
either  common  or  statute.  Tbls  clearly 
shows  that,  as  I  have  stated,  It  was  the  so- 
called  Morey  letter  that  led  to  the  enact- 
ment of  the  law.  In  that  case  the  publica- 
tion of  what  was  asserted  to  be  a  copy  of 
the  letter  written  by  the  candidate  was  just 
as  Injurious  to  the  candidate  as  the  produc- 
tion of  the  forged  letter  Itself.  In  fact,  not 
one  in  a  'thousand,  and  probably  not  a  single 
one,  of  those  whose  votes  are  Supposed  to 
have  been  influenced  by  It,  ever  saw  or 
could  have  seen  the  original  letter. 

But,  even  if  the  doctrine  of  the  prevailing 
opinion  be  adopted,  there  was  a  fatal  errwr 
in  the  admission  of  evidence  on  the  trial. 
The  so-called  letter  of  introduction,  which  is 
the  subject  of  the  Indictment,  was  presented 
to  Miss  Anderson,  and  from  that  time  for- 
ward no  further  allusion  was  made  to  It 
Then  the  offense  was  complete.  Despite 
this,  the  prosecution  was  allowed  to  prove, 
under  objection  and  exception,  that  after  the 
introduction  to  Miss  Anderson  the  defendant 
paid  her  the  attentions  of  a  suitor,  and  final- 
ly, after  the  lapse  of  some  time,  became  en- 
gaged to  be  married  to  her.  On  the  day 
fixed  for  the  marriage,  either  through  base- 
ness or. through  fear  of  exposure,  the  defend- 
ant absconded.  The  prosecution  was  allowed 
to  prove  that  during  the  period  of  his  atten- 
tions to  Miss  Anderson  the  defendant  gave 
to  her  a  check  for  $100,000  purporting  to  be 
signed  by  the  executor  of  a  deceased  Mr. 
Ooelet.  That  the  conduct. of  the  defendant 
towards  this  young  lady  was  base  and  de- 
testable to  the  last  degree  is  certain,  but 
under  the  doctrine  of  the  prevailing  opinion, 
that  the  effect  of  the  mlarepresentatlon  is 
no  Ingredient  of  the  offense,  what  possible 
materiality  had  it  on  the  trial  of  this  In- 
dictment? The  defendant,  under  the  guise 
of  a  member  of  a  family  of  wealth  and  social 
position,  sought  by  Imposture  to  obtain  the 
hand  of  the  lady.  But  under  the  law  about 
to  be  declared  he  would  have  been  equally 
criminal,  lied  the  deception  been  of  an  op- 
posite character   and,gJt^fj^^d»j^»^vH»& 
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Prince  CStarmtng  masqaeradlng  &b  a  peasant. 
TUB  defendant  has  been  Indicted  simply  for 
uttering  tlie  false  letter  of  Mr.  Van  Every- 
He  has  been  tried,  convicted,  and  punished 
for  an  imposture  practiced  on  Miss  Ander- 
son, to  which  no  reference  of  any  character 
is  to  be  found  In  the  indictment.  Such  a 
practice  Is  to  be  deprecated,  especially  so 
when,  as  in  this  base,  it  is  by  no  means  clear 
that  the  real  oftense  of  the  defendant  can- 
not be  punished  under  other  statutes. 

The  Judgment  appealed  from  should  be 
reversed,  and  the  defendant  discharged,  un- 
less a  new  indictment  is  presented  against 
blm  at  the  next  term  of  the  court  in  which 
he  was  convicted. 

GRAY,  BARTLETT,  and  HAIGHT,  JJ., 
concur  with  WERNER,  J.  O'BRIEN  and 
VANN,  JJ.,  concur  with  OULLEN,  a  J. 

Judgment  of  conviction  affirmed. 


<1SS  N.  Y.  481) 

LEONARD  V.  PIERCE  «t  al. 
(Court  of  Appeals  of  New  Xork.    Oct  8, 
1905.) 

Pabties— Defect  of  Pasties— Demttbbbb. 

Where,  in  the  summons  and  title  of  the 
complaint,  defendant  is  named  only  in  bis  in- 
dividual capacity,  and  in  the '  complaint  a 
cause_  of  action  ia  stated  against  bim  in  his 
capacity  aa  trustee  under  the  will  of  a  decedent, 
a  demurrer  for  defect  of  parties  and  on  the 
groand  that  the  complaint  doe?  not  state  a 
canse  of  action  was  properly  sustained. 

[Ed.  Note. — For  cases  fai  point.  See  vol.  87, 
Cent  Dig.  Parties,  g  115.] 

Werner  and  Bartlett.  JJ.,  dissenting.' 

Appeal  from  Supreme  Courts  Appellate 
Division,  First  Department 

Action  by  Chatfleld  Leonard,  receiver  of 
Curtis  A.  Bamnm,  against  Carlton  B.  Pierce 
and  others.  From  a  Judgment  of  the  Appel- 
late Division  (87  N.  T.  Supp.  978,  94  App. 
Div.  266),  reversing  a  Judgment  of  the  Spe- 
cial Term  overmlihg  a  demurrer  of  defend- 
ant Pierce  to  the  complaint  and  sustaining 
such  demnrrer,  plaintiff  appeals.    AfBrmed. 

Clarence  L.  Barbw,  for  appellant  Carlton 
B.  Pierce,  pro  se. 

HAIOHT,  J.  The  canse  of  action  as  al- 
leged £a  the  complaint  was  that  Pierce,  as 
tmstee,  be  compelled  to  render  ah  account 
of  the  trust  fnnds  in  his  bands,  that  he  be 
enjoined  from  making  Improper  Investments, 
and  that  he  be  compelled  to  make  restitution 
of  sncb  of  the  trust  funds  as  had  been  lost 
through  his  fault  In  the  summons  and  In 
tbe  title  of  the  complaint  he  is  named  only 
In  his  individual  capacity,  and  It  Is  conceded 
tkat  no  cause  of  action  is  alleged  against  him 
la  that  capacity.  The  demurrer  is  "that 
tbere  Is  a  defect  of  parties,  in  that  Carlton 
B.  Pierce  as  tmstee  under  the  will  of  Abijah 
Bamum,  deceased,  la  a  necessary  defendant," 


and  again,  "that  tbe  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action." 
It  has  been  repeatedly  held  that  persons 
suing  or  being  sued  in  their  official  or  rep- 
resentative capacity  are,  in  contemplation  of 
law,  distinct  persons,  and  strangers  to  any 
right  or  liability  an  an  individual;  and  con- 
sequently a  former  Judgment  concludes  a 
party  only  in  the  character  in  which  he  was 
sued.  If  the  Judgment  was  for  or  against 
an  executor,  administrator,  assignee,  or  trus- 
tee, it  would  not  preclude  him.  In  an  action 
affecting  him  personally,  from  dlspnting  the 
findings  or  Judgment  although  the  same 
questions  are  involved.  Collins  v.  Hydorn, 
135  N.  Y.  320,  32  N.  E.  69;  Landon  v.  Town- 
Bhend,  112  N.  T.  9»-«9,  19  N.  E.  424,  8  Am. 
St  Rep.  712;  Ratbbone  v.  Hooney,  58  N.  Y. 
463-407.  The  defendant  Pierce  individually, 
being  in  contemplation  of  law  a  distinct  par- 
ty from  that  of  Pierce  as  trustee  under  the 
will  of  Bamum,  deceased,  I  think  adopted 
the  correct  practice  to  relieve  himself  from 
Uability  personally  by  Interposing  the  de- 
nxurrer  to  the  complaint  The  Code  of  Civil 
Procedure  provides  that  an  action  la  com- 
menced by  the  service  of  a  summons;  that 
the  summons  must  contain  the  title  of  tbe 
action,  specifying  the  names  of  the  parties 
to  the  action.  Sections  416,  417.  It  further 
provides  that  the  defendant  may  demur  when 
there  is  defect  of  parties  plaintiff  or  defend- 
ant and  when,  the  complaint  does  not  state 
facts  sufficient  to  constitute  a  cause  of  action. 
Section  488.  It  thus  appears  that  the  action 
was  commenced  by  the  service  of  the  sum- 
mons In  which  the  defendant  was  named  as 
a  party  Individually,  and  that  no  cause  of  ac- 
tion was  stated  In  the  complaint  against  him 
in  that  capacity.  The  defendant,  therefore, 
brings  himself  squarely  within  the  express 
provisions  of  the  Code  in  interposing  his  de- 
murrer. This  practice  Iniposes  no  unjust 
hardship  upon  the  plaintiff.  He  is  only  call- 
ed upon  to  determine  the  nature  of  his  own 
canse  of  action,  as  to  whether  It  is  against  the 
person  in  his  individual  capacity  or  In  hla  rep- 
resentative capacity. 

It  is  true  that  there  are  cases  In  which  It 
has  been  said  that  the  title  and  pleadings 
may  be  considered  together  to  ascertain  the 
true  nature  of  the  action,  and  the  cases  of 
Saiwell  V.  Carpenter,  62  N.  Y.  639,  Beers  v. 
Shannon,  73  N.  Y.  292,  Litchfield  v.  Flint 
104  N.  Y.  543,  11  N.  B.  58,  and  Knox  v.  Met- 
ropolitan El.  Ry.  Co.,  58  Hun,  517,  12  N.  Y. 
Supp.  848,  affirmed  128  N.  Y.  625,  28  N.  B. 
485,  are  relied  upon  to  sustain  the  plaintiff's 
position.  But  these  cases  are  not  in  conflict 
with  our  views  upout  this  subject  In  the 
case  of  Stllwell  v.  Carpenter  the  action  was 
entitled  "Charlotte  Stllwell.  Executrix,  etc." 
Upon  the  trial  the  defendant  moved  to  dis- 
miss the  complaint  on  the  ground  that  the 
action  was  brought  by  the  plaintiff  in  her 
representative  capacity  as  an  executrix.  It 
was  held  that  the  motion  was  properly  de- 
nied, for  the  reason  tb|tj|^^d  not  appeiji^ 
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that  the  action  was  brought  by  the  plalntllt 
as  executrix,  nor  did  It  appear  what  estate 
she  was  executrix  of.    Therefore  the  words 
"Executrix,    etc.,"    were    merely    descriptlo 
personse.    In  the  case  of  Beers  ▼.  Shannon 
It   was  claimed   that   the   action  was   not 
brought  by  the  plaintiff  In  his  representative 
character.    The  plaintiff  gave  his  name,  and 
following  It  the  words  "executor  of,  etc.,  of 
John    Beers,    deceased."    He    omitted    the 
word  "as"  before  executor.    It  will  be  ob- 
served that  the  Beers  Case  differs  from  that 
of  Stllwell  V.  Carpenter,  for  In  the  Beers  Case 
the  estate  of  which  he  was  executor  is  given. 
It  was  held  that  while  without  the  word  "as" 
it  had  frequently  been  held  that  the  addition 
to  the  name  of  the  party  was  descriptlo  per- 
sonte,  yet  In  view  of  the  allegations  of  the 
complaint  It  was  apparent  that  he  Intended 
to  sue  in   his  representative  capacity,   and 
that  the  description  of  him  was  sufficient  for 
that  purpose.    In  the  case  of  Litchfield  v. 
Flint,  the  title  was  "Blectus  B.  Litchfield, 
Executor,    etc."    The    complaint    alleged    a 
cause  of  action  In  his  favor  In  his  Individual 
capacity,  and  not  as  a  representative.    In 
the  complaint  there  was  an  allegation  that 
he  was  an  executor  of  the  will  of  a  deceased 
person,  naming  him.    It  was  held  that  the 
words  "executor,  etc.,"  were  merely  descrip- 
tlo personse.    In  the  case  of  Knox  v.  Met 
Bl.  Ry.  Co.,  It  was  contended  that  the  plain- 
tiffs could  not  nialntaln  the  action,  because 
In  the  caption  of  their  complaint  they  styled 
themselves  "as  executors,"  and  not  "as  trus- 
tees," of  the  last  win  and  testament  of  Rich- 
ard Smith  Clark.    In  the  body  of  the  com- 
plaint, however,  they  set  forth  the  testator's 
win  and  allege  the  devise  of  the  property  in 
question  to  his  executors  In  trust    Under  the 
drcumstanees  It  was  held  that  the  plaintiffs 
had  the  right  to  describe  themselves  as  "ex- 
ecutors," and  that  the  action  was  properly 
brought 

It  win  readily  be  seen  that  none  of  these 
cases  reach  the  question  involved  in  this 
case.  AU  of  these  cases  were  considered  In 
the  case  of  First  National  Bank  v.  Shuler, 
153  N.  T.  163,  47  N.  E.  262,  60  Am.  St  Rep. 
601,  In  which  It  appears  to  us  the  question 
Involved  in  this  case  was  decided  and  dis- 
posed of.  That  case  was  a  creditor's  action 
to  set  aside  a  general  assignment  and  cer- 
tain transfers  of  property  as  in  fraud  of  the 
rights  of  creditors.  The  action  was  brought 
against  one  Waldron  as  assignee  and  against 
Elizabeth  N.  Shuler  individually,  to  whom  It 
was  claimed  certain  transfers  of  property 
had  been  made.  After  the  action  had  been 
brought  Isaac  0.  Shuleif,  the  judgment  debtor, 
died,  leaving  a  will  In  which  Elizabeth  N. 
Shuler  was  appointed  his  executrix.  Subse- 
quently, upon  the  application  of  the  plain- 
tiff, the  court  made  an  order  permitting  the 
plaintiff  to  serve  a  supplemental  complaint 
alleging  the  death  of  Shuler  and  the  appoint- 
ment of  his  executrix,  etc.  But  no  order  was 
made  continuing  the  action  against  her  as 


executrix  or  directing  that  she  be  brought 
in  and  made  a  party  In  her  representative 
capacity.  Andrews,  0.  J.,  In  deUverlng  the 
<n?Inlon  of  the  court,  says:  "We  think  the 
proceedings  and  judgment  in  this  case  are 
fatally  defective  for  the  omission  of  the  plain- 
tiff to  bring  in  and  make  the  defendant 
Elizabeth  N.  Shuler  a  party  defendant  In  the 
action  In  her  capacity  as  executrix  of  the 
original  defendant  Isaac  C.  Shuler.  •  •  • 
Cases  are  cited  to  support  the  contention  that 
the  defendant  Elizabeth  N.  Shuler,  having 
been  in  fact  a  party  to  the  action  In  her  Indi- 
vidual name,  should  be  regarded  as  a  party 
in  her  representative  character  also."  Then 
he  refers  to  the  cases  above  alluded  to  and 
continues:  "But  a  suit  against  one  sued  as 
an  Individual  does  not  bind  him  as  trustee, 
and,  conversely,  judgment  against  one  sued 
In  a  representative  capacity  does  not  conclude 
him  In  a  subsequent  action  brought  by  or 
against  him  as  an  individual,  although  the 
same  identical  Issue  is  Involved  and  the  de- 
cision in  the  first  action  was  upon  the  merits." 
The  defendant  Pierce  may  be  liable  as  trustee, 
but  Is  not  liable  Individually.  But  If  he  Is 
not  permitted  to  interpose  a  demurrer,  how 
can  he  shield  himself  from  the  entry  of  a 
judgment  against  him  personally.  Must  he 
appear  and  serve  an  answer?  If  so,  what 
Is  he  to  answer?  He  may  not  be  able  to 
truthfully  deny  the  allegations  against  him 
as  trustee,  and  no  facts  have  been  alleged 
against  him  Individually  which  call  for  an 
answer.  But  assmning  that  he  may  answo: 
and  go  to  trial  and  upon  the  trial  procure  a 
ruling  to  the  ^ect  that  he  Is  not  liable  per- 
sonally. It  would  be  the  adoption  of  a  cumber- 
some and  expehiglve  practice,  reaching  a  re- 
sult in  a  roundabout  way  when  the  Code  au- 
thorizes a  simple  remedy  by  demurrer. 

The  judgment  of  the  Appellate  Division 
should  be  affirmed,  with  costs. 

WERXER,  J.  (dissenting).  After  many 
vicissitudes,  In  the  course  of  which  there  have 
been  several  demurrers,  amended  complaints, 
and  a  severance  of  Inconsistent  causes  of 
action,  the  complaint  In  Its  present  form  has 
reached  this  court  upon  a  demurrer  that  was 
overruled  at  Special  Term,  bnt  sustained  at 
the  Appellate  Division.  Of  the  five  specifi- 
cations In  the  demurrer  only  two  need  be  no- 
ticed, and  they  are  (1)  that  there  Is  a  defect 
of  parties,  In  that  persons  described  In  para- 
graph 5  of  the. complaint  as  "other  devisees 
therein  named"  are  necessary  defendants  In 
the  action,  and  (2)  that  there  la  a  defect  of 
parties  defendant  In  that  Carlton  B.  Pierce 
as  trustee  under  the  will  of  Abijah  Bamum, 
deceased,  is  a  necessary  defendant  The 
plaintiff  Is  reoeiver  under  several  judgments 
recovered  against  one  Curtis  A.  Barnum. 
The  latter  ia  the  contingent  remainderman 
under  his  father's  will,  subject  to  his  mother's 
life  estate,  of  certain  premises  In  Otsego 
county,  which  have  been  sold.    The  proceeds 

of  the  sale  are  now  In  the 
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fendant  Pierce  as  trustee  under  that  will, 
who  pays  the  Income  to  tbe  life  tenant.  This 
action  is  brought  to  compel  the  trustee  to 
render  an  account,  to  enjoin  him  from  con- 
tinuing or  making  unauthorized  investments 
of  the  trust  fund,  and  to  make  restitution  of 
such  part  thereof  as  may  have  been  lost 
through  his  fault  All  this  is  upon  the  theory, 
of  course,  that  the  receiver  has  a  present 
qualified  Interest  in  the  trust  estate  that  may 
ripen  Into  an  unqualified  title  and  right  of 
possession  upon  the  death  of  the  cestui  que 
vie.  That  portion  of  the  complaint  which 
sets  forth  the  interest  of  the  Judgment  debtor 
in  the  estate  of  his  deceased  father  Is  to  the 
effect  that  a  certain  bouse  and  premises  In 
Otsego  county  were  devised  to  the  Judgment 
debtor  Jn  fee  simple,  subject  to  the  life  use 
of  his  mother,  Laura  Barnum.  This  devise 
was  subject  to  the  further  contingency  that, 
If  the  Judgment  debtor  and  all  of  his  descend- 
ants should  die  before  his  mother,  the  prop- 
«ty  devised  to  him  should  pass  to  other  dev- 
isees named  In  the  will.  One  of  the  ques- 
tlons  now  to  be  decided  Is  whether  these 
"other  devisees"  are  necessary  parties  to 
this  action. 

It  is  to  be  observed  that  this  complaint 
18  not  singular,  in  that  it  prays  for  several 
forms  of  relief  which  are  not  Justified  by 
Its  allegations.    That  is  a  common  fault  in 
equity  pleading.     It  contains  one  statement, 
however,  that  qualifies  all  Its  allegations  and 
limits  the  relief  sought    In  the  seventeenth 
paragraph  the  pleader  says  that  "no  relief 
Is  prayed  for    •    •    •    which  shall  affect 
the  custody  of  said  fund  or  the  Income  there- 
of during  the  continuance  of  the  trust  estate. 
This   allegation   practically    eliminates   the 
prayer  that  the  accounts  of  the  trustee  be 
judicially  settled,  as  well  as  every  other  that 
Is  Inconsistent  with   the   main  purpose   of 
the  action ;  and,  when  the  complaint  Is  view- 
ed in  that  light,  It  Is  evident  that  what  the 
plaintiff  really  wants  is  to  have  the  trust 
fund  accounted  for  and  properly  Invested 
under  the  direction  of  the  court    The  pres- 
ent custody  of  the  fund  Is  not  sought  to  be 
disturbed,  and  no  direction  Is  prayed  for  con- 
cerning Its  ultimate  disposition.    In  short, 
the  complaint,  fairly  construed,  seeks  noth- 
ing more  than  an  intermediate  or  Interlocu- 
tory accounting  respecting  a  fund  In  which 
the  plaintiff  has  now  a  contingent  Interest, 
and  In  which  the  "other  devisees"  mention- 
ed can  have  no  Interest,  unless  the  Interest 
of  the  plaintiff  is  annihilated  by  the  death 
of  the  Judgment  debtor  and  his  descendants 
pending  the  continuance  of  the  trust  estate. 
A  decree  directing  the  trustee  to  disclose  his 
proceedings,  and  restricting  bis  Investments 
to  legitimate  channels,  cannot  detrimentally 
affect  the  Interests  of  these  "other  devisees," 
and  It  is  therefore  not  apparent  that  they 
are  necessary  parties  to  this  actiou.    They 
may  be  proper  parties,  and.  If  so,  the  Su- 
preme Court  may,  in  Its  discretion,  direct 
them  to  be  brought  in.    But  that  result  is 


not  to  be  accomplished  by  demurrer.    "  'Nec- 
essary parties,'  when  the  term  is  accurately 
tised,  are  those  without  whom  no  decree  at 
all  can  be  effectively  made  determining  the 
principal  Issues  In  the  cause.    'Proper  par- 
ties' are  those  without  whom  a  substantial 
decree  may  be  made,  but  not  a  decree  which 
shall    completely    settle   all    the   questions 
which  may  be  Involved  In  the  controversy 
and  conclude  all  the  persons  who  have  any 
Interest  In  the  subject-matter  of  the  litiga- 
tion."   Pomeroy's   Remedies  and  Remedial 
Rights,  i  829.    "If  the  person  is  a  necessary 
defendant,  a  demurrer  for  defect  of  parties 
on  account  of  his  nonjoinder  will  be  sustain- 
ed; and,  conversely.  If  the  demurrer  will  be 
sustained,  the  person  is  a  necessary  party. 
If  the  person  is  merely  a  proper  party,  such 
a  demurrer  will  not  be  sustained  on  account 
of  his  nonjoinder,  although  the  court  may 
undoubtedly,  In  the  exercise  of  its  discretion, 
order  him  to  be  brought  In."    Id.  i  330.    In 
determining  who  are  necessary  parties  and 
who  are  merely  proper  parties  to  an  action 
for  an  accounting,  it  should  be  borne  In  mind 
that  there  Is  a  well-recognized  distinction 
between  the  rendering  of  an  account  and  Its 
final  settlement    Woemer's  Am.  Law  of  Ad- 
ministration (2d  Ed.)  vol.  2,  §!  501,  502;  Rem- 
ington V.  Walker,  21  Hun,  322;  Westervelt 
V.  Glegg,  1  Barb.  Gh.  469.    This  distinction 
was  applied  In  Wood  v.  Brown,  34  N.  Y.  837, 
where  It  was  held  that  creditors,  legatees, 
and  next  of  kin  are  not  necessary  parties, 
except  In  cases  of  final  accounting.    This 
court  there  said:    "The  case  waa  a  proper 
one  to  call  on  the  defendant  to  render  an 
account  of  his  proceedings.    If  a  final  settle- 
ment was  not  contemplated.  It  was  not  neces- 
sary to  make  the  other  legatees  parties.    The 
decree  does  not  affect  them.    If  further  pro- 
ceedings are  taken  upon  tbe  basis  of  the  de- 
cree, they  may  be  brought  In,  if  necessary." 
And  in  Matter  of  Robinson,  37  N.  1.  261, 
where  the  question  was  whether  the  cestuls 
que  trustent  were  necessary  parties  upon  an 
application  for  the  appointment  of  a  trustee, 
It  was  held  that  the  disposition  of  such  ap- 
plications rests  largely  u{>on  considerations 
of  convenience,  as  to  which  the  court  will 
exercise  its  sound  discretion.    In  the  course 
of  the  discussion  In  that  case  the  court  quot- 
ed certain  passages  from  Judge  Story  that 
are  quite  applicable  in  tbe  case  at  bar.    The 
rule  relating  to  parties  in  equitable  actions 
and  proceedings,   says  Judge   Story,   "does 
not  seem  to  be  founded  uiwn  any  positive  or 
uniform  principle,  and  therefore  It  does  not 
admit  of  being  expounded  by  the  application 
of  any  universal  theorem  as  a  test    It  Is 
a  rule  founded  partly  in  artificial  reasoning, 
partly  in  considerations  of  convenience,  part- 
ly In  the  solicitude  of  courts  of  equity  to  sup- 
press multifartons  litigation,  and  partly  in 
the   dictates   of   natural    Justice — that   the 
rights  of  persons  ought  not  to  be  affected 
in  any  suit  without  giving  them  an  oppor- 
tunity to  defend  them."    This  4octrlne  waa|^^ 
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approved  in  Hairey  t.  Harrer,  4  Bear.  216, 
BIrdsong  r.  Blrdsong,  2  Head's  Term  Bep. 
289,  and  Wiser  v.  Blachly,  1  Johns.  Ch.  438; 
and  fiom  It  there  would  seem  to  flow  the 
logical  conclusion  that  the  persons  who  may 
be  entitled  to  the  fund  here  In  question,  in 
the  event  of  the  death  of  the  jndgrment 
debtor  and  all  of  his  descendants  during  the 
life  of  the  cestui  que  vie,  are  not  necessary 
parties  to  this  action,  for  nothing  Is  really 
asked  In  the  complaint,  and  nothing  can 
properly  be  done  by  the  court  that  will  affect 
their  Interests.  The  cases  of  Biggs  v.  Crag;?, 
89  N.  Y.  479,  and  Matter  of  Gall,  182  N.  X. 
270,  74  N.  B.  875,  are  not  In  conflict  with 
these  views.  Neither  of  those  cases  came 
up  on  demurrer,  and  in  each  of  them  there 
was  an  effort  to  compel  distribution  of  a 
portion  of  the  estate. 

The  substance  of  the  second  ground  of  de- 
murrer is  that  the  defendant  Pierce  Is  named 
only  in  his  individual  capacity,  while  the 
only  cause  of  action  alleged  is  against  him 
as  trustee.  It  is  true  that  in  the  title  he  is 
named  wltbont  any  officio  deslgnata,  and  that 
the  complaint  does  not  allege  any  cause  of 
action  against  him  as  an  Individual;  but  it 
Is  equally  true  that  it  contains  an  undoubted 
cause  of  action  against  him  as  trustee,  and 
no  other.  We  think  that  th^  case  falls  with- 
in the  rule  laid  down  In  Stilwell  v.  Carpenter, 
62  N.  Y.  639,  Beers  v.  Shannon,  73  N.  T.  292, 
Utchfield  V.  Flint,  104  N.  Y.  543, 11  N.  B.  68, 
.and  Knox  v.  Met  Bl.  B.  B.  Co.,  58  Hun,  517, 
12  N.  Y.  Supp.  848.  affirmed  128  N.  X. 
625,  28  N.  B.  485,  to  the  effect  that  the 
title  of  the  action  must  be  read  in  connec- 
tion with  the  allegations  of  the  complaint  in 
order  to  determine  the  capacity  in  which  a 
party  sues  or  Is  sued.  Thus,  if  the  pleading 
clearly  shows  that  the  cause  of  action  is  for 
or  against  a  party  in  his  representative 
capacity,  the  mere  failure  to  add  the  official 
designation  to  the  name  la  the  title  may  be 
disregarded  by  the  court  or  corrected  by 
amendment  (Code  Civ.  Proc.  §  723) ;  and, 
conversely,  if  a  party  is  designated  as  a 
representative  when  the  cause  of  action  Is 
for  or  against  him  as  an  individual,  the  affix 
to  bis  name  may  be  treated  as  surplusage. 
This  is  thoroughly  consonant  with  the  liberal 
rules  of  pleading  and  practice  enjoined  by 
the  Code  of  Civil  Procedure,  and  supported 
by  numerous  decisions  in  the  Supreme  Court. 
It  is  undoubtedly  the  better  practice  to  des- 
ignate in  the  title  of  the  action  the  capacity 
In  which  a  party  sues  or  is  sued ;  but  we  do 
not  think  a  failure  to  do  so  renders  a  plead- 
ing bad  on  demurrer,  if  its  context  clearly 
and  deflnltely  fixes  the  legal  character  of 
the  party  suing  or  sued.  There  are  many 
instances,  of  course,  in  which  the  neglect 
to  properly  denominate  a  party  may  prove 
fatal.  That  is  the  usual  result  when  the 
pleading  does  not  simply  the  defect  In  the 
title.  The  case  of  First  Nat  Bank  v.  Sfauler, 
163  N.  Y.  163.  47  N.  B.  262,  60  Am.  Bt  B^. 


001,  Is  an  iUustratlon  in  point  That  was  a 
judgment  creditor's  action  to  set  aside  a  gen- 
eral assignment  as  well  as  certain  specific 
transfers  alleged  to  have  been  fraudulent 
The  debtor  died  pending  the  action.  His 
widow  was  appointed  his  executrix.  She 
had  originally  been  made  an  individual  party 
defendant'  In  the  creditor's  action.  Afta 
her  husband's  death  the  plaintiff  obtained 
leave  to  serve  an  amended  complaint  setting 
forth  the  fact  of  the  debtor's  death  and  his 
widow's  appointment  as  his  executrix;  but 
no  attempt  was  made  to  bring  in  the  execo- 
trtx  as  a  defendant  In  her  official  capacity. 
The  case  proceeded  to  Judgment  in  favor 
of  the  creditor,  bat  was  reversed  in  this 
court  on  the  ground  that  the  executrix  had 
not  been  made  a  party  In  her  representative 
capacity,  and  therefore  was  not  bound  by 
the  Judgment  The  reason  for  the  decision 
is  readily  discernible  in  the  following  brief 
extract  from  the  opinion  of  Chief  Judge 
Andrews.  He  said :  "The  fact  that  the  de- 
fendant Bllzabeth  N.  Shnler  was  a  party 
defendant  in  her  individual  character  does 
not  obviate  the  objection.  She  had  a  sepa- 
rate  individual  interest  in  the  litigation, 
which  was  instituted  in  part  to  avoid  trans- 
fers made  to  her  by  the  debtor,  and  it  was 
during  his  Ufetlme  that  she  was  Joined  as 
defendant  in  the  action  and  answered  the 
complaint  By  his  death  and  her  appoint- 
ment as  executrix  she  was  invested  with 
a  new  character  as  the  r^resentatlve  of 
her  husband  and  his  creditors  and  of  hla 
estate."  In  another  part  of  his  opinion  the 
learned  chief  Judge  made  it  clear  that  the 
pleadings  did  not  show  that  the  executrix 
had  been  made  a  party  in  that  capacity,  or 
that  her  interest  as  such  had  been  considered 
or  determined.  The  case  at  bar  Ib  the  com- 
plete antithesis  of  that  case.  Here  the  de- 
fendant Pierce  is  simply  named  in  the  title 
as  a  party  defendant  while  every  line  of  the 
complaint  discloses  that  he  is  sued  as  trustee 
and  in  no  otbes  capacity. 

It  is  suggested,  however,  that  if  the  prac- 
tice pursued  by  plaintiff  herein  is  sustained 
a  Judgment  by  default  may  be  entered  against 
a  defendant  In  one  capacity,  while  he  may 
regard  himself  as  having  been  sued  in  an- 
other. That  is  one  of  the  possibilities  of 
such  a  sitnatloii.  But  similar  dangers  are 
incurred  by  every  defendant  who  falls  to 
appear  whm  he  is  sued.  In  every  such  case 
a  plaintiff  may  obtain  greater  or  different 
relief  than  he  may  be  entitled  to,  but  that 
does  not  make  the  complaint  demurrable. 
If  it  should  be  held,  for  Instance,  that  this 
complaint  does  not  state  a  cause  of  action 
against  the  defendant  Pierce  as  an  Indivldnal, 
and  the  title  of  the  action  should  then  be 
amended,  so  as  to  conform  to  the  allegationa 
of  the  complaint  a  personal  Judgment  might 
still  be  rendered  against  him  if  he  failed  to 
appear.  Of  course,  the  plaintiff  would  have 
no  legal  right  to  such  a  Judgment;  but  the 
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mere  fact  that  It  w«b  pbysieally  poceible 
for  him  to  obtain  it  would  not  render  the 
complaint  demurrable.  We  think  the  com- 
plaint clearly  and  nnmistakaUy  shows  that 
ttie  defendant  Pierce  la  sued  In  hla  capacity 
of  troBtee,  and  no  other.  Therefore  the 
mere  omlaslon  to  designate  him  as  trustee 
in  the  title  to  the  action  Is  not  anch  a  defect 
of  pleading  as  to  rehder  the  complaint  bad 
on  demurrer. 

We  shall  not  discuss  at  leng^th  the  respond- 
ent's contention  that  the  at^)eal  should  be 
dismissed  In  accordance  with  the  practice 
Indorsed  Iv^  a  majority  of  this  court  In  Abbey 
▼.  Wheeler,  170  N.  Y.  122,  62  N.  EL  1074^  It 
la  enough  to  say  that,  since  It  does  not  af- 
firmatively ai^>ear  that  the  final  judgment 
herein  was  not  entered  In  the  Appellate 
Division,  we  shall  assume  that  it  was  so 
entered;  and  hence  there  was  no  occasion 
fW  a  second  aiweal  to  that  tribunal  before 
coming  to  this  court 

For  these  reasons  I  dissent  fKMu  the  Judg- 
ment about  to  be  rendered,  and  advise  that 
the  Judgment  of  the  Appellate  Division 
should  be  reversed,  and  that  of  the  Special 
Term  aflSrmed,  with  coats  to  the  appellant 
In  all  the  courts. 

CUUiEN,  C.  J.,  and  6BAX  and  VANN,  JT., 
concur  with  HAIOHT,  J.  BARTIiETT,  J., 
concurs  with  WERNBB,  3.  O'BBIEN,  J., 
not  voting. 

Judgment  affirmed. 

cut  K.  T.  my 
BVANS  V.  SOUTHEBN  TIEB  MASONIC 

RELIEF  ASS'N. 
(Court  of  Appeals  of  New  Tork.    Oct  3, 1905. ) 

IHSUBANCE — MnTUAI.  BeNBITT  ASBOCIATtOK — 

Ohargk  or  Bt-Lawb— Eftkct  on  BKitan- 

CIABT. 

Where  all  dues  and  assessments  required 
by  the  by-laws  of  a  mutual  benefit  association 
have  been  paid,  the  beneficiary  named  in  the 
certificate  cannot  be  deprived  of  the  benefit  apec- 
Ifled  by  amendments  to  the  by-laws  adopted 
after  toe  issue  of  the  certificate,  though  the  ap- 
I^eation  for  membership  contained  a  clause 
by  which  the  applicant  agreed  to  comply  with 
the  by-laws  then  in  force  or  which  might  there- 
after be  adopted,  and  though  the  certificate 
contained  a  clause  that  the  payment  to  the  bene- 
fldariea  should  be  of  such  sums  as  the  by-laws 
of  such  aasociation  may  frpm  time  to  time  pre- 
scribe. 

[Ed.  Note. — For  cases'  in  point  see  vol.  28, 
Cent  Dig.  Insiurance,  S  186S.] 

Appeal  from  Supreme  Court,  Appellate 
Division,   Third  Department 

Action  by  Martha  Evans,  administratrix 
of  Eliza  J.  Evans,  against  the .  Southern 
Tier  Masonic  Belief  Association.  From  a 
Judgment  of  the  Appellate  Division  (88  N.  T. 
Supp.  162,  94  App.  Div.  541),  affirming  a 
Judgment  for.  plaintiff,  both  parties  appeal 
Beversed. 

E.  J.  Baldwin,  for  appellant  Frederick 
OoUin,  for  respondent 


HAIOHT,  J.  This  action  was  brought 
to  recover  the  simi  of  $1,000,  which  it  is 
alleged  became  due  and  owing  to  Eliza  3. 
Evans  upon  the  death  of  her  husband,  John 
J.  Evans,  under  a  certificate  of  membership 
Issued  to  him  by  the  defendant  The  cer- 
tificate was  issued  under  date  of  July  18, 
1885,  In  favor  of  Eliza  J.  Evans,  wife. 
No.  3,589,  amount  $1,000,  and  certifies  that 
"John  J.  Evans  of  Bethel,  Conn.,  is  a  mem- 
ber of  the  Southeqn  Tier  Masonic  Belief 
Assoclatloa  of  the  State  of  New  York,  and 
la  entitled  to  all  its  rights,  privileges,  and 
benefits, .  and  subject,  to  the  laws,  rules, 
and  regulations  governing  said  association." 
At  the  time  Evans  Joined  the  association  he 
signed  an  application  for  membership,  in 
which  he  agreed  to  make  punctual  payment 
of  all  the  dues  and  assessments  for  which 
he  may  become  liable,  and  to  conform  In 
all  respects  to  the  by-laws,  rules,  and  regu- 
lations of  the  association  then  In  force  or 
which  may  hereafter  be  adopted  by  its  board 
of  directors.  Under  the  by-laws  then  in 
force  there  were  three  classes  of  member- 
ship, and  upon  the  death  of  a  member  of 
the  class  wlilch  Evans  Joined  he  became 
liable 'to  an  assessment  for  $1,  and  in  case 
of  his  own  death  his'  widow  became  entitled 
to  have,  a  like  assessment  imposed  upon  the 
members  of  that  class  and  'to  receive  the 
same,  but  not  to  exceed  the  amount  specified 
In  the  certtflcatei  In  January,  1886,  the 
by-laws  were  amended,  so  that  all  three 
classes  were  consolidated  Into  one  class  and 
the  assessment  thereafter  to  be  paid  upon 
the  death  of  a  member  was  graded  accord- 
ing to  the  age  of  -the  member  paying  the 
same,  and  under  the  -  table  of  rates  then 
adopted  Evans  was  still  required  to  pay  $1« 
upon  the  decease  of  each  member  of  the 
association.  Otfa«:  amendments  were  adopt- 
ed in  January,  1892,  November,  1892,  and 
March,  1893,  by  which  members  of  Evans'  age 
were  finally  required  to.  pay  $2.40  per  mcmth, 
but  distribution  should  be  made  only  every 
other  month  of  the  dues  received,  and  that 
out  of  such,  assessment  there  should  first 
be  paid.  In  full,  the  death  claims  of  new 
members  who  had  Joined  after  the  amend- 
ment 'Of  1892,  and  the  balance  distributed 
pro  rata  among  the  representatives  of  de- 
ceased membery,  .but  ,not  to.  exceiad  the 
amount  .designated  In  their  certificate  of 
membership.  Evans  fully  performed  all  of 
the  obligations  Imposed,  upon  him  and  paid 
all  his  assessments  that  had  matured  and 
become  due  and  payable  down  to  the  date 
of  his  death,  which  occurred  on  the  16th 
day  of  November,  1895.  On  the  10th  day 
ojC  December  thereafter  a  notice  of  assess- 
ment was  served  upon  the  members  of  the 
association  liable  to  contribute  to  the  death 
fund,  of  which  Evans  was  the  only  person 
named  whose  death  had  been  reported.  On 
the  10th  day  of  January  following,  another 
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notice  of  assesBment  waa  ordered  In  wUch 
the  names  of  eleven  members  are  reported 
to  have  died.  Upon  these  assessments  the 
amount  of  $21,600  was  due,  but  only  the 
sum  of  $8,644.01  was  received.  Out  of  this 
was  deducted  the  sum  of  $1,212.78,  ezpensea 
of  the  association,  and  the  sum  of  $500, 
the  claim  of  Bmll  Krume,  who  became  a 
member  on  the  lltb  Qaj  of  November,  1895, 
and  had  died  shortly  thereafter,  and  the 
balance  was  distributed  among  the  repre- 
sentatives of  the  remaining  deceased  mem- 
bers, and  under  that  distribution  the  plain- 
tlfl  became  entitled  to  the  sum  of  $340.98 
only,  for  which  sum  she  was  awarded  dam- 
ages. 

It  Is  now  contended  that  Mrs.  Evans,  as 
the  widow  of  a  deceased  member  and  the 
person  for  whose  benefit  the  certificate  was 
Issued,  had  acquired  a  vested  right  of  which 
sh6  could  not  be  deprived  by  the  subseaueAt 
amendments  of  the  defendant's  by-laws, 
under  the  authority  of  Beach  t.  Supreme 
Tent  of  the  Knights  of  the  Maccabees,  177 
N.  X.  100,  69  N.  B.  281.  The  opinion  in 
that  case  received  the  approval  of  alt  of 
the  members  of  this  court  except  myself. 
I  entertained  the  view  that  onder  the  con- 
tract entered  into  in  that  case  the  right  to 
amend  the  by-laws  was  reserved,  and  the 
certificate  holder,  or  those  for  whose  ben^t 
he  procured  the  same,  did  not  acquire  an 
absolute  vested  right  under  existing  by-iaws, 
but  that  they  were  subject  to  the  reason- 
able amendmenta  that  should  thereafter  be 
found  necessary  and  proper.  But  a  con- 
trary view  was  adopted  by  my  associates, 
and  it  therefore  becomes  my  duty  to  submit 
to  the  views  of  the  majority.  The  question 
now  raised  Is  whether  this  case  can  or 
ought  to  be  distinguished  from  that  case. 
The  defendant  was  incorporated  on  the  9tb 
day  of  October,  1869,  under  chapter  319, 
p.  447,  of  the  Laws  of  1848.  The  purpose 
of  the  incorporation,  as  stated  in  the  cer- 
tificate of  incorporation,  was  "to  provide 
for  the  payment  to  the  widow,  children, 
or  mother  (or  to  such  person  or  persons 
as  may  have  been  designated  to  receive 
the  same)  of  any  member  of  such  association 
as  may  from  time  to  time  decease  of  such 
sum  as  the  by-laws  of  such  association  may 
from  time  to  time  prescribe,  the  said  sum 
to  be  raised  by  the  voluntary  contribution 
to  the  same  by  the  members  of  such  asso- 
ciation of  such  dues  as  such  by-laws  from 
time  to  time  prescribe."  Under  the  by-laws 
persons  desiring  to  become  members  must 
agree  to  comply  in  all  respects  with  the 
by-laws,  rules,  and  regulations  of  the  asso- 
ciation and  Its  board  of  directors.  Upon 
becoming  a  member  a  certificate  Is  Issued 
to  him.  In  form  the  same  as  that  to  which 
we  have  already  called  attention.  The  by- 
laws further  provide  that  they  may  be 
amended  at  any  annual  meeting  of  the  asso- 


ciation, or  at  any  special  meeting  thereof 
called  for  that  purpose,  a  printed  notice  of 
such  proposed  amoidment  to  be  sent  to  each 
member  of  the  association,  together  with  the 
notice  of  the  time  and  place  where  the 
meeting  will  be  held,  and  a  two-thirds  vote 
of  the  members  present  Is  required  to  pass 
the  amendment  The  certificate  of  incor- 
poration, while  specifying  the  purposes  for 
wlilch  the  association  is  organized,  evidently 
was  not  intended  to  form  a  part  of  the 
contract  between  the  association  and  its 
members,  but  the  application  of  Evans,  the 
certificate  issued  to  him,  and  the  by-laws 
of  the  association  became'  the  contract 
between  the  parties.  This  being  so,  the 
question  arises  as  to  whether  the  amoid- 
ments  of  1892  and  1893,  under  the  right 
reserved  in  the  by-laws  to  amoid  the  same 
at  any  annual  or  special  meeting  of  the 
association,  operated  to  change  the  contract 
between  the  parties,  so  as  to  conform  It 
to  such  amendments. 

This  question  was  answered  in  the  negative 
in  the  case  of  Beach  ▼.  Supreme  Tent  of  the 
Knights  of  the  Maccabees,  supra.  The  Mac- 
cabees was  incorporated  as  a  fraternal  mu- 
tual benefit  association.  It  Iiad  a  constttn- 
tion  providing  for  the  establishment  of  a 
benefit  fund  to  pay  the  widow,  children,  de- 
pendent mother,  fatlier,  sister,  or  brother  of 
a  member  as  he  shall  direct  in  case  of  death, 
or  upon  the  total  disability  of  a  member  in 
good  standing,  such  sum  of  money  and  in 
such  manner  as  may  be  fixed  by  the  endow- 
ment laws  of  the  association.  It  also  pro- 
vided that  the  laws  governing  the  endowment 
fund  might  be  altered  or  amended  by  two- 
thirds  vote  of  the  members  present  at  any 
regular  meeting  of  the  supreme  tent  or  at  a 
special  meeting  called  for  that  purpose.  A 
person  desiring  to  become  a  member  was  re- 
quired to  sign '  an  application  in  which  he 
agreed  that  the  statements  contained  therein 
and  the  constitution  of  the  supreme  tent 
shall  form  the  basis  of  the  contract  for  the 
endowment  The  certificate  issued  to  Beach 
provided  that:  "This  certifies  that  Sir  Knlf^t 
Benjamin  C.  Beach  is  a  member  of  the  Geater 
Tent,  No.  28,  located  at  Yorkshire  Center,  and 
that  he  is  a  beneficiary  in  good  standing  and 
in  accordance  with  and  under  the  provisions 
of  the  laws  governing  the  order  he  is  entitled 
to  receive  one  assessment  on  the  membership, 
but  not  exceeding  the  amount  of  $2,000,  as  a 
benefit  to  Sarah  J.  Beach,  his  wife,  upon  satis- 
factory proof  of  his  death, ,  •  •  •  and  in 
case  of  permanent  or  total  disability  or  upon 
attaining  the  age  of  seventy  years  he  would 
be  entitled  to  receive  one-half  of  such  endow- 
ment as  provided  in  the  laws  of  the  order." 
Subsequently  to  his  becoming  a  member  the 
laws  of  the  order  were  amended  so  as  to  pro- 
vide that  in  case  of  his  disability  he  should 
receive  annually  one-tenth  of  the  endowment 
fund  provided  for  him,  instead  of  one-half 
In  gross  sum.  In  that  case  it  was  held  that 
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he  had  a  vested  right  to  record  one-half  of 
the  endowment  ftmd  upon  his  becoming  total- 
ly disabled,  and  that  the  power  reserved  In 
the  constltnti(m  of  the  society  to  amend  Its 
laws  did  not  authorize  it  to  so  amend  as  to 
provide  for  the  payment  of  the  endowment 
fond  in  ten  equal  annual  installments. 

We  are  now  asked  to  distinguish  this  case 
from  the  Maccabees  Case,  and  our  attention 
is  called  to  the  pnri)08e  of  the  incorporation 
as  stated  in  its  certificate,  to  the  effect  that 
the  payment  to  the  persons  designated  by  the 
deceased  was  to  be  "of  such  sum  as  the  by- 
laws of  such  association  may  from  time  to 
time  prescribe."  But,  as  we  have  seen,  the 
certiflcate  of  incorporation  forms  no  part  of 
the  contract,  and,  if  it  did,  this  clause  would 
doubtless  have  to  be  construed  In  connection 
with  the  by-laws  upon  the  subject  in  force 
at  the  time  the  certificate  was  Issued.  That 
this  clause  was  not  understood  as  forming  a 
part  of  the  contract  is  apparent  from  the 
action  of  the  association  In  amending  the 
by-laws  in  1893  so  as  to  provide  that  upon  the 
death  of  a  member  the  sum  to  be  paid  to  hia 
representatives  "shall  be  the  maximum 
amount  as  designated  in  his  certiflcate  of 
membership,  provided,  however,  that  no  rates, 
torms,  or  conditions  shall  be  changed  upon 
the  policies  as  in  force  on  the  30th  day  of 
S^tember,  1892,  but  shall  remain  subject  to 
the  following  by-laws  of  this  association  as 
existing  at  that  time,  and  shall  be  regarded 
as  a  contract  upon  sufiScient  consideration  be- 
tween the  members  therein  mentioned  and 
the  association,"  thereby  expressly  doing 
away  with  the  right  to  change  the  rights  of 
the  members  from  time  to  time  by  Its  by-laws 
as  specified  in  the  articles  of  incorporation. 
The  object  and  purpose  of  this  amendment 
was  to  pay  in  full  all  policies  or  certificates 
Issued  after  the  SOth  day  of  September,  1892, 
leaving  the  old  members  to  be  satisfied  out  of 
that  which  may  remain  of  the  assessments 
collected.  It  is  true  that  there  is  a  varia- 
tion in  the  certificates.  In  the  Maccabees 
Case  the  certiflcate  provided  for  payments 
to  be  made  in  case  of  total  disability.  In 
this  case  the  certiflcate  contains  no  provi- 
sion of  that  character,  but  I  am  unable 
to  see  that  this  distinguishes  the  two  cases 
la  principle.  In  the  Maccabees  Case  the 
beneflclary  would  ultimately  receive  the  full 
amount  of  his  certificate.  In  this  case  the 
beneficiary  gets  only  about  one-third  of  the 
amount  of  the  certificate. 

We  think  that  the  former  case  is  control- 
ling upon  us,  and  that  the  Judgment  should 
be  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event 

CULLBN,  C.  J.,  and  GRAY,  O'BRIEN, 
BABTI^XT,  YANN,  and  WEBNEB,  JJ., 
ccmcnr. 

Judgment  reversed,  etc. 


(21C  III.  58») 

CITY  OF  GIBSON  t.  MURRAY. 
(Supreme  Court  of  Illinois.    Oct    24,    1905.) 

1.  AppeaI/^Habmless  Ebbob— Irstbuctions. 

The  failure  of  a  charge  requiring  a  city  to 
keep  its  sidewalks  in  "good  and  safe  condition" 
to  contain  the  word  "reasonably"  before  the 
quoted  phrase  was  not  ground  for  reversal, 
where  other  instructions  correctly  stated  the 
law  and  it  was  clear  therefrom  that  the  error 
was  hannleaa. 

(Ed.  Note. — For  cases  In  point  see  vol.  8, 
Cmt  Dig.  Appeal  and  Error,  |  4219.] 

2.  MuRiorPAi,  CoBPOBATiORS  —  DBFxcrrivs 
Sidewalks — Actions  fob  Ihjubies  —  Evi- 
dence. 

In  an  action  against  a  city  for  injuries  to 
a  pedestrian  caused  -  by  a  defective  sidewalk, 
the  admission  in,  evidence  of  ordinances  of 
the  city  making  it  the  duty  of  the  superin- 
tendent of  streets  to  see  that  streets,  alleys,  and 
sidewalks  were  kept  in  good  repair,  aucli  evi- 
dence being  introduced  for  the  purpose  of  show- 
ing that  complaints  as  to  the  defective  condition 
of  the  sidewalk  in  question  were  made  to  the 
proi>er  officer,  was  not  reversible  error. 

[Ed.  Note. — For  cases  in  point  see  vol.  86, 
Cent  Dig.  Municipal  Corporations,  8  1786.] 

Appeal  from  Appellate  Oourt  Third  Dis- 
trict. ■ 

Action  by  Belle  Murray  against  the  dty 
of  Gibson.  From  a  Judgment  of  the  Appel- 
late Court  afQrming  a  Judgment  for  plaln- 
tlfC,  defendant  appeals.    Affirmed. 

This  is  a  suit  brought  by  the  appellee 
against  the  appellant  city  on  November  21, 
1908,  in  the  circuit  court  of  Ford  county, 
to  recover  damages  for  personal  injuries  sus- 
tained by  appellee  through  a  fall  on  March 
28,  1903,  upon  a  sidewalk  in  said  city.  The 
trial  below  resulted  In  verdict  and  Judgment 
In  favor  of  appellee^  An  appeal  was  taken  to 
the  Appellate  Court  where  the  Judgment  has 
been  affirmed.  The  facts  are  substantially  as 
f  ol  lows :  The  walk  in  question  was  on  the  east 
side  of  Union  street  In  said  city,  and  on  the 
north  sideof  South  Second  street  at  the  Inter- 
section of  the  two  streets.  Union  street  runs 
north  and  south,  and  South  Second  street, 
which  crosses  it  runs  east  and  west  The 
walk  was  a  section  of  sidewalk  about  16  feet 
long  and  4  feet  wide,  with  three  stringers 
running  lengthwise,  one  at  each  side  and  one 
In  the  middle.  It  crossed  a  ditch,  which  ran 
east  and  west  along  the  north  side  of  South 
Second  street  This  ditch  was  5  or  6  feet 
wide  and  from  18  Inches  to  2%  feet  deep 
from  Its  bottom  to  the  top  of  the  walk.  When 
the  accident  occurred  several  of  the  planks,  . 
which  bad  lain  crosswise  upon  the  stringers, 
bad  become  loosened  therefrom,  and  lay 
lengthwise  of  the  walk  across  the  (q;)enlng 
thaein.  The  space  covered  by  these  loose 
planks  was  from  3  to  4  feet  wide.  On  March 
28,  1903,  when  the  accident  occurred,  there 
were-two  boards  lying  lengthwise  of  the  walk 
near  the  center  of  the  hole  under  the  walk, 
which  was  about  8  feet  in  length  from  north 
to  south.  These  boards  were  from  6  to  8 
inches  In  width,  and  appeared  to  be  about  4 
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feet  long.  Before  March  2S,  1903,  the  two 
boards  In  question  were  lying  crosswise  of 
the  bole,  about  the  center  of  It;  that  la, 
across  the  stringers  In  the  same  direction  as 
the  other  boards  of  the  walk..  But  on  March 
28,  1903,  when  appellee  came  out  of  the  west 
door  of  a  bouse  near  the  corner  of  Union 
and  South  Second  streets,  and  crossed  th^ 
sidewalk  to  catch  up  and  walk  with  her  hus' 
band,  whom  she  saw  on  the  opposite  side  of 
the  street,  the  two  boards  were  lying  length- 
wise of  the  walk,  side  by  side,  near  the  center 
of  the  hole.  She  was  walking  south,  and 
8tepj>ed  on  the  west  one  of  the  two  boards, 
which  turned  or  flew  up,  and  she  fell  astride 
the  board  with  her  feet  in  the  ditch,  but  not 
touching  the  bottom.  She  fell  forward  to  the 
right  lu  a  doubled-up  position,  her  hands 
striking  the  walk  cm  the  south  side  of  the 
hole.  Her  weight  struck  with  full  force 
upon  the  upturned  edge  of  the  board  upoU 
the  right  side  of  the  abdomen  In 'the  peMc 
region.  I'^e  evidence  tends  to  show  that 
her  injuries  were  serious.  Two  operations 
were  performed  upon  her,  in  the  first  of 
which  her  womb  was 'stretched,  and  In  the 
second  <tf  which  the  abdomen  was  opened. 

Cloud  &  Thompson,  for  appellant!  U  A. 
Cranston  and  A.  L.  Phillips,  for  appellee. 

MAGEUDEB,  J.  (after  stating  the  facts). 
In  this  case  three  Instructions  were-  given 
In  behalf  of  appellee,  and  ten  instructions 
were  given  in  behalf  of  appellant  E^ur  in- 
structions, asked  by  the  appellant,  were  re- 
fused, but  no  point  is  made  in  the  argument 
of  counsel  as  to  the  refusal  of  these  instruc- 
tions. The  evidence  tends  to  show,  and  up- 
on this  point  is  not  seriously  contradicted, 
that  the  appellant  city  was  guilty'  of  negli- 
gence in  allowing  the  sidewalk,  at  the  place 
where  the  accident  occurred,  to  remain  d^ 
fectlve  and  out  of  repair ;  and  although  there 
is  some  evidence  to  the  effect  that  complaint 
in  regard  to  its  condition  was  made  to  some 
of  the  dty  authorities,  and  it  was  repaired 
by  reason  of  such  complaint,  yet  afterwards 
It  again  became  out  of  repair;  and  remained 
80  for  a  long  time  before  the  accident  oc- 
curred. The  proof  tended  to  show  that  It 
was  out  of  repair  for  some  two  years  be- 
fore March  28,  1903,  when  appellee  .was  in- 
jured. Appellant's  counsel,  at  the  close  of 
all  the  evidence  and  before  the  commence- 
ment of  the  argument,  presented  to  the  court 
and  to  appellee's  counsel  a  written  motion 
to  submit  to  the  Jury  the  followiug  instruc- 
tion and  interrogatory,  and  moved  the  court  in 
writing  to  submit  to  the  Jury  said  inter- 
rogatory to  be  answered  by  them,  and  to  give 
to  them  the  instruction  attached  to  the  in* 
terrogatory;  and  thereupon  the  court  gave 
such  instruction,  and  its  accompanying  spe- 
cial interrogatory,  which  are  as  follows,  to 
wit:  "The  Jury  are  iiietruated  to  answer 
the  interrogatory  hereunder  vnritten  by  the 
word  'Yes'  or  'No,'  as  they  shall  find  the  fact 
from  the  evidence^  and  to  sign  the  same  and 


to  return  the.  same  Into  court  with  their 
general  verdict  Interrogatory:  Could  the 
plaintiff  bv  the  exercise  of  due  and  ordi- 
nary care,  as  deAned  in  the  instructioua 
given  you,  hav£  avoided  the  ffill  and  injury 
mentioned  in  her  declaration  and  in  the  evi- 
dence?" To  which  special  Interrogatory, 
submitted  to  them  by  the  court,  the  Jury 
answered  "No." 

First  The  giving  of  the  first  instruction, 
given  on  behalf  of  appellee  by  the  trial  cour^ 
is  assigned  as  error  by  the  appellant  This 
instruction  required  the  Juiy,  among  other 
things,  in  ordei:  to  entitle  the  appellee  to  re- 
cover, to  believe  from  the  evidence  "that 
the  corporate  authorities  of  the  city  of  Gib- 
son did  not  exercise  all  reasonable  care  and 
caution  and  supervision  over  the  sidewalk 
where  the  alleged  injury  in  question  is  al- 
leged to  have  occurred,  to  keep  it  in  good 
and  safe  condition,  and  by  that  means  allow- 
ed it  to  become  defective  and  unsafe."  This 
instruction  Is  alleged  to  be  erroneous  upon 
the  ground  that  it  required  the  city  to  ex- 
ercise reasonable  care  over  the  sidewalk  "to 
keep  it  in  good  and  safe  condition,"  Instead 
of  requiring  the  city  to  keep  It  in  a  "reason- 
ably good  and  safe  condition."  The  in- 
struction required  the  city  to  exercise  "rea- 
sonable care  and  caution,"  to  keep  the  side- 
walk in  good  and  safe  condition,  but  omitted 
the  word  "reasonably"'  before  the  words 
"good  and  safe  condition."  In  this  respect 
the  Instruction  was  defective.  It  is  un- 
doubtedly the  law  that  cities  and  villages 
are  only  required  to  keep  the  sidewalks  in 
a  reasonably  safe  condition.  Town  of  Gray- 
vllle  V,  Whltaker,  85  111.  439;  City  of  Chi- 
cago ▼.  Bixby,  84  111.  82,  25  Am.  Bep.  42d; 
Village  of  Mansfield  v.  Moore,  124  111.  133, 
16  N.  E.  346.  It  is  to  be  observed  that  in 
this  instruction  the  words  complained  of  are 
followed  by  this  clause,  "and  by  that  means 
allowed  it  to  beiiome  defective  and  unsafe." 
A  finding  of  the  Jury  in  behalf  of  the  plain- 
tiff was  conditioned  upon  their  believlns 
from  the  evidence  that  there  was  a  failure 
to  ex^rdse  reasonable  care  over  the  side- 
walk to  keep  it  in  good  and  safe  condition, 
and  that  by  that  means  the  sidewalk  was 
allowed  by  the  city  to  become  defective 
and  unsafe.  If  the  sidewalk  was  allowed  to 
become  defective  and  unsafe,  the  city  liad 
failed  to  keep  it  even'  In  a  reasonably  good 
and  safe  condition. 

In  addition  to  this,  the  court  gave  to  the 
Jury  instruction  numbered  9  at  the  request 
of  the  appellant  which  is  as  follows :  "The 
law  Imposes  upon  cities  the  duty  to  exercise 
reasonable  care  to  keep  its  "streets  and  side- 
walks in  reasonably  safe  condition  for  use 
by  persons  traveling  thereon.  The  dty  la 
not  an  insurer  against  injuries  received  by 
reason  of  defects  In  Its  streets  or  sidewalka 
If  It  maintains  them  in  reasonably  safe  con- 
dition, it  is  not  liable;  and  In  this  case, 
if  you  believe,  from,  all  the  facta  and  cir- 
cumstances shown  by  the  eTlclenc&.that  jlii* 
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place  where  die  plotntlfl  olalma  to  btn^a-'been 
Injured  wna-  in  such  conditton  for  travel 
thereon  or  thereover  that  a  person,  while 
iB  the  exercise  of  ordinary  care  for  hla  own 
safety,  would  have  passed  sfifely  over,  then 
the  defendant  la  nofc  liable  In  this  case.". 
This  Instruction  stated  the  law  correctly, 
and  therein  stated  the  reciiilrement  of  the 
city  to  be  that  of  maintaining  the  sidewalk 
in  a  reasonably  safe  condition,  and  not  in  an 
absolutely  good  and  safe  <k>ndItion.  The  de- 
fect In  the  first  Instnictlon  given  for  appel- 
lee was  cured  by  the  ninth  instruction  given 
tar  appellant  and  other  instmctions  to  the 
same  effect  It  cannot  be  siM,  as  Is  claimed 
by  the  appellant,  that  the  ninth  Instruction 
given  for  appellant  is  Inconsistent  with  the 
first  instruction  given  for  appellee,  and  that 
therefore  the  latter  is  not  cured  by  the  for- 
mer. The  ute  of  the  words  "keep  it  In  good 
and  safe  condition"  did  hot  attthoriie  the 
Jury  to  find  that 'the  sidewalk  must  be  kept 
In  a  perfectly  good  and  safe  dondltldn  any 
more  than  that  it  should  be  kept  in  a  reason- 
ably good  and  safe  condltiott.  In  other 
words,  where  the  words  "good  and  safe 
condition"  are  used,  as  here,  without  quali- 
fying words,  the  jury  are  as  much  authoriz- 
ed to  construe  them  to  mean  "reasonably 
good  and  safe  condition"  as  to  regard  them 
as  indicating  a  higher  and  more  perfect 
condition.  Such  was  the  construction  given 
to  a  similar  instruction  in  Village  of  Mans- 
field V.  Moore,  supra.  While,  therefore,  the 
first  instruction  given  for  the  appellee  was 
technically  defective  In  the  respect  thus  in- 
dicated, such  defect  Is  not  sufficient  to  au- 
thorize a  reversal  of  the  Judgment,  in  view 
of  other  words  used  In  the  Instruction,  and 
In  view  of  the  correct  declaration  of  the  law 
upon  this  subject  given  in  other  instructions 
read  to  the  jury. 

Second.  AK>ellant  complains  that  the  trial 
wort  erred  in  giving  the  third  instruction 
given  for  appellee.  That  Instructibn  told 
the  Jury  that  if  they  believed,  "from  the 
preponderance  of  the  evidence,  that  the 
plalntiH  was  Injured  by  reason  of  the  de- 
fendant negligently  failing  to  k^ep  its  side- 
walk In  reasonably  safe  condition,  or  negli- 
gently allowing  the  same  to  remain  In  an  un- 
safe condition,  as  charged  in  the  declaration, 
and  without  fault  on  her  part,  and  that  she 
has  sustained  damages,  then  the  jury  have 
a  right  to  find  for  her  such  an  amount  of  dam- 
ages as  the  jury  believe  from  the  evidence 
will  compensate  her  for  the  personal  Injury 
so  received  and  her  expenses  necessarily  in- 
curred in  respect  thereto.  If  any  such  ex- 
pense has  been  proved,  and  also  for  the 
pain  and  suffering  undergone  by  her,  if  any 
Is  proved  by  the  evidence."  The  objection 
to  the  Instruction  Is  to  the  last  clause  there- 
of, to  wit,  "and  also  for  the  pain  and  suffer- 
ing undergone  by  her,"  etc.  It  Is  said  that 
the  jury  were  thus  authorized  to  find  for  the 
plaintiff  for  pain  and  suffering  undergone  by 
the  appellee,  which  may  not  hare  been  caus- 
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ad  by  the  iqjary  la  qnetfUta.  bat  which  may 
have  resulted  from  some  other  cause.  But 
the  instruction  Is  not  oapahle  of  such  con- 
struction.' The  damages  which  the  instruc- 
tioQ  authorized  the  jury  to  give  are  such 
dainages  as  "will  compensate  her  for  the 
personal  injury  so  received" ;  the  words  "so 
received"  referring  back  to  the  injury  suffer- 
ed'  by  her  by  t^ason  of  the  defendant  negli- 
tseaOy  fainng  to  keep  its  sidewalk  in  reason- 
ably safe  condition,  etc.  The  instruction  al- 
so authoHzed  the  Jury  to  give  dfimages  for 
"her  expenses  necessarily  incurred  In  respect 
thereto";  the  words  "in  respect  thereto" 
also  referring  baCk  to  the  same  injury,  caus- 
ed by  the  failure  to  keep  the  sidewalk  in  a 
reasonably  safe  condition.  The  words  Im- 
mediately following  could  not  have  been 
construed  by  the  Jury  to  refter  to  any  other 
pain  and  suffering  than  that  which  she 
underwent  on  account  of  this  particular  in- 
Jury.  The  instruction  is  not  justly  subject 
to  the  criticism  made  upon  it 

Third.  It  is  said  that  the;  court  erred  In 
admitting  In  evidence  two  ordinances  of  the 
city  of  Gibson,  introduced  by  the  appellee 
at  the  beginning  of  the  trial.  One  of  these 
ordinances  was  passed  by  the  dty  council 
on  May  14,  1901,  and  provided  that  the  city 
marshal  should  be  ex  officio  superintendent 
of  streets,  and  should  have  general  supervi- 
sion of  all  streets,  alleys,  and  sidewalks  un- 
der the  direction  of  the  committee  on  streets 
and  alleys,  and  should  see  that  the  same 
were  kept  in  good  safe  condition  of  repair. 
The  second  ordinance  was  passed  on  May  1-1, 
1902,  and  provided  that  the  superintendent 
of  streets  should  have  general  supervision 
of  the  streets,  alleys,  and  sidewalks  under 
the  direction  <>f  the  committee  on  streets  and 
alleys,  and  should  see  that  the  same  were 
kept  in  good  safe  condition  of  repair.  The 
second  ordinance  repealed  the  first  The  ob- 
ject of  introducing  these  ordinances  was  not 
to  show  that  it  was  the  duty  of  the  city  to 
keep  the  sidewalks  In  a  good  and  safe  cou- 
dltioa  of  repair,  instead  of  a  reasonably 
good  and  safe  condition  of  repair;  but  theix 
introduction  was  for  the  purpose  of  showing 
whose  duty  It  was  to  supervise  and  look  af- 
ter the  sidewalks  of  the  city.  The  proof 
tended  to  show  that  In  June,  1901,  complaint 
was  made  to  the  superintendent  of  streets 
about  the  condition  of  this  sidewalk,  and 
that  In  response  to  this  complaint,  a  work- 
man at  that  time  nailed  on  a  couple  ot 
boards.  At  that  time  the  dty  marshal  and 
the  superintendent  of  streets  were  the  same 
person;  the  former  being  ex  officio  superin- 
tendent of  streets.  The  ordinance  tended  to 
show  that  In  making  complaint  to  ttie  city 
marshal,  complaint  was  made  to  the  proper 
person.  Inasmuch  as  the  dty  marshal  was 
the  superintendent  of  streets.  It  Is  true  that 
at  the  time  of  the  trial  the  ordinance  of  1901 
had  been  repealed.  But  the  complaint  was 
made,  and  the  repairs  also  were  made  upon 
the  Sidewalk,  In  June,  ^«^l,effif vSHHfiJg  IC 
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first  ordinance^  Bnbseqnently  repealed,  waa 
In  force.  The  proof  tends  to  show  tbat  the 
rep&in  were  made  In  Jane,  1901,  although 
one  of  the  witnesses  says  that  the  complaint 
was  made  In  Jnne,  1902.  But  Swan  Poll,  to 
whom  the  complaint  was  made,  says  that  he 
was  superintendent  of  streets  two  years,  in 
1900  and  1901.  The  proof  also  tends  to  show 
that  the  sidewalk  only  remained  in  repair, 
after  it  was  fixed  in  pursuance  of  the  com- 
plaint made,  for  about  two  months.  Other 
portions  of  the  evidence  tended  to  show  that 
it  was  out  of  repair  for  two  years  prior  to 
the  injury  in  question,  which  occurred  on 
March  28,  1903.  The  introduction  of  the 
ordinances  may  have  been  unnecessary  and 
immaterial,  because  the  duty  to  keep  its 
sidewalks  in  a  reasonably  safe  state  of  repair 
is  imposed  upon  dtles  and  villages  by  the 
law,  and  independently  of  their  assumption 
of  that  duty  through  ordinances.  But  we 
cannot  see  how  the  appellant  was  materially 
Injured  by  their  introduction,  as  they  merely 
related  to  the  duty  of  the  city,  and  the  duty 
of  a  particular  official  of  the  city  in  reference 
to  the  matter  In  controversy,  and  the  evi- 
dence was  undisputed  that  the  sidewalk  was 
dangerously  out  of  repair.  In  City  of  Cham- 
paign ▼.  Patterson,  50  111.  61,  which  was  an 
action  on  the  case  against  the  city  of  Obam- 
palgn  to  recover  damages  for  an  Injury  re- 
ceived by  the  plaintiff  by  reason  of  a  de- 
fective sidewalk,  an  ordinance  was  intro- 
duced In  evidence  in  relation  to  the  city 
officers  of  tbat  city,  and  objection  was  made 
to  its  admission.  It  prescribed  the  duties 
of  the  city  supervisor  as  to  streets  and  alleys, 
and  authorized  him  to  make  all  necessary 
repairs  thereof,  and  required  him  to  examine 
Into  the  condition  of  the  streets  and  alleys, 
etc.,  and  report  the  same  to  the  city  council 
and  recommend  such  repairs  as  he  deemed 
necessary ;  and  In  that  case  this  court,  speak- 
ing through  Mr.  Chief  Justice  Breese,  said : 
"The  objection  to  the  Introduction  of  this 
portion  of  the  ordinance  was  that  It  proved 
nothing  and  tended  to  mislead  the  Jury.  We 
cannot  see  it  in  that  light.  It  was  proper 
evidence  to  show  that  the  city  had  taken 
under  their  cognizance  and  control  these 
structures,  and,  if  the  defects  complained 
of  could  be  remedied  by  the  outlay  of  |2.'>, 
which  was  a  matter  of  proof,  then  the  failure 
to  expend  this  money  in  making  the  repairs 
wonld  constitute  neglect  by  this  c^cer  of 
the  city." 

Fourth.  The  evidence  shows  that  the  sec- 
ond operation  performed  upon  the  appellee 
was  so  performed  after  the  beginning  of  the 
present  suit;  and  It  is  claimed  that  this  evi- 
dence was  improperly  received,  because 
there  was  no  allegation  in  the  declaration 
under  which  it  was  admissible.  In  other 
words,  it  is  insisted  by  appellant  that  there 
was  no  direct  averment  of  permanent  in- 
Jury  to  appellee  in  the  declaration.  The  dec- 
laration alleged  that  appellee  was  obliged 
to  pay  out  money  for  board,  lodging,  nursing, 
care,  bouse  help,  and  other  necessary  ex- 


penses, "and  now  contlntietf  to  lay  out  diTera 
sums  of  money  endeavoring  to  be  healed 
thereof."  This  was  substanttally  an  allega- 
tion of  the  continuance  of  the  effect  of  the 
injury  after  the  beginning  of  the  suit.  The 
court,  however,  limited  appellee  in  its  in- 
structions and  in  the  introduction  of  evi- 
dence in  the  matter  of  actual  expenses  on 
account  of  the  injury,  to  the  commence- 
ment of  the  suit,  and,  in  the  matter  of  pain 
and  suffering,  to  the  time  of  the  triaL 

Fifth.  Complaint  is  also  made  by  appel- 
lant of  improper  remarks,  made  by  counsel 
for  appellee  in  his  closing  argument  to  the 
Jury.  The  remark  complained  of  was  im- 
proper, but  the  appellant's  counsel  objected 
to  it,  and  the  court  then  stated  to  the  Jury 
and  made  a  ruling  that  the  remark  was  im- 
proper, and  directed  the  Jury  to  disregard  it. 
We  concur  with  the  Appellate  Court  in  the 
following  statement,  made  by  them  in  their 
opinion  deciding  the  present  case  upon  this 
subject :  "We  do  not  think  that  the  amount 
of  the  verdict  indicated  that  the  Jury  were 
in  any  degree  influenced  by  the  remark  in 
arriving  at  the  verdict.  Th^  seem  to  have 
followed  the  direction  of  the  court,  and  dis- 
regarded it" 

We  have  thus  noticed  all  of  the  objections, 
which  have  been  called  to  our  attention  in 
the  argument  of  counsel  for  appellant,  and 
do  not  find  that  any  of  them  are  sufficiently 
well  taken  to  justify  us  In  reversing  the  Judg- 
ments of  the  lower  courts,  which  settle  all 
the  facts  of  the  case  against  appellant.  Ac- 
cordingly the  Judgment  of  the  Appellate 
Coiurt  is  affirmed. 

Judgment  affirmed. 


(a«  111.  59S) 

COWAN  V.  CUREAN  et  ai 
(Supreme  Court,  of  Illinois.    Oct  24, 1905.) 

1.  STATtm  or  Frauds — CoitTBAcrrs  Corcxbh- 
iMo  Land— AuTHOBiTT  OF  Agent— Mecks- 

SITT  OF,  WBITING. 

A  contract  assaming  a  pecuniary  obliga- 
tion on  the  purdiase  of  land  and  agreeing  to 
execute  a  note  and  trust  deed  upon  property 
securing  the  same,  when  made  by  an  agent 
who  has  no  written  authority  from  his  princi- 
pal, is  within  the  statute  of  frauds  and  does  not 
bind  the  principal. 

[Bid.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Frauds,  Statute  of,  SS  25i,  255.] 

2.  Pbincifai.    and    Aokht  —  Authositt    or 
AosxT— Scope. 

Oral  authority  to  an  agent  to  use  his 
principal's  name  in  the  purchase  of  land  does 
not  empower  the  agent  to  pledge  bis  principal's 
credit  by  binding  her  to  give  a  note  and  trust 
deed  for  the  purchase  price. 

[Ed.  Nqte. — For  cases  in  point  see  vol.  40, 
Cent  Dig.  Principal  and  Agent  S  313.] 

8.  Same  — Want  op  AxjTHOBrry— Attempted 
Ratification. 
A  contract  to  purchase  land,  made  by  an 
agent  who  has  no  authority  to  act  for  the 
vendee  in  the  premises,  is  not  binding  upon  the 
vendor,  and  cannot  be  made  binding  on  him  by 
the  act  of  the  purchaser  in  Instituting  suit  for 
specific  performance  and  attempting  to  ratify 
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4.  Spkhiio  Pkbtobica.i(ob— Whkr  Obanted. 

A  contract  to  sell  land  cannot  be  specific^ 
ally  enforced  against  the  vendor  by  a  purchaser 
whose  identity  was  concealed  from  the  vendor, 
where  the  contract  was  not  binding  between 
the  nominal  parties  thereto  and  the  vendor  re- 
scinded the  same  before  he  was  apprised  of  the 
purchaser's  claims. 

5.  Pbincipai    and     Agent  —  Undisclosed 
Pbincipai/— Cbedit  to  Agent. 

Where  exclusive  credit  was  given  to  an 
agent  in  his  own  name,  the  agent's  undisclosed 
princiital  could  not  sue  on  the  contract. 

6.  Same— Notice  to  Agent. 

Notice  to  an  agent  is  not  notice  to  his 
principal,  where  the  party  seeking  to  benefit 
by  the  notice  conspires  with  the  agent  to  con- 
ceal the  facta  from  the  principal  and  defraud 
him. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  §§  C89,  690.] 

7.  Specific  Febfobuance  —  Misbepbisenta- 
tion  ob  misappbehension. 

A  contract  for  the  sale  of  land,  entered 
into  through  misrepresentatiOD'  by  one  party  or 
misapprehension  of  the  oth«r,  will  not  be  en- 
forced. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  IS  155,  160.] 

8.  Appeal — StrPEBSEDEAS— Efject, 

An  appeal  to  the  Supreme  Court  operates 
aa  a  supersedeas,  staying  further  proceedings, 
and  deiHnving  the  trial  court  of  jurisdiction  to 
render  any  further  decision  affecting  the  rit^ta 
of  the  parties  in  the  case. 

Appeal  from  Superior  Court,  Oook  County; 
Tbcodore  Brentano,  Judge. 

Bill  by  James  B3.  Cowan  against  Teresa 
Kane  and  another.  In  which  Richard  Curran 
filed  an  answer  and  cross-bill.  From  a  de- 
cree In  favor  of  cross-complainant,  plaintiff 
appeals.    Reversed. 

See  71  N.  E.  109f . 

Tills  case  has  been  here  before,  as  will  be 
seen  by  reference  to  Cowan  v.  Kane,  211,  111. 
572,  71  N.  B.  1097.  After  the  decree  was  re- 
versed and  the  cause  remanded,  by  order  of 
this  court  entered  on  October  24,  1904,  the 
cause  was  redocketed  In  the  court  below  on 
November  30,  1904.  On  February  8,  1906, 
the  appellee,  Richard  Curran,  who  had  not 
theretofore  been  a  party  to  the  proceeding, 
and  whose  absence  from  the  record  as  a  party 
was  one  of  the  causes  of  reversal  upon  the 
former  bearing,  filed  a  petition,  representing 
that  be  had  an  interest  in  the  contract  de- 
scribed In  the  bill,  and  asking  leave  to  be- 
come a  party  defendant,  to  file  an  answer  and 
cross-bill  instanter,  and  for  a  rule  on  appel- 
lant, Cowan,  to  answer  the  same.  On  the 
same  day,  to  wit,  February  8,  1905,  Curran 
was  given  leave  to  become  a  party  defendant, 
answer  the  bill,  and  file  a  cross-bill  instanter, 
and  rule  was  entered  upon  appellant  to  an- 
swer the  cross-bill.  On  February  8,  1905, 
appellee,  Curran,  filed  an  answer  to  the  orig- 
inal bill  of  the  appellant,  which  bad  been  filed 
for  the  purpose  of  removing  the  recorded  con- 
tract as  an  alleged  cloud  upon  Cowan's  title, 
setting  up  that  he  was  a  contractor  and  build- 
er In  Chicago,  and  desired  to  purchase  land 
In  the  vicinity  of  tbe  land  tn  controversy  for 


the  purpose  of  erecting  a  block  of  buildings 
thereon,  and  wished  to  make  the  purchase 
in  Mrs.  Kane's  name;  that  she  consented,  and 
authorized  him  to  sign  her  name  and  pay  the 
earnest  money  for  her  and  represent  her  in 
matters  connected  therewith;  that  the  con- 
tract is  a  bona  fide  contract  of  sale  by  appel- 
lant and  of  purchase  by  Kane  for  and  in  be- 
half of  Curran,  signed  by  him  in  her  name  at 
her  request;  that  he  furnished  Kane  the  sum 
of  $500  as  a  deposit,  and  afterwards  furnish- 
ed her  $2,500,  and  tendered  it  in  the  name  of 
Kane  to  Pridmore;  that  he  desired  to  con- 
struct a  building  before  fall  weather  set  in, 
and  repeatedly  urged  Pridmore  to  close  the 
sale;  that  be  was  satisfied  with  the  title; 
that  he  prepared  and  sent  by  Pridmore  to 
Cowan  a  warranty  deed  for  execution  by 
Cowan  and  bis  wife,  but  denies  that  such 
action  was  takes  with  fraudulent  intent; 
that  he  believes  Cowan  delivered  an  abstract 
of  title  to  Mrs.  Kane,  and  afterwards  called 
at  her  home  and  had  conversations  with  her, 
but  denies  that  Kane  made  the  represen- 
tations alleged  to  have  been  made  by  her; 
that  Mrs,  Kane  prepared  a  note  and  trust 
deed  for  $7,000  to  conform  with  tbe  contract, 
and  alleged  that  the  contract  was  performed 
on  the  part  of  the  purchaser.  On  February 
8,  1905,  Richard  Curran,  the  appellee,  filed 
a  cross-bill,  praying  for  a  specific  perform- 
ance of  the  contract  by  tbe  conveyance  of  tbe 
property  either  to  himself  or  to  Mrs.  Kane, 
and  therein  alleged  that  in  August,  1903,  be 
applied  to  Pridmore  for  terms  of  tbe  sale  of 
tbe  property,  and  was  advised  that  tbe  price 
was  $10,000,  payable  $3,000  cash  and  the  bal- 
ance in  six  months;  that  he  agreed  to  pur- 
chase upon  those  terms,  "but,  in  order  to 
avoid  tbe  advertising  of  bis  intentions,  he 
would  arrange  with  Teresa  Kane  to  make 
the  purchase  in  her  name  and  to  hold  the  title 
thereto  for  blm;  that  the  proposed  arrange- 
ment was  agreed  to  by  Pridmore";  that  Mrs. 
Kane  agreed  to  tbe  use  of  her  name  by  blm 
tor  tbe  purpose  of  acquiring  tbe  title  to  tbe 
property,  and  to  sign  a  trust  deed  or  mort- 
gage to  secure  the  deferred  payment  of  $7,000; 
that  she  empowered  him  to  act  for  her  In 
all  matters  in  connection  with  tbe  trans- 
action; that  tbe  written  contract  was  entered 
into,  as  set  forth  in  tbe  bill  of  August  24, 
1903;  that  he  signed  Mrs.  Kane's  name  to  the 
contract,  and  on  August  24,  1903,  deposited 
with  Pridmore  in  tbe  name  of  Kane  $500  as 
earnest  money;  that  on  or  about  August  26, 
1903,  Cowan  delivered  to  Mrs.  Kane  an  ab- 
stract of  title,  which  was  examined  and  pro- 
nounced good  by  tbe  attorney  of  Curran  and 
Mrs.  Kane;  that  on  October  31,  1903,  Curran 
tendered  to  Pridmore  the  further  sum  of 
$2,500  and  "demanded  a  deed,  but  was  in- 
formed that  the  deed  bad  not  been  forwarded 
to  him  by  Dr.  Cowan;  alleges  that  he  Is  ready 
and  able  to  carry  out  the  contract,  and  offers 
to  pay  to  Cowan,  or  to  pay  Into  court,  $9,500, 
the  balance  due  on  the  contract  for  a  deed 
to  either  Kane  or  blms^,ze$>ii  February  8iC 
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1900.  a  decTM  was  entered  by  th6  court  below, 
dlamUiBltig  the  croBS-biU  of  Teresa  Kane  for 
want  of  equity  at  her  cost,  which  cross-blU 
had  theretofore  been  filed  on  March  17,  1904. 
On  February  17,  1906,  the  appellaiit.  Cowan, 
filed  an  answer  to  Curran's  cross-bill,  and 
therein  denied  that  he  ever  entered  into  any 
contract  with  Curran  for  the  conveyance  of 
the  land,  or  that  Curran  ever  agreed  with 
him  to  purchase  the  land,  or  that  Cnrran  be- 
came a  party  to  the  contract,  ot  assumed  Its 
obligation;  that  he  never  heard  of  Curran,  or 
his  ihterest  in  or  connection  with  the  trans- 
action, until  the  contract  had  been  rescinded 
and  the  pretended  obligation  thereof  either 
upon  himself  or'  Kane  was  at  an  end;  that 
he  (Cowan)  was  induced  to  execute  the  con- 
tract by  representations,  made  to  him  by 
Pridmore,  that  the  purchaser  was  a  respon- 
lilble  builder,  who  desired  to  Improve  the 
projwrty  immediately  by  the  erection  of  build- 
ings thereon,  which  would  enhance  the  secur- 
ity for  the  deferred  payment  of  $7,000;  that 
said  representations  were  false,  and  known 
to  be  false  at  the  time  by  both  Pridmore  and 
Curran;  that  said  Kane  was  not  engaged  In 
the  building  business,  was  not  a  responsible 
person,  but  was  financially  irresponsible,  and 
did  not  have  the  money  required  to  carry  out 
the  contract,  and  did  not  intend  to  Improve 
the  property;  that  said  contract  was  not  bind- 
ing upon  Kane;  that  she  did  not  sign  the 
sam^  but  that  her  name  was  signed  without 
any  sufficient  authority  from  Curran;  that 
■he  never  executed  any  authority  in  writing 
in  accordance  with  the  statute  of  frauds;  that 
she  was  ignorant  of  the  terms  of  the  contract, 
and  never  bound  herself,  nor  authorized  Cur- 
ran to  bind  her,  to  purchase  said  land  or  im- 
pose upon  her  any  personal  liability  In  con- 
nection with  the  purchase  thereof,  and  that 
she  never  advanced  any  of  the  money  paid  or 
tendered;  that,  after  the  discovery  of  these 
facts,  and  before  he  knew  that  Ourran  had 
or  claimed  to  have  any  Interest  in  the  con- 
tract, and  before  tbe  contract  had  become 
binding  upon  Teresa  Kane  or  himself,  he 
rescinded  said  contract  and  notified  her  of 
such  rescission,  and  returned  to  her  the  note 
and  trust  deed,  which  bad  been  sent  to  him 
on  or  about  October  31, 1903;  that  said  Kane 
acquiesced  In  such  rescission  and  told  Cowan 
that  she  knew  nothing  about  the  contract,  and 
that  be  need  not  carry  it  out  If  he  did  not 
desire  to  do  so;  that  the  filing  of  bis  original 
bill  was  defended  by  and  at  the  expense  of 
Curran,  although  the  latter  was  not  a  party 
thereto;  that  in  her  answer  and  cross-bill 
Mrs.  Kane  stated  that  Curran  was  her  agent, 
and  claimed  that  she  was  the  principal  and 
entitled  to  enforce  the  contract  aa  such;  that 
she  and  Curran  testified  on  her  behalf  on  the 
trial,  and  sought  to  establish  her  right  to 
enforce  the  contract  upon  the  theory  that  she 
was  the  principal  therein;  that  not  until  she 
was  defeated  by  the  decision  of  the  Supreme 
Court  did  she  or  Curran  take  the  iwsltlon 
that  be  vrtM  the  principal  or  entitled  to  have 


the  contract  enforced.  The  answer  of  Cowan 
pleads  the  record  of  this  cause,  and  the  de- 
cision of  .the  Supreme  Court  that  the  contract 
was  not  binding  between  blm  and  Kane,  in 
bar  of  any  right  of  relief  by  Curran  under 
his  cross-hlU;  and  In  the  answer  Cowan  denies 
that  he  ever  received  the  money  alleged  to 
have  been  paid  under  the  contract,  alleges 
that  .Pridmore  never  paid  any  part  of  the 
money  which  he  received  to  Cowan,  and  de- 
nies that  Curran  has  any  right  to  specific 
performance.  By  stipulation  between  the 
parties,  all  the  testimony  introduced  upon 
the  first  trial  was  used  upon  the  second  triaL 
Upon  the  latter  trial,  also,  an  additional  let- 
ter, written  by  Mrs.  Kane's  attorney,  was 
introduced  in  evidence,  and  testimony  was 
also  introduced  showing  the  rendition  against 
appellee,  Curran,  In  the  circuit  and  superior 
counts  of  Cook  county  of  some  nine  jndg- 
m&ita  in  the  years  1901, 1902, 1S08,  and  IQOi, 
and  also  showing  the  filing  of  a  credltora* 
bill  on  one  of  these  judgments,  alleging  that 
Curran  had  transferred  the  land  belonging 
to  him  for  the  purpose  of  hindering  and  de- 
frauding his  creditors,  and  asking  for  the 
appointment  of  a  receiver  of  his  property 
On  May  3,  1906^  the  court  rendered  a  decres 
aabstantially  in  compHance  with  the  prayo: 
of  Curran'B  cross-bill,  decreeing  that  appel- 
lant, Cowan,  execute  to  Curran,  upon  tender 
by  the  latter  within  five  days  from  the  date 
of  the  decree  of  the  balance  of  the  purchase 
money  due  under  the  terms  of  the  contract, 
a  good  and  sufficient  warranty  deed,  convey- 
ing in  fee  to  Teresa  Kane  the  premlaea  in 
question,  and  that  the  sufficiency  ef  the  deed 
shall  not  be  called  In  question  by  reason  of 
the  nonjoinder  of  the  wife  of  Cowan;  that 
Ourran,  upon  the  tcmder  to  him  of  such  con- 
veyance, do,  in  the  name  of  Teresa  Kane,  pay 
to  Oofran  12,500  within  five  days,  and  a  note 
of  f 7,000,  due  on  or  before  six  monttis  from 
toe  date  of  toe  contract,  to  be  secured  by 
mortgage  or  trust  deed  in  toe  name  of  Teresa 
Kane  on  said  premises,  or  an  option  by  Cow- 
an to  pay  upon  such  conveyance  toe  sum  of 
19,600  In  cash,  and,  upon  failure  of  Cowan 
to  so  execute  said  deed,  a  master  in  chancery 
be  required  to  execute  the  same  in  toe  name 
of  Cowan.  The  present  appeal  la  prosecuted 
from  toe  decree  tons  altered  on  May  3,  1905. 

Horace  Kent  Tenney  and  James  H.  Wllker- 
son,  for  appellant  Alexander  Sullivan  and 
Edmond  McMahon  (Frank  L.  Krlete,  of 
counsel),  for  appellees. 

MAORTTDER,  J.  (after  stating  the  facts). 
In  August,  1902,  William  A.  Pridmore,  a 
real  estate  agent  In  Chicago,  wrote  a  letter 
to  toe  appellant,  Dr.  James  E.  Cowan,  living 
In  Galesburg,  111.,  and  owning  toe  lots  here  in 
controversy,  at  toe  comer  of  Sixty-First 
street  and  Ellis  avenue.  In  Chicago,  asking 
toe  prlco  at  which  Cowan  would  sell  toe 
lots.  On  September  15,  1902,  in  answer  to 
a  letter  from  Pridmore  of  toat  day  asking: 
"Will  you  please  let  me  know  your  lowest 
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figure  tar  all  cash?  It  yon  can  make  tbe 
price  low.  I  tUnk  I  can  sell  It"  Cowan 
wrote  In  reply:  "One  hnndred  and  seventy 
feet  frontage  on  Sixty-First,  ninety  on  Bills 
aTenne^  ripe  for  Immediate  improvement; 
price  110,000.00."  Nothing  farther  was  done 
until  AnguBt,  1003,  whm  Prldmore  again 
wrote  to  Cowan,  asking  "your  present  price 
for  cash,  or  you  can  telegraph  me  at  my 
ezpenae."  Thereafter,  between  August  21, 
1003,  and  November  11,  1908,  the  latto:  day 
being  three  days  before  the  filing  of  the  origi- 
nal bin  herein  by  Cowan,  a  large  number 
of  letters  passed  between  Prldmore  and 
Cowan  in  reference  to  the  proposed  purchase 
of  the  lots  in  question  by  Teresa  Kane,  and 
In  refCTence  to  the  procuring  of  an  abstract 
of  title,  and  the  execution  of  the  deed  and 
note  and  trust  deed  called  for  by  the  contract. 
The  evidence  sho.ws,  and  we  find  no  contra- 
diction in  the  record,  that  before  the  contract 
hereinafter  mentioned  was  executed  some 
communication  was  bad  between  Prldmore 
and  Cowan  through  the  telephone.  Through 
the  telephone  Prldmore  told  Cowan  that  his 
bnyer  was  a  builder,  and  wanted  to  and 
wonid  Improve  the  pr<^;>erty  at  tmce;  and 
when  asked  in  regard  to  the  responsibility 
of  the  buyer,  and  whether  there  was  any 
assurance  that  Cowan  would  get  his  money 
at  the  expiration  of  the  six  months,  Prldmore 
said  that  the  buyer  was  a  responsible  builder, 
and  would  improve  the  property  at  once,  and, 
as  soon  as  he  commenced  building,  would  be 
able  to  raise  money  on  the  property,  so  that 
there  would  be  no  doubt  about  Cowan  getting 
hlB  money.  A  day  or  two  afterwards,  on 
August  24,  1903,  Prldmore  sent  to  Cowan 
by  mail  a  written  contract,  dated  August  24, 
1003,  by  the  terms  of  which  Cowan  agreed 
to  sell  and  Teresa  Kane  agreed  to  purchase 
at  the  price  of  $10,000  the  lots  in  question, 
subject  to  certain  taxes,  etc.,  and  the  con- 
tract recited  that  the  purchaser  had  paid 
$600  as  earnest  money  to  be  applied  on 
said  purchase  when  consummated,  and 
agreed  to  pay,  within  five  days  after  the 
title  had  been  examined  and  found  good,  the 
further  sum  of  $2,S00  at  the  office  of  Prld- 
more in  Chicago^  provided  a  good  and  sufll- 
dent  warranty  deed,  conveying  to  the  said 
purchaser  a  good  title  to  the  said  premises 
(subject  as  aforesaid)  should  then  be  ready 
for  delivery,  the  balance  to  be  paid  as  fol- 
lows :  $7,000  on  or  before  six  months  from 
date,  with  Interest  thereon  at  the  rate  of  6 
per  cent  per  annum,  to  be  secured  by  notes 
and  mortgages,  or  trust  deed,  of  even  date 
therewith,  on  said  premises.  A  complete 
abstract  of  title,  or  merchantable  copy,  to  be 
famished  within  a  reasonable  time,  with  a 
continuation  thereo.f  brought  down  to  date, 
and  In  case  the  title,  upon  examination,  was 
found  materially  defective  within  10  days 
after  said  abstract  was  furnished,  then, 
unless  the  material  defects  were  cured  within 
60  days  after  written  notice  thereof,  the  said 
earnest  money  should  be  refunded,  and  the 


contract  become  Inoperative.  And  tbe  con- 
tract further  provided  that,  should  the  pur- 
chaser fail  to  perform  it  promptly  on  hia 
part,  tbe  earnest  money  should,  at  the  option 
of  the  vendor,  be  forfeited  as  liquidated 
damages,  including  the  commissions  payable 
by  the  vendor,  and  the  contract  should  be 
and  become  null  and  void.  Time  was  made 
of  the  essence  of  1^  contract  and  of  all  the 
conditions  thereof,  and  the  contract  also 
contains  this  clause:  "This  contract  and 
earnest  money  shall  be  held  by  W.  A.  Prld- 
more for  the  mutual  benefit  of  the  parties 
hereto."  The  contract  puriwrted  to  be  signed 
by  Teresa  Kane  in  her  own  proper  person, 
and,  when  sent  to  Cowan,  was  signed  by  him 
and  returned  to  Prldmore  in  a  letter  written 
by  Cowan  to  Prldmore,  dated  August  25, 
190a  Its  receipt  was  acknowledged  by  Prid- 
more  on  August  26,  1903.  The  contract  for 
the  sale  of  the  property  showed  upon  its 
face  that  it  was  made  between  Cowan  and 
Teresa  Kane.  Cpon  the  original  hearing 
the  case  was  tried  by  the  then  defendants; 
Teresa  Kane  and  William  A.  Prldmore,  two  of 
the  present  appellees,  upon  the  theory  that 
Teresa  Kane  was  the  purchaser  of  the  prop- 
erty, and  the  appellee,  Richard  Curran,  was 
her  agent  in  the  matter  of  such  purchase. 
After  the  decision  of  this  court  In  Cowan  v. 
Kane,  211  IlL  572,  71  N.  O.  1007,  an  answer 
and  crosa-blll  were  filed  by  Richard  Curran, 
who  by  leave  of  court  was  made  a  party 
defendant  to  the  proceeding,  in  which  he 
takes  the  ground  that  he  was  the  real  pur- 
chaser of  the  property,  and  that  Teresa  Kane 
merely  held  the  title  for  blm  and  at  his 
request. 

First  This  court  has  already  decided  that 
Teresa  Kane  had  no  Interest  in  the  purchase 
of  tbe  property,  and  knew  nothing  about  the 
terms  of  the  contract,  and  never  even  signed 
the  contract.  All  through  the  correspond- 
ence the  fact  that  Curran  was  the  real  pur- 
chaser of  the  property,  and  that  the  name  of 
Teresa  Kane  was  being  used  as  merely  a 
proposed  holder  of  the  title,  was  concealed 
from  Cowan  by  Prldmore.  The  proof  shows 
that  the  appellant.  Cowan,  never  had  any 
notice  or  information  that  Curran  was  tht 
purchaser  of  the  propwty,  or  had  any  In- 
terest In  tbe  purchase,  until  about  the  eth 
day  of  November,  1903.  On  October  80  or 
81,  1908,  or  on  some  day  between  that'  date 
and  November  6,  1003,  Cowan  had  an  Inter- 
view with  Mrs.  Kane,  In  which  she  admitted 
to  him  that  she  never  saw  the  property,  that 
she  never  had  seen  Prldmore,  that  she  knew 
nothing  about  the  contract,  that  she  had 
never  signed  the  contract  that  she  cared 
nothing  about  its  execution,  and  that,  If 
he  felt  like  refusing  to  carry  it  out  he  was 
at  liberty  to  do  so.  Some  of  the  testimony 
of  Cowan  upon  this  subject  is  contradicted 
by  Mrs.  Kane,  but  Its  material  features  are 
sustained  by  tbe  proof.  After  Cowan  had 
this  interview  with  Mrs.  Kane,  in  which  he 
learned  from  her  that  she  had  never  executed^ 
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the  contract,  and  knew  nothing  abont  its 
ta-ms.  Cowan  sent  to  Mrs.  Kane  a  written 
notice,  dated  at  Chicago,  November  5,  1903. 
in  which  he  notified  her  that  the  contract, 
dated  August  24,  1903,  purporting  to  he  sign- 
ed by  her  and  executed  by  Cowan,  providing 
for  the  sale  and  conveyance  of  the  land  in 
question,  was  procured  from  Cowan  by  fraud 
and  misrepresentation,  and  that  he  thereby 
rescinded  the  same,  and  declared  it  canceled 
and  made  void ;  and  in  said  notice  he  stated 
that  he  thereby  returned  and  declined  to  ac- 
cept her  note  for  $7,000,  dated  October  28, 
1903,  and  trust  deed  of  same  date,  "which 
were  recently  mailed  to  me  by  your  agent, 
Mr.  W.  A.  Prldmore.  I  also  demand  an  Im- 
mediate release  from  you  of  any  claim  on 
this  property  and  the  return  of  my  abstract ; 
otherwise,  I  shall  take  legal  proceedings 
to  compel  the  same."  When  this  notice  was 
sent  to  Mrs.  Kane  and  received  by  her,  Cow- 
an had  no  notice  whatever  of  Curran's  re- 
lation to  the  property  or  to  the  transaction. 
This  court  found  upon  the  former  hearing, 
and  announced  in  its  opinion  In  Cowan  v. 
Kane,  supra,  the  following  state  of  facts: 
"The  party  who  made  the  contract  in  fact, 
and  the  only  party  In  interest,  was  Richard 
Cnrran,  who  was  not  a  party  to  the  suit. 
Prldmore,  the  real  estate  agent  who  made 
the  sale,  never  saw  Teresa  Kane.  She  never 
saw  the  property,  did  not  know  the  terms 
of  the  contract,  and  did  not  advance  the 
money  deposited  with  Prldmore,  nor  offer 
the  check  of  $2,500  to  him,  nor  tender  the 
$9,500  on  the  hearing.  None  of  the  money 
belonged  to  her,  and  all  that  is  claimed  is 
that  she  authorized  the  use  of  her  name  by 
Curran,  the  real  purchaser,  without  the 
slightest  Interest  In  the  contract,  or  any  ex- 
pectation of  interest  In  the  property,  when 
conveyed.  Cnrran  signed  her  name  to  the 
contract,  and  the  only  authority  he  had  was 
stated  by  him  as  follows:  'I  told  her  we 
were  buying  the  comer  and  were  using  her 
name  for  it,  and  I  would  sign  the  contract, 
and  was  it  all  right?  And  she  said,  "Yes, 
go  right  ahead ;  anything  I  wanted  to  do,  do 
it"  •  •  *'  But  In  this  case  Curran  was 
the  actual  purchaser  and  made  the  contract, 
and  the  evidence  showed  that  Teresa  Kane 
had  no  interest  in  it,  knew  nothing  about 
it  or  its  terms  or  the  property,  and  was  not 
the  real  purchaser.  The  decree  recites  that 
the  covenants  were  intended  to  be  binding 
on  Curran  and  be  performed  by  him,  and 
whatever  performance  there  was  was  by  him. 
He  was  not  acting  as  agent  for  her  in  trans- 
acting her  business,  but  was  acting  for  him- 
self. Here  was  one  not  a  party  to  the  suit, 
performing  the  contract  in  part  In  his  own 
interest,  and  on  the  trial  tendering  $9,500 
as  a  performance  of  the  remainder.  Cowan 
is  not  attempting  to  hold  her  as  one  who 
is  apparently  the  principal,  but  insists  that 
she  repudiated  the  contract  and  disavowed 
the  authority  of  Curran."  The  views  thus 
expressed  in  our  former  opinion  are  bind- 
ing upon  us  upon  the  present  hearing; 


Second.  Upon  the  former  hearing  Mis. 
Eiine  sought  a  speclllc  performance  of  the 
contract  by  filing  a  cross-bill  for  such  pur- 
pose in  her  own  name.  Since  the  redocket- 
ing  of  the  cause  her  cross-bill  has .  been  dis- 
missed for  want  of  equity,  and  no  appeal 
has  been  taken  from  snch  order  of  dismissal. 
The  present  cross-bill,  asking  for  specific 
performance,  is  filed  by  Curran  alone;  Mrs. 
Kane  not  Joining  with  him  as  co-complain- 
ant, and  not  being  a  defendant  to  the  ctoss- 
bUl,  although  the  original  bill,  filed  by  Cow- 
an asking  for  a  removal  of  the  contract  a^ 
a  cloud  upon  the  title,  made  her  a  defendant, 
and  she  still  remains  a  defendant  to  that 
bill  in  the  suit  The  question  then  arises 
whether  Curran  can  enforce  a  specific  per- 
formance of  this  contract  against  Cowan 
under  the  tacts  already  stated.  Certainly 
there  was  no  written  contract  between  Cow- 
an and  Curran.  Cowan's  contract,  if  it  was 
a  contract,  was  with  Mrs.  Kane,  and  Curran 
was  not  a  party  to  it  upon  its  face.  It  can- 
not be  said  that  Mrs.  Kane  was  bound  by 
this  contract,  or  that  it  could  have  he&i 
specifically  performed  as  against  her  by 
Cowan,  if  she  had  chosen  to  resist  an  appli- 
cation for  such  performance  by  Cowan.  She 
never  signed  the  contract  herself.  Curran 
signed  her  name  to  it  The  evidence  tends 
to  show  that  she  never  knew  that  her  name 
had  been  signed  to  it  until  after  the  act  had 
been  done.  The  evidence  also  tends  to  show 
that  she  never  gave  any  authority  to  Curran 
to  sign  a  contract  for  the  purchase  of  the 
property  and  which  obligated  her  to  pay 
money  and  to  execute  a  note  and  trust  deed. 
If  she  gave  any  authority  at  all,  it  was  mere- 
ly oral  and  amounted  to  a  promise  only  to 
permit  the  title  to  be  conveyed  to  her  to  be 
held  for  Curran.  It  is  not  claimed  that  she 
ever  gave  any  written  authority  to  Curran 
to  execute  the  contract  in  question.  By  the 
terms  of  the  contract  she  was  not  only  to 
assume  a  pecuniary  obligation,  but  she  was 
to  execute  a  note  and  a  trust  deed  upon  the 
property  securing  the  same.  Without  writ- 
ten authority  from  her,  Curran's  act  in  sign- 
ing her  name  to  this  contract  was  not  bind- 
ing upon  her  under  the  statute  of  frauds. 
The  execution  by  her  of  the  trust  deed  would 
be  a  conveyance  of  the  legal  title  by  her  to 
a  trustee,  and  it  required  written  authority 
from  her  to  authorize  any  agent  to  bind  her 
by  a  contract  to  do  this.  It  follows  that 
as  between  Cowan  and  Mrs.  Kane,  there 
was  a  want  of  mutuality  of  obligation.  She 
was  not  bound  by  the  contract  "It  is  a 
general  rule,  well  understood,  that  a  con-< 
tract  between  parties  must  be  mutuaL 
*  •  *  In  Chitty  on  Contracts,  supra,  the 
author  says :  'The  agreement,  as  before  ob- 
served, must  in  general,  be  obligatory  upon 
both  parties.  There  are  several  cases  satis- 
factorlly  establishing  that  if  the  one  party 
never  were  bound  on  his  part  to  do  the  act 
which  forms  the  consideration  for  the  prom- 
ise of  the  other,  the  agreement  is  void  for 
want  of  mutuality.'    In  1  Wharton  on  Con- 
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tracts,  p.  5,  tbe  author  says:  Tbe  parties 
to  a  contract,  therefore,  must  both  be  bound. 
•  •  •  Without  thU  reciprocal  obligation, 
no  contract  can  be  constituted.'  'It  is  a 
general  principle,'  says  Mr.  Fry,  'that  when, 
from  personal  Incapacity,  the  nature  of  the 
contract,  or  any  other  cause^  a  contract  Is 
Incapable  of  being  enforced  against  one 
party,  that  party  is  equally  Incapable  of 
enforcing  It  specifically  against  the  other 
party,  though  its  execution  in  the  latter  way 
might  In  Itself  be  free  from  difficulty  attend- 
ing Its  execution  In  the  former.' "  Vogel  v. 
Pekoe  157  111.  339,  42  N.  B.  386,  30  L.  R.  A. 
491;  Weaver  t.  Weaver,  109  111.  225;  Dodge 
V.  Hopkins,  14  Wis.  686;  Townsend  v.  Corn- 
ing, 23  Wend.  485;  Atlee  v.  Bartholomew,  69 
Wis.  43,  33  N.  W.  110,  6  Am.  St  R^.  103. 
In  1  American  and  Einglish  Encyclopedia 
of  Law  (2d  Ed.)  p.  1020,  it  is  said :  "A  mere 
agency  to  purchase  does  not  imply  authority 
to  pledge  the  credit  of  the  principal."  The 
evidence  shows  nothing  more  here  than 
merely  an  oral  authority  from  Mrs.  Kane  to 
Corran  to  use  her  name  as  holds'  of  the 
title ;  but.  If  It  be  considered  as  orally  author- 
izing Corran  to  purchase  the  property  for 
her,  such  authority  to  purchase  did  not  au- 
thorize him  to  pledge  her  credit  by  obligate 
Ing  her  to  execute  a  note  and  trust  deed  for 
the  purchase  money.  . 

l^hlrd.  It  Is  said,  however,  that,  even 
though  a  written  contract  Is  signed  by  one 
party  only,  It  may  be  binding  upon  the  other 
party  if  the  latter  accepts  its  terms.  It  la 
contended  here  that  Mrs.  Kane  ratified  the 
contract  by  subsequently  filing  a  bill  for  the 
specific  performance  of  It.  But,  even  If  such 
ratification  took  place,  It  could  not  bind  Cow- 
an, the  other  party  to  the  contract,  without 
bis  consent.  If  Cnrran  had  no  authority  at 
the  time  he  executed  the  contract  to  bind  Mrs. 
ECane  as  her  agent,  then  she  was  not  bound, 
and,  this  being  so,  Cowan  was  not  bound  be- 
cause there  was  a  want  of  mutuality  in  the 
contract;  and  If  Mrs.  Kane  was  not  bound 
by  the  act  of  Curran,  then  the  contract  was 
void  as  to  Cowan,  and  the  subsequent  act 
of  Mrs.  Kane,  affirming  the  authority  of  Cur- 
ran acting  as  her  agent,  could  not  validate 
the  contract  so  as  to  bind  Cowan  without  his 
assent  1  Am.  &  Eng.  Ency.  of  Law  (2d 
Ed.)  p.  1194;  Atlee  v.  Bartholomew,  69  Wis. 
43,  83  N.  W.  110,  5  Am.  St  Rep.  103.  In 
Lowber  v.  Connlt  36  Wis.  183,  speaking  of 
a  vendee  In  the  contract  for  the  purchase  of 
land  who  had  not  signed  the  written  contract 
the  court  said:  "He  ought  not  to  be  in  a 
position  where  he  can  hold  the  other  party  to 
tbe  contract  and  compel  Its  performance  If 
advantageous  to  him,  and  at  the  same  time 
be  at  liberty  to  avoid  the  contract  on  his 
part  If  disadvantageous.  Both  parties  ought 
to  be  bound  by  the  contract  or  neither  should 
be  bound."  Quoting  this  language  in  Atlee 
V.  Bartholomew,  supra,  the  Supreme  Court 
of  Wisconsin  said:  "This  seems  to  be  a 
most  just  rule;  and  where  the  plaintifts 
were  not  bound  by  the  contract  when  it  was 


entered  Into  by  one  claiming  to  be  their  agent 
but  who  in  fact  was  not  such  agent  and  bad 
no  power  to  bind  them,  they  cannot  after- 
wards, when  they  find  the  contract  is  ad- 
vantageous to  them,  affirm  the  contract  made 
on  their  behalf  by  such  unauthorized  person, 
and  compel  the  other  party  to  perform  It  on 
his  part."  In  1  American  and  English  En- 
cyclopedia of  Law  (2d  Ed.)  p.  1194,  it  Is 
said:  "Where  a  contract  sought  to  be  ratified 
Is  partly  executory,  and  the  party  seeking  to 
ratify  does  so  to  avail  himself  of  the  unau- 
thorized act  In  order  to  enforce  a  claim 
against  a  third  person,  such  ratification  Is 
held,  on  the  ground  of  want  of  mutuality,  to 
be  of  no  effect  unless  agreed  to  by  such  third 
party."  There  was  no  such  agreement  in 
the  case  at  bar  on  the  part  of  Cowan.  On 
the  contrary,  as  soon  as  he  ascertained  from 
Mrs.  Kane  herself  her  want  of  Interest  in  tbe 
matter,  he  gave  her  notice  of  a  rescission 
.  of  the  contract 

Fourth.  It  being  true,  then,  that  the  con- 
tract was  invalid  as  between  Mrs.  Kane  and 
Dr.  (3owan,  It  must  necessarily  follow  that 
there  can  be  no  enforcement  of  the  contract 
by  Curran  as  against  Dr.  Cowan.  Mrs.  Kane 
was  represented  to  Dr.  Cowan  to  be  the  pur- 
chaser of  the  property,  and  he  could  not  be 
compelled  to  convey  the  title  to  any  other 
person  than  the  person  with  whom  he  con- 
tracted, under  the  circumstances  of  this  case. 
If  the  contract  was  not  binding  when  made 
as  between  Mrs.  Kane  and  Dr.  Cowan,  then 
it  was  not  binding  as  between  Curran  and 
Dr.  Cowan,  because  Mrs.  Kane  was  merely 
a  figurehead,  representing  Curran.  It  is 
true  that  where  an  agent  makes  a  contract 
In  bis  own  name,  the  unknown  principal  may 
sue  thereon;  but  this  doctrine  cannot  be  ap- 
plied where  exclusive  credit  is  given  to  the 
agent  Kelly  v.  Thuey,  102  Mo.  522,  16  S. 
W.  62.  The  letters  of  Cowan  to  Prldmore, 
and  of  Prldmore  to  Cowan,  show  that  Cowan 
desired  to  sell  his  properly  to  a  responsible 
party,  and  to  take  from  such  party  paper 
which  would  be  marketable.  Mrs.  Kane  was 
not  a  responsible  party,  and  her  paper  was 
not  and  would  not  be,  under  any  circum- 
stances, such  marketable  paper  as  Cowan 
desired  to  have  as  a  part  of  the  purchase 
money.  The  sale  was  made  by  Cowan,  be- 
cause Mrs.  Kane  was  represented  to  him 
as  being  a  responsible  builder,  who  had  the 
means  and  the  intention  to  Improve  the  prop- 
erty immediately,  so  that  It  would  be  good 
security  for  tbe  balance  of  the  purchase 
money.  Indeed,  in  one  of  the  letters  of  Prld- 
more, he  urges  Cowan  to  send  forward  tbe 
deed,  or  the  abstract  upon  the  ground  that 
the  parties  desire  to  commence  the  improve- 
ment of  the  property  immediately,  and  be- 
fore the  cold  weather  set  in.  The  credit 
therefore,  in  this  case  was  given,  not  to  tbe 
undisclosed  principal,  Curran,  If  he  was  an 
undisclosed  principal,  but  to  the  proposed 
holder  of  the  title,  Mrs.  Kane,  who  was  repre- 
sented to  Cowan  to  be  the  purchaser.  HJr> 
was  kept  in  the  dark  as  to  the  interest  of  Cur- 
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ran,  and  knew  nothing  about  the  latter's  In- 
terest In  the  matter.  lu  Kelly  t.  Thuey, 
supra,  the  contract  was  for  the  sale  of  cer- 
tain real  estate  by  one  Thney  and  was  In 
writing,  and  In  It  one  D.  T.  Kelly  was  named 
as  the  purchaser  and  signed  the  contract, 
and  a  part  of  the  purchase  price  was  to  be 
paid  by  a  note  of  the  purchaser,  secured  by 
a  trust  deed  on  the  real  estate,  but  it  appear- 
ed that  the  actual  purchaser  was  not  D.  T. 
Kelly,  but  James  T.  Kelly,  and  James  T. 
Kelly  brought  an  action  for  the  specific 
performance  of  the  contract;  and  In  tliat 
case  it  was  held  that  under  those  circum- 
stances the  doctrine  of  undisclosed  prin- 
cipal did  not  apply,  and  that  James  T. 
Kelly  could  not  compel  specific  performance 
of  the  contract,  the  court,  after  referring  to 
the  doctrine  of  undisclosed  principal,  saying: 
"Now,  in  this  case,  the  written  contract  is 
full,  complete,  and  formal.  It  expresses 
Just  what  the  parties  thereto  intended  it 
should  express.  The  plaintiff  had  it  pre- 
pared, and  must  be  taken  to  have  directed 
it  to  be  made  in  the  name  of  D.  T.  Kelly,  and 
not  in  his  own  name.  In  short,  the  contract 
is  one  between  Thuey  and  D.  T.  Kelly,  and 
was  so  intended  by  all  the  parties.  It  con- 
tains agreements  to  be  performed  by  both 
parties.  Thuey  agreed  to  sell  the  land  to 
D.  T.  Kelly,  and  agreed  to  take  the  letter's 
notes  and  deed  of  trust  for  the  deferred  pay- 
ments. He  did  not  agree  to  take  the  notes 
and  deed  of  trust  of  the  plaintiff  for  the 
deferred  payments.  To  admit  parol  eyldence 
to  show  that  D.  T.  Kelly  acted  as  an  agent 
of  the  plaintiff,  and  then  substitute,  or  add, 
the  plaintiff  as  a  party,  is  simply  to  make  a 
new  contract  for  the  parties.  To  say  that 
the  admission  of  such  erldence  does  not 
alter  the  written  contract,  In  a  case  like  the 
one  in  hand,  is  a  doctrine  too  subtle  and  re- 
fined to  be  comprehended.  D.  T.  Kelly  con- 
tracted for  the  warranty  deed  of  Thuey,  and 
he  is  entitled  to  Thuey's  covenant  of  warran- 
ty, and  could  not  be  required  to  take  the 
covenants  of  some  person  to  whom  Thuey 
should  sell  the  property.  •  •  *  So,  on 
the  other  hand,  Thuey  contracted  for,  and 
Is  entitled  to  have,  the  notes  .and  deed  of 
trust  of  D.  T.  Kelly,  and  he  cannot  be  com- 
pelled to  take  the  notes  of  another  person. 
Whatever  the  rights  may  be  as  between  the 
Kellys,  the  plaintiff  is  not  a  party  to  the 
contract  with  Thuey,  and  be  cannot  enforce 
spedflc  performance  of  it,  and  thereby  com- 
pel Thuey  to  accept  bis  obligations  for  the 
deferred  payments."  This  language  is  pre- 
cisely applicable  to  the  case  at  bar.  Curran 
directed  the  contract  to  be  made  in  the  name 
of  Teresa  Kane,  and  not  in  his  own  name. 
W.  A.  Pridmore  says  in  his  testimony:  "The 
person  who  made'  the  arrangement  for  the 
purchase  was  Richard  Curran.  •  •  • 
The  name  of  the  purchaser  to  insert  in  the 
contract  was  given  me  by  Richard  Curran. 
I  sent  the  contract  to  Dr.  Cowan  for  signa- 
ture and  got  it  back  with  his  signature. 
It  was  signed  by  the  purchaser  before  I 


sent  It  to  him."    Onrran  says  In  his  testi- 
mony that  Pridmore  told  him  he  could  sell 
the  property   for  $10,000,   and  furthermore 
says:    "We    agreed   to    take   the    property. 
The  contract  was  signed  then.    He   asked 
me  in  whose  name  to  put  the  contract    I 
told  him  to  put  in  Teresa  Kane's  name,  for 
the  reason  that,  if  there  was  any  trouble 
about  raising  the  money,  her  father,  William 
Oavin,  a  contractor,  would  give  me  all  the 
money  I  required.    •    •    •    We  made  a  con- 
tract in  Teresa  Kane's  name,  his  daughter. 
I  signed  her  name  to  the  contract    Before 
doing   so   I    had   a   conversation   with   her 
at  her  house  on  the  subject"    Mrs.  Kane^ 
after  stating,  when  she  was  on  the  stand 
that  she  never  gave  any  authority  to  Curran 
to  sign  Iier  name  to  the  contract,  at  a  sub- 
sequent Bitting  corrected  her  testimony  by 
saying  that  she  authorized  him  orally  to  do 
so  through  the  telephone,  thus  differing  with 
him  as  to  the  matter,  because  he  says  that 
he  had  a  conversation  with  her  at  her  house 
on  the  subject    As  the  fact  that  Curran 
was  the  purchaser  was  not  known  to  Cowan 
before  he  sent  the   notice   of   recisslon    in 
November,  and  as  Mrs.  Kane  was  put  for- 
ward as  the  real  purchaser,  the  contract  as 
to  Dr.  Cowan  was  between  him  and  Mrs.  Kane, 
and  not  between  him  and  Curran.    He  agreed 
to  take  Mrs.  Kane's  note  and  trust  deed  upon 
representations  made  by  Pridmore.    He  did 
not  agree  to  take  the  note  and  trust  deed  of 
Curran.    As  was  said  by  the  Supreme  Court 
of  Missouri  in  the  Kelly  Case,  so  it  may  be 
said  here,  that  to  admit  parol  evidence  to 
show  that  Mrs.  Kane  acted  as  an  agent  of 
Curran,  and  then  substitute  or  add  Curran  as 
a  party.  Is  simply  to  make  a  new  contract 
for  the  parties.    So,  also,  it  may  be  said 
here  that  Cowan  contracted  for,  and  Is  enti- 
tled to  have,  the  note  and  trust  deed  of  Mrs. 
Kane,  and  cannot  be  compelled  to  take  the 
note  of  any   other   person;  and,    whatever 
the  rights  may  be  as  between  Mrs.  Kane  and 
Curran,  Cowan  is  not  a  party  to  the  contract 
with  Curran,  and  Curran  cannot  enforce  a 
specific  performance  of  it  and  thereby  com- 
pel Cowan  to  accept  his  obligation  for  the 
deferred  payment    It  Is  true  that  the  decree 
In  this  case  requires  Cowan  to  make  a  deed 
upon  receiving  a  note  and  trust  deed  executed 
by  Mrs.  Kane  for  Curran.    But  this  feature 
of  the  decree  cannot  be  sustained,  because 
the  contract  between  Mrs.  Kane  and  Cowan 
lias  already  been  shown  to  have  been  a  void 
contract  for  want  of  mutuality  and  for  want 
of  the  signature  thereto  of  Mrs.  Kane.     In 
Boston  Ice  Co.  v.  Potttf,  128  Mass.  28,  25 
Am.  Rep.  9,  the  Supreme  Court  of  Massa- 
chusetts said:    "A  party  has  a  right  to  select 
and  determine  with  whom  he  will  contract, 
and  cannot  have  another  person  thrust  npon 
him  without  his  consent"    Again,  in  Win- 
chester V.  Howard,  97  Mass.  303,  93  Am.  Dec 
93,  it  was  said:    "It  is  true  that  an  agent 
may  sell  the  property  of  his  principal  with- 
out disclosing  the  fact  that  he  acts  as  an 
agent,  or  that  the  property  is  not  hia  own. 
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and  tbe  prindiMd  may  maintain  an  acUoo 
In  his  own  name  to  recover  the  price.  If  the 
pnrdiaao:  says  nothing  on  the  subject,  he  1b 
liable  to  the  unknown  principal.  •  •  • 
Bn^  on  the  other  hand,  every  man  has  a 
right  to  elect  what  parties  he  will  deal  with." 
So,  In  the  case  at  bar,  we  think  that  under 
the  drcnmstances  Dr.  Oowan  conld  not  be 
forced  to  execute  a  contract  with  Curran, 
when  he  nerer  made  any  agreement  with 
Gnrran,  nor  knew  anything  about  Curran  as  a 
purchaser  or  proposed  purchaser  of  his  prop- 
erty. 

Fifth.  It  Is  claimed,  however,  on  the  part 
of  the  appellees,  that  CSowan  is  to  be  re- 
garded as  having  notice  or  knowledge  of 
tbe  fact  that  Corran  was  the  real  pur- 
chaser of  the  property.  The  basis  of  this 
contention  is  that  Prldmore  was  the  agent' 
of  Cowan  in  making  the  sale,  and  that 
Prldmore  knew  that  Curran  was  the  real 
purchaser  of  the  property,  and  that  Cowan 
was  bound  by  the  notice  or  knowledge  which 
his  alleged  agent,  Prldmwe,  had.  As  a 
corollary  from  this  position,  the  further 
position  is  taken  that.  Inasmuch  as  Cowan 
la  affected  with  the  notice  which  his  agent 
had,  the  acts  of  ratification  already  re- 
ferred to  were  binding  upon  him.  It  is  a 
general  rule  that  notice  to  an  agent,  while 
acting  within  tbe  scope  of  his  authority  and 
In  reference  to  a  matter  over  which  his  au- 
thority extends,  is  notice  to  the  principal. 
Mechem  on  Agency,  S  718;  Burton  v.  Perry, 
i46  IIL  n,  84  N.  B.  60;  Snyder  v.  Partridge, 
138  III  173,  29  N.  B.  851,  82  Am.  St  Rep. 
130.  One  of  tbe  main  gronnAs  upon  which 
tills  mle  rests  is  that  it  Is  the  duty  of  the 
agent  to  disclose  to  his  principal  all  notice 
or  knowledge  which  he  may  possess,  and 
which  is  necessary  for  the  principal's  pro- 
tection and  guidance,  and  that  the  law  pre- 
sumes the  agent  to  have  performed  this 
duty.  Mechem  on  Agency,  S  710.  Here 
Prldmore  assuming  that  he  was  the  agent 
eacclnslvely  of  Cowan,  had  knowledge  or 
notice  that  Curran,  and  not  Mrs.  Kane,  was 
the  real  purchaser  of  the  pTopertj.  And 
tlie  reason  why  Cowan  is  said  to  be  af- 
fected with  such  notice  or  knowledge  is  tbe 
presumption  that  Prldmore,  If  a  falthfnl 
agent,  would  communicate  tbe  notice  or 
knowledge  which  he  had  to  his  alleged  prin- 
cipal. Dr.  Cowan.  It  certainly  was  his  duty, 
If  be  was  excIuslTely  the  agent  of  Cowan, 
to  tell  Oowan  that  Curran  was  the  pur- 
diaser  of  the  property,  because  the  apparent 
ptirchaser,  Mrs.  Kane,  was  irresponsible  and 
unable  to  meet  the  obligations  of  the  con- 
tract But  he  did  not  perform  his  duty  in 
tbls  respect  On  the  contrary,  he  sedulously 
cmicealed  from  Cowan  the  fact  that  Curran 
was  interested  in  the  purchase.  The  rule, 
however,  that  notice  to  the  agent  under 
tbe  circumstances  stated,  is  notice  to  the 
principal,  has  certain  well-defined  exceptions. 
One  of  these  exceptions  is  where  the  agent's 
relations   to   the   subject-matter    render   it 


certain  that  he  will  not  disclose  the  informa- 
tion to  bis  principal ;  and  another  exception 
is  wh«-e  the  person  claiming  the  benefit  of 
the  notice  colludes  with  the  agent  to  deceive 
or  defraud  the  principal.  Mecbem  cm  Agen- 
cy, f  721.  The  presumption  that  the  agent 
communicates  the  knowledge  which  he  has 
to  the  principal  does  not  prevail  where  it 
iB  certainty  to  b«  expected  that  tbe  agent 
will  not  poform  this  duty,  "as  where  the 
agent  tbougb  nominally  acting  as  such,  is 
in  reality  acting  in  his  own  or  another's  In- 
terest and  adversely  to  that  of  his  principal." 
Mechem  on  Agency,  I  723;  Reinhard  on 
Agency,  IS  356,  357;  Frenkel  v.  Hudson, 
82  Ala.  159,  2  South.  758,  60  Am.  Rep.  736. 
In  Reinhard  on  Agency,  g  358,  supra,  it  is 
said :    "If,  however,  the  knowledge  was  such 

•  •  ♦  as  it  was  reasonable  to  presume 
be  [the  agent]  would  not  disclose,  •  *  • 
the  latter  [the  principal]  will  not  be  affected 
by  the  agent's  knowledge,  though  it  was  re- 
ceived by  the  agent  In  the  course  of  the  agen- 
cy." In  Frenkel  v.  Hudson,  supra,  it  was 
said:  "The  general  rule  is  that  notice  of 
a  fact  acquired  by  an  agent  while  trans- 
acting the  business  of  his  principal,  operates 
constructively   as   notice   to   the   principal. 

•  •  •  It  is  based  upon  the  principle  that 
it  is  the  duty  of  tbe  agent  to  act  for  his 
principal  upon  such  notice,  or  to  communi- 
cate the  Information  obtained  by  him  to  bis 
principal,  so  as  to  enable  tbe  latter  to  act 
on  it  It  has  no  application,  however,  to  a 
case  where  the  agent  acts  for  himself,  in  bis 
own  interest  and  adversely  to  that  of  the 
principal.  His  adversary  character  and  an- 
tagonistic interests  take  him  out  of  the  opera- 
tion of  the  general  rule  for  two  reasons: 
First  that  he  will  very  likely,  in  such  case, 
act  for  himself,  rather  than  for  bis  principal ; 
and,  secondly,  he  will  not  be  likely  to  com- 
municate to  the  principal  a  fact  which  be 
Is  Interested  in  concealing.  It  would  be  both 
unjust  and  unreasonable  to  Impute  notice  by 
mere  construction  und^  such  circiuustances, 
and  such  is  the  established  rule  of  law  on 
this  subject" 

After  a  careful  examination  of  all  the  evi- 
dence, aiid  particularly  of  the  correspondence 
between  Prldmore  and  Cowan,  as  shown  by 
tbe  record,  we  are  unable  to  resist  the  con- 
clusion that  Prldmore  was  either  a  broker, 
acting  for  both  vendor  and  vendee^  Cowan 
and  Curran,  or  else  was  swayed  by  bis  In- 
terest in  favor  of  Curran.  It  was  for  the 
Interest  of  Curran  that  he  should  not  be  put 
forward  as  the  purchaser,  but  that  the  real 
purchaser  should  be  concealed  under  the 
name  of  some  third  person.  The  proof  shows 
that  a  large  number  of  Judgments  had  been 
rendered  against  Curran  and  that  creditors 
were  pursuing  him  with  suits.  It  was,  there- 
fore, unsafe  for  him  to  hold  property  in  his 
own  name.  He  admits  that  be  was  not  him- 
self able  to  furnish  the  money  to  buy  thia 
property,  but  expected  to  obtain  It  from  ona[^ 
Gavin,  who  was  his  uncle^  and  that  Gavin, 
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who  was  the  father  of  Mrs.  Kane,  woald  be 
more  Inclined  to  let  him  have  the  money  If 
the  title  waa  In  Mrs.  Kane,  and  not  In  him- 
self. Whether  his  object  in  concealing  bis 
Interest  in  the  matter  proceeded  from  a  de- 
sire to  avoid  trouble  with  his  creditors,  or 
was  dae  to  the  reason  assigned  by  him  for  it, 
it  was  a  matter  which  concerned  him;  that 
is  to  say,  it  was  for  the  interest  of  Curran 
that  the  fact  of  his  being  the  purchaser 
should  be  concealed.  Prldmore  knew  that 
Curran  was  the  purchaser,  and  was  aware  of 
the  fact  that  Curran  desired  to  cover  up  his 
own  connection  with  the  matter  under  the 
name  of  his  cousin,  Mrs.  Kane.  Pridmore 
helped  Curran  to  carry  oat  this  scheme  by 
accepting  from  him  the  name  of  the  apparent 
purchaser,  Mrs.  Kane,  and  forwarding  her 
name  to  Cowan.  He  was  thereby  acting  In 
the  interest  of  Curran,  and  not  of  Cowan. 
It  was  his  duty,  if  be  was  the  exclusive  agent 
of  Cowan,  to  tell  Cowan  that  Curran  was  the 
purchaser.  But,  instead  of  performing  that 
duty,  he  lent  himself  to  the  plan  of  Curran, 
which  was  to  conceal  his  own  interest  un- 
der the  name  of  another  person.  He  was, 
therefore,  acting  in  the  interest,  to  that  ex- 
tent, of  the  purchaser  of  the  property,  and 
not  in  the  interest  of  the  seller  of  the  prop- 
erty.  Again,  the  testimony  of  Curran  shows 
that,  as  soon  as  the  contract  waa  signed  on 
the  24th  of  August,  1903,  Curran  paid  to 
Pridmore  $500  earnest  money  in  a  check 
drawn  to  the  order  of  Pridmore.  This  check 
for  $500  was  cashed,  and  Pridmore  had  and 
still  has  the  $500,  and  never  paid  a  cent  of  it 
to  Cowan.  He  was  to  receive,  if  he  car- 
ried out  the  sale,  $250,  his  commission  of 
2^  per  cent  on  $10,000,  and  by  this  pay- 
ment of  Carran  to  him  he  had  in  his  hands 
the  money  ont  of  which  he  could  take  his 
commission  of  $250.  He  says  that  he  receiv- 
ed this  money  when  the  contract  came  back 
signed  from  Dr.  Cowan.  Cowan  had  no  In- 
formation of  this  payment  to  Pridmore,  ex- 
cept Bucb  as  was  obtained  from  the  recital  in 
the  contract  to  the  following  effect:  "Said 
purchaser  has  paid  $500  as  earnest  money." 
The  contract  contains  this  provision:  "This 
contract  and  earnest  money  shall  be  held 
by  W.  A.  Pridmore  for  the  mutual  benefit 
of  the  parties  hereto."  That  is  to  say,  Prid- 
more was  to  hold  the  $600  and  was  to  hold 
the  contract  for  the  mutual  benefit  of  both 
Cowan  and  Kane,  or  Curran.  Instead  of 
doing  this,  he  recorded  the  contract  in  the 
recorder's  office  of  Cook  county  on  August 
28, 1903,  four  days  after  it  was  executed,  and 
two  days  after  he  received  it  from  Cowan, 
and  he  so  recorded  it  at  the  request  of  Cur- 
ran. Why  should  he  have  recorded  the  con- 
tract at  the  request  of  Curran,  if  he  was 
not  acting  in  the  interest  of  Curran?  He 
was  thereby,  in  case  anything  should  happen 
afterwards  to  prevent  an  execution  of  the 
contract,  beclouding  Cowan's  title  The  very 
contract,  which  he  sent  to  Cowan,  provided 
that,  In  case  the  title  upon  examination  was 


found  materially  defective,  the  contract 
should  become  inoperative,  and  yet,  before 
any  examination  was  had  of  the  title,  be  put 
the  contract  up<»i  record  at  the  request  of 
the  purchaser,  notwithstanding  the  fact  that, 
by  the  terms  of  the  agreemoit  be  sent  to 
Cowan,  he  waa  to  hold  It  "for  the  mutual 
benefit  of  the  parties." 

In  nearly  all  of  the  letters  written  by 
Pridmore  to  Dr.  Cowan,  he  speaks  of  tbe 
buyer  in  such  a  way  as  to  Indicate  that 
he  was  rather  a  representative  of  the  buyer 
than  of  the  seller.  In  the  letters  he  makes 
use  of  the  expressions,  "my  buyer,"  "my 
purchaser,"  "my  party,"  referring  to  Curran, 
or  Mrs.  Kane.  Tb^e  was  delay  In  obtain- 
ing an  abstract  of  title.  Tbe  correspoodence 
shows  that  Cowan  bad  bad  an  abstract  of 
title  given  to  blm  when  he  purchased  tbe 
property,  but  that  this  abstract  was  in  tbe 
bands  of  other  parties.  It  could  not  be  ob- 
tained from  these  parties,  or  was  lost, 
so  that  he  bad  to  procure  a  new  abstract, 
or  a  certified  copy  of  an  abstract  Cowan 
admits  that  this  created  a  delay,  but  that 
It  was  unintentional  on  bis  part  as  he  could 
not  obtain  tbe  abstract  which  Pridmore 
kept  writing  for.  In  one  of  bis  letters  to 
Cowan  Pridmore  says:  "I  bad  my  parties 
waiting  for  you  and  received  your  letter. 
*  •  *  My  purchaser  wants  to  commence 
building  and  is  very  mncb  annoyed  at  tbe 
delay."  This  was  not  true.  There  was  no 
purcliaser  who  wanted  to  commence  building. 
In  a  letter  written  by  Pridmore  to  Cowan, 
after  having , written  several  letters  urging 
Cowan  to  execute  a  warranty  deed  to  tbe 
property,  which  Pridmore  had  sent  to  btm, 
he  says :  "The  Kanes  called  upon  me  to-day, 
and  they  say  their  plans  are  out  to  build 
on  the  corner  of  Sixty-First  street  and  Ellis 
avenue,  and  they  are  waiting  for  you  to 
close.  They  insist  on  an  Immediate  delivery 
of  your  deed,  as  they  do  not  want  to  get 
into  severe  cold  weather  to  start  the  building. 
They  have  gone  to  considerable  expense  in 
getting  ready,  and  are  impatient  at  your 
delay.  I  Informed  tbem  that  yon  would 
close  soon,  but  they  are  mistrusting  me  on 
account  of  my  repeated  promise  to  tbem 
to  close.  Can't  you  make  a  definite  promise, 
BO  that  I  can  assure  them  of  an  early  de- 
livery of  your  deed?  I  informed  them  to- 
day that  I  would  try  and  get  you  to  close 
at  once"  It  will  be  noted  that  in  this 
letter  Pridmore  states  to  Cowan  as  a  tact: 
"The  Kanes  called  upon  me  to-day."  This 
language  was  calculated-  to  make  the  Im- 
pression upon  Oowan  that  Mis.  Kane  and 
her  husband  had  called  upon  him.  In  bis 
testimony,  however,  be  says:  "I  never  saw 
Mrs.  Kane  until  after  this  bill  was  filed." 
His  own  testimony  thus  contradicts  his 
statement  in  bis  letter,  and  shows  its  falsity. 
It  would  be  impossible  to  point  out  all  the 
expressions  in  this  correspondence  which 
indicate  that  tbe  leaning  of  Pridmore  was 
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toward  the  purchaser  In  this  matter  rather 
than  toward  the  vendor.  At  any  rate,  the 
letters  sufficiently  show  that  the  interest  of 
Prldmore  lay  In  closing  the  matter  favor- 
ably to  Curran,  so  as  to  prevent  the  opera- 
tion of  the  rule  that  notice  to  htm,  as 
agent  of  Cowan,   was  notice  to   Cowan. 

Sixth.  Even  if  It  be  regarded  as  a  mis- 
taken view  that  Prldmore  was  acting  more 
as  the  agent  of  Curran  than  of  Cowan, 
yet  the  most  favorable  view  of  the  matter 
is  that  he  was  the  agent  or  broker  of  both 
parties.  The  rule  is  that  "when  a  profes- 
sional land  agent  acts  as  agent  for  both 
the  seller  and  the  buyer,  and  that  Is  known 
to  them,  the  law  exacts  the  most  perfect 
good  faith,  honesty,  and  fairness  on  his 
part,  and  mtIH  not  adjudge  the  specific  per- 
formance of  a  contract  thus  made,  unless 
it  has  been  entered  into  with  perfect  fair- 
ness and  without  misapprehension  or  mis- 
representation." Morgan  V.  Hardy,  16  Neb. 
427,  20  N.  W.  837 ;  1  Am.  &  Bug.  Ency.  of 
Law  (2d  lEd.)  p.  1075,  and  notes;  Fish  v. 
Leser,  69  111.  394.  It  cannot  be  said  that 
the  proof  shows  the  most  perfect  fairness 
on  the  part  of  the  broker  here,  and  there- 
fore his  knowledge  cannot  be  Imputed  to 
Cowan;  the  latter  having  had  no  actual 
notice  or  knowledge  whatever  upon  the  sub- 
ject 

Seventh.  Courts  of  equity  will  not  always 
enforce  a  specific  performance  of  a  contract. 
Such  applications  are  addressed  to  the  sound 
legal  discretion  of  the  court,  and  the  court 
will  be  governed  to  a  great  extent  by  the 
facts  and  merits  of  each  case  as  it  Is  pre- 
sented. Specific  performance  will  not  be 
decreed,  unless  the  agreement  has  been  en- 
tered Into  with  perfect  fairness,  and  wlth- 
oat  misapprehension,  misrepresentation,  or 
oppression.  Fish  v.  Leser,  69  111.  394,  and 
cases  there  referred  to.  In  Skeen  v.  Pat- 
terson, 180  111.  289,  294,  64  N.  B.  196,  198, 
this  court  said:  "The  law  applicable  to 
such  a  case  is  clear  and  well  settled.  When- 
ever there  is  any  unfairness  used  in  the 
obtaining  of  a  contract  for  the  sale  of  land, 
or  where  an  agreement  for  such  a  sale 
has  been  entered  into  through  misrepre- 
sentation by  one  of  the  parties  or  misappre- 
hension on  the  part  of  the  other  party, 
equity  will  not  enforce  a  specific  perform- 
ance. Taylor  v.  Merrill,  55  111.  52.  The  rule 
is  that  a  decree  for  specific  performance 
will  not  be  entered,  unless  the  agreement 
has  been  made  with  perfect  fairness,  and 
without  misapprehension,  misrepresentation, 
or  oppression.  Hatch  v.  Kizer,  140  111.  583, 
30  N.  E.  605,  33  Am.  St  Rep.  258."  In  view 
of  the  principles  thus  announced,  it  cannot 
be  said  here  that  this  agreement  was  entered 
into  by  Cowan  without  misapprehension  on 
bis  part  and  misrepresentation  on  the  part 
of    the    purchaser    or    his    representative. 


Hence  the  case  does  not  call  for  a  specific 
performance  of  the  contract  by  a  court  of 
equity.  The  facts  of  the  case  do  not  appeal 
to  the  sound  legal  discretion  of  a  court  of 
chancery  in  favor  of  the  specific  perform- 
ance of  the  contract  as  between  Curran 
and  the  appellant. 

Eighth.  The  decree  in  this  case,  which 
Is  appealed  from,  was  entered  on  May  3, 
1905,  and  the  appeal  was  perfected  by  the 
filing  of  the  appeal  bond  on  May  12,  1905. 
This  appeal  operated  as  a  supersedeas,  and 
its  effect  was  to  stay  further  proceedings 
until  It  was  dismissed.  The  appeal  having 
been  thus  perfected,  the  Jurisdiction  of  this 
court  over  the  subject-matter  and  the  parties 
attached,  and  the  trial  court  had  no  power 
to  render  any  further  decision  affecting  the 
rights  of  the  parties  in  the  cause  until  It 
should  be  remanded.  When  an  appeal  is 
perfected,  the  Jurisdiction  and  control  of 
the  court  below  cease,  and  the  appeal  be- 
comes a  stay  of  all  proceedings  to  enforce 
the  execution  of  the  Judgment  or  decree. 
1  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
623;  Oakes  v.  Williams,  107  111.  154;  Shirk 
V.  Gravel  Road  Co.  110  111.  661;  2  Ency. 
of  PI.  &  Pr.  p.  328;  Skinner  v.  Bland,  87 
N.  0.  108;  Isler  v.  Brown,  69  N.  O.  125; 
Freeman  v.  Henderson,  5  Cold.  647.  C<m- 
sequently  the  proceedings  in  the  lower 
court  in  June,  1905,  after  the  present  ap- 
peal was  perfected  by  the  filing  of  a  bond, 
can  have  no  effect  upon  the  decision  of 
this  cause.  At  a  session  of  the  court  In 
June,  1905,  the  appellee,  Curran,  Introduced 
certain  evidence  for  the  purpose  of  showing 
that  the  Judgments  against  him,  which  had 
been  introduced  in  evidence,  had  been  sat- 
isfied. The  proof  tends  to  show  that  these 
Judgments  were  satisfied  after  the  appeal 
was  perfected  in  this  case  by  the  filing  of 
a  bond  on  May  12,  1905.  The  supplemental 
abstract  which  brings  this  matter  before 
this  court  cannot  be  considered  by  the 
court  because  such  evidence  was  presented 
to  the  trial  court  after  the  latter  court  had 
lost  Jurisdiction  over  the  cause.  The  case, 
as  presented  to  the  trial  court  on  the  sec- 
ond bearing,  showed  the  existence  of  these 
Judgments  against  the  appellee,  Curran, 
and  the  fact  that  after  the  case  was  ap- 
pealed to  this  court,  he  paid  'off  some  or 
all  of  these  Judgments,  can  have  no  infiu- 
ence  upon  the  present  decision. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  decree  of  the  superior 
court  of  Cook  county,  in  dismissing  the 
original  bill  and  granting  the  relief  asked  by 
the  cross-bill,  is  erroneous.  Accordingly  the 
decree  of  the  superior  court  of  Cook  county 
Is  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 
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ODIN  COAL  CO.  V.  TADLOCK. 
(Bapreme  Cotirt  of  Illinois.   Oct  24,  1905.) 

J.  Apfeai. — Presebvation  07  Ebbobs — Mo- 
tion 70B  New  TbiaIi— Necessity  of  Sfegi- 
mNG  Ebbob. 
Error  in  refusing  to  direct  a  verdict  and 
to  grant  requested  instructions  is  waived,  when 
not  specified  in  the  written  motion  for  a  new 
trial  as  a  ground  thereof. 

[Ed.  Note. — For  cases  in  i>oint,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  i|  1697,  1748, 
1753.] 
2.  Saub— Habicless    Ebbob— Inbtbuciions. 

In  an  action  for  injuries  to  a  servant,  a 
charge  making  it  the  absolute  duty  of  the 
master  to  famish  reasonably  safe  appliances 
waa  not  prejudicial  to  defendant,  where  there 
was  no  dispute  about  facts  and  the  jury  must 
have  inferred  from  the  facts  tluit  the  master 
failed  to  "exercise  reasonable  care"  to  famish 
reasonably  safe  appliances. 
8.  Masteb  and  Sebvant— Vice  Pbinoipals. 

A  machine  boss,  whose  particular  duty  it 
is  to  repair  defects  in  the  machinery,  is  a  vice 
princip^  of  his  employer  for  the  performance 
of  such  duty,  and  notice  to  him  of  a  defect 
therein  is  notice  to  the  employer. 
4.  Same  —  Defective  Appliances  —  Knowl- 
edge of  Sebvant— Peomisb  to  Refaib. 
Where  a  servant  had  received  a  promise 
that  a   defective  truck   would   be  immediately 
repaired,  and  supposed,  when  he  was  injured, — 
■  it  being  then  dark — that  it  had  been  repaired, 
it  was  not  necessary  for  him  to  prove,  in  order 
to  recover  for  his  injuries,  that  he  did  not  know, 
and  had  no  equal  means  with  his  master  of 
knowing,  of  the  defect. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servani,  {  642.] 

6.  Same. 

A  servant  may  rely  on  a  promise  to  repair 
B  defect,  made  by  the  master  to  other  persona, 
who  communicated  the  same  to  the  servant. 

Appeal  from  Appellate  Court,  Fonrth  Dis- 
trict. 

Action  by  Elmer  Tadlock  against  the  Odin 
Goal  Company.  From  a  judgment  of  the 
Appellate  Court,  affirming  a  Judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

Louden  &  Crow,  for  appellant  Frank  F. 
Noleman  and  W.  F.  Bnndy,  for  appellee. 

CARTWRIGHT,  C.  J.  The  Appellate 
Court  for  the  Fourth  District  affirmed  a 
'  Judgment  recovered  by  appellee  in  the  circuit 
court  of  Marlon  county  for  personal  Injuries 
received  by  him  while  engaged  In  the  serv- 
ice of  appellant  as  a  mule  driver  in  Its  coal 
,  mine,  which  were  alleged  to  have  been  caused 
by  defective  appliances  upon  a  truck  fur- 
nished by  appellant  for  his  use.  The  case 
has  been  brought  to  this  court  by  appeaL 

In  the  argument  of  counsel  for  appellant 
It  Is  contended  that  the  circuit  court  erred 
in  refusing  to  direct  a  verdict  of  not  guilty 
at  the  close  of  the  evidence,  as  requested  by 
defendant,  and  also  that  the  court  erred  In 
refusing  to  give  to  .the  Jury  instruction 
numbered  4  asked  by  the  defendant;  but 
neither  of  these  questions  can  be  considered, 
for  the  reason  that  they  were  not  among 
the  grounds  stated  In   defendant's    motion 


for  a  new  trial.  If  there  was  error  In  refns- 
ing  to  direct  a  verdict  or  give  the  Instmc- 
tlon,  It  was  proper  ground  for  the  motion 
for  a  new  trial.  Defendant  filed  Its  written 
motion,  specifying  In  detail  the  errors  which 
It  alleged  occurred  In  the  course  of  the  trial, 
and  the  refusal  to  direct  a  verdict  was  not 
mentioned.  The  fourth  ground  of  the  mo- 
tion was  that  the  court  Improperly  refused 
to  give  Instructions  numbered  1,  2,  and  3 
asked  by  the  defendant;  but  the  refusal  to 
give  Instruction  numbered  4  was  not  al- 
leged to  be  erroneous.  The  drcnlt  court,  there- 
fore. In  overruling  the  motion  for  a  new  trial, 
did  not  pass  on  those  questions,  and  defend- 
ant waived  its  right  to  assign  error  as  to 
either.  West  Chicago  Street  Railroad  Ca 
V.  Krueger,  168  111.  586,  48  N.  E.  442. 

PlalntUC  was  Injured  while  hauling  from 
one  part  of  the  mine  to  another  a  machine 
weighing  about  3,000  pounds,  -which  was  used 
for  undercutting  coal.  For  the  purpose  of 
moving  the  machine  it  was  drawn  upon  a 
truck  by  a  windlass  and  chain,  and  the  truck 
was  provided  with  two  ratchet  wheels,  with 
dogs,  to  prevent  the  chain  from  unwinding 
and  allowing  the  machine  to  slide  off  the 
truck.  The  evidence  for  plalntlfl  tended 
to  show  that  neither  dog  was  fit  or  sufficient, 
and  the  fact  was  undisputed  that  the  upper 
ratchet  wheel,  and  the  dog  which  held  It  In 
place,  had  been  out  of  repair  and  unfit  for 
use  for  four  or  five  days.  The  machine 
boss  of  the  defendant,  whose  duty  It  was  to 
make  repairs,  had  been  notified  of  the  defect- 
ive condition  of  the  appliances,  and  had 
tried  to  file  the  cogs  on  the  ratchet  wheel, 
but  did  not  succeed  In  making  the  wheel  fit 
for  use.  He  bad  promised  to  have  it  fixed, 
and  there  had  been  ample  time  to  comply 
with  the  promise.  The  making  of  the  repairs 
was  a  simple  thing,  which  could  have  been 
attended  to  at  any  blacksmith  or  repair  shop 
without  delay.  For  several  days  the  ma- 
chine men  had  used  a  machine  bit  in  place 
of  the  dog  to  load  the  machine,  and  on  this 
occasion  the  upper  dog  was  taken  out  and 
carried  to  the  repair  shop.  The  machine 
boss  knew  of  the  condition  of  the  appliances,^ 
and  knew  that  injury  was  liable  to  result 
from  such  condition.  Plaintiff  knew  of  the 
defective  condition  of  the  appliances,  and 
two  or  three  days  before  the  accident  com- 
plained to  the  machine  runners  of  such  con- 
dition, and  said  he  was  not  going  to  move 
the  machine  any  more  unless  it  was  fixed. 
One  of  the  machine  runners  told  him  the 
machine  boss  had  promised  to  iOx  It,  and  that 
was  all  he  could  do.  When  the  machine 
boss  failed  io  make  the  machine  safe  by  filing 
the  cogs,  he  said  that  he  would  get  it  fixed 
as  soon  as  he  could,  and  would  get  a  dog 
made  and  come  the  next  day  and  fix  it 
There  was  a  palpable  omission  of  duty  on 
the  part  of  the  machine  bbss.  When  the 
plaintiff  was  called  to  haul  the  machine,  it 
was  already  loaded,  and  the  place  where  it 
stood  was  dark.    The  plaintiff  did  not  make 
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any  Inspection  of  tbe  truck,  but  testified  that 
be  supposed  tbe  promise  of  tbe  machine  bos* 
had  been  kept  and  tbe  repair  made.  -  <te  the 
trip  tlae  machine  slid  off  the  truck  and  in- 
jured iriaintUf. 

It  is  contended  that  the  court  erred  In  giv- 
ing to  the  Jury  the  first  Instruction  asked 
by  the  plaintiff,  which  Informed  tbe  Jury  that 
If  tbe  defendant  neglected  or  failed  to  fur- 
nish the  plaintiff  with  reasonably  safe  ap- 
pliances with  which  to  work,  and  tbe  othw 
conditions  of  fact  stated  in  the  Instruction 
existed,  they  should  find  the  defendant  guilty. 
Xhe  instruction  required  the  defendant,  as  an 
absolute  duty,  to  furnish  reasonably  safe 
appliances,  and  made  It  an  Insurer  of  the 
safety  of  the  machine.  It  was  inaccurate 
In  its  statement  of  the  law.  which  only 
required  the  defendant  to  ex^dse  reason- 
able care  to  furnish  tbe  plaintiff  with  reason- 
ably safe  appliances.  But,  while  the  In- 
struction was  not  a  correct  statement  of  tbe 
law,  there  ;was  no  dispute  about  tbe  facts, 
and  the  Jury  could  not  have  come  to  any 
other  conclusion  than  that  the  defendant 
neglected  to  exercise  reasonable  care  to  fur- 
nish plaintiff  with  reasonably  safe  appli- 
ances. If  there  had  been  any  room  for  con- 
troversy  on  that  subject,  the  instruction 
would  have  been  harmful ;  but,  as  there  was 
none,  the  misstatement  of  the  law  could 
hare  had  no  ill  effect 

It  is  also  urged  that  the  Instruction  was 
bad  because  it  authorised  the  Jury  to  find 
tor  the  plaintiff  if  he  did  not  know  of  the 
defective  condition  of  tbe  appliances  when 
be  attempted  to  more  tbe  machine,  and  omit- 
ted tbe  element  of  means  of  knowledge.  Tho 
twelfth  instruction  given  at  tbe  request  of 
defendant  Informed  the  Jury  that  If  the 
plaintiff  knew,  or  bad  reason  to  know,  or  by 
the  exercise  of  ordinary  care  might  have 
known,  that  tbe  machine  and  ratchet  wheel 
were  out  of  repair,  and  with  snob  knowledge 
continued  the  work  without  calling  defend- 
ant's attention  to  tbe  same,  he  assumed 
tbe  risk  and  could  not  recover.  That  In- 
struction, when  read  In  connection  with  the 
one  complained  of,  fairly  stated  the  law  to 
tbe  Jury,  when  It  Is  considered  that  the 
place  where  tbe  machine  stood  was  dark, 
that  the  plaintiff  had  no  general  duty  of 
inspection,  and  there  had  be«i  ample  time 
for  the  simple  repairs  to  have  been  made. 

It  Is  also  contended  that  instruction  num- 
bered 2  given  at  the  Instance  of  plaintiff  was 
bad  because  It  told  the  jury  that  notice  to 
William  Hawley  was  notice  to  tbe  defend- 
ant; If  It  was  the  duty  of  Hawley  to  r^>air 
tlie  mining  machinery  and  tru<As  of  de- 
fendant when  they  became  out  of  repair. 
Hawley  was  the  machine  bosa  in  tbe  em- 
ploy of  the  defendant,  and  It  was  bis  duty 
to  repair  tlie  truda.  Notice"  was  given  to 
him,  and  he  attempted  to  fix  the  appliances, 
and,  failing,  promised  to  make  tbe  repairs. 
Tbe  Instmctton  correctly  stated  tbe  law.    A 


corporation  acts  b;^  Ita  agents,  and  notice  to 
an  agent  faaving  charge  of  a  particular  de- 
partment is  notice  to  the  corporation.  Haw- 
ley was  charged  with  the  duty  to  repair  the 
machinery  and  appliances,  and  it  was  an 
absolute  personal  duty  of  tbe  defendant  tor 
the  performance  of  which  It  was  responsible. 
Hawley  was  a  vice  principal,  who  is  one  who 
performs  personal  duties  of  the  master 
which  cannot  be  delegated,  aa  distinguished 
from  a  foreman  or  superior  servant.  Mo- 
bile &  Ohio  Railroad  Co.  v.  Godfrey,  165  111. 
78,  39  N.  B.  690;  Baler  v.  Selke,  211  111. 
512,  71  N.  B.  1074,  103  Am.  St  Rep.  208; 
12  Am.  ft  Bng.  Bncy.  of  Law  (2d  Ed.)  948. 
The  defendant  was  directly  responsible  for 
the  performance  of  the  personal  duty 
throu^  Hawley,  and  there  was  no  error  In 
so  Instmcting  the  jury. 

It  Is  further  Insisted  that  the  court  erred 
in  refusing  Instruction  numbered  3  asked  by 
the  defendant  That  Instruction  stated  that 
tbe  plaintiff  could  not  recover  upon  a  failure 
to  prove  either  one  of  several  propositions, 
one  of  which  was  that  be  did  not  know  of 
the  defective  condition  of  tbe  appliances  and 
bad  no  equal  means  of  knowledge  with  the 
defendant  Instructions  should  be  applica- 
ble to  tbe  case  on  trial,  and,  while  this  In- 
struction would  have  been  correct  In  some 
cases,  tbe  rule  of  law  could  not  be  applied 
to  this  case.  The  plaintiff  admitted  previous 
knowledge  of  the  defect  and  Introduced  evi- 
dence of  tbe  promise  of  tbe  machine  boss 
to  make  tbe  repairs,  together  with  evidence 
that,  wh«n  he  bitched  to  the  truck,  he  sup- 
posed tbe  repairs  bad  been  made.  Tbe  In- 
struction ignored  tbe  promise  to  repair, 
which  there  was  evidence  tending  to  prove, 
and  assumed  to  state  as  a  rule  of  law  ap- 
plicable to  the  case  that  plaintiff  could  not 
recover  unless  be  proved  that  he  did  not 
know  of  the  defect  and  did  not  have  equal 
means  of  knowledge  with  tbe  defendant 

There  was  no  error  In  admitting  evidence 
of  the  promise  made  by  Hawley  to  repair  the 
appliances.  The  objection  made  to  tbe  evi- 
dence is  that  the  promise  was  made  to  the 
machine  runners  who  operated  the  machine, 
and  was  communicated  to  tbe  plaintiff  by 
them,  instead  of  being  made  to  the  plaintiff 
direct  It  was  proper  to  prove  that  the 
promise  was  made  through  other  servants 
of  the  defendant  who  notified  the  machine 
boss  of  the  defect  Tbe  promise  to  repair 
was  made  to  tbe  machine  runners,  and  when 
tbe  plaintiff  complained  of  the  condition  of 
tbe  appliances,  and  said  that  be  was  not  go- 
ing to  move  tbe  machine  any  more  unless 
it.  was  fixed,  they  told  him  of  the  promise 
and  be  relied  upon  it  It  was  not  necessary 
for  him  to  go  to  Hawley  and  receive  the 
promise  personally. 

Tbe  Judgment  of  the  Appellate  Conrt  ia 
affirmed. 

Judgment  aflirmed. 
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DONOVAN  T.   PURTEMi. 
(Supreme  Court  of  Illinois.    Oct.  24,  1005.) 

1.  MoHET    Rbceivkd  —  Actions— EviDEHCB— 
SumcizHCT. 

In  aasumpalt,  «videnoe  ihowing  that  de- 
fendant received  plaintiS'e  money  and  used  it 
for  his  private  purposes,  and  covered  up  such 
use  by  delivering  to  plaintiff  worthless  securi- 
ties in  a  corporation  organized  for  the  transac- 
tion of  his  own  private  business  and  which  was 
entirely  under  his  own  control,  justified  the 
court  in  refusing  to  direct  a  judgment  for  de- 
fendant. 

2.  COBFOBATIONS— OfTICXBS— PKBSORAI.     IiIA.> 
BILITY— FBAUDm,EWT  AOT. 

An  officer  of  a  cori>oration  was  personally 
liable  for  loss  occasioned  to  a  creditor  by  the 
act  of  the  oflScer  in  transferring  worthless 
securities  to  the  corporation  in  exchange  for 
the  creditor's  money,  which  the  officer  received 
and  used  for  his  own  private  purposes. 
8.  Statute  ot   Fkaudb— Colxatebai,  Pbok- 

IGZS. 

Where  an  ofBcer  of  a  corporation  used  the 
corporation  as  a  cloak  for  the  transaction  of  his 
own  private  business,  and  personally  received 
and  used  money  for  which  he  gave  worthless 
securities  of  the  corporation,  bis  oral  promise 
to  pay  the  debt  evidenced  by  such  securities 
is  not  a  promise  to  pay  the  debt  ot  a  third 
person,  within  the  ststute  of  frauds. 

Appeal  from  Appellate  Court,  Foortb  Dis- 
trict 

Action  by  Julia  Purtell  against  Joseph  T. 
Donovan.  From  a  Judgment  of  the  Appel- 
late Court,  affirming  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

This  is  an  action  In  assumpsit,  began  by 
appellee  against  appellant  on  November  24, 
1908,  by  attachment  In  the  circuit  court  of  St 
Clair  comity.  The  writ  of  attachment  was  ley- 
led  on  appellant's  interest  In  certain  land  situ-. 
ated  in  that  county.  Before  the  trial,  to  wit,  on 
March  23, 1904,  by  agreement  of  the  parties,  an 
order  was  entered  releasing  the  real  estate  lev- 
led  npon  under  the  writ  of  attachment  upon  the 
execution  and  filing  by  appellant  of  an  In- 
demnity bond.  The  declaration  consists  of 
the  common  counts  for  money  leqt  by  appel- 
lee to  defendant  at  his  request,  for  money 
paid  out  and  expended  by  appellee  for  the 
use  of  appellant  at  his  request  for  money 
received  by  appellant  for  the  use  of  appellee, 
for  money  for  Interest  on  divers  sums  of 
money  forborne  by  appellee  to  appellant  at 
his  request,  etc.  A  bill  of  particulars  was 
filed,  which,  besides  the  Items  for  money 
loaned  and  due  In  1001,  contains  Items  for 
money  lent  by  appellee  to  appellant  In  the 
name  of  the  Fidelity  Realty  Company  In  1001, 
and  for  money  lent  to  appellant  by  appellee 
and  promised  to  be  paid  by  him  in  the  name 
of  the  J.  T.  Donovan  Real  Estate  Company  in 
1901.  The  general  issue  was  filed  to  the 
declaration.  A  trial  was  had  before  the 
court  and  jury,  resulting  in  a  verdict  In  favor 
of  appellee  against  appellant  for  the  sum  of 
$1,430,  from  which  the  plaintiff  remitted  the 
sum  of  $71.80,  making  the  amount  of  the  ver- 
dict 11,858.20,  which  remittitur  was  approved 
by  the  court    Motion  for  new  trial  was  over- 


mled,  and  judgment  rendered  on  the  yerdlct 
In  favor  of  appellee  against  appellant  for 
$1,358.20  and  costs.  An  appeal  was  taken  to 
the  Appellate  Court  where  the  judgment  has 
been  affirmed.  The  present  appeal  Is  pros- 
ecuted from  such  judgment  of  afllrmance. 
Upon  tbe  trial  of  the  cause,  at  tbe  close  of 
the  eyldence  of  appellee,  plaintiff  below, 
plalntllTs  counsel  tendered  to  the  defendant 
tbe  notes  and  trust  deed,  dated  January  10, 
1001,  berelnafter  referred  to,  and  also  the 
written  guaranty  hereinafter  described,  which 
counsel  for  tbe  defendant  refused  to  accept 
The  notes,  trust  deed,  and  guaranty  were 
then  tendered  Into  the  care  of  the  court  for 
the  use  of  the  appellant  the  defendant  below. 
At  the  close  of  tbe  appellee's  evidence  the 
appellant  asked  the  court  to  give  a  written 
instruction  to  the  jury  to  find  the  issues  for 
the  defendant  below,  which  Instruction  the 
court  refused,  and  such  refusal  was  excepted 
to.  At  the  close  of  all  the  evidence  the  de- 
fendant below  again  asked  of  the  court  a 
written  Instruction  to  the  jury  to  find  the 
Issues  for  the  defendant  which  instruction 
was  refused,  and  such  refusal  was  excepted  toi 

The  facts  of  this  case,  as  stated  by  the 
Appellate  Court  In  their  opinion,  are  as  fol- 
lows: 

"Appellee  for  many  years  worked  for  her 
living  In  St  Louis,  Mo.,  doing  housework. 
Some  time  prior  to  this  suit  having  accumu- 
lated the  sum  of  $1,200,  she  placed  It  at 
Interest  on  real  estate  security,  and  the  note 
representing  tbe  loan  came  due  in  January, 
1001.  At  that  time  appellant  was  engaged 
In  the  real  estate  and  loan  business  In  the 
dty  of  St  Louis.  He  was  president  ot 
the  J.  T.  Donovan  Real  Estate  Company,  of 
which  his  son,  Joseph  M.  Donovan,  was  vice 
president  The  latter  was  also  president 
of  the  Fidelity  Realty  Company,  which  did 
business  In  tbe  same  room  with  the  ofbet 
company,  and  In  which  appellant  was  like- 
wise Interested.  Shortly  after  her  note  be- 
came due,  appellee  took  it  and  tbe  trust  deed 
by  which  it  was  secured,  to  appellanfB  place 
of  business,  for  tbe  purpose  of  baying  him 
collect  tbe  money  due  and  reinvest  It  for 
her ;  but  at  tbe  office  she  made  arrangements 
to  that  end  with  Joseph  M.  Donovan,  whom, 
she  testified,  she  considered  a  clerk.  In 
June,  1901,  she  left  the  city  and  did  not 
return  until  the  following  October.  In  the 
meantime  she  made  arrangements  wltb  a 
friend.  Miss  Sisterly,  to  attend  to  her  busi- 
ness. During  her  absence  the  note  owned  by 
her  was  collected,  and  a  new  one  for  a  like 
amount  secured  by  deed  of  trust  was  given 
Miss  Sisterly,  who  afterwards  turned  the 
papers  over  to  appellee.  The  new  note  was 
made  by  tbe  Fidelity  Realty  Company,  by 
J.  M.  Donovan,  its  president  and  was  pay- 
able to  the  order  of  George  M.  Cooper,  a 
clerk  In  appellant's  office,  who  indorsed  the 
same  without  recourse.  It  was  secured  by  a 
deed  of  trust  upon  a  26-foot  lot  on  Ban 
Francisco  avenue  in  the  city  of  St  Louis, 
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made  by  the  Fidelity  Realty  Company  to  ap- 
pellant, as  trustee.  The  note  and  trust  deed 
were  dated  January  19,  1901,  but  were  not 
dellrered  to  Mlas  Slaterly  until  the  following 
August.  With  these  papers  there  was  also 
delivered  to  Miss  Slat(»ly.  a  written  guar- 
anty, executed  by  J.  T.  Donovan  Real  Bstate 
C!ompany,  by  J..  T.  Donovan,  its  preeldfflit, 
which,  after  reciting  the  assignment  to  appel- 
lee of  the  note  and  secnrities  in  question, 
proceeded  as  follows:  'And  whereas,  there 
is  being  erected  on  said  lot  of  ground  certain 
Improvements,  which  may  not  yet  be  fully 
completed  and  paid  for:  Now,  therefore, 
in  consideration  of  said  sum  of  $1,200,  we 
hereby  promise  and  agree  to  cause  said  im- 
provements to  be  fully  completed  and  paid 
for,  and  to  hold  the  said  Miss  Julia  Purtell 
harmless  from  all  loss  or  damage  on  account 
of  mechanics'  liens,  or  on  account  of 
the  failure  of  the  said  Fidelity  Realty 
Company  to  fully  complete  said  improve- 
ments, and  to  pay  for  the  same.  For  the 
consideration  aforesaid,  we  further  obligate 
ourselves  to  hold  Miss  Julia  Purtell  and  her 
assigns  harmless  from  all  loss  on  account 
of  said  investment,  principal  or  interest' 
Tl>e  guaranty  also  contains  an  undertaking 
on  the  part  of  the  maker  to  pay  the  interest 
notes  in  case  of  default  in  the  payment  there- 
of for  a  longer  period  than  SO.  days,  and  to 
purchase  the  principal  at  its  face  value,  with 
interest  add^  within  6  months  after  default 
in  the  payment  of  the  same.  Some  time 
after  appellee  received  the  last-named  papers 
she  ascertained  that  the  lot  described  in  the 
deed  of  trust  was  vacant,  that  no  improve- 
ments were  being  made,  and  that  it  was 
worth  only  about  $150.  She  thereupon 
called  upon  3.  M.  Donovan,  the  president  of 
the  Fidelity  Realty  C<»npany,  who  offered 
to  give  her  in  exchange  other  securities, 
which,  on  examination,  she  found  to  be  en- 
tirely inadequate  to  properly  secure  the  debt 
She  then  made  a  similar  demand  of  appel- 
lant and  he  offered  her  to  substitute  some 
other  piece  of  property  for  that  which  appel- 
lee had;  but  upon  an  examination  of  the 
properties  named,  appellee  refused  to  accept 
any  of  them  on  the  ground  that  the  security 
was  wholly  insufficient  While  negotiationB 
were  pending,  two  of  the  interest  notes  were 
paid  by  appellant  Appellee  testified  that 
when  she  asked  appellant  what  security  he 
conid  give  on  said  notes,  he  said  he  could 
not  give  her  money,  but  offered  to  pay  her 
in  18  mouths,  and  told  her  she  would  not  be 
at  any  loss;  but  this  appellant  denies. 
Afterwards  negotiations  ceased,  and  this 
suit  was  brought  Upon  the  trial  the  ap- 
pellant •  •  •  introduced  the  evidence  of 
himself  and  Joseph  M.  Donovan.  •  •  • 
These  witnesses  were  corroborated  to  some 
extent  by  the  securities  held  by  appellee,  pur- 
porting to  have  been  executed  by  the  two 
corporations  above  named.  On  the  con- 
trary, appellee  •  •  •  testified  that  she 
dealt  with  appellant  on  account  of  the  con- 


fldmce  she  had  In  him;  that  bis  boys, 
several  of  whom  were  In  the  office,  acted 
Just  as  other  clerks.  She  said:  'I  paid  all 
the  confidence  to  Mr.  Donovan  I  could.  I 
would  not  pay  as  much  to  my  brothers  as  I 
paid  to  Mr.  Donovan,  because  he  was  a 
Catholic  and  a  member  of  my  church  and 
a  good  living  man,  as  I  supposed.'  The 
manner  of  transacting  business  at  the  Dono- 
van office  was  fully  explained  by  Lydia  M. 
Cooper,  who  was  appellant's  stenographer 
and  typewriter  from  October,  1897,  to  April, 
1903.  She  testified  that  the  office  was  a 
long,  narrow  room,  about  20  feet  wide  and  60 
to  75  feet  long;  that  there  was  a  partition  in 
the  front  like  a  banking  counter,  and  in  the 
rear  there  was  a  place  about  10  feet  square, 
where  a  number  of  different  companies, 
known  as  the  J.  T.  Donovan  Real  Estate 
G<»npany,  the  Fidelity  Realty  Company,  the 
Cnnliff  Realty  Company,  the  Fenimore  Realty 
Company,  the  Cappa  Realty  Compan>',  and 
the  McKlnley  Company,  had  headquarters; 
that  the  different  corporations  had  different 
presidents,  but  that  appellant  was  really 
the  man  who  ran  the  whole  thing ;  that  there 
were  three  sons  of  appellant  in  the  office, 
and  several  other  clerks ;  that  J.  T.  Donovan 
controlled  the  business  of  the  Fidelity  Realty 
Company ;  that  there  was  a  bookkeeper  and 
cashier  in  the  office;  that  over  the  door 
there  was  the  sign,  'J.  T.  Donovan  Real 
Estate  Company' ;  that  3.  M.  Donovan  'never 
made  any  transaction  without  J.  T.  Donovan 
sanctioned  It' ;  that  the  Fidelity  Realty  Com- 
pany did  not  have  any  financial  standing,  but 
was  simply  gotten  up  to  keep  the  property  out 
of  judgment  so  that  the  property  could  be 
sold  and  transferred  without  the  judgment 
being  paid  off ;  that  she  had  heard  appellant 
say  so  himself ;  that  'he  said  there  were  judg- 
ments against  these  different  companies,  and 
he  would  get  up  another  company  and  put 
the  property  in  the  name  of  the  new  com- 
pany. In  order  that  it  conId  be  transferred, 
so  that  there  would  be  no  judgment  against 
it';  that  he  used  the  property  of  the  com- 
panies indiscriminately;  that  he  would  set- 
tle the  debts  of  the  J.  T.  Donovan  Real  Es- 
tate Company  with  those  properties,  no  mat- 
ter to  which  company  they  belonged ;  that  the 
stod£  of  the  J.  T.  Donovan  Real  Estate  Com- 
pany was  all  held  by  members  of  the  family ; 
that  Mr.  Donovan  got  the  property  named  in 
the  deed  of  trust  in  question  for  $325,  and 
put  a  $1,200  loan  on  it  Joseph  M.  Donovan, 
when  placed  upon  the  witness  stand,  denied 
some  of  the  statements  made  by  Miss  Coop- 
er; but  appellant,  when  placed  upon  the 
stand,  did  not  see  fit  to  deny  any  of  them." 

Louden  &  Crow,  for  appellant  James  M. 
Dill  and  W.  F.  Smith,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  salient  facts  of  this  case  are  tliat  the 
appellee  had  a  note  and  trust  deed  for  $1,200 
against  a  man  named  Hayden;  that  they  b^C 
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came  due  In  7annary,  1901,  and  she  toofe  them 
to  the  office  of  the  appellant,  with  directions 
to  him,  or  to  his  son  In  the  same  office  with 
him,  to  collect  them  for  her  and  reinvest  the 
money;  that  thei  money  was  collected  by  ap- 
pellant or  some  one  of  his  sons  In  the  office 
with  him,  either  In  his  own  name  or  In  the 
name,  of  one  of  the  corporations  doing  busi- 
ness In  his  office,  and  which  he  controlled 
and  managed:  The  eTldence  tends  to  show 
that  the  $1,200  belonging  to  appellee  went 
Into  appellant's  hands,  or  Into  the  hands  of 
some  one  or  more  of  his  sons  or  clerks.  Ap- 
pellee's money,  therefore,  was  had  and  re- 
ceived by  the  appellant  Appellant  turned 
over  to  Miss  Slaterly,  appellee's  agent  and 
friend  acting  for  her  while  she  was  out  of 
the  dty,  a  note  for  $1,200,  payable  In  three 
years,  together  with  certain  Interest  notes, 
and  a  trust  deed  securing  the  same  upon  a 
25-foot  lot  In  St  Louis.  These  notes  and 
trust  deed  bore  date  January  19,  1901.  The 
evidence  tends  strongly  to  show  that  at  that 
time  the  lot  was  ntft  worth  more  than  from 
$126  to  $150,  or  from  $6  to  $6  per  front  foot 
The  principal  note  for  $1,200,  and  the  Interest 
notes,  dated  January  19,  1901,  were  signed 
by  the  Fidelity  Realty  Company,  by  J.  M. 
Donovan,  president.  They  were  payable  to 
the  order  of  George  N.  Cooper,  a  clerk  In  ap- 
pellant's office,  who  Indorsed  them  without 
recourse.  The  trust  deed  securing  them  was 
made  to  appellant,  as  trustee.  The  evidence 
tends  to  show  that  appellant  controlled  and 
managed  the  Fidelity  Realty  Company,  and, 
the  trust  deed  being  made  to  himself  as 
trustee  and  the  notes  being  made  to  the  order 
of  his  clerk,  the  conclusion  is  almost  Irresist- 
ible, In  the  light  of  the  facts  set  forth  In  the 
statement  preceding  this  opinion,  that  the 
papers  thus  prepared  were  really  the  papers 
of  the  appellant  though  nominally  those  of 
a  corporation  In  his  office  and  under  his 
control. 

The  written  deed  of  guaranty,  dated  Janu- 
ary 22, 1901,  was  signed  by  the  J.  T.  Donovan 
Real  Estate  Company,  by  J.  T.  Donovan, 
president  It  begins  as  follows:  "Wltness- 
eth,  that  for  and  In  consideration  of  the  sum 
of  $1,200,  paid  to  us  by  Miss  Julia  Phrtell, 
we  have  assigned  and  transferred  to  her  cer- 
tain notes  of  Fidelity  Realty  Company,  dated 
January  10, 1901,  secured  by  a  deed  of  trust" 
etc.  Appellant  signed  this  Indenture,  and 
In  It  recites  that  the  sum  of  $1,200,  belong- 
ing to  Miss  Purtell,  was  paid  to  "us,"  mean- 
ing thereby  the  J.  T.  Donovan  Real  Estate 
Company,  of  which  he  was  president  In 
this  ignaranty  be  also  recites  that  "we  have 
assigned  and  transferred  to  bet  certain 
notes,"  etc.  The  notes  were  Indorsed  with- 
out recourse  by  bis  clerk,  Cooper;  but  In 
view  of  the  recital  thus  quoted.  Cooper 
merely  acted  for  the  appellant  or  his  com- 
pany, the 'J.  T.  Donovan  Real  Estate  Com- 
pany. Miss  Cooper  swears  that  she' drew 
all  the  deeds  of  trust  and  notes  and  gnar'- 
aotles  that  ^ere- executed  while- ahe  yrUa  in 


appellant's  employment  from  October  15, 
1897,  to  April  7,  1903.  She  also  swears 
that  she  drew  lip  these  notes  and  trust  deed 
and  the  deed  of  guaranty,  and  that  they 
were  In  her  handwriting.  She  says  that  she 
-drew  them  up  at  the  direction  of  the  ai>- 
pellant;  tiiat  Is  to  say,  the  appellant  di- 
rected her  to  draw  the  notes  to  be  signed 
by  the  Fidelity  Realty  Company,  payable 
to  the  order,  of  his  clerk  Cooper,  and  also 
the  trust  deed  to  be  executed  to  himself,  as 
trustee.  She  says  that  she  did  not  deliver 
those  papers,  but  merely  turned  them  over 
to  be  signed.  It  is  quite  evident  that  these 
notes  and  this  trust  deed  represented  no 
consideration  whatever;  that  is  to  say,  there 
was  no  note  for  $1,200,  owned  by  Cooper, 
but  the  notes  and  the  trust  deed  were  merely- 
drawn  up  to  be  given  to  appellee  In  return 
for  her  $1,200.  The  transaction  did  not  by 
any  means  represent  a  purchase  of  securities 
amounting  to  $1,200  from  Cooper,  the  payee 
in  the  note.  The  fact  that  they  were  drawn 
up  by  Miss  Cooper,  under  the  direction  of 
the  appellant  and  at  his  dictation,  shows 
that  the  transaction  was  under  his  control 
and  management  The  written  guaranty 
stated  that  certain  improvements  were  then 
In  course  of  erection  upon  the  property  de- 
scribed in  the  trust  deed  of  January  19, 1901; 
but  the  proof  shows  conclusively  that  this 
statement  was  false.  No  Improvements  were 
then  In  course  of  erection  upon  'the  premises, 
nor  were  any  eva  made  upon  the  premUies. 
^he  evidence  also  tends  to  show  that  there 
were  Judgments  then  existing  against  the 
Fidelity  Realty  Company,  and  that  it  had 
no  financial  standing  whatever,  but  that  It 
was,  as  Is  said  by  one  of  the  witnesses, 
"gotten  up  to  keep  the  property  out  of  Jadg- 
ment"  Tbe  proof  Shows  that  none  of  these 
corporations,  controlled  by  appellant,  paid 
their  debts.  One  of  the  witnesses  swears 
that,  "when  any  adjustment  was  to  be  made, 
Mr.  Donovan  would  use  the  property  of  any 
of  these  companies  to  make  It,  Indiscrim- 
inately. He  would  settle  the  debts  of  the 
J.  T.  Donovan  Real  Estate  Company  with 
these  properties,  no  matter  to  which  com- 
pany It  [they]  belonged." 

When  the  appellee  discovered  that  the 
notes  and  trust  deed  which  had  been  turn- 
ed Over  to  her  were  worthless,  the  appellant 
began  to  offer  her  other  property  In  place 
of  that  deiscrlbed  In  the  trust  deed,  and  prom- 
ised that  he  would  pay  her  In  18  months,  and 
told  her  that  she  should  lose  nothing.  If 
the  debt  was  not  bis,  but  was  really  and 
bona  flde  the  debt  of  the  Fidelity  Realty 
Company,  It  is  dlfflbult  to  understand  why 
he  should  thus  seek  to  substitute  other  se- 
curities for  those  held  by  the  appellee  and 
promise  to  pay  the  Indebtedness  himself. 
The  promise  to  pay  the  Indebtedness  was 
made  as  though  |the  dtbt  was  his  own,  and 
not  as  though  It  was  the  Indebtedness  of  a 
third  person,  to  wit  the'Fldelity  Realty  Com- 
pany.   The  erideUce'tfends  to  ^tew  that  al- 
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though  the  app«1Iaiit  and  his  sons  turned 
OT«r  to  appellee  these  worthlecm  secarltlea 
iB  exchange  for  her  money,  yet  that  ai^el- 
lant  himself  received  the  money  and  nsed 
It  for  his  «WD  private  pnrposes,  and  sought 
to  escape  personal  liability  by  covering  up 
the  transaction  In  the  name  of  a  corporation, 
which  was  entirely  under  hla  own  controtl. 
This  being  so,  the  trial  court  committed  no 
error  in  refusing  to  instruct  the  Jury  to  find 
the  issues  for  the  defendant  It  would  have 
been  improper  to  give  such  Instruction,  In 
view  of  the  fact  that  the  evidence  tended 
to  prove  that  the  appellant  received  the 
money  and  declined  to  pay  it  over.  This 
suit  is  not  brought  upon  the  notes  executed 
by  the  Fidelity  Realty  Company.  Those 
notes  and  the  .trust  deed  securing  them  were 
tendered  back  to  the  appellant  upon  the 
trial,  and,  upon  his  refusal  to  receive  them, 
placed  in  the  custody  of  the  court  for  the 
use  and  benefit  of  appellant  The  object  of 
the  suit  is  to  recover,  under  the  common 
counts,  the  money  actually  received  by  the 
appellant  The  instructions  given  by  the 
court  to  the  Jury  on  behalf  of  the  appellee 
submitted  to  the  Jury  the  question  of  fact 
whether  the  affairs  of  the  J.  T.  Donovan 
Real  Estate  Company  and  the  Fidelity  Real- 
ty Company  were  controlled  by  J.  T.  Dono- 
van tor  the  transaction  of  his  private  busi- 
ness, and  whether  or  not  he  personally  con- 
trolled both  of  these  corporations  when  they 
received  the  appellee's  money,  and  whether 
or  not  her  money  was  received  for  appel- 
lant's own  private  Individual  uses  and  l)ur- 
poses.  The  instructions  also  left  it  to  the 
Jury  to  find  whether  or  not  the  appellant  was 
condQcting  Ids  business  in  the  name  of  the 
J.  T.  Donovan  Real  Estate  Company,  and 
throngfa  that  company  received  appellee's 
money  and  appropriated  the  same  to  his  own 
use,  and  gave  her,  in  payment  of  it  the 
worthless  securities  above  referred  to.  The 
Judgments  of  the  lower  courts,  finding  for 
the  appellee,  settle  these  questions  of  fact 
so  far  as  we  are  concerned,  against  the  appel- 
lant 

Appellant  was  president  of  the  3.  T.  Dono- 
van Real  Estate  Company,  and  his  son,  Jo- 
seph M.  Donovan,  was  the  vice  president  of 
that  company,  And  Jo^pb  M.  Donovan,  the 
appellant's  son,  was  the  president  of  the 
Fidelity  Realty  Company.  Both  of  these 
concerns  were  controlled^  managed,  and  dom- 
inated by  the  appellant,  J.  T.  Donovan.  The 
officer  or  controlling  manager  of  a  corpora<- 
tlon  cannot  use  it  and  its' name  for  the  trans- 
action of  his  own  private  business  and  to 
escape  personal  liability  on  his  part  The 
theory  upon  which  the  appellant  defends  this 
suit  is  that  the  UablUty  to  appellee  was  not 
his  liability,  but  that  of  the  corporation 
known  as  the  Fld^ity  Realty  Company,  In 
Hoffman  v.  Reicbext  147  IlL  274,  .35  N.  E. 
S27,  37  Am.  St  Rep.  219,  it  was  held  that 
the  directors  of  a  private  corporation  have 
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no  right  ander  tincr  clrcnmstances  °  to  nse 
Uieir  (Aclal  position  for  their  own  Individual 
benefit  In  the  case  of  Bank  v.  Trebeln  Co., 
69  Ohio  St  316,  62  N.  B.  834,  it  was  said: 
"The  fiction  by  which  an  ideal  legal  entity 
Is  attributed  to  a  duly  formed  incorporated 
company,  existing  separate  and  apart  from 
the  Individuals  composing  it,  is  of  such 
general  utility  and  application  aa  fre- 
quently to  induce  the  belief  that  it  must 
be  universal,  and  be  in  all  cases  adhered  to, 
although  the  greatest  frauds  may  thereby  be 
perpetrated  under  the  fiction  as  a  shield. 
But  modem  cases,  sustained  by  the  best  text 
writers,  confine  the  fiction  to  the  purposes 
for  which  it  was  adopted — convenience  in 
the  transaction  of  business  and  in  suing  and 
being  sued  in  its  corporate  name,  and  the 
continuance  of  ita  rights  and  liabilities,  un- 
affected by  changes  in  its  corporate  members 
— and  have  repudiated  it  In  all  cases  where 
It  has  been  Insisted  on  as  a  protection  to 
fraud  or  any  other  Illegal  transaction."  In 
Cook  on  Corporations  (5th  Ed.,  |  663),  it  Is 
said:  "A  corporation  is  often  organized  to 
act  as  a  '«loak'  for  frauds.  Such .  cases  as 
these  are  becoming  common,  and  the  courts 
are  becoming  more  and  more  inclined  to  ig- 
nore the  corporate  existence,  when  necessary. 
In  order  to  circumvent  the  fraud."  See,  also, 
Lachman  v.  Martin,  139  III.  450,  28  N.  E.  795. 
In  1  Morse  on  Banks  and  Banking  (4th  Ed.) 
I  128,  it  is  said:  "If  bank  directors  do  not 
manage  the  affairs  and  business  of  the  bank 
according  to  the  directions  of  the  charter  and 
in  good  faith,  they  wUl  be  liable  to  make 
good  all  losses  which  their  misconduct  may 
Infiict  upon  ^tber  stockholders  or  creditors, 
or  both.  •  •  •  They  may  be  held  to  ao- 
count  to  an  injured  party  in  a  court  of  chan- 
cery, or  they,  or  any  of  their  number,,  who 
shared  in  the  wrongdoing,  may.  be  sued  at 
law  for  damages."  So,  in  the  case  at  bar, 
appellant,  as  an  officer  of  one  or  more  of  the 
corporations  here  involved,  was  guilty  of 
such  a  fraud  in  transferring  to  appellee  these 
worthless  securities  in  payment  of  the  money 
which  he  owed  her  that  he  can  be  held  liable 
personally  for  the  loss  inflicted  upon  her. 
Even  if  the  corporation  be  regarded  as  the 
real  debtor,  and  the  appellant  as  only  ita 
agent,  yet.  Inasmuch  as  he  was  guilty  of  the 
fraud  perpetrated  upon  appellee,  the  law  will 
hold  him  liable.  In  1  American  and  Eng- 
lish Encyclopedia  of  Law  (2d  Ed.)  p.  1135,  it 
Is  said:  "An  agent  will  be  held  personally 
liable  to  third  persons  for  all  damages  sus- 
tained by  them  in  consequence  of  any  fraud- 
ulent or  malidoua  acts  committed  by  him 
on  behalf  of  his  principal,  and  in  an  action 
against  the  agent  for  fraud  the  fact  that  he 
derived  no  personal 'profit  or  benefit  there- 
from is  Immaterial."  In  Reed  v.  Peterson, 
91  III.  288,  it  Is  said :  "In  an  action  at  law 
for  damages,  the  fact  that  a  defendant  acted 
'throughout  in  the  capacity  of  agent  In  a 
fraud  perpetrated  by  him  will  afford  him  ^no 
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excuse."  Bee,  also,  Seddon  r.  Oonndl,  10 
Simons,  86;  Wlndram  v.  French,  151  Mass. 
549,  24  N.  E.  914,  8  L.  E.  A.  750. 

It  Is  claimed,  on  tbe  part  of  the  appellant, 
that  the  court  below  erred  In  permitting  ap- 
pellee to  prove  that  the  appellant  promised 
to  repay  the  money  to  her.  It  is  said  that 
this  was  a  promise  to  pay  the  debt  of  a  third 
person,  to  wit,  of  the  Fidelity  Realty  Com- 
pany, and  that  under  the  statute  of  frauds 
the  promise  to  pay  the  debt  of  a  third  per- 
son must  be  In  writing.  The  statute  of  the 
state  of  Missouri  In  relation  to  the  statute 
of  frauds  upon  this  subject,  whieb  is  almoq^ 
Identical  with  our  own,  was  Introduced  In 
evidence  over  the  objection  of  appellee.  It 
-was  not  pleaded  as  a  defense ;  and  the  gen- 
eral rule  Is  that,  where  the  statute  of  an- 
other state  is  relied  upon  as  a  defense,  it 
must  be  pleaded  as  set  out  at  least  In  sub- 
stance, and  must  be  proved  on  the  trial,  and, 
if  It  is  not  pleaded,  it  is  error  to  permit  It 
to  be  proved.  Palmer  v.  Marshall,  60  111. 
289.  But  whether  or  not  this  rule  applies 
here,  where  the  declaration  contained  merely 
tbe  common  counts  and  did  not  set  up  any 
contract,  makes  no  difference  under  the 
circumstances  of  this  case,  because  the  proof 
tends  to  show  that,  when  appellant  received 
appellee's  money,  he  was  not  conducting 
business  under  a  bona  fide  corporate  organ- 
isation, but  was  using  a  corporate  entity 
for  the  transaction  of  his  private  business, 
and,  as  he  was,  therefore,  personally  liable 
to  the  appellee  for  the  repayment  of  her 
money,  his  promise  was  to  pay  his  own  debt, 
and  not  the  debt  of  a  third  person. 

It  Is  said  that  the  court  erred  In  the  ad- 
mission of  certain  testimony  Introduced  by 
the  appellee.  We  are  satisfied  with  the  fol- 
lowing statement  ui>on  this  subject,  made 
by  the  Appellate  Court  in  their  opinion  decid- 
ing this  case,  to  wit:  "Appellant  also  claims 
that  the  court  erred  in  permitting  appellee 
to  show  the  course  of  business  pursued  by 
him,  his  exercise  of  control  over  the  various 
companies  In  the  same  office,  and  the  Indis- 
criminate manner  In  which  he  u'sed  the 
money  of  said  companies,  and  In  admitting 
evidence  tending  to  show  the  reason  why 
Bpi>el]ee  had  special  confidence  in  him.  In 
our  opinion  this  evidence  was  all  proper,  as 
bearing  upon  the  question  whether  the  appel- 
lant was  really  ctmdncting  his  own  business 
under  the  name  of  the  several  corporations 
for  his  own  benefit,  and  also  whether  he  took 
advantage  of  appellee's  special  confidence  in 
him  to  use  her  money  and  give  her  securities 
which  were  practically  worthless." 

Tbe  objection  Is  made  that  a  recovery  can- 
not be  had  in  this  kind  of  case  under  the 
common  counts.  We  are  unable  to  concur 
In  this  contention.  In  Wilson  v.  Turner,  164 
III.  898,  403,  45  N.  B.  820,  821,  this  court 
said:  "An  action  for  money  had  and 
received  will  He  whenever  one  person  has  re- 


ceived money  whldi  In  Justice  belonga  to 
another,  and  which  in  justice  and  right 
should  be  returned.  •  •  •  When,  there- 
tate,  according  to  this  rule,  one  person  ob- 
tains the  money  of  another  which  Is  Inequi- 
table or  unjust  for  him  to  retain,  the  person 
entttied  to  It  may  maintain  an  action  for 
money  had  and  received  for  its  recovery." 
Inasmuch  as,  in  the  case  at  bar,  there  was 
evidence  tending  to  show  that  appellant  bad 
obtained  money  from  appellee  which  It  was 
unjust  and  inequitable  for  htm  to  retain,  she 
Is  entitied  to  maintain  the  present  action  for 
the  recovery  of  such  money.  In  First  Nat 
Bank  v.  Gatton,  172  111.  625,  60  N.  B.  121, 
this  court  said,  quoting  from  other  cases 
therein  referred  to  (page  627  of  172  111.,  page. 
121  of  50  N.  E.)  :  "It  Is  the  well-recognlzed 
doctrine  that  tbe  action  for  money  had  and 
received  may  be  maintained  whenever  the 
defendant  has  obtained  money  of  the  plaihtlfl 
which  In  equity  and  conscience  he  has  no 
right  to  retain.  •  •  •  When  money  has 
been  thus  received,  tbe  law  Implies  a  promise 
to  pay,  notwithstanding  there  was  no  privity 
between  the  parties.  •  •  •  In  an  action 
of  assiuupsit  for  money  had  and  received, 
the  main  Inquiry  Is  whether  the  defendant 
holds  money  which,  ex  aequo  et  bono,  belongs 
to  the  plaintiff."  See,  also,  Belden  v.  Per- 
kins, 78  III  449;  Allen  v.  Stenger,  74  111. 
119;  Seeberger  v.  McCormlck,  178  IlL  404, 
63  N.  B.  340.  In  City  of  Elgin  v,  Joslyn, 
136  111.  626,  632,  26  N.  B.  1090,  1092,  It  was 
said:  "The  act  of  the  dty  may  have  been 
tortious;  but  the  plaintiff  had  the  right  to 
waive  the  tort  and  sue  in  assumpsit,  as  the 
city  applied  the  property  to  Its  own  use  and 
benefit  Where  one  wrongfully  takes  the 
goods  of  another  and  applies  them  to  his 
own  use,  the  owner  may  waive  the  tort  and 
charge  the  wrongdoer  In  assumpsit  on  the 
common  counts  as  for  goods  sold,  or  money 
received.  Toledo,  Wabash  ft  Western  Rail- 
way Co.  v.  Chew,  67  111.  378."  In  Moore 
V.  Shields,  121  Ind.  268,  28  N.  B.  89,  It  was 
held  that,  "where  a  party  Is  Induced  by 
fraudulent  representations  to  purchase  worth- 
less township  warrants,  he  can  recover  the 
jaimey  paid  by  him  to  those  knowingly  mak- 
ing such  representations  in  an  action  for 
money  had  and  received."  In  McQueen  v. 
State  Bank  of  Indiana,  2  Ind.  413,  it  was 
held  that  "an  action  for  money  had  and  re- 
ceived will  lie,  where  one  man  lias  obtained 
money  from  another  through  the  medium  of 
oppression,  imposition,  Kct(HtIoa  or  deo^t; 
and  the  law  Implies  a  promise  from  audi 
person  to  return  it  to  the  lawful  owner." 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  judgments  of  the  lower 
courts  were  correct.  Accordingly  the  judg- 
ment of  tbe  Appellate  Court,  afiBrmlng  that 
of  tbe  circuit  court,  is  affirmed. 

Judgment  affirmed. 
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BENNETT  T.  BENNETT  et  aL 
(Supreme  Ck>iin  of  Ulinoia.    Oct  24,  1005.) 

L   WnXS— CoNBTBXJCriOK— ASOEKTAINMKNT  Ot 

Intention. 
In  constming  a.  will,  the  intention  of  tes- 
tator aa  aacertajned  from  the  entire  will  must 
be  effectuated,  unless  it  is  in  violation  of  some 
established  rule  of  law. 

2.  Tbustb  —  Spendthbift  Tbust  —  Pbohibi- 
tior  on  axjenation. 

A  truat  vesting  the  estate  in  a  designated 
trustee,  and  giving  the  income  only  to  a  cestui 
que  trust,  who  is  already  past  his  majority, 
indicates  an  intention  to  create  a  spendthrift 
trust,  although  there  is  no  provision  against 
voluntary  alienation  of  the  trust  fund. 

3.  Same. 

A  devise  of  a  fund  in  trust  to  invest  the 
same  and  pay  the  income  semiannually  to  the 
cestui  que  trust  until  he  Is  40  years  old,  when 
he  is  to  be  paid  the  principal,  if  testator's  wife 
is  then  living,  but,  if  not,  the  interest  to  be 
paid  to  tiim  for  10  years  thereafter,  at  which 
time  the  principal  shall  become  his  absolutely, 
creates  a  spendthrift  trust,  although  the  cestui 
que  trust  was  to  have  a  part  of  the  residue  of 
testator's  estate  as  his  absolute  property  if 
testator's  widow  should  be  dead  when  the  oestni 
que  trust  reached  the  age  of  40  years. 

4.  Wnxs— Lkoacies— TncE  or  Vkstino. 

A  Iega<9  to  a  trustee,  which  expressly  pro- 
vides that  it  shall  not  become  the  alwolute 
property  of  the  cestui  que  trust  until  a  certain 
future  date,  does  not  become  vested  in  the  cestui 
que  trust  at  testator's  death,  although  the 
amount  of  the  legacy  is  then  immediately  seg- 
regated and  invested. 

5.  Saice— Rule  in  Sheixet'b  Case— Applioa- 
TiOK  to  Pbrsonaltt. 

^e  rule  in  Shelley's  Case,  while  applica- 
ble to  gifts  of  personal  property,  must  give  way 
before  the  expressed  intention  of  testator,  and 
the  fact  that  a  legacy  is  to  go  to  the  "heirs" 
of  the  legatee  in  case  of  his  death  before  a  cer- 
tain fatnre  time  does  not  vest  the  legatee's 
interest  immediately  upon  testator's  death, 
where  the  will  clearly  postpones  the  time  that 
it  shall  vest  until  a  future  date. 

9.  TbTJBTS— RENOTJNCEJfENT  BT  TBTTSTEE. 

The  refusal  of  a  trustee  of  an  active  trust 
created  by  will  to  accept  the  trust  does  not 
vest  title  to  the  trust  fund  in  the  cestui  que 
trust. 

[Ed.  Note. — For  cases  in  point,  see  vol.  47, 
Cent  Dig.  Trusts,  §!  66,  204.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  by  Charles  W.  Bennett  against  Mary 
A.  Bennett  and  others.  From  a  judgment 
ot  the  Appellate  Court  afflrming  a  decree 
dismlBsing  tbe  bill,  complainant  appeals. 
Affirmed. 

On  December  27,  1801,  Charles  D.  Bennett, 
late  of  De  Kalb  comity,  III.,  died,  leaving  a 
last  will  and  testament,  which  was  duly  ad- 
mitted to  probate  in  said  county  on  January 
9,  1882.  The  testator  left  surviving  him  the 
defendants  Mary  A.  Bennett,  his  widow,  and 
Ernest  A.  Blake,  a  grandchild,  and  the  coni- 
plalnant,  Charles  W.  Bennett,  his  only  sur- 
Tlvlitg  diild.  By  bis  said  will  testator  ap- 
pointed his  wife,  Mary  A.  Burnett,  and  the 
defendant  David  A.  Syme,  executrix  and  ex- 
ecator  thereof;  the  latter  being  also  named 
as  trustee.  David  A.  Syme  refusing  to  act 
either  as  executor  or  trustee,  the  defendant 


Mary  A.   Bennett    was   appointed  sole   ex- 
ecutrix, duly  qualified,  and  at  tlie  time  of  fil- 
ing the  bill  herein  was  still  acting  as  sucti. 
No  trustee,   at  the  time  of  bringing  this 
suit,   Iiad  been  apiMinted.    By   the  second 
dause  of  his  will,  the  testator  gave  to  his 
wife,  Mary  A.  Bennett,  "for  her  comfortable 
support  and  maintenance,  the  use,  during  her 
natural  life,  of  all  my  estate,  both  real  and 
personal,  of  whatever  name  or  nature,  to- 
gether with  the  right  and  authority  to  dis- 
pose of  the  same,  or  any  part  thereof,  as  she 
may  see  fit,  and  to  use  the  Interest  and  so 
much  of  the  principal  of  my  said  estate  as 
may  be  necessary  for  her  support  and  main- 
tenance, as  aforesaid,  charged,  however,  and 
subject  to  tbe  payment  of  tbe  sum  of  $3,000 
to  my  trustee,  David  A.  Syme,  as  hereinafter 
provided,  for  the  benefit  of  my  son,  Charles 
W.  Bennett,  and  also  to  the  payment  of  a 
legacy  of  $600  to  my  grandson,  Ernest  A. 
Blake,  as  hereinafter  provided."    The  third 
clause  of  said  will,  out  of  which  this  contro- 
versy arises,  is  as  follows:    "1  give,  devise, 
and  bequeath  to  my  trustee,  David  A.  Syme, 
the  sum  of  $8,000  in  trust,  to  invest  the  same 
In  notes  and  mortgages  on  unincumbered  real 
estate,  or  other  safe  investments,  as  his  good 
judgment  may  dictate,  with  interest  semi- 
annually, to  be  collected  and  paid  to  my  son, 
Charles  W.  Bennett,  semiannually  until  he 
attains  the  age  of  40  years,  and,  if  my  said 
vrlfe  is  then  living,  to  pay  to  my  said  son, 
Charles  W.  Bennett,  at  such  time,  the  said 
sum  of  $3,000,  which  shall  then  become  his 
absolutely;  but,  if  my  said  wife  is  not  liv- 
ing when  my  said  son  becomes  40  years  of 
age,  then  and  In  that  case,  said  David  A. 
Syme  shall  retain  the  said  $3,000  and  in- 
vest the  same,  and  pay  the  Interest  to  my 
said   son,   Charles   W.  Bennett,   as   herein- 
before provided,  for  10  years  thereafter,  or 
until  he  arrives  at  the  age  of  50  years,  at 
which  time  the  said  $3,000  shall  be  paid  to 
my  said  son  and  become  his  absolutely,  and  in 
case  of  his  death  before  the  time  or  times 
herein  fixed  for  the  payment  of  the  $3,000  to 
him  it  shall  go  to  bis  heirs."    By  the  fourth 
clause  of  his  will  the  testator  devised  $600  to 
to  Ernest  A.  Blake,  and  in  addition  thereto 
$600  and  one-third  part  of  the  remainder  of 
his  estate  upon  the  death  of  the  wife  of  the 
testator,  but  directed  that  tbe  estate  should 
be  held  by  the  trustee  uhtll  said  Ernest  A. 
Blake  should  attain  the  age  of  22  years.    By 
the  sixth  clause  of  the  will  he  devised  to  his 
trustee.  In  trust,  the  remainder  of  his  estate, 
to  be  managed,  ccmtrolled,  and  invested  for 
the  use  and  benefit  of  api)ellant  in  the  same 
manher  as  the  $3,000  trust,  to  be  held  until 
appellant  should  attain  the  age  of  40  years,  at 
which  time  said  remainder  was  to  be  paid  to 
him. 

Complainant  filed  his  amended  bill,  setting 
np  the  foregoing  facts,  and  the  further  fact 
that  the  sum  of  $3,000  bed  t>een  separated 
from  the  rest  of  the  estate  of  Charles  D. 
Bennett,  deceased,  and  ,^^  ^y^^i^af^^^^ 
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1882,  haa  been  in  the  hands  of  Mary  A.  Ben- 
nett as  such  executrix ;  that  she  has  luvested 
said  Buu  on  May  16,  1862,  In  a  loan  to  one 
Samuel  Whitney  on  his  note,  secured  by  un- 
Incnmbered  real  estate  in  said  county,  said 
note  being  payable  In  five  years  after  date, 
with  Interest  at  6  per  cent,  payable  semi- 
annually ;  also  that  said  Mary  A.  Bennett  has 
paid  and  accounted  to  complainant  for  inter- 
est <»>  said  sum  of  $3,000  at  the  rate  of  6  per 
cent  per  annum,  semiannually,  since  the  29th 
day  of  February,  1882,  up  to  and  including 
NoTffluber  16,  1894.  The  bill  herein  was 
filed  Octobo-  8,  1894.  Complainant  alleges  In 
his  amended  bill  that  be  is  S4  years  of  age, 
in  poor  health,  and  unable  to  perform  manu- 
al labor;  that  he  has  no  trade  or  profession 
by  which  he  can  earn  a  living ;  that  his  only 
source  of  Income  is  the  Into-est  on  this  $3,000, 
or  1180  per  year,  which  he  avers  is  insufficient 
to  support  him ;  that  he  is  now  in  debt  about 
$800,  and  has  no  means  of  paying  it;  that  a 
trustee  should  be  appointed,  and  that  there 
should  be  decreed  to  be  paid  to  him  out  of 
said  sum  of  $3,000  a  sufficient  amount  to  pay 
all  his  outstanding  obligations,  and  a  further 
sum  sufficient  to  enable  him  to  enter  into 
some  trade  or  business  out  of  which  he  could 
earn  money  enough  to  support  him ;  that  by 
the  terms  of  the  third  clause  of  the  will  said 
sum  of  $3,000  vested  in  him  is  subject  to  levy 
and  sale  upon  execution,  and  he  fears  that  the 
indebtedness  against  him  may  be  put  into 
judgment  and  bis  interest  in  the  $3,000  sold 
to  satisfy  the  same,  and  that  he  will  be  put  to 
great  cost  and  expense,  unless  the  said  sum 
of  $3,000  is  paid  to  him — and  prays  for  the  ap- 
pointment of  a  trustee,  and  that  said  Mary  A. 
Bennett  be  decreed  to  pay  over  to  such 
trustee  said  sum  of  $3,000,  and  that  the 
trustee  so  appointed  be  ordered  by  the  court 
to  pay  over  to  complainant  the  said  sum  of 
$3,000  and  take  his  receipt  therefor,  and  that 
thereupon  said  trustee  be  discharged,  or  that 
the  court  may  order  the  trustee  to  pay  com- 
plainant a  sum  sufficient  to  enter  into  some 
business  sufficient  for  his  support 

The  defendant  Mary  A.  Bennett  filed  a  de- 
murrer to  the  amended  bill,  coupled  with  an 
answer.  The  answer  admits  most  of  the 
material  allegations  of  the  bill,  except  as 
to  the  health  of  the  complainant  and  bis 
lnabilit7  to  perform  manual  labor,  and  as  to 
such  portions  of  the  bill  it  denies  the  same, 
and  avers  complainant  is  in  good  health  and 
able  to  earn  a  support,  if  he  would,  but  that 
he  is  of  idle  and  spendthrift  habits,  and  that 
Is  was  because  of  the  knowledge  the  testator 
had  of  the  idle  and  spendthrift  habits  and 
disposition  of  the  complainant  to  indulge  in 
imprudent  speculations  and  investments, 
and  his  prior  losses  by  such  conduct  and  mis- 
management of  business,  that  he,  the  said 
testator,  prudently  provided  by  the  will  that 
ttie  said  complainant  should  not  receive  the 
said  $3,000,  except  under  the  circumstances 
aet  forth  In  the  third  clause  of  the  will ;  that 


testator  did  not  Intend  that  complainant 
should  receive  the  $3,000  at  all,  unless  the 
contingencies  mentioned  in  said  third  clause 
should  occur  that  would  entitle  him  there- 
to; that  the  present  heir  presumptire  of 
said  complainant  is  the  defendant  Ernest  A. 
Blake;  that  what  complainant  is  able  to 
earn,  added  to  his  income  from  said  $3,000. 
wUI  be  quite  sufficient  to  furnish  him  a  com- 
fortable support  and  maintenance;  that  It 
would  not  be  to  Ms  advantage  or  benefit  at 
the  present  time  to  engage  in  any  business  as 
the  owner  and  manager  therof ;  admits  that 
a  trustee  should  be  appointed,  but  denies  that 
otherwise  the  complainant  is  entitled  to  any 
of  the  relief  prayed.  To  so  much  of  the  bill 
as  claims  that  said  sum  of  $3,000  is  vested  in 
the  complainant,  and  Is  subject  to  levy  and 
sale  under  executions  against  him,  and  that 
he  is  entitled  to  have  the  same  paid  to  him 
now,  the  defendant  Mary  A.  Bennett  demurs. 

On  the  hearing  the  complainant  In  open 
court  withdrew  his  application  for  the  ap- 
pointment of  a  trustee  in  place  of  David  A. 
Syme,  who  declined  to  act  as  such,  and  there- 
upon the  court  sustained  the  demurrer  to  the 
amended  bill,  and  dismissed  the  same  so 
far  as  demurred  to,  and,  the  complniuant 
having  waived  a  hearing  on  the  other  matters 
In  said  amended  bill  and  filed  no  replication 
to  the  answer  thereto,  the  court  dismissed  the 
amended  bill  at  the  cost  of  the  complainant, 
from  which  action  of  the  court  the  complain- 
ant prosecutes  this  appeal. 

The  court  below  found  by  Its  decree  that 
the  principal  sum  of  the  $3,000  legacy  to  be 
put  Into  the  hands  of  David  A.  Syme,  as 
trustee,  and  to  be  loaned  by  him,  as  provided 
in  the  third  clause  of  the  will  of  Charies  D. 
Bennett,  deceased,  the  interest  to  be  paid  to 
said  complainant  semiannually.  Is  not  vested 
In  said  complainant  nor  liable  for  the  pay- 
ment of  his  debts,  but  his  right  thereto  is 
dependent  on  the  contingencies  of  his  living 
to  be  40  years  of  age  and  said  Mary  A.  Ben- 
nett living,  or,  In  case  she  Is  then  deceased, 
on  his  living  to  be  50  years  of  age,  and  in 
case  of  his  being  deceased  before  he  becomes 
entitled  thereto  the  said  $3,000  Is  to  go  to 
whomsoever  may  be  bis  heirs,  as  substltuTed 
legatees  under  said  will.  The  Appellate 
Court  for  the  Second  District  'affirmed  the 
judgment  of  the  court  below.  Pending  this 
proceeding,  and  since  the  decree  below,  and 
since  the  judgment  of  the  Appellate  Court 
affirming  the  same.  It  Is  made  to  appear  that 
one  Clarence  D.  Rogers  has  been  duly  ap- 
pointed trustee  of  the  estate  of  Charles  D. 
Bennett  under  the  provisions  of  the  will  hers 
under  consideration;  and  It  also  Is  made  to 
appear  to  the  court  that  the  appellee  Mary  A. 
Bennett  has,  since  the  submission  of  Hm 
cause,  departed  this  life,  and  Clarence  D. 
Rogers,  the  trustee  above  named,  has  been 
substituted  as  appellee  herein. 

W.  O.  Kellum,  for  appellant.  Cames  k 
Dunton  and  H.  T.  Smith,  for  appellees. 
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BICKS,  T.  (after  stating  tbe  facts).  Many 
qnestlons  are  raised  and  orged  by  appellant 
-wlilch,  nnder  the  views  we  entertain  of  tlie 
will  in  question,  seem  to  be  unimportant  and 
not  apidlcable.  We  regard  the  trust  here 
created  and  under  consideration  as  what  Is 
known  as  a  "spendthrift  tmst,"  created  for 
the  pnrpose  of  providing  for  the  maintenance 
of  appellant,  and  at  the  same  time  securing 
It  against  his  Improvidence  and  incapacity 
for  self-protection.  Such  estates  have  be- 
come recognized,  grenerally,  by  most  of  the 
courts  of  the  United  States,  and  their  treat- 
ment of  the  question  has  gone  into  the  books 
OS  the  American  doctrine  upon  the  subject 
of  and  applicable  to  snch  trusts.  26  Am.  & 
Bng.  Bncy.  of  Law  (2d  Bd.)  137  et  seq.,  and 
anthoritleB  there  dted.  Steib  v.  Whitehead, 
111  111.  247.  Most  of  the  controvwsy  aris- 
ing In  relation  to  snch  trusts  has  Involved 
questions  affecting  the  rights  of  creditors 
to  the  trust  fund  or  property.  No  snch  ques- 
tion is  here  involved.  The  sole  contention  is 
by  the  appellant,  who  Is  the  cestui  que  trust, 
and  who  claims  that  the  trust  is  executed, 
and.  If  not,  that  payment  in  whole  or  pro 
tanto  should  be  accelerated,  that  he  might 
ao  apply  it  as  to  relieve  his  creditors. 

Appellant's  first  and  main  contention  Is 
that  the  trust  is  a  dry  or  passive  trust,  so 
far  as  the  provisions  of  the  will  are  con- 
cerned, and  liiat  It  is  erecnted  by  the  stat- 
nte  of  uses,  and  that  the  title  to  the  trust 
property  vested  in  appellant  at  the  death 
of  the  testator.  It  Is  a  cardinal  rule  of  con- 
struction of  wills  that  the  Intention  of  the 
testator  shall  be  ascertained  from  all  that 
la  contained  within  the  four  comers  of  the 
will,  and,  when  ascertained,  shall  be  given 
effect,  nnless  It  contravenes  some  well-estab- 
lished prindple  of  law.  Whether  the  trust 
Is  executed  or  executory,  and  whether  the 
estate  is  vested  or  contingent,  are  matters 
of  sound  constmctlon,  fallowing  the  correct 
interpretation  of  the  provisions  of  the  ,ln- 
stroment  creating  the  trust.  The  testator 
was,  at  the  time  of  maktaig  his  will  and  at 
the  time  of  his  death,  seised  of  a  consider- 
able estate.  Appellant  was  his  only  living 
child,  and  was  81  years  of  age.  Besides 
am)ellant  tiie  testator  left  a  grandson, 
Brnest  A.  Blake,  who  was  a  minor,  and  also 
left  Mary  A.  Bennett,  the  widow  of  tha 
testator.  By  clause  8  of  the  will  f3,000  was 
set  apart  and  placed  in  trust,  ahd  the  In- 
come was  to  be  paid  to  appellant  until  be 
attained  the  age  of  40  years,  at  which  time, 
by  the  provisions  of  the  will,  the  corpus  or 
principal  fund  should  become  thB  absolute 
property  of  appellant,  provided  the  wife  of 
tJie  testator  was  then  living ;  bat,  if  the  wife 
or  widow  should  be  dead  at  the  time  appel- 
lant attained  the  age  of  40  years,  the  trust 
fond  here  In  controvert^  should  be  held  l^ 
the  trustee  10  years  longer,  and  at  the  ex- 
piration of  the  said  10  years  should  become 
the  abaolntc  property  of  appellant.'    The  rea- 


son for  the  extension  of  the  time  at  which 
.appellant  might  become  vested  with  the  prop- 
erty is  readily  comprehended  when  the  other 
provisions  of  the  will  are  looked  into.  The 
testator  by  his  will  directed  that  $500  should 
go  to  his  grandson,  Bmeet  A.  B\ak«,  upon 
the  death  of  the  testator,  and  |500  and  one- 
third  of  the  remainder  of  his  estate  upon 
the  death  of  the  wife  of  the  testator,  and 
that  appellant,  after  the  payment  of  these 
sums,  should  have  two-thirds  of  the  remain- 
der of  the  testator's  estate,  but  that  it  should 
be  held  by  the  trustee  until  he  should  attain 
the  age  of  40  years,  when  it  should  be  paid 
to  him.  It  will  thus  be  seen  that,  if  the  wife 
of  the  testator  was  dead  when  appellant  at- 
tained the  age  of  40  years,  appelhmt  would 
come  into  two-thirds  of  the  remainder  of  the 
estate  of  the  testator  absolutely,  and  it  was 
the  clear  pnrpose  of  the  testator  to  guard 
against  want  or  Improvidence  on  the  part 
of  appellant  by  providing  that  if  the  con- 
tingency should  happen  uiKtn  which  he  might, 
at  the  age  of  40  years,  receive  two-thirds 
of  the  residuum,  there  would  still  be  held 
for  hhn  or  for  his  benefit  the  original  $3,000, 
the  income  of  which  would  be  secured  to  him 
until  he  should  attain  the  age  of  60,  when 
the  corpus  should  vest  In  him. 

In  the  case  at  bar,  owing  to  the  peculiar 
state  of  the  pleadings,  we  are  not  aided  by 
the  averments  of  the  answer,  but  must  place 
our  construction  of  the  will  solely  upon  the 
matters  appearing  In  it  and  the  bill ;  but  we 
think,  from  the  provisions  to  which  we  have 
adverted,  the  intentlcm  of  the  testator  was 
dear  and  manlflsst  that  appellant  should 
never  be  vested  with  the  title  to  the  fund 
here  In  question  until  he  should  attain  the 
age  of  40  years,  and  not  then  if  his  mother 
should  be  then  dead,  bnt  that  the  same.  In 
that  case,  should  be  postponed  until  be 
should  attain  the  age  of  60  yeara  His  grand- 
son; who  was  a  minor,  was  to  have  the  full 
benefit  of  his  estate  when  he- attained  the 
age  of  22  years.  Taking  thete  provlsIcMDUS, 
then,  together,  it  would  seem  unnecessary 
to  go  beyond  the  will  itself  to  determine  the 
Intention  of  the  testator.  In  determining 
the  character  of  the  trust  here  created, 
whether  a  spendthrift  trust  or  not,  we  may 
lo<dc  to  the  provisions  of  the  will  and  the 
condition  of  the  parties  as  disclosed  by  the 
bill.  Kaufman  v.  Breckinridge,  117  111.  806, 
7  N.  E.  66a.  It  Is  usual  In  sndi  trusts  to 
find  a  provision  against  alienation  of  the 
trust  fund  by  the  vohmtary  act  of  the  bene- 
fldary,  or  In  invitam  by  bis  creditors.  "It 
is  not  necessary  that  an  Instrument  creat- 
ing a  spendthrift  trust  should  contain  an 
expressed  declaration  that  the  Interest  of 
tii^  cestui  que  trast  In  the  trust  estate  shall 
be  beyond  the  reach  Of  his  creditors,  provld* 
ed  such  appears  to  be  the  dear  lntaitt(Mi  of 
'the  testator  or  donor  as  gathered  from  all 
parts  of  the  Instrument  construed  together 
In  the  light  of  the  drcmnstancea."    28  Am. 

Digitized  by  VjOOQlC 


842 


75  N0RTHBA8TBBN  REPOBTBB. 


(DL 


&  Bng.  Ency.  of  Law  (2d  Ed.)  p.  141 ;  Stam- 
baugh's  Estate,  135  Pa.  685,  19  Atl.  1058; 
Appeal  of  Grothe  (Pa.)  19  Atl.  1008 ;  Baker 
V.  Brown,  146  Mass.  369,  16  N.  B.  783 ;  Pat- 
ten V.  Herring  (Tex.  Civ.  App.)  29  S.  W. 
388.  Tbe  fact  that  a  tmstee  was  appointed 
and  vested  with  the  estate,  and  the  benefici- 
ary was  given  the  income  only,  is  a  circum- 
stance from  which  the  Intention  of  the  tes- 
tator to  create  a  spendthrift  trust  may  be 
inferred.    Stambaugh's  Estate,  supra. 

Appellant  contends  that  there  Is  a  presmt 
gift  to  him  of  the  |3,000  legacy,  with  the  pay- 
ment merely  deferred  to  one  of  the  future 
periods  mentioned  in  the  will,  and  that  where 
such  is  the  case,  and  the  subject-matter  of 
the  bequest  Is  to  be  at  once  separated  from 
the  estate  and  vested  In  the  trustee  for  the 
benefit  of  tbe  legatee,  the  gift  vests  at  once ; 
and  this,  whether  the  fund  Is  to  be  beld  for 
accumulation  and  final  payment,  or  wheth- 
er the  interest  is  paid  to  the  legatee  as  It 
accrues.  In  support  of  this  contention,  ap- 
pellant cites  29  Am.  ft  Eng.  Ency.  of  Law 
(1st  Ed.)  454.  The  language  there  used, 
and  upon  which  the  rule  announced  Is  pred- 
icated, is:  "Where  there  is  a  clear  gift, 
distinct  from  a  direction  to  pay  when  the 
legatee  attains  a  given  age,  the  direction  to 
pay  will  not  postpone  the  vesting."  If  there 
was  a  clear  gift  in  pnesenti,  the  position  of 
appellant  would  be  unassailable.  But,  as 
we  read  this  will,  there  is  no  present  gift  to 
him  of  the  legacy,  but  the  gift  is  to  the 
trustee,  who,  as  we  think,  takes  the  fee, 
charged  with  the  exercise  of  a  discretion  as 
to  its  investment,  and  is  directed  to  pay  tbe 
Income  to  appellant  until  the  times  designat- 
ed to  pay  the  corpus.  The  language  used  by 
the  testator  with  reference  to  tbe  two  des- 
ignated times  of  payment  is  as  to  the  period 
of  40  years,  at  which  time  the  said  sum  of 
$3,000  "shall  then  become  his  absolutely," 
and  as  to  the  second  period  of  payment  is, 
"at  wliich  time  the  said  $3,000  shall  be  paid 
to  my  son  and  become  his  absolutely."  So 
that.  If  the  ordinary  and  usual  meaning  be 
given  to  the  language  of  the  will,  it  would 
seem  entirely  clear  that  it  was  the  intention 
of  the  testator  that  appellant's  right  to  the 
corpus  should  not  vest  until  the  period  of 
distribution;  and  the  fact  that  the  fund  la 
segregated  at  once  from  the  estate  and  de- 
voted to  the  particular  trust  should  not,  we 
think,  defeat  the  clearly  expressed  purpose 
of  the  testator.  Such  fact  is  one  of  the  tests 
to  be  used  in  doubtful  cases  in  determining 
whether  the  legacy  is  vested  or  not,  and 
most  commonly  arises  In  cases  where  there 
Is  an  absence  of  language  that  can  be  coa- 
strued  into  a  gift,  as  distinguished  from  a 
mere  direction  to  pay;  but,  when  the  lan- 
guage is  not  doubtful,  and  the  lntenti<Mi  of 
the  testator,  as  shown  by  the  language  in  the 
will,  is  clear  that  the  legacy  should  not  vest 
at  tbe  death  of  the  testator,  rules  of  con- 
struction used  in  doubtful  eases  have  no  ap- 
plication. 


The  last  expression  of  the  third  clause  Is, 
"In  case  of  his  death  before  the  time  or  times 
herein  fixed  for  the  payment  of  tbe  $3,000  to 
him,  it  shall  go  to  his  heirs."  The  appellant 
urges  that  this  provision,  that  "it  shall  go  to 
his  heirs,"  brings  the  bequest  within  the  rule 
of  Shelley's  (3ase,  and  that  the  legacy  is  vest- 
ed by  operation  of  law;  that  by  analogy  to 
said  rule  the  vesting  of  the  legacy  cannot  be 
prevented  by  the  clearly  expressed  Intention 
of  tbe  testator  that  It  shall  not  be,  because, 
having  used  the  word  "heirs"  in  this  manner, 
the  law  gives  that  word  controlling  efltect, 
and  denies  to  tbe  testator  the  power  to  direct 
his  estate  in  a  channel  contrary  to  the  course 
fixed  by  the  law.  As  applied  to  a  devise  of 
real  estate,  the  position  of  appellant  is  sound, 
for' the  reason  that  the  policy  of  the  law  has 
been  to  give  stability  to  titles  to  such  jwoperty 
and  hold  them  vested  when  it  can.  As  applied 
to  gifts  or  conveyances  of  personalty,  the  word 
"heirs,"  strictly  speaking,  has  no  application. 
If,  in  a  devise  of  tbe  latter  class  of  prop^ty. 
additional  words  were  necessary,  the  words 
"executor,  administrator,  and  assigns"  would 
be  the  proper  words  to  show  tbe  extent  of 
the  estate  to  the  first  taker  and  indicate 
absolute  property.  By  analogy,  however,  the 
rule  in  Shelley's  Case  is  applied  in  gifts  of 
personalty;  but  in  all  cases  where  the  word 
Is  used  in  tbe  devise  of  personalty  it  is  held 
to  yield  to  the  expressed  Intention  of  the  tes- 
tator. Taylor  v.  Lindsay,  14  R.  I.  518;  Home 
V.  Lyetb,  4  Har.  &  J.  431;  Williams  on  Per- 
sonal Property,  244;  Olover  v.  Condell,  163 
111.  566,  45  N.  B.  173,  8S  L.  R.  A.  360;  22  Am. 
&  Eng.  Ency.  of  Law  (Ist  Ed.)  612;  Gross  v. 
Sheeier  (Del.  Super.)  31  Atl.  812;  4  Kent's 
Com.  218.  There  being  no  present  grant  to 
tbe  appellant  by  tbe  will  In  question,  we  are 
dlcs>osed  to  regard  the  provision  as  to  the 
heirs  taking  the  property,  In  the  event  that 
the  appellant  should  die  before  the  time  fixed 
for  bim  to  take  It,  as  being  words  of  purchase 
or.  substitution.  Beach  on  Wills,  8  287;  Wil- 
liams on  Executors  (6th  Am.  Ekl.)  1034. 
Mr.  Freeman,  in  bis  note  to  Carpenter  v.  Van 
Ollnder,  127  111.  42,  19  N.  E.  868,  2  L.  R.  A. 
455,  as  reported  in  11  Am.  St.  Rep.  106,  says: 
"Hence  a  devise  to  A.  in  trust  for  his  heirs 
as  long  as  he  shall  live,  and  after  his  death  to 
his  heirs,  their  heirs  and  assigns,  vests  a  life 
estate  only,  and  the  fee  in  his  heirs;  and,  gen- 
erally, wh««  the  use  only  Is  given  to  the  first 
taker,  and  his  heirs,  designated  as  remalndo^ 
men,  take  both  the  legal  and  beneficial  estate, 
the  rule  In  Shelley's  Case  is  inapplicable." 
The  rule  also  seems  to  be  well  established 
and  recognized  by  this  court  In  Baker  v.  Scott, 
SZ  111.  86,  tbat  where  there  Is  an  executory 
trust  created  the  rule  In  Shelley's  Case  has 
no  application.  The  same  rule  is  also  laid 
down  In  27  Am.  &  Eng.  Ency.  of  Law  (1st 
Ed.)  68.   .' 

It  is  also  contended  by  appellant  that  the 
legacy  vested  by  the  refusal  of  the  trustee  to 
accept  the  trust.    This  result  can  only  follow 

in  cases  where  the  entire  beneficial  JateFest 
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ia  In  the  cestui  que  tniat  and  the  trustee  Is  a 
mere  repofsltory  of  the  title.  27  Am.  &  Eng. 
Ency.  of  lAW  (Ist  Ed.)  127.  Such  la  not  the 
caae  here.  In  Glover  t.  Oondell,  supra,  a 
tmst  yarj  similar  to  this  was  held  an  active 
and  not  a  passive  one.  It  waa  there  said 
(page  588  of  163  m.,  page  180  of  46  N.  B. 
[35  L.  R.  A.  360]):  "But  personal  property  Is 
not  within  the  statute  of  uses.  In  the  case  at 
bar  the  trustees  were  to  hold  the  proceeds 
of  sale — the  money  or  securities  representing 
two-thirds  of  Albert^s  share— during  his  life, 
and  Invest  the  same  and  pay  him  the  Interest 
during  his  life,  so  that  the  trust  was  an  active 
one,  and  his  estate  was  equitable."  It  is 
quite  apparent  that  the  postponement  of  the 
time  of  the  payment  of  ttiis  legacy  was  not 
on  account  of  or  for  the  benefit  of  the  fund 
or  estate  of  the  testator,  as  then  was  no 
charge  of  any  kind  against  it  It  was  sepa- 
rated from  the  other  funds  or  portions  of  the 
testator's  estate  by  his  direction.  The  poat- 
pon^nent  of  the  time  of  iwyment  was  for 
reasons  personal  to  the  legatee,  and  if  the 
Intention  of  the  testator  that  the  legacy 
should  not  vest  In  appellant  until  the  period 
of  payment  was  not  clear  and  certain  from 
the  language  used,  In  the  absence  of  a  present 
gift  to  him,  we  would  hold  that  the  legacy 
did  not  vest  until  the  period  of  distribution  or 
payment  Scofleld  v.  Olcott.  120  111.  862.  11 
N.  B.  851. 

We  are  of  the  opinion  that  the  chancellor 
and  the  Appellate  C!ourt  placed  the  proper 
construction  upon  the  will  before  us,  and  the 
Judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(m  la  463) 
CRATTY  et  al.  r.  CITY  OF  CHIOAQO. 
(Supreme  Court  of  Illinois.    Oct  24,  1906.) 

1.  HTTHIOIFAI.    CoKPOKATIONS — lUFBOVEHXNTS 

-Second  Assessment. 

Where  a  new  asseasment  is  made,  the 
question  whether  the  original  confirmation  pro- 
ceeding is  still  i^ending  is  one  of  fact,  to  be 
ahown  by  the  evidence. 

2.  Sakk— Estoppel. 

Where  an  objection  to  the  confinnation  of 
a  new  assessment  is  based  on  the  ground  that 
the  original  proceedings  were  not  pending  in 
court  when  the  improvement  act  of  1897  took 
effect,  the  objector  is  estopped  to  urge  that  the 
ori^nal  proceedings  were  pending  at  such  time. 

3.  Samb— Intebbst  or  Unpaid  Vouchebs. 

A  city  has  no  authority,  in  making  a  special 
assessment  to  pay  onpaid  vouchers,  to  include 
interest  oa  vouchers,  where  they  are  non- 
interest-bearing. 

4.  Sakb— Vaxiditt  or  Obdirakck. 

An  ordinance  for  a  special  assessment 
showed  on  its  face  tliat  the  vouchers  to  be  paid 
therefrom  did  not  bear  interest  but  the  assess- 
ment included  an  amount  to  pay  interest  on 
inch  vouchers.  It  did  not  appear  in  the  ordi- 
nance what  such  amount  was.  Held,  that  the 
ordinance  was  void  as  a  whole. 

Appeal  from  Cook  County  Court;  Orrln  N. 
Carter,  Judgei 


Action  by  the  dty  of  Chicago  against  Jo- 
slab  Cratty  and  others.  Judgment  for  plain- 
tiif,  and  defendants  appeal    Reversed. 

George  W.  Wilbur,  for  appellants.  Wil- 
liam M.  Plndell  and  Edgar  Bronson  Tolman, 
Corp.  Counsel  (Robert  Redfield,  of  counsel), 
for  appellee. 

PER  CURIAM.  The  dty  of  Chicago 
sought  to  pave  Dlversey  avenue,  from  Mil- 
waukee avenue  to  Crawford  avenue.  In  that 
dty,  by  special  assessment  The  original 
Judgment  of  confirmation  was  reversed,  and 
the  cause  was  remanded  by  this  court  in 
Boyd  V.  City  of  Chicago,  187  111.  116,  68  N.  H. 
1004.  Thereafter,  the  pavement  in  the  mean- 
time having  been  constmcted,  the  dty  of 
Chicago,  by  virtue  of  an  ordinance  passed 
In  November,  1001,  filed  a  petition  In  the 
county  court  of  Cook  county  for  the  pur- 
pose of  having  a  new  assessment  made  to  ob- 
tain the  unpaid  amount  due  on  the  cost  of 
the  Improvement  A  trial  was  had  In  that 
court  upon  objections  filed  by  property  ovm- 
ers,  and  the  objections  were  sustained,  and 
a  Judgment  rendered  agrainst  the  petitioner, 
whereupon  the  city  prayed  an  appeal,  and  the 
Judgment  of  the  conn^  court  was  reversed 
and  the  cause  remanded  In  CHty  of  Chicago 
r.  Hulbert,  205  111.  846,  68  N.  E.  786.  Upon 
the  case  being  redocketed  in  the  county  court, 
the  petitioner,  on  March  23,  1904,  dismissed 
its  petition  for  a  new  assessment,  and  shortly 
thereafter,  by  virtue  of  an  ordinance  passed 
March  29,  1904,  filed  a  second  petition  for  a 
new  assessment,  seeking  again  to  obtain  the 
unpaid  balance  of  the  cost  of  the  improve- 
ment That  assessment  was  spread,  and  car- 
tain  property  owners  filed  their  objections 
to  the  confirmation  thereof.  A  trial  was  had 
before  the  court  and  a  Jury,  a  Judgment  con- 
firming the  assessment,  was  entered,  and  from 
that  Judgment  certain  property  owners  now 
appeal  to  this  court 

The  original  judgment  of  confirmation  was 
reversed  in  Boyd  v.  City  of  Chicago,  supra, 
for  the  reason  that  the  ordinance  in  that 
case  provided  that  the  curbEttones  should  be 
firmly  bedded  on  "flat  stones,"  which  were 
not  otherwise  described  in  the  ordinance; 
and  It  Is  now  urged,  on  the  authority  of  Hol- 
den  ▼.  City  of  Chicago,  212  111.  289,  72  N.  B. 
436,  that  the  present  proceeding  was  Improv- 
Idently  begun,  for  the  reason  that  the  origi- 
nal proceeding  Is  still  pending  and  undis- 
posed of.  Whether  the  original  proceeding 
has  been  disposed  of  Is  a  question  of  fact 
In  Holden  v.  City  of  Chicago,  supra.  It  was 
shown  that  the  original  proceeding  was  pend- 
ing.   There  Is  no  such  evidence  here. 

It  Is  also  urged  that  the  present  proceeding 
should  have  been  brought  under  the  statute 
of  1872,  and  not  under  the  statute  of  1897, 
for  the  reason  that  proceedings  for  the  col- 
lection of  the  original  assessment  were  pend- 
ing when  the  latter  act  be(»n|e 
igilized  by 
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and  that  nnder  a  saving  clanse  contained 
in  snch  latter  act  the  proceeding  for  tbe 
new  assessment  should  have  been  under 
the  act  m  force  prior  to  July  1,  1897.  In 
the  objectlona  filed  by  appellants  in  the 
county  court  It  is  stated  that  the  original 
proceedings  "wwe  not  pending  in  any  man- 
ner in  any  court"  when  the  statute  of  1897 
came  Into  force.  Having  made  such  a  state- 
ment In  their  objectlona,  they  will  not  be 
permitted  to  now  Insist  in  this  court  that 
the  original  proceeding  was  pending  on  July 
1,  1897.  It  is  true  that  in  City  of  Chicago 
T.  Hulbert,  supra,  it  was  stated  as  a  mat- 
ter of  fact  that  the  original  cause  was 
pending  on  July  1,  1897.  That  statement 
was  no  doubt  based  on  evidence  found  in  the 
record  then  under  review.  No  such  evidence 
is  preserved  in  the  record  now  before  us. 

The  unpaid  vouchers  issued  by  the  city  to 
pay  for  the  improvement  now  under  con- 
sideration were  nonlnterest-bearlng.  The 
preamble  to  the  ordinance  under  which  tbe 
first  proceeding  for  a  new  assessment  was 
brought  recited  that  there  was  a  balance 
of  18,828.06  of  principal  and  $1,324.20  of  in- 
terest unpaid.  This  court  held,  in  City  of 
Chicago  ▼.  Hulbert,  supra,  that  there  was  no 
authority  in  law  for  paying  Interest  on  the 
vouchers,  but  that,  as  the  ordinance  specified 
the  amount  of  money  necessary  for  paying 
the  principal  and  the  amount  necessary  for 
paying  the  interest,  it  was  unnecessary  to 
declare  the  whole  ordinance  void,  and  that 
under  section  62  ot  the  local  improvement 
act  (Starr  ft  0.  Ann.  St  Supp.  1902,  c.  24, 
par.  90)  the  court  had  authority  to  modify 
and  change  the  assessment  by  refusing  to 
confirm  that  portion  of  it  which  was  sought 
to  be  collected  to;  pay  interest,  and  confirm 
it  as  to  the  amount  that  was  legally  due 
upon  the  vouchers.  It  was  not  there  held 
that  the  ordinance  would  Iiave  been  entire- 
ly void  had  it  been  impossible  to  separate 
principal  from  interest  by  an  inspection  of 
the  ordinance.  That  question  was  not  then 
before  the  court 

The  preamble  to  the  ordinance  how  before 
us  recites  that  tbe  city  of  Chicago  has  de- 
livered to  the  contractor  interest-bearing 
vouchers  and  improvement  bonds  in  the  ag- 
gregate amount  of  the  cost  of  the  improve- 
matt  "of  which  there  now  remain  outstand- 
ing and  unpaid  the  amount  of  $11,886.05," 
and  the  ordinance  itself  finds  that  the  un- 
paid balance  of  the  cost  of  the  improvement 
is  $11,886.06.  We  think  this  ordinance  is 
obnoxious  to  the  same  objection  that  was 
successfully  made  to  the  one  considered  in' 
City  of  Chicago  v.  Qulbert,  supra.  The  pre- 
amble recites  that  the  vouchers  were  interest- 
bearing,  and  that  "the  amount"  unpaid  is 
$11,886.06.  In  speaking  of  interest-bearing 
obligations,  the  word  "amount"  is  ordinarily 
used  to  designate  the  total  of  principal  and 
interest,  Counsel  for  appellee  state  that  the 
averment  in  the  preamble  to  the  effect  that 
the  Touchers  bore  interest  was   a  clerical 


error  and  should  be  given  no  weight  in  view 
of  the  fact  that  tbe  ordinance  itself  states 
that  the  total  anuMmt  specified  in  the  pre- 
amble was  the  tmpald  balance  of  the  cost  of 
the  improvement  So  far  as  tbe  language 
of  the  ordinance  itself  is  concerned,  it  Is 
identical  with  that  of  the  ordinance  con- 
sidered in  City  of  Ctiicago  v.  Hulbert  supra, 
except  that  in  the  presrait  ordinance  tbe 
amount  is  about  |1,700  greater  than  in  tbe 
former,  and  it  is  conceded  tliat  the  former 
ordinance  according  to  its  terms  included  in- 
terest; but  it  is  said  that  the  present  does 
not  and  this  is  explained  by  the  statement 
of  counsel  for  appellee  that  the  amount  fixed 
in  the  preamble  to  the  earlier  ordinance  as 
the  amount  of  principal  unpaid  was  by  mis- 
take stated  at  a  sum  much  less  than  the  sum 
which  was  actually  unpaid.  We  have  ex- 
amined this  record  in  vain  for  any  evidence 
showing  tliat  the  recital  in  the  ordinance 
BOW  before  us  that  the  vouchers  were  in- 
terest-bearing is  a  clerical  error,  or  tliat  the 
increased  amount  in  the  present  ordinance 
does  not  include  interest  or  results  from  any 
such  mistake  as  is  claimed  by  appellee.  Tlie 
only  conclusion  that  can  be  drawn  from  tbe 
ordinance  and  its  preamble  is  that  it  does 
include  interest  on  the  vouchers,  and  to  that 
extent  tbe  assessment  ia  for  too  great  on 
amount 

Appellants'  objection  No.  21  was  that  the 
ordinance  was  illegal  .and  void  liecause  it 
provided  for  the  collection  of  Interest  This 
objection  was  well  taken.  In  City  of 
"Chicago  V.  Hnlbert  supra,  the  ordinance  in 
the  preamble  thereof  disclosed  that  tbe  as- 
sessment was  to  pay  both  principal  and  in- 
terest and  stated  the  amount  necessary  to 
be  .assessed  for  tbe  purpose  of  paying  tbe 
principal  and  the  amount  necessary  for  the 
payment  of  interest  In  the  body  of  tbe 
ordinance  tbe  total  amount  of  the  assess- 
ment was  stated.  We  treated  the  preamble 
as  a  part  of  the  ordinance,  and  held  that  the 
ordinance  as  an  entirety  should  not  be 
deemed  void,  but  that  confirmation  might  be 
refused  as  to  the  amount  shown  by  the  pre- 
amble that  was  songht  to  be  collected  for  in- 
terest The  ordinance  was  not  declared  void 
as  an  entirety,  for  the  reason,  as  we  ex- 
pressly stated,  "that  as  tbe  amounts  are  ex- 
pressly stated  by  the  ordinance  itself,  so  that 
the  portion  that  Is  void  or  the  amount  which 
is  levied  without  authority  can  be  ascer- 
tained by  an  inspection  of  the  ordinance,  it 
is  unnecessary  to  declare  tbe  whole  ordi- 
nance void  on  that  account"  Olty  of  Obl- 
cago  V.  Hulbert  205  111.  364,  68  N.  B.  7'98. 
Tbe  ordinance  in  the  case  at  bar  discloses 
that  the  assessment  is  levied  to  produce  a 
fund  to  be  used  in  paying  both  interest  and 
principal,  but  does  not  disclose,  either  In 
the  preamble  or  the  body  thereof,  the  amount 
of  either  interest  or  principal.  The  adoption 
of  an  ordinance  is  a  legislative  act  and  not 
within  the  judicial  function  to  perform. 
The  court  will  carefully  consider  the  entire 
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•rdinance,  to  dlacover  th«  leglalatlTe  latent, 
«ad  will  give  that  Inteot  effect  bo  far  as  It  ia 
valid.  If  It  is  In  part  Inralld,  and  that  part 
la  distinct  and  separable  and  so  independent 
tbat  It  can  be  rejected,  leartng  tbe  valid 
portion  capable  of  execution,  the  ordinance 
will  be  upheld  so  far  as  It  Is  valid.  If  that 
which  ia  invalid  la  not  so  distinct,  severable, 
and  lndei)endent,  the  entire  ordinance  mnst 
fall.  In  determinins  as  to  the  ordinance 
here  in  question,  resort  could  not  be  had  to 
extrinsic  testimony  to  show  tbat  tbe  total 
amount  set  forth  in  the  bodj  of  the  ordinance 
was  composed  of  distinct  sums  of  principal 
and  interest,  and  the  ordinance  snstalned 
and  executed  as  to  tbe  amount  fit  such 
principal.  That  would  be  to  revise  and 
■npplement  the  work  of  the  legislative  body, 
which  is  entirely  beyond  the  Judicial  power 
of  construction.  The  ordinance  provides  for 
tbe  assessment  of  a  sum  in  gross.  A  portion 
of  such  sum  is  Illegal,  and  the  Illegal  portion 
cannot  be  dissevered.  The  ordinance  Is 
therefore  void,  and,  being  void,  it  could  not 
be  the  basis  of  a  valid  Jud^noit  of  con- 
firmation. 

The  Judgment  ia  therefore  reversed. 

Jodgmeat  reversed. 

<ta  TO.  »>■> 

In  re  MITLFOED. 

(Sapreme  Oonrt  of  Illinois.    Oct  24,  1905.) 

1.   CONSTITDTIONAI,     LAW  —  PBIVILEGSS     AND 
IiriCUKITIIS— KiGHT  TO  AOT  AS   EXKCTJTOB. 

The  refusal  to  appoint  an  applicant  named 
•a  an  execntor  in  a  will  to  act  as  such  ia  not 
the  denial  of  a  privilese  or  Immuni^,  prohibited 
by  Const  U.  S.  art  i,  f  2. 
%.  Samk— Dub  Pbocess  or  Law. 

Iaws  1897,  p.  1,  amending  section  18,  Act 
U72  (4  Starr  &  O.  Ann.  St  Supp.  1902,  p.  82), 
providing  that  no  nonresident  saall  be  M>polnt- 
ed  executor.  Is  not  in  violation  of  the  consti- 
tutional provision  that  no  i>erson  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law. 
t.  DoKionj)— How  Lost. 

Where  a  person  leaves  the  place  where  he 
has  acquired  a  permanent  abode,  and  removes 
to  another  place  without  a  fixed  intention  to 
return,  his  nsidence  is  lost 

[Ed.  Note. — For  osaes  in  point,  see  vol.  17, 
Out  IHg.  Domicile,  {{  9,  22.1 

Appeal  from  Probate  Court,  Will  County; 
John  B.  Flthian,  Judge. 

Application  by  Marlon  Hulford  fsr  letters 
testamentary  in  the  estate  of  Harriet  M. 
Blcbards,  deceased.  From  an  order  refusing 
to  issn*  such  letters,  tbe  applicant  ai^eala. 
AlHrmed. 

John  T.  White  and  Morrill  Sprague,  for  ai>- 
#ellant    Knox  ft  Akin,  for  appellees. 

BOGOS,  J.  Harriet  M.  Richards,  a  resi- 
dent of  the  county  of  Will,  in  this  state, 
while  temporarily  absent  from  her  home,  de- 
parted this  life  on  tbe  26th  day  of  April, 
1904,  at  Palacias,  Matagorda  county,  Tex. 
BlM  left  a  will  bearing  date  March  16,  1890, 
te  wbicb  she  nominated  as  execntor  Marlon 


Mulford,  the  Appellant  Tbe  will  was  pre- 
sented to  the  probate  court  of  Will  county  and 
duly  admitted  to  probate.  It  was  made 
known  to  tbe  probate  court  that  said  Martoui 
MulfiHrd  was  a  resident  of  tbe  state  of  Ohio, 
and  the  court,  ou  motion  of  certain  legatees 
and  distributees  under  tbe  will,  refused  to 
grant  letters  testamentary  to  bim,  foo  tbe 
reason  he  was  a  nonresident  of  this  state. 
This  record  presents  for  dsdalon  the  cor- 
rectness of  tbe  action  of  tbe  court  in  refusing 
to  autborise  the  appellsiit,  Mulford,  to  act  as 
executor  of  said  wiU. 

The  final  proviso  <rf  aectitm  18  of  chapter 
S,  entitled  "Administration"  (4  Stanr  &  C. 
Ann.  St  Supp.  1902,  p.  S2),  as  amended  by  tbe 
act  of  1897  (Acts  1897,  p^  1),  provides  that 
"no  nonresident  aball  be  appointed  or  act  as 
execntor."  Bat  it  la  urged  tbat  this  statu- 
tory provision  Is  In  conflict  with  section  2  of 
article  4  of  the  Constitution  of  the  United 
States,  which  provides  that  "the  citizens  of 
each  state  shall  be  entitled  to  all  the  privi- 
leges and  Immunities  of  citizens  In  the  sev- 
eral states,"  and  Is  also  In  conflict  with  sec- 
tion 2  of  article  2  of  the  Constitution  of  the 
state  of  Illinois,  which  provides  that  "no 
person  shall  be  deprived  of  life,  liberty  or 
property  without  due  process  of  law."  Tbe 
right  to  be  appointed  and  act  as  an  executor 
Is  not  a  "privilege"  or  "Immunity,"  the  denial 
whereof  is  prohibited  by  the  federal  Con- 
stitution. The  disposition  which  shall  be 
made  of  property  after  tbe  death  of  the 
former  owner  is  to  be  determined  by  the  law- 
making body  of  tbe  state.  No  one  has  a 
natural  right  to  take  as  heir  of  another,  nor 
has  any  person  the  natural  right  to  direct  the 
devolution  of  his  property  after  he  shall  bave 
died.  The  right  to  devise  or  bequeath  prop- 
erty by  will  or  to  take  by  inheritance  exists 
only  because  conferred  by  law.  Evans  v. 
Price,  lis  III.  593,  8  N.  K.  854;  Wunderle  v. 
Wunderle,  144  III.  40,  83  K.  E.  195.  19  L.  IL 
A.  84;  Kocbersperger  v.  Drake,  167  111.  122, 
47  N.  B.  321,  41  L.  a  A.  446.  Tbe  Legisla- 
ture may  change  the  course  of  descent  or  of 
the  devolution  of  property  by  will,  and  the 
enactment  will  operate  at  once  as  to  all 
estates  not  already  passed  by  the  death  of 
the  owner.  Kocbersperger  v.  Drake,  supra. 
The  state,  acting  In  Its  sovereign  ca- 
pacity, by  appropriate  legislation  regulates 
and  controls  the  devolutioa  of  property  after 
the  death  of  an  owner.  Our  statute  in  re- 
spect of  these  matters  authorizes  the  ownws 
of  property  to  provide  by  will  for  the  owner- 
ship thereof  after  they  shall  have  died,  and 
regulates  and  controls  the  manner  in  which 
such  will  shall  be  executed  and  authenticated, 
and  provides  that  they  be  duly  proven  In  the 
court  given  Jurisdiction  of  such  matters,  and 
admitted  to  probate,  and  that  the  same,  when 
so  duly  admitted  to  probate,  shall  be  carried 
into  execution  by  the  person  named  therein 
as  executor  or  executrix,  provided  such  per- 
son Shan  possess  the  qualiflcatlons  which  the 
same  statute  has  fixed  and  declared  to  ba 
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essoitlal  to  tbe  legal  right  to  discharge  such 
duty.  The  Judicial  procedure  thus  establish- 
ed to  regulate  and  control  the  devolution  of 
pn^erty  by  will  Is  the  exercise  of  govern- 
mental  power  and  duty  by  the  state,  and  ex- 
ecutors acting  by  force  of  such  procedure  ex- 
ercise fxmctlons  that  are  official  in  character. 
The  position  la  denominated  an  "office"  in 
sections  31  and  36  of  the  administration  act 
1  Starr  &  O.  Ann.  St  1806,  pp.  283,  234,  c.  8. 

The  nomination  of  an  executor  by  the  testa- 
tor In  his  will  does  not  confer  power  and  au- 
thority on  the  person  so  nominated  to  act  as 
executor  until  he  has  been  found  "legally 
competent"  so  to  act  by  the  branch  of  the 
judicial  department  of  the  state  in  which  has 
been  rested  Jurisdiction  and  power  to  so  de- 
termine, save  that  the  statute  has  granted 
temporary  authority  to  the  person  so  named 
as  executor  to  act,  to  a  circumscribed  and 
limited  extent,  before  the  probate  of  the  will. 
But  this  limited  power  Is  possessed  in  virtue 
of  the  statute  confer^ng  the  same  on  the 
person  named  as  executor.  An  executor  re- 
celvefl  formal  letters  testamentary,  which 
constitute  his  commission  as  an  officer.  Be- 
fore such  letters  may  issue  he  must  take  the 
oath  of  office  prescribed  by  the  statute  and 
must  execute  a  bond  to  the  people  of  the 
state  of  Illtnols  conditioned  for  the  faithful 
performance  of  the  duties  of  his  office,  unless 
the  will  shall  direct  that  no  bond  be  required, 
and  even  in  the  event  of  such  direction  in 
the  will  the  court  may,  for  certain  specified 
reasons,  require  the  bond  to  be  given.  The 
estate  is  committed  to  the  executor  to  be 
administered  imder  the  direction  and  super- 
vision of  the  court,  acting  In  pursuance  of  the 
general  statutory  enactments  relating  to  the 
administration  of  estates.  Power  resides  at 
all  times  in  the  court  to  control  and  direct  the 
executor  and  to  revoke  his  authority  to  act 
for  any  stetutory  dlsqunlification.  His  com- 
pensation is  fixed  by  public  law.  He  is  re- 
quired to  report  to  the  court  at  stated  Inter- 
vals, and  it  is  essential  to  the  preservation 
of  the  rights  of  widows  and  children,  credit- 
ors, legatees,  and  devisees,  and  to  the  proper 
administration  of  the  estate  in  compliance 
with  the  law,  that  the  court  shall  have  power 
at  all  times  to  compel  his  personal  attendance 
before  the  court.  An  executor  Is  a  public 
officer.  Wharton  on  Conflict  of  Laws,  i  552; 
Woemer  on  Law  of  Administration,  i  172. 

The  "privileges  and  immunities"  which  are 
protected  by  the  constitutional  inhibition 
concern  the  personal  and  private  rights  of 
the  citizen,  such  as  his  right  to  acquire  and 
possess  property,  to  pursue  ordinary  callings, 
and  secure  happiness  and  safety,  etc.,  and 
do  not  Include  within  their  meaning  the  right 
to  hold  office.  People  v.-Loeffler,  176  Ul. 
585,  61  N.  E.  785.  The  state  may  decline  to 
confer  official  power  on  residents  of  other 
states  without  depriving  such  nonresidents 
of  any  "privilege"  or  "Immunity"  protected 


by  the  Constltntlon  of  the  general  govern- 
ment, or  of  "liberty"  or  "property"  within  tbe 
meaning  of  those  words  as  used  in  our  state 
constitution.  A  nonresident  can  have  no  pr<H>- 
erty  right  in  the  fees  provided  by  law  to  be 
paid  as  compensatiim  tar  the  performance  of 
the  duties  of  an  office  created  by  or  existtns 
in  virtue  of  the  statutes  of  this  state.  "Liber- 
ty," as  the  term  is  used  in  the  constltutloiial 
provision.  Includes  freedom  from  servitude 
and  unlawful  restraint,  the  right  to  pursue 
any  ordinary  calling,  trade,  or  employment, 
and  acquire  property,  etc.,  thereby,  but  does 
ilot  Include  any  supposed  right  of  a  nonresi- 
dent to  receive  an  appointment  to  a  position 
created  by  the  general  laws  of  the  state  tor 
the  purpose  of  carrying  Into  effect  legislation 
affecting  the  state  and  its  people. 

The  power  to  control  property  of  a  deceased 
person,  to  the  end  that  It  shall  be  applied  to 
the  payment  of  the  Just  debts  of  the  decedent, 
for  the  protection  of  those  who  were  pecul- 
iarly dependent  upon  him  and  who  may  oth^- 
vrise  become  burdens  on  the  public,  and  the 
remainder  be  transmitted  to  the  persons  or 
to  the  purposes  the  testator  desired  it  to  go 
or  be  applied  to,  rests  in  tbe  state  In  Its 
sovereign  capad^.  In  exerdsing  this  gov- 
ernmental function  the  stete  has  the  clear 
right  to  call  to  its  aid  and  to  invest  wltb 
official  power  (xUy  such  persons  as  are  resi- 
dents within  its  territorial  limits.  No  non- 
resident enjoys  the  "privilege  or  ImmnnilT" 
to  participate  as  an  officer  In  the  adminis- 
tration of  the  affairs  of  tbe  stete,  nor  has  he 
any  right  of  "liberty  or  property"  In  the  fees 
or  emoluments  of  any  such  office  or  public 
position.  The  petitioner,  Marion  Mulford, 
testified  that  he  was  71  years  old  and  had  a 
wife  and  two  daughters,  with  whom  he  re> 
Bided  in  Dayton,  Ohio,  when  the  said  Harriet 
M.  Richards  died;  that  he  lived  with  his 
family  on  homestead  property  owned  by  him- 
self and  which  he  had  not  abandoned;  that 
be  had  come  to  Illinois  with  the  fixed  purpose 
and  intention  of  accepting  the  executorship 
of  this  estete,  and  of  remaining  within  tbe 
jurisdiction  of  the  court  until  the  estate  could 
be  administered  upon  in  accordance  with  the 
will;  and  that  he  still  retained  that  fixed 
purpose,  whatever  time  might  be  required 
therefor.  Nevertheless,  tbe  appellant  la  a 
resident  of  the  state  of  Ohio.  Residence  is 
lost  by  leaving  the  place  where  one  has  ac- 
quired a  permanent  home  and  removing  to 
another  place  without  a  present  intention  of 
retmrning.  21  Am.  &  Elng.  Ency.  of  Law  (2d 
Ed.)  687.  "A  temporary  sojourn  within  a 
state  for  pleasure  or  business,  accompanied 
by  an  intention  to  return  to  the  state  of  one's 
former  inhabitence,  does  not  constitute  resi- 
dence." Pells  V.  SnelU  ISO  IlL  879,  28  N.  EL 
117. 

Tbe  court  did  not  err  in  refusing  to  Issue 
letters  testamentery  to  the  appellant: 

Judgment  affirmed. 
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STACK  V.  PEOPLB  ez  nL  TALBOT, 

County  Treasurer. 

(Supreme  Court  of  Illinois.    Oct  24,  190S.) 

1.  Jij«T— Right  to  Jubt  Tkiai/— Cohstitu- 

TIONAI.  PbOVISIONB— ASSBSSUENT  Ot  DaXA- 

GKS. 
Act  May  29.  1879  (Laws  1879,  p.  181)  | 
87,  authorizing  the  commissioners  in  drain  pro- 
ceedings, in  case  the  court  so  orders,  to  make 
aaseasments  of  benefits  or  damages  in  Iteu  of  a 
jaij,  is  valid  in  ao  far  as  the  assessments  of 
benefits  do  not  include  assessments  for  damages 
on  account  of  property  taken  or  damaged,  but 
ia  unconstitutional  in  so  far  as  It  provides  for 
aaaeasmenta  for  such  damages. 

2.  Dbains— Absessvents— NoncK. 

Act  May  29,  1879  (Laws  1879,  pp.  121, 
131),  providing  for  the  construction  of  ditches 
and  levees,  provides,  in  section  3,  for  the  giving 
of  a  notice  by  posting  the  same  at  the  door  of 
the  courthouse  and  in  10  of  the  most  public 
places  in  the  proposed  district,  and  also  by 
three  weeks'  publication.  Section  37  provides 
for  two  weeks'  notice  of  the  hearing  of  a 
I»etitlon  of  an  additional  assessment,  such  notice 
to  be  given  in  the  manner  required  by  section 
8.  fieU,  that  a  notice  under  section  87,  while 
it  most  be  given  in  the  manner  prescribed  by 
section  3,  need  not  run  for  three  weeks  as 
provided  in  the  former  section. 
8.  Sams— Pktitiom  ros  Assbssvxntb— Sam- 

OIKMOT. 

Under  Drainage  Act  May  29,  1879  (Laws 
1879,  p.  121)  {  8,  providing  that,  if  any  of  the 
landowners  of  the  district  are  nonresidents  of 
the  county,  the  petition  shall  l>e  accompanied 
by  an  affidavit  giving  the  names  and  places  of 
residence  of  such  nonresidents,  a  petition  sworn 
to  by  the  commissioners  and  containing  a  state- 
ment of  the  names  and  residences  of  nonresi- 
dent owners  of  the  district  is  sufficient. 

4.  Saux— Rktision  or  Absesbmbnt— Notice. 

Drainue  Act  May  29,  1879  (Laws  1879, 
pp.  126,  131)  I  19,  provides  that,  when  the 
jary  shall  have  completed  their  assessment  of 
damages  and  benefits,  they  shall  fix  the  time 
and  place  when  and  where  they  will  attend. 
In  case  the  jury  was  impaneled  by  the  court 
in  wliidi  the  petition  was  filed,  before  the  same 
conrt,  at  a  time  fixed  within  any  term,  for  the 
correction  of  their  assessment,  and  shall  give 
10  days'  i>revious  notice  of  such  time  aqd 
place.  Section  37  provides  that,  when  the  court 
mo  orders,  the  commissioners  nuiy  make  assess- 
ments in  Ilea  of  a  jury,  and  all  proceedings 
required  of  a  jury  shall  be  obaerved  by  the 
commissioners.  Ueld,  that  a  notice  of  hearing 
to  revise  an  assessment  for  benefits  made  by 
commissioners  need  not  l>e  given  10  days  before 
the  first  day  of  the  term,  but  only  10  days  be- 
fore the  time  fixed  by  them,  within  the  term, 
for  said  hearing. 

5.  SAXB-JUDaKENT  COHFIBUIRO  ASSESSlfERT 
— CONOIUSIVENESS. 

On  application  for  a  judgment  of  sale, 
under  an  additional  drainage  assessment  made 
pnrsnant  to  Act  May  29,  1870  (Laws  1879,  p. 
120),  tbe  judgment  confirming  the  assessment  ia 
conclusive  in  its  findings  and  recitals  as  to  the 
giving  of  due  notice  of  the  hearing  Of  the  assess- 
ment. 

Appeal  from  Ltvingaton  County  Court; 
O.  F.  H.  Carrlthers,  Judge. 

Application  by  tlie  people,  on  tbe  relation 
at  Will.  L.  Talbot,  county  treasurer,  for  a 
Judgment  of  sale  of  a  tract  of  land  owned  by 
J.  J.  Stack,  as  trustee  of  tbe  estate  of  P. 
Btadc,  deceased,  and  returned  delinquent  for 


tbe  nonpayment  of  vpedal  aaaeBsments. 
From  a  Judgment  of  sale^  defendant  appeals. 
Affirmed. 

This  la  an  application  bj  tbe  county  treas- 
urer and  ez  officio  collector  of  Livingston 
county  for  a  judgment  of  sale  against  tbe 
N.  W.  %  of  the  N.  W.  %  of  section  28,  town 
20,  range  8,  in  said  county,  owned  by  appel- 
lant as  trustee  of  the  estate'  of  P.  Stack,  de- 
ceased, and  returned  delinquent  for  tbe  non- 
payment of  speoial  asBessments.  Objections 
were  made  by  appellant  to  tbe  entry  of  Judg- 
ment, all  of  whlcb  were  overruled.  To  tbe 
action  of  tbe  court  In  overruling  such  ob- 
jections an  exception  was  taken.  Judgment 
of  sale  was  rendered  against  the  land,  to 
whlcb  also  appellant  excepted.  Tbe  present 
appeal  Is  prosecuted  from  aucb  Judgment  of 
sale. 

Thomas  W.  Tipton,  for  appellant  B.  8. 
Mcllduff,  for  appellee. 

IfAORUDBR,  J.  (after  stating  tbe  fact«. 
Upon  tbe  trial  before  tbe  county  court  of 
Livingston  county  the  collector,  petitioning 
for  the  Bale  of  tbe  land,  offered  In  evidence 
the  warrant,  delinquent  list,  and  accompany- 
ing affidavits,  certificates,  and  papers,  to- 
gether wltb  the  certificate  of  publication  of 
tbe  tax  list,  and  tbe  certificate  of  tbe  treas- 
urer of  the  Oliver  and  Com  Grove  drainage 
district  that  the  land  in  question  was  delin- 
quent for  a  special  assessment.  The  appel- 
lant, objector  below,  offered  tn  evidence  all 
tbe  proceedings  for  tbe  levy  of  an  additional 
special  assessment  by  tbe  commissioners  of 
tbe  Oliver  and  (3om  Grove  drainage  district, 
together  with  tbe  exhibits  to  said  petition; 
also  the  order  granting  the  prayer  of  said  pe- 
tition, and  directing  tbe  commisBloners  of  the 
district  to  make  such  additional  assesBment 
in  lieu  of  a  Jury;  also  the  oath  of  the  com- 
mlBsloners  and  the  asBessment  roll,  tbe  order 
made  by  the  commissionerB  confirming  tbe  a«- 
sessment  roll,  and  the  order  of  the  court 
confirming  said  assessment  roll,  In  connec- 
tion wltb  which  were  also  offered  the  affi- 
davits and  certificates  showing  tbe  posting, 
publication,  and  mailing  of  notices.  C^- 
taln  oral  testimony  was  also  introduced  In 
evidence. 

The  si>eclal  assessment  proceeding  here 
under  consideration  was  prosecuted  under 
tbe  act  of  May  20,  1879  (Laws  1879,  pp.  121, 
128,  131).  "to  provide  for  tbe  construction, 
reparation,  and  protection  of  drains,  ditches 
and  levees  across  the  lands  of  others  for  ag- 
ricultural, sanitary  and  mining  purpoBes, 
and  to  provide  for  tbe  organization  of  drain- 
age districts."  The  sections  of  that  act,  un- 
der which  tbe  points  made  by  tbe  appellant 
arise,  are  chiefly  sections  3,  19,  and  37,  as 
amended  by  tbe  acts  of  1881  and  1885.  2  Starr 
&  C.  Ann.  SL  1896  (2d  Ed.)  pp.  1502,  1503, 
1611,  1519,  1520.  The  record  of  tbe  pro- 
ceedings, Introduced  by  the  objector,  showed 
that  on  January  7, 1903,  a  peUtlon  «aiL4^^ 
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in  the  county  court  Of  Urliigston  county  by 
three  persons,  appointed  by  said  court  as 
commissioners  of  the  Oliver  and  Com  Grove 
drainage  district,  asking  the  court  to  author- 
ize an  additional  assessment  to  be  made  by 
them  on  the  lands  in  said  district  first,  to 
clean  out  and  repair  tlie  main  ditch  of  said 
district  where  the  same  has  filled  in  since 
first  excavated,  the  cost  of  which  was  esti- 
mated at  $4,430;  and,  second,  to  construct 
4,800  feet  of  covered  drain  In  the  upper  part 
of  the  main  ditch  with  profiles  thereto  attach- 
ed, the  cost  of  which  was  estimated  at  $1,250, 
together  with  $1,100  for  surveyor's  pay,  court 
expenses,  attorney's  fees,  commissioners' 
fees,  and  treasurer's  fees,  amounting  al- 
together to  $6,78a  The  petition  was  accom- 
panied by  Itemized  statements  of  accounts, 
made  by  the  commissioners  under  oath, 
showing  the  money  received  by  the  district 
and  the  manner  in  which  they  expended  it  on 
September  2,  1902,  and  from  that  date  down 
to  January  8,  1903.  On  January  31,  1903, 
an  order  was  entered  by  the  court,  granting 
the  prayer  of  the  petition  and  ordering  that 
an  additional  assessment  of  $5,680,  being 
the  amount  above  spedfled,  after  deducting 
$1,100  for  costs  and  expenses,  be  made  upon 
tbe  lands  of  said  drainage  district,  and  order- 
ing tliat  three  persons  therein  named,  to  wit, 
J.  W.  Walsh,  J.  B.  Stniwn,  and  li.  A.  Free- 
hill,  commissionerB  of  said  district,  make 
such  additional  assessment  in  lien  of  a  Jury, 
and  further 'ordering  that  the  itemized  state- 
ments of  account,  filed  by  the  said  commis- 
sioners on  B^tember  2,  1902,  and  January  3, 
1003,  be  approved.  The  proceedings,  as  in- 
troduced, showed  the  pubHcation,  posting, 
and  mailing  of  a  notice,  stating  the  date  of 
the  filing  of  said  petition,  and  Its  object,  and 
the  amount  of  the  additional  assessment  re- 
quired, and  also  stating  "that  at  the  Jan- 
uary term,  A.  D.  1903,  of  the  said  county 
court,  to  wit,  on  the  81st  day  of  January,  A. 
D.  1903,  at  the  hour  of  1  o'clo<^  p.  m.  of  said 
day,  application  will  be  made  to  the  said 
county  court  for  said  order,  at  which  time  all 
iwrsons  interested  may  appear  and  contest 
the  said  petition.  If  they  desire." 

The  record  of  the  special  assessment  pro- 
ceedings also  showed  the  oath,  taken  by  the 
commissioners  of 'said  district,  to  make  the 
assessment  of  damages  and  benefits  in  favor 
of  or  against  the  lands  In  said  district  ac- 
cording to  law.  It  also  showed  the  assess- 
ment roll  of  the  commissioners,  from  which 
it  appeared  that  the  sum  of  $808  was  as- 
sessed against  the  above-described  land  of 
the  appellant  Attached  to  the  assessment 
roll  was  a  certificate  by  the  commissioners, 
certifying  that  they  had  fixed  on  the  21st  day 
of  February,  1903,  at  the  hour  of  1  o'clock 
in  the  afternoon,  before  said  county  court 
in  the  courthouse  In  Pontiac,  Livlngstou 
county,  "as  the  time  and  place  when  and 
where  we  will  meet  and  attend  to  hear  and 
consider  any  and  all  objections  that  may  be 
made  to  said  assessment  roll  aforesaid,  and 


for  the  correction  of  said  assessment  If  deem- 
ed advisable."  On  February  21, 1903,  the  com- 
missioners returned  to  the  county  court  their 
verdict  and  confirmation  of  said  assessment 
roll,  reciting  therein  that  they  had  been  ap- 
pointed on  January  31,  1903,  by  the  coimty 
court  to  make  and  levy  said  assessment  and 
had  made  the  same,  and  had  filed  their  as- 
sessment roll  with  the  clerk  of  said  court  on 
February  9, 1903,  and  had  given  notice  of  said 
filing  as  required  by  law,  and  had  met  on 
February  21, 1003,  at  the  hour  and  place  afore- 
said, to  hear  obJectlonB,  and  further  reciting 
that  the  court  had  found  that  due  and  proper 
notice  tiad  been  given  of  said  objections,  and 
that  they  had  heard  the  same,  and  the  evi- 
dence offered,  and  had  taken  into  considera- 
tion their  own  personal  view  of  the  land. 
On  the  same  day,  to  wit  February  21,  1903, 
the  county  court  entered  a  Judgment,  con- 
firming said  assessment  roll  and  therein  re- 
citing that  the  commissioners  had  on  that  day 
come  and  made  proof  of  the  filing  on  Februa- 
ry 0,  1903,  of  their  assessment  of  damages 
and  benefits  to  the  various  tracts  of  land  in 
said  drainage  district  by  reason  of  the  ad- 
ditional assessment  theretofore  ixdered  on 
January  31,  1903,  and  made  proof  of  the 
posting,  publishing,  and  mailing  of  notices 
according  to  hiw  of  the  time  and  place  of 
meeting  for  the  correction  of  said  assess- 
ment; and  by  said  Judgment  of  confirmatioa 
it  was  recited  as  follows:  "And  the  court 
being  fully  advised  In  the  premises^  doth  find 
that  due  and. proper  notice  has  been  given  to 
all  persons  interested  for  the  leugth  of  time 
and  in  the  manner  required  by  law  of  these 
proceedings  and  this  application,  and  doQi 
consider  and  order  that  the  objections  to  the 
same  be,  and  they  are  hereby,  overruled,  and 
that  the  said  assessment  roll,  and  each  and 
every  entry  thereon,  and  the  proceedings  of 
the  said,  commissioners,  be,  and  they  are 
in  all  respects  hereby,  confirmed  and  ap- 
proved by  the  conrt  and  spread  upon  the 
records  of  this  court"  etc. 

Accompanying  the  proceedings  in  regard 
to  the  16vy  of  the  additional  assessment,  as 
Introduced  by  the  objector,  is  a  notice  by  the 
commissioners  that  they  had  been  appointed 
to  make  said  additional  assessment  that  the 
assessment  roll  bad  been  prepared  and  de- 
jMsited  In  the  ofilce  of  the  clerk  of  said  coun- 
ty In  Pontiac,  and  that  the  court  had  appoint- 
ed February  21, 1903,  at  the  hour  of  1  o'clock 
in  the  afternoon  of  said  day  at  the  county 
court  room  in  the  courthouse  in  Pontiac  "as 
the  time  and  place  where  we  shall  meet  for 
the  correction  of  said  assessment  at  which 
time  and  place  we  will  meet  and  any  and 
all  objections  that  may  be  presented  to  said 
assessment  will  be  heard."  There  was  also 
introduced  lii  evidence  in  connection  with 
said  notice  the  certificates  and  afildavita, 
showing  the  posting,  publication,  and  mail- 
ing of  said  notice. 

This  is  an  appeal,  as  will  appeal  from  tha 
foregoing  statements,  from  a  Judgment  of 
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sale  of  appellantTs  i»x>perty  made  iq>on  the 
application  of  the  county  collector.  Accord- 
ingly, Hie  proceeding  Is  collateral  to  the 
original  proceeding,  In  which  Judgment  con- 
firming the  special  assessment  was  entered. 
The  only  objections  now  urged  upon  our 
attention  by  the  appellant  are  to  the  effect 
that  the  connty  court  bad  no  Jarisdlction  to 
grant  the  prayer  of  the  petition  of  the  com- 
missioners of  the  district  for  an  addltloi>aI 
ass^sment,  and  no  Jurisdiction  to  confirm 
the  assessment  roll  when  made.  These  ob- 
jections are  to  be  considered  in  the  light  of 
the  fact  that  they  are  made  In  a  collateral 
attack  uiK>n  the  Judgment  of  confirmation, 
and  are  not  made  in  a  direct  proceeding  for 
the  reversal  of  that  Judgment 

First  It  Is  said  that  the  county  conrt 
acquired  no  JoriBdlcUon  to  grant  the  prayer 
of  the  petition,  ap<n  tlte  alleged  ground  that 
the  notice  was  not  given  10  daya  prior  to 
the  first  day  of  the  term  of  the  conrt  at 
which  the  order  grantlH(g  the  prayer  of  the 
petition  was  made,  and  npon  the  further 
alleged  ground  that  no  certificate  of  mailing 
notices  was  shown.  This  objection  Involves 
a  consideration  of  the  section  of  the  statnte 
under  which  the  assessment-  was  made: 
Section  87  of  the  drainage  act  of  May  28, 
1879  (Laws  1879.  p.  181),  as  amended  In 
1886,  provides  that  the  conunissionelns  may 
nse  money  arising  from  the  collection  of  as- 
sessments, or  oMnlng  into  their  hands  as 
such  commissioners,  for  the  purpose  of  con- 
Btmcting,  or  repairing,  or  maintaining  any 
dltcb,  ditches,  drains,  levee,  or  leveee  wltiiln 
said  district  or  outside  of  said  district  neces- 
sary for  the  protection  of  the  lauds  and 
complete  drainage  of  the  same  within  such 
district:  "Provided,  that  •  •  •  assess- 
ments from  time  to  time  may  be  levied  on 
the  land  within  any  district  when  It  shall 
appear  to  the  court  that  the  previous  assess- 
ment or  assessments  have  been  expended  or 
are  Inadequate  to  complete  such  woric,  or 
are  necessary  for  maintenance  and  repair, 
or  when  It  shad  become  necessary  for  the 
construction  of  any  additional  work,  or  the 
completion  of  any  work  already  commenced 
within  any  drainage  district  to  Insure  the^ 
protection  or  drainage  of  the  lands  In  said 
district  under  the  order  and  directions  of 
the  court  •  •  •  on  tiie  petition  of  the 
commissioners,  accompanied  by  an  Itemized 
statement  of  accounts  made  by  the  com- 
missioners under  oath,  showing  the  moneys 
received  by  the  district  and  the  manner  In 
which  they  have  been  expended,  together 
with  plats,  profiles  of  such  additional  work 
and  estimated  coat  of  the  same ;  two  weeks' 
previous  notice  of  the  time  set  for  the  hear- 
ing of  said  petition  In  the  manner  required 
by  section  3  of  this  act  having  been  given. 
Upon  the  hearing  of  such  petition  the  court 
may  grant  the  prayer  of  the  same,  and  with 
like  proceedings  and  notice,  as  near  as  may 
be,  as  In  cases  of  original  assessments  of 
damages  and  benefits  under  this  act;  and 


such  additional  assessment  or  sssessments, 
when  made,  shall  have  the  same  force  and 
effect  and  be-  collected  In  the  same  manner 
as  original  assessments:  provided,  that 
*  *  *  in  case  the  court  so  orders,  the 
commissioners  of  said  district  may  make  any 
assessments  of  benefits,  or  damages  and 
benefits,  in  lieu  of  a  Jury;  and  all  the  pro- 
ceedings required  of  a  Jury  In  such  cases  by 
this  act  shall  be  required  of  and  observed 
by  the  commissioners  as  near  as  may  be  In 
making  sucb  assessments."  2  Starr  &  C. 
Ann.  St  1896  (2d  Ed.)  pp.  1519,  1520.  The  • 
validity  of  the  provisions  of  this  section, 
allowing  the  commissioners  to  make  an  as- 
sessment of  benefits  in  lien  of  a  Jury,  has 
been  siistalned  by  this  court  so  far  as  they 
do  not  Include  assessments  for  damages  on 
account  of  property  taken  or  damaged  (Hos- 
mer  v."  Hunt  Drainage  District  186  IlL  61, 
28  N.  B.  587 ;  Briggs  v.  Union  Drainage  Dis- 
trict 140  IlL  53,  29  N.  B.  721),  In  which 
cases  the  provisions  of  the  act  in  regard  to 
assessments  by  commissioners,  or  by  such 
a  Jury  as  is  described  in  the  act  bave  been 
held  to  be  unconstitutional.  Juvinall  v. 
Jamesburg  Drainage  District  204  111.  106,  68 
N.  B.  440 ;  Wabash  Railroad  Co.  v:  Goon  Run 
Drainage  District  194  111.  310,  62  N.  B.  6X9. 
It  will  be  observed  that  by  the  terms  of 
section  87  two  weeks*  previous  notice  of  the 
time  set  for  the  hearing  of  the  petition  Is  to 
be  given  In  the  manner  required  by  section 
8  of  the  act  and  that  upon  the  hearing  of 
such  petition  the  court  may  grant  the  prayer 
thereof  with  like  proceedings  and  notice, 
as  near  as  may  be,  as  in  cases  of  original 
assessments  of  damages  and  benefits  under 
the  act 

A  reference  to  section  8  of  the  act  shows 
that  the  notice  there  required  to  be  given  Is 
to  be  so  given  by  posting  notices  at  the  door 
of  the  courthouse  of  the  county  or  counties 
in  which  the  district  Is  situated  and  in  at 
least  10  of  the  most  public  places  in  such  pro- 
posed district  and  also  by  publishing  a  Copy 
thereof  at  least  once  a  week  for  three  suc- 
cessive weeks  in  some  newspaper  published 
in  the  county  from  which  the  larger  part  of 
the  said  district  Is  proposed  to  be  formed,  and 
that  such  notice  shall  state  when  and  In 
what  court  such  petition  shall  be  filed,  etc., 
and  at  what  term  of  said  court  the  petition- 
ers will  ask  a  hearing  of  said  petition.  The 
proviso  In  section  3  also  provides  that  If  any 
of  the  landowners  of  said  district  are  non- 
residents of  the  county  or  counties  In  which 
the  proposed  district  will  He,  the  petition 
shall  be  accompanied  by  an  affidavit  giving 
the  names  and  places  of  residence  of  such 
nonresidents,  if  known,  etc.,  and  that  fb4 
clerk  shall  send  a  copy  of  the  notice  afore- 
said to  each  of  said  nonresidents  whose  res- 
idence is  known  within  three  days  after  the' 
first  publication  of  the  same,  and  that  the 
certificate  of  the  clerk  or  the  affidavit  of  any 
other  credible  person,  affixed  to  a  copy  of 
said  notice^  shall  be  sufficient  evidence  of  ti)ja(3 
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posting,  mailing,  and  pnblicatlon  of  said  no- 
ttcee.  Section  37  provides  for  the  giving  of 
two  weeks'  notice,  whereas  section  3  provides 
for  the  giving  of  a  three  weeks'  notice.  Of 
course,  section  3  does  not  apply  to  the  case 
contemplated  by  section  37.  as  to  the  time 
during  which  the  notice  is  to  run,  but  only 
as  to  the  mode  of  giving  the  notice.  If,  un- 
der the  circumstances  of  this  case,  It  was 
proper  to  introduce  in  evidence  the  affidavits 
and  certificates  to  show  how  the  notice  in 
question  was  given,  then  It  cannot  be  said 
that  the  proof  does  not  show  a  compliance 
with  the  statute,  as  set  forth  in  said  sections 
37  and  3  construed  together.  The  certificate 
of  the  publishers,  attached  to  the  notice,  that 
application  would  be  made  to  the.  court  on 
the  31st  day  of  January,  1903,  for  the  order 
authorizing  the  levy  of  the  additional  assess- 
ment, certifies  that  such  notice  was  published 
in  a  certain  weekly  public  newspaper,  printed 
and  published  in  said  county,  in  every  copy 
and  impression  thereof  for.  three  weeks,  suc- 
cessively, of  the  issues  commencing  January 
16,  1903,  and  ending  January  23,  1903,  the 
dates  of  the  first  and  last  papers  containing 
the  same.  This  certificate  certainly  shows 
that  the  notice  that  the  application  would  be 
made  before  the  court  on  January  31,  1903, 
was  published  for  two  weeks  before  January 
31,  1903.  Although  the  certificate  certifies 
that  it  was  published  three  weeks,  a  publi- 
cation of  only  two  weeks  was  sufilclent  un- 
der section  37;  and  such  publication  was 
made.  There  is  also  an  affidavit  by  one  of 
the  commissioners  that  he  posted  a  copy  of 
the  notice  in  question  on  the  16th  day  of  Jan- 
uary, 1903,  in  10. of  the  most  public  places  in 
the  Oliver  and  C!om  Grove  drainage  district 
in  said  coimty,  giving  the  names  of  such 
places.  Inasmuch  as  these  notices  were 
posted  on  January  16,  1903,  they  were  post- 
ed two  weeks  before  January  31,  1903. 
There  is  also  a  certificate  by  the  clerk  of  the 
county  court  of  said  cotmty  that,  on  the  13th 
day  of  January,  1903,  he  sent  by  mall  a  copy 
of  the  notice  to  each  one  of  the  parties  whose 
names  appear  to  the  affidavit  thereto  an- 
nexed. 

Counsel  for  appellant  says  In  his  brief  that 
"no  affidavit  was  annexed,  nor  was  there  one 
on  file."  The  proviso  to  section  3,  as  above 
quoted  (2  Starr  &  C.  Ann.  St  1896  [2d  Ed.] 
pp.  1502,  1603),  provides  that,  if  any  of  the 
landowners  of  the  district  are  nonresidents 
of  the  county,  the  petition  shall  be  accom- 
panied by  an  affidavit  giving  the  names  and 
places  of  residence  of  such  nonresidents,  if 
known,  and  that  the  clerk  shall  send  a  copy 
of  the  notice  to  each  of  said  nonresidents,  etc. 
The  petition  filed  in  the  case  on  January  7, 
1903,  is  sworn  to  by  the  commissioners,  and 
states  the  names  and  addresses  of  the  prop- 
erty owners,  and  this  statement  shows  that 
the  residence  of  the  appellant  Is  in  Delana, 
111.,  and  outside  of  the  county  of  Livingston. 
Inasmuch  as  the  tmtltion  contains  a  state- 
ment of  the  residences  of  the  nonresidents  of 
the  county  and  is  sworn  to,  we  think  the  pro- 


vision of  the  statute  that  the  petition  should 
be  accompanied  by  an  affidavit  giving  the 
names  and  places  of  residence  of  such  ntm- 
residents,  if  known,  was  sufficiently  complied 
with.  The  record  of  the  special  assessment 
proceedings  also  shows  an  affidavit  by  one 
Norton  that  on  January  14,  1903,  he  posted 
a  copy  of  the  notice  that  application  would 
be  made  to  the  court  on  January  31,  1903, 
for  authority  to  levy  the  additional  assess- 
ment, at  the  north  door  of  the  courthouse  in 
Pontlae.  Therefore  proof  was  actually  in- 
troduced showing  that  two  weeks'  previous 
notice  of  the  time  set  for  the  hearing  of  the 
petition  was  given,  as  required  by  section  3, 
by  the  posting  of  notices  at  the  door  of  the 
courthouse,  and  in  at  least  10  of  the  most 
public  places  in  the  district,  and  by  publish- 
ing the  same  for  two  weeks  in  a  newspaper 
published  in  Livingston  county,  and  that  no- 
tice was  mailed  to  appellant,  who  was  a  non- 
resident of  the  county. 

Second.  Counsel  for  appellant  alleges  that 
the  county  court  had  no  Jurisdiction  to  con- 
firm the  assessment  roll,  upon  the  alleged 
ground  that  notice  was  not  given  10  days  be- 
fore the  first  day  of  the  term  at  which  the  as- 
sessment was  confirmed,  and  upon  the  al- 
leged ground  that  sufficient  time  had  not 
elapsed  between  the  filing  of  the  assessment 
roll  and  the  confirmation  thereof.  The  rec- 
ord of  the  special  assessment  proceeding 
shows  that  the  assessment  roll  was  filed  on 
the  9th  day  of  February,  1903,  and  the  Judg- 
ment confirming  the  same  was  entered  on  the 
21st  day  of  February,  1903.  The  record 
shows  a  certificate  by  the  clerk  of  the  county 
court  of  Livingston  county,  certifying  that  on 
February  9,  1903,  he  sent  by  mail,  postage 
prepaid,  a  copy  of  the  notice  that  the  court 
had  aroolnted  the  21st  day  of  February, 
1903,  at  the  courthouse  in  Pontiac,  as 
the  time  and  place  where  the  commission- 
ers would  meet  for  the  correction  of  said 
assessment,  to  each  one  of  the  parties  whose 
names  appeared  in  the  affidavit  thereto  an- 
nexed. There  was  an  affidavit,  annexed  to 
the  certificate  of  the  county  clerk,  made  by 
himself,  and  showing  that  the  appellant  was 
a  nonresident  of  the  county.  This  was  suffi- 
cient evidence  that  notice  was  mailed  to  the 
appellant  on  February  9,  1903.  There  Is  also 
an  affidavit  to  the  effect  that  such  notice,  at 
the  request  of  the  drainage  commissioners 
of  the  district,  was  posted  on  February  9, 
1903,  at  the  north  door  of  the  courthouse  at 
Pontiac.  There  was  also  an  affidavit  by  the 
clerk  of  the  county  court  that  he  posted  said 
notice  on  the  11th  day  of  February,  1903,  at 
10  of  the  most  public  places  in  the  district, 
giving  the  names  and  locations  of  the  places. 
There  is  also  a  certificate  by  the  publisher 
of  a  weekly  public  newspaper  In  Pontiac  that 
said  notice  was  published  for  two  we^s  suc- 
cessively in  such  paper,  in  every  copy  and 
impression  thereof,  commencing  February  11, 
1903,  and  ending  February  18,  1903,  the  dates 
of  the  first  and  last  papers  contaJei^ 
notice.  Digitized  by ' 
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The  proofs  thus  introduced  showed  that 
the  notice  of  the  time  and  place  where  aiv- 
pUcatlon  would  be  made  for  the  correction 
of  the  assessment  roll  was  given  10  days  he- 
fore  February  21,  1903.  Section  87,  as  above 
quoted,  provides  that,  when  the  court  so 
orders,  the  conuulssioners  of  the  district  may 
make  assessmentB  In  Ueu  of  a  Jury  and  that 
"all  the  proceedings  required  of  a  jury  In  such 
cases  by  this  act  shall  be  required'  of  and 
observed  by  the  commissioners  as  near  as 
may  be  In  making  such  assessments."  Sec- 
tion 19  of  the  drainage  act  provides  that, 
"when  the  Jury  shall  have  completed  their 
assessment  of  damages  and  benefits,  they 
almll  fix  a  time  and  place  when  and  where 
tb^  will  attend.  In  case  the  jury  was  em- 
paneled by  the  court  In  which  the  petition 
was  filed,  before  the  same  court  at  a  time 
fixed  within  any  term,  *  *  *  for  the 
correction  of  their  assessment,  and  the  Jury 
shall  give  at  least  ten  days'  previous  notice 
of  such  time  and  place,  and  object  of  such 
meeting  by  posting  and  publishing  notices 
in  the  manner  required  in  section  3  of  the 
act  to  which  this  act  is  an  amendment;  the 
affidavit  of  any  credible  person  or  persons 
that  he  or  they  has  or  have  posted  such 
notice  as  herein  required,  and  the  certificate 
of  the  publishers  of  such  newspaper,  as  to 
such  publication,  shall  be  sufficient  evidence 
of  such  facts."  2  Starr  A  C.  Ann.  St  1896 
(2d  Ed.)  p.  1511.  The  commissioners  were 
required  to  give  the  same  notice  as  the  Jury 
were  required  to  give  in  case  the  assessment 
was  made  by  a  Jury  instead  of  being  made 
by  commissioners.  By  section  19  the  Jury 
were  required  to  give  10  days'  previous 
notice  by  posting  and  publishing  notices  in 
the  manner  required  by  section  3  of  the  act 
The  notice  required  by  section  19  is  a  10 
days'  notice,  and  it  is  required  to  be  given 
only  by  posting  and  publishing,  nothing  being 
said  about  mailing  any  notice.  The  proofs 
introduced,  therefore,  went  further  than  the 
statute  required,  because  they  showed  that 
the  notice  was  not  only  posted  and  publish- 
ed 10  days  before  the  day  fixed,  but  that  it 
was  mailed  10  days  before  the  day  fixed.  It 
was  not  necessary  that  the  notice  should  be 
given  10  days  before  the  first  day  of  the  term, 
because  section  19  provides  that  the  Jury  (or 
the  commissioners)  shall  fix  a  time  and 
place  "before  the  same  court  at  a  time  fixed 
within  any  term."  As  the  time  to  be  fixed 
may  be  within  the  term,  it  was  not  neces- 
sary that  the  notice  should  be  given  10  days 
before  the  first  day  of  the  term,  but  only 
10  days  before  the  time  fixed  within  the  term. 

In  Blake  v.  People,  109  111.  604,  this  court 
held,  in  construing  this  section  19,  that  it 
was  sufficient  if  the  record  showed  the  post- 
tag  of  notices  and  the  publication  of  notices 
for  more  than  10  days;  and  in  that  case  it 
was  said  (page  520)  :  "All  objections  which 
could  have  been  urged  at  the  time  of  the  con- 
firmation of  the  assessment  roll,  and  wliicb' 


were  not  then  urged,  must  be  considered  as 
waived,  and  cannot  be  urged  for  the  first 
time  on  application  for  sale  of  lands  for  a 
delinquent  assessment  Such  has  been  the 
repeated  ruling  of  this  court  in  cases  of 
special  assessments  for  the  opening,  repair, 
and  Improvement  of  streets,  and  there  is  no 
difference  in  principle  between  those  cases 
and  the  present"  Section  34V^  of  the  drain- 
age act  (2  Starr  &  C.  Ann.  St  1896  [2d  Ed.] 
p.  1618)  provides  as  follows :  "This  act  shall 
be  liberally  construed  to  promote  the  ditching, 
drainage  and  reclamation  of  wet  or  over- 
flowed lands;  and  collection  of  assessments 
shall  not  be  defeated  by  reason  of  any  omis- 
sion, imperfection,  or  defect  in  the  organiza- 
tion of  any  district  or  in  any  proceedings 
occurring  prior  to  the  judgment  of  the  court 
confirming  the  assessments  of  benefits  and 
damages;  but  said  judgment  shall  be  con- 
clusive that  all  prior  proceedings  were  regu- 
lar and  according  to  law."  In  Calkins  v. 
Spraker,  26  III.  App.  169,  the  Appellate  Court 
speaking  through  the  late  Mr.  Justice  Bakv, 
in  construing  section  19,  said:  "When  the 
jury  have  completed  their  assessment  the 
only  notices  required  to  be  given  of  the  time 
and  place  objections  to  the  damages  and  bene- 
fits assessed  will  be  heard  are  notices  of  at 
least  10  days,  by  posting  notices  •  «  • 
and  by  publishing  a  copy  thereof  in  a  news- 
paper published  in  the  county.  Section  19  of 
the  act  of  1879  expressly  and  in  terms  limits 
the  jiotlces  to  be  s;iven  to  posted  and  publish- 
ed notices;  and  no  sending  or  mailing  of 
notices  to  nonresident  landowners  is  required 
In  that  regard.  There  is  a  very  essential 
difference  in  respect  to  the  extent  to  which 
the  provisions  of  section  3  of  the  statute  is, 
by  reference,  incorporated  into  and  becomes 
a  part  of  sections  13  and  19,  respectively. 
In  this  case  the.  notice  given  under  section 
8  was  ail  that  the  statute  required." 

Third.  It  is  to  be  observed,  however,  that 
the  orders  and  Judgments  in  this  case  are 
to  be  treated  as  conclusive  evidence  in  this 
collateral  proceeding  that  proper  notices  were 
given.  Inasmuch  as  counsel  introduced  cer- 
tificates and  afildavits  outside  of  the  recitals 
of  the  Judgment  for  the  purpose  of  showing 
that  proper  notice  was  not  given,  we  have 
considered  the  question  as  to  whether  or  not 
iwoper  notice  was  actually  given  under  the 
proofs  introduced.  But  the  record  of  the 
special  assessment  proceeding  does  not  show 
any  bill  of  exceptions,  and  tlieref  ore  does  not 
show  all  the  evidence  which  may  have  been 
heard  by  the  court  upon  the  question  of  notice 
when  the  judgment  of  confirmation  was  en- 
tered. Consequently,  it  will  be  conclusively 
presumed  that  the  evidence  heard  was  suf- 
ficient to  sustain  the  judgment  of  confirma- 
tion. Hosmer  v.  Hunt  Drainage  District 
135  111.  51,  26  N.  m.  587. 

In  the  Judgment  entered  by  the  county 
court  upon  January  81, 1903,  there  is  the  fol- 
lowing recital:  "And  the  court,  having  duly 
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ttxamined  asM'  proofs,  fl&ds  tbat  dne  and 
l^al  notice  of  filing  of  said  petition  was 
given  aa  provided  by  law  more  than  two 
weeks  before  the  81st  day  of  January,  A.  D. 
1003,  the  same,  being  the  day  aet  for  the 
hearing  of  said  petition,  and  further  finds 
that  the  court  has  Jurisdiction  of  the  subject- 
matter  of  said  petition  and  all  of  the  parties 
Interested  therein."  The  Judgment  of  con- 
firmation, entered  on  February  21, 1903,  after 
reciting  that  the  commissioners  at^earedand 
made  proof  of  the  filing  of  their  assessment, 
provides  as  follows :  "And  make  proof  of  the 
posting,  publishing,  and  mailing  of  notices, 
aqcording  to  law,  of  the  time  and  place  of 
meeting  for  the  correction  of  said  assessment 
roll ;  and  now  in  the  presence  of  the  court  the 
said  commissioners  proceed  to  hear  the  evi- 
dence for  and  against  the  said  objections, 
and  after  hearing  and  passing  upon  the  same 
said  drainage  commissioners  return  herein 
tbeir  verdict  and  confirmation  of  said  assess- 
ment roll,  as  the  same  was  originally  made 
and  filed  herein.  And  the  court,  being  fully 
advised  In  the  premises,  doth  find  that  due 
and  proper  notice  has  been  given  to  all  per- 
sons  interested,  for  the  length  of  time  and  In 
the  manner  required  by  law,  of  these  pro- 
ceedings and  this  application,  and  doth  con- 
tdder  and  order  that  the  objections  to  the 
same  be,  and  they  are  hereby,  overruled,  and 
that  the  said  assessment  roll,  and  each  and 
every  entry  thereon,  and  the  proceedings  of 
the  said  commissioners  be,  and  they  are  in 
all  respects,  hereby  confirmed  and  approved 
by  the  court,  and  spread  upon  the  records  of 
this  conrt" 

It  will  thns  be  observed  that  the  Judgment 
of  confirmation  finds  that  legal  proof  was 
made  of  th«  posting,  publishing,  and  mailing 
of  the  notices  according  to  law.  The  re- 
citals in  a  Judgment  confirming  a  special 
assessment  that  all  the  requirements  of  the 
statute  as  to  notice  have  been  complied  with, 
and  that  due  notice  as  required  by  law  was 
given  by  publication,  are  not  overcome  by  a 
defective  notice  or  certificate  of  publication 
found  in  the  record.  It  will  be  presumed 
that  the  court  acted  upon  sufficient  evidence 
to  sustain  its  finding,  where  the  same  is 
brougl}t  into  question  in  a  collateral  pro- 
ceeding. Casey  v.  People,  165  111.  40,  46  N.  B. 
7;  Illinois  Central  Railroad  Co.  V.  People 
180  111.  119,  69  N.  E.  600;  Xoung  t.  People, 
171  111.  299,  40  N.  H.  503;  Reedy  v.  Camfield, 
159  111.  254,  42  N.  B.  838.  "Where  the  court 
has  found  and  recited  that  notice  was  duly 
given,  it  has  been  held  that  the  finding  can- 
not be  overcome  by  the  production  of  the  pub- 
lisher's certificate  or  afildavlt  showing  in- 
sufflcimt  notice.  •  •  •  Such  a  finding, 
like  any  other  Judicial  determination,  can 
never  be  contradicted,  varied,  or  explained 
in  a  collateral  proceeding  by  parol  or  other 
evidence  beyond  or  outside  of  the  record  it- 
self. The  question  must  be  tried  by  the  rec- 
ord, and,  while  the  finding  may  be  rebntted 
by  other  portions  of  the  same  record,  it  can- 


not be  ov«rcome  by  other  meam,"  Illinois 
Central  Railroad  Co.  v.  People,  supra.  In 
Thompson  t.  People,  207  111.  334,  69  N.  B. 
842,  it  wa9  held  that  the  lack  of  Jurisdiction 
to  enter  Jpdgment  of  confirmation  must  ap- 
pear upon  the  face  of  the  record  in  order  to 
furnish  ground  for  collateral  attack.  Inas- 
much, therefore,  as  the  counly  court;  In  the 
judgment  of  confirmation,  found  and  recited 
that  due  notice  was  given,  such  finding  of  the 
court  in  the  case  at  bar  was  not  overcome  by 
the  evidence  introduced,  even  'tbongh  in- 
sufficient notice  was  shown  thereby. , 

For  the  reasons  above  stated,  we  are  of  the 
opinion  that  the  Judgment  of  the  county 
court .  was  correct  Accordlqgly,  such  judg- 
ment is  affirmed. 

Judgment  afllrmed. 


(217  III.  3») 
HANKS  V.  HANKS,  , 
(Supreme  Court  of  lUinois^    Oct.  24,  1905.) 

Appj&iXr— REVIEW— Habuucss  Bbbob. 

Where  a  husband  sued  bis  wife  for  an 
accountiiig,  the  decree  will  not  be  disturbed  on 
appeal  in  the  Supreme  C6urt,  on  the  ground 
that  the  trial  court  should  not  have  oraated 
the  transactitm  as  a  loan  but  as  an  investment 
of  defendant's  money,  where  the  amount  decreed 
was  no  more  than  the  evidence  would  warrant 
in  either  view  of  the  case. ' 

[Bd.  Note. — For  cases  In  point,  see  v(d.  8, 
Cent.  Dig.  Appeal  and  Error,  i  4033.] 

Appeal  from  Appellate  Court,  ^hlrd  Dis- 
trict 

Bill  by  David  Hanks  against  Mary  Alice 
Hanks.  Decree  for  plaintift  was  affirmed 
by  the  Appellate  Court  (114  IlL  App.  526), 
and  defendant  appeals.    Affirmed. 

This  is  a  bill  filed  in  the  circuit  court  of 
Maoen  county  on  the  9th  day  of  December. 
1902,  by  the  appellee,  David  Hanks,  against 
the  appellant,  Mary  Alice  Hanks,  his  wife, 
for  an  accounting.  Answer  was  filed  by  the 
defendant  denying  the  material  allegatlona 
of  the  bill,  to  which  a  replication  was  filed. 
The  cause,  being  at  issue,  was  referred  to  ft 
master  in  chancery  to  take  proofs  and  report 
his  conclusions.  The  master  took  testimony 
and  made  a  report,  finding  that  the  appellant 
was  not  Indebted  to  her  husband,  and  recom- 
mending that  the  bill  be  dismissed.  The 
Cause  was  heard  before  the  chancellor  upon 
exceptions  to  this  report  The  exceptions 
were  sustained,  and  on  May  IS,  1903,  the 
circuit  court  entered  a  decree  finding  that 
the  appellant  was  Indebted  to  the  appellee, 
her  husband,  in  the  sum  of  $2,395,  and  order- 
ing that  she  convey  certain  .property  to  which 
she  held  the  title  in  the  city  of  Decatur,  val- 
ued at  $2,000,  to  her  husband  within  30  days, 
and  pay  to  him  1395,  in  case  of  her  failure  to 
pay  the  whole  amount  of  $2,306.  By  the  de- 
cree it  was  ordered  that  the  parties  each  pay 
half  the  costs,  and  that  appellee  have  execu- 
tion after  30  days  from  the  filing  of  the  de- 
ci-ee  against  appellant  for  $2,395  and  hiterest 
from  date  thereof.    An  app^l  ^wnht^tal^ea 

d 


DL) 


HANKS  ▼.  HAMEa 


from  this  decree  to  the  Appellate  Coart  The 
Appellate  Gotirt  has  rendered  a  judgment 
affirming  the  decree,  and  the  present  appeal 
is  prosecuted  from  such  Judgment  of  affirm* 
ance. 

MUlB  Bro&  and  James  X  Finn,  for  appel- 
lant O.  C.  Le  Forgee  and  Marshall  0. 
Grlffln,   for   appellee. 

HAOBUBEB,  X  (after  stating  the  facte). 
The  appellee  and  the  appellant  were  married 
on  January  21,  1878;  she  being  then  about 
17  years  of  age.  She  was  then  living  with 
her  mother  and  stepfather;  her  own  father 
having  died  before  that  time.  At  the  time  of 
her  marriage  the  appellant  had  |1,825  In 
cash,  which  she  had  inherited  from  her 
father's  estate,  and  which  was  then  in  the 
hands  of  her  stepfather,  whose  name  was 
Fetzer.  Appellant  also  had  a  horse  given  to 
her  by  her  stepfather  valued  at  $100,  which, 
added  to  the  $1,925,  made  $2,025.  There  was 
another  horse  owned  by  her,  and  some  time 
after  the  marriage  the  two  horses  were  sold 
by  the  appellee.  For  some  time  after  their 
marriage  appellee  and  appelant  lived  on  a 
farm  near  Argenta,  ni.,  belonging  to  the 
appellee's  father.  In  1879  appellee  purchased 
a  farm  near  Blue  Mound,  111.,  for  the  sum  of 
$2,600.  There  was  a  mortgage  upon  the 
fttrm  for  $600,  which  appellee  assumed,  and 
$2,000  was  paid  by  him  in  cash.  According 
to  the  testimony  of  the  appellee,  this  $2,000 
was  made  up  of  the  $1,925  belonging  to  ap- 
pellant and  $76  belonging  to  appellee. 
But  there  is  evidence  tending  to  show 
that  the  whole  of  the  $2,000  invested  in 
this  farm  belonged  to  appellant  The  Blue 
Hound  farm  was  purchased  from  a  man 
named  Piper,  who  conveyed  the  farm  to  ap- 
pellee by  a  deed  dated  August  »,  1879.  Ap- 
pellee and  appellant  lived  upon  this  Blue 
Mound  farm  until  1886,  at  which  time  ap- 
pellee sold  the  farm  to  one  Wolley  for  $3,600. 
Walley  assumed  the  payment  of  a  mortgage 
then  on  the  farm  of  $600,  and  paid  $3,000  in 
cash  to  appellea  About  this  time  appellee's 
father  died,  leaving  a  farm  of  over  400  acres, 
In  which  appellee,  as  one  of  the  five  heh-s  of 
his  father,  had  an  interest  of  80  acres.  Ap- 
pellee and  his  brother,  Jolm  W.  Hanlis,  bought 
out  the  other  heirs  and  assumed  a  mortgage 
«f  $9,700  upon  the  property.  By  contract 
between  appellee  and  his  brother,  John,  ap- 
pellee took  160  acres,  and  assumed  the  pay- 
ment of  one-half  of  the  mortgage  for  $9,700, 
to  wit,  94,850.  The  farm  of  400  acres,  thus 
left  by  appellee's  father,  was  worth  $50  an 
acre,  so  that  appellee's  interest,  after  de- 
ducting the  $4,850,  was  worth  about  $3,000. 
In  order  to  make  this  purchase  of  160  acres 
appellee  pot  in  the  $3,000  for  which  the  Blue 
Mound  farm  had  been  sold,  and  his  own  SO 
acres,  worth  $3,000,  making  $6,000,  and  as- 
sumed the  mortgage  of  $4,850.  He  reduced 
this  mortgage  to  $3,150  by  payments  amount- 
ing to  $1,700,  and  sabsequently  paid  it  off  by 
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making  a  new  mortgage  to  an  Insurance 
company  for  $3,600.  In  the  summer  of  1900 
appellee  sold  this  farm  of  100  acres,  known 
as  the  "Argenta  Farm,"  to  one  Greenfield 
for  $11,500,  or  $11,620.  Greenfield  assumed 
the  mortgage  of  $8,500,  and  paid  in  cash  the 
sum  of  $8,000.  The  difficulty  between  ap- 
pellee and  appellant,  which  resulted  in  her 
leaving  appellee  and  going  to  the  home  of  her 
stepfather,  arose  out  of  the  question  as  to 
how  the  proceeds  of  this  sale  should  be  dis- 
posed of.  Appellant  declined  to  sign  the 
deed,  and  insisted  that  $6,000  of  the  purchase 
money  should  be  paid  to  her.  The  money 
was  deposited  in  a  national  bank,  and  the 
deed  was  left  there,  and  finally  the  deed  was 
delivered  to  Greenfield,  and  the  $5,000  was 
paid  over  to  the  appellant  She  claims  that 
this  $6,000  was  her  own  individual  money, 
and  that  her  husband,  the  appellee,  consented 
that  it  should  be  paid  to  her  in  consideration 
of  her  signing  the  deed  to  Greenfield.  The 
appellee,  on  the  other  hand,  contends  that  it 
was  agreed  between  them  that  she  was  to 
hold  the  $5,000  until  he  found  a  chance  to  in- 
vest it  by  the  purchase  of  another  farm.  Ap- 
pellee's contention  is  that  prior  thereto  they 
had  invested  their  money  in  farm  land,  and 
it  was  understood  that  in  the  same  way  this 
new  sum  of  $6,000  was  to  be  invested. 

The  evidence  shows  that  in  1888  according 
to  the  testimony  of  the  appellee,  but  In  1889 
according  to  the  testimony  of  appellant,  the 
appellee  purchased  a  lot  in  the  city  of  Deca- 
tur, and  had  the  title  to  the  same  conveyed 
to  his  wife,  the  appellant  The  iot  was  es- 
timated to  be  worth  $1,500,  and  appellee 
placed  Improvements  on  it  to  the  value  of 
$500,  making  It  worth  $2,000.  The  conten- 
tion of  appellee  is  that  this  lot  and  ite  im- 
provements were  given  by  him  to  his  wife  in 
part  payment  of  what  he  owed  her  on  ac- 
count of  his  use  of  her  separate  funds  Inher- 
ited from  her  father.  The  evidence  tends 
strongly  to  show  that,  when  appellee  took 
the  sum  of  $2,000  belonging  to  his  wife  in 
1879,  and  with  it  purchased  the  Blue  Mound 
farm,  the  transaction  amounted  to  a  loan  of 
$2,000  by  appellant  to  appellee.  They  lived 
for  years  upon  the  Blue  Mound  farm,  and 
the  rents  and  profite  were  used  for  their  sup- 
port and  the  support  of  their  children.  The 
testimony  shows  that  they  had  two  children, 
and  on^  of  them,  a  son  who  is  a  witness  In 
this  case  was  some  22  or  23  years  of  age 
at  the  time  of  the  hearing  of  the  cause. 
It  is  claimed  by  counsel  for  appellant  that 
she  did  not  lend  her  money  to  her  husband, 
in  which  case  she  would  only  be  entitled  to 
legal  interest  upon  the  amount  of  the  loan, 
but  that  she  gave  It  to  him  to  invest  for  her, 
and  that  she  is  entitled  to  such  increase  as 
resulted  from  the  investments.  Upon  this 
theory  appellant  claims  that  the  $8,000  real- 
ized from  the  sale  of  the  Blue  Mound  farm 
belonged  entirely  to  her,  and  that,  when 
the  Argenta  farm  of  160  acres  was  purchased, 
there  was  an  investment  therein  of  $3,000 
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of  her  monej  and  $3,000  of  her  husband's 
money,  and  that  therefore  she  was  entitled 
to  one-half  of  the  profits  derived  from  the 
investment  in  the  160-acre  farm.  The  court 
below  held  that  the  appellant  had  received 
$2,000  by  the  conveyance  to  her  of  the  house 
aikd  lot  In  Decatur,  and  had  received  $5,000 
In  money,  part  of  the  proceeds  of  the  sale 
of  the  160-acre  farm,  making  |7,000  in  all, 
and  that  she  was  entitled  to  the  sum  of  $4,605 
as  her  own  money,  which,  deducted  from 
the  Biun  of  $7,000,  leaves  $2,395,  the  amount 
which  the  decree  ordered  her  to  pay  to  the 
appellee. 

After  a  careful  examination  of  the  record 
we  think  that  the  conclusion  thus  reached 
by  the  circuit  court,  and  affirmed  by  the  Ap> 
pellate  Court,  is  correct  It  makes  little 
dUference  whether  the  transaction  be  re- 
garded as  a  loan  or  as  an  investment  If 
It  be  regarded  as  a  loan,  then  in  August  1879, 
appellee  received  $2,025  belonging  to  his  wife, 
made  up  of  $1,925,  inherited  from  her  father's 
estate,  and  $100,  the  value  of  a  horse  re- 
ceived by  her  from  her  stepfather.  Interest 
on  $2,025  from  August,  1879,  to  the  spring 
of  1901,  when  the  160-acre  farm  was  sold, 
at  the  rate  of  6  per  cent  per  annum,  would 
amount  to  something  over  $2,600,  making 
the  whole  amount  of  principal  then  due  about 
$4,605,  which  amount,  taken  from  the  $7,000 
received  by  appellant  would  leave  $2,395, 
the  amount  named  in  the  decree.  This  is 
the  interpretation  placed  by  counsel  for  ap- 
pellant upon  the  decree  of  the  lower  court 
for  they  say  In  their  brief  that  the  trial  court 
"proceeded  to  take  an  accounting  between 
the  parties  vpon  the  theory  that  the  moneys 
that  were  advanced  by  appellant  in  the  origi- 
nal purchase  of  the  Blue  Mound  farm  were 
a  simple  loan,  for  which,  with  interest,  the 
appellee  was  indebted  to  appellant  amount- 
ing to  the  sum  of  $4,605,  and  then  charged 
her  with  the  $2,000  Invested  In  the  Decatur 
property,  together  with  the  $5,000  received 
at  the  sale,  of  the  Argenta  farm,  making  a 
total  of  $7,000  received  by  her,  and  leaving 
appellant  In  debt  to  appellee  the  amount  of 
the  difference,  being  $2,395,  which  was  de- 
creed that  she  should  pay  to  him."  This 
view  and  this  mode  of  calculation  were  ex- 
ceedingly favorable  to  the  appellant  for  the 
reason  that  she  received  the  Decatur  bouse 
and  lot  according  to  her  own  testimony  In 
1889.  If  interest  be  calculated  on  the  sum  of 
$2,025  from  1879  to  1889,  a  period  of  10  years, 
and  the  $2,000  be  deducted  at  that  date,  and 
Interest  calculated  on  the  balance  up  to  the 
spring  of  1901,  when  the  farm  of  160  acres 
was  sold  and  appellant  received  the  $5,000, 
the  amount  of  principal  and  interest  due  her 
would  be  largely  less  than  $4,605; 

But  suppose  It  be  true  that  appellant 
is  entitled  to  one-half  of  the  profits  of  the 
Investment  of  the  Joint  moneys  of  herself 
and  her  husband.  There  is  evidence  tending 
to  show  that  $3,000  of  her  money  and  $3,000 
of  his  money  went  towards  the  purchase  of 
the  farm  of  160  acres.    When  this  farm  was 


sold  there  was  realized  in  cash  the  sum  of 
$8,000;  the  purchaser  assuming  the  mort- 
gage of  $3,500.  Upon  the  theory  of  invest- 
ment appellant  would  be  entitled  to  half  of 
the  $8,000 ;  that  is  to  say,  to  $4,000.  She  had 
received  ^000  by  the  conveyance  to  her  of 
the  Decatur  house  and  lot  and  $5,000  in  mon- 
ey. As  she  was  only  entitled  under  this  theo- 
ry to  $4,000,  one-half  of  the  $8,000,  she  watt 
indebted  to  her  husband  for  the  difference 
between  $7,000  and  $4,000,  which  would  be 
$3,000,  whereas  the  court  only  ordered  her 
to  pay  $2,395.  But  there  Is  testimony  tend- 
ing to  show  that  her  husband  sold  the  two 
horses  belonging  to  her  for  $300,  and  that  in 
1896  she  received  from  her  mother's  estate 
$305,  making  $605.  The  coiurt  held  that  she 
was  entitled  to  receive  this  $605  from  her 
husband,  which,  added  to  the  $4,000,  one-half 
of  the  Investment  makes  $4,605,  the  amount 
actually  allowed  her.  In  any  view  of  the 
case,  therefore,  whether  the  transaction  be 
regarded  as  a  loan  or  as  an  investment  ap* 
pellant  was  awarded  all  that  she  was  enti- 
tled to  by  the  decree  of  the  court  As  is  said 
by  the  Appellate  Court  in  their  opinion  decid- 
ing this  case :  "The  bill  is  for  an  accounting 
pore  and  simple,  and  not  to  declare  a  result- 
ing trust  in  defendant  (appellant)  In  favor  of 
complainant  (appellee)  as  to  the  house  and 
lot  in  Decatur,  and  the  defendant  filed  no 
cross-bill  to  declare  a  resulting  trust  in  ber 
favor  as  to  the  Blue  Mound  or  Argenta 
farms,  as  might  be  Inferred  from  the  author- 
ities cited  and  arguments  advanced  by  coun- 
sel for  the  respective  parties." 

We  find  no  error  In  the  record,  and  accord- 
ingly the  Judgment  of  the  Appellate  Court 
affirming  the  decree  of  the  drcult  court;  is 
affirmed. 
'  Judgment  affirmed. 


m?  in.  sa> 
HUTCHINS  T.  VANDAMA  LBVBH  St 
DRAINAGE  DIST. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Eminent  Doicain  —  Dbain  —  Constbtto- 

TION. 

The  county  court  in  a  proceeding  for  the 
organization  of  a  drainage  district  under  the 
drainage  act  of  May  29, 1879  (2  Starr  &  C.  Ann. 
St.  [2d  Ed.]  p.  1500),  and  for  the  assessment 
of  benefits  and  damages  under  that  act,  cannot 
invoke  the  provisions  of  the  eminent  domain 
act  (2  Starr  &  C.  Ann.  St  [2d  Ed.]  p.  1763)  for 
the  purpose  of  fixing  the  compensation  to  be 
paid  to  the  property  owner  for  taking  or  dama- 
ging his  property,  where  the  petition  required 
to  be  filed  by  section  2  of  the  eminent  domain 
act  Is  not  filed. 

2.  Same— Mode  of  Pbocibdirgs— Establibh- 

VENT   of  DBAINS. 

Laws  1885,  p.  129,  i  46,  amending  Act 
May  29,  1879  (Laws  1879,  p.  120),  by  authoriz- 
ing drainage  districts  to  proceed  under  any  law 
of  eminent  domain,  applies  only  to  the  construc- 
tion of  additional  drains  or  the  repair  of  drains 
by  districts  already  organized. 
S.  Same  —  Condemnation  Pbocxedinqs  — 
Petition. 

A  petition  filed  by  property  owners  unaer 
the  drainage  act  of  May  J».^187^^^g^ 
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p.  120),  for  the  organization  of  a  drainage 
district,  cannot  l>e  regarded  as  a  sobstitate  for 
the  petition  whicii  section  2  of  tlie  eminent 
domain  act  (2  Starr  &  C.  Ann.  St.  [2d  Ed.]  p. 
17(53)  requires  to  be  filed  by  an  already  exist- 
ing and  established  corporation  vested  by  gen- 
eral law  and  special  charter  with  the  power  to 
condemn  land. 

4.  JuBT— Assessment  or  Dakaoes— Consti- 

TDTIOITALITY  OF   STATUTE. 

The  provisions  of  the  drainage  act  of  May 
20,  1879  (Laws  1879,  p.  120),  as  amended  by 
Laws  1885,  p.  108,  which  authorizes  the  assess- 
ment of  damages  for  land  taken  and  of  dama- 
ges to  lands  not  taken  by  commissioners,  in- 
stead of  by  a  jury,  are  unconstitutional,  and 
an  assessment  of  benefits  and  damages  under 
such  provisions  does  not  make  a  prima  facie 
case  in  favor  of  the  district. 

5.  Eminent    Domain  —  Pbocbkdinos— Main- 
tenance BT  Drainage  Distbict. 

A  drainage  district  already  organized  under 
Act  May  29,  1879  (Laws  1879,  p.  120),  provid- 
ing for  the  construction  of  drains  and  the 
organization  of  drainage  districts,  may  condemn 
land  for  its  ditches  and  drains  under  the  emi- 
nent domain  act  (2  Starr  &  C.  Ann.  St.  [2d  Ed.] 
p.  1763). 

Appeal  from  Fayette  Oonnty  Court;  Jo- 
seph Story,  Judge. 

Petition  for  the  organization  of  the  Van- 
dalla  Levee  &  Drainage  District  and  for 
the  condemnation  of  land  therefor.  From  a 
judgment  confirming  an  asaessment,  Moses 
Hntchlns,  a  property  owner,  appeals.  Re- 
Tersed. 

This  Is  an  appeal  from  a  Jndgmoit  of  the 
connty  court  of  Fayette  county,  entered  on 
the  24th  day  of  June,  1901.  ordering  that 
the  appellee  district  pay  to  the  appellant,  as 
and  for  his  damages  for  lands  taken  for 
right  of  way  for  levee  purposes,  the  sum  of 
$334.'50,  and  that  the  cost  of  the  proceeding 
be  taxed  against  said  district,  and  further 
ordering  and  adjudging  that  the  assessment 
roll  be  confirmed  as  to  the  benefits  assessed 
against  the  lands  of  appellant  In  section  22, 
town  7  N,  range  1  B  of  the  third  P.  M.,  In 
said  county,  in  accordance  with  the  findings 
of  the  Jury,  and  declaring  the  same  to  be  a 
lien  upon  said  lands,  respectively,  as  as- 
sessed against  the  same,  and  ordering  the 
clerk  of  said  court  to  extend  and  spread  the 
assessment  so  confirmed  upon  the  records  of 
the  court,  and  that  the  payment  of  said  as- 
sessment and  the  Interest  thereon  should  be- 
come due  and  payable  at  the  time  or  times 
and  in  the  manner  provided  by  the  court 
The  Judgment  was  entered  in  a  proceeding 
begun  by  the  filing  In  said  connty  court  on 
March  11,  1903,  of  a  petition  praying  for  the 
organization  of  a  special  levee  and  drainage 
district  by  the  name  of  the  "Vandalla  Levee 
and  Drainage  District  in  Fayette  County  in 
the  State  of  Illinois,"  the  boundaries  thereof 
embracing  the  lands  mentioned  in  the  peti- 
tion, and  also  praying  for  the  appointment 
at  conmiissioners  in  accordance  with  the 
provisions  of  the  statute  in  such  case  made 
and  provided,  and  for  the  execution  and  com- 
pletion of  the  proposed  work,  and  foi  such 
other  and  further  order  and  decree  in  the 


premises  aa  shall  seem  meet  and  the  nature 
of  the  case  may  require.  The  proceeding  is 
under  the  act  of  May  29,  1879  (Laws  1879, 
p.  120),  as  amended  in  1885  (Laws  1885,  p. 
108),  entitled  "An  act  to  provide  for  tbe 
construction,  reparation,  and  protection  of 
drains,  ditches  and  levees  across  the  lands 
of  others  for  agricultural,  sanitary  and  min- 
ing purposes,  and  to  provide  for  the  or- 
ganization of  drainage  districts." 

The  petitioners,  describing  themselves  aa 
the  owners  of  lands  In  the  proposed  special 
levee  and  drainage  district  located  In  said 
county  of  Fayette,  represent  that  they  are 
each  of  lawful  age  and  together  constitute  a 
majority  of  the  owners  of  lawful  age  of  the 
land  within  the  special  levee  and  drainage 
district  described  in  the  petition,  and  pro- 
posed to  be  organized  into  a  special  levee 
and  drainage  district,  and  that  tbe  owners 
signing  the  petition  own  in  the  aggregate 
more  than  one-third  of  all  the  lands  con- 
tained within  said  proposed  district;  that 
said  lands  are  rich  and  suited  for  agri- 
cultural purposes,  if  suitably  leveed  and  pro- 
tected from  the  annual  overflows  and  suit- 
ably drained,  but  that  the  same  are  mostly 
low,  wet,  and  subject  to  annual  overflows 
and  rendered  nearly  valueless  for  agricultur- 
al purposes,  and  producing  malarial  diseases 
and  unhealthfulness  therein,  and  over  all  tbft 
adjoining  lands  thereto;  that  it  is  necessary 
for  agricultural  and  sanitary  purposes  that 
a  levee  or  leveea  and  drain  or  drains  be 
constructed  and  maintained  in  and  upon 
said  proposed  district  on  the  lands  described 
In  the  petition  as  embraced  within  the 
bounds  of  the  proposed  district,  setting 
forth  particularly  a  description  of  the  lands 
embraced  within  the  district  The  petition 
further  states  that  the  lands  within  said 
bounds  require  a  special  combined  system 
of  leveea  and  drainage  for  their  protection 
and  drainage  from  wash  and  overflow;  that 
the  petitioners  desire  that  a  special  levee 
and  drainage  district  may  be  organized,  em- 
bracing the  lands  in  the  petition  described, 
for  the  purpose  of  constructing,  repairing, 
and  maintaining  all  necessary  and  proper 
levees,  embankments,  grades,  drains,  and 
ditches  within  said  district  that  may  be 
found  to  be  requisite  to  render  said  lands 
suitable  and  available  at  all  tlmea  for  ag- 
ricultural and  sanitary  purposes,  and  to 
preserve  and  protect  the  same  by  special 
assessments  upon  the  property  therein  and 
benefited  thereby;  that  the  levee  proposed  is 
to  consist  of  an  embankment  of  earth  4  feet 
wide  on  top,  etc.,  the  earth  for  the  construc- 
tion of  said  levee  to  be  taken  from  the  ground 
on  the  river  side,  or  outside  of  the  inclosure 
of  said  embanlunent;  all  timber,  brush,  logs, 
and  debris,  other  than  soil,  clay,  or  gravel, 
to  be  removed  from  the  ground  to  be  oc- 
cupied by  said  embankment,  so  that  the 
same  will  be  a  solid  and  durable  embank- 
ment 2V6  feet  above  the  high-water  mark  of 
1875;  the  district  containing  ^boji 
Jigitized  by" 
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acres,  the  main  ditch  and  lateral  ditches  to 
provide  drainage  for  the  waters  of  certain 
lakes  and  creeks.  The  petition  farther  al- 
leges that  all  the  lands  embraced  within 
the  bonndarlea  of  the  proposed  district  are 
affected  beneficially  by  the  same,  by  protec- 
tion from  oyerflow  and  drainage  in  whole  or 
In  part,  and  that  It  Is  necessary  to  provide 
for  an  annual  assessment  npon  the  lands  In 
the  proposed  district  to  pay  for  the  necessary 
annual  repairs  and  ordinary  expenses  In 
maintaining  and  preserving  the  improve- 
ments when  made.  The  petition  sets  forth 
the  names  of  the  owners  of  land  in  the 
proposed  district,  together  with  their  post 
office  addresses  and  their  respective  interests 
in  the  tracts  of  land  embraced  within  the 
district,  etc. 

On  April  13,  1903,  the  court  entered  an 
order,  finding  that  due  notice  had  been 
given  to  all  parties  interested,  that  it  had  Ju- 
risdiction of  the  subject-matter  and  of  the  par- 
ties, that  the  petition  was  signed  by  a  major- 
ity of  the  landowners  owning  more  than  one- 
third  of  the  land  within  the  proposed  dis- 
trict, and  that  the  proposed  work  was  nec- 
essary and  woold  be  beneficial  for  agricul- 
tural and  sanitary  purposes  to  all  the  land 
in  the  proposed  district,  and  appointing 
T>.  M.  Clark,  George  V.  Snerly,  and  Wil- 
liam E.  Ryan  as  commissioners  "in  and  for 
the  said  proposed  levee  and  drainage  dis- 
trict according  to  the  bounds  thereof,  who 
shall  qualify  and  organize  as  provided  by  the 
statute,  and  proceed  thereafter  under  the  law 
and  make  report  to  this  court  In  accordance 
with  the  provisions  of  the  statute  in  detail." 
The  commissioners  qualified  as  required  by 
law,  entered  upon  the  discharge  of  tbejr 
duties,  and  made  their  report  to  the  court, 
which  was  filed  August  3,  1903.  A  number 
of  objections  were  filed  to  the  report,  and  by 
order  entered  on  September  9,  1903,  the  re- 
port was  referred  back  to  the  commissioners  to 
correct  the  same  and  to  report  back  to  the 
court  on  September  18,  1903,  on  which  latter 
day  the  objections  were  disposed  of,  and  the 
court  by  its  order  declared  the  district  duly 
organized.  On  the  same  day,  to  wit,  Septem- 
ber 18,  1903,  an  order  was  entered  by  the 
court  directing  the  commissioners  "to  make 
the  assessment  of  damages  or  of  damages  and 
benefits,  faithfully  and  impartially,  to  the 
best  of  their  understanding  and  Judgment, 
to  which  end  they  each  shall  respectively  sub- 
scribe an  oath  and  be  sworn  so  to  do,  thence 
proceed  to  make  such  assessment,  and  upon 
completing  the  same  they  shall  fix  upon  a  day 
in  this  court  for  the  correction  of  their  as- 
sessment, and  shall  give  at  least  ten  days' 
notice  of  such  time  and  place  and  the  objects 
of  such  meeting  by  posting  and  publishing 
notices  in  the  manner  required  by  the  stat- 
ute under  which  this  proceeding  is  had." 
The  commissioners  fixed  upon  February  23, 
1904,  as  the  date  upon  which  objections 
should  be  filed. 

The  assessment  roll  was  completed  and 
filed  on  February  2, 1004    The  report  of  the 


commissioners,  making  asseBnnents  for  bene- 
fits and  damages,  recited  that  they  had  taken 
the  oath,  and  examined  the  lands,  and  as- 
sessed to  each  tract  damaged  its  proportion- 
ate share  of  the  entire  damage,  and,  if  bene- 
fited, its  share  of  such  benefit,  and  carried 
the  balance  to  the  proper  column  and  as- 
sessed to  each  tract  benefited  its  proportion- 
ate share  of  the  entire  cost  of  such  benefits. 
The  assessment  roll  showed  tracts  belonging 
to  the  appellant  in  section  22  above  described 
— one  containing  28.00  acres,  and  assessment 
of  the  same  at  $3.35  per  acre,  a  total  assess- 
ment of  the  same  of  $96.48;  showing  land 
taken  out  of  the  same  for  levee  or  ditch  to 
the  amount  of  3.90  acres,  the  value  of  the 
same  at  $25  per  acre,  making  the  total  value 
of  the  amount  taken,  $97.50,  and  the  net  dam- 
age, $2.02;  no  net  boiefits.  The  assessment 
roll  also  showed  another  tract,  belonging  to 
the  appellant  in  said  section  22,  containing 
68  acres,  assessed  at  $3.35  an  acre,  total  as- 
sessment $227.80;  land  taken  for  leyee  or 
ditch,  2.50  acres,  valued  at  $26  an  acre; 
total  value  of  land  taken,  $62.60;  net  bene- 
fits, $165.30,  etc.  The  roll  also  showed  an- 
other tract  in  said  section  of  80  acres'  belong- 
ing to  appellant,  assessed  at  $.3.36  per  acre; 
total  assessment,  $268;  net  benefits,  $268. 
Also  showing  another  tract  in  the  same  sec- 
tion of  6  acres,  assessed  at  $3.86  an  acre; 
total  assessment,  $20.10 ;  land  taken  for  levee 
or  ditch  4.50  acres,  valued  at  $25  per  acre; 
total  value  of  land  taken,  $112.50 ;  net  dam- 
ages, $d2.40.  Thwe  were  some  other  tracts 
mentioned  in  the  roll  belonging  to  appellant, 
but  the  assessment  of  benefits  thereto  seems 
not  to  have  been  objected  to. 

The  appellant,  by  his  attorneys,  objected  to 
the  confirmation  of  the  assessment  against 
his  lands  as  thus  reported  by  the  commission- 
ers, and  made  the  following  specific  objec- 
tions: "First,  that  the  commissioners  here- 
tofore appointed  by  this  court  to  make  as- 
sessments of  benefits  and  damages  have  no 
right  under  the  statute  to  make  an  assess- 
ment of  benefits  and  damages,  as  directed  by 
the  order  of  this  court ;  second,  that  the  pro- 
vision of  the  statute  empowering  three  com- 
missioners to  make  an  assessment  of  damages 
as  against  this  objector  for  land  taken,  and 
for  land  damaged  by  the  construction  of  said 
levee  and  drainage  district  and  the  improve- 
ments thereof,  are  Invalid  and  unconstitution- 
al; third,  that  there  Is  no  authority  in  said 
district  for  commissioners  to  acquire  any 
part  of  Its  right  of  way  or  other  property, 
or  any  right  therein,  for  ditch  or  other  pur- 
poses, In  the  manner  attempted  by  these  pro- 
ceedings, or  as  directed  by  the  court  herein ; 
fourth,  that  the  lands  of  this  objector,  situ- 
ated in  section  22,  town  7  N.,  range  1  EL, 
are  assessed  for  benefits  at  a  higher  rate  in 
proportion  to  the  benefits  received  than  other 
lands  similarly  situated  in  the  said  district; 
fifth,  there  is  no  authority  of  law  for  three 
commissioners  to  agree  to  build  bridges  for 
farm  purposes  for  this  objector;  sixth,  that 
the  said  commissioners,  in  att^nivHiMkte|U- 
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the  damages  to  the  lands  In  said  section 
22  taken  for  the  right  of  way  for  said  levee 
and  ditches  and  to  the  lands  not  taken,  have 
made  assessments  which  are  not  adequate; 
that  the  said  commissioners  have  attempted 
to  offset  the  damages  to  the  said  lands  taken 
against  the  benefits  accruing  to  the  lands, 
and  not  paying  for  the  said  damages  in 
money. 

On  February  23, 1904,  the  court  entered  an 
order  that  the  assessment  be  confirmed,  as 
rexiorted  by  the  commissioners,  as  to  all  par- 
ties excepting  those  appearing  and  defending, 
and  as  to  all  those  parties  appearing  and  ob- 
jecting to  the  assessment  roll  the  cause  was 
continued  to  March  7,  1904.  On  March  7, 
1904,  an  order  was  entered  directing  the 
clerk  to  docket  each  of  the  objections  filed  to 
the  confirmation  of  the  report  of  the  commis- 
sioners as  to  the  assessment  of  benefits  and 
damages  separately,  and  to  this  order  the  ob- 
jectors by  their  attorneys  excepted.  The 
cause  was  continued  until  March  9,  1904,  on 
which  day  the  commissioners  filed  a  reply  to 
the  objections  of  the  appellant,  and  the  cause 
was  set  for  trial  on  Tuesday,  March  15,  1904, 
and  the  clerk  of  the  court  was  ordered  by  the 
court  to  Issue  a  special  venire  for  12  Jurors 
to  act  as  petit  jurors,  returnable  at  10  a.  m. 
March  15,  1904,  to  try  all  cases  wherein  ob- 
jections are  filed  to  be  tried  at  this  term  of 
court,  and  to  this  order  for  the  Issue  of  a 
Tenlre  the  appellant  by  his  attorneys  except- 
ed. On  March  15,  1904,  came  the  parties, 
and  the  Jury  was  called  and  Impaneled  and 
Bwom  as  Jurors,  and  an  order  was  entered 
In  part  as  follows:  "It  appearing  to  the 
court  that  only  nine  Jurors  appeared,  and  it 
fnrtber  appearing  to  the  court  that  this  Jury 
was  drawn  under  the  eminent  domain  act, 
fhe  court  designated  William  Metz,  Adam 
Fink,  and  William  Fonts  as  Jurors  to  finish 
the  panel.  Jury  Impaneled  and  sworn  to  try 
the  issues,"  etc.  The  trial  was  then  com- 
menced, and  evidence  was  heard  from  day  to 
day,  and  continued  from  time  to  time,  until 
April  8,  1904,  when  the  Jury  retired  to  con- 
sider of  their  verdict,  and  retired  to  view  the 
premises  in  custody  of  a  sworn  officer,  and 
before  their  retirement  the  Jury  were  instruct- 
ed by  the  court,  and  returned  into  open 
court  with  their  verdict  The  verdict  of  the 
Jury  returned  findings  under  the  head  of 
"Damages  for  Land  Taken,"  consisting  of 
six  columns,  redtlng  in  the  first  the  name  of 
appellant,  in  the  second  the  description  of 
four  pieces  of  property,  in  the  third  the  num- 
ber of  acres  in  each  piece  of  property,  In  the 
fourth  the  amount  of  land  or  number  of  acres 
taken  out  of  each  piece  of  property.  In  the 
fifth  the  value  per  acre,  and  in  the  sixth  the 
damages ;  the  damages  being  in  the  case  of 
the  first  piece  $97.60,  in  the  case  of  the 
second  $62.60,  in  the  case  of  the  third, 
$112.60,  in  the  case  of  the  fourth,  $62  (these 
figures  being  the  same  as  those  mentioned 
In  the  assessment  roll  already  referred  to), 
and  reciting  as  "total  damages  for  land  taken 
f334.60."    Under  the  head  of  "Damages  to 


Land  Not  Taken"  was  the  word  "None." 
Under  tlie  head  of  "Assessment  Benefits" 
were  five  columns,  containing  in'  the  first  ap- 
pellant's name,  in  the  second  descriptions  of 
said  four  pieces  of  property,  in  the  third  the 
number  of  acres  in  each  piece,  in  the  fourth 
the  amount  of  assessment  per  acre,  being 
$3.36,  in  the  fifth  the  total  assessment — ^belng 
for  the  first  piece  $95.48,  for  the  second  $268, 
for  the  third  $227.80,  and  for  the  fourth 
$20.10;  total,  $611.38  (being  the  same  figures 
as  are  set  forth  in  the  assessment  roll  under  ' 
the  head  of  "Total  Assessments").  Under 
the  findings  thus  showing  "damages  for  land 
taken,"  "damages  to  land  not  taken,"  and 
"assessment  benefits,"  the  Jury  wrote  and 
signed  their  verdict  as  follows:  "We,  the 
Jury,  find  the  above  to  be  our  verdict  In  cause 
of  the  Vandalla  Levee  and  Drainage  District 
V.  Moses  Hutchins." 

Appellant  filed  a  motion  for  new  trial, 
which  was  continued  to  the  June  term.  On 
June  24,  1904,  the  motion  for  new  trial  was 
overruled,  and  the  defendant  by  his  attorney 
excepted  thereto,  and  thereuiwn  Judgment 
was  entered  on  June  24,  1904,  as  above 
Stated,  to  which  Judgment  appellant  then  and 
there  excepted,  and  prayed  an  appeal  to  this 
court,  which  was  allowed  upon  the  filing  of 
a  bond  of  $500  and  bill  of  exceptions  vrlthln 
60  days  from  June  24,  1904,  the  bond  to  be 
approved  by  the  clerk.  The  defendant  also 
made  a  motion  to  arrest  the  Judgment  and 
declare  the  verdict  void,  which  motion  was 
also  overruled  by  the  court,  to  the  overrul- 
ing of  which  the  appellant  by  his  attorneys 
then  and  there  excepted.  Among  the  written 
reasons  filed  by  appellant  in  support  of  his 
motion  for  new  trial,  besides  those  to  the  ef- 
fect that  the  court  admitted  improper  and  re- 
fused to  admit  proper  evidence  and  gave  im- 
proper and  refused  to  give  proper  instruc- 
tions, were  the  following:  "(5)  The  verdict 
is  contrary  to  the  law  and  the  evidence  In  the 
case.  (6)  The  jury  in  this  case  was  not 
properly  selected  to  try  the  issues  in  this 
cause.  (7)  The  petition  filed  in  this  cause 
is  not  sufficient  to  sustain  a  Judgment  con- 
demning private  property  for  public  use. 
(8)  No  petition  has  been  filed  in  this  cause 
asking  to  condenin  the  lands  of  this  defend- 
ant" Among  the  written  reasons  filed  by 
the  appellant  in  favor  of  his  motion  to  arrest 
the  judgment  besides  those  relating  to  the 
admission  of  Improper  and  the  refusal  of 
proper  evidence  and  the  refusal  of  certain 
instructions,  the  following  reasons  were  set 
up :  "(4)  That  the  court  erred  in  overruling 
the  motion  by  the  defendant  for  a  new  trial 
herein;  (6)  that  there  was  no  proper  peti- 
tion filed  in  said  cause  to  condemn  the  land 
of  this  defendant;  (6)  that  there  was  no 
petition  to  condemn  the  land  of  this  defend- 
ant as  required  by  law;  (7)  that  the  Jury 
in  this  cause  was  not  chosen  In  accordance 
with  law."  The  bond  and  bill  of  exceptions 
were  filed  within  the  time  required  by  the 
order  of  court,  and  the  bond  was  approved 
within  such  timet      Uig  tzed  by  V^OOQ  IC 
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In  the  bill  of  exceptions,  Immediately  after 
the  Judgment  of  June  24,  1904,  la  the  follow- 
ing statement  or  recital:  "And  the  court 
refuses  to  either  overrule  or  sustain  the  ob- 
jections of  the  defendant  herein  filed,  but 
rules  that  the  calling  of  the  Jurj  herein  dis- 
posed of  all  the  objections  filed  herein,  and 
that^  after  the  verdict  of  the  jury,  the  assess- 
ment of  the  commissioners  was  of  no  effect, 
but  that  a  new  assessment  was  made  by  the 
jury,  and  they  were  held  to  have  made  the 
assessment  de  novo ;  to  which  defendant  ex- 
cepts." 

Brown,  Burnslde  &  BuIIington,  for  appel- 
lant John  H.  Webb  and  James  M.  Taylor, 
for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
This  is  a  proceeding  for  the  organization  of 
a  levee  and  drainage  district  under  the  act 
of  May  29,  1879,  as  amended  in  1885,  and 
entitled  "An  act  to  provide  for  the  construc- 
tion, reparation  and  protection  of  drains, 
ditches  and  levees  across  the  lands  of  others, 
for  agricultural,  sanitary  and  mining  pur- 
poses, and  to  provide  for  the  organization  of 
drainage  districts."  2  St&rr  &  C.  Ann.  St  (2d 
Ed.)  p.  1500.  It  will  be  seen  from  the  state- 
ment of  facts  preceding  this  opinion  that 
damages  for  lands  of  appellant  taken  for  the 
improvement  in  question,  and  damages  to 
lands  of  appellant  not  taken,  were  assessed 
by  three  commissioners  appointed  by  the 
court  The  assessment  roll  filed  by  the 
petitioners  and  the  verdict  returned  by  the 
jury  show  that  some  14  acres,  belonging 
to  appellant  were  taken  for  the  building  of 
the  levee  and  ditches  in  question.  This  court 
held  in  Juvinall  v.  Jamesburg  Drainage  Dis- 
trict 204  111.  106,  68  N.  B.  440,  that  those  pro- 
visions in  the  act  of  May  29,  1879,  and  the 
amendments  thereto  passed  In  1885,  which 
authorized  the  assessment  of  damages  for 
lands  taken  and  of  damages  to  lands  not 
taken  by  commissioners,  instead  of  a  jury, 
were  unconstitutional.  The  reasons  for  tliis 
conclusion  need  not  be  here  r^>eated.  There- 
fore the  objections  filed  by  the  appellant 
to  the  original  assessment  of  such  damages 
by  the  commissioners  as  to  appellant's  prop- 
erty, so  far  as  such  objections  relate  to  the 
power  of  the  commissioners  to  make  the 
assessment  without  a  jury,  were  well  taken. 
The  coanty  court  did  not  make  any  ruling 
either  overruling  or  sustaining  these  objec- 
tions, but  recognizing  their  validity,  ordered 
a  jury  to  be  Impaneled,  and  ruled  that  the 
calling  of  the  jury  disposed  of  such  objec- 
tions. In  Wabash  Railroad  Co.  v.  Coon  Run 
Drainage  District  18^  HI-  310,  62  N.  B.  679, 
this  court  held  that  the  sections  of  the  act 
of  May  29,  1879,  wiiich  attempted  to  -pro- 
vide for  the  assessment  of  damages  by  a 
jury,  are  nnconstitutlonal  as  not  designating 
for  that  purpose  such  a  jury  as  is  contemplat- 
ed by  the  organic  law.  The  reasons  for  this 
conclusion  are  stated  in  the  last-named  case 
and  need  not  be  here  repeated.    If,  therefore, 


the  court  had  ordered  the  damages  to  be  as- 
sessed by  such  jury  as  is  provided  for  in  the 
act  of  May  29,  1879,  and  in  the  manner 
specified  in  that  act,  the  error  of  causing 
the  damages  to  be  assessed  by  commissioners 
would  not  have  been  cured.  In  view  of  this 
diflOiculty,  the  court  ordered  a  jmry  to  be  im- 
paneled or  drawn  "under  the  eminent  domain 
act"  as  is  stated  in  the  order  entered  on 
March  15,  1904. 

The  principal  question,  therefore,  which 
Is  presented  by  this  record,  is  whether  the 
county  court,  in  a  proceeding  for  the  organ- 
ization of  a  drainage  district  under  the  act 
of  May  29,  1879,  and  for  the  assessment  of 
benefits  and  damages  under  the  terms  of  that 
act  can  abandon  such  act,  and  Invoke  the  old 
of  the  eminent  domain  act  for  the  purpose 
of  fixing  the  compensation  to  be  paid  to  the 
property  owner  for  the  taking  or  damaging 
of  his  property.  We  are  of  the  opinion  that 
the  county  court  had  no  power  to  pursue  this 
course,  and  that  its  action  in  this  regard  was 
erroneous.  The  bill  of  exceptions  shows 
that  when  the  court  directed  the  jury  to  be 
drawn  under  the  eminent  domain  act  coun- 
sel for  appellant  excepted  to  such  action  of 
the  court  It  also  appears  that  counsel  for 
appellant  asked  for  a  new  trial,  and  made 
a  motion  in  arrest  of  judgment  upon  the 
ground  that  the  jury  was  not  properly  select- 
ed to  try  the  Issues  in  the  case.  Due  ex- 
ception was  taken  by  the  appellant  to  the 
action  of  the  court  in  overruling  his  motion 
for  new  trial  and  his  motion  In  arrest  of 
Judgment  These  exceptions  bring  the  ques- 
tion directly  before  us  as  to  the  correctness 
of  this  action  of  the  court  and,  in  view  of 
such  exceptions,  the  right  of  appellant  to 
object  to  the  action  of  the  court  has  not  beea 
waived.  Cases  to  the  effect  that  there  was 
such  waiver  by  reason  of  a  failure  to  <dial- 
lenge  the  array  on  account  of  some  Irrego- 
larity  In  the  summcmlng  of  the  jury  or  the 
Issuing  of  a  venire  have  no  application  here. 
McCaleb  v.  Coon  Run  Drainage  District,  190 
III.  549,  60  N.  B.  898;  Chicago,  Milwaukee  & 
St  Paul  Railway  Co.  v.  Hock,  118  IlL  587, 
9  N.  E.  205. 

Section  2  of  the  eminent  domain  act  pro- 
vides that  the  petition  therein  required  to 
be  filed  Is  to  be  filed  In  cases  where  the  right 
to  condemn  property,  or  to  take  property 
for  public  use  without  the  owner's  consent 
Is  conferred  by  general  law  or  special  au- 
thority upon  any  corporate  or  municipal  an- 
tbority,  ete.  The  act  of  May  29,  1879,  as 
subsequently  amended,  is  the  only  law  which 
gives  to  the  levee  and  drainage  districts  there- 
in described  the  power  to  take  private  prop- 
erty for  the  improvements  therein  permitted. 
That  act  provides  the  specific  mode  by  which 
damages  for  taking  or  damaging  such  prop- 
erty are  to  be  assessed.  In  Trigger  v.  Drain- 
age District  193  IlL  230,  233,  61  N.  E.  1114. 
1115,  we  said:  "It  is  clear  from  the  several 
sections  of  the  act  under  which  this  proceed- 
ing was  had  that  th^  'P^^  court  mayi^ 
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the  first  Instance  order  the  assessment  of 
benefits  to  be  made  either  by  a  Jury  or  by 
the  commissioners,  and  that  whichever  body 
Is  ordered  to  make  the  assessment  must 
bear  and  determine  objections  filed  to  such 
assessment"  The  jury,  which  Is  to  fix  the 
amount  to  be  awarded  as  damages  for  prop- 
erty taken.  Is  the  Jury  described  In  the  act 
of  May  29,  1879.  In  other  wards,  the  power 
of  condemnation  of  private  property  for 
public  purposes,  as  conferred  by  the  act  of 
May  29,  1879,  must  be  exercised  in  the 
manner  polnt««l  oat  In  that  act,  and  not 
In  the  manner  pointed  out  In  the  eminent 
domain  act  So  far  as  the  Leglslatrire  con- 
ferred the  power  of  condemnation  by  the 
act  of  May  29,  1879,  upon  levee  and  drain- 
age districts.  It  conferred  such  power  to  be 
exercised  In  the  mode  described  In  the  act 
and  Its  Intention  was  that  such  power  should 
be  exercised  only  In  that  mode,  and  not  In 
some  other  mod&  The  object  of  courts,  In 
construing  acts  of  the  Legislature,  is  to 
ascertain  the  Intention  of  the  legislative 
body,  and,  if  it  is  clear  that  the  Intention 
of  the  Legislature  was  to  require  these 
districts  or  their  commissioners  to  proceed 
In  the  mode  specified  in  that  act,  the  power 
to  proceed  In  the  mode  specified  in  some 
other  act  is  excluded.  There  is  nothing 
In  the  act  of  May  29,  1879,  or  any  of  the 
subsequent  amendments  thereto^  which  au- 
thorizes the  county  court  or  any  other  court 
to  proceed  In  accordance  with  the  provisions 
of  the  eminent  domain  act  Section  46  of 
the  act  of  1885  refers  only  to  the  construc- 
tion of  additional  drains,  etc,  or  the  repair 
of  drains  already  constructed  by  drainage 
and  levee  districts  already  organized.  Under 
section  2  of  the  eminent  domain  act  the 
party  authorized  to  take  or  damage  private 
property  or  to  construct  a  public  improve- 
ment by  the  taking  or  damaging  of  such 
pn^perty  must  apply  to  the  Judge  of  the 
drcnlt  court  or  county  court  either  In  vaca- 
tion or  term  time,  where  the  said  property 
or  any  part  thereof  Is  situated,  by  filing 
with  the  clerk  a  petition.  This  petition 
must  set  forth  by  reference  the  authority 
of  the  party  seeking  condemnation,  the  pur- 
pose for  which  the  property  Is  sought  to 
be  taken  or  damaged,  etc.,  and  It  must  pray 
tbe  Judge  to  cause  the  compensation,  to  be 
paid  to  the  owner,  to  be  assessed.  It  has 
been  held  that  this  petition  Is  Jurisdictional, 
and  the  filing  of  it  with  the  proper  aver- 
ments, as  required  by  section  2  of  the 
eminent  domain  act  is  necessary  to  put  the 
eourt  In  motion,  in  order  to  enable  It  to 
determine  the  compensation  to  be  paid  for 
the  property  taken  or  damaged.  In  Chicago 
&  Northwestern  Railway  Co.  v.  Gait  133 
IIL  657,  page  667,  23  N.  E.  425,  427,  we 
said:  "To  put  the  court  In  motion  and 
give  It  Jurisdiction  in  condemnation  proceed- 
ings, a  petition  is,  in  general,  necessary, 
and  must  be  in  conformity  with  the  stat- 
ute granting  the  right  of  condemnation.    It 


should  set  forth  by  appropriate  averments 
all  such  facts  as  are  necessary  to  authorize 
the  tribunal  to  act  *  •  •  The  Jurisdic- 
tion exercised  in  condemnation  cases  is 
always  of  a  special  character.  The  pro- 
ceeding^ are  to  be  conducted  according  to 
a  certain  prescribed  mode."  In  the  case  at 
bar  no  petition  was  filed  In  this  proceeding, 
as  required  by  section  2  of  the  eminent 
domain  act  2  Starr  &  G.  Ann.  St  (2d  Ed.) 
p.  1763. 

Counsel  for  appellee  seem  to  be  under 
the  Impression  that  tbe  filing  of  the  petition 
in  this  preceding  for  the  organization  of  the 
levee  and  drainage  district  Is  such  a  filing  of 
a  petition  as  will  meet  the  requirements  of 
the  eminent  domain  act  In  pursuance  of  this 
idea,  counsel  for  appellee  asked  the  court  to 
give,  and  the  court  did  give  in  their  behalf, 
an  Instruction  to  the  Jury  to  the  eftect  "that 
for  all  lands  taken  for  a  right  of  way  by  tbe 
levee  and  drainage  district  compensation  Is 
to  be  made  for  the  same  at  their  fair,  cash- 
market  value  at  the  time  of  filing  the  peti- 
tion." This  Instruction  was  clearly  errone- 
ous. No  other  petition  was  filed  in  the  pro- 
ceeding at  bar,  except  the  original  petition 
for  tbe  organization  of  a  drainage  district 
At  the  time  when  that  petition  was  filed, 
which  was  on  March  11,  1903,  no  drainage 
district  was  organized.  It  was  not  until  sub- 
sequently, to  wit  in  September,  1903,  that 
the  county  court  entered  an  order  declaring 
the  drainage  district  to  be  established  In  ac- 
cordance with  the  provisions  of  section  16  of 
the  act  of  May  29,  1879.  Tbe  original  peti- 
tion was  not  filed  by  an  existing  and  estab- 
lished drainage  district  but  by  certain  Indi- 
vidual property  owners,  asking  for  the  organ- 
isation of  a  district  Section  2  of  the  eminent 
domain  act  contemplates  a  petition,  filed  by 
an  already  existing  and  established  corpora- 
tion, vested  by  general  law  or  special  chart« 
with  the  power  to  condemn  property.  There- 
fore the  petition  filed  In  this  proceeding  on 
March  11,  1903,  before  the  organization  or 
establishment  of  tbe  drainage  district,  can- 
not be  regarded  as  In  any  sense  such  a  peti- 
tion as  is  contemplated  by  section  2  of  the 
eminent  domain  act.  It  is  the  doctrine  of  this 
court  that  the  compensation  to  be  paid  to  the 
property  owner,  when  his  property  is  con- 
demned, must  be  fixed  by  the  valuation  of  the 
property  at  the  time  of  tbe  filing  of  the  peti- 
tion, and  the  right  vested  In  the  condemning 
party,  upon  the  payment  of  the  compensation 
awarded  for  tbe  land,  relates  back  to  tbe 
time  of  filing  the  petition.  South  Park 
Com'rs  v.  Dunlevy,  91  111.  49;  Schrelber  v. 
Chicago  &  Evanston  Railroad  Co.,  115  IIL 
340,  3  N.  E.  427;  Chicago,  Evanston  &  Lake 
Superior  Railroad  Co.  v.  Catholic  Bishop,  119 
lU.  525,  10  N.  E.  372. 

The  only  petition  filed  In  this  proceeding, 
which  was  a  petition  by  property  owners,  and 
not  by  a  drainage  district,  is  a  petition  for 
the  organization  of  a  district  and  not  only 
falls  to  ask  any  such  relief  as  that  compensfi- 
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Hon  be  made  for  lands  taken  or  damaged,  but 
does  not  allege,  as  Is  required  by  section  2  of 
the  eminent  domain  act,  that  the  compensa- 
tion to  be  paid  caimot  be  agreed  upon  with 
appellant  In  Reed  y.  Ohio  &  Mississippi 
Railway  Co.,  126  HI.  48,  62,  17  N.  E.  807,  809, 
we  said:  "There  is  in  the  petition  and  proof 
In  this  case  a  total  want  of  any  reference  to 
the  jurisdictional  fact  of  the  inability  of  ap- 
pellee railway  company  to  agree  with  the 
landowner  as  to  the  compensation  to  be  paid. 
There  seems  to  have  been  no  effort  made  to 
purchase  the  land,  or  agree  on  the  compensa- 
tion or  price  to  be  paid  therefor,  before  resort- 
ing to  this  proceeding.  The  petition  was 
clearly  Insufficient  to  give  the  court  Juris- 
diction, or  to  entitle  the  appellee  company  to 
appropriate  appellant's  land."  After  the 
Vandalla  Levee  and  Drainage  District,  the 
appellee  herein,  had  been  organized,  It  had 
the  power  to  proceed  under  the  eminent 
domain  act  by  an  original  proceeding  to  con- 
demn the  property  of  the  appellant.  Cleve- 
land. Cincinnati,  Chicago  &  St  Louis  Rail- 
road Co,  V.  Drainage  District  213  111.  83, 
72  N.  E.  684.  This  was  not  an  original  pro- 
ceeding under  the  eminent  domain  act,  but  an 
attempt  to  Incorporate  the  provisions  of  the 
eminent  domain  act  into  the  levee  and  drain- 
age act  of  May  20,  1879,  and  to  make  use  of  a 
part  of  those  provisions,  without  taking  the 
steps  required  by  the  eminent  domain  act  to 
give  a  court  jurisdiction  to  undertake  the  con- 
demnation of  property. 

The  views  here  expressed  are  in  accord 
with  the  holding  of  this  court  In  Trigger  v. 
Drainage  Distiict,  supra,  where  the  appellant 
moved  to  submit  the  case  to  a  jury,  which 
motion  was  overruled,  and  the  court,  after 
using  the  language  above  quoted  from  that 
case,  said:  "The  county  court  had  no  power 
to  grant  the  motion  of  counsel  for  the  object- 
or to  impanel  a  special  Jury  to  hear  the  Issues 
formed  on  the  objections.  If  evils  or  bard- 
ships  result  from  the  statute,  the  remedy  is 
In  the  Legislature,  and  not  with  the  courts." 
The  character  of  the  proceedings,  and  the 
nature  of  the  verdict  rendered  by  the  Jury, 
show  that  there  was  a  mixing  up  and  com- 
mingling of  certain  requirements  of  the  em- 
inent domain  act  with  those  of  the  levee  and 
drainage  act  For  example,  the  verdict  of 
the  Jury  fixed  the  amounts  assessed  for  bene- 
fits. There  Is  no  provision  in  the  eminent 
domain  act  which  authorizes  any  assessment 
for  benefits.  The  object  of  that  act  is  merely 
to  ascertain  compensation  for  land  taken  or 
damaged  for  a  public  purpose.  The  verdict 
of  the  Jury  shows  that  they  assessed  benefits, 
not  only  against  the  land  of  the  appellant 
which  was  not  taken  for  the  improvement  in 
question,  but  they  assessed  benefits  against 
the  14  acres  of  land  which  were  taken  by  the 
district  for  the  Improvement.  In  other  words, 
appellant  was  required  to  pay  benefits,  not 
only  tot  his  own  land,  but  for  the  land  which 
bad  been  taken  from  him  for  the  purposes  of 


the  district  and  which,  If  properly  taken, 
necessarily  belonged  to  the  district,  and  not 
to  appellant. 

Another  serious  error  committed  by  the 
court  below  was  In  Instructing  the  jury  for 
the  appellee  that  the  assessment  roll  of  the 
district,  which  had  been  admitted  In  evi- 
dence before  the  jury,  made  out  a  prima 
facie  case  for  the  district  or  was  prima  facie 
evidence  to  sustain  the  assessment  for  bene- 
fits upon  all  the  tracts  of  land  in  controversy, 
etc.  The  assessment  roll  was  made  under 
the  provisions  of  the  act  of  May  29,  1879, 
which  this  court  has  declared  to  be  unconsti- 
tutional. It  could  only  have  been  made  under 
those  provisions  of  the  act  of  May  29,  1879, 
which  provide  for  the  making  of  assess- 
ments by  commissioners,  or  under  those 
other  provisions  which  require  the  making 
of  assessments  by  a  jury  organized  as  the 
Jury  is  required  to  be  organized  under  said 
act  The  amounts  of  compensation  awarded 
by  the  Jury  In  their  verdict  as  damages  for 
the  14  acres  of  appellant's  property  which 
were  taken  by  the  district  are  the  same  as 
the  amounts  specified  In  the  assessment  roll. 
The  efTect  of  the  instruction  above  referred 
to  In  regard  to  the  assessment  roll  was  to  In- 
duce the  Jury  to  find  the  amount  of  compen- 
sation to  be  awarded  to  appellant  to  be  such 
as  was  specified  in  the  assessment  roll,  and 
not  such  as  was  proper  according  to  their 
own  Judgment 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  Judgment  of  the  county 
court  Is  erroneous.  Accordingly  sudi  Judg- 
ment is  reversed,  and  the  cause  is  remanded 
to  that  court  for  further  proceedings  In  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 


(Z17  111.  IM) 

FAIRBANKS  et  aL  v.  CARLE  et  aL 

(Supreme  Court  of  Illinois.    Oct  24,  1005.) 

i.  C0T7BTS  —  Appellate   Jxtbisdioiion— Ac- 
tion Involving  Freehold. 

Where  plaintiff  files  a  bill  in  aid  of  execu- 
tion to  subject  real  estate  to  the  lien  of  a 
judgment  it  does  not  involve  a  freehold,  bo  as 
to  give  the  Supreme  Court  jurisdiction  on  ap- 
peal, though  the  bill  seeks  to  have  the  legal 
title,  standing  in  the  name  of  another  person, 
declared  to  be  In  the  Judgment  debtor. 
2.  Appeal— Dismissal. 

The  Supreme  Court  will  dismiss  an  ap- 
peal of  its  own  motion,  where  the  record  shows 
that  it  should  have  been  taken  to  the  Appellate 
Court 

Appeal  tram  Circuit  Conrt  Piatt  Oovnty; 
Solon  Phllbrick,  Judge. 

Bill  by  William  a  Carle  against  William 
D.  Fairbanks  and  others.  Decree  for  plain- 
tiff, and  Fairbanks  and  certain  other  of  the 
defendants  appeal.    Dismissed. 

Charles  F.  Mansfield,  for  appellant  Faliw 
banks,  Herrick  &  Herrick  and  Lemoa  A 
Lemon,  for  appellees. 
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GABTWBIGHT,  a  X  The  appellee  Wil- 
liam R.  Carle  filed  his  bill  In  this  case  in  the 
drcalt  court  of  Piatt  county  against  appel- 
lants In  aid  of  an  execution,  alleging  that  he 
had  recovered  a  judgment  against  Luther  M. 
Fairbanks,  one  of  the  defendants;  that  exe- 
catlon  had  been  Issued  and  returned  "No 
property  found" ;  that  an  alias  execution  was 
Issued  and  levied  upon  the  real  estate  de- 
scribed tn  the  bill;  that  the  record  title  to 
nid  real  estate  appeared  to  be  In  the  defend- 
ant William  D.  Fairbanks,  but  he  was  not 
the  tme  owner  thereof;  that  the  Judgment 
debtor,  Luther  M.  Fairbanks,  purchased  the 
real  estate  from  James  M.  Crosby ;  that  Wil- 
liam D.  Fairbanks  paid  no  part  of  the  con- 
sideration for  said  real  estate ;  and  that  the 
title  was  made  to  appear  In  him  for  the  pur- 
pose of  defrauding  the  creditors  of  Luther  M. 
Fairbanks.  The  bill  made  certain  mortga- 
gees defendants,  alleging  that  the  Hens  of 
the  mortgages  executed  to  them  by  William 
D.  Fairbanks  were  not  Hens  on  the  premises 
as  against  complainant  and  were  subordinate 
to  his  rights.  The  bill  prayed  that  Luther  M. 
Fairbanks  be  decreed  to  be  the  owner  of  the 
real  estate,  and  the  title  to  be  In  him,  and 
that  complainant  be  authorized  to  proceed 
against  the  said  real  estate  for  satisfaction 
of  his  Judgment.  Luther  M.  Fairbanks  was 
defaulted.  Willalm  D.  Fairbanks  answered, 
denying  the  allegations  of  the  bill,  and  al- 
leging that  he  paid  the  entire  consideration 
for  the  real  estate,  and  that  the  legal  and 
equitable  title  thereto  was  In  him.  A  mort- 
gagee answered  and  filed  a  cross-blll  to  fore- 
close her  mortgage.  The  cause  was  heard  by 
the  court,  and  a  decree  was  entered  finding 
that  the  allegations  of  the  original  bill  re- 
lating to  the  Judgments,  the  issue  and  return 
of  an  execution,  and  the  Issue  and  levy  of  an 
alias  execution  were  true;  that  the  record 
title  to  the  real  estate  was  In  the  defendant 
WlUIam  I>.  Fairbanks,  but  that  In  equity  It 
was  owned  Jointly  by  William  D.  Fairbanks 
and  Luther  M,  Fairbanks,  each  owning  an  un- 
divided one-half  interest  The  court,  by  the 
decree,  further  found  that  the  real  estate 
was  subject  to  the  mortgage  described  In  the 
cross-bill ;  that  the  complainant  tn  the  origi- 
nal bill  had  a  Hen  on  the  undivided  one-half 
Interest  of  the  real  estate  owned  by  Luther 
IL  Fairbanks,  subject  only  to  the  prior  Hen 
of  said  mortgage ;  and  that  complainant  was 
entitled  to  have  said  undivided  one-half  In- 
terest of  Luther  M.  Fairbanks  sold  In  satis- 
faction of  his  Judgment  The  decree  pro- 
vided for  foreclosure  of  the  mortgage  and  a 
sale,  and  It  was  ordered  and  decreed  that 
defendant  have  leave  to  proceed  with  his 
levy  and  sale  under  the  execution,  and  that 
he  liave  a  right  to  redeem  from  any  sale 
made  under  the  mortgage.  The  defendants 
Luther  M.  Fairbanks  and  WlHlam  D.  Fair- 
banks prayed  and  perfected  an  appeal  from 
that  decree  to  this  court 

The  appeal  will  be  dismissed.    A  bill  in  aid 
of  an  execution  for  the  purpose  of  subjecting 


real  estate  to  the  lien  of  a  Judgment  and  sat- 
isfying the  execution  does  not  Involve  a 
freehold.  One  party  will  not  necessarily 
gain  and  the  other  lose  a  freehold  estate  as 
the  result  of  the  suit,  and  the  only  question 
relating  to  the  title  is  whether  the  land  is 
subject  to  the  Hen  asserted  by  the  complain- 
ant Hupp  V.  Hupp,  153  IlL  490,  39  N.  E. 
124;  Moshier  v.  Reynolds,  156  111.  72,  39  N. 
B.  621;  Prlngle  v.  James,  185  111.  274,  56 
N.  B.  1055 ;  First  Nat  Bank  v.  Vest  187  111. 
389,  68  N.  B.  229.  This  suit  is  not  a  contest 
over  the  title  of  the  land  by  William  D.  Fair- 
banks, the  holder  of  the  record  title,  and  Lu- 
ther M.  Fairbanks,  or  the  complainant  The 
bill  did  not  assert  title  In  the  complainant 
or  attempt  to  obtain  a  transfer  of  title  from 
the  defendants,  or  either  of  them,  but  sought 
to  subject  the  lands  to  the  Hen  of  the  com- 
plainant's judgment  on  the  grotmd  that  Lu- 
ther M.  Fairbanks  was  In  equity  the  owner 
of  the  premises,  and  complainant  was  entitled 
to  have  satisfaction  «f  his  Judgment  out  of 
them.  If  the  decree  establishing  the  Hen 
against  an  undivided  one-half  of  the  real 
estate  should  be  enforced.  It  will  not  nec- 
essarily result  in  William  D.  Fairbanks  los- 
ing, or  any  one  else  gaining,  a  freehold  es- 
tate. Either  William  D.  Fairbanks  or  Luther 
M.  Fairbanks  can  pay  the  Judgment  and  re- 
Ueve  the  lands  from  the  Hen,  or  either  may 
redeem  after  a  sale.  The  eflFect  of  the  de- 
cree Is  not  to  recover  a  freehold  estate  or 
transfer  such  an  estate,  and  the  freehold  can 
only  pass  by  a  sale  of  the  land  on  execution, 
a  failure  to  redeem,  and  the  making  and  de- 
Uvery  of  a  deed  by  the  sheriff.  The  court 
could  not  establish  the  lien  without  determin- 
ing that  Luther  M.  Fairbanks  had  some  title 
or  Interest  In  the  real  estate  which  was  sub- 
ject to  the  lien,  but  that  was  only  Incidental 
to  the  purpose  of  the  suit  It  makes  no  dif- 
ference, on  the  question  whether  the  free- 
hold is  Involved,  whether  the  conveyance 
to  William  D.  Fairbanks  was  made  by  Lu- 
ther M.  Fairbanks,  or  by  Crosby.  A  convey- 
ance by  a  debtor,  which  is  void  as  against  a 
creditor  under  the  statute  of  frauds,  may  be 
set  aside;  but  that  is  not  the  only  form  of 
a  creditors'  bill  to  subject  property  to  the 
lien  of  a  judgment  Any  property  not  ex- 
empt from  execution,  in  which  a  judgment 
debtor  has  a  property  right  or  equitable  in- 
terest, may  be  reached  by  a  creditors'  bill. 
The  question  in  either  case  is  whether  the 
property  is  subject  to  the  lien.  If  it  appears 
from  an  examination  of  the  record  In  a 
cause  that  an  appeal  should  have  been  taken 
to  the  Appellate  Court  this  court  will  take 
notice  of  the  question  of  jurisdiction  and  dis- 
miss the  appeal  of  Its  own  motion.  Wright  v. 
People,  92  111.  606;  City  of  Virginia  y. 
Glpps  Brewing  Co.,  186  III.  616,  27  N.  E. 
196.  In  such  case  It  makes  no  difference 
whether  a  motion  to  dismiss  has  been  made 
or  not,  or  what  action  was  taken  upon  the 
motion.  The  appeal  is  dismissed. 
Appeal  dismissed.  ^^r^r^]^ 
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KBAUSB  T.  NOI/TB. 


(Supreme  C!ourt  of  Illinois.    Oct.  24,  1905.) 

1.  Ejkctment— Title  or  Plaintiff. 

Where  plaintiff  in  ejectment  claims  .title 
In  fee,  he  must  show  a  fee-simple  title, '  and 
not  an  equitable  one. 

[Ed.  Note. — For  cases  in  point,  see  yol.  17, 
Cent.  Dig.  Ejectment,  §§  18,  56,  224.] 

2.  Saue. 

Where,  in  ejectment,  there  is  no  proof  of 
common  source  nor  possession  by  plaintiff  of 
the  land  in  controversy,  by  himself  or  by  any 

Srior  grantor  under  whom  he  claims,  he  must 
eraign  title  from  the  government. 
[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent.  Dig.  Ejectment,  §  17.] 
8.  JnoouENT— Res  Judicata. 

Where  a  permanent  survey  of  land  was  had 
under  Laws  1901,  p.  307,  and  a  decree  entered, 
such  decree  is  not  res  judicata  upon  the  ques- 
tion of  title,  but  only  estops  the  parties  to  the 
proceedings  from  claiming  that  the  boundaries 
under  the  decree  are  not  those  originally  es- 
tablished by  the  government  surveyors. 

Appeal  (Tom  Circuit  Court,  Calhoun  Coun- 
ty;   Thomas  N.   Meban,  Judge. 

Action  by  Charles  F.  Noltc  against  Henry 
Krause.  Judgment  for  plaintiff,  and  defend- 
ant appeala    Reversed. 

This  Is  an  action  of  ejectment,  commenced 
by  the  appellee  against  the  appellant  In  the 
circuit  court  of  Calhoun  county  on  September 
27,  1904,  to  recover  a  certain  strip  of  land, 
described  In  the  declaration  as  "a  strip  of 
land  off  the  east  side  of  the  northeast  quar- 
ter of  the  southwest  quarter  about  fifteen 
feet  wide  at  the  south  end  and  about  ten  feet 
wide  at  the  north  end  of  said  strip  of  land. 
In  section  11,  In  township  13  south,  range  2 
west  of  the  fourth  principal  meridian,"  etc. 
Plaintiff  alleges  in  his  declaration  that,  on 
October  15, 1902,  he  was  In  possession  of  said 
strip  of  land.  The  plea  of  not  guilty  was 
filed.  Jury  was  waived  by  agreement,  and 
the  cause  was  tried  before  the  court  without 
a  Jury.  The  finding  of  the  court  was  In 
favor  of  appellee,  plaintiff  below,  and  against 
appellant,  defendant  below,  and  that  appellee 
was  the  owner  In  fee  of  the  strip  of  land  de- 
scribed in  the  declaration,  and  entitled  to  the 
possession  tbereot  Motion  to  set  aside  the 
finding  and  for  a  new  trial  was  overruled, 
and  judgment  was  rendered  on  the  finding. 
The  present  appeal  is  prosecuted  from  such 
judgment  Appellee,  Nolte,  Is  the  owner  of 
the  E.  1^  of  the  S.  W.  ^  of  said  section  11,  con- 
taining 80  acres.  Appellant,  Krause,  Is  the 
owner  of  the  N.  %  of  the  S.  B.  ^  of  said  sec- 
tion 11.  Appellee,  Nolte,  Is  also  the  owner  of 
20  acres  In  the  N.  W.  comer  of  the  S.  %  of  the 
S.  B.  %  of  section  11.  The  farm  of  appellant, 
consisting  of  80  acres,  lies  east  of  the  80-acre 
tract  owned  by  appellee,  and  north  of  the  20- 
acre  tract  owned  by  appellee.  It  Is  claimed 
by  the  appellant  that  he  owns  up  to  the  west 
line  of  the  strip  described  In  the  declaration, 
and  that  the  whole  of  the  strip  Is  owned  by 
himself,  while  the  appellee  claims  that  the 
trn«  boundary  line  between  his  farm  and 


that  of  appellant  Is  the  east  line  of  said 
strip.  In  which  case  the  strip  would  be  a  part 
of  the  land  of  appellee. 

Charles  J.  Macauley  (Thomas  F.  Ferns, 
of  counsel),  for  appellant  T.  J.  Selby,  for 
appellee. 

MA6RUDBR,  J.  (after  stating  the  facts). 
The  proof  shows  conclusively  that  the  appel- 
lee, plaintiff  below,  was  never  In  possession 
of  the  strip  of  land  In  controversy  between 
himself  and  the  appellant  Not  only  was  the 
appellee  never  in  possession  of  the  strip,  but 
be  did  not  show  himself  to  be  the  owner  of 
the  government  title  to  the  strip  In  question. 
The  first  deed  Introduced  by  appellee  was  a 
warranty  deed  by  Alanson  Fuller  and  wife, 
dated  September  27,  1858,  to  one  Frederick 
Battlea  Appellee  tlien  showed  title  from 
Battles  to  himself,  but  he  did  not  prove  title 
from  the  government  to  Fuller.  As  appellee 
did  not  show  that  he  was  ever  In  possession 
of  the  strip,  and  did  not  connect  himself  with 
any  prior  grantor  who  was  In  possession  of 
It,  It  was  Incumbent  upon  him  to  deralgn  title 
from  the  government  to  himself.  "Ordina- 
rily the  plaintiff's  title  Is  shown  by  proof  of 
direct  grant  from  the  government,  or  by  a 
connected  chain  of  title  back  to  the  govern- 
ment or  to  some  grantor  In  possession."  10 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  4S4; 
Brandenburg  v.  Selgfried,  75  Ind.  669;  Jack- 
son Lumber  Co.  t.  McCreary  (Ala.)  34  South. 
851 ;  Esker  v.  Heffeman,  159  IlL  38,  41  N.  B. 
Ills.  Nor  did  the  appellee  prove  that  there 
was  any  common  source  of  title  under  which 
he  and  appellant  claimed.  In  an  action  of 
ejectment  the  plaintiff  Is  bound  to  recover  on 
the  strength  of  his  own  title,  and  not  on  the 
weakness  of  that  of  bis  adversary.  Claiming 
title  In  fee  simple,  he  must  show  In  himself 
a  fee-simple  title  at  law,  as  distinguished 
from  an  equitable  title.  Whltford  v.  Drexel, 
118  111.  600,  9  N.  B.  268 ;  Barrett  ▼.  Hinckley, 
124  111.  32,  14  N.  E.  863,  7  Am.  St  Rep.  331 ; 
Esker  v.  Heffeman,  supra.  The  proof  In 
the  case  was  clear  and  conclusive  that  the 
grantor  of  the  appellant  August  Krause,  ap- 
pellant's father,  purchased  the  N.  ^  of  the 
S.  E.  ^  of  said  section  11  in  1856  from  one 
Kinder,  and  received  a  deed  therefor  from 
Kinder  In  1864.  August  Krause  sold  and 
deeded  the  N.  ^  of  the  S.  E.  ^  to  the  ap- 
pellant, his  son,  on  January  4,  1898.  The 
proof  shows  that  August  Krause  and  the 
appellant  v&ee  In  possession  of  the  strip 
in  question  for  more  than  20  years  prior  to 
the  beginning  of  this  suit  August  Krause 
had  a  fence  upon  the  west  side  of  the  strip 
and  on  the  western  boimdary  line  thereof 
from  1856  down  to  1898,  and  the  strip  re- 
mained Inclosed  with  appellant's  land,  by  a 
fence  on  the  west  line  thereof,  from  1898 
down  to  the  time  of  the  beginning  of  this 
suit  In  other  words,  the  appellant  clearly 
established  a  defense  to  the  action  of  appel- 
lee upon  the  ground  of  possession  pader  Jthe 
20  years' statute  of  limitation.       'O^lC 
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Appellee  claims,  bowever,  that  he  is  en- 
titled to  recover  by  reason  of  a  decree  ren- 
dered by  the  circuit  court  of  Calhoun  county 
at  the  April  term,  1004,  In  a  proceeding 
Instituted  by  the  api)ellee  under  "An  act 
to  provide  for  the  permanent  survey  of 
lands,"  approved  May  10,  1901  (4  Starr  &  a 
Ann.  St  1902,  p.  1240,  c  133).  The  trial 
com-t  permitted  the  appellee  to  'Introduce 
In  evidence  the  proceedings  Instituted  under 
the  act  In  question,  for  the  purpose  of  es- 
tabllBhing  the  boundary  line  between  the 
lands  in  question.  At  the  October  term, 
1903,  appellee  filed  a  petition  in  the  circuit 
court,  setting  up  that  he  was  the  owner  of 
the  B.  %  of  said  S.  W.  ^,  and  also  the  20 
acres  above  described;  that  appellant  was 
the  owner  of  the  N.  %  of  said  S.  B.  %,  and 
that  one  Charles  Weineke  was  the  owner  in 
fee  of  the  remainder  of  the  80-acre  tract, 
of  which  the  20  acres  owned  by  appellee 
was  a  part ;  that  the  comers  and  boundaries 
of  said  adjacent  tracts  of  land  were  In 
dispute,  and  that  he  was  desirous  of  having 
said  comers  and  boundary  lines  permanent- 
ly re-established;  that  he  applied  to  Krause 
and  Weineke  to  enter  Into  a  written  agree- 
ment for  a  survey  to  permanently  establish 
said  line  and  corners  between  them  and  bim 
of  said  adjacent  lands,  and  to  abide  by  said 
survey  to  be  made  by  a  competent  surveyor, 
but  that  Krause  and  Weineke  refused  to 
enter  Into  such  an  agreement;  and  the  peti- 
tion then  prayed  the  court  to  appoint  a  com- 
mission of  three  surveyors,  entirely  dis- 
interested, and  asked  that  said  commission 
be  required  to  make  said  survey  and  report 
their  proceedings,  etc.  On  October  16,  1903, 
the  court  made  an  order,  finding  that  Wein- 
eke and  Krause  had  refused  to  make  the 
agreement  referred  to  in  the  petition,  and 
that  appellee  had  given  the  notice  required 
to  be  given  by  said  act  of  the  application  to 
the  court  for  the  appointment  of  a  commis- 
sion of  surveyors  to  make  survey  of  and  to 
permanently  establish  said  corners  and 
boundaries ;  and  In  said  order  the  court  ap- 
pointed John  A.  Earley,  of  Calhoun  county, 
Thornton  6.  Capps,  of  Green  county,  and 
Walter  C.  Hansen,  of  Jersey  county,  three 
Borveyors,  to  act  as  said  commission  for  the 
'  purpose  of  surveying  and  permanently  es- 
tablishing the  true  corner  of  said  section  11, 
and  the  true  boundary  line  running  south 
from  the  center  of  said  section,  and  the  true 
comer  at  said  last-mentioned  point  at  the 
south  terminus  of  said  boundary  line  be- 
tween the  landowners,  Nolte,  Weineke,  and 
Krause.  The  order  directed  that  the  com- 
mission should  proceed  to  make  a  survey 
and  report  their  proceedings,  accompanying 
their  report  by  a  plat  and  notes  of  said  sur- 
vey, and  that  the  commission  might  adminis- 
ter an  oath  and  take  evidence  and  incorpo- 
rate the  same  with  their  survey,  etc.  Two 
of  the  surveyors  made  a  report,  to  wit,  Ear- 
ley  and  Capps,  but  Hansell  did  not  make 
tbe  survey  nor  join  In  the  report;  the  sur- 


vey having  beep  aade  In  his  absence,  as  he 
was  engaged  In  a  survey  elsewhere.  The  re- 
port was  accompanied  by  a  plat,  as  directed. 
The  report  found.  In  substance,  that  the 
eastern  boundary  line  of  the  strip  in  ques- 
tion was  tbe  true  boundary  line  between  the 
farms.  On  April  13,  1904,  the  court  entered 
a  decree  reciting  that  the  cause  came  on  to 
be  heard  on  the  report  of  the  commission  of 
surveyors,  except  Hansell,  theretofore  ap- 
pointed by  the  court  to  survey  and  establish 
the  corners  and  boundary  lines  above  men- 
tioned, and  In  said  decree  it  was  recited 
that  the  court  bad  examined  tbe  report, 
and  that  no  objections  had  been  filed  to  the 
approval  of  the  same,  and  that  no  exceptions 
bad  been  taken  thereto,  and  It  was  there- 
upon ordered  and  decreed  that  the  report  be 
approved  and  confirmed,  and  that  the  cor- 
ners and  boundary  lines  established  In  said 
survey  and  report  should,  unless  appealed 
from  in  30  days,  be  held  as  permanently  and 
unalterably  established  according  to  the  sur- 
vey; and  It  was  therein  wdered  that  the 
costs  of  the  proceeding  be  divided  equally 
among  the  parties  thereto. 

Tbe  appellant  never  entered  his  appear- 
ance In  the  proceeding  for  the  purpose  of 
having  the  boundary  line  between  tbe  farm 
of  himself  and  appellee. located,  and  default 
was  entered  against  him.  It  was  contended 
by  tbe  appellee,  upon  the  trial  In  the  court 
below,  that,  as  appellant  filed  no  exceptions 
to  the  report  of  survey  as  made  by  the  two 
surveyors,  the  decree  of  the  court  approving 
that  survey  and  report  was  binding  and 
conclusive  upon  appellant,  and  that  appel- 
lant is  estopped  from  claiming  or  asserting 
title  to  the  land  In  controversy  in  this  suit 
In  other  words,  the  principal  question  pre- 
sented by  the  record  in  this  case  is  whether 
the  question  of  title  to  tbe  strip  of  land  In 
controversy  was  passed  upon  and  determined 
by  the  circuit  court  in  Its  decree  rendered  at 
tbe  April  term,  1904,  approving  a  surveyors' 
report,  made  by  two  of  the  commission  of 
three  surveyors,  appointed  by  said  court  at 
the  October  term,  1903,  thereof  to  make  a 
survey  and  locate  tbe  boundary  line  betwfeen 
tbe  farms  of  appellant  and  appellee.  We 
are  of  opinion  that  tbe  court  erred  in  hold- 
ing that  the  decree  rendered  In  tbe  proceed- 
ing for  the  establishment  of  the  boundary 
line  was  conclusive  upon  the  appellant  upon 
tbe  question  of  title  to  tbe  strip.  Tbe  act 
of  May  10,  1901,  Is  the  same  as  the  act  of 
March  25,  1869,  upon  the  same  subject 
Gross'  St  IlL  1871,  pp.  726,  727.  In  con- 
struing the  latter  act  this  court  said  In 
Martz  v.  Williams,  67  111.  306,  that  "It  no- 
where confers  power  on  the  commissioners 
to  establish  new  corners  or  run  new  bound- 
ary lines,  but  simply  to  re-establish  those 
once  established  by  the  United  States."  AU- 
mon  V.  Stevens,  68  111.  89.  In  Irvln  v.  Rot- 
ramel,  68  111.  11,  In  speaking  of  this,  same  act 
of  March,  1869,  it  Is  said:  "It  Is  evident 
from  this  section,   and.   hide^^^g.^ 
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wbole  tenor  of  the  act,  Its  object  Is  to  pro- 
Tide  means  by  which  lost  corners  may  be  re- 
stored and  placed  where  they  properly  be- 
long according  to  the  original  snrvey." 
What  was  said  in  the  cases  thus  referred  to 
in  regard  to  the  act  of  March,  1809,  applies 
to  the  act  of  May  10,  1901.  The  object  of 
the  latter  act  Is  merely  to  restore  and  re- 
establish the  corners  and  boundary  lines 
once  established  by  the  United  States.  This 
being  80,  the  proceeding  Is  not  one  for  the 
purpose  of  establishing  the  title  of  the  par- 
ties to  any  iwrtlon  or  portions  of  the  proper- 
ty as  to  which  a  boundary  line  la  to  be  re- 
stored. Establishing  title  Is  an  entirely  dif- 
ferent matter  from  re-establishing  and  re- 
storing lost  corners  or  disputed  boundaries. 

The  decree  In  the  proceeding  under  the  act 
of  May  10,  1001,  cannot  be  set  np  as  an  es- 
toppel agai^ist  appellant,  or  as  res  Judicata 
upon  the  question  of  title.  "For  obvioua 
reasons,  a  Judgment  cannot  be  conclusive  as 
to  a  matter  which  was  not  In  Issue  in  the 
former  action,  and  which  could  not  properly 
have  been  litigated  therein."  24  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  775,  77a  In 
Smith  ▼.  Rountree,  185  111.  219,  223,  56  N. 
B.  1130,  1131,  we  said:  "A  Judgment  in  a 
former  proceeding  is  an  estoppel  only  where 
it  appears  from  the  face  of  the  record,  or  by 
extrinsic  evidence,  that  the  precise  matter  in 
controversy  in  the  suit  at  bar  was  raised  and 
determined  In  .the  proceeding  which  is  urged 
as  an  estoppel.  Sawyer  v.  Nelson,  160  111. 
629,  43  N.  E.  728.  A  Judgment  in  a  former 
proceeding  between  the  same  parties  only 
bars  subsequent  action  on  matters  actually 
settled  by  It  •  •  •  The  estoppel  of  a 
Judgment  extends  only  to  the  questions  In- 
volved in  the  Issue,  and  not  to  any  Incidental 
matter,  though  it  may  have  arisen  and  been 
passed  upon."  The  decree  rendered  by  the 
court  In  the  application  made  to  the  court 
under  the  act  of  1901  could  not  have  the 
effect  of  an  estoppel  In  the  present  action  of 
ejectment,  unless  the  title  to  the  strip  here 
in  controversy  was  directly  in  issue  and 
determined  there.  That  It  was  not  in  issue, 
and  was  not  determined,  appears  from  the 
recital  of  those  proceedings  as  above  made. 
Upon  the  principle  that  the  estoppel  only 
extends  to  the  question  directly  involved  in 
the  issue,  and  not  to  incidental  or 'collateral 
matters  which  may  have  arisen,  the  court 
had  no  Jurisdiction  to  try  the  title  to  the 
strip  in  controversy  in  the  proceeding  to  es- 
tablish the  comers  and  boundary,  nor  was 
such  title  tried  as  the  decree  indicates. 

In  King  V.  Brlgham,  23  Or.  275,  31  Pac. 
601,  18  li.  R.  A.  361,  where  the  same  conten- 
tion was  made  as  is  made  here,  that  by  a 
decree  in  a  former  suit  locating  and  estab- 
lishing the  boundary  lines  between  the  farms 
of  the  two  contestants  the  question  of  title 
to  the  land  between  the  lines  claimed  by  the 
parties  to  that  proceeding  was  determined, 
and  that  the  plaintiff  in  an  action  brought 
to  quiet  title  to  the  strip  of  land  between 


said  lines  so  claimed  was  by  said  decree  es- 
topped to  assert  or  claim  title  to  said  strip, 
it  was  said :  "The  controversy  was  as  to  the 
true  location  of  the  line,  and  not  the  title  to 
the  strip  of  land  lying  between  the  different 
lines  alleged  by  the  parties,  and  consequently 
the  title  to  It,  not  being  in  issue,  was  not  ad- 
judicated, and  cannot  operate  as  an  estoppel 
or  bar  to  the  present  suit"  In  the  same 
case  It  was  said  by  the  court  In  reference 
to  the  proceeding  to  establish  the  boundary : 
"The  object  of  the  suit  therefore,  is  to  as- 
certain the  true  boundary  line  between  the 
contiguous  estates,  and  not  to  try  the  ques- 
tion of  title  on  either  side  of  the  boundary. 
It  follows,  then,  that  the  statute  does  not  un- 
dertake to  transfer  to  the  jurisdiction  of 
equity  cases  of  disputed  boundary,  which  in- 
volve questions  of  title  and  belong  to  the  com- 
mon-law jurisdiction.  A  statute  of  that  kind 
would  be  clearly  subject  to  the  objection  of 
violating  the  constitutional  right  of  the  de- 
fendant to  a  trial  by  jury;  but  the  statute 
does  give  jurisdiction  to  try  cases  of  disputed 
boundary  l>etween  the  owners  of  adjoining 
lands  arising  from  other  causes  than  an 
equity  superinduced  by  the  act  of  the  par- 
ties." In  Russell  v.  Senior,  118  Ind.  520,  21 
N.  B.  292,  it  was  said  that  "a  landowner  who 
submits  to  a  survey  does  not  by  so  doing 
lose  any  of  his  land.  In  submitting  to  a  sur- 
vey he  does  not  surrender  any  valid  title  that 
he  may  have,  no  matter  how  It  may  have  been 
acquired.  In  not  objecting  to  a  survey  he 
does  not  put  himself  in  the  position  of  sur- 
rendering his  land,  or  any  part  of  It"  See, 
also,  Cleveland  v.  Obenchain,  107  Ind.  591, 
8  N.  E.  624.  In  Riggs  v.  Riley,  113  Ind.  208, 
16  N.  B.  253,  It  was  held  that  "a  survey  es- 
tablishing a  line  between  adjoining  land- 
owners will  not  defeat  a  title  previously  per- 
fected by  adverse  possession  for  more  than 
20  years,  nor  revive  the  right  of  the  original 
owner.  •  •  •  All  that  a  survey  does  Is 
to  establish  the  line,  and  It  does  not  deter- 
mine the  title  to  the  real  estate."  Russell 
T.  Senior,  supra.  So,  in  the  case  at  bar,  the 
appellant  established  in  the  court  below  a 
title  previously  perfected  by  adverse  posses- 
sion for  more  than  20  years.  Ck)nsequently 
the  survey  made  by  the  commission  of  two 
surveyors  in  the  former  proceeding  could  not 
have  the  effect  of  defeating  such  title.  In 
Love  v.  Morrill,  19  Or.  548,  24  Paa  916,-  It 
was  said:  "A  court  of  equity  will  not  try 
title  to  land  in  a  suit  to  establish  bound- 
aries. This  question,  being  purely  legal,  was 
one  for  the  courts  of  law,  assisted  as  they 
are  In  respect  to  the  findings  of  fact  by  a 
Jury."  In  West  Hartford  Eccl.  Society  v. 
First  Baptist  Church,  35  Conn.  119,  the  Su- 
preme Court  of  Connecticut  speaking  of  a 
proceeding  to  fix  a  boundary  line  between 
two  adjoining  proprietors,  said:  "The 
object  is  not  to  try  the  question  of  title  on 
either  side  of  the  line,  bat  to  mark  the  place 
of  the  old  line,  where  the  ancient  monuments 
are  gone."    In  Washln^^^C^v^J^g,^ 
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11  B.  L  65^  it  was  said :  "Law  and  equity 
do  not  undertake  to  do  the  same  things.  For 
Instance,  in  an  action  of  ejectment,  the  osten- 
sible object  is,  not  to  define  the  boundaries 
of  the  dose,  but  to  recover  possession.  In 
doing  this  it  may  become  necessary  inciden- 
tally to  determine  the  boundaries,  but  it  is  not 
the  purpose  of  the  suit.  In  equity  the  object 
of  the  bill  is  to  ascertain  and  fix  the  bound- 
aries, without  reference  to  the  possession, 
and  without  affecting  any  legal  rights  that 
either  of   the    parties  may  have    acquired. 

•  •  •  We  think,  however,  that  the  court 
lost  sight  of  the  reel  purpose  of  such  acts, 
which    is    simply  to    restore  lost    bounds. 

*  *  *  It  may  be  asked,  of  what  avail  is  It 
to  do  this,  if  no  conclusion  follows  as  to  title 
or  possession?  But  this  Is  a  question  with 
wttich  we  have  nothing  to  do,  as  it  affects 
the  wisdom  of  the  law."  In  Mosman  v. 
Sanford,  52  Conn.  23,  in  construing  a  law  in 
substance  the  same  as  the  act  of  May  10, 
1901,  it  was  said :  "It  is  very  clear  that  the 
statute  did  not  intend  to  conclude  the  parties 
to  a  proceeding  under  it  upon  a  question  of 
title.  •  •  •  Its  whole  object  is  the  res- 
toration of  lost  boundaries." 

The  appellant  established  his  defense  under 
the  statute  of  limitations  by  showing  pos- 
session of  the  strip  in  question  by  himself 
and  his  grantors  for  more  than  20  years. 
In  other  words,  appellant  occupied  and  claim- 
ed to  own  the  land  up  to  the  western  bound- 
ary line  of  the  strip  In  question,  believing 
such  western  boundary  line  to  be  the  true 
line  between  his  farm  and  that  of  appellee 
and  the  latter's  grantors;  and,  although 
such  line  may  not  be  the  true  one,  yet,  bay- 
ing owned  and  claimed  the  land  up  to  it 
for  more  than  20  years,  he  has  acquired  title 
to  such  strip  by  adverse  possession.  In  Grim 
V.  Murphy,  110  III.  271,  where  an  adjoining 
proprietor  took  possession  of  and  Improved 
the  land  up  to  a  fence,  believing  it  to  be  with- 
in the  line  and  claiming  to  the  fence,  this 
court  said:  "If  he  believed  the  fence  was 
wlthtn  the  boundary  of  the  true  line,  and  took 
possession.  Improved,  and  occupied  It  under 
that  belief,  then  the  possession  would  be  ad- 
verse." In  Mosman  v.  Sanford,  supra,  it 
was  also  said:  "If  an  adjoining  owner  has 
by  an  encroaching  adverse  possession  gained 
title  to  a  strip  of  his  neighbor's  land,  that 
title  is  Just  as  good  after  the  legal  restoration 
of  the  lost  bounds  as  before."  The  effect  of 
the  decree  entered  In  the  proceeding  under 
the  act  of  1901  is  simply  that  the  lines  and 
comers  located  by  the  commission  of  sur- 
veyors must  be  considered  and  taken  as  the 
government  corners  and  lines;  and  any 
party  to  a  suit  begun  for  the  purpose  of  hav- 
ing the  question  of  title  to  the  lands  on 
either  side  of  those  lines  determined  will  be 
estopped  from  asserting  or  claiming  that  the 
comers  or  lines  so  located  by  the  commission 
of  scrveyors  were  not  in  the  same  place  as 
were  the  lines  and  corners  located  and  es- 
tablished by  the  government  surveyors.  This 
Is  the  construction  that  has  been  put  upon 


similar  statutes  by  the  courts  of  other  states. 

The  appellant  makes  other  points  against 
the  validity  of  the  decree  admitted  in  evi- 
dence, to  wit,  that  the  court  had  no  authority 
to  approve  a  report  made  by  two  snrv^ors 
when  three  were  appointed,  and  that  the 
surveyors  in  their  report  failed  to  locate  and 
establish  the  exterior  comers  and  lines  of 
section  11  before  locating  the  interior  corners 
and  lines,  as  was  held  to  be  necessary  in 
Irvln  V.  Rotramel,  supra.  It  is,  however, 
unnecessary  to  discuss  or  pass  an  opinion 
upon  these  other  points  thus  urged  by  counsel. 
Being  of  the  opinion  that  the  court  erred  In 
holding  that  the  decree  in  the  proceeding 
Instituted  by  appellee  under  the  act  of  1901 
was  conclusive  upon  the  appellant  as  to  the 
question  of  title,  we  bold  that  the  Judgment 
of  the  circuit  court  In  favor  of  the  plaintiff 
as  the  owner  of  the  fee-simple  title,  and  giv- 
ing him  the  right  of  recovery  as  such  owner, 
requires  a  reversal.  Accordingly,  the  Judg- 
ment of  the  circuit  court  Is  reversed,  and 
the  cause  Is  remanded  to  that  court  for  fur- 
ther proceedings  In  accordance  with  the  Tiewi 
herein  expressed. 

Reversed  and  remanded. 


(m  111.  352) 

CONNECTICUT  MUT.   LirB   INS.   CO.  T. 

CITY  or  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  MURICIFAI,     OOBPOBATIONB  —  PUBUO     lU- 
PBOVEMENTS — ObDINANCB. 

Where  an  asseasment  ordinance  for  catch- 
basin  covers  describes  them  as  of  a  certain 
weight  and  of  the  same  sIes  and  pattern  aa 
those  used  in  new  work  In  the  city  of  Chicago 
during  the  year  1902,  the  description  is  suf- 
ficient. 

2.  Sake— Engineeb's  Estiuate. 

Where  the  engineer's  estimate  of  the  cost 
of  a  local  improvement  gives  the  property  own- 
ers a  general  idea  of  the  cost  of  the  substantial 
elements  of  the  improvement,  it  is  sufficiently 
itemized. 

[Ed.  Note. — For  cases  in  point,  see  voL  36, 
Cent.  Dig.  Municipal  Corporations,  {  793.] 
8.  Same— Gbade. 

An  ordinance  which  fixes  the  grade  of  the 
curb  at  each  of  the  streets  inteisecting  the 
street  to  be  improved,  and  states  that  the  gi-ades 
at  tlie  intermediate  points  will  be  a  line  drawn 
from  the  grade  fixed  at  one  intersection  to  the 
grade  fixed  at  another  intersection,  Is  not  de- 
fective as  failing  to  fix  the  grade. 
4.  Same— Descbiftion  or  Pbofbbtt— Amend- 
ment. 

Under  Local  Improvement  Act  1897,  {{ 
47,  48,  S2  (Hnrd's  Rev.  St.  1903,  p.  402),  where 
the  subdivision  nnder  which  certain  lots  were 
assessed  has  been  set  aside  in  equity,  the  county 
court  has  power  to  change  the  description  In 
the  assessment  rolls  from  lots  and  blocks  in 
accordance  with  such  subdivision  to  acre  prop- 
erty, and  confirm  the  assessment  nnder  the  new 
description,  where  no  motion  was  made  to  re- 
refer  the  roll  for  a  new  assessment,  and  there 
was  no  objection  that  the  assessment  was  ex- 
cessive. 

Appeal   from  Co<jk  County   Court;  W.  EL 
Hlnebaugh,  Jndae.       og tzed  by  V^OOgLC 
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Action  by  the  city  of  Chicago  against  the 
Connecticut  Mutual  life  Insurance  Com- 
pany. Judgment  for  plalntUf,  and  defend- 
ant appeals.    Affirmed. 

Louis  M.  Greeley,  for  appellant  Robert 
Redfield  and  Frank  Johnston  (Edgar  Bron- 
Bon  Tolman,  Corp.  Counsel,  of  counsel),  for 
appellee. 

HAND,  J.  This  was  an  application  in 
the  county  court  of  Cook  county  for  the  con- 
firmation of  a  special  assessment  to  defray 
the  cost  of  Improving  West  Fiftieth  street, 
from  South  Morgan  street  to  South  Ash- 
land avenue,  In  the  city  of  Chicago.  The 
appellant  appeared  and  filed  objections  to 
the  confirmation  of  the  assessment  as  to  its 
property,  which  were  overruled,  and  the  as- 
sessment was  confirmed;  and  it  has  pros- 
ecuted an  appeal  to  this  court 

It  is  first  contended  that  the  catch-basin 
covers  provided  for  by  the  ordinance  to  be 
put  in  as  a  part  of  the  improvement  are  not 
sufl;iclently  described.  The  ordinance,  after 
providing  for  four  new  catch-basins,  proceeds 
as  follows:  "Each  of  said  catch-basins  shall 
be  provided  with  a  cast  iron  cover,  with  a  pro- 
jecting lip  to  receive  the  water  from  the  gut- 
ters, each  of  which  covers  shall  weigh  four 
hundred  and  seventy  pounds,  and  shall  be  of 
the  same  size  and  pattern  as  those  used  in 
new  work  by  the  city  of  Chicago  during  the 
year  1002."  The  question  here  raised  was 
considered  in  the  case  of  Lanphere  v.  City 
of  Chicago,  212  111.  440,  72  N.  E.  ^6,  and 
there  decided  adversely  to  the  contention  of 
the  appellant  Under  the  authority  of  that 
case  the  description  of  the  catch-basin  covers 
found  in  the  ordinance  was  sufficient 

It  is  next  contended  the  estimate  of  the 
engineer  of  the  cost  of  the  improvement  was 
not  sufficiently  itemized.  It  was  in  the  fol- 
lowing form:' 

Sandstone  curbstones  on  limestone  blocks, 

7,720  lineal  feet,  at  76  cents )  6,790  00 

Paving  with  eight  Inches  of  blast  tomace 
slag,  three  Inches  of  limestone,  and 
three  Inches  of  granite,  bonded  with 
gravel,  one-half  inch  of  granite  screen- 
ings, 17,170  square  yards  at  11.50 25,755  00 

Adjustment  ot  sewers,  catch-basins,  and 
manholes,  and  constructing  four  new 
catch-baslDS 1,465  00 

Total $33,000  00 

The  estimate  of  the  cost  of  the  improve- 
ment made  by  the  engineer,  found  in  the  rec- 
ord and  incorporated  in  the  opinion  in  Hul- 
bert  V.  City  of  Chicago,  213  111.  452,  72  N.  E. 
1097,  was  substantially  in  the  same  f6rm  as 
the  engineer's  estimate  in  tliis  case,  and  the 
estimate  was  there  held  to  be  sufficient.  What 
was  said  on  that  subject  in  that  case  was 
referred  to  with  approval  in  Clark  v.  CBty  of 
Chicago,  214  111.  318,  73  N.  E.  358.  The  en- 
gineer's estimate,  as  itemized  by  him,  was 
sufficiently  specific  to  give  the  property  own- 
er a  general  idea  of  what  it  was  estimated 
the  substantial,  component  elements  of  the 
improvement  would  •cost  That  was  a  sub- 
stantial  compliance  with   the  statute,   and 


sufficient  Hulbert  v.  City  of  Chicago,  supra; 
Clark  T.  City  of  Chicago,  supra.  - 

It  is  further  contended  that  the  ordinance 
Is  insufficient,  on  the  ground  that  it  does  not 
sufficiently  establish  the  grade  of  the  street 
as  it  is  said  it  establishes  the  grade  at  the 
intersecting  streets,  but  not  at  the  inter- 
mediate points  between  the  intersections. 
The  ordinance,  after  providing  for  the  setting 
of  curbstones  on  each  side  of  the  roadway, 
is  as  follows:  "Said  curbstone  shall  be  set  so 
that  the  top  edge  of  the  same  shall  coincide 
with  the  grade  of  said  West  Fiftieth  street 
between  said  points  [the  east  line  of  South 
Morgan  street  and  the  east  curb  line  of 
South  Ashland  avenue],  which  grade  is  here- 
by established  as  follows,  to  wit:  Intersection 
of  South  Ashland  avenue,  16.0  feet  above 
datum;  at  a  line  parallel  with  and  121  feet 
east  of  the  east  line  of  South  Ashland  avenue. 
14.5  feet  above  datum;  intersection  of  Justine 
street,  13.5  feet  above  datum:  intersection  of 
Lafiin  street  13.5  feet  above  datum;  Inter- 
section of  Bishop  street  13.5  feet  above 
datum.  •  •  •  The  above  heights,  as  fix- 
ed, shall  be  measured  from  the  plane  of  low 
water  in  Lake  Michigan  of  A.  D.  1847,  as 
established  by  the  trustees  of  the  Illinois  & 
Michigan  Canal  and  adopted  by  the  Iat6 
board  of  drainage  commissioners  and  by  the 
late  board  of  public  works  of  the  dty  of 
Chicago,  and  now  represented  by  the  ordi- 
nance of  July  11,  A.  D.  1896,  relating  to  the 
corrected  elevation  of  the  old  Llnd  Block 
benchmark,  which  determines  the  base  or 
datum  for  city  levels."  Counsel  for  appel- 
lant insists  that  the  ordinance  establishes  the 
grade  of  Fiftieth  street  only  at  the  inter- 
section of  cross  streets.  We  do  not  think 
that  the  ordinance  is  defective  in  this  re- 
spect The  actual  construction  to  be  placed 
upon  its  language  is  that  the  grades  at  the 
intermediate  points  will  be  a  line  drawn  from 
the  grade  fixed  at  one  intersection  to  the 
grade  fixed  at  another  intersection.  The  or- 
dinance must  be  viewed  as  a  whole,  and  one 
part  or  section  may  be  referred  to  for  the 
purpose  of  explaining  another  part  or  secUon. 
McChesney  v.  City  of  Chicago,  173  111.  75, 
60  X.  E.  191.  It  Is  not  necessary  to  set  out 
the  details  of  the  grade  of  every  street  which 
is  to  be  improved  by  special  assessment  or 
special  taxation.  "A  reference  to  an  ordi- 
nance, monument  instrument  or  other  fixed 
thing  that  locates  and  witnesses  that  grade 
will  sufllce."  City  of  CarllnviUe  v.  McClure, 
156  III.  492,  41  N.  E.  169.  While  it  is  true 
that  the  street  grade  can  only  be  established 
by  an  ordinance  of  the  dty,  "reference  to  the 
established  grade  of  a  street  to  be  improved, 
which  has  been  established  by  another  ordi- 
nance, is  a  sufficient  specification  of  the 
grade."  Craig  v.  People,  193  111.  199,  61  N. 
E.  1072;  Claflin  v.  City  of  Chicago.  178  111. 
549,  53  N.  E.  339.  The  ordinance  here  under 
consideration  contains  such  a  reference  to 
the  established  grade  as  is  above  referred  to. 

It  is  also  urged  on  behalf  of  the  appellant 
Digitized  by  VjOOQ IC 
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that  the  estimate  of  the  cost  of  the  Improye- 
ment  made  by  the  engineer  was  Illegal  in 
Including  what  are  called  the  "May  street 
and  Carpenter  street  returns."  It  appeared 
upon  the  trial,  from  a  decree  entered  In  a 
burnt  records  suit  ofFered  In  evidence,  that 
May  and  Carpenter  streets,  as  shown  upon 
the  plat  of  Wlndetf  8  Addition,  where  appel- 
lant's property  was  located,  were  closed  from 
Fiftieth  street  north  by  such  decree.  Ap- 
pellant called  one  Green,  an  assistant  city 
engineer,  and  proposed  to  prove  by  him  that 
he  made  the  computations  and  figures  for  the 
establishment  of  the  cost,  and  that  such  esti- 
mate included  the  cost  of  curbing  the  "street 
returns"  of  both  May  and  Carpenter  streets. 
The  estimate  of  cost  Introduced  In  evidence 
was  made  and  signed  by  C.  D.  Hill,  engi- 
neer of  the  board  of  local  improvements. 
Whether  or  not  the  trial  court  erred  in  ex- 
cluding the  proposed  evidence  of  the  wit- 
ness Green  upon  this  subject,  it  is  sufflcent 
to  say  that  Green  did  testify  that  he  did  not 
know  whether  Hill,  the  engineer  who  made 
the  estimate,  included  the  cost  of  curbing 
and  paving  said  "street  returns"  or  not. 
There  does  not  appear  to  be  in  the  record 
any  evidence  that  the  estimate  included 
items  not  provided  for  in  the  ordinance. 
The  objection  Is  therefore  without  force. 

It  Is  also  objected  that  the  trial  court 
erred  in  recasting  the  assessment  roll  by 
striking  out  the  lot  and  block  descriptions, 
and  assessing  the  aggregate  of  the  lot  and 
block  assessment  against  the  nnsubdivldcd 
tract  By  the  original  assessment  roll,  as 
returned  into  court  by  the  superintendent 
of  special  assessments,  the  property  of  appel- 
lant was  assessed  as  certain  lots  and  parts 
of  lots  In  certain  blocks  and  parts  of  certain 
bloidcs  in  Wlndett's  Addition  to  Chicago.  In 
support  of  its  objection  to  this  mode  of  as- 
sessing its  property,  the  appellant  introduced 
in  evidence  the  proceedings  and  decree  ren- 
dered in  said  burnt  records  proceedings  for 
the  purpose  of  establishing  its  title.  By  the 
decree  in  that  suit,  Wlndett's  Addition  to 
Chicago,  being  a  subdivision  of  the  S.  %  of 
the  N.  W.  %  of  the  N.  E.  %  and  the  N.% 
of  the  S.  W.  Vi.  of  the  N.  E.  %  of  section  8, 
township  38  N.,  range  14  B.  of  the  third  P.  M., 
was  declared  to  be  null  and  void  and  a  cloud 
upon  appellant's  title.  After  it  was  thus 
proved  that  Wlndetf  s  Subdivision  had  been 
set  aside  as  null  and  void,  the  court  enter- 
ed an  order  recasting  the  assessment  roil, 
a-id  changed  the  description  of  the  property 
of  appellant  as  being  certain  lots  and  parts 
of  lots  and  blocks  In  Wlndett's  Subdivision 
to  a  description  of  the  same  which  was  its 
description  as  nnsubdivided  property,  and 
the  property  of  the  appellant,  which  had 
been  assessed  as  about  56  separate  pieces 
of  property  in  a  subdivision  by  the  original 
assessment  roll,  was  reassessed  by  the  court 
as  a  10-acre  tract,  described  as  the  S.  ^  of 
the  N.  %  of  the  S.  W.  %  of  the  N.  B.  ^,  of 
section  8;  etc.    The  amount  assessed  upon 


this  10-acre  tract,  to  wit,  $5,364.70,  was  the 
same  as  the  aggregate  of  all  the  amounts 
assessed  against  the  dlfTerent  lots  and  parts 
of  lots  described  In  the  original  assessment 
roll.  The  contention  of  the  appellant  Is 
that  the  court  should  have  referred  the  roll 
back  to  the  officer  who  made  It,  with  direc- 
tions to  him  to  revise  the  assessment  as  he 
might  deem  proper.  In  view  of  the  changed 
description.  It  Is  said  that,  if  this  had  been 
done,  the  amount  of  the  assessment  upon  the 
tract  may  not  have  been  the  same  as  the 
aggregate  amount  of  the  sums  assessed 
against  the  lots  and  blocks.  In  support  of 
tills  position  upon  this  branch  of  the  case, 
appellant  refers  to  the  case  of  Morrison  v. 
City  of  Chicago,  142  111.  660,  32  N.  E.  172. 
That  case,  however,  was  decided  before  tbc 
present  local  improvement  law  was  passed. 
Section  47  of  the  act  of  1897,  concerning  lo- 
cal improvements,  provides  that,  upon  ob- 
jection or  motion  for  that  purpose,  the  court 
may  inquire  "whether  or  not  the  assessment, 
86  made  and  returned,  Is  an  equitable  and 
Just  distribution  of  the  cost  of  said  improve- 
ment, first,  between  the  public  and  the  prop- 
erty ;  and  second,  among  the  parcels  of  prop- 
erty assessed.  The  court  shall  have  the 
power,  on  such  application  being  made,  to 
revise  and  correct  the  assessment  levied, 
to  change  or  modify  the  distribution  of  the 
total  cost  between  the  public  and  property 
benefited,  and  also  to  change  the  manner  of 
distribution  among  the  parcels  of  private 
property,  so  as  to  produce  a  Just  and  equi- 
table assessment  .  *  *  *  The  court  may 
either  make  such  correcttons  or  changes,  or 
determine  in  general  the  manner  in  which 
the  same  shall  be  made,  and  refer  the  assess- 
ment roll  to  the  person  filing  the  same  for 
revision  and  correction."  Hurd's  Rev.  St 
1903,  p.  402.  Section  48  of  the  same  act  pro- 
vides that,  upon  hearing  of  legral  objections, 
"the  court  shall  determine  all  questions  re- 
lating to  the  sufficiency  of  the  proceedings, 
the  distribution  of  the  cost  of  the  improve- 
ment between  the  public  and  the  property, 
and  of  the  benefits  between  the  different 
parcels  of  property  assessed,  ♦  ♦  *  and 
shall  thereupon  enter  an  order  in  accordance 
with  the  conclusions  it  shall  reach."  Section 
52  of  the  act  also  provides  that  the  court 
"shall  have  authority  to  modify,  alter, 
change,  annul  or  confirm  any  assessment  re- 
turned as  aforesaid,  in  addition  to  the  au- 
thority already  conferred  upon  It" 

Counsel  for  appellee  insist  that  under 
these  provisions  of  the  local  Improvement 
act  the  court  had  the  power  to  change  the 
description  of  the  property  assessed  in  the 
manner  already  stated;  there  being  no 
change  in  the  amount  of  the  assessment, 
the  only  difference  being  that  the  total 
amount  was  by  the  court  assessed  against 
one  tract,  whereas  the  original  assessment 
roll  apportioned  that  amount  among  different 
pieces  of  property.    The  appellant  did  not 

ask  the  court  to  re-refer  the  asaeflsmaatifiii^o 
Uigilized  ^TVjvJOvTC 
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and  the  objection  was  not  made  that  the  as- 
sessment was  excessive,  but  the  only  objec- 
tion urged  In  the  trial  court  was  that  the 
description  of  the  property  had  been  im- 
properly changed  by  the  court  We  think 
It  clear  from  the  sections  of  the  local  im- 
provement act  hereinbefore  set  out  that  the 
court  had  the  right  to  change  the  descrip- 
tion of 'the  property  of  appellant,  so  that  in 
the  original  assessment  roll,  as  finally  con- 
firmed, its  property  should  be  correctly  de- 
scribed, and  that,  the  appellant  having  fail- 
ed to  ask  the  court  to  re-refer  the  roll  to  the 
superintendent  to  recast  the  assessment,  and 
having  failed  to  raise  the  question  in  the 
trial  court  that  Its  property  was  assessed  for 
too  large  an  amount,  the  court  did  not  err 
in  correcting  said  description  so  that  the 
property  of  the  appellant  might  be  correctly 
described,  and  after  such  correction  con- 
firming the  assessment 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  county  court  will  be 
affirmed. 

Judgment  affirmed. 

(UT  m.  IM.) 
CHICAGO,  R.  I.  &  P.  R.  00.  r,  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Taxation  —  Raii-boads  —  Stateuerts     of 
Propebty— Penalties. 

Section  49  of  the  revenue  set  (8  Starr  4k 
O.  Ann.  St.  1896,  p.  3423,  c  120),  prescribing 
a  penalty  for  the  failure  of  a  railroad  to  file 
a  statement  with  the  county  clerk,  refers  to  the 
statement  or  schedule  showing  the  property  held 
tor  right  of  way,  and  the  length  of  tracts  and 
turnouts  and  tracts  of  land  through  which  the 
road  runs  (which  property  Is  afterwards  de- 
scribed as  "railroad  track*'),  which  is  required 
to  be  filed  by  section  41  of  the  act,  and  cannot 
be  extended  by  implication  to  include  the  fail- 
ore  to  report  the  value  of  the  railroad  track 
annually,  or  to  return  the  lists  of  rolling  stock 
required  to  be  returned  by  section  44,  or  to  the 
failure  to  make  the  list  or  schedule  of  personal 
property  or  real  estate,  which  is  required  to  be 
listed  by  section  46. 

2.  Statutes— Penal  Statutes— Cokstbuo- 

IION. 

Penal  statutes  are  to  be  strictly  construed, 
and  Quitters  and  things  which  are  not  clearly 
included  cannot  be  brought  within  the  operation 
of  such  statutes  by  construction. 
8.  PLEADino—DEvuKBEB— Waives— PiXADiRO 

OVEB. 

Pleading  over,  after  a  demurrer  to  the 
declaration  has  been  overruled,  constitutes  a 
waiver  of  the  right  to  move  in  arrest  on  the 
ground  specified  in  the  demurrer ;  but  defend- 
ant may  contend  on  appeal  that  the  declaration 
aided  by  verdict  is  not  sufficient  to  support  the 
judgment 
4.  Penalties— CowHTiTUTiowAi.  Pnovisios. 

Revenue  Act  (3  Starr  &  O.  Ann.  St  1896, 
p.  8423,  c.  120)  t  49,  prescribing  a  minimum 
penalty  of  $1,000  for  the  failure  of  a  railroad 
company  to  file  a  statement  as  to  its  property, 
is  not  repugnant  to  Const  art.  2,  |  11,  requiring 
ail  penalties  to  be  proportionate  to  the  nature 
of  the  offense. 

p.  Counts— Obounds  of  Jubibdiction— Con- 
btitutionalitt  ox  Statute  —  Questions 
Reviewable. 

Where  there  is  a  fairly  debatable  question 
presented  by  the  reoord  as  to  the  oonstltutionp 


ali^  of  a  statute,  the  Supreme  Court  may,  on 
a  direct  appeal,  consider  and  determine  all 
questions  arising  on  the  record. 

Appeal  from  Circuit  Court,  Mercer 
County;  Emery  O.  Graves,  Judge. 

Action  by  the  people  against  the  Chicago, 
Rock  Island  &  Padflc  Railway  Company. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Reversed. 

Jackson,  Hurst  ft  Stafford  and  McArthur 
&  Cooke,  for  appellant  Howland  J.  Hamlin 
and  William  J.  Graham,  for  the  People. 

BOGGS,  J.  In  an  action  In  debt,  insti- 
tuted by  the  appellee  against  the  appellant 
company  in  the  circuit  court  of  Mercer  coun- 
ty, judgment  was  entered  against  the  appel- 
lant company  in  the  sum  of  $1,000  as  a  pen- 
alty authorized  to  be  Imposed  by  the  conclud- 
ing sentence  of  section  49  of  chapter  120,  en- 
titled "Revenue"  (3  Starr  &  C.  Ann.  St  1808, 
p.  3423),  for  the  alleged  failure  on  the  part 
of  the  appellant  company  to  make  the  state- 
ment to  the  county  clerk  referred  to  therein. 
This  is  an  appeal  perfected  to  this  court  dt 
rectiy,  for  the  reason,  as  we  shall  hereafter 
see,  the  decision  involves  the  question  of  the 
constitutionality  of  said  penal  clause  of  said 
section  49. 

Sections  40  to  49,  inclusive,  of  said  chapter 
120,  commonly  called  the  "Revenue  Act,"  are 
to  be  considered  In  the  determination  of  the 
questions  arising  on  the  record.  Section  40 
requires  every  person,  company,  or  corpora- 
tion owning  or  operating  or  constructing  a 
railroad  to  return  sworn  lists  or  schedules 
of  the  taxable  property  of  such  railroad. 
Section  41  Is  as  follows:  'They  shall,  In  the 
month  of  May  of  the  year  1873,  and  at  the 
same  time  in  each  year  thereafter  when  re- 
quired, make  out  and  file  with  the  county 
clerks  of  the  respective  counties  in  which  the 
railroad  may  be  located,  a  statement  or 
schedule  showing  the  pr(H>erty  held  for  right 
of  way,  and  the. length  of  the  main  and  all 
side  and  Be<K>nd  tracts  and  turnouts  in  such 
county,  and  in  each  city,  town  and  village  In 
the  coun^,  through  or  into  which  the  road 
may  run,  and  describing  each  tract  of  land, 
other  than  a  city,  town  or  village  lot  through 
which  the  roa'd  may  run.  In  accordance  with 
the  United  States  surveys,  giving  the  width 
and  length  of  the  strip  of  land  held  In  each 
tract,  and  the  number  of  acres  thereof. 
They  shall  also  state  the  value  of  improve- 
ments and  stations  located  on  the  right  of 
way.  New  companies  shall  make  such  state- 
ment in  May  next  after  the  location  of  their 
roads.  When  such  statement  shall  have 
been  once  made,  It  shall  not  be-  necessary  to 
report  the  description  as  hereinbefore  re- 
quired, unless  directed  so  to  do  by  the  county 
board;  but  the  company  shall,  during  the 
month  of  May,  annually,  report  the  value  of 
such  property,  by  the  description  set  forth  in 
the  next  section  of  tills  act,  and  note  all  ad- 
ditions or  chajiges  In  such  right  o^  va^ju 
Digitized  by' 
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8haH  bare  occmred.**  Section  42  providea 
that  the  rlgbt  of  way,  main,  side,  second 
tracts  and  turnouts,  and  ImprorementB  of 
railroad  companies  on  such  right  of  way,  re- 
quired by  the  provisions  of  section  41  to  be 
particularly  described,  shall  be  deemed,  for 
tlie  purposes  of  taxation,  to  be  real  estate, 
and  shall  be  denominated  "railroad  track," 
and  shall  be  so  listed  and  valued;  and  It  pro- 
Tldee  further  for  a  convenient  and  condensed 
description  thereof  in  the  assessment  of  such 
property  and  when  same  Is  advertised  and 
flold  for  taxes.  Section  43  provides  that  the 
value  of  such  "railroad  track"  shall  be  listed 
and  taxed  in  the  various  municipalities  of 
the  state  In  proportion  that  the  length  of  the 
main  track  in  such  municipalities  bears  to  the 
whole  length  of  the  road  in  the  state,  except, 
etc.  Section  44  defines  certain  property  of 
railroad  companies,  which  shall  be  known, 
for  tbe  purposes  of  taxation,  as  "rolling 
stock,"  and  requires  that  the  person,  .com- 
pany, or  corporation  owning,  constructing, 
or  operating  a  railroad  in  this  state  shall,  in 
the  month  of  May  In  each  year,  return  a  "list 
or  schedule"  containing  a  correct,  detailed 
•Inventory  of  all  property  comprehended  with- 
in the  term  "rolling  stock,"  and  also  a  com- 
plete enumeration  of  the  locomotives  and 
cars  of  all  kinds  belonging  to  the  company. 
Section  45  prescribes  tbe  manner  In  which 
■ucb  "rolling  stock"  shall  be  listed  and  taxed 
In  the  several  taxing  dlstricta.  Section  46 
provides  that  the  tools  and  materials  for  re- 
pairs, and  all  other  personal  property  of  a 
railroad  company,  except  "rolling  stock," 
shall  be  "listed  and  assessed"  In  the  local 
taxing  district  in  which  it  may  be  on  the  1st 
day  of  May  of  each  year,  and  that  all  real 
estate  other  than  that  denominated  "railroad 
track"  shall  be,  listed  for  taxation  as  lands  or 
lots,  as  the  case  may  be.  Section  47  requires 
tbe  county  clerk  to  return  to  the  local  assess- 
or a  copy  of  the  "schedule  or  list"  of  the  real 
estate  other  than  that  known  as  "railroad 
track,"  and  of  the  personal  property  other 
ttum  that  designated  as  "rolling  stock,"  tbe 
same  to  be  assessed  by  the  assessor.  Sec- 
tions 48  and  49  are  as  follows: 

"Sec.  48.  At  the  same  time  that  the  lists 
or  schedules  are  hereinbefore  required  to  be 
returned  to  the  county  clerks,  the  person, 
company  or  corporation  running,  operating 
or  constructing  any  railroad  in  this  state, 
shall  return  to  the  Auditor  of  Public  Ac- 
connts  sworn  statements  or  schedules,  as  fol- 
lows: First  Of  the  property  denominated 
'railroad  track,'  giving  the  length  of  the  main 
and  side  or  second  tracts  and  turnouts,  and 
showing  the  proportions  In  each  county,  and 
the  total  In  the  state.  Second.  The  'rolling 
stock,'  giving  the  length  of  the  main  track  In 
each  county,  the  total  In  this  state,  and  the 
entire  length  of  the  road.  Third.  Showing 
the  number  of  ties  In  track  per  mile,  the 
weight  of  iron  or  steel  i>er  yard,  used  In 
main  and  side  tracks ;  what  Joints  or  chairs 
are  used  In  track,  the  ballasting  of  road, 
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whether  graveled  or  dirt,  the  number  and 
quality  of  buildings  or  other  structures  on 
"railroad  track,'  the  length  of  time  Iron  In 
track  has  been  used,  and  tbe  length  of  time 
the  road  has  been  built  Fourth.  A  state- 
ment or  schedule  showing  (1)  the  amount  of 
capital  stock  authorized  and  the  number  of 
shares  Into  which  such  capital  stock  is  di- 
vided; (2)  the  amount  of  capital  stock  paid 
up;  (3)  tbe  market  value,  or  If  no  market 
value,  then  the  actual  value  of  the  shares  of 
stock;, (4)  the  total  amount  of  all  indebted- 
ness, except  for  current  expenses  for  opera- 
ting the  road ;  (6 )  the  total  listed  valuation  of 
all  Itg  tangible  property  in  this  state.  Such 
schedule  shall  be  made  in  conformity  to  such 
instructions  and  forms  as  may  be  prescribed 
by  tbe  Auditor  of  Public  Accounts. 

"Sec.  49.  If  any  person,  company,  or  cor- 
poration owning,  operating  or  constructing 
any  railroad,  shall  neglect  to  return  to  the 
county  clerks  the  statements  or  schedules  re- 
quired to  be  retrimed  to  them,  the  property 
so  to  be  returned  and  assessed  by  the  assess- 
or shall  be  listed  and  assessed  as  other 
property.  In  case  of  failure  to  make  re- 
turns to  tbe  Auditor,  as  hereinbefore  pro- 
vided, the  Auditor,  with  the  assistance  of 
the  county  clerks  and  assessors,  when  he 
shall  require  such  assistance,  shall  as- 
certain the  necessary  facts  and  lay  the  same 
before  the  state  board  of  equalization.  In 
case  of  failure  to  make  said  statements, 
either  to  the  county  clerk  or  Auditor,  such 
corporation,  company  or  person  shall  for- 
teit,  as  a  penalty,  not  less  than  $1,000  nor 
more  than  $10,000  for  each  offense,  to  be 
recovered  in  any  proper  form  of  action,  In 
the  name  of  the  people  of  the  state  of  Illinois, 
and  paid  Into  the  state  treasury." 

The  recovery  of  the  penalty  of  $1,000 
awarded  In  the  case  at  bar  was  not  for  tbe 
refusal  of  the  appellant  company  to  list  or 
schedule  Its  property  fbr  taxation,  but  for  the 
failure  to  make  such  lists  or  schedules  within 
the  month  of  May,  190a  The  proper  lists 
or  schedules  were  filed  by  It  on  the  8d  day 
of  June,  1903.  The  penalty  to  be  Indicted 
Is,  to  adopt  the  language  of  said  section  ^, 
for  tbe  "failure  to  make  said  statements, 
either  to  tj>e  county  clerk  or  Auditor."  It 
will  be  observed  that  the  requirement  that 
"statements"  shall  be  made  is  to  be  found 
only  in  sections  41  and  48.  Section  48  re- 
lates to  statements  or  schedules  which  are 
to  be  made  to  the  Auditor  of  Public  Accounts. 
The  declaration  does  not  charge,  nor  does 
the  proof  relate  to,  any  supposed  failure  on 
the  part  of  the  appellant  company  to  make 
the  proper  statement  or  schedule  to  the  Au- 
ditor, but  only  to  an  alleged  failure  to  make 
such  statement  as  the  statute  requires  to  be 
made  to  the  county  clerk.  In  each  of  sections 
41  and  .48,  that  which  Is  to  be  made  Is  called 
a  "statement  or  schedule."  In  each  of  the 
sections  (41  and  48)  full  and  detailed  item- 
ized descriptions  of  the  property  to  be  assess- 
ed are  required  to  ^  ^ven.    The  Instrf^' 
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ment  required  to  be  made  by  each  of  these 
sections  partakes  of  the  nature  of  a  state- 
ment and  list  The  word  "schedule"  has  a 
meaning  as  the  equivalent  to  "Inventory." 
26  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  2; 
Standard  Diet  tit  "Schedule."  An  Inventory 
Is  a  list  or  catalogue  of  property  merely, 
without  attempt  to  describe  the  same  in  de- 
tail Peet  V.  Dakota  F.  &  M.  C!o.,  1  S.  D. 
462,  47  N.  W.  532 ;  Smith  v.  Com.  Ins.  Co., 
49  Wis.  327,  6  N.  W.  804 ;  Cramer  v.  Oppen- 
steln,  16  Colo.  498,  27  Pac.  713.  A  schedule 
of  property  for  taxation  is  a  list  of  assess- 
able articles  without  attempt  to  describe 
the  same  in  detail.  A  "statement"  is  de- 
fined to  be  "a  formal,  exact  detailed  pres- 
entation." Standard  Diet  tit  "Statement." 
A  statement  would  contain  all  that  would 
appear  in  a  schedule  or  list  but  would  con- 
tain minutiiB  and  matter  of  description  not 
necessary  to  a  schedule  or  inventory. 

That  portion  of  the  instriiment  which  is 
required  to  be  filed  by  section  41,  which  Is 
to  set  forth  a  detailed  description  of  the 
right  of  way,  the  main,  side,  and  second 
tracks  of  a  railroad,  etc.,  and  the  description 
of  each  tract  of  land  through  which  the 
road  runs,  in  accordance  with  the  United 
State  surveys,  eta.  Is  the  "statement"  for 
the  failure  to  make  which  a  penalty  is 
prescribed  by  the  proviso  to  section  49.  This 
Is  required  to  be  filed  on  the  1st  day  of  May, 
1873,  by  all  roads  then  in  existence,  and 
thereafter  by  railroads  subsequently  or- 
ganized and  constructed,  in  the  month  of 
May  next  after  the  location  of  the  new  road. 
"Lists  or  schedules"  of  the  "railroad  track" 
are  required  to  be  filed  annually  thereafter, 
but  that  which  is  to  be  known  as  the  "state- 
ment" for  the  failure  to  make  which  a 
penalty  Is  declared,  having  been  once  made, 
1b  not  again  required  to  be  made,  as  is 
expressly  declared  in  said  section  41,  unless 
required  by  the  county  board.  After  such 
statement  has  been  once  made,  the  only  duty 
thereafter  devolving  on  the  company  as  to 
the  property  of  which  a  detailed  description 
Is  given  in  the  statement,  and  to  which  the 
statute  gives  the  name  "railroad  track"  (sec- 
tion 42),  is  to  report  the  value  of  such  prop- 
erty, not  describing  it  as  In  the  statement 
but  by  the  name  "railroad  track."  The  pur- 
pose of  the  penalty,  so  far  as  involved  in 
this  case,  is  to  secure  the  filing  of  the  detailed 
description  of  the  property,  which  is  after- 
wards to  be  called  "railroad  track,"  in  order 
that  such  property  may  afterwards  be  legally 
descrllied  as  "railroad  track,"  and  compre- 
hended within  the  statutory  meaning  of  those 
words.  The  penal  clause  of  section  49  is 
directed  only  against  a  failure  to  "make  said 
statements,"  and  cannot  be  extended  by  im- 
plication to  Include  the  failure  to  report  the 
value  of  said  "railroad  track"  annually,  or  to 
return  the  lists  or  schedules  of  "rolling 
stock"  required  to  be  returned  each  year 
by  section  44,  or  to  the  failure  to  make  the 
list  or  schedule  of  the  personal  property 
and  real  estate  belonging  to  a  railroad  com- 


pany other  than  "rolling  stock"  and  "railroad 
track,"  which  is  required  to  be  listed  by 
section  46.  Section  48  requires  the  making 
of  a  return  to  the  State  Auditor,  which,  it 
will  be  observed,  is  a  statement  in  detail, 
and  not  a  mere  schedule  or  list  of  property 
for  taxation,  and  the  word  "statement"  is 
used  in  the  plural  in  the  penal  clause  of  the 
proviso  to  section  49  in  order  to  include  the 
statement  required  by  sections  41  and  48. 
Penal  statutes  are,  by  well-settled  prin- 
ciples of  law,  to  be  strictly  construed,  and 
matters  and  things  which  are  not  clearly 
Included  cannot  be  brought  within  the  opera- 
tion of  such  statutes  by  mere  construction. 
This  rule  of  construction  Is  stated  iu  the 
Illinois  Cya  Digest  (vol.  8,  pp.  980,  981), 
and  In  the  footnotes  are  there  collected  the 
many  decisions  rendered  by  this  court  in 
which  this  doctrine  of  construction  has  been 
declared  and  applied. 

The  declaration  contained  five  counts,  in 
none  of  which  was  It  charged  that  the  ap- 
pellant company  had  failed  to  comply  with 
the  statutory  requirement  with  reference  to 
the  filing  of  the  "statements"  required  by 
either  section  41  or  48.  The  declaration 
was  framed  upon  the  theory  that  the  report 
of  the  value  of  the  property  known  as  "rail- 
road track,"  required  by  the  concluding 
clause  of  section  41  to  be  annually  made,  and 
the  "lists  or  schedules"  of  property  known 
as  "rolling  stock,"  required  to  be  made  by 
the  provisions  of  section  44,  and  the  list  of 
X>er8onalty  and  real  estate  other  than  "rolling 
stock"  or  "railroad  tradt,"  required  by  sec- 
tion 46  to  be  made,  wore  "statements,"  for 
the  failure  to  file  which  the  penalty  of  not 
less  than  $1,000  nor  more  than  $10,000  was 
declared  by  the  penal  clause  of  section  49. 
As  we  have  seen,  this  is  an  erroneous  view 
as  to  the  meaning  of  the  word  "statements," 
as  used  in  said  penal  clause  of  section  49. 
The  declaration,  therefore,  did  not  in  tuaj 
of  the  counts  thereof,  state  any  cause  of  ac- 
tion whatever,  and  was  wholly  Insufficient 
to  support  the  Judgment 

The  appellant  company  presented  a  general 
demurrer  to  the  declaration,  but  the  court 
held  that  the  declaration  was  a  good  and  suf- 
ficient statement  of  a  cause  of  action,  and 
overruled  the  demurrer.  For  this  error  on 
the  part  of  the  trial  court  the  appellant  com- 
pany asks  that  the  Judgment  be  reversed. 
The  appellee  directs  the  attention  of  the  court 
to  the  fact  that  the  appellant  company  did  not 
abide  its  demurrer,  but  filed  the  general  issue 
and  submitted  the  cause  to  a  final  hearing 
on  the  facts,  and  insists  that  the  appellant 
company  must  be  deemed  to  have  waived  the 
right  to  Insist  in  the  trial  court  by  way  of  a 
motion  in  arrest  of  the  Judgment,  or  in  this 
court  by  an  assignment  of  error,  that  the 
trial  court  erred  in  overruling  the  demurrer. 
It  to  true  that  having  failed  to  abide  its  de- 
murrer, the  appellant  company  could  not 
again  urge  In  the  trial  court  by  way  of  a  mo- 
tion in  arrest  of  the  Judgment  that  the  dec- 
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laration  was  obnozlous  to  the  demurrer.  By 
filing  the  plea  to  the  merits,  the  appellant 
company  debarred  itself  of  the  right  to  move 
In  arrest  of  Judgment  for  the  same  reason 
raised  by  the  demurrer,  but  on  appeal  or  error 
the  appellant  company  may  assign  as  grounds 
for  reversing  the  Judgment,  as  Is  here  done, 
that  the  allegations  of  the  declaration,  and 
of  each  count  thereof,  do  not  state  a  cause 
of  action,  and  are  insufficient  to  support 
the  Judgment,  though  aided  by  the  verdict 
Marske  v.  Wlllard,  169  111.  276,  48  N.  B.  280; 
Chicago  &  Eastern  Illinois  Railroad  Go.  v. 
Hines,  132  lU.  161,  23  N.  B.  1021,  22  Am.  St 
Rep.  515;  Chicago  &  Alton  Railroad  Co.  v. 
Clausen.  173  111.  100,  50  N.  B.  680.  A  ver- 
dict will  aid  a  defective  statement  of  a  cause 
of  action,  but  does  not  cure  the  statement  of 
a  defective  cause  of  action. 

The  appellant  company  also  ui^s  that  the 
penal  clause  of  section  49  Is  unconstitutional, 
and  for  that  reason  invalid.  It  is  urged  that 
the  statutory  i)enalty  of  not  less  than  $1,000, 
prescribed  In  section  49  as  the  minimum 
penalty  to  be  Inflicted,  Is  so  excessive.  In  view 
of  the  omission  for  which  It  Is  to  be  Inflicted, 
that  the  statute  should  be  held  to  contra- 
vene that  portion  of  section  11  of  article  2  of 
the  Constitution  of  1870  which  declares  that 
"all  penalties  shall  be  proportioned  to  the 
nature  of  the  otFense."  As  we  have  hereinbe- 
fore seen,  the  penalty  prescribed  by  the  stat- 
ute Is  not  to  be  Inflicted  because  of  the  failure 
of  a  railroad  company  to  file  or  make  "lists 
or  schedules"  for  the  annual  assessment  and 
taxation  of  its  property,  but  for  the  failure 
to  make  the  "statements"  containing  the  de- 
tailed description  of  the  main,  side,  and  sec- 
ond tradLB  and  turnouts  In  eaCh  taxing  dis- 
trict and  a  description  of  each  tract  of  land 
other  than  a  city,  town,  or  village  lot  In  ac- 
cordance with  the  United  States  surveys, 
giving  the  width  and  length  of  each  strip 
of  land  in  each  tract  and  the  number  of  acres 
thereof,  as  required  by  section  41  to  be  made 
by  existing  roads  In  1873,  and  by  roads  sub- 
sequently constructed,  in  the  month  of  May 
next  thereafter,  or  the  "statements"  giving 
the  detailed  Information  to  the  Auditor  of 
Public  Accounts,  as  provided  in  section  48. 
The  purpose  to  be  effected  by  these  "state- 
ments" Is  to  obtain  the  legal  and  proper  de- 
scription and  full  and  complete  information 
of  property  having  very  great  taxable  value, 
and  which  should  yield  large  revenues  to  the 
state  and  to  the  taxing  districts  wherein 
such  property  Is  located.  Tbe  very  great 
Importance  ot  this  information  In  detail  as 
required,  and  within  the  time  prescribed.  Is 
apparent  upon  but  slight  consideration  of 
the  subject  The  amount  of  a  penalty  to  be 
inflicted  must  and  does  largely  rest  in  the 
sound  discretion  of  the  General  Assembly, 
and  It  Is  only  when  the  minimum  penalty 
Is  flagrantly  and  plainly  oppressive  and  dls- 
proportloned  to  the  offense  for  which  it  is 
Inflicted  that  the  courts  will  Interfere  and 
refuse  to  enforce  the  enactment    13  Am.  & 


Bng.  Ency.  of  Law  (2d  Ed.)  «0,  61.  The  en- 
actment of  the  penal  clause  in  question  does 
not  infringe  the  coa«titutlonal  provision  pro- 
hibiting penalties  not  proportioned  to  the 
offense. 

Though  we  do  not  sustain  the  contention 
of  the  appellant  company  in  its  insistence  on 
this  point  still  the  demurrer  to  the  declara- 
tion raised  the  point  (Shepherd  v.  City  of 
Sullivan,  166  111.  78,  46  N.  B.  720),  and  the 
record  presented  a  fairly  debatable  question 
as  to  the  constitutionality  of  the  enactment 
This  court  therefore,  possessed  Jurisdiction 
of  the  appeal  (Grlveau  v.  South  Chicago  City 
RaUway  Co.,  213  111.  633,  78  N.  E.  309),  and 
power  to  consider  and  Judicially  determine  all 
all  of  the  questions  arising  on  the  record. 
The  declaration  stated  no  cause  of  action 
whatever,  nor  did  the  evidence  disclose  any 
ground  for  the  infliction  of  the  penalty 
against  the  appellant  company.  The  Judg- 
ment is  therefore  reversed. 

Judgment  reversed. 


(217  III.  S68) 

PEOPLE  ex  rel.  HBALY,  State's  Atty.,  t. 

HUGQARD. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

AtTOBNBTS— DlSBABMENT— EVlnENCaE. 

Where  attorneys  conspired  to  return  a  bill 
for  divorce  for  their  client  on  grounds  which 
did  not  exist  to  their  own  knowledge,  and 
signed,  without  her  consent,  her  name  to  the 
bill  and  affidavit,  and  sought  to  obtain  service 
by  publication,  though  they  knew  that  re- 
spondent was  a  resident  of  the  state,  it  is 
ground  for  disbarment. 

Information  by  the  people,  on  the  relation 
of  John  J.  Realy,  against  Richard  Huggard, 
for  disbarment    Rule  made  absolute. 

John  J.  Healy,  State's  Atty.  (John  L. 
Fogle,  of  counsel),  for  relator.  Emil  A. 
Meyer,  for  respondent 

HAND,  J.  This  Is  an  information  filed  In 
this  court  by  John  J.  Healy,  state's  attorney 
of  Cook  county,  upon  the  relation  of  the 
grievance  committee  of  the  Chicago  Bar  As- 
sociation, for  the  disbarment  of  John  Oliver 
Wagner  and  Richard  Huggard.  A  rule  to 
show  cause  was  entered  at  the  February 
term,  1905,  and,  separate  answers  baring 
been  filed  by  the  respondents  at  the  March 
term,  upon  motion  of  said  state's  attorney 
the  rule  as  to  John  Oliver  Wagner  was 
made  absolute  upon  the  admissions  of  guilt 
contained  in  his  answer,  and  as  to  Richard 
Huggard  the  case  was  referred  to  one  of  the 
masters  in  chancery  ot  Cook  county  to  take 
the  evidence  and  report  the  same  to  this 
court  which  has  been  done  in  compliance 
with  such  order,  from  which  it  appears: 
That  in  the  month  of  March,  1904,  one  Phoe- 
be Morrison,  who  resided  in  the  city  of  Chi- 
cago, called  upon  Richard  Huggard,  then 
practicing  law  in  said  city,  to  consult  with 
him  In  regard  to  obtaining  a  decreev9t^4^ 
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Torce  from  her  hnsband,  Jease  A.  Morrison. 
She  Informed  Hnggard  tbat  ber  husband 
had  n^lected  ber  and  refused  to  support 
her,  but  stated  to  him  that  her  husband  had 
not  been  guilty  of  physical  violence  towards 
her,  and  was  not  addicted  to  the  ezcesslve 
use  of  Intoxicating  liquors.  She  also  stated 
to  Hnggard  that  her  husband  then  resided  at 
Byron,  Ogle  county.  111.  Hnggard  stated  his 
chargee  would  be  $50;  that  she  had  good 
grounds  for  divorce,  and  that  it  would  not 
be  necessary  to  notify  her  husband  personal- 
ly of  the  commencement  of  the  suit,  but 
that  he  would  publish  a  notice  of  the  com- 
mencement of  the  suit  in  a  newspaper  In 
the  city  of  Chicago  which  was  read  only  by 
lawyers;  and  tbat  ber  husband  would  not 
be  apt  to  see  the  notice  or  to  learn  of  the 
commencement  of  the  suit,  and  she  could  ob- 
tain a  decree  without  difficulty  and  much 
cheaper  than  though  he  had  personal  notice. 
Mrs.  Morrison  appears  to  have  acted  in  the 
utmost  good  faith,  and  informed  Huggard 
she  wanted  everything  done  right,  so  that  if 
she  obtained  a  decree  it  would  be  a  valid 
and  binding  one.  In  reply  to  which  Huggard 
informed  her  a  notice  to  her  husband  through 
a  newspaper  would  be  all  that  was  neces- 
sary. At  that  interview  Mrs.  Morrison  had 
no  money,  but  agreed  to  return  within  a 
few  days  and  pay  Huggard  a  retainer  and 
to  advance  the  necessary  costs,  when  It 
was  agreed  he  was  to  file  a  bill.  Some  two 
weeks  later  Mrs.  Morrison,  In  company  with 
a  friend  named  Julia  Matlack,  called  upon 
Huggard,  and  Mrs.  Morrison  paid  him  $25 
to  apply  on  fees,  and  informed  him  Miss 
Matlack  was  one  of  her  witnesses.  Huggard 
then  talked  with  Miss  Matlack  with  refer- 
ence to  the  case,  and  she  informed  him  she 
knew  Jesse  A.  Morrison;  that  he  lived  at 
Byron,  Ogle  county.  III;  that  he  had  neg- 
lected and  failed  to  properly  support  and 
provide  for  his  wife;  but  that  she  did  not 
know  of  his  having  committed  physical  vio- 
lence upon  her  or  that  he  was  given  to  the 
excessive  use  of  intoxicating  liquors.  After 
the  payment  of  the  $25  Huggard  informed 
Mrs.  Morrison  it  would  be  necessary  that 
she  pay  him  $10  in  addition  thereto  with 
which  to  pay  court  costs,  and  that  upon  the 
payment  of  that  amount  he  would  com- 
mence Bult.  A  few  days  afterwards,  at  the 
request  of  Mrs.  Morrison,  Miss  Matlack  call- 
ed upon  Huggard  and  paid  him  $10.  There- 
after Mrs.  Slorrlson  called  upon  Huggard 
and  Inquired  about  the  suit  In  April  a 
bill  for  divorce  was  filed  by  Huggard  and 
Wagner  in  the  office  of  the  clerk  of  the 
superior  court  of  Cook  county,  entitled 
"Phcebe  Morrison  v.  Jesse  A.  Morrison,"  in 
which  Jesse  A.  Morrison  was  charged  with 
extreme  and  repeated  cruelty,  two  specific 
Instances  of  which  were  fully  set  out,  and 
habitual  drunkenness,  and  an  affidavit  was 
filed  in  said  clerk's  office  purporting  to  be 
signed  by   Phoebe   Morrison  and  sworn  to 


1>efore  John  Oliver  Wagner,  notary  pnblle. 
which  stated  that  Jesse  A.  Morrison  was 
not  a  resident  of  the  state  of  Illinois,  and 
that  the  affiant  had  made  diligent  inquiry 
to  learn  his  place  of  residence  and  had  been 
unable  to  ascertain  the  same,  and  on  April 
8,  1901,  Huggard  and  Wagner  caused  to  be 
published  in  the  Chicago  Law  Journal  a 
notice  to  Jesse  A.  Morrison  of  the  pendency 
of  said  suit,  and  Huggard  delivered  to  Mra^ 
Morrison  a  copy  of  the  paper  containing  such 
notice,  and  on  June  7,  1004,  Huggard  by 
letter  notified  Mrs.  Morrison  to  appear  on 
the  following  Saturday,  wltli  her  witnesses, 
before  Judge  Brentano,  one  of  the  judges 
of  the  superior  court,  at  which  time  her 
case  would  be  heard.  Prior  to  the  time 
when  she  was  notified  by  Huggard  to  ap- 
pear before  Judge  Brentano  Mrs.  Morrison 
had  consulted  another  lawyer,  who  examined 
the  files  in  the  case  conmienced  by  Hnggard 
and  Wagner,  and,  upon  ascertaining  the 
grounds  for  divorce  stated  in  the  bill  and 
that  Jesse  A.  Morrison  was  being  proceeded 
against  as  a  nonresident,  Mrs.  Morrison  did 
not  appear  before  Judge  Brentano  in  re- 
sponse to  said  notice,  and  nothing  further 
was  done  in  the  case  commenced  by  Hug- 
jrard  and  Wagner. 

In  the  answer  filed  by  John  Oliver  Wagner, 
upon  which  the  rule  as  to  him  was  made 
absolute,  he  admitted  that  lie  signed  the 
name  of  Phoebe  Morrison  to  said  bill  con- 
taining the  charges  of  extreme  and  repeated  ■ 
cruelty  and  habitual  drunkenness,  and  to 
the  affidavit  of  nonresidence,  to  which  he 
attached  bis  Jurat  as  a  notary  public  with- 
out ever  having  seen  her,  and  without  her 
having  seen  said  bill  or  affidavit,  and  with- 
out her  knowledge  or  consent  Hia  testi- 
mony is  found  in  this  record,  he  having  been 
called  by  the  relators  as  a  witness  before 
the  master,  wherein  he  states  that  he  relied 
upon  the  statements  of  Huggard  when  he 
prepared  the  bill  charging  extreme  and  re- 
peated cruelty  and  babitoal  drunkenneM 
against  Jesse  A.  Morrisoo,  and  upon  infor- 
mation furnished  him  by  Huggard  when  he 
drew  the  affidavit  purporting  to  be  signed 
by  Mrs.  Morrison,  that  Jesse  A.  Morrison 
was  a  nonresidodt  of  the  state  of  Illinois, 
and  that  his  residence  npon  due  inquiry 
could  not  be  ascertained,  and  that  his  wrmig 
coDsiBted  in  signing  Mrs.  Morrison's  name 
to  the  bill  and  affidavit  without  her  knowl- 
edge or  consent  and  out  of  ber  presence. 
Hnggard  testified  before  the  master  that 
he  informed  Wagner  truthfully  of  Mrs. 
Morrison's  grounds  for  divorce,  as  he  under- 
stood such  groimds  from  her  statements  to 
to  him,  and  gave  to  Wagner  a  memorandum 
of  the  facts  prepared  by  him  the  first  time 
he  talked  with  Mrs.  Morrison,  and  that  he 
never  stated  to  Wagner  Jesse  A.  MorristHi 
was  a  nonresident  of  the  state  of  lUlnoia, 
and  that  upon  diligent  Inquiry  his  residence 
could  not  be  ascertained.    He  admits,  taow- 
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ew,  that  all  the  Informatloii  Wagner  had 
with  reference  to  the  case,  as  Wagner  never 
saw  Mrs.  Morrison  until  after  this  disbar- 
ment proceeding  was  commenced,  Wagner 
obtained  from  him,  and  that  be  knew  Jesse 
A.  Morrison  was  a  resident  of  the  state  of 
Illinois  and  that  be  was .  being  proceeded 
against  In  said  case  by  publication,  but 
se^s  to  excuse  his  conduct  by  saying  his 
practice  had  been  confined  mainly  to  the 
police  courts,  and  that  he  supposed  the 
law  permitted  service  by  publication  In  chan- 
cery cases  where  the  defendant  resided  out- 
side of  the  county  wherein  the  suit  was 
pending. 

We  have  carefully  read  and  considered 
the  evidence  found  In  this  record,  and  are 
Impressed  therefrom  with  the  conviction  that 
Hoggard  and  Wagner  entered  Into  a  con- 
spiracy to  file  a  bill  In  the  name  of  Mrs. 
Morrison  against  her  hnsband,  Jesse  A.  Mor- 
rison, on  the  ground  of  extreme  and  repeated 
cruelty  and  habitual  drunkenness,  when  they 
knew  such  grounds  did  not  exist,  and  to 
obtain  service  upon  said  Jesse  A.  Morrison 
In  that  suit  by  pnblicatlon,  although  they 
knew  he  was  a  resident  of  this  state,  and 
that  to  effect  such  conspiracy  they  prepared 
a  bill  charging  Jesse  A.  Morrison  with  ex- 
treme and  repeated  cruelty  and  habitual 
drunkenness,  and  an  affidavit  that  he  was 
a  nonresident  of  this  state,  and  signed  Mrs. 
Morrison's  name  thereto  without  her  knowl- 
edge or  consent,  and  John  Oliver  Wagner 
attached  his  Jurat  as  a  notary  public  to 
such  affidavit  and  filed  said  bill  and  affidavit 
in  the  clerk's  office  of  the  superior  court 
of  Oook  county,  and  published  notice  of  the 
pendency  of  such  .^nlt  lu  th<)  Chicago  Law 
Journal,  and  famished  Mrs.  Morrison  with 
a  copy  of  the  paper  containing  the  notice 
of  said  suit  and  notified  her  to  appear  in 
court  for  trlaL  Whether  they  expected  to 
obtain  a  decree,  or  that  the  coort,  upon 
bearing  the  evidence^  would  dismiss  the  bill 
for  want  of  equity,  does  not  appear;  but 
that  they  commenced  and  carried  on  said 
proceedings  with  a  view  to  obtain  from  Mrs. 
Morrison  the  $50  which  she  had  agreed  to 
pay  Huggard  for  obtaining  for  her  a  divorce, 
and  by  means  of  such  proceeding  obtained 
from  her  at  least  $25  of  said  amount,  which 
they  divided  between  themselves,  this  record 
clearly  sbowa 

Jobn  Oliver  Wagner  baa  admitted  bis 
guilt  in  this  proceeding  upon  the  record. 
While  Rldiard  Huggard  did  not  prepare 
the  papers  which  were  filed  in  court,  Mrs. 
Morrison  advised  with  him  and  he  collected 
$25  from  ber,  which  he  divided  with  Wagner. 
The  conduct  of  the  respondents  was  most 
nnprofeeslonal  and  merits  the  strongest  con- 
demnation. The  rule  as  to  Richard  Huggard 
will  be  made  absolute,  and  an  order  will  be 
entered  striking  his  name  from  the  roll  of 
attorneys  of  this  court, 

Bnle  made  absoluta 


(a.T  111.  128) 

CELLA  et  al.  r.  CHICAGO  &  W.  L  B.  00. 

(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Eminent   Domain— AppiAii—EEOOBD— NB- 
CKSsiTY  or  Bill  or  Exobfiions. 

The  ruling  on  a  motion  to  dismiss  a  peti- 
tion in  condemDation  proceedings  can  be  pre- 
served for  appellate  review  only  by  bill  of  ex- 
ceptions settled  at  the  term  when  the  ruling 
was  made,  or  within  snch  time  thereafter  as 
the  parties  may  have  agreed  upon  or  as  may 
have  been  allowed  by  the  court  at  that  term 
by  its  order  of  record. 

2.  EXOEFriONS,  BiLOL  01^— SlORATTTBB  AT  SUB- 
SEQUENT Tebu. 

Where  there  is  nothing  to  show  that  the 
parties  had  consented  to  the  signing  of  the  bill 
of  exceptions  at  a  subsequent  term,  or  that  the 
court  had  at  a  former  term  by  its  order  per- 
mitted the  bill  to  be  presented  and  signed  at 
such  subsequent  term,  matters  relating  to  ques- 
tions arising  prior  to  the  submission  of  the  case 
to  the  jury  will  be  expunged  from  a  bill  of  ex- 
ceptions presented  and  signed  at  a  term  sub- 
sequent to  that  at  which  the  ruling  on  such 
matters  was  made. 
8.  New  Teial— Geounds— Mattebs  Fbiob  to 

Tbial. 
Errors  regarding  motions  upon  pleadings, 
or  other  matters  arising  before  the  trial  is 
entered  upon,  are  not  ground  for  motion  for 
new  trial ;  but  such  motion  only  reaches  errors 
occurring  during  the  course  of  the  trial. 
4.  Eminent  Domain— Appeai/—Resebvation 

OF  Obounds  or  Revibw— Motions  in  Ab- 

best  of  Judoment. 

Only  such  errors  as  appear  or  should  ap- 
pear on  the  face  o(  the  record  can  be  urged  in 
arrest  of  judgment,  and  a  motion  in  arrest  does 
not  preserve  for  review  a  ruling  denying  a  mo- 
tion to  dismiss  a  petition  in  condemnation  pro- 
ceedings, on  the  ground  of  want  of  power  In  the 
petitioner,  tts  shown  by  certain  ordinances  and 
acceptances  thereof'  introduced  In  support  of 
the  motion. 

Appeal  from  Superior  Court,  Cook  County: 
Axel  Chytraus,  Judge. 

Condemnation  proceedings  by  the  Chicago- 
&  Western  Indiana  Railroad  Company  against 
Louis  A.  Cells  and  others.    From  a  Judg- 
ment of  condemnation,  defendants  appeal. 
Affirmed. 

This  18  a  petition  tor  condemnation,  filed 
on  May  23,  1902,  in  the  superior  court  of 
Cook  counix  by  the  appellee  railroad  com- 
pany against  one  John  O.  Cella,  the  owner 
of  the  property  sought  to  be  condemned. 
During  the  pendency  of  the  proceeding,  to 
wit,  in  September,  1903,  John  O.  Cells  died, 
and,  bis  death  having  been  suggested,  the 
appellants,  his  heirs,  were  made  parties  de- 
fendant to  the  petition.  The  property  sought 
to  be  condemned  consists  of  two  lota,  hav- 
ing a  frontage  of  20  feet  each  on  the  east 
line  of  Third  avenue  In  the  city  of  Chicago, 
and  extend  eastward  100  feet  to  an  alley, 
and  are  situated  in  the  territory  bounded 
on  the  north  by  Polk  street,  on  the  west  by 
Third  avenue,  on  the  south  by  Twelfth  street, 
and  on  the  east  by  State  street.  In  that  city. 
After  the  jury  was  called  into  the  Jury  box, 
and  before  the  Jury  was  examined,  selected, 
or  sworn,  a  motion  was  made  by  appellants, 
respondents  below,  to  dismiss  the  petition. 
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Certain  ordinances  were  Introduced  In  evi- 
dence In  support  of  tbe  motion  to  dismiss; 
but  tbe  motion  was  oyerruled,  and  exception 
was  talien  to  the  action  of  the  court  In  over- 
ruling It  by  tbe  appellants.  A  jury  was  then 
called,  and  the  trial  proceeded  upon  the 
merits,  for  the  purpose  of  determining  tbe 
amount  of  compensation  to  be  paid  for  the 
property  sought  to  be  condemned.  On 
November  12,  1804,  the  Jury  returned  Its 
verdict,  awarding  as  Just  compensation  for 
tbe  property  In  question  the  sum  of  $60,- 
131.50.  The  respondents  below  entered  a  mo- 
tion for  new  trial,  and  subsequently  with- 
drew the  same,  and  filed  a  motion  in  arrest 
of  Judgment  and  their  objections  to  the  en- 
try of  Judgment  on  the  verdict,  which  mo- 
tion and  objections  were  overruled,  and  ex- 
ceptions were  taken.  Thereafter,  on  Decem- 
ber 19,  1904,  Judgment  of  condemnation  was 
entered,  providing  that,  upon  paying  Into 
the  county  treasury  for  the  benefit  of  re- 
spondents the  sum  above  named,  the  peti- 
tioner, the  appellee  herein,  might  forthwith 
enter  upon  the  property  in  question.  The 
present  appeal  is  prosecuted  from  such  Judg- 
ment of  condemnation. 

R.  S.  Thompson,  for  appellants.  Edgar  A. 
Bancroft  (William  J.  Henley,  of  counsel), 
for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
Appellee  has  filed  Its  motion  in  this  court 
to  expunge  from  the  record  that  part  of  the 
bill  of  exceptions  which  relates  to  matters 
preliminaiy  to  the  trial  by  the  Jury.  Ap- 
pellee's motion  to  dismiss  the  petition  for 
condemnation  was  made  at  the  October  term, 
1904,  of  the  superior  court  of  Cook  county, 
and  was  overruled  on  November  2,  1904 ;  the 
latter  day  being  also  one  of  the  days  of  the 
October  term,  1904,  of  said  court  No  bill 
of  exceptions  was  taken  or  filed  to  the  over- 
ruling of  the  motion  to  dismiss  at  the  October 
term,  nor  was  any  leave  granted  for  time 
for  settling  the  bill  of  exceptions,  nntll 
December  19,  1904,  being  one  of  the  days 
of  the  December  term,  1904,  of  said  court. 
The  motion  to  dismiss  the  petition  was  based 
upon  the  alleged  ground  that  the  petitioner, 
the  appellee  company,  had  no  authority  to 
condemn  the  property  sought  to  be  taken. 
In  support  of  the  motion  to  dismiss,  the  ap- 
pellants below  introduced  two  ordinances 
passed  by  the  common  council  of  the  city 
of  Chicago,  one  on  September  16,  1879,  and 
the  other  on  August  6,  1883,  and  also  at  the 
same  time  introduced  an  original  written  ac- 
ceptance, dated  August  14,  1883,  by  the  ap- 
pellee company  of  the  ordinance  of  August 
6,  1888.  The  effect  of  these  ordinances,  and 
of  the  written  acceptance  thereof  by  the 
appellee,  was  to  restrict  the  right  of  tbe  ap- 
pellee company  to  condemn  property  within 
the  city  of  Chicago.  The  ordinance  of  Aug- 
ust 6, 18SS,  provided  that  the  company  should 
not  lay  down  any  track  or  tracks  upon  cer- 
tain territory  between  Twelfth   and   Polk 


streets,  east  of  tbe  west  line  of  Third  avenue 
in  the  city  of  Chicago;  and  it  is  conceded 
that  the  lots  of  the  appellants  here  sought 
to  be  condemned  were  within  said  territory. 
When  Judgment  of  condemnation  was  enter- 
ed on  December  19,  1904,  the  appellants 
prayed  an  appeal  to  this  court,  which  was 
allowed  upon  their  filing  bond  in  the  sum 
of  $500  and  a  bill  of  exceptions,  within  30 
days  from  that  date,  to  wit,  December  19, 
1904.  The  period  of  30  days  expired  on 
January  19,  1905.  The  bill  of  exceptions 
and  appeal  bond  were  filed  within  the  30 
days,  as  required.  This  bill  of  exceptions, 
however,  not  only  contained  the  rulings  of 
the  court  upon  the  trial  of  the  case  upon  the 
merits,  but  it  also  contained  the  proceedings 
of  the  court  in  reference  to  the  overruling 
of  the  motion,  made  at  tbe  October  term, 
1904,  to  dismiss  the  petition.  A  bill  of  ex- 
ceptions should  have  been  presented  to  the 
Judge  at  the  October  term,  1904,  In  order  to 
bring  before  a  reviewing  court  the  action 
of  tbe  trial  court  in  reference  to  the  motion 
to  dismiss,  which  was. then  made;  or  such 
bill  of  exceptions  should  have  been  settled 
and  allowed  within  such  time  thereafter  as 
the  parties  may  have  agreed  upon  in  the  rec- 
ord or  as  may  have  been  by  the  court  at  that 
term  allowed  by  its  order  of  record.  Hake 
v.  Strubel,  121  111.  321,  12  N.  E.  676. 

The  motion  made  by  the  appellee  in  this 
court  to  expunge  from  the  record  that  part 
of  the  bill  of  exceptions  which  relates  to  the 
action  of  the  court  in  overruling  the  motion 
to  dismiss  the  petition  was  reserved  to  the 
hearing  of  tbe  cause,  and  will  now  be  dis- 
posed of.  It  cannot  be  here  contended  that 
the  motion  for  new  trial  can  in  any  way  bring 
up  tbe  validity  of  tbe  action  of  the  trial 
court  in  overruling  the  motion  to  dismiss  the 
petition.  A  motion  for  new  trial  only  brings 
before  tbe  reviewing  court  the  occurrences 
of  the  trial,  and  presents  for  consideration 
alleged  errors  occurring  during  the  course  of 
tbe  trial.  In  this  case,  however,  the  motion 
for  new  trial  was  withdrawn,  and  a  motion 
was  made  in  arrest  of  the  Judgment  It  is 
well  settled  that  motions  upon  pleadings,  and 
.other  matters  arising  before  the  trial  is  actu- 
ally entered  upon,  furnish  no  basis  for  the 
motion  for  new  trial.  16  Am.  &  Eng.  Sncy. 
of  Law  (1st  Ed.)  p.  610.  In  Guyer  v.  Daven- 
port Rock  Island  &  Northwestern  Railway 
Co.,  196  HI.  370,  63  N.  E.  732,  it  was  held 
that  questions  arising  In  condemnation  pro- 
ceedings before  the  submission  of  the  case  to 
the  Jury  are  to  be  determined  summarily  by 
the  court  tmd  that  the  court's  rulings  thereon 
must  be  preserved  by  a  bill  of  exceptions 
settled  at  the  term  when  they  were  made,  or 
upon  time  allowed  by  the  court  and  that 
matters  relating  thereto  will  be  expunged 
from  a  bill  of  exceptions  presented  and 
signed  at  a  subsequent  term,  although  the 
rulings  were  assigned  as  reasons  for  a  new 
trial.  Upon  the  authority  of  the  Guyer  Case, 
supra,  when  tbe  trial  court  overnjled.  tjbc 
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motton  of  appellants  to  dismiss  the  petition, 
based  upon  the  showing  made  by  the  two 
ordinances  and  written  acceptance  above  re- 
ferred to,  appellants  should  at  the  October 
term  have  procured  a  bill  of  exceptions  to  be 
settled  and  allowed  by  the  conrt,  showing  its 
action  upon  the  motion,  and  containing  the 
ordinances  and  acceptance  referred  to;  or,  If 
the  bill  of  exceptions  was  not  presented  and 
signed  at  the  October  term,  It  should  have 
been  shown  that  counsel  consented  to  its 
being  signed  at  a  later  date,  or  it  should 
have  been  shown  that  the  Judge,  by  an  entry 
of  record,  gave  leave  that  It  might  be  pre- 
pared at  a  later  date.  No  such  showing  has 
been  made  in  the  present  case.  It  follows 
from  what  has  been  said  that  all  that  part 
of  the  bill  of  exceptions  in  the  present  rec- 
ord which  contains  the  proceedings  upon  the 
motion  to  dismiss  the  petition  is  Improperly 
in  the  bin  of  exceptions,  and  must  be  ex- 
punged. Accordingly,  the  motion  to  expunge 
is  allowed. 

The  motion  in  arrest  of  Judgment  Is  no 
more  effective  than  the  motion  for  a  new 
trial  to  preserve  objections  or  exceptions  to 
the  proceedings  had  at  the  October  term, 
1904.  to  dismiss  the  petition.  Under  a  mo- 
tion in  arrest  of  Judgment  only  such  errors 
as  appear  upon  the  face  of  the  record,  or 
which  should,  but  did  not,  appear  on  the 
face  of  the  record,  can  be  urged  in  arrest 
of  the  Judgment  2  Ency.  of  PL  &  Pr.  p. 
794;  Wallace  v.  Curtlss,  86  111.  15&  The 
objections  made  by  the  appellants  to  the 
action  of  the  trial  court  in  refusing  to  dis- 
miss the  petition  only  appear  as  arising 
from  the  ordinances  and  written  acceptance 
introduced  in  support  of  said  motion.  All 
the  preliminary  proceedings  had  upon  the 
motion  to  dismiss  having  been  expunged 
from  the  bill  of  exceptions,  there  is  no  rec- 
ord here  which  shows  any  such  defects  as 
will  sustain  a  motion  for  arrest  of  Judgment. 

No  objection  Is  made  by  counsel  for  appel- 
lants as  to  the  action  of  the  court  upon  the 
trial  of  the  case  upon  the  merits.  No  crit- 
icism is  made  upon  the  amount  of  the 
Judgment,  or  upon  the  trial,  so  far  as  it  re- 
lated to  the  ascertainment  of  the  amount  of 
compensation  to  be  paid  to  appellants  for 
their  properly.  In  view  of  the  allowance 
of  the  motion  here  made  to  expunge  the  part 
of  the  bill  of  exceptions  above  referred  to 
therefrom,  and  inasmuch  as  all  the  assign- 
ments of  error  are  based  upon  the  ordinances 
and  written  acceptance  introduced  in  support 
of  the  motion  to  dismiss  the  petition,  nothing 
remains  here  for  our  consideration.  If  the 
trial  court  had  no  Jurisdiction  to  entertain 
tbe  present  condemnation  proceedings,  it  was 
because  of  the  restrictions  imposed  by  the 
ordinances  in  question  and  their  acceptance 
by  tbe  company.  Tbe  ordinances  and  the 
acceptance  being  out  of  the  case  by  reason  of 
tbe  allowance  of  tbe  motion  to  expunge,  it 
does  not  here  appear  that  there  was  any 
restriction  upon  the  right  of  the  company  to 


condemn  the  property  In  question.  All  tbt 
objections  relating  to  the  proceedings  before 
the  court  which  were  preliminary  to  the 
trial  by  the  Jury  having  been  thus  eliminated 
from  the  record,  there  is  nothing  before  us, 
and  the  Judgment  of  condemnation  entered 
by  the  court  below  must  be  affirmed. 
Judgment  affirmed. 


(m  111.  oi6> 
KELLYVILLE  COAL  CO.  v.  STRINB. 
(Supreme  Court  of  lUinoia.    Oct  24,  1905.) 

1.  TbIAL  — DiBEOTED    VkBDIOIB  —  RKTUBAI. — 

When  Jdstitieo. 

Any  evidence  tending  to  sustain  th'  cause 
of  action  alleged  justifies  the  trial  courc  in  re- 
fusing to  direct  a  verdict  for  detendanc. 

2.  Afpeait-Review  of  Facts— Conolusivk- 
kess  of  judquxni. 

A  judgment  of  the  trial  court  affirmed  by 
the   Appellate    Court,    conclusively    settles    all 
controverted  questions  of  fact. 
8.  CoHTinuAKCE— Absence  of  WrrNKss— Ad- 
uissioN  OF  Facts. 

Refusal  to  grant  a  continuance  for  tbe  ab- 
sence of  a  witness  is  not  prejudicial,  where  tbe 
other  party  admits  the  facts  to  which  tbe  ab- 
sent witness  would  have  testified. 

4.  Master  and  Sebvant— iNjTntns  lo  Min- 
ers—Contbibutobt  Nboliobnoe. 

Under  Laws  1899,  pp.  816,  817,  SS  16,  18. 
requiring  mines  to  be  examined  and  dangerous 
working  places  to  be  marked,  so  as  to  uotify 
men  tc  keep  out  and  further  requii-ing  mine 
managers  to  provide  a  sufficient  supply  of  props 
and  timbers  to  secure  the  roof  of  the  mine,  a 
miner's  contributory  negligence  in  going  into  a 
room  which  be  knows  to  be  dangerous  is  qo  de- 
fense to  an  action  by  him  for  Injuries,  based  on 
the  mine  owner's  failure  to  comply  with  the 
statute. 

5.  Saue— AssnxFTioN  of  Risk. 

Where  a  mine  examiner  does  not  mark  a 
room  as  dangerous,  as  required  by  Laws  1S99, 
p.  817,  g  18,  a  miner  may  assume  that  the  ex- 
amination has  been  made,  and  that  It  has  been 
found  unnecessary  to  mark  the  room  as  danger- 
ous, although  he  has  notice  that  an  overhanging 
rock  in  the  room  is  loose  and  dangerous. 

6.  Mines— WiiXFUL  Violation  of  Statute. 

Under  section  83  of  the  mining  act  of  1899 
(Laws  1899,  p.  324),  giving  a  right  of  action  for 
injuries  caused  by  any  willful  violation  of  the 
provisions  of  the  act  any  conscious  -lolation  of 
the  statute  is  a  "willful"  violatior,  although 
not  accompanied  by  an  evil  intent. 

7.  Masteb  and  Sebvant— Pboxiuate  Cause 
—Questions  fob  Juby. 

Whether  a  mine  operator's  willful  failure 
to  comply  with  Laws  1899,  pp.  315,  317,  §§  16, 
18,  requiring  dangerous  places  in  mines  to  be 
marked  and  props  for  the  roof  to  be  furnished, 
was  the  proximate  cause  of  injury  to  a  miner 
who  had  notice  that  the  conditions  where  he 
worked  were  dangerous,  was  a  question  for  the 
Jury. 

8.  Evidence— Bxpebt  Tebtimont. 

On  an  issue  as  to  whether  an  injured 
miner  might  have  used  certain  bent  and  broken 
timbers  for  props  by  sawing  them  otF,  experi- 
enced miners  may  testify  as  to  whether  such 
bent  and  broken  timbers  could  be  properly  used 
for  propping  the  roof. 

9.  Dakaoes— Pebsonai.  Injubibb— Irbtbco- 

TIONS. 

In  an  action  for  personal  injuries,  an  In- 
struction that  the  jury  may  award  damages,  not  , 
to  exceed  the  amount  claimed  In  the  declaratiooA^ 
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Bach  aa  the  Jury  may  believe  plaintiff  haa  sas- 
tained  by  reason  of  his  injury,  is  not  erroneous. 

10.  Tbial— Instbuctions — Requests— Antic- 
ipation ov  Defenses. 

Plaintiff,  in  framing  his  instmetions,  need 
only  present  the  law  applicable  to  his  theory 
of  the  case  as  supported  by  his  evidence,  and 
need  not  anticipate  and  negative  possible  de- 
fenses. 

11.  Mines— Injttbt  to  Minee— Instruction. 
In  an  action  for  the  violation  by  a  mine 

owner  of  Laws  1899,  pp.  315,  317,  fS  16,  18, 
requiring  dangerous  rooms  to  be  marked  and 
props  and  timbers  to  be  furnished,  an  instruc- 
tion following  the  language  of  the  statute  on 
the  duties  of  mine  examinees  is  not  erroneous. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Action  by  Desire  Strlne  against  the  Kelly- 
vllle  Coal  Company.  From  a  judgment  of 
the  Appellate  Court,  affirming  a  judgment 
for   plaintiff,   defendant  appeals.    Affirmed. 

This  is  an  action  In  case  under  the  rain- 
ing statute  to  recover  for  injuries  sustained 
by  a  fall  of  rock  from  the  face  of  appellee's 
working  place,  known  as  room  No.  11  on  the 
third  west  entry  off  the  second  south  main 
entry  in  mine  No.  2  of  appellant,  on  Janu- 
ary 19,  1903,  at  about  10:30  o'clock  a.  m. 
The  declaration  alleged  the  injuries  to  have 
been  sustained  through  willful  failure  and 
neglect  of  appellant  to  comply  with  the  stat- 
ute. In  the  trial  court  appellee  recovered 
judgment  for  the  sum  of  $2,000,  from  which 
an  appeal  was  taken  to  the  Appellate  Court, 
where  the  judgment  has  been  affirmed.  The 
present  appeal  is  prosecuted  from  such  judg- 
ment of  affirmance. 

The  declaration  consists  of  four  counts, 
of  which  the  first,  second,  and  fourth  allege 
that  appellee  required  props  and  cap  pieces 
to  prop  and  support  the  roof  of  the  room 
in  which' he  was  employed  in  mining  coal; 
that  he  did  not  have  any;  that  on  January 
17,  1903,  and  on  prior  days,  he  ordered  props 
and  cap  pieces;  that  defendant  willfully 
failed  to  deliver  them;  and  that  in  conse- 
quence thereof  a  large  rock  fell  from  the 
roof  of  appellee's  room,  striking  him  with 
great  force,  dislocating  certain  vertebra  In 
his  bade  and  otherwise  injuring  him.  The 
tliird  count  of  the  declaration  alleges  that 
it  was  the  duty  of  the  defendant  to  have  Its 
mine  examiner  Inspect  all  places  where  men 
were  expected  to  pass  or  work,  to  see  wheth- 
er there  were  any  unsafe  conditions,  and, 
where  such  were  found,  to  place  a  conspicuous 
mark  as  notice  to  all  men  to  keep  out;  that 
there  was  a  large,  loose  rock  in  the  roof  of 
appellee's  room,  which  formed  an  nnsafe 
condition ;  that  on  January  19, 1903,  the  mine 
examiner  willfully  failed  to  inspect  the  room 
and  place  a  conspicuous  mark  thereat  as 
notice  to  all  men  to  keep  out;  and  that  by 
reason  of  such  failure  to  mark,  and  while 
in  the  usual  course  of  his  employment  as  a 
miner  in  said  room,  the  rock  fell  and  struck 
him,  dislocating  certain  vertebra  in  his 
backbone  and  otherwise  injuring  him,  to 
his  damage  In  the  sum  of  $20,000. 


As  is  said  by  the  Appellate  Court  In  their 
opinion  deciding  this  case:  "The  evidence 
discloses  that  appellee  had  been  working 
In  appellant's  mine  for  about  five  years ;  tliat 
some  six  months  prior  to  the  accident  be 
and  his  stepson  had  turned  a  room  known 
as  No.  11,  which  at  the  time  of  the  acci- 
dent was  30  feet  In  width  and  75  feet  de^ 
from  the  side  of  the  entry.  On  Saturday 
afternoon,  January  17,  1903,  appellee  fired 
two  shots  in  the  room,  and  then  quit  work. 
Over  the  place  where  the  shots  were  fired 
was  what  is  known  as  a  'roll,'  which  pro- 
jected out  Into  the  room  five  or  six  feet  from 
the  face  of  the  coal  and  extended  clear  across 
the  room.  On  resuming  work  on  Monday 
morning  the  19tb,  appellee,  upon  sounding 
the  roof,  discovered  that  a  bit  of  the  rock 
forming  the  roll  was  loose.  At  about  10:30 
o'clock,  while  appellee  was  on  his  knees, 
endeavoring  with  a  pi(±  to  remove  the  coal 
imder  the  roll,  which  the  shots  had  failed  to 
throw  out,  and  which  was  about  41^  feet 
deep,  a  piece  of  rock  about  18  Inches  thick 
fell  upon  and  Injured  appellee.  The  evi- 
dence shows  that  timbers  at  mines  are  fur- 
nished only  In  even  foot  lengths,  and  nearly 
all  upright  timbers  used  at  this  mine  are 
seven  feet  in  length,  while  crossbars  or  hori- 
zontal timbers  are  nine  feet  In  length.  In 
other  words,  the  length  of  the  upright  tim- 
bers dQ)end8  upon  the  thickness  of  the  vein 
of  coal,  and  tbe  length  of  the  horizontal 
timbers  depends  upon  the  width  of  the  en- 
tries and  the  width  of  the  room  necks.  Props 
are  used  both  in  entries  and  rooms,  but 
crossbars  are  nsed  only  in  entries  and  room 
necks,  or  narrow  passages.  The  evidence 
further  shows  that  If,  by  reason  of  a  horse- 
back or  roll  occurring  In  the  roof,  a  little 
longer  timber  Is  required.  It  was  the  custom 
of  the  miners,  without  making  a  special  or- 
der for  a  longer  timber,  to  put  a  cap  piece 
or  wedge  over  the  top  of  the  prop,  and  smne- 
tlmes  one  under  the  bottom  also,  thus  length- 
ening the  timber  seven  or  eight  inches ;  and, 
where  the  timber  Is  too  long,  the  miners 
themselves  either  dig  a  place  in  the  fire  clay 
at  the  bottom,  or  cut  a  piece  off  of  the  tim- 
ber, so  that  they  can  use  it" 

Appellee's  evidence  tends  to  show  that  ap- 
pellee and  his  stepson,  Ernest  West  about 
17  years  old,  who  were  working  together  in 
the  room  In  question  (the  latter  being  called 
appellee's  "buddy"),  "on  the  morning  of  the 
accident  had  no  tljpbers  in  the  room,  and 
that  they  went  out  upon  the  entry,  and  up 
and  down  the  entry  for  a  long  distance  on 
each  side  of  their  room,  and  could  find  no 
timbers  to  prop  and  timber  this  loose  rock, 
or  the  roll.  In  their  room;  that  there  were 
none  either  In  the  entry  or  In  the  room,  ex- 
cept three  crossbars  or  nine-foot  timbers 
in  the  neck  of  their  room,  one  of  which  had 
been  broken,  and  the  other  two  had  been 
bent  by  the  weight  of  loose  slate  that  came 
down  upon  them,  and  that  they  had  taken 

these  timbers  down  and  tlirowjx  th^a-Jtps«nB 
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Bide,  and  that  fhe  same  were  not  fit  to  cat 
and  nse  as  short  props  to  support  this  loose 
rock  or  roll  In  their  room;  •  •  •  that 
they  had  ordered  timbers  from  one  Farley, 
the  tlmberman,  on  the  Saturday  prevloas 
to  the  accident,  but  that  none  were  delivered 
to  th«n;  that.  If  they  had  been  furnished 
timbers,  they  conld  have 'propped  the  roof 
so  as  to  have  prevented  the  falling  of  the 
rock ;  that  timbers  were  usually  delivered  to 
them  at  the  side  of  the  switch  track  in  the 
neck  of  the  room,  or  on  the  side  of  the  en- 
try next  to  the  room  neck."  The  evidence 
of  the  appellant  tends  to  show  "that,  at  the 
time  of  the  accident,  there  were  sufBdent 
and  suitable  timbers  either  In  the  room, 
room  neck,  or  in  the  entry  adjacent  thereto, 
to  properly  prop  the  roof." 

Upon  the  question  whether  the  mine  ex- 
aminer had  made  an  examination  of  the 
room  in  question  on  the  day  of  the  accident 
before  appellee  entered  it,  the  testimony  of 
appellee  tends  to  show  "that  the  first  thing 
they  did,  when  they  entered  the  room  on 
the  morning  in  question,  was  to  look  for 
chalk  marks;  that  they  examined  both  the 
roof  and  timbers,  and  found  none  of  any 
kind,  except  the  figures  'IT  on  a  timber  about 
24  feet  from  the  face  of  the  coal,  which  re- 
ferred, to  the  examination  of  Saturday, 
the  ITth."  The  evidence  of  the  appellant 
tends  to  show  that  the  mine  examiner  "ex- 
amined the  room  on  the  morning  of  the 
accident,  and  finding  the  rock  loose,  wrote 
with  chalk  on  the  face  of  the  roll  figures  in- 
dicating the  day  of  the  month,  and  also  a 
cross-mark,  but  that,  owing  to  the  dampness 
of  the  room,  chalk  marks  would  not  show 
as  distinctly  as  In  a  dry  place." 

H.  M.  Steely,  for  appellant  Swallow  ft 
Swallow,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  first,  second,  and  fourth  counts  of  the 
declaration  charge  a  willful  failure  to  de- 
liver timbers  to  appellee  upon  his  order,  and 
that  such  willful  failure  was  the  cause  of 
the  accident  and  injuries  sustained  by  him. 
The  evidence  \mder  these  counts  was  con- 
flicting. The  Issues  under  the  third  count 
were  whether  or  not  there  bad  been  a  failure 
by  the  appellant  company  to  have  the  room 
examined  by  Its  mine  examiner  on  the  night 
preceding  the  accident,  and  whether  or  not 
there  had  been  a  failure  by  said  examiner 
to  place  a  conspicuous  mark  thereat  as  no- 
tice to  all  men  to  keep  out  Thc^  evidence 
upon  the  Issues  under  the  third  count  was 
also  conflicting.  There  was  evidence,  how- 
ever, tending  to  sustain  the  cause  of  action 
xatAex  all  the  counts,  and  therefore,  under 
the  repeated  rulings  of  this  court,  no  error 
was  committed  by  the  trial  court  in  refusing 
to  Instruct  the  jury  to  find  for  the  defendant 
below.  The  questions  of  fact  are  all  settled 
by  the  Judgment  of  the  circuit  court  In  favor 
of  plaintiff  below,  and  the  Judgment  of  the 
Appellate   Court  afStming  the   same;    The 


only  questions,  therefore,  which  remain  for 
our  consideration,  are  questions  of  law. 

First  Before  the  beginning  of  the  trial 
In  the  court  below  the  appellant  made  a  mo- 
tion for  a  continuance  of  the  cause  and  filed 
an  afildavit  in  support  thereof.  The  court 
refused  to  grant  the  continuance,  and  this 
refusal  is  assigned  as  error.  Appellant  pro- 
posed to  show  by  a  witness  named  Crayton, 
who  was  absent  in  Indiana  on  account  of 
sickness,  that  he  was  in  appellee's  room  in 
the  mine  shortly  before  the  accident  occurred, 
and  discovered  that  the  rock,  which  after- 
wards fell  upon  the  appellee,  was  loose  and 
dangerous,  and  called  appellee's  attention 
to  it,  and  told  him  that  it  was  dangerous, 
.and  advised  blm  not  to  go  under  it  The 
declared  object  of  the  appellant  was  to  prove 
by  this  absent  witness  that  ai)pellee  not  only 
had  notice  of  the  defect  but  also  had  notice 
that  It  was  a  dangerous  defect  The  court 
did  not  err  in  refusing  the  continuance,  be- 
cause the  testimony  of  the  absent  witness, 
if  be  bad  been  present  and  testified,  was  im- 
material in  this  kind  of  a  case ;  and  not  only 
was  this  so,  but  the  result  conld  not  have  be«i 
affected  by  the  proposed  evidence  of  Crayton, 
inasmuch  as  appellee  admitted  that,  before 
the  accident,  he  had  knowledge  of  the  con- 
dition which  Crayton  was  to  testify  to. 

Section  18  of  the  act  of  April  18,  1899 
(Laws  1899,  p.  317),  "to  revise  the  laws  in 
relation  to  coa.l  mines  and  subjects  relating 
thereto,  and  providing  for  the  health  and  . 
safety  of  persons  employed  therein,"  pro- 
vides that  "a  mine  examiner  shall  be  requir- 
ed at  all  mines.  His  duty  shall  be  to  visit  the 
mine  before  the  men  are  permitted  to  enter 
It,  and,  first,  he  shall  see  that  the  air  current 
is  traveling  In  its  proper  course  and  in  proper 
quantity.  He  shall  then  inspect  all  places 
where  men  are  expected  to  pass  or  to  work, 
and  observe  whether  there  are  any  •  •  * 
unsafe  conditions.  •  •  •  As  evidence  of 
his  examination  of  all  working  places,  he 
shall  inscribe  on  the  walls  of  each,  with 
chalk,  the  month  and  the  day  of  the  month 
of  his  visit  When  working  places  are  dis- 
covered in  which  •  •  •  any  dangerous 
conditions  exist  he  shall  place  a  conspicu- 
ous mark  thereat  as  notice  to  all  men  to 
keep  out  tmd  at  once  report  his  finding  to 
the  mine  manager.  No  one  shall  be  allowed 
to  remain  in  any  part  of  the  mine,  •  •  • 
nor  to  enter  the  mine  to  work  therein,  ex- 
cept under  the  direction  of  the  mine  man- 
ager, until  all  conditions  shall  have  been 
made  safe.  The  mine  examiner  shall  make 
a  dally  record  of  the  conditions  of  the  mine, 
as  he  has  found  it  in  a  book  kept  for  that 
purpose,  which  shall  be  preserved  In  the 
office  for  the  information  of  the  company, 
the  inspector  and  all  other  persons  interested, 
and  this  record  shall  be  made  each  morning 
before  the  miners  are  permitted  to  descend 
into  the  mine."  4  Starr  &  C.  Ann.  St  Supp. 
1902,  p.  867,  c.  93.  Section  4  of  the  old 
mining  law  of  1878  required  the  mine  to  be 
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examined,  though  It  did  not  provide  for  tbe 
giving  of  a  warning  by  a  mark  at  the  place 
of  danger.  2  Starr  &  C.  Ann.  St.  1896  (2d 
Ed.)  p.  2719,  c.  93.  Section  16,  p.  315,  of  the 
mining  law  of  1899  provides  that  the  mhie 
manager  shall  visit  and  examine  the  various 
working  places  in  the  mine  as  often  as  prac- 
ticable, and  that  "he  shall  always  provide  a 
sufficient  supply  of  props,  caps  and  timber 
delivered  on  the  miners'  cars  at  the  usual 
place  when  demanded,  as  nearly  as  possible, 
In  suitable  lengths  and  dimensions  for  the 
securing  of  the  roof  by  the  miners,  and  it 
shall  be  the  duty  of  the  miner  to  properly 
prop  and  secure  his  place  with  materials 
provided  therefor."  4  Starr  &  C.  Ann.  St  Supp. 
1902,  p.  855,  c.  93.  Section  16  of  the  mining 
law  of  May  28,  1879,  provided  that  "the  own- 
er, agent  or  operator  of  every  coal  mine  shall 
keep  a  supply  of  timber  constantly  on  hand 
of  sufficient  length  and  dimensions  to  be  used 
as  props  and  cap  pieces,  and  shall  deliver  the 
same  as  required,  with  the  miner's  empty 
car,  80  that  the  workmen  may  at  all  times 
be  able  to  properly  secure  said  workings  for 
their  own  safety."  2  Starr  &  0.  Ann.  St 
1896  (2d  Ed.)  p.  2730,  c.  93. 

In  construing  the  mining  laws  of  this 
state,  including  the  sections  above  quoted 
and  referred  to,  this  court  has  always  held 
that  "mere  contributory  negligence  on  the 
part  of  a  miner  will  not  defeat  a  right  of  re- 
covery, where  he  is  injured  by  the  willful 
disregard  of  the  statute,  either  by  an  act  of 
omission  or  commission  on  tbe  part  of  the 
owner,  operator  or  manager.  To  hold  that 
the  same  principle  as  to  contributory  negli- 
gence should  be  applied  In  case  of  one  who 
Is  injured  in  a  mine,  because  the  owner,  op- 
erator, or  manager  totally  disregarded  the 
statute,  as  in  other  cases  of  negligence,  is  to 
totally  disregard  the  provisions  of  the  Con- 
stitution, which  are  mandatory  In  requiring 
the  enactment  of  this  character  of  legislation, 
and  would  destroy  the  effect  of  the  statute 
and  In  no  manner  regard  the  duty  of  protect- 
ing the  life  and  safety  of  miners."  Carter- 
vlUe  Coal  Co.  v.  Abbott,  181  111.  495,  55  N.  B. 
131.  If  the  appellee  went  under  the  ov«- 
hanging  piece  of  coal,  knowing  that  it  was 
loose  and  dangerous,  all  that  can  be  said  of 
his  conduct  is  that  he  was  guilty  of  contribu- 
tory negligence.  As,  however,  contributory 
negligence  on  the  part  of  the  injured  miner 
is  not  regarded  as  a  defense,  so  as  to  defeat 
a  recovery  in  this  class  of  cases,  where  there 
has  been  a  willful  disregard  of  the  statute 
by  failure  on  the  part  of  the  company  to 
furnish  suitable  props  and  cap  pieces  when 
they  have  been  demanded,  or  to  make  a  suit- 
able and  proper  examination  and  inspection 
when  the  same  was  necessary,  then  the  mere 
fact  that  appellee  had  notice  of  the  condition 
of  tbe  overhanging  piece  of  coal  was  imma- 
terial, and  the  refusal  of  the  court  to  continue 
the  cause  in  order  to  obtain  testimony  to 
prove  such  notice  was  not  error.  Indeed, 
appellant  could  not  have  been  prejudiced  in 


any  way  by  overruling  the  motion  for  a  con- 
tinuance, because  appellee  admitted  that  he 
knew  the  condition  of  the  rock. 

Second.  Counsel  for  the  appellant  makes 
an  attack  upon  the  cases  decided  by  this 
court  which  hold  that  contributory  negli- 
gence on  the  part  of  an  injured  miner  Is  no 
defense  under  the  chrcumstances  above 
stated,  and  quotes  from  cases  decided  In 
other  states  which  hold  to  the  contrary.  We 
are  not  disposed  to  recede  from  the  decisions 
of  this  court  upon  this  subject,  and,  in  view 
of  our  adherence  to  these  decisions,  much  of 
the  argument  of  counsel  and  much  of  his 
criticism  upon  the  instructions  given  by  tbe 
court  below  need  no  further  notice.  Section 
33,  p.  324,  of  the  act  of  1899,  provides  that 
"for  any  injury  to  person  or  property,  occa- 
sioned by  any  willful  violations  of  this  act,  or 
willful  failure  to  comply  with  any  of  its  pro- 
visions, a  right  of  action  shall  accrue  to  the 
party  injured  for  any  direct  damages  sus- 
tained thereby."  4  Starr  &  C.  Ann.  St  Supp. 
1902,  p.  865,  c.  93.  Section  14  of  the  act  of 
1879  contained  a  similar  provision.  2  Starr 
&  C.  Ann.  St  1896  (2d  Ed.)  p.  2728.  c.  93. 
In  CaOett  v.  Young,  143  111.  74,  82  N.  E.  447, 
this  court  had  under  consideration  a  require- 
ment of  the  act  of  1879,  and  in  connection 
therewith  construed  said  section  14  as  above 
quoted,  and  referred  to  the  previous  cases  of 
Bartlett  Coal  &  Mining  Co.  v.  Roach,  68  III. 
174,  and  Litchfield  Coal  Co.  v.  Taylor,  81  111. 
690 ;  and  in  the  Catiett  Case  it  was  held  that 
the  very  object  to  be  attained  by  the  statate 
requiring  the  shaft  In  a  coal  mine  and  tbe 
entrance  thereto  to  be  fenced  is  to  prevent 
injuries  to  persons  employed  in  a  coal  mine, 
so  that  negligence  on  their  part  in  the  man- 
ner of  doing  their  work  shall  not  prove  fatal 
to  a  recovery  for  an  Injury  suffered  by  them, 
and  in  the  case  of  Catiett  v.  Young,  supra, 
we  said  that  the  Legislature  "Intended  that, 
in  case  of  injuries  occasioned  by  any  willful 
violation  of  the  act  of  1879,  or  by  wlllfxil 
failure  to  comply  with  any  of  its  provisions, 
the  right  of  recovery  should  not  depend  upon 
the  exercise  of  ordinary  care  by  the  person 
injured  or  the  deceased,  or  be  precluded  by 
contributory  negligence.  This  view  of  the 
law,  as  a  matter  of  course,  is  based  on  the 
ground  that  there  has  been  a  willful  failure 
to  comply  with  the  requirements  of  the  stat- 
ute. If  the  statute  has  been  complied  with, 
or  if  the  injury  Is  not  occasioned  by  the  -will- 
ful violation  or  willful  failure  denounced  by 
the  statute,  but  by  some  other  alleged  negli- 
gence of  Ihe  mine  owner,  and  the  person  In- 
jured or  killed  falls  to  exercise  ordinary  care, 
then  there  would  be  no  right  of  action." 

In  Carterville  Coal  Co.. v.  Abbott,  supra,  the 
question  again  arose,  and  the  holding  of  the 
court  was  based,  not  only  upon  section  14  of 
the  act  of  1879  above  quoted,  but  upon  sec- 
tion 29  of  article  4  of  the  Constitution,  wMcb 
Is  as  follows:  "It  shall  be  the  duty  of  the 
General  Assembly  to  pass  such  laws  as  may 
be  necessary  for  the  protection  of  operative 
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miners  by  providing  for  ventilation,  wben 
tbe  same  may  be  required,  and  the  constmc- 
tion  of  escapement  shafts,  or  sncb  other  ap- 
pliances as  may  secure  safety  In  all  coal 
mines,  and  to  provide  for  the  enforcement 
of  said  laws  by  such  penalties  and  punish- 
ments as  may  be  deemed  proper."  1  Starr 
&  C.  Ann.  St.  1896  (2d  Ed.)  p.  188.  And  in 
construing  section  14  in  connection  with  said 
constitutional  provision  we  said  (page  601  of 
181  HI.,  page  134  of  55  N.  E.):  "By  this  lat- 
ter section,  for  an  injury  to  person  or  prop- 
erty, or  for  loss  of  life,  occasioned  by  a  will- 
ful violation  of  any  of  the  provisions  of  tbe 
act  providing  for  the  health  and  safety  of 
persons  employed  in  coal  mines,  the  operator 
is  made  liable  lu  damages.  An  enactment 
such  as  this,  which  is  in  force  by  the  man- 
datory requirement  of  the  Constitution,  is  of 
the  gravest  import  and  of  the  highest  char- 
acter, and  must  necessarily  be  construed  in 
connection  with  tbe  constitutional  provision 
requiring  the  enactment  Where  so  large  a 
number  of  persons  are  engaged  in  a  pro- 
doctlve  Industry  as  In  coal  mining  in  the 
state  of  Illinois,  and  where  the  work  is  of 
such  a  character  that  it  Is  recognized  as  be- 
ing attended  with  unusual  hazards  and 
dangers,  the  Constitution  requires  that  legis- 
lation shall  be  had  for  the  purpose  of  pro- 
tecting those  thus  engaged  from  the  known 
extraordinary  hazards  and  dangers.  In  the 
construction  and  equipment  of  mines,  there- 
fore, tbe  act  requires  the  discharge  of  specific 
duties,  so  that  the  utmost  safety  can  be  ex- 
tended to  tbe  miners.  This  requirement  of 
the  Constitution  Is  sought  to  be  met  by  this 
legislation,  which  directs  the  owner,  opera- 
tor, or  manager  to  make  provision  for  the 
safety  of  the  miners  employed  within  tbe 
mine.  Where  an  owner,  operator,  or  mana- 
ger so  constructs  or  equips  his  mine  that  be 
knowingly  operates  it  without  conforming  to 
the  provisions  of  this  act,  he  willfully  disre- 
gards its  provisions  and  willfully  disregards 
the  safety  of  miners  employed  therein. 
Where  such  owner,  operator,  or  manager 
willfully  disregards  a  duty  enjoined  on  him 
by  legislation  of  this  character,  and  places 
in  danger  the  life  and  limbs  of  those  employ- 
ed therein,  he  cannot  say  that,  because  one 
enters  a  mine  as  a  miner  with  knowledge 
that  the  owner  has  failed  to  comply  with  bis 
duty,  he  is  guilty  of  contributory  negligence." 
Tbe  same  doctrine  has  been  announced  in 
tbe  following  cases:  Pawnee  Coal  Co.  v. 
Royce,  184  HI.  402,  56  N.  E.  621;  Odin  Coal 
Co.  ▼.  Denman,  186  HI.  413,  57  N.  E.  192,  76 
Am.  St  Rep.  45;  Western  Anthracite  Coal  & 
Coke  Co.  V.  Beaver,  192  111.  833,  61  N.  E.  335; 
Spring  Valley  Coal  Co.  v.  Rowatt,  196  111. 
156,  63  N.  E.  649;  O'Fallon  Coal  &  Mining  Co. 
V.  Laquet  198  111.  125,  64  N.  B.  767;  Willis 
Coal  &  Mining  Co.  v.  Grlzzell,  198  111.  313, 
65  N.  E.  74;  Donk  Bros.  Coal  Co.  v.  StrofT, 
200  lU.  483,  66  N.  B.  29;  Riverton  Coal  Co.  v. 
Shepherd.  207  111.  395.  60  N.  B.  921;  Mar- 
quette Third  Vein  Coal  Co.  r.  Dielie,  208  IlL 


116,  70  N.  B.  17;  Spring  Valley  Coal  Co.  v. 
Patting,  210  111.  343,  71  N.  E.  371. 

Third.  When  tbe  appellee  entered  the  mine, 
although  he  had  had  notice  that  the  overhang- 
ing piece  of  coal  was  loose  and  dangerous, 
yet,  seeing  no  mark  made  by  the  mine  ex- 
aminer to  indicate  that  it  was  dangerous,  he 
had  a  right  to  assiune  that  the  operator, 
through  the  mine  examiner,  had  obeyed  the 
statutory  requirement,  and  made  the  neces- 
sary examination,  and  found  It  unnecessary 
to  make  the  mark  in  question.  In  Pawnee 
Coal  Co.  V.  Royce,  184  III.  402,  56  N.  E.  621, 
we  said  in  reference  to  this  statute:  "It  is 
true  that  plaintiff's  own  testimony  shows  that 
an  examination  was  made,  but  it  is  not  true 
that  with  the  making  of  that  examination 
the  duties  of  appellant  ceased.  The  law 
goes  farther,  and  provides  that  'no  person 
shall  be  allowed  to  enter  the  mine  until  sncb 
examhier  shall  have  reported  all  of  the  con- 
ditions safe  for  beginning  work.'  •  *  • 
Nor  does  it  make  any  dUference  that  plain- 
tiff did  not  look  for  the  record,  under  the 
facts  of  this  case.  Whether  he  relied  on  the 
statute  or  on  the  promise  of  appellant  to  re- 
pair, be  bad  tbe  right  to  assume  that  the 
appellant  would  keep  its  promise,  and  he  al- 
so bad  the  right  to  assume  that  it  would 
comply  with  the  statutory  requirement,  and 
was  not  bound  to  ascertain  each  morning 
whether  it  was  doing  so."  In  this  class  of 
cases  the  doctrine  above  announced  in  re- 
gard to  contributory  negligence  also  applies 
to  assumed  risk.  In  Spring  Valley  Coal  Co. 
V.  Patting,  210  111.  343,  71  N.  B.  375,  we  said: 
"This  court  has  held  that  contributory  neg- 
ligence is  no  defense  to  an  action  against  a 
mine  owner,  if  an  injury  results  to  a  miner 
by  reason  of  a  willful  violation  of  the  mines 
and  miners  act  (Western  Anthracite  Coal& 
Coke  Co.  V.  Beaver,  192  III;  333, 61 N.  B.  335)  ; 
and  we  think  the  same  reasoning  applies  to 
the  doctrine  of  assumed  risk.  The  statute 
expressly  requires  tbe  mine  owner  to  fnmlsh 
a  suflBclent  light  at  tbe  top  and  bottom  of  the 
shaft,  to  Insure,  as  far  as  possible,  the  safety 
of  persons  getting  on  and  off  the  cage.  To  ex- 
cuse the  mine  owner  from  a  compliance  with 
said  statute,  upon  proof  of  tbe  fact  that  the 
miner  knew  tbe  mine  owner  was  violating 
the  statute,  would  be  to  repeal  tbe  statute." 

Fourth.  A  willful  violation,  within  tbe 
meaning  of  the  statute,  signifies  a  conscious 
violation.  Marquette  Coal  Co.  v.  Dlell^,  208 
111.  116,  70  N.  E.  17.  In  Odin  Coal  Co.  v. 
Denman,  185  111.  413,  57  N.  B.  192,  76  Am. 
St  Rep.  45,  we  said:  "There  was  no  evil 
Intent  operating  to  induce  tbe  failure,  but 
that  element  Is  not  a  necessary  ingredient  of 
willfulness,  within  the  correct  meaning  of  tbe 
word  'willful'  as  employed  In  this  statute. 
*  *  *  An  act  consciously  omitted  is  will- 
fully omitted,  in  the  meaning  of  tbe  word 
'willful,'  as  used  in  these  enactments  of  our 
liCgislature  relative  to  the  duty  of  mbie 
owners."  It  is,  however,  contended  upon  the 
part  of  the  appellant  tbat  the  negligence  ot^ 
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appellant,  or  Its  winful  violation  of  the  stat- 
ute eltber  as  to  examination  or  furnishing 
props,  was  not  the  proximate  cause  of  the 
Injury  to  appellee.  Instructions  given  for 
both  parties  to  the  Jury  required  them  to  be- 
lieve from  a  preponderance  of  the  evidence 
that  the  willful  violation  of  the  statute  was 
the  cause  of  the  Injury.  Whether  or  not  neg- 
ligence of  the  appellant  was  the  proximate 
cause  of  the  Injury  was  a  question  of  fact 
for  the  Jury,  and  they  have  settled  It  against 
appellant  Missouri  Malleable  Iron  Co.  v. 
Dillon,  206  III.  145,  68  N.  E.  12,  and  cases 
there  cited.  1%e  theory  of  appellant  upon 
this  subject  seems  to  be  this :  That,  although 
the  appellant  may  have  been  guilty  of  a 
willful  violation  of  the  statute  by  falling  to 
make  the  examination  required,  or  to  furnish 
the  props  and  cap  pieces  demanded,  yet  that 
the  negligence  of  appellee,  in  going  under 
the  rock  after  he  had  had  notice  that  it  was 
loose,  operated  as  a  new  and  Independent  force 
to  break  the  causal  ccmnectlon  between  the 
wlginal  wrong  and  the  Injury ;  that  is  to  say, 
the  contention  of  appellant  Is  that  the  alleged 
negligence  of  appellee,  as  above  indicated, 
was  the  proximate  cause  of  the  injury,  and 
that  the  willful  violation  of  the  statute  by 
appellant  was  not  the  proximate  cause.  If 
this  theory  should  prevail,  then  the  rule  that 
the  defense  of  contributory  negligence  can- 
not be  set  up  in  actions  of  this  kind  would  be 
rendered  abortive  and  ineffective.  The  doc- 
trine does  not  apply  here  that  "the  party  who 
last  has  a  clear  opportunity  to  avoid  the  ac- 
cident, notwithstanding  the  negligence  of  his 
<9Ponent,  is  considered  solely  responsible  for 
it"  If  the  Jury  believed,  from  the  evidence, 
that  appellee  would  not  have  been  Injured 
but  for  the  negligence  of  appellant  in  failing 
to  make  the  examination  and  in  failing  to  ln< 
dicate  the  danger  by  a  mark,  then  they  were 
Justified  in  finding  that  appellee's  injuries 
were  occasioned  by  the  willful  negligence  of 
the  appellant  within  the  meaning  and  inten- 
tion of  the  statute. 

Appellant  claims  that  the  material  question 
was  whether  the  appellee  had  notice  of  the 
defect  or  not  and  his  contention  is  that  if 
he  received  notice  from  any  source,  it  made 
no  difference  whether  or  not  the  examiner 
made  the  necessary  mark  required  by  the 
statute  or  not,  upon  the  theory  that  the  ob- 
ject of  making  such  mark  was  merely  to  give 
notice.  This  view  cannot  prevail.  In  view 
of  the  fact  that  the  miner  has  a  right  to  pre- 
sume that  the  absence  of  the  mark  indicates 
an  examination  on  the  morning  in  question  by 
the  mine  examiner  and  the  opinion  by  the 
latter  that  the  rock  was  not  dangerous.  The 
material  fact  is  that  if  the  examiner  had 
placed  the  required  mark  upon  the  roof  of 
the  coal  room  to  indicate  the  danger,  appellee 
would  not  have  gone  under  the  roof,  in  order 
to  remove  th,e  coal  upon  the  floor  of  the  same, 
for  the  purpose  of  putting  the  prop  under  it 
The  very  fact  that  the  miner  has  the  right 
under  the  statate  to  demand  the  props,  and 


the  mine  manager  is  under  obligation  to  fur- 
nish the  same,  is  proof  that  the  miner  regards 
the  props  as  necessary.  If  the  props  are 
necessary,  then  the  miner  must  know  that 
there  is  some  degree  of  looseness  in  the  pie- 
ces of  coal  In  the  roof  of  the  coal  room,  whidi 
requires  the  placing  of  props  thereunder.  It 
cannot  be  said,  therefore,  that  even  though 
he  has  some  knowledge  as  to  the  looseness 
of  the  coal,  his  working  in  the  room  with 
such  knowledge  is  such  negligence  as  amounts 
to  a  proximate  cause  of  the  Injury,  so  as 
thereby  to  release  the  operator  of  liability. 
Fifth.  It  is  assigned  as  error  by  the  appel- 
lant that  the  court  below  made  improper  rul- 
ings in  regard  to  the  admission  and  ex- 
clusion of  evidence.  The  chief  complaint  is 
that  the  court  permitted  the  introduction  of 
certain  expert  testimony  in  regard  to  the 
fitness  of  certain  timbers  or  crossbars  to 
be  used  as  props  to  support  the  loose  roof  of 
the  coal  room.  The  appellee  claimed  that  he 
and  his  stepson,  who  was  working  with  him, 
needed  certain  props  and  caps  for  the  pur- 
pose of  supporting  the  roof,  and  that  th^ 
demanded  the  same,  and  that  they  were  not 
furnished.  It  is  contended  on  the  part  of  the 
appellant  that  there  were  certain  timbers  or 
crossbars  in  the  neck  of  the  room,  wtdch 
could  have  been  used  by  appellee  and  bis 
assistant  as  props  and  cap  pieces.  It  seemed 
that  the  neck  of  the  room  had  been  timbered 
by  three  crossbars,  or  had  had  ttiree  cross- 
bars in  it  and  that  after  they  had  been  placed 
there  they  sank  down  by  the  weight  of  the 
roof,  whic^  loosened  above  them  and  bore 
them  down  far  enough  to  break  one  and  bend 
the  others.  They  had  to  be  removed  on  that 
accoimt  and  were  laid  down  upon  the  floor 
of  the  room  in  one  comer,  as  we  understand 
the  evidenc&  The  appellant  contended  that 
the  appellee  and  his  assistant  could  have 
made  these  timbers  fit  for  props,  and  could 
have  used  them  as  such  by  sawing  or  cutting 
them  off.  The  space  between  the  roof  of 
the  room  and  floor  was  about  4%  or  6  feet 
in  height,  whereas  these  timbers  were  some 
7  or  8  feet  long,  or  perhaps  longer.  Certain 
witnesses  were  asked  as  to  the  practicability 
of  using  these  crossbars  for  the  purpose  of 
propping  the  roof.  It  is  said  by  appellant 
that  after  the  timbers  had  been  described  as 
to  length,  size,  and  condition,  it  was  a 
matter  of  common  knowledge  whether  or  not 
they  could  be  cut  and  used,  and  that  expert 
testimony  upon  this  quesUoi)  was  not  prop- 
er, upon  the  alleged  ground  that  such  testi- 
mony allowed  the  witnesses  to  usurp  the 
functions  of  the  Jury  and  draw  conclusions 
which  It  was  the  province  of  the  Jury  to  draw 
from  the  evidence  describing  the  timbers. 
In  other  words,  it  is  claimed  by  the  appel- 
lant that  what  was  said  by  the  witnesses 
upon  this  subject  was  upon  a  matter  not 
within  the  proper  domain  of  expert  evidence. 
Undoubtedly  it  is  a  general  rule  that  the 
opinions  of  witnesses  are  tnadmlssible  as 
evidence^  and  that  th^  are  to  testi^   to 
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facta:  bnt  the  Jury  are  to  draw  the  inferences 
and  form  the  opinions  which  are  to  govern 
the  case.  City  of  Chicago  v.  McOIven,  78  111. 
347;  Hughes  v.  Rlchter,  161  111.  400,  4S  N.  B. 
1066.  It  Is  to  be  observed,  however,  that 
such  men  as  usually  sit  upon  the  jury  are 
not  versed  In  such  matters,  and  have  no  com- 
mon knowledge  or  information  concerning 
the  hazardous  employment  of  mining  coal  or 
the  use  of  timbers  and  the  methods  of  look- 
ing attM  the  roof  in  a  mine.  For  this  rea- 
son, we  are  not  prepared  to  say  that  ex- 
perienced miners  may  not  be  allowed  to 
give  their  testimony  as  to  matters  of  this 
kind. 

It  has  been  held  that  miners  may  state  in 
evidence  what  caused  the  cracking  or  set- 
tling of  tlie  walls  of  a  mine,  and  whether  it 
Is  safe  to  have  only  a  narrow  space  between 
the  tram  cars  and  the  mine  walla;  and  it 
may  be  shown  by  experts  that  there  is  no 
method  known  to  miners  by  which  the  dan- 
gar  from  falUng  stones  can  be  entirely  obvi- 
ated. 12  Am.  &  Bng.  Ena  Law  (2d  Ed.)  442, 
and  cases  In  notes.  "A  miner's  evidence  is 
admissible  as  to  the  proper  method  of  tlm- 
bolng  a  drift,  and  also  a  shaft  in  a  mine." 
Id.  p.  448;  Grant  v.  Vamey,  21  Oolo.  334, 
40  Fac.  773.  In  the  latter  case  it  was  said: 
"Witnesses  for  the  plaintiff  were  po-mitted, 
over  the  defendants'  objection,  to  state,  in 
substance,  what  was  the  proper  method  o£ 
timbering  a  drift  run  in  such  ground  as  the 
evidence  shows  this  one  i)enetrated.  Oounsel 
for  defendants  now  say  that  such  questions 
pwmltted  the  witnesses  to  state  what  the 
jury  were,  as  a  matter  of  fact,  to  find  from 
the  evidence^  and  that  the  opinions  of  the 
witnesses  were  not  admissible.  The  witness- 
es were  not  allowed  to  state  whether  or  not 
this  drift,  with  the  timbers  15  or  16  feet 
from  the  breast,  was  safe.  They  spoke  only 
as  to  the  proper  way  to  tirnb^  it.  We  think 
there  was  no  error  in  this."  So,  In  the  case 
at  bar,  the  witnesses  were  not  asked  as  to 
the  safety  of  using  the  timbers  or  crossbars 
In  question,  but  simply  as  to  whether  the  use 
of  such  bent  and  broken  crossbars  was  a 
proper  method  of  propping  the  roof  of  the 
mine.  In  Donk  Bros.  Ooal  &  Coke  Go.  v. 
Stroff,  200  III.  483,  66  N.  E.  29,  where  a 
witness  had  testified  to  facts  intended  to 
qualify  him  to  give  an  opinion  as  an  expert 
as  to  the  timbers  necessary  to  make  the  roof 
of  a  mine  secure  at  a  certain  point,  and  he 
had  said  that  there  ought  to  Iiave  been  four 
props  on  each  side  and  a  crossbar,  and  that 
there  were  only  two  props  and  a  crossbar 
there,  we  said  in  that  case  in  regard  to  this 
testimony:  "We  see  no  reason  why  an  ex- 
pert miner  should  not  be  allowed  to  express 
an  oplni<Hi  as  to  the  number  of  props  that 
would  be  required  to  prevent  the  slate  in 
question  from  falling  in." 

Sixth.  Appellant  also  complains  that  the 
court  did  not  permit  it  to  ask  appellee's 
stepson  certain  questions  upon  his  cross- 
examination  as  to  a  prior  injury  received  by 


appellee.  There  was  testimony  tending  to 
show. that  appellee's  eyesight  had  been  affect- 
ed, and  that  his  mind  was  affected,  and  that 
he  suffered  pain  when  he  tried  to  work,  but 
that  he  had  been  sound  physically  and  his 
mind  had  been  in  good  condition  prior  to  the 
injury  received  by  him  in  appellant's  mine. 
The  stepson  was  asked  certain  questions  for 
the  purpose  of  showing  that,  several  years 
prior  to  the  present  injury,  appellee  had 
fallen  off  a  bridge  and  sustained  injuries  by 
reason  of  such  fall,  with  the  evident  pur- 
pose of  showing  that  the  fall  from  the  bridge, 
and  not  the  accident  in  the  mine,  had  caused 
the  injuries  from  which  he  was  suffering. 
The  court  refused  to  allow  the  witness  to 
answer  these  questions  upon  cross-examina- 
tion, because  it  was  new  matter  that  had  not 
been  gone  into  by  the  direct  examination. 
Whether  the  ruling  of  the  court  in  this 
respect  was  correct  or  not,  appellant  could 
have  suffered  no  Injury  therefrom;  for  the 
reason  that  appellant  was  permitted  to  call 
out  all  the  facts  in  relation  to  the  previous 
injury  from  other  witnesses,  and  was  there- 
by permitted  to  show,  or  to  attempt  to  show, 
to  what  extent,  if  any,  the  injuries  of  the 
appellee  may  have  been  caused  by  the  fall 
from  the  bridge. 

Seventh.  Appellant  also  complains  of 
the  action  of  the  court  in  the  givinx  and 
refusal  of  Instructicms.  Objection  la  made 
to  the  giving  of  the  tenth  Instruction,  given 
by  the  trial  court  for  the  appellee,  which  re- 
lated to  the  method  of  estimating  the  amount 
of  plaintiff's  damages,  and  by  It  the  Jury  were 
told  that  they  might  "give  the  plaintiff  such 
damages,  not  to  exceed  the  amount  claimed 
In  the  declaration,  as  the  Jury  may  believe 
from  the  evidence  he  has  sustained  by  reason 
of  such  injury.".  It  Is  said  that  by  the  use 
at  the  words  *^ot  to  exceed  the  amount 
claimed  in  the  declaration"  the  court  referred 
to  the  ad  damnum  mentioned  in  the  declar- 
ation, and  thereby  expressly  invited  the  Jury, 
In  case  there  was  a  verdict  for  the  plaintiff, 
to  award  large  damages.  It  is  said  that,  in- 
asmuch as  the  ad  damnum  in  the  declaration 
was  $20,000,  the  Jury  would  think  from  this 
statement  in  the  instruction  that  the  court 
thought  the  damages  ought  to  be  large,  as  it 
specifically  called  the  attention  of  the  Jury 
to  the  ad  damnum.  The  true  rule  in  regard 
to  this  subject  was  sta^  in  Central  Railway 
Ca  V.  Bannister,  195  111.  48.  62  N.  E.  864, 
where  It  was  said:  "To  our  minds  there  is 
no  objection  whatever  to  an  instruction  for 
the  plaintiff  in  an  action  at  law,  because  it 
refers  to  the  amount  sued  for,  or  limits  the 
right  of  recovery  to  the  amount  claimed  in 
the  declaration,  unless  there  is  something  in 
the  instruction  which  tends  to  lead  the  Jury 
to  understand  that  they  ought  to  or  may 
allow  the  full  amount  so  claimed."  There  is 
nothing  in  the  language  used  in  the  tenth 
instruction  here  under  consideration  which 
tended  to  lead  the  Jury  to  understand  that 
they  ought  to  allow  the  full  amount  clahued 
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In  the  declaratl<»i.  Such  was  the  character 
of  the  Instruction  given  In  Chicago,  Rock 
Island  &  Pacific  Railroad  Co.  v.  Austin,  69 
111.  426,  referred  to  by  counsel,  and  where  the 
court  told  the  Jury  "that  by  the  statute  of 
Illinois  the  plaintiff  In  this  case  can  not  re- 
cover more  than  $5,000,  and,  if  they  believe 
from  the  evidence  that  the  plaintiff  Is  en- 
titled to  recover,  they  will  render  a  verdict 
for  no  more  than  that  amonnt."  In  Muren 
Coal  &  Ice  Co.  v.  Howell,  204  HI.  515,  68  N. 
E.  466,  similar  instructions  were  referred  to, 
which  contained  the  language  here  under 
consideration,  or  similar  language  thereto. 
But  the  main  defect  which  was  condemned 
In  the  instruction  in  the  Howell  Case  was, 
not  that  it  referred  to  the  ad  damnum  men- 
tioned in  the  declaration,  but  that  the  in- 
struction failed  to  restrict  the  Jury  to  the 
legal  rule  of  damages,  and  permitted  them  to 
enter  into  an  open  field  of  investigation, 
rather  than  determine  the  amount  of  the 
damages  from  the  evidence  in  the  case.  We 
are  of  the  opinion  that  the  tenth  instruction 
in  the  case  at  bar,  given  for  appellee,  was 
not  erroneous  for  the  reason  stated. 

Eighth.  Objection  is  also  made  to  the 
third  instruction,  given  for  the  appellee,  upon 
the  alleged  ground  that  the  Jury  were  there- 
by told  that  the  miner  was  the  sole  Judge 
of  the  kind  of  timbers  he  should  use,  and  up- 
on the  further  ground  that  it  ignored  one  of 
the  defenses  of  the  appellant,  to  the  effect 
that  there  were  timbers  in  the  room  and 
timbers  out  upon  and  along  the  entry.  In- 
dependent of  the  three  timbers  in  the  room 
neck,  that  could  have  been  obtained  and  used 
as  props.  The  instruction  is  not  Justly 
subject  to  the  criticisms  made  upon  it  In 
Western  Anthracite  Coal  Co.  v.  Beaver,  192 
111.  388,  61  N.  E.  335,  where  the  claim  was 
made  that,  under  the  evidence,  there  was 
present  in  the  mining  room  timber  of  suffi- 
cient length  and  dimensions  to  be  used  as 
props  and  cap  pieces,  with  which  the  rock 
could  have  been  secured.  It  was  said :  "The 
statute  should  have  a  reasonable  and  liberal 
construction  and  one  which  will  accomplish- 
Its  purpose.  We  are  of  the  opinion  the 
miner  must  be  the  one  to  determine  the 
length  and  dimensions  of  the  props  and  cap 
pieces  which  he  deems  necessary  to  properly 
secure  the  roof  for  his  own  safety.  If  he 
order  6%-foot  props,  the  owner  or  operator 
has  not  complied  with  the  statute  when  he 
has  furnished  props  which  must  be  spliced 
or  sawed  in  two  before  they  can  be  used." 
The  language  of  the  statute  Is  that  the  mine 
manager  shall  provide  "a  sufficient  supply 
of  props,  caps  and  timber  delivered  at  the 
miners'  cars  at  the  usual  place  when  demand- 
ed, as  nearly  as  possible  in  suitable  lengths 
and  dimensions  for  the  securing  of  the  roof 
by  the  miners."  It  is  the  language  of  the 
statute  itself  that  the  timbers  furnished 
shall  be  of  suitable  length  and  dimensions. 
The  instruction,  however,  distinctly  told  the 
Jury  that  th^  must  condition  their  finding 


upon  several  considerattona,  and  also  upon 
the  belief,  from  the  preponderance  of  the 
evidence,  that  the  timbers  in  the  neck  of 
plaintiff's  room  were  rejected  timbers  that 
had  been  taken  down  from  the  neck  of  his 
room,  and  had  lain  there  for  some  time,  and 
that  they  were  broken,  or  bent,  or  cracked, 
and  that  they  were  not  suitable  timbers 
to  use  In  plalntUTs  room.  In  other  words, 
the  Jury,  by  the  terms  of  the  instruction,  were 
to  determine  themselves  from  the  evidence 
whether  the  timbers  in  question  were  suit- 
able or  not 

As  to  the  complaint  that  this  instruction, 
and  a  number  of  other  instructions  comment- 
ed upon.  Ignored  some  of  the  defenses  of  the 
appellant  It  Is  sufiJcient  to  say  that  "the 
plaintiff  Is  only  obliged  to  present  the  law 
correctly  In  his  Instructions  applicable  to  his 
theory  of  the  case,  and  is  not  bound  in  every 
Instruction  to  anticipate  and  exclude  every 
possible  defense."  Mt  Olive  &  Staunton 
Coal  Co.  V.  Rademacher,  190  IlL  538,  60  N. 
E.  888,  and  cases  there  referred  to.  Several 
instructions  were  given  for  the  appellant 
by  the  court  below  which  present  to  the  Jury 
in  positive  and  comprehensive  terms  the 
various  defenses  set  up  by  the  appellant 
An  examination  of  the  Instructlous  given 
for  the  appellant  will  show  that  Its  theories 
were  presented  to  the  Jury  In  unequivocal 
language.  The  instructions,  when  taken  to- 
gether as  a  series,  are  free  from  prejudicial 
error.  The  ninth  instruction,  which  la  ob- 
jected to,  called  the  attention  of  the  Jury 
to  the  duty  of  the  mine  examiner  to  Inspect 
plaintiffs  room  and  observe  Its  unsafe  con- 
dition, and  to  place  a  conspicuous  mark 
thereat  as  notice  to  all  men  to  keep  out  of 
said  room,  etc.  The  Instruction  was  couched 
In  almost  the  exact  language  of  the  statute, 
and  "where  an  Instruction  is  given  In  the 
language  of  the  statute  it  must  be  regarded 
as  sufficient  because  laying  down  the  law  in 
the  words  of  the  law  itself  ought  not  to  be 
pronounced  to  be  error."  Mt.  Olive  &  Staun- 
ton Coal  Co.  V.  Rademacher,  supra ;  Donk 
Bros.  Coal  &  Coke  Co.  v.  Peton,  192  IlL  41, 
61  N.  E.  330. 

Appellant  complains  of  the  refusal  of  some 
of  the  instructions  asked  by  it  The  sub- 
stance of  many  of  such  refused  Instructions 
was  embodied  in  instructions  which  were 
actually  given  for  appellant  Some  of  these 
refused  InstructionB  ignored  the  doctrine, 
already  announced,  that  contributory  negli- 
gence is  not  a  proper  defense  in  cases  of  tbU 
kind  under  the  circumstances  already  detail- 
ed, and  for  this  reason  these  Instrnctlona 
were  properly  refused.  Other  objections  are 
made  to  the  Instructions,  which  have  been 
carefully  considered;  but  we  deem  It  un- 
necessary to  further  notice  the  same,  as  such 
objections  are  answered  by  the  consideratioiis 
already  presented.  The  court  gave  for  tbe 
appellant  22  instructions.  Of  these,  2  were 
modified  In  certain  respects,  but  no  cony- 
plaint  Is  made  of  such  modlficatioa.  These 
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tnstmctlons  presented  the  case  to  the  Jvaj 
from  every  point  of  view  taken  by  the  ap- 
pellant, and  many  of  them  were  exceedingly 
favorable  to  the  appellant.  The  Jury  were 
fnlly  and  liberally  instructed,  and  the  series 
of  Instrnctlons,  considered  as  such,  contains 
In  our  opinion  no  reversible  error. 

Accordingly  the  Judgment  of  the  Appellate 
Court  is  affirmed. 

Judgment  affirmed. 


(217  111.  396) 

OHICAGO  CITY  BY.  CO.  T.  SCHMIDT. 
(Supreme  Court  o^  IlUnois.    Oct.  2i,  1905.) 

1.  APPEAI/— Revibw. 

Where,  on  appeal  to  the  Supreme  Court 
from  the  Appellate  Court,  appellant  obtains 
leave  to  file  the  briefs  and  arguments  used  in 
the  Appellate  Court,  only  those  points  urged 
in  the  Appellate  Court  will  be  reviewed,  and 
not  those  made  in  a  petition  for  rehearing  in 
the  Appellate  Court;  permission  for  leave  to 
file  having  been  denied. 

2.  Cabrieb»— Irjubt    to    Passei^qkbs— Nbq- 

UOENOE. 

Running  an  extra  car  so  close  to  a  pre- 
ceding car  that  it  could  not  be  stopped  on  the 
slippery  rails  when  the  preceding  car  had  stop- 
I>ed  at  a  street  crossing  shows  negligence  in 
managing  the  car. 

[Bd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  ff  1204,  1211.] 

3.  SAUS— CORTBIBUTOBT   NSGUOKNCX. 

Where  a  car  bad  stopped  to  allow  passen- 
gers to  get  off  at  a  crossing,  that  a  passenger 
stood  on  the  rear  bumper  of  the  car,  not  know- 
ing that  another  car  was  approaching  from  the 
rear,  is  not  negligence  per  se. 

[lid.  Note. — For  cases  in  point,  see  toL  9, 
Cent  Dig.  Carriers,  IS  1375-1378,  1402.] 

4.  Sake— InsTsncTioNB. 

In  an  action  to  recover  for  injuries  re- 
ceived in  a  rear-end  collision  l>etween  street 
can,  an  instruction  directing  a  verdict  for  de- 
fendant, if  the  collision  was  caused  by  the  un- 
avoidable slipping  of  the  rear  car  on  the  wet 
rails,  or  if  the  usual  means  were  taken  to  ^top 
it,  is  properly  refused  for  failing  to  consider 
the  question  as  to  whether  the  motorman  at- 
tempted to  stop  the  rear  car  in  due  time. 
6.  Tbia]>— Instbuctions, 

The  refusal  of  instructions  already  covered 
by  those  given  is  not  reversible  error. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  William  F.  Schmidt  against  the 
Chicago  City  Railway  Company.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Affirmed. 

William  J.  Hynes,  Watson  J.  Ferry,  James 
W.  Duncan,  and  C.  Le  Roy  Brown  (Mason 
B.  Starring  and  W.  E.  Williams,  of  counsel), 
for  appellant  RIcholson  &  Levy  (C.  Stuart 
Beattie,  of  counsel),  for  appellee. 

WIIiKIN,  J.  This  is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the  Birst 
District,  affirming  a  Judgment  of  the  sn- 
perlor  court  of  Cook  county.  In  favor  of  the 
appellee  and  against  the  appellant,  for  $8,000 
awarded  as  damages  to  him  for  an  alleged 
personal  injury.    By  leave  of  the  court  the 


brief  filed  by  the  appellant  company  in  the 
Appellate  Court  has  been  filed  in  this  court, 
from  which  it  appears  that  only  two  grounds  . 
of  reversal  were  urged  in  that  court,  viz.: 
"(1)  That  the  verdict  is  not  justifled  by  the 
evidence ;  (2)  for  errors  in  the  giving  to  the 
Jury  of  improper,  and  the  refusal  to  give 
proper,  Instructions."  This  appeal  bribgs 
before  us  only  such  errors  as  were  urged 
In  the  Appellate  Court  Ontral  Union  Build- 
ing Co.  V.  Kolander,  212  111.  27,  72  N.  E.  50, 
and  authorities  there  cited. 

The  first  of  the  above-stated  grounds  ot 
reversal  is  evidently  intended  to  raise  the 
question  whether  there  was  any  evidence 
Introduced  before  the  Jury  fairly  tending  to 
support  plaintiff's  cause  of  action,  which 
question  was  raised  in  the  trial  court  by  the 
refusal  to  give  a  peremptory  instruction  to 
find  for  the  defendant  This  instmclion 
was  asked,  and  its  refusal  is  urged  as  error 
on  two  grounds:  First,  that  the  evidence 
wholly  failed  to  show  that  the  plaintiff  was 
in  the  exercise  of  reasonable  care  for  his 
own  safety  at  the  time  of  the  accident;  and, 
second,  that  it  fails  to  establish  the  fact  of 
the  defendant's  negligence,  as  charged  in 
the  declaration.  The  several  counts  of  the 
declaration  charged  that  the  plaintiff  was  a 
passenger  on  a  car  of  the  defendant,  which 
was  followed  by  another  car  running  in  the 
same  direction;  that,  when  the  car  upon 
which  plaintiff  was  riding  stopped  at  the 
intersection  of  Eighteenth  and  South  Clark 
streets  for  the  purpose  of  discharging  pas- 
sengers, the  plaintiff,  to  make  room  so  that 
fhey  could  alight,  had  to  leave  the  rear  plat- 
form, and  he  stepped  around  to  the  rear  end 
of  the  car,  and  it  was  then  and  there  the 
duty  of  the  defendant  to  use  due  care  about 
the  management  of  its  said  second  car,  and 
not  to  run  said  car  against  and  into  said 
first  car  and  plaintiff,  yet  the  defendant  did 
not  regard  its  duty  or  use  due  care  in  that 
behalf,  but,  on  the  contrary,  while  the  plain- 
tiff was  in  the  exercise  of  due  care  and  cau- 
tion, the  defendant  negligently  and  wrong- 
fully, with  great  force  and  violence,  ran  the 
said  second  car  against  and  into  said  first 
car,  and  the  plaintiff,  by  means  thereof,  was 
injured. 

The  evidence  shows  that  about  the  hour 
of  6  o'clock  on  the  evening  of  the  16th  of 
December,  1900,  the  plaintiff  was  a  passenger 
on  the  street  car  which  the  appellant  com- 
pany was  running  southward  on  South  Clark 
street,  in  the  city  of  Chicago.  He  boarded 
the  car  at  Van  Buren  street,  and,  the  seats 
being  occupied  and  the  aisles  crowded  with 
passengers,  he,  with  others,  stood  upon  the 
rear  platform,  which  was  also  crowded. 
The  evidence  on  behalf  of  plaintiff  is  to  the 
effect  that  he  stood  upon  the  platform  until 
the  car  reached  the  crossing  of  Twelfth 
street,  and  then  stood  with  his  right  foot  on 
the  steps  of  the  car  and  his  left  on  the  cor- 
ner of  the  bumper ;  his  body  leaning  against 
the  post  of  the  vestibule.    When  the  car 
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reached  the  south  side  of  Eighteenth  street 
it  stopped  to  permit  passengers  to  get  off, 
and  It  became  necessary  for  those  on  the 
platform  to  vacate  the  same  In  order  to  make 
room  for  those  wishing  to  aHght  A  witness 
named  Hamlll,  who  was  a  passenger  on  the 
car  and  also  rode  on  the  rear  platform,  tes- 
tified: "The  car  stopped  at  Eighteenth 
street  to  let  some  passengers  off,  and  as  the 
platform  was  very  crowded  some  of  us  had 
to  make  way  to  leave  these  passengers  off, 
and  then  the  car  that  was  following  ns  ma 
Into  ng."  onie  plaintiff  testified  that  he 
stood  on  the  rear  platform  from  the  time 
he  got  on  the  car  because  there  was  no 
room  Inside,  and  that  he  paid  his  fare  to 
the  conductor  while  so  riding.  He  says: 
**I  was  standing  on  the  platform  from  the 
first,  and  I  remained  on  the  platform  up  to 
Twelfth  street  I  then  assumed  the  posi- 
tion with  one  foot  on  the  step  and  one  on 
the  deadwood  or  bumper,  hanging  onto  the 
rear  handle.  There  was  a  vestibule  on  the 
car.  The  dashboard  continued  up  to  the 
roof.  •  •  •  The  car  stopped  at  Eighteenth 
street  to  let  off  passengers,  and  I  noticed 
passengers  coming  up.  The  platform  was 
pretty  well  filled.  I  then  got  around  back 
of  the  car.  The  people  wanted  to  get  out, 
and  I  stepped  around  to  make  room.  The 
car  was  standing  still.  I  was  Just  in  the 
center  of  the  car,  and  was  holding  onto  the 
lower  window  case.  I  was  facing  directly 
to  the  car,  south,  watching  passengers  get 
off.  When  I  moved  around  there  no  car 
was  in  sight"  On  cross-examination  he 
farther  testified,  speaking  of  his  position  at 
the  time  of  the  injury:  "In  my  Judgment 
I  was  in  this  position  about  one-half  a  min- 
ute. I  expected,  Just  as  soon  as  those  par- 
ties got  off,  to  leave  the  center  of  the  car 
and  go  back  around  to  the  rear  of  the  plat- 
form again.  Tliat  was  my  intention.  For 
the  purpose  of  allowing  people  to  step  off 
the  hind  step  of  the  car  I  passed  around  and 
located  myself  in  this  position,  looking  in 
through  the  window  in  the  center  of  the  ves- 
tibule in  the  end."  While  standing  on  the 
bumper,  as  above  de8cril>ed,  another  car, 
which  the  company  was  propelling  south- 
ward along  the  same  track,  ran  across  the 
Intersection  of  Eighteenth  street  and  struck 
the  one  on  which  plaintiff  was  standing. 
The  headlight  of  the  rear  car  struck  the 
right  foot  of  the  plaintiff  and  pushed  it 
against  a  hook  on  the  outside  of  the  vesti- 
bule, crushing  the  bones  and  permanently 
injuring  and  disabling  the  foot  rendering 
it  substantially  useless. 

The  plaintiff  was  not  riding  on  the  bumper, 
as  seems  to  be  contended  by  appellant  At 
least  there  is  evidence  fairly  tending  to 
prove  that  he  got  out  on  the  rear  of  the 
car  after  It  had  stopped  at  Eighteenth  street 
and  there  is  no  dispute  that  the  car  was 
not  moving  at  the  time  of  the  ooiilslon, 
but  was  standing  still.  If  he  had  voliui- 
tarily  taken  the  unusual  position  in  wlilch 


he  was  injured,  for  the  purpose  of  riding 
as  a  passenger,  he  might  doubtless  have 
been  held  gullt7  of  contributory  negligence 
per  se.  But  that  is  not  the  case  made  by. 
the  evidence.  There  is  no  proof  that  he 
had  reason  to  expect  a  car  from  the  rear, 
and  whether.  In  getting  oat  of  the  way  of 
the  passengers  desiring  to  get  off  the  car, 
he  was  gallty  of  negligence,  was  a  question 
of  fact  for  the  Jury  under  all  the  facts 
and  clrcomstanoes  of  the  case.  There  was 
evidence  fairly  tending  to  show  that  the 
plaintiff  was  in  the  exercise  of  due  care. 
The  motorman  on  the  rear  car  did  not  have 
a  regular  run,  but  was.  called  an  "extra," 
being  called  on  only  when  some  one  regularly 
employed  was  not  on  Anty.  He  liad  been 
so  engaged  for  from  four  to  six  wedcs.  He 
testified  that  he  saw  the  front  car  when 
he  was  at  Sixteenth  street  two  blocks  north 
of  the  place  of  the  collision,  and  that  plain- 
tiff was  then  on  the  rear  bumper ;  also  that 
he  knew  that  the  forward  car  would  stop 
at  street  crossings  to  receive  and  discharge 
passengers.  He  made  no  ^ort  to  slacken 
the  speed  of  his  car  until  he  bad  reached 
a  point  10  or  20  feet  north  of  Eighteenth 
street  when  he  says  he  saw  the  front  car 
on  the  south  side  of  Eighteenth  street  and 
saw  the  plaintiff  standing  on  the  bumper. 
He  then  made  every  effort  to  stop  tlie  car, 
but  the  wheels  slipped  on  the  rails,  which 
were  wet  and  be  was  unable  to  control 
it  until  It  came  in  contact  with  the  car  in 
front  He  did  not  claim  that  he  soimded 
the  gong  or  gave  any  alarm,  except  that 
he  "hollered"  two  or  three  times.  Conced- 
ing that  he  did  all  he  could  to  avoid  the 
accident  after  he  reached  the  point  10  or 
20  feet  north  of  Eighteenth  street  the  ques- 
tion still  remains  whether  he  was  not  gallty 
of  negligence  in  postponing  his  efforts  to 
control  the  car  until  he  reached  that  point; 
that  is,  whether  he  made  timely  efforts  to 
control  the  car.  He  must  be  held  to  bave 
known  the  condition  of  the  rails  and  the 
danger  of  the  wheels  slipping.  The  Jury  also 
had  a  right  in  determining  the  question 
of  his  negligence,  to  take  Into  consideration 
the  fact  that  he  failed  to  give  the  usnal 
alarm  or  signaL  If  he  had  rung  the  gong 
promptly  upon  discovering  that  he  oonld 
not  stop  the  car,  the  one  in  front  might 
have  moved  forward  or  the  plaintiff  might 
hare  saved  himself  by  getting  off  the  bumper. 
Hallooing  was  not  the  usual  or  proper  way 
of  giving  the  alarm.  Plaintiff  may  or  may 
not  have  heard  It  or,  if  he  did,  failed  to 
understand  what  was  said.  We  are  of  the 
opinion  that  the  evidence,  though  confiicting, 
fairly  tended  to  sliow  that  the  rear  car 
was  negligently  managed  and  that  such  Di- 
ligence caused  the  injury.  The  trial  court 
did  not  err  in  refusing  to  take  the  case 
from   the  Jury. 

Instruction  No.  1,  given  on  behalf  of  the 
plaintiff,  advised  the  Jury  that  the  defendant 
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was  bonnd,  tmflfer  the  law,  to  exercise  the 
Mghest  degree  of  calre  and  caution  «onsl'atent 
with  the  practical  operation  of  Its  care  to 
save  tile  plaintiff  fitom  Injury  while  he  was,  If 
he  was,  a  passenger  on  said  car.  It  Is  said  tiila 
Instruction  was  erroneous  because  the  de- 
fendant was  not  charged  by  the  declaration 
with  any  violation  of  duty  to  protect  ot 
guard  plaintiff  against  injury.  We  do  not 
so  read  the  declaratloa  It  charges  that  the 
plaintiff  was  a  passenger  upon  the  defend- 
ant's car,  and  that  he  was  injured  through 
the  negligence  of  the  servants  of  the  com- 
pany. It  Is  also  said  that  the  instruction 
ignored  the  plaintiff's  conduct  in  placing 
himself  in  the  dangerous  position,  which 
fact  necessarily  affected  the  question  of  the 
defendant's  duty  in  the  premises.  The  plain- 
tiff was  not  required  to  state  the  law  Of 
bis  case  In  a  single  Instruction.  No.  1  did 
not  direct  the  Jury  that  if  they  found  the 
facts  therein  stated  to  be  true  they  should 
find  for  the  plaintiff,  but  simply  stated  the 
well-established  rule  of  law  rs  to  the  duty 
of  a  common  carrier  of  paaAengers. 

The  defendants  among  the  many  instruc- 
tions aslted  by  It,  Offered  the  sixth,  as  fol- 
lows :  "If  the  jury  believe  from  the  evi- 
deUce  that  the  coming  together  of  the  two 
cars  was  caused  by  an  unavoidable  slipplhg 
of  the  hind  or  following  car  upon  a  wet 
or  slippery  rail,  without  any  negligence'  on 
the  part  of  the  employes  thereof,  then  the 
Jury  should  return  a  verdict  of  hot  guilty." 
Also  the  ninth,  as  follows:  "If  the  jury 
believe  from  the  evidence  that  the  coming 
together  of  the  two  cars  in  question  was 
caused  by  the  following  car  becoming  uncon- 
trollable, then  the  Jury  must  determine  from 
the  evidence  wbether  or  not  the  becoming 
ancontrollable  of  said  car  was  due  to  negli- 
gence on  the  patrt  of  the  employes  In  charge 
of  it  If,  after  considering  all  the  evidence, 
the  jury  believe  that  the  employes  in  charge 
of  said  car  undertoolc  to  stop  it  in  the 
usual  manner  and  with  the  usual'  means, 
and  that  there  was  no  failure  on  their  part 
to  use  the  highest  degree  of  practicable  care 
In  the  operation  of  said  car,  then  the  jury 
must  find  the  defendant  not  guilty.  The 
motorman  of  said  car  was  not  required  to 
do  anything  Inconsistent  with  the  practical 
or  reasonable  running  of  his  car."  Both 
of  these  instructions  are  subject  to  the  criti- 
cism that  they  Ignored  entirely  one  theory 
of  plaintiff's  case ;  that  Is,  that  the  motor- 
man  did  not  commence  his  efforts  to  control 
the  car  in  proper  time.  The  sixth  is  liable 
to  the  construction  that  the  unavoidable 
slipping,  if  without  negligence  on  the  part 
of  the  employes,  would  excuse  the  defend- 
ant ;  whereas  reasonable  '  diligence  by  the 
motorman  required  him  to  act  before  the 
slipping  of  the  wheel^  upon  the  rails.  The 
ninth  excuses  the  defendant  if  the  motorman 
undertook  to  stop  the  ear  in  the  usual 
manner  and  with  the  usual  means;  whereas 
tt  was  his  duty  'to  use  -unusual  meaite 
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because  of  the  unusual  condition  of 'the 
rails  at  the  time. 

But  both  these  Instructions  were  properly 
re-fused  fOr  the  further  reason  that  they 
were  entirely  covered  by  others  given  on 
behalf  of  the  defendant  The  sixteenth 
told  the  jui?y  that  the  plaintiff  could  not 
recover  unless  they  believed  that  the  plain- 
tiff had  proved,  by  a  preponderance  of  the 
evidence,  first,  that  the  plaintiff  was  in  the 
exercise  of  ordinary  care  for  his  own  safety 
at  and  just  prior  to  the  time  of  the  acci- 
dent; second,  that  the  defendant  company 
was  guilty  of  negligence  in  the  manner 
charged  in  the  declaration  or  In  some. count 
thereof;  and,  third,  that  such  negllgente, 
if  any,  was  the  proximate,  direct  cause  of 
the  plaintiff's  injury.  By  the  twentieth, 
that  If  they  believe  from  the  evidence  that 
the  Injury. was  the  result  of  mere  accident 
wiiich  occurred  without  negligence  on  the 
part  of  thb  defendant,  as  charged  in  the 
declaration  or  In  some  count  thereof,  then 
they  should  return  a  verdict  of  not  guilty. 
By  the  twenty-eighth,  that  "the  mere  fact 
that  Schmidt  was  Injured  is  not  sufficient 
of  itself  to  make  the  defendant  liable.  If 
the  Jury  believe  from  the  evidence  that  at 
the  time  6t  the  Injury  the  employes  of,  the 
defendant  were  exercising  the  highest  degree 
of  practicable  care  In  the  operation  and 
management  of  the  following  car  in  ques- 
tion." Sevetal  other  Instructions  in  posi- 
tive and  Inequivocal  language  told  the  Jury 
that  the  plaintiff  could  not  recover  If  his 
Injury  was  the  result  of  a  mere  accident  and 
not  occasioned  by  the  negligence  of  the  em- 
ployee of  the  defendant  Therefore  to  have 
given  the  sixth  and  ninth  instructions  would 
have  been  bit  to  repeat  what  the  Jury  were 
tqld  by  those  given.  No  one  can  read  the 
18  lengthy  InMructtonB  gtreb  by  the  court 
at  the  Instance  of  the  defendant  and  which 
state  the  law  of  the  case  In  Its  various 
phases,  many  of  them  most  favorably  to  the 
defendant  and  entertain  the  belief  that  the 
verdict  of  the  jury  was  the  result  of  mis- 
direction by  the  court  in  Its  Instruction*. 

Counsel  for  defendant  have  reargued  upon 
this  rehearing  that  the  point  of  the  sub- 
mission by  the  trial  court  of  special  inter- 
rogatories without  notice  to  it  was  argued 
in  the  Appellate  Court  It  Is  not  as  we 
understand,  claimed  that  the  question  was 
urged  In  the  Appellate  Court,  except  upon 
a  petition  for  rehearing.  It  should  be  re- 
membered that  at  the  last  February  term 
the  plaintiff  asked  leave  to  file  defendant's 
argument  in  the  Appellate  Court  for  the 
purpose  of  showing  that  the  point  In  ques- 
tion was  not  presented  In  that  argument 
The  defendant  In  its  counter  suggestions 
admitted  the  fact  alleged  by  the  plaintiff, 
but  made  a  cross-motion  for  leave  to  file 
the  petition  for  rehearing,  thereby  impliedly 
admitting  that  the  question  was  then  raised 
for  the  first  time.  We  allowed  the  motion 
oif  plaintiff  and  denied  the  crosa-motlon,  an4|^ 


386 


76  NORTHBABT^BN  REPOBTBIU 


OIL 


therefore  tbe  petition  for  rehearing  In  the 
Appellate  Ck>urt  was  not  and  is  not  before  ns. 

We  bare.  In  view  of  the  large  judgment 
In  this  case,  rendering  it  important  to  the 
appellant,  deemed  It  proper  to  consider  care- 
fully each  substantial  ground  of  rerersal 
urged,  and  are  convinced  that  no  reversible 
errors  of  law  were  committed  by  the  trial 
court  in  Its  disposition  of  the  case.  The 
judgment  of  the  Appellate  Court  most 
therefore   be   affirmed. 

Judgment  affirmed. 


(217  111.  429) 

BERDEIi  «t  al.  v.  CITX  OF  CHICAGO. 
(Supreme  Court  of  Ulinois.    Oct  24,  1905.) 

1.  MumOIPAI.      (30BP0BATIONB  —  LOCAI.      IK- 
PB0VEMENT8 — DiSTBIBDTION   OF  CoST. 

Local  Improvement  Act  1897,  S  47  (4  Starr 
&  0.  Ann.  St.  Supp.  1902,  c.  24,  par.  84),  in- 
vests the  county  court  with  the  power  to  revise 
and  correct  the  assessment  roll  and  change  Uie 
distribution  of  the  total  cost  of  an  improvement 
between  the  public  and  the  owners  of  the  prop- 
erty, and  its  decision  is  conclusive. 

2.  Saiiii>— Abbitbaby  Assessuent. 

An  arbitrary  plan  in  assessing  benefits 
to  the  portion  of  lots  not  actually  taken  for  the 
widening  of  a  street  for  a  marliet  place  to  an 
amount  sufficient  to  equal  the  value  of  the  parts 
of  the  lots  taken,  irrespective  of  the  fact  that 
the  lots  were  differently  situated,  renders  a 
reversal  of  the  assessment  necessary. 

Appeal  from  Superior  Ck)urt,  (3ook  C!ounty ; 
Theodore  Brentano,  Judge. 

Petition  by  the  dty  of  Chicago  against 
Charles  A.  Berdel  and  others  In  condemna- 
tion proceedings.  Judgment  for  plaintiff, 
and  certain  defendants  appeal.    Reversed. 

James  Lane  Allen  and  Wing  &  Wing, 
for  appellants.  Robert  Redfleld  and  Frank 
Johnston,  Jr.  (Edgar  Bronson  Tolman,  Corp. 
Counsel,  of  counsel),  for  appellee. 

PER  CURIAM.  This  was  a  petition  filed 
by  the  city  of  Chicago  in  the  superior  court 
of  Cook  county  against  tbe  appellants  and 
other  defendants,  praying  the  court  to  as- 
certain the  Just  compensation  to  be  paid 
for  private  property  to  be  taken  or  damaged 
for  the  widening  of  West  Randolph  street, 
from  Halsted  street  to  Sangamon  street,  a 
distance  of  three  blocks,  by  taking  35  feet 
from  the  abutting  property  on  each  side  of 
tbe  street,  and  making  it  150  feet  wide,  in- 
stead of  80,  and  to  ascertain  what  property 
would  be  benefited  by  such  improvement  and 
the  amount  of  sncb  benefit  Tbe  appellants 
are  the  Joint  owners  of  lots  17  and  18,  in 
block  36,  in  Carpenter's  Addition  to  tbe  city 
of  Chicago.  The  lots  are  situated  at  the 
northwest  comer  of  West  Randolph  and 
Halsted  streets,  having  a  frontage  of  50 
feet  each  on  West  Randolph  street,  extend- 
ing 100  feet  north.  Lot  18  is  the  corner  lot, 
and  abuts  100  feet  on  Halsted  street  West 
Randolph  street  Is  80  feet  In  width  in  front 
of  these  lots,  but  eastward  from  Halsted  to 
Desplaine^  street  a  distance  of  two  blocks. 


it  Is  150  feet  wide.  Lot  18  Is  improved  with 
a  four-story  and  basement  brick  building,  of 
about  43-foot  frontage  on  Randolph  street, 
and  running  about  60  feet  north  on  Halsted 
street,  where  it  adjoins  a  like  four-story  and 
basement  brick  building  of  about  40-foot 
frontage  on  Halsted  street^  and  running 
about  55  feet  west  along  the  alley.  Lot  17 
is  the  Inside  lot  west,  and  faces  50  feet  on 
Randolph  street  by  1(X)  feet  deep,  and  is  im- 
proved with  some  frame  buildings,  concern- 
ing the  value  of  which  there  Is  no  contro- 
versy here  as  to  the  award  made.  Commis- 
sioners were  appointed,  who  made  a  report 
showing  the  total  value  of  all  the  land  taken 
on  both  sides  of  the  street  for  the  improve- 
ment to  be  $314,103.70,  that  there  were  no 
damages  to  property  not  taken  and  no  bene- 
fits to  the  city  of  Chicago,  and  assessing 
the  benefits  to  the  remainder  of  each  piece 
of  property  equal  to  the  value  of  the  proper- 
ty taken,  so  that  the  owners  were  paid  for 
their  land  taken  in  benefits  to  what  was  left 
As  to  appellants'  property,  they  reported  the 
just  compensation  to  be  paid  to  them  for 
the  35  feet  taken  from  lot  17  as  $10,062.50, 
and  assessed  back  upon  the  remaining  65 
feet  of  the  lot  $10,062.50,  being  tbe  same 
amount  for  benefits  to  the  property  from  tbe 
improvement  The  just  compensation  re- 
ported to  be  paid  appellants  for  36  feet  to  be 
taken  from  the  front  of  lot  18  was  $14,875, 
and  the  benefits  to  the  remainder  of  the  lot 
were  assessed  at  the  same  sum,  thus  balan- 
cing the  amount  allowed  as  for  compensation 
for  the  land  taken.  The  appellants  filed  ob- 
jections to  the  amounts  allowed  for  tbe 
property  to  be  talcen  and  to  the  assessment 
of  benefits  to  that  not  taken,  and  also  ob- 
jected to  the  report  and  finding  of  the  com- 
mission that  the  city  should  not  be  requir- 
ed to  pay  any  portion  of  this  cost  of  the  im- 
provement The  objections  were  submitted 
to  a  Jury  for  trial,  and  the  testimony  of  a 
number  of  witnesses  was  heard.  Tbe  ver- 
dict of  the  Jury  was  that  the  property  was 
not  assessed  more  than  It  would  be  benefited, 
and  they  fixed  the  compensation  to  be  paid 
for  the  portion  of  the  lots  to  be  taken  at 
the  amounts,  respectively,  .fixed  by  the  com- 
missioners, and  assessed  the  benefits  to  the 
parts  of  lots  not  taken  in  the  same  amounts. 
Judgments  of  condemnation  and  of  confirma- 
tion were  entered  accordingly,  and  this  ap- 
peal was  prosecuted  therefrom. 

Section  47  of  the  local  Improvement  act 
of  1897  (4  Starr  &  a  Ann.  St  Supp.  1902, 
p.  179,  c.  24,  par.  84)  invests  the  county  court 
with  power  to  revise  and  correct  the  assess- 
ment roll  and  to  change  and  modify  the 
distribution  of  the  total  cost  of  an  Improve- 
ment between  the  public  and  the  property 
benefited,  and  provides  that  the  determina- 
tion of  that  court  of  the  distribution  of  the 
cost  of  the  Improvement  between  the.  public 
and  tbe  property  to  be- assessed  shall  be  con- 
clusive, and  shall  not  be  subject  to  review 
on  appeal  or  writ  of  error.  We  cannot. 
Digitized  by^VjOOQlC 
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therefore,  con^ldo:  the  contention  of  conn- 
8el  for  the  appellants  that  the  court  erred 
In  refusing  to  require  the  city  to  pay  some 
portion  of  the  cost  of  the  proposed  Improve- 
ment '    ' 

It  appeared  from  the  testimony  of  all  of 
the  witnesses  produced  on  the  hearing,  both 
those  who  gave  testlhiony  on  the  part  of  the 
appellants,  as  well  as  those  for  the  city, 
that  West  Bandolph  street,  from  Desplaines 
to  Halsted  streets,  a  distance  of  two  blocks, 
is  of  the  width  of  160  feet,  and  is  occupied 
for  the  pwrposes  of  a  produce  or  truck  mar- 
ket, and  is  known  as  "Haymarket  Square"; 
that  the  busltiess  transacted  there  is  for 
that  reason  quite  large,  and  that  the  proper- 
ty abutting  on  the  square  is  in  great  demand 
by  produce  and  commission  men  and  whole- 
sale grocerymen,  and  that  said  property  has 
Increased  in  value,  and  is  now  worth  much 
more  than  property  on  West  Randolph  street 
to  the  east  or  west  of  the  Haymarket 
Square;  that  the  lots  at  the  southwest  and 
northwest  comers,  respectively,  of  Halsted 
and  West  Randolph  streets — those  on  the 
northwest  corner  being  the  property  here 
involved — are  at  the  western  limit  of  said 
Haymarket  Square,  and  were  and  are  of 
greater  value  than  lots  on  either  side  of 
West  Randolph  from  Halsted  street  to  San- 
gamon street,  the  latter  street  being  the 
western  limit  of  the  proposed  improvement 
Lot  18,  which  is  at  the  northwest  comer  of 
Halsted  and  West  Randolph  streets,  was  es- 
timated by  the  witnesses  produced  on  behalf 
of  the  appellants  at  from  $1,200  to  $1,500 
per  firont  foot,  and  by  the  witnesses  produ- 
ced by  the  dty  at  not  less  than  $850  per 
front  foot  The  witnesses  in  behalf  of  each 
of  the  litigants  testified  that  the  lots  along 
West  Randolph  street,  from  Halsted  to  San- 
gamon streets,  became  less  and  less  valuable 
as  they  were  more  remote  from  Haymarket 
Square.  The  witnesses  for  appellants  valu- 
ed lot  17,  being  the  second  lot  from  the 
northwest  comer  of  Halsted  and  West  Ran- 
dolph streets,  at  froni  $700  to  $750  per  front 
foot  being  little  more  than  one-half  of  the 
value  of  the  corner  lot  as  estimated  by 
them.  The  witnessfes  for  the  city  estimated 
the  value  of  lot  17  at  from  $250  to  $300  per 
front  foot  less  than  lot  18. 

The  theory  of  the  witnesses  who  testified 
for  the  city  was  that  the  produce  and  truck 
market  would  extend  along  the  street  as 
proposed  to  be  widened,  and  that,  as  a  re- 
sult thereof,  the  proi)erty  abutting  thereon, 
as  far  as  widened,  would  be  benefited  and  in- 
creased in  value,  and  that  the  remainder  -Of 
each  of  the  lots,  after  the  35-foot  strip 
had  been  taken  from  the  front  thereof, 
would  be  of  the  same  value  as  the  entire 
lot  before  the  street  was  widened;  that 
Is,  that  each  lot  would  be  Increased  in  value 
In  an  amount  equal  to  the  value  of  the 
35-foot  strip  to 'be  taken  from  It  The  jury 
iu:cept«?d  this  theory  as  correct  and  appli- 
cable to  each  of  the  lots  and  returned  their 


verdict  accordingly;  that  Is,  assessed  back 
upon  the  remainder  of  each  lot  along  each 
side  of  the  street,  throughout  the  entire 
length  of  the  improvement,  the  amount  al- 
lowed as  compensation  for  that  part  of  the 
lot  taken.  This  theory  leaves  out  of  con- 
sideration the  fact  that  appellants'  lot  18 
already  fronted  practically  on  Haymarket 
Square  to  the  extent  of  the  35  feet  at  the 
south  end  of  the  lot  and  that  It  already 
had  a  portion  of  the  advantages  and  bene- 
fits to  be  derived  trom  a  frontage  on  the 
market  The  arbitrary  plan  adopted  by  the 
Jury  of  uniformly  assessing  as  for  benefits 
against  the  remainder  of  each  of  the  lots, 
after  35  feet  of  the  front  thereof  had  been 
taken'  for  the  widening  of  tlie  street  an 
amount  sufilcient  to  pay  or  equal  the  value 
of  the  part  of  the  lot  taken,  manifestly  oper- 
ated unjustly  as  to  appellants'  lot  18^  and 
also  in  a  degree  as  to  their  lot  17,  which 
was  situated  in  such  close  proximity  to  the 
Haymarket  as  that,  as  the  testimony  of  all 
of  the  witnesses  tended  to  show,  the  benefits 
of  that  mart  extended  in  a  degree  also  to  it 
The  lots  belonging  to  the  appellants  were 
differently  situated,  with  reference  to  the 
benefits  to  accrue  from  the  widening  of  the 
street  from  lots  two  and  three  blocks  away 
from  the  western  limits  of  the  Haymarket 
Square,  and  the  general  plan  of  assessing 
benefits  to  all  the  parts  of  the  lots  not  taken 
along  the  street  for  the  distance  of  three 
blocks  could  not  be  applied  to  the  appel- 
lants' lots  without  working  ap  injustice  to 
them,  in  that  it  assessed  as  benefits  to  their 
lots  the  benefits  of  the  market  already  in  a 
great  degree  enjoyed  by  them. 

The  judgment  is  palpably  wrong,  and  is 
reversed,  and  the  cause  will  be  remanded. 

Reversed  and  remanded. 

(217  111.  278) 
CITX  OF  MATTOON  t.  FALLER. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1,  MtJNICtPAl,        COBPOBATIONS  —  DEFECTIVE 
SlDEWAlKS— NEOUGENCE. 

Evidence  that  a  city  bad  notice,  both  actual 
and  constructive,  that  a  sidewalk  was  in  bad 
repair,  and  yet  permitted  it  to  remain  in  an  un- 
safe condition,  makes  a  question  for  the  jury 
on  the  issue  of  the  city's  negligence. 

[Ed.  Note. — Por  cases  in  point,  see  vol.  36, 
Gent.  Dig.  Municipal  CJorporatlona,  i§  1747- 
1730.] 

2.  Samii>— Actions— iNSTBUCTioNs. 

In  an .  action   against  a  city  for  injuries 
caused  by  a  defective  sidewalk,  an  instruction 
requiring  repairs  made  by  a  city  to  have  been 
"properly"  made  is  proper. 
8.  Same— QtrKSTioN  for  Jubt. 

In  an  action  for  injuries  caused  by  a  de- 
fective sidewalk,  where  tiiere  was  evidence  that 
the  injury  occurred  two  months  after  repairs 
were  made  by  defendant  city,  and  that  the  city 
officers  had  in  the  meantime  been  twice  notified 
that  the  walk  had  again  become  out  of  repair, 
the  question  whether  the  city  had  had  a  reason- 
able time  after  notice  and  before  the  injury  to 
make  further  repairs  was  one  for  the  Jury.  ' 

[Ed.  Note. — For  eases  In  point  see  vol.  8&-> 
Coit  Dig.  Municipal  Ck>iporation8,  g  850.]      i<- 
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4.  Sake— COKTBIBUTOBT  Neoliqence. 

A  pedestrian,  who  uses  a  defective  side- 
walk with  knowledge  of  its  defective  condition, 
although  he  might  tiaTe  gone  by  another  ronte, 
is  not  guilty  of  negligence  per  se ;  but  all  that 
is  necessary  for  such  pedestrian  to  show,  in 
order  to  exonerate  himself  from  contributory 
negligence,  is  that  he  exercised  ordinary  care 
for  his  safety. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  86^ 
Cent  Dig.  Municipal  Corporations,  i  1679.] 

Appeal  from  Appellate  Court,  Third  Pls- 
trlct 

Action  by  Clement  F.  Faller  against  the 
dty  of  Mattoon.  From  a  Judgment  of  the 
Appellate  Court,  aflSrmlng  a  Judgment  for 
plaintiff,   defendant   appeals.    Affirmed. 

This  Is  an  action  In  case,  brought  to  the 
October  term,  1903,  in  the  circuit  court  of 
Coles  connty  by  the  appellee  against  the  city 
of  Mattoon  to  recover  damages  tor  a  i)er- 
sonal  injury  resnlting  from  a  fall  upon  an 
alleged  defective  sldewaUn  in  that  city.  The 
trial  resalted  in  verdict  and  Judgment  in 
favor  of  the  appellee  for  $1,000,  which  Judg- 
ment, npon  appeal  to  the  Appellate  Court, 
has  been  affirmed.  The  present  appeal  is 
taken   from   such   Judgment  of   affirmance^ 

Anderson  Stewart,  City  Atty.,  and  Bryan 
H.  Tivnen,  for  appellant  Gralg  &  Einzel, 
for  appellee. 

lifAGKTrDER,  J.  In  this  case  no  errors 
are  assigned  on  account  of  any  ruling  of  the 
triiU  court  in  reference  to  the  admission  or 
exclusion  of  evidence.  The  only  errors  as- 
signed relate  to  the.  giving  and  refusal  of 
instrnctionB. 

First  It  Is  assigned  as  error  that '  the 
court  below,  at  the  close'  of  appellee's  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, refused  to  give  a  written  Instrnc- 
tlon,  asked  by  the  appellant,  requiring  the 
Jury  to  find  the  appellant  not  gi^lty.  The 
refusal  of  the  court  to  instruct  the  Jury  to 
find  for  the  appellant  raises  the  question 
whether  or  not  there  is  any  evidence  tending 
to  show  appellee's  right  of  recovery.  If 
there  was  evidence  tending  to  show  such 
right  of  recovery,  then  the  court  committed 
no  error  in  refusing  to  direct  the  Jury  to 
find  for  the  defendant  Central  Railway  Co. 
V.  Knowles,  191  111.  241,  00  N.  B.  829 ;  Land- 
graf  v.  Kuh,  188  111.  4B4,'59  N.  E.  501. 

The  material  facts  of  the  case  are  snb- 
stantially  as  follows:  The  appellee  was  a 
carpenter,  and  lived  in  a  house' in  the  city 
of  Mattoon  at  the  southeast  corner  of  Twen- 
tieth and  Moultrie  streets.  Twentieth  street 
ran  north  and  south.  Moultrie  street  ran 
east  and  west  and  across  Twentieth  street. 
The  next  street  east  of  Twentieth  street 
and  parallel  with  it,  was  Nineteenth  street 
Plaintiff  bad  moved  into  the  bouse  in  which 
he  lived  foor  or  five  months  prior  to  his  In- 
Jury,  which  occurred  on  February  16,  1903. 
The  house  faced  north  on  Moultrie  street, 
and  the  west  side  of  it  fronted  on  Twen- 
tieth street,  and  Tan  baqk  to  an  alley,  runr 


ning  east  and  west,  south  of  appellee's  places 
and  at  about  the  middle  of  the  block  in 
which  his  house  stood.  The  evidence  is  quite 
clear  and  conclusive  that  for  some  two  years 
prior  to  the  accident  the  sidewalk  on  the 
east  side  of  Twentieth  stieet,  and  on  the 
west  side  of  appellee's  houses  was  in  a  de- 
fective condition.  The  testimony  of  appellee 
and  his  daughter,  and  of  some  four  or  five 
other  witnesses,  shows  that  thla  sidewalk  on 
the  east  side  of  Twentieth  street  was  and 
bad  been  oat  of  r(9alr  and  in  bad  condition. 
It  was  a  wooden  sidewalk,  and  some  of  the 
sills  were. rotten,  and  some  of  the  planks 
were  decayed,  loose,  broken,  and  nnfastened. 
The  sidewalk  was  about  4  feet  in  widtli, 
and  the  planks  ran  east  and  west,  except  at 
the  alley,  where  they  ran  north  and  sooth, 
the  alley  being  about  12  to  16  feet  in  width. 
At  the  crossing  of  the  alley  the  boards  were 
turned,  or  "cuffed"  up,  and  the  stringers 
were  rott^i,  .or  partly  rotten,  and  broken. 
The  sills  and  stringers  under  the  walk  were 
rotted  out,  and  the  main  planks  broken,  and 
a  part  of  them  projected  up  and  part  down. 
This  had  been  the  condition  of  the  walk  for 
some  two  years.  There  was  no  sidewalk  at 
all  on  Moultrie  street  in  front  of  appellee's 
house.  There  was  a  cement  sidewalk  on 
the  west  side  of  Twentieth  street  At  the 
southwest  corner  of  Twentieth  and  Monltrie 
streets  stood  an  old  charcb.  The  crossing 
from  the  southwest  cornier  of  Monltrie  and 
Twentieth  streets  to  the  sontheast  comer 
of  Moultrie  and  Twentieth  streets,  where 
the  appellee's  house  was,  was  in  bad  condi- 
tion and  oat  of  repair.  On  the  morning  of 
February  16,  1903,  appellee  had  been  at 
.work  at  some  point  east  and  soi^h  of  his 
borne,  and,  havbig  finished  his  work  at  about 
10:80  in  the  morning,  started  for  home.  He 
walked  up  Nlneteoith  street  east  of  Twen- 
tieth street,  .until  he  came  to  the  street  run- 
ning east  and  west  that  ctiossed  Twentieth 
street. next  south  of  his  house.  He  then  turn- 
ed west  from  Nineteenth  street  to  Twentieth 
Htreet,  and  walked  nortji  on  Twentieth  street, 
en  the  east  side  thereof,  to  go  to  liis  bomew 
He  had  in  his  hand,  (»■  on  hla  shoulder, 
a  small  hand  box  containing  some  tools, 
weighing  from  10  to  12  poands.  When  he 
came  to  or  near  the  alley  in  question,  walk- 
ing north  on  the  east  sidewalk  of  Twentieth 
street,  one  of  the  planks-  of  the  sidewalk 
running  east  and  west  was  loose  and  un- 
fastened. Appellee  stepped  on  the  east  side 
of  plank,  near  the  center  of  the  sidewalk, 
and  the  other  side  thereof  fiew  up,  and  la 
^endeavoring  to  step  over  it  with  his  other 
foot  he  lost  his  biilance,  and  got  his  foot 
caught  on  the  edge  of  one  of  the  defective 
planks,  which  was  "cuffed  up,"  at  the  alley 
crossing  running  north  and  south,  and  he 
was  thrown  off  his  balance  diagonally  across 
the  sidewalk.  He  received  severe  injuries. 
His  leg  between  the  knee  and  the  hip  was 
fractured,  and  he  was  otherwise  bruised  and 
injured.    He  was  con^^^^l^^^^or 
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almost  torn  montliB,  and  »U>ce  tbe  injury 
baa  been  unable  to  work  at  bis  former  trad& 
Tbere  la  no  dispute  as  to  the  extent  or  seri- 
ousness of  his  injury. 

The  first  question  which  presents  Itself  Is 
whether  or  not  the  appellant  was  guilty  of 
such  negligence  as  caused  the  Injury  to  appel- 
lee. The  evidence  shows  that  the  city  bad  not 
only  constmctiTe,  but  actual,  notice  of  these 
defects  In  the  sidewalk.  It  appears  from  the 
testimony  of  witnesses  produced  by  the  city  it- 
self that  it  attempted  to  repair  a  part  of  the 
sidewalk  near  this  alley  on  or  about  December 
lEs  or  December  20,  190a  No  attempt  was 
made  to  repair  the  whole  length  of  tbe  side- 
walk from  Moultrie  street  south  to  the  next 
street,  parallel  with  Moultrie  street,  which 
crossed  Twentieth  street,  and  along  the  west 
side  of  appellee's  house.',  No  new  plank  or 
new  stringers  were  used  in  making  such 
repairs.  According  to  the  testimony  of  the 
d^,  old  planks  were  taken  from  some. other 
sidewalk  in  the  dty  and  used  to  make  these 
repairs.  One  of  appellant's  witnesses  says  in 
regard  to  these  repairs :  "We  didn't  pot  in 
any  new  boards.  We  bad  a  pile  of  old 
boards  we  brought  from  somewhere  else. 
We  didn't  use  a  single  new  pladk."  An- 
other witness  of  appellant  says:  "In  these 
rexmlrs  we  had  some  boards  .we  had  gotten 
from  old  walks."  Another  witness  still  of 
appellant  says:  "We  used  lumber  for  re- 
pairing tlie  crossing  that  we  had  taken  out 
of  other  walks  In  town."  One  of  appellee's 
witnesses  says  in  regard  to  these  repairs: 
"There  were  some  broken  boards  there  in 
the  crossing  that  had  existed  pretty  nearly 
all  winter.  It  looked  as  though  they  had 
gone  and  nailed  them  down  a  little — some 
rotten  boards  thera  They  tried  to  fix  them 
there — the  rotten  board's — and  they  didn't 
bold.  They  wouldn't  bold."  Appellee  swears 
that  in  January,  1903,  he  called  the  atten- 
tion of  one  of  the  aldermen  of  the  city  to  tbe 
condition  of  the  sidewalk ;  and  one  Walker, 
who  was  present  when  the  notice  was  so 
given,  confirms  appellee's  Statement.  Some 
week  or  more  before  the  accident  to  appellee, 
a  lady  tell  upon  the  sidewalk  at  the  same 
place,  and  was  helped  up  by  appellee 
Thereupon  appellee'  notified  the  city  super- 
intendent of  streets  of  the  ocnrrence,  and 
called  his  attention  to  the  condition  of  the 
walk,  and  the  superintendent  said :  "I  know 
ft  It  is  a  bad  walk,  but  they  won't  give  me 
anything  to  repair  it  with.  They  give  me 
the  devil  about  the  walk,  bat  they  don't 
furnish  any  material  that  I  can  do  anything 
with."  The  evidence  tends  to  show  that 
tbe  sidewalk  at  the  alley  in  question  was  in 
a  defective  condition  after  tbe  repairs  were 
made  in  the  middle  of  December,  1902,  be- 
cause the  notices  given  to  the  alderman  and 
tbe  street  anperlntendent  were  given  in  Jan- 
nary,  1903,  and  a  week  or  so  before  the  ac- 
cident occurred. 

Tbe  evidence  above  recited  tends  to  show 
fliat  the  dty  was  guilty  of  negligence  in  per- 
■itting  the  aldawalk  to  become  as  defectlva 


as  it  was,  and  in  permitting  it  to  remain 
defective  otter  actual  and  constructive  notice 
of  its  condition.  Indeed,  counsel  for  tbe 
city  substantially  concede  tbat  the  sidewalk 
in  question  was  out  of  repair  at  the  time 
when  the  acddent  occurred.  It  cannot  be 
said,  therefore,  that  the  trial  court  erred 
in  refusing  to  take  the  case  from  the  Jury, 
Inasmuch  as  the  evidence  tended  to  show 
negligence  on  the  part  of  the  city.  The  in- 
structions given  for  the  appellee  and  those 
given  for  the  appellant  announced  the  doc- 
trine upon  this  branch  of  the  case  that  the 
appellee  could  not  recover  unless  the  dty  had 
actual  notice  of  the  defective  condition  of  the 
sidewalk,  or  nnlesi^  the  alleged  defect  was  of 
such  a  nature  and  existed  for  such  a  length 
of  time  before  the  injury  happened  that  the 
dty  authorities  could  have  discovered  It  by 
the  exercise  of  reasonable  care  and  diligence. 
Tbe  Instructions  also  announced  that  it  waa 
the  duty  of  the  dty  to  use  reasonable  care 
to  keep  its  sidewalks  in  a  reasonably  safe 
condition ;  that  Is  to  say,  reasonably  safe  for 
the  use  of  tbe  traveling  public.  Such  is  the 
law  as  announced  by  this  court.  'Village  oC 
Mansfield  v.  Moore,  121  111,  133. 16  N.  B.  240; 
City  of  Sterling  v.  Merrill,  124  111.  622,  17 
N.  B.  6;  City  of  Lanark  v.  Dougherty,  153 
111.  163,  88  N.  B.  892;  City  of  Decatur  v. 
Besten,  169  Ul.  340,  48  N.  B.  186;  City  of 
Flora  V.  Naney,  186  111.  45,  20  N.  E.  645. 

One  of  the  Instrnctions  given  for  the  ap- 
pellee is  criticised  upon  the  ground  that  it 
left  it  to  the  Jury  to  determine  from  the 
evidence  whether  or  not  the  repairs  claimed 
to  have  been  made  by  appellant  were  "prop- 
erly" made.  The  objection  to  the  nse  of 
the  word  "properly"  is  that  it  left  too  much 
to  the  conjecture  of  the  Jury  as  to  what  was 
proper,  and  that  the  use  of  that  word  might 
lead  tlie  Jury  to  conclude  that  the  sidewalk 
must  be  absolutely  safe.  There  was  evidence 
tending  to  show  that  the  repairs  made  by 
the  city  in  December,  1902,  were  made  of 
old  material,  and  were  so  Imperfectly  made 
as  not  to  cure  the  defect  in  the  sidewalk  at 
the  point  where  they  were  made.  It  was  in 
view  of  this  evidence  that  the  instruction 
was  given.  Whether  the  use  of  the  word 
"properly"  was  strictly  and  technically  cor- 
rect or  not,  the  Jury  could  not  have  been 
misled  as  to  the  obligations  of  the  city  In 
regard  to  the  condition  of  its  sidewalks,  be- 
cause many  instructions  were  given  for  both 
sides  which  laid  down  the  rule  that  the  city 
should  use  reasonable  care  and  diligence  to 
keep  its  walks  reasonbly  safe  for  the  use  of 
the  traveling  public.  Th^  could  not  have 
derived  the  idea  from  the  instructions  that, 
in  requiring  the  dty  to  properly  repair  its 
sidewalk,'  it  was  required  to  do  anything 
more  than  to  make  such  sidewalk  reasonably 
safe  for  the  use  of  the  publia  In  Whitney 
&  Starrette  Co.  v.  O'Rourke,  172  111.  177,  50 
N.  E.  242,  an  instruction  stated  that  it  was 
the  duty  of  a  contractor,  in  erecting  a  build- 
ing, to  use  reasonable  care  to  keep  boards 
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used  aa  a  covering  for  the  sills  of  a  bnlldlng 
"securely  fastened."  and  It  was  objected  to 
the  Instruction  that  the  words  "securely 
fastened"  h&d  the  same  meaning  as  "abso- 
Intely  safe" ;  but  this  objection  was  held  to 
be  without  force.  So,  here,  In  requiring  the 
city  to  "properly"  repair  Its  sidewalks,  the 
requirement  was,  not  that  It  should  repair 
them  so  as  to  make  them  absolutely  safe, 
but  reasonably  safe  for  the  use  of  the  travel- 
ing public. 

One  of  the  Instructions  given  for  the  ap- 
pellee is  objected  to  as  assuming  that  the 
walk  where  appellee  was  hurt  was  in  a  de- 
fective condition.  The  evidence  was  uncon- 
tradicted that  It  was  In  a  defective  condition, 
but  the  instruction  is  not  Justly  subject  to 
the  criticism  made  upon  It,  because  the  clause 
referring  to  the  defective  condition  of  the 
walk  Is  coupled  with  several  other  clauses, 
which  follow  the  phrase,  "if  the  Jury  believe 
from  the  evidence,"  showing  that  the  Jury 
were  to  find  from  the  evidence  whether  or 
not  the  walk  was  defective,  as  charged  by 
the  appellee.  In  Chicago  &  Alton  Railroad 
Co.  V.  Fisher.  141  111.  614,  31  N.  B.  406,  an  in- 
struction was  objected  to  as  assuming  that 
the  appellant  was  guilty  of  negligence,  and 
we  there  said  (page  625  of  141  111.,  page  409 
of  31  N.  B.)  ;  "The  instruction  does  not 
assume  that  the  appellant  was  guilty  of 
negligence,  for  the  qualifying  words,  'if  the 
Jury  believe  from  the  evidence,'  apply  to 
the  entire  sentence."  Counsel  for  appellant 
seem  to  assume  that  the  repairs  were  made 
at  so  recent  a  period  before  the  occurrence 
of  the  accident  that  the  city  could  not  have 
bad  reasonable  Notice  of  the  existence  of 
any  defect  existing  after  the  making  of 
such  repairs.  The  evidence,  however,  shows 
— and  the  Instructions  were  directed  to  the 
evidence — that  the  accident  occurred  some 
two  months  after  the  repairs  were '  made, 
and  that,  after  the  making  of  the  repairs, 
notice  of  the  defective  condition  of  the  side- 
walk was  given  to  the  officers  of  the  city  on 
at  least  two  different  occasions.  It  was  for 
the  Jury  to  say  whether  or  not  a  sufficiently 
reasonable  time  had  elapsed  after  notice  of  the 
defect  to  enable  the  city  to  make  such  repairs 
as  would  cure  It  All  the  Instructions  given 
told  the  Jury  that  it  was  the  duty  of  the  city 
only  to  exercise  reasonable  care  and  dili- 
gence to  keep  the  walk  in  a  reasonably  safe 
condition,  and,  when  no  time  Is  stated  In  an 
Instrument,  the  law  Implies  a  reasonable 
time.  It  may  be  said  here,  as  was  said  in 
Town  of  Wheaton  v.  Hadley,  131  111.  640, 
23  N.  E.  422 :  "If  the  town  had  laid  a  new 
walk  out  of  defective  material,  from  which 
an  Injury  resulted,  the  town  would  have 
been  chargeable  with  notice  of  the  defect 
So  In  this  case.  If  the  authorities,  having 
both  actual  and  constructive  notice  of  the 
defective  condition  of  the  walk  before  the 
repairs  were  made,  so  made  the  repairs  that 
the  walk  was  left  in  unsafe  condition  and  re- 
pair because  of  the  defective  material  there- 


in, they  would  be  liable  for  Injury  resulting 
from  such  defect"  The  instructions  asked 
by  the  appellant  and  refused  by  the  court 
either  announced  principles  Inconsistent  with 
those  here  stated,  or  simply  repeated  those 
which  were  embodied  In  Instructions  given 
for  the  appellant,  and  therefore  their  refusal 
was  not  error. 

Second.  The  next  question  presented  by 
the  record  in  the  case  is  the  question  whether 
or  not  the  appellee  was  guilty  of  such  con- 
tributory negligence  as  caused  the  accident 
and  the  Injury  to  him.  The  main  defense 
set  up  by  the  appellant  Is  that  the  appellee 
was  guilty  of  contributory  negligence.  Such 
contributory  negligence  is  said  to  consist  In 
the  facts,  first  that  the  appellee  knew  of  tiie 
defective  condition  of  the  sidewalk  when  he 
went  upon  It;  and,  second,  that  he  might 
have  gone  to  his  home  by  another  way  than 
the  one  which  he  took  to  get  there.  The  ap- 
pellee might  have  crossed  Twentieth  street  to 
the  west  side  thereof,  and  then  walked  upon 
the  cement  sidewalk  up  to  the  southwest  cor- 
ner of  Moultrie  and  Twentieth  streets,  and 
then  crossed  over  Twentieth  street  on  the  south 
side  of  ]S)!oultrle  street  to  his  house.  The  evi- 
dence, however,  is  clear  that  the  walk  acroag 
Twentieth  street  from  the  southwest  corner 
of  that  street  and  Moultrie  street  to  the  south- 
east comer  of  Twentieth  and  Moultrie  streets 
was  In  bad  repair  and  poor  condition.  One 
of  the  witnesses  testifies  that  this  crossing 
on  the  south  side  of  Moultrie  street  was  so 
much  out  of  repair  that  some  of  the  boards 
were  loose  and  stuck  up,  and  that  the  sills 
were  rotten.  Appellee  might  have  gone  from 
Nineteenth  street  through  the  alley,  to  the 
rear  of  his  house,  and  entered  through  the 
back  yard;  but  the  evidence  tends  to  show 
that  very  often  the  alley  was  muddy.  It  Is 
true  that  the  appellee  knew  of  the  defective 
condition  of  the  sidewalk  when  he  went  upon 
It  It  Is,  however,  well-settled  law  In  this 
state,  that  where  a  man  knows  of  a  defect 
In  a  sidewalk  and  walks  thereon,  his  doing  so 
with  such  knowledge  is  not  negligence  per  se 
as  matter  of  law.  The  fact  that  he  goes  upon 
the  sidewalk  with  knowledge  of  the  existing 
defect  is  a  circumstance  to  be  taken  Into 
consideration  by  the  Jury  with  all  tbe  other 
facta  and  circumstances  in  determining  the 
question  whether  he  was  guilty  of  contribu- 
tory negligence^  The  same  la  true  as  to  the 
fact  that  he  might  have  taken  another  route 
to  reach  his  destination  than  the  one  which  he 
actually  pursued.  The  fact  that  it  was  pos- 
sible for  him  to  take  such  other  route  Is  mere- 
ly a  circumstance  to  be  taken  into  consider- 
ation by  the  Jury  In  determining  the  ques- 
tion of  contributory  negligence,  and  Is  not 
evidence  of  negligence  per  se  as  matter  of  law. 
All  the  law  requires  of  a  man,  going  ui)on  a 
public  sidewalk  with  knowledge  that  It  is  de- 
fective and  with  knowledge  that  there  Is 
another  way  of  going,  is  that  he  shall  be  In 
the  exercise  of  ordinary  care  tor  bis  own 
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In  Village  of  Clayton  v.  Brooks,  150  III. 
87,  87  N.  E.  574)  we  said:  "If  a  person  at- 
tempts to  pass  over  a  sidewalk,  bridge,  or 
otber  Btmctore,  knowing  the  same  to  be  In 
a  dangerous  condition,  and  In  snch  attempt 
receives  Injury,  his  knowledge  of  the  danger 
will  presomptlTely  establish  contributory  neg- 
ligence. But  such  presumption  la  not  ccm- 
clnslve.  It  Is  disputable,  and  may  be  re- 
butted by  evidence  of  the  exercise  of  ordinary 
care  under  the  circumstances  of  the  par- 
ticnlar  case.  *  •  •  In  general,  the  ques- 
tion of  negligence  is  one  of  fact.  •  •  • 
Hence  an  Instruction  is  properly  refused 
which  tells  the  jnry,  as  a  matter  of  law,  that 
certain  facts  per  se  constitute  negligence. 

•  •  •  The  law  Is,  we  think,  well  settled 
tluit  knowledge  of  the  defect  In  the  side- 
walk by  the  person  Injured  before  he  goes 
upon  the  same,  or  before  the  Injury,  does  not 
per  se  establish  negligence  upon  his  part 

•  •  •  It  is  plain  that  one  may  exercise 
due  care,  with  full  knowledge  of  the  danger 
to  which  he  is  exposed  or  to  which  he  law- 
fully exposes  himself.  This  certainly  la  not 
contributory  negligence."  In  the  same  case 
of  Village  of  Clayton  v.  Brooks,  supra,  it  was 
said,  quoting  from  Shearman  &  Redfleld  on 
Negligence  (page  106  of  160  III.,  page  575 
of  87  N.  B.):  "The  mere  fact  that  a  trav- 
eler is  familiar  with  the  road  and  knows  of 
the  existence  of  a  defect  therein  will  not  Im- 
pose upon  him  the  duty  to  nse  more  than  or- 
dinary care  in  avoiding  it  •  •  •  Such 
knowledge  is  a  circumstance,  and  perhaps 
a  strong  one;  but  It  shonld  be  submitted,  with 
the  other  facts  of  the  case,  to  a  jury  for  them 
to  determine  whether,  with  such  knowledge, 
the  plaintiff  exercised  ordinary  care  in  pro- 
ceeding on  a  way  known  to  be  dangerous,  or. 
In  ist>ceedlng,  used  ordinary  care  to  avoid 
injury.    •    •    •    But   the   mere    fact   that 

•  •  •  he  (the  traveler]  might  have  taken 
a  nearer  way  Is  immaterial,  as  It  is  the  duty 
of  the  town  to  repair  ail  the  streets."  "The 
fact  that  a  traveler  on  a  highway  perceives 
that  an  obstacle  therein  Is  dangerous  to  per- 
sons attempting  to  pass  it  is  not  conclusive 
that  he  does  not  use  due  care  in  making  the 
attempt"  Village  of  Clayton  v.  Brooks,  150 
lU.  107,  37  N.  B.  576.  In  City  of  Aurora  v. 
Dale,  90  111.  46,  tills  court  held  that  traveling 
upon  a  sidewalk  by  one  having  notice  of  dan- 
gerous defects  therein  does  not  necessarily 
constitute  negligence.  In  City  of  Aurora  v. 
Hllhnan,  90  III.  61,  It  was  said:  "Nor  does 
the  mere  fact  that  plaintiff  might  have  taken 
a  better  and  safer  sidewalk  than  the  one  he 
did  take  charge  him  with  want  of  ordinary 
care."  In  Village  of  Clayton  v.  Brooks,  su- 
pra. It  was  further  said  (page  107  of  150  111., 
page  576  of  37  N.  B.):  "The  ultimate  fact 
submitted  to  the  jury  in  this  case  in  respect 
to  the  matter  under  consideration  waa 
whether  the  plaintiff  was  guilty  of  contribu- 
tory negligence,  and  the  fact  that  she  re- 
turned home  over  the  defective  sidewalk 
with  knowledge  of  its  unsafe  condition  was 


a  circumstance  proper  to  be  shown  as  tend- 
ing to  establish  such  negligence.  It  waa  an 
evidentiary  fact,  and  as  such  was  properly 
allowed  to  go  to  tbe  jury,  as  having  a  tenden- 
cy to  prove  the  ultimate  fact  In  question.  It 
was  properly  submitted  with  all  the  other 
evidence  Illustrating  the  same  question. 
*  •  •  The  jury,  upon  full  consideration, 
have  found  that  she  exercised  ordinary  care, 
and  that  finding  having  been  affirmed  by 
the  Appellate  Court  is  conclusive  upon  that 
question  of  fact." 

In  the  case  at  bar,  the  Instructiona  given 
for  the  appellee  announced  to  the  jury  the 
doctrine  already  stated;  that  is,  that  ap- 
pellee was  only  required,  under  the  circum- 
stances, to  exercise  reasonable  or  ordinary 
care  and  caution,  and  that  whether  or  not 
he  was  exercising  such  care  and  caution  at 
the  time  of  the  injury  was  a  matter  for  the 
jury  to  determine  from  all  the  facts  and  cir- 
cumstances shown  on  the  trial.  The  evi- 
dence of  the  appellee  tends  to  show  that  he 
paid  particular  attention  to  where  he  was 
going,  and  that  he  was  walking  at  an  ordi- 
nary gait  He  was  asked,  when  upon  the 
witness  stand,  what  precaution  he  took  for 
his  own  safe^,  and  answered  that  he  took 
extraordinary  precaution,  as  any  person 
would.  Objection  was  made  to  the  use  of 
the  word  "extraordinary,"  and  his  answer 
in  that  respect  was  excluded.  Thereupon  he 
stated  that  he  was  "walking  my  ordinary 
walk ;  a  loose  board  that  had  slipped  to  one 
side  was  ao  near  the  other  side  I  did  not 
really  notice  It."  His  evidence  showed  that 
the  board  which  caused  him  to  stumble 
could  not  have  been  easily  seen,  and  that 
he  was  thrown  off  his  balance,  and  In  try- 
ing to  make  a  long  step  caught  his  toe  on  the 
end  of  an  upturned  plank  at  the  alley  cross- 
ing, and  was  thus  thrown  down.  It  was  for 
the  Jury  to  say,  under  this  evidence,  wheth- 
er or  not  he  waa  in  the  exercise  of  ordinary 
care.  The  evidence  tended  to  abow  that  he 
was  In  the  exercise  of  ordinary  care,  and 
the  judgments  of  the  lower  courts  are  con- 
clusive upon  that  subject  In  City  of  Strea- 
tor  V.  Ghrisman,  182  III.' 215,  54  N.  B.  997. 
It  was  again  said:  "It  is  contended  that 
appellee  knew  of  the  defect  In  the  walk,  and 
was  therefore  guilty  of  contributory  negli- 
gence In  going  upon  it  Although  a  person 
passing  along  a  sidewalk  may  know  it  Is 
out  of  repair,  he  may,  notwithstanding  such 
knowledge,  recover  for  a  personal  Injury 
occasioned  by  the  defective  walk,  If  he 
uses  ordinary  and  reasonable  care.  •  •  • 
Whether  due  care  was  exercised  in  using  a 
sidewalk,  knowing  it  to  be  out  of  repair,  la 
a  question  of  fact  for  the  Jury."  City  of 
Flora  V.  Naney,  136  111.  45,  26  N.  E.  645;  Vil- 
lage of  CuUom  V.  JusUce,  161  111.  372,  43  N. 
B.  1098. 

Appellant  criticises  one  of  tb4  Instmctlona 
given  for  the  appellee,  which  announced  the 
obligation  of  appellee  to  exercise  ordinary 
care,  because  the  Instruction  also  announce4C 
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"that  the  law  did  not  require  extraordinary 
care  of  the  plaintiff  at  the  time  In  question." 
The  Ihstructlon  was  not  erroneous  for  the 
reason  thus  Indicated.  In  City  of  Bloom- 
Ington  V.  Chamberlain,  104  111.  268,  we  said : 
''One  of  the  refused  Instructions  asked  by 
defendant  was  that,  If  plaintiff  knew  of 
the  defective  condition  of  the  sidewalk,  it 
was  her  duty  to  exercise  a  high  degree  of 
care  while  passing  over  It.  The  degree  of 
care  which  the  law  required  the  plaintiff  to 
exercise  was  ordinary  care  under  all  the  cir- 
cumstances of  the  case.  The  plaintiff's 
knowledge  as  to  the  condition  of  the  side- 
walk would  be  one  of  such  circumstances  to 
be  considered  by  the  Jury  In  determining 
whether  there  had  been  the  exercise  of  ordi- 
nary care.  ♦  •  •  we  think  the  instruc- 
tion given  stated  the  law  upon  the  subject 
sufiaciently  favorable  for  the  defendant." 
If,  as  Is  here  announced,  It  was  not  the  duty 
of  the  appellee  to  exercise  a  high  degree  of 
care,  or,  which  is  the  same  thing,  an  ex- 
traordinary degree  of  care,  then  the  Instruc- 
tion stating  that  the  law  did  not  require 
extraordinary   care  was  not  objectionable. 

Counsel  for  appellant  complain  that  the 
court  modified  the  first  Instruction  asked  by 
the  appellant;  and  gave  It  as  so  modified. 
The  instruction,  as  originally  asked,  sub- 
stantially stated  to  the  Jury  that,  if  they  be- 
lieved from  the  evidence  that  for  some  time 
prior  to  receiving  the  injury  the  plaintiff 
knew  of  the  existence  of  the  danger,  and  If 
they  believed  from  the  evidence  that  he 
could  safely  have  gone  to  his  home  by  some 
other  walk  with  safety,  be  did  not  exercise 
the  degree  of  care  and  caution  for  his  own 
safety  required  by  the  law,  and  that  the  ver- 
dict should  be  for  the  defendant.  This  In- 
struction was  wrong,  because  it  told  the 
Jury  In  substance  that  appellee's  knowledge 
of  the  defect  when  he  went  upon  the  walk, 
and  his  ability  to  go  by  some  other  road, 
were  evidence,  as  matter  of  law,  of  a  want 
of  the  degree  of  care  and  caution  required 
by  the  law.  The  modification  made  by  the 
court  so  changed  the  Instruction  as  to  tell 
the  Jury  that  they  might  take  these  matters 
into  consideration  in  determining  whether 
or  not  the  appellee  used  ordinary  care  for 
his  safety.  The  Instruction  was  modified 
in  accordance  with  the  principles  of  law 
sustained  by  the  foregoing  authorities,  and 
therefore  the  modification  was  proper. 

Upon  this  branch  of  the  case,  relating  to 
the  question  of  contributory  negligence, 
counsel  for  appellant  complain  of  the  re- 
fusal of  the  trial  court  to  give  certain  in- 
structions asked  by  them.  The  appellant 
submitted  to  the  court  43  Instructions,  of 
which  the  court  gave  17.  The  Instructions 
which  the  court  gave  for  the  appellant  were 
favorable  to  it,  and  presented  to  the  Jury 
clearly  and  forcibly  appellant's  view  of  the 
case.  There  was  no  material  error  in  re- 
fusing the  Instructions  which  were  refused, 
because  those  of  them  which  did  not  con- 


travene the  rules  of  law  already  announced 
were  substantially  embodied  in  Instructions 
which  were  given  for  appellant  We  find 
no  substantial  error  In  the  record  which 
would  Justify  ns  In  reversing  the  Judgment 
in  this  case.  But  we  do  not  think  It  suffi- 
ciently clear  that  this  appeal  has  been 
prosecuted  for  delay  to  Justtty  us  in  award- 
ing damages  of  10  per  cent,  as  requested 
by  appellee. 

Accordingly  the  Judgment  of  the  Appel- 
late  Court  is  afi^lrmed. 

Judgment  afllrmed. 


(&7  lU.  $0) 

PITZELB  et  al.  r.  COHN  et  aL 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Beceivebb— Saijs  or  Pbopbbtt— Sai.b  to 
Crkoitob. 

A  creditor,  acting  in  good  faith  and  with 
the  approval  of  the  court,  may  purchase  from 
a  receiver  his  debtor's  equity  of  redemption  at 
any  reasonable  agreed  price. 

2.  JSquiTT— Maxius— GiiBAii  Hands. 

.  The  act  of  a  creditor  of  an  insolvent  firm 
In  fraudulently  conspiring  with  the  firm  to  de- 
fraud other  creditors  by  buying  property  be- 
longing to  members  of  the  firm  and  conveying 
it  to  their  wives  i»  not  available  to  the  wives 
to  defeat  foreclosure  by  the  creditor  of  a  mort- 
gage given  by  them  to  secure  the  balance  of 
their  husbands'  indebtedness  to.  the  creditor. 

3.  SA.KK. 

Wrongdoing  which  will  defeat  recovery  on 
the  ground  that  the  litigant  does  not  come  into 
equity  with  clean  hands  must  be  in  regard  to 
the  matter  In  litigation,  and  does  not  apply  to 
the  misconduct  of  the  complainant  in  other 
matters  not  immediately  connected  with  the 
pending  litigation. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  J  186.] 

4.  MOBTOAOEB— AKOUKT  OF  DEBIt-ITEMS  IR- 
CLUDED. 

Where  a  note  and  mortgage  given  by  a 
debtor  to  secure  his  creditor  includes  items  of 
solicitor's  fees  incurred  by  the  creditor  in  the 
prosecution  of  his  claim  and  an  item  of  interest 
on  an  open  account  such  solicitor's  fees  and  in- 
terest should  be  allowed  to  the  creditor  on  for^ 
closure  of  the  mortgage. 

Error  to  Appellate  Court,  First  District. 

Bill  In  chancery  by  Harris  Cobn  and  others 
against  Rose  PItzele  and  others.  There  was 
a  Judgment  of  the  Appellate  Court,  reversing 
a  decree  dismissing  the  bill,  and  defendants 
bring  error.    Affirmed. 

This  was  a  bill  in  chancery,  filed  in  the 
superior  court  of  Cook  county  by  the  de- 
fendants in  error  against  the  plaintiffs  in 
error  to  foreclose  a  trust  deed  in  the  nature 
of  a  mortgage  given  by  the  plaintiffs  in  error 
to  the  defendant  in  error  Newberger,  as 
trustee,  to  secure  the  payment  of  a  promis- 
sory note  for  $2,000  and  interest,  bearing  date 
March  28,  1900,  payable  to  the  order  of  de- 
fendant in  error  Colm.  An  answer  and 
replication  were  filed,  and  the  case  was  re- 
ferred to  a  master,  who  reported,  recommend- 
ing a  decree  in  favor  of  the  defendants  in 
error  for  $2,243.54.  Objections,  which  were 
renewed  as   exceptions.  ^j^«UJe^  p^d 
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rqmrt  by  both  parttes,  and  a  decree  \f  as  en- 
tered dismissing  the  bill  upon  the  merits. 
An  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District;  where  the  decree 
of  the  superior  court  was  reversed,  and  the 
cause  was  remanded  to  that  court,  with 
directions  to  enter  a  decree  of  foreclosure  for 
the  face  of  said  note  and  interest,  and  a  writ 
of  error  has  been  sued  out  from  this  court 
to  review  the  decision  of  the  Appellate  Court 
It  appears  that  the  plalntUfs  in  error  Ascher 
and  Nathan  Pltzele,  who  are  brothers,  had 
been  engaged  in  business  as  partners  for 
many  years  as  A.  &  N.  Pltzele;  that  prior 
to  October  15,  1898,  they  owned  a  store  at 
South  Clilcago,  which  was  In  charge  of 
Aacber  Pifa^ele,  and  one  at  Dixon,  which  was 
In  charge  of  Nathan  Pltzele.  On  that. day 
Ascher  Pltzele  filed  In  the  circuit  court  of 
Lee  county  a  bill  In  chancery  against  Nathan 
Pltzele,  alleging,  among  other  things,  the 
Insolvency  of  the  firm  of  A.  &  N..  Pltzele,  and 
praying  fw  the  dissolution  of  the  partner- 
ship, and  that  its  affairs  be  wound  up,  its 
indebtedness  paid,  and  Its  assets  divided. 
Nathan  Pltzele  Immediately  entered  his  ap- 
pearance in  said  cause,  .fl]^  an  answer  In 
which  he  admitted  the  allegations  of  the 
bill  to  be  true,  and  consented  to  a  decree 
In  accordance  with  the  prayer  thereof. 
Thereupon  Charles  H.  Hughes  was  appoint- 
ed receiver  and  took  poeaession  of  the  Arm 
property.  Including  Its  real  estate.  A.  &  N. 
Pltzele,  at  the  time  of  the  fll^ng  of  said  bill, 
owed  H.  Cohn  &  Son,  of  which  firm  H.  Cobn 
was  the  senior  member,  the  sum  of  (2,873.78 
opon  oi>en  account  for  merchandise  sold  and 
delivered  by  H.  Cohn  ft  Son  to  said  firm,  and 
B.  Cohn  held  the  notes  of  A.  &  N.  Pltzele 
secured  by  mortgages  for  the  benefit  of  his 
firm  upon  real  estate  of  A.  &  N.  Pltzele  to 
the  amount  of  $13,000.  Ail  of  said  indebted- 
ness was  proven  up  against  the  estate  of  A. 
ft  N.  Pltzele  by  H.  Cohn  and  H.  Cohn  ft  Son 
in  the  proceeding  pending  In  the  circuit  court 
of  Lee  county,  and  afterwards  the  receiver  In 
that  proceeding  paid  on  said  claims  dividends 
aggregating  the  sum  of  $2,480.59.  At  the  time 
Eughes  was  appointed  receiver  the  firm  of  A. 
ft  N.  Pltzele  owned  two  pieces  of  real  estate  In 
South  Chicago,  the  title  of  which  was  In  the 
Individual  members  of  the  firm,  and  which 
was  conveyed  by  them  to  the  receiver.  The 
property  described  In  this  bill  was  inctunber- 
ed  by  a  first  mortgage  held  by  Chandler  ft 
Co.  for  $8,000,  and  H.  Cohi)  held  thereon  • 
second  mortgage  for  $5,00a  Upon  the  other 
lot,  which  was  vacant,  H.  Cohn  held  a  first 
mortgage  for  $5,500  and  a  second  mortgage 
for  $1,250.  Ascher  Pltzele  also  owned  a 
vacant  lot  located  in  South  Chicago,  upon 
which  B.  dobn  held  a  mortgage  for  $1,250. 
In  April,  1899,  Charles  H.  Hughes,  as  re- 
ceive:, filed  a  petition  in  the  circuit  court  of 
Lee  county  for  leave  to  sell,  and  obtained 
In  that  court  an  order  authorizing  him  to  sell 
to  H.  Cohn  the  interest  of  A.  ft  N.  Pit^ele 
in  said  two  first  mentioned  properties  for  the 


sum  of  $100,  which  sale- was  made  and  ap- 
proved by  the  court  Subsequently  the  un- 
improved lot  was  sold  for  $9,000,  and  after 
satisfying  the  two  mortgages  held  by  H. 
Cohn  thereon,  aggregating  $6,750  and  Inter- 
est the  balance  realized  from  such  sale  was 
applied  upon  the  indebtedness  of  A.  ft  N. 
Pltzele  to  H.  Cohn  and  his  firm,  and  the  lot 
owned  by  Ascher  Pltzele  was  sold,  and  H. 
Cohn  was  paid  the  $1,250  mortgage  held 
thereon  by  him.  Afterwards  H.  Cohn  caus- 
ed the  premises  in  question  to  be  deeded  to 
Rose  and  Hannah  Pltzele,  the  wives  of 
Ascher  and  Nathan  Pltzele.  At  the  time 
H.  Cohn  deeded  the  premises  In  question  to 
Rose  and  Hannah  Pitzel^,  a  loan  for  $8,000 
was  obtained  by  them  through  Baird  ft 
Warner,  which  was  secured  by  first  moi'tgage 
on  said  real  estate,  and  the  proceeds  were 
turned  over  to  H.  Colm  tQ  apply  upon  the  In- 
debtedness of  A.  &  N.  Pltzele  to  him  and  his 
firm.  After  the  application  of  that  fund  there 
remained  due,  according  to  the  claim  of  H. 
Cohn,  to  him  and  his  firm,  from  A.  ft  N.  Plt- 
zele, the  sum  of  $2,870.  That  amount  was 
satisfied  by  the  execution  of  the  note  and 
trust  deed  for  $2,000  which  forms  the  basis  of 
this  suit,  the  payment  of  $500  by  A.  ft  N. 
Pltzele  to  H.  Cohn  In  cash,  and  the  execu- 
tion and  delivery  to  H.  Cohn  of  the  two  notes 
of  plaintiffs  In  error,  due  in  60  and  90  days 
from  date,  for  the  sum  of  $185  each. 

B.  M.  Sbaffner,  for  plaintiffs  In  error. 
Chester  SL  Cleveland,  for  defendants  in  error. 

BAND,  J.  (after  stathig  the  facts).  It 
is  first  contended  by  plaintiffs  in  error 
that  the  $2,000  note  secured  by  said  trust 
deed  sought  to  be  foreclosed  herein  Is  with- 
out consideration,  and  that  the  execution 
thereof  was  obtained  by  reason  of  fraud  and 
misrepresentation;  it  being  urged  In  support 
o^  such  contention  that  at  the  time  of  the 
execution  of  said  note  and  trust  deed  It  was 
represented  by  H.  Cohn  to  plaintiffs  in  er- 
ror that  he  had  not  as  yet  been  paid  by  the 
receiver  of  A.  ft  N.  Pltzele  the  dividends 
due  him  and  his  firm  from  their  estate  in  the 
hands  of  said  receiver,  and  that  the  said 
note  and  trust  deed  were  given  to  H.  Cohn 
to  secure  to  him  and  his  firm  the  payment 
of  said  dividends,  and  that  as  it  appeared 
said  H.  Cohn  and  his  firm  had  received 
said  dividends  prior  to  the  time  of  the  ex- 
ecution of  said  note  and  trust  deed,  the 
same  was  without  consideration  and  was 
fraudulent  and  void.  It  clearly  appears  that 
H.  Cohn  and  H.  Cobn  ft  Son  had  been  paid 
their  respective  dividends  by  the  receiver  of 
A.  ft  N.  Pltzele  long  prior  to  the  execution 
of  said  note  and  trust  deod,  and  that  said 
dividends  were  properly  entered  upon  the 
books  of  H.  Cobn  &  Son  as  credits  in  the  ac- 
count of  A.  ft  N.  Pitzele,  and  that  prior  to 
the  execution  of  said  note  and  trust  deed 
A.  ft  N.  Pitzele  had  received  from  H.  Cohn 
ft  Son  a  statement  of  their  account,  in  which 
it  appeared  the^  were  credited  with  said 


894 


75  NORTHEASTERN  REPORTBB. 


OIL 


dlrldendB  and  that  said  stim  of  $2,870  re- 
mained due  after  the  application  of  said 
dividends.  We  think,  therefore,  there  can 
be  no  doubt  that  the  dividends  were  properly 
credited  to  A.  &  N.  Pltzele,  and  that  they 
knew  they  had  been  credited  therewith  at 
the  time  they  executed  said  note  and  trust 
deed.  The  contention,  therefore,  that  said 
note  and  trust  deed  were  given  to  secure 
the  payment  of  said  dividends  and  were  ob- 
tained by  fraud  and  misrepresentation,  Is 
not  sustained  by  the  proot 

It  is  next  contended  by  the  plaintiffs  In 
error  that  H.  Cohn  &  Son  are  indebted  to 
A.  &  N.  Pltzele  for  the  value  of  21  boxes  of 
merchandise  shipped  just  before  the  failure 
of  said  firm  from  the  Dixon  store  to  the 
South  Chicago  store  and  transferred  by 
teams  from  South  Chicago  to  the  store  of 
H.  Cohn  &  Son  in  Chicago.  There  is  an 
irreconcilable  conflict  In  the  testimony  in  re- 
gard to  the  delivery  of  said  merchandise  to 
H.  Cohn  &  Son.  Ascher  Pltzele  and  a  dray- 
man, a  relative  of  the  Pitzeles,  testified  said 
merchandise  was  delivered.  They  are  con- 
tradicted by  H.  Cohn  and  eight  or  nine  other 
persons  employed  In  the  store  of  H.  Cohn  & 
Son,  who  testified  that  said  merchandise  was 
not  delivered.  While  Ascher  Pltzele  Is  In 
many  particulars  directly  corroborated  by 
hla  brother,  a  nephew,  and  the  drayman,  and 
remotely  by  one  or  two  other  witnesses,  he 
Is  contradicted  by  the  drayman  as  to  the 
number  of  boxes  of  merchandise  which  were 
delivered  to  H.  Cohn  &  Son  at  the  several 
times  he  says  he  delivered  boxes  of  merchan- 
dise to  H.  Cohn  &  Son  which  be  received  at 
the  South  Chicago  store,  and  when  Ascb«: 
Pltzele  was  on  the  stand  the  first  time  be 
testified  In  detail  that  all  of  said  boxes  of 
merchandise  were  delivered  by  blm  and 
said  drayman  at  the  rear  of  the  store  of  H. 
Cohn  &  Son  In  the  city  of  Chicago,  which 
they  reached  by  an  alley  which  ran  Immedi- 
ately In  the  rear  of  said  store.  Afterward, 
upon  his  attention  being  challenged  to  the 
fact  that  the  store  in  which  H.  Cohn  &  Son 
did  business  at  the  time  he  testified  said 
deliveries  were  made  had  no  alley  In  the 
rear  thereof  and  that  all  goods  at  that  time 
delivered  at  said  store  were  delivered  from 
the  street  In  front  of  the  store,  he  again  went 
upon  the  witness  stand  and  stated  that  he 
was  mistaken  when  he  testified  that  said 
boxes  of  merchandise  were  delivered  at  the 
rear  of  said  store,  and  then  stated  they  were 
delivered  at  the  front  of  the  store  from  the 
street  We  do  not  believe  that  Ascher  Plt- 
zele was  honestly  mistaken  in  his  testimony 
as  to  the  place  of  the  delivery  of  said  goods, 
and  fully  indorse  the  remark  of  the  Appellate 
Court,  made  while  considering  the  testimony 
of  said  witness,  that  "the  recital  of  the  al- 
leged delivery  of  these  goods  from  an  alley 
whith  never  existed  Is  too  circumstantial 
to  be  explained  away.  The  attempted  cor- 
rection Is  futile,  and  Jnstified  the  master, 
and  Justifies  us.  In  paying  Uttie  heed  to  the 


evidence  of  this  witness."  Said  note  and 
trust  deed  were  executed  long  after  It  is 
claimed  said  21  boxes  of  mercha))dise  were 
delivered  to  H;  Cohn  &  Son.  At  the  time 
of  the  execution  of  said  note  and  trust  deed 
a  cash  payment  of  $500  was  made  upon  the 
Indebtedness  of  A.  &.  N.  Pltzele  to  H.  Cohn 
&  Son.  The  account  was  balanced  by  the 
delivery  to  H.  Cohn  &  Son  of  two  notes  ag- 
gregating the  sum  of  $370,  signed  by  the 
plaintiffs  In  error,  and  no  claim  at  that  time 
was  made  by  A.  &  N.  Pltzele  that  H.  Cohn 
had  received  said  merchandise  and  that  they 
should  be  credited  with  the  value  thereof, 
or  that  its  value  should  be  otherwise  ad- 
lusted;  and  In  view  of  these  facts  we  are 
forced  to  the  conclusion  that  the  merchan- 
dise referred  to  was  not  delivered  to  H. 
Cohn  &  Son.  Especially  are  we  Impressed 
with  this  view  from  the  additional  facts  that, 
when  the  plaintiffs  in  error  prepared  and 
filed  their- answer  in  this  case,  they  made 
no  reference  therein  to  the  delivery  of  said 
merchandise  or  the  failure  of  H.  Cohn  & 
Son  to  account  for  its  value,  and  did  not 
claim  that  the  indebtedness  represented 
by  said  note  and  trust  deed  had  been  paid 
and  satisfied  by  reason  of  the  delivery  at 
said  merchandise  to  H.  Cohn  &  Son,  but 
raised  the  question  of  the  delivery  of  said 
merchandise  for  ttie  first  time  upon  the  trial 
and  after  the  defendants  In  error  had  closed 
their  case  in  chief.  In  view  of  all  the  testi- 
mony we  are  of  the  opinion  the  Appellate 
Court  did  not  err  in  holding  that  the  plain- 
tiffs In  error  were  not  entitied  to  credit  for 
the  value  of  said  21  boxes  of  merchandise, 
<w  any  part  thereof,  upon  aaid  note  and 
trust  deed. 

It  is  further  contended  that  at  the  time 
H.  Cohn  purchased  the  equity  of  A.  &  N. 
Pltzele  in  said  real  estate,  be  and  said  Pit- 
sseles  had  conspired  with  each  other  and  with 
the  receiver  of  the  Pitzeles  to  cheat  and  de- 
fraud the  creditors  of  said  firm  other  than 
H.  Cohn  and  bis  firm  out  of  their  Just  pro- 
portion of  the  said  estate,  and  that  as  a 
result  of  such  conspiracy  H.  Cohn  and  his 
firm  received  their  claims  against  said  firm 
in  full,  while  the  other  creditors  thereof  re- 
ceived but  a  small  percentage  of  their  claims, 
and  for  that  reason  said  H.  Cohn  did  not  go 
Into  the  superior  court  with  clean  hands, 
and  that  court,  sitting  as  a  court  of  equity, 
properly  refused  to  afford  him  relief  upon 
said  note  and  trust  deed;  and  such,  from 
the  recitals  contained  In  the  decree  enter- 
ed In  the  superior  .court,  appears  to  have 
been  the  view  taken  In  that  court  There 
Is  no  evidence  In  this  record  which  tends 
in  any  degree  to  show  that  the  receiver  was 
guilty  of  fraud  or  malfeasance  in  ofllce  In 
making  a  sale  of  the  said  real  estate,  sub- 
ject to  the  mortgages  thereon,  to  H.  Cohn. 
Prior  to  filing  the  petition  for  the  order  of 
sale,  in  company  with  his  solicitor,  he  went 
to  South  Chicago,  viewed  said  real  estate, 
and  investigated  the  value  thereof.    In  the 
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petition  filed  In  the  clrcnlt  conrt  of  Lee 
county,  the  receiver  represented  to  the  court 
that,  from  an  examination  of  the  property 
and  from  Interviews  had  with  disinterested 
persons  who  were  acquainted  with  the  value 
of  the  real  estate,  he  was  of  the  opinion  that 
the  equity  of  said  estate  In  such  real  estate 
was  of  but  little  value;  that  be  had  been 
offered  $100  by  one  of  the  llenholders  for 
a  deed  conveying  to  him  the  equity  of  A.  & 
N..Pltzele  therein,  which  offer  he  believed 
It  was  for  the  best  interests  of  the  estate 
to  accept.  The  court,  acting  on  such  peti- 
tion, ordered  him  to  accept  said  offer,  which 
he  did,  whereupon  he  reported  the  sale  to 
the  court,  which  was  approved,  and  a  deed 
was  made,  at  the  request  of  H.  Cohn,  to 
Charles  A.  Levy,  conveying  to  him  the  In- 
terest of  the  estate  In  said  real  estate.  No 
party,  creditors,  or  other  person  ever  ques- 
tioned the  validity  or  good  faith  of  said  sale. 
No  fiduciary  relation  existed  between  H. 
Cohn  or  his  firm  and  the  receiver,  or 
between  H.  Cohn  and  his  firm  and  A.  &  N. 
Pitzele.  So  long  as  H.  Cohn  or  his  firm  was 
not  guilty  of  fraud,  H.  Cohn  bad  the  right 
to  purchase  said  equities  of  the  receiver  at 
such  prices,  with  the  approval  of  the  court 
which  had  jurisdiction  of  said  real  estate, 
as  be  and  the  receiver  might  mutually  agree 
upon ;  and  even  though  H.  Cohn  agreed  with 
A.  &  N.  Pitzele  that  after  their  Indebtedness 
to  him  and  his  firm,  together  with  all  dis- 
bursements made  by  him  for  the  benefit  of 
said  firm,  should  be  repaid  to  blm,  he  would 
account  to  them  for  any  balance  remaining 
In  his  bands  arising  from  the  sale  of  said 
real  estate,  or  to  convey  said  premises  to 
their  wives  upon  the  payment  to  him  of 
aald  claims  and  disbursements,  such  facts 
would  not  defeat  a  recovery  by  H.  Cohn  up- 
on said  note  and  trust  deed  after  the  ar- 
rangement bad  been  consummated  by  the 
conveyance  to  Rose  and  Hannah  Pitzele  ot 
said  real  estate,  and  the  execution  to  H.  Cohn 
by  them  of  the  note  and  trust  deed  for  the 
balance  of  the  claims  of  himselt  and  bis 
firm  against  said  A.  &  N.  Pitzele.  And  If 
it  were  conceded  that  the  original  arrange- 
ment, whereby  H.  Cohn,  through,  Charles  A. 
Levy,  obtained  title  to  said  real  estate  at 
said  receiver's  sale,  was  fraudulent,  as  an 
attempt  to  binder  and  delay  tbe  other  credit- 
ors of  A.  A  N.  Pitzele  In  the  collection  of 
their  claims,  we  do  not  tbink  tbe  note  and 
trust  deed  now  sought  to  be  foreclosed  would 
be  so  tainted  with  fraud  that  In  this  suit  the 
plaintiffs  In  error  could  set  up  such  fraud 
and  thereby  defeat  tbe  foreclosure  of  said 
trust  deed.  'Hie  real  estate  covered  by  the 
trust  deed  was  transferred  by  Levy  to  Rose 
and  Hannah  Pitzele,  and  tbe  note  anjl  trust 
deed  In  question  were  executed  by  them 
and  their  husbands  to  H.  Cohn  to  secure  the 
payment  of  what  is  conceded  to  be  a  valid 
d«bt  of  A.  &  N.  Pitzele  to  H-  Cohn  and  his 
firm,  unless  such  Indebtedness  had  otherwise 
been  paid,  wblch  ^e  have  held  It  bad  not 


The  consideration  of  said  note  and  trust 
deed  was  therefore  a  valid  debt  of  A.  &  N. 
Pitzele  to  H.  Cohn  and  bis  firm,  and  was  not 
affected  by  the  fraud,  If  any,  whereby  H. 
Cohn  obtained  title,  through  Levy,  to  said 
premises  at  the  receiver's  sale,  and  tbe  pay- 
ment of  said  note  and  trust  deed  cannot  be 
defeated  by  showing  that  H.  Cohn  was 
guilty  of  fraud  in  acquiring  the  title  to  said 
real  estate,  as  the  wrongdoing  which  will 
defeat  a  recovery  on  tbe  ground  that  a  liti- 
gant does  not  come  into  a  court  of  equity 
with  clean  bands,  must  be  In  regard  to  the 
matter  in  litigation,  and  does  not  apply  to 
the  misconduct  of  the  complainant  in  other 
matters  not  Immediately  connected  with 
tbe  then  pending  litigation.  In  Ouilfoll  t. 
Arthur,  158  111.  600,  41  N.  B.  1009,  it  was 
held  a  new  contract  founded  on  a  new  con- 
sideration, although  in  relation  to  property 
respecting  which  there  bad  been  unlawful 
transactions  between  tbe  parties.  Is  not  it- 
self unlawful.  And  in  City  of  Chicago  v. 
Union  Stockyards  &  Transit  Co.,  164  111.  224, 
238,  45  N.  B.  430,  434,  35  L.  R.  A.  28:  Tbe 
maxim  that  a  party  must  come  Into  a  court 
of  equity  with  clean  bands  "only  applies  to 
tbe  particular  transaction  under  considera- 
tion; for  a  court  will  not  go  outside  of  tbe 
case  for  tbe  purpose  of  examining  tbe  con- 
duct of  tbe  complainant  in  other  matters 
or  questioning  his  general  character  for  fair 
dealing.  The  wrong  must  have  been  done 
to  the  defendant  himself,  and  must  have 
been  In  regard  to  tbe  matter  in  litigation." 
And  in  Phalen  v.  Clark,  19  Conn.  421,  50 
Am.  Dec.  253,  the  court  said :  "We  suppose 
It  to  be  a  well-settled  doctrine  that.  If  a 
plaintiff  requires  any  aid  from  an  Illegal 
transaction  to  establish  his  demand,  be  can- 
not recover  it,  or,  in  other  words,  if  he  Is 
unable  to  support  it  without  relying  upon 
an  unlawful  agreement  between  himself  and 
the  defendant,  he  must  fail.  But  if  the  par- 
ties have  been  engaged  in  business  either 
malum  in  se  or  merely  prohibited  by  law, 
yet  If  the  cause  of  action  be  unconnected 
with  tbe  Illegal  act  and  Is  founded  upon  a 
distinct  and  collateral  consideration,  it  will 
not  be  affected  by  their  former  unlawful  con- 
duct 

The  master  refused  to  allow  an  item  ot 
$466.43  paid  by  H.  Cohn  As  Son  as  solicitor's 
fees  in  connection  with  the  adjustment  of 
their  claims  against  A.  &  N.  Pitzele  and  a 
small  amonnt  of  Interest  upon  tbe  merchan- 
dise account  both  of  which  Items  were  in- 
cluded in  the  $2,870  found  to  be  due  H.  Cohn 
and  his  firm  from  A.  &  N.  Pitzele  at  the  time 
said  note  and  trust  deed  were  executed.  The 
action  of  the  master  in  this  regard  was  over- 
ruled by  the  Appellate  Court  and  that  court 
held  the  defendants  In  error  were  entitled 
to  recover  said  amounts.  We  think  the  evi- 
dence establishes  the  fact  that  at  the  tlmo 
that  H.  Cohn  caused  the  mortgaged  premises 
to  be  conveyed  to  Rose  and  Hannah  Pitzele 
It  was  understood  and  agreed  that  If  ^ 
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wonid  eanse  mch  premises  to  be  conveyed  to 
tbem  be  sbonld  be  paid  tbe  balance  dne  npon 
the  claims  dne  to  him  And  due  to  bis  firm 
from  A.  &  N.  Pltzele,  Including  all  disbnrse- 
ments  made  by  him  or  said  firm,  which 
wonld  cover  said  solicitor's  fees,  and  the  evi- 
dence shows  that  A.  &  N.  Pltzele  agreed  to 
pay  H.  Cohn  &  Son  Interest  upon  tbe  open 
account  The  Items  of  solicitor's  fees  and 
the  interest  upon  the  open  account  having 
been  agreed  upon  and  having  been  includ- 
ed In  tbe  note  and  trust  deed  at  the  time  the 
accounts  were  adjusted,  we  think  the  plaln- 
tU(B  In  error  should  be  held  liable  for  said 
Items. 

The  Judgment  of  the  Appellate  Gourt  will 
therefore  be  affirmed. 

Judgment  affirmed. 


(217  111.  2S0) 

COMMISSIONERS   OF   HIGHWAYS  OT 

TOWN  OF  McKEE  et  al.  v.  SMITH. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

L  Ckbtiobabi— Matteks  in  Issue— Jubisuio- 

tionax,    qujcstioks  —  conclusivkness    0» 

Recobd. 

On  certiorari  to  review  the  proceedings  of 

an   inferior   tribunal,   tbe  only    matter   to   be 

determined  is  wliether  tbe  inferior  tribunal  had 

Jurisdiction  or  not,  or  wbether  it  exceeded  !t8 
urisdiction  or  otherwise  proceeded  in  violation 
of  law ;  and  this  matter  must  be  determined  upon 
the  record  alone,  and  cannot  be  tried  upon  alle- 
gations contained  in  the  petition  for  the  writ, 
or  on  facta  not  contained  in  the  record  returned. 
2.  Samk  —  Recobd— Statement  or  Jubisdio- 
TioNAi.  Facts— Conclusions  of  Law. 

The  record  on  certiorari  to  review  proceed- 
ings to  establish  a  highway  must  state  specific 
facts  affirmatively  showing  ^e  giving  of  re- 
quired notices  of  the  proceedings,  and  it  is  in- 
sufficient that  it  contain  a  statement  of  a  mere 
coDcluwon  of  law  to  the  etEect  that  due  notice 
waa  given. 

&  HiOBWATS  —  Establishment— JuBisDio- 
TiOR  OF  CoMMissioNEBS— Notice. 

Section  S3  of  the  roads  and  bridges  act  (3 
Starr  &  C.  Ann.  St.  1896  [2d  Ed.]  p.  3506,  e. 
121,  par.  83),  requires  tbe  highway  commission- 
ers to  give  10  days'  notice  of  tbe  time  and  place 
when  and  where  they  will  meet  to  examine  the 
route  of  the  road,  and  to  hear  reasons  for  or 
against  the  altering  or  laying  oat  of  the  same. 
Section  34  authorizes  the  commissioners  to  ad- 
journ their  meeting  by  public  aooouncement 
and  by  tbe  posting  of  notice.  Held  that,  where 
tbe  commissioners  fail  to  post  any  notices  of 
their  adjourned  meeting,  they  have  no  joriadlc- 
tion  to  proceed  to  establish  a  highway,  although 
they  have  given  due  aotice  of  tbe  first  meeting. 
4.  Same  —  Objec^johb  to  Jubisdiction  — 
Waives. 

Roads  and  Bridges  Act,  S  41  (3  Starr  &  O. 
Ann.  St.  1806  [2d  Ed.]  p.  3569,  c.  121,  par. 
41),  provides  that,  in  case  damages  are  not 
agreed  upon  by  the  landowner,  the  cpmmission- 
er  of  highways  shall  certify  that  they  are  about 
to  establish  a  road,  and  shall  present  such 
certificate  to  some  justice  of  tbe  peace,  who 
shall  issue  snmmons  against  the  landowuer 
concerned,  etc.  Held,  in  proceedings  to  assess 
damages  for  laying  out  a  road,  that  a  land- 
owner, who  made  a  special  appearance  before  a 
justice  in  order  to  ptesent  a  motion  to  dismiss. 
did  not,  by  generally  afvpearing  after  his  motion 
was  overruled,  waive  any  objection  to  the  juris. 
diction  of  the  liighway  commissioners  to  es- 
tablish the  road. 


Error  to  Circuit  Court,  Adams  County; 
Albert  Akers,  Judge. 

Certiorari  by  Elmer  O.  Smith  against  the 
commissioners  of  highways  of  tbe  town  of 
McKee  and  another,  to  review  proceedings 
for  the  establishment  of  a  highway.  There 
was  an  order  quashing  tbe  proceedings,  and 
defendants  appeal.    Affirmed. 

This  Is  a  writ  of  certiorari  In  the  circuit 
court  of  Adams  county.  Issued  upon  tbe  peti- 
tion of  the  defendant  in  error,  Elmer'  C. 
Smith,  against  the  commissioners  of  high- 
ways of  the  town  of  McKee  and  Fredericic 
Kay  lor,  a  justice  of  the  peace,  commanding 
them  to  certify  and  bring  np  to  tbe  circuit 
court  of  Adams  county  the  record  and  all 
the  proceedings  in  and  about  the  establish- 
ment of  a  certain  public  highway.  Tbe  re- 
turn to  the  writ  showed  a  petition  for  the 
road,  notice  given,  upon  the  filing  of  said 
petition,  for  meeting  to  liear  reasons  for  and 
against  its  prayer  on  September  12,  1903, 
affidavit  of  posting  notice^  survey  of  the 
proposed  road,  final  order  laying  out  the 
road,  certificate  filed  with  the  justice  for 
the  assessment  of  damages,  docket  entries 
of  tbe  justice,  verdict  of  tbe  jury,  and  judg- 
ment of  tbe  Justice  for  damages,  awarded, 
etc  The  circuit  court  entered  an  order 
quashing  tbe  proceedings,  and  holding  tbem 
Invalid  and  wholly  without  effect  for  es- 
tablishing a  public  highway,  and  ordering 
that  tbe  petitioner  recover  from  the  defend- 
ants his  costs.  This  writ  of  error  is  sued 
out  for  tbe  purpose  of  reversing  said  ord» 
or  Judgment  of  the  circuit  court. 

F.  J.  Penlck,  W.  I.  Manny,  and  S.  A. 
Hubbard,  for  plaintiff  in  error.  Vande- 
venter  & 'Woods  and  James  L.  Staker,  t<x 
defendant  in  error. 

MAGRTTDER,  J.  (after  stating  the  facts). 
When  the  return  is  made  upon  tbe  Issuance 
of  tbe  common-law  writ  of  certiorari,  it  iB 
the  duty  of  tbe  superior  tribunal,  wblcb  in 
this  case  was  the  circuit  court,  to  try  the 
case  upon  the  record  alone.  Tbe  record, 
as  it  is  returned  in  obedience  to  the  writ, 
■must  be  Inspected,  and  the  only  matter  to 
be  determined  is  whether  the  Inferior  tri- 
'bunal  had  jurisdiction  or  not,  or  whether  it 
exceeded  its  Jurisdiction,  or  otherwise  pro- 
ceeded in  violation  of  law.  The  matter  can- 
not be  tried  upon  the  allegations  contained 
In  tbe  petition  for  the  writ  or  on  facts  not 
contained  in'  the  record  returned.  Commis- 
sioners of  Highways  v.  Supervisors  of  Car- 
thage, 2T  111.  140;  Whittaker  v.  Village  of 
Venice,  150  IlL  195,  37  N.  B.  240;  Troiell 
V.  Dick,  216  111.  98,  74  N.  H.  694.  In  Mc- 
Manua  v.  McDonough,  107  111.  96,  It  was 
said;  "In  a  proceeding  of  this  character, 
the  trial  must  be  had  on  the  record  of  tbe 
proceedings  as  returned,  and  oral  evidence 
cannot  be  beard  to  aid  or  contradict  the  rec- 
ord." 
'    The  proceeding,  as  returned  In  oMdience 
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t6  tito  writ,  B]io«-  the  original  petition  to  the 
commissioners  (^  highways  of  the  town  of 
M«Eee,  praying  them  to  proceed  to  lay  ont 
the  road  In  question  and  cause  It  to  be  open^ 
ed  according  to  law.  The  petition  la  dated 
Jnly  27,  1803,  purports  to  be  signed  by 
petitioners,  who  are  two-thirds  of  the  land- 
owners residing  In  the  town  within  two 
miles  of  the  ronte  indicated,  and  describes 
the  ronte  and  course  of  the  road,  which  was 
to  be  of  the  width  of  40  feet.  The  petition  al- 
so stated  the'  names  of  the  owners  of  lands 
over  which  the  road  was  to  pass,  mention- 
ing, among  other  landowners,  the  defendant 
In  error,  Elmer  C.  Smith.  The  proceedings 
show  a  notice,  signed'  by  the  three  commis- 
sioners of  highways  of  said  town  of  McKee. 
dated  September  1,  1903,  reoltlng  that  a 
petition  had  been  presented  to  the  commis- 
sioners to  lay  ont  i  public  road,  giving  its 
dlrecticm  and  course  and  the  names  of  the 
landowners  oTer  whose  land  the  road '  was 
to  pass,  and  reciting  that  the  commissioners 
thereby  gave  notice  that  tl>ey  had  "fixed  on 
the  12th  day  of  September,  1903,  at  the 
honr  of  10  o'clock  in  the  forenoon  of  said 
day,  at  the  begiataing  point  of  said  proposed 
road  as  above  described,  as  the  time  and  place 
they  will  meet  and  examine  the  route  of 
0a)d  road,  and  to  hear  reasons  for  and 
against  the  laying  ont  of  the  same,  when  and 
where  all  persons  Interested  can  be  heard." 
There  was  an  a£Bdaylt  attached  to  this 
notice,  signed  and  sWwn  to  by  one  of  the 
commissioners,  saying  that  he  posted  up 
«cact  copies  of  tfa6  notice  In  five  of  the  most 
public  places  In  said  township  of  McKee  on 
September  2,  1903,  naming  such  places.  The 
minutes  of  the  proceedings  of  the  commission- 
ers show  that  they  .met  on  September  1, 1903, 
at  the  town  ball  of  McKee  township,  and 
fixed  iQ)on  September  12th,.  10  o'clock  a.  m. 
as  the  time,  and  the  east  end  of  the  road  as 
described  in  the  petition  as  the  place,  to 
meet  to  hear  reasons  for  and  against  the  lay- 
ing oat  of  the  proposed  road,  and  ordered 
notices  posted  accordingly.  The  proceedings 
also  show  that  on  September  12^  190S,  two  of 
the  Gommlsalonera  only  (the  third  being 
absent)  met  at  10  o'clock  at  the  east  end  of 
the  road  described  In  the  petition,  pursuant 
to  notice,  to  hear  reasons  for  and  against  the 
laying  out  of  the  proposed  highway.  The 
absoit  commissioner  agreed  to  the  time  and 
place  of  holding  the  meeting  and  was  notified 
of  the  same.  At  the  meeting  of  September 
12;  1903,  the  commissioners  viewed  the  route 
proposed,  heard  reasons  for  and  against  the 
soad,  and  adjourned  to  meet  September  17, 
1903,  at  2  o'cIo<A:  p.  m.  in  the  postoffice  at 
Haselwood.  The  proceedings  show  that,  on 
September  17,  1903,  the  commissioners  of 
highways  met  in  the  storeroom  at  Haselwood 
postoffice,  in  said  town,  pursuant  to  adjourn- 
ment, the  three  commissioners  being  present, 
and  that  they  made  an  order  granting  the 
prayer  of  the  petition  for  the  new  road,  and 
agreed  upon  filing  a    certificate    with  the 


justice  of  the  peace  to  bare  the  damages 
assessed  in  favor  of  the  claimants  over 
Whose  lands  the  propbsed  road  would  run, 
and  also  agreed  upon  having  the  route  sur- 
veyed, and  adjourned  their  meeting  to  meet 
again  at  the  east  end  of  the  proposed  road, 
as  described  in  the  petition,  to  have  the 
proposed  route  surveyed  and  negotiate  with 
defendant  in  error  and  other  heirs  of  the 
Smith  estate  on  the  amount  of  damages.  On 
September  30,  1908,  the  commissioners  of 
highways  met  on  the  ronte  of  the  proposed 
road,  as  described  in  the  petition,  to  have 
the  same  surveyed  and  to  negotiate  with 
Elmer  C  Smith  and  other  Smith  heirs  on  the 
amount  of  damages  claimed,  at  which  meet- 
ing the  three  commissioners  of  highways,  the 
deputy  county  surveyor,  and  dlmer  C.  Smith, 
the  defendant  tn  orror,  were  present,  with 
others;  and  the  survey  was  made,  after 
negotiations  with  Blmer  C.  Smith  and  others 
as  to  the  ronte  on  which  they  preferred  the 
road  to  run,  discussing  the  amount  of  dam- 
age said  Elmer  C.  Smith  and  other  Smith 
heirs  would  claim  on  the  different  routes 
mentioned.  On  November  3,  1903,  at  Hasel- 
wood, two  of  the  commissioners  of  highways 
being  present  and  the  other  being  notified 
of  the  meeting,  the  commissioners  agreed  on 
November  9th,  10  o'clock,  at  Haselwood,  to 
pass  on  final  order  in  road  case,  and  ordered 
notices  posted  according  to  law.  On  No- 
vember 9,  1903,  at  Haselwood,  the  three  com- 
missioners met  pursuant  to  notices  and  heard 
reasons  for  and  against  the  proposed  road, 
and  signed  final  order  for  public  highway, 
as  described  in  the  order  and  survey  of  the 
deputy  coimty  surveyor.  On  November  9, 
1903,  the  commissioners  entered  a  final  order, 
reciting  that  on  September  1,  1903,  they  re- 
ceived a  petition  In  writing  for  the  laying 
out  of  said  road;  that  they  fixed  on  Sep- 
tember 12,  190S,  at  10  o'clock,  as  the  time 
when,  and  the  beginning  of  the  road  as  the 
place .  where,  they  should  meet  to  examine 
the  route  of  said  proposed  road  and  hear 
reasons  for  and  against  the  laying  out  of  the 
same,  and  gave  10  days'  notice  of  the  time 
and  place  of  said  meeting  by  posting  notices 
thereof  In  five  of  the  most  public  places  in 
said  town  In  the  vicinity  of  said  proposed 
road;  and  also  making  the  following  recital: 
"Having  met  at  the  time  and  place  appointed, 
we  did  adjourn  said  meietlng  after  due  no- 
tice until  the  17th  day  of  September,  A.  D. 
IOCS,  at  the  hour  of  10  o'clock  in  the  fore- 
noon of  said  day,  the  same  being  within  10 
days  from  the  time  of  the  first  meeting,  to 
meet  again  at  Haselwood,  In -said  town  of 
McKee,  and  having  met  at  the  time  and  place 
appointed  for  such  adjourned  meeting  at  the 
time  last  aforesaid,  and  having  examined  the 
route  of  said  proposed  road  In  said  petition 
described,  and  having  heard  such  reasons  as 
were  offered  for  or  against  the  laying  out 
of  said  proposed  road,  were  of  the  opinion 
that  the  laying  out  of  said  proposed  road  was 
necessary,  and  proper,  and  that  the  pnbllc  1^* 
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tweet  wonid  be  promoted  tbereby ;"  and  after 
stating  that  a  survey  and  plat  of  said  road  had 
been  made  and  duly  reported,  etc.,  and  that 
they  had  ascertained  the  aggregate  amount  of 
damages,  to  which  the  owners  of  the  lands 
over  which  said  proposed  road  was  to  pass 
were  entitled,  and  said  damages  bad  been 
definitely  fixed  by  the  verdict  of  a  Jury  Im- 
paneled and  sworn  for  that  purpose,  and 
that,  on  the  9th  of  November,  1803,  at  10 
o'clock  a.  m.,  at  Haselwood,  they  held  a  meet- 
ing and  determined  on  the  laying  out  of  said 
proposed  road,  of  which  meeting  they  gave 
public  notice  by  causing  three  notices  to  be 
posted  In  public  places  In  said  town  five  days 
prior  thereto,  etc.,  it  was  therefore  ordered 
and  determined  that  said  road  be  and  was 
thereby  laid  oiit,  describing  the  direction  of 
the  road.  The  proceedings  as  returned  also 
show  a  certificate,  dated  September  24,  1903, 
signed  by  the  three  commissioners,  to  I'reder- 
Ick  Kaylor,  Justice  of  the  peace,  asking  for 
a  Jury  to  assess  the  damages.  The  various 
proceedings,  taken  before  the  Justice  In  the 
matter  of  assessing  the  damages,  are  set 
forth.  Summons  to  appear  before  the  Jus- 
tice was  served  on  Elmer  C.  Smith  on  Octo- 
ber 10, 1903.  The  Jury  returned  their  verdict 
on  October  31, 1903,  assessing  the  damages  to 
the  different  property  owners,  and,  among 
others,  damages  to  the  amount  of  $23.33  to 
Blmer  C.  Smith,  the  defendant  In  error.  The 
entries  upon  the  Justice's  docket  show  that  on 
October  10,  1903,  the  defendant  In  error  en- 
tered a  special  appearance  for  the  purpose  of 
making  a  motion,  and  not  a  general  appear- 
ance. On  October  30,  1903,  the  parties  ap- 
peared for  trial  after  a  continuance,  and  an 
attorney  specially  appeared  for  defendant 
In  error  and  others,  and  moved  to  gnash  the 
writ  and  the  return,  and  moved  to  dismiss 
the  case  at  the  cost  of  the  commissioners, 
which  motion  was  overruled.  Thereupon  a 
Jury  of  six  Jurors  was  Impaneled,  an  attorney 
appearing  generally  for  Elmer  O.  Smith,  and 
Blmer  C.  Smith,  the  defendant  in  error,  also 
appearing  personally  for  himself.  On  the 
same  day,  October  80,  1903,  the  court  ren- 
dered Judgment  upon  the  verdict  of  the  Jury, 
and  it  is  recited  In  said  Judgment  as  folIowA : 
"Jury  appeared  and  are  duly  sworn,  and  hav- 
ing heard  the  evidence  offered,  including  the 
testimony  of  Elmer  C.  Smith  and  others,  and 
arguments  of  3.  L.  Staker  for  Blmer  0. 
Smith  and  others  as  claimants,  and  S.  A. 
Hubbard  for  commissioners,  the  Jury  retired 
and  returned  their  verdict  in  writing,"  etc 
The  objection,  urged  in  the  circuit  court  to 
the  proceedings  of  the  commissioners  of  high- 
ways in  laying  out  the  public  road  involved 
in  this  case,  is  that  the  commissioners  never 
posted  a  notice  of  the  adjourned  meeting 
which  they  held  to  decide  upon  granting 
the  petition,  and  that  for  this  reason  they 
were  without  Jurisdiction  to  proceed.  Sec- 
tion 88  of  the  roads  and  bridges  act  provides 
that,  "whenever  the  commissioners  shall  re- 
ceive any  BUCb  petition,  they  shall  .fix  upon 


a  time  when  and  place  where  they  will  meet 
to  examine  the  route  of  such  road,  and  to 
hear  reasons  for  or  against  the  altering, 
widening,  vacating  or  laying  out  the  same; 
and  thoy  shall  give  at  least  ten  days'  notice 
of  the  time  and  place  of  such  meeting  by 
posting  np  notices  In  five  of  the  most  public 
places  in  the  township,  in  the  vicinity  of  the 
road  to  be  widened,  altered,  vacated  or  laid 
out"  S  Starr  &  G.  Ann.  St  189G  (2d  Ed.) 
p.  3566  c.  121,  par.  33.  It  is  not  claimed 
that  the  requirements  of  section  83  were  not 
fully  met  The  notice  therein  required  of 
the  time  and  place  to  examine  the  route  of 
the  road  named  in  the  petition  and  to  bear 
reasons  for  or  against  laying  out  the  same 
was  duly  given,  and  notices  were  posted  in 
five  of  the  most  public  places  In  the  township 
as  the  law  required.  The  time  fixed  in  the 
notice  was  September  12,  1903,  and  the  place 
was  "the  beginning  point  of  said  proposed 
road."  The  commissioners  met  on  Septem- 
ber 12,  1903,  at  the  beginning  point  of  the 
proposed  road;  but  they  did  not  then  and 
there  decide  upon  granting  the  prayer  of  the 
petition.  The  prayer  of  the  petition  for  lay- 
ing out  the  road  was  granted  on  September 
17,  1903,  not  at  the  beginning  of  the  said 
proposed  road,  but  at  Haselwood,  In  the  town 
of  McKee.  The  proceedings  show  that  the 
commissioners  adjourned  on  September  12, 
1903,  to  meet  September  17,  1908,  in  the  post- 
oflice  at  Haselwood;  but  they  do  not  show, 
nor  does  the  record  returned  anywhere  show, 
that  any  notice  was  posted  in  regard  to  the 
adjourned  meeting  to  be  held  on  S^tember 
17,  1903. 

Section  84  of  the  roads  and  bridges  act 
provides  that  "the  commissioners  may,  by 
public  announcement,  and  by  the  posting 
of  a  notice  at  the  time  and  place  named  for 
the  first  meeting,  adjourn  the  meeting  from 
time  to  time,  but  not  for  a  longer  period  than 
10  days  In  all ;  and  shall,  at  the  first  or  such 
adjourned  meeting,  within  said  10  days,  de- 
cide and  publicly  announce  whether  they 
will  grant  or  refuse  the  prayer  of  the  petition, 
and  shall  Indorse  upon  or  annex  to  the  peti- 
tion a  brief  memorandum  of  such  decision, 
to  be  signed  by  the  commissioners."  3  Starr 
&  C.  Ann.  St  1896  (2d  Bd.)  p.  3666,  c.  121, 
par.  34.  It  is  claimed  by  counsel  for  plain- 
tiffs in  error  that  the  failure  to  post  the 
notice,  as  required  by  section  34,  ousted  the 
jurisdiction  of  the  commissioners  to  act 
They  had  jurisdiction  In  pursuance  of  proper 
notice  when  they  first  met  on  September  12. 
1903,  at  the  beginning  point  of  the  proposed 
road;  but,  when  they  adjourned  their  meet- 
ing, they  adjourned  to  a  different  place  from 
where  they  held  the  first  meeting,  and  that 
place  was  Haselwood.  The  notices  first 
given  gave  them  Jurisdiction  to  act  on  Septem- 
ber 12th,  and  at  the  beginning  point  of  the 
new  road.  Could  they  have  Jurisdiction  to 
act  at  another  place  after  an  adjournment, 
when  no  notice  was  posted,  as  required  by 
section  84,  either  of  the  time  to  which  the 
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adjournment  was  taken  or  of  the  place  where 
the  adjonmed  meeting  was  to  be  held?  It 
is  certainly  true,  bo  far  as  the  record  shows, 
that  no  notice  was  ever  posted  of  any  meet- 
ing to  be  held  at  Haaelwood  on  September 
17,  1903.  In  Hamilton  t.  Commissioners  of 
Highways,  208  III.  269,  67  N.  E.  792,  where, 
In  a  case  of  this  kind,  the  statute  required 
the  justice  of  the  peace  before  whom  the 
damages  were  assessed  to  continue  the  hear- 
ing for  a  period  not  exceeding  12  days,  where 
service  was  made  upon  any  one  of  the  owners 
by  posting  notices,  and  It  appeared  that  the 
Justice,  instead  of  continuing  the  case  accord- 
ing to  the  requirement  of  the  statute,  proceed- 
ed with  the  trial  and  rendered  final  judg- 
ment, it  was  said  (page  271  of  203  111.,  page 
793  of  61  N.  B.) :  "The  notices  required  to 
be  given  by  the  statute  In  proceedings  of  this 
character  are  jurisdictional,  and  unless  they 
have  been  given  in  proper  time  and  in  a 
proper  manner,  before  the  hearing,  the  com- 
missioners and  the  Justice  of  the  peace  are 
not  authorized  to  act  Commissioners  of 
Highways  v.  Harper,  38  111.  103;  Frizell  T. 
Rogers,  82  111.  109." 

It  Is  true  that  in  Wright  ▼.  Commissioners 
of  Highways,  145  111.  48,  83  N.  B.  876,  the 
commissioners  of  highways  met  at  the  res- 
idence of  the  town  clerk  to  consider  the 
petition  for  a  highway,  and  thereupon  ad- 
journed, and  public  announcement  was  made 
by  the  chairman  of  the  board  of  the  adjottm- 
ment,  and  notice  was  postedv-  but  at  Sugar 
GroTe  schoolhouse^  about  a  mile  and  a  half 
from  where  the  town  clerk,  Wilson,  resided ; 
and  It  was  there  insisted  that,  as  the  notice 
was  not  posted  at  the  place  of  meeting,  the 
commlBsionent  lost  Jurisdiction  to  proceed 
at  the  meeting  of  March  2d,  and  we  said  In 
that  case  (page  M  of  145  111.,  page  877  of  S3 
N.  H.) :  "Wilson,  where  the  first  meeting 
was  held,  did  not  reside  on  any  public  road, 
while  the  schoolhouse,  where  the  notice  was 
posted,  was  located  where  two  public  roads 
cross,  and  hence  was  a  more  public  place  for 
a  notice  to  be  posted  than  the  residence  of 
Wilson,  and  no  doubt  for  this  reason  the 
notice  was  posted  at  that  place.  Strictly  the 
statute  required  the  notice  to  be  posted  at 
the  place  where  the  commissioners  met,  but 
the  failure  to  conform  to  the  letter  of  the 
statute  was  a  mere  Irregularity,  which  did 
no  harm  and  did  not  affect  the  jurisdiction 
of  the  commissioners."  Counsel  for  plaintiffs 
In  error  rely  upon  the  case  of  Wright  v.  Com- 
missioners of  Highways,  supra,  as  holding 
that  the  failure  to  post  the  notice  of  the  time 
and  place  of  the  adjourned  meeting  was  a 
mere  irregularity.  But  It  is  to  be  observed 
that  in  the  Wright  Case  a  notice  of  the  ad- 
journed meeting  was  posted,  but  not  at  the 
place  named  for  the  first  meeting.  In  the 
case  at  bar,  however,  no  notice  of  the  time 
and  place  of  the  adjourned  meeting  was  post- 
ed at  all,  either  at  the  place  of  the  first  meet- 
ing, which  was  the  b^innlng  of  the  proposed 
HMid,  oc  at  Haselwood,  where  the  adjourned 


meeting  was  to  take  place.  It  would  seem 
that  the  commissioners  would  have  no  au- 
thority to  act,  unless  they  proceeded  in  strict 
conformity  with  the  requirement  of  the  stat- 
ute, and,  inasmuch  as  their  adjourned  meet- 
ing was  held  at  a  place  as  to  which  no  notice 
whatever  was  posted,  they  were  without 
Jurisdiction. 

In  the  final  order  establishing  the  road  the 
commissioners  say:  "We  did  adjourn  said 
meeting  after  due  notice  until  the  17th  day 
of  September,  A.  D.  1903."  But  the  recital 
that  due  notice  was  given  Is  not  sufficient 
in  a  case  of  this  kind.  The  facts  as  to  the 
posting  of  the  notice  must  be  recited  in  the 
order  declaring  the  road  a  public  highway. 
Such  recital  Is  a  mere  conclusion  of  law. 
Pacts  must  be  stated,  from  which  the  court 
Is  able  to  see  that  this  conclusion  Is  true. 
A  quasi  judicial  tribunal  of  Inferior  Juris- 
diction should  recite  the  facts,  or  preserve 
the  facts  themselves,  upon  which  its  Juris- 
diction depends.  The  record  must  show  af 
flrmatively  that  the  notice  provided  for  lii 
the  statute  has  been  given,  so  that  the  court 
may  be  able  to  see  either  ftom  the  facts  them- 
selves, or  specific  recitals  of  those  facts,  that 
due  notice  was  given.  Shinkle  v.  MagiU,  68 
111.  422;  Commissioners  of  Highways  t. 
Harper,  38  III.  103 ;  Frizell  t.  Rogers,  82  111. 
109 ;  Johnson  t.  Stephenson,  89  111.  App.  88 ; 
Imhoff  T.  Commissioners  of  Highways,  89 
111.  App.  66;  Hamilton  t.  Commissioners  of 
Highways,  203  111.  269,  67  N.  B.  792;  Trox- 
ell  T.  Didc,  216  111.  98,  74  N.  B.  694.  The 
provisions  of  the  statute  upon  this  subject 
are  mandatory,  and  not  directory.  Shinkle 
T.  Magill,  supra. 

It  is  said,  however,  by  the  plaintiffs  In  er- 
ror, that  defendant  in  error,  Blmer  G.  Smith, 
appeared  before  the  Justice  of  the  peace 
when  damages  were  assessed,  and  introduced 
proof  upon  the  trial  on  the  question  of  dam- 
ages, and  that  thereby  he  waived  any  right 
to  object  to  the  Jurisdiction.  The  proceed- 
ing before  the  Justice  was  a  proceeding  to 
condemn  the  right  of  way  for  the  road 
over  the  land  of  defendant  in  error,  and  was 
before  a  Judicial  tribunal.  The  defendant 
in  error  entered  a  special  appearance  before 
the  Justice,  and  not  a  general  appearance, 
for  the  purpose  of  making  a  motion  to  dis- 
miss the  proceeding.  This  motion  .was  over- 
ruled, and  the  proceedings  show  that  be 
afterwards  appeared  by  attorney  and  in- 
troduced evidence  upon  the  trial  of  the  case. 
His  appearance  before  the  justice  was  a 
waiver  of  any  objection  to  the  jurisdiction 
of  the  justice  over  his  person,  and  was  a 
waiver  of  any  objections  that  he  might  have 
made  to  the  service  of  notice  or  summons 
upon  him,  so  far  as  the  condemnation  pro- 
ceeding was  concerned.  But  it  is  well  set- 
tled that  Jurisdiction  over  the  subject-matter 
cannot  be  conferred  upon  a  court  by  consent 
of  parties,  nor  can  want  of  it  be  waived. 
Leigh  V.  Mason,  1  Scam.  249;  Beesman  t. 
City  Qt  Feorla,  16  111.  484;  Peak  t.  FeoplSb 
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71  111.  278.  The  statute  provides  tbat,  In 
case  damages  are  not  agreed  upon  with  the 
landowner,  the  commissioners  of  highways 
shall  make  a  certificate  that  they  are  about 
to  establish  a  public  road,  describing  the 
road  and  the  land  over  which  It  is  to  be  es- 
tablished, and  naming  the  owners  of  the 
land,  eta,  and  shall  present  such  certificate 
to  some  Justice  of  the  peace  of  the  county, 
who,  on  receipt  of  the  same,  shall  within 
five  days  issue  a  summons  against  the  land 
owners  concerned,  etc  The  power  of  the 
Justice  of  the  peace  to  proceed  In  the  matter 
by  the  Issuance  of  a  sommons  Is  derived 
from,  the  certificate  filed  with  blm  by  the 
commissioners  of  highways  as  required  by 
section  41  of  the  roads  and  bridges  act. 
8  Starr  &  C.  Ann.  St  1896  (2d  Ed.)  p.  36G9, 
c.  121,  par.  41^  The  filing  of  the  certificate 
of  the  commissioners  with  the  Jnstice  is  nec- 
essary to  give  the  Justice  Jurisdiction  over 
the  subject-matter.  If  that  certificate  were 
'  not  filed  with  the  Justice,  he  would  have  no 
Jurisdiction  to  proceed  to  hear  testimony  and 
render  judgmeni  for  the  amount  of  the  dam- 
ages, even  though  •he  did  issue  a  summons 
and  get  personal  service  upon  the  land 
owners.  The  jcommissioners  of  highways 
had  no  authority  to  present  thft  certificate 
in  question  to  the  Justice  of  the  peace,  un- 
less they  themselves  h^d  Jqrlsdictlon  to  pro- 
ceed with  the  matter  of  establishing  the 
highway.  Without  the  posting  of  notices 
as  the  statute  requires,  the  commissioners 
of  highways  had  no  power  to  proceed,  and 
therefore  no  power  to  present  the  certificate 
to  the  Justice  of  the  peace.  We  are  there- 
fore of  the  opinion  that,  while  the  appear- 
ance of  the  defendant  In  error  before  the 
justice  may  have  been  a  waiver  of  his  right 
to  object  to  the  jurisdiction  'Orer  himself, 
It.  could  not  operate  as  a  waiver  of  any  valid 
objection  which  might  exist  to  the  Jurisdic- 


tion of  the  JoBtice  over  the  subject-matter. 

Counsel  for  plaintiffs  in  error  Insist  that 
this  question  was  decided  by  the  Supreme 
Court  of  Minnesota  in  Kieckena^^  v.  Super- 
visors of  the  Town  of  WheeHing,  64  Mian. 
647,  67  N,  W.  662,  in  acoordanoe  with  their 
view;  that  Is  to  say,  that  the  appearance 
before  the  Jnstice  in  the  matter  of  assessing 
damages  is  a  waiver  of  any  objection  to  the 
Jurisdiction.  We  have  examined  the  Minne- 
sota cose  referred  to  by  counsel.  It  does 
not  clearly  appear  from  the  recital  of  the 
facts  in  that  case  whetlier  or  not  the  Minne- 
sota statute  in  regard  to  high  ways,  la  similar 
in  all  respecta  to  our  own;  bat,  whether 
this  be  so  or  not;  it  appears  in  that  case  that 
the  property  owner  was  verbally  notified  of 
the  meeting  of  the  supervisors  to  consider 
the  petition  for  the  laying  out  of  the  road, 
and  that  he  attended  such  meeting.  There 
the  landowner  not  only  took  part  In  the  pro- 
ceeding for  the  award  of  damages,  but  he 
appeared  at  and  attended  the  meeting  to  con- 
sider the  petition  for  the  laying  out  of  the 
road.  No  sudh  facts  appear  in  the  record 
in  this  case.  It  is  not  shown  that  the  de- 
fendant in  error  appeared  at  the  original 
meeting  on  September  iS,  1903,  at  the  be- 
ginning point  of  the  proposed  road,  or  that 
he  appeared  at  the  adjourned  meeting  on 
September  17,  1903,  at  Haselwood.  Con- 
sequently the  Minnesota  case  is  not  mi  all 
fours  with  thfi  case  at  bar. 

We  are  of  the  opinion  that  the.  highway 
commissioners  were  without  jurisdiction  to 
proceed  with  the  laying  out  of  the  road  by 
reason  of  the  failure  to  post  the  notice,  as 
required  by  section  34  of  the  roads  and  bridg- 
es act,  and'  by  reason  of  the  facts  and  cir- 
cumstances already  stated.  Consequently 
the  judf^ent  of  the  drcnlt  court  quashing 
the  proceedings  was  correct,  and  is  afBrmed. 

Judgment  afilrmed. 
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082  N.  T.  482) 

DUBUO  T.  liAZEIilA  DALIiET  ft  CO. 
(Court  of  Appeals  of  New  Tork.    Oct.  24, 1005,) 

1.  stipttlation  —  bstoppki,   to   attack  — 
Laches. 

At  the  trial  of  a  civil  action  it  was  stipa- 
lated  in  open  court  that  the  verdict  might  be 
received  by  the  clerk  in  the  absence  of  the  jna- 
tice  and  entered  on  the  minutes  with  the  same 
effect  as  if  the  justice  were  present.  Two  hours 
after  the  Justice  had  left  the  courtroom,  without 
adjourning  the  court,  the  jury  returned  a  ver- 
dict for  plaintiff,  which  was  received  in  the 
presence  of  the  attorneys  without  objection. 
Counsel  for  defendant  moved  for  a  new  trial 
without  making  any  objections  to  the  reception 
of  the  verdict,  and  did  not  attack  the  judgment 
on  such  ground  until  affirmance  by  the  Appel- 
late Division  and  an  appeal  pending  in  the 
Court  of  Appeals,  when  he  moved  in  the  Special 
Term  to  set  aside  the  judgment.  Held,  that  it 
was  too  late  at  that  time  to  repudiate  the  stipn- 
lation. 

(Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent.  Dig.  Stipulations,  fS  66-73.] 

2.  TbiaI/— Vkbdict— Rkobption— Absewoe   or 

JUDOB. 

The  absence  of  a  trial  judge  at  the  time  a 
verdict  was  received  by  the  clerk  under  stipu- 
laUon  of  the  parties  was  an  irregularity  which 
the  parties  could  and  did  waive  by  such  stipula- 
tion, 80  that  there  existed  at  the  time  a  consti- 
tutional court  authorized  to  receive  a  verdict. 

[Hd.  Note. — B^r  cases  in  point,  see  vol.  46, 
Cent.  Dig.  Trial,  S!  60-64.] 

8.  Sake — ^Validitt  oj  Judqmest. 

Judgment  entered  on  a^  verdict  Is  valid, 
though  it  was  received  by  the  clerk  undey  a 
Btipnlation  of  the  parties  In  the  absence  of  ithe 
ooart. 

[Eld.  Note. — For  cases  la  point,  see  vol.  46, 
Cent.  Dig.  Trial,  Si  60-04.] 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Stanislas  Dubue  against  Lazell, 
Dalley  &  Co.  From  an  order  of  the  Appellate 
Division  (94  N.  T.  Stipp.  1144,  lOS  App.  DIv. 
533),  affirming  an  order  of  the  Special  Term 
setting  aside  a  judgment,  plaintiff  appeals. 
Berersed. 

Tills  action  was  tried  in  the  city  of  New 
York  In  May,  1904.  At  the  conclusion  of  the 
charge  to  tbe  Jury,  tfae  Justice  presiding  at 
tte  trial  intimated  to  counsel  tbat  he  desired 
to  leave  for  his  home  in  Hudson.  It  was 
thereupon  stipulated  In  open,  court  by  counsel 
for  both  parties  tbat  tbe  verdict  should  be 
received  by  the  clerk  In  the  absence  of  the 
court  and  entered  upon  the  minutes  with  the 
same  force  and  effect  as  though  the  court 
were  present  The  justice  left  the  courtroom 
about  3  o'clock  In  the  afternoon  without  ad- 
journing court,  and  about  two  hours  latec  the 
Jury  returned  a  verdict  which  was  received 
by  the  clerk  in  the  presence  o£  the  attorneys 
for  both  parties  without  objection.  The  ver- 
dict was  In  favor  of  the  plaintiff  for  |8,000. 
Four  days  thereafter  the  usual  motion  for  a 
new  trial  was  made  by  counsel  for  the  de- 
fendant but  on  that  motion  conneel  took  no 
objection  to  the  reception  of  the  verdict  by 
the  deck  as  stipulated.  An  aiH>eal  was  taken 
to  the  Appellate  Division,  where  the  Jndg- 
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juent  was  affirmed,  and  the  case  Is  now  before 
this  court  Fending  this  last  appeal,  and 
after  the  defendant  had  received  an  adverse 
decision  at  the  Appellate  Division,  his  counsel 
made  a  motion  at  the  Special  Term  to  set 
aside  the  Judgment  entered  upon  the  verdict 
on  the  ground  that  the  reception  of  the  ver- 
dict by  the  clerk  in  the  absence  of  the  trial 
Justice  invalidated  tbe  Judgment  based  there- 
on. Tbe  Special  Term  granted  the  motion, 
and  its  deci8i(Hi  was  affirmed  In  tbe  Appellate 
Division  by  a  divided  court  An  appeal  to 
this  court  has  been  allowed  upcm  the  follow- 
ing certified  questlonB:  "(1)  Did  there  exist 
a  constitutional  court  at  the  time  when  tbe 
verdict  was  received?  (2)  Did  the  verdict  as 
received  operate  as  an  estoppel  upon  the  de- 
fendant from  questioning  the  same,  and  did 
tbe  consent  of  tbe  parties  render  the  verdict 
valid?  (3)  It  not  appearing  by  the  record 
iipon  appeal  from  the  Judgment  that  a  justice 
of  the  Supreme  Ciourt  was  not  present  when 
the  verdict  was  received,  can  a  party. there- 
after object  to  snch  verdict  under  tbe  cir- 
cumstances of  this  case?  And  is  tbe  court 
obliged  to  vacate  the  judgment  upon  the  fact 
appearing  aliunde?  (4)  Is  tbe  judgment  en- 
tered upon  tbe  verdict  as  received  a  valid 
judgment?" 

Lyman  B.  Warren,  for  appellant    George 
H.  Fletcher,  for  respondent 

WERNEB,  3.  (after  stating  the  facts). 
Defendant's  counsel  admits  that  he  stipu- 
lated in  open  court  that  the  verdict  of  tbe 
jury  might  be  received  by  the  clerk  with  the 
same  force  and  ^ect  as  if  the  presiding 
justice  were  present  He  does  not  claim  that 
this  stipulation  was  entered  into  through 
mistake  oe  inadvertence,  nor  has  he  ever 
asked  to  be  relieved  from  it  Four  days 
after  the  verdict  was  rendered  he  made  a 
motion  for  a  new  trial,  .without  even  alluding 
to  any  objection  to  the  manner  In  which  the 
verdict  was  received.  That  motion  having 
been  denied,  he  took  an  appeal  to  Uie  Appel- 
late Division,  and  In  that  court  although  he 
urged  every  other  objection  to  the  validity  of 
the  Judgment  he  was  silent  as  to  his  stipula- 
tion. Not  until  his  appeal  had  resulted  In  an 
adverse  decision,  and  he  had  taken  his  final 
appeal  to  this  court,  did  he  make  the  motion 
which  eventnated  In  the  order  we  are  now 
asked  to  review.  It  Is  obvious  that  if  such 
a  stipulation  may  be  repudiated  under  such 
circumstances.  It  must  be  because  of  the  in- 
herent illegality  of  the  proceedings  taken 
under  the  stipulation.  That  seems  to  be  the 
ground  taken  by  defendant's  counsel  and  sub- 
scribed to  by  the  courts  below.  We  enteartaln 
a  different  view.  We  think  the  stipulation 
was  one  which  counsel  had  a  right  to  make; 
but  even  if  there  were  doubt  upon  that  sub- 
ject we  think  defendant's  counsel  is  estopped 
by  his  coaaduct  and  laches  from  repudiating 
his  stipulation  at  this  late  day.  Parties  1^ 
:  their  stipulations  may  in  uumy  ways  make 
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the  law  for  any  I^al  proceedings  to  which 
they  are  parties,  which  not  only  binds  them, 
but  which  the  courts  are  bound  to  enforce. 
They  may  stipulate  away  statutory,  and  eren 
constitutional,  rights.  They  may  stipulate 
for  shorter  limitations  of  time  for  bringing 
actions  for  the  breach  of  contract  than  are 
prescribed  by  the  statutes,  such  limitations 
being  frequently  found  In  Insurance  policies. 
They  may  stipulate  that  the  decision  of  a 
court  shall  be  final,  and  thus  waive  the  right 
of  appeal.  And  all  such  stipulations,  not  un- 
reasonable, not  against  good  morals,  or  sound 
public  policy,  have  been  and  will  be  enforced; 
and,  generally,  all  stipulations  made  by  par- 
ties for  the  government  of  their  conduct,  or 
the  control  of  their  rights.  In  the  trial  of  a 
cause,  or  the  conduct  of  litigation,  are  en- 
forced by  the  courts."  This  was  the  lan- 
guage of  Judge  Earl  In  writing  for  this  court 
In  Matter  of  N.  Y.,  L.  &  W.  R.  R.  Oo.,  98  N.  T. 
447,  453,  where  many  authorities  are  cited. 
"In  dvll  cases  a  party  may  stipulate  away  his 
rights,  questions  of  Jurisdiction,  as  well  as 
others,  and  he  may  do  this  by  express  agree- 
ment, by  acts  inconsistent  with  the  objection, 
or  by  his  silence  and  omission  to  present  the 
proper  objections  when  he  ought  to  object" 
Oowenhoven  v.  Ball,  118  N.  Y.  231,  236,  28 
N.  B.  470;  Vose  v.  Ooclicroft,  44  N.  Y.  415. 

The  learned  counsel  for  the  respondent, 
while  recognizing  the  force  of  this  rule,  con- 
tends that  it  has  no  application  to  this  case, 
for  the  reason  that  the  presence  of  the  trial 
Judge  at  the  time  of  the  reception  of  the 
verdict  was  necessary  In  order  to  constitute 
a  valid  court  In  support  of  this  contention 
he  InveAes  the  well-established  principle  that 
mere  consent  cannot  create  a  court  nor  endow 
It  with  Jurisdiction.  The  answer  to  this 
argument  Is  that  in  the  case  at  bar  there  was 
a  validly  constituted  court  having  Jurisdic- 
tion of  the  subject-matter  and  of  the  parties. 
The  absence  of  the  trial  Judge  when  the  ver- 
dict was  received  was,  at  moat,  an  Irregular- 
ity which  the  parties  could  and  did  waive, 
and,  while  it  would  undoubtedly  have  been 
competent  for  the  court  to  have  relieved  the 
defendant  from  the  effect  of  his  stipulation 
and  waiver  upon  good  cause  shown,  that 
oould  only  have  been  properly  done  If  the 
defendant  had  moved  promptly.  In  recent 
years  It  has  been  common  practice  to  permit 
the  rendition  of  sealed  verdicts  in  the  absence 
of  the  Judge  or  Justice  presiding  at  the  trial. 
It  has  never  been  claimed  that  the  absence 
of  the  Judge  or  Justice  In  such  cases  has  the 
effect  of  destroying  the  autonomy  of  the  court 
or  rendering  Its  Judgments  void,  and  we  do 
not  perceive  how  the  absence  of  the  Justice 
under  the  facts  disclosed  by  this  record 
could  have  had  any  such  effect.  In  criminal 
trials  the  rule  is  undoubtedly  different  Can- 
ceml  V.  People,  18  N.  Y.  128.  In  the  case  at 
bar,  however,  we  have  simply  a  civil  and 
private  controversy,  embracing  no  element 
of  public  interest  or  policy  that  rendered  the 
presence    of    the   Justice   essential    to    the 


ministerial  act  of  receiving  a  verdict,  where 
the  parties  without  coercion  or  mistake  had 
stipulated  that  they,  together  with  the  clerk, 
would  receive  the  verdict  in  the  absence  of 
the  Justice.  The  law  applicable  to  this  case 
is  well  expressed  by  Judge  Cooley  in  his  work 
on  Constitutional  Limitations  (6th  Ed.,  pp. 
504,  505) ,  where  he  says :  "When  it  is  once 
made  to  appear  that  a  court  has  Jurisdiction 
of  the  subject-matter  and  of  the  parties,  the 
Judgment  which  It  pronounces  must  be  held 
conclusive  and  binding  upon  the  parties 
thereto  and  their  privies,  notwithstanding 
the  court  may  have  proceeded  Irregularly, 
or  erred  In  its  application  of  the  law  to  the 
case  before  it.  It  Is  a  general  rule  that  ir- 
regularities in  the  course  of  Judicial  proceed- 
ings do  not  render  them  void.  An  irregular- 
ity may  be  defined  as  the  failure  to  observe 
that  particular  course  of  proceeding  which, 
conformably  with  the  practice  of  the  court, 
ought  to  have  been  observed  in  the  case; 
and  If  a  party  claims  to  be  aggrieved  by  this, 
he  must  apply  to  the  court  in  which  the  suit 
is  pending  to  set  aside  the  proceedings,  or  to 
give  him  such  other  redress  as  he  thinks  him- 
self entitled  to;  or  he  must  take  steps  to 
have  the  Judgment  reversed  by  removing  the 
case  for  review  to  an  appellate  court,  if  such 
there  be." 

Defendant's  counsel  is  doubtless  correct 
In  saying  that  the  consent  of  parties  cannot 
empower  the  court  to  delegate  to  the  cleift 
any  Judicial  functions.  But  there  was  no 
attempt  to  do  any  such  thing  In  the  case  at 
bar.  It  is  always  the  duty  of  the  clerk  to 
receive  the  verdict  of  a  Jury,  and,  while  that 
is  usually  done  in  the  presence  of  the  presid- 
ing Judge,  the  latter  exercises  no  strictly 
Judicial  function  at  such  a  time,  except  the 
physical  act  of  presiding,  unless  some  motion 
is  made  or  the  verdict  as  rendered  needs 
correction.  There  Is  no  claim  here  that  the 
verdict  was  not  regnilar,  and  we  hold  that  In 
receiving  it  the  clerk  was  not  invested  with 
any  Judicial  function.  We  are  aware  that 
In  some  cases  the  lower  courts  of  this  state 
seem  to  have  adopted  the  contrary  view. 
French  v.  Merrill,  27  App.  Dlv.  612,  50  N.  Y. 
Supp.  776;  Morris  v.  Harburger,  100 
App.  Dlv.  867,  91  N.  Y.  Supp.  409;  Inger- 
BoU  V.  Town  of  Lansing,  61  Hun,  101,  5 
N.  Y.  Supp.  288.  When  these  cases  are 
examined,  however,  it  will  be  found  that 
while  the  opinions  upon  which  they  rest  seem 
to  be  at  variance  with  the  views  here  ex- 
pressed, each  Is  based  upon  special  and 
peculiar  circumstances  which  were  in  and  of 
themselves  quite  sufficient  to  warrant  the 
decisions  made.  In  French  ▼.  Merrill  the 
defendant,  against  whom  a  verdict  had  been 
rendered,  died  within  two  days  thereafter 
and  before  Judgment  had  been  entered.  The 
cause  of  action  was  one  that  did  not  sur- 
vive. The  executrix  moved  promptly  to  have 
the  verdict  set  aside.  It  was  granted  for  rea- 
sons that  become  obvious  upon  the  mere 
Statement  of  the  ca^,  Jj^^{a,^^,jr- 
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burger  the  presiding  Judge  directed  that'  in 
his  absence  the  clerk  should  receive  the  rer- 
diet  The  parties  did  not  consent  to  the 
arrangement  and  moved  promptly  for  a  new 
trial  npon  that  groond.  In  IngersoU  v.  Town 
of  lianslng  the  presiding  Jnstlce  left  the  court 
on  Friday  and  did  not  return  until  the  fol- 
lowing Tneaday.  Under  the  drcumstances 
it  was  held  that  the  Jury  might  have  been 
coerced  into  agreeing  so.  as  not  to  be  kept 
together  for  four  days.  A  motion  to  set 
aside  the  verdict  was  made  promptly,  and  in 
that  case  Judge  Martin  expressly  refused  to 
hold  that  it  was  not  competent  for  parties 
under  any  circumstances  to  make  a  binding 
stipulation  that  a  verdict  should  be  received 
in  the  absence  of  the  Judge.  In  deciding 
this  question  ui>on  the  particular  facts  of  this 
case,  we  do  not  wish  to  be  understood  as 
approving  a  practice  that  is  coneededly  ir- 
regular, although  at  times  desirable  and 
even  necessary.  We  simply  hold  that  the 
Judgment  herein,  entered  upon  the  verdict 
received  under  the  drcumstances  disclosed 
on  this  appeal,  is  not  void  because  the  ver- 
dict was  received  in  the  absence  of  the  presid- 
ing Justice. 

The  order  should  be  reversed,  with  costs, 
and  motion  denied,  with  $10  costs.  The  first 
and  fourth  certified  questions  are  answered 
in  the  affirmative.  The  second  and  third 
are  not  answered. 

GTTLIMN,  O.  3.,  and  GRAY,  BARTLBTT, 
HAIOHT,  and  VAMN,  JJ.,  concur.  O'BRIEN, 
J.,  absent 

Order  reversed,  etc. 


(182  N.  T.  n$) 

STEINHARDT  et  al.  v.  BINGHAM  et  at. 
(Court  of  Appeals  of  New  York.    Oct  3,  1905.) 

1.  Sales— CoNSTBTjcTioN    of  Oontbact— No- 
tice OP  Shipitent— Time. 

A  contract  for  tlie  sale  of  grain  provided 
that  the  seller  should  give  notice  to  the  buyers 
of  the  steamer's  name  and  the  quantity  loadeil 
within  five  days  of  the  date  of  the  bill  of  lading. 
It  appeared  that  the  grain  was  purchased  for 
the  purpose  of  selling  it  in  a  foreign  port,  to 
which  It  might  be  shipped  from  any  one  of 
several  domestic  ports  at  the  option  of  the 
shippers,  so  that  it  was  necessary  for  the  buyers 
to  notify  their  consignees  to  enable  them  to 
prepare  to  receive  the  cargo.  Held,  that  time 
was  of  the  essence  of  the  contract,  so  that  a 
compliance  by  the  seller  with  the  provision  as 
to  notice  of  the  shipment  was  a  condition  pre- 
cedent to  his  right  to  demand  acceptance  of  the 
cargo. 

2.  Sauk. 

A  contract  for  the  sale  of  grain  provided 
that  the  seller  should  give  notice  to  the  buyers 
of  the  steamer's  name  and  the  quantity  loaded 
within  five  days  of  the  date  of  the  bill  of  lading. 
It  appeared  that  the  grain  was  purchased  for 
the  purpose  of  selling  it  in  a  foreign  port,  to 
which  it  might  be  shipped  from  any  one  of 
several  domestic  ports  at  the  option  of  the 
■hipi>era,  so  that  it  was  necessary  for  the  buyers 
to  notify  their  consignees  to  enable  them  to  pre- 
pare to  receive  the  cargo.  Beld  that,  in  the 
absence  of  any  provision  aa  to  the  character  of 


tiie  notice  of  the  riilpment  to  be  given  by  the 
seller,  actual  notice  was  necessary,  and  notice 
by  a  letter  mailed  within  five  days  from  the 
time  of  shipment  but  not  received  by  the  buyers 
until  after  five  days,  was  not  a  sufficient  com- 
pliance with  the  contract 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Emanuel  Steinhardt  and  others 
against  David  Bingham  and  others.  From  a 
Judgment  of  the  Appellate  Division  (85  N. 
Y.  Supp.  1044,  90  App.  Dlv.  149),  affirming  a 
Judgment  fOr  defendants,  plalntiflCs  appeal. 
Affirmed. 

A.  Blumenstiel,  for  appellants.  Jacob  F. 
Miller,  for  respondents. 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  resulting  to  the  plaintiffs 
from  the  failure  of  the  defendants  to  accept  a 
cargo  of  corn  shipped  to  them.  On  the  22d 
day  of  January,  1897,  the  plalntlfTs  entered 
Into  two  contracts  with  the  defendants,  by 
which  they  agreed  to  ship  15,000  quarters  of 
No.  2  com  from  any  Atlantic  or  Gulf  ports, 
at  seller's  option,  to  the  defendants  at  Liver- 
pool by  first-class  steamer.  Each  contract 
contained  the  provision:  "The  sellers  shall 
furnish  to  buyers  steamer's  name  and  quan- 
tity loaded  within  five  days  of  the  date  of  bill 
of  lading."  The  cargo  in  question  was  ship- 
ped at  New  Orleans  by  steamship  Tamplcan 
on  the  24th  day  of  Aprll,1897,  and  on  the  27tb 
day  of  April  thereafter  the  plaintiffs  wrote 
the  defendants  at  New  York,  giving  an  ac- 
count of  the  shipment  and  inclosing  the  bill 
of  lading,  and  stating  that  they  had  drawn 
on  them  at  sight  for  the  amount  due  thereon. 
It  appears  that  this  letter  did  not  arrive 
within  the  five  days  from  the  date  of  the  bill 
of  lading,  and  upon  receiving  notice  of  the 
arrival  of  the  draft  the  defendants  wired  the 
plaintiffs,  declining  to  accept  the  cargo.  The 
defendants  had  ordered  the  cargo  for  the  pur- 
pose of  selling  in  Liverpool,  and  it  was  nec- 
essary for  them  to  know  the  name  of  the 
steamer  and  the  amount  of  the  cargo,  so  that 
they  could  give  notice  to  their  age.nt  or  pur- 
chaser In  Liverpool  a  sufficient  time  in  ad- 
vance so  that  he  could  be  ready  to  receive 
and  take  care  of  the  cargo.  It  is  therefore 
apparent  that  the  time  of  the  giving  of  the 
notice  of  the  shipment  was  of  the  essence  of 
the  contract,  and  that  this  provision  should 
have  been  complied  with  by  the  plaintiffs  as  a 
condition  precedent  to  their  right  to  demand 
of  the  defendants  an  acceptance  of  the  cargo. 

We  are  thus  brought  to  a  consideration  of 
the  question  as  to  whether  the  letter  mailed 
on  the  27th  day  of  April  at  New  Orleans  was 
a  compliance  with  the  provision  of  the  con- 
tract It  was  mailed  within  five  days  of  the 
Issuing  of  the  bill  of  lading,  but  it  did  not 
arrive  in  New  York  until  after  the  expiration 
of  the  five  days.  Had  it  arrived  In  New  York 
and  been  received  by  the  defendants  within 
the  five  days,  it  would  doubtless .  have  been 
a  sufficient  notice.  The  contract  as  we  have 
seen,  is  silent  as  to  the  character  of  the  notice 
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that  shonld  be  given.  Tbe  general  rale  of 
law  Is  that  where  any  statute  or  the  terms 
of  any  contract  regnlre  notice  to'  be  given, 
and  there  la  nothing  In  the  context  of  the 
statnte  or  the  contract  to  show  that  asy  other 
notice  was  Intended,  a  personal  or  actual 
notice  must  be  given.  But  when  It  Is  appar- 
ent from  the  context  of  the  statute  or  con- 
tract or  the  circumstances  surrounding  the 
case  were  such  as  to  show  that  a  personal 
notice  was  not  Intended,  a  notice  by  mall 
may  be  given.  Beakes  ▼.  Da  Cunha,  126  N. 
y.  293,  27  N.  B.  251.  By  referring  to  the 
contract  we  see  that  the  shipments  may  be 
made  at  the  option  of  the  plaintiffs  from  any 
Atlantic  or  Gulf  ports.  They  may  therefore 
be  made  from  Boston,  New  York,  or  other 
nearby  ports.  They  are  required  to  be  made 
by  flrst-class  steamers.  A  notice  must  be  giv- 
en to  the  defendants  in  New  York  within  five 
days  after  shipment  The  steamer  may  then 
be  five  days  on  Its  way  to  Liverpool.  The  de- 
fendants are  then  required  to  give  timely  no- 
tice to  their  consignees  at  Liverpool,  so  that 
they  may  be  prepared  to  receive  and  care  for 
the  corn  upon  Its  arrival.  If  the  plaintiffs 
may  wait  until  the  expiration  of  the  five  days 
and  then  give  the  notice  by  mail,  which  may 
postpone  the  actual  notice  to  tbe  defendants 
for  two  or  three  days  longer,  they  may  be 
unable  to  give  the  notice  required  by  their 
consignees  and  themselves  be  placed  In  de- 
fault upon  the  contract  by  reasons  of  such 
delay.  We  therefore  think  that  under  the 
circumstances  of  this  case,  actual  notice  with- 
in five  days  was  contemplated  by  the  parties 
to  the  contract  and  that  therefore  the  non- 
suit Tyas  properly  granted  by  the  trial  court 
The  Judgment  should  be  afBrmed,  with 
costs. 

ODELBN,  C.  J.,  and  GRAY,  O'BRIBN, 
BARTLBTT,  VANN,  and  WBRNBR,  J X,  con- 
cur. 

Judgment  affirmed. 


(182  N.  Y.  830) 

WRIGHT  V.  HART. 
(Conrt  of  Appeals  of  New  York.    Oct.  8,  1905.) 

Constitutional  Law  — Equal  Pbotection 
AND  Due  Process— Sales  in  Bulk. 
Laws  1902,  p.  1249,  c.  528,  providing  that  a 
sale  of  any  portion  of  a  stock  of  merchandise 
other  than  in  the  ordinary  course  of  trade  in 
the  regular  and  usual  prosecution  of  the  seller's 
business,  or  the  sale  of  an  entire  stock  of 
merchandise  in  bulk,  shall  be  fraudulent  as 
against  the  creditors  of  the  seller,  unless  at 
least  five  days  before  sale  a  fall  and  detailed 
Inventory  is  made,  and  the  purchaser  makes 
explicit  inquiry  of  the  seller  as  to  the  names  of 
creditors,  and  notifies  them,  etc.,  is  in  couflict 
with  Const  art.  1,  &$  1>  6,  and  Const.  U.  S. 
Amend.  14,  {  1,  guarantying  tbe  equal  protection 
of  the  laws  and  forbidding  deprivation  of  prop- 
erty without  due  process  of  law. 

[fed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  Sf  688,  826.] 

Cullen,  0,3^  and  O'Brien  and  Yai^n,  JJ., 
dinetiiing. 


Appeal  frmn  Supreme  Court,  Appellate 
Division,  Etrst  Department 

Action  by  Bdmund  Wright  as  trustee  In 
bankruptcy  of  W.  C.  Tjoftus  &  Co.,  against 
Bdward  Hart.  From  an  order  of  tbe  Appel- 
late Division  (93  N.  Y.  S.  60,  103  App.  Dlv. 
218),  affirming  an  Interlocutory  judgment 
overruling  a  demurrer  to  the  complaint  de- 
fendant appeals.    Reversed. 

In  November,  1903,  a  corporation  known  as 
W.  C.  Loftus  &  Co.,  engaged  in  the  retail 
clothing  and  tailoring  business  In  the  city  of 
New  York,  sold  to  the  defendant  Its  entire 
stock,  fixtures,  and  lease  for  a  consideration 
of  $22,953.86.  Within  a  few  days  thereafter 
a  petition  in  Involuntary  bankruptcy  proceed- 
ings was  filed  against  it  and  the  plaintiff  was 
elected  trustee  thereunder.  At  the  time  of 
the  sale  referred  to  chapter  528,  Pl  12^,  of 
tbe  Laws  of  1902  was  In  force,  and  It  {no- 
vided  that: 

"Section  1.  A  sale  of  any  portion  of 
a  stock  of  merchandise  other  than  In 
the  ordinary  course  of  trade  In  tbe  regular 
and  usual  prosecution  of  tilie  seller's  bosl- 
ness,  or  the  sale  of  an  entire  stock  of  mer- 
chandise in  bulk,  shall  be  fraudulent  and 
void  as  against  tbe  creditors  of  the  seller. 
unless  tbe  seller  and  purchaser  shall  at  least 
five  days  before  the  sale  make  a  full  and  de- 
tailed inventory  showing  the  quantity,  and, 
so  far  as  possible  with  the  exercise  of  reason- 
able diligence,  the  cost  price  to  tbe  seller  of 
each  article  to  be  included  In  tbe  sale,  and  un- 
less such  purchaser  shall  at  least  five  days 
before  the  sale,  in  good  faith  make  full  ex- 
plicit inquiry  of  the  seller  as  to  tbe  name  and 
place  of  residence  or  place  of  business  of 
each  and  every  creditor  of  the  seller  and  the 
amount  owing  each  creditor,  and  unless  the 
purchaser  shall  at  least  five  days  before  the 
sale.  In  good  faith  notify  or  cause  to  be  noti- 
fied personally  or  by  registered  mall  each  of 
the  seller's  creditors  of  whom  the  purchaser 
has  knowledge,  or  can  with  the  exercise  of 
reasonable  diligence  acquire  knowledge,  of 
such  proposed  sale  and  of  tbe  stated  cost 
price  of  merchandise  to  be  sold  and  of  the 
price  proposed  to  be  paid  therefor  by  the  pur- 
chaser. The  seller  shall  at  least  five  days 
before  such  sales  file  a  truthful  answer  In 
writing  of  each  and  all  of  said  inquiries." 

The  plaintiff,  as  trustee  In  bankruptcy  of 
the  selling  corporation,  has  brought  this  ac- 
tion to  set  aside  the  sale  on  the  ground  that  It 
was  made  without  complying  with  any  of  the 
provisions  of  the  statute.  The  purchasing 
defendant  Interposes  the  demurrer  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  because  the  stat- 
ute Is  unconstitutional.  This  claim  of  un- 
constitutionality is.  based  (1)  upon  article  1, 
S  1,  of  our  state  Constitution,  which  provides 
that  "no  member  of  this  state  shall  be 
•  •  ♦  deprived  of  any  rights  or  privileges 
secured  Jto  any  citizen  thereof,  unless  by  tbe 
law  of  tbe  land  or  the  Jadgment  9f  bis  liem;:^ 
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(2)  upon  artlcte  1, 1  6,  of  onr  state  Conktitu- 
tton,  which  provides  that  no  person  shall  "be 
deprived  of  life,  liberty  or  property  without 
due  process  of  law";  and  (S)  npon  section  1 
of  the  fourteenth  amendment  to  the  federal 
Constitntlon,  which  provides  that  "no  state 
shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  Immunities  of  dtl- 
sens  of  the  United  States;  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or 
property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  Jurisdiction  the 
equal  protection  of  the  laws." 

Louis  Marshall  and  Samuel  P.  Goldman, 
for  appellant  Abram  I.  Elkns  and  Joseph 
M.  Proskauer,  for  respondent 

WERNER,  J.  (after  stating  the  facts). 
Before  proceeding  to  a  critical  view  of  tbo 
challenged  statute.  It  may  be  profitable  to 
make  a  few  pertinent,  though  trite,  obser- 
vations on  the  nature,  construction,  and  ef- 
fect of  written  constitutions.  A  written 
constitution  is  the  fundamental  expression 
of  the  sovereign  will.  Under  our  form  of 
government  that  sovereign  will  resideli  In' the 
people.  A  written  constitution  la  not  only 
the  direct  and  basic  expression  of  the  sover- 
eign win,  but  is  the  absolute  rule  of  action 
and  decision  for  all  departments  and  offices 
of  government  In  respect  to  all  matters  cover- 
ed by  it,  and  must  coqtrol  as  It  is  written 
until  it  shall  be  changed  by  the  authority 
that  established  it  It  is  true,  as  was  said 
by  Judge  Cooley,  that  "the  weaknesses  of  a 
written  constitution  are  that  it  establishes 
Iron  rules  which,  when  found  Inconvenient 
are  difficult  of  change ;  that  it  is  often  con- 
strued on  technical  principles  of  verbal  criti- 
cism, rather  than  in  the  light  of  great  princi- 
ples; and  tiiat  it  is  likely  to  Invade  the  do- 
main of  ordinary  legislation.  Instead  of  being 
restricted  to  fundamental  rules."  The  logi- 
cal corollary  of  the  proposition  that  the  C!on- 
stitution  is  the  supreme  law  of  the  land  la 
that  the  power  to  legislate  is  a  purely  dele- 
gated one.  derived  from  the  Constitution  and 
controlled  by  it  In  the  case  at  bar  we  are 
concerned  with  no  quibbles  of  verbiage  or 
technicalities  of  construction,  but  with  the 
broad  question  whether  an  act  of  oitt  Legis- 
lature is  repugnant  to  the  "Iron  rule"  of  our 
federal  and  state  Constitutions  that  no  dtl- 
SEcn  shall  be  deprived  of  "life,  liberty  or 
property,"  or  be  denied  the  "equal  protec- 
tion of  the  laws." 

In  the  course  of  judicial  interpretation, 
the  words  "liberty"  and  "property,"  as  used 
In  the  Constitutions,  have  naturally  and  prop- 
erly been  given  their  most  comprehensive 
signification,  so  that  they  embrace  every 
form  and  phase  of  individual  right  that  is 
not  necessarily  taken  away  by  some  valid 
law  for  the  general  good.  "The  term  'liber- 
ty,' as  protected  by  the  Constitution,  is  not 
cramped  Into  a  mere  fteedom  f com  physical 
restraint  of  the  person  of  the  citizen,  as 
by  incarceration;  but  It  Is  deemed  to  em- 


brace the  right  of  man  to  be  'free  in  the  en- 
joyment of  the  faculties  with  which  he  has 
been  endowed  by  his  Creator,  subject  only 
to  such  restraints  as  are  necessary  for  the 
common  welfare."  People  v.  Marx,  99  N. 
Y.  3T7,  2  N.  R  28,  52  Am.  Rep.  84.  "All 
laws,  therefore,  which  impair  or  trammel 
these  rights,  which  limit  one  In  his  choice 
of  a  trade  'or  profession,  or  confine  him  to 
work  or  live  In  a  specified  locality,  or  ex- 
clude him  from  his  own  house,  or  restrain 
his  otherwise  lawful  movements  (except  as 
such  laws  may  be  passed  in  the  exercise  by 
the  Legislature  of  the  police  power),  are  in- 
fringements upon  his  fundamental  rights  of 
liberty,  which  are  under  constitutional  pro- 
tection." In  re  Jacobs,  98  N.  Y.  98,  50  Am. 
Rep.  636.  "•Liberty'  •  •  *.  includes  the 
right  to  acquire  property,  and  that  means 
and  Includes  the  right  to  make  and  enforce 
contracts."  State  v.  Loomis,  115  Mo.  307, 
22  S.  W.  350,  21  L.  R.  A.  789;  Allgeyer  v. 
Louisiana,  165  U.  S.  578,  17  Sup.  Ct  427,  41 
L.  Ed.  832.  The  right  to  use,  buy,  and  sell 
property  is  protected  by  the  Constitution, 
and  "when  the  law  annihilates  the  value  of 
property,  and  strips  it  of  its  attributes  by  which 
alone  It  Is  distinguished  as  property,  the  own- 
er Is  deprived  of  It  according  to  the  plainest 
interpretation,  and  certainly  within  the  con- 
stitutional provision  Intended  expressly  to 
shield  personal  rights  from  the  exercise  of 
arbitrary  power."  Wynehamer  v.  People, 
13  N,  Y.  378,  398;  People  ex  rel.  Manh.  S. 
Instn.  V.  Otis,  90  N.  Y.  48. 

Let  us  now  analyze  the  statute  under  scru- 
tiny. Every  sale  (a)  "of  any  portion  of  a 
stock  of  merchandise,  other  than  In  the  ordi- 
nary course  of  trade  in  the  regultg:  and  usu- 
al prosecution  of  the  seller's  business,  or 
(b)  the  sale  of  an  entire  stock  of  merchan- 
dise in  bulk,  shall  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller,  unless 
(1)  the  seller  and  purchaser  shall  at  least 
five  days  before  the  sale,  (2)  make  a  full  and 
detailed  Inventory,  (3)  showing  .the  quantity, 
and,  so  far  as  possible  with  the  exercise  of 
reasonable  diligence,  (4)  the  cost  price  to 
the  seller  of  each  article  to  be  included  In 
the  sale,  and  unless  (5)  such  purchaser  shall 
at  least  five  days  before  the  sale  in  good 
faith  make  fulU  explicit  inquiry  of  the  sell- 
er as  to  the  (6)  name  and  place  of  residence 
or  place  of  business  of  each  and  every  credit- 
or of  the  seller,  and  (7)  the  amount  owing 
each  creditor,  and  unless  (8)  tiie  purdiaser 
shall  at  least  five  days  before  the  sale  in 
good  faith  (9)  notify  or  cause  to  be  notified 
personally  or  by  registered  mall  each-  of  the 
seller's  creditors  of  whom  the  purchaser 
has  knowledge,  or  can  with  the  exercise  of 
reasooable  diligence  acquire  knowledge  of 
such  proposed  sale,  and  (10)  of  the  stated 
cost  price  of  merchandise  to  be  sold,  and  (11) 
of  the  price  to  be  paid  therefor  by  the  pur- 
chaser. (12)  The  seller  shall  at  least  five 
days  before  such  sale  file  a  truthful  answer 
in  writing  of  each  and  aU  of  said  bkqulrlea['C 
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No  <me  will  hare  the  temerity  to  suggest 
that  this  drastic  and  cumbersome  statute  Is 
not  In  restraint  of  the  rights  of  "liberty" 
and  "property,"  as  those  terms  have  been 
judicially  declared  to  have  been  used  In  the 
federal  and  state  Constitutions. 

It  is  contended,  however,  that  the  r«- 
straint  which  it  imposes  upon  these  rights 
Is  Justifiable  under  that  shibboleth  of  Legis- 
latures and  courts  linown  as  the  "police  pow- 
er." Far  be  It  from  us  to  deny  the  exist- 
ence of  that  power  or  to  attempt  to  define 
Its  extent.  It  will  be  our.  effort,  rather,  to 
show  that  the  statute  under  consideration  is 
In  some  particulars  so  thoroughly  unrelated 
to  the  probable  object  of  its  enactment,  and 
in  others  so  cumbersome,  burdensome,  un- 
reasonable, and  unworkable,  as  to  violate 
every  one  of  the  constitutional  provisions 
under  which  It  is  challenged.  The  rights 
of  "liberty"  and  "property,"  as  we  have  seen, 
are  sacred  and  substantial  rights  guarantied 
by  the  federal  and  state  Constitutions.  Any 
law  that  interferes  with  the  right  to  make 
and  enforce  contracts  affects  both  the  liberty 
and  property  of  the  citizen.  The  right  to 
sell  and  purchase  merchandise  in  bulk  is  no 
less  under  the  protection  of  the  Constitution 
than  the  right  to  sell  aqd  huy  In  the  smallest 
possible  quantities.  Any  legislative  inter- 
ference with  either  of  these  rights,  that 
Is  clearly  forbidden  as  to  the  other,  can  only 
be  justified  on  the  ground  of  public  necessity, 
which  la  but  another  way  of  saying  that  It 
Is  for  the  general  welfare.  Such  interfer- 
ence should  not  only  be  based  upon  public 
necessity,  but  it  should  be  conservative, 
reasonable,  and  well  adapted  to  the  end 
sought  to  be  attained.  Until  the  11th  day 
of  April,  1902,  it  was  just  as  lawful  In  this 
state  to  sell  any  portion  of  a  stock  of  mer- 
chandise, or  the  whole  of  such  a  stock  in  bulk, 
as  to  sell  the  same  goods  piece  by  piece  at 
retail.  By  the  statute  which  went  into 
operation  on  that  day,  the  sale  of  any  stock 
of  merchandise  in  bulk,  or  of  any  considera- 
ble portion  thereof,  was  made  unlawful  as 
against  the  creditors  of  the  seller,  unless 
both  seller  and  purchaser  should  do  many 
things  that  were  clearly  and  substantially 
restrictive  of  the  right  of  contract  as  it  had 
theretofore  been  enjoyed  In  respect  of  such, 
property.  This  criticism  of  the  statute  Is 
sought  to  be  answered  by  the  plea  that  the 
law  was  designed  to  correct  a  great  public 
evil;  that  It  was  aimed  at  a  class  of  mer- 
chants who  have  engaged  in  the  fraudulent 
practice  of  obtaining  merchandise  on  credit, 
for  the  purpose  of  making  hasty  and  secret 
sales  thereof  in  bulk  and  then  decamping 
with,  or  otherwise  disposing  of,  the  proceeds 
at  the  expense  of  their  creditors.  It  may 
be  conceded  that  this  was  the  ostensible  pur- 
pose of  the  statute,  and  that  the  evil  com- 
plained of  was  one  of  substantial  reality  and 
magnitude,  for  which  an  efllcacious  remedy 
was  much  to  be  desired.  But  that  does  not 
meet  the  argument  against  the  constitution- 
ality of  the  statuta. 


The  question  still  remalna  whether  the 
Legislature  has  not  overstepped  the  limits 
of  its  power,  by  practically  placing  an  em- 
bargo upon  all  sales  of  merchandise  in  bulk, 
under  the  guise  of  a  statute  ostensibly  de- 
signed to  prevent  frauds  in  such  sales.  Be- 
ginning with  the  title  of  the  statute,  we  ob- 
seeve  that  its  object  is  "to  regulate  the  sale 
of  merchandise  in  bulk."  If  we  give  to  the 
term  "merchandise"  its  ordinary  business 
signification,  there  is  no  escape  from  the 
conclusion  that  the  statute  applies  to  mer- 
chants alone,  as  distinguished  from  manu- 
facturers, farmers,  bankers,  the  members  of 
the  several  professions,  mechanics,  etc.  Un- 
der this  construction  of  the  law  the  mer- 
chant Is  prohibited  from  doing  that  which 
is  permitted  to  all  other  men.  Merchants 
comprise  a  comparatively  small  number  of 
the  community  at  large,  and  therefore  this 
would  seem  to  be  class  legislation,  which 
denies  to  those  affected  by  it  the  equal  pro- 
tection of  the  laws  guarantied  by  the  four- 
teenth amendment  to  the  federal  Constitu- 
tion, If  the  term  "merchandise"  Is  given  a 
somewhat  more  liberal  Interpretation,  so 
as  to  Include  finished  manufactured  products, 
and  the  stocks  of  jobbers  and  wholesale  mer- 
chants, the  statute  is  still  open  to  the  criti- 
cism that  it  denies  the  equal  protection  of  the 
laws  to  all  citizens,  because  It  imposes  upon 
certain  classes,  such  as  manufacturers,  job- 
bers, and  wholesale  merchants,  burdens  that 
are  destructive  of  their  legitimate  business. 
It  is  common  knowledge  that  in  this  age  of 
large  enterprises  many  merchants  purchase 
the  whole  products  of  mills  and  factories. 
In  the  case  of  the  jobber  or  the  wholesale 
merchant  these  products  are  again  sold  in 
bulk,  or  in  large,  but  varying,  quantities. 
If  the  manufacturer,  jobber,  or  wholesale 
merchant  sell  their  entire  stocks  in  bulk, 
the  statute  applies,  without  regard  to  the 
question  whether  the  sale  is  according  to 
long-established  custom,  or  in  the  regular 
course  of  trade.  If  there  is  a  sale  in  bulk  of 
less  than  the  whole,  then  the  validity  of  the 
sale  is  made  dependent  to  some  extent  upon 
the  question  whether  It  Is  in  the  ordinary 
course  of  trade  in  the  regular  and  usual 
prosecution  of  the  seller's  business.  What 
is  the  ordinary  course  of  trade  in  the  regular 
and  usual  prosecution  of  such  a  seller's  busi- 
ness? The  manufacturer  may  dispose  of 
his  entire  output  to  a  single  purchaser  dar- 
ing a  single  year  or  a  series  of  years.  Again, 
he  may  dispose  of  it  in  parcels  to  Beveral 
purchasers.  And  yet  again,  he  may  be  com- 
pelled to  rely  upon  a  general  market,  with 
purchasers  from  different  quarters  in  vary- 
ing quantities.  On  the  1st  of  January  of  a 
given  year  he  may  know  to  a  certainty  just 
how  much  he  will  produce  and  just  where 
it  will  go.  At  the  beginning  of  the  next 
year  he  may  not  know  what  the  morrow 
virlll  bring  forth.  This  is  as  true  of  the  job- 
ber and  the  wholesale  merchant  as  of  the 
manufacturer.    And  what  la  the  net  resuitt 
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In  the  yean  when  there  Is  a  single  sale  of 
the  whole  output,  the  statute  appUes,  with- 
out regard  to  the  ordinary  course  of  trade  or 
the  regular  and  usual  prosecution  of  the 
seller's  business.  In  other  years,  when  the 
sales,  although  In  bulk,  are  In  smaller  quan- 
titiee,  the  application  of  the  statute  depends, 
not  upon  the  honesty  of  the  transaction,  but 
upon  the  shadowy  question  whether  it  is  in 
ttte  ordinary  course  of  trade  in  the  regular 
and  usual  conduct  of  the  seller's  business. 
And  all  this  is  as  applicable  to  the  purchaser 
as  to  the  seller,  although  the  former  may 
have  not  the  remotest  knowledge  of  the 
manner  in  which  the  business  of  the  latter 
Is  carried  on.  There  are  other  and  more 
serious  constitutional  objections  to  this  stat- 
ute In  so  far  as  it  may  affect  the  manu- 
facturer, the  Jobber,  and  the  wholesale  mer- 
chant; but,  as  these  objections  militate 
against  the  statute  in  its  relation  to  all  class- 
es of  men,  we  shall  consider  them  in  their 
general  bearing  upon  the  "liberty"  and  "prop- 
erty" clauses  of  the  two  Constitutions. 

The  statute,  as  we  have  seen,  discriminates 
between  sales  of  entire  stocks  in  bulk  and 
sales  of  portions  of  such  stocks.  But  it  does 
not  differentiate  between  sales  that  are  hon- 
estly made  and  sales  that  are  made  with  in- 
tent to  defraud.  The  sale  of  an  entire  stock 
is  declared  to  be  fraudulent  and  void  as 
against  the  seller's  creditors,  no  matter  how 
solvent  he  may  be,  unless  all  the  petty  and 
harassing  details  of  the  statute  are  obserred. 
The  sale  of  a  lesser  quantity,  however,  is 
interdicted  by  no  such  sweeping  flat  so  long 
as  it  is  made  in  the  ordinary  course  of  trade 
In  the  regular  and  usual  conduct  of  the  sell- 
^s  business,  although  made  with  a  fraudu- 
lent Intent.  But  this  is  not  all.  Both  seller 
and  purchaser  shall,  at  least  five  days  before 
the  sale,  make  a  full  and  detailed  inventory. 
One  inventory  is  n6t  enough.  There  must 
be  two,  or  at  least  one  Joined  in  by  both. 
And  they  must  be  made,  not  when  the  sale 
has  been  consummated,  but  five  days  before. 
Could  anything  be  devised  that  would  more 
effectually  paralyze  sales  of  merchandise  in 
bulk?  Some  simple  illustrations  will  clearly 
outline  the  pernicious  possibilities  of  this 
unique  provision.  A.  is  the  owner  of  a  stock 
of  goods,  which  he  is  willing  to  sell  and  which 
B.  is  ready  to  purchase  at  a  price  agreed 
upon.  Each  may  think  be  is  making  a  good 
bargain.  A.  is  anxious  to  sell  at  once,  so  that 
he  may  ase  the  proceeds  in  making  another 
purchase  of  advantage.  B.  wants  to  close 
the  sale  at  once,  because  be  has  an  Immediate 
and  profitable  market  for  the  goods.  If 
either  has  to  wait  five  days  or  longer,  and 
particularly  for  the  purpose  of  making  an  In- 
ventory, involving  great  labor  and  expense, 
be  may  prefer  to  drop  the  whole  matter. 
Suppose,  however,  that  the  work  of  taking 
an  inventory  is  commenced,  and  during  its 
progress  the  market  price  rises  or  falls,  or 
that  either  the  seller  or  the  purchaser  dis- 
covers that  he  has  made  a  poor  bargain,  be- 


cause the  Inventory  discloses  a  greater  or 
less  value  than  was  in  the  minds  of  the 
parties  when  the  price  was  fixed.  In 
such  a  case  either  the  party  may  refuse  to 
go  on  with  the  Inventory  or  to  file  it  if  it  is 
finished,  and  the  result  is  that  the  person  who 
may  feel  aggrieved  has  no  remedy,  because 
the  statute  imposes  no  penalty  for  failure  to 
complete  or  file  an  Inventory,  and  there  can 
be  no  valid  sale  until  both  of  tliese  things 
are  done. 

And  what  must  such  an  inventory  contain? 
First,  the  quantity.  That  Is  usually  and  of 
itself  entirely  sufficient  in  the  case  of  a  sale 
in  bulk.  Second,  the  cost  price  to  the  seller 
of  each  article  to  be  included  in  the  sale, 
although  the  purchaser,  one  of  the  parties 
who  must  file  an  Inventory,  may  have  no 
means  of  knowing  anything  about  the  cost 
price  to  the  seller.  It  is  true  that  the  latter 
feature  of  the  inventory  is  only  made  neces- 
sary in  so  far  as  It  is  possible  with  the 
exercise  of  reasonable  diligence.  But  the 
seller  may  have  full  knowledge  on  the  subject, 
which  be  may  decide  not  to  disclose.  The 
purchaser  may  know  nothing  about  It,  but 
his  bargain  can  be  annihilated  by  the  seller's 
refusal  to  exercise  the  "due  diligence"  by 
which  the  Information  could  be  disclosed. 
Then,  again,  a  purchaser  may  have  a  market 
for  goods  which  he  is  willing  to  purchase  at 
a  specified  price.  This  market  he  would  lose 
If  compelled  to  file  a  long  and  detailed  in- 
ventory containing  the  cost  price  to  the  seller. 
And  the  inventory  must  be  filed.  While  the 
statute  does  not  designate  the  place  of  filing, 
it  would  be  of  no  value  unless  in  some  place 
where  the  Inventory  would  become  public 
property.  Such  an  inventory,  moreover,  is 
not  only  unnecessarily  burdensome,  but  prac- 
tically prohibitory  of  such  sales.  Not  only  the 
quantity  of  the  goods  sold,  but  the  cost  price 
of  each  article,  must  be  given  in  detail.  This 
requires  a  disclosure  of  the  very  secrets  that 
make  sales  in  bulk  a  business  possibility,  and 
entails  upon  the  prospective  contractors  many 
details  that  in  a  given  case  may  require 
weeks  or  months,  and  that  neither  may  cate 
to  go  into.  In  the  case  of  a  sale  of  the  whole 
or  any  part  of  the  stock  of  a  great  depart- 
ment store,  for  instance,  the  cost  price  to  the 
seller  of  every  paper  of  pins  or  fine  tooth 
comb  would  have  to  be  inventoried,  although 
the  producing  cause  of  the  Sale  might  be 
based  upon  considerations  that  would  utterly 
fail  if  such  infinitesimal  matters  had  to  be 
taken  into  account. 

The  next  requirement  of  the  statute  has 
to  do  with  the  purchaser  alone.  At  least  five 
days  before  the  sale  he  must  make  full,  ex- 
plicit Inquiry  of  the  seller  as  to  the  name  and 
place  of  residence  or  business  of  each  of  the 
seller's  creditors,  and  of  the  amount  owing 
to  him,  and,  having  done  this,  he  must  then 
notify  or  cause  to  be  notified  each  of  such 
creditors,  personally  or  by  registered  letter, 
of  the  proposed  sale  and  the  stated  cost  price 
of  the  merchandise,  as  well  as  the  price  to  be 
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paid  by  the  purchaser.  Id  other  words,  the 
purchaser,  who  Is  under  no  legal  or  moral 
obligation  to  the  seller's  creditors,  is  not  only 
required  to  obtain  from  the  seller  all  these 
details  concerning  his  creditors,  but  he  must 
send  to  each  one,  no  matter  how  great  their 
number  or  how  remote  their  places  of  resi- 
dence or  business,  all  the  detailed  Informa- 
tion that  Is  to  be  included  In  the  Inventory. 
Thus  the  Inventory,  may  have  to  be  dupUcat- 
ed  by  the  hundreds  or  thousands  and  sent  to 
creditors  scattered  over  all  portions  of  the 
globe.  It  Is  true  that  this  obligation 
rests  upon  the  purchaser  only  to  the  ex- 
tent that  It  can  be  fulfilled  in  the  ex- 
ercise of  reasonable  diligence;  but  this 
quallflcatlon  emphasizes,  rather  than  miti- 
gates, the  arbitrary  command  of  the  stat- 
ute. And,  finally,  the  seller  shall,  at 
least  five  days  before  such  sale,  file  a  truth- 
ful answer  in  writing  to  each  and  all  of  said 
inquiries.  There  is  no  Intimation  as  to  the 
place  of  filing,  or  as  to  what  will  happen  if 
there  is  no  filing.  Neither  -are  we  informed 
as  to  the  effect  npon  the  purchaser  of  the 
seller's  failure  to  tell  the  truth  or  to  file  bis 
written  answers.  In  the  midst  of  such  a 
mass  of  detail  it  is  refreshing  to  feel  that 
this  trifle  is  left  to  the  imagination. 

Let  us  again  emphasize  the  assertion  that 
we  do  npt  question  the  power  of  the  Iiegls- 
lature  to  enact  reasonable  laws  for  the  pre- 
vention of  fraud  and  the  protection  of 
creditors.  That  this  right  falls  within  the 
general  scope  of  the  police  power  no  one 
will  deny.  But  the  police  power  only  begins 
where  the  Constitution  ends.  Broad  and  com- 
prehensive as  the  police  power  concededly 
Is,  and  Incapable  of  precisjs  definition  or  ex- 
act demarcation  as  we  know  it  to  be,  it  is 
never  difficult  to  determine  that  Its  limits 
have  been  transcended  when  It  Is  clear  that 
the  sacred  domain  of  the  Constitution  has 
been  trespassed  upon.  And  when  the  exer- 
cise of  the  police  power  clearly  infringes 
upon  vested  constitutional  rights,  courts 
should  not  concern  themselves  with  the  prob- 
able purposes  for  which  it  is  exercised,  or 
the  evils  which  It  was  designed  to  correct. 
First  the  Constitution,  and  then  the  police 
power.  The  statute  under  consideration 
sweeps  away  the  constitutional  rights  of 
liberty  and  property  of  a  limited  class  of 
our  citizens  who  are  entitled  to  the  equal 
protection  of  the  laws  with  all  other  citizens. 
It  Invades  the  right  of  liberty  because  It 
arbitrarily  and  unnecessarily  denies  the  right 
of  a  specified  claims  of  citizens  to  contract 
for,  bargain,  and  sell  a  particular  kind  of 
property.  It  violates  the  Constitution  in 
prohibiting  all  sales  of  merchandise  in  bulk, 
whether  honest  or  dishonest,  except  upon 
conditions  that  are  harsh,  drastic,  unreason- 
able^ and  unnecessary.  In  so  far  as  they  do 
not  tend  to  effectuate  the  objects  for  which 
such  a  statute' may  properly  be  enacted.  It 
Ignores  the  constitutional .  guaranty  relating 
to  property  rightt^  because  It  so  restricts 


the  night  of  contract  as  to  deprive  property 
of  its  characteristics  as  such. 

It  Is  urged,  however,  that  the  Impositions 
of  this  statute  are  more  nominal  than  real, 
since  a  seller  has  only  to  pay  his  deMa  la 
order  to  make  his  sal^.  valid.  The  aisument, 
so  far  from  supporting  the  statute,  really 
serves  to  disclose  one  of  Its  most  sweeping 
and  unreasonable  features.  If  the  statute 
affected  none  but  Insolvent  sellers,  or  re- 
lated merely  to  debts  due,  or  gave  to 
purchase-price  creditors  an  equitable  lien 
for  their  respective  shares  of  the  proceeds 
of  a  proposed  sale,  or  If,  instead  of  inter- 
dicting in  advance  a  sale  in  bulk,  it  bad 
made  some  reasonable  provision  for  im- 
pounding the  proceeds  of  sale  until  the 
seller's  legal  obligations  could  be  Judicially 
ascertained,  there  might  be  some  force  in 
the  suggestion.  But  what  is  the  fact?  The 
act  embraces  all  sales  of  entire  stocks  of 
merchandise  In  bulk.  It  covers  every  sale 
of  any. part  of  a  stock  not  made  in  the  ordi- 
nary cour^  of  trade  in  the  regular  and 
usual  prosecution  of  the  seller's  business. 
It  requires  notice  to  be  given  to  all  the 
seller's  creditors,  whether  their  debts  are 
due  or  not,  that  a  sale  is  contemplated. 
It  requires  this  notice  to  be  given  five  days 
In  advance  of  a  sale.  It  requires  observance 
of  every  one  of  its  details  or  payment  of 
every  creditor.  What  Is  the  practical  effect? 
A  se^er  who  is  abundantly  able  to  pay  bis 
debts  Is  compelled  by  law  to  do  so  before  be 
can  dispose  of  a  part  of  his  possessions. 
He  must  pay  his  debts,  whether  they  are 
due  or  not  He  must  pay  them,  whether 
they  are  In  dispute  or  not  He  must  pay 
creditors  who  have  no  legal,  equitable,  or 
moral  claim  upon  the  particular  property 
or  its  proceeds.  And  if  he  depends  upon 
the  proceeds  of  the  particular  sale  to  pay 
his  debts,  he  must  pay  them  at  least  five 
days  before  he  gets  the  money.  Thus  an 
Intending  seller  is  under  the  necessity  of 
practically  obtaining  the  consent  of  his 
creditors  before  he  can  make  a  sale.  He 
must  pay ,  a  claim  that  may  be  in  dispute, 
right  or  wrong,  and  he  must  take  what 
equitably  belongs  to  the  creditor  for  pur- 
chase price  and  pay  It  to  general  creditors, 
or  he  can  be  "held  up."  This  may  not  be 
a  literal  taking  of  property  without  due 
process  of  law,  but  it  Is  an  annihilation  of 
Its  value  and  a  destruction  of  Its  attributes, 
so  that  while  the  owner  Is  permitted  to  re- 
tain his  property  In  name,  he  Is  deprived 
of  its  essence  and  substance.  Wynehamer 
V.  People,  supra. 

It  Is  said,  iaso,  that  similar  statutes,  some 
of  them  much  more  drastic,  have  been 
adopted  to  20  different  states  or  Jurisdic- 
tions, twenty  wrongs  can  never  make  one 
right  There  Is,  moreover,  a  sinjrular,  not 
to  say  suspicious,  coincidence  In  the  time 
and  substance  of  all  this  legislation.  We 
are  Indebted  to  our  Brother  BARTLETT  for 
the  suggestion  that  more  than.hal/!^^ 
■)igitized  by ' 
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Btatates  were  enacted  tn  1003  aaoA  1904;  and 
nearly  all  of  them  since  1900.  Statutes  that 
are  passed  pro  bono  publico  rarely  sweep 
the  country  with  such  Irresistible  momen- 
tnm.  while  much'  fantastic  legislation  has 
resnlted  from  organized  crusades  npon  Legp- 
lalatures  by  the  advocates  and  supporters 
of  special  classes.  This  statute  "is  erident- 
ly  of  that  kind  which  has  been  so  frequent 
of  late,  a  kind  Which  Is  meant  to  protect 
some  class  In  the  community  against  the 
fair,  free,  and  full  competition  of  some  other 
class;  the  members  of  the  former  class 
thinking  it  imposEdble  to  hold  their  own 
against  such  competition,  and  therefore  fly- 
ing to  the  Legislature  to  secure  some  enact- 
ment which  shall  operate  favorably  to  them 
or  unfavorably  to  their  competitors."  Peck- 
ham,  J.,  In  People  v.  Gillson,  109  N.  Y.  889, 
17  N.  E.  848,  4  Am.  St  Rep.  465. 

If  we  have  sncceeded  in  making  onr  posi- 
tion plain,  it  will  be  unnecessary  to  answer 
tn  detail  that  portion  of  3ndge  VANN'S  very 
learned  and  able  opinion  in  which  be  illus- 
trates the  manifold  purposes  for  which  the 
police  power  has  been  exercised  by  Legis- 
latures and  upheld  by  courts.  The  exist- 
ence of  the  power  Is  not  denied.  Its  limits 
cannot  be  accurately  demarked.  The  well- 
beaten  paths  which  It  has  pursued  time 
out  of  mind  contain  no  guldeboard  to  the 
new  and  untrodden  field  sought  to  be  ex- 
plored by  this  particular  phase  of  paternal 
legislation.  Therefore  old  cases  and  ,  old 
laws  are  of  little  help,  except  as  they  ex- 
pound general  principles  applicable  to  spe- 
cial conditions.  In  Its  final  analysis  the 
question  is  one  of  power  in  this  particular 
case.  We  think  that  power  has  been  tran- 
scended. "To  Justify  the  state  in  Interposing 
its  authority  in  behalf  of  the  public  it  must 
appear,  first,  that  the  interests  of  the  public 
generally,  as  distinguished  from  those  of 
a  particular  class,  require  such  Interference ; 
and,  second,  that  the  means  are  reasonably 
necessary  for  the  accomplishment  of  the 
purpose  and  not  unduly  oppressive  upon 
Individuals.  The  Legislature  may  not,  tm- 
der  the  guise  of  protecting  public  interests, 
arbitrarily  Interfere  with  private  business, 
or  Impose  unusual  and  unnecessary  restric- 
tions upon  lawful  occupations."  Colon  v. 
Lisk,  153  N.  Y.  188,  47  N.  B.  302.  60  Am.  St 
Rep.  600;  Lewton  v.  Steele,  152  tr.  S.  138, 
187,  14  Sup.  C!t  499,  38  L.  Ed.  385.  It  can- 
not be  reiterated  too  often  that  the  police 
power  must  be  exercised  within  its  proper 
sphere  and  by  appropriate  methods.  When- 
ever a  statute  arbitrarily  strikes  down  pri- 
vate rights,  invades  personal  freedom,  or 
confl^scates  or  destroys  private  property. 
It  Is  repugnant  to'  ttie  Constitution,  and 
shonld  not  be  permitted  to  stand,  no  matter 
how  laudable  Its  purpose  or  beneficial  Its 
effect. 

Owing  to  the  length  of  this  opinion,  we 
refrain  from  discussing  the  cases  decided 
In  other  states  upon  similar  statutes,  ex- 
c^t  to  say  that  those  which  have  been  up- 


held In  Massachusetts,  Connectlcnt,  Tennes- 
see, and  Washington  are  far  less  drastic 
than  onr  own.  In  that  they  either  except 
from  their  operation  all  sales  by  executors, 
administrators,  receivers,  etc.,  or  provide 
that  sales  of  merchandise  In  bulk  shall  only 
be  presumptively  void  if  the  statutory  re- 
quirements are  not  observed,  or,  as  in  Con- 
necticat,  that  one  day  after  the  sale  there 
shall  be  filed  a  descriptive  wilting  duly 
signed  and  acknowledged.  In  Ohio  and 
Utah,  where  such  legislation  was  condemned 
by  the  courts,  It  was  in  some  respects  even 
more  far-reaching  and  burdensome  than 
here. 

The  Judgment  of  the  Special  Term  and 
Appellate  Division  should  be  reversed,  and 
Judgment  ordered  sustaining  defendant's 
demurrer,  with  costs  in  all  the  courts. 
Question  certified  answered  In  the  negative. 

HAIGHT,  J.  I  concur  In  the  opinion  of 
WERNER,  J.  He  has  called  attention  to  the 
defects  in  the  statute  in  not  specifying  the 
place  where  the  inquiries  shall  be  filed.  But 
in  addition  thereto  the  notice  to  creditors  pro- 
vided for  means  nonresident  as  well  as  resi- 
dent creditors.  The  notice  to  creditors  must 
be  served  either  personally  or  by  registered 
mail  at  least  five  days  before  the  sale.  The 
notice  would  be  of  no  benefit,  unless  It  was  re- 
ceived before  the  sale  was  completed  and  in 
time  for  the  creditor  to  take  action  In  refer- 
ence thereto.  The  statute  has,  therefore,  fix- 
ed the  period  of  five  days.  If  the  notice  Is 
served  personally,  it  must  be  five  days  before 
sale.  If  by  registered  mall,  the  statute 
doubtless  means  the  same  thing;  that  is,  the 
notice  should  be  received  at  least  five  days 
before  the  sale.  In  other  words,  if  the  serv- 
ice is  by  registered  mail,  the  posting  must 
take  place  a  suflBdent  time  in  advance  so  that 
the  creditor  may  receive  It  at  least  five  days 
before  the  sale  is  completedl  Stelnhardt  v. 
Bingham,  182  N.  Y.  826,  75  N.  B.  408. 
In  case  of  creditors  so  far  removed  as  to  bo 
beyond  the  reach  ofthe  registered  mall,  person- 
al service  only  would  answer  the  requirements 
of  the  statute.  Such  a  notice  in  many  cases 
might  be  impossible,  or,  if  It  could  be  given, 
it  might  Involve,  not  only  so  much  time,  but 
80  much  expense,  as  to  render  the  purchase 
profitless  and  operate  to  defeat  the  sale.  In 
case  the  sale  Is  very  large,  as,  for  instance, 
that  of  a  large  department  store,  weeks  must 
elapse  after  the  parties  have  made  their 
agreement  before  they  can  complete  the  same. 
An  inventory  of  every  article  must  be  made 
and  the  cost  price  of  each  altlde  must  be 
stated.  This  necessarily  would  consume  con- 
siderable time.  The  Inventory,  no  matter 
how  extensive  or  bulky,  must  be  duplicated 
for  each  creditor;  for  the  statute' could  only 
be  complied  with  by  the  serving  of  a  copy 
of  such  Inventory  upon  each  creditor,  contain- 
ing the  cost  price  of  each  article  and  the 
amount  to  be  paid  under  the  proposed  agree- 
ment of  purchase.    This  must  be  served  p^^ 
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sonally  or  by  registered  mall  Ave  days  before 
the  sale.  Again,  what  Is  the  necessity  of 
such  a  notice?  It  can  have  but  one  purpose. 
It  gives  to  every  creditor  an  Inventory  of 
every  article  proposed  to  be  sold,  the  cost 
price  thereof,  and  the  amount  that  the  pur- 
chaser proposed  to  pay,  so  that  any  creditor 
or  a  combination  of  creditors  may  step  in 
within  the  five  days  allowed  by  the  statute 
and  bid  a  greater  sum  for  the  goods  offered, 
and  thus  defeat  the  sale  contemplated  and 
avoid  the  contract  made  between  the  seller 
and  the  purchaser,  although  they  both  may 
have  acted  in  good  faith  and  without  any  In- 
tention of  defrauding  creditors.  It  Is  doubt- 
less true  that  there  have  been  many  sales 
of  the  goods  of  merchants  made  for  the  pur- 
pose of  defrauding  creditors,  and  that  a  stat- 
ute Imposing  reasonable  restrictions  upon 
such  sales  ought  to  be  enacted.  But  I  think 
that  the  statute  under  consideration  imposes 
an  unnecessary  and  an  unreasonable  restric- 
tion upon  the  power  of  persons  to  contract, 
and  that  merchants  could  not  In  many  In- 
stances comply  with  its  requirements,  and 
that  It  in  effect  prohibits  parties  from  con- 
tracting for  the  purchase  and  sale  of  a  stock 
of  goods,  even  though  both  parties  act  in  the 
best  of  faith  and  without  any  intention  of  de- 
frauding creditors. 

VANN,  J.  (dissenting).  The  only  question 
presented  by  this  appeal  is  whether  the  stat- 
ute regulating  the  sale  of  merchandise  in  bulk 
(Laws  1902,  p.  1249,  c.  528)  violates  any  provi- 
sion of  the  state  or  federal  Constitution.  The 
object  of  the  act  was  to  suppress  a  widespread 
evil,  well  known  to  current  history  and  con- 
demned by  repeated  adjudications  in  this  court 
and  in  all  the  leading  courts  of  this  state  from 
time  out  of  mind.  That  evil  is  the  tendency  and 
practice  of  merchants  who  are  heavily  In  debt 
to  make  secret  sales  of  their  merchandise  in 
bulk  for  the  purpose  of  defrauding  creditors. 
Common  observation  shows  that,  when  a 
dealer  has  reached  a  point  In  his  business 
career  where  be  cannot  go  on  owing  to  the 
claims  of  creditors,  the  temptation  is  strong 
and  the  practice  common  of  making  a  fraudu- 
lent sale.  Fraud  works  In  secret,  and  the 
bargain  Is  closed  and  the  purchaser  In  pos- 
session before  the  creditors  know  anything 
about  It  The  evil  is  difficult  for  the  courts 
to  handle,  because  the  evidence  to  uncover 
the  furtive  scheme  must,  as  a  rule,  be  drawn 
from  hostile  witnesses,  usually  relatives  or 
intimate  friends  of  the  seller,  who  took  part 
in  the  fraud  and  shared  In  the  plunder.  All 
those  who  have  had  to  do  with  the  investiga- 
tion of  such  transactions  realize  how  well 
these  frauds  are  protected  by  the  forms  of 
law  and  bow  frequently  they  are  defended 
by  perjury.  The  form  of  the  fraud  varies 
with  the  skill  of  the  perpetrator  and  bis  ad- 
visers, but  the  unvarying  purpose  is  to  ena- 
ble the  debtor  to  hold  and  enjoy  property 
which  equitably  belongs  to  bis  creditors.  In- 
adequacy of  consideration,  absconding  with 


the  proceeds  of  the  sale,  and  the  preference  of 
fictitious  claims  are  familiar  methods.  Many 
other  means  of  holding  on  to  property  and 
concealing  the  facts  are  resorted  to,  and  It 
is  not  uncommon  to  see  a  dealer  In  possession 
of  all  that  he  had  before  he  failed,  and. 
acting  under  another  name,  carrying  on  the 
same  business  with  the  same  stock,  ail  un- 
paid for,  in  unblushing  defiance  of  his  credit- 
ors Whatever  the  method  of  committing  the 
fraud.  Its  success  depends  on  secrecy  and 
perjury. 

When  a  merchant  owes  more  than  he  ean 
pay  be  has  no  substantial  equity  In  his  stock 
of  goods,  and  the  claims  of  bis  creditors  are 
superior  to  his  own.  The  courts  may  not 
only  prevent  bim  from  parting  with  his  prop- 
erty, but  may  seize  and  sell  It  and  apply  the 
proceeds  upon  bis  debts.  If  an  ezecaflon  Is- 
sued against  his  property  Is  returned  un- 
satisfied, he  may  be  compelled  to  disclose 
under  oath  all  his  business  ti'ansactlons,  tell 
what  he  has  done  with  bis  estate,  both  real 
and  personal,  and  the  proceeds  thereof,  and, 
If  he  still  holds  any  property  in  the  name  of 
some  one  else,  to  divulge  all  the  facts  relating 
thereto.  Code  Civ.  Proc.  88  2432,  2463.  He 
may  be  Imprisoned  on  civil  process  and 
punished  criminally  for  making  a  fraudulent 
disposition  of  his  property,  and  any  person 
who  Is  a  party  or  privy  to  the  fraud  may  be 
punished  In  the  same  way.  Code  Civ.  Proc. 
8  549;  Pen.  Code,  8  586.  Interference  with 
his  liberty  and  property  by  such  methods  has 
never  been  successfully  questioned  as  a  viola- 
tion of  fundamental  rights.  Many  restraints 
upon  freedom  of  contract,  some  of  which 
reach  back  to  our  colonial  history,  have  passed 
without  challenge,  or,  if  challenged,  have  uni- 
formly been  sustained  as  valid.  The  statute 
of  frauds,  the  act  to  prevent  fraudulent  con- 
veyances, insolvent  laws,  the  recording  act, 
the  prohibition  of  usury,  lien  laws,  regula- 
tions In  relation  to  chattel  mortgages,  con- 
ditional sales,  and  preferences  by  corpora- 
tions and  In  general  assignments  show  in  how 
many  ways  and  In  what  varied  forms  the 
Legislature  may  properly  restrain  freedom  of 
action  In  commercial  transactions  In  order  to 
promote  the  general  welfare.  Originally  all 
parol  contracts  for  the  sale  of  personal  prop- 
erty were  valid,  and  it  was  unnecessary  to 
make  delivery  or  payment  wholly  or  in  part. 
The  recording  act  was  unknown,  and  trans- 
fers In  writing,  whether  absolute  or  condition- 
al, did  not  have  to  be  filed.  Now,  however, 
many  statutes  require  business  to  be  transact- 
ed in  a  certain  way  and  that  constructive 
notice  should  be  given  in  order  to  protect 
creditors  and  innocent  purchasers.  Such  in- 
terference with  liberty  and  such  limitations 
upon  the  use  of  property,  although  arbitsary 
and  inconvmlent,  have  always  been  regarded 
as  valid,  in  order  to  prevent  fraud  and  pro- 
mote justice.  While  commerce  is  hampered 
to  a  limited  extent  In  some  ways,  it  is  pro- 
tected and  promoted  to  a  much  greater  ex- 
tent In  other  ways.  The  Incony 
igilized  by  * 
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restraint  is  less  than  tbe  evil  done  away  with. 

The  Btatnte  now  before  us  was  passed  for 
the  same  general  purpose  as  the  most  of  those 
mentioned.  It  Is  aimed  at  the  same  evil, 
which  Is  admitted  to  be  both  serious  and  com- 
mon. It  does  not  prohibit  a  sale  of  any  kind, 
but  It  provides  safeguards  against  secrecy, 
which  is  the  bulwark  of  fraud.  It  simply  re- 
quires that  notice  of  what  is  to  be  done 
should  be  given  In  advance,  personally  or  by 
mail,  to  those  directly  Interested,  who  are 
frequently  made  the  victims  of  fraudulent 
sales.  It  regulates  two  kinds  of  sales :  (1) 
A  sale  of  any  portion  of  a  stock  of  merclian- 
dise,  other  than  in  the  ordinary  course  of 
trade  in  the  regular  and  usual  prosecution 
of  the  seller's  business.  (2)  The  sale  of  an 
entire  stock  of  merchandise  In  bulk.  We 
now  have  to  deal  with  the  latter  only.  Such 
a  use  is  declared  fraudulent  afld  void,  not 
absolutely,  but  as  against  the  creditors 
of  the  seller,  unless  the  statute  is  compiled 
with.  If  tbe  seller  pays  his  debts,  the  sale 
stands,  even  if  not  made  as  required  by  the 
statute ;  but  otherwise  it  falls  unless  at  least 
five  days  before  the  date  thereof  both  seller 
and  purchaser  unite  In  making  a  full  and 
detailed  inventory,  showing  the  quantity  and, 
so  far  as  reasonable  diligence  will  permit, 
the  cost  price  of  each  article.  This  burden 
la  cast  upon  both  seller  and  purchaser ;  but  a 
further  burden  is  placed  on  tbe  purchaser, 
who  Is  required  at  least  fire  days  before  the 
sale  In  good  faith  to  make  full  and  explicit 
inquiry  of  the  seller  as  to  his  creditors  and 
the  amount  owing  to  each,  and  to  notify  them 
personally  or  by  mail  of  the  proposed  sale, 
the  cost  price  of  the  stock  to  be  sold,  and  the 
price  prtqposed  to  be  paid.  At  least  five  days 
before  the  sale  the  seller  is  commanded  to 
file — ^where  is  not  specified,  but  presumptively 
In  the  office  where  a  chattel  mortgage  given  by 
him  should  be  filed — a  truthful  answer  in 
writing  to  each  inquiry  made  of  him  by  the 
purchaser  as  above  required.  Except  as  thus 
specified,  the  rules  of  evidence  and  the  pre- 
sumptions of  law  are  left  unchanged.  A  re- 
cent amendment  provides  that  a  sale  "will 
be  presumed  to  be  fraudulent  and  void  as 
against  the  creditors  of  the  seller"  unless  the 
statute  Is  complied  with,  while  the  act  gov- 
erning the  case  now  before  us  makes  such  a 
sale  absolutely  void  as  to  creditors.  Laws 
1904,  p.  13S5,  c.  569. 

The  statute  Is  confined  to  merchants  and 
dealers,  as  Is  apparent  from  the  use  of  the 
expressions  "a  stock  of  merchandise"  and 
"the  cost  price  to  the  seller."  No  sale  is 
forbidden,  but  certain  sales  are  regulated, 
in  order  to  prevent  fraud.  No  restraint  Is 
placed  upon  sales  made  in  the  ordinary 
course  of  business,  whether  at  wholesale  or 
retail;  for  the  statute  applies  only  to  un- 
usual and  extraordinary  sales.  There  \e  no 
attempt  to  r^ulate  sales  generally,  but  mere- 
ly those  which  experience  shows  are  so  fre- 
quently made  »  cover  f<)r  fraud.  There  Is 
no  iBterfereoce  with  the  ordinary  business  of 


merchants,  but  when  they  sell  their  entire 
8to<^  and  go  out  of  business,  or  sell  any  sub- 
stantial portion  thereof  in  an  Irregular  and 
unusual  way,  notice  to  creditors  is  required, 
so  that  they  can  protect  themselves  against 
fraud.  No  protection  is  afforded, to  stran- 
gers, but  simply  to  those  who  have  a  strong 
equitable  right  to  see  that  the  sale  is  for  a 
fair  price  and  free  from  fraud.  If  the  mer- 
chant pays  his  debts,  there  can  be  no  attack 
upon  tbe  sale,  however  made.  Tbe  act  is 
less  drastic  than  one  imposing  a  Hen  upon 
goods  sold  until  the  purchase  pi^ce  is  paid, 
with  tbe  right  to  discharge  the  Hen  by  sales 
in  the  ordinary  course  of  business,  which  is 
clearly  within  the  power  of  the  Legislature. 
The  requirement  of  notice  is  less  burdensome 
than  the  Imposition  of  a  Hen.  While  the 
statute  in  question  disturbs  freedom  of  con- 
tract, so  does  fixing  the  price  of  elevating 
gi-ain  (People  v.  Budd,  117  N.  Y.  1,  22  N.  B. 
670,  682,  5  L.  R.  A.  559,  15  Am.  St.  Rep.  460; 
Munn  V.  Illinois,  fl*  U.  S.  113,  24  L.  Ed.  71), 
the  prohibition  of  options  to  buy  or  sell  gtain 
at  a  future  time  (Booth  v.  Illinois,  134  U.  S. 
425,  22  Sup.  Ct.  425,  46  L.  Ed.  623),  and 
the  annulment  of  all  contracts  for  the  sale 
of  corporate  stocks  for  future  delivery  or  on 
margin  (Otis  v.  Parker,  187  U.  S.  606,  23  Sup. 
Ct.  168.  47  L.  Ed.  323).  It  interferes  with 
the  use  of  property ;  but  so  does  a  limitation 
upon  the  height  of  buildings  (People  ex  rel. 
Kemp  T.  D'Oench,  HI  N.  Y.  359,  18  N.  E. 
862),  the  requirement  that  tenement  houses 
shall  be  furnished  with  water  (Health  Dept 
of  New  York  v.  Rector,  etc..  Trinity  Church, 
145  N.  Y.  32,  39  N.  E.  833,  45  Am.  St  Rep. 
579),  forbidding  the  sale  of  stamped  bottles 
(People  V.  Cannon,  139  N.  Y.  32,  84  N.  E.  759, 
36  Am.  St  Rep.  668),  or  of  lottery  tickets 
issued  in  a  state  where  lotteries  are  lawful 
(People  V.  Noelke,  94  N.  Y.  137,  46  Am.  Rep. 
128),  or  of  game  purchased  In  another  state 
'  as  lawful  merchandise  and  brought  into  this 
state  (People  v.  Bootman,  180  N.  Y.  1,  72 
N.  B.  505).  It  interferes  with  liberty;  but 
so  does  the  act  "to  regrulate  barbering  on 
Sunday"  (People  v.  Havnor,  149  N.  Y.  195, 
43  N.  B.  541,  31  L.  R.  A.  689,  52  Am.  St 
R^.  707;  Petit  v.  Minnesota,  177  U.  S.  164, 
20  Sup.  Ct  666,  44  L.  £d.  716),  tbe  statute 
making  it  a  misdemeanor  to  exhibit  a  child 
as  a  dancer  in  order  to  earn  a  living  (People 
V.  Ewer,  141  N.  Y.  129,  36  N.  B.  4,  25  L.  R. 
A.  794,  38  Am.  St  Rep.  788),  the  exclusion 
of  children  not  vaccinated  from  school  'Mat- 
ter of  Vlemeister,  179  N.  Y.  235,  72  N.  E. 
107,  103  Am.  St.  Rep.  859),  and  the  compul- 
sory vaccination  of  all  the  Inhabitants  of  a 
community  (Jacobson  v.  Mass.,  197  U.  S. 
11,  25  Sup.  Ct  358,  49  L.  Ed.  643). 

Twenty  states,  as  well  as  the  federal  gov- 
ernment in  the  District  of  Columbia,  have 
similar  statutes,  some  with  provisions  more 
stringent  than  our  own,  and  all  aimed  at  the 
suppression  of  an  evil  that  is  thus  shown  to 
be  almost  universal.  California :  Civ.  Code, 
S  3440,  as  amended  March  10, 1903  (St  1903, 
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?.  Ill,  a  100).  Colorado:  Sess.I^WB  1003,  p. 
225,  a  110.  Connecticut:  Pub.  Acts  1903,  p. 
49,c.72.  Delaware:  Laws  1003, p. 748, c. 387. 
District  of  Columbia:  33  Stat  555, c.  1809 ; 
Acts  58th  Cong.  April  28,  1004.  Georgia: 
Laws  1903,  p.  92,  No.  457.  Idaho:  Laws  1903, 
p.  11,  H.  B.  IS.  Indiana:  Acts  1903,  p.  27d, 
C.  153.  Kentucky:  Acts  1904,  p.  72,  c.  22. 
Louisiana :  Acta  1896,  p.  137,  No.  94.  Mary- 
land: Laws  1900,  p.  907,  c.  579.  Massachu- 
setts: Acts  and  Resolves  1903,  p.  889,  c.  415. 
Minnesota:  Gen.  Laws  1899,  p.  857,  c.  291. 
Ohio:  Laws  1902,  p.  96,  H.  B.  334.  Oklahoma: 
Sess.  Laws  1903,  p.  249,  c.  SO.  Oregon:  B. 
&  G.  Oomp.  p.  1479,  c.  7.  Tennessee:  Acts 
1001,  p.  234,  c.  133.  Utah:  Laws  1901,  p.  67, 
c.  67.  Virginia:  Act  approved  January  2, 1904; 
Acts  1002-04,  p.  884,  c.  554  [Va.  Code  1904. 
p.  1217,  S  2460a].  Washington:  Laws  1901, 
p.  222,  c.  109.  Wisconsin :  Laws  1901,  p.  084, 
c.  463.  A  statute  with  the  same  object 
attained  by  a  similar  remedy  has  been  held 
valid  by  the  highest  courts  in  Massachusetts, 
Connecticut,  Tennessee,  and  Washington.  J. 
P.  Squires  &  Co.  T.  TelUer,  185  Mass.  18,  69 
N.  B.  312,  102  Am.  St  Rep.  322;  Walp  v. 
Mooar,  76  Conn.  515,  57  Atl.  277;  Neas  v. 
Borches,  109  Teun.  398,  71  S.  W.  50,  07  Am. 
St  Rep.  851;  McDaniels  v.  J.  J.  Connelly 
Shoe  Co.,  30  Wash.  549,  71  Pac.  37,  60  L.  R. 
A.  947,  94  Am.  St  Rep.  889.  An  act  declar- 
ing such  sales  presumptively  fraudulent  was 
assumed  to  be  valid  by  the  courts  of  last  re- 
sort in  Wisconsin  and  Maryland.  Fisher  r. 
Herrmann,  118  Wis.  424,  95  N.  W.  892;  Hart 
V.  Roney,  93  Md.  432,  49  AU.  661.  Ou  the 
other  hand,  a  statute  with  more  exacting  con- 
ditions was  held  unconstitutional  In  Ohio 
(Miller  V.  Crawford,  70  Ohio,  207,  71  N.  E. 
631),  and  a  similar  act  met  the  same  fate  in 
Utah,  where  a  violation  of  the  statute  was 
made  a  crime  (Block  v.  Schwartz,  27  Utah, 
387,  76  Pac.  22).  The  weight  of  authority, 
thus  far  announced,  is  In  favor  of  the  validi- 
ty of  such  legislation.  The  general  groxmds 
upon  which  It  has  been  sustained  are  well  Il- 
lustrated by  the  following  extract  from  the 
opinion  of  the  Supreme  Court  of  Mas:;a- 
chusetts:  "A  purchaser,  to  be  safe,  has  only 
to  see  that  the.  vendor's  creditors  are  pro- 
vided for.  The  vendor  may  sell  freely,  with- 
out regard  to  the  statute,  if  he  pays  his 
debts.  The  Legislature,  when  contemplating 
this  legislation,  had  occasion  to  consider  and 
balance  against  each  other  the  general  right 
of  property  owners  to  make  contracts  and 
dispose  of  their  property  and  the  general 
right  of  creditors  to  be  paid  and  to  have 
reasonable  opportunities  secured  to  them  for 
the  collection  of  their  debts.  That  this  la 
within  a  class  of  legislation  for  which  there 
is  conlBtltutional  authority  Is  too  plain  for 
question.  The  object  of  it  Is  like  that  of  our 
numerous  statutory  provisions  which  au- 
thorize attachments  on  mesne  process  and 
establish  courts  with  all  the  necessary  ma- 
chinery for  the  collection  of  debts.  The 
statute  requires  of  the  vendor  nothing  that 


cannot  be  done  with  reasonable  effort.  If  he 
is  unable  or  unwilling  to  pay  hla  debts,  it 
puts  a  substantial  obstacle  In  his  way  when 
he  wants  to  dispose  of  his  stock  of  mer- 
chandise in  bulk  and  to  receive  payment  for 
himself.  But,  under  such  circumstances, 
the  property  in  most  caaes  ought  not  to  be 
sold  in  bulk  without  first  giving  creditors 
an  opportunity  to  consider  what  ought  to  be 
done  with  it."  J.  P.  Squires  &  Co.  v.  TelUer, 
185  Mass.  18,  20. 

The  question  before  us  Is  one  of  power, 
not  of '  policy.  Courts  may  pass  upon  the 
power  of  the  Legislature,  but  not  upon  its 
policy.  Statutes,  whether  wise  or  unwise, 
are  equally  binding  upon  us,  provided  no 
provision  of  either  Constitution  is  molested. 
According  to  the  general  rule,  unless  there 
is  a  plain  conflict  between  a  statute  and  the 
Constitution,  the  statute  stands,  for  every 
presumption  is  in  its  favor.  The  respect 
due  to  a  co-ordinate  branch  of  the  govern- 
ment wHl  not  permit  mere  Judicial  doubt  to 
undermine  a  statute,  for  there  must  be  clear 
Judicial  conviction  that  it  violates  the  Con- 
stitution before  the  courts  can  set  It  aside. 
The  Legislature,  with  all  the  power  of  legis- 
lation there  is,  may  pass  any  law  upon  any 
subject  unless  it  is  expressly  or  impliedly 
forbidden  by  the  supreme  law  of  the  state 
or  of  the  United  States.  There  is  a  power 
beneath  the  Constitution,  but  not  superior 
to  it  unwritten,  not  fully  defined,  necessary,  - 
resting  on  the  sovereignty  of  the  state,  which 
exists  because  the  state  cannot  exist  without 
it  and  which  must  be  considered  in  connec- 
tion with  the  Constitution.  That  power, 
known  aa  the  "police  power,"  alms  to  promote 
the  public  welfare  by  compulsion  and  re- 
straint and  it  is  under  the  exclusive  control 
of  the  Legislature.  The  executive  department 
can  exert  it  only  as  authorized  by  the  Legis- 
lature. The  courts  can  neither  exercise  it 
nor  prevent  Its  exercise,  but  they  can  detei^ 
mine  whether  a  statute  is  a  constltntional 
use  of  the  power.  We  cannot  overturn  a 
statute  because  we  do  not  like  It;  for  o«ir 
likes  and  dislikes  afFect  us  as  citizens,  not 
as  Judges.  We  greatly  prefer  the  amended 
act  to  the  orlg^inal,  because,  although  effect- 
ive, it  is  not  so  harsh;  but  that  has  nothing 
to  do  with  the  validity  of  either. 

Starting  always  with  the  presumption  that 
the  statute,  although  challenged,  is  valid,  we 
study  it  in  connection  with  the  Constitution, 
to  see  whether  there  Is  such  a  conflict  as  to 
divest  the  Legislature  of  Jurisdiction.  If 
puri)ortin^  to  be  passed  in  the  exercise  of 
the  police  power,  we  endeavor  to  see,  flrst 
whether  there  was  an  evil  to  be  remedied, 
and,  second,  whether  the  remedy  prescribed 
Is  "calculated,  Intended,  convenient  or  ap- 
propriate" to  suppress  it  and  not  designed 
to  trespass,  upon  personal  rights  "under  the 
guise  of  a  police  regulation."  If  "the  act 
has  a  fair,  Just,  and  reasonable  relation  to  the 
general  welfare,"  it  may  so  regulate  "the 
conduct  of  an  Individual  and  the  use^f^Brop- 
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etty"  as  to  'Interfere  to  some  extent  with 
the  freedom  of.tbe  one  and  the  enjoyment 
of  the  other."  If  It  ylolates  no  express  com- 
mand of  the  Gonstitatlon,.,and  tends  "In  a 
degree  that  Is  perceptible  and  clear  towards 
the  preservation  of  the  lives,  the  health,  the 
morals,  or  the  welfare  of  the  community,  as 
those  words  have  been  used  and  construed 
in  many  cases  heretofore  decided,"  and  ia 
not  passed  "ostensibly  in  favor  of  th^  pro- 
motion of  some  such  object,  wlille  really  it 
is  an  evasion  thereof  and  for  a  distinct  and 
totally  dUCerent  purpose,"  it  comes  within 
the  Jm:lsdlction  of  the  Leglslatare,  and  the 
ooorts  are  bound  to  sustain  It  The  pollcfl 
power  cannot  be  arbitrarily  exercised,  so  as 
to  deprive  the  citizen  of  his  liberty  or  prop- 
erty ;  "but  a  statute  does  not  work  such  a  dep- 
rivation. In  the  constitutional  sense,  simply 
because  it  Imposes  burdens  or  abridges  free- 
dom of  action,  «r  regulates  occupations.  ,or 
•objects  individuals  or  property  to  restraints 
In  matters  indifferent,  except  as  they  affect 
public  interests  or  the  rights  of  others, 
laegislatlon  under  the  police  power  infringes 
the  constitutional  guaranty  only  when  it  Is 
extended  to  subjects  not  within  its  scope 
and  purview,  as  that  power  was  defined  and 
understood  when  the  Constitution  was  adopt- 
ed." Liberty  under  the  Constitution  does 
not  mean  natural  liberty,  or  the  right  to  act 
as  one  pleases,  subject  only  to  the  laws  of 
nature;  for  society  cannot  exist  on  that  basis. 
Constitutional  liberty  is  the  right  to  act 
without  restraint  upon  i>er8on  or  property, 
except  such  as  is  necessary  or  expedient  for 
the  general  advantage  of  the  public.  Mat- 
ter of  Jacobs,  98  N.  1.  98,  60  Am.  Rep.  636; 
People  V.  Marx,  99  N.  X,  377,  2  N.  E.  29, 
62  Am.  Bep.  84;  People  v.  Arensberg,  106  N. 
T.  123,  U  N.  £.  277,  59  Am.  Rep.  483; 
People  V.  Glllson,  109  N.  Y.  389,  17  N.  B.  343, 
4  Am.  St  Rep.  465 ;  People  v.  Budd,  117  N. 
Y.  1,  22  N.  E.  670,  682,  5  L.  B.  A.  559,  16 
Am.  St  Bep.  460;  Healdi  Dept  of  New  York 
▼.  Sector,  etc..  Trinity  Church,  145  N.  Y.  32, 
SO  N.  E.  833,  46  Am.  St  Bep.  579;  Slaughter 
House  Cases,  16  Wall.  36,  21  L.  Ed.  394; 
Barbier  v.  Connolly,  118  U.  S.  27,  6  Sup.  Ct 
357,  28  L.  Ed.  923;  Gas  Co.  v.  Light  Co.,  116 
U.  S.  650,  6  Sup.  Ct  252,  29  L.  Ed.  616. 
The  legislation  under  consideration  was  in- 
tended to  suppress  a  deep-seated  evil,  com- 
mon In  sales  of  a  certain  kind.  The  ex- 
istence of  the  evil  is  admitted,  and  the  right 
Of  the  Legislature  to  provide  a  remedy  is 
also  admitted;  but  It  Is  insisted  that  the  rem- 
edy provided  Is  so  unreasonable  that  it  vio- 
lates the  primary  guaranties  of  the  Consti- 
tution. The  same  claim  was  made  when  a 
maximum  price  was  fixed  for  doing  a  certain 
Und  of  work;  but  It  was  rejected,  because 
the  work  was  done  In  a  business  affected 
wfth  a  public  interest  People  v.  Budd,  su- 
pra. The  same  position  was  taken  when  one 
state  absolutely  prohibited  sales  on  margin 
and  another  options  to  buy  or  sell  at  a  future 
time,  contracts  which  were  previously  valid; 


but  both  provisions  were  nurtalned  by  the 
Supreme  Court  of  the  United  States,  because 
they  tended  to  prevent  gambling.  Booth  v. 
Illinois,  supra,  and  Otis  v.  Parker,  supra. 
While  many  contracte  of  the  kind  prohibited 
were  free  from  wrong,  as  so  many  were 
made  for  the  purpose  of  gambling,  all  were 
swept  away,  the  good  and  the  bad  alike.  Is 
gambling  a  worse  evil  than  fraud?  Does  It 
affect  commerce  more  seriously?  Is.  free- 
dom of  contract  Interfered  with  more  by  re- 
quiring notice  to  creditors  before  certain 
sales  are  made  than  by  forbidding  certain 
other  sales  altogether?  The  statute  Is  In- 
tended to  Interfere  only  with  those  who  bny 
and  sell  in  bad  faith  toward  the  creditors 
of  the  vendor.  It  doubtless  interferes  with 
some  who  act  In  good  faith,  but  so  do  the 
other  stetntes  referred  to.  In  order  to  pre- 
vent injustice  and  fraud,  legislation  for  time 
out  of  mind  has  placed  some  restraint  upon 
Gommerdal  transactlcms,  and  where  the  Leg- 
islature has  Jurisdiction  to  act  the  method 
of  supinressing  the  evP  is  wholly  within  its 
sound  discretion. 

The  right  to  pass  laws  to  prevent  fraud 
being  oonpeded,  what  principle  is  to  guide  us 
In  drawing  a  line  to  separate  the  act  before 
us  from  those  considered  in  the  cases  cited? 
How  can  we  declare  this  statute  void  and  the 
others  valid?  It  has  no  ulterior  purpose.  No 
attempt  is  made  to  protect  some  favored  in- 
terest from  Injurious  competition.  Ite  object 
Is  not,  as  in  the  Olllson  Case,  to  interfere 
with  a  lawful  business,  but  to  prevent  one 
man  from  keeping  property  which  equitably 
belongs  to  others.  It  seeks  to  maintain  Jus- 
tice, which  is  one  of  the  leading  features  of 
the  public  welfare.  The  protection  of  credi- 
tors has  always  been  a  primary  function  In 
the  administration  of  Justice.  Why  should 
the  Constitution  require  courts  to  be  main- 
tained to  punish  fraud  and  yet  deprive  the 
Legislature  of  power  to  prevent  fraud  by  re- 
quiring notice  to  a  class  apt  to  be  defrauded? 
As  it  is  known  that  dishonest  merchants 
abuse  freedom  of  contract  by  secretly  selling 
out  in  such  a  way  as  to  defeat  the  claims  of 
creditors,  may  not  the  Ijegislature  surround 
the  right  with  some  safeguards,  such  as  an 
Inventory  and  notice  thereof?  When  the  end 
sought  Is  within  the  domain  of  le!;isIatlon, 
and  the  form  of  the  remedy  proposed  Is  fairly 
adapted  to  that  end,  the  courts  have  no  power 
to  Interfere.  When  jurisdiction  exists,  the 
details  are  within  the  exclusive  control  of 
the  Iieglslature.  While  a  merchant,  owing 
debts,  has  an  absolute  constltutioual  right  to 
sell  his  stock  of  goods,  he  may  properly  be  re- 
quired to  do  something  for  the  protection  of 
his  creditors,  and  what  he  shall  do  Is  for  the 
Legislature  to  prescribe.  With  power  to  act 
upon  the  subject.  It  may  pass  a  foolish  statute 
or  a  wise  one;  and  we  cannot  overturn  the 
one  unless  we  can  the  other.  It  Is  only  when 
there  Is  a  want  of  power  to  legislate  that  the 
courte  can  declare  a  statute  void.  j 

It  Is  insisted,  and  the  argument  Is  not  wlt^C 
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out  force,  that  while  the  provisions  of  the  act, 
BO  far  as  they  relate  to  the  vendor,  may  be 
valid,  the  restraint  upon  the  purchaser  Is  so 
severe  as  to  Impinge  on  the  right  of  liberty 
and  property.  What  is  required  of  the  pur- 
chaser? To  some  extent  he  must  look  after 
the  Interests  of  creditors,  If  there  are  any. 
He  must  either  see  that  tbey  are  paid  or 
notify  them  In  advance  of  what  is  to  be  sold, 
the  price  paid  and  to  be  paid,  and  must  ask 
the  seller  who  his  creditors  are.  If  there  are 
uo  creditors,  the  statute  does  not  apply.  If 
the  Inquiry,  when  carefully  made,  discloses  no 
creditors,  and  the  purchaser  knows  of  none, 
he  may  buy  in  safety  without  the  inconven- 
ience of  inventory  or  notice.  If  there  are 
creditors,  the  risk  is  in  proportion  to  the 
amount  of  their  claims,  and,  whether  it 
is  large  or  small,  they  have  rights  which 
need  protection  from  a  sale  made  in  bad 
faith;  and  It  Is  at  such  sales  that  the 
statute  strikes.  The  purchaser  may  be  buying 
property  In  which  the  seller  has  less  real  in- 
terest than  hlB  creditors,  and  it  is  reasonable 
to  charge  both  seller  and  purchaser  with  the 
exercise  of  some  care  toward  them,  In  the 
Interest  of  Justice  and  the  general  welfare. 
The  inconvenience  to  purchasers  is  an  evil,  as 
It  hampers  commerce  to  some  extent;  but  the 
injury  to  commerce  from  fraudulent  sales  Is  a 
much  greater  evil,  so  that  on  the  whole  com- 
merce Is  not  harmed,  but  helped.  The  Legis- 
lature had  the  right  to  balance  these  evils, 
and  to  promote  the  common  good  by  trying 
to  do  away  with  the  greater.  The  everyday 
business  of  the  seller  and  buyer  is  not  touch- 
ed, for  that  is  outside  of  the  statute;  but 
when  an  extraordinary  sale  Is  made,  such  as 
can  occur  but  few  times  in  the  life  of  a 
merchant,  certain  conditions  and  restraints 
are  imposed,  not  to  hamper  business,  but  to 
prevent  secret  sales  in  bulk  of  property  usu- 
ally bought  on  credit  and  generally  unpaid 
for  when  the  sale  is  made.  The  remedy  pro- 
vided tends  to  furnish  the  protection  needed 
by  creditors,  without  any  interference  what- 
ever with  ordinary  business,  and  without  dis- 
turbing freedom  of  contract  in  the  rare  and 
irregular  cases  to  which  the  act  applies 
any  more  than  was  within  the  power  of  the 
Legislature  according  to  the  principles  laid 
down  by  repeated  adjudications  in  this  court 
and  in  the  Supreme  Court  of  the  United 
States.  Purchasers  who  complain  of  the  act 
as  a  violation  of  their  constitutional  rights 
are  themselves  protected  by  legislation  equal- 
ly drastic;  for  they  could  not  purchase  in 
safety,  were  it  not  for  the  acts  in  relation  to 
chattel  mortgages  and  conditional  sales. 
They  might  purchase  and  pay  in  good  faith, 
and  yet  have  the  property  taken  away  from 
them  under  a  lien  they  knew  nothing  about 
and  which  they  could  not  discover.  As  the 
Legislature  passed  these  acts,  it  can  repeal 
them;  and  in  that  event  purchasers,  however 
careful,  might  not  get  a  good  title,  while  now, 
even  with  the  act  under  consideration  in  full 
force^  they  can  get  a  good  title  if  they  only 


take  pains.  They  cannot,  therefore,  consist- 
ently object  to  such  a  statute.  They  cannot 
in  fairness  assert  that  interference  witlf  an 
unlimited  right  of  contract  is  constitutional 
when  it  operates  in  their  favor,  but  unconsti- 
tutional when  it  operates  in  favor  of  creditors 
and  against  themselves. 

It  is  also  claimed  that  an  unreasonable  bur- 
den is  imposed  upon  a  limited  class  of  debtors 
for  the  benefit  of  a  limited  class,  consisting 
of  their  creditors.  A  statute  which  is  mil- 
form  in  Its  effect  upon  all  persons  to  whom  it 
applies  is  not  invalid  because  it  applies  to  a 
limited  number.  This  act  applies  to  all  the 
people  of  the  state  who  carry  on  a  certain 
kind  of  business,  which  presents  special  temp- 
tations and  opportunities  for  the  commission 
of  fraud.  The  classification  is  not  arbitrary, 
but  is  founded  on  a  "reasonable  and  Just 
difference  between  the  persons  affected  and 
all  others."  The  difference  is  seen  in  the 
nature  of  a  business  conducted  largely  on 
credit,  which,  as  shown  by  the  records  of 
our  courts,  famishes  peculiar  facilities  for 
the  perpetration  of  a  characteristic  fraud. 
As  was  said  by  Mr.  Justice  Brewer  in  a  late 
case:  "It  is  within  the  undoubted  power  of 
the  government  to  restrain  some  Individuals 
from  all  contracts  as  well  as  all  individuals 
from  some  contracts"  (Frlsbie  v.  U.  S.,  187 
U.  S.  160,  165,  15  Sup.  Ct  588,  588,  39  L.  Ed. 
657);  and  by  Mr.  Justice  Field  in  aii  earlier 
case:  "Special  burdens  are  often  necessary 
for  general  benefits.  •  •  •  Regulations 
for  these  purposes  may  press  with  more  or 
less  weight  ui>on  one  than  upon  another,  but 
they  are  designed  not  to  impose  unequal  or 
lumecessary  restrictions  upon  any  one,  but 
to  promote,  with  as  little  individual  incon- 
venience as  possible,  the  general  good. 
Though  in  many  respects  necessarily  special 
in  their  character,  they  do  not  furnish  Just 
ground  of  complaint  if  they  operate  alike 
upon  all  persons  and  properly  under  the  same 
circumstances  and  conditions"  (Barbler  v. 
Connolly,  113  U.  S.  27,  31,  5  Sup.  Ct.  357,  358. 
300,  28  L.  Ed.  923).  "The  discriminations 
which  are  open  to  objection  are  those  where 
persons  engaged  in  the  same  business  are 
subjected  to  different  restrictions  or  are  held 
entitled  to  different  privileges  under  the  same 
conditions."  Soon  Hing  v.  Crowley,  113  U.  S. 
703,  709,  5  Sup.  Ct  730,  733,  28  L.  Ed.  1145. 
The  Constitution  means  "that  no  person  or 
class  of  persons  shall  be  denied  the  same 
protection  of  the  laws  which  Is  enjoyed  by 
other  persons  or  other  classes  in  the  same 
place  and  under  like  circumstances."  Mis- 
souri v.  Lewis,  101  U.  S.  22,  25  L.  Ed.  989; 
Moore  v,  Missouri,  159  U.  S.  673,  678,  16  Sup. 
Ct.  179,  181,  40  L.  Ed.  SOI. 

I  close  my  review  by  repeating  as  appli- 
cable generally  to  the  case  before  us  the 
words  of  the  Supreme  Court  of  the  United 
States  in  a  decision  of  great  importance: 
"The  power  which  the  Legislature  has  to 
promote  the  general  welfare  Is  very  great, 
and  the  discretion  which  that  department 
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of  the  government  has  In  the  employment  of 
means  to  that  end  Is  very  large.  While 
both  Its  power  and  Its  discretion  mnst  be  so 
exercised  as  not  to  impair  the  fundamental 
rights  of  life,  liberty,  and  property,  •  •  » 
yet  In  many  cases  of  mere  administration  the 
responsibility  Is  purely,  political;  no  appeal 
lying  except  to  the  ultimate  tribunal  of  the 
public  Judgment,  exercised  either  In  the 
pressure  of  public  opinion  or  by  means  of 
the  suffrage."  Powell  v.  Penn.,  127  U.  S.  678, 
685,  8  Sup.  Ct  992;  996,  82  L.  Ed.  253,  citing 
Tick  Wo  V.  Hopkins,  118  U.  S.  370,  6  Sup. 
Ct  1064.  80  L.  Ed.  220. 

The  judgment'  should  be  affirmed,  with 
costs,  and  the  question  certified  answered 
In  the  affirmative. 

CUIiliBN,  C.  J.  (dissenting).  I  concur 
entirely  In  the  opinion  of  my  Brother  VANN, 
but  as  the  point  has  now  been  raised  that 
the  statute  before  us  makes  unlawful  dlacrim- 
Inatlon  between  sales  of  one  kind  of  person- 
al property  knd  sales  of  other  personal  prop- 
erty, of  sales  by  persons  engaged  in  one 
character  of  business  and  those  in  another, 
and  therefore  violates  the  provision  of  the 
federal  Constitution  guarantying  equal  pro- 
tection of  the  laws,  I  desire  to  add  a  word. 
Of  course,  absolutely  arbitrary  selection  by 
the  Legislature  in  Imposing  a  tax  or  In 
creating  a  crime  cannot  be  justified,  and  for 
this  reason  we  refused  to  uphold  the  im- 
position of  a  transfer  tax  in  the  Pell  Case. 
171  N.  Y.  48,  63  N.  B.  789,  57  L.  R.  A.  540,  89 
Am.  St  Rep.  791.  But  If  there  be  difference 
in  circumstance  which  bears  some  reason- 
able relation  to  the  classification  made  by  a 
statute,  then  that  statute  must  be  upheld, 
however  greatly  we  may  doubt  Its  wisdom. 
Ever  since  we  adopted  the  law  merchant 
there  has  been  a  difference  in  the  title  ac- 
quired by  a  bona  fide  purchaser  to  different 
kinds  of  personal  property.  The  purchaser 
of  a  watch  or  of  a  bond  and  mortgage  must 
abide  the  title  of  bis  vendor,  though  he  pur- 
chases in  the  best  of  faith  for  a  full  consider- 
ation. But  the  purchaser  of  a  railroad  bond 
or  a  promissory  note,  if  he  acts  In  good  faith, 
acquires  title  to  the  security,  even  though  he 
buys  from  a  thief.  The  practical  difference 
between  the  business  of  a  merchant  and  that 
Of  a  farmer  Is  very  apparent  A  merchant 
obtains  credit  on  the  capital  which  he  has 
In  his  business ;  that  Is  to  say,  the  excess  In 
value  of  his  sto<^  in  trade  over  his  debts. 
He  cannot  secure  his  creditors  by  a  mortgage 
on  his  goods,  for  a  chattel  mortgage  on  a 
fluctuating  stock  is  void  as  against  a  pur- 
chaser, and  to  uphold  such  a  mortgage  would 
destroy  the  very  object  for  which  the  goods 
are  sold  to  a  merchant  to  wit  for  sale  to  his 
customers.  The  case  of  a  farmer  is  radically 
different  His  capital  is  principally  repre- 
sented by  his  land,  his  stock,  his  implements, 
-which  are  the  subject  of  mortgage  or  lien, 
and  any  credit  extended  to, him  is  accorded 
far  more  to  his  fixed  capital  than  to  his 
expected  crops.    It  is  unnecessary,  however, 


to  pursue  the  discussion.  .Everv  business 
man  will  appreciate  a  score  of  distinctions 
between  the  way  business  is  carried  on  by 
the  one  class  and  by  the  other.  The  doctrine 
contended  for,  that  legislation  must  be  exact- 
ly uniform,  would  be  fatal  to  a  large  part  ot 
the  statutory  law  of  this  state,  which  has 
never  been  challenged  and  under  which  the 
commimity  has  lived  for  many  years.  Take 
as  a  single  example  the  transfer  tax  law. 
Religious  corporations  are  exempt  from  the 
tax,  other  charitable  corporations  not,  as 
we  have  held.  But,  more  than  that,  a  legacy 
or  devise  to  a  bishop  Is  exempt ;  but  there  Is 
no  exemption  in  favor  of  any  other  minister 
or  clergymuL  Our  law  abounds  In  similar 
distinctions,  many  of  which  we  may  think 
without  justification;  but  the  power  of  the 
Legislature  to  make  those  distinctions  has 
not  been  challenged.  Without  continuing 
the  argument  however,  it  seems  to  me  that 
the  recent  action  of  this  court  in  the  race 
course  gambling  cases  is  conclusive.  We 
have  twice  upheld,  by  a  unanimous  court 
the  validity  of  legislation  which  makes  pool 
selling  on  horse  races  outside  of  the.  track  a 
felony  punishable  by  imprisonment  in  state's 
prison  for  not  more  than  two  years,  while 
the  same  act  if  committed  on  the  race 
grounds,  Is  not  a  crime  at  all,  but  subjects 
the  offender  only  to  repayment  of  the  money 
he  has  received  on  the  bet.  Be  the  distinc- 
tion little  or  great  between  the  conduct  of 
business  by  merchants  engaged  in  selling 
goods  and  that  carried  on  by  other  owners 
of  personal  property,  who,  to  .use  the  judicial 
expression  of  the  day,  will  have  the  temerity 
to  deny  that  such  difference  Is  infinitely 
greater  than  that  which  obtains,  either  in 
moral  obliquity  or  in  Injury  to  the  commu- 
nity, between  selling  pools  Inside  the  fence 
which  surrounds  a  race  track  and  selling 
pools  outside  that  fence? 

GRAY  and  BARTLBTT,  JJ.,  concur  with 
WERNER  and  HAIGHT,  33.  CTTLLEN, 
0.  J.  (In  memorandum),  and  O'BRIEN,  J., 
concur  with  VANN,  J. 

Judgment  reversed,  etc. 


(182  N.  Y.  442) 
In  re  SOCIAL  DEMOCRATIC  ?ARTY. 
(Court  of  Appeals  of  New  York.    Oct  3,  1905.) 
1.  Elections— Nominations— Objectiokb  to 

Laws  1896,  p.  022,  c.  909.  g  56,  as  amended 
by  Laws  1898,  p.  963.  c  335,  and  Laws  1901, 
p.  1669,  c.  654,  providing  that  where  a  dispute 
as  to  a  political  party  or  other  name  designated 
in  a  certificate  of  nomination  filed  under  that 
section  or  section  57  has  been  determined  by  the 
officer  with  whom  the  certificate  is  filed,  the 
Supreme  Court,  or  any  justice  thereof  within 
his  district,  or  county  judge  within  his  county, 
shall  have  BTimmary  jurisdiction,  on  the  com- 
plaint of  any  person,  to  review  the  acts  of  such 
officer  and  make  such  order  as  justice  may  re- 
quire, authorizes  such  proceeding  by  any  citizen 
who  has  instituted  the  same  by  filing  objections 
to  the  certificate.  1      r\r\nlf> 
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2.  Same— Who  mat  Object— Jubisdiction. 

Where  a  voter  has  filed  objectidns  to  a 
party  name  uaed  in  a  certificate  of  Domination 
Bled  with  the  Secretary  of  State,  and  hia  ob- 
jection has  been  overruled,  and  be  has  obtained 
an  order  from  a  justice  of  the  Supreme  Court 
to  show  cause  why  auch  determination  should 
not  be  overruled,  another  justice  of  the  Supreme 
Court  has  no  jurisdiction  to  grant  the  person 
who  has  made  no  objections  to  the  certificate 
another  order  requiring  the  Secretary  of  State, 
at  a  date  earlier  than  that  fixed  in  the  first 
order,  to  show  cause  why  the  determination 
should  not  be  reviewed,  and  an  order  bjr  the 
latter  judge  overruling  the  objections  is  void. 
8.  Same— Use  of  Pabtt  Name. 

Under  Election  Law,  Laws  1901,  p,  1669, 
c.  654.  §  56,  prohibiting  any  political  party 
from  selecting  the  same  or  substantially  the 
same  name  previously  adopted  by  another  party, 
where  the  state  branch  of  the  Socialist  Party, 
refusing  to  adopt  the  name  adopted  by  its  na- 
tional convention  in  1900  and  by  which  it  is 
known  throughout  the  United  States,  made 
nominations  under  the  name  of  the  "Social 
Democratic  Party,"  it  thereby  adopted  a  name 
Bubsrtantially  the  same  as  that  of  the  Demo- 
cratic Party,  and,  in  the  absence  of  a  national 
party  maintaining  the  name  "Social  Democratic 
Party,"  the  use  of  such  name  is  unauthorized 
and  should  be  amended  in  conformance  with 
the  name  of  the  national  party  of  which  it  is  a 
branch. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department. 

In  the  matter  of  objections  to  the  original 
certlflcates  of  nomination  of  the  Social  Dem- 
ocratic Party  of  candidates  to  be  voted  for 
at  the  election  of  November  8,  1904.  From 
an  order  of  the  Appellate  Division  (93  N. 
T.  Supp.  1023,  105  App.  DIv.  243),  which 
affirmed  an  order  of  Special  Term  denying 
an  application  of  John  S.  McEwan  for  re- 
.vlew  of  the  determination  of  the  Secretary 
of  the  State  overruling  objection  to  the  orig- 
inal certificate  of  nomination  by  the  Social 
Democratic  Party,  he  appeals.    Reversed. 

David  B.  Hill  and  Nolle  F.  Towner,  for 
appellant    Morris  Hlllqnlt,  for  respondent. 

HAIGHT,  J.  On  the  5th  day  of  October, 
1904,  there  wos  filed  in  the  office  of  the 
Secretary  of  State  a  certificate  of  nomination 
by  the  Social  Democratic  Party,  so  called,  of 
candidates  for  presidential  electors,  for 
Governor,  and  for  other  state  officers,  to  be 
voted  for  at  the  general  election  to  be  held 
November  8,  1904.  On  the  same  day  John 
S.  McEwan,  a  citizen  of  the  United  States 
and  of  the  state  of  New  York,  residing  In 
the  city  of  Albany,  and  a  duly  qualified 
elector,  filed  objections  to  &aid  certificate 
with  the  Secretary  of  State,  In  which  he 
objected  to  the  use  of  the  word  "Democratic" 
as  part  of  the  party  name  In  such  certificate. 
Thereupon  a  hearing  was  had  by  the  Sec- 
retary of  State  and  the  objection  of  McEwan 
was  overruled.  Immediately  thereafter  and 
upon  the  same  day  McEwan  applied  to  Mr. 
Justice  Betts  for  an  order  to  show  cause 
why  the  proceedings  before  the  Secretary 
of  State  should  not  be  reviewed,  and  there- 
upon an  order  to  show  cause  was  made  by 


such  Justice,  returnablie  before  Um  on  the 
2i2d  day  of  October,  1904.  Meanwhile  one 
James  O'Neil,  who  had  filed  no  objection 
whatever  to  the  certificate  of  nomination 
before  the  Secretary  of  State,  obtained  from 
Justice  Cochrane  an  order  to  show  cause  why 
the  proceedings  before  the  Secretary  of  State 
should  not  be  reviewed,  returnable  before 
Justice  Howard  on  the  20th  day  of  October, 
1904.  Upon  the  return  of  such  order  to  show 
cause  Justice  Howard  made  an  order  sus- 
taining the  decision  of  the  Secretary  of  State 
and  overruling  the  objections  of  McEwan, 
bearing  date  the  21st  day  pf  October,  which 
order  was  produced  before  Justice  Betts 
on  the  following  day,  when  the  order  to 
show  cause  procured  by  McEwan  was  re- 
turnable before  him,  and  thereupon  he  de- 
nied the  motion  to  review  the  determina- 
tion of  the  Secretary  of  State  "solely  on 
the  ground  that  there  has  been  a  decision 
by  a  Justice  of  this  court  on  said  deter- 
mination of  the  Secretary  of  the  .State  on  the 
complaint  of  James  O'Neil." 

The  Democratic  Party  has  been  knowil 
and  recognized  as  one  of  the  great  political 
parties  of  the  country  for  upwards  of  75 
years,  and  during  that  time  it  has  annually 
made  nominations  for  such  offices  as  were 
to  be  filled  by  the  electors.  On  the  29tb 
day  of  September,  1904,  it  had  caused  a 
certificate  of  nomination  for  presidential 
electors.  Governor,  and  other  state  officers 
to  be  filed  in  the  office  of  the  Secretary 
of  State,  to  be  ,Toted  for  at  the  next  No- 
vember election,  and  the  objector  to  the  cer- 
tificate filed  by  tlie  Social  Democratic  Party, 
so  called,  alleges  that  such  name  will  deceive 
Democratic  and  Independent  voters,  and 
cause  many  pf  them  to  believe  that  in  vot- 
ing for  the  candidates  of  the  Social  Demo- 
cratic Party,  so  called,  they  will  be  voting 
for  the  regular  candidates  of  the  Democratic 
Party.  In  the  month  of  June,  1897,  a  na- 
tional party  of  Socialists  was  organized  at 
a  convention  held  in  the  city  of  Chicago, 
which  assumed  the  name  of  "Social  Democ- 
racy of  America."  At  another  convention 
held  in  June,  1898,  in  Chicago,  the  name 
was  changed  to  "Social  Democratic  Party 
of  America."  In  the  summer  of  1900  the 
Social  Democratic  Party  of  America  and 
several  other  Bocialistic  organizations  of  the 
United  States,  among  them  a  large  faction 
of  the  then  existing  Socialist  labor  Party, 
united  into  one  party  tmder  the  name  "Social 
Democratic  Party,"  and  as  such  made  nom- 
inations in  the  state  of  New  York  for  presi- 
dential electors,  Governor,  and  other  state 
officers  to  be  voted  for  -  at  the  following 
November  election.  Such  nominations  were 
made  pursuant  to  the  provislcniB  of  section 
57  of  the  Election  Law,  by  procuring  a 
requisite  number  of  signers  to  the  ceitlflcate 
of  nomination',  which  was  filed  in  the  office 
of  the  Secretary  of  State  on  the  28th  day 
of  September,  1900.    Tills  latter  name  ap- 
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pears  to  bave  been  retained. by  tbe  party 
In  tbe  sUte  of  New  York  until  May,  1904, 
at  wblch  time  the  "Socialist  Party  of  tbe 
United   States,"   of   wblcb   tbe   New    York 
organization  was  an  Integral  part,  met  In 
convention  In  tbe  city  of  Cblcago  and  made 
nominations  for  President  and  Vice  Presi- 
dent, to  be  supported  at  tbe  ensuing  'election 
of  tbat  year.    At  tbat  convention  tbe  name 
of  tbe   "Socialist  Party"  was  adopted,   as 
appears  from   tbe  platform   or   resolutions 
adopted  by  It    We  tbus  bave  tbe  organi- 
zation  in    tbls   state   incorporating   in   its 
name  tbe  word  "Democratic,"  wblle  tbe  or- 
ganization as  it  exists  in  tbe  United  States, 
as   represented  by   its  national   convention. 
Is  known  simply  as  tbe  "Socialist  Party." 
Inasmucb  as  tbe  election  of  1904  bas  pass- 
ed, tbe  questions  Involved  in  tbese  proceed- 
ings bave  become  academic.    But  in  view  of 
tbelr  public  importance  and  tbelr  liability  to 
arise  again  upon  tbe  filing  of  certificates  of 
nominations   for   otber   elections,   we   bave 
tbougbt  best  to  entertain  tbe  appeal  and  to 
consider  tbe  questions.    Tbe  first  question 
pertains  to  the  practice  adopted  by  the  justice 
before  whom  the  proceedings  were  reviewed. 
Upon  tbls  subject  tbe  statute  is  exceedingly 
meager.    While  the  draftsman  thereof  may 
be  an  expert  practitioner,  we  are  unable  to 
escape  tbe  conviction  tbat  the  simple  remedy 
of  review  by  certiorari  would  have  been  more 
easily  understood  by  tbe  bench  and  bar.    It 
provides  that  "if  there  be  a  division  within  a 
party,  and  two  or  more  factions  claim  the 
same,  or  substantially  the  same  device  or 
name,  tbe  officer  aforesaid  shall  decide  be- 
tween such  conflicting  claims,   giving  pref- 
erence of  device  and  name  to  the  conven- 
tion OP  primary,  or  committee  thereof,  recog- 
nized by  tbe  regularly  constituted  party  au- 
thorities.   Any  qnestion  arising  with  refer- 
ence to  any  device,  or  to  tbe  political  party  or 
otber  name  designated  in  any  certificate  of 
nomination  filed  pursuant  to  tbe  provisions  of 
this  section,  or  of  section  57  of  this  article, 
or  with  reference  to  tbe  construction,  validity 
or  legality  of  any  socb  certificate,  shall  be 
determined  in  tbe  first  instance  by  the  officer 
with  whom  such  certificate  of  nomination  is 
filed.    Such  decision  shall  be  In  writing,  and 
a   copy  thereof  shall  be  sent  forthwith  by 
mall  by  such  officer  to  tbe  committee,  if  any, 
named  upon  the  face  of  such  certificate  and 
also   to  each   candidate  nominated  by   any 
eertiflcate,  and  also  to  each  candidate  nom- 
inated by  any  certificate  of  nomination  affect- 
ed by  such  decision.    The  Supreme  Court,  or 
any  Justice  thereof,  within  the  Judicial  dis- 
trict, or  any  county  Judge  within  bis  connty, 
shall  liave  summary '  Jurisdiction  upon  com- 
plaint of  any  dtlzen,  to  review  tbe  deter- 
mination and  acts  of  such  bfficer,  and  to  make 
dtich  order  In  the  premises  as  Justice  may  re- 
quire, but  tbe  final  order  must  be  made  on  or 
before  the  last  day  fixed  for  filing  certifi- 
cates of  nomination  to  fill  vacancies  with  such 
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officer  as  provided  in  subdivision  one  of  sec- 
tion sixty-six  of  tbls  article.  Such  a  com- 
plaint shall  be  heard  upon  nqtice  to  sucb 
officer  as  tbe  said  court  or  Justice  or  judge 
thereof  shall  direct"  Laws  1806.  p.  922,  a 
909,  i  56,  as  amended  by  Laws  1898,  p.  963, 
C  385.  and  Laws  1901,.  p.  1669,  c  654,  known 
as  tbe  "Election  Law." 

By  otber  provisions  of  tbe  statute  tbe  certifi- 
cate of  nominations  for  pre^dentlal  electors, 
GrOvemor,  and  other  state  officers.  Is  required 
to  be  filed  with  tbe  Secretary  of  State.  Tbat 
officer  was  therefore  required  to  determine 
In  the  first  Instance  any  question  arising  with 
reference  to  any  party  name  designated  In 
any  certificate  of  nomination.  The  proceed- 
ing authorized  by  the  statute  is,  under  the 
provisions  of  tbe  Code  of  Civil  Procedure,  a 
special  proceeding.  In  order  to  institute  sucb 
proceeding  before  tbe  Secretary  of  State  a 
question  must  arise  calling  for  bis  determina- 
tion and  such  question  arises  only  by  some 
objection  filed  with  him  raising  a  question  with 
reference  to  the  validity  of  the  certificate. 
In  the  case  under  consideration  the  objection 
was  filed  by  McEwan,  and  tbat  act  we  must 
regard  as  a  commencement  of  tbe  special 
proceeding.  Upon  the  bearing  that  followed, 
the  Secretary  of  State,  as  we  have  seen,  over- 
ruled the  objection  and  held  the  certificate 
valid.  Then  under  the  provisions  of  tbe  stat- 
ute a  right  of  review  was  given  by  the  Su- 
preme Court  or  any  Justice  thereof  within 
tbe  Judicial  district,  or  by  any  county  Judge, 
upon  the  complaint  of  any  citizen.  It  is  quite 
possible  tbat  tbe  word  "citizen"  should  be 
limited  to  tbat  oi  a  qualified  elector  residing 
within  the  state  or  county  op  district  for 
which  tbe  officer  was  to  be  chosen,  and  tbat 
tbe  same  qualifications  were  intended  to  re- 
late also  to  tbe  person  filing  tbe  objection. 
But  McEwan,  as  we  have  se^n,  was  both  a 
citizen  and  an  elector.  He  was  the  person 
who  Instituted  tbe  proceeding,  and  also  tbe 
person  who  had  the  right  to  review  an  ad- 
verse determination  of  tbe  question  by  tbe 
Secretary  of  State.  Under  tbe  provision  of 
tbe  statute  it  Is  claimed  a  review  may  be  had 
upon  the  complaint  of  any  citizen,  but  this 
must  be  understood  as  referring  to  any  citi- 
zen who  had  Instituted  tbe  proceeding  by 
filing  objections  with  tbe  Secretary  of  State. 
To  bold  otherwise  would  practically  nullify 
the  statute.  For  If  a  person  instituting  tbe 
proceedings  can  be  shut  out  of  the  right  to 
review  an  adverse  decision  by  a  stranger  who 
bad  not  filed  any  objection  to  the  certificate, 
and  who  interposed  by  motion  before  another 
court  or  Judge  at  an  earlier  date  without  no- 
tice to  the  person  instituting  tbe  proceedings, 
then  the  decision  of  an  officer  with  whom  the 
certificate  of  nomination  was  required  to  be 
filed  may,  by  the  consent  of  the  moving  party, 
be  sustained,  and  the  beneficial  purposes  of 
the  statute  evaded  and  annulled.  It  is  said 
tbat  the  provisions  of  tbe  statute  may  be 
evaded  by  a  person  who  is  friendly  to  ths 
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party  flling  the  certificate  by  his  making  ob- 
jections thereto  tmd  then,  by  failure  to  pre- 
sent valid  reasons  to  the  officer,  procure  a 
decision  overruling  his  objection,  and  thus  de- 
prive the  representatives  of  other  parties  who 
may  wish  to  file  objections  and  review  the 
proceedings  of  their  right  to  do  so.  But  no 
such  attempt  to  evade  the  statute  has  thus 
far  been  brought  to  our  attention.  Any  citi- 
zen and  elector  may  doubtless  file  objections 
before  the  ofllcer  with  whom  the  certificate 
is  filed,  who  may  doubtless  consolidate  them 
and  bear  all  of  the  objections  together  and 
make  his  determination  thereon;  and,  if  any 
question  arises  as  to  the  collusion  of  any 
persons  or  parties,  the  courts  will  doubtless 
find  a  way  to  dispose  of  their  proceedings 
when  the  question  arises.  It  is  sufficient  to 
now  state  that  the  review  instituted  by  O'Neil 
before  Justice  Howard  was  without  authority, 
and  that  justice  acquired  no  jurisdiction  to 
review  the  proceeding.  The  proceeding,  as 
we  have  seen,  was  then  pending  before  Jus- 
tice Betts,  regularly  instituted  by  the  person 
who  had  interposed  the  objection  to  the  cer- 
tificate. Justice  Betts  had  thereby  acquired 
jurisdiction,  and  it  became  his  duty  to  deter- 
mine the  matter  upon  the  merits. 

Section  56  of  the  election  law,  to  wliich 
we  have  already  referred,  contains  provi- 
sions for  party  nominations  of  candidates 
for  public  office  to  be  made  by  a  convention 
or  a  duly  authorized  committee  of  such 
convention  of  a  political  party  which  at  the 
last  preceding  general  election  at  which  a 
Governor  was  elected  had  cast  10,000  votes 
or  upwards.  It  contains  provisions  for  the 
making  of  party  certificates  of  nominations, 
of  filing  the  same  with  the  Secretary  of 
State,  and  provides  that  it  shall  also  desig- 
nate. In  not  more  than  five  words,  the  name 
of  the  political  party  which  the  convention 
or  committee  making  the  nomination  repre- 
sents ;  and  they  also  shall  select  some  simple 
device  or  emblem  to  distinguish  or  designate 
the  candidates  of  the  party,  which  device 
shall  in  no  case  be  used  by  any  other  party 
or  independent  body.  If  the  certificate  of 
nomination  of  two  or  more  different  political 
parties  or  Independent  bodies  shall  designate 
the  same,  or  substantially  the  same,  device 
or  emblem  or  party  name,  the  officer  with 
whom  the  certificates  of  nomination  are  filed 
shall  decide  which  of  said  political  parties 
or  independent  bodies  is  entitled  to  the  use 
of  such  device  or  emblem  or  party  name, 
being  governed  so  far  as  may  be  in  his  de- 
cision by  priority  of  designation  in  the  case 
of  the  device  or  emblem  and  of  use  in  the 
case  of  party  name.  Then  follow  provisions 
with  reference  to  the  review  of  the  deter- 
mination of  the  Secretary  of  State,  to  which 
we  have  already  alluded.  Section  57  of  the 
law  contains  provisions  for  the  making  of 
independent  nominations  of  candidates  for 
public  office  for  the  state,  upon  the  subscrib- 


ing of  the  certificate  provided  for  by  6,000 
or  more  voters,  which  certificate  must  desig- 
nate in  not  more  than  five  words  the  political 
party  or  other  name  which  the  signers  shall 
select,  "which  name  shall  not  include  the 
name  of  any  organized  political  party." 
They  also  are  required  to  select  an  emblem. 
It  will  thus  be  observed  that  the  provisions 
of  section  66  pertain  to  nominations  by  the 
conventions  of  existing  political  parties  or 
by  committees  duly  chosen  by  such  conven- 
tions, and  that  the  provisions  of  section  57 
pertain  to  the  making  of  Independent  nomi- 
nations based  upon  the  requisite  number  of 
signatures  of  voters.  Under  the  former  sec- 
tion the  political  party  Is  prohibited  from 
selecting  "the  same  or  substantially  the  same 
name"  that  has  been  previously  adopted  by 
another  political  party,  while  under  the  pro- 
visions of  the  latter  section  in  making  an 
Independent  nomination  the  statute  absolute- 
ly prohibits  the  selecting  of  a  name  which 
will  Include  the  name  of  any  existing  or- 
ganized political  party. 

The  provisions  of  this  statute  we  had  un- 
der consideration  In  Matter  of  Greene,  150 
N.  Y.  666,  44  N.  B.  1124.  In  that  case  the 
question  arose  over  a  certificate  of  nomina- 
tion filed  in  the  name  of  the  "National  Dem- 
ocratic Party."  The  Appellate  Division  held 
that  the  name  chosen  was  not  substantially 
the  same  as  that  of  the  Democratic  Party. 
The  case  was  argued  before  us  and  had  to  be 
decided  the  next  day,  in  order  to  be  within 
the  time  required  by  the  statute.  We  af- 
firmed the  determination  of  the  Appellate 
Division,  but  without  opinion  and  without 
adopting  the  opinion  below.  In  that  case 
the  name  had  been  adopted  by  a  national 
convention  which  liad  named  candidates  for 
President  and  Vice  President  of  the  United 
States.  In  this  state  presidential  electors 
had  been  nominated  under  the  same  name. 
While  conceding  for  the  purpose  of  the  case 
that  the  Legislature  had  the  power  to  com- 
pel a  change  of  the  name  of  a  political  or- 
ganization in  a  presidential  election,  we  en- 
tertained the  view  that  it  was  not  intended 
so  to  do  tn  such  an  election;  that  the  com- 
mon speech  of  the  people,  the  speeches  made 
during  the  campaign,  the  discussions  in  the 
newspapers,  the  banners,  signs,  and  trans- 
parencies, would  serve  to  so  completely  iden- 
tify the  party  name  with  the  persons  nomi- 
nated for  President  and  Vice  President  as  to 
leave  little  chance  for  deception.  The  party 
in  this  state  but  adopted  the  name  by  which 
the  party  was  known  and  designated 
throughout  the  United  States,  and  the  nomi- 
nations for  local  candidates  would  follow 
those  named  for  presidential  electors  upon 
the  oQiclal  ballot  in  the  same  column.  In 
that  case  we  were  not  prepared  to  hold  that 
the  name  was  invalid  which  was  recognized 
as  valid  in  every  other  state  In  the  Union. 
Had  the  certificate  of  nomination  been  cou- 
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fined  to  state  and  local  offices,  we  might 
have  fovmd  that  the  name  was  so  nearly  the 
same  as  that  of  the  older  party  that  It  was 
liable  to  deceive,  and  consequently  might 
have  reached  a  different  result 

In  the  case  before  us,  as  we  have  seen,  the 
name  "Social  Democratic  Party"  was  adopt- 
ed in  national  convention  In  the  city  of  Chi- 
cago  In  1900,  at  which  the  nominations  for 
President  and  Vice  President  were  made. 
But  at  the  national  convention  of  the  same 
party  in  1904  the  word  "Democratic"  was 
eliminated  from  the  name  of  the  party,  and 
the  nomination  was  made  under  the  name 
of  the  "Socialist  Party."  The  local  branch 
of  the  party  in  this  state,  however,  refused 
to  adopt  the  name  by  which  the  party  was 
known  throughout  the  United  States  and 
which  bad  been  adopted  by  Its  national  con- 
vention, and  Insisted  on  making  its  nomina- 
tion under  the  name  of  the  "Social  Democrat- 
ic Party."  The  political  speeches  and  dis- 
cussions in  the  press,  with  the  banners, 
signs,  and  transparencies  which  might  be 
made  and  displayed  throughout  the  cam- 
paign on  behalf  of  the  Socialist  Party  would 
not  serve  to  Identic  the  Social  Democratic 
Party  with  the  candidates  for  President  and 
Vice  President  among  the  Illiterate  voters 
with  the  same  force  and  effect  as  If  the 
national  party  and  the  local  party  main- 
tained the  same  name.  The  reasons,  there- 
fore, for  our  decision  of  the  case  In  Matter 
of  Greene,  supra,  do  not  apply  to  this  case. 
In  1900  the  Socialist  Party  in  this  state  made 
Its  nominations  pursuant  to  the  provisions 
of  section  57  of  the  election  law.  By  that 
statute  It  was  prohibited  from  Including  In 
its  name  the  name  of  the  Democratic  Party. 
Had  it  made  its  nominations  In  1904  under 
the  provisions  of  that  section,  clearly  the 
name  adopted  would  have  been  unauthoriz- 
ed. It,  however,  made  its  nominations  In 
that  year  under  section  56,  which  prohibited 
It  from  adopting  a  name  substantially  the 
same  as  that  of  the  Democratic  Party.  It 
added  thereto  the  word  "Social"  only,  and  In 
view  of  the  purpose  and  Intent  of  the  statute, 
and  in  the  absence  of  a  national  party 
maintaining  that  name,  we  think  It  should 
be  held  that  the  name  used  was  unauthorized 
and  that  it  should  be  amended  by  conforming 
it  to  that  of  the  national  party,  of  which 
the  local  party  is  a  branch. 

The  order  and  determination  should  there- 
fore be  reversed,  and  the  objection  Inter- 
posed by  the  appellant  should  be  sustained, 
with  costs  in  all  courts. 

CTTLLEN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  and  WERNER,  JJ.,  concur. 
VANN,  J.,  not  voting. 

Order  reversed,  etc. 


(217  111.  16) 
AI/rON  LIGHT  &  TRACTION  CO.  ▼. 
OLIVER. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Cabsiebs  —  Stbeet  Railways  —  Speed  of 
Cab. 

Wb^e  the  seats,  aisles,  and  platform  of  a 
street  car  are  crowded,  the  railway  comptmy 
should  so  regulate  the  speed  as  to  use  the 
highest  degree  of  care  for  the  safety  of  passen- 
gers consistent  with  the  practical  operation  of 
the  car. 

[Ed.  Note. — For  cases  In  point,  see  voL  9, 
Cent.  Dig.  Carriers,  1 1204.] 

2.  Same— CoNTBiBTTTOiiT  Nkgugence. 

Whether  it  was  negligence  to  board  a  car 
in  its  crowded  condition,  when  urged  by  the 
conductor  to  "Crowd  on !  This  is  the  la,st  car 
for  the  city" — is  a  question  of  fact  for  tile  jury. 
[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  {  1357.] 

8.  TBIAI>-DlBECnRG  Vebdict. 

An  Instruction  directing  a  verdict  for  de- 
fendant, if  plaintiff  had  failed  to  prove  certain 
allegations  by  a  preponderance  of  the  evidence, 
is  properly  refused,  where  a  material  allegation 
of  negligence  charged,  and  which  the  evidence 
tended  to  prove,  has  been  omitted. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict. 

Action  by  Frank  Oliver  against  the  Alton 
Light  &  Traction  Company.  Judgment  for 
plaintiff  was  aflflrmed  by  the  Appellate  Court, 
and  defendant  appeals.    Affirmed. 

Levi  Davis,  for  appellant  David  B.  Eeefe, 
for  appellee. 

BOGGS,  J.  The  appellee,  a  boy  of  about 
the  age  of  16  years,  was  awarded  judgment  In 
the  sum  of  $6,500  against  the  appellant  com- 
pany for  damages  occasioned  by  personal  in- 
juries through  the  alleged  negligence  of  the 
appellant  company,  and  the  Judgment  was  af- 
firmed by  the  Appellate  Court  for  the  Fourth 
District  This  appeal  seeks  the  reversal  of 
the  judgment  of  affirmance. 

The  declaration  contained  two  counts,  and 
we  think  the  testimony  so  far  tended  to  prove 
the  allegations  of  each  of  them  that  the 
court  did  not  err  In  refusing  to  grant  the 
motion  entered  by  the  appellant  company  for 
a  peremptory  verdict  In  its  favor. 

The  appellant  company  is  a  common  carrier 
of  passengers  for  hire,  and  on  September  7, 
1903,  was  operating  cars  on  Its  line  for  the 
transportation  of  passengers  from  Rock 
Springs  Park  to  the  city  of  Alton.  It  was 
Labor  Day,  and  the  labor  organizations  had 
a  picnic  at  the  park.  The  appellee  was  In 
attendance,  and  about  9:30  o'clock  p.  m.  be- 
came a  passenger  on  one  of  appellant's  cars 
to  be  transported  to  his  home  In  the  city  of 
Alton.  The  evidence  tended  to  show  the  fol- 
lowing state  of  facts:  The  seats  were  all  oc- 
cupied when  appellee  entered  the  car.  That 
the  car  was  kept  standing  at  the  park  en- 
trance for  some  five  minutes  or  more,  and 
that  the  conductor  kept  calling  out:    "Crowd 
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on!  Thia  Is  the  last  car  for  the  city."  that, 
when  the  car  left  the  park,  the  seats  were  all 
occupied,  and  the  aisles  end  platforms  were 
crowded.  That  the  appellee  was  crowded 
out  onto  the  steps  of  the  front  platform. 
That  two  boys  were  seated  on  the  step  on 
which  the  appellee  was  also  standing.  That 
be  paid  his  fare  and  waB  entitled  to  and  ask- 
ed for  a  transfer  to  another  line.  The  evi- 
dence tended  to  show  that  while  on  the  trip 
to  the  dty,  and  while  the  car  was  going  up  a 
grade,  the  motoneer  turned  on  all  the  electri- 
cal power  that  the  motor  would  permit,  and 
that,  while  the  car  was  In  rapid  motion,  the 
conductor  crowded  out  onto  the  front  plat- 
form and  cried  out,  "Transfers!"  That  ap- 
pellee, who  had  been  holding  onto  the  handle 
of  the  car,  released  one  hand  to  take  a  trans- 
fer ticket  from  the  conductor.  That  at  this 
moment  the  car  gave  a  lurch  and  threw 
other  passengers,  who  also  stood  on  the  plat- 
form, against  the  appellee  (as  charged  In  the 
first  count)  and  knocked  him  from  the  car,  or 
the  lurching  and  rapid  motion  of  the  car 
threw  him  therefrom  (as  charged  in  the 
second  count),  and  that  he  fell  with  his  left 
foot  under  the  car,  across  the  rail,  and  the 
wheel  of  tbe  car  passed  over  his  left  foot, 
rendering  amputation  necessary,  and  hiB  left 
leg  was  amputated  a  few  Inches  below  the 
knee. 

The  servants  of  the  appellant  company  In- 
vited passengers  to  occupy  the  car  beyond 
its  capacity,  and  knowingly  permitted,  if  they 
did  not  Induce,  passengers  to  stand  on  the 
platforms  and  steps  of  the  car.  In  such  case 
the  carrier  assumes  the  duty  of  exercising, 
for  the  protection  and  safety  of  the  passen- 
gers, that  degree  of  care  that  is  demanded  by 
the  circumstances.  North  Chicago  Street 
Railroad  Co.  v.  Polkey,  203  111.  225,  67  N.  B. 
793.  The  obligation  of  a  common  carrier, 
which  rested  on  the  appellant  company,  was 
to  do  all  that  human  care,  vigilance,  and  fore- 
sight could  reaaonably  do,  consistent  with  the 
mode  of  conveyance  and  the  practical  opera- 
tion of  the  road,  to  convey  appellee  and  the 
other  passengers  In  safety  to  his  and  their 
destination.  Slight  care  and  foresight  only 
was  necessary  to  arouse  apprehension  that 
the  passengers  on  the  platform  and  steps  of 
the  car  would  be  endangered  by  any  excess- 
ive speed,  and  that  speed  even  more  moder- 
ate than  the  usual  rate  of  speed  was  the 
more  prudent  and  safe  course  for  the  safety 
of  such  passengers.  It  was  the  duty  of  the 
appellant  company  to  regulate  the  speed  of 
Its  car  in  view  of  the  fact  that  It  had  encour- 
aged Its  patrons  to  overcrowd  the  aisles,  plat- 
forms, and  steps.  The  high  degree  of  care 
which  the  law  enjoined  upon  it  for  the  safety 
of  its  passengers  should  have  been  the  para- 
mount consideration.  The  practical  opera- 
tion of  the  car  did  not  require  that  a  rapid 
rate  of  speed  should  be  employed.  Whether 
!t  was  negligence  on  the  part  of  the  appellee, 
as  a  passenger,  to  stand  on  the  steps  or  plat- 


form of.  the  car,  was  a  question  of  fact  for 
the  decision  of  the  jury  (North  Chicago  Street 
Railroad  Oo.  v.  Polkey,  supra),  and  not  of 
law  to  be  determined  by  the  court  The 
cause  was  properly  submitted  to  the  jury. 

It  Is  complained  that  the  court  gave  In- 
structions. Nos.  3a  and  4.  These  instructions 
are  as  follows:  "(3a)  The  court  instructs 
the  jury  that  the  acts  of  negligence  charged 
against  the  defendant  in  plalntUTs  declara- 
tion are  negligence  in  permitting  its  cars,  on 
which  the  plalntifC  rode,  to  be  overcrowded, 
and  negligence  in  running  Its  ear,  on  which 
the  plaintiff  rode,  at  an  excessive  rate  of 
speed.  (4)  The  court  instructs  the  jury  that 
If  you  believe,  from  the  preponderance  of  the 
evidence  in  this  case,  that  the  plaintiff. 
Prank  Oliver,  on  the  7th  day  of  September, 
1903,  became  a  passenger  on  one'  of  defend- 
ant's cars,  and  that,  while  he  was  a  passen- 
ger of  such  car,  he,  while  exercising  due  car« 
for  his  own  safety,  was  injured  by  the  negli- 
gence of  the  defendant,  as  charged  in  plain- 
tiff's declaration,  or  some  count  thereof,  then 
In  law  the  defendant  Is  liable  for  such  Injniy, 
and  the  jury  should  so  find  by  their  verdict" 
Counsel  says  that  No.  4,  standing  by  Itself, 
was  not  objectionable,  but  that  considered 
In  connection  with  Na  8a,  it  was  Berioosly 
hurtful  to  the  appellant  company.  Conosel 
Insists  that  instruction  Sa  applies  to  both 
counts  of  the  declaration,  and  does  not  state 
fully  the  essential  elements  of  the  negligence 
charged  in  either  count;  tbit  the  jury  were 
likely  to  understand  from  Instruction  4,  ccm- 
sidered  in  connection  with  Instruction  3a, 
that  proof  that  the  car  was  overcrowded 
merely  would  sustain  the  issue  made  under 
the  first  count  Both  counts  of  the  declara- 
tion charged  that  the  company  was  guilty 
of  negligence  In  causing  and  permitting  the 
car  to  be  overcrowded.  .  The  first  count 
charged  that  the  motion  of  the  car  forced  the 
other  passengers  against  the  appellee,  and 
thus  pushed  him  from  the  car.  The  second 
count  charged  like  negligence  In  overcrowding 
the  car,  and  that  the  motion  of  the  car,  the 
speed  being  rapid  and  dangerous,  threw  the 
appellee  from  the  car.  The  overcrowding  of 
the  car  and  the  motion  or  movement  of  the 
car  were  elements  of  negligence  in  both 
counts,  and  the  manner  in  which  the  motion 
operated  to  throw  the  appellee  from  his 
place  on  the  steps  was  stated  differently  in 
the  two  counts.  The  first  count  was  based 
upon  the  theory  that  the  appellant  company 
induced  and  permitted  the  car,  the  platforms, 
and  the  steps  thereof  to  be  so  crowded  with 
passengers  that  the  movement  or  motion  of 
the  car  at  an  ordinary  rate  of  speed  was  dan- 
gerous to  passengers,  and  that  therefore  the 
appellant  company  failed  in  its  duty  towards 
Its  passengers  by  atteny>ting  to  run  the  car, 
so  overcrowded,  In  the  same  manner  and  with 
the  same  speed  and  motion  as  would  have 
been  employed  had  it  contained  no  more  pas- 
sengers than  it  was  intended  to  accommodate 
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and  convey  In  safety.  The  second  count 
charged  the  same  negligence  as  to  the  over- 
ciowdlng  of  the  car,  and  alleged  In  addition 
that  the  comi)any  negligently  propelled  Its 
car  at  even  a  greater  than  the  ordinary  rate 
of  iveed.  Instruction  No.  3a,  therefore. 
though  not  carefully  drawn,  did  not  mis- 
direct the  jury  as  to  the  issues. 

Instruction  No.  8,  asked  by  the  appellant 
company  and  refused,  would  have  advised 
the  Jury  that,  if  they  believed  from  the  evi- 
dence that  it  was  not  proved  that  a  crowd  of 
persons  on  a  car  pushed  and  forced  the  ap- 
pellee from  the  car,  they  should  return  a 
verdict  of  not  guilty.  This  instruction,  If 
given,  would  have  Ignored  and  denied  re- 
.covery  if  the  appellee  was  thrown  from  the 
steps  of  the  car  by  the  rapid  and  excessive 
rate  of  speed  thereof,  as  charged  in  the  sec- 
ond count  of  the  declaration.  There  was, 
as  we  have  seen,  evidence  tending  to  support 
the  negligence  charged  in  the  second  count, 
and  instruction  No.  8  was  therefore  properly 
refused.  Other  instructions  given  for  the 
appellant  advised  the  jury  that  they  should 
not  return  a  verdict  for  the  appellee  unless 
he  had  proved  his  case  by  a  preponderance 
of  the  evidence. 

The  eleventh  instruction  asked  by  the  ap- 
pellant comitany  and  refused  sought  to  have 
the  court  direct  the  jury  that.  If  the  car  was 
crowded  at  the  time  the  appellee  entered 
the  same  to  become  a  passenger,  then  the 
appellee  could  not  recover.  It  may  be  doubt- 
ed whether  there  was  proof  on  which  tD 
base  this  instruction;  but.  aside  from  that. 
In  view  of  the  fact  that  the  conductor  invited 
persons  to  become  passengers  after  the  car 
had  become  crowded,  the  court  could  not  say 
as  a  matter  of  law,  as  the  instruction  asked 
bim  to  do,  that  there  could  be  no  recovery. 
It  was  a  question  of  fact  whether  appellee 
would  under  such  circumstances  have  been 
ITuilty  of  negligence  in  going  upon  the  car. 

The  judgment  should  not  be  reversed  be- 
cause the  court  refused  to  give  instruction 
No.  14  asked  by  the  appellant  company.  In- 
Ktmctlons  Nos.  6  and  6,  which  were  given  in 
the  same  b^alf,  correctly  advised  the  jury 
as  to  the  matters  properly  intended  to  be 
given  by  Instruction  No.  14.  In  addition 
to  that,  instruction  No.  14,  if  given,  would 
have  advised  the  jury  (to  quote  therefrom) 
"that  the  mere  fact  that  the  car  was  over^ 
crowded,  if  proven,  is  not  proof  of  negligence 
on  the  part  of.  Qie  defendant,"  and  it  was  so 
framed  as  to  authorize  a  verdict  for  the  ap- 
I>ellant  company  without  consideration  of 
the  allegation  of  negligence  in  moving  the  car 
at  a  rapid  and  dangerous  rate  of  speed,  and 
the  proof  in  support  of  that  charge  of  neg- 
ligence. 

The  record  Is  free  from  error  reversible  in 
character,  and  the  judgment  of  the  Appel- 
late Court  Is  affirmed. 

jTodgment  affirmed. 


(m  111.  40) 
H.  O.  STONE  &  CO.  T.  MTJLVAINB. 
(Supreme  Ooort  of  Illinois.   Oct.  34.  1906.) 

1.  EviDENOB— Pabol— Wbitten  Contbact. 

Parol  evidence  is  admissible  to  explain  am- 
bignoos  and  incomplete  provisions  of  a  written 
contract 

[ESd.  Note. — For  cases  in  point,  see  voL  20. 
Cent  Dig.  Evidence,  fg  1678,  2085.] 

2.  INDEUNITT— PATMXNT— AOTION   TO    Rxcov- 

KB  Back. 
Plaintiff,  a  real  estate  agent,  on  negotiat- 
ing  a  loan,  gave  his  check  to  the  mortgagee  to 
indemnify  him  against  medianics'  liens,  l)ecause 
of  repairs  to  the  building  covered  by  the  mort- 
gage caused  by  a  fire.  The  mortgagor  had  as- 
signed to  the  plaintiff  the  insurance  policies  to 
protect  him.  Thereafter  plaintiff  failed  to 
collect  on  such  policies.  Held,  in  an  action  to 
recover  the  amount  of  the  check  because  of 
soeh  failure,  that,  the  transection  as  to  the 
policy  being  in  no  way  connected  with  defend- 
ant, evidence  thereof  was  inadmissible. 

Appeal  from  Appellate  C!ourt,  First 
District 

Action  by  H.  O.  Stone  ft  Co.  against 
Phlneas  I.  Mulvaine.  On  the  death  of  de- 
fendant, Carolina  Mulvaine  was  substituted. 
Judgment  for  defendant  was  affirmed  by 
the  Appellate  Court,  and  plaintiffs  appeaL 
Affirmed. 

This  was  an  action  of  assumpsit,  com- 
menced by  H.  O.  Stone  &  Co.  against  Phlneas 
I.  Mulvaine  In  the  circuit  court  of  Cook 
county,  to  recover  the  amount  of  a  check  for 
$1,400.13,  bearing  date  November  8,  1895. 
The  declaration  consisted  of  the  common 
counts,  and  the  general  issue  and  notice  of 
set-off  were  filed.  Mulvaine  died  subsequent 
to  the  commencement  of  the  suit,  and  his 
executrix  was  substituted  in  his  stead  as 
defendant  A  jury  was  waived,  and  a  trial 
was  had  before  the  court,  which  resulted 
In  a  finding  and  judgment  in  favor  of  the 
defendant,  from  which  judgment  the  plain- 
tiffs prosecuted  an  appeal  to  the  Appellate 
Court  for  the  First  District,  where  the  judg- 
ment of  the  circuit  court  was  affirmed,  and 
a  further  appeal  has  been  prosecuted  to  this 
court.  Numerous  propositions  were  sub- 
mitted by  the  plaintiffs,  which  the  court 
was  asked  to  hold  as  the  law  governing  the 
case,  .some  of  which  were  marked  "Held" 
and  others  "Refused." 

In  the  year  1893  the  plaintiffs,  who  were 
loan  brokers,  received  an  application  for  a 
loan  of  $20,000  from  Mrs.  Sobra  upon  prop- 
erty located  on  Michigan  avenue,  in  the  city 
of  Chicago.  They  submitted  the  loan  to 
Mulvaine,  who  accepted  the  same.  Before 
the  loan  was  made  the  premises  were  in- 
jured by  fire,  and  he  declined  to  make  the 
loan,  unless  he  was  protected  In  some  way 
from  mechanics'  liens  Incurred  for  repairs 
upon  the  premises.  Thereupon  the  plain- 
tiffs signed  and  delivered  to  him  the  fol- 
lowing letter: 
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"May  15,  1893. 
"Dr.  Phlneas  I.  Mulvalne,  4022  Grand 
Boul.,  City— Dear  Sir:  In  relation  to  the 
liability  of  mechanics'  Hens  upon  the  prem- 
ises 2021  Mlchi^n  avenue  in  consequence 
of  repairs  now  going  on,  we  give  you  this 
letter  to  say  that  we  will  Indemnify  you 
against  any  losses  arising  out  of  such  Hens, 
if  any  are  filed  on  account  of  the  construc- 
tion now  going  forward. 

"Yours  truly,  H.  O.  Stone  &  Oo." 

Mrs.  Sobra  did  not  pay  for  the  repairs 
or  pay  the  loan.  A  bill  was  filed  In  the  cir- 
cuit court  to  enforce  a  mechanic's  lien  for 
the  said  repairs  by  Samuel  Smith,  and  Mrs. 
Sobra,  W.  Koeppe  (another  llenholder),  and 
Mnlvalne  were  made  defendants.  Koeppe 
and  Mulvaine  filed  cross-bills,  and  Smith's 
claim  for  $295.74,  Koeppe's  for  $946.21,  and 
Mulvaine'a  for  $23,604.56  were  established, 
and  the  premises  were  ordered  sold  by  the 
master  to  satisfy  said  Indebtedness.  The 
master  advertised  a  sale  for  November  8, 
1895.  The  morning  of  the  sale  Mulvaine 
and  Mr.  Conover,  his  attorney,  called  at 
the  office  of  H.  O.  Stone  &  C!o.,  where  they 
met  Mr.  McKlnney,  the  manager  of  H.  O. 
Stone  &  C!o.'s  loan  department  Conover 
testified  that  he  said  to  McKlnney,  in  sub- 
stance, that  the  amount  of  the  mechanics' 
Hens  upon  the  Sobra  property  bad  been 
established ;  that  there  was  to  be  a  master's 
sale  of  the  property,  and  that  Mulvaine 
thought  the  time  had  come  when  the  matter 
should  be  settled;  that  if  H.  O.  Stone  & 
Co.  would  pay  Immediately  the  amount  of 
the  mechanics'  liens,  which,  with  costs, 
aggregated  the  sum  of  $1,400.13,  Mulvaine 
would  bid  the  property  In  for  the  full  amount 
of  the  decree,  and,  if  the  property  was  re- 
deemed, he  would  repay  the  amount  of  tlie 
liens,  etc.,  with  interest,  to  H.  O.  Stone  * 
Co. ;  and  that.  If  they  did  not  advance  that 
amount,  he  would  bid  the  property  in  for 
the  amount  of  his  mortgage  and  hold  them 
for  the  amount  of  said  liens,  in  which  case. 
If  the  property  was  redeemed,  they  would 
not  get  their  money  back.  McKlnney,  after 
conferring  with  his  principals,  said  the  prop- 
erty was  valuable,  that  he  thought  it  would 
be  redeemed,  and  that  H.  O.  Stone  &  Co. 
would  do  as  suggested.  McKlnney  went  to 
the  bank  to  obtain  a  certified  check  for  the 
amount  of  the  mechanics'  liens,  and  Con- 
over returned  to  his  office  and  dictated  the 
following  paper : 

"Chicago,  Nov.  8,  1895. 

"Received  this  day  by  the  undersigned, 
Phineas  I.  Mulvaine,  from  H.  O.  Stone  &  Co., 
the  sum  of  fourteen  hundred  and  13/100 
dollars  ($1,400.13),  the  amount  required  to 
pay  the  mechanic's  lien  claims  of  Samuel 
Smith  and  William  Koeppe,  together  with 
the  costs  incurred  in  the  foreclosing  thereof. 
In  accordance  with  a  certain  decree  entered 
October  5,  1895,  by  the  circuit  court  of  Cook 
county  in  the  case  of  Samuel  Smith  v.  Marie 
Lk  Sobra  et  al..  Gen.  No.  124,243.    In  consid- 


eration whereof,  the  undersigned  hereby 
agrees  that,  in  case  the  premises  Involved 
in  said  suit  shall  be  redeemed  from  the  sale 
Of  the  master  In  chancery  made  under  said 
decree  In  accordance  with  the  law,  then  the 
undersigned  will  repay  to  H.  O.  Stone  & 
Co.  said  sum  of  money,  together  with  in- 
terest thereon  at  the  same  rate  to  which 
he  will  be  entitled  under  the  certtflcate  of 
sale  in  said  suit" 

— ^whlch  was  signed  by  Mulvaine.  McKln- 
ney, Mulvaine,  and  Conover  met  at  the  real 
estate  board,  where  the  master's  sale  was 
to  take  place.  McKlnney  had  a  certified 
check  for  the  amount  of  the  mechanics'  liens 
with  him,  payable  to  the  order  of  the  master, 
which  he  delivered  to  Conover,  and  Conover 
delivered  to  him  said  paper.  Mulvaine  bid 
the  property  in  for  the  amount  of  the  de- 
cree, and  delivered  to  the  master  the  H.  O. 
Stone  &  Co.  check  and  his  check  for  the 
balance  of  the  bid,  after  deducting  the 
amount  of  the  decree  in  his  favor.  The 
master,  upon  his  return  to  bis  office,  discov- 
ered that  the  sale  had  only  been  advertised 
three  weeks,  when  the  decree  provided  it 
should  be  advertised  four  weeks.  He  noti- 
fied the  parties  of  that  fact  and  that  the 
sale  was  invalid,  and  he  advertised  the  prop- 
erty for  resale  December  8,  1805,  and  re- 
turned to  Mulvaine  the  amount  of  his  chedc 
and  the  H.  O.  Stone  ft  Oo.  check,  which 
check  had  gone  to  his  credit  In  hiiB  bank. 
McKlnney,  on  learning  the  sale  had  fallal 
through,  sent  Mulvaine  the  following  letters: 

"11A3/95. 
"Dr.  P.  I.  Mulvaine,  4022  Grand  BouL, 
City — ^Dear  Sir:  We  understand  the  fore- 
closure in  the  Madame  Sobra  case  has  to  be 
readvertlsed.  We  wish  to  have  you  return 
to  us  the  amount  which  we  paid  to  the 
master.  We  are  informed  by  Mr.  Dicker  that 
the  amount  was  turned  over  to  you. 

"Yours  truly,  H.  O.  Stone  ft  Co 

"Dictated  by  F.  W.  McKlnney." 

"11/15/95. 
"Dr.  P.  I.  Mulvaine,  4022  Grand  BouL. 
City — ^Dear  Sir:  Please  call  and  see  the 
writer,  and  he  will  explain  why  we  wish  to 
have  the  funds  which  you  received  from  the 
master  in  chancery  returned  to  us  and  paid 
back  to  cancel  the  liens  in  another  way. 
Please  call  and  see  the  writer  to-morrow 
morning,  if  possible,  and  arrange  the  matter. 

"Yours  truly,         H.  O.  Stone  ft  Ca 
"Dictated  by  F.  W.  McKhaney." 

Mulvaine  did  not  reply.  In  writing,  to 
either  of  said  letters,  but  after  the  receipt  of 
the  second  letter  called  in  person  at  the 
office  of  H.  O.  Stone  ft  Co.  McKlnney  tes- 
tified when  Mulvaine  called  he  had  with  him 
the  following  conversation :  "I  told  Dr.  Mul- 
vaine we  had  been  advised  that  the  check 
should  be  drawn  to  the  order  of  the  master 
when  the  amount  was  determined,  and  which 
amount  had  been  determined,  and  that 
I    understood    that    it    had     not    been    m 
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applied,  and  that  we  wished  the  money  re- 
turned to  us,  BO  that  we  could  pay  it  In 
cancellation  of  the  mechanic's  lien  claims 
enumerated  in  the  bill.  I  stated  to  him 
that  the  check  bad  been  paid  to  the  master 
for  that  purpose.  That  was  brought  out 
when  I  explained  to  him  what  I  had 
written  him  in  the  second  letter — that 
it  was  not  for  the  need  of  the  money. 
I  had  to  make  some  apologies  about  ask- 
ing him  to  return  the  money,  that  I 
did  not  distrust  him,  but  wanted  to  give 
my  personal  attention  to  the  application  of 
the  money.  He  said  then  he  had  received 
the  money  £rom  Mr.  Dicker.  He  said  that 
It  was  not  necessary,  owing  to  the  short 
length  of  time  it  would  be  required,  and 
that  be  would  protect  our  Interests  and  see 
that  it  was  properly  applied — see  that  this 
fund  was  properly  applied  to  protect  our 
Interests.  That  was  about  the  ending  of  any 
conversation  I  had  with  the  doctor  about 
the  money  involved." 

Mulvaine  attended  the  second  sale  and  bid 
the  property  in  for  the  amount  of  the  decree, 
$25,632.62.  No  redemption  was  had  from 
that  sale,  and  the  master  after  the  expiration 
of  15  months  made  a  deed  to  Mulvaine.  At 
the  time  H.  O.  Stone  &  Co.  gave  to  Mulvaine 
the  letter  agreeing  to  indemnify  him  from 
loss  by  reason  of  mechanics'  Hens.  Mrs. 
Sobra  assigned  one  of  the  insurance  policies 
upon  said  property  to  H.  O.  Stone  &  Co.  to 
secure  them  against  loss  by  reason  of  their 
having  signed  the  letter  agreeing  to  protect 
Mulvaine  from  mechanics'  liens,  and  when  the 
policy  was  paid  the  money  was  placed  in 
escrow  in  the  First  National  Bank  of  Chicago. 
After  the  sale  H.  O.  Stone  &  Co.  requested 
the  bank  to  pay  to  them  the  amount  of  said 
check  and  Interest,  and  upon  the  objection  of 
Mrs.  Sobra  they  declined  so  to  do  and  filed 
a  bill  of  interpleader.  The  trial  court  in 
that  proceeding  held  said  mechanics'  liens 
were  satisfied  by  a  sale  of  the  property,  and 
H.  O.  Stone  &  Co.  were  defeated,  and  the 
decree  was  affirmed  by  the  Appellate  Court 

Kremer  ft  Greenfield,  for  appellants.  Jotm 
Scbwender  (Lawrence  P.  Conover,  of  coun- 
sel), for  appellee. 

HAND,  3.  (after  stating  the  facts).  It 
Is  first  contend^  the  circuit  court  erred  In 
admitting  parol  proof  of  the  arrangement 
between  H.  O.  Stone  ft  Co.  and  Mulvaine, 
whereby  it  was  agreed  that  Mulvaine  should 
bid  at  the  master's  sale  the  full  amount  of 
tbe  decree,  as  It  is  said  the  effect  thereof 
■was  to  change  the  written  contract  signed 
by  Mulvaine  on  November  8,  1895.  We  do 
not  agree  with  such  contention  for  two  rea- 
sons: First  while  tbe  contract  is  Incom- 
plete, we  think  it  shows  upon  Its  face,  and 
ivitbout  the  aid  of  parol  evidence,  that  Mul- 
vaine was  not  to  repay  said  sum  of  $1,400.13 
-*»  H.  O.  Stone  &  Co.  unless  the  premises  were 
redeemed  from  a  sale  for  the  full  amount  of 
tlie  decree,    For  Mulvaine  to  hare  agreed  to 


pay  back  the  amount  of  said  check,  on  re- 
demption, unless  he  bid  tbe  full  amount  of 
the  decree,  would  have  been  for  him  to  have 
agreed  to  waive  the  guaranty  of  H.  O.  Stone 
ft  Co.  which  he  held  to  protect  him  against 
Sa^d  mechanics'  liens.  This  he  clearly  did 
not  intend  to  do,  and,  as  such  premises  were 
not  redeemed,  Mulvaine  was  not  by  tbe  ex- 
press terms  of  the  agreement  bound  to  re- 
pay to  H.  O.  Stone  ft  Co.  said  sum  of  money. 
And,  secondly,  the  effect  of  said  evidence  was 
not  to  change  said  contract,  but  to  make 
clear  the  provisions  thereof,  wliich  is  always 
permissible  where  a  contract  is  uncertain, 
ambiguous,  or  incomplete.  Ruff  t.  Jarrett 
94  IlL  475;  Bradshaw  v.  Combs,  102  111.  428; 
Bazor  v.  Razor,  142  111.  875,  31  N.  E.  678;  VaU 
T.  Northwestern  Mutual  Life  Ins.  Co.,  192  111. 
567,  61  N.  B.  661;  Davis  v.  Fidelity  Fire 
Ins.  Co.,  208  111.  375,  70  N.  E.  359. 

It  is  said,  however,  that  conceding  the 
contract  expressly  provides  that  Mulvaine 
agreed  to  repay  to  said  H.  O.  Stone  ft  Co. 
the  amount  of  said  check  only  in  case  of  a 
redemption  from  a  sale  for  the  full  amount 
of  the  decree,  that  part  of  the  contract  was 
changed  at  the  time  McKlnney  had  the  In- 
terview with  Mulvaine  after  the  first  sale 
and  when  he  was  requested  to  return  the 
amount  of  said  check  to  H.  O.  Stone  ft  Co. 
We  do  not  so  understand  that  conversation. 
Mulvaine  insisted  on  retaining  the  money, 
and  said  he  would  protect  the  interest  of  H. 
O.  Stone  ft  Co.  and  see  that  the  money  was 
properly  applied.  We  think  he  meant  there- 
by that  he  would  apply  the  money  according 
to  the  arrangement  made  with  McKinney 
at  the  ofSce  of  H.  O.  Stone  ft  Co.  on  the  8th 
of  November,  1895,  when  he  and  Conover  had 
the  first  interview  with  McKinney;  that  is, 
he  would  apply  it  by  bidding  in  the  property 
at  the  full  amount  of  the  decree.  We  are 
unable  to  understand  why  Mulvaine  should 
agree  to  use  this  money  in  payment  of  said 
mechanics'  liens  prior  to  the  sale  of  the 
property,  and  also  agree  to  repay  the  amount 
of  said  liens  to  B.  O.  Stone  ft  Co.  in  case  the 
proi)€rty  should  be  redeemed,  the  effect  of 
which  would  be  that  Mulvaine  would  pay 
said  sum  twice.  At  the  time  the  contract 
was,  made  and  the  check  delivered  McKinney 
anticipated  the  property  would  be  redeemed, 
and  that  H.  O.  Stone  ft  Co.,  when  it  was 
redeemed,  would  get  back  their  money,  and 
perhaps  lost  sight  of  the  fact  that  a  sale  of 
the  property  for  the  full  amount  of  the  de- 
cree would  satisfy  the  mechanics'  liens.  Mul- 
vaine declined  to  give  up  the  money  after  the 
first  sale  fell  through,  but  insisted  on  apply- 
ing 'the  fund  as  it  had  been  agreed  it  should 
be  applied  at  the  time  the  check  was  de- 
livered, and  he  so  applied  it  at  the  time  of 
the  second  sale. 

It  Is  said  the  court  erred  In  refusing  to 
permit  H.  O.  Stone  ft  Co.  to  prove  that  they 
were  unable  to  reimburse  themselves  for  the 
money  advanced  to  Mulvaine  in  satisfaction 
o^  said  mechanics'  liens  out  of  the  insurance^ 
money  which  was  held  in  escrow  by  the  banlc^ 
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We  think  there  was  no  error  In  the  action  of 
the  court  tn  declining  to  admit  such  proof. 
Mnlvalne  was  In  no  way  a  party  to  that 
transaction,  and  was  not  responsible  for  the 
loss  of  the  security  of  H.  O.  Stone  &  Co. 
Mnlvalne  purchased  the  property  for  the  full" 
amount  of  said  decree,  In  accordance  with  his 
arrangement  with  McKInney.  Had  the  prop- 
erty been  redeemed,  then  he  would  have  been 
bound  to  return  to  H.  O.  Stone  &  Co.  the 
amount  of  said  check,  with  interest,  and  that 
was  the  extent  of  his  undertaking.  The 
property  was  not  redeemed,  and  he  was  In  no 
way  responsibe  to  H.  O.  Stone  &  Co.  by  rea- 
son of  the  fact  that  the  effect  of  the  contract 
made  by  them  with  him,  when  carried  out 
by  the  purchase  of  said  premises  for  the  full 
amount  of  the  decree,  was  to  release  the 
claim  of  H.  O.  Stone  &  Co.  upon  the  fund 
held  by  the  bank. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgmrait  affirmed. 


(217  III.  21) 

CRANE  T.  STAFFORD  et  aL 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Infants— luFEACHUENT  of.Decbees. 

Equity  may  entertain  a  bill  by  an  infant 
to  Impeach  a  decree  for  errors  of  law  apparent 
on  tlie  face  of  the  record,  and  will  not  require 
the  infant  to  apply  for  rehearing,  or  to  file  a 
bill  for  review  or  sue  out  a  writ  of  error. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent.  Dig.  Infants,  f  314.] 

2.  Same— Decbee  Subject  to  Iupbachment. 

A  decree  declaring  lands  not  subject  to 
partition  and  ordering  a  sale  and  division  of 
the  proceeds  is  a  final  decree,  within  the  rule 
permitting  infants  to  maintain  a  bill  to  im- 
peach a  decree  for  error  apparent  on  the  record, 
either  during  minority  or  within  the  period  al- 
lowed after  majority  to  sue  out  a  writ  of  error. 

3.  Equity— Pbactice— Review  oy  Ebbobs. 

Alleged  etroTe  of  law  in  a  proceeding  cul- 
minating in  a  decree  cannot  be  revised  on  mere 
motion,  entered  after  the  close  of  the  term  at 
which  the  decree  was  rendered. 

4.  Infants— GuABDiAM  ad  Liteh— Notiob  of 
Pboceedings. 

A  guardian  ad  litem  is  entitled  to  notice 
as  to  uie  time  of  taking  testimony  before  a 
master. 

5.  Samis— Appointment. 

While  a  guardian  ad  litem  should  be  ap- 
pointed by  a  formal  order,  yet  the  absence  of 
such  order  is  not  fatal  to  his  appointment, 
where  the  fact  of  appointment  appears  by  re- 
citals or  reference  in  the  record. 

[Ed.  Note. — For  cases  in  point,  see  vol.  27, 
Cent  Dig.  Infants,  §  219.] 

6.  Witnesses— CoMPKTENCT — Tbansactionb 
WITH  Deceased  Pebsons. 

Complainant,  in  a  proceeding  against  heirs 
for  partition,  is  not  a  competent  witness  to  es- 
tablish the  fact  of  her  marriage  to  the  deceased 
landowner. 

7.  Equity  —  Pbooeedinob  befoxb  Mastes— 
Evidence. 

Ex  parte  affidavits  are  not  competent  evi- 
dence in  proceedings  before  &  master  in 
chancery. 


8.  Pabtition  —  Pboceedinqb  —  AppeiNTMExx 

or  COIOCIBSIONEBS. 

Under  Hurd's  Rev.  St.  1908,  &  106,  {  IS. 
requiring  the  court,  when  it  orders  the  par- 
tition of  any  premises,  to  appoint  three  com- 
missioners to  make  such  partition,  the  appoint- 
ment of  three  commissioners  is  essential  to  a 
valid  partition,  whether  the  proceeding  is  under 
the  statute  or  by  bill  in  chancery. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  38v 
Cent  Dig.  Partition,  {g  200,  255.] 

9.  Same — Cube  of  Ebbobs. 

Under  Hurd's  Rev.  St  1903,  c.  106,  I  16, 
requiring  the  court,  when  it  orders  the  par- 
tition of  any  premises,  to  appoint  three  commis- 
sioners to  make  such  partition,  the  approval 
of  a  report  signed  by  only  two  commissioners 
and  by  a  third  person,  who  is  not  appointed  as 
a  commissioner,  does  not,  on  direct  attack,  cure 
die  error  in  failing  to  appoint  the  three  commis- 
sioners required  by  the  statute. 

[Ed.  Note. — For  cases  in  point,  see  vol.  88, 
Cent  Dig.  Partition,  §  257.] 

10.  Same— Uattxbb  in  Issuii— Claims  agaihbt 
Estate. 

In  proceedings  to  partition  the  estate  of  a 
decedent,  claims  against  his  estate  cannot  be 
allowed  and  ordered  paid  out  of  the  proceeds 
of  sale. 

Error  to  Circuit  Court,  Pike  County;  Hairy 
Higbee,  Judge. 

Bill  by  Ross  N.  Crane,  an  infant,  etc. 
against  Nettle  L.  StafTord  and  others.  There 
was  a  decree  dismissing  the  bill,  and  plain- 
tiff brings  error.    Reversed. 

The  plalntifl  in  error  filed  bis  bill  In  chan- 
cery in  the  circuit  court  of  Pike  county,  the 
allegations  whereof  were  in  substance  as 
follows:  That  one  Eli  R.  Crane,  a  resident 
of  Pike  county,  departed  this  life  on  the  lOth 
day  of  August,  1890,  leaving  Mary  N.  Crane, 
his  widow,  and  two  minor  sons,  Charles 
Crane  and  Ross  N.  Crane  (the  plaintiff  in 
error) ;  that  said  Eli  R.  Crane  died  seised  of 
the  title  to  certain  tracts  of  land  In  said  Pike 
county,  described  in  the  bill;  that  the  same 
descended  to  the  same  Charles  Crane  and 
said  plaintiff  in  error,  sons  of  said  deceased. 
In  equal  parts,  subject  to  the  dower  inta«st 
of  the  said  widow;  that  said  Charles  Crane 
died  in  February,  1901,  not  having  reached 
the  age  of  21  years,  was  unmarried,  and  left 
no  child  or  descendants  of  a  child,  and  that 
the  interest  of  the  said  Charles  in  said  lands 
of  which  bis  father  died  seised  descended  to 
plaintiff  in  error  and  his  mother,  Mary 
Crane,  as  the  only  legal  heirs  of  said  Charles; 
that  on  the  22d  day  of  February,  1902,  one 
Nettie  h.  Stafford  filed  a  bill  In  chancery  In 
the  circuit  court  of  Pike  county  for  a  decree 
making  partition  of  said  interest  in  said 
lands  of  which  said  Charles  Crane  died 
seised,  to  which  bill  she  made  said  Mary  ^. 
Crane  and  the  plaintiff  in  error  partieB  de- 
fendant, and  also  made  one  Alonxo  Leonard, 
as  mortgagee,  a  party;  that  the  said  Nettie 
L.  Stafford,  in  said  bill  for  partltioiy,  alleged 
that  on  the  20th  day  of  October,  1889,  abe 
was  lawfully  married  to  said  Charles  C^sne, 
deceased,  and  that  the  said  Ciiarles  Crane 
died  seised  of  certain  lands  described  in  ttse 
bill,  wbtch  came  to  him  by  inheritance  as  tb* 
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son  ot  said  BIl  Crane;  that  aald  Charles 
Crane  left  no  child  or  descendants  of  a  child; 
that  the  said  Nettle  L.  Crane,  his  widow, 
under  the  laws  of  Inheritance  of  the  state 
of  Illinois  became  entitled,  onder  the  statute 
of  descent,  to  an  undivided  one-half  Interest 
In  the  land  which  the  said  Charles  Crane 
owned  at  the  time  of  his  death,  and  that  the 
rem.iinJiig  interest  In  said  lands  was  owned 
by  the  said  Mary  Crane  and  Ross  N.  Crane, 
the  plaintiff  In  error,  as  tenants  in  common 
-with  said  Nettle  L.  Stafford;  that  said  Leon- 
ard had  or  claimed  some  interest  In  said 
lands  as  mortgagee,  as  to  which,  or  the  ex- 
tent thereof,  the  complainant  was  not  ad- 
Tlsed;  that  she  was  not  ndvlsed  whether  said 
Boss  N.  Crane,  the  plaintiff  In  error,  was  an 
adnlt  or  a  minor,  and  prayed  that  a  goardian 
ad  litem  should  be  appointed  for  him  If  a 
minor,  and  that  a  decree  should  be  entered 
allotting  and  partitioning  to  the  said  Nettle 
Lk  Stafford  and  the  other  said  tenants  In 
common  In  said  lands  their  interests  in  sev- 
eralty,  and  that  the  lands  be  sold  and  the  pro- 
ceeds divided,  if  partition  could  not  be  made 
-without  manifest  Injury,  eta;  that  such  pro- 
ceedings were  had  nnd«r  her  bill  as  that  on 
the  30th  day  of  April,  1903,  a  decree  was  en- 
tered ordering  the  sale  of  the  lands  In  default 
of  partition.  In  pursuance  of  the  prayer  of 
tite  bill,  eta  The  plaintiff  in  error  In  his 
blU  further  alleged:  That  said  Charles  Crane 
-was  never  married  to  the  said  Nettie  L,  Staf- 
ford, and  she  did  not,  upon  the  death  of  said 
Charles  Crane,  succeed  to  any  Interest  what- 
ever In  the  lands  belonging  to  the  said  Charles 
Crane,  but  that  the  plaintiff  in  error  and  his 
mother,  Mary  Crane,  were  the  only  heirs  of 
said  Charles  Crane,  and  became  by  Inherit- 
ance the  owners  of  his  land.  That  during 
the  time  of  the  pendency  of  the  said  partition 
suit  the  plaintiff  in  error  was  ap  Infant  and 
Is  stUl  an  Infant,  being  under  the  age  of  16 
years.  That  manifest  error,  apparent  upon 
the  face  of  the  record,  intervened  In  the  pro- 
ceeding which  resulted  in  the  decree^  In  this: 
That  though  there  is  in  the  record  a  formal 
answer  signed  by  one  Hugh  Johnson  as  guard- 
Ian  ad  litem  for  the  plaintiff  in  error,  there 
Is  no  record  of  any  appointment  of  any  one 
as  guardian  ad  litem  for  him  In  the  cause; 
that  it  appears  from  the  report  of  the  master 
in  chancery  that  the  plaintiff  in  error  was 
represented  by  the  said  Hugh  Johnson  as  Us 
guardian  ad  litem  at  the  time  of  the  taking 
of  the  evidence  before  said  master,  but  that 
plaintiff  in  error,  on  information,  states  that 
said  Hngh  Johnson  was  not  present  at  the 
taking  of  such  evidence  before  the  master, 
and  that  the  plaintiff  in  error  was  not  rep- 
resented by  any  one  before  the  master,  when 
evidence  was  being  taken;  that  said  report 
of  the  master  shows  that  said  Nettle  L.  Staf- 
ford, the  complainant  in  said  cause,  was 
sworn  and  testified  in  said  cause,  when  the 
plaintiff  in  error  is  reliably  Informed  that  the 
said  Nettle  L.  Stafford  was  not  in  Pittsfleld. 
Pike  county,  IlL,  at  the  date  of  said  hearing. 


April  28,  1908,  and  that  at  the  time  of  this 
hearing  said  Nettie  Lu  Stafford  was  in  Fresno 
county,  state  of  California;  that  she  has 
never  been  personally  present  in  said  court 
or  before  the  said  master  In  chancery  since 
the  commencement  of  said  suit,  but  that  her 
ex  parte  affidavit  was  handed  to  the  said 
master  in  chancery  and  Incorporated  by  him 
as  her  evidence  in  his  report;  that  the  re- 
port made  by  the  master  in  chancery  afore- 
said contains  an  ex  parte  affidavit  subscribed 
to  by  one  Mrs.  C.  B.  Gray,  also  an  ex  parte 
affidavit  sworn  to  by  one  A.  M.  Drew,  and 
also  an  affidavit  by  one  George  Bodden;  that 
said  affidavits  were  not  the  depositions  of 
any  of  the  parties  named,  to  wit,  Nettle  L. 
Stafford,  Mrs.  C.  E.  Gray,  A.  M.  Drew,  and 
George  Bodden,  and  the  said  affidavits  were 
taken  without  any  notice  whatever  to  plain- 
tiff in  error,  and  without  any  consent  by  him 
or  by  any  one  tar  him;  that  said  affidavits 
were  used  for  the  purpose  of  proving  the 
alleged  marriage  between  the  said  Nettie  L. 
Stafford  and  Charles  Crane;  that  the  said 
Charles  Crane  was  not  married  to  the  said 
Nettle  L.  Stafford,  and  that  the  marriage  Is 
not  proven  by  the  said  ex  parte  affidavits; 
that  the  said  Nettle  L.  Stafford  has  resided 
in  the  state  of  California  for  many  years; 
that  she  has  not  been  In  Illinois  for  more 
tiian  10  years  previous  to  the  commencement 
of  this  suit;  that  she  was  not  with  said 
Charles  Crane  at  the  time  of  hia  death,  and 
that  the  said  Charles  Crane  did  not  tell  hia 
mother  or  plaintiff  in  error  of  the  said  mar* 
rlage,  if  any  snch  existed;  that  said  decree 
so  entei<ed  on  April  30,  1908,  ordered  that  D. 
O.  Graham  and  Harry  Wliite  be  ap]x>lnted 
commissioners  to  make  partition  of  said 
premises  and  assign  dower  therein;  that  the 
report  of  the  commissioners  that  partition 
and  assignment  of  dower  could  not  be  made 
Is  signed  by  the  said  two  commissioners 
named  in  the  decree  and  also  by  one  A.  C. 
Greathouse,  who  was  not  named  In  said  de- 
cree; that  it  appears  from  the  report  of  the 
master  that  evidence  was  heard  in  support  of 
the  claims  of  certain  persons  that  said  de- 
ceased, Charles  Crane,  was  indebted  to  them, 
and  the  master  found  the  deceased  was  in- 
debted to  said  parties  in  the  sum  of  162;  and 
that  the  decree  provided  that  said  sum 
should  be  paid  out  of  the  proceeds  of  the 
sale  of  the  land  to  A.  6.  Crawford  as  at- 
torney for  said  claimants.  The  bill  con- 
tained other  matters,  which  are  not  neces- 
sary here  to  be  mentioned,  and  prayed  that 
ttie  proceedings  and  decree  in  partition 
should  be  set  aside,  that  the  sale  of  the 
land  be  enjoined,  etc.  The  court  sustained  a 
demurrer  to  the  bill  filed  by  the  plaintiff  in 
error,  and  decreed  that  it  be  dismissed  at  his 
cost,  and  he  has  sued  out  this  writ  of  error 
to  reverse  that  decree. 

Edward  Doocy,  B.  T.  Bradburn,  and  Hen- 
ry Bush,  for  plaintiff  in  error.  Bdward 
Yates,  for  defendants  in  error.  ,     ^^^i^ 
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BOGGS,  J.  (after  stating  the  facts).  This 
Is  not  a  bill  for  review,  nor  a  petition  for 
rehearing,  but  is  an  original  bill  in  equity 
in  behalf  of  a  minor  defendant  to  the  decree 
entered  in  the  case  of  Nettie  L.  Stafford 
against  the  plaintiff  in  error  and  bis  mother, 
Mary  Crane,  and  another,  to  Impeach  that 
decree  for  errors  of  law  apparent  on  the  face 
of  the  record.  That  courts  of  equity  in 
this  state  will  entertain  such  bills  in  behalf 
of  Infants  without  requiring  them  to  apply 
for  a  rehearing,  or  to  lile  a  bill  for  review 
or  sue  out  a  writ  of  error,  was  declared  in 
the  early  case  of  Loyd  t.  Malone,  23  111.  41, 
76  Am.  Dec.  179,  and  reiterated  in  many 
subsequent  decisions,  among  others,  Gooch  t. 
Green,  102  111.  507,  Hess  t.  Yobs,  62  IlL  4Ti, 
Lloyd  T.  Eirkwood,  112  111.  329,  Haines  t. 
Hewitt,  129  111.  347,  21  N.  E.  930,  Coffin  v,  Ar- 
go,  134  III.  276,  24  N.  E.  1068,  and  Clark  Y. 
Shawen,  190  IlL  47,  60  N.  E.  116.  Such  a  bill 
may  be  filed  at  any  time  during  minority,  or 
within  the  period  allowed  after  majority  for 
the  prosecution  of  a  writ  of  error.  Haines  r. 
Hewitt,  supra.  The  same  relief  could  not,  as 
counsel  for  defendants  In  error  suggests,  be  ob- 
tained by  motion.  The  decree  that  partition  of 
the  lands  could  not  be  made,  and  ordering  that 
the  master  should  make  sale  of  the  lands 
and  distribute  the  proceeds,  was  a  flnaL 
appealable  decree  in  the  case.  Rhodes  v. 
Rhodes,  172  IlL  187,  60  N/  B.  170.  It  was 
entered  April  30,  19(^ ;  and,  though  the  cause 
was  continued  until  the  next  term  of  this 
court,  it  remained  on  the  docket  only  for 
orders  relative  to  the  execution  of  the  decree. 
As  to  matters  sought  to  be  remedied  by  this 
bill,  the  decree  that  partition  could  not  be 
made,  and  ordering  that  the  lands  should  be 
sold,  became  a  final  decree  at  the  expiration 
of  the  term  of  court  at  which  it  was  rendered. 
Jackson  t.  Jackson,  144  IlL  274,  33  N.  E.  61, 
36  Am.  St  Rep.  427.  The  bill  was  filed  in 
vacation,  following  the  term  at  which  the 
decree  was  rendered.  Alleged  errors  of  law 
la  a  proceeding  culminating  in  a  decree 
cannot  be  examined  and  revised  on  m^re 
motion  entered  after  the  close  of  the  term  at 
which  the  decree  was  entered.  Jacquemart 
V.  Erb,  63  IlL  291;  Tosetti  Brewing  Co.  v. 
Koehler,  200  111.  369,  65  N.  B.  636.  We 
tliink  the  bill  should  not  have  been  held  ob- 
noxious to  the  demurrer. 

It  was  necessary  that  in  the  proceeding 
sought  to  be  impeached  the  court  should 
have  appointed  some  proper  person  to  repre- 
sent the  plaintiff  in  error  as  his  guardian 
ad  litem.  This  is  usually,  and  more  proper- 
ly, done  by  a  formal  order.  Still  the  omis- 
sion of  a  formal  order  might  not  constitute 
fatal  error.  Ttiat  a  guardian  ad  litem  was 
appointed  may  appear  by  recitals,  or  by  ref- 
erence in  other  portions  of  the  record 
Tibbs  V.  Allen,  27  111.  119.  It  is  the  duty 
of  a  guardian  ad  litem  to  be  present  when 
testimony  is  taken  before  a  master  in  sup- 
port of  the  cause  of  the  adverse  party,  and 
he  is  entttied  to  notice  that  such  evidence  is 


to  be  taken.  Turner  v.  Jenkins,  79  111.  228. 
The  bill  under  consideration  alleged,  on 
Information  of  the  plaintiff  in  error,  that  no 
one  was  present  representing  him  as  his 
guardian  ad  litem.  The  report  of  the  master, 
as  is  conceded  by  the  bill,  recites  that  Hugh 
Thompson  was  present  at  the  taking  of  testi- 
mony in  the  capacity  of  guardian  ad  litem 
for  the  plaintiff  In  error. 

The  bill  alleges  that  the  master  In  chancery 
received  and  considered  as  competent  testi- 
mony against  the  plaintiff  in  error  an  ex 
parte  affidavit  made  by  said  Nettie  L.  Staf- 
ford, and  also  like  affidavits  of  three  otheac 
persons  appear  in  the  master's  report  of  the 
proof  taken;  that  such  ex  parte  affidavits 
were  taken  without  notice  or  with  the  con- 
sent of  the  plaintiff  in  error  or  of  any  one 
acting  for  him;  and  that  such  affidavits  were 
used  before  the  master  for  the  purpose  of 
proving  that  the  marriage  relation  bad 
existed  between  the  said  Nettie  L.  Stafford 
and  said  Charles  Crane.  It  is  needless  to 
remark  that  affidavits  of  this  character  were 
not  competent  to  be  received  in  evidence  or 
considered  by  the  master.  Nettie  Tj.  Staf- 
ford was  endeavoring  to  establish  that  she 
had  become  the  wife  of  Charles  Crane,  in 
order  that  she  might  be  deemed  one  of  his 
heirs.  The  plaintiff  in  error,  who  was  con- 
ceded to  be  an  heir  of  said  Charles,  was 
defending  in  that  capacity,  and  the  alleged 
heirsliip  of  Nettie  L.  was  in  issue.  She  was 
not  competent  to  testify  to  any  facts  tending 
to  establish  that  the  marriage  relation  existed 
between  herself  and  the  said  Charles  Crane. 
Laurence  v.  Laurence,  164  111.  367,  45  N.  E. 
1071.  Clearly  the  decree  should  not  be  per- 
mitted to  stand,  if  based  on  the  testimony  of 
an  incompetent  witness  aiid  on  the  mere  ex 
parte  affidavits  of  other  witnesses. 

It  is  apparent  on  the  face  of  the  record,  as 
disclosed  by  this  bill,  that  the  court,  in 
appointing  but  two  commissioners  to  make 
partition  of  the  lands,  failed  to  comply  with 
the  plain  requirement  of  section  16  of  chap- 
ter 106  of  Hurd'B  Revised  Statutes  of  1903, 
that  the  court,  when  it  orders  the  partition 
of  any  premises  made  under  the  provisions 
of  the  act,  shall  appoint  three  commissioners 
to  make  such  partition.  This  requirement  as 
to  the  appointment  of  commissioners  is  es- 
sentiaL  whether  the  proceeding  for  parti- 
tion is  under  the  statute  or  by  1)111  in  chan- 
cery. Oo(9n  V.  Argo,  supra.  The  bill  avers 
that  one  A.  C.  Greathouse  acted  as  a  mem- 
ber of  the  cammlssion,  and  that  the  rqiort 
was  signed  by  the  two  commissioners  named 
in  the  decree  and  by  Greathouse.  This  re- 
port was  approved  by  the  court  In  Sul- 
livan V.  Sullivan,  42  III.  815,  it  appeared 
that  the  oath  of  the  commissioners,  and  their 
report  bore  date  three  days  previous  to  the 
decree  by  which  they  were  appointed,  and 
we  said  that  the  basis  of  authority  of  com- 
missioners is  their  appointment  by  decree  <^ 
the  court  and  that  it  is  only  after  appoint- 
ment and  after  they  have  taken  tiie 
iigiti2ed  by' 
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quired  by  tbe  statute  that  authority  is  pos- 
sessed  to  act  as  commissioners,  and  held 
that,  -whether  tbe  approval  by  the  court  of 
the  report  made  by  tbe  commissioners  prior 
to  their  appointment  constituted  grounds  of 
collateral  attack  (which  we  did  not  decide), 
it  was  clear  that  such  action  of  the  court 
would  be  regarded  as  error  In  a  direct  pro- 
ceeding for  a  reversal  of  the  decree.  Tbe 
plaintiff  In  error,  because  of  bis  Infancy,  may 
by  the  bill  here  under  consideration  avail 
lilmself  of  any  error  apparent  on  the  face 
of  the  record  sought  to  be  impeached  which 
could  be  availed  of  on  writ  of  error. 

The  allegations  of  tbe  bill  also  disclosed  an- 
other error  apparent  on  the  face  of  the  record. 
The  bill  alleged  that  the  master  reported  that 
the  deceaaed,  Charles  Crane,  was  indebted  on 
open  account  to  certain  named  persons  in 
tbe  total  sum  of  $62,  and  that  an  order  was 
lncori)orated  In  the  decree  that  said  sum 
should  be  paid  out  of  the  proceeds  of  the 
sale  of  the  land  to  A.  O.  Crawford,  the 
attorney  for  said  alleged  creditors  of  the 
deceased.  In  satisfaction  of  their  claims. 
Such  claims  are  properly  cognizable  in  a 
court  of  probate  having  jurisdiction  of  the 
matter  of  tbe  administration  of  the  estate  of 
the  deceased;  but  it  was  erroneous  to  allow 
them  to  be  presented  I>efore  the  master  in 
chancery,  and  to  decree  that  they  t>e  paid  by 
tliat  official  out  of  tbe  proceeds  of  tiie  sale 
of  the  land. 

The  bill  is  Inartiflcially  drawn,  and  some 
of  tlie  allegations  of  fact  are  mingled  with 
what  is  merely  argument;  but  tbe  demurrer, 
though  purporting  to  be  both  general  and 
special,  makes  no  specific  complaint  other 
than  as  to  alleged  defects  of  the  bill  in  mat- 
ters of  substance.  The  bill,  taken,  as  it  is, 
to  l>e  true  as  to  all  pertinent  allegations, 
discloses  errors  apparent  on  the  face  of  the 
record,  and  our  procedure  in  equity  permits 
tbe  plaintiff  in  error,  because  of  his  disability 
of  infancy,  to  Impeach  the  record  by  bill  in 
equity,  if  such  errors  are  found  to  exist  on 
inspection  of  the  record. 

The  decree  must  therefore  be,  and  Is,  re- 
versed, and  the  cause  will  be  remanded  for 
further  proceedings  consistent  with  the  views 
Itere  expressed. 

Reversed  and  remanded. 


(217  III.  a) 

GRAND   PACIPIO   HOTEL  CO.   v.   PINK- 

EBTON  et   al. 

(Supteme  Court  of  lUinoiai    Oct  24,  1905.) 

1.  Afpeai/— Pbesebvatior  01*  EsBoas— Pbof- 
osiTioNs  01'  Law. 

Where  there  is  a  trial  before  the  court 
without  a.  jury,  the  parties  should  pr»ent  prop- 
ositions of  law  to  u>e  trial  court,  as  provided 
for  in  section  42  of  the  practice  act  (Uurd's 
Rev.  St.  1903,  p.  1405),  in  order  to  present  a 
question  of  law  for  the  Supreme  Court. 

2.  Sake— ExcEFTioR  xo  Final  Judoment— 
Necessitt. 

While  a  ruling  upon  tlie  admission  or  ez- 
.clnsion  of  evidence  preserved  by  bill  of  excep- 


tions need  not  be  further  preserved  by  an 
exception  to  the  final  Judgment  of  Uie  court, 
yet  such  an  exceptioc  is  necessary  in  order  to 
present  the  questions  whether  the  evidence  in 
a  suit  tried  by  the  court  witheut  a  jury  sup- 
ports the  judgment  and  whether  proper  rules 
of  law  were  applied  by  the  court. 
8.  Same— Bill  of  Exceptions— Mattebs  to 
BE  Shown. 
The  making  of  a  motion  for  a  new  trial 
and  the  taking  of  exceptions  to  the  overruling 
of  such  motion  and  to  the  final  judgment  are 
matters  which  must  be  preserved  for  review 
by  bill  of  exceptions,  and  a  mere  recital  of  the 
same  by  the  clerk  in  the  record  is  insufficient 
4.  Sakb— Habmuess  Ebbob— Bntbt  of  Jodo- 

ICENT. 

^Vhere  plaintiff's  counsel  stated  in  court 
that  the  suit  was  dismissed  as  to  a  certain 
defendant,  and  thereafter  the  suit  was  tried  by 
Doth  parties  as  if  it  were  pending  solely  against 
the  other  defendant,  error  in  entering  judg- 
ment against  the  latter  defendant  only,  without 
entering  a  formal  dismissal  as  to  the  former 
defendant,  is  harmless. 
6.  Sake— Admission  of  Evidence. 

A  judgment  in  an  action  tried  by  tbe  court 
without  a  jury  will  not  be  reversed  because 
of  the  admission  of  incompetent  evidence,  where 
there  is  sufficient  competent  evidence  to  sustain 
the  court's  finding. 

6.  Pbincipal    and    Agent  —  Atjthobitt    of 
Agent — Evidence. 

Evidence  that  a  party  had  been  manager 
of  a  hotel,  and  was  then  employed  as  assistant 
manager  without  any  apparent  restriction  of 
authority,  and  at  the  time  in  question  was  in 
the  private  office  of  the  hotel,  giving  orders 
to  clerks,  drawing  checks,  etc.,  shows  apparent 
authority  in  such  party  to  make  a  contract  for 
services  connected  with  the  hotel. 

7.  TaiAi/— Tbial  bt  Coubt— Pbopobitions  of 
Law. 

The  submission  of  propositions  of  fact  is 
not  contemplated  by  section  42  of  the  practice 
act  (Hurd's  Rev.  St.  1903,  p.  1405),  authorizing 
submission  of  propositions  of  law  in  cases  tried 
by  the  court  without  a  jury. 

8.  Judgments— Abbebt—Mattebb  in  Recobd. 

A  motion  in  arrest  of  judgment  should  be 

based  upon  matters  appearing  on  the  face  of 

the  record  itself,  and  not  upon  extrinsic  matters 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 

Cent.  Dig.  Judgment,  {  467.] 

0.  Dismissal  and  Nonsuit— Reinstatement 
OF  Case— Waiveb  of  Exceptions. 
Where  an  order  dismissing  the  case  is  set 
aside  and  the  case  is  reinstated,  defendant,  by 
appearing  and  taking  part  in  all  subsequent 
proceeding  to  final  judgment  on  the  merits, 
waives  his  right  to  except  to  the  order  of  re- 
instatement. 

[Ed.  Note. — For  cases  in  point,  see  voL  IT, 
Cent  Dig.  Dismissal  and  Nonsuit,  8  191.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  William  A.  Pinkerton  and  R»-' 
tiert  A.  Pinkerton,  doing  business  as  Pinker- 
ton  National  Detective  Agency,  against  the 
Grand  Pacific  Hotel  Company  and  another. 
From  a  judgment  of  the  Appellate  Court, 
affirming  a  judgment  for  plalntlfF,  defendant 
hotel  company  appeals.    Afilrmed. 

This  is  an  action  in  assumpsit,  brought  on 
May  24,  1899,  by  William  A.  Pinkerton,  ana 
Robert  A.  Pinkerton,  partners  doing  business 
as  Pinkerton  National  Detective  Agency, 
against  the  Grand  Pacitc  Hotel  Company 
and  Albert  E.  Glennle,  to  recover  for  services 
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performed  by  the  plaintiffs  as  detectives. 
The  declaration  consisted  of  the  qommon 
counts  only.  A  plea  of  non-assumpsit  was  filed 
by  the  Grand  <Paclflc  Hotel  Company  on  July 
6,  1899,  with  an  affidavit  of  merits  by  H.  F. 
Rohde,  secretary  of  the  Grand  Pacific  Hotel 
Company,  and  a  plea  of  nonassumpsit  was 
filed  on  the  same  day  by  Albert  E.  Glennle, 
together  with  an  afQdavlt  of  merits,  made 
by  said  Glennle.  A  Jury  was  waived,  and 
the  cause  was  tried  by  agreement  before 
one  of  the  Judges  of  the  superior  court  of 
Cook  county  without  a  Jury.  Final  Judgment 
was  rendered  by  the  superior  court  of  Cook 
county  In  favor  of  the  appellees,  plaintiffs 
below,  and  against  the  appellant  company, 
for  the  sum  of  $1,109.70  as  damages,  together 
with  the  costs  and  charges.  An  appeal  was 
taken  to  the  Appellate  Court,  and  the  Appel- 
late Court  has  affirmed  the  judgment  of  the 
superior  court,  from  which  judgment  of 
affirmance  the  present  appeal  is  prosecuted. 
It  seems  that  articles  In  the  Grand  Pacific 
Hotel  were  discovered  to  be  missing  from 
time  to  time,  and  It  was  suspected  by  some 
of  the  parties  In  the  hotel,  or  In  charge  of 
the  hotel,  that  thieves  were  at  work  to  the 
boteL  Accordingly  the  services  of  the  ap- 
pellees were  solicited  for  the  purpose  of  dis- 
covering, If  possible,  what  parties  were  guilty 
of  the  suspected  thefts.  A  contract  or  ar- 
rangement was  made  by  a  representative  of 
the  appellees  at  the  Grand  Pacific  Hotel  with 
Glennle  on  January  31.  1899,  for  the  doing 
of  the  work  In  question  by  the  appellees. 
The  services  were  performed  by  the  appel- 
lees, under  the  arrangement  so  made,  between 
January  and  April,  1899. 

The  cause  was  reached  for  trial  on  the 
calendar  of  Judge  Kavanagh,  one  of  the  Judg- 
es of  the  superior  court,  on  May  21,  1901, 
and,  a  Jury  having  been  waived  by  agree- 
ment, the  cause  was  submitted  to  the  court, 
evidence  was  heard,  arguments  were  made, 
and  the  cause  was  taken  under  advisement 
While  the  case  was  thus  held  under  advise- 
ment by  Judge  Kavanagh,  and  before  Its 
decision,  it  was  by  some  accident  placed 
upon  the  calendar  of  Judge  Stein,  another 
ona  of  the  Judges  of  the  superior  court  of 
Cook  county,  and  having  been  called  for  trial 
by  him  on  October  4,  1002,  was  dismissed  at 
plaintiffs'  costs  for  want  of  prosecution,  and 
Judgment  entered  in  favor  of  the  defendants 
for  costs.  On  November  29,  1902,  after  the 
'  appellees  discovered  that  the  cause  had  been 
dismissed,  they  made  a  motion  to  amend  the 
record  and  set  aside  and  vacate  the  order  of 
dismissal  and  Judgment  for  costs,  which  had 
been  entered  on  October  4, 1902,  and  this  mo- 
tion was  continued  until  the  December  term, 
1902,  of  said  court  It  appears  that  no  entry 
was  made  by  the  clerk  showing  that  the 
cause  was  submitted  by  agreement  to  the 
court  for  trial  and  that  it  was  taken  under 
advisement  by  the  court.  The  object  of 
amending  the  record  was  to  show  the  facts 
in  this  regard.  Accordingly,  on  December  11, 
1902,  upon  the  motion  of  appellees,  the  rec- 


ord was  amended  to  show  file  proceedings 
before  Judge  Kavanagh  on  May  21,  1901, 
as  above  stated,  and  thereupon  appellees  en- 
tered their  motion  to  set  aside  and  vacate 
the  order  of  dismissal   and   Judgment  tor 
costs,  entered  on  October  4,  1902,  which  mo- 
tion  was   continued  to  the  January  term, 
1903,  of  said  court    The  order  of  December 
11,  1902,  amending  the  record,  recites  that 
on  December  10,  1902,  the  cause  came  on  to 
be  heard  upon  motion,  all  parties  being  pres- 
ent and  duly  notified,  and  it  was  moved  tliat 
the  record  be  amended,  so  as  to  show  tiie 
amended  record  of  the  proceedings  thereto- 
fore had,  "which  were  omitted  from  said, 
record  through  error  and  misprisal,"  and  that 
there  were  exhibited  to  the  court  certain 
memoranda  and  notes  of  testimony  taken  In 
shorthand  and  afterwards  transcribed,  and 
that  it  appeared  to  the  court  that  on  May 
21,  1901,  said  cause  was  reached  for  trial  be- 
fore Judge  Kavanagh,  a  Jury  waived,  and 
cause  submitted  by  agreement  to  the  court, 
and  evidence  heard  and  arguments   made, 
and  the  cause  taken  under  advisement,  and 
that  thereafter,  at  the  same  term,  briefs  and 
authorities  were  submitted  to  the  court  and 
a  certain  written  account  of  the  evidence  in 
the  case,  and  that  the  transcribed  shorthand 
notes  of  the  evidence,  being  the  verbatim  tes- 
timony of  each  witness,  and  the  memoranda 
submitted  by  the  respective  parties  to  the 
Judge  for  hla  consideration,  were  used  by 
him  in  the  consideration  of  the  case,  and  that 
the  court  inspected  said  evidence    and    the 
proofs  so  submitted,  and  thereupon  It  was  or- 
dered and  adjudged,  in  said  order  so  entered  on 
December  11, 1902,  that  the  record  was  there- 
by amended  and  corrected  to  show  the  cor- 
rected proceedings  above  set  forth,  and  that 
said  motion  be  sustained,  and  that  the  said 
order  amending  the  proceedings  be  entered 
as  of  May  21,  1901,  so  as  to  show  that  a  Jury 
was  waived  by  the  express  agreement  of  the 
parties  and  that  the  cause  was  fully  tried 
and  submitted  as  in  said  memoranda  and 
this  order  described,  and  that  the  other  pro- 
ceedings, as  shown  by  said  memoranda,  ex- 
hibits, and  shorthand  notes  of  testimony,  be 
spread  upon  the  records  of  the  court  and  be 
extended  as  of  May  21,  1901.    SubsequenUy. 
on  June  20,  1903,  the  following  order  was 
entered:    "On  motion  of  plaintiffs  attorney 
it  is  ordered  that  the  order  of  dismissal  and 
Judgment  for  costs,  entered  herein  of  record 
on  the  4th  day  of  October.  A.  D.  1902,  be. 
and  is  hereby,  set  aside  and  vacated,  and 
said  cause  reinstated  and  replaced  upon  the 
several  dockets  of  this  court" 

On  June  22,  1903,  the  appellant  the  Grand 
Pacific  Hotel  Company,  by  leave  of  court 
filed  a  written  motion  to  strike  the  testimony 
of  the  appellees  from  the  case  and  find  the 
Issues  for  defendant  upon  the  grounds  that 
appellees  had  produced  no  testimony  perti- 
nent or  competent  to  maintain  said  cause  of 
action,  and  that  all  of  the  testimony  offered 
by  them  was  tocompetent  and  immaterial. 
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and  did  not  tend  to  proye  their  cause  of  ac- 
tion; that  the  only  testimony  offered  by 
them  conalated  of  the  testimony  of  alleged 
agents  of  appellant,  and  that  they  did  not 
produce  any  competent  evidence  to  prove  that 
Albert  E.  Glennle  was  the  manager,  agent, 
or  employe  of  the  hotel  company,  with  au- 
thority to  make  any  contract  with  appellees 
on  Its  behalf;  and  that  no  evidence  was 
offered  snfSclent  to  snstaln  any  finding 
against  the  hotel  company.  On  July  8,  1903, 
an  order  was  entered  by  the  court  overruling 
said  motion  to  strike  the  testimony  of  appel- 
lees from  the  case.  On  July  26. 1903,  a  Judg- 
ment was  entered  In  favor  of  appellees 
against  both  defendants,  the  Orand  Pacific 
Hotel  Company  and  Albert  E.  Glennle,  for 
$1,100.70  and  costs,  reciting  that  on  the  agree- 
ment of  the  parties  "now  here  made  In  open 
court  this  cause  Is  submitted  to  the  court 
for  trial  without  a  Jury,  and  the  court  now 
here,  after  hearing  all  the  evidence  adduced, 
the  arguments  of  counsel,  and  being  fully 
advised  In  the  premises,  finds  the  Issues  for 
the  plaintiff,"  etc.,  to  which  the  defendants 
excited  and  entered  their  motion  for  a  new 
trial,  which  motion  was  overruled  and  a  new 
trial  was  denied;  and  the  Judgment  also 
shows  upon  Its  face  that  the  defendants  en- 
tered their  exceptions,  and  prayed  an  appeal 
to  the  Appellate  Court,  which  was  allowed  up- 
on their  filing  their  appeal  bond  In  the  sum 
of  $2,000  within  00  days  from  July  26,  1803, 
and  their  bill  of  exceptions  within  GO  days 
from  said  date.  On  August  1,  1903,  the  ap- 
pellant, the  Grand  Pacific  Hotel  Company, 
ent^ed  its  motion  to  set  aside  and  vacate 
the  Judgment  of  July  25,  1903,  which  motion 
was  continued  toe  hearing  until  the  August 
term,  1903,  of  said  court  On  September 
22,  1903,  it  was  ordered  that  the  time  for  fil- 
ing a  bill  of  exceptions  be  extended  10  days. 
On  S^tember  26,  1903,  a  second  Judg^ 
ment  was  entered  in  favor  of  appellees 
against  the  Grand  Pacific  Hotel  Company 
for  $1,109.70  and  costs,  to  which  the  appel- 
lant company  excepted  and  prayed  an  appeal 
to  the  Appellate  Court,  which  was  allowed 
upon  Its  filing  an  appeal  bond  In  the  sum  of 
$2,000  and  its  bill  of  exceptions  within  10 
clays  from  September  26,  1903.  The  Judg- 
ment of  September  26,  1903,  recited  as  fol- 
lows: "On  the  agreement  of  the  parties  to 
this  suit  now  here  made  in  open  court,  it 
is  ordered  that  the  order  of  Judgment,  here- 
tofore entered  herein  on  July  25,  A.  D.  1903, 
for  the  sum  of  $1,109.70,  and  the  appeal  order 
of  the  same  date,  be,  and  is  hereby,  set  aside 
and  vacated  and  said  cause  reinstated,  and 
on  like  agreement  of  the  parties  hereto  this 
cause  Is  submitted  to  the  court  for  trial  with- 
out a  Jury  to  try  the  Issues  as  to  the  defend- 
ant Grand  Pacific  Hotel  Ck)mpany  only.  And 
the  court  now  here,  after  hearing  all  the 
«vldence  adduced,  the  arguments  of  counsel, 
and  being  fully  advised  in  the  premises, 
flnos  the  Issues  for  the  plaintiffs  and  assesses 
the  plaintiffs'  damages,"  etc.,  at  the  sum 


above  named.  The  Judgment  diinr*  upon  its 
face  that  appellant,'  the  Iiotel  company,  en- 
tered a  motion  for  a  new  trial,  which  was 
overruled,  and  new  trial  denied,  and  excep- 
tion taken,  and  that  said  hotel  company  en- 
tered its  motion  in  arrest  of  Judgment,  which 
motion  was  also  overruled  and  denied,  and 
to  which  the  hotel  company,  the  appellant 
here,  excepted.  On  September  SO,  1903,  the 
appellant,  the  Orand  Pacific  Hotel  Company, 
tendered  its  bill  of  exceptions  bearing  date 
September  30,  1903,  which  was  signed  and 
sealed  by  Judge  Marcus  Kavanagh.  This 
bill  of  exceptions  shows  that  the  cause  came 
on  for  hearing  on  May  21,  1901,  before  said 
Judge  "without  a  Jury,  a  Jury  being  expressly 
waived,"  and,  after  setting  forth  the  testi- 
mony of  the  witnesses  in  favor  of  the  plain- 
tiffs and  the  defendant,  the  Grand  Pacific 
Hotel  Company,  also  sets  forth  that  on  Sep- 
tember 26,  1903,  the  appellant  filed  a  motion 
to  set  aside  the  finding  and  to  arrest  the 
Judgment  for  certain  reasons  accompanying 
the  motion,  which  motion,  as  therein  shown, 
was  overruled,  and  exception  was  taken 
thereto.  The  bill  of  exceptions  also  shows 
that  on  October  4,  1902,  an  order  was  enter- 
ed by  Judge  Stein  dismissing  the  cause  for 
want  of  prosecution,  but  does  not  show  that 
any  exception  was  taken  to  said  order.  The 
bill  of  exceptions  also  recites  the  motion  of 
November  29,  1902,  as  above  set  forth,  and 
the  order  of  December  11, 1902,  and  that  said 
motion  and  order  were  objected  to,  and  that 
the  court  overruled  the  objections,  and  that 
the  defendant  excepted  thereto.  The  bill 
of  exceptions  also  sets  up  the  order  of  June 
20,  1903,  as  above  set  fcarth,  and  that  the  de- 
fendant objected  to  the  same,  and  that  the 
court  overruled  the  objection,  and  that  de- 
fendant excepted.  It  also  sets  forth  the  mo- 
tion of  the  appellant,  made  on  the  22d  day  of 
June,  1903,  as  above  set  forth,  and  the  over- 
ruling of  the  same,  and  the  exceptions  of  the 
hotel  company  thereto.  The  bill  of  excep- 
tions also  sets  forth  that  on  September  26, 
1003,  counsel  for  the  hotel  company  asked  the 
court  to  certify  the  following  special  findings, 
to  wit,  that  the  hotel  company  was  a  corpo- 
ration for  pecuniary  profit  under  the  laws 
of  Illinois;  that  on  and  prior  to  May  17, 
1898,  Frederick  Sontag  was  president  of  the 
the  appellant  company ;  that  at  a  meeting  on 
that  day  section  5  of  article  6  of  the  by-laws 
of  said  corporation  was  repealed ;  that  on  or 
before  May  17,  1898,  Frederick  Sontag  was 
president  of  appellant  company,  and  by  virtue 
of  said  amendment  to  the  by-laws  became  on 
May  17,  1898,  the  sole  manager  of  the  busi- 
ness, and  affairs  of  the  hotel  company  and 
continued  thereafter  tb  be;  that  after  May 
17,  1898,  Glennle  was  employed  In  and  about 
the  hotel,  but  had  no  authority  as  such  em- 
ploye under  the  by-laws  to  sign  checks  or 
make  contracts ;  that  appellees  were  notified 
In  September,  1898,  that  Glennle  had  ceased 
to  be  manager  of  the  said  business;  that 
neither  Sontag,  the  president,  tux  any  of  the[Q 
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officers  of  the  hotel,  had  any  knowledge  ot 
the  en^iloyment  by  Gleunie  of  the  Flnkerton 
detectives  on  January  21,  1898,  until  after 
the  bill  for  their  services  was  sent  to  the 
hotel,  and  until  after  Glennle  had  paid  there- 
on $350 ;  and  that,  when  said  claim  was  pre- 
sented to  the  hotel  company,  it  was  repudi- 
ated and  payment  refused.  The  court  re- 
fused to  make  said  special  findings  requested 
by  the  defendant,  or  to  make  any  findings 
after  the  trial  and  after  the  finding  by  the 
court,  to  which  refusal  of  the  court  the  de- 
fendant then  and  there  excepted  On  October 
1,  1903,  an  appeal  bond  was  filed  by  the  ho- 
tel company  and  a  surety,  dated  September 
29,  1903,  in  the  sum  of  $2,000,  reciting  the 
Judgment  of  Septelnber  26,  1903,  and  an  ap- 
peal therefrom. 

On  January  25,  1904,  more  than  three 
months  ittee  the  appeal  bond  was  filed,  a 
third  judgment  was  entered  In  the  case  in 
favor  of  the  appellees  and  against  the  appel- 
lant company  for  $1,100.70,  and  costs  as 
before,  which  Judgment  shows  upon  its  face 
that  the  hotel  company  excepted  thereto  and 
prayed  an  appeal  to  the  Appellate  Court, 
which  was  allowed  upon  its  filing  a  bond  In 
the  sum  of  $2,000  and  Its  bill  of  exceptions 
within  10  days  from  January  25,  1904.  The 
Judgment  of  the  latter  date  recites  that  the 
cause  came  on  to  be  heard  on  motion  of  the 
hotel  company  to  set  aside  the  order  entered 
on  September  28,  1003,  and  enter  In  lieu 
thereof  a  corrected  and  amended  order  in 
form  and  substance  as  the  same  should  have 
been  entered  on  September  26,  1903,  and 
that  the  court,  having  examined,  Inspected, 
and  considered  the  bill  of  exceptions  approved 
and  signed  on  September  SO,  1903,  and  hav- 
ing heard  the  arguments  of  counsel,  and 
being  fully  advised,  found  that  the  order 
entered  by  the  clerk  on  September  26,  1903, 
was  incorrect,  and  was  not  in  fact  the  order 
directed  by  the  court  to  be  entered  by  the 
clerk  on  said  last-named  date,  and  that 
the  court,  being  so  Informed  and  advised 
"from  inspection  and  consideration  of  said 
minute  of  said  clerk  and  of  the  said  bill  of 
exceptions,  orders  that  the  said  order  entered 
on  said  26th  day  of  September,  A.  D.  1903, 
be,  and  the  same  Is  hereby,  set  aside  and 
vacated;  and  thereupon,  and  in  consideration 
of  the  premises,  and  for  the  purpose  of 
having  a  Just  and  correct  record  of  the  pro- 
ceedings and  order  of  this  court  had  on  said 
26tb  day  of  September,  A.  D.  1903,  appear 
upon  the  records  thereof,  the  court  now 
directs  the  clerk  to  enter  in  said  cause  the 
following  order,"  and  then  follows  an  order 
or  Judgment  for  the  sum  above  named, 
which  recites  that  by  agreement  of  the 
parties  to  the  suit  then  and  there  made  In 
open  court  It  was  ordered  that  the  order  of 
Judgment  entered  on  July  25,  1903,  for 
$1,109.70,  and  the  appeal  order  of  the  same 
date  should  be  set  aside  and  vacated,  and 
that  "thereupon  the  court,  upon  consider- 
ation of  the  trial  and  hearing  and  stipula- 
tion  theretofore  had,  found  the  issues   for 


the  plaintifC  and  against  the  Grand  Pacific 
Hotel  Company,  and  against  the  objection  of 
the  defendant  and  Its  exception  thereto,  and 
assessed  the  plaintiff's  damages  at  $1,100.70, 
to  which  said  defendant,  the  hotel  company, 
excepted,  and  thereupon  the  defendant  the 
Grand  Pacific  Hotel  Company  moved  to  set 
aside  the  finding  and  for  a  new  trial,  which 
motion  was  overruled  and  a  new  trial  de- 
nied," to  which,  as  shown  by  the  face  of  the 
Judjpnent,  the  hotel  company  excepted  and 
entered  its  motion  in  arrest  of  Judgment, 
which  was  also  overruled  and  denied,  and 
exception  thereto  taken  by  the  hotel  com- 
pany; and  it  was  also  further  ordered  that 
the  corrected  and  amended  order,  so  directed 
to  be  entered,  should  be  so  entered  nunc  pro 
tunc  as  of  September  26,  1903,  to  which,  as 
shown  upon  the  face  of  the  Judgment,  the 
appellees  excepted,  and  were  given  10  days 
within  which  to  file  their  bill  of  exceptions. 
And  thereupon,  on  January  26,  1904,  a  bill 
of  exceptions,  signed  and  sealed  by  Judge 
Kavanagh,  was  filed,  wherein  It  Is  recited 
that  on  January  25,  1904,  the  cause  came  <m 
to  be  heard  upon  motion  of  the  hotel  com- 
pany to  amend  the  record  and  vacate  the 
Judgment  order  of  September  26,  1903,  and 
enter  In  lien  thereof  an  order  nunc  pro  tunc 
as  of  the  latter  date,  and  that  the  appellees 
in  open  court  appeared  and  specially  ob- 
jected to  the  motion  of  the  hotel  company  on 
the  ground  the  court  was  without  Jurisdic- 
tion to  entertain  the  same,  which  objection 
was  overruled,  and  the  court  proceeded  to 
entertain  said  motion,  to  which  the  appellees 
then  and  there  excepted,  and  that  thereupon 
the  hotel  company  to  sustain  the  motion  pre- 
sented to  the  court  for  Inspection  the  bill  of 
exceptions  theretofore  signed  as  above  set 
forth,  and  a  obtain  page  of  the  minutes 
of  the  minute  clerk  of  Judge  Kavanagh, 
dated  Saturday,  September  26,  1903,  to  the 
inspection  and  consideration  of  which  bill  of 
exceptions  and  page  of  the  minute  book  by 
the  court  the  appellees  objected;  but  the 
court  overruled  the  objection  and  inspected 
the  same,  to  which  appellees  duly  excepted. 
Said  page  of  the  minute  book  was  as  follows: 

"Satwrdav,  Sep.  SS,  190S. 
100138  8340  Pinkerton  G.  P.  H.  Co, 
by  agt  ord  of  July  and  appl  entd  July  25, 
1903,  vac  ct  to  try  the  iss  as  to  deft  G.  P.  H. 
Co.  only  findg  iss  Plff  and  das  $1109.70  &  Ex. 
by  said  def.  Mo.  N.  T.  DS  Overlf  &  ex.  mo.  in 
arrt  of  judg  overld  &  ex.  &  judg  $1109.70  on 
fiodg  &  ex  appl  Bd  $2000  &  B.  of  X  10  dySL*' 

Said  last-named  bill  of  exceptions  shows 
that  the  foregoing  was  all  the  evidence  in- 
troduced upon  said  motion  of  January  25, 
1004,  and  that  the  appellees  objected  to  the 
granting  of  the  motion,  and  to  the  entry  of 
the  order  on  said  last  named  date,  but  the 
court  overruled  the  objection  and  entered 
the  order  nunc  pro  tunc  as  of  September  26, 
1903. 

Francis   A.  Riddle,  for    appellant.    Jacob 
J.  Kem.  .Tohn  A.  Brown,  and  D.  W.  Munn 
(Lloyd  Charles  Whitman,  of 
appellees.  Digitized  by 
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MAGRUDER,  J.  (after  stating  the  facta). 
This  Is  an  action  of  assumpsit,  brought  orig- 
inally by  the  appellees  against  the  appellant, 
the  Grand  Padflc  Hotel  Compan'yi  and  one 
Albert  E.  Glennle,  to  recover  for  services 
rendered  by  appellees  to  the  appellant 
There  does  not  seem  to  be  any  difference,  or 
at  least  any  contention,  between  the  par- 
ties as  to  the  amount  of  the  judgment.  The 
main  contention  on  the  part  of  the  appellant 
is  that  the  appellees  were  employed  by 
Albwt  B.  Olennle^  and  not  by  the  Grand  Pa- 
cific Hotel  Company,  and  that  the  contract 
or  arrangement  made  with  them  on  Jan- 
uary 31,  1899,  was  made  by  Glennle  in  his 
own  behalf  as  an  individual,  and  not  by  the 
hotel  company.  The  appellees,  however,  con- 
tend that  Glennle  was  the  manager  of  the 
hotel,  and  in  making  the  contract  represented 
the  appellant  company,  and  that  the  latter  is 
liable  to  them  for  the  amount  of  their  claim. 
The  question  of  fact  In  the  case  is  whether  or 
not,  when  the  contract  was  made,  Glennle 
was  the  manager  of  the  company  and  made 
the  contract  for  the  company,  or  whether  he 
made  it  for  himself  Individually.  This  ques- 
tion of  fact  was  stoutly  contested,  and  the 
evidence  Is  conflicting  in  reference  to  It 
The  cause  in  the  court  below  was  tried  be- 
tme  the  court  without  a  jdry ;  trial  by  jury 
having  been  waived  by  agreement  of  parties. 
The  trial  court  found  in  favor  of  appellees 
upon  this  question  of  fact  and  rendered 
Judgment  against  the  appellant  The  Ap- 
pellate Court  has  affirmed  the  judgment  of 
the  trial  court  No  propositions  of  law  seem 
to  have  been  submitted  to  the  court  by  either 
party.  We  have  held  that  where  there  is  a 
trial  before  the  court  without  a  Jury,  in 
order  to  present  a  question  of  law  to  this 
court,  the  parties  should  present  propo- 
sitions of  law  to  the  trial  court,  as  provided 
for  in  section  42  of  the  practice  act  (Hurd's 
Bev.  St  1903,  p.  1405),  and  we  have  said: 
"We  cannot  consider  any  of  the  questions 
of  fact,  because  they  are  all  settled  by  the 
Judgment  of  the  Appellate  Court  We  can- 
not consid^  the  questions  of  .law  suggested 
by  counsel,  because  the  trial  In  this  case 
took  place  before  the  court  without  a  Jury, 
and  no  written  propositions  to  be  held  as 
law  In  the  decision  of  the  case  were  sub- 
mitted to  the  trial  judge  in  accordance  with 
section  42  of  the  practice  act"  Northern 
Benevolent  &  Mutual  Aid  Ass'n  v.  Hall,  118 
111.  169,  8  N.  B.  764;  First  Nat  Bank  of 
Michigan  City  v.  Haskell,  124  111.  6S7,  17  N. 
B.  Sd;  Keating  v.  Springer,  146  111.  481,  34 
N.  E.  805,  22  L.  B.  A.  644,  37  Am.  St  Rep.  176; 
Dwelling  House  Ins.  Co.  v.  Butterly,  133  111. 
534,  24  N.  E.  873. 

First  The  bill  of  exceptions  in  the  case  at 
bar  contains  no  ezc^ition  to  the  final  judgment 
of  the  court,  and  there  were  no  propositions 
of  law  submitted ;  "so  that  we  cannot  review 
the  question  whether  the  judgment  Is  sup* 
ported  by  the  evidence  or  whether  prefer 
rules  of  law  were  applied  by  the  court" 


Cincinnati,  Indianapolis  &  Western  Railway 
Co.  V.  People,  205  111.  538,  69  N.  B.  40.  But 
while  this  Is  so,  yet  if  the  bill  of  exceptions 
shows  that  the  appellant  excepted  to  the 
ruling  of  the  court  in  admitting  the  testi- 
mony of  witnesses,  such  a  ruling  Is  properly 
preserved  for  review,  when  presented  by  a 
bill  of  exceptions.  Cincinnati,  Indianapolis 
&  Western  Railway  Co.  v.  People,  supra. 
Here  the  representative  of  appellees,  who 
made  the  contract  with  Glennle  on  January 
31,  1899,  states  that  Glennle  told  him  that 
he  was  the  manager  of  the  hotel.  Other  wit- 
nesses testified  that,  when  they  went  to  the 
hotel,  Glennle  told  them  that  be  was  the 
manager  of  the  hotel.  Thto  testimony  was 
objected  to  by  the  appellant,  and,  the  objec- 
tion being  overruled,  exception  was  taken  to . 
the  ruling  of  the  court  It  is  tme^  as  a  gen- 
eral proposition,  that  "an  agency  cannot  be 
proven  by  the  mere  statement  of  the  alleged 
acent"  Rawson  v.  Ourtlss,  19  111.  456; 
Maxey  v.  Heckethom,  44  111.  437;  Whiteside 
V.  Margarel,  51  111.  507.  But  we  regard  it 
as  Immaterial  in  the  present  case  whether 
or  not  this  class  of  testimony  was  competent 
or  was  properly  admitted,  for  the  reason 
that  there  was  other  evidence  tending  to 
show  that  Glennle  had  authority  to  repre- 
sent the  appellant  company.  We  have  held 
that,  where  a  cause  is  tried  before  the  court 
without  a  jury  and  there  is  enough  other 
testimony  of  unquestioned  competency  suffi- 
cient to  sustain  the  finding  of  the  court,  it 
will  not  be  disturbed,  notwithstanding  the 
fact  that  Incompetent  evidence  has  been  re- 
ceived, because  the  same  harmful  and  erro- 
neous effect  does  not  follow  as  when  the  ad- 
mission of  such  evidence  Is  before  a  jury. 
Schroeder  v.  Harvey,  75  111.  638;  Pardridge 
V.  Ryan,  134  111.  247,  25  N.  E.  627;  Palmer  v. 
Meriden  Britannia  Co.,  188  lU.  508,  59  N.  B. 
247;  Iroquois  Furnace  Co.  v.  Elphicke,  200 
111.  411.  66  N.  E.  784.  Here  it  appeared  from 
the  evidence  that  Glennle  had  been  manager 
of  the  hotel  up  to  a  late  period  In  1898,  and 
although,  after  May,  1898,  the  by-laws  of  the 
hotel' company  were  so  changed  as  to  make 
the  president  the  manager,  yet  after  their 
change  Glennle  was  still  retained  in  the 
hotel  as  a  sort  of  assistant  manager  under 
the  president.  The  proof  tends  to  show  that 
prior  to  January  31,  1899,  when  the  present 
contract  was  made,  there  had  been  transac- 
tions between  the  appellees  and  Glennle  as 
manager  of  the  hotel.  When  the  contract 
was  made,  he  was  in  the  hotel  giving  orders, 
drawing  checks,  and  acting  as  one  having 
authority  to  represent  the  hotel.  He  sat  at 
the  desk  in  the  private  office  of  the  hotel. 
He  drew  checks,  he  gave  orders  to  the  em- 
ployes of  the  hotel,  and  in  every  way  ap- 
peared to  one  having  business  with  the  hotel 
company  as  being  authorized  to  act  for  the 
latter.  He  called  clerks  employed  In  the 
hotel  Into  Its  private  office  and  gave  them 
orders.  It  appears  from  the  testimony  in- 
troduced by   the  appellant  Itself  ^hat^a. 
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president  of  the  hotel  company  engaged 
Glennle  to  render  It  servlcea  at  the  hotel,  and 
to  assist  the  president  In  his  management, 
and  to  exercise  superintendence,  and  that 
his  position  continued  to  the  end  of  1899. 
These  and  other  circomstances  which  might 
be  mentioned  show  that  there  was  other  tes- 
timony, independently  of  the  statement  of 
witnesses  who  beard  Glennie  say  that  he 
was  manager,  tending  to  establish  the  con- 
clusion that  he  had  the  authority  to  contract 
with  the  appellees  In  reference  to  the  matter 
here  In   controversy. 

It  Is  true  that  the  hotel  company  moyed 
the  court  to  strike  the  testimony  of  the 
appellees  from  the  flies  and  to  find  the  issues 
for  the  defendant  for  certain  reasons  which 
.  bear  upon  questions  of  fact  only,  as  Is  showa 
in  the  statement  preceding  this  opinion. 
Where  the  appellant  submits  to  the  trial 
court,  to  be  marked  as  "Held"  or  "Kefused," 
a  proposition  that  the  finding  should  be  for 
the  defendant,  such  submission  is  in  the 
nature  of  a  demurrer  to  the  evidence,  and 
preserves  for  the  court  of  review  the  question 
of  law  whether  the  evidence  tends  to  show  a 
right  to  recover.  First  Nat  Bank  v.  North- 
western Nat  Bank,  152  HI.  296,  38  N.  B.  739, 
26  L.  R.  A,  289,  43  Am.  St  Rep.  247;  Smith 
V.  Billings,  169  111.  294,  48  N.  E.  683;  Hogan 
T.  Stophlet  179  111.  150,  53  N.  E.  604,  44  L.  R. 
A.  809.  We  are  of  the  opinion  that  the  evi- 
dence does  tend  to  show  a  right  to  recover  on 
the  part  of  the  appellees,  and  therefore  there 
was  no  error  committed  by  the  trial  coivt 
in  overruling  the  motion  to  strike  the  testi- 
mony of  the  appellees  from  the  case  and  find 
the  Issues  for  the  appellant  It  is  true,  also, 
that  the  appellant  asked  the  court  to  make 
certain  special  findings  of  fact  which  are  set 
forth  in  the  statement  preceding  this  opinion, 
and  that  the  court  refused  to  make  such 
findings.  There  was  no  error  in  this  action 
of  the  comt.  We  have  held  that  the  practice 
act,  which  authorizes,  in  cases  tried  without 
A  Jury,  propositions  of  law  to  be  submitted 
to  be  held  or  refused,  does  not  provide  that 
propositions  of  fact  may  be  so  submitted; 
and  that  such  propositions  of  fact  should  be 
refused  by  the  court  Field  v.  Crawford,  146 
111.  136,  84  N.  E.  481.  In  First  Nat  Bank  y. 
Northwestern  Nat  Bank,  supra,  we  said 
(page  301  of  152  111.,  page  739  of  38  N.  E.  [26 
L.  R.  A.  289,  43  Am.  St  Kep.  247]):  "The 
statute  does  not  contemplate  that  under  the 
Cloak  of  written  propositions  of  law,  a  party 
litigant  shall  have  the  right  to  call  upon  the 
court  to  find  in  his  or  its  favor,  seriatim,  all 
the  special  or  particular  facts  involved  in  the 
evidence;  and,  dehors  the  statute,  it  is  not  a 
eommon-law  function  of  a  Judge,  in  a  com- 
mon-law  action,  to  make  special  findings  of 
fact"  See,  also,  Smith  ▼.  Billings,  169  111. 
29-1,  43  N.  B.  683;  Order  of  Foresters  T. 
Schweitzer,  171  111.  325,  49  N.  E.  506. 

Second.  The  record  in  the  present  case 
shows  that  no  exception  was  taken  to  the 
finding  or  judgment  <A  the  trial  court  and 


preserved  by  a  bill  of  exceptions.  It  Is  true 
that,  in  entering  up  the  judgment,  the  derk 
puts  a  recitation  in  the  body  of  the  Judgment 
that  the  flbdlng  and  Judgment  of  the  court 
and  the  overruling  of  a  motion  for  new  trial 
were  excepted  to.  But  such  recital,  inserted 
by  the  clerk  in  tlie  record  immediately  fol- 
lowing the  Judgment,  to  the  effect  that  such 
exception  was  taken,  cannot  be  regarded 
as  a  part  of  the  record.  Where  such  an  ex- 
ception Is  taken,  it  can  only  be  made  a  part 
of  the  record  by  embodying  it  in  the  bill  of 
exceptions,  and  here  it  is  not  embodied  in  the 
bin  of  exceptions.  We  have'held  in  a  num- 
ber of  cases  that  we  cannot  consider  assign- 
ments of  error  which  question  the  finding 
and  Judgment  of  the  lower  court  in  cases 
tried  without  a  Jury,  as  authorized  by  section 
60  of  the  practice  act  (Hurd's  Rev.  St  1903, 
p.  1408),  unless  exceptions  thereto  have  been 
duly  taken  and  preserved  by  a  bill  of  excep- 
tions, and  that  a  recital  to  that  efCect  by  the 
derk  In  the  record  is  not  sufficient  Martin 
V.  Foulke,  114  III.  206,  29  N.  E.  683;  Gould  v. 
Howe,  127  111.  251,  19  N.  E.  714;  Bast  St 
Louis  Street  Railroad  Co.  v.  Cauley,  148  111. 
490,  36  N.  E.  106;  Firemen's  Ins.  C!o.  v.  Peck, 
126  111.  493,  18  N.  E.  7S2;  Bailey  r.  Smith. 
168  111.  84,  48  N.  E.  76.  In  tb«  case  at  bar 
the  finding  and  Judgment. are  not  mentioned 
In  the  bill  of  exceptions.  It  follows  that 
there  is  no  question  of  law  or  fact  before 
this  court  for  review  under  appellant's  as- 
signment of  errors,  except  so  far  as  is  here- 
inafter stated.  Where  the  bill  of  exertions 
In  a  case  fails  to  show  that  any  motion  was 
made  for  a  new  trial,  and  that  an  exception 
was  taken  if>  the  action  of  the  court  in  over- 
ruling the  motion,  no  reversal  of  the  Judg- 
ment can  be  had.  It  is  not  sufficient  that 
the  transcript  of  the  record,  as  made  up  by 
the  clerk,  shows  that  such  motion  was  made 
and  overruled,  and  that  an  exception  was 
taken.  ,  James  v.  Dexter,  113  111.  654;  Sands 
V.  Kagey,  150  111.  109,  39  N.  E.  956;  Bailey  v. 
Smith,  168  Dl.  84,  48  N.  E.  75;  Union  Ins.  Co. 
V.  Crosby,  172  111.  337,  60  N.  E.  200. 

It  is,  however,  claimed  on  the  part  of  the 
appellant  that  here  the  suit  was  against  two 
defendants,  to  wit,  the  Grand  Pacific  Hotel 
Company  and  Albert  E.  Glennie,  and  that  the 
Judgment  below  was  against  the  Grand  Pacif- 
ic Hotel  Company,  the  present  appellant 
alone,  and  that  the  suit  was  not  dismissed  as 
to  Albert  E.  Glennie.  Hence  it  is  claimed 
that  the  Judgment  is  erroneous,  inasmuch  as 
it  should  have  been  against  both  defendants 
or  none,  whether  the  liability  was  joint  or 
Joint  and  several.  It  ia  undoubtedly  the  gen- 
eral rule  that,  where  two  defendants  are  sued 
Jointly  and  served  with  process,  it  is  error  to 
render  final  Judgment  against  one  of  them 
without  disposing  of  the  case  as  to  the  other. 
RusseU  ▼.  Hogan,  1  Scam.  662;  Dow  v.  Rat- 
Ue,  12  III,  373;  Brlggs  v.  Adams,  31  111.  480; 
Harbour  v.  White.  37  111.  104;  Felsenthal  v. 
Durand,  86  III.  280;  Potter  v.  Grombeck^  117 
IlL  404,  7  N.  B.  68%  la  Fcdsea^al  ;!^  Du- 
Digitized  by  VjOOQIC 


nu 


GBAND  PACIFIO  HOTliL  CO.  r;  PINKBBTON. 


4S:i 


land,  Bopra,  It  was  held  that  "in  actions  on 
contracts  against  several,  where  ail  are 
served  with  process,  the  judgment  must  be 
against  all  or  none,  anless  some  of  the  de- 
fendants make  a  personal  defense,  as,  In- 
£euic7.  lunacy,  banlcniptcy,  and  the  like." 
The  Judgment  in  this  case  Is  said  to  be  erro- 
neous because,  as  is  claimed  by  the  apiiei- 
lant,  there  was  no  dismissal  of  the  suit  as  to 
Glennie,  and  Judgment  was  rendered,  wltb- 
out  disposing  of  the  snlt  as  to  Olennle, 
against  the  Grand  Padflc  Hotel  Company 
alone.  It  is  furthermore  contended  that  the 
rule  that  an  exception  to  the  finding  and 
judgment  must  be  preserved  by  a  bill  of  ex- 
ceptions has  no  application  in  the  present 
case  upon  the  groimd  that  the  defect  in  the 
judgment,  as  above  indicated,  appears  upon 
tbe  face  of  the  record.  The  rule  undoubt- 
edly is  that,  where  there  are  errors  of  law 
which  appear  on  the  face  of  the  record  as 
properly  made  up  by  the  clerk,  it  is  uxt- 
necessary  that  an  exception  to  the  finding 
and  judgment  of  the  court  should  be  pre- 
served in  the  bill  of  exceptions.  Where 
error  appears  upon  the  face  of  the  judgment 
itself,  no  exertion  to  the  judgment  is  neo- 
essary  to  be  presecved  by  a  bill  of  exceptions. 
People  T.  Chicago  &  Northwestern  Railway 
Co.,  aoo  IlL  289,  65  N.  B.  676;  McChesney  t. 
City  of  Chicaiw.  161  IlL  807,  87  N.  B.  872; 
Jones  T.  Village  of  Mllford.  208  lU.  621.  70 
N.  B.  698;  Wiggins  Ferry  Co.  v.  People, 
101  lU.  446.  The  record  has  been  said  to 
consist,  in  a  suit  at  law,  of  the  process, 
BherUTs  return,  the  declaration,  pleas,  de- 
mnrter,  if  there  Is  any,  and  any  judgment 
npon  demurrer  or  other  judgment,  interlocu- 
tory or  final.  Van  Cott  ▼.  Sprague,  5  lU. 
App.  99.  The  claim  here  is  that,  according 
to  the  showing  of  the  record,  Glennie  was 
■erved  with  process,  as  well  as  the  Grand 
Fadflc  Hotel  Company,  and  filed  a  plea,  and 
that  the  record,  consisting  of  the  process,  the 
pleadings,  and  the  judgment,  shows  that  the 
Judgment  was  defective  by  reason  of  having 
been  tendered  against  the  appellant  alone, 
without  a  dismissal  of  the  suit  as  to  Glennie. 
The  law  npon  this  subject,  as  contended 
for  by  the  appellant,  may  be  admitted  to  be 
correct;  bst  we  do  not  consider  that  the 
showing  of  the  record  is  such  as  appellant 
claims  it  to  be.  It  is  conceded  that.  If  the 
suit  was  actnally  dismissed  as  to  Glennie, 
the  Judgment  was  properly  rendered  against 
the  appellant  alone.  Here  the  suit  oonld  be 
properly  dismissed  as  to  Glennie  and  re- 
tained as  to  the  appellant  because  Glennie 
was  really  and  In  fact  an  unnecessary  party, 
nnder  the  theory  upon  which  the  case  was 
tried  In  bdulf  of  the  appellees.  If  Glainle 
was  the  manager  of  the  hotel  company,  and 
had  authority  to  make  the  contract  with  ap- 
pellees as  the  representative  of  the  appellant, 
then  the  appellant  was  liable  because  of  the 
act  of  Glennie  as  its  agent,  and  Glennie  was 
an  unnecessary  party  to  the  suit  The  rale 
that,  in  order  to  recover  in  an  action  ex 
75  N.E.— 28 


contractu,  a  cause  of  action  must  be  estati- 
lished  against  all  of  the  defendants,  and 
that  a  dismissal  or  discontinuance  as  to 
one  codefendant  effects  a  discontinuance  as 
to  the  entire  action,  so  as  to  make  a  Judg- 
ment against  the  remaining  defendant  or  de- 
fendants erroneous,  is  subject  to  certain  re- 
ceptions. One  of  these  exceptions  Is  that, 
whenever  a  defendant  gives  in  evidence  mat- 
ter which  is  in  bar  to  the  action  against 
himself  only,  and  of  which  the  other  defend- 
ant cannot  take  advantage,  judgment  may  be 
for  such  defendant  and  against  the  other. 
The  most  common  illustration  of  this  excep- 
tion is  where  a  defense  is  interposed  which 
is  personal  to  the  defendant  who  makes  it, 
such  as  infancy,  coverture,  lunacy,  bankrupt- 
cy, and  the  like.  Another  exception  is  where 
one  is  Joined  as  a  defendant  in  the  action 
who  is  an  unnecessary  or  improper  party. 
Mayer  v.  Brensinger,  180  111.  110.  64  N.  B. 
159,  72  Am.  St  Rep.  196,  and  cases  there 
cited. 

The  question  then  arises  whether  or  not 
the  suit  was  actually  dismissed  as  to  Glennie, 
or  whether  there  was  an  agreement  or 
understanding  between  the  parties  that  it 
should  be  treated  as  a,  suit  against  the  ap- 
pellant alone.  The  Judgment  of  September 
26,  1003,  recites  that  on  "agreement  of  the 
parties  hereto  this-  cause  is  submitted  to  the 
court  for  trial  without  a  Jury  to  try  the 
issues  as  to  the  defendant  Grand  Pacific 
Hotel  Company  only."  If  this  recital  is 
true,  then  by  agreement  between  the  parties 
the  suit  was  tried  as  a  suit  against  the  ap- 
pellant alone. 

It  is  further  claimed,  however,  on  the  part 
of  the  appellant  that  a  new  judgment  was 
entered  on  January  25,  1004,  modifylug  and 
amending  the  judgment  of  Septembei;  26, 
1903.  The  only  substantial  diflerempe  l)e- 
tween  the  Judgment  of  September  26,  1903, 
and  that  of  January  25,  1904,  is  that  this 
recital  as  to  the  agreement  of  the  parties  is 
left  out  in  the  latter  judgment  Both  .Judg- 
ments are  against  the  appellant  alone,  and 
both  judgments  are  for  the  same  amount 
Applying  the  rule  that  where  a  defect  ap- 
pears on  the  face  of  the  judgment  itself,  it 
may  be  assigned  as  error  in  the  reviewing 
court  the  question  arises  whether  the  Judg- 
ment of  January  26,  1904,  was  correct  In  its 
amendment  of  the  judgment  of  September 
26,  1908,  in  leaving  out  a  recital  of  the  agree- 
ment already  mentioned.  The  judgment  of 
January  25,  1904,  recites  that  the  action  of 
lAe  court  in  amending  the  judgment  of  Sep- 
tember 26,  1903,  is  baaed  upon  an  inspec- 
tion by  the  court  bf  the  bill  of  exceptions, 
filed  on  September  30,  1903,  and  of  a  minute 
made  by  the  clerk  npon  his  minute  boolc 
The  bill  of  exceptions  and  the  minute  upon 
the  minute  book  of  the  clerk  do  not  Justify 
the  amendment  of  the  Judgment  of  Septem- 
ber 26,  1903,  in  the  respect  indicated.  The 
bin  of  exceptions  shows  that,  when  the  trial 

commenced,  the  attorney  of.  the  Gran 
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Hotel  Company  announced  that  the  Question 
was  "the  amount  of  service  that  was  ren- 
dered," and  the  attorney  of  the  appellees 
made  the  following  announcement:  "We 
will  dismiss  the  case  without  prejudice  as  to 
Glennie  and  proceed  as  to  the  Grand  Pacific 
Hotel  Company."  This  announcement  of 
counsel  for  the  appellees  amounted  substan- 
tially to  a  dismissal  of  the  cause,  although 
the  clerk  and  the  court  failed  to  enter  a 
formal  order  of  dismissal  In  accordance  with 
the  announcement.  Subsequently,  however, 
the  case  was  tried  as  though  the  only  de- 
fendant interested  was  the  appellant  com- 
pany. When  the  testimony  on  the  part  of 
the  defense  was  closed,  the  recitation  In  the 
bill  of  exceptions  is,  "The  defendant  here 
rested,"  eihowlng  that  only  one  defendant 
was  regarded  as  having  Introduced  testi- 
mony. The  bill  of  exceptions  shows  that,  on 
September  26,  1903,  appellant  made  a  motion 
to  set  aside  the  finding  of  the  court  and  to 
arrest  Judgment,  and  its  motion  was  entitled 
as  follows:  "William  A.  Pinkerton  and 
Bobert  A.  Pinkerton,  Doing  Business  nnder 
the  Style  of  Pinkerton  National  Detective 
Agency,  Plaintiffs,  v.  Grand  Pacific  Hotel 
Company,  Defendant,"  showing  that  the  ap- 
pellant regarded  the  suit  as  a  suit  against 
the  hotel  company  alone.  Again,  on  June 
22,  1903,  the  appellant  made  a  motion  to 
strike  the  testimony  of  the  plaintifCs  from 
the  case  and  to  find  the  Issues  for  the  de- 
fendant, and  entitled  the  motion  In  the  same 
way  above  Indicated;  that  is,  as  being  a  suit 
against  the  Grand  Padflc  Hotel  Company 
alon& 

Again,  on  December  22,  1902,  the  appellees 
filed  a  bill  In  the  superior  court  against  the 
Grand  Pacific  Hotel  Company  alone,  as  de- 
fendant, setting  up  the  facts  as  to  the  dis- 
missal of  the  suit  at  law  for  want  of  pros- 
ecution on  October  4,  1902,  and  the  other 
facts  as  to  the  submission  of  the  cause  for 
trial  to  the  court  without  a  Jury,  and  its  be- 
ing taken  under  advisement,  etc.,  and  pray- 
ing that  the  court  of  chancery,  to  whom  the 
bill  was  addressed,  should  set  aside  and  va- 
cate the  said  judgment  of  dismissal,  so  en- 
tered on  October  4,  1902.  This  bill  was  de- 
murred to,  and  the  demurrer  was  sustained, 
and  the  bill  was  dismissed.  The  motion  In 
arrest  of  Judgment  made  by  the  Grand  Pa- 
cific Hotel  Company  set  out  this  bill,  and  the 
demnrrer,  and  the  decree  of  the  court  sus- 
taining the  demurrer  and  dismissing  the  bill, 
and  urged  it  as  res  Judicata,  claiming  that 
the  qnestlon  as  to  whether  the  order  of  dis- 
missal of  the  snlt  for  want  of  prosecution 
should  be  set  aside  bad  been  passed  upon 
and  decided  by  the  chancery  court,  and 
therefore  that  the  law  court  had  no  Juris- 
diction to  set  aside  that  order.  The  general 
rule  Is  that  a  plea  of  former  adjudication 
must  show  that  the  two  actions  were  be- 
tween the  same  parties.  9  Ency.  of  PI.  & 
Pr.  p.  626.  The  judgment  against  one  of 
the  obligors  In  a  joint  and  several  bond  U  no 


bar  to  an  action  against  the  oilier  obligor, 
and,  wbere  a  plea  of  former  judgment  con- 
tains an  averment  that  it  Is  between  the 
same  parties,  a  Judgment  against  one  of  the 
parties  is  no  bar  to  an  action  against  the 
others.  Sbuster  v.  Perkins,  47  N.  C.  Z17. 
If,  as  Is  now  claimed  by  the  appellant,  the 
suit  was  a  suit  against  the  Grand  Pacific 
Hotel  Company  and  Glennie  at  the  time  tbe 
motion  in  arrest  of  Judgment  was  made, 
then  the  decree  In  the  chancery  suit  could 
not  be  set  up  as  a  former  adjudication,  or 
as  res  judicata,  because  the  chancery  salt 
was  between  appellees  and  the  Grand  Pa- 
cific Hotel  Company  alone.  By  seeking  to 
use  the  decree  In  a  suit,  where  appellant 
alone  was  a  party  defendant  as  a  former 
adjudication  or  res  Judicata,  the  appellant 
admitted  that  the  pending  suit  at  law  was 
against  the  appellant  alone.  It  Is  not  to  be 
presumed  that  counsel  for  appellant  would 
set  up  In  a  suit  at  law  against  two  defendants 
a  decree  In  chancery  which  had  been  render- 
ed in  a  chancery  suit  where  only  one  of 
such  defendants  was  a  party.  Without  go- 
ing further  into  detail,  the  case  was  tried  all 
the  way  through  upon  the  theory  that  It  was 
a  suit  against  the  Grand  Pacific  Hotel  Com- 
pany alone. 

Again,  the  action  of  the  court  in  amending 
the  Judgment  of  September  28,  1903,  was 
based  upon  a  minute  made  by  the  clerk  In  his 
minute  book.  When  that  minute,  as  It  ap- 
pears In  the  record.  Is  examined.  It  shows 
that  the  entry  there  made  was  as  follows: 
"By  agreement,  order  of  July,  and  appeal 
entered  July  25,  1903,  vacated;  court  to  try 
the  Issues  as  to  defendant  Grand  Pacific 
Hotel  Company  only."  This  minute  of  the 
clerk  was  a  minute  that  the  agreement  made 
was  to  try  the  suit  against  the  Grand  Pacific 
Hotel  Company  only.  It  follows  that  the 
Judgment  of  January  25,  1904,  shows  upon 
Its  face,  that  It  was  based  upon  a  bill  of  ex- 
ceptions and  upon  a  minute  of  the  cleric, 
both  of  which,  when  examined,  establish  the 
recital  made  In  the  judgment  of  September 
26,  1903,  as  a  correct  and  true  recital. 

For  the  foregoing  reasons,  we  are  of  the 
opinion  that  this  cause,  under  the  facts, 
should  be  treated  as  a  suit  against  the  Grand 
Pacific  Hotel  Company  alone.  It  would 
surely  be  unjust  to  make  the  appellees  suffer 
for  the  neglect  of  tbe  court  officials  to  prop- 
erly enter  an  order  dismissing  the  suit,  when 
as  a  matter  of  fact  the  attorneys  of  tiie  ap- 
pellees ordered  It  to  be  dismissed. 

Third.  It  is  claimed  on  the  part  of  the 
appellant  that  the  court  below  erred  In 
overruling  Its  motion  in  arrest  of  Judgment 
This  motion  in  arrest  of  judgment  was  made 
<m  September  26,  1903,  and  appears  In  the 
bill  of  exceptions,  dated  September  30,  1903. 
As  a  motion  In  arrest  of  judgment  It  was 
properly  overruled  by  the  court  because  It 
was  not  based  upon  anjrthlng  that  ap[)eared 
upon  the  face  of  the  record.  A  judgment  Is 
never  arrested,  except  for  some  Intrinsic 
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cause  apparent  upon  the  face  of  tbe  record. 
Evans  y.  Lohr,  2  Scam.  611.  In  Jones  v. 
People,  53  111.  366,  we  said:  "On  the  point 
that  the  court  erred  In  refusing  to  arrest 
the  Judgment,  It  will  be  remembered  that 
such  a  motion  Is  never  proper  or  allowable, 
except  for  some  Intrinsic  defect  in  the  rec- 
ord." Here  the  reasons  assigned  for  the 
motion  in  arrest  of  Jndgment  were  that  a 
bill  in  chancery  had  been  filed  In  an  equity 
court,  asking  that  the  order  dismissing  the 
cause  be  set  aside,  and  that  the  bill  had 
been  demurred  to,  and  the  demurrer  to  It 
bad  been  sustained,  and  the  bill  dismissed 
for  want  of'  equity.  The  facts  thus  set  ap 
in  support  of  the  motion  in  arrest  appeared 
dehors  the  present  record,  and  no  defect  ap- 
pearing upon  the  record  of  the  present  suit 
was  set  up  as  a  reason  In  support  of  the  mo- 
tion In  arrest 

If  the  motion  be  r^arded  as  a  motion  for 
a  new  trial.  Improperly  called  a  motion  in 
arrest  of  Judgment,  there  was  still  no  error  In 
overruling  it  It  simply  challenged  the  ac- 
tion of  the  court  In  entering  the  order  of  De- 
cember 11,  1002,  amending  the  record,  and  In 
entering  the  order  of  June  20,  1903,  setting 
aside  the  former  order  of  October  4,  1902, 
dismissing  the  cause.  In  entering  the  two 
'orders  In  question,  the  court  considered  and 
tried  questions  of  fact  dehors  the  record. 
It  was  therefore  necessary  for  the  appellant, 
if  it  wished  to  bring  for  review  before  this 
court  the  action  of  the  court  in  entering  those 
two  orders,  to  take  exceptions  at  the  times 
when  they  were  entered,  and  preserve  those 
exceptions  by  a  bill  of  exceptions.  This  was 
not  done.  "A  motion  for  a  new  trial  is  de- 
signed to  bring  in  review  before  the  trial 
court  the  occurrences  of  the  trial,  and  to  pre- 
sent for  consideration  alleged  errors  during 
the  course  of  the  trial.  Alford  v.  Dannen- 
berg,  177  111.  831,  52  N.  E.  485.  Motions  upon 
the  pleadings  and  other  matters  arising  be- 
fore the  trial  is  actually  entered  upon  fur- 
nish no  basis  for  the  motion  for  a  new  trial. 
•  •  •  A  new  trial  will  not  be  granted  on 
account  of  errors  or  defects  In  the  plead- 
ings. Errors  in  rulings  on  demurrers  and 
motions  relating  to  the  pleadings  may  be  re- 
viewed on  exceptions  without  a  motion  for  a 
new  trial.  Such  errors  of  law  are  not 
grounds  for  a  new  trial."  Guyer  v.  Daven- 
port, Rock  Island  &  Northwestern  Railway 
Co.,  196  111.  370,  63  N.  B.  732;  14  Ency.  of 
PL  ft  Pr.  827-829;  16  Am.  ft  Eng.  Ency.  of 
Law  (2d  Ed.)  610,  611.  A  bill  of  exceptions 
should  be  presented  and  signed  at  the  term 
at  which  Judgment  is  rendered,  except  in 
cases  where  counsel  consent,  or  the  judge, 
by  an  entry  on  the  record,  directs  that  it  may 
be  prepared  in  vacation  and  signed  nunc  pro 
tnnc.  The  questions  arising  in  a  suit  before 
tbe  submission  of  the  cause  to  the  Jury,  or,  in 
case  of  a  waiver  of  a  Jury,  before  the  hearing 
by  the  court,  are  to  be  determined  summarily 
by  tbe  conrt,  and  the  court's  rulings  thereon 


must  be  preserved  by  a  bill  of  exceptions, 
settled  at  the  term  when  they  were  made,  or 
upon  time  allowed  by  the  court,  and  matters 
relating  thereto  will  be  expunged  from  the 
bin  of  exceptions,  presented  and  signed  at  a 
subsequent  term,  although  the  rulings  were 
assigned  as  reasons  for  a  new  trial  and  the 
motion  for  new  trial  was  continued  to  such 
term.  Guyer  v.  Davenport.  Rock  Island  ft 
Northwestern  Railway  Co.,  supra.  So,  in  the 
case  at  bar,  the  order  entered  by  the  court  on 
December  11,  1902,  amending  the  record  by 
showing  certain  proceedings  which  had  been 
omitted  through  "error  and  mlsprisal,"  was 
based  upon  matters  of  fact  outside  of  the 
record  brought  to  the  attention  of  the  court, 
and,  if  the  appellant  desired  a  review  of  the 
action  of  the  court  In  entering  that  order,  it 
should  have  excepted  at  the  time  it  was  so 
entered,  and  preserved  its  exceptions  by  a  bill 
of  exceptions,  settled  at  the  term  at  which 
that  order  was  entered,  or  within  a  time  then 
allowed  by  the  court  for  that  purpose.  The 
same  is  true  as  to  the  order  of  June  20, 1903. 
This  course  was  not  pursued  by  the  appellant, 
and  therefore  the  matters  relating  to  the  en- 
try of  those  orders  have  been  improperly  em- 
bodied in  the  bill  of  exceptions,  presented  and 
signed  at  a  subsequent  term,  to  wit,  on  Sep- 
tember 30,  1903. 

In  addition  to  what  has  been  said  above, 
after  this  cause  was  reinstated,  the  appellant 
appeared  and  took  part  in  the  proceedings, 
as  appears  from  the  recitation  of  facts  al- 
ready made.  It  thereby  waived  its  right  to 
except  to  the  order  of  the  court  reinstating 
the  cause.  After  the  cause  was  reinstated 
the  appellant  should  not  have  appeared  at  all, 
or,  at  most,  should  have  confined  Itself  to  the 
resistance  of  any  action  proposed  by  the  ap- 
pellees. Prall  v.  Hunt,  41  111.  App.  140.  In 
Herrington  v.  McCoUum,  73  111.  476,  where  a 
cause  which  had  been  dismissed  was  rein- 
stated, and  the  parties  appeared  at  all  sub- 
sequent proceedings,  and  followed  the  case 
to  the  Supreme  Com-t,  and  made  no  objection 
that  the  case  was  reinstated  without  notice 
until  after  the  case  was  remanded  from  the 
Supreme  Court,  It  was  held  the  right  to 
raise  that  objection  was  waived ;  and  it  was 
there  said  (page  479) :  "The  court  unques- 
tionably had  jurisdiction'  of  the  subject- 
matter  of  litigation,  and  it  has  never  been 
questioned  that  parties  may  so  far  control 
Jurisdiction  over  their  own  persons,  In  such 
a  case,  as  to  confer  upon  the  court  the  right 
to  proceed,  by  voluntarily  entering  an  ap- 
pearance. The  defendants,  to  avail  of  the 
right  to  question  the  Jurisdiction  of  the  court 
when  the  case  was  reinstated,  should  either 
have  not  appeared  at  all  or  limited  their  ap- 
pearance to  the  objection  against  the  juris- 
diction of  the  court." 

For  the  reasons  above  stated,  the  judgment 
of  the  Appellate  Court  Is  aflSrmed. 

Judgment  affirmed. 
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(217  111.  «7) 

ELGIN.  A.  A  8.  TRACTION  CO.  ▼.  WIL- 
SON. 

(Snpreme  Court  of  Illinob.    Oct.  24,  1905.) 

1.  OaBBIEBS— COIXISION— IRJTJBT  TO  PASSER- 
OBB. 

In  an  action  against  a  carrier  tor  injuries 
to  a  paasenger,  evidence  of  collision  between 
trains,  without  any  contributory  negligence  on 
the  part  of  the  passenger,  authorizes  recovery. 

[Ed.  Note. — For  cases  in  point,  see  vol.  0, 
Cent.  Dig.  Carriers,  |  1287.] 

2.  Samb-'Keouobnce. 

Where  the  evidence  showed  that  a  passen- 
ger was  Injured  by  the  failure  of  a  railroad 
company  to  keep  a  main-track  switch  locked 
or  guarded,  so  as  to  prevent  it  from  being  im- 
properly thrown,  whether  this  was  actionable 
negligence  is  a  question  for  the  jury. 

8.  Sake— ToBT  Of  Thibd  Pebson. 

That  a  passenger  was  injured  by  the  tort 
of  a  third  person  does  not  relieve  the  carrier 
from  liability  for  its  failure  to  nse  due  care 
which  gave  an  opportunity  to  such  person  to 
commit  the  act. 

[Ed.  Note. — For  cases  in  point,  me  toL  9, 
Cent.  Dig.  Carriers,  {  1126.] 

4.  Saux— Evidence. 

In  an  action  for  injuries  to  a  passenger, 
where  it  is  alleged  that  the  train  was  running 
at  a  dangerous  speed,  the  condition  of  the  cars 
after  the  collision  may  be  shown. 

is.  Damages— PLEADtNO — ^Vabiance. 

Proof  that  one  of  plaintiff's  legs  was  broken 
and  an  elbow  injured  is  no  variance  from  an 
allegation  that  divers  bones  of  her  body  were 
broken. 

6.  Evidence— Opinion  of  Expebt. 

It  is  not  proper  to  permit  a  medical  expert 
to  give  an  opinion  based  on  the  testimony  aa 
he  has  construed  it  from  having  heard  it 

[Ed.  Note. — For  cases  in  point,  see  vol.  20, 
Cent.  Dig.  Evidence,  §  2367.] 

7.  Damages— Fbioht. 

Where  plaintiff  claims  that  neurasthenia 
was  brought  about  by  injuries  received  In  a 
collision,  and  defendant's  witnesses  testified 
that  it  might  have  been  occasioned  by  other 
causes,  plaintiff,  on  cross-examination,  may 
ohow  that  it  might  have  been  caused  by  sudden 
fright  and  terror,  where  she  waa  physically 
injured  at  the  time  of  such  fright 

8.  Tbiai.— Abgument  of  Counsei,. 

Where,  in  an  action  for  a  collision  caused 
by  an  unguarded  switch,  there  was  evidence 
that  the  switchman  was  watching  a  ball  game, 
and  the  boy  who  threw  the  switch  testified  that 
it  was  not  locked,  an  argument  by  plaintiff's 
counsel,  based  on  the  alleged  negligence  of  the 
defendant,  was  proper. 

9.  Samb— Taking  Fiaadings  to  Jukt  Room. 

It  is  not  reversible  error  to  allow  the  Jury 
to  take  the  pleadings  to  the  jury  room. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  |  734.] 

10.  APPEAI/— ESTOPPEI,  to  AlI/EGE  Bbbob. 
Any  error  in  allowing  the  jury  to  take  the 

declaration,  containing  counts  to  which  de- 
murrers had  been  sustained,  to  the  jury  room, 
is  not  ground  for  reversal,  where  appellant's 
counsel  declined  appellee's  offer  to  remove  the 
objectionable  connt 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Natalie  Wilson  against  the  Elgin, 
Aurora  &  Southern  Traction  Company.   Judg- 


ment for  plalntur  wac  affirmed  by  tbe  Appel- 
late Court,  and  defendant  appeals.    AflElrmed. 

Hopkins  &  Scott  and  John  A.  Russell,  for 
appellant  Waltef  B.  Healy  and  Murphy  & 
Alschuler,  for  appellee. 

BOGGS,  J.  A  Judgment  In  the  sum  of 
$3,000,  entered  in  the  circuit  court  of  Kane 
county  in  favor  of  the  appellee  and  against 
the  appellant  company  for  damages  arising 
from  a  personal  injury,  was  affirmed  in  tbe 
Appellate  Court  for  the  Second  District  This 
Is  an  appeal  from  the  Judgment  of  affirmance. 

The  trial  court  did  not  err  in  refusing  to 
direct  a  peremptory  verdict  for  the  appellant 
company. 

On  August  2,  1002,  a  game  of  baseball  waa 
being  played  in  the  park  along  the  line  of  the 
appellant  company's  railroad,  about  two  and 
one-half  miles  from  the  city  of  Elgin,  and 
about  the  same  distance  from  the  city  of  Dun- 
dee. The  company  maintained  a  switch  at 
the  park,  and  bad  transported  a  number  of 
passengers  from  Elgin  and  Dundee  to  witness 
the  game.  The  cars  on  which  such  passen- 
gers had  been  carried  were  run  in  upon  the 
switch,  there  to  remain  until  after  the  game, 
then  to  be  used  for  the  reception  and  return 
of  the  patrons  of  the  game  to  their  homes. 
The  regular  half-hourly  service  of  other  cars 
of  the  company  was  maintained  along  the 
main  track  to  Carpentersville.  One  George 
L.  March,  an  employ^  of  the  appellant  com- 
pany, was  in  charge  of  the  switch  on  that 
day.  After  all  of  the  cars  that  were  used  in 
conveying  patrons  of  the  ball  game  had  ai^ 
rived  and  had  been  placed  on  the  switch, 
March  closed  the  switch,  leaving  the  main 
line  open  for  the  use  of  cars  passing  to 
and  fro  thereon.  The  switch  was  opened  and 
closed  by  means  of  an  Iron  arm  or  lever,  and 
was  moved  by  lifting  up  the  lever  from  the 
ground  and  throwing  it  over  In  the  opposite 
direction.  The  lever  was  not  locked,  but 
could  be  moved,  and  the  switch  opened,  by  any 
one.  After  throwing  the  lever  so  as  to  close 
the  switch  and  leave  the  main  track  open  for 
the  passage  of  ears  In  the  regular  serv- 
ice of  the  company,  the  switch  tender,  March, 
left  the  switch  and  went  into  the  ^ark,  where 
the  game  of  ball  was  in  progress.  The  park 
was  inclosed  with  a  tight  plank  fence  about 
eight  feet  In  height  A  number  of  boys  wero 
playing  near  about  the  switch.  One  of  them, 
Frank  Lleb,  about  half  an  hour  after  March 
bad  left  the  switch,  lifted  up  the  arm  or  lever 
by  which  the  switch  was  opened  and  closed, 
and  threw  it  over,  and  this  moved  the  rails 
of  the  switch  track  so  that  the  switch,  at  its 
south  end,  connected  with  the  track  of  tbe 
main  line.  A  car  which  the  appellant  com- 
pany was  operating  from  Elgin  to  Carpenters- 
ville, and  upon  which  appellee  was  riding  as 
a  passenger,  which  was  moving  at  a  high 
rate  of  speed  on  the  main  track,  ran  In  upon 
the  switch  and  collided  with  the  empty  cars 
standing  thereon,  and  the  appellee  received 
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the  inJnrleB  for  whlcb  she  bronsbt  tbis  ao- 
tk>n.  The  declaratloit  contained,  six  counts, 
and,  among  other  alibied  aet»  of  negligence, 
relied  apon  the  failure,  of  the  company  to 
have  the  Bwltch  lever  locked,  and  al3o  a  fail- 
are  to  have  the  same  guarded,  as  grounds  of 
actionable  negligence  The  teetlmony  of  the 
boy.  Frank  Lleb,  showed  that  the  appliance 
for  moving  the  switch  was  not  protected  by  a 
lock  or  otherwise,  and  could  be  moved  by 
any  one.  Other  testimony  disclosed  that  the 
switch  tender  In  charge  of  the  switch  had' 
gone  from  his  post  into  the  park,  where  the 
game  of  ball  was  being  played,  and  was  there 
when  the  collision  occurred. 

Whether  the  failure  to  have  the  switch  ap- 
pliances provided  with  locks  of  some  charac- 
ter, or,  in  the  absence  of  such  lock,  to  have  a 
guard  to  watch  and  see  that  the  switch  was 
not  Improperly  thrown  or  turned,  constituted 
actionable  negligence,  was  properly  submitted 
by  the  court  to  the  Jury  under  instructions 
advising  the  jury  that  it  was  the  duty  of  the 
appellant  company,  as  the  carrier  of  passen- 
gers, to  do  all  that  human  care,  vigilance, 
and  foresight  could  reasonably  do  for  the 
protection  of  its  passengers  that  was  con- 
iristent  with  the  mode  of  conveyance  It  was 
engaged  in  providing  and  the  practical  opera- 
tion of  its  road  and  of  its  business  as  a  car- 
rier of  passengers.  The  appellant  company 
is  a  common  carrier  of  passengers  for  hire. 
The  appellee  became  a  passenger  on  (me  of 
Its  cars.  The  rule  of  liability  is  that  appli- 
cable to  the  relation  of  carrier  and  passenger. 
Proof  that  the  appellee  was  a  paasenger,  that 
the  car  In  which  she  was  riding  collided  with 
another  car,  and  that  she  was  injured,  no 
Diligence  appearing  on  her  part,  made  a  pri- 
ma fade  case  of  negligent  failure  on  the  part 
of  the  appellant  to  discharge  the  duty  It  owed 
to  her,  and  entitled  her  to  recover  damages  for 
the  Injuries  sustained  by  bar,  unless  the  ap- 
pellant company,  by  proof,  should  acquit  it- 
self of  the  presumption  that  the  collision  was 
in  some  way  occasioned  by  its  failure  to  dis- 
cbarge ita  duty  as  a  public  carrier  to  the  ap- 
pellee, as  its  passenger.  Galena  &  Chicago 
Union  Railroad  Ca  v.  Tarwood,  15  111.  468; 
Id.,  17  111.  509,  66  Am.  Dea  682;  Pittsburgh 
Cincinnati  &  St  liouls  Railway  Co.  v.  Thomp- 
son, 56  IlL  138 ;  Peoria,  Pekln  ft  Jacksonville 
Railroad  Co.  T.  Reynolds,  88  111.  418;  Kagle 
Packet  Co.  v.  Defries,  94  IlL  598,  34  Am.  Rep. 
245;  North  Chicago  Street  Railway  Co.  v. 
Cotton,  140  IlL  486^  29  N.  E.  889;  New  Tork, 
Chicago  &  St  Louis  Railroad  Co.  v.  Blumen- 
tbaL  160  IlL  40,  43  N.  E.  809.  The  same  doc- 
trine or  rule  is  announced  by  Mr.  Thompson 
In  bis  work  on  Negligence.  3  Thompson  on 
Negligence,  2758,  2761.  The  doctrine  to  be 
deduced  from  the  above  cases  is  that,  when 
one  becomes  a  passenger  on  a  car  of.  a  com- 
mon carrier  to  be  transported  from  one  sta- 
tion on  its  line  to  anotiier.  and  has  paid  a 
consideration  therefor,  the  contract  on  the 
part  of  the  carrier  is  to  provide  safe  and 
sound  cars,  track,  and  necessary  appliances 


to  carry  the  passenger  to  bis  or  her  destina- 
tion without  Injury.  Where. such  a  passen- 
ger is  injured  by  a  collision,  proof  of  the  re- 
lation of  passenger  and  carrier,  of  the  col- 
lision and  the  injury,  if  no  contributing  negli- 
gence on  the  part  of  the  passenger  appears, 
makes  a  prima  fade  case  for  the.  resulting 
damages,  and  casts  upon  the  common  carrier 
the  onus  of  proving  that  the  injury  resulted 
from  inevitable  accident  or  from  some  cause 
against  which  human  prudence  and  foresight 
could  not  have  provided.  The  mischievous 
act  of  the  boy,  Lleb,  contributed  to  the  injury 
In  the  case  at  bar.  The  failure  of  the  com- 
pany to  provide  some  means  for  locking  the 
switch  arm  or  lever,  or  to  have  some  one  to 
prevent  the  disarrangement  of  an  appliance 
so  easily  rendered  dangerous  to  its  passen- 
gers, was  Justly  regarded  by  the  court  as  a 
failure  on  its  part  to  perform  its  obligation 
and  duty  to  those  who  had  entrusted  them- 
selves to  its  care  as  a  public  carrier.  That  a 
collision  was  caused  by  the  tortious  act  of  a 
stranger  could  have  no  effect  to  relieve  the 
common  carrier  from  responsibility  to  an  in- 
jured passenger,  if  the  failure  of  the  carrier 
to  do  that  which  human  foresight  and  fore- 
thought would  have  suggested  presented  the 
opportunity  for  the  commission  of  the  tor- 
tious act 

The  ooi|rt  did  not  err  In  Its  rulings  as 
to  the  admissibility  of  proof  as  to  the  con- 
dition of  the  '  car  in  which  the  appellee 
had  been  riding  and  of  the  car  with  which 
It  collided  after  the  acddent  Whether  the  car 
upon  which  the  appellee  was  riding  as  a 
passenger  was  moving  at  a  very  rapid,  or 
at  a  moderate,  rate  of  speed,  was  a  con- 
tested question  of  fact  One  charge  of  neg- 
ligence In  the  declaration  was  that  the  car 
was  being  driven  at  a  dangerous  rate  of 
speed  and  that  the  collision  was  the  result 
thereof.  The  manner  in  which  these  cars 
were  driven  togetho:  and  brokm  and  dam- 
aged, as  shown  by  the  proof,  tended  to 
support  the  view  of  the  appellee  that  the 
car  in.  which  she  was  riding  was  moving 
at  a  very  great  rate  of  speed. 

Witnesses  for  the  appellee  were  permitted, 
over  the  objection  of  the  appellant  company, 
to  state  that  the  switch  in  question  could 
be  seen  from  the  front  platform  of  a  car 
approaching  from  the  south  a  distance  of 
300  feet  It  Is  urged  that  there  was  no 
attempt  to  show  that  the  size  and  speed 
of  the  car  from  which  the  witnesses  made 
their  observations,  the  physical  conditions 
of  the  track,  and  the  surroundings  of  the 
right  of  way,  were  the  same  as  at  the 
time  of  the  acddent  and  that  for  such,  rea- 
son it  was  error  to  admit  the  proof  com- 
plained of.  We  have  examined  the  record, 
and  think  it  was  shown  that  the  essential 
conditions  were  the  same  when  the  expwl- 
ments  were  made  and  when  the  acddent 
occurred. 

But  aside  from  that  if  error  in  this  re- 
spect occurred  it  would  not 
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sal  of  the  Jndgmeot  The  appellee,  In  part, 
relied  on  the  charge  that  the  displacement 
of  the  switch  was  visible  to  the  motomeer 
at  such  a  distance  therefrom  that,  had  he 
been  watching  the  track,  as  it  was  his 
duty  to  do,  instead  of  trying  to  see  the 
ball  game,  as  she  insisted  the  proof  showed 
be  was  doing,  be  would  have  discovered 
that  the  switch  had  been  turned  in  time 
to  hare  stopped  the  car  and  averted  the 
accident  The  evidence  under  consideration 
was  directed  to  this  issue,  and  this  only. 
As  we  have  seen,  the  appellee  was  entitled 
to  recover  unless  the  appellant  company 
should,  by  proof,  overcome  the  presumption 
which  arose  against  it.  This  it  ineffectually 
attempted  to  do  by  showing  that  the  switch 
was  turned  by  the  boy,  Lieb;  for  the  proof 
introduced  on  its  part  for  this  purpose  In- 
disputably established  that  the  real  cause 
of  the  injury  was  the  failure  of  the  em- 
ployfi,  wliich  the  company  had  placed  there 
in  charge  ot  the  switch,  to  remain  at  his 
post  and  see  that  the  switch  was  not  tam- 
pered with,  or  the  failure  of  the  appellant 
company  to  provide  a  lock  for  the  switch 
arm  or  lever,  in  consequence  whereof  a 
dangerous  appliance  of  the  company's  road 
was  left  unprotected  against  the  pranks  of 
mischievous  boys.  This  state  of  case,  aside 
from  the  alleged  negligent  failure  of  the 
motomeer  to  observe  the  displacement  of 
the  switch,  demanded  a  verdict  and  Judg- 
ment for  the  appellee. 

The  declaration  alleged  that  the  appellee 
"was  greatly  bruised,  hurt,  and  wounded, 
and  divers  bones  of  her  body  were  there 
and  then  broken,  and  she  l)ecame  sick."  etc. 
The  proof  showed  a  fracture  of  the  tibia 
of  the  left  leg  and  an  injury  to  the  right 
elbow,  and  we  are  urged  to  reverse  the 
judgment  on  the  ground  that  there  is  a 
clear  distinction  between  the  body  and  the 
limbs  of  the  body,  and  consequently  there 
is  a  variance  between  the  allegations  of 
the  pleading  and  the  proof.  One  deflnltioa 
given  by  Mr.  Webster  of  the  word  "body" 
Is  "the  entire  physical  part  of  a  man."  This 
meaning  Is  properly  to  be  given  the  word 
as  employed  in  the  declaration,  and  it  was 
not  essential  there  should  be  greater  partie- 
ularizatlon  as  to  the  btmes  that  were  brolien. 

It  is  complained  that  Dr.  Strum,  a  witness 
for  the  appellee,  was  allowed  to  state  his 
opinion  as  a  medical  expert,  not  based  on 
a  hypothetical  state  of  facts,  but,  in  part, 
upon  the  testimony  of  the  appellee  as  a 
witness,  as  the  doctor  heard  and  construed 
her  testimony.  A  physician  or  a  surgeon 
who  has  treated  a  patient  may  express  an 
opinion  as  to  the  physical  condition  of  such 
patient,  based  on  Information  gained  while 
80  administering  professionally  for  the  af- 
fliction, or  a  physician  may  testify  as  an 
expert  from  Information  obtained  from  a 
physical  examination  of  the  person  who  is 
the  subject  of  the  Inquiry.  If  the  opinion 
of  a  physician  is  desired  on  the  case  made 


or  claimed  to  be  made  by  the  testlmoiiy 
produced  on  the  bearing,  he  should  not  be 
permitted  to  state  his  opinion  based  on  the 
conclusion  arrived  at  by  himself  as  to  the 
case  made  by  the  evidence  as  he  heard  it 
and  gave  it  weight  The  proper  oouurse  la 
to  state  hyxMthetically  the  case  which  the 
party  producing  the  witness  thinks  has  been 
proved,  and  to  ask  an  opinion  based  on 
such  hypothetical  case.  The  jury,  who  are 
the  judges  as  to  what  has  been  proven, 
may  then  apply  the  opinion  of  the  expert, 
if  in  their  judgment  the  state  of  case  on 
which  it  was  based  lus  been  proven.  To 
permit  the  expert  to  baae  an  opinion  on  the 
testimony  as  he  construes  and  has  weighed 
It  would  be  to  permit  him  to  exercise  the' 
functions  of  the  jury,  and,  in  a  sense,  decide 
the  whole  issues  for  them.  Pyle  v.  Pyle,  168 
111.  289,  41  N.  B.  999 ;  Grand  Lodge  v.  Wiet- 
Ing,  168  lU.  408,  48  N.  B.  69,  61  Am.  St  B^ 
123. 

But  the  rule  is  that  a  court  of  review  will 
not  consider  any  other  ground  of  objection 
than  that  urged  in  the  court  below.  3  Ency. 
of  PI.  &  Pr.  223.  Dr.  Strum  testified  that 
be  had  made  two  examinations  of  the  person 
of  the  appellee,  and  that  he  was  present  and 
heard  her  testify  as  a  witness.  He  was  then 
asked  the  following  question,  to  which  objec- 
tion was  made,  as  shown  below:  "In  view 
of  that,  and  in  view  of  the  examination 
yon  have  made,  and  also  in  view  of  the 
symptoms  you  have  discovered  by  means  of 
your  examination,  what  relation,  would  yon 
say,  does  her  present  condition  bear  to  the 
injuries  mentioned?  (Objected  to  on  the 
ground  that  the  question  is  not  predicated 
on  the  testimony  in  the  case.)"  The  ground 
or  grounds  of  this  objection  are  not  entire- 
ly clear.  The  ground  Intended  to  be  ad- 
vanced may  have  be^i  that  it  was  improper 
to  base  an  opinion  on  anything  save  the 
testimony  heard  by  the  expert,  and  was-  Im- 
proper because  it  asked  for  an  opinion  based 
also,  in  part,  on  the  personal  examination 
of  the  appellee.  It  may  have  been  on  the 
gronnd  that  it  was  improper  because  it  was 
not  predicated  on  all  ot  the  testimony  In 
the  case  relative  to  the  physical  condition 
of  the  appellee.  Giving  to  the  objection 
either  of  these  meanings,  if  either  ground 
of  objection  had  been  sustained,  the  correct 
rule  would  not  have  been  applied. 

The  testimony  In  behalf  of  the  appellee 
tended  to  show  she  suffered  from  neurastbe- 
nla  as  a  result  of  the  collision.  Physicians 
Introduced  by  the  appellant  company  gave 
testimony  tending  to  show  that  neurasthenia 
with  which  the  appellee  suffered  might  have 
been  occasioned  by  various  specifled  causes 
other  than  the  physical  Injuries  suffered  by 
the  appellee.  On  cross-examination  the  coun- 
sel for  appellee  were  permitted  to  ask  If 
neurasthenia  could  not  be  produced  by  great 
and  sudden  fright  and  the  witnesses  answer- 
ed that  It  could  be  so  produced.  It  la  urged 
that  fright  alone  cannot  susta^  a  recoyecx^of 
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damages.  The  doctxine  seenis  to  be  that 
liability  cannot  exist  If  predicated  on  fright 
or  terror,  nnaccompanled  by  contemporaneous 
physical  Injury.  Brans  t.  Craven,  175  111. 
401,  51  N.  B.  657,  42  L.  R.  A.  199;  8  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  665 ;  18  Cyc.  42,  43. 
Here  the  appellee  received  physical  Injuries 
contemporaneotB  with  the  alleged  fright  or 
terror. 

The  contention  that  counsel  for  the  appel- 
lee were  permitted  to  indulge  in  improper 
argument  is  without  merit  The  speclflc 
ground  of  this  complaint  is  tliat  counsel  in- 
sisted,  in  argument  to  the  jury,  on  recovery 
on  the  ground  the  appellant  company  had 
negligently  failed  to  lock  the  switch  of  negli- 
gently failed  to  watch  and  guard  the  switch. 
This  argument  is  denounced  as  improper,  on 
the  assertion  there  was  no  proof  to  sustain 
either  of  the  alleged  delinquencies.  It  ap- 
peared from  the  testimony  of  the  boy,  Lleb, 
that  the  switch  arm  or  lever  was  not  locked, 
and  .from  oilier  testimony  in  the  case  that 
the  employ^  of  the  .company  in  charge  of  the 
switch  was  within  the  inclosnre  of  the  park 
when  the  boy  turned  the  switch. 

Demurrer  was  sustained  to  the  third  and 
fourth  counts  of  the  declaration,  and  It  la 
oomplained  that  the  court  permitted  the  en- 
tire declaration  containing  said  third  and 
fourth  counts  to  be  taken  by  the  Jury  when 
they  retired  to  consider  of  their  verdict 
The  practice  of  permitting  the  pleadings  in 
dvll  actions  to  be  taken  by  the  Jury  in  their 
retirement  is  not  to  be  commended.  Counsel 
may  procure  the  court,  in  the  instructions, 
to  state  the  issues  to  the  Jury,  and  that 
course  should  be  resorted  to.  It  is  not,  how- 
ever, error  of  reversible  character  to  send  the 
pleadings  to  the  Jury;  but  counts  in  the 
declaration  to  which  demurrers  have  been 
sustained  should  not  accompany  the  other 
pleadings.  When  the  appellant  company's 
counsel  objected  to  the  declaration  going  to 
the  Jury,  counsel  for  the  appellee  stated  to 
the  court  and  to  counsel  for  the  appellant 
that.  If  counsel  for  the  appellant  would  state 
that  they  desired  the  counts  to  which  demur- 
rers had  been  sustained  to  be  removed  from 
the  declaration,  it  would  be  done.  Counsel 
for  the  appellant  replied  that  they  simply 
wanted  the  record  to  show  they  had  objected, 
and  that  the  objection  had  been  overruled, 
and  that  they  had  excepted.  It  is  manifest 
counsel  for  the  appellant  were  not  endeavor- 
ing to  prevent  erroneous  action  that  would 
prejudice  tlte  cause  of  their  client,  but  were 
only  seeking  to  inject  error  into  the  record. 
They  could  have  voluntarily  avoided  the 
error,  but  declined,  in  order  that,  in  the  event 
of  an  unfavorable  verdict,  they  might  obtain 
a  reversal  upon  merely  technical  grounds. 
We  will  not  entertain  the  objection. 

We  do  not  think  that  instructions  Nos.  1 
and  ^  authorized  the  Jury  to  return  a  verdict 
for  the  appellee  on  ground  of  recovery  not 
charged  in  the  declaration,  as  counsel  for 
the  appellant  urge.    These  Instructions  ad- 


vised the  Jury  as  to  the  degree  of  care  re- 
quired of  the  appellant  as  a  public  carrier, 
and  directed  them,  in  instruction  No.  1,  that 
"if,  from  the  evidence,  the  Jury  believe  that 
the  company  failed  to  exercise  toward  the 
said  plaintiff,  at  the  time  In  question,"  such 
degree  of  care,  and  that  she  was  injured 
thereby,  she  could  recover,  and,  by  the  second 
instruction,  that  she  could  recover  if  the  jury 
"found,  from  the  evidence,  the  defendant  did 
not  exercise"  the  specified  degree  of  care. 
The  Jury  were  restricted  to  grounds  of  re- 
covery disclosed  by  the  evidence.  It  la  not 
contended  that  the  court  permitted  evidence 
to  be  produced  that  was  not  applicable  to  the 
issues  made  by  the  pleadings;  hence  the 
instructions  did  not  anthorize  a  verdict  for 
appellee,  except  upon  the  issues  under  the 
pleadings. 

Instructions  Nos.  17,  18,  and  19,  asked  by 
the  appellant,  were  properly  refused.  Nos. 
17  and  18  declared  there  could  be  no  recovery 
if  the  accident  and  injury  could  not  have  oc- 
curred if  the  switch  had  not  been  turned  or 
misplaced  by  the  boy,  Lieb.  If,  as  we  have 
seen,  the  appellant  company  owed  It  to  the 
appellee  as  a  legal  duty,  as  a  public  carrier, 
to  lode  or  guard  the  switch,  and  fUIed  to 
discharge  that  duty,  the  right  of  recovery 
existed,  notwithstanding  the  tortious  act  of 
Lieb  intervened  to  occasion  the  collision. 
No.  19  was  properly  refused,  for  the  reason 
it  required  only  the  exercise  of  reasonable 
care  on  the  part  of  the  appellant  company 
in  the  management  of  the  road  and  the 
management  of  the  car  in  the  transfer  of 
the  appellee  to  her  destination. 

The  Judgment  must  be,  and  is,  affirmed. 

Judgment  affirmed. 


(217  111.  SS) 

BIASONIO  FRATERNITY  TEMPLE  ASS'N 

V.  CITY  OF  CHICAGO  et  al. 

(Supreme  Conrt  of  IllinoiB.  Oct  24,  1905.) 

1.  CouBTS— Appellate    Jubisdictioh  —  Con- 
stitutional Question. 

An  allegation,  in  a  bill  for  an  injunction, 
that  a  certain  ordinance  is  nnreasonable,  un- 
just, and  oppressive,  does  not  raise  a  consti- 
tutional question,  so  as  to  give  the  Supreme 
Court  Jurisdiction  on  appeal. 

2.  Appeal— Review— CoNSTrruTioNAi.  Qtnts- 

TION. 

A  c<m8titutionaI  question  will  not  be  re- 
viewed, unless  raised  in  tlie  court  below  and  the 
ruling  thereon  assigned  for  error. 

[Ed.  Note. — ^Por  cases  In  point,  see  vol.  2, 
Cent  Dig.  Appeal  and  Error,  |  1037.] 

8.  CouBTB  —  Appellate  JxntiSDiarioN— Con- 
stitutional Question. 
An  assignment  of  error  on  a  refusal  of  the 
trial  court  to  allow  an  amendment  to  a  bill 
raising  a  congtitntional  question  does  not  pre- 
sent a  constitutional  question,  authorising  the 
Supreme  Court  to  take  jurisdicrtion  of  an  apjieal 
from  an  order  dismissing  the  biU. 

Error  to  Circuit  Court,  Cook  County ;  M.  P. 
Tnley,  Judge. 
Bill  by  the  Masonic  Fraternity  Temple 
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Aaaodation  against  fhe  dty  of  Chicago  and 
others.  Decree  for  defendants,  and  plalntUC 
brings  error.    Dismissed. 

Judah,  WlUard  &  Wolf  and  Allen  G.  Mills, 
for  plaintiff  In  error.  John  W.  Beckwlth  and 
William  H.  Sexton  (Edgar  Bronson  Tolman, 
Corp.  Counsel,  of  counsel),  for  defendants  In 
error. 

RICKS,  J.  This  was  a  bill  for  Injunction, 
filed  by  the  Masonic  Fraternity  Temple  Asso- 
ciation, as  complainant,  charging  that  the 
city  of  Chicago  and  George  Williams,  its  com- 
missioner of  buildings,  and  Francis  O'Neill, 
the  chief  of  police,  had  forcibly  and  without 
right  closed  certain  lodge  and  meeting  halls 
in  Ub  building,  known  as  the  "Masonic  Tem- 
ple," and  refused  complainant  and  its  tenants 
the  right  to  use  them  for  the  purposes  for 
which  they  were  constructed  and  had  thereto- 
fore been  used,  and  alleging  that  the  defend- 
ants claimed  the  right  to  do  so  under  and  by 
-virtue  of  a  dty  ordinance  of  the  city  of 
Chicago,  because  of  an  alleged  violation  of  the 
dty  ordinances  in  the  matter  of  stairway 
accommodations  In  the  buildings.  Upon  no- 
tice given  to  the  defendants  a  hearing  was  had 
and  a  temporary  injunction  issued.  There- 
aftw,  and  on  November  21, 1904,  the  dty  coun- 
cil amended  the  building  ordinances  In  rela- 
tion to  buildings  used  for  the  purposes  of 
assemblages  of  persons,  eta  Complainant 
thereupon  filed  its  supplemental  bill,  setting 
forth  the  facts  of  the  passage  of  the  amended 
ordinance.  The  city  thereupon  filed  its 
answer  to  the  original  bill  and  supplemental 
bill,  and  entered  its  motion  for  the  dissolution 
of  the  temporary  Injunction.  After  the  argu- 
ment of  the  motion,  the  complainant  present- 
ed and  asked  leave  to  file  an  amendment  to 
Its  supplemental  bill,  which  was  denied. 
The  allegations  of  the  supplemental  bill  are 
that  the  requirements  of  the  ordinance  passed 
"on  the  21st  day  of  November,  1904,  are  un- 
just, unreasonable,  and  oppressive,  in  so  far 
as  the  same  are  applicable  to  said  building 
owned  by  your  petitioner."  The  court,  after 
denying  leave  to  file  the  amended  or  supple- 
mental bin,  entered  its  decree  finding  that 
there  was  no  equity  In  the  original  and  sup- 
plemental bills,  and  that  neither  was  sus- 
ceptible of  amendment  so  as  to  entitle  the 
complainant  to  the  relief  prayed  for,  and 
sustained  the  motion  to  dissolve  the  tempo- 
rary injunction,  and  dismissed  the  bills  for 
want  of  equity,  and  this  writ  of  error  is  pros- 
ecuted from  that  decree. 

It  does  not  appear  from  the  pleadings  that 
the  construction  of  the  Constitution  was  in- 
volved, and  no  constitutional  question  is 
raised  by  the  assignment  of  errors  attached 
to  the  record,  and  upon  examination  of  the 
record  we  are  unable  to  find  any  ground  upon 
which  we  are  authorized  to  assume  jurisdic- 
tion of  this  appeal.  The  bill  simply  alleges 
that  the  ordinance  is  "unjust,  unreasonable, 
and  oppressive^"  and,  as  was  said  in  Wood  v. 


City  of  Chicago,  206  IlL  70,  08  N.  B.  T12»  "the 
controversy  relates  only  to  the  validity  of 
the  ordinance.  *  *  *  It  is  not  claimed 
that  any  franchise  or  freehold  is  involved  in 
the  appeaL  We  are  authorized  to  take  juris- 
diction of  an  appeal  from  the  drcuit  court 
where  the  validity  of  a  statute  is  involved; 
but  an  ordinance  is  not  a  statute,  and  we 
have  no  Jurisdiction  of  this  appeal  under  that 
provision.  While  an  ordinance  is  a  law  of 
the  munldpality  which  ordains  and  enforces 
it,  it  is  purely  local,  for  the  regulation  of 
affairs  within  such  municipality,  and  is  dis- 
tinguished from  general  laws  and  statutes. 
It  is  true  that  the  enforcement  of  an  ordi- 
nance may  involve  a  construction  of  the  Con- 
stitution, and  we  may  be  authorized  to 
assume  Jurisdiction  of  an  appeal  upon  that 
groimd."  The  construction  of  the  Constitu- 
tion cannot  in  such  case  be  involved  without 
an  allegation  in  the  bill  in  some  manner 
raising  the  question,  nor  can  the  questioa  be 
raised  in  ttils  court,  unless  there  is  such  an 
assignment  of  errors  attached  to  the  record. 
Grlveau  v.  South  Chicago  Street  Railway  Co., 
213  111.  633,  73  N.  B.  300.  While  the  pro- 
posed amendment  to  the  supplemental  bill 
does  set  out  that  the  ordinance  is  in  violation 
of  the  Constitution  of  the  United  States  and 
the  Constitution  of  the  state  of  Illinois,  yet 
it  is  manifest  a  constitutional  question  could 
not  be  raised  on  the  refusal  of  the  court  to 
grant  such  an  amendment,  as  the  refusal  of 
the  court  to  allo>r  the  amendment  would 
merely  raise  a  question  of  practice  or  pro- 
ceeding, wliich  would  not  be  affected  by  the 
contents  of  the  proposed  amendment,  and 
would  not  confer  Jurisdiction  on  this  court 

We  are  satisfied  that  this  case  does  not 
come  within  any  provision  of  the  statute 
authorizing  a  direct  appeal  or  writ  of  error 
to  this  court  The  writ  of  error  is  therefore 
dismlBsed. 

Writ  dismissed. 


(m  111.  S4) 
BCHABPFBR   v.    BURNETT, 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Apfeax— Assignment  of  Bbbobs. 

The  assignment  of  errors  and  cross-errors, 
on  appeal  from  the  Appellate  Conrt,  must  be 
written  upon  and  attached  to  the  record  after 
it  is  made  up  for  presentation  to  the  Supreme 
Court,  and  forms  the  issues  upon  which  the 
case  is  to  be  heard. 

[Ed.   Note, — ^For  cases  in  point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  §  3039.] 

2.  Same— NBOBssrrr. 

Though  the  error  insisted  upon  on  appeal 
from  the  Appellate  Court  is  the  quashine  of  a 
writ  of  certiorari,  which  error  appears  in  tBe 
record  from  the  judgments  of  both  the  circuit 
and  appellate  courts,  it  is  necessary  for  ap- 
pellant, in  order  to  avail  himself  of  It,  to  form- 
ally assign  errors. 

3.  Same— SuFFiciiNCT. 

An  assignment  of  errors  embodied  in  the 
petition  or  written  motion  filed  in  the  Appellate 
Court  for  an  appeal  to  the  Supreme  Court  is 
an  insufficient  assignmtsnt^^^^e^ro,^  Qg^^, 
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Appeal  from  Appellate  Court,  Third  Dla- 
trict. 

Action  by  Emma  W.  Schaeffer  OKalnst 
James  Burnett  From  a  judgment  of  the 
Appellate  Oourt  sustaining  a  Judgment  quash* 
lug  a  writ  of  certiorari,  platntlfC  appeals. 
I>l8mlsBed. 

W.  E.  Byers,  for  appellant  A.  M.  Bamett 
and  M.  P.  Rice,  for  appellee. 

PER  CURIAM.  This  is  an  appeal  from 
the  Appellate  Court  sustaining  a  Judgment 
of  the  circuit  court  of  Fulton  county,  where- 
in a  petition  for  a  statutory  writ  of  certio- 
rari to  the  probate  court  of  aald  county  was 
asked,  directing  that  court  to  send  up  a  tran- 
script of  the  proceedings  of  a  certain  cause 
In  said  court  wherein  appellant  was  plaln- 
tur  and  appellee  defendant  and  the  writ 
quashed. 

Appellee  has  raised  the  question  that  no 
errors  are  assigned  of  record  upon  the  tran- 
script of  the  Appellate  Court  filed  herein; 
also,  that  the  abstract  of  the  record  of  the 
Appellate  Court  does  not  present  any  ferrors. 
Upon  looking  Into  the  transcript  of  the  rec- 
ord as  presented  from  the  Appellate  Court 
we  find  that  a  petition  or  written  motion  for 
an  appeal  to  the  Supreme  Court  was  filed 
In  the  Appellate  Court  and  In  that  petition 
or  motion,  and  as  a  basis  for  It  la  an  as- 
signment of  certain  errors,  which  appear  In 
the  motion  or  petition,  upon  which  the  ap- 
pellant relies.  The  errors,  being  In  the  tran- 
script as  presented  from  the  Appellate  Court, 
are  not  properly  assigned,  as  errors  cannot 
be  embodied  In  the  transcript  of  the  proceed- 
ings of  the  Appellate  Court  The  assign- 
ment of  errors  and  cross-errors  must  be 
written  upon  and  attached  to  the  record  after 
made  up  for  presentation  to  this  court,  and 
forms  the  Issues  upon  which  the  case  Is  b6ard 
and  judgment  rendered.  The  cause  stands 
In  this  court  In  the  same  condition  as  would 
a  cause  In  the  circuit  court  witlwut  a  declara- 
tion. Davis  ▼.  Lang,  158  lU.  17B,  38  N.  E.  635. 
Here  there  was  no  attempt  as  we  think,  to 
assign  errors  upon  the  record  of  the  Ap- 
pellate Court,  and  we  do  not  feel  warranted 
In  holding  that  the  reasons  assigned  or 
grounds  of  this  motion  made  In  the  Appel- 
late Court  for  an  appeal  can  stand  In  this 
court  as  an  assignment  of  errors.  The  omls- 
Blon  to  assign  errors  in  this  court  leaves  the 
court  without  authority  to  proceed.  Met- 
ropolitan Life  Ins.  Co.  V.  People,  205  IlL  870, 
68  N.  B.  lOSO,  and  cases  therein  dted.  Ap- 
pellant's attention  had  been  called  by  ap- 
pellee to  the  condition  of  the  record  as  It  ex- 
ists, and  appellant  could  have  availed  her- 
self by  simply  entering  a  motion  to  be  per- 
mitted to  assign  errors,  and,  not  having  done 
80  before  the  case  was  submitted  for  final 
consideration.  Is  now  too  late. 

Appellant,  In  her  reply  brief,  takes  the  po- 
sition that  as  the  error  insisted  upon  Is  the 
quashing  of  the  writ  and  as  that  error  ap- 
pears In  the  record  from  ttta  Judgments  of 


both  the  drcolt  and  appellate  courts,  it  la 
not  necessary,  In  order  to  avail  herself  .of  it, 
to  formally  assign  errors.  All  errors  must 
be  manifested  by  and  appear  In  the  record; 
otherwise,  an  appellate  court  could  not  re- 
view them,  and  such  court  is  only  authorized 
to  review  the  errors  that  are  pointed  out  and 
Insisted  upon  under  the  assignment  of  errors 
required  by  the  rules  of  practice.  Appel- 
lant's position  Is  not  tenable,  and  her  ap- 
peal must  be  dismissed  for  want  of  assign- 
ment of  errors. 

Other  Irregularities  of  minor  Importance 
are  pointed  out  as  appearing  in  appellant's 
brief  and  abstract;  but  finding,  as  we  do, 
there  Is  nothing  upon  which  to  base  a  judg- 
ment we  deem  It  unnecessary  to  discuss  the 
questions  raised,  and  the  appeal  la  therefore 
dismissed. 

Appeal  dismissed. 

(n?  111.  87) 
CHICAGO  &  A.  BT.  00,  T.  WALTERS. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  AppeaI/— ExcLUSiOH  or  Evidence— Habic- 
I.ES8  Ebbob. 

In  an  action  by  a  bimkeman,  injured  while 
coupling  a  car,  a  refusal  to  allow  bim  to  state 
whether  he  Bignaled  the  engineer,  who  was 
under  bis  control,  to  stop  or  go  slower,  when  he 
found  he  bad  to  use  his  band  on  the  coupler, 
was  hortnless  error,  where  there  is  evidence 
showing  that  he  did  not  do  sa 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent  Dig.  Appeal  and  Error,  H  4194-4196.] 

2.  Same. 

Error  in  not  Bustainiiig  objection  to  a  ques- 
tion  asking  for  conclusion   is  harmless,   where 
the  witness  did  not  give  his  conclusion  in  his 
answer  to  the  question. 
8.  Masteb  and  Sebvart  —  IifJUBT  to  Skxv- 

ANT— Defective  Appuahces. 
In  order  to  charge  a  railroad  company  with 
notice  of  a  defective  car,  it  is  not  necessary  that 
such  notice  be  given  to  <tlM  particular  oflloial 
designated  by  its  rules. 

[Ed.  Note. — ^For  cases  in  point  see  voL  84, 
Cent.  Dig.  Master  and  Servant  S  251.] 

4.   SaICE— CONTBIBUTOBT     NeOUGEHCK— QuES- 
.    TION  FOB  JUET. 

Where  a  brakeman,  in  making  a  coupling, 
is  required  to  act  promptly  under  circumstances 
which  he  did  not  anticipate,  that  he  might  have 
adopted  a  safer  course  than  the  one  he  followed 
does  not  make  the  question  whether  his  act  was 
negligent  one  for  the  court  where  there  is  evi- 
dence that  he  believed  he  had  time  to  act  as  he 
attempted  to  do. 
6.  Appeai.— 'Instbuotionb— Habxuss  Ebbob. 

Where,  in  an  action  by  a  brakeman  for 
injuries  in  making  a  coupling,  he  testified  that 
he  knew  of  the  defect  in  the  coupling  before  the 
injury  occurred,  an  instruction  as  to  the  law 
applicable,  if  the  defect  was  not  discoverable  by 
plaintiff,  though  erroneous,  is  harmless  error. 

Appeal  from  Appellate  Ooort  Third  Dis- 
trict. 

Action  by  William  T.  Walters  against  the 
Chicago  &  Alton  Railway  Company.  Judg- 
ment for  plaintiff,  and  defendant  appeals. 
AfiSrmed. 

De  Mange  &  Hobllt  (F.  S.  Winston,  oC 
counsel),  for  appellant  Louis  Ettahenry 
and  Barry  &  Morrissey,  for  appeUeeOQ  IC 
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CABTWBIOHT,  C.  J.  Appellee  recover- 
ed a  -  judgment  In  the  circuit  court  of  Mo- 
Lean  county  against  appellant  for  $4,000 
damages  for  the  loss  of  a  hand  while  coup- 
ling cars  as  a  brakeman.  The  Appellate 
Court  for  the  Third  District  affirmed  the 
Judgment.  Appellant  complains  of  alleged 
erroneous  rulings  of  the  trial  court  on  the 
admission  of  evidence,  the  refusal  to  direct 
a  verdict  of  not  guilty  at  the  close  of  all 
the  evidence,  the  g;lvlng  of  Instructions  re- 
quested by  appellee,  and  the  refusal  of  In- 
structions asked  by  appellant  The  grounds 
of  liability  alleged  in  the  declaration  were, 
first,  that  the  defendant,  being  engaged  in 
interstate  traffic,  failed  to  equip  a  certain 
caboose  with  an  automatic  coupler,  which 
would  couple  it  automatically  by  Impact  with 
other  cars,  as  required  by  the  act  of  Con- 
gress; and,  second,  that,  having  attempted 
to  equip  the  caboose  with  an  automatic  coup- 
ler, the  defendant  permitted  It  to  be  and  re- 
main In  a  dangerous  and  unsafe  condition, 
which  was  known  to  the  defendant  and  un- 
known to  plaintiff,  and  thereby  his  hand 
was  crushed  between  the  drawbars  of  the 
engine  and  caboose  while  attempting  to  cou- 
ple them  together  in  the  exercise  of  ordinary 
care  for  his  own  safety. 

Plaintiff  was  a  freight  brakeman  for  de- 
fendant, and  was  called  out  at  Brighton 
Park  on  the  night  of  January  3,  1903,  to 
assist  In  taking  a  train  to  Bloomington.  He 
went  to  the  engine  house,  and  got  the  en- 
gine, and  started  with  it  to  couple  on  the 
catxMse.  He  had  entire  control  of  the  en- 
gine, which  was  moved  by  the  engineer  in 
accordance  with  his  signals.  The  engine  and 
caboose  were  both  equipped  with  Janney 
couplers,  which  would  couple  automatically 
by  Impact,  provided  the  knuckle  on  either 
coupler  was  open,  but  would  not  couple  in 
that  way  unless  one  or  the  other  was  open. 
When  closed,  the  knuckle  was  kept  closed  by 
an  Iron  lock  pin  Inserted  through  It  The 
knuckle  was  to  be  opened  by  hand,  and  in 
ordra  to  open  it  the  lock  pin  must  be  lifted 
out  of  the  coupling.  There  was  a  device 
for  lifting  the  lock  pin  from  the  side  of  the 
caboose  without  going  between  the  cars, 
consisting  of  a  lifting  lever  extending  hori- 
zontally above  the  floor  to  the  outside  of  the 
caboose,  where  It  turned  at  a  right  angle  to 
form  a  crank  or  handle;  but  there  was  no 
device  or  appliance  for  opening  the  knuckle. 
It  was  the  duty  of  the  plaintiff  to  see  that 
the  knuckle  upon  the  engine  or  caboose  was 
open  when  they  came  together,  and  on  this 
occasion  they  were  both  closed.  In  the  or- 
dinary use  of  the  coupling,  be  would  lift 
the  pin  out  by  means  of  the  lever  from  the 
side  of  the  caboose  and  then  open  the  knnckle 
with  his  hand.  It  was  about  midnight  and 
plaintiff  stood  upon  the  footboard  of  the 
tender  and  signaled  the  engineer  to  back 
tbi  locomotive  slowly  toward  the  caboose. 
It  was  dark,  and  plaintiff  had  a  lantern  to 
enable  him  to  see.    He  i^tempted  to  open  the 


knu(^e  of  the  coupler  on  the  engine,  bnt 
the  water  had  splashed  upon  It  and  trozen  It 
fast  The  engine  was  backing  very  slowly, 
not  faster  than  a  man  would  ordinarily  walk, 
and  in  the  Judgment  of  the  engineer  not 
more  than  one  mile  an  hour.  Plaintiff,  find- 
ing he  could  not  open  the  knuckle  on  the  en- 
gine, Jumped  off  and  ran  ahead  to  upen  the 
knuckle  on  the  caboose.  He  tried  to  work 
the  lever  and  raise  the  pin;  but  the  lever 
was  bent  so  as  to  strike  the  brake  rod,  and 
he  was  unable  to  lift  the  pin  sufficiently  to 
allow  the  knuckle  to  open.  The  lever  had 
been  bent  and  unfit  for  use  for  about  two 
weeks,  and  Its  condition  had  been  reported 
to  a  car  repairer  at  Bloomington  three  or 
four  days  before  the  accident  Plaintiff,  be- 
ing unable  to  raise  the  pin  with  the  lever, 
reached  in  with  his  left  band  to  the  coupler 
and  lifted  the  pin,  and  at  the  same  time 
opened  the  knuckle  with  his  right  hand, 
when  the  couplers  came  together  and  his 
hand  was  crushed. 

In  entering  the  employ  of  defendant  plain- 
tiff by  his  written  application  agreed  to 
study  the  rules  of  the  company  and  obey 
them,  and  stated  that  he  understood  In  coup- 
ling cars  the  rules  required  him  to  use  a  coup- 
ling stick.  The  rules  printed  In  the  time- 
card  In  force  strictly  prohibited  coupling  by 
hand  in  all  cases  where  a  stick  could  be 
used  in  guiding  the  link  or  shackle,  and  all 
brakemen  were  required  to  provide  them- 
selves with  a  stick  for  that  purpose;  and 
the  rules  stated  that  going  between  the  cars 
while  In  motion  was  a  violation  of  duty. 
Plaintiff  in  his  testimony  narrated  the  cir- 
cumstances of  the  accident  substantially  as 
above  stated,  which  was  all  the  evidence  on 
the  subject  On  his  cross-examination  be  was 
asked  whether,  when  he  found  he  could  not 
open  the  knuckle  on  the  engine,  he  gave  the 
engineer  any  signal  to  go  slower  or  stop. 
The  court  sustained  an  objection  to  the  ques- 
tion, and  therein  erred.  Plaintiff  testified 
that  he  bad  entire  control  of  the  movements 
of  the  engine,  and  the  question  was  legiti- 
mate and  prefer  cross-examination.  It  was 
pertinent  for  the  purpose  of  showing  to  the 
Jury  that  the  Injury  to  the  plaintiff  resulted 
from  his  own  failure  to  signal  the  engineer 
to  go  slower  or  stop  until  the  coupler  was 
prepared  for  the  coupling.  The  other  evi- 
dence, however,  showed  that  plaintiff  gave 
no  signal  to  the  engineer,  but  permitted  the 
engine,  which  was  under  his  control,  to 
move  forward  toward  the  caboose  until  the 
accident  occurred,  and  the  fact  was  not  con- 
troverted. The  ruling,  although  erroneous, 
did  no  harm. 

On  the  cross-examination  of  a  witness  for 
the  plaintiff,  he  was  asked  whether  a  coupler 
In  which  the  lever  would  not  lift  the  pin  out 
of  the  coupling  would  couple  automatically 
by  impact  The  court  overruled  an  objection 
of  defendant  to  the  question.  The  obJectloD 
should  have  been  sustained,  for  the  reason 

that  the  question  called  for 
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the  vltnesB  as  to  tbe  altlmate  fact  which  the 
Jury  were  impaneled  to  try,  and  which  was 
in  issne  under  the  first  count  of  the  declara- 
tlon.  The  mllnsTt  although  wrong,  Is  not 
groima  for  reversal,  for  the  reason  that  the 
witnees  did  not  undertake  to  answer  tlie  ques- 
tion and  give  his  conclusion,  but  merely  stated 
in  bis  answer  facts  which  were  proper  to  go 
to  the  Jniy  to  enable  them  to  decide  the 
iasoe. 

At  the  close  of  tbe  evidence  tbe  defendant 
asked  tbe  court  to  direct  a  verdict  of  not 
guilty,  and  the  court  denied  the  motion.  It 
Is  Insisted  that  the  court  ored,  for  the  rea- 
son that  there  was  no  evidence  fairly  tending 
to  sustain  plalntUTs  averment  that  he  was  in 
the  exercise  of  ordinary  care  for  his  own 
safety,  and  -that  the  evidence  clearly  showed 
that  the  accident  happened  by  reason  of  his 
negligence.  There  was  evidence  tending  to 
show  that  the  caboose  was  used  in  Inter- 
state traffic.  The  coupler  was  one  that 
would  couple  cars  automatically  by  impact, 
if  tbe  coupler  on  one  or  the  othor  of  the  cars 
was  prepared  for  coupling  by  raising  the 
lock  pin  out  of  the  coupling  by  means  of 
the  lever  and  opening  the  knuckle  by  the  hand. 
This  might  be '  done  while  the  cars  were 
standing  still  or  before  they  were  brought  to- 
gether; but  there  was  evidence,  tending  to 
prove  that,  in  the  ordinary  operation  of 
switching  and  coupling  cars  together,  there 
was  a  necessity  to  go  between  the  ends  of  the 
cars  to  open  the  knuckle.  A  brakeman  could 
prepare  one  or  the  other  of  the  couplers  by 
opening  the  knuckle,  and  then  be  out  of  tbe 
way  when  they  came  together;  but  in  our 
opinion  the  trial  court  would  not  have  been 
Justified  in  directing  a  verdict  on  the  ground 
that  the  coupler  was  as  a  matter  of  law  one 
that  would  couple  automatically  by  Impact. 
Whether  that  is  so  or  not,  the  lifting  lev«r 
by  which  the  pin  was  raised  from  the  outside 
of  the  car  was  out  of  repair,  and  had  been 
for  two  weeks,  and  the  defendant  had  dis- 
regarded its  duty  to  the  plaintiff  in  respect 
to  It.  It  is  said  that  the  defendant  had  no 
actnal  notice  of  the  condition  of  the  lever, 
because  notice  was  given  to  one  of  tbe  car 
repairers  at  Bloomington,  while  the  rules 
required  that  notice  be  given  to  an  official 
or  employs  mentioned  in  such  rules.  The 
conrt  so  instructed  the  Jury,  but  the  instruc- 
tion should  not  have  been  given.  The  lever  had 
been  out  of  condition  for  two  weeks,  and  it 
was  not  necessary  that  notice  of  its  condition 
sbonld  be  given  to  some  particular  official. 
It  was  the  duty  of  the  defendant  to  make 
proper  inspection  and  repair,  and  this  duty 
was  a  positive  one  owing  by  the  defendant 
to  the  plaintiff.  It  made  no  difference  by 
whom  or  what  method  the  defendant  pro- 
vided by  its  rules  for  the  performance  of  its 
duty,  and  there  was  no  room  for  doubt  that  it 
bad  been  derelict 

The  serious  controverted  question  In  the 
case  was  whether  the  accident  was  due  to 
negligence   on   the   part   of  plaintiff.    The 


approaching  locomotive  was  under  his  om- 
trol,  and  he  gave  the  engineer  no  other  signal 
than  the  one  to  back  slowly.  His  act  was  a 
dangerous  one,  which  might  have  been  per- 
formed by  a  safe  method  by  stopping  the  en- 
gine until  the  knuckle  was  opened.  He  had 
full  knowledge  of  the  condition  of  the  lever, 
and  knew  the  rate  of  speed  at  which  the  en- 
gine was  backing  under  bis  direction.  On 
the  other  hand,  there  was  evidence  proper  to 
be  considered  by  the  Jury  tending  to  show 
that  the  plaintiff  had  reasonable  ground  to 
believe  that  he  had  time  to  raise  the  pin  and 
open  the  knuckle  In  safety.  It  was  in  the 
nighttime,  and  he  knew  nothing  about  the 
condition  of  the  lever  until  he  attempted  to 
use  it.  He  was  then  confronted  with  a  situa- 
tion which  he  bad  no  reason  to  anticipate, 
and  there  was  not  much  time  for  reflection 
and  deliberation.  Immediate  action  was  re- 
quired, and,  while  be  undoubtedly  might 
have  adopted  a  different  and  safe  course  in 
making  the  coupling,'  the  question  whether  a 
brakeman  of  ordinary  care  and  prudence 
would  have  done  as  he  did  was,  in  our  opin- 
ion, proper  to  be  submitted  to  the  Jury  under 
all  the  evidence.  Whether  the  verdict  of  the 
Jury  was  sustained  by  a  preponderance  of 
tbe  evidence  was  a  question  for  the  trial 
court  on  a  motion  for  a  new  trial,  and  for  the 
Appellate  C!ourt  on  appeal.  The  question  on 
which  side  the  preponderance  of  the  evidence 
was  could  not  properly  be  determined  by  the 
court  on  a  motion  to  direct  a  verdict. 

The  court  gave  at  the  instance  of  the  plain- 
tiff instructions  numbered  1  and  6.  In  the 
first  of  these  instructions  the  Jury  were  told 
that,  if  the  condition  of  the  coupling  ap- 
paratus and  the  effect  thereof  were  not  dis- 
coverable by  the  use  of  ordinary  care,  the 
plaintiff  could  not  be  held  to  have  assumed 
the  risk  of  the  defective  condition ;  and  by  the 
sixth  they  were  told  that  if  the  apparatus 
was  out  of  repair,  and  Its  effect  on  the  lever 
and  knuckle  was  not  discoverable  by  ordinary 
care,  the  rule  of  defendant  requiring  the  ex- 
amination of  machinery,  cars,  etc.,  by  em- 
ploy68  would  have  no  application  to  the  case. 
The  instructions  were  not  based  on  any  evi- 
dence or  fitted  to  the  facts  of  the  case. 
Plaintiff  testified  that  he  discovered  the  con- 
dition of  the  lifting  rod  and  its  effect  upon 
the  apparatus  and  the  lifting  of  the  lock  pin, 
both  by  sight  and  his  attempt  to  use  it  be- 
fore the  accident  happened.  The  question 
what  the  law  would  be,  if  the  case  had  been 
different  and  the  defect  had  not  been  dis* 
coverable  by  the  use  of  ordinary  care,  was  en- 
tirely foreign  to  the  case,  and  could  not  aid 
the  Jury  in  deciding  it  The  only  object  of 
instructions  is  to  enable  the  Jury  to  apply  the 
law  to  the  evidence,  and  the  practice  of  ad- 
vising them  as  to  what  the  law  would  be  in 
some  other  case  or  applied  to  some  other 
state  of  facts  is  bad.  We  cannot  see,  how- 
ever, that  the  giving  of  these  instructions 
worked  any  injury  to  the  defendant,  for  the 

reason  that  there  was  no  contimdiQ 
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plalntUTs  erUence  that  he  knenr  exactly 
what  the  condition  of  the  lever  was  and  what 
the  effect  of  snch  condition  upon  the  ap- 
paratna  was.  The  Jnry  could  not  possibly 
have  concluded  that  plaintiff  did  not  discover 
the  condition  of  the  lever  and  its  effect,  and 
therefore  could  not  have  applied  the  rules 
given  by  the  court  applicable  to  such  facta. 

The  court  refused  several  instructions  ask- 
ed  by  the  defendant,  but  it  is  not  necessary 
to  repeat  them.  Bverything  contained  in 
them  which  was  correct  as  a  proposition  of 
law  was  contained  In  other  Instructions 
which  were  given. 

The  Judgment  of  the  Appellate  Court  la 
affirmed. 

Judgment  affirmed. 

(217  lU.  M) 

PBOPLB  ex  tel.  DENEBN  t.  MATTHEWS. 
(Supreme  Court  of  IlUnoU.    Oct  24,  1905.) 

1,  ATTOKNET— DlSBAKinCNT— BVIDENCK. 

The  truth  of  the  charge  contained  In  an 
information  for  the  disbarment  of  an  attorney 
must  be  established  by  clear  evidence. 

2.  Samx— InroBUATioH. 

The  charges  against  an  attorney  In  an  in- 
formation  for  disbarment  must  give  the  time 
and  place  and  all^e  the  acts  of  misconduct  with 
reasonable  certainty. 
8.  Sam*— BviDKHCB — SuFncntwoT. 

On  trial  of  an  Information  againrt  an  at- 
torney for  disbarment,  proof  of  other  acts  of 
misconduct  not  diarged  in  the  information  will 
not  justify  disbarment,  where  those  alleged  are 
not  proven. 

Information  by  the  people,  on  the  relation 
of  Charles  S.  Deneen,  for  the  disbarment  of 
Webb  P.  Matthews.    Bule  discharged. 

Charles  S.  Deneen  (Ben  M.  Smith  and  John 
L.  Fogle,  of  counsel),  for  the  relator.  B. 
M.  Ashcraft,  Jr.  (B.  M.  Ashcraft,  of  counsel), 
for  respondent. 

PER  CTJRIAM.  This  is  an  original  pro- 
ceeding by  which  it  is  sought  to  have  the 
name  of  Webb  P.  Matthews,  an  attorney  of 
this  bar,  stricken  from  the  roll.  The  infor- 
mation charges  two  offenses  which  the  evi- 
dence tends  to  prove:  First,  that  respondent 
colluded  with  one  Mary  Manupelll,  a  married 
woman,  for  the  purpose  of  practicing  a  fraud 
upon  the  courts  of  Cook  county  by  represent- 
ing to  them  that  she  had,  in  the  month  of 
September,  1903,  been  a  resident  of  this  state 
for  one  whole  year  next  preceding  that  time, 
the  fact  being  that  she  had  only  been  a 
resident  of  the  state  since  April,  1903;  sec- 
ond, that  during  the  months  of  June,  July, 
and  August,  1903,  he  falsely  and  fraud- 
ulently pretended  to  her  that  he  had  filed 
a  bill  for  divorce  for  her  against  her  hus- 
band in  some  one  of  the  courts  of  Cook 
county,  when  in  fact  such  a  bill  had  not  been 
filed  by  him. 

According  to  the  testimony  of  Maiy  Man- 
upelll, she  called  at  the  office  of  the  respond- 
ent in  June,  1903.  He  was  then  employed 
by  the  Spencer  Collection  Agency,  and  officed 


111  one  of  the  suite  of  zooms  ooenpled  by 
that  organization  In  the  dty  of  Chicago, 
She  went  there  in  response  to  an  adver- 
tisement, questionable  in  character,  inserted 
in  a  dally,  newspaper  in  the  city  of  Chicago 
by  the  Spencer  Agency.  She  there  had  a 
couTersation  with  respondent  in  which  she 
told  him  that  she  had  been  married  in  1897, 
and,  in  substance,  that  her  husband  had  de- 
serted her  more  than  two  years  prior  to 
that  time,  and  bad  since  persisted  in  such 
desertion,  and  that  she  had  been  living  in 
one  of  the  Niew  England  states  until  in 
April,  1903,  when  she  came  to  Cblcago,  where 
she  resided  with  her  mother,  who  had  moved 
to  Chicago  from  the  East  in  September,  1902. 
He  Informed  htir  that  she  could  not  obtain  a 
divorce  In  this  state  until  she  had  been  here 
18  months,  but  suggested  to  her  that,  as  her 
mother  had  come  in  September  preceding, 
"perhaps  I  could  make  It  from  September,  as 
though  yon  came  here  from  September,'* 
and  advised  her  that  on  that  basis  he  could 
obtain  a  divorce  for  her  In  September  of 
that  year,  1903.  Thereupon  negotiations 
were  had  between  them  in  regard  to  the  ex- 
pense of  obtaining  a  divorce,  and  he  agreed 
with  her  that  for  the  sum  of  $38,  to  be  paid 
to  him  by  her,  he  would  obtain  a  divorce  for 
her  and  pay  the  costs  of  the  proceeding.  Of 
this  sum  $15  was  to  be  paid  at  once,  and  was 
to  be  used  to  pay  the  fee  of  the  printer  for 
publishing  the  notice,  and  the  remainder 
was  to  be  paid  on  the  morning  the  case  was 
called  for  trial  In  court  A  few  days  after 
that  the  $15  was  paid  and  Mrs.  Manupelll 
signed  a  bill  for  divorce  which  the  respondent 
had  prepared,  which  was  not  entitled  as  of 
any  term  of  court,  and  in  which  it  was  rep- 
resented that  she  had  been  an  actual  res- 
ident' of  the  state  of  Illinois  for  more  than 
a  year  preceding  the  filing  of  the  bill.  To 
this  an  affidavit  of  the  truthfulness  of  the 
statements  contained  In  the  bill  was  at- 
tached, which  she  also  signed,  but  no  oath 
was  administered.  This  bill  never  was  filed. 
She  advised  Matthews  that  her  mother  had 
always  been  very  much  dissatisfied  with  her 
marriage  and  was  exceedingly  anxious  that 
she  should  obtain  a  divorce,  and  that  for  the 
purpose  of  satisfying  her  mother  that  the 
suit  was  pending  she  desired  a  copy  of  the 
advertisement,  by  which  she  designated  the 
notice  to  a  nonresident  defendant  which  it 
was  necessary  to  publish  in  the  case;  and 
she  further  says,  '1  did  tell  him  that  I 
wanted  to  tell  them  at  home  that  I  had 
brought  suit,  so  th^  would  know  that  I  was 
really  anxious  to  get  a  divorce,"  and  Mat- 
thews told  her  that  he  would  Institute  the 
suit  at  once  and  send  her  a  copy  of  the 
advertisement,  that  the  case  would  come  up 
In  September,  and  that  she  would  not  need 
to  come  to  the  office  again  for  three  months. 
Mary  Manupelll  had  no  money  or  property, 
and  obtained  this  $15  from  her  mother. 
Shortly  afterwards,  before  the  expiration  of 
the  three  months,  not  having  received  a  copy 
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of  tbe  pnbUcatlan  notloi,  9he  called  at  Ua 
office  and  aaked  him  to  let  her  have  "the 
advotlsemeiit,"  and  tdd  him  that  tbe  rea- 
son she  wanted  It  was  that  they  would  not 
believe  at  home  that  she  had  given  him  the 
$15  and  inatltnted  the  siult  He  assured  her 
that  the  notice  bad  been  published,  and  di- 
rected her  to  go  to  the  office  of  the  Law 
Bulletin  to  obtain  It.  She  went  there,  but 
'  was  unable  to  find  the  notice.  On  the  aoth 
of  September  he  wrote  ber  a  letttf  asking 
her  to  call  and  see  him  with  reference  to 
ber  divorce  case.  She  went  to  the  office,  and 
be  then  asked  her  for  the  balance  of  the  $88. 
She  told  blm  that  the  money  was  not  to  be 
paid  nntll  tbe  morning  of  the  trial,  and  that 
ber  family  wouldn't  let  her  have  the  money 
because  she  had  not  received  the  paper  con- 
taining tbe  advertisement  Be  again  aa- 
Bured  her,  "It  Is  all  right;  It  baa  been  ad- 
vertised." She  left  the  office  without  making 
any  definite  arrangement  about  the  pay- 
ment of  the  balance. 

It  also  aK>ear8  from  tbe  testimony  of  this 
witness  and  from  that  of  Nathan  B.  Keiwmel- 
bor,  who  is  described  as  ber  second  cousin 
and  a  married  man,  that  they  together  went 
to  the  office  of  Slatthews  In  July  or  August 
Kemmelhor  had  been  aoiualnted  with  Mrs. 
Manupelll's  husband,  and  had  known  them 
both  in  the  Bast  When  they  reached  t^e  of- 
fice, Kenmielhor  asked  wh«i  "tbe  divorce 
would  take  plac^"  and  was  told  by  Matthews 
that  It  was  liable  to  be  In  a  week  or  10  days^ 
Kemmelhor  suggested  be  would  attend  the 
trial.  If  he  could  be  of  any  use  as  a  witness, 
and  said  he  was  familiar  with  tbe  drcum- 
Btancea,  and  Matthews  told  him  he  would  let 
bim  know  in  a  week  or  two  when  he  should 
appear.  It  is  shown  by  the  testimony  of 
Kemmelhor  alcme  that  on  this  occasion  be 
spoke  privately  to  Matthews  and  asked  him 
bow  about  the  13  months  that  tbe  complain- 
ant had  to  be  here  before  she  could  apply  for 
a  divorce.  Mattiiews  answered  that  he  had 
It  all  arranged,  and  said :  "Ton  leave  it  all 
to  me."  Kemmelhor  desired  to  talk  to  him 
In  reference  to  what  his  testimony  would  be, 
and  Matthews  responded:  "When  the  time 
will  come,  we  will  find  out  what  will  be  the 
best"  Kemmelhor  also  inauired  whether  be 
bad  flufflclent  proof,  and  Matthews  replied: 
"Yes ;  I  have  got  a  whole  bunch  of  it"  Kem- 
melhor and  Mrs.  Manupelll  went  together 
on  tbree  or  four  different  occasions  to  see 
Bfatthews  in  regard  to  this  suit,  and  were 
assured  on  each  occasion  It  was  pending. 
About  three  weeks  after  tbe  occasion  on 
which  Kemmelhor  had  been  told  that  he 
would  be  notified  in  a  week  or  10  days,  he 
testifies  that  he  called  at  Matthews'  office 
alone  and  inquired  why  he  had  not  received 
notice.  Matthews  replied:  "Well,  I  am  ez- 
Itecting  It  every  day."  Kemmelhor  asked 
what  the  number  of  the  case  was,  and.  upon 
respondent's  falling  to  give  tbe  number,  Kem- 
melhor inquired  whether  the  suit  had  been 
•atered.    Respondent  told  him  that  It  bad 


been  commenced  in  the  circolt  court  Kem- . 
melhor  left  and  wept  to  the  circuit  court  as 
he  expresses  it  and  was  unable  to  find  any 
trace  of  tbe  case^  and  then  went  "to  the  su- 
perior court"  and  made  search  with  like  re- 
sult He  then,  on  tbe  succeeding  day,  called 
on-  Matthews  and  told  him  that  he  bad  been 
to  the  circuit  court  and  could  not  find  the 
case.  Matthews  then  said:  "Well,  it  is  in 
tbe  superior  court"  Kemmelhor  replied 
that  he  had  looked  in  both  courts  and  could 
not  find  it  in  either.  Matthews  responded 
that  he  had  advertised  the  case  in  tbe  Chi- 
cago Legal  News  the  last  two  weeks  of  July 
or  the  first  two  weeks  in  August  Kemmel- 
hor called  at  the  office  of  that  newspaper, 
and  was  advised  there  that  no  such  publica- 
tion had  been  made  in  its  columns.  There- 
upon, a  day  or  two  later,  he  again  called  at 
Matthews'  office  and  demanded  of  the  latter 
the  $16  that  had  been  paid  to  him  and  some 
papers  connected  with  the  matter  that  bad 
been  left  with  him  by  Mrs.  ManupellL  Mat- 
thews declined  to  surrender  the  papers  or  re- 
fund the  $16,  but  a  few  days  later  mailed  the 
papers  to  his  client  and  still  retained  tbe 
money.  Kemmelhor  then  advised  her  to 
make  complaint  to  the  Chicago  Bar  Associa- 
tion. When  she  did  so,  she  made  a  state- 
ment substantially  as  hereinabove  set  out  to 
the  relators  in  this  cause,  who  composed  a 
committee  known  as  the  grievance  committee 
of  that  association.  Thereupon  this  proceed- 
ing was  Inatltnted  by  them. 

Respondent  learning  that  the  Information 
herein  had  been  filed,  called  upon  Mrs.  Man- 
upelll at  the  place  of  business  of  Charles 
Scribner's  Sons  in  Chicago,  where  she  was 
employed.  According  to  tbe  testimony  of 
both,  be  asked  her  why  she  had  made  the 
complaint  to  the  grievance  committee.  She 
replied,  because  she  wanted  her  $16  back.  He 
said  that  if  she  had  called  at  the  office,  he 
would  have  given  her  the  money  back.  After 
some  further  discussion  he  gave  her  $30  in 
two  payments,  $15  of  which  was  the  money 
she  had  already  paid  him,  and,  as  to  the  pur- 
pose for  which  the  other  $15  was  paid,  he  and 
she  differ.  She  expressed  regret  that  a  suit 
fraught  with  unpleasant  consequences  for 
Matthews  had  been  begun,  and  he  tried  to 
induce  her  to  go  again  before  tbe  grievance 
committee  and  state  that  tbe  complaints  she 
bad  made  were  untrue.  She  expressed  a 
willingness,  as  she  now  says,  to  make  such 
statement  provided  she  would  not  become 
involved  in  trouble  herself,  and  swears  that 
the  second  $15  was  to  pay  her  expenses  to 
Milwaukee,  where  she  was  to  see  Kemmelhor 
and  endeavor  to  induce  him  to  keep  away 
from  Chicago,  so  that  his  testimony  could  not 
be  taken  in  this  proceeding,  while  respond- 
ent testifies  that  she  utterly  refused  to  go  be- 
fore the  committee  again,  but  said  that  Kem- 
melhor was  in  St  Louis,  and  that  if  Mat- 
thews would  give  her  Kemmelhor's  car 
fare,  she  would  send  it  to  him  and  have  him 

come  to  Chicago  and  go  before  relators  and^ 

^  Jiqilized  by  VJ  W^^VTV^ 
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tell  them  to  abandon  the  matter.  Shortly  af- 
ter this  payment  was  made,  and  on  March  9, 
1004,  some  one  telephoned  to  her  and  said: 
"Mr.  Fogle  [a  member  of  the  grievance  com- 
mittee] wants  to  see  you."  She  responded: 
"Please  drop  this  ease."  He  directed  her  to 
appear  again  before  the  grievance  committee. 
She  did  80.  When  she  reached  the  committee 
room,  Fogle,  Whitman,  and  O'Connell,  three 
members  of  the  grievance  committee,  and 
Matthews,  were  there.  The  latter  remained 
while  she  made  her  statement  She  at  this 
time  assured  these  members  of  the  grievance 
committee  that  when  she  called  on  Matthews 
in  the  first  Instance  she  told  him  that  she 
came  to  Chicago  in  September,  1902,  and  that 
she  never  made  any  different  statement  to 
him  until  the  time  at  which  he  paid  her  back 
the  |1S.  On  this  occasion,  however,  she  ad- 
hered to  her  original  statement  to  the  effect 
that  Matthews  told  her  that  the  suit  had  been 
brought,  a  notice  published,  and  that  the  case 
would  be  reached  In  September.  She  also  as- 
sured the  committee  that  she  had  purposely 
deceived  them,  on  the  occasion  of  making  the 
first  statement,  for  the  purpose  of  getting  her 
$15  back,  and  testified  in  this  case  that  she 
did  not  know  the  proceeding  she  set  in  motion 
might  have  such  serious  results  for  Mr.  Mat- 
thews, but  that  she  supposed  the  association 
would  compel  him  to  refund  the  $15  and  that 
would  be  the  end  of  the  matter.  While  she 
was  making  the  second  statement  to  the  com- 
mittee, and  while  Matthews  was  still  present, 
she  was  asked :  "How  much  money  has  Mr. 
Matthews  paid  you?"  and  answered:  "Only 
$15,"  and  says  she  made  this  answer  because 
Matthews  had  warned  her  not  to  tell  the  com- 
mittee about  the  payment  of  the  remaining 
$15. 

While  she  was  testifying  In  this  case  in 
reference  to  this  latter  $15,  the  following 
colloquy  occurred  on  cross-examination:  "Q. 
Were  you  paid  for  coming  up  here  today? 
A.  Paid  for  coming  up  here?  Q.  Yes.  A. 
By  whom?  Q.  Didn't  you  get  fees  for  coming 
up?  A.  Pees?  Q.  Yes.  A.  From  whom? 
Q.  From  anybody.  A.  No,  sir.  Q.  Nobody 
paid  you  or  promised  you  anything?  A.  No, 
sir.  I  begged  before  the  association  to  please 
drop  this  matter.  Q.  I  am  not  asking  you 
anything  now.  You  have  been  talking  enough 
and  fast  enough.  Madam,  when  nobody  Is 
asking  you  anything,  it  might  be  well  if  you 
would  keep  still,  I  think.  A.  To  whom  will  I 
pay  the  $15  I  have  taken  from  Mr. 
Matthews?  Mr.  Fogle:  I  have  nothing  to  do 
with  that  matter,  Mrs.  Manupelli.  The 
Witness:  To  show  you  gentlemen  that  I  am 
sorry,  and  that  I  would  have  gone  out  of 
town  today,  and  I  would  have  done  so,  if  I 
could —  Mr.  Ashcraft:  She  is  not  on  the 
witness  stand  now,  Mr.  Reporter.  Mr.  Fogle: 
Certainly  she  Is.  You  said  you  wanted  every- 
thing that  occurred.  The  Witness:  I  was 
willing  to  go  out  of  town,  but,  gentlemen,  I 
cannot  help  It  now.  (The  witness  at  this 
point  offered  $15  in  currency  to  respondent, 


Matthews.)  Now,  Mr.  Matthews,  I  dont 
want  It,  and  I  hope  you  will  keep  it  I  have 
told  the  truth  now,  for  Ilea  kind  of  get  me  in 
trouble.  I  got  It  from  Mr.  Matthews,  and  I 
will  give  it  back  to  Mr.  Matthews.  Mr.  Ash- 
craft: Let's  see  bow  much  there  is.  The 
Witness :  There  is  five,  ten,  fifteen.  (Count- 
ing money.)  I  would  have  gone  out  of  town. 
If  I  could;  but  I  have  come  up  here  now  to 
hand  this  to  you.  Mr.  Ashcraft:  She  returns 
the  $15,  which  is  accepted  by  Mr.  Ashcraft 
and  put  away.  The  Witness:  Just  to  show 
you,  gentlemen,  that  I  would  have  gone  oat 
of  town." 

Respondent  testified  that,  when  Mrs. 
Manupelli  first  called  on  him,  she  told  him 
that  she  had  been  in  Chicago  since  Septem- 
ber, 1902  that  he  advised  her  that  her  bill 
could  not  be  filed  until  she  had  been  an  actual 
resident  of  the  state  for  one  year,  and  that 
she  explained  to  him  that  her  relatives  were 
bothering  her  and  tantalizing  her  and  quarrel- 
ing with  her  because  she,  a  Jewess,  had  mar- 
ried a  man  who  was  an  Italian  and  a  Catb- 
oUc,  and  that  she  would  have  no  peace  with 
them  until  she  could  get  a  divorce,  and  that 
she  said  to  him,  "Can't  you  do  something  for 
me  so  that  I  can  tell  my  parents  that  I  hare 
made  application,  and  that  I  Intend  to  get 
a  divorce?"  and  that  he  assured  her  that  he 
sympathized  with  her,  and  would  draw  a  bill 
for  her,  if  she  would  pay  him  $16  for  that 
service,  and  that  she  could  sign  It  and  tell  her 
mother  that  the  proceeding  was  under  way 
and  refer  the  mother  to  him,  and  that.  In 
accordance  with  this  arrangement,  the  bill 
was  drawn  and  signed  and  the  $15  paid.  He 
admits  that  he  made  the  statements  to  Kem- 
melbor  which  that  gentleman  avers  were 
made  to  him,  but  testifies  that  he  made  them 
in  the  Interest  of  his  client  and  for  the  por^ 
pose  of  conveying  to  Kemmelhor  the  impres- 
sion which  he  understood  she  desired  her 
relatives  to  have,  viz.,  that  a  suit  was  pend- 
ing and  swears  that  he  did  not  In  fact  agree 
or  intend  to  file  the  bill  until  the  expiration 
of  a  year  from  September  1,  1902.  He  Is 
corroborated  to  some  extent  by  Henry  J. 
Kramer,  president  of  the  Spencer  Collection 
Agency,  who  testifies  that  he  was  present 
during  Mrs.  ManupelU's  first  conversation 
with  Matthews,  and  that  she  stated  that  she 
had  been  in  IlIinoLs  eight  or  nine  months,  and 
that  Matthews  told  her  that  she  could  not 
apply  for  a  divorce  until  she  had  been  here  a 
year  and  also  by  Charles  J.  Kramer,  secre- 
tary and  treasurer  of  the  collection  agency, 
who  swears  that  he  was  at  the  place  of  busi- 
ness of  Charles  Scrlbner's  Sons  in  February, 
1904,  at  the  time  of  the  first  interview  be- 
tween Matthews  and  Mrs.  Manupelli  after  the 
filing  of  the  information  and  that  at  that 
time  he  beard  Matthews  say:  "I  am  sorry 
you  got  me  into  trouble ;  yon  know  you  have 
not  told  the  truth,"  and  that  she  replied,  "I 
am  sorry  I  ever  did  it;  I  don't  want  to  put 
you  to  any  trouble ;  I  don't  want  to  prosecute 
the  matter;    all  I  w^^  Is  my  money  back," 
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aod  that  she  fnrtber  said  that  she  had  told 
the  grievance  committee  some  things  that 
were  not  true,  and  that  she  was  ready  to  go 
over  there  and  make  a  clean  breast  of  it  and 
get  out  of  It  as  best  she  could,  but  did  not 
want  to  do  anything  unless  Mr.  Kemmelhor 
would  come  back  and  arrange  the  matter,  and 
that  If  his  expenses,  which  would  be  about 
$15,  were  paid,  she  would  bring  him  back. 
Respondent  Is  further  corroborated  by  Mar- 
garet E.  Sutton,  an  employ^  In  the  office  of 
the  Spencer  Collection  Agency,  who  testifies 
that  In  the  latter  part  of  August  or  the  first 
of  September,  1903,  she  heard  a  part  of  a 
~oonTer8atlon  between  Matthews  and  Mrs. 
Manupelll,  in  whldi  be  said:  "Well,  when 
you  pay  the  balance  of  the  money,  I  will  start 
your  suit,  and  I  won't  start  It  before ;"  that 
some  time  about  a  week  later  Mrs.  Manupelll 
wafi  again  at  the  office  and  Inquired  when  the 
bill  would  be  filed,  and  respondent  again  told 
her  that  he  would  not  file  the  bill  until  he  re- 
ceived the  balance  of  the  money,  which  tends 
to  show  that  she  knew,  despite  the  assurances 
given  Kemmelhor  in  her  presence^  that  the 
suit  had  not  been  instituted.  To  some  extent 
the  evidence  of  the  witness  Sutton  loses  Its 
force,  however,  from  the  fact  that  on  cross- 
examination  she  could  not  tell  certainly 
whether  Mrs.  Manupelll  inquired  when  the. 
bill  would  be  filed,  or  whether  she  Inquired 
when  the  case  would  come  up,  and  the  wit- 
ness then  stated  that  Matthews  might  have 
replied  that  it  would  not  come  up  or  that  it 
would  not  be  tried  until  be  got  the  balance  of 
the  money. 

A  careful  consideration  of  the  testimony 
leaves  us  unable  to  say  {hat  the  charges  set 
forth  in  tiie  information  filed  against  the 
respondent  have  been  sustained  by  the  char- 
acter of  proof  required  to  Justlf^  the  legal 
conclusion  of  guilt  The  punishment  to  be  in- 
flicted by  disbarment  of  an  attorney  is  the 
destruction  of  his  professional  life.  Only 
clear  and  satisfactory  proof  can  Justify  a 
decision  from  which  would  flow  consequences 
of  such  grave  nature.  In  People  ex  rel.  v. 
Harvey,  41  111.  277,  we  said  that  to  Justify  the 
Infliction  of  such  heavy  punishment  as  disbar- 
ment "the  case  must  be  clear  and  free  from 
doubt,  not  only  as  to  the  act  charged,  but  as  to 
the  motive."  In  People  ex  rel.  v.  Barker,  56 
III.  299,  wherein  a  Judgment  of  disbarment 
was  asked,  it  was  said  that  the  law  undoubt- 
edly requires  "evidence  of  clear  and  positive 
character  *  *  *  to  establish  a  charge  so 
grave  in  its  nature."  We  flnd  nothing  in  the 
record  which  will  warrant  us  in  attaching 
greater  credence  to  the  testimony  of  Mrs. 
Manupelll  than  to  that  of  the  respondent 
His  testimony  is  corroborated  to  an  extent 
equal  to  that  of  hers.  That  he  is  guilty  of 
the  charges  speciflcally  set  forth  in  the  in- 
formation upon  which  he  is  being  tried  is  not 
shown  by  evidence  which  is  clear  and  positive 
and  free  from  reasonable  doubt  We  regard 
bis  conduct  In  entering  into  an  arrangement 
with  her  to  deceive  her  parents  and  friends  in 


reference  to  the  pendency  of  the  divorce  pro- 
ceeding, in  paying  her  $30  in  furtherance  of  a 
plan  to  get  this  case  disposed  of  without  a 
trial,  and  in  suffering  her  to  make  an  uncon- 
tradicted statement  to  the  grievance  commit- 
tee in  his  presence  to  the  effect  that  he  had 
paid  her  but  $15,  as  most  reprehensible  and 
unworthy  any  member  of  the  honorable  pro- 
fession to  which  he  belongs;  but  his  disbar- 
ment is  not  sought  on  either  of  these 
grounds. 

The  General  Assembly,  by  section  8  of  chap^ 
ter  IS  (1  Starr  &  C.  Ann.  St  1896,  p.  492), 
entitled  "Attorneys,"  provided  that  before  the 
name  of  an  attorney  should  be  stricken  ftom 
the  rolls  he  should  be  notified  distinctly  of  the 
grounds  of  complaint  or  the  charges  exhibited 
against  Iiim,  and  should  have  notice  and 
reasonable  time  in  which  to  make  his  defense 
thereto.  Rule  40  of  this  court  provides  that 
an  information  for  the  disbarment  of  an  at- 
torney shall  make  clear  and  specific  charges, 
giving  time,  place,  and  acts  of  misconduct 
with  reasonable  certainty.  In  People  ex  reL 
V.  Allison,  68  IlL  151,  we  held,  on  an  infor- 
mation against  an  attorney  at  law,  he  can 
only  be  tried  on  the  charges  contained  In  the 
information.  The  evidence  being  insufficient 
to  legally  establish  the  truth  of  the  charges 
alleged  against  the  respondent,  the  rule  to 
show  cause  why  he  should  not  be  dlabarred 
must  be  discharged. 

Rule  discharged. 


(117  111.  lOE) 

SCHAEPPI  T.  BARTHOIiOMAB. 

(Supreme  Court  of  lUinoia.    Oct  24,  1905.) 

1.  MORTOAOEe— FOBEOLOStTBB    SAZX — MEBQEB. 

Where  a  trust  deed  is  foreclosed  and  a  sale 
had,  the  trust  deed  is  merged  in  the  decree,  and 
the  purchaser  acquires  only  such  an  inter^t  as 
he  is  entitled  to  under  the  statute,  without 
reference  to  the  trust  deed. 

2.  Sahib— Rights  of  Pubchabeb— Rknts  and 
Fbofits. 

On  foreclosure  sale,   the  purchaser  is  not 
entitled   to   the   rents    and   profits   during   the 
period  of  redemption,  though  there  is  an  express 
provision  to  that  effect  in  the  trust  deed. 
8.  Saicb— Receiteb— Deficienct. 

Where,   after  foreclosure  sale,   there  Is  a 
deficiency,  the  court  may  appoint  a  receiver  to 
collect  the  rents  during  the  redemption  period 
and  apply  them  on  the  deficiency. 
4.  Same— Rights  or  Pitbchaseb. 

The  only  right  of  a  purchaser  at  a  fore- 
closure sale,  if  there  is  no  redemption.  Is  to  re- 
ceive a  deed  after  the  expiration  of  the  redemp- 
tion period. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  Paul  SchaeppI  against  George  Bar- 
tholomae.  Decree  for  defendant  was  affirm- 
ed by  the  Appellate  Court,  and  plaintiff  ap- 
peals.   Reversed. 

The  appellant  filed  a  bill  In  chancery  in 
the  superior  court  of  Cook  county  to  fore- 
close a  trust  deed  in  the  nature  of  a  mort- 
gage upon  premises  situated  In  said  county, 
known  .as  Nos.  870  and  872  West  North  are- 
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nae,  Chicago.  John  H.  Glade  filed  a  crosa- 
blU  to  foreclose  a  trust  deed  held  by  him  up- 
on No.  870  West  North  arenue,  and  Phillip 
Bartholomae  filed  a  crocw-bill  to  foreclose  a 
troBt  deed  held  by  him  upon  No.  872  West 
North  avenue.  It  was  held  by  the  court 
that  the  trust  deeds  of  Olade  and  Bartholo- 
mae, respectively,  were  superior  liens  to  that 
of  the  appellant,  and  a  decree  of  foreclosure 
and  sale  was  entered  directing  that  said 
premises  be  sold  by  a  master,  and  that  lie 
first  pay  the  Olade  trust  deed  from  the 
amount  received  from  the  sale  of  ttae  prem- 
ises covered  thereby,  and  apply  the  over- 
pins,  if  any,  upon  the  trust  deed  of  appellant, 
and  that  he  first  pay  the  Bartholomae  trust 
deed  from  the  amount  realized  from  the  sale 
of  the  premises  covered  thereby,  and  that  be 
apply  the  overplus,  If  any,  upon  the  trust 
deed  of  appellant  On  May  3,  1902,  the 
premises  covered  by  the  Glade  trust  deed 
were  sold  to  Glade,  and  the  premises  cov- 
ered by  the  Bartholomae  trust  deed  were 
sold  to  the  executor  of  Bartholomae.  On 
the  14th  day  of  the  same  month  the  master 
reported  the  sales,  and  that  there  was  a  de- 
ficiency remaining  unpaid  on  tiie  Glade  trust 
deed  of  $1,006.88  and  on  the  Bartholomae 
trust  deed  of  $540.92,  for  which  amounts  de- 
ficiency decrees  were  rendered.  After  the 
filing  of  the  original  and  cross  bills,  a  receiv- 
er was  appointed,  who  took  possession  of  the 
premises  and  remained  in  possession  ntatll 
the  time  of  redemption  bad  expired  and 
deeds  were  made.  On  the  6th  of  August, 
1903,  the  receiver  filed  a  report,  in  which  he 
showed  be  had  collected  rent  to  the  amount 
of  $855.14  on  No.  870  West  North  avenue, 
which  he  had  paid  to  Glade  to  apply  upon  tixe 
deficiency  decree  rendered  in  his  favor,  and 
had  collected  rent  to  the  amount  of  $726.90 
on  No.  872  West  North  avenue ;  that  he  had 
paid  to  Henry  Bartholomae,  Jr.,  executor  of 
Phillip  Bartholomae,  the  sum  of  $574.67  in 
full  of  the  deficiency  decree,  including  inter- 
est, rendered  ni>on  the  Bartholomae  trust 
deed,  and  that  he  had  paid  to  the  appellant, 
to  apply  upon  the  decree  In  his  favor,  the 
sum  of  $152.23.  The  certificate  o<  purchase 
upon  the  Bartholomae  trust  deed  bad  been 
assl^ed  by  the  executor  to  George  Barthol- 
omae, and  be  had  received  a  master's  deed 
conveying  to  blm  No.  872  West  North  ave- 
nue. George  Bartholomae  filed  objections 
to  the  approval  of  the  receiver's  report,  and 
took  the  position  that  be,  as  the  owner  of 
No.  872  Weet  North  avenue,  was  entitled  to 
be  paid  1>y  the  receiver  said  sum  of  $726.90, 
by  virtue  of  the  following  provision  found 
In  the  Bartholomae  trust  deed:  "The  gran- 
tors waive  all  rights  to  the  possession  of  and 
Income  from  the  said  premises  pending  such 
foreclosure  proceedings  and  until  the  period 
of  redemption  ttom  any  sale  thereunder  ex- 
pires, and  agree  that  a  receiver  shall  be  ap- 
pointed to  take  poesession  or  charge  of  said 
premises  and  collect  such  Income,  and  the 
same,  less  receivership  expenses,  pay  to  the 


person  entitled  to  a  deed  under  the  certifi- 
cate of  sale,  or  In  reduction  of  the  redemp- 
tion money,  if  said  premises  be  redeemed," 
which  provision  was  set  ont  in  fall  in  the 
decree  of  foreclosnre  and  sale;  and  Henty 
Bartholomae,  Jr.,  upon  the  hearing  of  ob- 
jections to  the  master's  report,  by  his  solicit- 
or fn  open  court  waived  any  right  to  the  said 
snm  of  $726.90,  or  any  part  thereof,  as  exec- 
utor of  Phillip  Bartholomae,  deceased,  and 
averred  the  same  belonged  to  the  said  George 
Bartholomae,  as  the  owner  of  No.  872  West 
North  avenue,  under  the  provisions  of  the 
Bartholomae  trust  deed.  It  also  appeared 
that,  although  the  report  recited  payment  to 
said  executor  of  said  sum  of  $574.67,  the  ex- 
ecntor  had  not  received  said  snm,  but  that 
th»  same  had  been  tendered  to  him  by  the 
receiver.  The  superior  coort  mistalned  the 
objections  of  George  Bartholomae  to  the  re- 
ceiver's report,  and  ordered  the  receiver  to 
pay  said  sum  of  $726.90  to  George  Bar- 
tholomae as  the  person  entitled  to  receive 
the  sajne  under  and  by  virtue  of  the  provi- 
sions with  reference  to  rent  contained  in  the 
Bartholomae  trust  deed.  Paul  Schaeppl 
prosecuted  an  appeal  from  the  order  of  the 
superior  court  sustaining  exceptions  to  said 
receiiyer's  report,  to  the  Appellate  Court  for 
the  First  District,  where  the  order  of  the 
superior  court  was  affirmed;  and,  a  certifi- 
cate of  importance  having  been  granted,  he 
has  prosecuted  a  further  appeal  to  this  court 

Fred  H.  Atwood,  Frank  B.  Pease,  Wm.  8. 
Corbin,  and  Ghas.  O.  Loucks,  for  appellant 
E}dward  C.  Nichols,  for  receiver.  William 
W.  Case,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  The 
appellant,  Paul  Schaeppi,  has  assigned  as 
error,  and  Emll  R.  Haase,  the  receiver, 
has  assigned  as  cross-error,  the  action  of  the 
superior  and  appellate  courts  in  refusing  to 
approve  said  receiver's  report,  and  the  only 
question  discussed  in  this  court  is  the  legal- 
ity of  the  order  of  the  superior  court  direct- 
ing the  receiver  to  pay  said  sum  of  $152.23 
to  George  Bartholomae,  instead  of  to  appel- 
lant, Schaeppi. 

The  sole  objects  of  the  several  trust  deeds 
sought  to  be  foreclosed  in  this  proceeding  were 
to  secure  the  payment  of  the  several  snms 
of  money  mentioned  therein,  and.  In  case  of 
forecloerure  and  sale  during  the  time  of  re- 
demption, the  grantor  in  the  tmst  deeds  was 
entitled  to  the  possession  of  the  premises  and 
to  receive  the  rents,  issues  and  profits  thereof. 
If,  however,  the  premises  were  inadequate 
security,  the  person  liable  to  pay  the  indebt- 
edness insolvent,  the  person  in  possession  of 
the  premises  committing  waste,  or  other 
equitable  grounds  were  shown,  and  any  part 
of  the  decree  of  foreclosure  was  not  satisfied 
by  the  sale,  the  court  In  which  the  foreclosure 
suit  was  pending  might,  through  a  receiver 
and  not  otherwise,  appropriate  the  rents. 
Issues,  and  profits  arising  from  the  pronises 
during  the  period  of.  redemption  for  the  par- 
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pose  of  paytn?  the  portion  of  tBe  indebtedness 
whlA  was  not  satlsfled  by  a  sale  of  the  prem- 
toes.  The  l%anlt  of  the  foreclt^re  proceed- 
ings was  to  merge  said  trusi:  deeds  Intb  the 
decree,  and  the  pnrcbaser  at  the  foreclosure 
sale  held  under  the- decree,  and  not  tmder  the 
trust  deeds,  and  after  a  sale  such  purchaser 
was  entitled  only  to  such  rights  as  were  con- 
ferred upon  him  by  the  statute,  which  were 
(1)  a  right  to  a  certificate  of  purchase;  (2) 
a  right  to  a  deed  of  the  premises  at  the  ex- 
piration of  15  months  from  the  Akte  of  sale. 
In  case  no  redemption  of  the  premises  was 
made;  and  (3)  In  case  of  redemption  to  re- 
ceive back  the  purchase  money,  with  Interest, 
and  any  taxes  he  had  paid  npon  the  property 
during  the  period  of  redemption. 

It  Is  urged,  however,  that  by  virtue  of  the 
provision  found  In  the  Bartholomae  trust 
deed  the  person  Entitled  to  a  deed  under  the 
foreclosure  sale,  In  case  no  redemption  tootc 
place,  was  expressly  granted 'the  rents  dur- 
ing the  period  of  redemption,  and  that,  no  re- 
demption having  taken  place  and  fa  deed  bav* 
ing  been  made  to  George  Bartholomae,  he 
was  entitled  to  the  rents  arising  from  said 
premises  during  the  period  of  redemption. 
We  cannot  accede  tb  this  contientlon.  The 
provision  with  reference  to  reAt,  found  tn  the 
truBt-deed,  was  a  covenant  between  tbe  gran- 
tor in  tbe  deed  and  the  cestui  que  trust,  and 
prior  to  the  foreclosure  sale  was  merged  In 
the  decree  of  foreclosure  (Davis  v.  Dale,  150 
111.  288,  87  N.  m  21S ;  Llghtcap.  v.  Bradley, 
18a  111.  610,  58  N.  B.  221;  Halgh  v»  Carroll, 
209  111.  576,  71  N.  B.  317)  |  and  the  pur- 
chaser at  said  sale  took  title  under  the.  de- 
cree, and  be  can  claim  no  right  by  virtue  of 
said  provision  found  in  the  trust  deed  with 
reference  to  rent  In  Davis  v..  Dale,  supra, 
the  trust  deed  provided  that,  tbe  grantors 
should  pay  the  taxes  and  assessments  levied 
upon  the  property  described  In  the  trust 
deed,  and  should  not  suffer  the  premises,  or 
any  part  tbeireof,  to  be  sold  or  forfeited  for 
any  tax  or  assessment,  and  that,  upon  de- 
fault in  the  performance  of  any  of  the  cove- 
nants of  tbe  trust  deed,  tbe  trustee,  or  any 
person  appointed  by  tbe  court,  might  take 
possession  of  the  premises,  collect  the  rents. 
Issues,  and  profits,  and  apply  the  same  to- 
ward the  payment  of  taxes,  etc  A  bill  was 
filed  to  foreclose  the  trust  deed,  and  a  decree 
of  foreclosure  and  sale  was  made,  and  the 
premises  were  sold  by  the  master  to  the  com- 
plainant for  the  full  amount  of  the  decree. 
A  receiver  b^d  been  appointed  upon  tbe  filing 
of  the  bill,  who  remained  In  possession  of  tbe 
praulses  during  tbe  period  of  redemption, 
and,  upon  his  final  report  coming  in,  he  was 
ordered  by  the  court  to  pay  the  taxes  upon 
said  premises  which  had  accrued  during  the 
period  of  redemption,  under  the  provisions  of 
said  trust  deed,  out  of  the  rent  In  his  hands 
which  bad  been  earned  during  that  period. 
That  decree,  npon  appeal'  to  tbe  Appellate 
Court  for  the  First  District,  was  reversed, 
and  upon  a  further  appeal  to  this  court  the 
judgment  of  the  Appellate  Court  was  af- 
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flttalea;  and  It  was  held  that  tbe  only  eb- 
Ject  Of  the  ai^ointment  of  tbe  receiver  was 
to  preserve  the  seoinrlty  and  to  collect  and  ap- 
ply tbe  r«its  and  profits  to  tbe  payment  of 
tbe  tndebtednecfe  secured  by  tbe  trust  deed, 
and  that,  the  Indebtedness  having  been  satlS' 
Sed  by  A  sale  of  the  premises,  there  was  nd 
occasion  for  tbe  continuance  of  the  receiver' 
ship ;  but,  as  the  grantor'  was  entitled  to  tbe 
rents  and  profits  arising  from  the  premises 
during  the  period  of  redemption,  tbe  receiver 
would  be  treated  as  liavlng  been  in  posses- 
sion of  the  premises  for  his  benefit.  It  was, 
however,  urged  that  the  complainant,  who 
was  the  purchaser  at  the  foi*eclosare  sale, 
Was  entitled  to  have  the  taxes  which  bad  ac- 
crued during  the  period  of  redemption  paid 
out  of  the  rents  earned  during  that  period 
by  virtue  of  tbe  provisions  of  tbe  tmst 
deed.  In  reply  to  that  contention  the  court 
<on  page  243  of  150  111.,  page  216  of  87  N. 
SL)  said:  "The  contention  of  counsel  for  ap- 
pellant that  In  some  way  tbe  piucbaser'  at  tbe 
master's  sale  acquired  equities,  under  the. 
clauses  and  covenants  of  the  tmst  deed,  foir' 
the  payment  of  taxes  by  the  grantor,  is  equal- 
ly untenable.  By  virtue  of  the  Hen  created 
tbe  niortgagee  or  cestui  que  trust  bad  the  right 
to  have  the  security  foreclosed,  and  tbe  prop- 
erty sold,  and  tbe  proceeds  applied  in  pay- 
ment of  the  secured  debt  But  when  this  has 
been  done,  and  the  Hen  enforced  by  a  sale  of 
the  property,  and  this  proceeds  applied,  the 
mortgage  or  tmst  deed' has  expended  Its 
force,  and  tbe  property  Is  no  longer  subject 
to  its  provlsibns.  ■  Ogle  v.  Koerner,  140  111. 
170,  29  N.  E.  S6S ;  Beligman  v.  Laubhelmer, 
68  III.  124.  Hot  does  It  In  any  way  affect  the 
result  that  the  holder  of  the  secured  indebt- 
edness becomes  the  purchaser  at  the  sale, 
whether  he  be  tbe  mortgagee  or  cestui  que 
trust  or  not  By  becoming  the  purchaser  a 
new  relation  created  by  the  statute  exists,  in 
no  wise  dependent  upon  any  privity  of  eon- 
tract  between  the  purchaser  and  mortgagor." 
In  Llghtcap  v.  Bradley,  supra,  tbe  court  held 
that  upon  the  foreclosure  of  a  trust  deed  in 
the  nature  of  a  mortgage,  all  the  rights  and  li- 
abilities growing  out  of  the  trust  deed  are  mer^ 
ged  in  the  decree,  and  that  upon  a  sale  of 
the  premises  under  the  decree  the  only  Inter- 
ests of  the  purchaser  at  tbe  sale  are  those 
rights  Which  are  evidenced  by  the  certificate 
of  purchase.  In  Halgh  v.  Carroll,  supra,  a 
trust  deed  was  foreclosed  upon  a  leasehold  in- 
terest One  of, the  complainants  purchased 
the  premises  at  the  foreclosure  sale  for  tbe 
entire  amount  of  the  decree.  A  receiver  bad 
been  appointed,  who  remained  In  possession 
of  the  premises  during  the  period  of  redemx>- 
tlon.  He  paid  out  of  the  rents  collected  by 
him  from  the  property  something  like  $7,000 
for  ground  rent  taxes,  insurance,  etc.  The 
trust  deed  provided  that  any  rents  that 
might  be  collected,  less  a  commission  of  6 
per  cent  for  collecting,  after  tbe  foreclosure 
sale  and  before'  the  time  of  redemption  bad 
expired,  should  b6  paid  to  tb4-  purchaser  of 
the  premlsea  at  the  foreelosiue  sale.    On  ,a>- 
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contest  over  the  approval  of  the  master's  re- 
pott,  It  was  held  that,  notwlthBtandlng  said 
IHroTlslon  in  the  trust  deed,  the  rents  did  not 
pass  to  the  purchaser  at  the  foreclosure 
sale,  but  that  they  belonged  to  the  owner  of 
the  equity  of  redemption;  that  all  the  com- 
plainants were  entitled  to  was  to  hare  their 
debt  paid;  and  that  all  the  purchaser  was 
entitled  to  were  such  rights  as  be  acquired  by 
the  certificate  Issued  to  him  upon  the  sale. 

It  could  there  have  been  urged,  as  it  Is 
urged  here,  that  by  virtue  of  the  provisions 
of  the  trust  deed  the  purchaser  should  re- 
ceive the  rents  during  the  period  of  redemp- 
tion, as  he  must  be  held  to  have  bid  more  for 
the  premises  than  he  would  have  bid  but  for 
such  provision,  and  that  he  should  be  pro- 
tected In  his  bid  by  being  decreed  the  rents 
collected  during  the  period  of  redemption. 
It  is,  however,  clear  that  whatever  rights 
the  purchaser  obtained  at  the  foreclosure 
sale  were  represented  by  the  certificate  of 
purchase,  and  that  the  rents  did  not  pass  to 
him  by  virtue  of  said  certificate;  that  his 
rights  as  such  purchaser  were  created  by  the 
statute,  and  were  in  no  wise  alTected  by  the 
provisions  of  the  trust  deed,  which  were 
merged  in  the  decree  of  foreclosure.  In  the 
Haigh  Case  (on  page  681  of  209  IlL,  page  819 
of  71  N.  E.)  It  was  said:  "Reliance  is 
placed  upon  tiiat  provision  of  the  trust  deed 
to  the  effect  that  during  the  period  of  re- 
demption the  rents  of  the  mortgaged  premises 
shall  be  paid  to  the  purchaser  at  the  foreclo- 
sure sale.  So  far  as  that  provision  is  con- 
cerned, the  sale  satisfies  the  mortgage  and 
renders  all  its  provisions  inoperative.  They 
were  effective  only  for  the  purpose  of  secur- 
ing satisfaction  of  the  mortgage  debt  When 
that  purpose  was  accomplished,  their  force 
was  entirely  spent"  And  again:  "The 
rights  of  the  complainants  under  the  trust 
deed  were  at  an  end,  and,  as  the  purchasers 
had  no  right  to  the  possession  or  rents  until 
the  certificate  of  purchase  had  ripened  into 
a  deed,  it  is  apparent  that  no  right  existed 
by  which  either  the  complainants  or  the 
purchasers  could  control  the  money  arising 
from  rent  during  the  redemption  period." 

The  debt  secured  by  the  Bartholomae  trust 
deed,  with  the  exception  of  $540.92,  was  satis- 
fled  by  a  sale  of  the  premises.  That  amount, 
with  interest,  out  of  the  rents  in  his  hands 
arising  from  the  premises,  was  tendered  to 
the  executor  of  Phillip  Bartholomae  by  the 
receiver,  which  paid  the  Bartholomae  fore- 
closure decree  and  was  a  satisfaction  of  that 
Indebtedness.  The  holder  of  such  indebted- 
ness, having  received  payment  thereof,  must 
be  satisfied,  and  the  purchaser  of  the  prem- 
ises covered  by  the  Bartholomae  trust  deed, 
no  redemption  having  taken  place,  having 
received  a  deed  for  the  premises,  has  received 
all  that  under  the  statute  be  Is  entitled  to, 
and  must  also  be  sattsfied.  The  balance  re- 
maining in  the  hands  of  the  receiver,  to 
wit,  $152.23,.  under  the  decree,  is  overplus, 
and  should  b«  paid  to  the  appellant  as  the 
bolder  of  the  Junior  incrunbrance^ 


The  Judgment  of  the  Appellate  Court  and 
the  order  of  the  superior  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to  the 
superior  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 

(a?  iiL  115) 

NATIONAL  FIRE   INS.   CO.  v.  THREE 

STATES  LUMBER  CO. 

(Supreme    Court   of    lUinois.    Oct    24,    1903.) 

1.  iNBuaANCG— Chabactsb  Or  Ihsubed's  Ti- 
TUC— Sole  Ownkbship— Contkacts  of  Saue. 

The  fact  that  the  owner  of  property  has 
contracted  to  sell  the  some  does  not  render  his 
ownership  thereof  other  than  sole  and  uncon- 
ditional, within  the  meaning  of  a  fire  policy 
covering  the  property,  where  the  contract 
has  not  been  performed  at  the  time  of  the  loss. 
[Ed.  Note. — ^For  cases  In  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  t  799.] 

2.  Yekdob  and  Pubchaseb— Possbssior  or 
Yendbe— Chabacteb  of  Possession. 

One  In  possession  of  land  under  a  contract 
for  personal  services  to  be  rendered  in  cutting 
timber  and  manufacturing  lumber  for  the 
owner,  and  entitling  the  person  fai  possession 
to  a  conveyance  on  certain  conditions  of  the 
land  remaining  tmaold  when  all  the  timber  is 
mahufactnred,  is  in  possession  as  agent  at 
representative  of  the  owner,  and  not  as  vendee. 

Appeal  from  Appellate  Court,  Fourth 
District 

Action  by  the  Three  States  Lumber  Com- 
pany against  the  National  Fire  Insurance 
Company.  From  a  Judgment  of  the  Appel- 
late Court,  afiSlrmlng  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  action  of  assumpsit,  begun  in 
the  circuit  court  of  Alexander  county  on 
January  28,  1903,  and  brought  on  an  insur- 
ance policy,  Issued  by  appellant  to  appellee, 
bearing  date  July  5,  1902,  insuring  the  prop- 
erty therein  mentioned,  being  a  sawmill  plant 
situated  In  Mississippi  county.  Ark.  Of  the 
amount  insured,  part  was  upon  the  iron- 
clad metal-roof  mill  buildings,  and  a  part  on 
the  machinery  of  all  kinds,  and  a  part  on 
the  engine  and  boilers.  The  declaration  set 
out  the  policy  In  haec  verba.  The  first  plea 
was  the  plea  of  the  general  issue.  The 
second  and  third  pleas  were  pleas  of  can- 
cellation of  the  policy.  The  fourth  plea  was 
that  the  interest  of  the  insured  was  other 
than  the  sole  and  unconditional  ownership 
of  the  property.  Issue  was  taken  upon  the 
general  issue  and  upon  the  second  and  third 
pleas,  after  demurrers  thereto  had  been  sus- 
tained and  the  pleas  had  been  amended.  Af- 
ter demurrers  and  amendments,  issue  was 
also  taken  upon  the  fourth  plea.  A  Jury 
was  waived,  and  the  cause  was  tried  before 
the  court  without  a  Jury  by  agreement  The 
mill  property  was  burned  on  September  6, 
1902,  and,  some  of  the  companies  declining 
to  pay,  suits  were  brought  on  the  policies 
at  Cairo.  There  were  nine  policies,  aggre- 
gating $14,500.  Appellee,  whose  headquarters 
were  in  Cairo,  111.,  applied  to  one  Brown, 
an  insurance  broker  living  there,  for  insur- 
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anoe  on  Bald  aawndU  plant,  anfl  Brown  re- 
QTMSted  one  Fisher,  an  Insurance  broker  at 
Memphis,  to  place  the  Insarance,  and  he  pro- 
cured the  policies  from  the  agency  of  one 
Doltroff  at  Wynne,  Ark.  The  findings  of 
the  court  below  were  against  appellant,  and 
on  Mardi  14,  1904,  Judgment  was  rendered 
in  favor  of  the  appellee,  and  against  the 
appellant,  for  12,118.86.  An  appeal  was 
taken  from  this  judgment  to  the  Appellate 
Court  for  the  Fourth  District,  and  the  lat- 
ter court  has  affirmed  the  judgment  of  the 
drcuit  court  The  present  appeal  is  pti»' 
ecated  from  sudi  Judgment  of  aflSrmance. 
Before  the  issuance  of  said  policy,  and  on 
December  17,  1886,  a  contract  was  executed 
between  apitellee,  a  corporation  organized 
onder  the  laws  of  Wisconsin,  its  successors 
or  assigns,  as  parties  of  the  first  part,  and 
one  A.  B.  Wolverton  of  Luxora,  Ark.,  aa 
party  of  the  second  part  Said  contract  of 
December  17,  1888,  recites  that  appeUee  "la 
now  the  owner  and  is  in  iMsaesslon  of  the 
hwelnafter  described  land  and  timber  situ- 
ated In  Mississippi  county,  state  of  Arkan- 
sas."  By  the  terms  thenof  "the  said  A.  B. 
Wolverton  agrees  that  he  will  manufacture 
into  lumber  for  the  said  Three  States  Lum- 
bw  Company,  its  successors  or  assigns,  all 
of  the  merchantable  timber  now  lying,  btand- 
ing,  or  being  on  the  following  described 
landB,   and  will  deliver  the   same   to  said 

*  •  *  company  *  •  *  aa  directed,  f. 
&  b.  barge  Mississippi  river."  Here  follows 
a  discription  of  the  lands.  It  Is  therein 
agreed  "that  the  said  A.  B.  Wolverton  will 
at  all  times  follow  the  instructions  and 
directions  of  said  Three  States  Lumber  Com- 
pany, Its  successors  or  assigns,  or  their  au- 
thorized agents,  both  in  the  cutting  of  said 
timber  and  in  the  manufacture  of  all  lumber 
to  be  delivered  under  the  terms  of  this  con- 
tract, and  said  A.  B.  Wolverton  will  con- 
tinne  to  follow  snch  instructions  and  direc- 
tions so  long  as  this  contract  shall  remain 
In  full  force  and  effect  It  is  particularly 
understood  and  agreed  that  the  title  to  all 
land  and  timber  heretofore  described  is 
and  shall  remain  in  said    •    •    •    company, 

*  *  *  and  the  title  and  possession  of 
all  lumber  manufactured  under  this  agree- 
ment remains   in   said    *    *    *    company, 

*  *  *  free  from  all  liens,  claims,  de- 
mands, and  Incumbrances  of  any  nature 
whatsoever."  Said  company,  its  successors 
or  assigns,  therein  "agree  to  purchase  a  suit- 
able sawmill  and  other  equipment.  Including 
steel  tram  and  logging  road,  rolling  stock 
for  use  on  said  tram  and  logging  road,  log 
wagons,  teams,  eta,  all  of  said  property  to 
be  purchased  for  the  account  of  said  Three 
States  Lumber  Company,  its  successors  or 
assigns,  and  to  be  used  by  said  A.  B.  Wolver- 
ton In  the  manufacture  and  delivery  of  all 
merchantable  timber  heretofore  described," 
It  is  further  agreed  that  "the  title  and  pos- 
session to  all  such  property  and  material 
Is  and  shall  remain  in  the  said  Three  States 
Lumber  Company,  its  successors  or  assigns, 


and  by  It  entered  upon  Its  books  for  record 
under  name  of  "Wolverton  Lumber  Account' " 
It  is  further  agreed  "that  the  said  •  •  • 
company  •  •  •  may  gell  any  parcel  or 
parcels  of  land,  on  which  all  merchantable 
timber  shall  have  been  removed  under  the 
terms  of  this  contract,  and  the  proceeds  of 
such  sale  or  sales  will  be  entered  upon  its 
books  and  placed  to  the  credit  of  'Wolverton 
Lumber  Account'"  The  said  company 
"agrees  to  make  to  said  A.  B.  Wolverton  a 
monthly  advatace  for  the  payment  of  all  labor 
and  operating  expenses,  not  to  exceed  $5  per 
thousand  feet;  said  advance  to  be  made  on 
estimate  on  all  lumber  manufactured  and 
In  pile  on  mlllyard,  according  to  the  terms 
of  contract  which  shall  have  been  manu- 
factured during  the  preceding  months,  and 
said  estimate  to  be  made  by  said  Three 
States  Lumber  Company  •  •  •  or  its  au- 
thorized agents  and  entered  upon  Its  books 
in  'Wolverton  Lumber  Account' "  It  Is  fur- 
ther agreed  that,  should  the  said  Wolverton, 
"^  case  of  death,  disability,  or  otherwise, 
fail  or  neglect  to  comply  with  the  terms  of 
this  agreement,  or  refuse  or  delay  the  cut- 
ting of  said  timber  heretofore  described,  or 
the  manufacture  of  the  same  Into  lumber, 
then  the  said  A.  B.  Wolverton  agrees  that 
the  said  Three  States  Lumber  Company,  its 
successors  or  assigns,  may,  upon  written  or 
verbal  notice  to  him  or  his  legal  representa- 
tives, enter  upon  and  take  possession  of  all 
improvements  of  any  and  all  nature  what- 
soever, and  that  they  may  make  such  ar- 
rangements as  they  may  consider  necessary 
to  continue  the  cutting  and  manufacture  of 
said  timber,  and  said  A.  B.  Wolverton  or 
legal  representatives  do  relinquish  any  and 
all  claims  they  may  have  had  under  this 
agreement  to  the  cutting  and  manufacture 
of  said  timber,  and  this  agreement  Is  can. 
celed,  except  as  to  any  manufactored  Inm> 
ber  then  on  mlllyard,  which  shall  be  settled 
for  according  to  the  terms  of  this  contract, 
and  any  balance  which  may  be  found  due 
A.  B.  Wolverton  or  his  legal  representatives 
shall  be  placed  to  the  credit  of  "Wolverton 
Lumber  Account*  on  books  of  said  Three 
States  Lumber  Company,  its  successors  or 
assigns."  It  is  further  agreed  that  the  said 
Wolverton  "will  not  manufacture  any  lum- 
ber for  any  other  persons  or  person  during 
the  continuance  of  this  contract  except  by 
written  consent  of  said  Three  States  Lumber 
Company,  its  successors  or  assigns."  It  is 
therein  further  agreed  that  Wolverton  "will 
cut  or  cause  to  be  cut  10,000,000  feet  of  lum- 
ber each  year  during  the  continuance  of  this 
contract,  until  all  of  said  merchantable  timber 
heretofore  described  shall  have  been  manu- 
factured and  delivered  to  said  Three  States 
Lumber  Company,  its  successors  or  assigns, 
unless  he  shall  be  prevented  by  fires,  floods, 
or  other  causes  over  which  he  has  no  con- 
trol." It  is  therein  further  agreed  that  the 
appellee,  its  successors  or  assigns,  "will  buy  i  p 
from  time  to  time,  aa  they  may  electa  addi-t*^^ 
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tlonal  timber,  bought  with  kaowledge  and 
coneent  of  said  A.  B.   WolTertoo,  and  all 
■uch  timber  so  bought  Is  to.be  manafactured 
tor  and  delivered  to  said  Three-  States  Lumr 
ber  Company,  Its  successors  or  assigns,  ac- 
cording to  and  under  the  terms  of  this  cour 
tract"    It  is  furthermore  therein  agreed  that 
"when  all  of  the  terms  of  this  contract  shall 
have  been  fully  compiled  with,  and  all  of 
the  merchantable  timber  heretofore  described 
shall  have  been  manufactured  into  lumb» 
for  and  delivered  to  said    •    •    •    company 
•    •    *    as   agreed   herein,    'together    with 
any  additional  timber  that  may  have  been 
purchased  under  the  terms  of  this  contract,' 
then   the   said    •    •    •    company    •    •    • 
agrees  to  quitclaim  to  said  A.  B.  Wolverton 
all  land  remaining  unsold  under  this  conr 
tract,  and  will  further  give  to  said  A.  B. 
Wolverton   title   to   all   improvements   and 
personal  property  that  have  been  purchased 
by  it  ai^d  remain  upon  said  land,  provided 
there  is  on  Its  books  to  the  credit  of  'Wolr 
verton  Lumber  Account'  a  suflBclent  sum  to 
pay  for  all  land,  timber,  personal  property, 
and  improvements  at  cpst  of  the  same,  to- 
gether with  all  expenses,  interest,  taxes  and 
assessments  thereon;  and  further  provided 
that  such  credit  shall  first  be  applied  on  an 
indebtedness,  now  owing  the  said    •    •    • 
company    •    •    *>    from  said  A.  B.  Wolver- 
ton, now  amottatlng  to  $28,339.29,  resulting 
from  his  'Marked  Tree  Plant,'  and  balance 
of  credit  to  be  applied  under  this  contract. 
If    sufficient    remAins    to    balance    account, 
otherwise  to  be  held  by  said  Three  States 
Lumber  Company,  Its  successors  or  assigns, 
and  applied  by  them  pro  rata  as  they  pay 
elect,  under  the  terms  of  this  agreement" 
The  agreement  then  contains  provisions  for 
stacking  and  piling  all  Itimber  manufactured 
under  the  contract  above  high  water,  etc., 
so  as  to  guard  against  injury  to  it  by  fires 
or  floods,  and  to  prevent  its  being  carried 
away  or  destroyed  thereby;  and  Wolverton 
therein  agrees  that  he  will  carefully  watch 
said  lumber  from  all  waste,  fires,  overflows, 
freshets,  or  damages  of  every  kind  from  the 
time  It  is  stacked  until  removed  by  the  com- 
pany, and  that  all  dimensions  of  stock  manu- 
factured under  the  contract  will  be  piled 
separately  and  put  up  clear,  each  correspond- 
ing width  by  itself,  and  that  all  cottonwood 
liunber  will  be  measured  and  Inspected,  log 
■   run,  mill  culls,  and  all  worthless  boards  to 
be  thrown  out  and  retained  by  Wolverton. 

Miles  Frederick  Gilbert  (M.  M.  Crane,  of 
counsel),  for  appellant  Lansden  &  Leek  and 
David  S.  Lansden,  for  appellee. 

MAORTJSBR,  J.  (after  stating  the  facts). 
In  this  case,  three  defenses  were  set  up  In 
the  trial  court,  and  argued  and  discussed  In 
that  court  and  in  the  Appellate  Court  One 
of  these  defenses  was  that  there  was  a  can- 
cellation of  the  policy  by  the  company  be- 
fore the  fire  under  the  following  provision 
In  the  policy,  to  wit:    "This  policy  shall 


be  canceled  at  any  time  at  the  naqaefBt  of  the 
Insured,  or  by  the  company  by  giving  five 
days'  notlee  of  sudi  cancellation."  Wheth- 
er the  company  gave  such  notice,  and  wheth- 
er it  was  received  by  the  appellee,  were  qnee- 
tlons  of  fact,  which  are  settled  by  the  Judg- 
ments of  the  circuit  and  appellate  courts. 
The  defense,  based  upon  an  alleged  cancel- 
lation of  the  policy,  has  been  abandoned  by 
the  appellant  company  In  this  court  and 
no  considerations  in  support  of  it  are  present- 
ed in  the  argument  of  counsel  tor  the  appel- 
lant 

The  wcond  defense  made  ap<Hi  the  trial 
below  was  that  the  interest  of  the  insured 
at  the  date  of  the  policy  was  other  than  an 
onconditional  and  sole  ownership.    The  pol- 
icy contains  the  following  provision,  to  wit: 
"This  entire  policy,  unless  otherwise  provid- 
ed by  agreement  indorsed  hereon  or  added 
hereto,  shall  be  void    ••    •    •    if  the  Intereet 
of  the  Insured  be  other  than  unconditional 
and  sole  ownership,     *     *     *    or  U  any 
change  other  than  by  the  death  of  the  In- 
sured takes  place  In  the  Interest,  title,  or 
possession  of  the  subject  of  Insurance  (ex- 
cept change  of  occupants  without  increa^ 
of  hazard),  whether  by  legal    process    or 
Judgment,  or  by  voldntary  act  of  the  insur- 
ed, or  otherwise."    It  was  contended  by  the 
appellant  in  the  lower  conrts  that  the  in- 
terest of  the  appellee,  as  the  insured  party. 
In   the   property   Insmred,   was  other   than 
unconditional  and  sole  ownership,   by  rea- 
son of  the  contract  made  by  appellee  with 
A.  B.  Wolverton  on  December  17,  1898,  as 
such  contract  is  set  forth  in  the  statement 
preceding  this  opinion.    The  appellant  upon 
the  trial  below  submitted  to  the  trial  court, 
to  be  held  as  law  In  the  decision  ot  the  case, 
certain  propositions  to  the  effect  that  the 
Interest  of  the  appellee  was  not,  at  the  time 
of  the  destruction  of  the  property  by  Are, 
that  of  sole  and  unconditional  ownership, 
and  that  the  execution  of  the  agreement -of 
December   17,    1898,    between    appellee   and 
Wolverton,  together  with  the  alleged  placing 
of  Wolverton  in  possession  of  the  Insured 
premises,  was  an  act  which  so  changed  the 
status  of  ownership  as  to  be  in  violation 
of  the  clause  of  the  policy  as  to  uncondition- 
al and  sole  ownership.    These  propositions 
were  marked  "Refused"  by  the  trial  court 
and  their  refusal  presents  the  only  qnesHon 
which  is  .now  urged    upon    our    attention. 
That  question  Is  whether  or  not  the  interest 
of  the  insured  in  the  premises  was  other 
than  an  unconditional  and  sole  ownership 
thereof  by  virtue  of  the  provisions  of  such 
contract 

First  It  is  Insisted  by  the  appellant  that 
the  contract  of  December  17,  1898,  is  a  con- 
ditional sale  of  the  property  mentioned,  and 
possesses  all  the  characteristics  of  a  bond  for 
a  deed  and  all  the  objectionable  features 
of  an  incumbrance,  and  that  it  made  the 
ownership  conditional,  inasmuch  as,  when 
the  condition  therein  specified  should  be  per- 
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formed,  appellee  agreed  to  "quitelalm"  to 
WoWertoB  "all  land"  remaining.  If  it  be 
assumed,  as  Is  contended  by  appellant,  that 
the  agreement  In  question  is  a  contract  by 
the  appellee  for  the  sale  of  land  to  the  ap- 
pellant. It  does  not  follow,  for  that  reason, 
that  the  Interest  of  the  appellee  in  the  prop- 
erty insured  is 'other  than  unconditional  and 
sole  ownership.  This  precise  question  was 
decided  by  this  court  in  Pheniz  In&  Co.  t. 
Caldwell,  187  111.  73,  68  N.  B.  314,  where  It 
was  held  that  the  execution  and  delivery  of 
a  bond  for  a  deed,  even  though  accompanied 
by  a  part  payment  of  the  purchase  money, 
was  not  a  sale  within  the  meaning  of  an 
insurance  policy,  requiring  the  consent  of  the 
company  to  any  sale  of  the  property,  since 
the  maker  of  a  bond  for  a  deed  retains  both 
the  legal  and  equitable  title  until  the  obligee 
has  performed  the  conditions  which  entitle 
talm  to  demand  a  conveyance.  Where  there 
la  ft  written  contract  for  the  sale  of  laud, 
the  vendor  retains  the  leigal  title.  Langlois 
V,  Stewart,  156  111.  e09,  47  N.  B.  177.  As 
was  said  in  lianglois  v.  Stewart,  supra:  "A 
bond  for  a  deed  is  only  an  agreement  to  make 
title  in  the  future,  and  so  long  as  it  remains 
executory  the  title  is  vested  in  the  original 
owner."  The  rule  in  this  state  is  that  the 
vendor  is  trustee  of  the  title  for  the  benefit 
of  the  vendee.  Sutherland  v.  Ooodnow,  108 
111.  628,  48  Am.  Rep.  560 ;  Fuller  v.  Bradley, 
160  111.  61,  43  N.  B.  782;  Phenlx  Ins.  Co.  v. 
Caldwell,  supra.  If,  therefore,  the  agree- 
ment here  under  consideration  is  a  contract 
for  the  sale  of  land  by  the  appellee  to  Wol- 
Terton,  the  legal  title  to  the  property  re- 
mained in  appellee  as  vendor,  and  was  held 
by  appellee  as  trustee  for  the  benefit  of  Wol- 
verton. 

In  addition  to  this,  the  contract  of  Decem- 
ber 17,  1898,  expressly  provides  that  "the 
title  to  all  land  and  timber  heretofore  de- 
scribed is,  and  shall  remain,  in  said  Three 
States  Lumber  Company,  Its  successors  or 
assigns,  and  the  title  and  possession  of  all 
lumber  manufactured  under  this  agreement 
remains  in  said  Three  States  Lumber  Com- 
pany, its  successors  or  assigns,  free  from 
all  liens,  claims,  demands,  and  incumbrances 
of  any  nature  whatsoever."  The  agreement 
also  provides,  as  to  the  property  to  be  pur- 
chased in  the  future  by  the  company,  that 
"the  title  and  possession  to  all  such  proper- 
ty and  material  Is  and  shall  remain  in  the 
said  Three  States  Lumber  Company,  its  suc- 
cessors or  assigns."  The  agreement  also  pro- 
vides that  said  company,  its  successorg  or 
assigns,  "may  sell  any  parcel  or  parcels  of 
land,  on  which  all  merchantable  timber  shall 
have  been  removed  under  the  terms  of  this 
contract,"  and  the  company  only  agrees  to 
quitclaim  to  Wolverton  "all  land  remain- 
ing unsold  TUider  this  contract"  when  Its 
terms  have  been  fully  complied  with,  and  all 
of  the  merchantable  timber  therein  described 
aball  have  been  manufactured  Into  lumber 
and  delivered   to   the   company   as   agreed 


therein,  together  with  any  additional  tim- 
ber that  may  be  purchased  under  the  terms 
of  the  contract  The  provisions  that  the 
title  and  possession  were  to  remain  in  the 
company  and  that  the  company  was  to  have 
the  right  to  sell  any  portion  of  the  land  from 
which  the  timber  should  be  cut  off  indicate 
that  the  unconditional  and  sole  ownership 
of  the  property  remained  in  the  company, 
so  far  as  the  legal  title  was  concerned. 

Second.  It  cannot  be  said  that,  under  the 
terms  of  this  contract,  the  equitable  title  was 
thereby  invested  in  Wolverton.  A  mere  con- 
tract to  convey  at  a  future  time  upon  the  per- 
formance of  certain  acts  by  the  purchaser 
does  not  create  an  equitable  title.  "It  is  but 
an  agreement  that  may  ripen  into  an  equi- 
table title. '  When  the  purchaser  performs  all 
acts  necessary  to  entitle  him  to  a  deed,  then, 
and  not  till  then, 'he  has  an  equitable  title,  and 
may  compel  a  conveyance."  Cbappell  v.  Mc- 
Knight,  108  111.  670;  Walters  v.  Walters,  132 
111.  467,  23  N.  B.  1120.  This  question  has 
arisen  in  connection  with  the  subject  of  a 
widow's  dower.  It  is  held  that  a  widow  may 
have  dower  In  the  equitable  estate  of  her  hus- 
band in  real  property;  but  it  has  also  been 
held  that,  where  there  Is  a  contract  for  the 
sale  of  land,  a  husband,  who  is  the  vendee  in 
audi  contract,  has  no  such  equitable  Interest 
in  the  property,  as  will  entitle  his  wife  to  an 
Inchoate  right  of  dower  therein,  until  he  has 
made  all  the  payments  for  purchase  money, 
as  required  by  the  contract,  so  that  nothing 
remains  to  be  done  except  the  execution  of  a 
deed  to  him.  Oreenbaum  v.  Austrian,  70  III 
581 ;  Walters  v.  Walters,  supra.  Before  the 
purchaser  under  a  contract  of  sale  has  per- 
formed all  the  conditions  required  of  him  by 
the  contract,  he  does  not  really  have  an  equi- 
table title  to  the  property  described  In  the  con- 
tract In  the  case  at  bar,  ttie  proof  shows 
that.  In  view  of  the  quantity  of  land  from 
which  timber  was  to  be  cut  by  the  terms  of 
the  contract  and  In  view  of  the  amount  of 
timber  which  It  was  possible  to  cut  therefrom 
per  day,  it  would  take  some  12  years  or  more 
before'  Wolverton  could  comply  with  all  the 
terms  of  the  contract.  He  was  not  entitled 
to  a  quitclaim  deed  of  the  part  of  the  property 
remaining  unsold  until  all  the  terms  of  the 
contract  had  been  fully  complied  with,  and  all 
of  the  merchantable  timber  described  thereon 
had  been  manufactured  into  lumber  and  de- 
livered to  the  appellee.  As  this  period  had 
not  arrived  at  the  time  the  property  was  de- 
stroyed by  fire  on  September  6,  1902,  he  had 
no  equitable  title  to  the  property. 

Third.  In  addition  to  this,  the  contract 
shows  that  the.  Interest  of  Wolverton  to  be 
acquired  by  the  terms  of  the  contract  In  the 
property  was  remote  and  contingent.  Not 
Only  was  the  timber  to  be  cut  from  the  land 
and  manufactured  Into  lumber  and  delivered 
to  the  appellee,  but  certain  advances  that  had 
b^en  made  or  were  to  be  made,  and  certain  in- 
debtedness due  from  Wolverton  to  the  appel- 
lee, were  to  be  paid  off.  All  this  wg 
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be  done,  and  these  advances  and  indebtedness 
bad  to  be  paid,  before  the  appellee  wonld  be 
obliged  to  convey  to  Wolverton  the  land  re- 
maining nnsold  and  the  improvements  remain- 
ing on  the  unsold  land.  This  feature  of  the 
contract  brings  the  case  within  the  doctrine 
announced  In  Security  Ins.  Co.  V.  Kuhn,  287 
111.  166,  69  N.  E.  822,  which  was  an  acUon  in 
assumpsit  on  an  insurance  policy  containing  a 
provision  tliat  it  should  be  void  "if  the  inter- 
est of  the  insured  be  other  than  unconditional 
and  sole  ownership,  or  if  the  subject  of  insur- 
ance be  a  building  on  ground  not  owned  by 
the  insured  in  fee  simple,"  and  where  the  de- 
fense was  that  the  Interest  in  the  plaintiff  in 
the  property  insured  was  not  that  of  uncondi- 
tional and  sole  ownership,  and  the  ground  on 
which  the  building  was  situated  was  not 
owned  by  him  in  fee  simple ;  and  it  was  there 
held  that  the  widow,  suing  upon  the  policy, 
who  took  an  equitable  life  estate  as  devisee 
and  the  legal  title  as  executrix  and  trustee, 
had  a  fee-simple  title  within  the  meaning  of 
the  policy,  and  It  was  there  further  held  that 
— as  to  the  Interest  of  the  plaintiff,  which 
was  limited  upon  her  death  or  the  uncertain 
event  of  her  remarriage,  and  to  dubious  and 
uncertain  persons  who  should  be  living  and 
able  to  take  the  property  at  her  death,  so  that 
it  could  not  be  known  who,  If  any,  would  be 
the  surviving  child  or  ctilldren,  or  the  Issue  or 
descendant  of  any  such  child,  to  receive  the 
future  contingent  Interest,  no  one  having  a 
present  vested  estate  or  Insurable  Interest  ex- 
cept the  plaintiff — "in  the  action  at  law  she 
must  be  regarded  as  the  sole  and  uncondition- 
al owner  in  fee  simple,  although  the  property 
in  her  hands  or  the  proceeds  of  the  insurance 
are  impressed  with  a  trust  which  a  court  of 
equity  will  compel  her  to  execute." 

Fourth.  It  is  said,  however,  by  the  appel- 
lant, that  Wolverton  was  put  Into  possession 
of  the  property,  and  that  the  possession  did 
not  remain  with  appellee  as  vendor.  It  is 
sought  to  distinguish  the  case  of  Pheniz  Ins. 
Co.  V.  Caldwell,  supra,  from  the  case  at  bar, 
upon  the  alleged  ground  that  in  the  former 
case  the  vendee  under  the  contract  of  sale  was 
not  put  into  possession  of  the  property,  where- 
as here  it  Is  said  that  the  vendee  had  the 
possession.  A  careful  examination  of  the  con- 
tract will  show  that  really  the  possession  re- 
mained with  appellee,  the  owner  of  the  prop- 
erty. Wolverton's  possession  was  not  that  of 
owner  or  purchaser.  Appellee  put  him  in  pos- 
session of  the  mill,  in  order  that  he  might 
manufacture  into  lumber  the  timber  furnished 
to  him  by  the  appellee.  He  was  merely  the 
agent  or  representative  of  the  appellee  in  the 
management  of  the  property  tor  the  purpose 
of  manufacturing  the  timber  into  lumber. 
The  contract  not  only  provides  in  express 
terms  that  the  title  of  the  property  then  on 
hand  and  to  be  subsequently  purchased  should 
remain  in  appellee,  but  also  that  the  posses- 
sion of  the  same  should  remain  in  appellee. 
The  latter  also  was  given  the  right  to  sell  any 
and  all  of  the  land  whenever    the   timber 


should  be  removed  from  It  As  to  Wolverton, 
the  contract  was  a  personal  one;  that  is  to 
say,  a  contract  for  his  personal  services.  He 
was  to  perform  the  duty  of  manufacturing  the 
timber  into  lumber.  That  duty  he  was 
obliged  to  perform,  not  as  the  owner  or  pur- 
chaser of  the  property,  but  as. the  representa- 
tive of  the  appellee. 

Fifth.  It  cannot  be  said  that  there  was  any 
change  of  the  interest  of  the  appellee  in  the 
property  after  the  Issuance  of  the  policy  of 
insurance.  The  policy  bears  date  July  5, 
1902.  When  It  was  issued,  the  contract  with 
Wolverton  already  existed,  it  having  been  ex- 
ecuted on  December  17,  1898.  Therefore  the 
Interests  both  of  the  appellee  and  of  Wolver- 
ton under  the  contract  existed  when  the  pol- 
icy was  Issued.  It  Is  not  shown,  by  any  testi- 
mony In  the  record  to  which  onr  attention  has 
been  called,  that  any  written  application  was 
made  by  appellee  for  the  policy  of  insurance 
upon  which  this  suit  Is  brought.  Consequent- 
ly appellee  made  no  representations  as  to  the 
nature  or  character  of  its  Interest  in  the  prop- 
erty when  the  policy  was  Issued  to  it;  nor 
does  it  appear  that  any  inquiry  was  made  by 
the  appellant,  or  Its  agents,  of  appellee  as  to 
the  nature  of  the  tatter's  interest  in  the  prop- 
erty. Consequently  there  could  have  been  no 
misrepresentation  on  the  part  of  appellee  as 
to  the  extent  or  character  of  its  interest 

The  third  defense  made  below,  that  ap- 
pellee concealed  the  existence  of  the  contract 
with  Wolverton  at  the  time  of  the  Issuance 
of  the  policy,  becomes  immaterial,  because, 
in  the  view  here  taken,  appellee's  Interest 
under  the  contract  was  not  less  than  un- 
conditional and  sole  ownership  of  the  prop- 
erty. In  Manchester  Fire  Assurance  Co.  t. 
Abrams,  88  Fed.  932,  32  C.  O.  A.  428,  it  vaa 
said  by  the  United  States  Circuit  Court  of 
Appeals  of  the  Ninth  Circuit:  "Sound  rea- 
son, as  well  as  the  weight  of  authority,  in- 
clines us  to  the  view  that,  where  the  assured 
has  an  insurable  interest  In  the  property, 
and  in  good  faith  applies  for  Insurance  upon 
the  same,  and  makes  no  actual  misrepresen- 
tation or  concealment  of  his  Interest  therein, 
and  the  Insurance  company  refrains  from 
making  inquiry  concerning  bis  interest  and 
issues  a  policy  to  him,  and  accepts  and  re- 
tains his  premium,  the  company  must  be  pre- 
sumed to  have  knowledge  of  the  condition  of 
his  title,  and  to  assure  the  property  with  such 
knowledge.  *  ♦  •  In  the  case  at  bar 
there  can  be  no  question  that  the  defendant 
in  error  insured  the  property  in  good  faith 
as  his  .own.  He  was  asked  no  questions 
concerning  his  title.  The  condition  In  the 
policy,  which  It  is  claimed  renders  it  void, 
was  one  of  the  numerous  printed  conditions 
which  the  policy  contained  when  It  was  de- 
livered to  him.  The  law  does  not  favor  for- 
feiture. The  contract  Issued  and  prepared 
by  the  insurance  company  Is  made  for  its 
own  protection,  and  must  be  construed  most 
strongly  against  It."  See,  also,  Philadelphia 
Tool  Co.  T.  British  American  Assurance  Co, 
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132  Pa.  236,  19  Att.  77,  19  Am.  St  Rep.  596; 
Western  Assurance  Co.  ▼.  Mason,  5  111.  App. 
141;  Miotke  t.  Milwaukee  Mutual  Ins.  Co., 
113  Mich.  166,  71  N.  W.  463;  Traders*  Ins. 
Co.  ▼.  Pacaud,  150  111.  246,  87  N.  B.  460,  41 
Am.  St  Rep.  355;  German  Ins.  Co.  r.  Gibe, 
162  III.  251,  44  N.  B.  480;  Lycoming  Fire  Ins. 
Co.  V.  Jackson,  83  111.  30%  25  Am.  Rep.  386. 
As,  therefore,  appellee,  under  the  contract 
with  Wolverton,  retained  the  legal  and 
equitable  title  and  the  possession  of  the  prop- 
erty, its  interest  was  not  thereunder  less 
than  a  sole  and  unconditional  ownership. 

Counsel  for  appellant  substai^tially  admit 
that,  if  the  case  of  Pheniz  Ins.  Co.  t.  Cald- 
well, supra,  is  to  stand  as  the  law  of  this 
court,  the  decision  there  made  disposes  of 
the  defense  here  set  up;  but  counsel  strenu- 
ously urge  that  the  decision  in  the  Caldwell 
Case  is  not  in  "harmony  with  many  decisions 
In  other  states  upon  this  point  and  that  it 
ought  to  be  overruled.  After  a  careful  con- 
sideration of  the  able  argument  of  counsel, 
we  see  no  reason  for  changing  or  retreating 
from  the  views  .expressed  in  the  Caldwell 
Case. 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  Appellate  Court  affirming  the 
Judgment   of  the   circuit  court  is   affirmed. 

Judgment  affirmed. 
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(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Oabribhiuht  —  ExxcnroBS  —  Fbkmatobx 

Hurd's  Rev.  St  1809,  p,  936,  c.  63,  pro- 
vides that  administrators  and  executors  may  be 
summoned  as  garnishees.  Administration  Act 
(Hnid'a  Rev.  St  1889,  pp.  104, 105,  c.  3)  H  4,  0, 
7,  provide  that  the  power  of  an  executor  before 
probating  the  will  shall  extend  to  the  burial 
of  the  testator,  the  payment  of  necessary  funeral 
expenses,  and  taking  care  of  the  estate,  and 
require  the  executor,  before  entering  upon  his 
duties,  to  subscribe  a  certain  oath  and  enter 
into  a  bond.  Kurd's  Rev.  St  1899,  p.  1746,  c. 
148,  makes  a  will  available  as  such  only  when 
admitted  to  probate.  Held,  that  executors  or 
administratora  are  not  subject  to  ganiishment 
imtil  the  will  is  probated  and  letters  testamen- 
tary are  issued,  and  it  is  immaterial  that  the 
debt  is  owing  absolutely  and  the  garnishee  has 
legally  qualified  as  executor  at  the  time  of  filing 
his  answer. 

[Ed.  Note. — For  cases  in  .point  see  vol.  24, 
Cent.  Dig.  Garnishment  f  119.] 

2.  Gabkishusnt  —  Pleaoinqs  —  Answeb    or 
Gabnishee. 

Formal  pleadings  are  not  required  in  gar- 
nishment proceedings,  and  the  garnishee  may  in 
his  answer  allege  facts  showing  that  the  pro- 
ceedings are  premature. 

3;,  Save — Natubx  or  Rekkut — Constbuctjob 
or  Statute. 

While  the  garnishment  statute  la  to  be 
liberally  construed  for  the.  advancement  of  the 
remedy,  such  remedy  is  purely  legal,  and  every 
case  must  be  brought  within  the  scope  of  the 
statute,  and,  whatever  the  effect  may  be,  the 
words  of  the  statute  mast  control. 

[Ed.  Note. — For  cases  in  point  see  voL  24, 
Coit  Dig.  Garnishment,  i  1.] 


4.  Exeoutobb— PowEBS  Befobb  Pbobatb, 

Hurd's  Rev.  St  1899,  p.  104,  c.  3,  S  4,  pro- 
viding that  the  power  of  me  executor  over  the 
testator's  estate  before  the  probate  of  the  will 
and  obtaining  of  letters  testamentary  shall  ex- 
tend to  the  burial  of  testator,  the  payment  of 
necessary  funeral  expenses,  and  the  taking  care 
of  the  estate,  has  modified  the  common-law 
powers  of  executors  before  the  probating  of  the 
will,  by  restricting  them  to  the  .exercise  of  the 
functions  specified. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Garnishment  suit  by  Charles  G.  Wheeler, 
for  the  use  of  Henry  K.  Elklns'  executors, 
against  the  Chicago  Title  &  Trust  Company, 
individually  and  as  the  executor  of  Sarah 
J.  Wheeler,  deceased.  From  a  judgment  of 
the  Appellate  Court  reversing  a  Judgment  for 
plaintiff,  plalntlfl  appeals.    Affirmed. 

Morton  D.  Hull,  for  appellant  Eugene  H. 
Gamett  (Gwynn  Gamett  of  counsel),  for 
appellee. 

CARTWRIGHT,  C.  J.  In  December,  1901, 
Henry  K.  Elkins  recovered  a  judgment 
against  Charles  Gilbert  Wheeler.  Elkins 
died,  and  Kate  Elkins  Daniels  is  the  surviv- 
ing executrix  ot  bis  will.  On  January  10, 
1902,  Sarah  J.  Wheeler,  wife  of  Charles  Gll> 
bert  Wheeler,  the  judgment  debtor,  died  leav- 
ing a  will  by  which  she  gave  to  him  a  money 
legacy  of  $6,000  and  appointed  the  Chicago 
Title  &  Trust  Company  executor.  On  Janu- 
ary 17, 1902,  Charles  Gilbert  Wheeler  assign- 
ed said  legacy  to  said  trust  company  to  se- 
cure a  loan  of  $1,600.  On  January  22,  1902, 
the  executors  of  the  will  of  Henry  K.  Elkins 
commenced  this  garnishment  suit  in  the  Cir- 
cuit court  of  Cook  county  against  said  trust 
company,  In  its  own  right  and  as  executor 
of  said  will,  and  the  writ  was  served  the 
same  day.  On  January  23,  1902,  the  trust 
company  filed  in  the  probate  eourt  of  Cook 
county  its  petition  for  the  probate  of  the 
will  of  Sarah  J.  Wheeler  and  for  letters 
testamentary  thereon.  On  Febnuuy  25, 1902, 
the  will  was  admitted  to  probate,  and  on  the 
same  day  Wheeler  assigned  his  legacy  to 
Augustus  W.  Wheeler,  subject  to  the  previ- 
ous assignment  to  the  trust  company.  On 
February  26.  1902,  letters  were  Issued  to  the 
trust  company  as  executor,  and  ndther  of 
the  assignments  was  filed  for  record  in  the 
probate  court  until  that  day.  On  April  5, 
1902,  the  trust  company  filed  two  answers, 
one  in  its  own  right  and  the  other  as  execu- 
tor. In  the  answer  as  executor  it  admitted 
the  giving  of  the  legacy  by  the  testatrix  to 
Charles  Gilbert  Wheeler,  but  alleged  that  it 
was  not  executor  at  the  time  of  the  serv- 
ice of  the  writ  There  was  a  hearing,  at 
which  the  only  defense  made  was  that  the 
trust  company  was  not  executor  when  the 
suit  was  begun,  and  therefore  the  suit  was 
premature.  The  court  discharged  the  trust 
company  in  its  individual  capacity,  but  found 
against  It  "as  executor,  and  continued  the 
cause  until  an  order  of  distribution  should 

be  entered  in  the  probate  court  •  SubseauenK 
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ly,  upon  a  partial  order  of  distribution  In  the 
probate  court,  Judgment  was  entered  by  the 
circuit  court  against  the  trust  company,  gar- 
nishee, as  executor,  to  be  paid  In  due  course  of 
administration.  -  The  trust  company  sued  out 
a  writ  of  error  from  the  Appellate  Court  for 
the  First  District,  and  that  court  Teversed 
the  Jndgment  Prom  the  Judgment  of  the 
Appellate  Court  the  case  is  brought  here  by 
appeal. 

The  only  question  to  be  determined  is 
whether  the  act  In  relation  to  the  garnish- 
ment of  administrators  and  executors,  'In 
force  July  1,  1897,  authortzes  the  commence- 
ment of  a  garnishment  suit  against  an  exec- 
utor before  the  probate  of  the  will  and  the 
issuing  of  letters  testamentary.  That  stat- 
ute recognizes  the  rule  that  general  statutes 
relating  to  garnishment  are  not  applicable  to 
executors  until  a  decree  for  payment  or  dis- 
tribution has  been  made,  and  provides  that 
they  may  be  summoned  as  garnishees,  but 
that  final  Judgment  shall  not  be  rendered  until 
an  order  for  distribution  -  has  been  made. 
The  evident  purpose  of-  the  statute  Is  to 
change  the  former  rule  that  an  executor  or 
administrator  was  not  subject  to  ganiisb- 
ment  until  the  payment  of  a 'claim  or  legacy 
had  been  ordered  by  the  probate  coinft,  so 
that  he  became  personally  liable  for  the  pay- 
ment, and  td  subject  executors  and  admin- 
istrators to  proceedings  i>y  garnishment  be- 
fore a  final  decree  of  distribution,  and  before 
the  share  of  any  heir  or  distributee  or  the 
amount  of  a  claim  or  share  has  been  finally 
or  definitely  ascertained.  The  statnte  Is  as 
follows:  "That  hereafter  It  shall  be  law- 
ful to  summon  administrators  and  executors 
as  garnishees,  and  they  may  be  gamlsheed 
with  respect  to  any  moneys,  goods,  chattels, 
lands,  tenements  or  other  estates  t>elonglng 
to  any  deTlsee  or  legatee  under  any  will,  or 
belonging  to  any  heir  or  distributee  of  any 
estate;  but  no  final  Judgment  shall  be  ren- 
dered against  such  administrator  or  exec- 
utor until  after  an  order  of  distribution  has 
been  made  by  the  county  court,  out  of  which 
his  letters  testamentary  or  of  administra- 
tion Issued.  No  assignment,  transfer,  or 
other  disposition,  by  an  heir,  legatee  or  dev- 
isee of  bis  distributive  share,  legacy  or  de- 
vise In  the  hands  of  any  administrator  or 
executor  shall  operate  to  defeat  the  garnish- 
ment of  the  same  unless  the  said  assign- 
ment, transfer,  or  other  disposition  Is  re- 
duced to  writing  and  filed  in  the  office  of  the 
clerk  of  the  county  court,  out  of  which  such 
letters  testamentary  or  of  administration 
were  Issued  before  the  service  of  process  of 
garnishment  npon  such  administrator  or  ex- 
ecutor."   Hnrd's  Rev.  St  1899,  p.  936,  c  63. 

We  are  of  the  opinion  that  the  act  only 
authorizes  a  proceeding  against  a  qualified 
executor,  who  Is  authorized  by  law  to  exer- 
cise the  powers  of  an  executor  and  to  per- 
form the  duties  imposed  upon  him  by  the 
will.  At  cotumon  law  it  was  considered  that 
tii«  title  of  the  executor  was  derived  solely 


from  the  will,  and  that  the  probate  was  only 
evidence  of  Its  genuineness,  and  therefore  an 
executor  could,  before  probate,  exercise  all 
the  powers  of  an  executor  which  did  not  re- 
quire him  to  make  profert  of  his  letters.  He 
could  bring  a  suit  and  proceed  with  It  up  to 
filing  a  declaration,  but  could  not  file  a  dec- 
laration, because  profert  of  his  letters  was 
then  necessary.  His  title  and  Interest  and 
right  of  possession  as  executor  vested  at  the 
death  of  the  testator.  That  rule  has  been 
changed  by  our  statute,  and  it  is  only  by 
relation  that  the  grant  bt  letters  testamen- 
tary confers  title  upon  the  executor  and  vali- 
dates his  acts  from  the  testator's  death. 
Section  4  of  the  administration  act  provides 
that  the  power  of  the  executor  over  the 
testator's  estate  before  the  probating  of  the 
will  and  obtaining  letters  testamentary  shall 
extend  to  the  burial  of  the  testator,  the  nec- 
essary funeral  expenses,  and  the  taking  care 
of  the  estate.  By  sections  6  and  7  he  is  re- 
quired, before  entering  npon  his  duties  as 
executor,  to  subscribe  a  certain  oath  and  en- 
ter Into  a  bond,  and  the  letters  testamentary 
issued  to  him  authorize  him  as  executor  to 
perform  all  the  duties  enjoined  upon  him  by 
the  will  and  all  other  acts  reqnlred  of  him  by 
law.  Hnrd's  Rev.  St  1899,  pp.  104,  105,  c  3. 
The  statutes  have  modified  the  comm<Hi  law 
by  restricting  the  powers  of  an  executor  be- 
fore probate  of  the  will  to  the  burial  of  the 
testator,  the  payment  of  funeral  expenses, 
and  such  acts  as  are  necessary  to  preserve  the 
estate.  If  the  will  is  probated,  the  grant  of 
letters  relates  back  to  the  date  of  the  testa- 
tor's death  and  validates  all  acts  of  the  exec- 
utor which  are  otherwise  lawful  and  proper. 
Globe  Accident  Ins.  Co.  v.  Gerlsch,  163  IlL 
625,  45  N.  B.  563,  54  Am.  St  Rep.  4S6;  11 
Am.  &  Bng.  Bncy.  of  Law  (2d  Ed.)  907.  It 
is  true  that  the  acts  epedtlsA  in  the  statute 
may  be  performed  by  a  person  before  pro- 
bate, for  the  reason  that  he  has  been  named 
in  a  will  as  executor,  and  they  are  validated 
by  the  subsequent  grant  of  letters ;  but  it  is 
also  true  that  if  the  will  is  rejected  when 
presented  for  probate,  and  he  is  never  legal- 
ly an  executor,  his  acts  are  equally  valid, 
and  he  is  not  liable  as  an  executor  of  his  own 
wrong,  unless  upon  refusal  to  deliver  up  the 
estate  to  the  person  authorised  by  law  to  re- 
ceive the  sama  Under  our  statute  a  will 
only  becomes  available  In  law  as  such  when 
admitted  to  probate  (Hnrd's  Rev.  St  1899. 
p.  1746,  c.  148),  and  we  think  the  act  of  1897 
was  not  Intended  to  apply  to  one  who  has 
merely  been  named  as  executor  in  a  will  and 
who  has  not  qnallfied  as  such  executor. 

The  remedy  by  garnishment  is  remedial 
In  its  nature,  and  the  statute  is  to  be  lib- 
erally construed  for  the  advancement  of  the 
remedy.  Hannibal  &  St  Joseph  Railroad  Co. 
v.  Crane,  102  111.  249,  40  Am.  Rep.  581.  It 
is  therefore  urged  by  counsel  that  the  statute 
should  be  construed  to  Include  an  executor 
be'fore  probate,  for  the  reason  that  after  a 
testator's  death  and  before  probate  a  lega^. 
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may  be  assigned  or  transferred  and  the  reme- 
dy of  the  creditor  be  lost  That  fact  Is 
worthy  of  consideration,  bnt  It  must  also  be 
remembered  that  such  a  construction  would 
raider  it  Impossible  for  one  receiving  a 
bona  fide  assignment  or  transfer  of  a  leg- 
acy for  a  valuable  consideration,  and  which 
ought  to  be  sustained,  to  protect  himself  by 
filing  a  written  assignment  or  transfer  In 
the  oflSce  of  the  clertc  from  which  the  letters 
testamentary  were  Issued.  The  statute  pro- 
vides that  no  assignment,  transfer,  or  other 
disposition  shall  operate  to  defeat  the  gar- 
nishment, unless  reduced  to  writing  and  filed 
In  the  office  of  the  clerk  of  the  court  out  of 
which  ttie  letters  testamentary  or  of  adminis- 
tration were  issued,  before  the  service  of 
process  of  garnishment  upon  the  administra- 
tor or  executor;  and  this  seems  to  contem- 
plate that  the  service  of  process  upon  the 
executor  shall  be  after  the  letters  testamen- 
tary are  issued.  The  remedy  by  gamlshmeat 
is  purely  legal,  and  every  case  must  be 
brought  within  the  scope  of  the  statute,  and 
whatever  the  etFect  may-  be  the  words  of  the 
fErtatute  must  control.  It  is  also  the  rule 
that  the  issue  la  a  garnishment  suit  is 
wheth»  the  garnishee  is  indebted  to  the  judg- 
ment debtor  at  tb^  time  of  the  answer,  and. 
If  the  Indebtedness  is  owing  without  uncer- 
tainty or  contingency  at  the  date  of  the  an- 
swer, the  debt  is  subject  to  garnishment. 
When  the  answer  was  filed  in  this  case,  the 
trust  company  was  executor,  legally  entitled 
to  the  possession  of  the  estate,  and  the  legacy 
was  not  subject  to  any  uncertainty  or  con- 
tingency ;  but  if  it  was  not  executor,  within 
the  meaning  of  the  statute^  when  the  suit  was 
commenced,  the  suit  could  not  be  maintained. 
No  formal  pleadings  are  required  In  gar- 
nishment, and  it  was  proper  to  set  up  the 
facts  showing  that  the  suit  was  premature 
In  the  answer  of  the  garnishee. 

In  our  opinion  the  Judgment  of  the  Appel- 
late Court  ireverslng  the  Judgment  of  the  cir- 
cuit court  was  correct.  The  Judgment  of  the 
Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(U7  lU.  14f0 
ILLINOIS  CENT.  R.  00.  v.  JENNINGS. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Cabbiebs  —  Passekqebs  —  Sbipfebs     of 
Stock. 

A  shipper  of  stock,  who  by  his  contract  of 
abipment  is  entitled  to  free  transportation,  bat 
is  required  to  ride  in  the  caboose  when  the  train 
is  In  motion,  is  a  passenger,  but  must  ride  in 
the  caboose. 

[Ed.   Note. — For  cases  in  point,  see  vol.  -9, 
Cent  Dig.  Carriers,  ||  980,  1263.] 

2.  Sake— AvTROBiTY  of  Coicnuoroit-WArvaB 

OF  CONTBACT  PBOVISIONS. 

Where  a  contract  for  the  shipment  of  stock 
entitled  the  shipper  to  free  transportation  in 
the  caboose,  the  oondactor  of  the  train  had  no 
implied  authority,  irrespective  of  dronrastanees, 
to  invite  the  shipper  to  ride  on  the  engine. 

[Ed.  Note. — For  cases   in  point,   see  yoL  8, 
Cent  Dig.  Carriers,  f {  1357,  1360.J 


8.  Same  — Waives  or  Contbact  —  Question 

FOB  JUBT. 

Where  a  conductor  had  no  express  au- 
thority to  waive  a  provision  of  a  shipper's  con- 
tract requiring  him  to  ride  in  the  caboose,  or  to 
invite  persons  to  ride  on  the  engine,  the  ques- 
tion whether  the  conductor's  invitation  to  a 
shipper  to  ride  on  the  engine  was  a  waiver  of 
the  i^iovision  of  the  contnict  requiring  him  to 
ride  m  the  caboose  was  One  of  fact  for  the  jury. 
4.  Same— EsiABLiSHKENT  OF  Waiveb. 

In  order  to  establish  a  waiver  by  a  con- 
ductor of  a  provision  in  a  contract  for  the 
shipment  of  stock  requiring  the  shipper  to  ride 
in  the  caboose,  the  shipper  must  affirmatively 
show,  in  the  absence  of  evidence  of  express  au- 
thority on  the  part  of  the  condn.ctor  to  waive 
such  provision,  that  such  action  was  within  the 
apparent  scope  of  the  conductor's  anthority, 
and  that  the  shi]K>ar  did  not  know  or  have 
reasonable  ground  to  believe  that  the  conductor 
was  exceeding  his  authority. 

Appeal  from  Aippellate  Court,  Fourth  Dis- 
trict. 

Action  by  Frank  E.  Jennings  against  the 
Illinois  Central  Railroad  Company.  From  a 
Judgment  of  the  Appellate  Court,  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

W.  W.  BaiT  and  R.  J.  Stephens  <J.  M. 
Dickinson,  of  counsel),  for  appellant  W.  F. 
Bundy  and  Frank  F.  Noleman  (0.  B.  Jen- 
nings, of  counsel),  for  appellee. 

CARTWRIGHT,  C.  J.  This  suit  was 
brought  by  appellee  in  the  circuit  court  of 
Marlon  county  against  appellant  to  recover 
damages  for  personal  Injuries  suffered  in 
falling'  from  an  englna  The  Jury  returned 
a  verdict  of  guilty,  and  assessed  the  ap- 
pellee's damages  at  ¥5,000.  Judgment  was 
entered  on  the  verdict  and  on  appeal  to  the 
Appellate  Court  for  the  Fourth  District  the 
Judgment  was  affirmed. 

The  amended  declaration  contained  three 
counts,  which  averred  that  plaintiff  was  en- 
gaged in  the  business  of  buying,  selling,  and 
shipping  live  stock;  that  on  November  20, 
1900,  he  shipped  a  car  load  of  cattle  on  de- 
fendant's railroad  from  Centralla  to  As- 
sumption, 111.;  that  it  was  necessary  for. 
him  to  accompany  the  cattle  for  the  purpose 
of  watching  over  and  caring  for  them;  that 
the  defendant  in  consideration  thereof  and 
the  payment  of  freight  issued  to  him  a 
drover's  pass,  which  entitled  him  to  ride  on 
the  freight  train;  that  he  was  invited  and  dl- , 
rected  by  the  conductor  to  ride  on  the  lo- 
comotive engine;  and  that  while  so  riding 
on  the  engine  and  exercising  due  care  and 
caution  for  his  own  safety,  he  lost  his  bal- 
ance, was  thrown  and  fell  from  the  engine 
cab  through  an  open  window,  and  was  in- 
Ji)red.  The  ground  for  char^g  defendant 
with  liability,  which  was  alleged  in  the  first 
count  was  that  while  the  train  was  stopped 
about  two  miles  south  of  the  station  at  Pana 
for  the  purpose  of  supplying  the  locomotive 
with  water  from  a  tank,  plaintiff  was  in- 
vited by  defendant's  conductor  la  charge  of 
the  train  to  ride  to  the  city  of  Pana  upon  ti^ 
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engine;  that  it  was  nighttime  and  there  were 
no  lights  upon  the  engine,  and  plaintiff  was 
unfamiliar  with  the  construction  of  the  in- 
terior of  the  cab;  and  that,  in  endeavoring  to 
secure  a  safe  place  upon  the  seat  at  the  side 
of  the  engine,  he  was  thrown  out  of  the  cab 
window  by  reason  of  the  window  being  left 
open  through  carelessness  and  negligence  of 
defendant's  serTants.  In  the  second  count  it 
was  charged  that  the  conductor  carelessly 
and  negligently  Invited,  ordered,  and  directed 
the  plaintiff  to  take  a  place  upon  the  engine; 
that  the  place  In  the  engine  where  he  was 
ordered  to  ride  was  extremely  hazardous,  up- 
on a  seat  at  one  side  of  the  cab  by  an  open 
window;  that  he  was  unfamiliar  with  the 
position,  and  the  cab  was  not  well  lighted; 
and  that  by  reason  of  the  darkness  and  the 
motion  of  the  engine  and  the  open  window  he 
lost  bis  balance,  was  thrown,  and  fell  out. 
The  third  count  charged  as  negligence  that 
the  conductor  notified  and  directed  plaintiff 
to  ride  upon  t&e  engine;  that,  relying  upon 
the  invitation,  he  left  the  caboose  and 
mounted  the  engine,  taking  a  position  in  the 
gangway;  that  while  standing  in  the  gang- 
way between  the  engine  and  tender  the  fire- 
man, willfully  and  wantonly  dlsr^arding  his 
safety,  ordered  him  to  a  seat  on  the  side  of 
the  cab;  that  the  cab  was  not  well  lighted; 
and  that  in  endeavoring  to  take  his  seat  be 
fell  and  was  thrown  off  upon  the  track. 

It  was  proved  at  the  trial  that  plaintiff  was 
a  stockman  and  shipped  a  car  of  cattle,  as 
alleged  tn  the  declaration,  in  pursuance  of  a 
shipping  contract  signed  by  him,  which  pro- 
vided tliat  the  car  containing  Ids  sto<!k 
should  be  in  his  charge  while  In  transit; 
that  he  should  feed,  water,  and  take  care  of 
the  stock  at  regular  stopping  stations  and 
while  the  train  was  not  in  motion;  and  that 
he  should  be  entitled  to  free  transportation, 
and  should,  while  the  train  was  in  motion, 
ride  in  the  caboose.  There  were  from  26  to 
29  cars  in  the  train,  and  plaintiff's  stock 
was  next  the  engine.  It  was  dark  and 
stormy,  and  about  12  o'clock  In  the  night  the 
train  stopped  about  2  miles  south  of  Pana 
near  a  water  tank.  The  engine  was  de- 
tached from  the  train,  and  was  run  forward 
to  the  tank  and  supplied  with  water,  and 
then  returned  and  attached  to  the  train. 
•  Plaintiff  bad  been  riding  In  the  caboose,  and 
when  the  train  stopped  he  got  off  and  fol- 
lowed the  conductor  to  the  front  car  to  look 
at  his  cattle.  When  the  train  was  ready  to 
start  the  conductor  told  him  to  get  on  the 
engine  and  ride  to  Pana.  He  did  so,  and 
stood  on  the  gangway  in  front  of  the  door  of 
the  firebox.  The  fireman  could  not  do  his 
work  while  the  plaintiff  was  standing  there, 
and  when  the  fireman  proceeded  to  put  coal 
on  the  fire  he  told  plaintiff  to  go  in  and  sit 
on  bis  seat  The  fireman's  seat  ran  along 
the  left-hand  side  of  the  cab  and  was  about 
25  Inches  above  the  floor.  There  was  an  arm 
rest  mnning  along  the  window  about  13  or 


14  inches  above  the  seat  and  3  or  4  inches 
above  the  window  sill.  There  was  a  double 
window  on  that  side,  and  one  part  of  it  was 
open.  The  conductor  was  on  the  engineer's 
side  of  the  cab,  and  the  train  was  running 
very  slowly,  at  4  to  6  miles  an  hour.  Plain- 
tiff attempted  to  take  the  seat  as  directed, 
and  in  some  unexplained  manner  fell  out  of 
the  window,  about  150  feet  from  the  tank. 
According  to  his  testimony,  he  took  some- 
thing, to  be  a  step  or  steps,  and  there  was 
evidence  tending  to  show  that  in  attempting 
to  get  up  on  the  seat  he  stepped  on  it  and 
tried  to  sit  on  the  arm  rest  along  the  window 
and  fell  out  There  were  two  small  lamps 
in  the  cab  with  painted  sides,  so  as  to  throw 
light  on  the  steam  gauge  and  water  glass. 
Too  much,  light  in  the  engine  would  inter- 
fere with  the  engineer  and  fireman  in  look- 
ing outside  and  tend  to  prevent  keeping  a 
proper  lookout,  so  that  the  cab  was  neces- 
sarily somewhat  dark.  There  was  no  evi- 
dence tending  to  prove  any  fanlt  or  defect 
in  the  engine  or  tiie  management  of  it,  or  in 
the  track,  the  rate  of  speed,  or  otherwise. 
One  side  window  was  usually  kept  open  for 
ventilation  and  lookout  purposes,  and  the 
arm  rest,  which  was  good  protection,  was  18 
or  14  inches  above  the  seat,  so  that  there  was 
no  negligence  in  the  window  being  open. 
When  plaintiff  was  standing  on  the  gangway 
in  front  of  the  firebox,  the  fireman  could  not 
perform  his  duties,  so  that  it  was  necessary 
the  plaintiff  should  take  some  other  position 
in  order  that  the  train  might  be  kept  in  mo- 
tion. The  fireman  made  no  pretense  of  au- 
thority over  the  plaintiff,  and  directed  him  to 
a  place  which  was  apparently  safer  than  the 
one  he  occupied.  About  a  Quarter  of  a  mile 
from  the  tank  the  absence  of  the  plaintiff 
was  noticed,  and  it  was  thought  that  perhaps 
be  had  got  off  for  some  purpose.  When  the 
storm  was  over,  the  men  went  back  and  found 
him  lying  by  the  track  with  his  leg  broken. 

The  only  questions  in  the  case  were  whether 
the  invitation  or  direction  of  the  conductor 
to  ride  on  the  locomotive  engine  was  negli- 
gent and  improper,  whether  it  had  the  effect 
of  waiving  the  condition  of  the  contract  that 
plaintiff  should  ride  in  the  caboose,  and 
whether  plaintiff  was  guilty  of  negligence  by 
complying  with  the  invitation  or  order  in  at- 
tempting to  ride  on  the  engin&  The  con- 
tract, which  was  signed  by  the  defendant's 
agent  and  by  the  plaintiff,  provided  that  be 
should  be  entitled  to  free  transportation,  and 
should,  while  the  train  was  in  motion,  ride 
In  the  caboose  of  the  train  conveying  his 
stock.  Plaintiff  was  a  passenger  (Chicago 
&  Alton  Railroad  Co.  v.  Winters,  175  lU.  293, 
61  N.  E.  901) ;  but  the  contract  that  be 
should  ride  in  the  caboose'  while  the  train 
was  in  motion  was  valid  and  binding  upon 
the  parties  (3  Thompson  on  Negligence,  i 
2911),  and  the  defendant  was  entitled  to  the 
benefit  of  it,  unless  the  conductor  had  power 
to  waive  the  condition  and  did  so.    A  prln- 
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dpal  Is  liable  for  the  acts  of  his  agent  within 
the  scope  of  the  agent's  authority,  either  ex- 
press or  implied ;  but  beyond  the  scope  of  his 
authority  or  duty  a  conductor  or  other  agent 
cannot  bind  tils  principal.  There  was  no  evi- 
dence tending  to  prove  that  the  conductor,  as 
between  the  defendant  and  Umself,  was  au- 
thorized to  waive  the  benefit  of  the  contract ; 
but  if,  under  all  the  circumstances,  the  act 
of  the  conductor  was  within  the  apparent 
8coi)e  of  bis  authority,  and  plaintiff  did  not 
know  of  any  limitation  upon  such  authority, 
the  defendant  would  be  bound.  It  rested  up- 
on the  plaintiff  to  affirmatively  show  that  It 
was  within  the  apparent  scope  of  the  author- 
ity of  the  conductor  to  waive  the  benefit  of  the 
contract,  and  that  he  did  not  know  or  have 
reasonable  grounds  to  believe  that  the  con- 
ductor was  exceeding  his  authority.  If  the 
act  was  wittiln  the  apparent  scope  of  the  au- 
thority of  the  conductor,  plaintiff  was  not 
bound  as  a  matter  of  law  to  stop  and  Inquire 
as  to  soch  authority ;  but  If  he  knew,  or  ought 
to  have  known,  that  the  conductor  was  exceed- 
ing bis  authority,  the  Invitation  or  order  would 
not  amount  to  a  waiver.  These  questions  were 
to  be  determined  from  all  the  facts  and  cir- 
cumstances proved  on  the  trial.  The  court 
took  the  questions  from  the  jury  by  two  in- 
structions, which  assumed  to  state  as  a  mat- 
ter of  law  that  the  conductor  was  authorized 
to  abrogate  the  contract  between  the  plain- 
tiff and  the  defendant  and  waive  the  con- 
dition inserted  in  it  for  the  benefit  of  the 
defendant.  The  first  instruction,  given  at 
the  request  of  the  plaintiff,  advised  the  Jury 
that,  although  the  contract  contained  the  pro- 
vision that  plaintiff  should,  while  the  train 
was  in  motion,  ride  in  the  caboose,  yet  If  he 
was  Invited  by  the  conductor  to  leave  the 
caboose  in  which  he  was  riding,  and  to  ride 
upon  the  engine  for  the  purpose  of  looking 
after  his  stock,  the  provision  in  the  contract 
would  not  prevent  a  recovery  in  the  case. 
The  third  Instruction,  given  at  the  Instance 
of  plaintiff,  was  as  follows:  "If  the  jury 
believe,  from  a  preponderance  of  the  evi- 
dence, that  the  conductor  In  charge  of  the 
train  In  question  Invited  or  requested  the 
plaintiff  to  leave  the  cat>oose  and  go  forward 
and  ride  on  the  engine,  such  action  would 
bind  the  defendant  company,  and  would  have 
the  effect  of  waiving  the  provision  of  the 
contract  in  evidence  In  regard  to  riding  on 
the  caboose  while  the  train  was  in  motion." 
The  question  what  acts  are  within  the 
scope  of  the  authority  of  an  agent  Is  ordina- 
rily one  of  fact  If  the  authority  is  confer- 
red by  a  writing,  it  may  be  construed  by  the 
court  as  a  matter  of  law,  and  perhaps,  where 
the  authority  is  established  by  usage  so  com- 
mon and  general  as  to  be  known  to  every  one, 
a  court  would  not  err  in  stating  to  the  Jury 
that  an  act  was  within  the  scope  of  such  au- 
thority. Doubtless  as  to  many  acts  the  au- 
thority of  a  conductor  in  the  management  of 
a  train  and  dealing  with  the  traveling  public 
Is  80  well  established  that  there  could  be  no 


dispute  as  to  their  being  within  the  scope  of 
his  authority,  but  certainly  the  invitation  or 
order  of  the  conductor  in  this  case  was  not 
of  that  character.  No  one  would  say  that 
conductors  have  a  general  a^ithorlty  to  allow 
passengers  to  ride  on  engines  or  other  parts 
of  trains  not  designated  for  the  reception  or 
accommodation  of  passengers,  or  that  under 
ordinary  circumstances  it  would  be  supposed 
that  they  have  such  power.  It  is  said  in  3 
Thompson  on  Negligence,  {  2943,  that  the 
presence  of  a  passenger  on  an  engine  will 
constitute  negligence  as  a  matter  of  law,  for 
the  reason  that  the  engine  is  not  designed 
for  carrying  passengers,  and  is  so  obviously 
dangerous  that  his  presence  there  will  pre- 
clude him  from  damages,  either  with  or  with- 
out the  Invitation  of  the  conductor  or  engi- 
neer. In  4  Elliott  on  Railroads,  {  1632,  It  is 
said  that  under  ordinary  circumstances  an 
employs  has  no  Implied  authority  to  receive 
passengers  on  an  engine,-  and  that  such  an 
act  as  riding  on  an  en^ne  Is  so  obviously 
dangerous  that,  except  in  case  of  an  emergen- 
cy a  passenger  cannot  do  so,  even  with  the 
consent  of  the  conductor,  and  hold  the  com- 
pany liable. 

There  may  be  exceptional  circumstances  or 
an  emergency  under  which,  as  a  matter  of 
fact,  a  shipper  in  charge  of  his  stock  may 
suppose  that  the  conductor,  or  even  an  engi- 
neer or  other  employ^,  has  authority  to 
permit  blm  to  ride  upon  an  engine.  The  case 
of  Lake  Shore  &  Michigan  Southern  Railroad 
Ca  v.  Brown,  123  111.  162, 14  N.  E.  197,  5  Am. 
St  Rep.  510,  was  of  that  character.  Brown, 
a  stockman,  shipped  a  carload  of  hogs  to  the 
Union  Stockyards  In  Chicago  and  rode  In  a 
caboose  to  the  railroad  company's  yards  at 
that  cliy.  There  was  a  custom  to  pass  ship- 
pers  of  live  stock  from  that  point  to  the 
stockyards  without  pay,  but  there  was  no 
evidence  of  any  contract  as  to  how  Brown 
was  to  be  carried.  The  caboose  was  de- 
tached from  the  train  and  put  on  another 
train,  and  a  switch  engine  was  attached  to 
the  car  containing  Brown's  stock  to  take  It 
to  the  stockyards.  Brown  had  a  right  to  ac- 
company his  stock  and  to  be  carried  by  the 
railroad  company,  and  was  compe'lled  to  ride 
upon  the  switch  engine,  as  directed  by  the  en- 
gineer. Through  negligence  in  making  a 
running  switch  he  was  thrown  off  and  re- 
ceived Injuries  from  which  he  died.  The 
question  was  left  to  the  jury  to  say,  as  a 
matter  of  fact  whether,  under  the  instruc- 
tions. Brown  was  rightfully  on  the  engine; 
and  it  was  held,  under  the  circimistancea  of 
the  case,  that  he  might  have  supposed  that 
those  in  charge  of  the  engine  and  car  of  stock 
had  authority  to  direct  him  to  ride  upon  the 
engine,  and  that  it  would  not  be  proper  for 
the  court  to  instruct  the  jury  as  a  matter  of 
law  that  he  was  wrongfully  there.  In  that 
case  there  was  uo  contract  as  to  the  place 
where  the  shipper  should  ride  and  no  caboose 
in  which  he  could  ride,  and  the  question  of 
authority  was  treated  as  one  of  fact    It  was 
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held  fbat.  If  those  In  charge  of  the  car  In- 
vited the  shipper  to  ride  upon  the  engine, 
they  must  oi)erate  the  train  with  due  regard 
to  his  safety  and  were  responsible  for  their 
negligence  In  making  a  flying  switch.  This 
case  is  entirely  unlike  that  one,  for  the 
reasons  that  there  was  a  caboose  In  which 
plaintiff  had  a  right  to  ride,  a  contract  by 
which  he  was  to  ride  In  the  caboose,  and  no 
negligence,  either  alleged  or  proved.  In  the 
management  or  operation  of  the  train.  It  Is 
clear  that  the  law  lays  down  no  rule  that 
under  the  circumstances  of  this  case  the  con- 
ductor had  a  right  to  waive  the  stipulations 
of  the  contract,  and  therefore  the  court  mis- 
directed the  Jury  as  to  the  law. 

The  second  instruction,  given  at  the  re- 
quest of  the  plalntur,  recited  the  ordinary 
duties  of  carriers  of  passengers  and  was  not 
applicable  to  the  case.  It  Ignored  the  con- 
tract and  the  entire  question  of  the  authority 
of  the  conductor  to  Invite  or  direct  the  plain- 
tiff to  ride  on  the  engine. 

The  judgments  of  the  Appellate  Court  and 
circuit  court  are  reversed,  and  the  cause  Is 
remanded  to  the  circuit  court. 

Reversed  and  remanded. 


(217  III.  Mg) 

BOHOI/TBN  V.  BARBER. 
(Supreme  Court  of  Illinois.   Oct.  24,  190S.) 

1.  evidencb— psksdhftions— existemcs  ov 
Common  Lav  in  Anotheb  State. 

In  the  absence  of  pleading  and  proof  to  the 
contrary,  the  common  law  as  to  mortgages  will 
be  presumed  to  be  in  force  in  another  state. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
C«it  Dig.  Common  Law,  {  14;  vol.  20,  Cent. 
Dig.  Evidence,  {  101.] 

2.  Vendob  and  Pubohaskb— Liabilities  or 

PUBCHASBB— INCUMBBANCES  ON    PBOPEBTT. 

A  purchaser  of  land  is  not  liable  for  an  in- 
cumbrance thereon,  unless  he  either  expressly 
or  impliedly  agrees  to  pay  the  same. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80^ 
Cent.  Dig.  Mortgages,  t  726.] 

8.  Same. 

A  purchaser  of  land  who  assumes  iMiyment 
of  an  Incumbrance  thereon  becomes  the  prin- 
cipal debtor,  and  the  original  mortgagor  is  a 
surety  as  to  the  purchaser;  but  the  mortgagee, 
unless  he  agrees  to  the  snbstitotion,  may  t<u« 
the  mortgagor  alone,  or  may  accept  the  par- 
chaser's  assumption  of  the  debt  and  bring  his 
action  against  him. 

[Ed.  Note. — For  cases  in  point,  see  voL  35, 
Cent.  Dig.  Mortgages,  g  756.] 

4.  Same. 

A  quitclaim  deed  made  no  reference  to  the 
incumbrance  on  land.  At  the  maturity  of  a 
mortgage  thereon  the  grantee  in  such  deed 
signed  new  interest  notes.  Held,  that  the  gran- 
tee did  not  become  the  principal  debtor  in  such 
sense  as  to  relieve  the  mortgagor  from  liability 
for  a  deficiency  remaining  after  sale  on  fore- 
closure. 

6.  Covenants— Running  with  Land— Aobek- 
MENT  TO  Pay  Incumbrance. 

A  promise  of  a  grantee  in  a  deed  to  pay  an 
incumbrance  on  the  land  is  not  a  covenant  run- 
ning with  the  land. 

[Bkl.  Note. — ^For  cases  in  i^int,  see  voL  14^ 
Cent.  Dig.  Covenants,  i  65.] 


Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  Rosa  Barber  against  Mary  A. 
Scholten.  From  a  Judgment  of  the  Appellate 
Court,  affirming  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

R.  M.  Nichols,  George  O.  Rebhan,  and 
Franklin  A.  McOonaughy,  for  appellant 
Wise  &  McNuIty,  for  appellee. 

OARTWRIOHT,  G  J.  On  January  17, 
1894,  the  appellant  Mary  A.  Scholten,  of  the 
city  of  St  Louis,  in  the  state  of  Missouri,  exe- 
cuted her  promissory  note  t6  Gteorge  N.  Coop- 
er, of  said  city,  for  $6,000,  payable  five  years 
after  date,  and  secured  the  same  by  a  trust 
deed  upon  certain  real  estate  In  said  city. 
She  afterwards  conveyed  the  property  to 
Charles  Dexter,  and  in  the  conveyance  he  as- 
sumed the  payment  of  the  incumbrance.  The 
note  was  assigned  by  Cooper  to  llosa  Barber, 
the  appellee.  There  were  several  snbsequent 
conveyances  of  the  property  by  quitclaim 
deeds  containing  no  assumption  of  the  mort- 
gage debt  ending  with  a  deed  of  that  charac- 
ter from  O.  L.  Martin  to  W.  H.  Mllhun.  The 
indebtedness  secured  by  the  trust  deed  drew 
Interest  at  8  per  cent,  and  at  the  matorlly 
of  the  note  It  was  reduced  to  6  per  cent, 
and  notes  were  given  for  Interest  at  that 
rate  for  the  next  three  years,  aliened  In  the 
name  of  W.  H.  Mlllam,  by  the  J.  T.  Dono- 
van Real  Estate  Company,  as  agent  The 
following  Indorsement  was  also  placed  upon 
the  principal  note:  "The  time  of  payment 
of  this  note  is  hereby  extended  for  tliree 
years,  from  1 — 17 — '99,  at  6  per  cent,  provided 
interest  is  paid  semi-annually  In  accordance 
with  notes  hereto  attached — ^the  name  of 
W.  H.  Millam.  J.  T.  Donovan  Real  Estate 
Co.,  by  J.  M.  Donovan,  V.  Pres."  The  Inter- 
est notes  so  given  were  paid,  with  the  excep- 
tion of  the  last  one.  The  trust  deed  was 
foreclosed,  and  the  proceeds  were  indorsed 
on  the  principal  note,  leaving  a  balance  due, 
for  which  this  suit  was  brought  by  appellee 
in  the  circuit  court  of  St  Clair  ooonty 
against  the  appellant  On  the  trial  the  court 
directed  a  verdict  In  favor  of  the  plaintiff 
for  the  amonnt  due  on  the  note,  and.  Judg- 
ment having  been  entered  on  the  verdict 
an  appeal  was  taken  to  the  Appellate  Court 
for  the  Fourth  District  where  the  Judgment 
was  affirmed. 

The  defense  which  was  set  np  by  special 
plea  was  that  under  this  state  of  facts  de- 
fendant was  discharged  from  all  liability  by 
the  law  of  the  state  of  Missouri,  where  the 
note  was  made  and  was  payable.  The  argu- 
ment against  the  ruling  of  the  court  pre- 
sented here  Is  that  Millam  assumed  the  pay- 
ment of  the  amount  due  on  the  trust  deod,  and 
thereby  became  the  principal  debtor  to  the 
plalntur,  and  defendant  the  maker  of  the  note, 
became  surety  for  Millam ;  that  the  plaintiff 
extended  the  time  of  payment  to  Millam,  as 
principal  debtor,  without  the  knowledge  or 
consent  of  the  defendant;  and  that  being  a 
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mere  surety  she  was  released  from  all  liability. 
In  this  state  the  rule  Is  that,  as  between  the 
mortgagor  and  his  grantee  who  assumes  the 
payment  of  the  Incumbrance,  the  grantee  be- 
comes principal  debtor  and  the  mortgagor 
becomes  his  surety.  But  the  mortgagee  Is  In 
nowise  affected  by  the  agreement  to  which  he 
Is  not  a  party.  He  may  disregard  It,  and 
bring  his  action  against  the  original  debtor 
only,  or  he  may  accept  the  promise  made  for 
his  benefit,  and,  treating  it  as  an  additional 
remedy,  bring  tais  action  against  the  grantee. 
If  the  agreement  is  accepted  by  the  mortga- 
gee, each  party  to  it  is  an  original  promisor 
for  the  pajrment  of  the  Incumbrance ;  but  the 
contract  rights  of  the  mortgagee  cannot  be 
changed  by  any  arrangement  between  the 
mortgagor  and  his  grantee,  unless  the  mort- 
gagee agrees  to  such  change.  Flagg  v.  Oelt- 
macher,  98  111.  293;  Fish  v.  Glover,  154  III. 
86,  39  N.  m  1081;  Webster  v.  Fleming,  178 
lU.  140,  S2  N.  E.  975. 

On  a  question  of  this  character  we  assume 
that  the  common  law  is  in  force  in  another 
state  unless  the  contrary  is  shown  by  aver- 
ment and  proof.  Crouch  v.  Hall,  15  111.  263 ; 
Schlee  v.  Oucfcenhelmer,  179  HI.  S93,  54  N.  E. 
302.  The  special  plea  alleged  that,  in  consid- 
eration that  Millam  assumed  the  payment  of 
the  note,  the  time  of  payment  thereof  was  ex- 
tended,  and  that  by  the  .]aw  of  the  state  of 
Missouri  the  effect  of  .such  extension  was  to 
release  the  defendant  fropi  all  obligation  to 
pay  the  note.  The  evidence  as  to  the  law  of 
Missouri  was  that,  where  a  grantee  receives 
a  conveyance  and  in  the  deed  the  grantee  as- 
sumes and  agrees  to  pa^  an  existing  incum- 
brance, the  .  contract  of  the  mortgagor  or 
maker  of  the  note  secured  by  the  incum- 
brance is  changed  to  that  of  surety,  and  the 
^grantee  becomes  the  primary  debtor,  and 
that  the  extension  of  the  obligation  by  the 
bolder  of  it  without  the  consent  of  the  surety 
releases  the  surety.  That  evidence  did  not 
tend  to  prove  that  the  law  of  Missouri,  as 
applicable  to  this  case,  is  different  in  any 
respect  from  the  law  of  tills  state,  for  the 
reason  that  in  the  deed  to  Millain  he  did  not 
asstone  or  agree  to  pay  the  incumbrance.  In 
the  deed  of  the  defendant  to  Dexter  the  gran- 
tee assumed  the  payment  of  the  amount  due 
on  the  trust  deed,  but  the  subsequent  quit- 
claim deeds  contained  no  assumption  of  it 
The  mere  purchase  of  land  does  not  render 
the  purchaser  liable  for  an  incumbrance  up- 
on It,  and  an  obligation  on  his  part  to  pay  It 
can  only  arise  from  Ids  contract  either  ex- 
press or  implied  by  Iftw  from  the  circum- 
stances. Crawford  v.  Nlmmons,  180  HI.  143, 
54  N.  B.  209;  20  Am.  ft  Bng.  Bncy.  of  Law 
(2a  Ed.)  986.  There  was  no  agreement  by 
Millam  to  pay  the  amoAit'of  the  Incumbrance 
when  the  indorsement  was  made  on  the  note 
or  at  any  other  time.  Whatever  legal  effect 
could  be  gtvea  to  the  Indorsement  signed  by 
the  Donovan  Real  Estate  Company,  or  to  the 
Interest  notes  executed  by  the  same  company 


as  agent,  there  was  no  agreement  on  the  part 
of  Millam  to  pay  the  principal  note.  Plain- 
tiff could  not  have  maintained  an  action 
agalnts  Millam  for  the  amount  of  such  note, 
and,  as  he  never  assumed  or  agreed  to  pay 
It,  the  defendant  never  became  and  could 
not  become  his  surety. 

The  court  refused  to  admit  In  evidence  a 
copy  of  one  of  the  quitclaim  deeds  in  the 
chain  of  conveyances  to  Millam,  for  wast  of 
sufficient  evidence  upon  which  to  introduce 
such  copy.  The  question  whether  the  rul- 
ing was  correct  is  immaterial.  The  promise 
of  Dexter  to  pay  the  Incumbrance  was  not  a 
covenant  running  with  the  land,  and,  if  the 
deed  had  been  admitted,  so  as  to  show  the 
legal  title  in  Millam,  the  rights  of  the  par- 
ties would  not  have  been  affected  in  any 
way.  There  was  no  evidence  tending  to 
prove  a  defense  to  the  note,  and  the  court 
was  right  In  directing  a  Terdict  for  the 
amount  due  on  the  note. 

The  Judgment  of  the  Appellate  Coturt  Is 
affirmed. 

Judgment  affirmed. 


(317  111.  189) 

BURRAIili  v.  AMERICAN  TELEPHONE  ft 

TELEGRAPH  CO. 

(Supreme  Court  of  lUindis.    Oct  24,  1905.) 

AfPEAI/— DlSUISSAl>-FAn,ITBK  TO  AsBiOM  Kb- 
BOB. 

An  appeal  will  be  dismissed,  where  the 
abstract  and  the  record  fall  to  show  any  assign- 
ment of  errors. 

[Ed.  Note. — For  cases  in  point,  see  vol,  8, 
Cent.  Dig.  Appeal  and  Error,  §§  8086-3089.] 

Appeal  from  Circuit  Ck>art  Henry  Coun- 
ty;  Emery  O.  Graves,  Judge. 

Bill  by  Anna  C.  Burrall  against  the  Ameri- 
can Telephone  ft  Telegraph  Company.  From 
a  decree  of  dlsn^issal,  complainant  appeals. 
Dismissed. 

Sturgeon,  Steick  ft  Sturgeon,  for  appellant 
Adair  Pleasants,  for  appellee. 

PER  CURIAM.  This  was  a  bill  filed  by 
appellant  in  the  circuit  court  of  Henry  coun- 
ty, praying  for  an'  injunction  against  further 
trespassing  by  appellee  and  to  prohibit  the 
appellee  from  maintaining  upon  the  appel- 
lant's property  the  use  of  Its  telephone  lines 
and  poles  as'  constructed  there  by  it  and 
praying  for  an  accounting  for  damages,  rents, 
and  profits,  etc.,  and  asking  for  general  re- 
lief. The  bill  was  dismissed  by  the  chancel- 
lor, upon  a  hearing,  for  want  of  equity,  and 
this  appeal  is  prosecuted  to  this  court 

The  abstract  falls  to  show  any  assignment 
of  errors,  and  upon  an  examination  of  the 
record  itself  we  are  unable  to  find  any  errors 
assigned.  The  assignment  of  errors  stands 
in  the  place  of  the  declaratioB  In  a  suit  at  law, 
or  the  bill  itself  in  a  chancery  proceedlni^ 
The  appeal  Is  therefore  dismissed. 

Appeal  dismissed. 
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(Z17  111.  152) 

LBIGHTON  &  HOWARD  STEBL  00.  T. 

SNELL. 
(Supreme  Coart  of  Illinois.    Oct.  24,  1905.) 

1.  Appkait-Rkvikw— Weight  of  Evidence. 

Where  there  is  any  evidence  to  sustain  the 
verdict,  the  Supreme  Ck>urt  will  not  consider 
whether  the  answer  to  a  special  interrogatory, 
which  was  in  accord  with  the  general  verdict, 
was  against  the  weight  of  the  evidence. 

2.  \fA8TEB    AND    SEBVANT— INJCBT    TO    SEBT- 
ANT — CONTBIBtnOBT  NEOLIGKNCX. 

The  question  whether  a  molder's  helper 
used  ordinary  care  in  repairing  certain  ma- 
chinery was  a  question  for  the  jury,  where  the 
evidence  showed  he  had  had  but  two  weeks'  ex- 
perience and  was  ordered  to  make  the  repairs, 
but  was  not  warned  of  any  danger  connected 
therewith. 
8.  Same— Fellow  Skbvakt. 

Where  the  evidence  showed  that  moldera 
were  authorized  to  direct  their  helpers  in  the 
work,  the  question  whether  a  molder's  helper, 
in  repairing  a  jib  crane,  was  a  fellow  servant 
of  the  molder,  was  a  question  for  the  jury. 
4.  Same— Evidence.  . 

Evidence  that  molders   in   directing   their 
helpers  uniformly  followed  a  certain  course  of 
action  tends  to  show  approval  by  the  master  of 
such  conduct 
6.  Same. 

A  servant  may  testify  as  to  what  his  duties 
were  and  under  whose  authority  he  acted, 
though  he  had  had  but  short  experience  in  his 
work. 

6.  Same— Assumption  of  Risk. 

A  servant  does  not  assume  the  risk  of  using 
appliances,  the  danger  of  which  is  known  to  the 
master,  unknown  to  the  servant,  and  not  ap- 
parent. 

[E!d.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  fS  S74-600, 
610-624.] 

7.  Tbial— Instbdctiows. 

Where  an  instruction  contains  but  a  single 
sentence,  and  begins  with  the  requirement  to 
&id  from  the  evidence  the  matters  therein,  the 
direction  to  find  from  the  evidence  will  apply 
to  the  entire  sentence. 

Appeal  flrom  Appellate  Court,  Fourth 
District 

Action  by  Josepb  Snell  against  the  Leigh- 
ton  &  Howard  Steel  Company.  Judgment 
for  plaintlir  was  affirmed  by  the  Appellate 
Court,  and  defendant  appeals.    Affirmed. 

This  was  an  action  on  the  case,  brought 
by  the  appellee  against  appellant  In  the 
city  court  of  East  St.  Lonla  to  recover  for 
personal  Injuries  received  while  in  the  serr- 
Ice  of  appellant  as  a  molder's  helper.  The 
cause  was  tried  before  a  jury,  and  a  verdict 
rendered  for  $1;999,  and  judgment  was  en- 
tered on  the  verdict  The  declaration  con- 
sists of  but  one  count,  and  In  substance  is 
as  follows:  That  appellant  was  engaged 
In  the  business  of  making  steel  castings; 
that  appellee  was  In  the  service  of  appel- 
lant In  the  capacity  of  a  moldet'n  helper; 
that  It  was  the  duty  of  appellant  to  exer- 
cise ordinary  care  to  furnish  appellee  a  rea- 
sonably safe  place  In  which  to  perform  his 
duties,  and  not  to  expose  him  to  unneces- 
sary peril ;  that  appellant  negligently  ordered 
appellee  to  get  on  top  of  a  certain  stationary 
crane,  which  had  been  out  of  order,  and  to 


put  the  same  in  workable  order;  that  this 
was  a  dangerous  service  for  appellee  to  ren- 
der, and  that  he  did  not  comprehend  the 
peril  Incident  to  the  performance  of  it ;  that, 
while  appellee  was  endeavoring  to  put  the 
crane  in  order  with  due  care  and  diligence, 
appellant  so  carelessly  and  improperly  man- 
aged a  certain  other  crane  that  appellee  was 
struck  and  injured.  Appellee's  Injuries  con- 
sist of  the  loss  of  all  the  fingers,  with  the  ex- 
ception of  the  thumb,  on  his  right  hand,  and 
the  breaking  of  some  of  the  bones  of  his  left 
hand.  The  case  was  tried  four  times  in  the 
city  court ;  the  verdict  being  for  the  plaintiff 
upon  three  of  the  trials,  and  on  one  trial 
the  jury  disagreed.  An  appeal  was  prose- 
cuted from  the  judgment  so  entered  in  the 
city  court  to  the  Appellate  Court,  and 
affirmed,  and  a  further  appeal  is  prosecuted 
to  this  court  to  reverse  the  judgments  of 
the  appellate  and  trial  courts. 

The  facts,  as  shown  from  the  record,  are 
substantially  as  follows :  Appellant  was  en- 
gaged In  the  manufacture  of  iron  and  steel 
in  the  city  of  East  St.  Louis.  It  manufac- 
tured bolsters  and  castings  of  different  kinds. 
The  molds  for  the  castings  are  made  from 
patterns,  which  are  placed  In  wooden  boxes 
called  "flasks."  The  box  is  divided  Into  an 
npper  and  lower  part;  the  upper  portion 
being  called  a  "cope"  and  the  lower  a  "drag." 
The  molds  are  made  by  molders  and  molders' 
helpers.  It  Is  the  duty  of  the  molder  to 
place  his  pattern  In  the  flask  so  that  the 
sand  which  Is  filled  In  around  the  edge  of 
the  pattern  is  firmly  placed,  in  order  that 
the  pattern  will  remain  true,  and  also  so 
that  the  facing  sand  is  finished  smoothly, 
so  that  the  casting  will  have  an  even  sur- 
face after  It  is  made.  The  duties  of  the 
molder's  helper  consist  of  mixing  the  sand 
preparatory  to  placing  it  in  the  fiask,  bring- 
ing gasoline  and  small  Iron  clamps  called 
"jaggers,"  used  in  the  construction  of  the 
mold,  and,  In  short,  waiting  on  the  molder. 
After  the  mold  is  made  it  is  placed  to  one 
side,  and  Is  taken  away  by  the  craneman 
by  means  of  an  overhead  or  overhanging 
or  traveling  crane.  In  handling  these  flasks 
the  molder  uses,  as  the  flasks  are  heavy,  a 
compressed  air  hoist,  commonly  called  a 
"Jib  crane."  This  crane  is  attached  to  the 
wall,  and  consists  of  a  double  arm  extending 
from  the  wall  some  16  feet,  about  3  or  4 
feet  below  the  track  on  which  the  traveling 
crane  runs.  The  motion  of  the  arm  Is  con- 
fined to  a  half  circle.  On  the  arm  of  this 
jib  crane  is  a  small  truck,  which  runs  back- 
ward and  forward  on  the  track  on  the  arm 
of  the  jib.  The  truck  has  four  wheels,  and 
two  of  these  wheels  vest  on  each  arm  of  the 
Jib.  Attached  to  this  truck  Is  a  cylinder 
containing  a  piston  rod,  and  on  the  end  of 
the  piston  rod  is  a  hook,  to  which  are  at- 
tached four  chains.  Two  chains  are  also 
attached  to  the  cylinder,  which  control  the 
compressed  air  by  which  the  jib  is  operated. 
The  molder,  In  handling  the  flask,  swings 


mi 


LEIGHTON  &  HOWARD  STEEL  CO.  t.  BNELL. 


463 


tbe  arm  of  the  jib  over  the  flask,  lowers  the 
piston  by  the  exhaust  chain  on  the  cylinder, 
attaches  the  chains  that  are  on  the  hooks  of 
the  piston  rod  to  the  flasks,  when,  by  pulling 
the  opposite  chain,  the  piston  rod  rises,  and 
be  swings  the  flask  to  the  point  be  desires. 
.Tbe  Jib  crane  is  used  only  by  tbe  molders 
and  helpers  to  get  the  castings  out  of  the 
way.  The  flasks,  copee^  and  drags,  together 
with  the  sand  and  the  material  used  by  the 
molders  and  helpers,  are  furnished  them  by 
tbe  cranemen.  This  crane,  described  in  the 
eridence  as  the  "traveler,"  is  two  large 
beams  or  g^lrders  extending  from  one  side  of 
the  building  to  tbe  other,  which  la  about  125 
feet  These  girders  are  placed  about  4  feet 
apart,  covered,  and  connected  on  the  ends  by 
housing.  On  top  of  the  steel  girders  a  track 
Is  constructed,  on  which  rest  wheels  which 
support  the  crane.  On  the  beams  or  girders 
of  the  crane  Is  the  hoisting  apparatus  of  the 
crane.  Electricity  is  used  for  the  motor 
power  of  the  crane,  and  it  Is  operated  by  a 
man  called  tbe  "craneman,"  who  is  situated 
In  a  small  cage  suspended  from  the  girders 
on  one  end  of  the  crane.  Two  men,  called 
"cfaainmen,"  follow  tbe  crane  on  the  floor, 
and  attach  and  detach  articles  carried  by  tbe 
crane.  The  track  on  which  the  traveling 
crane  Is  ^  situated  is  between  3  and  4  feet 
beyond  the  arm  of  the  Jib  crane.  This  trav- 
eling crane  is  in  almost  constant  operation. 
The  record  discloses  that  the  truck  on  the 
Jib  crane  arm  occasionally  gets  off  the  trade, 
which  it  bad  done  on  the  occasion  or  at  the 
time  appellee  was  hurt,  and  when  It  gets  off 
the  track  It  becomes  useless  to  tbe  molders 
ontil  It  Is  r^laced. 

Wise  ft  McNnlty,  for  appellant  F.  0. 
Smith  and  M.  Millard,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  It 
Is  first  insisted  by  appellant  that  the  court 
erred  In  refusing  the  peremptory  instructions 
asked  at  the  close  of  the  plaintiff's  evidence 
and  again  at  the  close  of  all  the  evidence. 
The  argument  of  appellant  is  upon  the  theory 
that,  unless  appellee  has  shown  by  the  bur- 
den of  proof  all  the  material  allegations  of 
bis  declaration,  the  peremptory  instructions 
should  have  been  given.  This,  of  course, 
la  not  tbe  law.  Tbe  only  thing  this  court 
can  do  is  to  look  Into  the  evidence  to  see 
whether  or  not  there  is  any  evidence  fairly 
tending  to  support  tbe  plaintiff's  cause  of 
action,  and,  if  we  find  that  there  is,  then  It 
was  not  the  duty  of  the  court  to  give  tbe 
peremptory  Instructions.  There  can  be  no 
question  in  this  case  but  that  the  evidence 
at  least  fairly  tended  to  prove  all  tbe  materi- 
al all^atlons  of  tbe  declaration,  which  is 
all  that  Is  necessary.  Appellant  testified, 
and  he  was  corroborated  by  other  witnesses, 
that  be  was  working  under  the  molder,  and 
was  instructed  to  obey  tbe  orders  of  tbe 
moldw,  and  that  the  molder  told  him  to 
"go  up  and  fix  tbe  crane."  He  also  testi- 
fied that  before  be  bad  attempted  to  get  on 


the  Jib  crane  he  looked  for  the  traveling 
crane  and  saw  it  standing  still  150  or  200 
feet  away,  and  that  after  getting  on  the  jib 
crane  his  back  was  to  the  traveling  crane, 
and  it  came  upon  him  while  he  was  in  that 
position  and  struck  him  in  the  back.  The 
evidence  also  shows  that  McCash,  tbe  molder 
under  whom  appellee  was  working  and  who 
directed  him  to  repair  tbe  crane,  was  stand- 
ing In  a  position  where  be  could  have  seen 
tbe  traveling  crane  approaching,  and  was 
watching  appellee  fix  the  crane  as  be  had 
told  him  to  do,  and  that  he  never  Informed 
him  of  the  danger.  We  think,  from  the  evi- 
dence as  shown  from  the  above  statement 
of  facts,  that  It  was  not  error  to  refuse  the 
peremptory  instructions. 

It  is  next  insisted  that  appellee  did  not 
use  ordinary  care  under  tbe  drcnmstances, 
and  that,  If  it  was  found  that  be  did  use 
ordinary  care,  he  assumed  tbe  risk  incident 
to  the  employment.  Tbe  evidence  discloses 
that  appellee  bad  only  been  In  tbe  employ  of 
the  company  for  about  two  weeks,  and  knew 
very  little  of  the  routine  of  the  work.  Tbe 
principle  is  well  settled  that  the  duty  to 
warn  an  Inexperienced  employ^  is  limited 
to  those  dangers  which  are  not  open  or 
obvious,  or  which  are  not  likely  to  be  ap- 
preciated in  the  exercise  of  ordinary  pru- 
dence. While  the  plaintiff  undoubtedly  knew, 
if  the  traveling  crane  was  in  motion,  it 
would  strike  him  in  the  position  he  was  In, 
yet  he  had  a  right  to  rely  upon  the  fact  that 
bis  superior,  under  whom  be  was  working, 
was  standing  where  he  could  see  tbe  crane 
and  would  Inform  blm  of  any  danger.  In 
view  of  his  Inexperience,  we  tbink  the  Jury 
might  well  have  found  that  appellant  owed 
him  the  duty  of  warning  him  of  the  danger 
attending  the  ddng  of  the  work.  While 
every  person,  in  undertaking  to  work,  as- 
sumes the  risk  ordinarily  incident  to  bis 
employment,  be  only  agrees  to  labor  in  tbe 
situation  and  with  the  tools  provided,  and  In 
so  far  as  the  condition  of  these  are  apparent 
or  may  be  ascertained  by  the  exercise  of 
ordinary  diligence  and  care  be  assumes  tbe 
risk,  yet  he  does  not  assume  tbe  risk  of  us- 
ing instruments  and  doing  extraordinary 
work,  tbe  danger  In  which  Is  known  to  the 
master  and  unknown  to  the  servant  Sever- 
al witnesses  testified  that  apx)ellee  was  under- 
taking to  replace  tbe  truck  the  same  as  other 
molders  had  done  before,  and  it  was  a  com- 
mon occurrence  for  the  helpers  to  replace 
the  truck,  and,  if  they  could  not  get  it  bade 
on  tbe  tra(^,  they  then  sent  for  the  machin- 
ists. Under  the  conditions  here  shown  from 
the  facts  disclosed  in  this  record,  we  are  un- 
able to  say  as  a  matter  of  law  that  appel- 
lee did  not  use  ordinary  care,  or  that  he 
assumed  tbe  risk. 

It  is  next  contended  that  appellee  was  a 
fellow  servant  of  the  molders    and    crane- 
men,   and,   inasmuch   as    he    was    injured 
through  tbelr  negligence,  be  cannot  recover. , 
The  court  was   asked   to   give^   and   garA,^ 
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special  interrogatories  relative  to  tbe  rela- 
tion of  fellow  servant,  as  well  as  general 
instmctlons,  aad  the  Jury  found,  tinder  prop- 
er instmctlons,  that  appellee  was  not  a  fel- 
low servant  of  the  crauemen  and  molders. 
We  deem  it  sufficient  to  say.  that  whether 
they  were  or  not  fellow  servants,  or  wheth- 
er the  molder  was  a  vice  principal  in  such 
matters  and  orders,  were  questions  of  fact 
for  tbe  Jury.  There  was  evidence  fairly 
tending  to  show  the  wolder  was  authorized 
to  direct  the  action  and  work  of  appellee 
in  all  matters  pertaining  to  tbe  molder's 
work,  and  there  was  also  evidence  fairly 
tending  to  show  tbe  molders  usually  repair- 
ed tbe  Jib  crane,  or  had  their  helpers  do  so. 

It  is  next  insisted  that  certain  evidence 
introduced  In  relation  to  the  duties  of  tbe 
molder  and  bis  helper  was  erroneous;  but 
we  can  see  no  reason  why  it  was  not  prop- 
tx  to  prove  the  duties  of  tbe  helper,  or,  in 
other  words,  what  he  did  and  under  wbose 
authority  be  acted.  Proof  of  a  usual  or 
uniform  course  of  action  in  a  given  matter 
at  least  fairly  tends  to  show  it  is  by  au- 
thority. Other-  evidence  was  objected  to 
upon  the  ground  that  tbe  witnesses  bad  only 
been  in  tbe  employ  for  a  short  time,  and 
vo-e  not  competent  to  testify  to  tbe  duties 
of  a  molder's  helper.  It  certainly  Is  not  tbe 
law  that  a  party  must  be  an  expert  to  teU 
what  his  duties  are  and  in  what  bis  labors 
consist  while  in  the  employ  of  a  person  or 
obeying  the  directions  of  one  under  whom  be 
is  working.  Tbe  length  of  employment  goes 
only  to  tbe  weight,  and  not  to  the  competency, 
of  tbe  evidence.  We  are  unable  to  And  any 
error  in  tbe  admission  of  the  evidence  com- 
plained of. 

It  is  next  insisted  that  it  was  error  to  give 
the  ninth  instruction,  which  reads  as  follows: 
"If  tbe  Jury  believe,  from  tbe  evidence,  that 
tbe  plaintiff  was  In  tbe  defendant's  employ  as 
a  common  laborer,  and  required,  in  tbe  dis- 
charge of  his  duty,  to  assist  other  servants  of 
the  defendant,  who  were  molders,  as  a  helper, 
and  was  under  tbe  control  or  subject  to  tbe 
orders  of  said  molders;  that. one  of  sncb 
molders  negligently  ordered  or  directed,  the 
plaintiff  to  repair,  adjust,  or  put  in  order  the 
stationary  crane  in  question;  that  in  giving 
such  order  (if  tbe  Jnry  believe,  from  tbe 
evidence,  be  gave  It)  said  molder  was  not  a 
fellow  servant  with  the  plaintiff,  as  defined 
by  the  instruction  given  on  that  question; 
that  it  was  a  dangerous' service  for  him  to 
perform,  and  that  the  plaintiff  did  not  appre* 
date  or  comprehend  such  danger ;  that,  while 
the  plaintiff  was  endeavoring  to  carry  out  and 
execute  such  order,  tbe  defendant  so  care- 
IcBsly  and  Improperly  managed  and  controlled 
tbe  otber  crane  ia  question  that  tbe  plaintiff 
was  struck  and  injured  by  tbe  same,  aa 
qbarged  in  the  declaration,  and  that  the  plain- 
tiff was  in  tbe  exercise  of  ordinary  care,  for 
bis  own  safety  before  and  at  the  time.:of  bis 
ittjnry,  the  defendant  is  liable^  and  a  .verdict 
<WKbi  to  bn  returped  f(W_tl)e.  plaintiff,''    It  ll 


said  of  this  inatroctlon  UuA  it  assumes  that 
appellee  and  tbe  molder  were  not  fellow  serv- 
ants. We  do  not  agree  with  this  oontentiMi. 
Tbe  Instruction  is  long,  and  aa  printed  is 
divided  into  three  claiises  by  semicolons ;  but 
it  begins  by  informing  the  Jury  that  if  they 
believe  from  the  evidence,  and  then  follow  tbe 
various  matters  contained  in  tbe  instruction. 
Tbe  writer  of  tbe  instruction  unnecessarily  In 
tbe  second  clause  repeated  the  expression, 
"if  tbe  Jiury  believe,  from  the  evidence"  i  but 
it  neither  added  to  nor  took  from  tbe  instmc- 
tion  the  force  of  tbe  direction  contained  in  tbe 
first  part  of  the  instruction  that  all  tbe 
matters  tbereln  following  .should  be  found 
from  tbe  evidence.  It  is  not  necessary  that 
each  thought  or  element  or  act  pointed  ont  or 
specified  in  tbe  instruction  shall  be  preceded 
immediately  by  tbe  requirement  that  the  jury 
must  find  it  from  the  evidence.  Where  tbe 
instruction  contains  but  a  single  sentence,  and 
begins  with  tbe  requirement  to  "find  from  the 
evidence"  the  matters  therein,  the  direction  to 
"find  from  tbe  .evidence"  will  apply  to  tbe 
entire  sentence.  Chicago  &  Alton  Railroad 
Go.  T.  Fisher,  141  111.  614,  81  N.  E.  406.  It  is 
also  said  that  tbe  Instruction  omits  tbe  ques- 
tion whether  tbe  molder  bad  tbe  power  or 
authority  to  direct  the  appellee  to  repair  the 
crane;  Tbe  Instruction  tells  tbe  Jury  that 
they  must  believe,  from  tbe  evidence,  that 
appellee  was  under  tbe  control  or  subject  to 
tbe  orders  of  the  molder.  If  he  was  under 
the  control  and  subject  to  tbe  orders  of  tbe 
molder,  and  tbe  direction  waa  with  reference 
to  work  that  was  in  the  line  in  which  tbe 
molder  was  engaged,  or  if  it  concerned  tbe  re- 
pairing of  tools  or  machinery  which  tbe 
molder  bandied  in  the  prosecution  of .  bis 
work,  aa.tbe,  evidence  In  ttiia  case  shows  was 
true,  then  tbe  molder  did  have  authority  to 
give  tbe  order  as  a  vice  principal  and  bind  ap- 
pellant, unless'  it  could  be  said  under  tbe  evi- 
dence, as  the  Jury  were  advised,  that  the 
molder  and  tbe  helper  were  fellow  servants. 
We  think  tbe  instruction  is  not  subject  to 
either  of  the  oriticlBms  made  of  it,  and  that, 
while  it  is  not  artistically  drawn,  it  would  be 
properly  understood  by  tbe.  average  mind. 

Instruction  13  given  for  appellee  is  com- 
plained of  also.  It  la  said  this  instruction 
authorized  a  verdict  for  tbe  plaintiff  if  the 
molders  were  authwlzed  or  were  habitually 
allowed  by  tbe  defendant  to  give  orders  and 
directions  in  regard  to  the  repair  of  these  Jib 
cranes,  and  that  there  is  oe  evidence  upon 
which  to  base  the  Instruction.  It  may  be  first 
said  that  the  instruction  does  not  direct  a 
verdict  or.  authorize  a  finding  for  tbe  plain 
tiff;  nor  do  we  agree  with  tbe  statement 
that  there  is  no  evidence  upon  whic^  to  base 
it  We  think  tbe  evidence  strong^  tends  .to 
show  that  tbe  molders  and  their  helpers  com- 
monly did  repair  tbe  Jib  crane,  and  that  the 
traveling,  erauemen  and  tbe  macbiuists  were 
only  called  upon  when,  the  efforts  of  tbe 
molders  and.itbeir  helpers  failed.  The  con- 
t^tion  tb.at  uowitassc. testified  that  a  MIfier 
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ever  repaired  the  Jib  crane- fran  the  top  ^ao- 
not  avail  appellant  It  wqs  not  a  qwestton  of 
where  the  defect  was,  or  Its  nature.  The  rec- 
ord does  tend  to  show  that  it  was  moie,  easy 
■od  more  OBttal  to  attempt  the  repair  by 
letting  the  truck  run  to  the  lower  end  of  the 
track  at  the  lower  end  (tf  the  Jib  crane  and 
work  It  in  place  by  the  use  of  the  piston  rod. 
It  Is  not  shown,  however,  that  appellee  had 
any  knowledge  of  that  method  of  doing  the 
work ;  and.  If  It  were.  It  would  not  necessarily 
follow  that  he  was  not  authorized  to  obey  the 
Instructions  of  his  foreman  and  attempt  to  fix 
It  wherever  It  was.  The  manner  in  which  ha 
attempted  to  do  It  would  simply  raise  the 
question  of  the  care  of  appellee  In  doing  the 
work,  unless  directed  in  some  particular  man- 
ner. Nor  is  It  shown  that  the  truck  could 
have  as  well  been  brought  to  the  lower  end  In 
this  instance,  wMch  would  be  a  question  for 
the  Jury, 

It  Is  also  Insisted  that  there  was  error  in 
the  refusal  of  the  court  to  give  certain  special 
Interrogatories  asked  by  appellant.  We  have 
looked  Into  the  interrogatories  carefully,  and 
find  that  the  ones  that  presented  ultimate 
facts  were  covered  by  thpse  given  at  the  re- 
quest of  appellee,  and  It  was  therefore  not 
error  to  refuse  them. 

It  la  also  Insisted  that  the  Jury  answered 
"No"  to  certain  Interrogatories,  when  the 
preponderance  of  the  evidence  shows  they 
should  bare  been  answered'in  the  affirmative. 
Tbe  answers  were  in  keeping  with  the  general 
verdict,  and,  as  we  have  already  said,  there 
Is  evidence  In  the  record  at  least  fairly  tend- 
ing to  support  the  verdict,  which'  Is  all  that 
Is  required.  We  have  nothing  to  do  wltb  thb 
weight  of  the  evidence. 

Finding  no  reversible  error,  the  Judgment 
of  the  Appellate  Court  Is  affirmed. 

Judgment  affirmed. 

(217  111.  162> 

RODMAN  V.  QUICK  et  aL 
CENTRAL   SAFETY   DEPOSIT  CO.   T. 

RODMAN  et  al. 
(Supreme  Court  of  IlUnoia.    Oct.  24,  190B.) 

MOBTOAOXS— FOBKCCLOSTrBX  oRKDZU^IOH     BT 

Second  Mobtoaoee. 
The  time  allowed  to  the  holder  of  a  second 
mortgage  to  redeem  frora  a  prior  mortgage,  to 
the  foreclosnre  of  which  she  was  not  a  party, 
rests  in  the  discretioD  of  tbe, court,  and  will  b« 
extended  by  the  Supreme  Court  on  appeal,  if 
the  time  allowed  is  too  short. 

Appeal  from  Circuit  Court,  Lake  county: 
C  H.  Donnelly,  Judge. 

BUI  by  Martha  A.  Rodman  against  Martha 
Au'  Quick  and  others.  The  Central  Safety 
Deposit  Company  filed  a.  cross-bill.  Decree 
for  defendants,  and  plaintiS  appeals.  Mod- 
ified. 

George  W.  Brown,  for  appellant  W.  H. 
Ketcbam  and  O.  H.  Thompson,  for  appiellees. 

HAND,  3,    This  was  a  bill  In  chancery,  filed 
in  tbe  drqiit  court  of  Lake  county  by  the  ap^ 
75  N.E.— 80 


pdlan^  Martba  A.  Rodman,  wbo  was  tbe 
.owner  of  a  note  secured  by.  a  trust  deed  upon  a 
farm  located  in  said  county,  to  redeem  from 
a  prior  mortgage  made  to  Martha  A.  Quick 
upon  said  farm,  and  which  prior  mortgage 
had  been  foreclosed  without  appiellant  being 
made  a  party  to  the  proceeding.  A  decree 
permitting  redemption  was  entered,  from 
which  an  appeal  was  prosecuted  to  this 
court  by  Martha  A.  Rodman,  on  the' ground 
tbe  court  did  not  adopt  a  correct  basis  for 
tbe  statement  of  the  account  in  determining 
tbe  amount  of  redemption  money  necessary 
to  be  paid  to  effect  a  redemption  from  the 
senior  mortgage,  and  that  the  time  fixed 
within  which  the  redemption  should  be  made 
was  too  short  a  time.  The  decree  was  re^ 
versed  on  the  first  ground,  and  the  case 
was  remanded,  with  directions  to  the  circuit 
court  to  proceed  In  conformity  widi  tbe 
opinion  of  this  court,  which  opinion  Is  repott- 
ed in  211  111.  646,  71  N.  B.  1087,  where  will 
be  found  a  full  statement  of  the  facts. 
That  opinion  was  filed  on  October  24,  1904, 
and  the  case  was  reinstated  in  the  trial 
court  on  January  30,  1005,  and  on  the  30th 
day  of  March,  following,  a  decree  was  enter- 
ed finding  $14,390  to  be  the  amount  neces- 
sary to  be  paid  by  the  appellant  to  the  hold- 
er of  tile  Senior  mortgage  to  redeem  there- 
from, and  it  was  decreed  that  the  said  sum 
be  paid  within  60  days  from  the  date  of  the 
entry  of  the  decree,  and  in  default  of  said  pay- 
ment tbe  bill  be  dismissed,  from  which  de- 
cree said  Martha  A.  Rodman  has  again  ap- 
pealed, on  the  ground  that  the  time  fixed 
within  which  said  sum  should  be  paid  was 
too  short  a  time  within  which  to'  permit  her 
to  raise  said  sum  of  money  and  redeem  from 
said  mortgage. 

The  original  decree  fixed  tbe  time  within 
which  tbe  redemption  should  be  made  at  90 
days  from  the  entry  of  the  decree,  and  that 
time  was  approved  by  this  court.  The  time 
in  which  a  redemption  shall  be  made  rests  in 
the  sound  discretion  of  the  court  The  usual 
time  allowed  is  6  months,  but  that  is  not 
obligatory  In  all  cases.  Bremer  v.  Calumet 
&  Chicago  Canal  &  Dock  Co.,  127  III.  464, 
18  N.  E.  321.  In  Decker  v.  Patton,  120  111. 
464,  11  N.  E.  897,  the  time  was  fixed  at  12 
months,  and  In  Taylor  v.  Dlilenburg,  168  111. 
235,  48  N.  E.  41,  the  thne  was  fixed  at  SO 
days.  In  the  latter  case  the  action  of  tbe 
lower  court  was  overruled  in  fixing  so  short 
a  time,  and  the  decree  was  modified  by  this 
court  extending  the  time  to  90  days  from  the 
date  at  tbe  Judgment  of  affirmance  in  this 
court  It  was  there  said  (page  239  of  168  111., 
page  43  of  48  N.  B.> :  "Tbe  right  to  redeem 
here  given  Is  an  equitable  right,  and  with 
that  right  he  [the  party  entitled  to  redeem] 
is  entitled  to-  a  reasonable  and  equitable  op- 
portunity to  realize  the  full  benefit  of  It 
and  we  tbiak  at  least  90  days  should  have 
been  allowed  him."  This  court,  when  this 
case  was  here  before,  In  considering  this 
question  said:    "The '  master  recommended 
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6  months  and  the  chancellor  fixed  90  days. 
•  •  •  We  think  appellant  had  ample  time 
In  which  to  determine  'nrhether  she  desired 
to  redeem  and  to  arrange  for  the  payment, 
and  are  unable  to  say  that  the  time  fixed  by 
the  chancellor  was  unreasonably  short." 

The  law  favors  redemptions.  The  appel- 
lant could  not  know  the  amount  of  redemp- 
tion money  necessary  until  a  final  decree 
was  entered,  and  we  think  60  days  was  too 
short  a  time  in  which  to  require  her  to  raise 
so  large  an  amount  of  money.  It  will  not, 
however,  be  necessary  to  reverse  the  decree 
and  to  remand  the  cause ;  but,  In  accordance 
with  the  practice  followed  In  the  Taylor  Case, 
the  decree  of  the  circuit  court  will  in  all 
things  be  affirmed,  except  that  the  complain- 
ant be  allowed  90  days  from  this  date.  In- 
stead of  60  days  from  the  date  of  the  decree. 
In  which  to  redeem,  and  the  appellees  will 
pay  the  costs  of  this  appeal. 

Decree  modified  and  afilrmed. 


(m  111.  174) 

BROMWBIiL  et  al.  t.  FliOWBRS  et  aL 
(Supreme  Court  of  Illinois.    Oct.  24.  1905.) 

1.  DBAIN&— Assessments— DijTiES  or  Commis- 

BIONKBS. 

Under  Laws  1883,  p.  124,  {  37,  providing 
that,  when  the  funds  of  a  levee  district  have 
been  expended,  assessments  to  procure  funds  to 
be  expended  in  the  maintenance  and  repairs  of 
drains  may  be  levied,  does  not  make  it  the  im- 
perative  duty  of  the  drainage  commissioners, 
who  have  no  funds  available,  to  petition  the 
court  to  levy  an  assessment  for  repaira 

2.  MANDAicna— Drainaok  Coumissiorebs. 

Mandamus  will  not  lie  to  compel  drainage 
commissioners  to  petition  the  court  for  an  as- 
sessment to  provide  funds  to  clean  out  a  drain, 
where  it  is  not  shown  that  the  refusal  is  an  un- 
just discrimination  against  the  landowner  mak- 
ing the  application. 

Appeal  from  Circuit  Court,  Champaign 
County;  Solon  Phllbrick,  Judge. 

Application  of  Letitia  6.  Bromwell  and 
others  for  a  writ  of  mandamus  to  I.  H. 
Flowers  and  others.  From  a  judgment  deny- 
ing the  writ,  petitioners  appeal.    Affirmed. 

Ray,  Dobbins  &  RUey  and  Wight  &  Alex- 
ander, for  appellants.  William  B.  Webber, 
for  appellees. 

B066S,  J.  The  appellee  district  was  or- 
ganized on  the  15th  day  of  October,  1883,  by 
an  order  of  the  county  court  of  Champaign 
county,  under  the  act  approved  and  In  force 
May  29,  1879,  commonly  called  the  "Levee 
Act"  2  Starr  &  C.  Ann.  St  1896,  p.  1600, 
c.  42.  nie  appellants  are  the  owners  of 
section  7,  town  18  M.,  range  7  B.,  in  Cham- 
paign county,  which  lands  were  Inclnded  in 
the  district  The  system  of  ditches  adopted 
and  constmcted  by  the  district  Included  a 
lateral  drain  passing  through  said  section  7, 
and  thence  emptying  into  the  main  ditch  or 
drain  of  the  system  of  ditches  adopted  and 
constructed.  The  work  of  constructing  said 
main  ditch  and  said  lateral  was  performed 


u  a  whole  and  paid  for  by  assessments  on 
the  lands  benefited  thereby.  On  the  lltb  day 
of  March,  1904,  the  appellants  exhibited  in 
the  drcult  court  of  Champaign  county  a  pe- 
tition praying  that  a  writ  of  mandamns  issue, 
commanding  the  appellee  commissioners  of 
said  district  to  forthwith  clean  out  deepen, 
and  repair  said  lateral  drain  through  pe- 
titioners' lands,  and  on  below  to  the  main 
ditch  of  said  drainage  district.  In  such  man- 
ner as  to  afford  an  outlet  for  the  tile  In  pe- 
titioners' lands  and  for  the  proper  drainage 
of  petitioners'  lands,  or,  in  case  the  com- 
missioners of  said  drainage  district  have  not 
the  money  on  hand  or  already  provided  for 
to  do  said  work,  that  they  be  directed  to 
take  such  proceeding  as  is  by  law  provided  to 
raise  the  money  necessary  to  do  said  work, 
and  then  dean  out  deepen,  repair,  and  Im- 
prove said  lateral  ditch,  so'  as  to  provide  an 
outlet  for  the  drainage  of  petitioners'  lands. 
The  petition  was,  as  finally  amended,  held  to 
be  obnoxious  to  demurrer,  and  was  dis- 
missed at  the  cost  of  the  petitioners,  who 
have  brought  the  record  here  by  appeal 

In  addition  to  the  facts  hereinbefore  stated, 
the  petition  alleged  "that  petitioners  were  as- 
sessed and  paid  $1,836  for  the  construction  of 
said  system  of  drainage  as  originally  con- 
structed; that  on  two  occasions  since  the 
construction  of  said  system  it  has  been  nec- 
essary to  levy  additional  assessments  to 
clean  out  and  open  up  the  main  ditch  in 
said  district,  and  upon  the  occasion  of  one 
of  these  levies  i>etltloners  were  assessed  and 
paid  $640  and  on  the  other  assessment  they 
were  assessed  and  paid  $300,  making  the 
total  amount  of  $2,676  paid  by  petitioners 
for  the  construction,  maintenance,  repair,  and 
Improvement  of  said  system  of  drainage; 
that  the  lateral  drain  through  petitioners' 
land,  as  originally  constructed,  was  not  deep 
enough  to  adequately  drain  petitioners'  land, 
and  that  the  commissioners  have  allowed  tlie 
said  lateral  open  drain  to  become  filled  up 
with  silt  and  overgrown  with  weeds,  grass, 
and  willows,  and  so  thereby  obstructed  tliat 
said  lateral  no  longer  aCtords  an  outlet  for 
the  tile  drains  laid  by  petitioners  for  the 
drainage  of  their  lands;  that  the  commis- 
sioners have  expended  all  money  levied  and 
have  no  funds  on  hand  to  repair  and  im- 
prove said  lateral  drain,  and  that  said  lateral 
is  one  of  many  lateral  drains  in  said  dis- 
trict, and  that  the  lateral  In  controversy 
only  drains  the  land  of  a  small  minority  of 
the  owners  of  lands  within  said  district,  and 
that  it  has  been  and  is  Impossible  for  peti- 
tioners to  obtain  the  signatures  of  a  ma- 
jority of  the  landowners  within  said  district 
who  are  of  lawful  age  and  who  represent 
one-third  In  area  of  the  lands  In  said  dis- 
trict, on  a  petition  to  the  county  court  of 
Ohampaign  county  for  the  levying  of  an  as- 
sessment upon  the  lands  In  said  district  for 
the  maintenance  and  repair  of  said  lateral 
drain  and  additional  work  necessary  for  the 
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adequate  drainage  of  petidoners'  lands;  that 
petltlonera  hare  requested  and  demanded  of 
the  commlBaionws  tbat  they  clean  out, 
deepen,  and  repair  said  lateral  bo  established 
to  drain  petitioners'  lands,  or  that  they  take 
snch  proceeding  as  by  law  Is  provided  to  leyy 
an  assessment  for  the  purpose  of  cleaning 
out,  deq;ienlng,  and  Improving  said  latoral 
through  petitioners'  lands  In  order  to  afford 
an  outlet  and  drainage  for  petitioners'  lands, 
but  that  two  of  the  commissioners  said  they 
would  do  nothing  until  compelled  by  the 
courts,  but  did  not  doiy  that  the  work  was 
needed,  and  the  third  commissioner  re- 
pressed his  willingness  to  do  the  work  and 
admitted  It  was  needed,  and  that  by  reason 
of  the  commissioners  refusing  to  repair  said 
lateral  all  of  the  moneys  paid  by  petitioners 
to  said  district  have  not  benefited  petitioners 
or  provided  drainage  for  their  lands;  that 
In  consequence  of  the  filling  up  of  said  lateral 
drain  the  lands  of  petitioners  became  wet 
and  unfit  for  cultivation,  and  the  outlets  of 
the  tile  on  their  lands  stopped;  that  said 
lateral  Is  the  only  outlet  to  the  main  ditch 
provided  by  said  commissioners  for  the 
drainage  of  petitioners'  lands,  and  that  since 
the  same  has  become  filled  up  petitioners  de- 
rive no  benefit,  and  will  continue  to  derive 
no  benefit  ttom  said  system  of  drainage  until 
said  lateral  Is  cleaned  out,  opened  up,  and 
deepened  In  such  way  as  to  afford  an  outlet 
for  the  waters  on  petitioners'  lands." 

The  powers  of  the  commissioners  are  snch 
as  the  statute  confers  upon  them,  and  their 
duties  are  prescribed  by  the  statute.  Section 
37  of  the  act  of  May  29.  1S79  (2  Starr  &  G. 
Ann.  St  1886,  p.  1519,  c.  42,  par.  68),  In  the 
body  of  the  section,  authorizes  the  commis- 
sioners to  appropriate  and  expend  the  funds 
coming  to  their  bands,  among  other  purxwses, 
is  the  work  of  constructing,  repairing,  and 
maintaining;  ditches,  drains,  etc.  The  pro- 
viso to  the  section  directs  the  course  to  be 
pursued  by  the  commissioners  when  all  funds 
of  the  district  have  been  expended,  and  the 
ditches  and  drains  of  the  district  are  in  need 
of  repair  or  of  additional  work  thereon.  The 
petition  shows  that  the  commissioners  have 
expended  all  funds  which  have  come  into 
their  hands,  and  the  proviso  to  the  section  is 
therefore  the  measure  of  the  power  and  duty 
of  tlie  commlssicMiers.  The  said  proviso  pro- 
vides that,  when  the  funds  of  the  district 
have  been  so  expended,  assessments  to  pro- 
cure funds  to  be  expended  In  and  about  the 
work  of  the  maintenance  and  repairs  of  the 
ditches  and  drains,  and  other  work  specified 
in  the  proviso,  may  be  levied  on  the  lands  of 
the  district  under  the  order  of  the  court  with- 
in which  the  district  was  organized,  "on  the 
petition  of  the  majority  of  the  owners  of 
lands  within  said  district  who  are  of  lawful 
age  and  r^resent  at  least  one-third  In  area 
of  such  lands ;  or  on  the  petition  of  the  com- 
missioners, accompanied  by  an  Itemized 
statement  of  accounts  made  by  the  commlJs- 


slonere,  under  oath,  showing  the  m<mey8  re- 
ceived by  the  district  and  the  manner  in 
wmch  they  have  been  expended,  together 
with  plats,  profiles  of  such  additional  work, 
and  estimated  cost  of  the  same."  It  appears 
from  the  petition  herein  for  the  mandamus 
that  neither  the  requisite  number  of  the  own- 
era  of  lands  within  the  district  nor  of  the 
oommissloners  will  join  in  a  petition  to  the 
county  court  for  the  levy  of  the  assessment. 
There  is  no  statutory  requirement  that  the 
lateral  ditches  shall  be  kept  clean  and  in  re- 
pair by  the  commissioners;  they  having  no 
funds  applicable  to  that  purpose.  The  au- 
thority given  them  to  petition  the  county 
court  for  an  o^der  levying  an  assessment  to 
procure  funds  for  that  purpose  made  It  the 
duty  of  the  commissioners,  on  the  demand  of 
the  appellants,  to  take  Into  consideration  all 
facts  and  circumstances  affecting  the  expe- 
diency, Justice,  and  propriety  of  levying  an  as- 
sessment on  all  of  the  lands  of  the  district 
for  the  purpose  of  repairing  or  deepening 
this  lateral  drain,  and  to  join  or  refuse  to 
Join  In  the  petition  to  the  court,  as  their 
Judgment  or  discretion,  fairly  and  honestly 
executed,  should  dictate.  The  statute  does 
not  make  it  the  imperative  duty  of  the  com- 
missioners to  petition  for  an  assessment, 
but  invests  them  with  the  power  to  do  so, 
leaving  the  propriety  of  the  exercise  of  the 
power  to  their  Judgment  and  discretion. 
This  being  true,  the  writ  of  mandamus  may 
be  availed  of  to  require  drainage  commission- 
en  to  consider  whether  or  not  they  will  be- 
come petitioners,  and  the  writ  cannot  be  em- 
ployed to  compel  them  to  sign  the  petition, 
unless  it  shall  appear  that  their  refusal  to 
become  petitioners  Is  arbitrary,  merely,  and 
amounts  to  a  fraud,  or  from  a  motive  to  ac- 
complish their  own  personal  or  selfish  ends. 
People  V.  Kent  160  111.  655,  48  N.  E.  760; 
Beidler  v.  Eochersperger,  171  III.  663, 49  N.  B. 
716;  People  v.  Van  Cleave,  183  111.  830,  65  N. 
B.  698.  47  L.  E.  A.  796.  The  petition  in  the 
case  at  bar  alleges  that  the  commissioners 
have  considered  as  to  their  duty  and  have 
declined  to  flie  their  petition,  and  there  Is  no 
averment  that  they  have  acted  otherwise 
tlian  fairly  and  In  accordance  with  their  best 
Judgment  as  to  the  true  interests  of  the  dis- 
trict If  the  discretion  appeared  to  have 
been  abused  and  made  to  work  injustice,  re- 
lief might  be  had  by  means  of  the  writ  of 
mandamus.  Village  of  Glencoe  v.  People, 
78  IlL  882.  It  does  not  appear  from  the  peti- 
tion for  mandamus  that  the  refusal  of  the 
commissioners  to  petition  for  an  assessment 
to  be  levied  upon  all  of  the  lands  of  the  dis- 
trict to  be  expended  In  repairing  the  lateral 
ditch  through  the  lands  of  the  appellants 
win  work  an  Injustice  to  them.  It  appears 
from  the  petition  that  the  lateral  drain 
through  the  lands  of  the  appellants  Is  but  one 
of  many  like  lateral  drains  in  the  district 
Whether  such  other  lateral  drains  are  clean- 
ed out  and  kept  In  repair  by  the  owners  ^^ 
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the  lands  through  which  tbey  run,  of  from 
the  funds  of  the  district,  Is  not  disclosed  by 
the  petition.  If  the  petition  Is  to  be  taken 
most  strongly  against  the  petitioners,  as  is 
the  rale,  we  are  to  assume  that  the  lateral 
ditches  are  kept  in  repair  by  the  landowners 
IndlTldually  benefited  thereby,  and,  that  be- 
ing true,  it  would  be  manifestly  unjust  to  the 
other  owners  of  land  in  the  district  to  re- 
quire them  to  also  contribute  to  keep  In  re- 
pair the  lateral  ditches  through  appellants' 
lands. 

The  demurrer  was  properly  sustained,  and 
the  judgment  Is  affirmed. 

Judgment  affirmed. 


cm  III.  185) 
CJITY  OF  ROCK  ISIiAND  y.  GINGLBS. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  MtiniOIFAI,  CoKPOBATions— Stbbets— Gabb 
Rbquibed. 

Where  a  city  has  exercised  reasonable  care 
to  keep  its  streets  in  a  reasonably  safe  condi- 
tion, it  is  not  liable  for  injuries  caused  by  de- 
fects or  obstnictionB. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.  Dig.  Municii>al  Corporations,  IS  1612- 
1616.] 

2.  SaM»— BXCATATION— Gdabd. 

Where  an  excavation  in  a  street  is  plainly 
visible,  a  city  is  not  bound  to  place  a  guard  or 
signal  at  Uie  excavation  in  tlie  daytime. 

[£}d.  Note. — For  cases  in  point,  see  vol.  36, 
Cent.    Dig.   Municipal    Corporations,    Si    1636, 

1W5,  im.y 

8.  Saiie— -Reasonable  Cabb., 

A  city  is  only  required  to  use  reasonable 
care  and  diligence  to  safely  guard  an  excavation 
in  a  street  by  lights,  barriers,  or  other  suitable 
means,  so  as  to  make  the  street  reasonably  safe 
for  travel. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Cent.  DifT.  Municipal  Corporations,  {{  1612, 
1636,  1637,  165a-1659.] 

Appeal  from  Appellate  Court,  Second 
District 

Action  by  Monroe  Gingles  against  the  cit7 
of  Rock  Island.  Judgment  for  plalnliiX  was 
affirmed  by  the  Appellate  Court,  and  defend- 
ant appeals.    Reversed. 

This  is  an  action  on  the  case  brought  by 
appellee,  against  appellant.  In  the  circuit 
court  of  Rock  Island  county,  to  recover  for 
personal  injuries  sustained.  The  declaration 
alleges  that  on  November  28,  1901,  the  plain- 
tiff was  riding  In  a  certain  vehicle  dravni 
by  a  horse,  on  Ninth  street,  in  the  city  of 
Rock  Island,  ahd  at  the  comer  of  Fourth 
avenue  said  city  had  permitted  one  Thomas 
P.  Rosenfleld,  a  plumber,  to  dig  a  ditch  across 
and  at  right  angles  with  a  street,  and  it  was 
the  duty  of  said  city  and  plumber  to  keep 
said  street  in  such  safe  condition  as  to  pro- 
tect and  secure  the  safety  of  persons  driving 
along  Ninth  street  at  Fourth  avenue;  yet 
the  defendant,  regardless  of  this  duty,  allow- 


ed this  ditch,  several  feet  deep,  to  remain 
open  and  unguarded  after  dark  upon  the 
evening  in  question,  and  wltlwut  any  light 
or  other  means  to  warn  plalntiflr  of  its  dan- 
gerous and  unsafe  condition,  by  means 
whereof  the  plaintiff,  while  driving  along 
said  street,  and  while  in  the  exercise  of  due 
care  and  caution  for  his  own  safety,  was 
injured  by  bis  horse  failing  into  the  ditch, 
OTcurnlng  the  vdilcle,  and  throwing  plain- 
tur  under  the  struggling  horse,  whereby  he 
was  injured,  to  his  damage  of  $20,000.  The 
evideace  shows  that  Ninth  street  runs  north 
and  south,  and  is  crossed  at  right  angles 
by  Fourth  avenue.  Several  days  before  the 
accident  a  ditch  five  feet  deep,  and  two  feet 
wide  had  been  dug  by  Rosenfleld  In  Fourth 
avenue,  extending  out  Into  Ninth  street 
At  about  a  :30  p.  m.  on  the  day  in  question, 
while  appellee  was  driving  north  on  Ninth 
street,  his  horse,  which  was  blind,  fell  into 
the  ditch.  At  the  time  of  the  Injury  the 
ditch  was  in  no  way  protected  by  barriers, 
lights,  or  other  signals  or  obstructions  to 
warn  travelers  of  its  existence.  Upon  the 
trial  before  the  court  and  a  jury,  judg- 
ment was  rendered  in  favor  of  the  plaintiff 
for  $1,250  and  costs  of  suit,  wlilcb  has  heai 
affirmed  by  the  Appellate  Court;  and  hence 
this  appeaL 

William  L.  liudolph,  for  appellant  Harry 
M.  McCaskrin  and  George  O.  Wenger,  for 
appellee. 

WILKIN,  X  (after  stating  the  facts). 
Several  grounds  of  reversal  are  urged  by 
counsel  for  appellant  but  in  our  view  of 
the  case  It  will  be  sufficient  to  notice  but 
one  of  them;  that  Is,  that  the  trial  court 
erred  in  the  giving  of  instructions.  In  the 
first  paragraph  of  plaintifTs  second  instruc- 
tion the  jury  were  told  that  it  was  the  duty 
of  the  city,  imposed  by  law,  to  keep  its 
streets  in  a  i>easonably  safe  condition  for 
persons  Walking  and  driving  upon  them  by 
day  as  well  as  night  It  places  an  absolute 
duty  on  the  dty  to  keep  Its  streets  reason- 
ably safe,  and  In  this  respect  was  erroneous. 
We  have  held  In  an  unbroken  line  of  cases, 
beginning  with  City  of  Rockford  v.  Hilde- 
brand,  61  111.  156,  and  continued  down  to 
City  of  Salem  t.  Webster,  192  111.  369,  61 
N.  B.  323,  that  a  dty  is  only  required  to 
use  reasonable  care  abd  diligence  to  keep 
Its  streets  In  a  reasonably  safe  condition  and 
repair  for  travel,  and  that  when  it  has 
exerdsed  that  degree  of  diligence  it  is  not 
liable  for  Injury  sustained  on  account  of  de- 
fects or  obstructions  In  the  same.  In  fact, 
It  is  not  denied  that  the  instruction  is  er- 
roneous, in  that  It  Imposed  upon  the  dty 
a  higher  degree  of  diligence  than  the  law 
would  Justify ;  btit  the  contention  of  counsel 
for  appellee  is,  and  the  Appellate  Court 
seems  to  have  adopted  the  view,  that  thi> 
error  Was  harmless,  for  the  reason  that  un 
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der  the  facts  the  city  was  clearly  shown 
to  have  been  guilty  of  negligence,  dtlng  and 
relying  upon  the  case  of  City  of  Salem  t. 
Webster,  supra.  We  are  of  the  opinion  that 
the  evidence  in  this  record  does  not  Justify 
the  conclvislon,  but  that  the  giving  of  the  In- 
Btruction  constituted  prejudicial  error. 

The  ditch  In  question  was  not  opened  by 
the  city  Itself,  but  by  a  third  party  under 
Its  permission.  It  had  only  been  opened 
a  day  or  two  prior  to  the  accident,  and, 
while  It  is  true  that  some  of  the  dty  of- 
ficials saw  it,  there  was  nothing  to  call  their 
particular  attention  to  the  conditions  at  the 
time  of  the  Injury.  Upon  tfie  trial  there 
was  a  sharp  conflict  In  the  testimony  as  to 
how  dark  It  was  at  the  time.  Some  of  the 
witnesses  testified  that  It  was  sufficiently 
light  for  appellee  to  have  seen  the  danger, 
while  others  were  equally  positive  that  it 
was  after  dark.  An  employ^  of  the  plumber 
In  charge  of  the  work  was  on  his  way  to 
the  excavation  with  a  signal  light  at  the 
tUne  of  the  accident,  and  arrived  but  a  very 
few  minutes  after  It  occurred.  It  can- 
not be  claimed  that  It  was  the  duty  of  the 
dty.  In  the  exerdse  of  reasonable  diligence 
and  in  order  to  keep  the  street  in  a  safe 
condition,  to  place  a  signal  or  guard  at  the 
excavation  during  the  daytime,  when  It  was 
plainly  visible  to  those  traveling  upon  the 
street  Therefore  whether,  at  a  time  so 
nearly  between  daylight  and  darkness  as 
was  here  shown,  the  dty,  or  the  party  act- 
ing under  Its  permission,  was  using  ordinary 
care  and  diligence  to  place  a  signal  at  the 
ditch  was  a  question  of  the  first  importance 
in  the  caaa  Notwithstanding  the  jury  may 
have  believed  the  witnesses  who  testified 
that  it  was  still  light  when  the  plaintiff  was 
Injured  and  that  a  reasonable  effort  was 
being  made  to  put  out  timely  signals,  still, 
under  this  Instruction  they  were  boond  to 
find  for  the  plaintiff  if  tbey  believed  that 
the  street  was  not  absolntely  kept  In  a  rear 
aonably  safe  condition.  It  Is  troe  that  some 
of  the  instructions  given  on  behalf  of  the 
defendant  correctiy  stated  the  law;  bat 
whether  the  Jnry  followed  those  Instruc- 
tions, or  adopted  the  rule  announced  in  the 
plaintiff's  second,  we  have  no  means  of  as- 
certaining. 

The  fomrth  Instruction  given  on  •  behalf 
of  appellee  is  also  erroneous  In  laying  down 
a  rule  of  absolute  duty  on  appellant  to  have 
the  excavation  safely  guarded  by  lights, 
barrlCTS,  or  other  suitable  means,  so  as  to 
make  the  street  reasonably  safe  for  ordinary 
travel  at  the  time  of  the  injury,  Instead  of 
simply  requiring  It  to  use  reasonable  care 
In  that  regard. 

The  judgment  of  the  Appellate  Court  will 
be  reversed,  and  the  cause  remanded  to  the 
circuit  court  for  another  trial. 

Beversed  and  remanded. 


(ta  III.  190) 
HCRBN  OOAL  &  IGB  CO.  v.  HOWELL. 
(Supreme  Court  of  Illinois.    Oct;  24,  1906.) 

1.  PiXADnro— AuKiiDictRT— Sams   Catise  oi* 
Action. 
In  an  action  to  recover  for  the  death  of 

Slaintiff's  intestate,  an  averment  in  the  original 
eclaration  that  defendant  coal  company  was 
accustomed  to  keep  a  dear  space  on  both  sides 
of  its  track  at  the  place  where  intestate  was 
injured  ineladed  the  averment  in  the  amended 
declaration  that  it  was  its  practice  to  keep  one 
side  clear,  so  that  the  cause  of  action  stated 
In  it  was  the  same  cause  of  action  stated  in 
the  first  count  of  the  declaration  first  filed. 
Z  APPKAI/— BxvtKW— Seooro  Appiai.. 

Questions  presented  by  the  record  on  ap- 
peal, but  which  were  not  considered,  because 
there  was  no  proper  assignment  of  error,  will 
not  be  considered  on  a  second  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  H  4853-4355.] 

8.  Evidence— Declabations—Ues  GEsrae. 

Where  an  injured  pwson  immediately  after 
the  accident  stated  to  a  witness,  who  was  about 
12  feet  away  and  ran  to  his  assistance,  as  to 
how  the  accident  occurred,  the  statement  is 
admissible  as  part  of  the  res  gestie. 

[Ed.  Note- — ^For  cases  in  point,  see  voL  20, 
Cent  Dig.  Evidence,  {{  872,  878.] 

Appeal  from  Appellate  Court  Fourth  Dls- 
trict. 

Action  by  Herbert  Howell,  administrator, 
against  the  Muren  Coal  Sc  Ice  Company, 
Judgment  for  plaintiff  was  afllrmed  by  the 
Appellate  Court,  and  defendant  appeals.  Af- 
firmed. 

For  former  appeal,  see  68  N.  B.  456. 

Wise  &  McNuity,  for  appellant  Webb  & 
Webb,  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case, 
commenced  by  the  appellee  in  the  circuit 
court  of  St  Clair  county  against  the  appd- 
lant  to  recover  damages  for  the  death  of  his 
Intestate,  August  Schmidt,  alleged  to  have 
been  caused  by  the  negligence  of  the  appel- 
lant 

The  declaration  upon  which  the  case  was 
tried  contained  two  counts.  The  first  count 
charged  "that  August  Schmidt  was  in  the 
employ  of  the  defendant  as  a  coal  driver,  his 
duties  requiring  him  to  haul  empty  coal 
cars  from  the  bottom  and  distribute  them 
throughout  the  coal  mine  wherever  needed, 
and  to  pull  loaded  coal  cars  from  the  entries 
and  rooms  to  the  bottom  of  the  shaft  bi> 
that  tbey  might  be  hoisted ;  that  there  were, 
prior  to  said  date,  a  large  number  of  entries 
and  rooms  In  said  coal  mine,  with  laid  tracks 
for  the  transportation  of  coal;  that  It  was 
the  practice  of  defendant,  and  consistent 
with  good  mining,  to  clear  away  and  remove 
slate,  clod,  and  other  substances,  from  both 
sides  of  the  track  therein  for  a  sufficient 
distance  to  allow  drivers  hauling  coal  over 
said  railway  to  pass  around  the .  sides  of 
coal  cars  on  said  railway  tracks,  wherever 
there  was  room  between  the  sides  of  said 
railway  tracks  and  the  sides  of  the  entry. 
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without  coming  In  contact  with  slate,  dirt, 
etc.,  thereby  endangering  such  drivers  while 
In  the  discharge  of  their  duties  In  said  coal 
mine;  that  said  drivers  had  knowledge  of 
said  practice,  relied  on  It,  and  expected  the 
defendant  to  keep  and  maintain  the  said 
railway  tracks  free  and  clear  of  obstructions ; 
that  on  the  28th  day  of  March,  laOO,  a  large 
lot  of  slate,  clod,  dirt,  etc.,  fell  from  the  roof 
of  the  eighth  west  entry  leading  olt  the  main 
south  entry  in  said  mine  on  the  railway 
track,  at  a  point  where  there  was  ample  room 
between  said  railway  track  and  the  rib  side  of 
said  entry  to  allow  the  drivers  to  pass  between 
said  coal  cars  on  said  railway  track  and 
the  rib  side  of  said  entry,  and  obstructed  all 
that  portion  of 'said  entry  lying  between  said 
railway  track  and  the  rib  side  of  said  entry, 
so  as  to  prevent  drivers  hauling  coal  therein 
from  passing  around  coal  cars  on  said  side 
of  said  railway  track,  which  rendered  said 
railway  track  unsafe  and  dangerous  to  driv- 
ers hauling  coal  through  said  entries  over 
said  railway  track;  that  defendant  had  no- 
tice of  the  fall  of  said  slate,  and  that  the 
same  was  an  obstruction  to  that  part  of  the 
said  entry  and  the  said  railway  track,  and 
would  prevent  drivers  passing  through  said 
entry  from  passing  around  coal  cars  on  said 
track  at  that  point  on  that  side  of  said  entry, 
and  that  it  rendered  said  entry  unsafe  and  dan- 
gerous :  that  defendant  failed  to  remove  said 
obstructions  and  abate  said  dangerous  con- 
ditions, but  negligently  permitted  the  same 
to  remain  there  until  said  August  Schmidt 
was  Injured,  well  knowing  said  obstructions 
rendered  said  entry  unsafe  and  dangerous; 
that  August  Schmidt  on  said  date  was  haul- 
ing two  loaded  coal  cars  along  said  railway 
track  to  said  entry,  exercising  due  care,  and 
without  notice  or  knowledge  that  said  slate, 
etc.,  had  fallen  from  the  roof  of  said  entry, 
or  tiiat  said  entry  was  obstructed ;  and  that 
when  he  reached  said  obstructions  be  dis- 
covered a  coal  car  on  said  railway  track  Im- 
mediately In  front  of  him,  and,  seeing  that  a 
collision  between  said  cars  he  was  hauling  and 
said  car  standing  on  said  railway  track  was  In- 
evitable and  that  he  would  be  likely  to  be 
Injured,  attempted  to  escape  said  collision 
and  Injury  by  trying  to  get  off  said  railway 
track  on  the  side  so  obstructed,  but  came  in 
contact  with  the  slate  and  other  obstructions 
which  had  fallen  from  the  roof,  and  which 
prevented  said  August  Schmidt  from  escap- 
ing In  that  direction,  and  threw  him  back 
on  the  railway  track  between  said  cars, 
and  allowed  said  cars  to  crush  him,  from 
the  effects  of  which  he  afterwards  died." 
The  second  count  was  In  the  following 
form :  "That  the  defendant  was  the  owner 
of  a  coal  mine  and  operating  It;  that  there 
were  a  large  number  of  railway  tracks  In 
certain  entries,  cross-cuts,  and  rooms  used 
by  the  defendant  In  transporting  coal  by 
means  of  draft  animals  and  coal  cars  In 
charge  of  a  driver;  that  It  was  the  duty 
of  the  defendant  to    keep    said    roadways 


and  railway  tracks  over  which  the  driver 
was  compelled  to  pass  in  a  reasonably  safe 
condition  and  free  from  obstructions;  that 
the  defendant  negligently  allowed  and  per- 
mitted a  coal  car  to  stand  on  a  certain  rail- 
way track  and  a  large  amount  of  coal,  slate, 
etc.,  to  remain  on  the  side  of  said  railway 
track  near  said  standing  car,  obstructing 
the  same,  and  making  It  dangerous  and  un- 
safe for  the  driver  to  pass  there  while  In 
the  discbarge  of  his  duties ;  that  on  the  28th 
day  of  March,  1900,  one  August  Schmidt 
was  in  the  employ  of  the  defendant  as  a 
driver  In  charge  of  a  mule  and  box  cars  In 
said  coal  mine,  his  duties  being  to  drive  said 
mule  and  cars  over  said  railway  track,  and 
while  he  was  hauling  two  loaded  cars  along 
said  railway  track  in  said  mine  near  said 
obstruction.  In  the  discharge  of  his  duty 
and  In  the  exercise  of  due  care,  and  without 
notice  of  said  obstructions  near  said  stand- 
ing car,  said  two  cars  being  hauled  collided 
with  said  standing  car,  catching  him  be- 
tween said  two  cars  and  said  standing  car, 
crushing  and  Injuring  him,  so  that  he  died 
from  bis  injuries;  that  upon  seeing  said 
standing  car  said  August  Schmidt  undertook 
to  escape  said  collision  by  going  from  said 
railway  track  on  the  side  thereof  that  was 
so  obstructed,  and  was  thereby  prevented 
and  thrown  back  upon  said  railway  track 
and  between  said  cars  by  reason  of  said 
obstructions,  and  was  killed." 

The  defendant  filed  the  general  Issue,  a 
plea  of  the  statute  of  limitations,  and  a  plea 
of  former  acquittal  as  to  the  second  count. 
A  demurrer  was  sustained  as  to  the  plea  of 
the  statute  of  limitations,  and  a  replication 
was  filed  to  the  plea  of  former  acquittal. 
The  case  was  tried  before  the  court  and  a 
jury,  and  resulted  In  a  verdict  and  judgment 
In  favor  of  the  plalntlfT  for  the  sum  of  $5,000, 
which  was  reversed  by  this  court  on  the 
ground  that  the  court  misdirected  the  jury 
as  to  the  law,  and  the  cause  was  remanded 
for  a  new  trial.  Muren  Coal  and  Ice  Co. 
V.  Howell,  204  Ul.  615,  68  N.  E.  456.  Upon 
the  case  being  reinstated  In  the  trial  court, 
the  defendant  so  amended  Its  plea  of  the 
statute  of  limitations  that  it  applied  to  the 
first  count  of  the  declaration  only,  and  the 
court  again  sustained  a  demurrer  thereto, 
and  upon  a  trial  the  plaintiff  recovered  a 
judgment  for  $3,500  upon  the  first  count  of 
the  declaration,  which  has  been  affirmed  by 
the  Appellate  Court  for  the  Fourth  District, 
and  a  further  appeal  has  been  prosecuted 
to  this  court 

It  is  first  contended  by  the  appellant  that 

the  coart  erred  in  sustaining  a  demurrer  to 

the  plea  of  the  statute  of  limitations  to  the 

first  count  of  the  declaration.    The  Injury 

occurred  on  the  28th  day  of  March,  1900, 

and  several  declarations  have  been  filed  In 

the  case,  one  of  which  was  filed  on  February 

3,  1902,  which  was  within  two  years  of  the 

date  of  the  injury.    In  the  first  count  of  that 

declaration  it  was  averred  "timt^^ta  the 
igilized  by  VjO(Jv^i\^ 
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cnstom  of  the  defendant,  In  conatmctlng  its 
railway  track,  to  place  said  track  near  the 
Bide  of  Bald  entries  known  as  the  "rib  side,' 
and  a  stifBclent  distance  from  the  walls  there- 
of to  enable  serTants  of  defendant,  passing  or 
working  In  such  entries,  to  pass  between  the 
sides  of  coal  cars  hauled  on  -said  railway 
tracks  and  the  rib  side  of  said  entries  with- 
out danger  of  Injury,  and  keep  the  space  be- 
tween the  railway  track  and  the  rib  side  In 
said  entry*  free  and  clear  of  slate,  coal,  and 
other  obstructions;  that  the  defendant  al- 
ways did  this,  as  hereinafter  stated,  and  the 
serrantB  of  defendant,  having  knowledge  of 
such  practice,  relied  on  the  defendant  to  keep 
said  entries  free  and  clear  as  aforesaid ;  that 
on  the  28th  day  of  March,  1900,  a  lot  of  slate, 
coal,  etc.,  fell  from  the  roof  of  the  eighth 
west  entry  leading  off  of  the  main  south  en- 
try in  said  coal  mine,  and  obstructed  all  that 
portion  of  said  entry  lying  between  the  rail- 
way track  and  the  rib  side  of  said  entry, 
and  rendered  unsafe  and  dangerous  the  said 
railway  trade  to  said  August  Schmidt,  work- 
ing in  said  entry ;  that  the  defendant  bad  no- 
tice of  the  fall  of  said  slate,  coal,  etc.,  from 
the  roof  of  said  entry,  and  that  It  was  an 
obstruction  to  that  part  of  the  entry  and  ren- 
dered it  dangerous  and  unsafe,  and  defendant 
n^llgently  and  carelessly  failed  and  (Knitted 
to  remove  said  slate,  dirt,  etc.,  but  allowed  It  to 
remain  there,  knowing  that  it  was  unsafe  and 
dangerous,  and  knowing  that  said  August 
Schmidt  would  be  required  to  work  therein 
and  pass  thereby;  that  on  the  said  date 
August  Schmidt  was  hauling  two  loaded  cars 
along  through  said  entry  to  the  bottom  of 
the  shaft  of  said  mine,  exercising  due  care, 
and  without  notice  or  knowledge  that  said 
slate,  coal,  etc.,  bad  fallen  from  the  roof  of 
said  entry,  or  that  said  entry  was  'obstructed ; 
that  upon  reaching  a  point  on  the  railway 
trade  opposite  said  slate  said  Schmidt  dis- 
covered a  car  upon  said  railway  track  im- 
mediately In  front  of  him,  and,  seeing  that 
a  collision  was  inevitable  between  the  cars, 
to  avoid  being  Injured  he  attempted  to  get  off 
said  railway  track  on  the  rib  side,  but  there 
came  in  contact  with  said  slate,  that  pre- 
vented him  from  escaping  in  that  direction, 
and  threw  him  back  on  the  railway  track  be- 
tween said  cars,  which  crushed  him,  from  the 
effect  of  which  he  died ;  that  August  Schmidt 
bad  knowledge  of  the  practice  of  the  defend- 
ant to  keep  that  portion  of  the  entry  lying 
between  the  railway  track  and  the  rib  side 
of  said  entry  free  and  clear  of  obstructions, 
and  relied  on  the  defendant  doing  so;  and 
that,  when  said  Schmidt  undertook  to  avoid 
tbe  collision,  be  believed  that  portion  of  said 
entry  to  be  free  from  obstructions,  and  ex- 
pected to  escape  the  collision  by  going  In 
that  direction." 

It  will  be  found,  from  a  comparison  of  this 
count  with  the  first  count  of  the  declaration 
upon  which  the  trial  took  place,  and  upon 
which  count  the  verdict  was  rendered,  that 
the  only  substantial  difference  in  their  aver- 


ments Is  that  In  the  first  count  of  the  last 
declaration  it  was  averred  that  it  was  the 
practice  to  keep  a  space  clear  on  both  sideB 
of  the  tracks,  when  practicable,  so  that  the 
drivers  might  pass  around  cars  standing 
thereon,  while  in  the  first  count  of  the  dec- 
laration filed  on  February  8,  1902,  It  was 
stated  that  the  practice  was  to  keep  a 
space  clear  upon  the  rib  side  of  the  tracks, 
BO  that  drivers  might  pass  around  cars  stand- 
ing on  the  traces.  We  think  the  averment 
that  it  was  its  practice  to  keep  a  space  clear 
on  both  aides  of  Its  tracks  fairly  included  the 
averment  that  it  was  its  practice  to  keep  a 
space  clear  upon  the  rib  side  of  its  tracks, 
and  that  it  cannot  be  said  that  the  cause 
of  action  stated  In  the  first  count  of  the  dec- 
laration, under  which  the  trial  took  place, 
is  not  the  cause  of  action  stated  in  the  first 
count  of  the  declaration  filed  on  February  3, 
1902.  The  cause  of  action  of  the  plalntiif 
was  the  failure  of  the  defendant  to  keep  its 
entry  and  tracks  free  from  obstructions. 
That  neglect  of  duty  was  fully  set  out  in 
the  declaration  filed  on  February  S,  1902, 
and  the  declaration  filed  on  April  21,  1902, 
Stated  the  same  cause  of  action,  differing  In 
statement  only  as  to  detail.  This  was  not 
the  statement  of  a  new  cause  of  action. 
Swift  &  Co.  V.  Madden,  165  111.  41,  46  N.  E. 
979;  Town  of  Cicero  v.  Bartehne,  212  III. 
266,  72  N.  E.  437.  The  trial  court  did  not  err 
in  sustaining  the  demurrer  to  the  plea  of 
the  statute  of  limitations  to  the  first  count 
of  the  declaration. 

It  Is  next  contended  by  the  appellant  that 
the  court  should  have  held,  as  matter  of  law. 
Its  plea  of  former  acquittal  a  bar  to  the  ac- 
tion. The  plea  was  filed  to  the  second  count 
of  the  declaration  only,  and  as  the  Jury  re- 
turned a  verdict  In  favor  of  the  plaintiff  upon 
the  first  count  only.  It  would  seem  there  was 
no  recovery  upon  the  cause  of  action  set  out 
In  the  second  count ;  in  other  words,  that  the 
Jury  found  the  plea  of  former  acquittal  as  to 
the  second  count  to  have  been  sustained.  Be 
that,  however,  as  It  may,  the  record  as  to 
the  plea  of  former  acquittal  stands  now  the 
same  as  It  did  when  the  case  was  here  be- 
fore. The  defendant  then  did  not  assign  as 
error  the  action  of  the  trial  court  In  refusing 
to  hold  said  plea  a  bar  to  the  action;  and, 
having  failed  to  raise  that  question  then, 
it  cannot  raise  It  now.  Parties  cannot  bring 
their  cases  to  this  court  in  piecemeal,  but 
must  raise  all  questions  presented  by  the 
record  upon  the  first  appeal  by  a  proper  as- 
signment of  error,  which  they  desire  the 
court  to  pass  upon,  or  they  will  be  deemed 
to  have  waived  such  questions  and  cannot 
be  permitted  to  raise  them  upon  a  subsequent 
appeal.  Ogden  v.  Larrabee,  70  111.  610 ;  Lusk 
▼.  City  of  Chicago,  211  111.  183,  71  N.  B.  878. 
In  the  Ogden  Case  it  was  said  (page  512) : 
'It  is  Insisted  the  alleged  error  may  be  con- 
sidered, for  the  reason  it  was  not  assigned 
for  error  on  the  former  hearing.    •    •    •    If 

the  doctrine  Insisted  upon  should  be  adopted,! /> 
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and  tbe  parties  permitted  to  assign  successive 
errors  on  the  same  record,  in  complicated 
litigation  like  this  no  conclusive  decision 
could  be  rendered  in  the  lifetime  of  the 
parties  interested.  •  •  •  The  error  com- 
plained of  existed  In  the  former  record.  Tbe 
party  had  an  opportunity  then  to  assign  it 
and  direct  the  attention  of  tbe  court  to  it; 
but,  having  failed  to  do  so,  he  ought  to  be 
estopped,  upon  every  principle  of  Justice, 
from  alleging  at  any  future  period  error  in 
the  same  record.  Had  error  Intervened  prior 
to  the  former  adjudication,  it  was  ills  duty 
to  assign  It;  otherwise,  he  will  be  deemed  to 
have  waived  it  forever.  He  will  not  be  per- 
mitted to  have  his  cause  heard  partly  at  one 
time  and  the  residue  at  another."  In  tbe 
Lusk  Case  it  was  said  (page  188  of  211  III., 
page  880  of  71  N.  B.):  "It  is  a  well-settled 
rule  that  when  a  cause  is  litigated,  and  that 
litigation  prosecuted  to  a  court  of  appeals  and 
passed  upon,  all  questions  that  were  open  to 
consideration  and  could  have  been  presented, 
relating  to  the  same  subject-matter,  are  res 
Judicata,  whether  they  were  presented  or  not" 
At  the  close  of  all  the  evidence  the  appel- 
lant made  a  motion  for  a  directed  verdict,  on 
the  ground  that  the  appellee  bad  failed  to 
make  a  case.  The  evidence  introduced  on  be- 
half ot  the  appellee  fairly  tended  to  show 
that  the  defendant  was  the  owner  of  and  en- 
gaged in  operating  a  coal  mine,  in  which 
were  situated  many  entries  and  passageways 
which  had  located  therein  tracks,  upon  which 
were  hauled,  by  mules,  coal  cars  to  and  from 
the  bottom  of  the  shaft ;  that  it  was  the  prac- 
tice of  the  defendant,  in  the  operation  of  Its 
mine,  to  keep  Clear  from  slate  and  other  ob- 
structions the  space  upon  both  sides  of  said 
tracks,  where  practicable,  so  that  tbe  drivers 
of  the  mules  which  banled  said  cars  could  es- 
cape from  the  tracks,  in  case  of  collision  or 
other  dangers  upon  the  tracks,  to  a  place  of 
safety  at  the  side  of  the  tracks,  which  prac- 
tice was  known  to  and  relied  upon  by  tbe  driv- 
ers ;  that  in  one  of  the  new  entries  in  the  mine, 
some  two  days  prior  to  the  Injury  to  Schmidt, 
a  large  amount  of  slate  bad  fallen  from  the 
roof  and  completely  covered  the  track  at  tbe 
point  where  it  fell;  that  the' defendant  had 
notice  of  snch  obstruction,  but  Schmidt  had 
not;  that  the  employes  of  the  defendant, 
whose  duty  it  was  to  remove  said  fallen  slate, 
piled  a  portion  thereof  upon  tbe  rib  side  of 
the  entry  In  close  proximity  to  the  track; 
that  a  car  loaded  with  coal  was  left  standing 
upon  the  track  at  the  place  where  said 
slate  had  fallen ;  that  Schmidt  was  directed 
to  go  into  that  entry  and  haul  cars  loaded 
with  coal ;  that  as  he  was  passing  the  point  In 
the  entry  where  said  slate  had  fallen,  which 
was  downgrade,  with  a  trip  of  two  loaded 
cars,  he  discovered  said  car  upon  tbe  track 
whe^  too  late  to  avoid  a  collision;  that  he 
attempted  to  escape  from  between  tbe  cars 
he  was  hauling  and  the  standing  car  upon  tbe 
rib  side  of  the  entry;  tliat  by  reason  of  the 
obstruction  placed  between  the  track  and  the 


rib  side  of  the  entry  he  was  unable  to  reach  « 
place  of  safety,  but  was  thrown  tm$t  upon  tbe 
track  between  the  standing  car  and  the  trip  of 
cars  at  the  time  of  tbe  collision,  and  was  crush- 
ed and  bruised  by  the  colliding  cars  in  such 
manner  as  to  cause  his  death.  When  tbe  case 
was  here  upon  the  first  appeal  the  evidence 
was  substantially  the  same  as  it  is  upon  tUs 
appeal,  and  it  waB  then  held  the  evidence 
fairly  tended  to  support  the  plaintUTs  cause 
of  action,  and  that  the  court  did'  not  err  In 
declining  to  take  the  case  from  the  Jury.  We 
think  the  evidence  found  in  this  record  fair- 
ly tends  to  support  the  plaintiffs  cause  of  ac- 
tion. The  questions  of  the  defendanfs 
negligence,  Schmidt's  contributory  negU- 
gence,  and  wbetber  or  not  it  was  tbe  prac- 
tice of  the  defendant  in  its  mine  to  keep  the 
space  clear  upon  both  sides  of  its  tracks,  so 
that  its  drivers  might  escape  to  a  place  of 
safety  in  case  of  a  collision  or  other  acci- 
dent upon  the  tracks,  of  which  practice 
Schmidt  bad  notice  and  upon  which  he  relied, 
were  all  questions  of  fact  which  we  think  the 
evidence  fairly  tended  to  establish.  The 
court  did  not  err  In  declining  to  take  the 
case  from  tbe  Jury  at  tbe  close  of  all  the  evi- 
dence. 

On  the  trial  Henry  Genteman,  over  the  ob- 
jection of  the  defendant,  was  permitted  to 
testify  substantially  as  follows:  "On  the 
2Sth  of  March,  1900, 1  was  working  for  Mor- 
ena.  I  was  working  In  room  7,  entry  8. 
William  Wright  was  my  partner.  1  knew 
August  Schmidt  He  was  driving.  There 
was  a  fall  of  slate  there  on  Monday  morning. 
The  car  we  were  loading  was  standing  on 
the  main  track.  We  were  sitting  In  the 
cross-cut,  lunching,  about  12  -feet  from  the 
car.  The  first  thing  I  heard  was  the  cars 
bump.  We  Jumped  up  and  ran  right  over  to 
him.  The  cars  were  brought  close  together. 
Schmidt  said  be  could  not  get  out  on  account 
of  the  slate.  He  said  he  could  not  make  it 
The  slate  he  referred  to  was  on  the  rib  side. 
It  was  about  half  as  high  as  the  car."  Over 
the  objection  of  defendant,  William  Wright 
testified  to  substantially  tbe  same  facts. 
It  is  contended  the  facts  testified  to  by 
these  witnesses  were  not  so  closely  connect- 
ed with  the  injury  as  to  make  them  a 
part  of  the  res  gestte,  and  that  their  admis- 
sion constitutes  reversible  error.  The  In- 
jury, the  arrival  of  the  witnesses,  and  the  ex- 
planation to  them  by  Schmidt  as  to  tbe  man- 
ner in  which  tbe  injury  took  place  occured 
almost  simultaneously.  There  was  no  oppor- 
tunity on  his  part  for  deliberation  or  fabrica- 
tion, and  we  think  the  evidence  was  admis- 
sible. Qulncy  Horse  Railway  &  Carrying  Co. 
V.  Gnuse,  137  111.  264,  27  N.  E.  190;  Spring- 
field C<Bisolidated  Railway  Co.  v.  Welsch,  156 
111.  511,  40  N.  B.  1034;  Springfield  Consoli- 
dated Railway  Co.  v.  Hoeffner,  175  111.  634, 
51  N.  E.  884. 

It  Is  also  urged  that  the  court  erred  In  Its 
rulings  upon  the  admission  and  exclusion  of 
evidence,  and  it  Is  said  the  Jury  were  mis- 
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directed  as  to  the  lav.  We  have  considered 
all  the  qnestlons  raised  by  the  appellant  in: 
regard  to'  the  rollngs  of  the  court  upon  the 
evidence,  and  havd  examined  the  Instructions 
given  to  which  objections  hare  been  mad« 
and  those  which  were  refused,  and  think  th6 
rulings  of  the  court  upon  the  evld»ice  and  Ijh 
stmctlons  snbstantlall7  oorrect  The  facta 
are  not  complicated,  and  three  Juries  have, 
atter  hearing  the  evidence,  found  in  favor 
of  the  plaintiff.  The  evidence  admitted  over 
the  objections  of  the  defendant,  other  than 
the  testimony  of  Genteman  and  Wright,  was 
upon  subjects  of  minor  importance,  and  the 
same  may  be  aald  of  the  evidence  wMch  was 
excluded ;  and  the  jury,  we  think,  were  fully 
and  fairly  Instructed  as  to  the  law  of  the 
case,  and  we  have  found  nothing  in  the  record 
which  would  justify  a  reversal  of  the  case. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  affirmed. 

Judgment  affirmed. 


m?  III.  200) 

CHICAGO  PORTRAIT  CO.  v.  CHICAGO 
CRAYON  CO. 

(Snpreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Appeal— Jddqments  Appkaiablk— Fikai. 
judombnts. 

A  judetoent  m«rely  sustaining  a  demurrer 
to  the  declaration,  but  neither  adjudging  that 
.the  plaintiff  take  nothing  by  the  writ  or  that 
the  defendant  go  hence  without  day,  nor  con- 
taining words  of  equivalent  meaning,  is  not  a 
final  judgment,  within  the  statute  authorizing 
appeals  from  final  judgments. 

[JSd.  Note. — For  cases  in  point,-  see  vol.  ,2, 
Cent.  Dig.  Appeal  and  Error,  i  465.] 

2.  Same— Dismissal    or  Appeal— Wamt   or 

JXTBISDICnON. 

Whet«  an  appeal  is  taken-  to  the-  Appellate 
Court  from  a  judgment  which  is  not  final  in 
form,  that  court  should  dismiss  the  appeal  for 
want  of  jurisdiction,  and  is'  without  power  to 
enter  Judgment  on  the  merits,  regardless  of  the 
absence  of  objection  by  the  parties. 

3.  Estoppel— Consent  xp  Jukisdiction. 

The  fact  that  appellant  appealed  to  the 
Appellate  Court  from  an  iaterlocutory  judgment 
and  submitted  the  case  to  such  court  for  a 
decisi<»  op  the  merits  does  not  estop  him  to 
urge  on  appeal  to  the  Supreme  Court  that  the 
Appellate  Court  had  no  jurisdiction  over  the 
appeal. 

4.  Costs— DisiassAX.  or  Appeal. 

Appellant  from  an  interlocntory  judgment 
from  which  no  appeal  will  lie  will  be  required 
to  pay  all  costs  occasioned  by  such  appeal. 

Appeal  from  Appellate  Court,  First  District 
Action  by  the  Chicago  Portrait  Company 
against  the  Chicago  Crayon  Company.  From 
a  Judgment  of  the  Appellate  Court,  affirm^ 
Ing  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Reversed. 

Dnncombe  &  Evans,  for  appellant  A.  D. 
Oash,  for  appellee. 

CARTWRI6HT,  C  J.  Appellant  wrs 
plaintiff  and  appellee  was  defendant  in  this 
suit  in  the  eircnit  coturt  of  Cook  county. 
That  court  sustained  the  general  demurrer 
of  the  defendant  to  the  declaration,  and  the 


plaintiff  elected  to  stand  by  the  declaratloii. 
The  recital  of  said  facts  In  the  recWd  is 
followed  by  this  Judgmeint:  "Therefore  It 
18  considered  by  the  court  that  the  defendant 
do  have  and  recover  of  and  from  the  plain- 
tiff its  costs  and  (Aafges  in  this  behalf  ex- 
pended and  have  execution  therefot."  There 
was  no  disposition  of  the  rights  of  the  par- 
ties or  of  the  suit;  but  plaintiff  prayed  an 
appeal  from  said  Judgment  to  the  Appellate 
Court  for  the  First  District  and  assigned 
for  error  that  the  court  sustained  the  de- 
murrer and  dismissed  the  suit  Neithe*  par- 
ty raised  any  question  as  to  the  Jurisdiction 
of  the  Appellate  Court  but  submitted  the 
cause  on  the  merits.  The  Appellate  Court, 
In  the  opinion  filed,  called  attention  to  the 
fact  that  the  judgment  was  not  final,  or  such 
that  an  appeal  could  be  talcen  from  if  but, 
treating  it  as  final,  disposed  of  the  case  on 
the  merits  and  affirmed  the  Judgment  Ap- 
pellant prosecuted  Its  further  appeal  to  this 
court  and  assigns  for  error  that  the  Appel- 
late Court  took  jurisdiction  of  the  appeal 
and  decided  the  case  on  its  merits,  instead 
of  dismissing  the  appeal 

In  th^  argument  for  appellant  the  only  er- 
ror relied  upon  Is  that  the  Appellate  Court 
had  no  jurisdiction  of  the  appeal,  for  the 
reason  that  the  Judgment  was  not  final.  The 
answer  of  appellee  to  that  argurtient  is  that 
appellant  is  estopped,  b^  taking  the  appeal 
and  submitting  the  cause  upon  the  merits, 
from  now  saying  that  the  Appellate  Court 
on^ht  to  have  dismissed  its  appeal.  The 
Judgment  was  not  final,  and  the  statute  only 
authorizes  appeals  from  final  Judgments. 
The  circuit  court  merely  sustained  a  demur- 
rer to  the  declaration,  and  neither  adjudged 
that  the  plaintiff  take  nothing  by  the  writ, 
nor  that  the  defendant  go  hanoe  without 
day,  and  the  Judgment  contained  no  words 
of  equivalent  meaning.  There  was  no  trial 
of  any  issue  resulting  in  a  finding  for  the  de- 
fendant, as  there  was  no  issue  to  be  tried, 
and  there  was  nothing  in  the  nature  of  a 
determination  of  the  rights  of  the  parties. 
Such  a  judgment  is  not  final.  Wenom  v. 
Fossick,  '218  111.  70,  T2  N.  B.  73»;  11  Bucy. 
of  PI.  &  Pr.  925.  The  only  iiuestion,  there- 
fore, is  whether  appellant  is  estopped,  by 
taking  the  appeal,  from  questi<»)lng  the  Ju- 
risdiction of  the  Appellate  Goort  If  a  court 
on  appeal  has  jurisdiction,  of  the  subject- 
matter  and  of  the  parties,  any  objection  to 
the  manner  in  which  it  reaches  the  court  will 
be  waived  by  the  parties  appearing  and 
pleading  without  objection.  Lynn  v.  Lynn, 
160  111.  307,  43  N.  E.  482.  But,  where  the 
court  has  no  Jurisdiction  of  the  subject- 
matter,  tiie  jurisdiction  canfibt  be  conferred 
by  agreement  of  parties  and  the  want  of 
Jurisdiction  cannot  be  waived  by  failing  to 
object.  2  Cyc.  636.  The  fact  that  appellant 
took  the  appeal  to  the  Appellate  Court  does 
not  affect  the  question.  Peak  v.  People,  71 
111.  278.  It  is  not  competent  for  parties  to 
confer  Jurisdiction  of  the  subject-matter  up- 
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on  an  appellate  court  by  their  stlpnlatlon. 
Weatcott  v.  Kinney,  120  111.  564,  12  N.  E.  81. 
In  tbls  case  the  Appellate  Court  bad  no  Ju- 
risdiction  of  the  subject-matter,  not  being  au- 
thorlzed  by  law  to  hear  or  consider  an  ap- 
peal from  a  Judgment  which  is  not  final,  and 
appellant  is  not  legally  estopped  to  set  up  a 
want  of  Jurisdiction.  A  court,  finding  it  has 
no  Jurisdiction  Of  a  cause,  should  dismiss  it 
of  its  own  motion,  and  the  Appellate  Court 
Bbould  have  dismissed  the  appeal  at  appel- 
lant's cost  Appellant,  having  taken  an  ap- 
peal where  by  law  no  appeal  would  He,  will 
not  be  permitted  to  recover  costs,  but  will  be 
required  to  pay  all  costs  occasioned  by  such 
appeal. 

The  Judgment  of  the  Appellate  Court  is  re- 
versed, and  the  cause  is  remanded  to  that 
court,  with  directions  to  dismiss  the  appeal 
at  appellant's  cost 

Reversed  and  remanded. 


(317  111.  a») 

BALTIMORE  &  O.  8.  W.  R.  CO.  r. 

MULLEN. 
(Supreme  Court  of  Illinois.    Oct  24,  1906.) 

1.  Cabbieiis— Injubies   to   Passengek— Evi- 
dence. 

Where  a  passenger  was  injured  in  alight- 
ing from  a  train,  the  fact  that  it  was  dark,  and 
that  he  felt  no  motion  of  the  train  and  believed 
It  had  stopped,  and  got  off  at  place  pointed  out 
to  him  by  the  officials  as  a  depot  must  be  con- 
sidered by  the  Jury. 

2.  SakB— COHTBIBTTTOBT    NSOUOKNCE. 

It  is  not  negligence  per  se  to  alight  from 
a  moving  train  in  Ae  darkness  at  the  direction 
of  the  train  officials,  or  in  the  belief  that  it  had 
come  to  a  stop. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  H  1361%,  1391.] 

3.  Sams— TiMK  TO  Alioht. 

A  railroad  companv  must  give  a  passenger 
a  reasonable  time  to  alight  safely  at  the  end  of 
bis  journey. 

[Ed.  Note. — ^Por  cases  in  point  see  vol.  9, 
Cent  Dig.  Carriers,  |  122&] 

Appeal  from  Appellate  Court  Third  Dis- 
trict 

Action  by  John  Mullen  against  tbe  Balti- 
more &  Ohio  Southwestern  Railroad  Com- 
pany. SVom  a  Judgment  of  the  Appellate 
Division,  affirming  a  Judgment  tor  plaintiff, 
defendant  appeals.    Affirmed. 

This  Is  an  action  in  case,  brought  in  the 
circuit  court  of  Cass  coimty  in  March,  1902, 
by  tbe  appellee  against  the  appellant  com- 
pany to  recover  damages  for  a  personal  in- 
Jury.  To  the  second  amended  declaration  tbe 
plea  of  general  issue  was  filed.  The  cause 
was  tried  before  the  court  and  a  Jury,  and 
resulted  in  a  verdict  and  Judgment  in  favor 
of  appellee  for  tbe  sum  of  $1,730.  An  appeal 
was  taken  to  the  Appellate  Court  which  has 
affirmed  the  Judgment  of  the  circuit  court; 
and  the  present  appeal  is  prosecuted  from 
such  Judgment  of  affirmance.  The  following 
extract  from  the  opinion  of  the  Appellate 


Court  deciding    this  caae,  sets    forth    tbe 
material  facts,  to  wit: 

"Tliis  suit  was  before  this  court  at  a 
former  term,  and  tbe  Judgment  then  ap- 
pealed trom  was  reversed  because  of  errors 
in  the  InstructionB.  108  111.  App.  637.  Upon 
remandment  the  cause  was  again  tried,  re- 
sulting in  a  judgment  for  the  plaintiff  for 
$1,730.  Tlie  second  trial  was  Iiad  upon  tbe 
second  and  third  counts  of  the  declaratloa 
only,  which  charge,  in  substance,  that  tbe 
defendant  bad  neglig^ent  and  incompetent 
servants  in  charge  of  its  train  from  St.  Louis 
to  Flora,  111.;  that  said  servants  opened  tbe 
vestibule  doors  of  tbe  coach  in  which  plain- 
tiff was  riding,  and  called  the  station  of 
Flora;  that  plaintiff  then  went  out  on  tbe 
vestibule  platform;  that  the  conductor  and 
brakeman  were  there,  and  one  of  them  in- 
formed him  the  depot  was  'right  there,'  in- 
dicating a  point  directly  opposite  where  the 
train  then  was,  and  thus  induced  in  his 
mind  the  belief  that  the  train  had  stopped 
at  the  station;  that  it  was  in  the  nighttime, 
and  so  dark  plaintiff  could  not  distinguish 
any  object  and  by  means  of  tbe  false  in- 
formation thus  given  him  by  the  conductor 
or  brakeman  be  was  induced  to  believe,  and 
did  believe,  that  tbe  train  had  stopped;  that 
he  attempted  to  alight  from  said  train,  bat 
that  it  was  not  at  the  place  indicated,  and 
had  not  stopped  as  plaintiff  had  been  er- 
roneously led  to  believe,  and  in  attempting 
to  alight  he  was  drawn  under  tbe  wheels 
and  injured.  On  the  morning  of  tbe  acddoit 
which  occurred  at  about  4:35  o'clock,  tbe 
appellee,  a  farmer,  about  68  years  of  age, 
was  a  passenger  upon  one  of  appellant's 
trains  for  the  purpose  of  being  carried  from 
East  St  Louis  to  Flora,  Hi.,  where  be  in- 
tended changing  cars  to  another  branch  of 
appellant's  road.  He  testifies  that  when  the 
conductor  took  up  his  ticket  he  informed 
tbe  conductor  that  he  had  had  but  little  sleep 
for  two  nights,  and  asked  to  be  waked  at 
Flora;  that  as  the  train  neared  Flora  the 
brakeman  came  into  tbe  car  and  called  tbe 
name  of  the  station,  whereupon  appellee 
awoke,  arose,  put  on  his  overcoat  took  bis 
lunch  basket  on  his  arm,  and  went  to  the  rear 
platform  of  the  coach;  that  the  conductor  and 
brakeman  were  standing  on  the  platform  of 
the  adjoining  coach;  that  the  vestibule  doors 
were  open;  that  he  asked  than  where  the 
depot  was,  and  that  one  of  them  replied, 
'Right  there,'  and  pointed  to  the  place  where 
be  afterwards  got  off;  that  said  answer,  and 
the  fact  that  be  did  not  feel  the  motion  of 
the  train,  led  him  to  believe  that  the  train 
had  stopped;  that  it  was  so  dark  he  was 
unable  to  see  whether  or  not  it  had;  tliat  be 
then  stepped  off,  holding  onto  the  railing  as 
he  did  so,  and  was  thrown  under  tbe  wheels 
of  the  car.  After  appellee's  wounds  were 
dressed  the  agent  of  appellant  procured  from 
him  a  written  statement  as  to  how  the  acci- 
dent occurred,  which  was  introduced,  in  ,evi- 
Uiqitized  by  VjOOV  IC 


lU.) 


BALTIMORE  &  O.  S.  W.  R.  CO.  v.  MULLEN. 


475 


dence  by  appellant,  and  tends  to  corroborate 
appellee's  testlmocy.  The  evidence  also  shows 
that,  when  the  train  approached  Flora  from 
the  west.  It  first  stopped  at  a  point  about 
20O  feet  west  of  the  crossing  of  the  track  of 
the  main  line  of  the  road  with  that  of  what 
was  called  the  'Springfield  Division';  running 
north  and  south,  and  then  proceeded  to  the 
depot,  which. was  located  east  of  the  cross- 
ing. In  the  angle  formed  by  the  main  and 
Springfield  tracks,  at  the  rate  of  not  to  ex- 
ceed five  miles  an  hour.  After  the  accident 
appellee  was  found  lying  near  the  main 
track  about  40  feet  west  of  the  crossing.  His 
band  was  injured  to  such  an  extent  that  am- 
putation was  necessary.  The  conductor  and 
brakeman  both  deny  that  they  were  at  the 
place  where  appellee  testifies  they  were  when 
the  accident  occurred,  or  that  either  of  them 
made  any  statement  to  him  as  to  the  location 
of  the  depot,  or  that  they  saw  bim  get  off. 
The  brakeman  admits  that  be  awoke  appellee 
before  the  train  stopped  for  the  crossing,  and 
told  him  that  the  train  was  approaching 
Flora,  and  that  appellee  then  got  up,  stepped 
Into  the  aisle,  and  put  on  his  overcoat,  but 
denies  that  he  saw  him  on  the  train  there- 
after, or  that  he  called  the  station  until 
after  making  the  stop  at  the  crossing.  The 
evidence  tends  to  show  that  there  were  a 
number  of  electric  and  other  lights  burning 
at  and  within  the  depot  and  other  buildings 
in  the  vicinity  of  where  the  accident  occurred, 
and  that  there  were  gas  lights  burning  In  the 
vestibule,  through  which  appellee  left  the 
car." 

Henry  Phillips  and  Shutt,  Graham  &  Gra- 
ham (Edward  Barton,  of  counsel),  for  ap- 
pellant.   Mills   &   McClure,   for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
Upon  the  trial  below,  at  the  close  of  the 
plalntUTs  testimony,  the  defendant  asked 
the  court  to  give  the  jury  a  written  Instruc- 
tion to  find  the  defendant  not  guilty,  which 
was  refused,  and  exception  was  taken.  At 
the  close  of  all  the  testimony  defendant's 
counsel  again  asked  of  the  court  a  written 
Instruction  to  the  jury  to  find  the  defendant 
not  gnllty,  which  was  also  refused,  and  ex- 
ception taken.  The  refusal  of  the  court  to 
Instruct  the  Jury  to  find  for  the  defendant 
raises  the  question  whether  there  Is  any  evi- 
dence tending  to  sustain  the  cause  of  action 
set  up  In  the  declaration. 

It  Is  Insisted  by  the  appellant  that  the  ap- 
pellee was  guilty  of  contributory  negligence 
In  attempting  to  alight  from  the  train  while 
It  was  In  motion.  This  court  has  held  In 
some  cases  that  It  Is  negligence  for  a  pas- 
senger to  get  off  a  train  of  which  the  motive 
power  is  steam  while  the  cars  are  In  motion. 
Cicero  &  Proviso  Street  Railway  Co.  v.  Melx- 
ner,  160  III.  320,  43  N.  E.  828,  31  L.  R.  A. 
331.  It  will  generally  be  found,  however, 
upon  an  examination  of  such  cases,  that  the 
passenger,  thus  allghtlrg  U^om  a  steam  car 
when  In  motion,  was  aware  at  the  time 


that  It  was  in  motion.  In  other  cases  It 
has  been  held  that  the  question  whether  or 
not  the  alighting  from  a  steam  car  which 
Is  In  motion  constitutes  of  Itself  contributory 
negligence  is  a  question  of  fact,  to  be  deter- 
mined by  the  Jury,  even  where  the  passen- 
ger knowingly  and  Intentionally  alights  from 
such  moving  train.  Thus,  In  Chicago  &  Al- 
ton Railroad  Co.  v.  Byrum,  163  111.  131, 
137,  38  N.  B.  680,  this  court  said :  "Whether 
or  not  appellee  was  guilty  of  such  contrib- 
utory negligence  in  alighting  from  "a  moving 
train  as  would  bar  a  recovery  was  a  ques- 
tion of  fact,  to  be  determined  by  the  Jury 
under  all  the  attendant  and  surrounding 
circumstances.  *  *  *  It  was  the  duty 
of  appellant  to  stop  Its  train  a  reasonable 
length  of  time  at  Elkhart  to  allow  appellee, 
In  the  exercise  of  ordinary  care  and  dili- 
gence, to  alight  therefrom  with  safety,  ai^d 
if  appellant  failed  In  this  duty,  and  by  rea- 
son thereof  appellee  was  injured  while  In 
the  exercise  of  ordinary  care  and  caution, 
appellant  would  be  liable."  In  Chicago  & 
Eastern  Illinois  Railroad  Co.  v.  Storment, 
190  111.  42,  46,  60  N.  E.  104,  105,  It  was 
said:  "The  main  contention  of  the  defend- 
ant was  that  the  plaintiff  was  not  entitled 
to  recover  at  all,  because  the  train  was  in 
motion  when  she  alighted  from  the  same 
This  view  of  the  law  was  erroneous,  and 
the  instructions,  so  far  as  they  announced 
such  erroneous  view",  were  properly  modi- 
fied by  the  court  before  being  given  to  the 
Jury."  In  Chicago  &  Alton  Railroad  Co. 
v.  Gore,  202  111.  188,  192,  66  N.  B.  1063, 
1064,  95  Am.  St  Rep.  224,  It  was  said: 
"It  is  so  far  within  the  scope  of  the  au- 
thority of  a  conductor  of  a  railway  train 
to  advise  and  direct  passengers  in  the  matter 
of  boarding  the  train  that  an  attempt  to 
step  on  a  moving  train  in  compliance  with 
such  advise  or  direction  cannot  be  declared 
as  matter  of  law  to  be  negligence  that  will 
bar  recovery,  unless  the  danger  is  so  open 
and  obvious  that  only  a  reckless  man  would 
encounter  It  •  *  *  Whether  or  not  the 
appellee.  In  attempting  to  get  upon  the  car 
while  the  same  was  in  motion  on  the  oc- 
casion in  question,  was  guilty  of  such  con- 
tributory negligence  as  would  bar  a  recovery, 
was  a  question  of  fact,  to  be  determined 
by  the  Jury  In  view  of  all  the  attendant 
and  surrounding  circumstances."  The  con- 
siderations which  apply  to  getting  on  a  mov- 
ing train  are  also  applicable  to  the  matter 
of  getting  off  a  train  which  Is  In  motion. 
Without  attempting  to  distinguish  between 
cases,  which  seem  to  hold  that  it  is  negligence 
as  matter  at  law  to  attempt  to  alight  from 
the  car  of  a  train  propelled  by  steam  while 
it  Is  in  motion,  and  those  which  hold  that 
the  question,  whether  such  attempt  consti- 
tutes contributory  negligence  or  not  Is  a 
question  of  fact  for  the  Jury,  It  Is  sufilclent 
for  the  purposes  of  the  case  at  bar,  to  say 
that  where  a  passenger  alights  from  a  train 
at  a  particular  point  ,^^99^  $|>e  invltatl^f  ^ 
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ot the  condnctor,  «r  brokeman,  or  other  em- 
ployd  on  board  the  train,  or  where  such 
passenger  alights  from  the  train  under  the 
belief  that  It  Is  not  in  motion,  and  the  cir- 
cumstances show  that  there  Is  reasonable 
ground  foe  such  belief,  then  these  facts  may 
be  taken  into  consideration  by  the  Jury  in 
determining  whether  the  plaintiff  has  or 
has  not  been  guilty  of  contributory  negli- 
gence. In  Chicago  &  Alton  Railroad  C!o. 
V.  Winters,  175  111.  293,  51  N.  E.  901,  It 
was  held  that  the  direction,  invitation,  or 
assurance  of  safety,  given  by  a  servant  of 
the  company,  may  so  qualify  a  plaintiff's  act 
as  to  relieve  it  of  the  quality  of  negli- 
gence which  It  would  otherwise  have;  and 
it  was  there  said:  "One  who  obeys  the  in- 
structions or  directions  of  another,  upon 
whoee  assurance  he  has  a  right  to  rely, 
cannot  be  charged  with  contributory  negli- 
gence at  the  Instance  of  such  other,  in  an 
action  for  Injuries  received  in  attempting 
to  follow  oat  the  Instructions."  As  was 
said  In  COilcago  &  Alton  Railroad  Ca  t. 
Winters,  supra,  in  cases  where  the  facts 
showed  that  a  passenger  dismounted  from 
a  train  at  a  place  of  danger  and  was  in- 
jured in  so  doing,  and  where  it  was  held 
that  snch  passenger  was  not  entitled  to  re- 
cover damages  for  audi  injuries  front  the 
railroad  company,  it  appeared  that  such 
movement  of  the  passenger  In  alighting 
&om  the  train  was  not  made  by  any  direc- 
tion or  Invitation  from  the  conductor  of  the 
train  or  other  servant  of  the  company.  In 
6  American  and  English  Encyclopedia  of 
Law  (2d  Ed.)  p.  653,  It  is  said:  "The  di- 
rection of  the  conductor  of  a  train  to  an 
intending  passenger  as  to  his  method  of  get- 
Ing  upon  the  train  is  clearly  within  the 
scope  of  his  authority,  and  in  complying 
with  this  direction  the  passenger  is  not 
guilty  of  negligence,  unless  he  exposes  him- 
self to  open  and  apparent  danger."  The 
same  mle  applies  as  to  alighting  from  a 
train.  Id.  pp.  657-660 ;  Chicago  &  Northwest- 
ern Railway  Co.  v.  Scates,  90  111.  586.,  In  Chi- 
cago &  Northwestern  Railway  Co.  v.  Scates, 
supra,  it  was  said  (page  591) :  "Where 
an  action  was  brought  to  recover  for  injuries 
received  by  a  party  who  attempted  to  get 
off  a  train  while  in  motion,  it  was  held 
that  a  passenger  has  no  right  to  get  off  a 
train  of  cars  in  motion,  and,  if  he  under- 
takes to  do  so  without  the  knowledge  or 
direction  of  any  employ^  of  the  company, 
It  is  at  his  peril,  and  he  must  bear  the 
consequences,  however  disastrous.  •  *  * 
If  It  is  to  be  regarded  dangerous  for  a  pas- 
senger to  get  off  a  train  ol|  cars  in  motion. 
It  is  likewise  dangerous  to  get  on  a  train 
when  in  motion.  If  a  person  is  guilty  of 
such  negligence  in  getting  off  a  train  of  cars 
In  motion  as  will  preclude  a  recovery  for 
an  Injury  received,  upon  the  same  principle 
and  for  the  same  reason  a  person  Injured 
In  getting  on  a  train  of  cars  in  motion  and 
la  consequence  thereof  should  be  regarded 


guilty  of  such  negligence  as  will  prevent 
a  recovery."  Illinois  Central  Railroad  Co. 
V.  Slatton,  54  111.  133,  6  Am.  Rep.  109 :  Ohio 
&  Mississippi  Railway  Co.  t.  Stratton,  78 
111.  88 ;  Illinois  Central  RaUroad  Co.  v.  Cham- 
bers, 71  IlL  619.  On  the  contrary,  the  alight- 
ing of  a  passenger  from  a  train  thus  in 
motion  is  not  at  his  peril,  if  he  does  so 
with  the  knowledge  or  direction  of  an  em- 
ploy6  of  the  company.  There  are  also  cases 
where  the  facts  show  that  the  party  alight- 
ing from  a  moving  train  bad  reason  to 
believe  that  the  train  had  stopped.  Where 
such  belief  has  a  reasonable  basis  in  the 
facts  and  circumstances  surrounding  the 
party  at  the  time  of  the  accident,  the  act 
of  alighting  does  not,  in  and  of  Itself,  amount 
to  negligence  as  matter  of  law.  Hoebn  v. 
Chicago,  Peoria  &  St  Louis  Railway  Co., 
162  IlL  223,  38  M.  E.  649 ;  England  v.  Boston 
&  Maine  Railroad  Co.,  153  Mass.  490,  27 
N.  E.  1;  Pittsburg,  C,  C.  &  St  L.  Ry.  Ca 
V.  Miller,  83  Ind,  App.  128,  70  N.  B.  1006; 
Minock  V.  Detroit,  O.  &  11  R.  Co.,  97  Midi. 
425,  56  N.  W.  780. 

In  the  case  at  bar  the  appellee,  a  man 
67  years  of  age,  had  been  traveling  for  two 
nights,  and  was  wearied  and  tired,  and  so 
stated  to  the  brakeman  when  he  took  his 
seat  In  the  car,   asking  the  brakeman  to 
awaken    him    when    they    reached    Flora. 
There  was  a  railroad  crossing  before  the 
train  arrived  In  Flora.    The  train  first  stop- 
ped about  200  feet  west  of  this  crossing. 
Before  the  crossing  was  reached  the  brake- 
man  awoke  appellee,  and,  as  he  states,  an- 
nounced that  the  next  station  was  Flora. 
The  d^x>t,  where  appellee  Intended  to  alight, 
was  a   considerable  distance  east  of   this 
railroad  crossing.    Appellee  arose  from  his 
sleep  and  from  his  seat,  and  put  on   his 
overcoat  and  took  his  lunch  basket  on  his 
arm  after  the  announcement  thus  made  to 
him  by  the  brakeman,  and  went  to  the  rear 
platform  of  the  car,  where  he  found   the 
vestibule  doors  open.    He  says  that  the  con- 
ductor and  the  brakeman  were  both  stand- 
ing on  the  platform  of  the  rear  car,   next 
to  the  one  In  which  he  was  riding.    He  says 
that  he  asked  them  where  the  depot  was. 
and  one  of  them  said,  pointing  to  a  place 
directly    opposite   where    they   then    were. 
"Right  there."    His  contention   Is  that.   In 
vlew'of  what  was  thus  said  to  him  by  either 
the  brakeman  or  the  conductor,  he  thought 
he  had  reached  the  depot  and  was  at  the 
proper  place  for  alighting.    The  train  had 
stopped  at  the  crossing,  and  was  evidently 
Just  moving  beyond  the  crossing,  and   was 
at  that  time  a  considerable  distance  weat  of 
the  depot    In  other  words.  It  was   not  a 
fact  that  the  depot  was  "right  there,"  or 
directly  opposite  the  point  where  he  alighted. 
There  is  some  conflict  In  the  testimony  as 
to  whether  the  name  of  the  station.  Flora, 
was  called  after  the  crossing  was  passed, 
or  before  it  was  reached.    The  testimony 
very  strongly  tends  to  show,  howeveiy  titat 
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the  name  of  the  Btatlon  was  not  called  after 
the  flrat  annonacement  to  the  appellee  when 
he  was  awakened  from  hla  sleep. 

Anthoritlea  are  produced  by  the  appellant, 
holding  that  the  fact  that  the  name  of  a 
station  Is  called  and  the  further  fact  that 
the  vestibule  doors  of  the  car  have  been 
opened  do  not  of  themselves  constitute  an 
Invitation  to  the  passenger  to  alight  As  Is 
said  by  the  Supreme  Court  of  Massachusetts 
In  England  v.  Boston  &  Maine  Railroad  Co., 
168  Mass.  400,  27  N.  B.  1 :  "Ajisumlng  ^hat 
the  action  of  the  brakeman  In  calling  the 
station  and  fastening  ba.A  the  door  was  to 
be  regarded  as  an  invitation,  it  was  oleaj^Iy 
not  an  Invitation  to  alight  from  a  moving 
train,  but  from  the  train  after  It  had  come 
to  a  stop."  In  the  present  case.  If  there 
had  been  nothing  more  than  the  calling  of 
the  name  of  the  station,,  or  the  fastening 
back  of  the  vestibule  doors,  it  could  not  be 
said  that  appellee  was  Invited  by  any  em- 
ploy6  of  the  company  to  alight  at  that  place. 
But  when  these  circumstances  are  taken 
Into  consideration  in  connection  'with  the 
fact  that  the  appellee  was  told,  when  he 
went  on  the  platform,  by  the  conductor  or 
the  brakeman,  that  the  depot  where  he  had 
to  alight  was  "right  there"  at  the  place 
where  he  then  was,  and  in  connection  with 
the  further  facts  that  It  was  a  dark  night 
and  had  been  raining,  and  that  appellee^ 
wearied  and  worn  with  long  joumeylngi 
had  }nst  awakened  from  sleep  at  the  early 
hour  of  4  o'clock  in  the  morning  in  the 
month  of  November,  It  cannot  be  said  that 
It  was  error  to  submit  to  the  Jury,  as  a 
question  of  fact,  whether  or  not  the  appel- 
lee was  guilty  of  contributory  negligence  in 
attempting  to  alight  at  the  point  where  he 
did  alight  Whether  there  was  light  enough 
from  a  restaurant,  or  other  places  near  by, 
to  enable  appellee  to  see  whether  the  train 
was  moving  or  not,  and  where  he  was 
stepping  when  he  alighted,  was  a  question 
of  fact  submitted  to  the  jury  under  the  in- 
structions. 

In  McNnlta  v.  Ensch,  134  111.  46,  24  N.  B. 
631,  it  was  held  that  in  case  the  conductor 
announces  a  station  at  which  his  train  is 
not  bound  to  stop.  Just  before  the  same  is 
reached,  and  If,  following  such  announce- 
ment, the  train  actually  does  stop  at  the 
station  platform,  a  passepger  for  such  sta- 
tion would  be  justified  In  presuming  it  was 
for  the  purpose  of  discharging  him  there, 
and  In  proceeding  to  get  off,  and  if,  while 
it  is  so  8topi>ed  and  with  due  promptness 
and  care,  the  passenger  attempts  to  get  off, 
and  Is  thrown  down  and  injured  by  the 
starting  up  of  the  train,  that  presumption 
would  become  conclusive  on  the  companyi 
and  that  where  the  ordinal:^  signal  Is  given 
on  approaching  a  station,  and  It  is  announced 
in  the  tisual  manner  by  the  brakeman  or 
conductor,  so  as  to  lead  a  passenger  to  be- 
lieve the  train  was  going  to  stop  at  such 
station,  and  it  does  stop  there,  the  company 


cannot  ttraML  liability  to  the  passenger  for 
an  injury  caused  by  the  train  starting  be- 
fore he  has  time  to  get  off  by  showing  those 
In  charge  of  the  train  intended  to  go  on 
further  before  discharging  passengers,  of 
which  no  notice  was  given.  In  the  case  at 
bar.  If  notice  was  given  to  the  appellee  that 
the  next  station  at  which  the  car  would 
stop  was  Flora,  and,  after  such  notice  was 
given,  the  car  did  actually  stop  at  the  cross- 
ing in  question  before  the  depot  was  reach- 
ed, the  appellee  had  a  right  to  suppose  that 
the  stoppage  of  the  car  was  at  the  proper 
place  for  him  to  get  off.  The  evidence 
tends  to  show  that  tlie  appellee  had  no 
knowledge  that  the  train  would  stop  at  a 
railroad  crossing  before  It  reached  the  de- 
pot; and  then,  after  such  stoppagCi  wonid 
move  on  again  and  stop  at  the  depot. 

In  Chicago  &  Alton  Ballroad  Co.  v.  Amol. 
144  lU.  261,  268,  83  N.  B.  204,  205,  19  U  B. 
A.  818,  it  was  said  by  this  court  as  follows : 
"In  this  country  it  is  the  almost  universal 
practice  to  announce  the  station  which  the 
train  is  approaching  before  it  is  reached 
and  while  the  train  Is  still  In  motion ;  and 
It  is  imlversally  understood  that  such  an- 
nonncemeat  la  Intended  as  notice  to  pas- 
sengers, without  warning  to  the  contrary, 
that  the  next  stop  of  the  train  will  be  at 
the  station  announced.  The  pnrpose  is 
understood  to  be  to  enable  the  passengers 
intending  to  alight  at  that  station  to  be 
ready  to  leave  the  cars  promptly,  without 
undue  haste  or  Inconvenience  to  themselves 
or  unnecessary  delay  of  the  train.  •  •  • 
If  the  conduct  of  appellant's  servants  snd 
their  management  of  the  train  amounted  to 
an  invitation  to  then  alight,  and  would  be 
so  understood  and  acted  upon  by  reasonable 
and  prudent  persons,  and  appellee,  acting 
in  good  faith  upon  such  invitation,  arose, 
upon  the  train  coming  to  a  standstill,  for 
that  purpose,  the  jury  would  be  justified 
in  finding  that  she  was  in  the  exercise  of 
ordinary  care  for  her  own  safety.  K  she, 
by  reason  of  such  apparent  Invitation,  was 
placed  in  peril  from  the  farther  movement 
of  the  train,  the  duty  at  once  arose  on  the 
part  of  appellant  to  stop  its  train  a  sufficient 
length  of  time  to  permit  her  to  leave  it  in 
safety,  or  to  warn  her  of  the  danger  in  time 
to  avert  Injury.  •  *  •  The  duty  of  the 
carrier  was  to  be  measured  by  the  peril  to 
the  passenger,  whom  It  had  accepted  and 
undertaken  to  safely  carry,  and  who  had 
been  induced  by  the  conduct  of  its  servants 
to  assume  a  position  of  danger."  In  Ward 
V.  Chicago  &  Northwestern  Railway  Co., 
165  111.  462,  46  N.  E.  365,  it  was  held  that 
a  railroad  company,  having  provided  its 
stations  with  platforms,  must  use  due  care 
in  stopping  Its  coaches,  so  as  to  afford  pas- 
sengers an  opportunity  to  safely  alight  there- 
on, particularly  after  its  servants  have  an- 
nounced that  the  next  stop  would  be  at  a 
station;  and  it  was  also  there  held  that  a 
railroad  passenger,  who  is  Justified  IwtheT 
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conduct  of  the  aerrants  of  the  road  In  alight- 
ing from  a  train,  and  who,  while  exercising 
due  care,  la  Injured  by  reason  of  the  carrier's 
negligence  In  omitting  to  proylde  a  safe 
place  to  alight,  may  recover  for  the  injuries 
80  received. 

There  is  a  direct  conflict  between  the  testi- 
mony of  the  appellee  and  the  testimony  of  the 
conductor  and  brakeman  as  to  what  occurred 
Just  before  the  appellee  alighted  from  the 
train.  The  conductor  and  brakeman  deny 
that  they  were  present  and  saw  the  appellee 
when  he  alighted.  They  also  deny  that  they 
heard  him  ask  where  the  depot  was,  and 
deny  that  they  pointed  to  the  place  opposite 
where  he  was,  and  said  to  him.  In  answer 
to  his  question,  "Right  there."  The  accident 
occurred  at  about  4:35  in  the  morning.  At  1 
o'clock  of  the  same  day  agents  or  employes 
of  the  appellant  went  to  the  appellee,  while 
be  was  yet  suffering  from  his  injury  and 
sitting  upon  the  edge  of  his  bed,  and  asked 
him  to  make  a  written  statement  as  to  how 
the  accident  occurred.  A  stenographer  tocdc 
down  his  statement,  and  wrote  it  up,  and 
about  3  o'clock  In  the  afternoon  of  that  da> 
it  was  presented  to  him  and  signed  by  blm 
in  the  presence  of  two  witnesses.  This  state- 
ment was  Introduced  In  evidence  upon  the 
trial  of  the  case  by  the  appellant,  and  not  by 
the  appellee.  In  this  statement  appellee 
says:  "In  the  first  place  I  was  laying  down 
in  the  train  trying  to  sleep.  I  asked  the  con- 
ductor to  wake  me  up  when  I  reached  Flora. 
I  told  him  I  did  not  sleep  any  last  two  nights. 
When  I  got  there,  he  woke  me  up,  e(nd  I  got 
on  my  overcoat  In  a  hurry,  and  picked  up  my 
lunch  basket  I  followed  out  'of  the  car  the 
brakeman  and  conductor  at  the  rear  end  of 
car.  I  asked  the  brakeman  standing  right 
there,  as  I  went  through  the  coach,  and  whoi 
I  had  bold  of  the  handles  going  down  the 
steps,  'Where  is  the  depot?'  He  said,  'Right 
there.'  I  also  saw  the  conductor  at  the  same 
time.  He  was  not  far  from  the  end  of  the 
car.  I  started  to  go  down  the  steps.  I 
thought  the  train  was  stopped,  as  I  could  not 
feel  any  jar.  I  was  going  down  the  steps, 
when  on  the  last  step  I  stepped  to  the  ground, 
or  aimed  to  step  there.  The  first  thing  I 
knew  I  was  struck  somewhere.  I  was  close 
up  to  the  rail,  and  tried  to  get  away  from  It. 
I  had  enough  sense  to  try  to  get  away  from 
it.  I  was  sensible  all  the  time.  I  tried  to 
get  up,  but  could  not  When  I  got  up,  I  saw 
that  my  band  was  torn  and  mashed,  and 
grabbed  It  with  my  other  hand.  I  hold  the 
company  at  fault  as  the  conductor  ought  to 
have  told  me  that  the  train  had  not  stopped 
when  be  saw  me  going  down  the  steps. 
As  I  fell,  I  beard  some  one  holler.  The  train 
caught  him,'  I  think  I  beard  some  one 
holler ;  whether  it  was  the  brakeman  or  con- 
ductor I  could  not  tell.  I  bold  the  company 
at  fault  as  I  was  In  a  strange  place,  and  they 
ought  to  have  hollered  or  not  let  me  go." 
This  statement  thus  made  a  few  hours  after 


the  accident  happened,  was  a  part  of  the 
appellant's  own  evidence.  This  statement 
confirms  the  testimony  of  the  appellee,  as 
given  upon  the  trial  of  the  cause.  In  Ameri- 
can Hoist  &  Derrick  Co.  v.  Hall,  208  111.  597, 
70  N.  E.  581,  It  was  said:  "Appellant  volun- 
tarily put  appellee  upon  the  witness  stand, 
and  made  him  Its  own  witness,  thereby 
vouching  for  his  credibility,  and,  while  It  Is 
true  It  was  not  bound  by  his  conclusions,  and 
might  contradict  blm  by  other  witnesses,  yet 
It  could  not  Impeach  him."  Mitchell  v.  Saw- 
yer, 115  111.  650,  S  N.  E.  109;  Bowman  v.  Ash, 
143  111.  649,  32  N.  E.  486.  In  view  of  the 
Introduction  of  this  statement  confirming  the 
testimony  of  the  appellee,  it  cannot  be  said 
that  there  was  not  evidence  Justifying  the 
Jury  In  coming  to  the  conclusion  that  the  ap- 
pellee was  Induced  to  alight  by  the  invitation 
of  the  appellant's  employes,  and  that  he  bad 
reasonable  ground  for  believing  that  he  waa 
at  the  proper  place  for  alighting. 

As  to  the  question  of  the  negligence  of  the 
appellant  it  is  clear  that  If  the  conductor  or 
the  brakeman,  or  both  of  them,  stood  on  the 
platform  and  permitted  the  appellee  to  alight 
at  the  hour  and  under  the  circumstances 
already  stated,  and  induced  him  to  believe 
that  be  was  alighting  at  the  depot  then  the 
company  was  certainly  guilty  of  such  n%U- 
gence  as  authorizes  a  recovery  against  It. 
The  appellee  was  a  passenger  upon  the  appel- 
lant's train,  and  the  Implied  contract  with 
blm  to  carry  him  safely  necessarily  Included 
the  furnishing  of  reasonable  opportunity  to 
alight  from  the  train  safely  at  the  end  of  his 
Journey.  Chicago  &  Alton  Railroad  Oo.  T. 
Arnol,  supra. 

Much  criticism  is  made  by  appellant's  coun- 
sel upon  the  Ihstrnctlons  given  for  the  appel- 
lee, upon  the  modification  of  InstructlonB 
asked  by  appellant  and  the  giving  of  such  In- 
structions as  modified,  and  upon  the  refusal 
of  certain  Instructions  asked  by  the  appellant 
It  would  swell  this  opinion  to  an  inordinate 
length  to  attempt  to  discuss  all  these  criti- 
cisms in  regard  to  the  Instructions.  We  have 
examined  them  all  carefully,  and  are  of  the 
opinion  that  those  given  announced  views  In 
accordance  with  the  principles  hereinbefore 
discussed,  and  those' refused  announced  views 
in  opposition  to  the  rules  here  announced. 
This  being  so,  there  was  no  such  error  In 
the  giving,  modification,  or  refusal  of  In- 
structlonB as  to  Justify  a  reversal  of  the  case. 

Complaint  la  made  of  some  of  the  remarks 
made  by  counsel  for  appellee  in  bis  argument 
to  the  Jury.  Upon  this  subject  we  concur  in 
the  following  view,  expressed  by  the  Appel- 
late Court  in  their  opinion  deciding  this  case, 
to  wit:  "It  Is  urged  that  the  judgment 
should  be  reversed  because  of  Improper  re- 
marks of  counsel  for  appellee  In  their  opening 
statement  and  closing  argimient  While  a 
number  of  the  reftiarks  referred  to  were  more 
or  lees  objectionable  and  Imprt^r,  we  do  not 
think  they  were  so  seriously  so  as  to  have 
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affected  the  verdict  Objections  to  moBt  of 
tbem  were  sustained  by  tbe  trial  judge,  wbo 
afterwards  approved  the  verdict." 

The  Judgment  of  the  Appellate  Court,  af- 
flrming  the  Judgment  of  tbe  circuit  court, 
is  affirmed.. 

Judgment  affirmed. 


(217  III.  2U> 

CIX)SB  et  al.  y.  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.   Mt7HICIPAZ,     COBFOBATIONS  —  PtTBLIO      IM- 
FB0VEHENT8  —  CiONFIBVATION      Or     ASSESS- 

iaiiT»— Review. 

An  objection  to  an  ordinance  authorising 
a  special  improvement  that  it  does  not  specify 
the  nature,  character,  localit?,  and  description 
of  the  proposed  improvemeni,  is  not  sufficiently 
specific;  but  where  no  objection  is  made,  the 
qnestion  raised  thereby  will  be  reviewed  on 
appeal. 
Z  Same. 

Where  the  record,  on  appeal  from  a  Jadg- 
ment  confirming  a  special  assessment  shows 
that  objection  to  the  sufficiency  of  the  de- 
scription was  not  passed  upon  in  the  county 
court  it  cannot  be  reviewed. 

S.   APPEAI/— EZGEFTIOHS. 

Where  the  decision  of  a  question  depends 
on  evidence  which  can  only  he  made  a  part  of 
the  record  by  a  bill  of  exceptions,  the  decision 
cannot  be  reviewed  without  a  bill,  of  exceptions. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Action  by  the  city  of  Chicago  against  James 
B.  Close  and  others.  From  a  Judgment  of 
tbe  county  court  in  favor  of  plaintiff,  defend- 
ants appeal    Affirmed. 

F.  B.  Baiiott  (B.  O.  Parkins,  of  counsel), 
for  appellants.  Robert  Redfleld  and  Frank 
Johnston,  Jr.  (Eidgar  Bronson  Tolman,  Corp. 
Counsel,  of  counsel),  for  appdlee. 

CABTWRIOHT,  C.  J.  This  is  an  appeal 
from  a  Judgment  of  tbe  county  court  of  Cook 
county  confirming  a  special  assessment 
against  property  of  appellants  to  defray  the 
cost  of  constructing  a  pumping  station  and 
system  of  sewers  in  the  city  of  Chicago.  The 
points  relied  upon  for  a  revei^al  of  tbe  Judg- 
ment are :  First  that  the  ordinance  for  tbe 
improvement  does  not  describe  tbe  branches 
from  the  main  trunk  sewer  in  Ninety-EHfth 
street  referred  to  in  paragraph  7  of  subsec- 
tion "a"  of  tbe  ordinance,  as  required  by  the 
local  Improvement  act ;  and,  second,  that  the 
ordinance,  which  Involved  an  expenditure  of 
more  than  $100,000,  was  not  published  in  the 
proceedings  of  tbe  city  council,  as  usual,  in 
fall,  one  week  before  action  was  taken  thereon 
by  said  council. 

Various  -property  owners  represented  by 
different  counsel  objected  to  the  assessment, 
and  at  tbe  bearing  one  of  the  attorneys  was 
sjMkesman  for  all  and  presented  the  objec- 
tions. By  leave  of  court  appellants  adopted 
the  objections  filed  by  said  attorney,  and 
among  them  was  the  following:  "The  ordi- 
nance authorizing  said  improvement  does  not 
specify  the  nature,  character,  locality,  and  de- 


scription of  the  proposed  local  improvonent^ 
This  is  one  of  the  usual  obJectioDS  filed  in 
special  assessment  cases,  and  it  is  equally 
applicable  to  all  cases.  It  is  not  specific,  and 
does  not  point  out  In  what  respect  an  ordi- 
nance is  insufficient  In  matter  of  description. 
Where  such  an  objection  is  filed.  It  is  the  duty 
of  tbe  court  on  motion  of  the  petitioner,  to 
require  the  objection  to  be  made  specific,  so 
as  to  point  out  in  what  respect  tbe  ordinance 
is  lacking,  or  to  require  the  objector  to  point 
out  specifically  upon  what  objection  he  relies  . 
and  Its  nature.  Clark  v.  City  of  Chicago, 
214  111.  818,  73  N.  B.  35&  If  that  Is  not  done, 
tbe  fact  that  tbe  objection  is  general  in  its 
nature  will  not  prevent  a  review  on  appeal 
of  the  question  raised  by  it  Mead  v.  Cil?  of 
Chicago,  186  111.  64,  57  N.  E.  824.  In  this 
case,  however,  tbe  record  affirmatively  shows 
that  the  objection  in  question  was  not  relied 
upon  or  presented  to  the  court  so  that  there 
was  no  decision  by  the  court  whether  the 
ordinance  sufficiently  described  the  Improve- 
ment The  record  states  the  points  presented 
to  tbe  court  by  counsel  representing  the  com- 
bination of  property  owners  who  took  part  in 
the  hearing,  with  the  further  statement  that 
they  covered  all  the  points  the  objectors  cared, 
to  make  on  legal  objections.  In  response  to' 
an  inquiry  of  the  court  the  attorney  for  ap- 
pellants assented  to  what  bad  been  said  by 
the  attorney  representing  the  combination, 
and  said  that  it  covered  about  all  be  cared  to 
say.  The  points  so  stated  to  the  court  do  not 
Include  the  question  whether  the  ordinance 
was  sufficlez^t  In  matter  of  description,  and 
the  county  court  did  not  consider  or  decide 
that  question.  An  appeal  Is  allowed  for  tbe 
purpose  of  reviewing  decisions  of  the  county 
court  and  the  objection  will,  therefore,  not 
be  considered  on  this  appeal. 

Tbe  estimate  of  cost  exceeded  $100,000, 
and  tbe  statute  required  the  ordinance  to  be 
referred  to  the  proper  committee  and  publish- 
ed in  the  proceedings  of  the  city  council  in 
the  usual  way,  in  full,  at  least  one  week  be- 
fore any  action  was  taken  by  the  council. 
Hurd's  Rev.  St  1809,  p.  164,  c.  10 ;  Eerfoot  v. 
City  of  Chicago,  195  IlL  229,  63  N.  E.  101. 
The  appellee  made  out  a  prima  facie  case, 
and  evidence  was  necessary  to  sustain  tbe  ob- 
jection. Evidence  was  offered  in  support  of 
It ;  but  when  the  objection  was  overruled  by 
l^e  court  no  exception  was  taken  by  appel- 
lants. Where  an  error  appears  in  tbe  record 
proper  as  made  up  by  the  clerk,  no  exception 
is  necessary  to  present  the  error  for  review 
on  appeal.  So  far  as  the  proceedings  of  a 
court  are  matters  of  record  without  a  bill  of 
exceptions,  a  decision  of  the  court  need  not 
be  excepted  to ;  but  where  the  alleged  error 
consists  of  a  ruling  of  the  court  as  to  a  mat- 
ter which  can  only  be  made  a  part  of  the 
record  by  a  bill  of  exceptions,  a  party  cannot 
complain  of  the  ruling  unless  there  is  an  ex- 
ception properly  preserved  in  a  bill  of  ex- 
ceptions. Trigger  v.  Drainage  District,  193 
IlL  230,  61  N.  E.  1114.^  i^o  exc< 
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of  ereeptloiiB  te  necessary  to  preserve  the 
qneetlon  whether  aD'OrdiBSOce  is  void  on  Its 
face  or  insaffldent  to  support  a  special  as- 
sessment ;  but,  where  the  decision  of  a  ques- 
tion depends  upon  evidence  whldi  can  only 
be  made  part  of  the  record  by  a  bill  of  ex- 
ceptionB,  the  decision  cannot  be  reviewed 
without  a  proper  exception.  In  the  'case  of 
Flshar  V.  City  of  Chicago,  218  111.  268,  72 
N.  R  680,  appellants  had  unsuccessfully  at- 
tempted to  obtain  a  bill  of  exceptions  by 
mandamus  against  the  Judge  of  the'  county 
court  (People  ex  rel.  v.  Carter,  210  111.  122, 
71  N.  B.  369),  and,  having  failed  In  their  at- 
tempt, were  without  a  bill  of  exceptions  show- 
ing the  evidence  in  support  of  their  objectlona 
and  an  exception  to  the  decision  of  the  eonrt 

Neither  of  the  objections  presented  In  this 
court  can  be  considered.  The  Judgment  of 
the  county  court  is  affirmed. 

Judgment  affirmed. ' 


<U7  III.  236) 

GRAHAM  et  al.  v.  BEUTEBBfAN  et  al. 
(Supreme  Conrt  of  Illinois.    Oct  24,  1905.) 

1.  Wiixs— Mental  IwcAPAcirt— Evidence. 

In  proceedings  to  contest  a  will,  the  opinion 
of  a  witness .  that  testator  was  mentally  incom- 
petent, based  upon  bis  feebleness  and  the  fact 
that  be  was  nearsighted,  is  insufficient  to  es- 
tablish such  claim,  where  the  evidence  shows 
that  be  transacted  bnslness  -  and  understood 
what  he  was  doing  when  be  made  the  will. 
.  [Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  §§  137,  138,  147.] 

2.  Saue— ADUissiaiLiiY.  , 

Itt  proceedings  to  contest. a  will  for  ,want 
of  testamentary  capacity,  evidence  that  many 
years  before  the  will  was  executed  testator  stole 
small  articles  from  Us  neighbors  held  inad- 
missible. 

Error  to  Circuit  Oourl;  McLean  Cotmty; 
C  D.  Myers,  Judge. 

Action  by  Alice  Deuterman  and  others 
against  Charles  S.  Graham  and  others. 
Judgment  for  plaintiffs,  and  defendants 
bring  error.    Reversed. 

Welty,  Sterling  &  Whltmore  and  Bllnn  & 
Covey,  for  plaintiffs  in  error.  Livingston 
&  Bach  and  F.  L.  Capps,  for  defendants  in 
error. 

HAND,  J.  William  A.  Graham,  of  At- 
lanta, Tx>gan  county,  executed  his  last  will 
and  testament  on  the  6th  day  of  July,  1901, 
and  died  on  the  14th  day  of  the  following 
month.  He  gave  his  personal  property  ab- 
solutely to  bis  widow,  Mary  A.  Graham, 
also  bis  real  estate  during  her  natural  life, 
and  charged  her  with  the  support  and  edu- 
cation of  bis  minor  son,  Arthur  E.  Graham, 
during  his  minority,  and  upon  her  death 
devised  his  real  estate  in  fee  to  his  sons 
Charles  S.  and  Arthur  B.  Graham,  in  equal 
portlonif.  He  left  him  surviving  seven  chil- 
dren, other  than  Charles  S.  and  Arthur  E., 
to  each  of  whom  he  bequeathed  $25.  The 
will  was  admitted  to  probate,  and  Mary  A. 
and  Charles  S.  Graham  qualified  as  exec- 


utrix and  execafant '  thisreof.  The  estate 
consisted  of  a  Small  amount  of  personal 
property  and  a  farm  of  160  acres,  of  the 
value  of  ^16,000,  upon  which  William  A. 
Graham,  his  wife,  and  Arthur  B.  resided  as 
a  home  at  the  time  of  the  testator's  death. 
He  was  indebted  in  the  sum  of  S3,000,  a 
portion  of  which  was  secured  by  a  mortgage 
upon  the  farm.  Upon  the  3d  day  of  Novem- 
ber, 1902,  the  seven  children  of  William  A. 
Graham,  other  than  Charles  S.  and  Arthur 
E.,  filed  a  bill  In  the  circuit  court  of  J^cLean 
county  to  contest  the  will,  on  the  ground  of 
want  of  testamentary  capacity  In  the  testa- 
tor to  xaake  the  wUi,  and  on  the  ground  that 
the  testator  was  Induced  to  make  the  will 
In  consequence  of  the  uhdne "  Influence  of 
Mary  A.  and  CHiarles  S.  Graham.  Answers 
were  filed  denying  the  want  of  testamentary 
capacity  on  the  part  of  the  testator  and  that 
the  execution  of  the  will  was  the  result  of 
ttndue  Infiuence.  A  trial  was  had  before  a 
Jury,  and  there  was  a  finding  in  favor  of 
the  will  upon  the  question  of  undue  influence 
under  the  direction  of  the  court;  but  the 
Jury  found  that  William  A.  Graham  was 
mentally  incapable  of  making  said  will  at 
the  date  of  its  execution.  A  motion  for  a 
new  trial  w«.b  overruled,  and  a  decree  was 
entered  setting  aside  the  will.  That  decree 
was  reversed  by  this  court  (Graham  v.  Deu- 
terman, 206  111.  378,  69  N.  E.  237)  and  the 
case  was  remanded  for  a  new  trial.  Upon 
Its  reinstatement  In  the  circuit  court  a  sec- 
ond trial  was  had,  with  a  like  result  as  the 
first,  and  the  record  has  again  been  brought 
to  ttls  court  for  review  by  writ  of  error  by 
the  proponents  of  lihs  will. 

When  the  case  was  here  the  first  time  the 
testimony  of  the  several  witnesses  who  tes- 
tified upon  the  trial  for  and  against  the  will 
was  set  out  In  the  opinion  of  the'  court  then 
filed,  and  It  was  held,  after  a  review  of  such 
testimony,  that  the  verdict  was  manifestly 
against  the  clear  weight  of  the  evidence. 
On  th'e  second  trial  the  testimony  of  the 
witnesses  who  testified  against  the  will  upon 
the  first  trial  was  reproduced  before  the 
Jury,  together  with  that  of  other  witnesses 
whose  testimony  was  of  the  same  character ; 
but  no  new  facts  tending  to  prove  the  in- 
capacity of  the  testator  to  make  a  Will,  which 
we  deem  material,  were  submitted  to  the 
Jury  upon  the  second  trial,  and  the  material 
testimony  found  in  this  record  is  therefore 
substantially  the  same  as  was  found  in  the 
record  when  the  case  was  here  before,  and 
from  a  careful  consideration  thereof  we  are 
forced  to  the  same  conclusion  which  we  then 
reached,  viz.,  that  the  verdict  is  manifestly 
against  the  clear  weight  of  the  evidence. 

It  appears  from  the  undisputed  evidence 
that  William  A.  Graham  was  72  years  of 
age  at  the  time  he  made  his  will ;  that  prior 
to  that  time,  for  many  years,  he  had  lived 
upon  the  farm  upon  which  he  died ;  that  for 
some  years  prior  to  his  death  the  farm  bad 
been  rented,  and  ,^^t^^^^<^^  he 


IlL) 


QBAHAM  T.  DBUTEBMAN. 


481 


bad  collected  the  rent;  that  up  to  within 
a  few  weeks  of  his  death  he  made  deposits, 
accepted  oertlflcates  of  deposit,  i(nd  had 
checks  cashed,  which  he  had  received  In 
payment  of  farm  prodnce  or  other-.vlaei  at 
the  bank  In  the  rlllage  near  where  he  resid- 
ed. He  also  conveyed  land,  borrowed  money, 
gave  mortgages,  bought  merchandise,  and 
transacted  generally  such  business  as  Is 
customary  with  men  of  his  occupation  anS 
standing  In  life.  In  February,  190O,  he  went 
to  a  Justice  of  the  peace  in  the  neighborhood 
and  had  prepared  and  executed  a  will,  the 
prorlslons  of  which  were  Identical  with 
those  of  the  present  will,  with  the  exception 
that  he  gave  his  widow  only  a  llf6  Interest 
In  his  personal  property.  Shortly  before  the 
making  of  the  will  he  gave  to  the  township 
assessor  a  list  of  his  property  for  the  pur- 
pose of  assessment  for  taxation,  and  In  1900 
the  census  enumerator  obtained  from  him 
the  necessary  data  upon  which  to  base  his 
report  with  reference  to  himself  and  family. 
At  the  time  he  executed  the  will  be  appeared 
to  be  rational  and  in  the  same  mental  con- 
dition In  which  he  had  been  through  life. 

Mr.  B.  R.  Qulsenberry,  one  of  the  witnesses 
to  the  will,  testified:  "Am  43  years  of  age 
and  reside  in  Atlanta.  Am  bookkeeper  In 
the  People's  Bank.  I  have  lived  in  Atlanta 
about  14  years.  Was  acquainted  with  Wil- 
liam A.  Graham  in  bis  lifetime,  and  knew 
bim  about  12  years  before  he  died.  Atlanta 
Is  a  mile  and  a  half  from  where  be  lived.  I 
saw  him  occasionally  during  the  time  I  knew 
blm.  He  transacted  business  at  the  bank. 
He  sometimes  had  deposits  there  In  the  way 
of  certificates.  Sometimes  he  would  cash 
checks.  He  would  bring  In  the  checks  of 
other  men  or  customers  of  the  bank,  and 
sometimes  I  would  pay  him  the  cash,  and 
sometimes  part  cash  and  give  him  a  certifi- 
cate of  deposit  for  the  balance.  The  last 
time  I  remember  of  his  being  In  the  bank  was 
about  six  montlis  prior  to  his  death.  I  was 
present  at  the  time  the  will  sxraken  of  was 
executed.  I  was  requested  to  go  there  by 
Mr.  Harris.  Mr.  Arnold,  Mr.  Harris,  and 
myself  went  to  Mr.  Graham's  lious^,  and 
found  Um  in  bed.  He  sat  up  in  bed,  and  I 
talked  to  him.  We  were  there  about  half  an 
hour,  I  should  judge.  The  will  was  read  over 
by  Mr.  Harris  by  sections,  and  at  the  reading 
of  the  will  Mr.  Graham  says,  'That  is  my  will.' 
He  then  requested  me  to  sign  the  will  as  a  wit- 
ness. Mr.  Harris  explained  the  meaning'  of 
a  couple  of  sections  of  the  will  so  Mr.  Graham 
understood  It.  He  said,  'That  is  as  I  wonld 
have  it'  I  saw  Urn  sign  the  will.  The 
paper  now  shown  mey  purporting  to  be  the 
last  will  and  testament  of  William  A.  Gra- 
ham, is  the  one  he  signed.  That  Is  my  Signa- 
ture as  a  witness.  Mr.  Arnold,  Mr.  Harris, 
and  myself  were  present  when  he  signed  It, 
and  they  were  also  present  when  I  signed  It 
as  a  witness  with  Mr.  Graham.  We  signed 
In  the  presence  of  Mr.  Graham.  As  far  as  I 
could  see,  at  the  time  Mr.  Graham  executed 
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this  will,  I  tbouj^t  bis  mind  was  all  right. 
I  think  he  was  capable  of  transacting  ordi- 
nary business.  I  did  not  discover  any  differ- 
ence in  bis  mental  condition  from  what  It 
always  had  been." 

Mr.  J.  B.  Arnold,  the  other  attesting  wit- 
ness, testified:  "My  age  is  49  years.  I  reside 
in  Atlanta.  I  have  lived  in  Atlanta  about  31 
years.  My  occupation  is  selling,  groceries.  I 
was  acquainted  with  William  A.  Graham  in 
his  lifetime.  I  had  known  liim  practically 
all  my  life.  He  lived  about  a  tnlle  and  a 
half  from  Atlanta.  I  was  supervisor  of 
Atlanta  for  four  years,  and  am  still  a  mem- 
ber of  the  board  of  education,  and  have  been 
for  16  years.  William  A.  Graham's  place  of 
doing  business  was  In  Atlanta.  He  had  some 
trouble  with  his  eyesight  and  always  wore 
glasses.  He  was  a  farmer  by  occupation.  I 
think  he  died  In  August,  1001.  While  I 
knew  blm  I  transacted  business  with  him — 
sold  him  groceries.  I  sold  to  him  and  bis 
family  all  be  bought  from  1883  to  iS&i..  I 
never  transacted  any  business  with  him  ex- 
cept selling  him  groceries.  After  1893  or 
iS94  I  didn't  sell  him  many,  but  I  sold  him 
some  every  once  in  a  while.  I  saw  blm  up  to 
the  time,  It  was  perhaps  six  months  before  he 
died,  and  then  I  saw  him  again  the  date  of  the 
will.  I  was  there  at  the  time  he  signed  the  will 
at  his  house.  -  I  had  a  conversation  with  him 
at  that  time.  He  was  then  In  bed.  When 
we  went  in  he  was  lying  In  bed,  and  I  think 
Mrs.  Graham  propped  him  up.  Mr.  Qulsen- 
berry and  Mr.  Harris  were  with  me.  Mr. 
Qulsenberry  lived  In  Atlanta.  After  we  got 
there  Mr.  Harris  read  the  will  over  by  sec- 
tions. He  said  that  was  his  will  just  as  be 
wanted  it  He  had  given  the  other  children 
their  portion,  excepting  Charles  and  Arthnr. 
While  we  were  talking  Mr.  Harris  asked  Mr. 
Graham  why  he  was  making  his  will  that 
way,  and  he  said  he  had  given  the  other 
children  their  portion.  I  saw  him  sign  the 
paper.  I  was  present  at  the  time.  Mr. 
Qulsenberry  and  Mr.  Harris  were  also  pres- 
ent. I  don't  just  remember  what  was  said 
about  witnessing  the  will,  but  I  signed  It  as 
a  witness,  at  the  request  of  Mr.  Graham; 
that  Is,  William  A.  Graham.  The  signature 
'J.  E.  Arnold'  Is  my  slgnatinre  as  witness  to 
the  will.  To  the  best  of  my  knowledge,  when 
Mf.  Graham  executed  his  will',  he  was  a  man 
of  sound  mind  and  memory.  I  think  at  that 
time  he  was  capable  of  transacting  ordinary 
business.  I  conld  not  see  any  difference,  so 
far  as  his  mental  faculties  were  concerned, 
from  what  they  always  had  been." 

The  evidence  shows  the  testator  was  near- 
sighted, that  he  had  met  with  an  accident 
which  prevented  him  from  walking  readily, 
and  that  during  the  last  years  of  his  life  he 
had  consumption,  from  which  disease  he  died 
A  number  of  witnesses  testified  that  In  their 
opinion  he  was  Incapable  of  making  a  wll> 
or  transacting  ordinary  business  at  the  time 
the  will  bears  date,  None  of  those  witnesses,^ 
however,  testified  to  any  to^l^o*  facta  whieli[^ 
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showed  the  testator  to  be  mentally  Incapable 
of  traBsacting  ordinary  business  or  making 
a  will;  but  such  opinions  appear  to  bare  been 
based  mainly  upon  the  ground  that  the  testa- 
tor appeared  to  be  In  a  weak  condition 
physically,  and  that  when  he  went  from  home 
some  member  of  the  family  usually  accom- 
panied him.  The  testator  was  undoubtedly 
in  a  weak  physical  condition,  and,  by  reason 
of  being  crippled  and  his  eyesight  being 
affected,  liis  wife  or  his  sou,  or  some  one 
else,  usually,  but  not  always,  accompanied 
him  when  he  went  to  the  village  or  other 
place  away  from  the  farm.  The  opinions  of 
witnesses  that  be  was  incapacitated  to  do 
business  or  to  make  a  will  are  entitled  to 
but  little  weight,  when  the  evidence  clearly 
shows  at  the  several  times  covered  by  the 
testimony  of  the  witnesses  he  did  do  busi- 
ness intelligently,  and  that  he  fully  under- 
stood the  business  in  which  he  was  engaged 
at  the  time  he  executed  the  will. 

The  court  upon  the  trial  permitted  several 
witnesses  to  testify,  over  the  objection  of  the 
proponents,  to  certain  facts  which  tended  to 
show  that  William  A.  Graham,  when  compara- 
tively a  young  man,  was  g^nilty  of  the  larceny 
of  certain  small  articles,  such  as  grain  sacks, 
whippletrees,  umbrellas,  spades,  cordwood, 
etc.,  from  persons  who  resided  in  the  neighbor- 
hood where  he  then  lived.  Some  of  the 
transactions  referred  to  occurred  prior  to  the 
War  of  the  Rebellion,  and  none  within  15 
or  20  years  of  the  date  of  the  execution  of 
the  will.  This  testimony  was  wholly  foreign 
to  the  issue  being  tried,  and  could  have  had 
bat  one  effect,  and  that  was  to  blacken  the 
memory  of  the  testator  and  prejudice  the 
Jurors  against  him,  and  induce  them  to  bold 
the  will  Invalid  on  the  ground  that  the  testa- 
tor was  unworthy  to  make  a  will  and  had 
made  one  which  was  unjust  to  the  contest- 
ants. The  testimony  as  to  such  transactions 
was  very  indefinite  and  unsatisfactory;  but, 
if  it  were  conceded  that  all  that  the  wit- 
nesses testified  to  was  true,  and  that  many 
years  before  the  will  was  executed— or,  for 
that  matter.  Immediately  before  It  was  exe- 
cuted— ^the  testator  had  stolen  a  number  of 
grain  sacks,  a  spade,  several  umbrellas,  and 
other  small  articles,  we  are  unable  to  see 
how  those  facts  incapacitated  him  mentally 
to  make  a  will.  The  testimony  was  incom- 
petent and  should  have  been  excluded. 

The  decree  of  the  circuit  court  will  be 
reversed,  and  the  cause  remanded  for  an- 
other trial. 

Reversed  and  remanded. 

(217  111.  262) 

DIXSPERGBR  V.  MEYER. 

(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Fbatjds,  Statute  ok  — Sale  or  IiARds  — 

SxrFFICIENOT  OK  MeUOKANDUM. 

Statute  of  Frauds  (Kurd's  Rev.  St.  1908, 
p.  995,  c.  59)  i  2,  provides  that  no  action  shall 
be  brought  to  charge  any  person  upon  a  con- 
tract for  the  sale  of  lands,  unless  such  contract 
or  some  m«norandum  thereof  shall  be  in  writ- 


ing and  signed  by  the  party  to  be  charged.  Sec- 
tion 3  provides  that  the  consideration  of  any 
such  promise  or  agreement  need  not  be  set 
forth  or  expressed  in  the  writing,  but  may  be 
proved  by  parol  evidence.  Held,  that  a  written 
memorandum  of  a  land  contract,  containing  a 
sufficient  description  of  the  property  to  identify 
the  same,  the  terms  and  conditions  of  the  sale, 
and  the  names  of  the  vendor  and  vendee,  and 
signed  by  the  party  to  be  charged,  is  sufficient 
to  satisfy  the  statute. 
2.  Yendob  ahd  Pubohaseb— Oontbaotb— Un- 

ilatebai.    aobkkmichts  — acceftakcx    bt 

Otheb  Pabtt. 
Where  the  purchaser  verbally  accepts  a 
contract  for  the  sale  of  land  signed  only  by  the 
vendor,  and  notifies  the  vendor  of  that  fact,  and 
offers  to  perform,  the  contract  becomes  mutual 
and  binding  upon  both  parties. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
Cwit  Dig.  Vendor  and  Purchaser,  §  17.] 

8.  SAini>— CoNSTBUCTioN   OK  Contract— Time 

OP  PeBKOBMANCB— PAItUHE  TO   SpECIFT. 

Where  a  contract  for  the  sale  of  land  fails 
to  specify  a  time  for  its  completion,  and  time 
is  not  made  the  essence  of  the  contract,  the  law 
will  imply  a  reasonable  time,  dependent  upon 
the  particular  circumstances,  for  its  perform- 
ance, and  the  contract  may  be  specifically  en- 
forced. 

[Ed.  Note. — ^For  cases  in  pomt,  see  vol.  48, 
Client.  Dig.  Vendor  and  Purchaser,  g  118.] 

4.  Specikio    Pebfobmance  —  Defenses — Iw- 

ADEOUACT  of  CONSIDEBATION. 

Where  an  answer  to  a  bill  for  spedfie  per- 
formance fails  to  show  that  defendant  was 
overreached  or  imposed  upon  by  fraud  in  nam- 
ing the  consideration  ain'eed  upon,  it  will  be 
presumed  that  such  consideration  was  adequate, 
and  its  inadequacy  In  fact  will  not  of  itself 
defeat  the  suit. 

[Ed.  Note. — For  cases  in  point,  see  voL  44. 
Cent.  Dig.  Specific  Performance,  i  151.] 

B.  Same— SuFFiciENOT  o»  CoirtBACT. 

A  memorandum,  dated  and  signed  by  t1i<t 
vendor  and  reading  as  follows:  "Received  of 
[the  purchaser]  $100  on  said  purchase  of  tho 
proT)prty,  No.  1,031  M.  Ave.,  at  the  price  of 
$1,400" — Is  prima  facie  capable  of  specific  per- 
formance against  the  vendor. 
6.  Save— Discretion  of  Ceancei.i.ob. 

A  chancellor  may  exercise  his  discretion  to 
refuse  specific  performance  only  where  the  facta 
are  doubtful  or  the  contract  or  its  terms  are  ma 
uncertain  that  injustice  might  arise,  he  has  no 
arbitrary  discretion  to  deny  relief. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  44, 
Coit.  Dig.  Specific  Performance,  Sj  17,  18.] 

Appeal  from  Oirenit  Court,  Cook  Ctounty; 
John  Xj.  Healy,  Judge. 

Bill  by  Anton  Ullsperger  against  Charlotte 
Meyer.  From  a  decree  of  a  dismissal,  com- 
plainant appeals.    Reversed. 

Walther  &  Lanaghen,  for  appellant  Ches- 
ter Firebaugh  and  Samuel  3.  Scbaeffer,  toi 
appellee. 

RICKS,  J.  This  was  a  suit  for  specific 
performance  of  a  certain  contract  set  out  In 
appellanf  a  bill  of  complaint  which  is.  In  sub- 
stance, as  follows :  It  alleges :  That  on  the 
8tb  day  of  January,  1905,  defendant  was 
seised  and  possessed,  in  fee  simple,  of  real 
estate  situated  in  the  city  of  Chicago,  county 
of  Cook,  and  state  of  Illinois,  described  as 
follows :  The  real  estate  and  premises  known 
Digitized  by  VjOOViC 
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as  Na  1031  Milwaukee  avenue,  which  are 
otherwise  and  legally  described  as  lot  IS  In 
the  subdivision  of  the  westerly  half  of  blodc 
11,  In  McReynold's  subdivision  of  part  of  the 
E.  %  of  the  N.  B.  %  of  section  6,  townrfilp 
39  N..  range  14  E.  of  the  3d  P.  M.  That, 
being  so  seised,  on  that  date  said  defendant 
agreed  to  sell  said  premises  and  real  estate  to 
the  complainant  for  the  sum  of  $14,000,  and 
the  complainant  agreed  to  purchase  said  real 
estate  and  to  pay  said  defendant  therefor 
said  sum  of  $14,000.  That  on  that  date,  to 
evidence  the  sale  and  purchase,  the  said 
Charlotte  Meyer,  by  the  name  of  O.  Meyer, 
executed  a  certain  document  in  writing, 
which  document  is  In  the  words  and  figures 
following : 

"Chicago,  Jan.  8,  1904.  Received  of  Anton 
Ullsperger  |100  on  said  purchase  of  the  prop- 
erty No.  1031  Milwaukee  ave.,  at  the  price 
of  114,000.  C.  Meyer."  The  bill  further  al- 
leges: That  the  said  document  bears  date 
January  8,  1904,  but  in  fact  the  same  was 
written  and  signed  by  the  defendant  on  the 
8th  day  of  January,  1905,  and  that  an  error 
and  mistake  were  made  by  the  person  writing 
said  document  in  stating  the  date  as  1904, 
Instead  of  1905.  That  the  said  premises, 
described  as  No.  1031  Milwaukee  avenue  in 
said  document  aforesaid,  are  the  same  prem- 
ises and  real  estate  above  described  as  lot  13, 
etc.,  and  In  the  purchase  of  said  premises 
aforesaid  the  complainant  intended  to  pur- 
chase said  lot  13,  and  said  defendant  in- 
tended to  sell  to  the  complainant  said  lot  13, 
aforesaid.  That  the  complainant  has  always 
been  willing  to  comply  with  the  terms  of  the 
agreement  on  his  part  to  be  performed,  and 
that  a  few  days  after  the  said  8th  day  of 
January,  1905,  complainant  applied  to  said 
defendant  and  offered  to  pay  her  the  sum 
of  $13,900,  being  the  balance  then  due  to 
the  defendant  under  the  said  agreement, 
on  said  defendant  delivering  to  the  complain- 
ant a  sufficient  deed  for  said  premises  ac- 
cording to  said  agreement;  and  the  defend- 
ant refused,  and  still  refuses,  to  comply  with 
said  agreement  on  her  part,  although  the  com- 
plainant Is  and  always  has  been  ready  and 
willing  to  pay  said  sum  of  $13,900  and  to  fully 
perform  his  part  of  said  agreement  when- 
ever the  defendant  will  make  and  deliver  to 
complainant  a  good  and  sufficient  deed  for 
said  premises  aforesaid.  That  the  defendant, 
subsequent  to  executing  said  document  afore- 
said, informed  the  complainant  that  she 
would  not  accept  the  balance  of  $13,900,  and 
would  not  sell  and  convey  said  premises  and 
real  estate  to  the  complainant  In  accordance 
with  said  agreement,  and  absolutely  refused 
to  carry  said  agreement  out.  The  bill  makes 
said  Charlotte  Meyer  a  p^rty  defmdant,  and 
prays  that  she  may  answer  said  bill  not  un- 
der oath,  answer  under  oath  being  waived, 
and  that  the  defendant  may  be  decreed  specif- 
ically to  ];>erform  the  said  agreement  entered 
into  and  make  a  good  and  sufficient  deed  of 
conveyance  to  the  complainant  of  said  prem- 


ises, the  complainant  being  ready  and  will- 
ing, and  thereby  offering  apedflcaUy  to  pee- 
form  said  agreement  on  his  part  upon  the  de- 
fendant making  out  a  good  and  sufficient  title 
to  the  said  premises  and  executing  a  proper 
conveyance  thereof  to  the  complainant  pur- 
suant to  the  terms  of  said  agreement,  and  to 
pay  the  defendant  the  residue  of  said  pur- 
chase money,  and  for  general  relief.  To  the 
bill  general  and  special  demurrers  were  filed, 
and  the  demurrers  were  sustained,  and  a  de- 
cree was  accordingly  entered  dismissing  the 
bill  for  want  of  equity;  and  this  appeal  is 
prosecuted  to  review  that  decree. 

The  principal  question  presented  for  our 
consideration  is  whether  or  not  the  memoran- 
dum of  writing  entered  into  was  sufficient  to 
take  the  contract  out  of  the  statute  of  frauds 
and  perjuries.  The  statute  of  frauds  and 
perjuries  (Hurd's  Bev.  St  1903,  p.  99S,  c. 
69)  reads: 

"Sea  2.  No  action  shall  be  brou{^t  to 
charge  any  person  upon  any  contract  for  the 
sale  of  lands,  tenements  or  hereditaments  or 
any  interest  in  or  concerning  them,  for  a  long- 
er term  than  one  year,  unless  such  contract  or 
some  memorandum  or  note  thereof  shall  be 
in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized  In  writ- 
ing, signed  by  such  party." 

Section  3  of  the  same  chapter  reads :  "The 
consideration  of  any  such  promise  or  agree- 
ment need  not  be  set  forth  or.  expressed  in 
the  writing,  but  may  be  proved  or  disproved 
by  parol  or  other  legal  evidence." 

From  the  reading  of  the  above  sections  of 
the  statute  it  will  be  seen  that  it  Is  only 
necessary  that  some  memorandum  or  note  be 
made  of  the  contract  and  signed  by  the  party 
to  be  charged  therewith.  "The  statute  does 
not  require  that  the  contract  itself  shall  be 
reduced  to  writing.  It  Is  sufficient  If  there 
be  a  memoranduha  of  the  contract  in  writing, 
signed  by  the  party  to  be  charged  or  by  some 
one  by  him  duly  authorized.  Cosaitt  v. 
Hobbs,  66  111.  231;  McConnell  v.  Brillhart,  17 
III.  854,  66  Am.  Dec.  661 ;  Spangler  v.  Dan- 
forth,  65  111.  152;  Wood  v.  Davis,  82  111.  311. 
No  particular  form  of  language  is  necessary 
to  constitute  the  memorandum  requisite  to 
satlsl^  the  requirements  of  the  statute.  An 
admission  in  writing  of  the  bargain  having 
been  made,  although  it  may  not  furnish  ex- 
clusive evidence  of  the  contract,  as  a  final 
agreement  would  do,  or  an  offer  In  writing 
80  stating  the  proposal  that  its  mere  accept- 
ance would  fix  the  terms  of  the  bargain,  will. 
If  accepted,  satisfy  the  statute,  and  the  ac- 
ceptance of  the  offer  in  writing  may  be 
shown  by  parol.  Browne  on  Statute  of 
Frauds,  |  345a ;  Bsmay  v.  Gorton,  18  III.  483, 
and  authorities  supra;  Farwell  v.  Lowtber, 
18  111.  252."  Lasher  v.  Gardner,  124  111.  441, 
16  N.  E.  919. 

The  authorities  are  agreed  that  If  the 
memorandum  shall  contain  on  its  face  the 
names  of  the  parties  vendor  and  y^^.a 
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soffidentiy  dear  and'ezplidt  description  of 
the  thing,  interest,  or  property  as  will  be 
capable  of  identification,  together  with  the 
terms  and  conditions  of  the  contract  and 
signed  by  the  party  to  be  charged,  It  will  be 
sufficient  upon  which  to  predicate  a  decree 
for  speclfle  performance.  McConnell  v.  Brill- 
hart,  supra.  The  contract  or  memorandum 
set  up  In  the  bill,  while  in  the  nature  of  a 
receipt,  clearly  evidences  a  sale  of  the  prop- 
erty therein  described  as  having  taken  place 
from  appellee  to  appellant,  and  ad^nowledges 
that  $100  has  been  paid  upon  the  purchase 
price  of  114,000  by  appellant  Appellant  Is 
named  as  the  purchaser,  and  the  text  of  the 
writing  clearly  designates  appellee  as  the 
vendor  by  whom  the  writing  is  signed ;  so  that 
it  will  be  seen  that  the  contract  or  writing 
relied  upon  contains  all  that  la  required  by 
the  statute,  and  more,  as  the  statute  does  not 
require  that  the  consideration  shall  be  stated 
In  the  writing  but  authorizes  it  to  be  estab- 
lished by  parol. 

It  is  insisted  that  there  Is  no  time  specified 
for  the  completion  of  the  contract  and  that 
therefore  the  contract  is  not  complete.  Un- 
der such  a  contract  the  law  would  imply  that 
it  was  to  be  performed  within  a  reasonable 
time  afto:  entering  into  the  same,  and  what 
would  be  a  reasonable  time  would  be  a  mat- 
ter of  proof  under  all  the  conditions  and  dr- 
oumstances  that  might  surround  the  case. 
Gibson  y.  Brown,  214  111.  330,  73  N.  E.  578; 
Driver  v.  Ford,  90  111.  695;  Hamilton  v. 
Scully,  118  III.  192,  8  N.  E.  767 ;  Blddlson  v. 
Johnson,  50  III.  App.  178.  Time  was  not  made 
the  essence  of  the  contract  In  question,  and 
the  bill  was  not  obnoxious  to  demurrer  be- 
cause of  the  absence  of  the  provision  specify- 
ing the  time  lb  which  the  performance  should 
take  place.  The  allegation  in  the  bill  touch- 
ing that  matter  is  that  appellant  within  a  few 
days  after  the  making  of  the  contract,  appUed 
to  appellee  for  performance  on  appellee's 
part  and  that  appellant  at  the  same  time 
offered  to  perform  on  bis  part  by  paying  the 
full  balance  of  the  purchase  price. 

The  contention  that  the  sum  of  $14,000 
was  an  inadequate  consideration,  and  that 
specific  performance  was  properly  refused 
for  that  reason,  we  regard  as  untenable.  The 
consideration  was  that  agreed  upon  between 
the  parties,  as  shown  by  the  contract  and  the 
allegations  of  the  bill.  In  the  absence  of 
an  answer  showing  that  appellee  was  over- 
reached, or  some  inequitable  advantage  taken 
of  her  through  which  the  named  considera- 
tion was  fixed,  the  law  presumes  that  the 
consideration  fixed  by  the  parties  was  an 
adequate  and  reasonable  consideration.  Fur- 
thermore, mere  Inadequacy  of  consideration, 
if  agreed  upon  by  the  parties  without  fraud, 
would  not  be  sufficient  to  defeat  a  decree  for 
specific  performance.  The  owner  of  the  prop- 
erty has  the  right  to  sell  It  or  contract  to  sell 
it,  for  such  price  as  he  sees  fit  and  is  satisfied 
to  fix;  and  if  he  does  sell  or  agree  to  sell 
for  a  valuable  consideration,  although  it  may 


be  inadequate,  and  no  advantage  was  taken 
of  him  or  the  consideration  fixed  through 
fraud  or  misrepresentation,  he  cannot  when 
he  finds  that  the  property  is  worth  more  than 
be  agreed  to  take  or  sell  for,  rescind  the  sale 
or  refuse  to  perform. 

It  is  urged  that  this  contract  lacks  in  the 
material  element  of  mutuality.  The  partic- 
ular ground  upon  which  this  contention  is 
based  is  that  the  contract  is  signed  by  appel- 
lee only.  It  is  found  In  option  contracts,  and 
unilateral  contracts  generally,  that  the  rule 
here  contended  for  has  no  application;  that 
the  mere  verbal  acceptance  by  the  second 
party  to  the  contract  or  the  vendee,  or  the 
person  holding  the  option,  with  notice  thereof 
to  the  vendor  and  an  offer  to  perform,  renders 
the  contract  mutual  andbinding. 

But  It  is  said  that  in  the  particular  con- 
tract before  us  there  was  no  future  act 
or  option  contemplated,  and  that  the  con- 
tract had  all  its  validity  at  the  time  it  was 
originally'  made,  and  that  to  entitle  apeclflc 
performance  of  such  contract  there  must  be 
mutuality  of  obligation  and  remedy.  It  is 
difficult  to  understand  upon  what  substan- 
tial ground  the  difference  in  the  rule  ap- 
plicable to  the  two  sets  of  contracts  contended 
for,  if  it  exists,  is  based.  We  are  unable  to 
understand  why  the  mere-  written  option 
signed  by  the  vendor  shall  bind  him  by  the 
verbal  acceptance  of  the  vendee  and  his  offer 
to  perform  be  held  to  be  a  mutual  and  bind- 
ing contract  within  the  statute  of  frauds, 
and  the  contract  of  sale  acknowledging  the 
receipt  of  part  payment  signed  by  the  vendor, 
shall  be  held  void  for  want  of  mutuality  up- 
on the  alleged  ground  that  the  vendee  has 
not  bound  himself  to  perform  by  some  writ- 
ing. We  are  aware  that  there  is  a  diver- 
sity of  opinion  and  a  contrariety  of  holdings 
by  the  courts  of  last  resort  in  the  various 
states  upon  this  subject;  but  a  careful  review 
of  the  authorities  leads  us  to  conclude  that 
a  contract  otherwise  clear  and  explicit  Is 
sufficient  to  meet  the  requirements  of  the 
statute  of  frauds,  If  signed  by  the  vendor.  In 
29  Am.  &  Eng.  Ena  Law  (2d  Ed.)  the  subject 
under  consideration  Is  extensively  discussed 
and  the  authorities  touching  It  reviewed,  and 
the  conclusion  there  announced  Is  (page  858): 
"The  weight  of  authority  Is  that  the  statute 
is  satisfied  If  the  memorandum  be  signed  by 
the  parties  sought  to  be  charged  alone,  OE,  In 
other  words,  by  the  party  defendant  In  an 
action  brought  to  enforce  the  contract  wheth- 
er he  be  vendor  or  vendee.  In  the  case  of  a 
contract  for  the  sale  of  lands,  the  vendor  la 
usually  the  person  to  be  charged,  and  a 
memorandum  signed  by  him  alone  la  valid. 
The  party  not  signing  the  memorandum  ia 
not  bound  unless,  as  held  by  some  authorities, 
he  lias  accepted  the  same  as  a  valid,  subsist- 
ing contract  Want  of  mutuality  arising  from 
the  failure  of  both  parties  to  sign  cannot  be 
successfully  pleaded  as  a  defense  by  the  party 
who  did  sign,  as  the  act  of  filing  a  bill  for 
specific  performance  binds  the  plaintiff  and 
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renders,  the  contract  mutnal.''  A  referoace 
to  the  authorities  there  cited  shows  that  the 
rule  thus  obtaius  In  England  and  In  the  ma- 
jority of  the  United  States.  Speaking  of  this 
rule,  Mr.  Pomeroy,,  in  bis  work  on  Specific 
Performance  (section  75),  In  part  says:  "It 
may,  perhaps,  be  sustained  upon  the  follow- 
.ug  grounds: '  The  statute  of  frauds  does  not 
reach  the  substance  of  contracts  and  render 
them  valid  or  invalid.  It  simply  furnishes 
a  rule  of  evidence.  Whenever,  therefore, 
any  agreement  is  enforced  against  a  defend- 
ant who  has  signed  it  by  a  plaintiff  who  has 
not,  it  cannot  be  said  that  the  agreement,  so 
far  as  it  purports  to  bind  the  plaintitT,  Is  a 
nullity.  In  the  suit  against  him  the  statute 
does  no  more  than  require  a  certain  kind  of 
proof  in  case  he  avails  himself  of  It  as  a 
defense.  The  defense,  however,  is  wholly  a 
personal  one,  and  if  he  neglects  to  set  it  up 
the  agreement  would  be  established  against 
him,  notwithstanding  the  statute.  For  these 
reasons  it  cannot  be  said  that  a  memorandum 
signed  by  one  party  alone  is  So  completely 
Wanting  In  mutuality  that  no  action  upon  it 
can  be  sustained."  Mr.  Story,  In  his  Equity 
Jurisprudence  (volume  2,.  S  736a),  says:  "But 
it  is  not  necessary  to  the  specific  performance 
of  a  written  agreement  that  it  should  be 
signed  by  the  party  seeking  to  enforce  It. 
If  the  agreement  Is  certain,  fair,  and  just  In 
all  Its  parts,  and  signed  by  the  party  sought 
to  be  diarged,  that  is  sufficient.  The  want 
of  mutuality  is.  no  objection  to  its  enforce- 
ment" Parsons,  in  his  work  on  Contracts 
(volume  2,  p.  290),  says:  "And  it  is  now 
quite  settled  that  the  agreement  need  not  be 
signed  by  both  parties,  but  only  by  him  who 
is  to  be  charged  by  it.  And  he  Is  estopped 
from  denying  the  execution  of  the  Instrument 
on  the  ground  that  It  wants  the  signature 
of  the  other  party." 

Early  In  the  nineteenth  century  the  ques- 
tion came  before  Chancellor  Kent,  and  in 
two  cases  (Parkhurst  v.  Van  Cortlandt,  1 
Johns.  Ch.  282,  and  Benedict  v.  Lynch,  1 
Johns.  Ch.  370,  7  Am.  Dec.  484)  the  chan- 
cellor intimated  that  the  rule  was  as  con- 
tended for  by  appellee.  But  in  1817,  in  Cla- 
8Dn  ▼.  Bailey  &  Yorhees,  14  Johns.  4S4,  the 
question  was  again  before  him  for  consider- 
ation, and  the  authorities  are  fully  reviewed, 
and  the  conclusion  of  the  chancellor  is  thus 
stated  (page  486) :  "Clason's  name  was  In- 
serted In  the  contract  by  bis  authorized 
agent,  and  if  it  were  admitted  that  the  name 
of  the  other  party  was  not  there  by  their 
direction,  yet  the  better  opinion  is  tliat 
Glason,  the  party  who  Is  sought  to  be  charged. 
is  estopped  by  his  name  from  saying  that 
the  contact  was  not  duly  signed  within  the 
purview  of  the  statute  of  frauds,  and  that 
It  is  sufficient  if  the  agreement  be  signed 
by  the  party  to  be  charged.  It  appears  to 
tue  that  this  is  the  result  of  the  weight  of 
authority  both  in  the  courts  of  law  and 
»><nilty."  After  reviewing  the  authorities  the 
chancellor  further  said  (page  489) :    "I  have 


thought,  and  pften  intimated,  that  the  weight 
of  argument  was  in  favor  of  the  construction 
that  the  agreement  concerning  lands,  to  be 
enforced  in  equity,  should  be  mutually  bind- 
ing, and  that  the  one  party  ought  not  to  be 
at  liberty  to  enforce  at  his  pleasure  an 
agreement  which  the  other  was  not  entitled 
to  claim.  It  appears  to  be  settled  (Hawkins 
v.  Holmes,  1  P.  Wms.  770)  that,  though  the 
plaintiff  has  signed  the  agreement,  he  cannot 
enforce  it  against  the  party  who  has  not 
signed  it  The  remedy,  therefore,  in  such 
case.  Is  not  mutual.  But,  notwithstanding 
this  objection,  it  appears  from  the  review 
of  the  cases  that  the  point  is  too  well  settled 
to  be  now  questioned."  To  like  effect  is 
McCrea  v.  Purmont,.  16  Wend.  460,  30  Am. 
Dec.  103, 

So  far  aa  we  are  advised  the  question 
was  first  presented  to  this  court  in  Johnson 
T.  Dodge,  .17  IIL  433.  That  was  a  bill  for 
specific  performance  of  a  contract  for  the 
sale  of  land  signed  by  the  vendor  only.  The 
vendee  was  to  pay  one-fourth  in  cash  and 
one-foiu'th  in  one,  two,  and  three  years, 
respectively.  He  paid  |50  at  the  time  the 
writing  was  made  and  delivered  to  him. 
The  vendee  offered  to  perform  and  the  vendor 
refused,  when  the  vendee's  bill  was  filed  and 
dismissed  for  want  of  equity.  This  court 
reversed  the  decree  of  the  lower  court,  and 
upon  the  subject  now  being  considered  said 
(page  442) :  "It  was  not  necessary  to  the 
obllgatioii  of  the  contract  that  it  should  have 
been  signed  by  the  vendee.  His  acceptance 
and  possession  of  the  contract,  and  payment 
of  money  under  It,  are  unequivocal  evidences 
of  his  concurrence,  and  constitute  him  a 
party  as  fully  and  irrevocably  as  his  signing 
the  contract  could" — citing  2  Parsons  on  Con- 
tracts, 290;  McCrea  v.  Purmont,  supra; 
Shirley  v.  Shirley,  7  Blackf.  462;  Estes  ▼. 
Furlong,  69  III.  298;  Cossltt  v.  Hobbs,  56 
111.  231.  In  Esmay  v.  Gorton,  18  111.  483, 
it  is  said  (page  486) :  "WJbile  the  contract 
must  be  mutual,  the  current  of  authorities 
seems  to  settle  the  conatniction  of  the  stat- 
ute of  frauds  as  only  requiring  the  signature 
of  the  party  to  be  diarged,  and  the  party  so 
charged,  on  bill  for  specific  performance, 
may  not  allege  the  want  of  the  signature  of 
the  other  contracting  party."  To  like  effect 
are  Farwell  v.  liOwther,  18  IIL  262;  Perkins 
V.  Hadsell,  60  111.  216;  Estes  v.  Furlong, 
supra;  Spangler  v.  Danforth,  66  111.  162; 
Gradle  v.  Warner,  140  111.  123,  29  N.  B. 
1118;  Memory  v.  NIepert,  131  111.  623,  23 
N.  B.  431;  Ames  v.  Moir,  130  111.  582,  22  N.  B. 
535;  Plumb  v.  Campbell,  129  111.  101,  18  N. 
E.  790;  Forthman  v.  Deters,  206  111.  169, 
69  N.  E.  97,  99  Am.  St.  Rep.  145.  The  case 
of  Forthman  v.  Deters,  supra,  is  a  very  late 
case  and  on  all  fours  with  the  case  at  bar, 
and  in  which  the  question  now  before  us  was 
fully  considered,  and  the  conclusion  there 
reached  and  announced  is  that  where  a 
party  accepts  and  adopts  a  written  contract, 
even  though  it  Is  not  signed  by  him,  he  is 
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deemed  to  have  assented  to  Its  terms  and 
conditions  and  Is  bound  by  them,  and  that, 
where  the  contract  purports  to  be  a  con- 
eununated  contract,  the  mere  acceptance  and 
adoption  of  the  writing  establishes  mutuality 
and  makes  the  contract  binding  on  both 
parties.  We  deem  that  case  conclusive  of 
the  case  at  bar.  We  regard  the  rule  as  too 
well  established  to  be  open  that  appellee, 
who  Is  the  vendor  having  signed  the  writing 
herein  above  set  forth,  cannot  defeat  per* 
formance  upon  the  ground  of  want  of  mutual- 
ity, based  upon  the  fact  alone  that  appellant, 
the  vendee,  did  not  sign  the  same.  The  ap- 
pellant had  paid  part  of  the  consideration 
and  had  offered  to  pay  the  whole  of  it  with- 
in a  few  days  of  the  making  of  the  contract, 
and  unless  appellee  by  her  answer  shall  show 
that  to  enforce  the  same  would  be  inequi- 
table, for  some  reason  other  than  the  mere 
want  of  the  signature  of  appellant  to  the 
contract,  we  are  of  the  opinion  that  she 
should  be  required  to  perform. 

It  is  suggested  that  the  chancellor  is  vested 
with  discretion  in  the  granting  of  specific 
performance,  and  that  therefore  this  court 
will  not  enforce  a  decree  wherein  that  dis- 
cretion has  been  exercised  and  relief  denied. 
The  discretion  with  which  the  chancellor  is 
vested  is  a  legal,  and  not  arbitrary,  discre- 
tion. He  may  only  exercise  his  discretion 
and  deny  relief  when  the  facts  are  doubtful, 
or  the  contract  or  some  Of  Its  terms  are  so 
uncertain  that  Injustice  might  arise.  No 
such  condition  here  exists. 

The  decree  of  the  circuit  court  is  reversed, 
and  the  cause  remanded  to  that  court,  with 
directions  to  overrule  the  demurrer  and  for 
such  further  proceedings  as  to  Justice  and 
equity  shall  appertain. 

Decree  reversed. 

(a?  111.  28«)  =1^ 

HULBERT  V.  CITT  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Municipal     Cobfobations  —  Local     Im- 

FBOVGMENT    AcT— CONSTITUTIONAL    LAW. 

The  local  improvement  act  of  1897  (4  Starr 
&  C.  Ann.  St.  1902,  p.  175,  c.  24,  par.  79) 
is  not  unconstitutional  so  far  as  it  fixes  the 
rate  of  Interest  on  installments  of  a  special 
assessment. 

2.  Appeal— Assignment  or  Ebbobs. 

Where  no  exception  is  taken  to  any  ruling 
of  the  court  on  the  evidence,  and  no  proposi- 
tions of  law  are  submittetl,  an  asmgnment  of 
error  that  the  court  entertained  erroneous  views 
of  the  law,  based  on  remarks  of  the  court  in  a 
colloquy  between  court  and  counsel,  cannot  be 
sustained. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Action  by  the  dty  of  Chicago  against 
Thomas  H.  Hulbert  Judgment  for  defend- 
ant, and  plaintiff  appeals.    Affirmed. 

George  W.  Wilbur,  for  appellant  Robert 
Redfleld  and  Frank  Johnston,  Jr.  (Edgar 
Bronson  Tolman.  Com.  Counsel,  of  counsel), 
for  appellee. 


BOGQS,  J.  This  was  a  petition  for  a 
Judgment  confirming  a  special  assessment 
levied  to  defray  the  cost  of  Improving  Ballou 
Street,  from  FuUerton  to  Diversey  avenues. 
In  the  city  of  Chicago,  by  adjusting  sewers, 
catch-baslus  and  manholes,  and  constructing 
new  catch-basins  and  a  granite  concrete 
combined  curb  and  gutter,  and  grading  and 
paving  with  asphalt  The  ordinance  pro- 
vided that  the  assessment  should  be  divided 
into  installments,  and  that  interest  at  tbe 
rate  of  6  per  cent  per  annum  should  be  col- 
lected thereon.  The  insistence  that  the  pro- 
visions of  the  ordinance,  and  of  the  statute 
under  which  it  is  framed,  fixing  an  arbitrary 
rate  of  Interest  to  be  paid  on  the  install- 
ments, are  unconstitutional,  received  the  con- 
sideration of  this  court  in  Hulbert  v.  City  of 
Chicago,  213  111.  452,  72  N.  E.  1097,  and  Gage 
V.  City  of  Chicago,  74  N.  B.  726,  and  we 
found  it  to  be  not  well  taken.  The  reasons 
presented  in  the  brief  of  counsel  in  the  case 
at  bar  in  support  of  the  position  of  appel- 
lant on  this  point  are  such  only  as  were  ad- . 
vanced  by  counsel  In  the  cases  cited.  Tbe 
point  was  properly  determined  In  the  former 
decisions  of  the  comrt. 

By  agreement  of  the  parties  the  questions 
of  fact  whether  the  property  of  the  objector 
was  assessed  in  a  greater  sum  than  it  would 
be  benefited,  or  more  than  its  proportionate 
share  of  the  cost  of  the  proposed  Improve- 
ment, were  submitted  to  the  court  for  de- 
cision without  a  jury.  Counsel  for  the  ap- 
pellant insists  that  it  appeared  from  the 
testimony  that  the  amounts  assessed  against 
the  lots  were  greatly  in  excess  of  the  benefits 
conferred  by  the  Improvement  The  appel- 
lant and  one  A.  G.  ■  Chapin,  a  real  estate 
agent,  testified  in  support  of  the  objector, 
and  Frank  J.  Wlsner  and  W.  fSL  Castleman, 
who  were  also  engaged  in  business  as  real 
estate  agents,  testified  in  support  of  the  cor- 
rectness of  the  assessment  We  have  read 
all  of  the  testimony  as  given  by  these  wit- 
nesses. It  is  conflicting,  and  consists  almost 
entirely  of  the  estimates  of  the  different 
witnesses  as  to  values  and  as  to  the  increase 
in  values  which  will  accrue  from  the  Im- 
provement In  the  opinions  of  the  wit- 
nesses for  the  appellant  the  lots  will  all 
be  benefited,  but  in  an  amount  much  less 
than  that  assessed  against  them.  In  the 
judgment  of  the  witnesses  who  testified  In 
behalf  of  the  city  the  improvement  will  con- 
fer benefits  on  all  the  lots  at  least  equal  to 
the  amounts  assessed  against  the  property. 
We  are  unable  to  say  that  tbe  court  should 
have  accepted  the  estimates  and  judgment  of 
the  witnesses  for  the  appellant  as  the  better 
guide  to  a  correct  determination  of  the 
question.  So  far  as  it  is  disclosed  by  any- 
thing appearing  in  tbe  record  the  witnesses 
are  equally  credible  and  equally  qualified  to 
express  an  opinion  as  to  the  value  of  the 
different  lots  and  the  effect  which  will  re- 
sult from  the  Improvement  of  the  street 
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Counsel  for  tbe  appellant  contends  that 
the  court  entertained  an  erroneous  view  of 
tbe  legal  principles  Involved  in  tbe  deter- 
mination of  these  questions  of  fact  Coun- 
sel has  caused  to  be  preserved  some  expres- 
sions used  by  tbe  court  during  the  progress 
of  the  trial,  in  a  colloquy  between  tbe  court 
and  counsel,  which,  as  counsel  thinks,  in- 
dicate that  tbe  Judge  held  erroneous  views 
as  to  matters  of  law.  No  objection  was 
made  or  exception  taken  to  any  ruling  of 
the  court  relative  to  tbe  admissibility  of 
testimony,  and  no  propositions  were  present- 
ed to  the  court  to  be  held  as  principles  of 
law  applicable  to  the  case,  as  is  provided 
shall  be  done  by  paragraph  42  of  the  prac- 
tice act  (Hurd's  Rev.  St  1901,  p.  1342,  c. 
110),  if  it  is  desired  to  preserve  for  review 
tbe  question  whether  the  court  held  and  ap- 
plied correct  principles  of  law  in  arriving  at 
a  conclusion  in  the  case.  There  is,  therefore, 
nothing  in  the  record  on  which  to  base  an 
assignment  of  error  that  the  action  of  tbe 
court  resulted  from  incorrect  views  as  to  the 
law  of  the  case.  West  Chicago  Park  Com'rs 
V.  Metropolitan  West  Side  Elevated  Hail- 
road  Co.,  182  111.  246,  65  N.  E.  344. 

Tbe  judgment  appealed  from  must  be,  and 
is,  affirmed. 

Judgment  affirmed. 


(Zn  111.  289) 

LANDER  et  aL  t.  LANDER  et  al. 

(Supreme  Court  of  IllinoU.  Oct  24,  1905.)  ■ 
1.  WlIXS  —  CoRSIBTIOriON— Descbiptioii     o» 

Pbopkbty. 
Where  a  will  describes  the  property  devised 
aa  "the  grounds  and  buildings  composing  my 
livery  stable  property"  in  a  named  place,  snch 
description  is  sufficient  to  lead  to  a  definite 
ascertainment  of  the  particular  property  which 
testator  had  in  mind. 

[Ed.  Note. — For  cases  in  point,  see  voL  49, 
Cent  Dig.  Wills,  f  1221.] 

2l  Same— Misbkcitaxs— Effect. 

A  will  recited  that  certain  deeds  bad  been 
executed  by  the  testator,  giving  a  life  estate  to 
his  wife  with  remainder  to  his  daughter.  As 
a  matter  of  fact  no  such  deeds  had  been  execut- 
ed. The  will  further  provided  that  "it  is  my 
will  that  she,  my  said  wife,  shall  take  her  life 
interest  in  said  real  estate  •  •  •  as  eviden- 
ced by  said  deeds  of  transfer,  and  that  our  said 
daughter  shall  take  her  residuary  interest  in 
said  real  estate  as  her  full  share  of  my  estate." 
Held,  that  testator  did  not  die  intestate  as'  to 
such  property  because  of  the  erroneous  recital. 

Appeal  from  Circuit  Court,  McLean  County; 
G.  W.  Patton,  Judge. 

Bill  by  Frank  Lander  and  others  against 
Letltia  Lander  and  others.  Decree  for  de- 
fendants, and  plaintiffs  appeal.    Affirmed. 

This  Is  a  bill  for  partition  of  lots  2,  3,  and 
4,  of  John  D.  Fowle's  subdivision  of  the  south 
60  feet  of  lot  9  of  block  35  of  Allln,  Gridley  & 
Frlckett's  addition  to  the  town,  now  city, 
of  Bloomington,  and  also  lot  3  of  John  D. 
Fowle's  subdivision  of  lot  8  and  the  north  6 
feet  of  lot  9  in  block  35  of  the  said  Allln, 
Gridley   &  Frickett's  addition.   In   McLean 


county,  filed  on  August  1, 1904,  In  tbe  circuit 
coturt  of  said  county,  by  tbe  appellants,  Frank 
Lander  and  Ida  M.  Jones,  against  tbe  appel- 
lees, Letltia  6.  Lander,  Louise  Lander,  and 
George  H.  Miller,  and  George  Morrison  and 
Leonard  H.  Munsell,  comxK)slng  the  firm  of 
Munsell  &  Morrison.  One  Charles  W.  Lan- 
der, late  of  said  county,  was  in  bis  lifetime 
tbe  owner,  seised  In  fee,  of  said  property 
above  described,  and,  being  so  seised  in  fee 
simple  of  tbe  same,  died  testate  on  Septem- 
ber 17,  1899,  leaving  as  his  only  heirs  at  law 
his  widow,  the  appellee  Letltia  G.  Lander, 
and  bis  three  children,  the  appellants,  Frank 
Lander  and  Ida  M.  Jones  (formerly  Ida  Lan- 
der), complainants  below,  and  tbe  appellee 
Louise  Lander,  defendant  below.  The  will 
of  Charles  W.  Lander  was  admitted  to  pro- 
bate In  the  county  court  of  McLean  county 
on  October  21,  1899.  The  first  paragraph  of 
the  will  Is  set  out  in  the  opinion.  The  second 
paragraph  devises  two  policies  of  insurance 
held  by  the  testator  nimn  his  life,  one  for 
$2,500  and  tbe  other  for  $5,000,  to  his  son, 
Frank  Lander,  and  his  daughter,  Ida  Lan- 
der— one-half  of  the  proceeds  of  the  $2,500 
policy  and  two-fifths  of  the  $5,000  policy  to 
his  son,  and  to  his  daughter,  Ida,  one-half 
of  the  proceeds  of  said  $2,500  policy  and 
three-fifths  of  said  $5,000  policy — "and  my 
note  for  $750  to  be  paid  out  of  my  personal 
property  as  aforesaid  as  her  fnll  share  in  my 
estate.  And  I  hereby  make  the  payment  of 
the  said  note  for  $760  to  Ida  Lander,  as 
aforesaid,  and  the  payment  of  any  and  all 
debts  I  may  owe  at  this  date,  a  special  charge 
against  my  said  personal  property,  or  the 
proceeds  thereof  in  the  bands  of  my  said 
wife,  Letltia  Lander,  until  fully  paid."  Tbe 
will  makes  the  son,  Frank  Lander,  and  the 
daughter,  Ida  Lander,  executors  thereof.  Tbe 
bill  proceeds  upon  tbe  theory  that  by  tbe 
terms  of  paragraph  1  of  tbe  will  there  was 
no  devise  of  said  real  estate  above  described, 
but  that  the  same  was  intestate  property,  or. 
In  other  words,  that  the  deceased  died  in- 
testate as  to  said  real  estate.  It  is  alleged 
in  the  bill  and  answer  and  cross-bill,  and  not 
denied,  that  the  lots  above  described  are  the 
same  property  as  that  which  is  referred  to 
in  paragraph  1  of  the  will  in  tbe  following 
words,  to  wit:  "The  grounds  and  buildings 
composing  my  livery  stable  property  in  Bloom- 
ington, lU."  Charging  that  the  deceased  died 
Intestate  as  to  the  real  estate  In  question,  the 
bill  alleges  that  the  three  children  were  tbe 
owners  each  of  one-third  thereof,  subject  to 
the  dower  Interest  of  the  widow  in  one-third, 
and  prays  for  partition  and  for  the  assign- 
ment of  the  widow's  dower.  George  H.  Mill- 
er is  made  a  defendant,  as  having  an  inter- 
est in  a  party  wall  between  the  livery  stable 
property  and  the  property  upon  the  adjoin- 
ing lot.  Munsell  &  Morrison  are  made  de- 
fendants, as  being  tenants  of  the  livery  stable 
property  under  a  lease  dated  June  5,  1903, 
for  three  years,  executed  by  tbe  widow,  Letl- 
tia G.  Lander.  i  r\r^nir> 
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Tbe  answer  to  the  original  bill,  filed  by 
Letltia  G.  and  Louise  Lander,  defies  that  the 
property  In  question  Is  Intestate  property,  and 
denies  that  the  appellants,  or  either  of  ttiem, 
have  any  rights  or  interest  therein,  and  arers 
that  the  will.  Independently  of  the  deed  re- 
ferred, to  therein,  devises  the  premises  In 
question  to  said  appellees;  that  is  to  say,  to 
Letltia  Lander  a  Jife  estate,  with  remainder 
to  Louise  Lander  in  fee  simple.  The  answer 
also  denies  that  the  recital  in  the  will  that 
the  property  had  been  transferred  by  deed  to 
Letltia  Lander  for  life,  with  remainder  to 
the  daughter,  Louise  Lander,  was  erroneous, 
but  avers  that  the  testator  did  in  fact  exe- 
cute and  deliver  such  deed  in  escrow,  but 
that  the  custodian  thereof  either  lost  or 
destroyed  the  deed.  The  answer  admits  tbe 
widow  has  managed  and  controlled  the  prop- 
erty, collected  the  rents,  paid  tbe  taxes,  kept 
up  tbe  Insurance,  and  made  necessary  im- 
provements, and  denies  that  appellants,  or 
either  of  them,  have  any  rights  therein  or 
any  right  to  an  accounting,  and  avers  that 
I4>pellants,  complainants  below,  took  out  let- 
ters as  executor  and  executrix  of  said  estate 
and  accepted  their  legacies  under  tbe  will, 
and  that  the  widow  and  the  daughter,  Louise, 
accepted  their  legacies  and  paid  to  Ida  M. 
'Jones  the  $750  as  provided  by  the  will, 
which  she  accepted.  The  answer  further 
avers  that  by  reason  of  tbe  acceptance  of  tbe 
legacies  by  tbe  appellants  they  have  elected 
to  accept  tbe  will,  and  are  estopped  from 
setting  up  title  to  said  property  by  reason 
of  any  irregularity  or  ambiguity  in  the  other 
specific  devises  in  tbe  will. 

On  February  20,  1905,  the  appellees 
Letitls  and  Louise  Lander  filed  an  amended 
cross-bill,  and  therein  set  up  the  substance 
of  tbe  original  bill,  and  therein  averred  that 
tbe  premises  described  In  tbe  will  as  "tbe 
founds  and  buildings  composing  my  livery 
stable  property  in  Bloomington,  III.,"  were 
tbe  same  premises  as  those  described  in  the 
bin,  and  averred  that  by  the  will  said  prem- 
ises were  devised  to  appellees  Letltia  and 
Louise  by  the  third  'sentence  of  the  first 
clause  of  the  will,  as  set  out  In  the  opinion. 
The  cross-bin  avers  that  the  appellants  took 
out  letters  and  administered  upon  said  es- 
tate, and  that  there  was  paid  out  of  tbe 
personal  property  to  Ida  M.  Jones  $750 
and  also  all  the  debts  due  by  the  estate, 
and  that  by  reason  of  tbe  devise  containing 
no  accurate  legal  description  the  record  title 
of  said  appellees-  Is  clouded,  so  as  to  depre- 
ciate the  value  of  the  property  and  prevent 
a  sale;  and  tbe  crossbill  prays  that  the 
original  bill  may  be  dismissed,  that  tbe  court 
may  construe  the  will  as  having  devised 
said  premises  to  the  appellees,  Letltia  and 
Louise  Lander,  with  a  life  estate  In  the 
former  with  remainder  to  tbe  latter  in  fee 
simple,  as  Is  provided  In  tbe  will,  that  such 
titles  may  be  confli-med,  and  that  appellees 
may  have  "such  other  and  further  relief 


In  the  premises  as  to  equity  may  apper- 
tain," etc. 

The  present  appellants,  defendants  below 
to  tbe  cross-blU,  filed  a  demurrer  to  said 
cross-bill.  This  demurrer  was  overruled 
by  the  court,  but  the  appellants  stood  by 
their  demurrer;  and  thereupon  tbe  cross- 
bill was  taken  as  confessed  against  the  de- 
fendants thereto,  the  present  appellants,  and 
the  court  rendered  a  decree  dismissing  the 
original  bill  and  granting  the  relief  prayed 
by  the  cross-bill,  decreeing  that  the  title 
to  said  property  be  vested  in  Louise  Lander 
In  fee,  subject  only  to  a  life  estate  vested  in 
Letltia  O.  Lander.  The  present  appeal  la 
prosecuted  from  the  decree  so  rendered, 
dismissing  tbe  original  bill  and  granting 
the  relief  prayed  by  the  cross-bill. 

S.  P.  Robinson  and  Welty,  Sterling  ft 
Whltmore,  for  appellants.  Frank  B.  Mc- 
Kennaa,  for  appellees. 

MAORUDBR,  3.  (after  stating  the  facta). 
Section  1  of  the  will  of  Charles  W.  Lander, 
deceased,  referred  to  In  tbe  statement  pre- 
ceding this  opinion.  Is  as  follows:  "First 
I  have  already  transferred  to  my  wife, 
Letltia  Lander,  by  absolute  deed  for  life^ 
remainder  to  my  and  our  daughter,  Louise 
Lander,  in  fee  simple,  the  grounds  and  build- 
ings composing  my  llvety  stable  property 
in  Bloomington,  111.,  as  tbe  full  share  of  my 
said  daughter  Louise  In  my  estate;  and  by 
deed  of  gift  and  transfer,  bearing  even  date 
herewith,  I  also  give,  transfer,  and  set  ever 
all  of  my  personal  property  to  my  said  wife, 
Letltia  Lander,  subject  to  tbe  payment  of 
a  note  of  mine  to  imy  daughter,  Ida  Lander; 
for  $750.00,  and  also  subject  to  the  pay- 
ment of  all  debts,  if  any,  I  may  now  owe 
at  this  date.  Now  it  Is  my  will  that  she, 
my  said  wife,  shall  have  and  take  her  life 
interest  In  said  real  estate  and  her  absolute 
title  to  said  personal  property  as  evidenced 
by  said  deeds  of  transfer,  as  and  for  her 
full  share,  Interest,  and  dower  In  my  estate, 
and  that  our  said  daughter,  Louise  Lander, 
shall  have  and  take  her  said  residuary  In- 
terest In  said  real  estate  as  her  full  share 
In  my  estate." 

.  The  contention  of  the  appellants,  Frank 
Lander  and  Ida  M.  Jones,  is  that  by  section 
1  of  the  will  the  real  prop«-ty  therein  re- 
ferred to  was  not  devised  at  all  to  the 
widow  and  daughter,  but  that  the  same  waa 
Intestate  property;  and  the  only  Issue  to 
be  determined  by  this  court  is  whether  oe 
not  the  real  estate  in  question,  owned  by 
Charles  W.  Lander  at  the  time  of  his  death, 
is  Intestate  property.  The  basis  of  the  con- 
tention thus  made  by  appellants  Is  the  re- 
cital in  section  1  of  the  will  by  the  testator 
that  he  bad  already  executed  a  doed  trans- 
ferring the  property  to  his  wife,  Letltia 
Lander^  for  life,  with  remainder  to  bis 
daughter,  Louise  Lander,  in  fee  simple,  and 
that,  inasmuch  as  the  testator  did  not  make 
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any  inch  deed  as  he  refers  to,  giving  a 
life  estate  to  his  wife  and  the  remain- 
der In  fee  simple  to  bis  daughter,  Louise^ 
this  erroneous  recital  does  not  show  any 
purpose  on  the  part  of  Charles  W.  Lauder 
to  bequeath  or  devise  anything  by  the  will, 
and  that  his  Intention  can  only  be  ascer- 
tained by  resort  to  the  deed  referred  to. 
The  doctrine  thus  Invoked  by  appellants  Is 
announced  by  this  court  In  the  case  of  Hunt 
T.  Evans,  134  111.  496,  25  N.  B.  679,  11  L. 
B.  A.  185,  in  which  case  It  appeared  that 
Edwin  Evans,  the  testator,  made  a  will  and 
recited  therein  that  he  had  deeded  in  trust 
to  Williams  te  Plumb,  as  trustees,  certain 
lots  In  Streator,  La  Salle  county,  with  store 
buildings  on  them,  for  the  purpose  and  upon 
the  trust,  named  In  said  deed,  reserving  to 
himself  during  his  life  the  rents  of  the 
property,  and  apon  his  death  the  residue  to 
be  vested  to  a  certain  body  of  directors 
with  a  view  of  establishing  a  public  library 
for  the  use  of  the  inhabitants  of  Streator. 
No  deed  In  trust  to  Williams  &  Plumb,  as 
trustees,  conveying  the  property  to  establish 
a  public  library,  was  found,  notwithstanding 
the  redtal  in  the  will  that  such  a  deed 
bad  been  executed;  and  In  constming  the 
will  In  that  case  this  court  said  (page  501 
of  134  IlL,  page  580  of  25  N.  B.  [11  L.  E. 
A.  185}) :  "While  the  authorities  may  not  be 
entirely  harmonious,  we  think  the  decided 
weight  of  authority  establishes  the  doctrine 
that  where  the  recital  Is  to  the  effect  that 
the  testator  has  devised  something  In  an- 
other part  of  the  will,  when  in  fact  be  or 
she  has  not  done  so,  and  thus  the  recital 
turns  out  to  be  erroneous,  then  such  recital 
to  construed  to  show  a  purpose  and  intenp 
tic»  of  the  testator  to  devise  by  the  will, 
and  the  courts  cariy  out  such  purpose  and 
intent  to  devise  by  the  will,  and  give  such 
erroneous  recital  the  effect  of  a  devise  by 
Implication.  But  where  the  recital  in  the 
will 'to  to  the  effect  that  the  testator  has, 
by  some  instrument  other  than  the  will, 
given  to  a '  certain  person,  named  to  the 
recital,  property,  when  to  trbth  and  to  fact 
he  has  not  done  so,  such  an  erroneous  re- 
cital does  not  disclose  a  purpose  and  intent  , 
on  the  part  of  the  devisor  to  give  by  the 
will,  and  in  such  case '  resort  must  be  had 
to  the  other  instrument,  and  not  to  the  will, 
by  persons  interested.  Harris  v.  Harris, 
8  Eq.  Irish  Rep.  610,  to  a  leading  case  on 
tbe  subject  It  is  there  said :  'The  doctrine 
as  to  the  effect  of  erroneous  recitals  in  wills 
to  well  established,  namely,  that,  if  tbe  er- 
roneous redtal  to  a  testamentary  Instro- 
ment  be  of  a  gift  contained  in  that  instru- 
ment, tbe  recital  may  operate  as  being  in 
Itself  a  devise  or  bequest  by  implication  of 
that  very  property ;  but,  when  the  erroneous 
recital  refers  to  an  estate  created  by  another 
instrument,  that  recital  Cannot  operate  to 
create  an  estate  by  Implication.'  *  •  • 
Here  the  recital  has  no  reference  whatever 
to  a  gift  or  devtoe  created  by  or  uiider  the 


will,  but  it  refers  to  a  deed  of  trust,  a^ 
instrument  to  no  manner  connected  with  the 
will,  under  which  the  title  to  the  property 
passed ;  and,  under  tbe  rule  announced,  reli- 
ance cannot  be  placed  on  the  erroneous  re- 
cital to  the  will  to  pass  the  title  to  the 
property  to  the  persons  named  as  trustees 
in  that  recital.  •  •  •  The  fact  that 
Evans  may  have  made  a  deed,  to  and  by  which 
he  bad  conveyed  certain  property  in  trust, 
'  as  he  declared  to  the  will  he  had  done,  was 
not  a  devise  of  property  to  trust,  nor  could 
it  be  held  to  be  a  declaration  of  trust  signed 
by  him.  Tbe  clause  to  the  will  can  be  re- 
garded as  nothtog  more  than  a  mere  state- 
ment or  declaration  that  Edwin  Evans  bad 
by  a  certain  deed  conveyed  certato  prop- 
erty In  trust  But  tbe  evidence  that  a  trust 
bad  been  created  would  be  the  deed  itself, 
and  not  the  declaration  named  to  the  will." 
Applying  the  views  announced  to  Hunt 
V.  Erans,  supra,  to  the  case  at  bar,  appel- 
lants say  that  the  testator  In  section  1  refers 
to  a  deed  which  he  bad  executed,  giving  a 
life  estate  to  bto  wife  and  remainder  to 
fee  to  bto  daughter,  Louise,  that  this  deed 
is  in  no  manner  connected  with  tbe  will, 
and  that  under  the  rule  announced  no  reliance 
can  be  placed  upon  this  erroneous  recital 
to  the  will  to  pass  the  title  to  the  property 
to  the  appellees,  Letltla  and  Louise  Lander. 
In  other  words,  it  is  said  that  here  there 
Is  an  erroneous  recital  which  refers  to  an 
estate  created  by  another  Instrument,  and 
that  that  estate  cannot  operate  to  create 
an  estate  by  implication.  If  tbe  first  sen- 
tence of  section  1  of  the  will  now  under 
consideration  be  considered  by  itself,  tbe 
contention  of  appellants  would  be  correct 
The  fact  that  Charles  W.  Lander  may  have 
made  a  deed,  such  as  he  declares  In  his  will 
that  he  did  make,  was  not  a  devise  of  Hm 
property  in  question.  But  the  will  of  Charles 
W.  Lander  Is  different  from  the  will  referred 
to  to  Hunt  V.  Evans,  supra.  It  not  only 
contains  a  statement  that  tbe  testator  had 
theretofore  executed  the  deed  to  question, 
but  it  proceeds  in  the  third  sentence  of  sec- 
tion 1  to  'make  the  following  statement: 
'"Now  it  Is  my  will  that  she,  my  said  'wife, 
shall  have  and  take  ber  life  toterest  to 
said  'real  estate,  and  her  absolute  title  to 
said  personal  property  as  evidenced  by  said 
deeds  of  transfer,  as  and  for  her  full  share, 
interest,  and  dower  to  my  estate,  and  that 
our  said  daughter,  Louise  Lander,  shall 
have  and  take  her  said  residuary  Interest 
to  said  real  estate  as  her  full  share  to  my 
estate."  The  third  sentence  of  section  1, 
as  above  quoted,  to  something  more  than  a 
mere  declaration  that  a  deed  bad  been  ex- 
ecuted. It  to  a  statement  by  tbe  testator 
that  it  is  his  will,  then — at  tbe  time  when 
be  executed  bis  will — that  bis  'wife  should 
take  a  life  ^tate  and  bis  daughter  a  resid- 
uary estate  in  said  property  described  in 
section  1. '  It  is  not  necessary  here,  in  order 
to  establtoh  a  devise  by  the  testator,  to 
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rely  solely  and  exclusively  upon  the  first 
sentence  of  the  will ;  but  such  first  sentence 
must  be  construed  In  connection  with  the 
third  sentence,  and  In  our  opinion  the  latter, 
construed  with  the  former,  certainly  does 
devise  the  property  to  the  widow  and  the 
daughter,  Louise,  Independently  of  the  dec- 
laration as  to  the  deed  made  In  the  first 
sentence. 

Counsel  for  appellants  say  that  there  is 
an  Indefinlteness  In  the  description  of  the  prop- 
erty In  section  1.  The  first  sentence  of  sec- 
tion 1  refers  to  the  property  as  "the  grounds 
and  buildings  composing  my  livery  stable 
property  In  Bloomlngton,  111."  It  Is  con- 
ceded by  the  appellants  that  the  property 
thus  referred  to  Is  the  same  as  the  lots 
described  in  the  will  by  number  and  block. 
It  Is  not  necessary  that  an  estate  devised 
by  will  should  be  described  with  the  accu- 
racy necessary  In  the  case  ojC  a  deed.  Such 
descriptions  as  "all  the  property  I  possess," 
or  "the  residue  of  my  estate,"  or  "mountain 
lands,"  or  "uplands,"  have  been  held  suffi- 
cient to  pass  real  estate.  Page  on  Wills, 
S  488.  In  Boyd  v.  Strahan,  36  111.  355,  this 
court,  after  referring  to  the  familiar  rule 
that  In  the  Interpretation  of  wills  the  In- 
tention of  the  testator  must  govern  and  Is 
to  be  gathered  from  the  entire  will,  said 
(page  359) :  "There  is  no  other  class  of 
written  Instruments  known  to  the  law  in 
which  so  little  Importance  Is  to  be  attached 
to  the  technical  sense  of  language  In  com- 
parison with  that  sense  In  which  the  ap- 
parent object  of  the  vnrlter  Indicates  his 
words  to  have  been  used."  The  description 
of  the  property  in  the  will  in  the  case  at  bat 
as  the  "grounds  and  buildings  composing 
my  livery  stable  property  In  Bloomlngton, 
111.,"  is  sufficient  to  lead  to  a  definite  ascer- 
tainment of  the  particular  property  vrhich 
the  testator  had  In  his  mind;  and,  although 
the  first  sentence  of  the  will  does  not  dis- 
close any  purpose  on  the  part  of  the  testator 
to  make  a  devise,  yet  it  is  a  declaration 
that  he  had  conveyed  the  property  by  a 
deed,  and  the  property  therein  mentioned 
Is  referred  to  In  the  third  sentence  as  "said 
real  estate."  In  other  words,  the  first  sen- 
tence of  section  1,  though  not  a  devise,  but 
only  a  mere  declaration,  is  yet  properly  re- 
ferred to  in  the  third  sentence  of  section 
1  as  containing  a  description  of  the  prop- 
erty which  Is  devised  by  the  third  sentence 
of  said  section.  If  section  1,  when  all  Its  ' 
parts  are  construed  together,  had  amounted 
to  nothing  more  than  a  declaration  that  the 
testator  had  .previously  made  a  deed,  then, 
under  the  principle  announced  In  Hunt  v. 
Evans,  supra,  It  would  be  true  that  the 
testator  had  died  Intestate  as  to  the  prop- 
erty in  question,  and  a  bill  for  partition 
as  filed  by  the  appellants  would  properly 
lie.  But  In  the  view  we  take  of  the  will, 
that  the  third  sentence  of  It  does  amount 
to  a  devise  of  a  life  estate  to  the  widow 
and  of  a  remainder  to  the  daughter,  Louise, 


the  deceased  did  not  die  Intestate  as  to  this 
property.  It  passed  by  his  will  to  his  widow 
and  Ills  daughter,  Louise.  Accordingly  the 
court  below  decided  correctly  in  holding 
that  the  property  was  testate  property,  and 
in  dismissing  the  bill  and  overruling  the 
demurrer  to  the  cross-bill. 

For  the  reasons  above  stated,  the  decree 
of  the  circuit  court  of  McLean  county  Is 
affirmed. 

Decree  affirmed. 


(217  in.  309) 

COVER  V.  JAMES  et  aL 
(Supreme  Court  of  Illinois.    Oct  24,  1005.) 

1.  Dbed— Estate  Gbanted— Joint  Tenanct. 

Under  Hurd's  Rev.  St.  1903,  c.  30,  U  8. 
13,  a  deed  expressly  stating  that,  in  case  of  the 
death  of  either  of  the  grantees,  the  survivor 
sliall  have  the  whole  of  the  property,  limits  the 
estate  granted  to  both  jointly  for  life,  with  the 
right  to  survivorship. 

[Ed.  Note. — For  cases  in  point,  see  voh  10, 
Cent.  Dig.  Deeds,  SS  431,  433.] 

2.  Same. 

In  order  to  create  a  Joint  tenancy  by  deed, 
it  is  unnecessary  that  the  exact  words  of 
Hard's  Rev.  St.  1903,  c.  30,  {  5,  declaring  the 
estate  to  pass,  "not  in  tenancy  In  common,  but 
in  joint  tenancy,"  shall  be  used. 

3.  Same. 

A  deed  to  two  persons  of  certain  described 
premises,  providing  that  on  the  death  of  eithor 
of  them  "the  other  to  have  the  whole  property 
without  litigation,"  creates  a  joint  tenancy 
for  life  in  the  grantees,  with  remainder  in  fee 
simple  to  the  survivor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Gent  Dig.  Deeds,  §g  431,  433.] 

Appeal  from  Circuit  Oovrt,  Union  County ; 
Wm.  N.  Butler,  Judge. 

Bill  by  Bessie  Cover  against  Clark  James 
and  others.  Decree  for  defendants,  and  plaln- 
tilt  appeals.    Reversed. 

Appellant  Bessie  Cover,  a  minor,  by  ber 
legal  guardian,  filed  her  bill  in  the  circuit 
court  of  Union  county  against  appellees,  in 
which  she  sought  to  have  canceled,  set  aside, 
and  declared  null  and  void  a  certain  certifi- 
cate of  purchase  from  the  sheriff  of  Union 
county  to  the  appellee  Clark  James  covearing 
certain  lands  which  she  claimed  to  own,  and 
to  have  the  title  to  the  land  decreed  to  be  in 
her.  The  bill,  as  amended,  averred  that  Jeha 
B.  Cover,  father  of  appellant  In  his  lifetime 
was  the  owner  In  fee  of  certain  lands  therein 
described,  and  on  October  29,  1901,  he  and 
Ills  wife,  by  a  warranty  deed,  conveyed  said 
premises  to  their  children  A.  Ford  Cover  and 
the  appellant,  Bessie  Cover,  the  material 
parts  of  which  deed  are  as  follows:  "This 
Indenture  wltnesseth :  That  the  grantors,  Jehn 
R.  Cover  and  Josie  Cover,  his  wife,  of  the 
city  of  Anna,  in  the  county  of  Union,  and 
state  of  Illinois,  for  and  in  consideration  of 
the  sum  of  $2,400  in  h^nd  paid,  convey  and 
warrant  to  A.  Ford  Cover  and  Bessie  Covw. 
of  the  city  of  Anna,  county  of  Union,  and 
state  of  Uiinols,  the  following  described  real 
estate,  to  wit:  »  •  •  Heyebjr  r^eftslng 
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and  waiving  all  rights  and«r  and  by  virtue  of 
the  homestead  exemption  laws  of  this  state. 
In  case  of  the  death  of  either  A.  Ford  Cover 
or  Bessie  Cover,  the  other  to  have  the  whole 
of  said  property  without  litigation."  The  bill 
further  averred  that  the  grantors  meant  and 
intended  by  said  deed  to  make  said  grantees 
Joint  tenants,  with  the  right  of  survivorship, 
and  that  the  effect  of  said  deed  in  law  and 
equity  was  to  make  said  grantees  joint  ten- 
ants and  to  convey  a  contingent  remainder 
in  them  to  the  survivor ;  that  on  June  1, 1902, 
the  grantees  went  into  possession  of  the  prem- 
ises under  said  deed,  and  the  said  Bessie 
Cover  is  now  in  the  actual  possession  thereof 
and  has  paid  all  taxes  due  thereon ;  that  the 
said  Jehu  E.  Cover  left  surviving  him  his 
widow,  Josle  Cover,  and  Charles  Cover,  Jessie 
Stokes,  Dollie  Culley,  A.  Ford  Cover,  and 
Bessie  Cover,  his  only  heirs  at  law ;  that  on 
July  1,  1904,  A.  Ford  Cover  died,  leaving  as 
his  heirs  at  law  Josle  Cover,  Bessie  Cover, 
Jessie  Stokes,  Charles  Cover,  and  Dollie  Cul- 
ley; that  on  May  1,  1902,  the  said  Clark 
James,  one  of  the  appellees,  obtained  a  judg- 
ment against  Dollie  Culley,  and  caused  execu- 
tion to  be  levied  by  the  sheriff  of  Union  coun- 
ty upon  her  alleged  interest  in  the  said  lands, 
which  were  sold  on  October  24,  1904,  to  Clark 
James,  and  a  certificate  of  purchase  issued 
therefor ;  that  the  said  Jessie  Stokes.  Charles 
Cover,  and  Dollie  Culley  claim  some  interest 
in  said  lands  as  heirs  of  A.  Ford  Cover ;  that 
the  certificate  of  purchase  is  a  cloud  upon 
the  title  of  Bessie  Cover  in  said  premises,  and 
the  claim  of  the  other  heirs  tends  to  depreci- 
ate the  value  of  said  land.  The  prayer  of 
the  bill  is  that  the  certificate  of  purchase  be 
set  aside  and  declared  void  as  against  the 
said  Bessie  Cover  and  as  a  cloud  upon  her 
title,  and  that  tiie  same  be  delivered  up  and 
canceled,  and  that  the  title  of  said  land  be  de- 
creed to  be  in  the  said  Bessie  Cover.  The  ap- 
pellee Clark  James  filed  his  general  and  spe- 
cial demurrer  to  said  bill,  and  the  other  ap- 
pellees, Charles  Cover,  Jessie  Stokes,  and 
Dollie  Culley,  filed  their  cross-bill,  alleging 
that  the  deed  of  conveyance  to  A.  Ford  Cover 
and  Bessie  Cov^  was  not  in  joint  tenancy, 
but  as  tenants  in  common,  and  that  complain- 
ants in  the  cross-bill  were  the  heirs  of  the 
said  A.  Ford  Cover,  and  prayed  partition  of 
the  premises.  The  demurrer  to  the  original 
bill  as  amended  was  sustained;  and,  appel- 
lant electing  to  stand  by  her  bill,  the  same 
was  dismissed  for  want  of  equity.  A  motion 
was  then  made  by  appellant  to  strike  the 
cross-bill  from  the  files,  which  motion  was 
overruled,  and  an  appeal  has  been  prosecuted 
to  this  court 

James  Llngle  and  A.  Key  Sessions,  for  ap- 
pellant. William  D.  Lyerle  and  Taylor  Dodd, 
(or  appellees. 

WILKIN,  J.,  (after  stating  the  facts) .  The 
decirion  of  the  case  depends  upon  the  proper 
coDstructlon  to  be  placed  on  the  deed  from 
Jeba  B.  Cover,  to  A.  Ford  Cover  and  Bessie 


Cover.  The  contention  of  counsel  for  the  ap- 
pellant is  that  the  deed  conveyed  the  property 
therein  mentioned  to  the  grantees  as  joint 
tenants  for  life,  with  the  remainder  to  the 
survivor  of  them,  or  to  convey  a  contingent 
remainder  to  the  survivQr,  and  therefore  all 
right,  title,  and  interest  in  the  said  A.  Ford 
Cover  ceased  upon  his  death.  He  died  before 
the  levy  and  the  sale  under  which  the  appellee 
James  claims,  and,  if  appellant's  position  is- 
correct,  he  took  nothing  by  the  purchase,  and 
bis  certificate  of  sale  should  have  been  set 
aside ;  also,  if  A.  Ford  Cover  took  but  a  life 
estate,  nothing  descended  to  his  heirs,  and  the 
motion  of  appellant  to  strike  their  cross-bill 
from  the  flies  should  have  been  sustained. 
On  the  other  hand,  it  Is  insisted  on  behalf  of 
the  appellees  that  said  deed  conveyed  to 
the  grantees  the  estate  In  fee  simple  as  ten- 
ants in  common,  and  therefore  the  undivided 
one-half  of  the  same,  upon  the  death  of  A. 
Ford  Cover,  descended  to  his  heirs,  and  the 
interest  of  Dollie  Culley,  one  of  such  heirs, 
was  subject  to  levy  and  sale  on  the  judgment 
of  said  Clark  James.  Section  13,  c.  30,  p. 
441,  of  Hurd's  Revised  Statutes  of  1903,  pro- 
vides that  "every  estate  in  lands  which  shall 
be  granted,  conveyed  or  devised,  although 
other  words  heretofore  necessary  to  transfer 
an  estate  of  Inheritance  be  not  added,  shall 
be  deemed  a  fee-simple  estate  of  inheritance. 
If  a  less  estate  be  not  limited  by  express 
words  or  do  not  appear  to  have  been  granted, 
conveyed  or  devised  by  construction  or  opera- 
tion of  law."  Here  the  deed  does  expressly 
state  that  in  case  of  the  death  of  either  of 
the  grantees  the  survivor  shall  have  the 
whole  of  the  property,  "thus  clearly  limiting 
the  estate  granted  to  both  jointly  for  life, 
with  the  right  of  survivorship. 

It  is  insisted,  however,  by  counsel  for  ap- 
pellees that  this  last  provision  cannot  be 
given  effect,  because  it  does  not  appear  in 
the  granting  clause  of  the  deed,  or,  as  is 
said,  does  appear  in  the  habendum;  and 
reliance  is'  placed  upon  the  case  of  Palmer 
V.  Cook,  159  111.  300,  42  N.  B.  796,  50  Am. 
St.  Rep.  165.  In  that  case  a  deed  somewhat 
similar  to  the  one  now  before  the  court  was 
construed  as  conveying  the  fee-simple  title 
to  the  grantees,  and  it  was  held  that  the 
expression,  "in  case  either  of  the  grantees 
dies  without  an  heir,  her  Interest  to  revert 
to  the  survivor,"  was  an  attempt  to  mount 
a  fee  upon  a  fee,  and  was  therefore  void. 
The  granting  clause  of  that  deed  was  held  to 
convey  the  fee-simple  title  under  the  pro- 
visions of  section  9  of  chapter  30,  supra. 
If  a  fee-simple  title  was  in  fact  granted,  it 
is  clear  that  that  estate  could  not  be  limited 
or  qualified  by  the  subsequent  language. 
Merely  because  the  deed  was  substantially 
in  tlie  form  prescribed  by  section  9,  however, 
a  fee-simple '  title  was  not  necessarily  con- 
veyed. That  section  prescribes  the  form  of 
the  deed,  and  provides  that  every  deed  sub- 
stantially in  that  form  shall  be  deemed  and 
held  to  be  a  cgnveyauce  in  fee  simple  to  the 
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grantee,  etc.;  but  It  must  be  coAstrued  In 
connection  with  -section  18,  snpra,  under 
whlcb.  If  a  less  estate  be  limited  by  express 
words,  or  appear  to  have  been  granted,  con- 
veyed, or  devised  by  construction  or  opera- 
tion of  law,  the  conveyance,  not  using  words 
heretofore  necessary  to  transfer  an  estate 
of  Inheritance,  shall  not  be  deemed  to  convey 
a  fee-simple  estate. 

In  Rlggln  V.  Love,  72  III.  553,  a  deed  from 
Erastus  Wheeler  and  Julia  A.  Wheeler,  his 
wife,  was  executed  to  Eliza  McGllton,  the 
language  of  which  was :  "That  the  said 
parties  of  the  first  part,  for  and  In  con- 
sideration of  •  •  •  have  granted,  bar- 
gained, sold,  and  conveyed,  and  by  these 
presents  do  grant,  bargain,  sell,  and  convey, 
unto  the  said  party  of  the  second  part  the 
following  described  real  estate,  to  wit: 
[Then  follows  the  description  of  the  proper- 
ty.] To  have  and  to  hold  the  said  above- 
granted  premises  to  the  said  Eliza  McGllton 
during  her  natural  life,  and  at  her  death  the 
same  Is  by  these  presents  conveyed  and  con- 
firmed absolutely  unto  her  husband,  Andrew 
McGllton,  of  •  *  •;  and  In  case  of  the 
death  of  him,  the  said  husband,  Andrew  Mc- 
Gllton, before  that  of  her,  the  said  Eliza 
McGllton,  then  by  these  presents  the  said 
aforedescrlbed  real  estate  Is  conveyed  and 
confirmed  absolutely  unto  the  heirs  at  law 
of  him,  the  said  Andrew  McGllton,  subject 
only  to  the  lawful  claims  of  her,  the  said 
Eliza  McGllton,  as  aforesaid."  It  was  there 
Insisted  by  the  appellants  that  the  deed 
vested  a  fee-simple  estate  in  the  property  de- 
scribed In  the  grantee,  Eliza  McGllton; 
their  contention  being  that  the  granting 
clause  in  the  deed  conveyed  the  estate  to 
Eliza  McGllton  without  limitation  or  quali- 
fication, which  under  the  statute  of  convey- 
ance was  suflldent  to  convey  the  fee,  al- 
though words  which  at  common  law  were 
necessary  for  that  purpose  were  not  added, 
and  therefore  the  words  in  the  habendum 
clause  were  repugnant  to  the  grant  and  void. 
But  we  held  that  while  the  habendum  clause 
in  the  deed  could  not  perform  the  office  of 
divesting  the  estate  already  granted,  and 
would  be  void  If  repugnant  to  that  estate, 
still,  where  no  estate  Is  mentioned  in  the 
granting  clause,  the  habendum  becomes  ef- 
fective to  declare  the  intention,  and  will 
rebut  any  implication  which  would  other- 
wise arise  from  the  omission  In  this  respect 
In  the  granting  clause,  and  that  the  deed, 
taken  as  a  whole,  conveyed  but  a  life  estate 
in  Eliza  McGlItoa  The  Rlggln  Case  was 
followed  in  Welch  v.  Welch,  183  IH.  237, 
55  N.  E.  684.  There  a  father  had  conveyed 
to  his  daughter.  In  consideration  of  $12,000, 
certain  property.  The  granting  clause  used 
the  words  "convQr  and  warrant,"  with  the 
habendum,  "to  have  and  to  bold  to  the  said 
Susan  Brown  for  and  during  the  term  Of  her 
natural  life,  •  •  •  with  remainder  to 
the  heirs  of  her  body  and  their  assigns,  for- 
ever.''   She  claimed  that  the  conveyanoewas 


to  her  In  fee,  but  the  court  sustained  a  de- 
murrer to  her  blU  and  dismissed  the  same 
at  her  costs.  She  contended.  Upon  appeal 
to  this  court,  that  the  words  "convey  and 
warrant"  passed  an  estate  In  fee  simple, 
and  that  the  attempted  limitation  of  her  es- 
tate by  the  habendum  clause  was  void,  as 
being  repugnant  to  the  estate  therein  before 
conveyed,  and  insisted  that  that  portion  of 
the  deed  should  be  removed  as  a  cloud  upon 
her  title.  We  held  against  that  contentlcm, 
citing  and  quoting  at  length  from  the  case  of 
Rlggln  V.  Love,  supra. 

The  contention  is  that  under  this  atatute 
a  Joint  tenancy  can  only  be  created  by  ex- 
press language  In  a  deed  that  the  estate  Is 
not  to  pass  in  tenancy  In  common,  but  In 
Joint  tenancy ;  in  other  words,  that  the  deed 
must  use  the  express  language  of  section  5 
of  chapter  30,'  In  order  to  be  eflfectlve  as  a 
conveyance  In  Joint  tenancy.  ^  It  Is  true  that 
estates  in  Joint  tenancy  are  "not  favored  by 
our  statute,  as  they  were  at  common  law; 
but  we  do  not  understand  that  the  strictness 
insisted  upon  by  counsel  has  been  required. 
Slater  v.  Gruger,  165  111.  329,  46  N.  E.  235; 
Mustain  V.  Gardner,  203  111.  284,  67  N.  B.  779. 
In  our  view  of  the  case,  however.  It  is  not 
necessary  to  hold  that  a  Joint  tenancy  was 
created  by  the  deed  In  question  in  order  to 
give  effect  to  the  intention  of  the  grantor. 
That  the  position  of  counsel  for  appellee  and 
the  decision  of  the  court  below  do  violence 
to  his  expressed  intention  must  be  conceded, 
in  Mittel  V.  Karl,  133  111.  65.  24  N.  E.  658, 
8  L.  R.  A.  655,  a  warranty  deed  by  John  Mit- 
tel conveyed  premises  to  "Maria  Jobst  and 
Michael  Jobst,  her  husband,  and  'the  sur- 
vivor of  them.  In  her  or  his  own  right'" 
In  construing  that  deed,  after  holding  that 
the  words  "the  survivor  of  them,"  etc.,  could 
not  be  Ignored,  we  say  (page  68  of  133  111, 
page  554  of  24  N.  E.  [8  L.  R.  A.  665])  : 
"These  words  were  placed  In  the  deed  by  the 
contracting  parties  tor  a  purpose,  and  they 
cannot  arbitrarily  be  rejected.  In  the  con- 
struction of  written  contracts.  It  is  the  duty 
of  the  court  to  ascertain  the  Intention  of 
the  parties,  and  the  Intention,  when  ascer- 
tained, must  control ;  but  in  arriving  at  the 
Intention  effect  must  be  given  to  each  clause, 
word,  or  term  employed  by  tiie  party,  re- 
jecting none  as  meaningless  or  surplusage" 
—citing  Lehndorf  v.  Cope,  122  111.  817,  13 
N.  E.  505.  And,  after  discussing  the  ques- 
tion as  to  whether  that  deed  conveyed  an 
estate  in  Joint  tenancy,  we  further  said  (page 
70  of  133  IlL,  page  555  of  24  N.  B.  [8  L.  R. 
A.  655]) :  "We  think  the  language  of  the 
deed,  ■  when  properly  understood,  will  admit 
of  but  one  construction,  and  that  la  that 
the  premises  were  conveyed  to  Maria  and 
Michael  Jobst  for  life,  with  a  contingent 
remainder  in  fee  to  the  survivor.  By  the 
language  of  the  grant  to  'Michael  Jobst  and 
Maria  Jobst,  and  the  survivor  of  them.  Da 
his  or  her  own  right,'  it  was  doubtless  in- 
tended  that  the  ony,.|v|g^8Ho»l^^|l^ 
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flbonid  take  only  a  life  estate  In  tbe  premi- 
ses, with  the  remainder  In  fee  to  tbe  snrviT- 
or  and  his  heirs."  The  authorities  dted 
In  support  of  this  position,  as  well  as  tbe 
reasoning  of  the  learned  Judge  who  wrote 
tbe  opinion,  fully  supported  it  It  is  there 
farther  said:  "There  is  no  way  in  which 
it  can  be  held  that  Jobst  and  his  wife  took 
the  fee  as  tenants  in  common  without  re- 
jecting the  clause  in  the  deed  proyldlng  that 
the.surriTor  should  take  tbe  fee,  and  we  are 
aware  of  no  role  of  Gonstruction  under  wlilch 
that  can  be  done;  As  is  said  In  Biggin  v. 
Love,  72  in.  563,  a  constroctlon  which  re- 
quires ns  to  reject  an  entire  clause  of  the 
deed  is  not  to  be  admitted,  except  from  un- 
avoidable necessity ;  but  the  intention  of  the 
parties,  as  manifested  by  the  language  em- 
ployed In  the  deed,  should,  so  far  as  practi- 
cable, be  carried  Into  tf  ect"  So  In  this  case, 
whether  the  father  understood  tbe  difference 
between  the  estates  In  Joint  tenancy  and 
tenancy  in  common  or  not,  he  manifestly  did 
nnderstand  what  his  desire  was — that  is, 
that  the  surrlror  of  his  children,  the  gran- 
tees, should  have  the  entire  estate — and  un- 
der the  rule  announced  In  Mlttel  v.  Karl 
there  Is  no  difficulty  in  giving  effect  to  that 
intention. 

We  think  tlie  court  below  was  in  error 
In  holding  that  A.  Ford  Cover  and  Bessie 
Cover  took  the  estate  as  tenants  in  common, 
and  In  sustaining  the  demurrer  to  the  bill 
of  the  appellant,  Bessie  Cover.  Under  the 
views  here  expressed  It  is  clear  that  the 
complainants'  in  the  cross-blll  were  entitled 
to  no  relief  under  the  same,  and  whether, 
technically,  the  motion  to  strike  It  from  the 
flies  was  proper  or  not  is  unimportant 

The  decree  of  tlie  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  that 
court,  with  directions  to  proceed  In  conformi- 
ty with  the  views  herein  expressed. 

BeverBed  and  remanded. 

(m  m.sn) 

TEI-CITT   BT.   CO.   v.   GOULD. 
(Supreme  Conrt  of  Illinois.    Oct  24,  1905.) 

1.  Caxkixbs— DiLiexNCE  Rxqttibed. 

A  street  railway  company  must  use  all 
that  care  and  vigilance  for  the  protection  of  its 
passengers  consistent  with  the  practical  opera- 
tion of  its  nmd. 

[Ed.  Note.— For  cases  In  point,  see  vol.  0, 
Cent  Dig.  Carrleis.  H  1089,  116&] 

2.  Save. 

An  instmction  as  to  the  care  required  of  a 
carrier  is  erroneous  which  does  not  require  it  to 
be  "consistent  with  the  practical  operation  of 
tbe  road;*' 

lEH.  Note. — ^For  cases  In  point  see  voL  0, 
Cent  Dig.  Carriers,  §  1327.] 

3.  TBiAtr—IwsTBtJCTiONS—B VI DENCB- Weight. 

An  Instruction  that  the  testimony  of  one 
credible  witness  may  be  entitled  to  more  weight 
than  the  testimony  of  many  others,  if  the  jury 
has  reason  to  believe  that  such  other  witnesses 
were  mistaken  in  their  testimony,  or  knowingly 
testifled' untruthfully  and  are  not  corroborated. 
Is  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.  46, 
rent  Dig.  Trial,  i  642.] 


Appeal  from  AppeUate  Court,  Second 
District 

Action  by  M.  A.  Gould  against  the  Tri- 
Clty  Ballway  Company.  Judgment  tor 
plaintiff  was  affirmed  by  the  Appellate 
Court   and   defendant  appeals.     Beversed. 

This  Is  an  action  on  the  case,  brought 
In  the  circuit  court  of  Rock  Island  county 
by  appellee  against  appellant  to  recover 
damages  alleged  to  have  been  suffered  by 
appellee  on  account  of  being  put  or  thrown 
off  of  one  of  appellant's  cars  by  a  conductor 
in  the  service  of  appellant  The  ejection  of 
appellee  from  the  car  took  place  on  June  27, 
1902,  at  about  11  o'clock  In  the  night,  which 
was  dark  and  rainy.  The  declaration  con- 
sisted of  one  count  only,  to  which  the  plea 
of  the  general  issue  was  filed.  The  cause 
has  been  tried  twice;  the  first  time  at  the 
September  term,  1903.  of  the  circuit  court 
of  Rock  Island  county,  when  a  verdict  was 
rendered  in  favor  of  appellee  for  $1,550.  A 
new  trial  was  granted.  The  second  '  trial 
took  place  at  the  January  term,  1904,  and 
verdict  was  rendered  against  appellant  for 
$1,100;  and,  motion  for  new  trial  having 
been  overruled,  judgment  was  entered  for 
the  latter  amount  From  this  judgment  an 
appeal  was  taken  to  the  Appellate  Court, 
which  has  affirmed  the  judgment:  and  this 
appeal  is  prosecuted  from  such  judgment  of 
affirmance. 

Appelleel^  a  civil  engineer  by  profession, 
and  on  June  27,  1902,  serving  a  third  term 
as  county  surveyor,  was  at  that  time  about 
71  years  old,  and  had  an  office  In  the  court- 
house in  Rock  Island.  About  9  o'clock  on 
the  evening  of  June  27,  1902,  he  left  his 
office,  got  a  lunch,  stopped  at  a  saloon,  and 
played  a  couple  of  games  of  cards,  drank 
one  glass  of  whisky,  and  boarded  a  car  of 
appellant  to  go  to  bis  ^home  In  MoIIne. 
When  he  boarded  the  car.  It  was  about  10 :30 
o'clock  at  night  Appellant's  line  of  railway 
Is  operated  by  electric  power  between  the 
cities  of  Mollne  and  Rock  Island,  the  munici- 
pal limits  of  which  two  cities  adjoin.  Mo- 
lina lies  east  of  Bock  Island.  The  car  was 
an  open  one,  with  a  running  board  or  foot- 
board on  each  side,  from  which  passenger* 
got  on  and  off  the  car,  and  on  which  the 
conductor  passed  to  and  fro  to  collect  fares. 
When  the  car  reached  Tenth  street  In  Mo- 
llne, appellee  says  that  he  thought  they  had 
jfeached  Fifteenth  street,  where  he  had  t» 
make  a  transfer.  The  night  being  daiic. 
he  opened  the  curtain  of  the  car  to  see 
whether  It  was  at  or  near  Fifteenth  street 
and  stepped  his  right  foot  on  the  footboard 
to  look  around  and  see  where  he  was.  He 
says  that  at  that  time  the  conductor  of  the 
car  came  along  and  gave  bim  a  violent  push 
on  the  breast  that  sent  him  back  to  bis 
seat  and  told  him  to  get  back  In  the  car 
Tfhere  be  belonged.  The  conductor  passed 
a  seat  or  two  ahead,  and  on  bis  return  to 
the  rear  of  the  car  appellee  called  the  con- 
ductor a  "brute,"  a  "stinker,"  and,  he  pre- 


iU 


75  NOBTHBASTBBN  aBPOBTBB. 


(PL 


axuaen,  a  "damned  fool."  He  says  he  was 
angry  for  being  pusbed  back.  The  conduct- 
or told  him:  "Dry  up,  or  I  will  throw  you 
off."  Appellee  replied :  "Tou  had  better  try 
that,  you  damn  fool."  At  that  time  appellee 
was  sitting  facing  the  car  with  his  hands 
down  and  bent  forward,  when  Souders,  the 
conductor,  grabbed  him  by  the  neck  and 
collar  and  threw  him  off.  When  be  was 
thrown  from  the  car,  he  alighted  on  his 
hip  on  the  brick  pavement  about  4  feet  from 
the  car.  There  was  evidence  tending  to 
show  that  force  enough  was  used  to  tear 
bis  collar  and  necktie,  and  to  tear  his  coat 
and  throw  off  one  of  his  oxford  shoes.  Ap- 
pellee says  that  at  that  time  the  car  was  in 
motion  and  running  4  or  5  miles  an  hour, 
and,  when  he  got  up  from  the  ground,  it 
was  200  feet  away.  The  conductor,  Sou- 
ders, and  the  witness  Sand,  who  was  a 
passenger  on  the  car,  both  testify  that  ap- 
pellee used  profane  and  Indecent  language, 
bat  differ  as  to  the  language  used.  Sand 
says  tbat,  when  appellee  was  thrown  off 
the  car,  "the  car  was  very  near  stopped." 
Souders,  the  conductor,  and  Holtz,  the  mo- 
torman,  say  that  the  car,  at  the  time  of 
the  ejection  of  appellee,  had  stopped.  The 
motorman  beard  none  of  the  conversation 
between  the  conductor  and  appellee. 

The  Appellate  Court,  in  their  opinion,  say : 
"There  is  a  conflict  in  the  testimony  re- 
specting the  occurrences  which  immediately 
followed;  but  the  testimony  of  appellee, 
which  is  corroborated  to  some  extent.  Is 
to  the  effect  tbat  appellee  resented  the  ac- 
tion of  the  conductor  by  calling  him  a 
'brute,'  a  'stinker,'  and  a  'damned  fool.' 
The  conductor  then  ordered  appellee  to  dry 
up,  or  be  would  throw  him  off.  While  the 
witnesses  do  not  agree  as  to  the  language 
used  by  appellee  to  the  conductor,  yet  there 
Is  no  serious  conflict  in  the  testimony  con- 
cerning what  the  conductor  did.  He  took 
bold  of  appellee  by  the  neck  and  collar, 
and  threw  him  off  the  car.  Appellee  fell 
on  his  hip,  and  received  the  injuries  com- 
plained of.  *  •  •  The  car  was  an  open 
one,  with  curtains  drawn  down.  Appellee 
was  in  a  seat  alone." 

The  second  Instruction  given  tor  the  ap- 
pellee by  the  trial  court  is  as  follows:  "If 
the  Jury  believe  from  the  evidence  that  the 
defendant  was  engaged  in  the  business  of 
■  transporting  passengers  for  hire  upon  a 
street  railroad  operated  by  it,  then  the  law 
denominates  the  defendant  a  common  carrier 
of  passengers.  And  if  the  jury  believe  from 
the  evidence  that  the  plaintiff  was  a  pas- 
senger on  board  the  car  of  defendant,  as 
charged  in  the  declaration,  then,  while  he 
was  such  passenger,  the  defendant,  through 
Its  servants  In  charge  of  such  car,  was  re- 
quired to  do  all  that  human  care,  vigilance, 
and  foresight  could  reasonably  do,  in  view 
of  the  character  and  mode  of  conveyance 
adopted,  to  safely  carry  him  as  such  pas- 


senger; and  if  the  Jury  believe  from  the 
evidence  that  while  he,  the  plaintiff,  was 
such  passenger  on  said  car,  he  was  unlaw- 
fully assaulted  and  afterwards  unlawfully 
thrown  off  said  car,  while  the  same  was  in 
motion,  by  the  conductor  of  said  car,  and 
was  injured  thereby,  then  the  defendant 
company  is  in  law  liable  to  the  plaintiff 
In  damages  for  such  act" 

The  seventh  Instruction  ^ven  by  the  court 
for  the  appellee  Is  as  follows:  "The  court 
Instructs  the  jwy  that  while  In  this  case  the 
plaintiff,  in  order  to  recover,  must  prove  his 
case  by  a  preponderance  of  the  evidence,  yet 
the  word  'preponderance'  only  means  the 
greater  weight;  and  this  weight  is  not  to  be 
determined  solely  by  the  number  of  witnesses 
testifying  to  a  given  point  or  fact,  but  the 
preponderance  of  the  evidence  is  to  be  deter- 
mined by  the  jury  from  all  the  facts  and  cir- 
cumstances In  evidence,  and  the  credibility 
of  the  witnesses  as  well;  tbat  the  testimony 
of  one  credible  witness  may  be  entitled  to 
more  weight  than  the  testimony  of  many 
others,  if,  as  to  those  other  witnesses,  yon 
have  reason  to  believe,  and  do  believe,  from 
the  evidence  and  all  the  facts  before  you, 
that  such  other  witnesses  are  mistaken  in 
their  testimony,  or  have  knowingly  testified 
untruthfully,  and  are  not  corroborated  by 
other  credible  witnesses,  or  by  facta  or  cir- 
cumstances proven  in  the  case." 

Jackson,  Hurst  &  Stafford,  for  appellant 
J.  T.  &  S.  R.  Kenworthy,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facta). 
The  judgments  in  this  case  must  be  revers^ 
for  error  in  giving  the  second  and  seventh 
instructions,  given  for  appellee,  as  the  same 
are  set  forth  In  the  statement  preceding  this 
opinion.  The  second  instruction  is  erro- 
neous, because  it  does  not  limit  the  degree  of 
care  required  of  the  carrier  to  such  care  as  is 
consistent  with  the  practical  operation  of  the 
road.  In  other  words,  tbat  part  of  the  second 
Instmction,  which  told  the  jury  that  "the 
defendant,  through  Its  servants  In  charge 
of  such  car,  was  required  to  do  all  that 
human  care,  vigilance,  and  foresight  could 
reasonably  do,  in  view  of  the  character  and 
mode  of  conveyance  adopted,  to  safely  cany 
him  as  such  passenger,"  should  have  read  as 
follows:  "The  defendant,  through  its  serv- 
ants in  charge  of  such  car,  was  required  to 
do  all  that  human  care,  vigilance,  and  fore- 
sight could  reasonably  do.  In  view  of  the 
character  and  mode  of  conveyance  adopted, 
and  consistently  with  the  practical  operation 
of  the  road,  to  safely  carry  him  as  such 
passenger."  Such  was  the  holding  of  this 
court  in  North  Chicago  Street  Railroad  Co. 
V.  Polkey,  208  111.  225,  67  N.  E.  793..  The 
seventh  instruction  was  condemned  in  Keller 
V.  Hansen,  14  111.  App.  640,  and  Johnson  y. 
Farrell,  215  111.  542,  74  N.  E.  760. 

The  judgments  of  the  circuit  and  appellate 
courts  are  reversed,  and  the  cause  Is  remand- 
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ed  to  the  former  cotirt  for  further  proceedings 
not  Inconsistent  with  the  views  herein  ex- 
pressed. 
BcTersed  and  remanded. 


;21T  111.  3S2) 

WEST  CHICAGO  ST.  E.  CO.  r.  SCHUIZ. 
(Supreme  Conrt  of  Illinois.    Oct  24,  1905.) 

1.  Neolioence— Tbiai/— DiiuccTiRa  Yxbdici. 

In  an  action  for  personal  Injaries,  where 
the  evidence  is  conflicting  as  to  how  the  injury 
occurred,  it  is  error  to  direct  a  verdict. 

[EM.  Note. — For  cases  in  point,  see  vol.  87, 
Coit.  Dig.  Negligence,  SS  277-286.] 

2.  Tbiali—Instbuctions. 

If  an  instruction  is  correct  so  .far  as  it 
goes,  and  does  not  assume  to  point  out  all  the 
elements  necessary  to  a  recovery,  it  may  be  suii- 
plemented  by  other  instructions. 

3.  Stbeet  Raii-boad»— Ooixisioh  with  Wag- 
on— Case  Requibed. 

In  an  action  for  injuries  caused  by  col- 
lision with  defendant's  street  car,  an  instruction 
that  a  street  railway  company  is  chargeable 
with  notice  that  the  pnblic  may  lawfully  use 
the  entire  street,  and  that  it  must  employ  due 
care  to  avoid  injuiy  to  persons  usin^  that  part 
of  the  street  occupied  by  its  tracks,  is  not  mis- 
leading in  failing  to  charge  that  such  persons 
must  exercise  due  care  for  their  own  safety, 
where  other  instructions  folly  covered  that 
phase  of  the  case. 

Appeal  from  Appellate  Court,  First  District 
Action  by  John  Schuiz  against  the  West 
Chicago  Street  Railroad  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Ap- 
pellate Court,  and  defendant  appeals.  Af- 
flrmed. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellant  Frank 
F.  Arlng,  Theodore  Q.  Case,  and  John  T. 
Murray  (A.  W.  Browne,  of  counsel),  for 
appellee. 

HAND,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District,  affirming  a  judgment  of  the  circuit 
court  of  Cook  county  for  the  sum  of  ^,B00 
in  favor  of  the  appellee  for  a  personal  injury 
alleged  to  have  been  sustained  by  him  by 
reason  of  the  negligence  of  the  appellant 
The  declaration  alleged,  in  substance,  that 
while  the  plaintiff  was  riding  on  a  wagon 
on  Bine  Island  avenue,  in  the  dty  of  Chicago, 
and  while  he  was  ex^-clslng  due  care  and  dili- 
gence for  his  own  safety,  the  defendant  by 
Its  servants,  carelessly  and  negligently  drove 
a  train  of  street  cars  with  great  force  and 
violence  against  the  said  wagon,  whereby 
the  same  was  overturned  and  the  plaintiff  was 
thrown  to  tbe  ground  and  permanently  in- 
jured. 

The  first  contention  made  by  the  appellant 
Is  that  the  trial  court  erred  In  declining  to 
take  the  case  from  tbe  jury  upon  Its  motion 
at  tbe  close  of  all  tbe  evidence.  The  evi- 
dence introdaced  on  the  part  of  tbe  plaintiff 
tended  to  show  that  be,  in  company  with  one 
John  Walsh,  was  riding  in  a  wagon  drawn 
by  two  horses  In  a  southweet^ly  direction 


on  Blue  Island  avenue,  In  the  dty  of  Chicago; 
that  the  appellant  has  two  lines  of  street  car 
tracks  In  said  avenue;  that  the  team  and 
wagon  were  upon  the  west  track;  that  when 
near  Hastings  street  which  crosses  Blue 
Island  avenue,  appellee  looked  back  and  saw 
a  train  of  cars,  consisting  of  a  grip  car  and 
a  trailer,  upon  said  west  track,  some  300  feet 
distant  approaCbing  at  a  high  rate  of  speed; 
that  when  the  train  was  about  100  feet  from 
him  be  started  to  turn  the  team  from  tbe 
street  car  track  to  tbe  west  side  of  tbe  street; 
that  before  the  wagon  left  the  track  he  was 
overtaken  by  said  train,  and  the  train  struck 
the  wagon,  which  was  loaded  -with  about  500 
pounds  of  iron  rods  about  12  feet  in  length, 
and  it  was  overturned,  and  the  end  of  one 
of  said  iron  rods  was  forced  through  tbe  left 
foot  of  appellee.  The  testimony  of  the  ap- 
pellant tended  to  show  that  the  team  and 
wagon  driven  by  the  appellee  were  standing 
upon  the  west  side  of  said  Blue  Island  av- 
enue, near  the  curb ;  that  as  the  train  of  ap- 
pellant approached  the  team,  two  women, 
with  a  horse  and  buggy,  who  were  immedi- 
ately in  front  of  the  team,  started  to  drive 
across  the  track  in  front  of  the  approaching 
train;  that  the  gxlpman  sounded  the  gong, 
which  frightened  the  horse  attached  to  the 
buggy,  whereupon  It  backed  against  the 
team,  which  caused  the  team  to  back,  and 
tbe  Iron  rods,  which  projected  over  the  rear 
end  of  tbe  wagon  some  3  feet  came  In  con- 
tact with  the  rear  car,  and  before  the  train 
could  be  stopped  the  wagon  was  overturned 
and  appellee  injured.  It  vtIH  be  seen  there 
was  a  direct  conffict  in  the  testimony  as  to 
tbe  manner  in  wblch  the  Injury  occurred,  and 
the  trial  court  npon  motion  for  a  directed 
verdict  could  not  as  a  matter  of  law  deter- 
mine that  there  could  be  no  recovery,  as  it 
Is  apparent  If  the  servants  of  appellant  In 
the  daytime  and  without  excuse,  drove  said 
train  at  a  high  rate  of  speeA  against  the  wag- 
on in  which  the  appellee  was  lawfully  rid- 
ing ni)on  one  of  the  public  streets  of  said 
city,  and  while  he  was  attempting  to  leave 
the  street  car  track,  but  before  be  had  time 
to  do  so,  the  appellant  Is  liable  to  the  appel- 
lee for  the  Injury  which  he  sustained  by 
reason  of  such  negligent  and  wrongful  act 
The  conrt  did  not  err  In  dedlning  to  take 
the  case  from  tbe  jury. 

The  only  otber  reason  urged  for  a  rever- 
sal is  the  giving  of  appellee's  seventh  in- 
struction. That  instruction  informed  the 
jury  that  while  a  street  railway  company  is 
invested  with  the  right  of  way  over  other 
vehicles  over  the  portion  of  the  street  oc- 
cupied by  its  tracks,  and  although  it  is  the 
duty  of  the  drivers  of  such  vehicles  to  turn 
out  and  allow  street  cars  to  pass,  and  to  use 
care  not  to  obstruct  or  delay  their  passage, 
the  public  are  not  deprived  of  the  right  to 
use  all  parts  of  a  public  street  in  an  ordinary 
manner,  and  may  drive  along  or  across  street 
car  tracks  located  in  a  pnblic  street  without 
becoming  trespassers,  and  that  a 
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way  company  Is  chargeable  with  knowledge 
that  the  public  may  lawfully  use  the  entire 
street,  and  that  It  must.  In  operating  Its  cars, 
employ  due  care  to  arold  Injuring  those  who 
are  rightfully  using  that  part  of  the'  street 
occupied  by  Its  tracks.  The  critldsm  made 
upon  this  Instruction  Is  that  It  omits  all  ref- 
erence to  due  care  for  his  own  safety  o"  the 
part  of  a  person  driving  upon  or  across  a  pub- 
lic street  while  passing  over  or  along  a  street 
car  track  or  tracks.  It  was  not  the  design  of 
this  Instruction  to  give  to  the  jury  a  state- 
ment of  all  the  elements  which  they  must 
take  into  consideration  before  they  could  find 
for  the  appellee  or  against  the  appellant;  but 
It  was  Its  design  to  inform  the  Jury  of  the 
relative  rights  of  the  appellee  and  appellant 
in  the  public  streets  of  said  city  where  the 
injury  took  place.  In  framing  instructions 
It  is  not  ordinarily  required  that  any  one  in- 
struction should  state  all  the  law  of  a  case; 
but  if  an  instruction  is  correct  so  far  as  it 
goes,  and  does  not  assume  to  point  out  all  the 
elements  of  proof  necessary  to  a  recovery 
and  direct  a  verdict,  It  may  be  supplemented 
by  other  Instructions,  and  omissions  there- 
from may  be  supplied  by  other  instructions. 
In  this  case  two  instructions  given  on  be- 
half of  the  appellee  and  three  given  on  be- 
half of  the  appellant  specifically  informed- the 
jury  that  the  appellee  could  not  recover 
without  proof  on  his  part  that  he  was  in  the 
exercise  of  due  care  for  bis  own  safety  at 
the  Ume  he  was  Injured.  The  twenty-third 
instruction  given  on  behalf  of  appellant, 
which  in  part  covered  the  proposition  con- 
tained in  appellee's  seventh  instruction,  viz., 
that  the  street  railway  company  has  a  art- 
perior  right  of  way  over  other  vehicles  In 
the  portion  of  the  street  occupied  by  its 
tracks,  and  that  it  is  the  duty  of  persons 
passing  over  or  traveling  upon  said  tracks 
not  to  obstruct  or  delay  its  cars,  concluded 
as  follows:  "And  if  the  jury  believe,  from 
the  evidence,  that  the  plaintlS  neglected  such 
duty,  and  failed  thereby  to  use  ordinary  care 
(or  his  own  safety  at  the  time  and  place 
of  the  accident,  and  was  thereby  Injured, 
then  he  cannot  recover  tn  this  case."  And 
the  appellant's  sixteenth  instruction  informed 
the  jury  "that  the  allegation  in  the  plaintllTs 
declaratipn  that  at  the  time  of  the  injury  to 
the  plaintiff  he  was  using  all  due  care  and 
diligence  means  that  at  the  time  he  was  in 
the  exercise  of  ordinary  care  for  his  own 
safety  and  protection;  and  you'  are  instruct- 
ed that  the  allegation  is  essential  and  must 
be  proven.  And  If  the  jury  believe,  from  the 
evidence  in  the  case,  that  the  plaintjff  did  not 
exercise  such  ordinary  care  at  the  time  of 
the  injury  and  immediately  before  the  same, 
that  then  the  jury  should  find  the  defendant 
not  guilty,  regardless  of  whether  the  Jury 
believe  the  defendant  was  guilty  oC  negli- 
gence, or  not,"  The  jury  were  fully  instruct- 
ed to  the  effect  that  the  appellee  could  not 
recover,  unless  the  proof  showed  he  was  in 
the  exercise  of  due  care  for  his  own  safety 


at  the  time  he  was  injured.  We  are  of  the 
(H)in)on  that  the  jury  -w&ee  not  misled  by  the 
giving  of  appellee's  seventh  instruction. 

Finding  no  reversible  error  in  this  reoord, 
the  judgment  of  the  Appellate  Ciourt  will  be 
affirmed. 

Judgment  affirmed. - 

(217  III.  tsa 
BOYD  V.  OHIOAGO  &  N.  W.  BX.  GO.  et  aL 

(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Masteb    and   Sebvant— Nxouoenob— In- 

DBPEMDENT   CONTBACTOB. 

A  railroad  company  is  not  liable  for  the 
negligence  of  an  independent  contractor,  not 
exercising  any  special  power  derived  frotti  the 
charter  of  the  railroad. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  |  1251.] 

2.  Save— ExEBCisE  of  Chabteb  Powebs. 

Where  an  independent  contractor  was  con- 
structing a  railroad  on  the  right  of  way  of  a 
corporation,  which  retained  only  the  ngbt  to 
see  that  the  contract  is  performed,  he  was  not 
exercising  a  special  power  derived  from  the 
charter  of  the  corporation,  so  as  to  render  it 
liable  for  his  negligence. 

3.  Same— EviDENCK. 

Where  a  railroad  company  procured  a  right 
of  way  and  contracted  with  an  independent 
contractor  for  the  grading  of  the  same,  it  was 
not  liable  for  an  injury  to  a  day  laborer,  hired 
by  one  to  whom  the  contractor  bad ,  sublet  a 
portion  of  the  grading,  caused  by  the  falling  of 
an  overtionging  bank  of  earth  wnile  the  laborer 
was  shoveling  gravel  into  a  car. 

[Ed.  Note. — For  cases  in  iMint,  see  vol.  84L 
Cent.  Dig.  Master  and  Servant,  SS  1251,  1261.] 

Error  to  Appellate  Court,  Second  District 
Action  by  Charles  L.  Boyd,  administrator, 
against  the  Chicago  &  Northwestern  Ballway 
Company  and  others.  Judgment  for  certain 
defendants  was  affirmed  by  the  Appellate 
Court,  and  plaintiff  brings  error.    Affirmed. 

Hiram  Blaisdell  and  Oliver  R.  Barrett,  for 
plaintiff  In  error.  Stevens  ft  Horton,  for 
defendants  in  error. 

CABTWBIGHT,  J.  B.  W.  Goens  was  a 
subcontractor  under  Oe<»:ge  O.  &nltb  tar 
grading  and  preparing  a  part  of  the  roadbed 
for  a  railroad  track.  Goens  hired  John 
Lyons  as  a  laborer,  and  Lyons  was  Injured 
by  the  falling  of  clay  from  the  face  of  a 
bank  In  widening  a  cut,  and  died  from  his 
injuries.  Plaintiff  in  error,  as  administrator 
of  the  estate  of  Lyons,  sned  Goens  and  Smith 
and  the  defendants  in  error,  the  Chicago  ft 
Northwestern  Railway  Company  and  the 
Peoria  &  Northwestern  Ballway  Company,  to 
recover  damages,  alleging  that  the  death  of 
Lyons  was  caused  by  negligence  in  respect  to 
the  bank  and  in  the  management  and  control 
of  the  work.  At  the  close  of  the  evidence  for 
the  plaintiff  the  court  directed  a  verdict  of 
not  guilty  as  to  the  two  railway  companies 
and  Smith,  but  denied  a  moti<Hi  of  Goats  to 
direct  a  verdict  of  not  guilty  as  to  him. 
Goens  then  introduced  evidence,  after  which, 
on  motion  of  plalntlfl,  the  court  set  aside  the 
order  directing  a  verdict  as  to  Smith,  and  the 
Digitized  by  V^OOQlC 
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plaintiff  thereupon  dlsmlased  his  anlt  as  to 
Smith  and  Ooens.  A  Terdlct  was  returned 
as  to  the  railway  companies  In  accordance 
with  the  direction  of  the  court,  and  the 
plaintiff  moved  for  a  new  trial  as  to  said 
companies.  The  court  OTerruled  the  motion 
for  a  new  trial  and  rendered  Judgment  on 
the  verdict  Upon  a  writ  of  error  from  the 
Appellate  Court  for  the  Second  District  the 
judgment  was  affirmed  and  a  certlflcate  of 
Importance  was  granted,  under  which  a  writ 
of  error  was  sued  out  of  this  court  to  review 
the  Judgment  of  the  Appellate  Court 

The  Peoria  &  Northwestern  Railway  Com- 
pany procured  the  right  of  way  from  Peoria 
to  Nelson,  on  the  Chicago  &  Northwestern 
Railway,  and  transferred  the  right  of  way  to 
■  the  Chicago  &  Northwestern  Railway  Com- 
pany. The  grading  of  the  roadbed  was  done 
under  a  contract  between  the  Chicago  & 
Northwestern  Railway  Company  and  Win- 
ston Bros.,  of  Minneapolis.  Winston  Bros, 
sublet  a  part  of  the  grading  to  Smith,  and 
Smith  again  sublet  a  part  of  what  had  been 
sublet  to  him  to  Goens.  Lyons  was  hired  by 
Ooens,  and  was  shoveling  gravel  Into  a  car 
when  the  overhanging  clay  fell  and  struck 
him.  Counsel  are  agreed  as  to  the  rules  of 
law  governing  the  liability  of  railway  corpo- 
rations In  such  cases,  and  the  controversy 
relates  only  to  the  application  of  such  rules 
to  this  case.  A  railway  corporation' will  be 
held  liable  for  the  wrongful  act  of  a-  con- 
tractor while  exercising,  with  the  assent  of 
the  corporation,  some  chartered  power  or 
privilege  of  the  corporation  which  he  could 
not  have  exercised  Independently  of  its  char- 
ter; but  It  will  not  be  liable  for  the  wrong- 
ful act  of  an  Independent  contractor  not  ex- 
ercising any  special  power  derived  from 
the  Charter.  1  Thompson  on  Negligence,  { 
en ;   3  Elliott  on  Railroads.  §  1063. 

In  the  brief  and  argument  for  plaintiff  In 
error  it  Is  stated  that,  in  order  to  establish 
the  liability  of  defendants  In  errdr,  the  fact 
must  appear  "that  the  contractor  was  exer- 
cising, with  the  assent  of  the  railroad  com- 
panies, some  power  which  he  could  not  have 
exercised  independently  of  their  charter."  A 
railway  corporation  takes  the  responsibility 
of  seeing  that  no  wrong  is  done  through  the 
exercise  of  its  chartered  powers  by  persons 
whom  It  permits  to  exercise  them,  and,  if 
the  corporation  has  a  public  or  statutory  duty 
to  i)erform,  the  employment,  of  an  inde- 
pendent contractor  with  control  of  the  work 
will  not  relieve  It  from  liability.  It  must 
perform  such  duties  or  be  liable  for  any  neg- 
lect thereof.  The  question  In  this  case  Is 
whether  the  construction  of  a  railway  by  a 
contractor  npon  the  right  of  way  and  prop- 
erty of  the  railway  corporation  Is  the  exercise 
of  chartered  powers  or  privileges  by  .the  con- 
tractor, and  It  Is. answered  in  the  negative  by 
the  decision  in  the  case  of  West  v.  St  Louis, 
VandaUa  &  Terre  Haute  Railroad  Co.,  63  HI. 
.T>45.  In  that  case  the  railway  company  con- 
76N,B.— 82 


tracted  with  a  firm  of  contractors  to  cpnstroct 
its  railroad  and  appurtenances.  A  servant 
of  the  contractors  was  Injured  by  the  use 
of  a  poisonous  mixture  upon  the  timbers  of 
a  freight  house.  It  was  decided  that  the 
railway  company,  in  letting  the  contract  did 
not  commit  the  execution  of  any  of  Its  fran- 
chises to  the  contractors,  and  that  the  con- 
tractors, In  hiring  the  plaintiff,  were  only 
exercising  their  private  and  natural  right 
and  not  any  special  power  derived  from  the 
charter  of  the  corporation.  The  settled  rule 
was  recognized  and  stated,  and  the  court 
pointed  out  that  there  was  a  radical  differ- 
ence between  that  case  and  previous  ones 
in  which  a  liability  was  Imposed. 

Every  act  of  a  corporation  Is  done  under 
its  charter.  In  the  sense  that  if  there  were  no 
corporation,  It  could  not  perform  the  act; 
but  if  the  act  is  one  which  might  have  been 
done  by  an  individual,  no  different  rule  ob- 
tains as  to  liability  merely  because  there  Is 
a  corporation.  Where  a  corporation  was 
authorized  by  its  charter  to  enter  npon  the 
premises  of  individuals  and  take  therefrom 
materials  for  the  construction  of  Its  works, 
and  provision .  was  made  for  assessing  the 
value  of  the  materials  taken  and  damages 
occasioned  by  reason  of  the  taking,  and 
judgment  was  to  be  rendered  against  the 
corporation  for  such  value  and  damages.  It 
was  held  liable  for  the  act  of  a  contractor 
In  taking  such  materials.  Lesher  v.  Wabash 
Navigation  Co,  14  111.  85,  56  Am.  Dec.  494; 
Elnde  v.  Wabash  Navigation  Co.,  15  111.  72. 
Such  an  entry  could  only  be  made  by  virtue 
of  the  charter,  and  the  privileges  and  liabil- 
ities of  the  charter  attached  to  the  corpora- 
tion. Again,  where  acts  of  Incorporation 
conferred  the  right  to  enter  upon  premises 
and  construct  a  railroad  track  over  them,  and 
the  work  was  let  to  contractors,  who  entered 
upon  land  and  took  down  the  fences  and  left 
them  down,  resulting  In  the  killing  of  stock 
or  other  damages,  the  corporations  were  li- 
able. Chicago,  St  Paul  &  Fond  du  Lac  Rail- 
road Co.  V.  McCarthy,  20  Hi.  385,  Tl  Am.  Dec. 
285;  Illinois  Central  Railroad  Co.  v.  Flnnigan. 
21  UL  646;  Chicago  &  Rock  Island  Railroad 
Co.  V.  Whipple,  22  111.  106.  In  such  cases  the 
contractors  were  exercising  chartered  powers 
in  entering  upon  the  lands,  and  without  the 
charters  would  have  had  no  right  to  do  so. 
A  railroad  corporation  is  liable  for  the  per- 
formance of  its  duty  to  keep  Its  road  fenced, 
and  can  never  relieve  Itself  of  the  duty  by 
committing  the  work  to  a  contractor.  So, 
also,  a  railroad  company  Is  liable  for  the  tres- 
passes of  contractors  engaged  In  construct- 
ing Its  road.  In  entering  upon  land  without 
right  and  digging  a  ditch  and  making  em- 
bankments. Rockford,  Rock  Island  &  St. 
Louis  Railroad  Co.  v.  Wells,  66  111.  321; 
Cairo  &  St  Louis  Railroad  Co.  v.  Woosley, 
85  111.  370. 

Plaintiff  in  error  relies  upon  the  decisions 
In  Chicago  Economic  Fuel  Gas  Co.  v.  Myers, 
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168  111.  1S9,  48  N.  B.  60,  and  North  Ohlcago 
Street  Railroad  C!o.  T.  Dudgeon,  181  111.  477, 
56  N.  E.  796.  Those  cases  were  entirely 
different  from  this,  and  they  also  came  with- 
in another  principle  which  established  the 
liability  of  the  corporations.  In  both  cases 
work  was  being  done  in  the  public  streets  of 
the  city  of  Chicago,  and  in  such  a  case 
there  is  an  implied  condition  that  the  grantee 
of  the  license  or  permission  will  see  to  it 
that  those  using  the  streets  are  protected 
from  unnecessary  danger  on  account  of  the 
work.  In  such  a  case  a  duty  is  assumed  by 
the  corporation,  and  it  can  never  relieye  it- 
self from  the  performance  of  the  duty  by 
committing  the  work  to  a  contractor.  The 
work,  in  such  a  case,  is  inherently  dangerous 
to  those  using  the  streets,  unless  perform- 
ed  with  proper  care  and  properly  guarded. 
Where  work  to  be  done  in  a  street  necessarily 
obstructs  and  renders  it  dangerous,  the  one 
for  whom  the  work  is  done  cannot  avert 
liability  for  negligence  in  doing  it  by  proving 
that  be  let  the  work  to  a  contractor.  1  Thomp- 
son on  Negligence,  i  653.  In  the  case  of 
Ohlcago  &  Grand  Trunk  Railway  Co.  v.  Hart, 
209  111.  414,  70  N.  B.  654,  66  L.  R.  A.  75,  the 
controversy  was  whether  the  liability  of  the 
lessor  extended  to  injuries  suffered  by  serv- 
ants of  the  lessee  in  the  exercise  of  charter- 
ed powers  in  running  trains  over  the  road. 
Neither  of  those  cases  is  applicable  here,  and 
the  general  doctrine  is  not  accurately  stated 
in  Toledo,  St.  Louis  &  Kansas  City  Railroad 
Co.  T.  Conroy,  88  111.  App.  351. 

Plaintiff  in  error  insists  the  railway  com- 
panies are  liable  under  the  decision  in  City 
of  Chicago  V.  Murdo<*,  £12  111.  »,  72  N.  E. 
46,  108  Am.  St.  Rep.  221,  on  the  ground  that 
the  Chicago  &  Northwestern  Railway  Com- 
pany retained  control  and  direction  of  the 
work.  In  that  case  the  work  was  Intrinsic- 
ally and  inherently  dangerous,  and  in  such 
a  case  the  rule  of  respondeat  superior  applies, 
although  the  work  is  done  by  an  independent 
contractor.  The  commissioner  of  public  works 
also  had  control  of  the  manner  and  method  of 
doing  the  work,  with  power  to  inspect,  ap- 
prove, or  reject  all  material  and  labor,  and  to 
make  alterations  in  the  work.  In  this  case 
the  railway  company  had  no  control  of  the 
means  by  wtilch  the  work  was  to  be  accom- 
plished, and  there  was  only  a  right  of  general 
supervision  and  inspection  to  see  that  the 
contract  was  properly,  performed.  The  con- 
tractor had  control  and  direction  of  the  meth- 
ods and  means  for  the  performance  of  the 
work,  and  was  an  independent  contractor, 
and  not  a  servant  of  the  railroad  com- 
panies.   Elliott  on  Railroads,  supra. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(217  111.  S40) 
COAL  BELT  ELECTRIC  BT.  CO.  T.  KAT8. 
(Supreme  Court  of  Illinola.    Oct  24,  1905.) 

1.  Afpxai>-Review. 

Where  there  was  no  motion  to  direct  a 
verdict  for  defendant,  and  no  question  raised 
in  any  manner  concerning  the  relation  of  fel- 
iow  servant  between  plaintiff  and  defendant's 
motorman,  whether  the  evidence  showed  that 
the  negligence  causing  the  injury  was  that  of 
the  motorman,  who  was  a  fellow  servant,  la  not 
presented  for  review. 

2.  Tbiai,  —  iNBTBUonoKS — Erbob  Cubed  bt 
Othsb  Instbuctions. 

That  an  instruction  was  modified,  so  as  to 
limit  the  burden  of  proof  of  a  certain  all^a- 
tiott  to  certain  counts  of  the  declaration,  was 
harmless  error,  where  another  instruction  on 
the  same  subject  covered  all  the  counts  in  the 
declaration. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict. 

Action  by  George  W.  Kays  against  the  Coal 
Belt  Electric  Railway  Company.  Judgment 
for  plaintiff  was  affirmed  In  Appellate  Court, 
and  defendant  appeals.    Affirmed. 

William  H.  Warder,  for  appellant  Wil- 
liam A.  Schwartz  jmd  Hosea  V.  Ferrell,  for 
appellee. 

CABTWRIGHT,  O.  J.  This  suit  was 
brought  by  appellee  In  the  circuit  court  of 
Williamson  county  against  appellant  to  re- 
cover damages  for  injuries  sustained  while 
in  its  employ.  The  declaration  contained 
four  counts,  and  in  each  of  them  it  was 
alleged  that  defendant  operated  an  electric 
railway;  that  plaintiff  was  employed  by  de- 
fendant as  a  car  repairer;  that  he  was  order- 
ed to  stand  upon  a  wire  car  ladder,  extending 
15  feet  above  the  track,  for  the  purpose  of 
repairing  the  trolley  and  guy  wire ;  and  that 
while  he  was  performing  said  work  the  de- 
fendant, without  notice  to  him,  jerked  or 
pulled  said  ladder,  causing  him  to  fall  there- 
from upon  the  railroad  track,  Inflicting  the 
injuries.  In  addition  to  said  averments  the 
second  and  fourth  counts  contained  the  fur- 
ther averments  that  defendant  negligently  or- 
dered and  commanded  plaintiff  to  leave  bis 
work  as  car  repairer  and  repair  the  trolley 
and  guy  wire  by  standing  on  the  ladder.  The 
evidence  on  the  part  of  the  plaintiff  tended 
to  prove  the  charge  of  negligence  in  moving 
the  car  ladder.  It  was  a  ladder  or  scaffold  15 
or  16  feet  high,  built  of  four  upright  pieces 
about  4  feet  apart  at  the  bottom  and  with  a 
platform  at  the  top  two  feet  square.  It  stood 
on  a  common  flat  car  used  for  hand  service 
and  for  carrying  ties.  The  car  was  attached 
to  a  regular  motor  car,  and  the  evidence  for 
plaintiff  was  that,  while  he  was  on  the  car 
repairing  the  wire  and  facing  northwest  the 
motor  car  was  started  without  notice  or 
warning,  and  he  lost  his  balance  and  was 
thrown  or  fell  off.  The  evidence  on  the  part 
of  defendant  tended  to  prove  that  plaintiff 
was  directed  to  ride  on  the  ladder  car  from 
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near  the  power  bouse  to  the  main  line  to 
make  some  repairs ;  that  It  was  necessary  for 
some  one  to  ride  on  the  car  to  raise  the  trol- 
ley wire  at  certain  points  where  the  guy  wires 
were  attached,  to  allow  the  ladder  car  to  pass 
under ;  that  two  of  the  guy  wires  were  lifted 
by  plalntUF  as  the  car  passed  along,  but  he 
failed  to  lift  the  last  one,  whlcb  caught  the 
ladder  and  pulled  It  over ;  that  a  signal  was 
gtvea  to  stop,  and  the  guy  wire  8lipi>ed  oft, 
and  the  ladder  came  back  to  position,  but 
tbat  the  plaintiff  fell  or  Jumped  off.  The 
Jury  returned  a  verdict  for  $3,000,  on  which 
Judgment  was  entered.  On  appeal  to  the 
Appellate  Court  for  the  Fourth  District  the 
Judgment  was  affirmed. 

It  is  first  contended  that  the  plaintiff  failed 
to  make  out  a  cause  of  action ;  that,  If  the 
evidence  Introduced  by  him  be  regarded  as 
true,  the  accident  was  caused  solely  by  the 
action  of  the  motorman,  without  any  order 
or  command  from  any  other  person;  and 
that  It  appears  conclusively  from  the  evi- 
dence tbat  the  plaintiff  and  motorman  were 
fellow  servants.  This  question  is  not  pre- 
served In  the  record  as  a  question  of  law 
which  may  be  reviewed  In  this  court  The 
trial  court  was  not  asked  to  direct  a  verdict 
of  not  guilty,  nor  was  any  question  concern- 
ing the  relation  between  the  plaintiff  and 
motorman  raised  In  any  manner. 

The  defendant  asked  the  court  to  give  to 
the  Jury  an  instruction  that  the  burden  of 
proof  was  on  the  plaintiff  to  prove,  by  a  pre- 
ponderance of  the  evidence,  all  the  materia] 
allegations  of  the  declaration  or  of  some 
count  thereof;  that  one  of  the  material  al- 
legations was  that  the  defendant  negligently 
and  carelessly  moved  the  ladder  car  while 
the  plaintiff  was  working  thereon,  and  that  If 
this  allegation  was  not  supported  by  a  pre- 
ponderance of  the  evidence  the  plaintiff  was 
not  entitled  to  recover.  The  court  modified 
it,  by  limiting  it  to  the  first  and  third  counts 
of  the  declaration,  and  gave  It  as  modified. 
The  court  erred  in  modifying  the  Instruction. 
The  averment  of  each  count  that  the  defend- 
ant negligently  and  carelessly  moved  the  car 
ladder  while  plaintiff  was  working  on  it  was 
material,  and  without  proof  of  that  averment 
he  was  not  entitled  to  recover.  It  is  true 
that  the  second  and  fourth  counts  added  an 
allegation  that  the  act  of  the  foreman  In 
directing  the  plaintiff  to  do  the  work  was 
negligent;  but  neither  of  those  counts  al- 
leged that  the  injury  resulted  from  such 
order.  Neither  of  those  counts  stated  a 
cause  of  action  vrlthout  the  averment  that 
the  car  ladder  was  negligently  moved.  It 
was  not  alleged  tliat  the  injury  resulted  from 
giving  the  order  or  the  Inexperience  of  the 
plaintiff,  and  the  work  which  he  was  ordered 
to  do  was  of  the  most  simple  character, 
which,  so  far  as  appears,  could  be  performed 
by  any  one. 

But  in  our  opinion  the  modification  ex- 
cepted to  Is  not  ground  for  reversal  of  the 
judgment,  for  the  reason  tbat  the  ninth  in- 


struction given  by  the  court  covered  all  the 
counts,  and  fairly  stated  to  the  Jury  the  same 
principle  contained  in  the  one  modified. 

The  judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 

(217  lU.  343) 

CHICAGO  TERMINAL  TRANSFER  R. 

CO,  V.  CITX  OF  OHIOAQO. 
(Supreme  Court  of  lUinois.    Oct  24.  1005.) 

1.  Eminent  Douain— Fobu  oj-  Vebdict. 

In  condemnation  proceedings,  an  instruc- 
tion as  to  the  form  of  a  verdict,  leaving  the 
amount  to  be  allowed  for  compensation  blank, 
but  providing  that  "we,  the  jury,  find  no  other 
property  will  be  taken  or  damaged,"  is  errone- 
ous, where  the  evidence  of  defendant  shows  that 
it  is  entitled  to  damages  for  property  not  ac- 
tually taken. 

2.  SAHB— CONSTITUTIONAI,  IiAW. 

Local  Iniprovement  Act  1807,  (  23  (Starr  & 
C.  Ann.  St.  Supp.  1902,  c.  24,  par.  50),  making 
the  report  of  the  commissioners  in  condemnation 
of  a  street  prima  facie  evidence,  being  a  mere 
rule  of  procedure,  is  not  unconstitutional. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  {  932.] 

8.  Same— Evidence. 

In  condemnation  proceedings  by  the  city 
to  extend  a  street  across  a  railroad  right  of  way, 
the  city  can  show  a  way  by  user  of  less  width 
than  the  street  proposed,  which  fact  is  to  be 
considered  in  connection  with  the  evidence  of 
defendant  that  the  extension  of  the  street  across 
its  railroad  yards  would  render  them  less  useful 
and  greatly  increase  the  cost  of  operation. 

Appeal  from  Superior  Court,  Cook  County ; 
Joseph  E.  Gary,  Judge. 

Action  by  the  city  of  Chicago  against  the 
Chicago  Terminal  Transfer  Railroad  Com- 
pany. Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Jesse  B.  Barton,  for  appellant  Robert 
Redfield  and  Frank  Johnston,  Jr.  (Edgar 
Bronson  Tolman,  Corp.  Counsel,  of  counsel), 
for  appellee. 

BOGGS,  J.  The  appellee  dty  adopted  an 
ordinance  providing  for  the  extension  of 
South  Homan  avenue  across  the  right  of  way 
of  the  appellant  company,  the  coat  thereof 
to  be  paid  by  special  assessment  to  be  levied 
on  property  benefited  by  the  Improvement. 
The  commissioners'  report  estimated  the 
value  of  the  property  to  be  taken  at  one  dol- 
lar, and  "the  total  damages  to  property  not 
taken,  no  dollara"  The  appellant  company 
filed  an  answer  and  also  a  cross-petition.  In 
the  latter  pleading  it  alleged  that  the  pro- 
ceeding Is  for  the  purpose  of  opening  South 
Homan  avenue  across  the  railroad  yards  of 
respondent  and  set  forth  tbat  on  the  land 
sought  to  be  taken  are  two  main  tracks  and 
eight  other  tracks,  the  latter  constituting  a 
part  of  its  yards,  which  yards  extend  from 
Kedzle  avenue  to  Central  Park  avenue,  a 
distance  of  about  one-half  mile  and  being 
1241^  feet  In  width,  and  alleging  that  If 
Homan  avenue  Is  opened,  it  will  de 
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▼alne  of  respondent* a  propertr  at  leaat  |6(V 
000.  The  issuea  were  aubmltted  to  a  jory  for 
trial.  A  verdict  was  returned,  fixing  the  Just 
compensation  to  be  paid  for  the  property 
taken  at  $1,  and  finding  that  "no  other  prop- 
erty will  be  taken  or  damaged."  Judgment 
of  condemnation  was  Altered  accordingly,  and 
the  appellant  company  has  perfected  this  ap- 
peal to  reverse  the  judgment 

Witnesses  produced  In  behalf  of  the  appel- 
lant company  testified  that  the  company  own- 
ed yards  extending  from  Kedzle  to  Central 
Park  avenue,  a  distance  of  one-half  mile  and 
of  a  width  of  124^  feet ;  that  the  proposed 
opening  of  the  avenue  would  extend  the  same 
across  these  yards  about  midway  of  the  length 
thereof,  and  across  ten  of  the  trades  of  the  ap- 
pellant company,  two  of  said  tracks  being  main 
tracks  and  the  other  eight  switching  tracks 
or  yard  trades;  that  the  company  used  the 
property,  over  a  portion  of  which  it  was  pro- 
posed to  extend  the  avenue,  as  one  of  its 
yards,  and  that  the  opening  thereof  would  re- 
quire the  employment  by  the  appellant  com- 
pany of  an  additional  locomotive  and  the  nec- 
essary force  of  employes  to  operate  the  same 
for  one-half  of  each  working  day ;  that  addi- 
tional time  and  force  would  be  required  In 
order  to  comply  with  the  requirement  of  law 
that  the  avenue  shall  not  be  obstructed  by 
cars  beyond  a  specified  time ;  that  cars  could 
not  be  put  in  motion  In  the  yards  and  allowed 
to  run  unattended  across  the  avenue,  if  ex- 
tended over  the  yards,  as  may  now  be  done, 
thus  Increasing  the  number  of  employes  to  be 
paid  by  the  appellant  company,  and  thus  dam- 
aging and  decreasing  the  value  of  the  portion 
of  the  yard  not  to  be  occupied  by  the  avenue. 
These  witnesses  expressed  the  opinion  that 
the  expenses  of  transacting  the  business  of  the 
company  in  the  yards  would  be  Increased  In 
the  sum  of  $15  to  $20  per  day  by  the  opening 
of  the  avenue  as  proposed  by  the  ordinance. 
The  city  offered  no  testimony  to  contradict 
the  testimony  of  these  witnesses. 

The  court  gave  to  the  Jury  a  prepared  form 
of  the  verdict  to  be  rendered,  as  follows :  "We 
the  Jury,  find  the  Just  compensation  to  be 
paid  to  the  owner  or  owners  of  the  following 
described  pieces  and  parcels  of  land  and  prop- 
arty  sought  to  be  taken  for  tbe  proposed  im- 
provement aforesaid,  as  follows,  to  wit :  To 
the  owner  or  owners  of  that  part  of  the  right 
of  way  of  the  Chicago  Terminal  Transfer  Rail- 
road lying  within  the  east  and  west  lines  of 
South   Homan    avenue   produced   from   the 

south,    •    •    •    the  sum  of We,  the 

Jury,  find  no  other  property  will  be  taken  or 
damaged."  At  the  time  said  form  of 
vei'dict  was  given  to  the  Jury,  the  court  said 
to  the  Jury :  "Then  here  Is  a  form  of  verdict 
which  yon  are  all  to  sign,  after  filling  up  the 
amount  which  you  will  award."  The  appel- 
lant company  has  Just  cause  to  complain  that 
this  verdict,  accompanied  by  the  remarks 
of  the  court  was  erroneous  and  prejudicial  to 
fts  cause.  It  eliminated  from  the  case,  so  far 
aa  the  Jury  were  called  upon  to  decide,  the 


contention  of  the  appcHant  OHnpany  tbat  the 
extension  of  tbe  avenue  acroaa  its  yards 
would  Impair  the  usefulness  of  property  be- 
longing to  the  company  other  than  the  area  of 
the  yard  Included  within  the  proposed  pro- 
jected limits  of  the  avenneu  The  verdict  con- 
tained the  distinct  statement  that  no  other 
pn^erty  than  that  to  be  taken  would  be  dam- 
aged, and  the  remark  of  the  court  could 
scarcely  have  been  otherwise  considered  by 
the  jury  than  as  a  positive  direction  that  they 
had  no  further  duty  to  perform  than  to  Insert 
in  the  blank  space  in  the  verdict  the  amount 
they  found  the  appellant  company  entitled  to 
receive  as  compensation  for  so  much  of  the 
right  of  way  as  would  be  occupied  also  by  tbe 
public  as  a  street  when  the  avenue  should  ba 
opened,  sign  the  verdict,  and  return  the  same 
Into  court  The  evidence  produced  by  tha 
company,  heretofore  referred  to,  which  show- 
ed that  property  belonging  to  It  that  was  not 
to  be  taken  would  be  damaged  was  practically 
rendered  inoperative  by  this  form  for  a  ver- 
dict and  by  the  remark  of  tbe  court  relative 
thereto. 

The  contention  of  the  appellant  company 
that  so  much  of  section  23  of  the  local  im- 
provement act  of  1807  (Starr  ft  C.  Ann.  St 
Supp.  1902,  c.  24,  par.  59)  as  makes  tbe  re- 
port of  the  commissioners  prima  facie  evi- 
dence Is  contrary  to  the  Constitutions  of  the 
United  States  and  of  tbe  atate  of  Illinois,  is 
not  well  advanced.  Statutes  giving  prima 
fade  weight  to  facts  or  to  ofiScial  certificates 
are  properly  regarded  as  rules  of  procedure 
changing  the  burden  of-proof.  In  tbe  absenoa 
of  this  statute,  the  dty.  In  the  case  at  bar, 
would  have  been  required  In  the  first  Instanea 
to  assume  the  burden  of  producing  proof  ret 
ative  to  the  amount  which  the  appellant  com* 
pany  would  be  entitled  to  receive  by  way  of 
compensation  for  so  much  of  its  right  of  way 
as  would  be  also  occupied  by  the  proposed 
public  way.  The  statute  does  no  more  than 
to  declare  that  this  amount  shall  be  inferred 
or  assumed  from  tbe  report  of  the  commis- 
sioners until  evidence  to  the  contrary  Is  In- 
troduced. That  statutes  of  this  character, 
giving  presumptive  or  prima  fade  weight  to 
facts  or  offldal  certificates,  are  valid  and  con- 
stitutional, is  not  an  open  question  in  thia 
court  Meadowcroft  v.  People,  163  IlL  58, 
45  N.  B.  303,  36  L.  R.  A.  178,  64  Am.  St 
Rep.  447;  Gage  v.  Caraher,  126  111.  447,  IT 
N.  B.  777;  Chicago,  Burlington  ft  Qulncy 
Railroad  Co.  v.  Jones,  140  IlL  301,  87  N.  EL 
247,  24  L.  R.  A.  141,  41  Am.  St  Rep.  278. 
Prof.  Wigmore  regards  such  statutes  aa  creat- 
ing rules  of  presutnptions  changing  tbe  bur- 
den of  proof,  and  aa  not  contravening  tbe  con- 
stitutional provision  that  no  person  shall  ba 
deprived  of  bis  property  without  due  process 
of  law.  2  Wigmore  on  EMdence,  pp.  1670^ 
1671.  The  rex>ort  in  the  case  at  bar  estab- 
lished prima  fade  that  the  occupation  of  a 
portion  of  Its  yards  by  the  public  for  use  as  a 
public  avenue  did  not  damage  any  other  prop- 
erty belonginj;  to  the  coBp^.^:^}d^N^ 
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facie  case  was  subject  to  be  rebutted,  and,  as 
we  have  seen,  was  met  and  overcome  by  the 
proof  produced  in  behalf  of  the  appellant  com- 
pany. 7he  presmuptlon,  therefore,  no  longer 
prevailed.  Wathen  v.  Allison  Ditch  District, 
213  111.  138,  72  N.  E.  781.  On  the  contrary, 
the  evidence  produced  in  behalf  of  the  appel- 
lant established  that  It  was  entitled  to  an  as- 
sessment of  damages  in  its  favor  on  the  cross- 
petition. 

It  was  competent  for  the  dty  to  show,  if  it 
could,  that  a  right  of  way  for  public  travel 
across  the  tracks  of  the  appellant  company 
at  the  polbt  in  question  had  been  established 
by  user.  If  that  right  existed,  even  for  a 
way  less  In  width  than  the  width  of  the  ave- 
nue proposed  to  be  laid  out  across  the  right 
of  way,  it  was  proper  to  be  considered  in  con- 
nection with  the  proof  produced  on  the  part 
of  the  appellant  company  for  the  purpose  of 
showing  that  its  yards  were  rendered  less 
convenient  and  the  cost  of  transacting  its  busi- 
ness in  the  yards  greatly  increased  by  the 
opening  of  a  public  way  through  the  yards. 

For  the  error  indicated,  the  judgment  will 
be  reversed,  and  the  cause  will  be  remanded 
for  such  other  and  further  proceedings  as  to 
law  and  Justice  shall  appertain. 

Reversed  and  remanded. 

(317  HI.  Stt) 

STEGHER  et  al.  v.  PEOPLE,  for  Use  of 

MORTON  et  al. 
(Supreme  Court  of  Illinois.    Oct  24.  1905.) 

1.  IHTOXICATINO    LiQtJOBS— ClVH,  DAMAGES— 
EVIDCRCK. 

In  an  action  against  a  saloonkeeper .  to  re- 
cover for  the  death  of  plaintiff's  father,  who 
was  shot  by  another,  to  authorize  a  recovery 
It  must  be  shown  that  defendant  sold  Intoxi- 
cating liquors  to  the  person  committing  the 
homicide,  and  tba,t  in  consequence  thereof  plain- 
tiff's father  was  shot  and  they  were  thereby 
deprived  of  their  means  of  support. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent.  Dig.  Intoxicating  Liquors,  U  425,  427.] 

2.  APFXAIi— Rbvisw. 

A  finding  by  a  jury  that  the  proximate 
canse  of  the  injury  complained  of  by  plaintiff 
was  the  act  of  defendant,  when  approved  by 
tlie  trial  and  a]K>ellate  courts,  is  conclnsive  on 
the  Supreme  Court. 

3.  Judgment— Res  Jttdioata. 

A  Judgment  for  defendants,  in  an  action 
by  a  widow  under  the  dramshop  act,  is  not  a 
bar  to  an  action  by  the  children. 

Appeal  from  Appellate  Court,  Fourth 
District 

Actton  by  tiie  people,  for  the  use  of  Louis 
Morton  and  others,  against  Rudolph  Stecher 
and  otiierB.  Judgment  for  plaintiffs  was 
affirmed  by  the  Appellate  Court,  and  de- 
foidants  appeal.    Affirmed. 

Herl>ert  ft  Levy,  for  appellants.  Andrew 
S.  Caldwell,  for  i^ipellees. 

HAND,  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  Appellate  Court  for  the  Fourth 
Distrlcl;  affirming  a  Judgment  of  the  circuit 


court  of  Jackson  county  for  Oie  warn  of 
$1,500  in  favor  of  the  plaintiff  in  an  action 
ot  debt.  The  declaration  contained  one 
count,  and  numerous  pleas  were  filed.  It 
appeared  from  the  evidence  that  C.  R.  Strong 
was  In  the  saloon  business  in  Carboodale, 
in  said  county ;  that  he  gave  a  bond  for  the 
sum  of  $3,000,  as  such  saloonkeeper,  condi- 
tioned according  to  law,  with  the  appellants 
Rudolph  Stecher  and  Joe  Stelnle  as  sureties; 
that  on  the  evening  of  the  28th  of  Novem- 
ber, 1900,  Strong  sold  to  Abe  Shefle  Intoxi- 
cating liquors;  that  Sheffe,  In  consequence 
of  drinking  the  same,  became  intoxicated: 
that  Sheffe,  Morton,  and  two  other  colored 
men  on  that  evening  were  in  a  room  situated 
a^ove  said  saloon,  shooting  "craps";  that 
during  the  game  Sheffe  and  one  Louis  Wil- 
liams became  involved  in  a  controversy  as 
to  which  bad  won  a  certain  bet;  that  Mor- 
ton approached  Sheffe  with  an  open  pocket- 
knife  in  his  hand,  and  said,  "Ab^  Louis 
won  your  money  fair" ;  that  they  then  com- 
menced to  quarrel,  whereupon  Sheffe  drew 
a  revolver  and  shot  and  killed  Morton. 
Sheffe  was  a  quiet  man,  except  when  intoxi- 
cated, when  he  was  quarrelsome,  and  be 
and  Morton,  prior  to  the  shooting,  were 
friends. 

At  the  close  of  the  piaintifrs  evidence^  and 
again  at  the  close  of  all  the  evidence,  the 
defendants  moved  the  court  to  peremptorily 
Instruct  the  Jury  to  return  a  verdict  in  their 
favor,  which  the  court  declined  to  do.  In 
order  to  be  entitled  to  recover  it  was  neces- 
sary for  the  plaintiff  to  prove  that  Strong 
sold  intoxicating  liquors  to  Sheffe,  that 
Sheffe  became  intoxicated  from  the  use 
thereof,  and  that  in  consequence  of  such 
intoxication  he  shot  and  killed  Morton,  the 
father  of  the  minor  children  for  whose  use 
the  suit  is  brought,  and  thereby  deprived 
them  of  their  means  of  support.  Baker  ft 
Reddick  v.  Summers,  201  111.  52,  66  N.  B. 
802.  It  is  not  denied  that  Strong  sold  Sheffe 
Intoxicating  liquors,  that  Sheffe  drank  the 
same  in  his  saloon  and  became  Intoxicated 
therefrom,  and  that  Sbeffe,  while  intoxicat- 
ed, shot  and  killed  Morton.  It  is  urged, 
however,  that  it  does  not  appear  from  the 
evidence  that  Sheffe  shot  and  killed  Morton 
in  consequence  of  such  intoxication,  or, 
in  other  words,  it  does  not  appear  that  the 
intoxication  of  Sheffe  was  the  proximate 
canse  of  the  death  of  Morton.  The  question 
of  the  proximate  cause  of  an  injury  is  ordi- 
narily a  question  of  fact  for  the  Jury  (Schulte 
V.  Schleeper,  210  111.  357,  71  N.  B.  325) ;  and 
when  the  evidence,  together  with  the 
legitimate  inferences  that  may  be  drawn 
therefrom,  fairly  tends  to  establish  that  the 
wrongful  act  of  the  defendant  produced  the 
injury  complained  of,  the  finding  of  a  Jury 
to  the  effect  that  the  proximate  cause  of  the 
injury  was  the  act  of  the  defendant,  when 
approved  by  the  trial  and  appellate  courts, 
cannot  be  disturbed  by,  and  is  conclusive 
upon,  this  court.    Blrdsell  Manf.  Co.  t.  Ogle-[^ 
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vee,  187  HI.  148,  68  N.  B.  231.  We  tblnk 
there  was  ample  evidence  that  the  Intoxica- 
tion of  Sheffe  wab  the  proximate  cause  of 
the  Injury — that  Is,  that  he  would  not  have 
Bhot  Morton  had  he  been  sober — to  require 
the  court  to  submit  that  question  to  the  Jury, 
and  that  the  court  did  not  err  in  declining 
to  Instruct  the  Jury  to  return  a  Terdlct  in 
favor  of  the  defendants. 

The  defendants  ui)on  the  trial  offered  In 
evidence.  In  bar  of  the  action,  the  record 
of  a  judgment  of  the  circuit  conrt  of  Jack- 
son county  In  favor  of  the  defendants  and 
against  Rosa  Morton,  the  widow  of  Morton, 
In  a  suit  in  that  court  brought  by  her,  where- 
in she  sought  unsuccessfully  to  recover 
damages  from  the  defendants  for  the  death 
of  her  husband,  caused  by  Shefte  while  in- 
toxicated. Under  section  9  of  the  dram- 
shop act  (Hurd's  Rev.  St.  1903,  p.  780,  c.  43) 
the  widow  and  also  the  children  of  Morton 
are  given  a  right  of  action  against  Strong 
and  his  bondsmen.  If  their  means  of  support, 
within  the  purview  of  that  section,  by  the 
wrongful  act  of  Strong  had  been  taken  from 
them.  The  right  of  action  of  the  widow 
and  that  of  the  children  were,  however, 
separate  and  distinct,  and  in  no  wise  de- 
pendent upon  each  other,  and  the  action  on 
behalf  of  the  children  would  In  no  way  be 
controlled  by  the  action  on  behalf  of  the 
widow.  A  Judgment,  therefore,  In  favor  of 
the  defendants  against  the  widow,  could 
not  be  pleaded  or  proven  In  bar  of  an  action 
In  favor  of  the  children  against  the  de- 
fendants. 

The  defendants  called  Abe  Shefte  as  a 
witness,  and  he  testified  upon  the  trial  to 
a  state  of  facts  which,  if  true,'  tended  to 
show  that  he  acted  in  self-defense  in  taking 
the  life  of  Morton,  and  that  he  did  not  take 
the  life  of  Morton  In  consequence  of  his  in- 
toxication. The  plaintiff  was  permitted  to 
prove,  over  the  objection  of  the  appellants, 
by  a  number  of  witnesses,  that  shortly  after 
the  killing  of  Morton  Sheffe  stated  to  them 
that  he  shot  Morton  by  reason  of  the  fact 
that  he  was  drunk.  We  see  no  error  in 
the  ruling  of  the  court  In  admitting  the 
testimony  of  these  witnesses.  Sheffe  hav- 
ing testified  he  killed  Morton  In  self-defense, 
and  the  proper  foundation  having  been  laid. 
It  was  clearly  proper,  for  the  purpose  of 
Impeachment,  to  prove  he  had  stated  out 
of  court,  after  the  death  of  Morton,  that  he 
shot  him  because  he  was  drunk,  as  such 
statement  on  his  part  tended  to  break  the 
force  of  the  statement  made  by  him  while 
upon  the  stand  as  a  witness  In  this  case 
that  he  killed  Morton  while  acting  In  his 
necessary  self-defense. 

It  is  also  urged  that  there  is  a  variance 
between  the  declaration  and  the  proofs. 
The  declaration  averred  that  the  defendants 
sold  Intoxicating  liquors  to  Sheffe  and  Mor- 
ton, and  that  at  the  time  of  the  killing  of 
Morton  both  Sheffe  and  Morton  were  In- 
toxicated, while  the  proof  failed  to  show 


that  on  the  evening  Morton  was  killed  he 
had  been  drinking  Intoxicating  liquors.  The 
question  of  variance  thus  presented  was 
not  raised  upon  the  trial,  but  appears  to 
have  been  raised  In  the  Appellate  Court  for 
the  first  time.  The  question  of  variance, 
not  having  been  raised  In  the  trial  court 
cannot  for  the  first  time  be  raised  on  appeal 
or  writ  of  error. 

It  is  said  by  the  appellants,  in  the  dosing 
paragraph  of  their  brief,  that  "the  only  qnes- 
tlon  In  this  case  Is  whether  or  not  Sh^e 
killed  Morton  in  consequence  of  his  Intoxica- 
tion." The  foregoing  is  not  a  fair  state- 
ment of  the  question  presented  to  this  court; 
the  question  here  being,  does  the  evidence, 
together  with  all  the  Inferences  which  may 
legitimately  be  drawn  therefrom,  fairly  tend 
to  prove  that  Sheffe  killed  Morton  in  con- 
sequence of  his  intoxication?  When  thus 
stated  we  have  no  hesitancy  In  saying  that 
the  evidence  found  In  this  record  does  fairly 
tend  to  establish  such  fact,  and  are  there- 
fore of  the  opinion  that  the  Judgment  of 
the  Appellate  Court  should  be  affirmed, 
which  will  accordingly  be  done. 

Judgment  affirmed. 


(Z17  111.  371) 

WIGHTMAN  et  al.  v.  BVANSTON  TARTAN 

CO.  et  al. 

(Supreme  Court  of  Illbiols.    Oct  24,  1905.) 

1.  Equity— Pabties— Intervention — When 
Right  Acckues. 

The  right  of  intervention  la  governed  by 
the  general  rules  of  equity,  where  there  haa 
been  no  general  statutory  regulation  thereof. 

[Ed.  Note. — For  cases  In  point  see  voL  19, 
Cent  Dig.  Equity,  f  276.] 

2.  Saice— Interest  of  Intervener. 

In  order  to  authorize  Intervention  in  a 
suit  the  interest  of  the  intervener  must  be 
one  created  by  a  claim  or  lien  on  the  property 
in  suit,  or  some  part  thereof. 

[Ed.  Note. — For  cases  In  point  see  vol.  19, 
Cent  Dig.  Equity,  {  278.] 

3.  MoBTOAOEs—FoBECLOBTrsB— Pasties — Ir- 

TEBVENTION. 

In  a  proceeding  to  foreclose  a  tmst  deed 
securing  bonds  issued  by  a  beating  and  lighting 
corporation,  parties  holding  unexpired  contracts 
with  the  corporation  cannot  intervene,  though 
the  court  has  appointed  a  receiver  who  refuaeH 
to  carry  out  the  contracts,  and  although  fraud 
and  collusion  as  to  the  foreclosure  is  charged. 

Appeal  from  Branch  Appellate  Court 
First  District 

Action  by  the  Northern  Trust  Company, 
against  the  Evanston  Xaryan  Company. 
Charles  A.  Wlgbtman  and  others  petition  for 
leave  to  intervene.  From  a  Judgment  of  the 
Appellate  Court  affirming  an  order  dismiss- 
ing the  petition  of  intervention,  Wightman 
and  others  appeal.    Affirmed. 

This  Is  an  appeal  from  the  affirmance  by 
the  Appellate  Conrt  of  an  order  dismissing 
the  amended  and  supplemental  petition  of 
Intervention  by  appellants,  filed  in  an  action 
begun  by  the  Northern  Trust  Company,  a 
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corporation,  against  the  appellee,  the  Evans- 
ton  Yaryan  Company,  a  corporation,  to 
foreclose  a  trust  deed.  The  Yaryan  Com- 
pany, a  corporation  organized  under  the  laws 
of  this  state,  was  engaged  In  the  business 
of  fnrnlslilng  electric  lights  and  hot-water 
beating  service  by  means  of  wires,  mains, 
and  conductors  in  the  streets  of  the  dty  of 
Eivanston,  under  authority  of  an  ordinance 
of  that  city  passed  March  27,  1900.  On 
January  10,  1901,  the  company  made  a  mort- 
gage or  trust  deed  to  the  Northern  Trust 
Ck>mpany,  trustee,  covering  all  of  its  proper- 
ty and  franchise,  to  secure  bonds  not  ex- 
ceeding $400,000  in  amount,  $189,000  of  which 
were  subsequently  issued.  On  August  16, 
1902,  the  trustee  filed  its  bill  in  the  superior 
court  of  Cook  county  to  foreclose  the  mort- 
gage or  trust  deed  because  of  the  nonpayment 
of  the  Interest  coupons  which  fell  due  the 
preceding  July.  On  the  same  day  the  bill 
was  filed  the  company  filed  its  answer,  ad- 
mitting all  of  the  allegations  of  the  bill,  and 
tberenpon  the  court  appointed  a  receiver 
and  directed  him  to  operate  the  plant  until 
otherwise  ordered. 

Various  intervening  petitions  were  filed  by 
appellants,  who  claimed  to  have  unexpired 
contracts  with  the  light  and  heating  company 
for  heat  and  light  service  to  be  furnished 
their  residences.  On  March  17,  1903,  pur- 
suant to  leave  of  the  court  granted,  all  of 
the  appellants  joined  in  filing  one  amended 
Intervening  petition,  which  was  intended  to 
and  did  supersede  all  petitions  theretofore 
filed  by  any  of  them.  This  amended  peti- 
tion Is  voluminous,  setting  up  many  immate- 
rial and  unimportant  facts  and  conclusions. 
For  the  purposes  of  this  decision  the  follow- 
ing material  allegations  are  deemed  suffl- 
cl«it:  It  set  up  the  Incorporation  with  a 
capital  stock  of  $2,500  and  the  subsequent 
Increase  of  the  same  to  $400,000,  and  alleged, 
upon  Information  and  belief,  that  no  part  of 
the  Increased  capital  stock  bad  been  paid. 
It  also  averred  the  execution  of  certain 
contracts  between  the  company  and  peti- 
tioners, individually,  for  heat  and  light, 
covering  periods  of  five  years  yet  unexpired, 
and  that  the  receiver  had  notified  them  that 
he  would  not  furnish  heat  and  light  accord- 
ing to  their  respective  contracts,  and  de- 
manded higher  rates.  It  further  alleged 
tbat  the  bill  to  foreclose,  and  the  answer 
thereto,  were  collusive,  and  that  the  stock- 
bolders  of  the  company  and  the  bondholders 
are  largely  the  same  persons,  and  that  the 
company  is  not  Insolvent,  and  the  foreclosure 
proceedings  were  Instituted  for  the  purpose 
of  securing  the  cancellation  of  the  contracts 
with  the  patrons  of  the  company;  tbat  the 
company  threatened  to  consent  to  the  final 
decree  of  foreclosure.  It  prayed  that  the 
receiver  be  directed  to  carry  out  the  con- 
tracts with  petitioners,  and  that  the  court 
determine  whether  the  foreclosure  proceed- 
ings were  collusive,  and  refuse  to  enter  a 
decree  by  consent  of  the  company. 


On  March  21,  1903,  before  any  action  waa 
taken  upon  this  amended  petition,  a  decree 
of  sale  was  entered  as  prayed  in  the  bill  to 
foreclose.  On  April  13,  1908,  before  the  sale, 
appellants  filed  a  motion  to  vacate  this  de- 
cree, and  on  the  following  day  an  order  was 
entered  denying  the  motion  and  dismissing 
appellants'  petition.  From  that  order  they 
appealed  to  the  Appellate  Court,  where  the 
order  was  affirmed,  and  a  further  appeal  has 
been  prosecuted  to  this  court. 

Lynden  Evans,  for  appellants.  Isham, 
Lincoln  ft  Beale,  for  appellees. 

WILKIN,  3.  (after  stating  the  facts). 
The  only  question  presented  for  our  decision 
by  the  assignment  of  errors  Is  the  ruling  of 
the  superior  court  in  dismissing  the  peti- 
tion and  refusing  to  order  the  appellees  to 
answer  the  same.  No  question  Is  raised  as 
to  the  decree  of  foreclosure  and  sale  entered 
on  March  21,  1903.  If  appellants  h»d  the 
claimed  right  of  intervention,  then  the  order 
of  the  superior  court  should  be  reversed; 
otherwise,  it  must  be  affirmed.  The  con- 
trolling question  In  the  case  is,  bave  the 
appellants  shown  by  their  petition  such  an 
interest  In  the  foreclosure  proceedings  as 
win  entitle  them  to  become  parties  thereto? 
If  no  such  right  is  shown,  then  all  the  qne8> 
tlons  raised  and  discussed  by  counsel  on 
tbelr  behalf  become  unimportant 

The  right  of  intervention  has  been  defined 
to  be :  "The  admission,  by  leave  of  the  court, 
of  a  person  not  an  original  party  to  pending 
legal  proceedings,  by  which  such  person  be- 
comes a  party  thereto,  for  the  protection  of 
some  right  or  Interest  alleged  by  him  to  be 
affected  by  such  proceedings."  17  Am.  &  Bug. 
Ena  Law  (2d  Ed.)  180.  Some  of  the  states 
have  adopted  statutes  authorizing  interven- 
tion under  certain  facts  and  circumstances, 
under  which  persons  having  an  Interest  In 
the  matters  in  litigation  In  the  success  of 
either  party,  or  an  Interest  against  both,  are 
allowed  to  intervene.  Mere  Interest  In  the 
matter  In  litigation  under  such  statutes  war- 
rants intervention  in  actions  at  law.  We  do 
not  understand  that  those  statutes  affect  the 
rights  of  parties  in  suits  in  equity,  where 
the  distinction  between  law  and  equity  is 
maintained.  We  have  no  statute  extending 
the  rights  of  parties  to  Intervene,  except 
in  attachment  cases  where  a  stranger  to  the 
proceeding  claims  property  attached.  In  this 
state,  therefore,  the  right  of  Intervention 
must  be  controlled  by  the  general  rules  in 
equity  as  to  the  answer  of  the  proper  parties. 
"In  equity  no  one  is  entitled  to  be  made  or 
become  a  party  to  the  suit  unless  be  has  an 
Interest  In  Its  object  But  It  is  the  usual 
practice  to  permit  strangers  to  the  litigation 
claiming  an  interest  in  the  subject-matter  to 
intervene  on  tbelr  own  behalf  to  assert  the 
titles."  17  Am.  &  Eng.  Bnc  Law  (2d  Ed.) 
183.  The  rule  In  the  United  States  courts 
Is  that  "persons  who  are  not  parties  to  a 
suit  have  no  standing  In  court  to  enable 
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them  to  file  a  petition  In  said  suit  If  they 
have  any  occasion  to  ask  any  relief  In 
relation  to  the  matters  Involved  In  said  salt 
or  to  the  proceedings  therein,  they  must  file 
an  original  bllL  •  •  *  Strangers  to  a 
cause  cannot  be  heard  therein,  either  by  pe- 
tition or  motion,  except  in  certain  cases  aris- 
ing from  necessity,  as  where  the  pleadings 
contained  scandal  against  a  stranger,  or 
where  the  strangers  purchase  the  subject  of 
litigation  pending  the  suit,  and  the  like. 
*  •  *  Creditors  who  are  allowed  to  prove 
debts  and  persons  belonging  to  the  class  on 
whose  behalf  a  suit  Is  brought  are  regarded 
quasi  parties,  and,  of  course,  may  have  a 
standing  in  court"  Anderson  v.  Jackson- 
viUe,  etc..  Railroad  Co.,  2  "Woods,  628,  Fed. 
Cas.  No.  358 ;  Drake  v.  Goodrldge,  6  Blatehf. 
151,  Fed.  Cas.  No.  4,062;  Shields  v.  Barrow, 
17  How.  130.  15  li.  Ed.  158 ;  Page  v.  Holmes 
Burglar  Alarm  Tel.  Pole  (C.  C.)  18  Blatehf. 
118,  2  Fed.  330.  This  court  said.  In  Marsh 
V.  Green,  79  111.  885,  speaking  by  the  late 
Justice  Walker.:  "As  \*e  understand  the 
modern  practice,  any  person  feeling  that  he 
has  an  Interest  In  the  litigation  may  apply 
to  the  court  and  be  permitted  to  Intervene 
and  become  a  party  and  have  his  rights 
passed  upon  on  the-  hearing,  and  the  court 
will  permit  him  to  become  such  party  on  a 
proper  showing.  He  would,  of  course,  not  be 
permitted  to  Intermeddle  when  he  bad  no 
substantial  interest  in  the  subject-matter  of 
the  suit"  And  In  Shannahan  v.  Stevens.  139 
III.  428,  28  N.  B.  804,  Justice  Scholfield, 
rendering  the  opinion,  said :  "Patrick  Shan- 
nahan, having  the  right  to  be  made  a  party 
to  the  bill,  necessarily  retained  the  right  to 
move  the  court  to  become  such  upon  the  rec- 
ord at  any  time  while  the  record  was  within 
the  control  of  the  court"— citing  Marsh  t. 
Oreen,  supra. 

From  the  foregoing  text  and  decisions  we 
understand  the  rule  to  be  no  more  nor  less 
than  that  parties  having  an  Interest  in  the 
subject-matter  of  the  suit  in  equity,  and  who 
are  either  necessary  or  proper  parties  to 
such  suit,  if  not  made  so  by  the  plaintiff,  may 
come  in  by  way  of  application  to  Intervene, 
and  be  made  parties  complainant  or  defend- 
ant, to  the  end  that  their  interests  may  be 
adjudicated  and  protected.  It  Is  difficult  to 
see  upon  what  principle  it  can  be  seriously 
contended  that  the  appellants  were  either 
necessary  or  proper  parties  to  the  bill  to 
foreclose.  They  do  not  pretend  that  they 
had  any  right,  title,  or  Hen  upon  the  mort- 
gaged property.  The  sole  ground  of  their 
Claim  of  right  to  appear  in  that  proceeding 
and  prevent  a  decree  of  foreclosure  is  that 
they  had  certain  contracts  with  the  defend- 
ant company  to  furnish  them  heat  and  light, 
which  contracts  would  be  impaired  hy  a  decree 
of  foreclosure.  In  other  words,  they  were 
mere  contract  creditors  of  the  corporation, 
and,  if  they  had  the  right  to  interfere  in  the 
foreclosure  proceedings,  then  any  other  cred- 
itor of  the  corporation  would  have  the  same 


right,  although  his  claim  had  not  be^i  re- 
duced to  Judgment  or  otherwise  made  a  lloi 
upon  the  mortgaged  property.  Counsel  says 
they  were  not  mere  contract  creditors  because 
their  agreement  with  the  company  was  to 
furnish  heat  and  light;  that  is,  their  con- 
tracts were  with  a  service  company.  But 
how  that  fact  can  be  given  the  effect  of 
changing  their  relation  to  the  company  from 
that  of  mere  contract  creditors  to  parties  hav- 
ing a  Hen  or  right  to  the  subject-matter  of  the 
foreclosure  proceedings  is  not  shown,  nor  are 
we  able  to  discover  any  substantial  reason 
or  authority  for  the  position.  As  said  in 
Marsh  v.  Green,  supra,  they  will  not  be  per- 
mitted to  intermeddle  when  they  have  no 
substantial  Interest  in  the  aubject-matter  of 
the  suit;  and  as  said  in  Anderson  v.  Jack- 
sonville, ete..  Railroad  Co.,  supra:  "If  they 
have  any  occasion  to  ask  any  relief  in  relation 
to  matters  Involved  In  said  suit,  or  to  the  pro- 
ceedings therein,  they  must  file  an  original 
bUl." 

We  entertain  no  doubt  that,  under  the 
general  rule  applicable  to  parties  In  chancery 
proceedings,  the  court  below  ruled  properly 
in-  dismissing  the  Intervening  petition.  If 
we  turn  to  the  decisions  rendered  by  the 
various  courts  in  those  Jurisdictions  In  which 
statutes  are  in  force  authorizing  Intervention, 
we  find  that  they  hold,  without  exception, 
that  the  interest  which  will  entitle  a  party 
to  Intervene  must  be  an  Interest  in  the  mat- 
ter about  which  the  litigation  Is  to  be,  and  of 
such  a  direct  and  immediate  character  that 
the  intervener  will  either  gain  or  lose  by  the 
direct  legal  operation  and  effect  of  the  Judg- 
ment; that  is,  the  interest  must  be  one  creat- 
ed by  a  claim  to  the  demand  of  property  In 
suit,  or  some  part  thereof,  or  a  lien  upon  the 
property,  or  some  part  thereof,  which  is  the 
subject-matter  of  litigation.  17  Am.  &  Bug. 
Enc.  Law  (2d  Ed.)  181.  Thus,  in  Horn  v. 
Volcano  Water  Co.,  13  Cal.  70,  73  Am.  Dec 
560,  which  was  an  action  on  a  note  and 
mortgage  against  the  water  company,  to 
which  the  defendant  filed  ah  answer  of 
general  denial,  creditors  of  the  company  were 
admitted  to  Intervene,  alleging  that  the  note 
and  mortgage  were  executed  In  fraud  of 
their  rights,  and  were  therefore  void.  On 
the  right  of  intervention,  the  court,  by  Field, 
J.,  6ald:  "Petition  of  the  creditor  Rawie 
does  not  disclose  any  right  on  his  part  to  In- 
tervene. It  shows  that  he  was  a  simple  con- 
tract creditor  holding  obligations  against  the 
company,  but  it  does  not  show  that  any 
portion  of  them  was  secured  by  any  lien  up- 
on the  mortgaged  premises.  The  Interest 
mentioned  In  the  statute  which  entitles  a  per- 
son to  intervene  in  a  suit  between  other 
parties  must  be  in  the  matter  In  litigation, 
and  of  such  a  direct  and  immediate  character 
that  the  Intervener  will  either  gain  or  lose 
by  the  direct  legal  operation  and  effect  of 
the  Judgment."  In  Carraby  t.  Morgan,  5 
Mart.  (N.  S.)  500,  Pierre  v.  Masse,  7  Mart. 
(N.  S.)  196,  and  Gasquet  v.  Johnson,  1  La.  ^5, 
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under  a  similar  provision  In  the  Louisiana 
Code,  the  same  doctrine  Is  announced,  and 
m  the  last  case  cited  the  conrt  said:  "This, 
\re  snppose,  must  be  a  direct  Interest,  by 
which  the  intervening  party  Is  to  obtain 
Immediate  gain  or  suffer  loss  by  the  Judg- 
ment which  may  be  rendered  between  the 
original  parties;  otherwise,  the  strange  anom- 
aly would  be  Introduced  Into  our  Jurispru- 
dence of  suffering  an  accumulation  of  suits  In 
all  Instances  where  doubts  might  be  entertain- 
ed or  .enter  Into  the  Imagination  of  subsequent 
plaintiffs  that  the  defendant  against  whom 
a  previous  action  was  under  prosecution  might 
not  have  property  sufficient  to  discharge  all 
blB  debts,  for,^  as  the  first  Judgment  obtained 
might  give  a  preference  to  the  person  who 
should  obtain  It  all  subsequent  suitors,  down 
to  the  last,  would  have  the  Indirect  Interest 
In  defeating  the  action  of  the  first."  In 
Brown  &  Son  v.  Saul,  4  Mart.  (X.  S.)  434, 
16  Am.  Dea  175,  the  court,  construing  the 
same  statute,  said:  "But  the  Interest  here 
Intended  we  are  of  the  opinion  must  be  direct 
and  closely  connected  with  the  object  In  dis- 
pute, founded  on  some  right,  claim,  or  Hen, 
either  conventional  or  legal.  It  surely  will 
not  be  contended  that  under  this  law,  In 
every  case  where  a  creditor  sues,  his  debtors 
an  separately,  or  any  one  of  the  creditors 
of  the  same  debtor,  may  Intervene  on  a  bare 
suggestion  of  Insolvency."  In  Dennis  v. 
Spencer,  51  Minn.  258,  63  N.  W.  631,  38  Am. 
St.  Rep.  490,  the  question  before  the  court 
being  whether  the  appellant  had  the  right  to 
Intervene  and  participate  in  the  trial  of  an 
action.  It  was  held:  "The  Interest  which 
entitles  a  party  to  Intervene  In  an  action  be- 
tw'een  other  parties  must  be  in  the  matter 
in  litigation  In  a  suit  as  originally  brought 
and  of  such  a  direct  and  immediate  character 
that  the  intervener  will  either  gain  or  lose 
by  the  direct  legal  effect  of  the  Judgment 
therein."  See.  also,  McClurg  v.  State  Bindery 
Ob.,  3  S.  D.  862,  53  N.  W.  428,  44  Am.  St 
Hep.  799.  The  same  doctrine  has  been  held 
In  Colorado,  Iowa,  Nebraska,  New  Mexico, 
Texas,  and  other  states. 

While,  of  course,  these  decisions  are  not 
dUrectly  in  point  yet  by  analogy  they  sus- 
tain the  rule  announced  In  equity  proceed- 
ings, and  a  summary  of  the  limitations  upon 
the  rights  of  persons  to  Intervene  In  actions 
to  which  they  have  been  made  parties  Is 
fonnd  on  page  186  of  volume  17  of  the 
American  and  Bngllsh  Encyclopedia  of  Law, 
as  follows:  "The  Intervener  must  take  the 
suit  as  he  finds  it  He  Is  bound  by  the  record 
of  the  case  at  the  time  of  his  Intervention. 
If  he  claims  property  In  controversy,  he  can 
Interfere  only  so  far  as  Is  necessary  to  prove 
his  right  to  It  He  cannot  under  such  clr- 
cnmstances,  contest  the  plaintiff's  claim 
against  the  defendant  or  raise  an  Issue  as 
to  the  formality  of  the  pleadings  or  the  regu- 
larity of  the  procedure  in  the  principal  cause; 
nor  can  be  plead  exceptions  having  for  their 
object  the  dismissal  of  the  action.    He  can- 


not change  the  isaue  between  the  parties,  nor 
raise  a  new  one.  He  cannot  Insist  upon  a 
change  In  the  form  of  procedure,  nor  delay 
the  trial  of  the  action."  And  each  of  these 
several  limitations  is  well  supported  by  the 
authorities  cited  in  the  note.  The  reason 
for  thus  qualifying  the  right  to  Intervene 
rests  npon  the  principle  that  parties  to  a 
suit  have  the  right  to  proceed  with  it  to 
final  Judgment  or  decree  free  from  Interfer- 
ence by  others,  and  If  parties  desire  to  ob- 
struct the  litigation,  except  as  qualified  in 
the  foregoing,  they  must  do  ao  by  an  original 
action. 

We  do  not  deem  it  important,  in  the  fore- 
going view,  to  consider  the  question  as  to  the 
right  of  the  court  to  direct  the  receiver  to 
carry  out  the  contracts  of  the  company  with 
the  appellants;  but  as  we  understand,  the 
court  had  no  power  to  make  such  an  order. 
Central  Trust  Co.  v.  Marietta  &  N.  O.  Rail- 
way Co.  (C.  O.)  61  Fed.  16,  16  I*  R.  A.  90, 
citing  Express  Co.  v.  Railway  Co.,  99  TJ.  S. 
191,  26  L.  Ed.  319.  See,  also,  Ellis  v.  Boston 
H.  &  E.  Railroad  Co.,  107  Mass.  1. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(21-  111.  J81) 

JONES  V.  BARMM. 

(Supreme  Court  of  Illinois.     Oct  24,  1905.) 

Abatement— Action  fob  Hiwdkbisg  Plaih- 
TiFF's  Business. 
An  action  to  recover  for  an  alleged  tort  In 
hindering,  injuring,  and  interfering  with  plain- 
tiff's business  does  not  survive  the  death  of  the 
defendant  at  common  law  or  by  virtue  of 
Kurd's  Rev.  St.  1003,  e.  3,  $  1^,  excepting 
actions  of  slander  and  libel ;  the  cause  of  action 
alleged  being  to  a  certain  extent  in  the  nature 
of  an  alleged  slander  against  plaintiff's  business. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Albert  0.  Jones  against  Frank  H. 
Barmm.  On  the  death  of  defendant  Antje 
Barmm  was  substituted  as  defendant.  Judg- 
ment for  defendant  was  affirmed  by  the 
Appellate  Court  and  plaintiff  appeals.  Af- 
firmed. 

Appellant  Albert  C.  Jones,  began  an  action 
on  the  case  in  the  circuit  court  of  Cook  county 
against  one  Frank  H.  Barmm.  On  March  11, 
1003,  after  the  commencement  of  the  suit 
Frank  H.  Barmm  died.  His  administratrix 
was  substituted  as  party  defendant  and  a 
sommons  was  Issued  against  her.  On  July 
21, 1903,  she  filed  her  plea  In  abatement  alleg- 
ing the  death  of  Frank  H.  Barmm,  and  that 
the  cause  of  action  set  forth  In  the  declara- 
tion did  not  survive.  A  demurrer  was  filed 
to  the  plea,  which  was  overruled  and  an  order 
entered  abating  the  suit  together  with  a 
Judgment  for  costs  against  the  plaintiff. 
This  Judgment  has  been  affirmed  by  the  Ap- 
pellate Court  and  a  further  appeal  has  been 
prosecuted  to  this  court 

Thomas  J.  O'Hare,  Cor  appellant  £L  A. 
Abom,  for  appellee,    uig  t  zed  by  V^jOOQ  IC 
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WILKIN,  J.  (after  stating  the  facts).  The 
sole  question  is  whether  or  not  the  action 
was  one  which  surrlved.  The  declaration 
alleges  that  Barmm,  on  Jnly  1,  1902,  began 
and  Institnted  a  persistent  and  mallclons  In- 
terference with  plaintiff's  business,  by  eject- 
ing one  of  the  plaintiff's  customers  from  his 
place  of  business;  by  denying  and  barring 
entrance  to  plaintiff's  place  of  business  to  a 
customer ;  by  falsely  representing  that  plain- 
tiff had  removed  his  place  of  business;  by 
bringing  a  reporter  of  a  newspaper  to  take 
a  picture  of  plaintiff  while  he  was  engaged 
with  a  customer,  and  suddenly  throwing  open 
the  door  to  plaintiff's  office,  wherein  plaintiff 
and  the  customer  were  in  consultation,  and 
demanding  in  loud,  boisterous  tones  the  ac- 
quiescence of  plaintiff  and  his  customer  in 
taking  their  picture  together;  by  removing 
plaintiff's  name  from  his  office  door;  and  by 
other  and  divers  acts.  It  iB  very  apparent 
from  these  allegations  of  the  declaration  that 
the  suit  was  brought  to  recover  for  an  alleged 
tort  of  deceased  In  hindering,  injuring,  and 
Interfering  with  plaintiff's  business.  At  com- 
mon law  actions  of  tort  did  not  survive  the 
death  of  the  sole  plaintiff  or  defendant. 
Therefore,  If  this  action  survives  at  all.  It 
must  be  by  virtue  of  some  statutory  provision. 

It  is  insisted  by  plaintiff  that  the  action 
survives  by  virtue  of  section  122  of  chapter 
3,  p.  125,  Hurd's  Rev.  St.  1903,  which  is  as  fol- 
lows: "In  addition  to  the  actions  which  sur- 
vive by  the  common  law,  the  following  shall 
also  survive:  Actions  of  replevin,  actions  to 
recover  damages  for  an  injury  to  the  person 
(except  slander  and  libel),  actions  to  recover 
damages  for  an  injury  to  real  or  personal 
property,  or  for  detention  or  conversion  of 
personal  property,  and  actions  against  officers 
for  misfeasance,  malfeasance  or  nonfeasance 
of  themselves  or  their  deputies,  and  all  ac- 
tions for  fraud  and  deceit."  We  cannot  agree 
with  this  contention.  In  the  section  above 
quoted,  actions  of  slander  and  libel  are  ex- 
pressly excepted.  The  cause  of  action  alleged 
In  this  declaration  Is  to  a  certain  extent  In 
the  nature  of  an  alleged  slander  uttered  by 
Bamun  against  plaintiff's  business.  The 
damage  occasioned  was  not  to  any  particular 
piece  of  tangible  personal  property  owned 
by  the  plaintiff,  but  was  a  damage  to  his  busi- 
ness, which  conld  not  be  seen  with  the  naked 
eye,  bnt  conld  only  be  estimated  In  a  rough 
way  by  a  money  value  or  by  loss  of  trade  or 
profit  If  the  case  comes  under  any  provision 
of  the  statute,  it  must  be  the  one  with  refer- 
ence to  actions  to  recover  damages  for  an 
Injury  to  personal  property.  Taking  Into 
consideration  the  well-known  meaning  of  the 
term  "personal  property,"  and  the  connection 
in  which  it  is  nsed  in  the  statute,  we  are  of 
the  opinion  that  It  was  not  the  Intention  of 
the  Legislature  that  It  should  be  applied  to 
the  right  of  action  occasioned  by  the  ma- 
licious Interfering  by  one  person  with  the  busi- 
ness of  another,  but  was  intended  to  apply 
only  to  actions  for  damages  to  tangible  ar- 


ticles and  things  movable— to  chattels — as 
distinguished  from  actions  for  damages  to 
one's  business.  The  action  did  not  survive, 
and  the  demurrer  to  the  plea  was  properly 
overruled,  and  the  Judgment  will  be  affirmed. 
Judgment  affirmed. 


(217  IlL  290) 
TRAVELERS'  INS.   CO.  T.  AYER8. 

(Supreme  Ck>urt  of  lUinMS.    Oct.  24,  1905.) 
Ihsubancb  —  Acoin«NT  Poucy  —  Death  bt 

Inhai^ing  Gab. 

A  provision  in  an  accident  policy  was  to  the 
effect  toat  the  insurance  should  not  cover  death 
resulting  wholly,  partiy,  directly,  or  indirectly 
from  any  eas  or  vapor.  Held  not  to  exempt  the 
company  from  liability  for  death  by  asphysa- 
tion  from  gas  escaping  into  the  room  in  which 
the  insured  was  asleep  and  unconsciously  in- 
haled by  him,  causing  death. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  28, 
Cent.  Dig.  Insurance,  $  1176.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Mary  A.  Ayers  against  the 
Travelers'  Insurance  C!ompany.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court  and  defendant  appeals.    Affirmed. 

Horton  dc  Brown,  for  appellant  James  Jay 
Sheridan  and  Monroe  Fulkerson,  for  ap- 
pellee. 

RICKS,  J.  This  was  a  suit  brought  on  an 
accident  insurance  policy  which  was  Issued 
on  March  15,  1890,  to  John  C.  Ayers,  husband 
of  appellee.  The  trial  resulted  in  a  verdict 
in  favor  of  appellee  for  $4,573.24,  upon 
which  Judgment  was  entered,  from  which  an 
appeal  was  proeecuted  to  the  Appellate 
Court,  where  the  Judgment  of  the  lower 
court  was  affirmed,  and  a  further  appeal 
is  prosecuted  to  this  court  to  reverse  the 
Judgment  of  the  Appellate  Court 

The  facts  in  the  case  are  undisputed,  and 
the  record  dlBcloses  that  the  insured,  John 
C.  Ayers,  was  in  Richmond,  Ind.,  and  on 
Wednesday  of  the  week  of  November  10, 
1900,  was  assigned  to  a  room  in  the  Arnold 
Hotel,  and  on  Saturday,  November  10th, 
about  noon,  was  found  dead,  or  breathing 
practically  his  last  breath.  The  evidence 
discloses  that  at  the  time  the  Insured  was 
foiund  there  was  a  strong  odor  of  gas  in 
the  room,  and  it  appeared  that  prior  to  the 
Saturday  morning  the  room  had  been  lighted 
by  natural  gas,  and  on  that  morning  the 
natural  gas  was  changed  to  artificial  gas, 
and  in  doing  so  it  was  necessary  to  turn 
off  the  gas  in  the  basement  while  making 
the  change,  and  after  the  change  was  made 
the  evidence  discloses  that  the  gas  was  again 
turned  on.  The  evidence  also  discloses  that 
the  deceased  usually  left  the  gas  burning 
when  he  retired  for  the  night  All  premiums 
were  paid  at  the  time  of  the  accident  and 
It  Is  not  contended  that  any  of  the  con- 
ditions of  the  policy  were  not  complied 
with  by  the  Insured.    There  can  be  no  ones- 
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tlon  but  that  the  cause  of  his  death  was 
the  Inhaling  of  the  gas,  and  the  only  ques- 
tion to  be  determined  In  this  case  Is  whether 
or  not  the  provisions  of  the  policy  exempt 
the  payment  where  the  gas  was  Inrolun* 
tarlly  Inhaled. ' 

It  Is  Insisted  by  appellant  that  the  pro- 
vision of  the  policy,  "This  insurance  shall 
not  cover  *  •  •  death  •  »  •  result- 
ing, wholly  or  partly,  directly  or  Indirectly, 
•  •  •  from  any  gas  or  vapor,"  covers 
death  by  asphyxiation  from  gas,  voluntary 
or  Involuntary,  conscious  or  unconscious, 
and  that  the  case  is  distinguished  from  the 
cases  of  Healey  v.  Mutual  Accident  Ass'n, 
133  111.  656,  25  N.  B.  52,  9  L.  B.  A.  371, 
23  Am.  St  Rep.  637,  Travelers'  Ins.  Co.  v. 
Dnnlap,  160  111.  642,  43  N.  E.  765,  52  Am.  St 
Rep.  355,  Metropolitan  Accident  Ass'n  v.  Prol- 
land,  161  III.  30,  43  N.  E.  766,  52  Am.  St  Rep. 
359,  and  Fidelity  &  Casualty  Co.  v.  Waterman, 
161  lU.  632,  44  N.  E.  283,  32  Ii.  R.  A.  654. 
Which  follow  the  case  of  Paul  t.  Travelers' 
Ins.  Co.,  112  N.  Y.  472,  20  N.  B.  347,  3 
L.  R.  A.  443,  8  Am.  St  Rep.  758,  wherein 
It  Is  held  that  a  clause  In  an  accident  in- 
surance policy  exempting  the  company  from 
liability  where  the  Insured  met  his  death 
from  inhaling  gas  does  not  excuse  the  pay- 
ment where  such  a  death  was  due  to  gas 
breathed  into  the  lungs  in  an  unconscious 
and  Involuntary  manner,  and  In  discussing 
the  question  the  court  said:  "But,  In  ex- 
pressing its  Intenton  not  to  be  liable  for 
death  from  'inhaling  of  gas,'  the  company 
can  only  be  understood  to  mean  a  voluntary 
aod  intelligent  act  by  the  Insured,  and  not 
an  involuntary  and  unconscious  act  Read 
In  that  sense  and  in  the  light  of  the  con- 
text these  words  must  be  Interpreted  as 
having  reference  to  medical  or  surgical  treat- 
ment, in  which,  ex  vl  termini,  would  be 
included  the  dentist's  work,  or  to  a  suicidal 
purpose.  Of  course,  the  deceased  must  have, 
in  a  certain  sense.  Inhaled  gas ;  but.  In  view 
of  the  finding  that  the  death  was  caused  by 
accidental  means,  the  proper  meaning  of  the 
word  compels,  as  does  the  logic  of  the  thing, 
the  conclusion  that  there  was  not  that  volun- 
tary or  conscious  act  necessarily  Involved 
In  the  process  of  inhaling.  An  accident  Is 
the  happening  of  an  event  without  the  aid 
and  the  design  of  the  person,  and  which 
Is  unforeseen.  The  finding  Itself  defines 
the  cause  of  death  as  the  breathing  of  the 
atmosphere  of  the  room  full  of  Illuminat- 
ing gas.  To  inhale  gas  requires  an  act  of 
volition  on  the  person's  part  before  the  dan- 
ger Is  incurred.  PoIbod  may  be  taken  by 
mistake,  or  poisonous  substances  may  be  in- 
advertently touched;  but,  whatever  the  mo- 
tive of  the  Insured,  his  act  precedes  eithor 
fact"  In  the  case  of  Metropolitan  Accident 
Ass'n  V.  Prolland,  supra,  the  contract  con- 
tained the  provision,  "I  agree  that  this  in- 
surance should  not  be  held  to  extend  •  •  » 
to. poison  in  any  way  taken,  administered, 
absorbed,  or  inhaled."    In  discussing   this 


case  the  court  says  (page  36  of  161  III.,  page 
768  of  43  N.  E.  [52  Am.  St  Bep.  359] )  : 
"But  it  is  insisted  that  the  qualifying  words 
In  any  way'  have  relation  to  the  motive  ot 
the  Insured  in  taking  the  poison,  and  em- 
brace his  involuntary,  as  well  as  bis  volun- 
tary, action  in  that  regard.  We  are  of  the 
opinion  that  the  words  'in  any  way'  relate 
to  the  mode  or  manner  in  which  the  poison 
is  taken,  and  not  to  the  motive  of  the  Insured 
in  taking  it  Very  nearly  this  precise  ques- 
tion was  so  decided  In  Connecticut  Life  Ins. 
Co.  V.  Akens,  160  U.  S.  468,  14  Sup.  Ct  155, 
37  Ii.  Ed.  1148.  It  was  there  held  that  In 
the  phrase  'self-destruction  In  any  form,' 
the  words  'In  any  form'  clearly  related  only 
to  the  manner  of  killing,  and  that  the  clause 
was  by  no  means  synonymous  in  meaning 
with  such  clauses  as  'die  by  suicide,  sane 
or  insane,'  or  'by  suicide,  felonious  or  other- 
wise, sane  or  insane.'  In  accordance  with 
the  ruling  in  Dunlap'a  Case  and  in  Healey 
V.  Mutual  Accident  Ass'n,  133  III.  556,  26 
N.  B.  62,  9  Ii.  B.  A.  371,  23  Am.  St  Rep.  637, 
we  must  hold  In  the  case  at  bar  that  the 
death  of  the  member  (Frolland),  having 
been  caused  by  accident  is  not  excluded  from 
the  risks  covered  by  the  contract  of  insur- 
ance sued  on,  by  reason  of  the '  exception 
above  mentioned.  Insurance  contracts  are 
to  be  liberally  construed,  so  as  not  to  defeat 
the  Indemnity  which,  in  making  the  contract, 
it  was  the  object  to  secure,  unless  plainly 
necessary  from  the  language  of  the  contract" 
Fidelity  &  Casualty  Co.  v.  Waterman,  supra, 
was  a  case  where  the  Intestate  was  as- 
phyxiated by  Illuminating  gas  In  the  North- 
western Hotel,  at  Aurora,  111.,  and  it  was 
proven  that  the  fixtures  in  the  room  were 
defective.  It  was  also  proven  that  the  de- 
ceased was  Intoxicated  at  the  time  of  the 
accident  The  terms  of  the  policy  were, 
"This  insurance'  does  not  cover  disappear- 
ances, nor  war  risks,  nor  voluntary  exposure 
to  unnecessary  danger,  nor  injuries,  fatal  or 
otherwise,  •  •  •  received  while  or  In 
consequence  of  having  been  under  the  in- 
fluence of  or  affected  by  nor  resulting, 
directly  or  indirectly,  from  intoxicants,  anes- 
thetics, narcotics,  sunstroke,  freezing,  vertigo, 
sleep-walking,  fits,  hernia,  or  any  disease 
or  bodily  Infirmity."  In  discussing  the 
terms  of  this  contract  the  court  reviewed 
the  case  of  Travelers'  Ins.  Co.  v.  Dunlap, 
supra,  and  Paul  v.  Travelers'  Ins.  Co.  supra, 
and  adhered  to  the  rule  announced  In  those 
cases,  and  further  said  (page  635  of  161 
111.,  page  284  of  44  N.  B.  [32  L.  R.  A.  654])  : 
"That  point,  as  we  understand  it,  is  that 
the  word  'inhaling*  or  'inhalation'  or  'inhaled,' 
as  used  in  exceptions  contained  In  these 
policies  of  life  or  accident  insurance.  Im- 
plies a  voluntary  and  intelligent  act,  as  dis- 
tinguished from  an  involuntary  and  uncon- 
scious act  Read  in  the  light  of  the  deci- 
sions, the  words  now  In  question  do  not 
mean  otherwise  than  if  they  explicitly  read, 
'poison,  or  anything,  accidentally,  or^ttu^ .  ^ 
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wise,  consdottsly  and  by  an  act  of  volition, 
drawn  Into  the  system  by  inspiration.'  This 
view  is  fully  supported  by  a  late  decision 
of  the  Court  of  Appeals  of  New  York.  Tliat 
court  had  before  it,  in  Menneiley  v.  Employ- 
ers' Liability  Assur.  Ckirp.  (Sup.)  25  N.  T. 
Snpp.  230,  the  case  of  a  provision  in  an  ac- 
ddoit  policy  that  it  does  not  insure  against 
death  or  disablement  from  anything  acciden- 
tally Inhaled.  The  Insured  had  died  at  night 
of  asphyxia,  caused  by  involuntarily  and 
accidentally  breathing  into  his  lungs,  while 
asleep,  illuminating  gas  which  had  accid^i- 
tally  escaped  into  his  room  at  a  hotel.  It 
was  held  that  the  case  was  not  distingnlsh- 
able  in  principle  from  the  Paul  Case,  and 
that  the  provision  in  the  policy  did  not  re- 
lieve the  insurer  from  liability.  And  we  may 
add  that  this  Menneiley  Case,  wlilch  bad 
then  just  be«i  published,  was  dted  by  this 
court  with  approval  in  Travelers'  Ins.  Co. 
V.  Dunlap,  supra." 

We  cannot  agree  with  api>ellant'8  conten- 
tion that  the  wording  of  its  contract  is  broad 
and  clear  enough  to  make  it  distinguishable 
from  the  cases  above  cited.  In  cases  where 
it  has  been  held  the  company  was  not  liable, 
the  terms  of  the  contract  were  clear  and  ex- 
plicit, and  needed  no  construction.  In  the 
case  of  Seitzlnger  r.  Modem  Woodmen,  204 
111.  68,  68  N.  E.  478,  the  conditions  were 
"suicide,  sane  or  insane."  This  phrase  is  so 
simple  that  it  does  not  merit  construction,  as 
any  person  '  that  could  read  would  readily 
grasp  its  meaning.  It  would  be  very  little 
trouble  for  insurance  companies  to  word  their 
contracts  so  that  all  the  terms  and  conditions 
could  be  easily  understood,  and  no  advantage 
could  then  be  taken  of  any  one  by  reason  that 
the  terms  were  not  known  to  the  insurer. 
Sach  contracts  as  the  one  under  consideration 
are  gotten  up  solely  by  the  company's  oflScers ; 
the  Insured  having  nothing  whatever  to  say 
or  any  suggestions  to  make  with  reference  to 
their  terms.  They  are  scarcely  ever  read  by 
the  applicant,  and,  if  they  are  read,  the  terms, 
as  a  usual  thing,  could  not  be  readily  under- 
stood, and  the  insured  would  be  at  the  mercy 
of  the  agent  of  the  company,  and  must  accept 
whatever  interpretation  he  sees  fit  to  put  up- 
on the  contract  Such  contracts  have  always 
been  construed  most  strongly  against  the  In- 
surer. As  was  said  in  the  case  of  Travelers' 
Ins.  Co.  V.  Dunlap,  160  HI.  642,-  43  N.  E.  765, 
62  Am.  St  Rep.  355:  "It  would  not  be  diffi- 
cnlt  for  the  insurer  to  nse  language  which,  in 
respect  to  the  question  here  imder  considera- 
tion, would  be  free  from  doubt  A  policy  of 
insurance  should  not  be  so  framed  as  to  be 
susceptible  of  one  construction  in  the  bands 
of  the  soliciting  agent  and  of  quite  a  different 
one  in  the  hands  of  the  adjuster."  The  terms 
of  the  policies  in  the  cases  above  cited  are  so 
similar  to  those  in  the  policy  in  the  case  at 
bar,  and  what  is  said  in  the  discussion  of  the 
conditions  is  so  applicable  to  the  conditions 
In  this  case,  that  we  deem  it  unnecessary  to 
extend  the  opinion  in  this  case  to  any  greater 


length.  Suffice  it  to  say  that  we  adhere  to 
what  has  heretofore  been  said  in  the  cases 
above  quoted  from  upon  the  conditions  and 
terms  of  the  policy,  and  are  of  the  opinion 
that  the  court  did  not  err  In  refusing  the  per- 
emptory instruction,  the  refusal  of  which 
raises  the  only  question  org^  in  this  court 
and  is  the  only  ground  relied  upon  for  re- 
versal. The  Judgment  of  the  Appellate  Court 
is  therefore  affirmed. 
Judgment  affirmed. 


(217  IIU  4M) 

GHIOAOO  UNION  TRACTION  00.  « 

JACOBSON. 

.  (Supreme  Court  of  lUlnois.    Oct  24,  IQOB.) 

1.  Stbeei  Rahjsoads— Cou-isioh  With  Was* 

ON. 

In  an  action  against  a  street  railroad  oom- 
j)any  for  collision  with  plaintiff's  wagon,  wheth- 
er plaintiff  was  in  the  exercise  of  dae  care  keU 
a  question  for  Uie  jury  under  the  evidence. 

[Ed.  Note. — For  cases  in  p«rint,  see  voL  44, 
Cent  Dig.  Street  Railroads,  {  256.] 

2.  SAMK— GONXBIBinOBT   Nkouoence. 

Where  a  teamster  deliberately  drives  on 
the  tracks  of  a  street .  car  company^  knowinr 
that  a  car  is  approaching  at  a  high  rate  of 
speed  and  mast  strike  bis  wagon  unless  the  car 
is  stopped,  and  with  intent  to  compel  the  car 
to  stop,  he  Is  guilty  of  negligence  per  se. 

[Ed.  Note. — For  cases  in  point  see  vol.  44, 
Cent  Dig.  Street  Railroads,  {{  214,  215.  255.] 

3.  Tbiai/— Instbuctions. 

Where  an  instruction  given  was  identical 
In  principle  with  one  wh!(A  was  refused,  the 
refusal  was  not  error. 

[Ed.  Note. — For  cases  in  point  see  toL  48L 
Cent  Dig.  Trial,  M  661-658.] 

Appeal  from  Appellate  Court  First  District 

Action  by  Lars  R.  Jacobson  against  the 

Chicago  Union  Traction  Company.    Judgment 

for  plaintiff  was  affirmed  by  the  Appelhite 

Court  and  defendant  appeals.    Affirmed, 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel)',  for  appellant  Haynle 
R.  Pearson  and  Samuel  W.  Jackson,  for 
appellee. 

CARTWRIGHT,  0.  J.  The  appellee,  Lars 
R.  Jacobson,  was  driving  a  team,  drawing  a 
heavy  truck  loaded  with  flour,  on  West 
Twelfth  street  between  the  intersecting 
streets,  Albany  avenue  and  Whipple  street 
in  the  dty  of  Chicago.  He  delivered  a  small 
quantity  of  the  flour  at  a  grocery  store  three 
doors  east  of  Albany  avenue,  and  then  turned 
his  team  across  the  street  car  track  of  ap- 
pellant the  Chicago  Union  Traction  Com- 
pany. An  electric  car  of  appellant  was  ap- 
proaching from  the  east  In  the  vldnlty  of 
Whipple  street  the  next  street  east  He 
saw  the  car,  which  was  running  at  about  the 
usual  rate  of  speed,  and  was  familiar  with 
the  rate  at  which  the  cars  were  usually  run. 
After  looking  at  the  car,  he  gave  no  further 
attention  to  it  and  when  nearly  across  the 
track  the  car  struck  the  rear  end  of  the 
wagon,  turning  it  over  and  throwing  Him 
Digitized  by  V^OOQ  IC 
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from  bis  seat  to  tbe  pavement  He  brought 
this  salt  against  appellant  In  the  circuit  court 
ot  Cook  county  for  damages,  alleging  that 
he  was  In  tbe  exercise  of  due  caie,  and  that 
the  collision,  and  consequent  injury  to  blm, 
resulted  from  general  careless  and  negligent 
management  of  the  car.  The  plea  was  the 
general  Issue,  and  upon  a  trial  he  recovered 
a  Judgment,  which  has  been  aJBrmed  by  the 
Appellate  Court  for  thie  First  District 

The  grounds  relied  upon  for  reversal  of 
the  Judgment  of  the  Appellate  ■  Court  are 
that  the  trial  court  erred  In  refusing  to 
direct  a  verdict  of  not  guilty  and  submitting 
to  the  Jury  the  questton  whether  appellee 
was  guilty  of  contributory  negligence,  and 
to  refusing  the  third  Instruction  requested 
by  the  defendant  Counsel  for  tbe  appel- 
lant do  not  deny  that  the  evidence  tended  to 
prove  n^llgence  on  Its  part;  but  they  con- 
tend that  the  evidence  established  that 
plaintiff  was  not  in  the  exercise  of  ordinary 
care  and  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  Counsel  for  ap- 
pellee devote  most  of  their  argument  to  the 
proposition  that  the  appellant  was  guilty  of 
negligence;  but  that  fact  Is  not  denied,  and 
Its  existence  did  not  dispense  with  the  ex- 
ercise of  ordinary  care  on  the  part  of  the 
appellee.  If  appellee  was  guilty  of  negligence 
contributing  to  the  collision  and  Injury,  the 
law  would  not  permit  a  recovery,  upon  the 
ground  that  appellant  was  also  negligent  In 
falling  to  employ  all  reasonable  means  to 
avoid  the  collision. 

The  claim  of  counsel  for  appellant  Is  that 
the  only  Inference  which  could  be  drawn 
flrom  the  testimony  of  plaintiff  was  that, 
•when  he  turned  his  horses  and  drove  across 
the  car  trafck,  he  knew  that  the  car  would 
Inevitably  strike  tbe  wagon  unless  the  mo- 
torman  slowed  down  or  stopped  the  car, 
that  with  full  knowledge  of  such  fact  he 
deliberately  took  the  chances  of  getting 
across  the  track  In  safety,  and  that  such  con- 
dnct  was  contributory  negligence  as  a  mat- 
ter of  law.  The  accident  occurred  in  the 
middle  of -the  block,  between  street  -  inter- 
sections, and  the  question  whether  be  drove 
across  the  track  In  disregard  of  the  rights 
ot  appellant,  knowing  that  the  car  would 
probably  strike  his  wagon  unless  It  stopped  or 
slowed  down,  and  intending  to  compel  the 
car  to  stop  or  slacken  speed,  depended  almost 
wholly  "upon  his  own  testimony.  That  would 
be  a  Justifiable  Inference  from  portions  of 
Ms  testimony.  He  said  that  he  knew  the 
car  would  have  to  stop  or  slow  down,  or  It 
would  probably  strike  his  wagon,  and  that 
tbe  car  could  slack  up  Just  as  well  as  he 
could  with  a  team,  and  he  thought  the  motor- 
man  could  stop  when  the  car  was  right  close 
to  the  wagon.  That  testimony  would  Justify 
the  conclusion  that  appellee  knew,  when  he 
drove  upon  the  track,  that  a  collision  would 
be  Inevitable,  In  the  ordinary  operation  of 
the  car,  imless  the  motorman  of  appellant 
should  prevent  the  collision  by  bis  care  and 


diligence.  But  appellee  also  testifled  that 
when  be  turned  his  team  to  cross  the  track 
the  car  was  about  100  feet  east  of  Whipple 
street  that  said  street  was  about  200  feet 
east  of  hlm^  and  that  he  thought  he  had 
time  to  get  across  tbe  track.  He  was  bound 
to  exercise  a  reasonable  Judgment  In  view 
of  all  the  circumstances;  and  the  court  In 
passing  on  the  motion,  was  required  to  con- 
sider all  the  evidence.  Including  the  distance 
of  the  car  from  the  wagon,  the  rate  of  sjjeed, 
and  all  the  circumstances.  We  cannot  say 
that  In  so  considering  It  tbe  evidence  neces- 
sarily led  to  but  one  conclusion ;  but  we  think 
that  the  question  whether,  under  all  tbe  cir- 
cumstances, appellee  believed,  upon  reasona- 
ble grounds,  that  he  had  time  to  get  across 
the  track  before  the  car  would  reach  him, 
was  proper  to  be  submitted  to  tbe  Jury. 

The  third  Instruction  which  the  defendant 
requested  the  court  to  give,  and  which  the 
court  refused  to  give  to  tbe  Jury,  stated 
that  If  appellee  started  to  cross  the  track, 
and  saw  the  car  coming  from  the  east  at  a 
high  rate  of  speed,  and  knew  that  he  could 
not  cross  the  track  without  being  struck  by 
the  car  unless  It  should  be  stopped  or  slack- 
ened  In   speed,   and   deliberately   took   tbe 
chances  of  crossing  the  track  In  safety,  he 
could  not  recover.    That  was  tbe  theory  of 
the  defendant  and  there  was  evidence  tend- 
ing to  prove  It    Counsel  for  appellee  reiter- 
ate the  rule  that  negligence  Is  ordinarily  a 
question  of  fact  for  the  Jury,  and  Insist  that 
the  Instruction  would  have  Invaded  the  prov- 
ince of  tbe  Jury  by  telling  them  that  the 
facts  contained  In  It  would  prevent  a  re- 
covery.   Negligence  Is  a  deduction  or  conclu- 
sion of  fact  from   the   facts   and  circum- 
stances proved  In  a  case,  and  Is  generally  a 
question  for  the  Jury.    But  that  statement 
does  not  mean  that  the  question  Is  not  af- 
fected or  controlled  by  rules  of  law.    Tbe 
law  prescribes  and  regulates  the  rights  and 
duties  of  all  parties  in  relation  to  each  other, 
and  It  Is  proper  for  tbe  court  to  instruct 
tbe  Jury  concerning  such  rights  and  duties. 
North  Chicago  Electric  Railway  Co.  v.  Pen- 
ser,  190  111.  67,  60  N.  B.  7a    The  Instruction 
was  based  on  the  respective  rights  and  du- 
ties of  the  parties  at  the  place  where  the 
accident  occurred,  and  the  hypothesis  of  fact 
was  such  that  the  act  would  be  negligent 
as  a  matter  of  law.    If  teamsters,  generally, 
may  drive  across  street  car  tracks  between 
street  Intersections,  knowing  that  a  collision 
will  be  Inevitable  unless  a  car  is  stopped, 
and  Intending  to  take  precedence  over  the 
car  and  compel  those  In  charge  of  the  car  to 
stop  It,  the  rights  of  a  street  car  company 
on  Its  track  and  of  the  general  traveling 
public  would  be  Invaded  and  practically  de- 
stroyed.    North  Chicago  Electric  Railway  Co. 
V.  Peuser,  supra.    The  law  does  not  permit 
one  In  such  a  place  to  drive  In  the  path  of 
a  moving  car,  relying  upon  those  in  charge 
of  the  car  to  stop  it  and  protect  hlni  from. 
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Injury.  But  the  twenty-seventh  instruction 
given  at  the  request  of  the  appellant  was 
Identical  In  principle  with  the  one  which  was 
refused.  It  stated  that  if  appellee  looked 
east  before  he  started  to  cross  the  track  and 
saw  the  car  approaching  and  the  distance 
which  It  was  from  him,  and  knew  that  U 
the  oar  did  not  stop  or  slacken  speed  it  would 
probably  strike  the  wagon  before  he  could 
cross  the  track,  and  with  such  knowledge 
undertook  to  cross  the  track,  he  could  not 
recover.  It  was  unnecessary  to  repeat  the 
Instruction,  and  for  that  reason  it  was  prop- 
er to  refuse  the  third. 

The  Jadgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(217  111.  408) 

BDDLEMAN  et  ux.  v.   UNION  COUNTY 
TRACTION  &  POWER  CO. 

(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  EuiiiBnT  Domain— Pbocbediros—Apfbab- 

ANCE. 

A  general  appearance  to  a  contest  of  the 
merits  of  a  condemnation  proceeding  constitutes 
a  waiver  of  error  in  denymg  a  motion  to  quash 
the  service  of  snmmona. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  §  490.] 

2.  Venue— Change— Pboceedinqs. 

Where  a  petition  for  a  change  of  venue  in 
condemnation  proceedings  is  not  joined  in  by 
all  of  the'  defendants,  and  is  not  sworn  to  by 
one  of  the  two  defendants  signing  the  same, 
the  change  of  venne  is  properly  denied. 

3.  Eminent  Domain  —  Condemnation   Pbo- 

OEEDINOS  —  Sep  ABATE    TBIAX  —  DiBCBETIOR 
OF  COUBT. 

The  miestion  whether  a  separate  trial  shall 
be  granted  to  certain  defendants  in  condemna- 
tion proceedings  rests  within  the  discretion  of 
the  trial  court,  with  which  the  Supreme  Court 
will  not  interfere,  in  the  absence  of  a  showing 
of  abuse. 

4.  COBPOBATIONS  —  LEOALITT  OF  COBFOBATS 

Existence. 
The  legality  of  the  existence  of  a  corpora- 
tion cannot  be  attacked  in  condemnation  pro- 
ceedings instituted  by  it,  but  only  in  a  direct 
proceeding  by  quo  warranto. 

[Ed.  Note. — For  cases  in  point,  see  vol.  12, 
Cent.  Dig.  Corporations,  §  78.] 

5.  Eminent  Domain— Street  Raii.boads. 

Private  property,  necessary  for  car  bams, 
power  houses,  etc.,  may  be  condemned  by  a 
street  railroad. 

6.  Same— Pabties— PuBCHABEBs. 

A  purchaser  of  the  interest  of  a  litigant 
in  property,  the  title  to  which  is  in  controversy, 
and  which  is  also  being  subjected  to  condemna- 
tion proceedings,  may  be  permitted  by  the  court 
to  become  a  party  to  the  condemnation  proceed- 
ings. 

7.  Same— -DiSFxiTKD  Title  —  Disposition  of 

AWABD. 

Where  a  chancery  suit  involving  the  title 
to  property  is  pending  during  the  pendency  of 
condemnation  proceedings  against  the  same 
property,  the  court,  in  the  condemnation  pro- 
ceedings, may  charge  the  jury  that  the  damages 
should  be  paid  into  the  hands  of  the  coun^ 
treasurer,  to  abide  the  result  of  the  chancery 
■nit. 


Appeal  from  Union  Cotmfy  Conrt;  Mon- 
roe C.  Crawford,  Judge. 

Condemnation  proceedings  by  the  Union 
County  Traction  ft  Power  Company  against 
William  M.  Eddleman  and  others.  From  a 
judgment  of  condemnation,  defendants  Eddle- 
man appeal.    Affirmed. 

This  is  a  proceeding  commenced  before  the 
county  Judge  of  Union  county  In  vacation  on 
December  30,  1904,  by  the  appellee  company 
to  condemn  two  parcels  of  land  in  the  city 
of  Anna,  In  order  to  establish  thereon  cor 
barns  and  a  power  house.  An  amended  peti- 
tion was  filed  on  January  6,  1005,  and  the 
parties  defendant  to  the  petition,  as  original- 
ly filed  and  as  subsequently  amended,  were 
the  appellants,  William  Eddleman  and  Dora 
B.  Eddleman,  and  George  W.  Smith,  and 
Edgar  Mohler,  and  William  Bruchhauser, 
Jr.;  but  the  petition  was  subsequently  dis- 
missed as  to  Smith  and  Mohler.  A  cross- 
petition  was  filed  by  the  appellants,  William 
M.  and  Dora  E.  Eddleman,  on  January  SI, 
1005.  The  cause  was  tried  on  January  31, 
1905,  and  on  February  3,  4,  6,  and  7,  1905^ 
The  Jury  rendered  their  verdicta  on  Febru- 
ary 7,  1905.  As  to  the  first  piece  of  proper- 
ty, called  the  "Creamery  property,"  the  Jury 
found  the  fair  cash  market  value  ih&eeot 
on  January  9,  1905,  to  be  $1,400,  and  assessed 
the  same  to  the  appellant  William  M.  Eddle- 
man ;  and  they  found,  as  to  the  second  piec» 
of  property,  called  the  "Trent  property," 
containing  one  acre,  that  the  fair  cash  mar- 
ket value  of  the  same  on  January  9,  1906, 
was  $800,  and  assessed  the  same  to  the  ap- 
pellant Dora  E.  £}ddleman  and  one  Arnaud 
A.  Faslg.  Motion  for  new  trial  was  over- 
ruled, and  judgment  was  entered.  By  the 
judgment  it  was  ordered  and  adjudged  by  the 
conrt  that  the  petitioner,  the  appellee  com- 
pany, should  enter  upon  and  take  the  proper- 
ty, known  as  the  "Creamery  property,"  be- 
ing one  acre  more  or  less,  upon  the  payment 
to  the  defendant  William  M.  Eddleman  of 
the  full  compensation  as  ascertained  by  the 
jury,  being  the  sum  of  $1,400,  said  sum  to 
be  paid  on  or  before  March  7,  1906,  and 
that  the  petitioner  should  enter  upon  and 
take  the  property,  known  as  the  "Trent 
property,"  containing  one  acre,  upon  tiie 
payment  of  the  full  compensation  as  ascer- 
tained therefor  by  the  jury,  being  the  sum  of 
$800,  to  the  county  treasurer  of  the  county 
of  Union,  said  sum  to  be  paid  on  or  before 
March  7, 1905,  "which  said  sum  shall  be  held 
and  paid  out  by  said  county  treasurer  upon 
the  order  and  decree  of  the  circuit  court  of 
the  county  of  Union  and  state  aforesaid  find- 
ing to  whom  said  sum  of  money  shall  be 
paid,  and  ordering  the  payment  of  the  same 
in  a  certain  cause  now  pending  in  said  conrt 
on  the  chancery  side  thereof,  being  general 
number  6,722,  entitled  a  bill  to  redeem,  filed 
therein  on  the  let  day  of  November,  1901, 
wherein  George  W.  Smith  is  complainant 
and  Ida  M.  Browning  and  others  are  defend- 
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ants.  To  the  action  of  the  conrt  In  render* 
ing  said  Judgment,  the  defendants  William 
M.  Eddleman  and  Dora  E.  Eddleman  then 
and  there  except"  The  present  appeal  is 
proeecuted  from  the  Judgment  so  entered. 
Taylor  Dodd  and  David  W.  Karraker,  for 
appellants.  A.  Ney  Sessions  and  James 
lilngle,  for  appellee. 

MAORUDEB,  J.  (after  stating  the  facts). 
The  province  of  the  Jury  tn  this  condemna- 
tion proceeding  was  to  ascertain  the  value 
of  the  property  to  be  taken,  amounting  to 
about  two  acres  altogether,  and  to  award  the 
comi>en8ation  therefor  to  the  owners  of  the 
property.  As  we  understand  the  argument 
of  the  appellants,  they  do  not  complain  that 
the  award  is  not  sufficient  compensation.  It 
is  not  claimed  that  the  sum  of  $1,400,  award- 
ed as  compensation  for  the  creamery  proper- 
ty, is  not  Just  and  fair;  nor  is  It  claimed 
that  the  sum  of  $800,  awarded  as  compensa- 
tion for  the  Trent  property,  is  not  Just  and 
fair.  It  Is  not  shown  that  the  admission  or 
rejection  of  any  evidence  In  any  way  errone- 
ously affected  the  amount  of  compensation 
awaided.  But  the  record  bristles  with  mo- 
tions, and  some  objections  are  made  to  some 
of  the  Instructions. given  and  refused. 

First  The  appellants  moved  the  court  to 
quash  the  summons  and  the  service  thereof, 
because  of  an  alleged  variance  between  the 
name  of  the  petitioner  In  the  petition  and 
In  the  summons,  which  motion  was  overrul- 
ed, whereupon  the  appellant  William  M. 
Eddleman  moved  to  quash  the  service  of  the 
summons,  which  motion  was  sustained;  the 
appellants  limiting  their  appearance  to  the 
purpose  only  of  the  motion  to  quash.  There- 
upon the  appellee,  petitioner  below,  entered 
a  cross-motion  to  amend,  which  was  granted. 
In  the  summons  as  originally  Issued  the  de- 
fendants were  required  to  answer  unto  the 
"Union  County  Fraction  ft  Power  Com- 
imny" ;  and  the  variance  was  the  use  of  the 
word  "Fraction,"  instead  of  the  word  "Trac- 
tion." After  the  amendment  was  made  by 
changing  the  name  from  "Fraction"  to  "Trac- 
tion," so  as  to  make  the  name  In  the  sum- 
mons agree  with  that  In  the  petition,  ap- 
pellants moved  to  quash  the  service  of  the 
summons,  for  the  reason  that  they  had  not 
been  served  with  a  copy  of  the  summons 
as  amended.  This  motion  was  overruled. 
There  was  no  error  committed  by  the  court 
in  this  regard,  because  there  was  subse- 
quently a  general  appearance  by  the  appel- 
lants and  a  contest  by  them  in  regard  to  the 
merits  of  the  case.  In  Hercules  Iron  Works 
v.  Elgin,  Jollet  &  Eastern  Railway  Co.,  141 
IlL  491,  30  N.  E.  1050,  which  was  a  proceed- 
ing to  condemn  a  part  of  defendant's  land 
for  a  railroad  right  of  way,  it  was  said  (page 
495  of  141  III.,  page  1050  of  30  N.  E.) :  "A 
special  appearance  was  entered  and  motion 
made  to  quash  the  summons  and  return, 
which  was  overruled  and  exertion  taken. 


The  point  has  been  waived  by  the  subsequent 
entry  of  general  appearance  and  defending 
upon  the  merits.  *  *  •  Subsequently,  by 
stipulation  of  the  parties,  leave  was  given 
the  railway  company  to  amend  the  original 
petition,  •  •  »  and  finally  appellant  not 
only  appeared  and  defended  generally,  but 
filed  its  cross-petition,  invoking  the  aid  of  the 
court  in  its  behalf.  Any  objection  to  the 
original  process  or  Its  service  upon  appel- 
lant has  been  waived. 

Second.  On  January  SO,  1006,  the  appel- 
lants filed  a  petition  for  a  change  of  venue  up- 
on the  alleged  ground  that  the  Judge  was 
prejudiced  against  them,  which  motion  was 
overruled,  and  exception  taken  to  the  order 
overruling  the  same.  The  application  for 
change  of  venue  was  properly  refused,  be- 
cause all  of  the  defendants  below  did  not  Join 
in  the  same,  as  Is  required  by  the  statute. 
Section  9  of  the  statute  In  regard  to  venue 
(Starr  ft  O.  Ann.  St  1886,  a  146,  par.  9)  pro- 
vides that  when  there  are  two  or  more  defend- 
ants, a  change  of  venue  shall  not  be  granted, 
unless  the  application  Is  made  by  or  with 
the  consent  of  all  the  parties  defendant ;  and 
there  Is  a  proviso  that  in  proceedings  for 
condemnation,  when  the  application  Is  by 
all  the  owners  of  any  parcel  of  property  to 
be  condemned,  a  change  of  venue  may  be 
made  of  so  much  of  the  case  as  affects  them, 
if  it  can  be  done  without  prejudice  to  the 
other  defendants  tn  the  proceeding.  Section 
3  of  the  venue  act  provides  that  every  appli- 
cation for  a  change  of  venue  shall  be  by  a 
petition,  setting  forth  the  cause  of  the  appli- 
cation and  praying  for  a  change  of  venue, 
which  petition  shall  be  verified  by  the  affida- 
vit of  the  applicant.  As  will  appear  from 
the  statement  of  facts  preceding  this  opin- 
ion, there  were  several  other  defendants  In 
the  court  below — to  say  nothing  about 
Amaud  A.  Faslg — ^besides  the  appellants, 
William  M.  and  Dora  B.  Eddleman.  The 
appellants,  William  M.  and  Dora  E.  Eddle- 
man, were  the  only  defendants  making  the 
application  for  a  change  of  venue,  which  was 
not  Joined  In  by  either  or  any  of  the  other  de- 
fendants ;  and  in  addition  to  this  petition  tar 
a  change  of  venue,  although  signed  by  Wil- 
liam M.  and  Dora  E.  Eddleman,  was  not 
sworn  to  by  Dora  E.  Eddleman.  Dora  B. 
Eddleman,  as  well  as  William  M.  Eddleman, 
was  an  applicant  for  the  change  of  venue; 
but  the  petition  was  not  verified  by  her  affi- 
davit although  the  defendants  themselves  in- 
troduced in  evidence  a  deed  dated  November 
1, 1901,  executed  by  Ida  M.  Browning  and  her 
husband,  conveying  the  Trent  property  to  the 
said  Dora  E.  Eddleman. 

Third.  On  January  31, 1905,  the  appellants 
moved  and  petitioned  the  court  for  a  sep- 
arate trial  from  the  other  defendants. 
This  motion  was  overruled,  but  the  court 
committed  no  error  by  doing  so,  for  the  rea- 
son that  the  matter  of  granting  a  separate 
trial  was  within  the  discretion  of  the  court 
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and  we  see  nothing  In  the  record  to  Indicate 
that  there  was  any  abuse  of  this  discretion. 
In  Johnson  v.  Freeport  &  Mississippi  River 
Railway  Co.,  116  III.  521,  525,  6  N.  a  211, 
214,  we  said:  "In  proceedings  under  the 
eminent  domain  act,  each  separate  owner 
may  have  his  damages  assessed  before  a 
separate  jury,  and  so  Is  entitled  to  a  separate 
appeal  from  the  Judgment  rendered  on  the 
Terdlct  Such,  also,  is  the  case  where  differ- 
ent persons  have  several  and  distinct  Inter- 
eats  In  the  same  tract"  We  have  also  held 
that  whether  or  not  a  separate  trial  shall 
be  allowed  In  cases  of  this  character  Is  dis- 
cretionary with  the  court,  and  that.  In  the 
absence  of  anything  to  show  an  abuse  of 
that  discretion  in  refusing  a  separate  trial, 
the  action  of  the  court  below  will  not  be 
Interfered  with.  Concordia  Cemetery  Ass'n 
V.  Minnesota  &  Northwestern  Railroad  Co., 
121  in.  189,  12  N.  B3.  636;  Braun  v.  Metro- 
politan West  Side  Elevated  Ralhroad  Co.,  1G6 
IlL  434,  46  N.  E.  974.  There  Is  nothing  In 
the  present  record  to  Indicate  that  the  ap- 
pellants did  not  have  as  full,  fair,  and  ade- 
quate a  bearing  together  with  the  other 
parties  to  the  proceeding  as  they  could  have 
bad  in  a  separate  trial,  and  accordingly 
there  was  no  abuse  of  the  court's  discretion. 

Fourth.  On  January  30,  1905,  the  appel- 
lants made  a  motion  to  dismiss  the  petition, 
assigning  some  half  dozen  reasons  in  sup- 
port of  said  motion.  Several  of  these  rea- 
sons make  the  charge  that  the  appellee  com- 
pany Was  an  Illegal  corporation,  having  a 
void  charter  and  attempting  to  exercise 
powers  not  granted  to  it.  The  motion  to 
dismiss,  so  far  as  it  was  based  upon  these 
reasons,  was  properly  overruled,  because 
the  legality  of  the  formation  of  a  corpora- 
tion can  only  be  tested,  and  the  question 
whether  It  is  attempting  to  exercise  unlaw- 
ful powers  can  only  be  determined,  in  a 
direct  proceeding  by  writ  of  quo  warranto. 
We  have  held  in  a  number  of  cases  that  an 
attempt  cannot  be  made  to  defeat  a  collateral 
proceeding  by  showing  that  the  corporation 
instituting  that  proceeding  was  not  legally 
organized,  and  that  the  legality  of  the  or- 
ganization of  the  corporation  can  only  be 
attacked  and  judicially  examined  In  a  direct 
proceeding  by  quo  warranto.  Lees  v.  Drain- 
age Com'rs,  125  111.  47,  16  N.  B.  915 ;  Osborn 
V.  People,  103  111.  224 ;  Blake  v.  People,  109 
III.  504 ;  Renwlck  v.  Hall,  84  111.  162. 

One  of  the  reasons  assigned  in  support 
of  the  motion  to  dismiss  the  petition  was 
that  the  lands  sought  to  be  condemned  were 
not  necessary  .for  the  use  of  appellee.  This 
was  a  question  of  fact,  submitted  to  the 
court  to  be  determined  by  matters  appearing 
dehors  the  record  by  the  action  of  both  par- 
ties. The  appellants  submitted  to  the  court 
an  affidavit,  made  by  William  M.  Eddleman, 
simply  stating  that  the  lands  sought  to  be 
condemned  were  not  necessary  and  indis- 
pensable for  the  use  of  the  petitioner  for 
the  purposes  stated  in  the  petitira,  with- 


out giving  any  reasons  why  they  were  not 
necessary.  AfiSdavlts  tending  to  show  that 
the  condemnation  of  the  lands  was  necessary 
were  filed  and  presented  by  the  appellee  com- 
pany. After  such  affidavits  were  presented 
to  the  court,  and  the  question  of  the  necessity 
of  the  condemnation  of  the;  lands  had  been  ar- 
gued, the  court  permitted  the  api>ellee  com- 
pany to  introduce  certain  oral  testimony  and 
also  certain  documentary  evidence,  consisting 
of  the  articles  of  incorporation  of  the  appd- 
]ee  company  and  certain  ordinances  under 
which  authority  was  given  to  the  com- 
pany to  lay  down  its  tracks  in  the  streets  of 
the  cities  of  Anna  and  Jonesboro;  and  It 
is  contended  by  the  appellants  that  the  court 
erred  in  not  deciding  the  case  upon  the 
affidavits  only  and  in  permitting  additional 
testimony  to  be  Introduced.  This  was  a 
matter  which  was  within  the  discretion  of 
the  court,  and  the  court,  after  hearing  the 
additional  evidence  introduced  by  the  ap- 
pellee company,  offered  to  the  defendants 
the  privilege  of  introducing  any  further  evi- 
dence upon  the  subject  which  they  might 
desire,  but  the  defendants  declined  to  do  so. 
We  are  unable  to  see  that  the  defendants 
were  injured  in  any  way  by  this  action  of 
the  court  If  all  the  testimony  and  affida- 
vits, including  the  affidavits  and  the  adcU- 
tional  evidence,  be  considered,  it  cannot 
be  said  that  the  necessity  for  the  condemna- 
tion of  the  property  in  question  was  not 
established.  The  bill  of  exceptions  in  this 
case  does  hot  recite  that  it  contains  all  the 
evidence  which  was  introduced.  Where  the 
certificate  of  evidence  or  bill  of  exceptions 
does  not  purport  to  preserve  all  the  evidence. 
It  must  be  presumed  that  there  was  suffi- 
cient evidence  to  sustain  the  findings  of 
fact  made  by  the  court.  Allen  v.  Henn,  197 
111.  486,  64  N.  E.  250,  and  cases  referred  to. 
Another  reason  assigned  for  the  motion  to 
dismiss  was  that  the  appellee  company  made 
no  effort  to  agree  with  the  appellants  upon 
the  price  of  the  land  sought  to  be  condemned. 
The  petition  in  a  condemnation  case  must  not 
fail  to  show  an  inability  to  agree  with  the 
landowner  as  to  the  compensation  to  be  paid. 
In  the  case  at  bar,  the  appellant  William  BL 
Eddleman  claimed  to  own  one  piece  Of  prop- 
erty, and  his  wife,  Dora  E.,  claimed  to  own 
the  other.  He  was  the  agent  of  his  wife  in 
reference  to  her  property.  The  proof  shows 
quite  conclusively  that  the  appellee  company 
attempted  to  settle  with  appellant  William 
M.  Eddleman,  acting  for  himself  and  his  wife, 
and  failed  to  procure  a  settlement  or  an  agree- 
ment as  to  the  compensation  to  be  paid  for 
the  property.  The  fact,  if  it  is  a  fact,  that 
offers  are  not  shown  to  have  been  made  to 
settle  with  the  other  defendants,  whose  title 
the  appellants  are  disputing,  is  a  matter  about 
which  the  appellants  are  not  entitled  to  com- 
plain. The  petitioner  below,  the  appellee 
company  here,  was  unable  to  agree  with  the 
present  appellants,  and  we  think  that  the  peti- 
tion sufficiently  alleges  that  XacL^fUid^that 
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the  proof  Bnfflclently  establishes  It.  Reed  r. 
Ohio  and  Mississippi  Railway  Co.,  126  III. 
48,  17  N.  E.  807. 

Another  reason  assigned  in  support  of  the 
motion  to  dismiss  is  that  the  appellee  corpora- 
tlon  had  no  right  to  condemn  the  property  In 
question  for  the  purposes  for  which  it  was 
sought  to  be  condemned;  that  is  to  say,  for 
car  bams  and  a  power  bouse  to  be  used  In 
connection  with  appellee's  railroad,  as  laid 
In  the  public  streets.  This  question  has  been 
settled  by  the  cases  of  Harvey  t.  Aurora  ft 
Geneva  Railway  Co..  174  111.  295,  51  N.  B. 
163;  Aurora  ft  Geneva  Railway  Co.  v.  Harvey, 
178  111.  477,  53  N.  B.  331 ;  Dewey  v.  Chicago 
ft  Milwaukee  Electric  Railway  Co.,  184  111. 
426,  56  N.  B.  804;  and  Harvey  v.  Aurora  & 
Geneva  Railway  Co.,  186  111.  283,  57  N.  B. 
857.  In  these  cases  It  has  been  held  that 
the  right  of  a  street  railway  company  to  di- 
verge from  the  highway  and  go  upon  private 
property  depends  upon  the  necessities  of  con- 
struction as  a  question  of  fact,  and  that  a 
street  railway  company,  under  the  horse  and 
dummy  railroad  act  of  1874,  may  condemn 
such  private  property  as  is  necessary  for 
side  tracks,  station  grounds,  power  houses, 
switches,  or  turnouts  necessary  to  render  the 
use  of  the  highway  or  street  practicable  and 
et&cleat 

Fifth.  On  January  30,  1905,  Arnaud  A. 
Faslg  filed  a  petition  asking  to  be  made  a 
party  defendant  to  the  proceeding,  and  the 
prayer  of  the  petitlwi  was  allowed.  Appel- 
lants complain  that  In  thus  permitting  Faslg 
to  be  made  a  defendant  the  court  committed 
error.  It  appears  from  the  evidence  that  on 
January  17,  1905,  George  W.  Smith  and  wife, 
of  Missouri,  conveyed  to  Arnand  A.  Faslg  all 
their  Interest  In  the  premises  known  as  the 
"Trent  property."  The  quitclaim  deed,  so 
executed  by  Smith  and  wife  to  Faslg,  was  In- 
troduced In  evidence  by  the  latter.  It  also 
appears  from  the  evidence  that  on  Npyember 
1,  1900,  said  George  W.  Smith  was  the  owner 
of  the  Trent  property,  and  on  that  day  made 
a  deed  conveying  the  property  for  an  express- 
ed consideration  of  $280  to  the  Anna  Building 
ft  Loan  Association,  of  the  city  of  Anna ;  that 
on  the  28th  day  of  January,  1901.  the  Anha 
Building  ft  Loan  Association  conveyed  the 
property  by  a  quitclaim  deed  to  Ida  M. 
Browning,  of  the  city  of  Anna ;  and  that  on 
the  Ist  day  of  November,  1901,  Ida  M.  Brown- 
ing and  her  husband,  for  an  expressed  consid- 
eration of  1400,  conveyed  the  property  by 
quitclaim  deed  to  Dora  B.  Eddleman.  The 
last  three  named  deeds  were  introduced  In 
evidence  by  the  appellee.  There  Is  evidence 
tending  to  show  that  the  deed  from  Smith  to 
the  building  and  loan  association,  although 
absolute  on  Its  face,  was  in  reality  a  mort- 
gage to  secure  an  Indebtedness  of  $280,  and 
tbat  subsequently,  having  borrowed  from  Ida 
M.  Browning  and  her  husband  said  sum  of 
$280  and  paid  the  debt  to  the  building  and 
loan  association,  he  caused  the  association  to 
raake  Ida  M.  Browning  a  deed  to  secure  the 
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money  borrowed  from  her,  and  at  fbe  same 
tlnie  caused  a  policy  of  Are  Insurance  upon 
the  property  to  be  assigned  to  her;  that  the 
said  deed  from  the  loan  association  to  Ida 
M.  Browning  was  a  mere  mortgage,  although 
absolute  on  its  face;  that  Ida  M.  Browning 
went  Into  possession  of  the  premises  on  Jan- 
uary 28,  1901,  and  continued  in  possession 
until  February  16,  1901,  when  the  residence 
thereon  was  burned,  and  the  insurance  .com- 
pany paid  to  Mrs.  Browning  $300,  which  was 
sufficient  to  pay  the  sum  of  $280  and  Interest ; 
that  Smith,  on  March  10,  1901,  demanded  of 
Browning  a  reconveyance  of  the  premises, 
which  was  refused  on  the  ground  tbat  there 
was  still  due  $18.89,  which  sum  Smith  tender- 
ed to  Browning,  but  the  latter  refused  to  re- 
ceive the  same  or  make  the  deed.  A  bill  was 
filed  by  George  W.  Smith  against  Ida  M. 
Browning  In  the  circuit  court  of  Union  coun- 
ty, setting  up  the  facts  hereinbefore  stated, 
and  asking  that  Smith  be  allowed  to  redeem 
the  property  and  that  Browning  and  wife  be 
required  to  make  him  a  deed.  Dora  B.  Bddle- 
man  was  made  a  party  defendant  to  this 
chancery  proceeding,  and  came  in  and  answer- 
ed, and  claimed  that  she  held  a  deed  from  the 
Brownings,  and  had  no  knowledge  that  the 
deeds  from  Smith  to  the  association,  and 
from  the  association  to  Mrs.  Browning,  were 
mere  mortgages.  The  chancery  cause  was 
referred  to  a  master,  who  made  a  report  sus- 
taining the  allegations  of  Smith's  bill  and 
his  right  tf>  redeem  the  property.  At  the 
time  of  the  trial  of  the  present  condemnation 
proceeding,  the  chancery  suit  of  Smith  against 
Browning  was  still  pending  In  the  circuit 
court  and  undecided,  although  the  master's 
report  had  been  filed  as  above  stated.  The 
proceedings  in  the  chancery  suit  were  intro- 
duced in  evidence  by  the  defendants  upon  the 
trial  below.  It  thus  appears  that  the  title  to 
the  property  was  in  litigation,  and  that  a 
contest  was  going  on  between  Smith  and 
Dora  B.  Eddleman  as  to  whether  the  latter 
was  entitled  to  hold  the  property  free  from 
Smith's  right  of  redemption.  Under  tills 
state  of  facts,  Smith  conveyed  his  Interest  to 
Faslg.  The  matter  of  the  title,  therefore, 
was  In  conflict  as  between  Mrs.  Eddleman, 
on  the  one  side,  and  Faslg,  as  grantee  of 
Smith,  on  the  other.  One  of  the  Instructions 
given  In  behalf  of  the  appellee  to  the  jury 
called  the  attention  of  the  Jury  to  the  fact 
that  the  title  was  thus  in  dispute  and  was  to 
be  determined  finally  by  the  circuit  court, 
where  the  chancery  suit  was  pending;  and 
the  Jury  were  instructed  that,  when  th^ 
should  reach  a  verdict  as  to  the  fair,  cash 
market  value  of  the  property  known  as  the 
"Trent  property,"  they  were  to  award  the 
value  of  the  same  to  the  defendants  Faslg 
and  Dora  B.  Eddleman.  The  jury  found  the 
value  of  the  Trent  property  to  be  $800,  and 
assessed  it  to  Dora  E.  Bddleman  and  Arnaud 
A.  Faslg.  The  Judgment  of  the  court  giving 
the  petitioner  the  right  to  enter  upon  and 
take  the  Trent  property  required  it  to  pay  the 
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compensa^tion  of  $800  to  the  county  treastir- 
er  of  Union  county,  to  be  held  and  paid  out 
by  the  county  treasurer  upon  the  order  and 
decree  of  the  circuit  court  finding  to  whom 
the  money  should  be  paid,  etc. 

It  is  said  by  the  appellants  that  Fasig 
should  not  have  been  made  a  party  defendant, 
because  he  did  not  own  any  part  of  the  prem- 
ises sought  to  be  condemned  at  the  time  of 
the  filing  of  the  petition  to  condemn,  and  that 
whatever  interest  he  had  at  the  time  of 
the  trial  he  acquired  by  the  deed  from  Smith 
after  the  commencement  of  the  condemnation 
proceeding.  It  is  said  that  the  damages  are  to 
be  assessed  as  of  the  time  of  the  filing  of  the 
petition,  and  only  in  favor  of  the  party  who 
is  then  owner  of  the  premises,  and  that 
consequently  Fasig  cannot  claim  damages  and 
is  not  entitled  to  receive  the  same.  It  is 
true  that  the  compensation  to  be  paid  by  the 
petitioner  must  be  fixed  by  the  valuation  of 
the  property  taken  at  the  date  of  the  filing 
of  the  petition.  It  follows  from  this  that 
rights  acquired  by  third  persons  after  that 
date  are  acquired  pendente  lite,  and  are  sub- 
ordinate to  the  rights  of  the  petitioner,  so 
that  such  third  persons,  especially  if  they  be 
tenants,  cannot  recover  for  improvements 
placed  upon  the  premises  after  the  filing  of 
the  petition.  Chicago,  Evanston  &  Lake  Su- 
perior Railroad  Co.  v.  Catholic  Bishop,  119 
111.  525,  10  N.  B.  372;  Concordia  Cemetery 
Ass'n  V.  Minnesota  &  Northwestern  Railroad 
Co.,  121  111.  199,  12  N.  B.  536 ;  Schrelber  v. 
Chicago  &  Evanston  Railroad  Co.,  115  III. 
340,  3  N.  E.  427.  Fasig  would  certainly  be 
entitled  to  be  paid  for  the  Trent  property, 
even  though  he  did  receive  a  deed  for  it  after 
the  filing  of  the  petition  for  condemnation. 
His  land  could  not  he  taken  from  him  with- 
out compensating  him  for  it  The  authorities 
cited  only  hold  that  his  rights,  having  been  ac- 
quired pendente  lite,  are  subject  to  the  rights 
of  the  petitioner  seeking  condemnation.  The 
case  of  Wabash,  St  Louis  &  Pacific  Railway 
Co.  v.  McDougall,  118  111.  229,  8  N.  B.  678, 
referred  to  by  counsel  for  appellants,  holds 
that  damages  for  the  taking  and  injury  to 
land  belong  to  the  owner  at  the  time  of  the 
Injury  and  do  not  pass  to  a  subsequent 
vendee;  but  that  was  a  case  where  the  ques- 
tion involved  related  to  damages  to  property 
not  taken  by  reason  of  the  construction  of  the 
railroad.  The  purchaser  was  compensated 
for  the  damage  of  the  railroad  in  the  reduced 
price  paid  for  the  land  because  of  the  rail- 
road being  upon  it  This,  however,  does  not 
militate  against  the  right  of  a  purchaser 
pendente  lite  to  be  paid  for  his  property  when 
It  is  taken  from  him,  whether  he  bought  it 
before  the  condemnation  proceeding  was 
begun  or  while  it  was  being  prosecuted. 
There  was  no  error  In  making  Fasig  a  party 
defendant  for  the  reason  thus  insisted  upon. 

Sixth.  Nor  can  it  be  said  that  any  instruc- 
tion was  given  to  the  jury  which  required 
them  to  pass  upon  the  title  to  the  property. 
The  only  thing  which  the  jury  were  required 


to  determine  was  the  ralne  of  the  property 
taken  or  damaged  at  the  time  of  the  filing 
of  the  petition.  The  question  of  title  was 
for  the  court  to  decide.  The  instructions  of 
the  court,  as  well  as  the  judgment  entered 
by  the  court,  proceeded  upon  the  theory  that 
inasmuch  as  there  was  a  dispute  as  to  the 
title  and  a  pending  proceeding  In  chancery 
in  another  court  to  determine  the  title,  the 
money  awarded  by  the  jury  as  compensation 
should  be  paid  Into  the  hands  of  the  county 
treasurer  to  abide  the  result  of  the  chancery 
suit  as  to  the  title,  and  to  be  paid  over  to  the 
party  who  should  be  held  in  that  suit  to  be 
the  owner  of  the  property.  The  jury  confined 
thanselves  to  their  own  province  of  deter- 
mining the  value  of  the  property,  and  there 
Is  no  question  of  the .  correctness  ,  of  their 
finding  in  this  respect  Their  attention  was 
merely  called  to  the  fact  of  an  existing  dis- 
pute as  to  the  title,  so  that  they  might  not 
award  the  compensation  to  either  party  to 
such  dispute.  There  was  no  possible  harm 
done  to  the  rights  of  the  appellants  in  this 
matter.  If  the  chancery  suit  results  in  find- 
ing that  Mrs.  Eddleman  is  the  owner  of  the 
property,  she  will  get  the  $800;  but  if  the 
chancery  court  holds  that  Fasig  is  entitled  to 
the  property,  then  he  will  get  the  $800. 
It  was  not  the  province  of  the  county  court 
In  the  condemnation  proceeding  to  pass  upon 
the  question  of  title,  especially  as  it  was 
already  In  the  hands  of  a  court  of  superior 
jurisdiction.  In  McCormlck  v.  West  Chicago 
Park  Com'rs,  118  111.  655,  8  N.  E.  818,  It  was 
held  that,  under  a  similar  state  of  facts 
to  that  here  existing,  it  was  proper  that  the 
compensation  awarded  should  be  paid  to  the 
county  treasurer.  In  Chicago  West  Division 
Railway  Co.  v.  Metropolitan  West  Side  Ele- 
vated Railroad  Co.,  152  III.  519,  524,  38 
N.  B.  786,  738,  it  was  said:  "The  Jury  hi 
this  case  did  not  disregard  the  law,  bnt  as 
has  been  seen,  by  the  verdict  compensa- 
tion was  allowed  for  the  premises  taken. 
•  •  •  While  the  amount  of  compensation 
which  should  be  paid  for  property  taken  may, 
as  a  general  rule,  be  determined  without  much 
difficulty,  yet  where  there  is  a  confilct  in  the 
title,  and  the  title  is  claimed  by  different 
persons,  or  where  there  may  be  dilTerent 
estates  held  by  different  persons  in  the  prop- 
erty, it  may  be,  and  often  is,  a  subject  attend- 
ed with  difficulty  to  determine  to  whom  the 
compensation  should  be  awarded.  If  an 
error  has  been  committed  here,  the  error  was 
not  a  failure  to  award  compensation  for  the 
property  taken,  as  that  was  done."  We  are 
of  the  opinion  that  there  was  no  error  com- 
mitted by  the  court  in  permitting  the  evidence 
to  be  introduced  showing  the  condition  of  the 
title  or  In  the  instructions  given  to  the  jury  in 
relation  thereto.  The  deeds  from  Smith  to 
the  building  and  loan  association,  and  from 
the  latter  to  Mrs.  Browning,  and  from  her 
and  her  husband  to  the  appellant  Dora  E. 
Eddleman,  were  Introduced  by  the  appellants 
themselves. 
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What  bas  already  been  said  answers  the 
objections  made  by  appeltants  to  the  action  of 
the  court  tn  refusing  to  give  Instructions  num- 
bered 2  and  S,  asked  by  the  appellants.  In- 
struction numbered  2,  asked  by  the  appellants 
and  refused,  required  the  Jury  to  find  that 
the  title  of  Dora  E.  Eddleman  was  older  and 
better  than  the  title  of  Faslg.  This  instruc- 
tion, if  given,  would  have  required  the  Jury  to 
pass  upon  the  title,  and  this  Is  the  very  defect 
which  appellante  criticise  In  one  of  the  in- 
Btmctlons  given  for  the  appellee  in  relation 
to  title,  though,  as  has  already  been  stated, 
the  instruction  did  not  as  matter  of  fact  re- 
quire the  Jury  to  pass  upon  the  title,  but 
merely  called  their  attention  to  the  fact  of  a 
dispute  In  regard  to  It 

Seventh.  Some  complaint  Is  made  that  the 
court  permitted  the  petition  to  be  amended  as 
to  the  description  of  the  Trent  property  after 
the  return  of  the  verdict  But  there  was  no 
amendment  of  the  description  In  any  material 
particular  which  affected  the  validity  of  the 
-verdict  or  the  material  finding  of  the  Jury  as 
embodied  therein.  The  descriptlbn  of  the 
property  In  the  verdict  and  the  description  of 
the  property  In  the  petition,  after  the  latter 
was  amended,  were  the  same  in  all  essential 
particulars,  and  both  the  description  in  the 
verdict  and  the  description  In  the  petition,  aa 
amended,  were  sufficient  to  Identify  beyond 
question  the  Trent  property.  Th4  action  of 
the  court  in  this  regard  was  not  mentioned  In 
the  reasons  assigned  In  support  of  the  motion 
for  new  trial,  nor  does  the  bill  of  exceptions 
show  that  any  exception  was  taken  to  the 
action  of  the  court  In  this  regard. 

Some  other  objections  are  urged  by  the  ap- 
pellants, but  are  not  of  sufficient  Importance 
to  deserve  notice.  After  a  careful  examina- 
tion of  the  record,  we  see  no  reason  for  re- 
versing the  Judgment  entered  by  the  court 
below.  Accordingly  the  Judgment  of  the 
county  court  is  affirmed. 

Judgment  affirmed. 

<Z17  lU.  SOO) 

HBWES  V.  CHICAGO  ft  B.  I.  R.  CO. 
(Supreme  Court  of  Illinois.    Oct  24,  1903.) 

1.  Oabbiebs— IirxoBT    to    Pabsemqieb— Con- 

TBIBCTOBT  NEQLIOENCE. 

Where  a  passenger  refused  a  seat  provided 
for  him  in  the  car  and  remained  on  the  platform, 
and  when  the  train  approached  a  station,  in- 
stead of  waiting  for  it  to  stop,  swung  bis  body 
out  from  the  steps,  intending  to  alight  and  go 
to  the  smoking  car,  bnt  was  struck  by  a  cattle 
guard  which  he  did  not  see  in  the  darkness,  he 
could  not  recover  for  the  injuries  received. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent.  Dig.  Carriers,  $f  1376,  1391.] 

2.  Negligence— TaiAi—DiBECTiNG  Vebdict. 

Where  all  reasonable  minds  would,  on  cer- 
tain admitted  facts,  agree  that  the  injury  was 
the  result  of  plaintiff's  negligence,  the  court  may 
direct  a  verdict  for  defendant 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Raymond  O.  Hewes  against  the 
Chicago  ft  Eastern   Illinois  Railroad  Com- 


pany. Judgment  for  defendant  was  affirmed 
by  the  Appellate  Court  and  plaintiff  appeals. 
Affirmed. 

Brandt  ft  Hoffmann,  for  appellant  Cal- 
houn, Lyford  ft  Sheean,  for  appellee. 

HAND,  J.  This  was  an  action  on  the  case, 
commenced  In  the  superior  court  of  Cook 
county  by  the  appellant  against  the  appellee 
to  recover  damages  for  an  injury  to  his  person, 
alleged  to  have  been  sustained  on  October  11, 
1892,  in  consequence  of  the  negligence  of  the 
appellee  In  constructing  a  cattle  guard  so 
near  Its  tracks  that  as  the  car  upon  which 
he  was  a  passenger  was  passing  said  cattle 
guard,  his  body  came  In  contact  with  said 
cattle  guard,  and  be  was  thrown  from  the 
train  to  and  upon  the  ground.  The  declara- 
tion contained  three  counts,  and  the  general 
Issue  was  pleaded.  At  the  close  of  the  plain- 
tiff's evidence  the  court  peremptorily  In- 
structed the  Jury  to  return  a  verdict  In  favor 
of  the  defendant,  which  was  done  according- 
ly, and  Judgment  was  rendered  on  the  verdict 
In  favor  of  the  defendant  The  Appellate 
Court  for  the  First  District  upon  appeal, 
affirmed  the  Judgment  of  the  superior  court 
and,  a  certificate  of  Importance  having  been 
granted,  a  further  appeal  has  been  prosecut- 
ed to  this  court. 

The  sole  question  raised  In  this  court  la, 
does  the  evidence  introduced  on  behalf  of  the 
plaintiff,  when  taken  to  be  true,  together  with 
all  legitimate  Inferences  which  may  be  drawn 
therefrom  in  favor  of  the  plaintiff,  tend  to 
support  the  cause  of  action  set  out  in  his 
declaration?  The  evidence  shows  that  the ' 
defendant  at  the  time  of  the  Injury,  owned 
and  operated  a  double-track  railroad  which 
ran  north  and  south  through  Columbia 
Heights,  a  suburb  of  Chicago ;  that  Its  south- 
bound trains  ran  on  the  west  and  Its  north- 
bound trains  upon  the  east  track;  that  Its 
passenger  depot  at  that  place  was  located 
upon  the  east  side  of  the  tracks ;  that  about 
200  feet  north  of  the  depot  between  the 
trails,  a  cattle  guard  4%  or  5  feet  high,  in 
the  form  of  an  Inverted  letter  V  with  the  top 
cut  off,  was  located ;  and  that  the  east  side  of 
the  body  of  a  passenger  car  going  south,  In 
passing  said  cattle  guard,  would  come  within 
6  Inches  thereof.  At  about  7  o'clock  on  the 
evening  of  the  Injury  the  plaintiff,  who  was 
then  17%  years  of  age  and  employed  In  a 
piano  factory  at  Chicago  Heights,  took  a 
south-boimd  train  of  defendant  at  that  place 
to  go  to  his  home  at  Crete.  Columbia  Heights 
Is  about  midway  between  Chicago  Heights 
and  Crete.  The  train  upon  which  he  took 
passage  consisted  of  a  passenger,  smoker, 
baggage  car,  and  an  engine  and  tender.  He 
was  late,  and  In  company  with  a  companion 
mounted  the  rear  platform  of  the  rear  car 
of  the  train.  He  was  smoking,  and  upon 
looking  into  the  passenger  car  through  the 
open  door  he  saw  his  uncle,  who  was  a  min- 
ister, and  his  wife,  sitting  in  the  car,  and,  not 
desiring  to  be  observed  by  them  with  a  light- 
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ed  cigar  In  his  posaefslon,  be  dodged  back, 
and  remained  standing  upon  the  platform 
eaat  of  the  car  door  until  tbe  engineer  com- 
menced to  slacken  the  speed  of  the  train  for 
the  stop  at  Columbia  Heights.  As  the  train 
Blackened  its  speed  he  stepped  down  upon  the 
first  step,  took  hold  of  the  handholds  with 
both  hands,  and  swung  his  body  out  from  the 
car,  with  a  view  to  leave  the  passenger  car 
upon  which  he  was  riding  when  the  train 
8topi)ed,  and  to  go  forward  and  ride  in  the 
smoker  from  that  point  to  Crete.  Just  as  he 
swung  oat  from  the  car  the  left  side  of  his 
body  came  In  contact  with  the  cattle  guard, 
and  he  was  thrown  from  his  position  on  the 
st^,  and  fell  upon  the  rails  and  ground,  and 
sustained  the  Injury  for  which  he  seeks  to 
recover  In  this  action. 

There  was  ample  room  Inside  the  car  when 
the  plaintiff  went  upon  the  platform.  It  was 
quite  dark,  and  no  one  connected  with  the 
operation  of  the  train  knew  the  plaintiff  was 
upon  the  rear  platform.  Had  the  plaintiff 
entered  the  car  and  taken  a  seat,  or,  If  he 
desired  to  enter  the  smoker,  had  he  passed 
through  the  rear  car,  or  waited  until  the 
train  stopped  and  alighted  and  passed  around 
that  car  to  the  smoker,  or  had  he  remained 
standing  upon  the  platform  near  the  car  door, 
he  would  not  hare  been  Injured,  fle,  how- 
ever, took  a  position  upon  the  lower  step  of 
the  car  and  swung  his  body  out  Into  the 
darkness  while  the  car  was  In  motion,  and 
at  a  point  some  200  feet  north  of  the  place 
where  the  train  usually  stopped  to  discharge 
and ,  receive  passoigers,  with  a  view,  as  he 
says,  to  be  able  to  alight  from  the  train  and 
'  take  a  position  in  the  smoker  quickly,  and 
when  his  body  was  In  a  position  outside  the 
line  of  the  car.  It  came  In  contact  with  Oie 
cattle  guard,  and  the  Injury  occurred.  A  rail- 
road company  owes  a  high  degree  of  care  to 
Its  passengers,  but  It  will  not  be  held  liable 
for  an  Inquiry  to  a  passenger  who  declines  a 
seat  which  has  been  provided  for  him  In  the 
car,  and  remains  standing  upon  the  platform, 
and  who,  when  the  train  approaches  a  station. 
Instead  of  waiting  for  the  train  to  stop, 
climbs  upon  the  lower  step  of  the  car,  and, 
holding  on  with  his  hands,  projects  his  per- 
son beyond  the  line  of  the  car  Into  the  dark- 
ness. In  order  that  when  the  train  stops  he 
may  alight  quickly.  There  la  no  element  of 
wantonness  or  willfulness  on  the  part  of 
the  defendant  In  this  case,  and,  as  It  Is  clear 
the  negligence  of  the  plaintiff  was  the  prox- 
imate cause  of  the  Injury,  the  trial  and  ap-. 
pellate  courts  properly  held  there  could  be 
no  recovery.  The  general  rule  Is  that  negli- 
gence and  contributory  negligence  are  ques- 
tions of  fact  for  the  Jury ;  but  when  the  facta 
are  admitted,  and  all  reasonable  minds  will 
agree  that' the  Injury  was  the  result  of  the 
plaintiff's  own  negligence,  the  court  may,  as 
a  matter  of  law,  find  that  there  was  such  con- 
tributory negJlgence  on  the  part  of  the  plain- 
tiff as  to  defeat  a  recovery,  and  so  Inform  the 
jury  by  a  peremptory  Instruction.  Werk  v. 
Illinois  Steel  Co.,  154  III.  427,  40  N.  E.  442; 


Chicago  &  Northwestern  Railway  Go.  t.  Han- 
sen, 166  UL  623,  46  N.  B.  1071;  Beldler  r. 
Branshaw,  200  III.  426,  65  N.  B.  1086. 

In  the  briefs  filed  in  this  case  upon  behalf 
of  plaintiff  many  cases  are  cited  where  the 
employes  of  railroad  companies  have  been  per- 
mitted to  recover  for  injuries  sustained  by 
them,  while  In  the  performance  of  their  duties 
as  such  employes,  by  coming  in  contact  with 
overhead  or  other  obstructions  located  near 
the  tracks  upon  which  the  trains  upon  which 
they  were  employed  at  the  time  they  were  in- 
jured were  running;  also  where  passengers 
have  been  injured  from  such  obstmctions 
while  riding  in  dangerous  positions  upon 
trains  which  were  overloaded,  and  where 
they  were  unable  to  ebtain  upon  the  train  a 
place  of  safety,  and  by  persons  while  riding 
upon  the  running  boards,  or  otherwise^  of 
overcrowded  street  cars.  The  diligence  <rf 
counsel  has,  however,  brought  to  our  attri- 
tion no  case  which  holds  that  a  passenger 
may,  without  notice  to  the  railroad  com- 
pany and  without  excuse,  voluntarily  assume 
a  place  of  danger  upon  the  train,  and  then 
recover  damages  for  an  Injury  sustained  by 
him  while  In  such  position,  If  the  railroad 
company  has  performed  Its  full  duty  to  him 
by  providing  a  safe  and  convenient  place  for 
him  in  which  to  ride.  We  think  the  author- 
ities relied  upon  by  the  appellant  are  not  in 
point,  as  a  different  principle  controls  In  the 
cases  relied  upon  to  show  a  right  of  recovery 
from  that  which  controls  in  the  case  at  bar. 

Finding  no  reversible  error  In  this  record, 
the  Judgment  of  the  Appellate  Court  wUl  be 
affirmed. 

Judgment  affirmed. 


(a.7IU.  4«8) 

DKAINAGB  COM'RS   OF   DIST.  NO.  I't. 

VILLAGE   OF   CERRO   GORDO. 

(Supreme  Court  of  lUinois.    Oct  24,  1905.) 

1.  DBAINS— AUTHOBITT     or     COMMISSIONKBS— 
ASSESSMEKTS. 

Commissioners  of  a  drainage  district  organ- 
ised under  2  Starr  &  O.  Aon.  St.  1896,  c.  42. 
pars.  146,  149,  §;  40,  42,  have  no  power  to 
attach  to  the  district  streets  and  alleys  of  an 
adjacent  village  which  had  connected  its  drains 
with  the  drains  of  the  district,  nor  levy  any 
aaaessmenta  against  the  village  or  such  streets 
and  alleys. 

2.  Same— Waivkb  o»  Objxcxiors. 

As  drainage  commissioners  have  no  power 
to  attach  to  the  district  streets  and  alleys  of  an 
adjacent  village  which  has  connected  its  drains 
with  those  of  the  district,  they  cannot  require 
the  village  authorities  to  defend  a  proposed 
assessment  of  benefits  against  the  village,  and 
the  latter  waives  no  rights  by  failing  to  present 
objections  at  the  meeting  of  the  commissionersk 
or  by  failing  to  appeal  from  any  action  the 
commissioners  might  take. 

Error  to  Circuit  Court,  Piatt  County;  So- 
lon Philbrlck,  Judge. 

ActtcHi  by  the  drainage  commissioners  of 
district  No.  1  against  the  village  of  Cerro 
Gordo.  Judgment  for  defendant,  and  plain- 
tiff brings  error.    Afflni(i||j^y^^oOgle 
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This  Is  a  writ  of  error  to  reTcrae  the  judg- 
uient  entered  In  the  Piatt  circuit  court,  sus- 
taining a  demurrer  to  a  declnratlbn  filed  by 
the  drainage  district  against  the  village  In 
an  action  of  debt  and  dismissing  the  action. 
Ihe  declaration  alleged  that  the  drainage 
district  was  duly  organized  under  the  act  of 
the  General  Assembly  approved  June  27, 1885, 
commonly  known  as  the  "Farm  Drainage 
Act";  that  the  village  was  situate  adjacent 
to  the  district,  and  was  possessed  of  and  in 
the  control  of  certain  streets  and  alleys  there- 
in, and  on  the  Ist  day  of  April,  1004,  the 
authorities  of  the  village  comiected  the  drains, 
ditches,  and  tiles  draining  a  part  of  the 
streets  and  alleys,  with  the  ditches,  drains, 
and  tiles  of  the  drainage  district,  and  there- 
by acquired  and  still  have  the  drainage  of 
said  streets  and  alleys  by  and  through  the 
ditches  of  the  said  drainage  district;  that 
on  the  2d  day  of  July,  1904,  the  drainage 
commissioners  of  said  district  duly  entbred 
an  order  attaching  all  that  part  of  the 
streets  and  alleys  of  the  village  to  said 
drainage  district  which  had  been  drained 
into  the  ditches  and  tiles  of  the  said  drainage 
district  by  and  with  and  through  the  ditches 
and  tiles  and  drains  laid  and  connected  by 
the  said  village,  and  made  the  same  a  part 
of  the  said  drainage  district,  and  classified 
the  said  streets  and  alleyis  the  same  as  if 
they  had  been  Included  in .  said  district  as 
originally  organized,  at  one-fifteenth  of  the 
four  original  assessments  levied  upon  the 
lands  and  property  of  said  drainage  district 
for  the  construction  of  the  drains  and  ditches 
of  said  drainage  district,  and  gave  notice,  as 
required  by  law,  to  the  oflScers  of  said  village, 
of  the  time  when  and  the  place  where  the  said 
commissioners  of  said  drainage  district  would 
meet  to  hear  objections  to  said  classification 
of  the  streets  and  alleys  of  the  said  village; 
that  at  the  time  and  place  mentioned  in  said 
notice  the  commissioners  of  said  drainage 
district  duly  met  to  hear  all  objections  which 
might  be  urged  by  the  said  village  to  the 
said  classification  aforesaid;  that  the  said 
Tillage,  by  its  oflScers,  appeared  at  the  time 
and  place  mentioned  for  hearing  of  the  ob- 
jections to  said  classification,  and  objected 
thereto  on  the  grounds  that  the  village  should 
not  pay  one-fifteenth  of  the  four  original 
levies  levied  upon  said  drainage  district,  and 
that  said  classiflcation  should  be  made 
against  the  lots  along  said  portion  of  said 
streets  and  alleys  so  attached  to  said  drain- 
age district  No.  1,  and  not  against  the  said 
village,  and  made  so  other  or  further  objec- 
tion to  said  classification;  that  said  com- 
missioners, having  heard  all  objections  made 
by  said  Tillage  and  having  duly  considered 
the  same,  did  affirm  the  said  classification  as 
originally  made  and  filed  by  said  commission- 
ers, and  filed  their  said  confirmed  classifica- 
tion as  required  by  law;  that  on  the  13th  day 
of  July,  1904,  the  said  commissioners  filed  an 
assessment  roll,  and  assessed  against  said 
village,  for  benefits  recelTed  by  that  part  Of 


the  streets  and  alleys  of  said  village  so  at- 
tached to  said  drainage  district,  the  sum  of 
$976.66,  the  same  being  assessed  in  con- 
formation with  the  classification  so  above 
mftde  and  confirmed,  and  being  the  one- 
fifteenth  part  of  the  four  levies  made  by  the 
said  drainage  district  for  the  construction 
Of  the  system  of  ditches,  tiles,  and  drains  in 
said  drainage  district;  tii&t  the  said  assess- 
ment, being  80  filed,  then  and  there  became  a 
debt  due  and  owing  by  the  said  village  to 
the  said  drainage  district;  that  the  same  re- 
mains wholly  due  and  unpaid  and  in  no  man- 
ner appealed '  from  or  set  aside;  that  after 
making  said  classificaticHi  and  hearing  tibe 
objections  so  made  by  said  village  to  said 
blassification,  and  after  the  said  comnrls- 
sionet^  of'  said  drainage  district  had  con- 
firmed said  classification,  the  said  Tillage 
failed  to  appeal  therefrom,  and  has  failed, 
neglected,  and  refused  to  pay  the  amount  of 
said  assessment 'so  levied  upon  and  assessed 
against  the  said  streets  and  alleys  of  said 
Tillage  upon  said  classification. 

Bay,  Dobbins  &  Biley  and  James  L.  Hicks, 
Xor  plalntlflC  in  error.  Beed  &  Reed  and  A. 
O.  Bdie,.for  defendant  In  error. 

BOaOS,  J.  (after  stating  the  facts). '  The 
grounds  of  demurrer  are  that  the  village  ahd 
the  drainage  district  are  creatures  of  the 
statute,  and  have  only  such  powers  and 
duties  ad  the  statute  has  authorized  and  con- 
ferred upon  them;  that  the  district  has  no 
grant  of  power  authorizing  it  to  attach  the 
streets  and  alleys  of  a  village  to  the  district, 
and  make  such  streets  and  alleys  a  part  of 
the  territory  of  the  district,  or  to  classify 
them,  and  that  the  commissioners  of  the  dis- 
trict were  wholly  wanting  in  power  and 
authority  to  require  the  Village  to  appear 
before  them  for  the  purpose  of  objecting  to 
the  attempted  classiflcation  of  Its  streets  and 
alleys  as  a  part  of  the  district;  that  all  pro- 
ceedings alleged  In  the  declaration  to  have 
taken  place  at  the  time  of  the  meeting  of 
the  said  commissioners  were  beyond  the 
Jurisdiction  of  the  drainage  district,  and 
wholly  without  force  of  law,  and  void,  and 
cannot  be  made  the  basis  of  any  legal  demand 
In  favor  of  the  district  against  the  village. 
The  district  contends  that  the  provisions  of 
section  42  of  the  act  under  which  it  was  or- 
ganized (2  Starr  &  C.  Ann.  St  1896,  p.  1552, 
c.  42,  par.  149)  authorized  the  enlargement  of 
the  territory  of  the  district  by  the  addition 
thereto  of  the  streets  and  alleys  of  the 
village. 

Section  42  authorizes  the  enlargement  of 
drainage  dlstrTcts  by  either  of  two  methods : 
First,  by  empowering  the  owners  of  lands 
outside  of  the  drainage  district  to  connect 
their  ditches  with  the  ditches  of  the  drain- 
age district  on  terms  of  payment  in  the  sec- 
tion specified,  and  providing' that  such  "In- 
dividual landcwners"  as  shall  so  connect 
their  ditches  with  the  ditches  df  the  dis- 
trict shall  be  deemed  to  ha^e  Y(lli>9^ti|3r 
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applied  to  be  included  in  the  district,  and 
their  lands  benefited  by  such  ditches  shall 
be  treated,  classified,  and  taxed  as  other 
land  in  the  district;  and,  second,  the  com- 
missioners of  a  drainage  district  may  ^- 
tend  and  enlarge  the  boundaries  of  the  dis- 
trict on  the  presentation  to  them  of  a  peti- 
tion signed  by  a  specified  proportion  of  land- 
owners of  an  area  outside  the  district  who 
desire  to  have  their  lands  added  thereto. 
The  first  of  these  methods  is  Initiated  only 
by  "individual  landowners"  who  desire  to 
aval]  themselves  of  the  privilege  given  by 
the  section  to  connect  ditches  which  they 
have  constructed  on  their  own  lands  with 
the  ditches  of  the  district,  and  who,  by  so 
connecting  the  ditches,  are  deemed  to  have 
voluntarily  brought  their  lands  within  the 
territory  and  Jurisdiction  of  the  district 
The  second  method  is  by  petition  of  land- 
owners who  desire  that  their  lands  be  added 
to  the  district.  The  first  method  has  no 
reference  to  the  streets  and  alleys  of  a  vil- 
lage, and  there  Is  no  allegation  that  the  peti- 
tion essential  to  the  second  method  has  ever 
been  presented  to  the' commissioners.  The 
streets  and  alleys  of  the  village  did  not  be- 
come attached  to  or  form  a  part  of  the  drain- 
age district,  and  the  district  possessed  no 
power  to  classify  the  streets  and  alleys  or 
to  levy  an  assessment  against  the  village  on 
the  theory  those  ways  were  a  part  of  the 
district 

Nor  can  the  assessment  be  sustained  as 
bavlng  been  authorized  by  the  provisions  of 
section  40  of  the  said  farm  drainage  act. 
That  section  provides  that  if.  In  the  construc- 
tion of  the  work  of  any  drainage  district,  "any 
public  highway  or  railroad,  or  any  part  of 
the  same,  will  be  benefited,  the  commission- 
ers, may  assess  to  such  public  road  or  rail- 
road such  sum  or  sums  as  will  be  just  and  ' 
equitable  for  such  public  road  or  railroad  | 
to  pay,  in  proportion  to  the  benefits  receiv- 
ed. ••  •  The  amount  of  such  road  tax 
shall  be  paid  out  of  the  road  and  bridge  tax 
of  the  town  or  district  In  which  the  public 
highway  or  part  benefited  lies."  2  Starr  & 
C.  Ann.  St  1896,  c.  42,  par.  146,  p.  1551.  The 
argument  of  the  plaintiffs  in  error  is  that  the 
word  "highway"  is  the  generic  name  for  all 
kinds  of  public  ways.  Including  streets  and 
alleys,  and  that  the  word  as  employed  In 
said  section  40  should  be  given  that  meaning, 
and  the  section  held  to  empower  the  commis- 
sioners of  a  drainage  district,  if  the  construc- 
tion of  the  ditches  of  the  district  shall  ben- 
efit the  streets  or  alleys  of  any  village,  to 
assess  against  such  village  such  amount  aa 
will  be  Just  and  equitable  to  be  paid  for  the 
benefits  so  conferred  on  the  streets  and 
alleys  by  the  work  of  the  district  The 
words  "public  highway"  and  the  words  "public 
.  road"  are  used  In  section  40  as  though  Inter- 
changeable in  meaning,  and  the  section  pro- 
vides that  the  sums  assessed  for  benefits  to 
such  public  highway  or  public  road  shall 
be  paid  out  of  the  road  and  bridge  tax  of 


the  town  or  district  In  which  the  same,  or 
the  part  benefited,  lies.  Hence  it  is  plain 
that  the  words  "public  highways"  were  In- 
tended to  mean  public  roads — not  the  streets 
or  alleys  of  a  city  or  village — and  that  the 
benefits  authorized  to  be  assessed  as  com- 
pensation to  the  drainage  district  for  benefits 
conferred  by  its  dltehes  or  drains  were  to  be 
assessed  and  paid,  as  the  statute  expressly 
provides,  "out  of  the  road  and  bridge  tax," 
and  not  out  of  the  funds  of  any  city  or  vil- 
lage. 

The  declaration  alleges  that  the  village,  by 
its  officers,  appeared  before  the  commission- 
ers, at  the  time  and  place  mentioned  for 
bearing  objections  to  said  classification  and 
in  pursuance  of  the  notice  given  to  so  appear, 
and  objected  thereto  on  the  grounds  (1)  that 
the  village  should  not  pay  one-fifteenth  of 
the  four  original  assessments  levied  upon 
said  drainage  district,  and  (2)  that  said 
classification  should  be  made  against  the  lots 
along  said  portion  of  said  streete  and  alleys 
so  attached  to  said  drainage  district  and  not 
against  the  village,  and  made  no  other  or  fur- 
ther objection  to  said  classification ;  that  the 
commissioners  overruled  the  objections  and  or- 
dered, that  the  village  be  assessed  for  bene- 
fits to  its  streets  and  alleys  in  the  sum  of 
$976.66;  and  that  the  village  did  not  prose- 
cute an  appeal  from  such  action  of  the  com- 
missioners. It  is  urged  by  the  plaintiffs  In 
error  that  the  village  should  not  now  be  heard 
to  urge  any  other  objections  than  those  inters 
posed  before  the  commissioners,  and  ought 
to  be  deemed  estopped  to  make  further  de- 
fense because  of  its  failure  to  avail  itself  of 
the  right  to  prosecute  an  appeal  to  the  county 
court  from  the  decision  of  the  commissioners. 
If  we  are  correct  in  what  has  been  said,  the 
commissioners  were  wholly  wanting  In  pow- 
er or  jurisdiction  to  enter  the  order  attach- 
ing the  streets  and  alleys  of  the  village,  or 
any  part  thereof,  to  the  district,  or  to  clas- 
sify or  assess  any  sum  against  the  village,  or 
the  streets  and  alleys  of  the  village,  for  ben- 
efits, or  to  notify  the  authorities  of  the  vil- 
lage to  appear  before  them  to  defend  against 
any  such  proposed  classification  or  assess- 
ment for  benefits.  That  being  true,  the  ac- 
tion taken  by  the  commissioners  In  that  re- 
spect was  without  any  legal  force  and  void, 
and  the  village  could  lose  no  rights  by  present- 
ing or  falling  to  present  objections  at  the 
meeting  of  the  commissioners  or  by  failing  to 
appeal  from  any  action  the  commissioners 
might  assume  to  take.  The  commissioners 
were  wanting  In  Jurisdiction  over  the  sul>- 
Ject-matter,  and  the  appearance  of  the  vil- 
lage and  the  filing  of  objections  by  officials 
of  the  village  did  not  and  could  not  confer 
jurisdiction  on  the  commissioners  over  such 
subject-matter.  The  Leglslatore  alone  ceold 
do  that 

The  demurrer  was  well  interposed  and 

was  properly  sustained.    The  judgment  of 

the  circuit  court  must  be,  and  is,  affirmed. 

Judgment  affirmed.  .      r^,^nir> 

Uigitized  by  VjOUy  IC 


lU.) 


BURBACH  T.  BURBACH. 


619 


(m  111.  647) 

BURBACH   ▼.  BURBACH   et   al. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  COWVEBSION— DttECTIONS  IN  WlU-. 

Wliere  testator  devised  land  to  be  sold  by 
hia  executors  and  trustees,  and  the  proceeds 
were  to  be  divided,  there  was  an  equitable  con- 
veraion,  and  the  proceeds  should  be  regarded  as 
I>er8onal  property,  and  not  a  proper  subject  of 
partition. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  11, 
Cent  Die  Conversion,  8|  2&-^2.] 

2.  Tbusts— Desiokation  of  TBrSTXKB— Bkhk- 
nCIABIKS  Afi  Tbubibes. 

A  trust  created  by  a  will  is  not  void  be- 
cause the  trustees  are  among  the  beneficiaries 
of  the  trust. 

[Ed.  Note. — For  cases  in  point,  see  toU  47, 
Gent.  Dig.  Tmsts,  |  206.] 

3.  Saiib— TiTLs  or  TBUsiEza— Mebseb  of  In- 
terests. 

Where  a  will  devises  land  in  trust  for  the 
purposes  of  a  sale  and  division  of  proceeds 
among  the  trustees  and  other  beneficiaries,  the 
tmsteee  take  a  joint  title,  and  their  separate 
interests  as  beneficiaries  are  not'  merged  with 
their  interest  as  trustees. 

[Ed.  Note. — For  cases  in  point,  see  toL  47, 
Cent.  Dig.  Trusts,  g§  177,  199.] 

4.  Saub— Active  Tbubts. 

A  devise  of  land  in  trust  to  sell  the  same 
and  divide  the  proceeds  when  the  trustees  deem 
it  to  the  interest  of  the  estate,  and  pending  that 
time  to  hold  possession,  manage,  and  lease  the 
property  and  pay  over  the  net  income  to  the 
beneficiaries,  creates  an  active  trust. 

Error  to  Circuit  Court,  Cook  Coonty ;  M.  F. 
Tuley,  Judge. 

Bin  for  imrtltlon  by  Henry  Burbacb 
against  William  BorbaCh  and  ottiers.  From 
a  decree  of  dismissal,  complalnani;  appeals. 
Afflnued. 

Merki  &  Potter  (Edward  P.  Vail,  of  comi- 
sel),  for  plaintiff  In  error.  Michael  F.  Girt- 
en  (Edmund  W.  Burke,  of  counsel),  for  de- 
fendants in  error. 

CARTWRIOHT,  O.  J.  The  circnit  court 
of  Cook  county  sustained  a  demurrer  to  the 
bill  of  appellant  filed  in  that  court  for  the 
partition  of  real  estate  In  said  county  and 
dismissed  the  bill. 

The  state  of  facts  set  forth  in  the  bill  is  as 
follows:  Adelheid  Bnrbach,  at  the  time  of 
ber  death,  owned  cash  and  personal  pro];>- 
MTty  to  the  amount  of  more  than  $20,000,  and 
was  seised  in  fee  simple  of  the  lots  and  real 
estate  described  in  the  bill,  and  there  were  no 
debts  or  claims  against  her  estate.  She  left 
three  sons,  Henry  Burbach,  the  complainant, 
William  Burbach,  and  Werner  Burbach ;  one 
daughter,  Mary  Tobin;  and  two  grandchil- 
dren, John  M.  Burbach  and  Florence  M.  Bur- 
bach, children  of  her  deceased  son.  She  left 
a  last  will  and  testament,  by  which  she  de- 
vised and  bequeathed  to  her  said  three  sons, 
William  Burbach,  Henry  Burbach,  and  Wer^ 
ner  Burbach,  and  to  the  survivor  of  them, 
and  their  successor  or  successors  in  trust,  all 
ber  property  and  estate,  both  real  and  person- 
al, in  trust  for  the  following  uses  and  pur- 
poses:   She    directed    that    said    trustees 


should  collect  all  the  personal  estate  and 
take  possession  of  the  real  estate,  and  should, 
as  soon  as  they  deemed  it  to  the  Interest  of 
the  estate,  sell  and  convey  all  the  real  estate 
In  fee,  and  execute  all  necessary  deeds  and 
Instruments  for  the  conveyance  thereof. 
The  will  contained  particular  provisions  as 
to  the  management  of  the  proceeds  or  secu- 
rities taken  in  payment  for  the  real  estate. 
Pending  the  sale  of  the  whole  or  any  part  of 
the  real  estate,  the  trustees  were  directed  to 
care  for,  manage,  and  superintend  the  same, 
to  collect  the  rents  and  keep  the  properly  In 
good  salable  order  and  condition,  and  to  pay 
the  net  Income  in  equal  shares  to  William 
Burbach,  Henry  Burbach,  Werner  Burbach, 
Mary  Tobin,  and  Mary  C.  Bnrbach,  the  widow 
of  said  deceased  son  and  mother  of  said 
grandchildren.  Upon  a  division  of  the  estate 
the  trustees  were  directed  to  pay  to  William 
Burbach,  Henry  Burbach,  and  Werner  Bur- 
bach each  one-fifth;  to  set  apart  one-flfth 
for  the  benefit  of  Mary  C.  Bnrbach  during 
her  lifetime  or  until  her  remarriage,  and  up- 
on her  death  to  divide  the  same  between 
said  grandchildren;  and  the  remaining  one- 
fifth  was  to  be  held  in  trust  for  the  benefit  of 
Mary  Tobin  during  her  lifetime,  and  upon 
her  death  to  be  divided  equally  between  her 
children. 

It  Is  admitted  by  counsel  for  the  appellant 
that,  as  to  the  one-flfth  which  is  to  be  held 
by  the  trustees  for  the  benefit  of  Mary  C. 
Burbach  during  her  lifetime  or  until  her  re- 
marriage and  afterward  to  be  divided  be- 
tween her  children,  and  the  one-flfth  to  be 
held  in  trust  for  Mary  Tobin  during  her  life- 
time and  upon  her  death  to  be  divided  be- 
tween her  children,  there  are  active  trusts 
which  are  not  executed  by  the  statute  of 
uses;  but  it  is  contended  that  as  to  three- 
fifths  of  the  estate,  of  which  the  trustees  are 
also  beneficiaries,  the  trusts  are  executed 
by  the  statute,  for  the  reason  that  they  can- 
not be  trustees  for  themselves.  It  is  also 
contended  that,  the  legal  and  equitable  title 
to  said  three-fifths  being  vested  In  the  same 
persons,  the  two  estates  have  been  merged, 
and  that,  the  legal  and  equitable  title  being 
united  in  the  same  persons,  no  necessity  ex- 
ists for  the  power  of  sale,  and  hence  there 
is  no  such  power,  and  the  lesser  equitable 
estates  have  been  extinguished. 

A  good  reason  for  sustaining  the  demurrer 
and  dismissing  the  bill  is  that  the  beneficia- 
ries under  the  will  take  the  property,  not  as 
real  estate,  but  as  personal  property.  Who- 
ever takes  property  under  a  will  takes  it  In 
the  character  Impressed  upon  it  by  the  testa- 
tor, and  where  a  testator  devises  land  to  be 
sold  by  his  executors  or  trustees  and  the  pro- 
ceeds are  to  be  divided  there  is  an  equitable 
conversion,  and  the  proceeds  are  regarded  as 
personal  property.  Rankin  v.  Rankin,  36 
111.  293.  87  Am.  Dec.  205;  In  re  Corrlngton, 
124  111.  363,  16  N.  E.  252 ;  Crerar  v.  Williams, 
145  111.  625,  34  N.  E.  467,  21  L.  R.  A. 
Robison  V.  Botkin,  181  IlL  182,  54  N.  B.  9lt 
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In  this  case  It  was  the  Intention  of  the  testa- 
trix that  there  should  be  a  sale  of  the  real 
estate.  It  was  not  left  to  the  trastees  to  sell 
or  not  as  they  might  deem  best,  and  the  only 
discretion  given  to  tbem  was  as  to  the  time 
^hen  the  sale  should  be  made.  They  were 
to  divide  the  proceeds,  which  would  be  per- 
sonal property,  and  not  a  proper  subject  for 
a  bill  for  partition. 

The  provisions  of  the  will  are  not  void  on 
the  ground  that  the  three  trustees  are  also 
beneficiaries.  Whatever  may  be  said  as  to 
the  fitness  of  trustees  to  take  property  in 
trust  for  themselves,  they  are  not  necessarily 
and  ha  all  cases  incapable  of  doing  so  (Perry 
on  Trusts,  S  60),  and  where  one  Is  a  trustee 
for  himself  and  others  that  fact  does  not  de- 
feat the  tru^t  (Summers  v.  Higley.  191  III. 
193,  60  N.  B.  96^),  The  title  held  by  the 
trustees  is  Joint,  and  there-  Is  no  merger  of 
separate  interests  In  the  different  trustees 
arising  out  of  the. fact  that  they  are  also 
beneficiaries.  The  trust  is  an  active  one,  in 
which  the  trustees  hold  possession,  manage, 
and  lease  the  property,  and  pay  over  the  in- 
come, after  deducting  all  expenses,  to  the 
beneficiaries.  As  soon  <as  it  appears  to  be  for 
the  best  Interest  of  the  estate,  they  are  to 
sell  the  real  estate  and  divide  the  proceeds. 

The  decree  ia  afSrmed. 

Decree  affirmed. 


(217  111.  606) 

CHICAGO  &  A.  R.  CO.  v.  \V'ALKEB. 
(8npreme  Court  of  Illmois.    Oct.  24,  1903b)    . 

1.  CABBIE98— Who  abe  Passxngebs. 

Where  plaintiff  held  the  return  coupon  of 
a  ticket  purchased  from  a  railroad  company, 
and  went  to  the  depot  to  take  a  train,  she  wad- 
a  passenger  entitled  to  all  the  privileges  of  one. 
[BM.  Note. — For  cases  in  pohit,  see  voL  9, 
C!ent  Dig.  Carriera,  S  984.] 

2.  Samb— Waitiho  Rook. 

A  railroad  company  most  furnish  a  suitable 
waiting  room  for  passengers  and  keep  the  same 
open  for  all  regular  trains  and  for  trains  which 
stop  on  signals. 

(Eld.  Note. — For  cases  in  point,  see  vol.  41, 
Cent  Dig.  Railroads,  SS  714,  788,  740.] 

8.  Samk. 

Wliere  a  passenger  on  going  to  the  depot 

finds  it  locked,  she  is  not  a  trespasser  where 
she  enters  the  room,  which  is  opened  and  lighted 
by  one  not  an  agent  of  the  company. 
4.  Saitb— Nkglioence— Danoebous  PbeuisBs. 

A  passenger  came  to  defendant's  station  at 
night  with  a  ticket,  and  was  admitted  to  the 
room  by  the  village  marshal,  who  unlocked  the 
door,  and  was  injured  by  falling  through  a  hole 
in  the  waiting  room  floor,  which  had  been  there 
a  long  time.  Held  to  make  the  question  of  de> 
fendant's  negligence  one  for  the  jury. 
6.  BVIDENCB— Deuonstbations. 

Where  a  physician  testifies  as  to  the  Injury 
to  plaintiff's  ankle,  he  may  use  a  skeleton  for 
the  purpose  of  explaining  the  same  to  the  jury. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Anna  Sloan  Walker  against  the 
Chicago  &  Alton  Railroad  Company.  Judg- 
ment for  plaintiff  was  affirmed  by  the  Ap- 


pellate  Court,  and. defendant   appeals.    Af- 
firmed. 

This  is  an  action  on  the  case,  brought  by 
appellee  against  the  appellant,  to  recover  fw 
personal  injuries  alleged  to  have  been  sus- 
tained by  reason  of  catching  the  heel  of  her 
shoe  in  a  bole  in  the  floor  of  appellant's  depot 
at  Braceville,  III.,  causing  her  to  fall  out  of 
the  door  onto  the  platform.  On  May  8,  1903, 
the  appellee  lived  at  Oardner,  and  porcbased 
a  round-trip  ticket  to  Braceville  for  the  par- 
pose  of  visiting  her  brother.  She  intended 
to  return  to  her  home  upon  a  train  which 
left  Braceville  at  11:02  p.  m.  Her  brother 
and  two  little  girls  accompanied  her  to  the 
depot,  which  they  found  dark  and  locked. 
The  train  which  she  expected  to  take  stopped 
only  upon  signal,  and  her  brother  had  taken 
a  lantern  for  this  purpose.  Shortly  after 
their  arrival  the  village  marshal  came  to  the 
depot  and  unlocked  the  door  of  the  waiting 
room  with  a  key  which  he  had  in  his  posses- 
sion. The  party  entered  the  room,  and  the 
marshal  lit  a  lamp  or  lantern  which  was  In 
the  room.  When  the  train  whistled,  tlie 
brother  and  the  two  children  went  ont  on 
the  platform,  and  were  followed  by  the  ap- 
pellee and  the  marshal.  There  was  a  hole 
in  the  floor  of  the  waiting  room,  about  two 
inches  wide  and  several  Inches  long,  opposite 
and- near  the  door,  and  as  appellee  passed  out 
the  heel  of  her  left  shoe  caught  in  the  hole^ 
and  she  fell  tlirough  the  door  to  the  plat- 
form and  was  injured.  Upcm  a  hearing  be- 
fore the  court  and  a  Jury  Judgment  was 
rendered  in  her  favor  for  $4,000,  which  has 
been  affirmed  by  the  appellate  court,  from 
which  order  of  affirmance  this  further  appeal 
has  been  prosecuted. 

0.  W.  Brown,  for  apiiellant    B.  L.  Ctover, 

for  appellee. 

WILKIN,  J.  (after  stating  the  facta).  At 
the  close  of  appellee's  evidence,  and  again  at 
the  close  of  all  the  evidence,  the  defendant 
made  motions  to  Instruct  the  Jury  to  find  It 
not  guilty,  which  were  refused,  and  that 
ruling  is  assigned  as  error.  As  often  said, 
the  only  question  for  our  consideration  nnder 
this  assignment  Is  whether  or  not  there  is 
any  evidence  at  all  in  the  record  fairly  tend- 
ing to  support  the  verdict  There  Is  no 
substantial  conflict  in  the  testimony,  which 
shows  that  on  the  morning  of  the  accident 
appellee  purchased  a  round-trip  ticket  from 
appellant's  agent,  as  stated  above.  She  used 
half  of  the  ticket,  and  had  the  other  half  in 
her  possession  when  she,  her  brother,  and  the 
children  went  to  the  depot  She  was  there- 
fore at  the  depot  rightfully  as  a  passoiger, 
and  was  entitled  to  all  of  the  rights  and 
privileges  of  the  same.  Wabash,  St  Louis 
&  Pacific  Railway  Co.  v.  Rector,  104  111.  296: 
Illinois  Central  Railroad  Co.  v.  Treat  179 
111.  576,  54  N.  B.  290.  The  train  did  not 
stop  at  that 'station,  except  upon  signal,  and 
the  depot  was  dark  and  the  door  locked.    Her 
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brother  started  to .  find  tbe  marshal,  Indi- 
cating that  he  knew  how  to  get  Into  the  depot 
at  that  time,  and  that  the  officer  bad  a  key. 
How  he  knew  this  fact  does  not  appear,  nor 
Is  It  material.  The  marshal  came  before  he 
was  found  by  the  brother,  and  opened  the 
door  with  the  key  which  he  had  in  hl>>  pos- 
session, as  above  stated.  He  testified  that 
he  received  the  key  from  his  predecessor  la 
office  the  3d  day  of  May  of  the  same  year, 
and  that  two  or  three  days  afterward  he 
again  received  It  from  the  station  agent  of 
the  defendant.  He  was  then  asked  what  the 
agent  said  to  him  at  the  time  the  key  was  de- 
livered to  him,  what  his  habit  and  custom 
was  with  reference  to  passengers  waiting  at 
the  d^KJt  for  this  train,  whether  he  was  In 
the  habit  of  opening  and  lighting  the  station 
for  passengers  before  the  day  In  question, 
and  whether  he  received  any  compensation 
from  the  appellant  for  such  services;  but 
objections  were  sustained  to  all  these  ques- 
tions. The  station  agent  testified  that  he 
did  not  know  the-  marshal  had  a  key  and  he 
never  had  any  conversation  with  him  In 
rtference  to  It,  and  that  no  arrangements 
were  made- by  the  def aidant  for  passengers 
waiting  for  tUs  train.  He  also  testlfted 
that  on  at  least  two  occasions  during  his 
service  for  the  company  he  had  seen  light 
In  the  depot  after  he  bad  closed  and  left  It 
for  the  night,  and  he  made  no  inquiries  as 
to  bow  these  lights  came  to  be  there.'  <  He 
was  asked  If  he  did  not  state  In'  areertain 
conversatloii  that  the  marshal  ofTered  hiBi 
the  key  on  one  occasion  and  said  he  ,dld  not 
want  to  ke^  It  any  longer,  and  lanswerea: 
"It  Is  true  and  Isn't  true.  I.  did  not  say 
that"  The  evidence  shows,: .  wltbeut '  coor 
tradictlon,  that  the  hole  In  the  floor  had  :bieen 
there  for  a  long-  time,  and  the  station,  agent 
himself  testified  that  he  had  seen  It  a 
least  800  times  each  day.  The  appellant 
claims  that  the  evidence  falls  to  show  that 
the  marshal  had  aul^rlty  to  open  :the  depot 
building,  and. that  It  Is  not,  therefore,  re* 
sponsible  for  his  act  In  doing  so;  that,  If 
the  door  had  not  been  .opened,  the  injury 
would  not  have  occurredi  There  was  ceiv 
talnly  some  evidence  fairly  tending  to  prove 
that  the  marshal  had  the  key  to  the,  waiting 
room  and  opened  the  door  with  the  knowledge 
and  consent  of  the  defendant  In  fact,  we 
think  the  evidence  fully  justified  the  jury 
In  reaching  that  conclusion.  It  was  the  duty 
of  the  appellant,  under  the  law,  to  furnish  a 
suitable  waiting  room  for  its  passengers, 
and  to  keep,  the  same  open  for  all  trains 
which  stopped  there,  either  regularly  or  on 
signal,  to  receive  passengers.  The  room  in 
question  was  provided  for  that  purpose,  but 
a  dangerous  hole  was  allowed  to  remain. in 
the  floor,  which  must  have  been  known  to 
render  the  floor  dangerous  to  persons  using 
ttie  room.  Appellee  was  rightfully  in  the 
room.  She' was  In  no  sense  a  trespasser  or 
an  Intruder  ■  thereJfi.  When  the  door  was 
opened,  she  had  a   lawful    right  td    ehter| 


without  questioning  the  antbwity  ot  the  per- 
son who  opened  it  There  Is  nothing  to 
show  that  she  was  not  In  the  exercise  of 
due  care  for  her  own  safety  or  was  In  any 
way  to  blame  for  the  accident  Evidence  was 
offered  by  the  plaintiff  to  prove  the  par- 
ticular circumstances  and  conditions  under 
which  the  key  was  left  with  the  marshal,  a 
part,  at  least,  of  which  was,  we  think.  Im- 
properly excluded.  Notwithstanding  the  ex- 
clusion of  such  testimony,  there  was  sufficient 
evidence  tending  to  support  the  plaintiff's 
cause  of  action  and  the  verdict  of  the  jury. 
The  court,  therefore,  properly  refused  the 
motion  to  withdraw  the  case  from  the  jury. 

Physicians  who  testifled  on  behalf  of  the 
plaintiff  were  permitted,  over  the  objection 
of  the  defendant,  to  use  the  skeleton  of  a 
human  foot  in  explaining  to  the  Jury  the  lo- 
cation of  the  various  bones  and  ligaments  of 
'the  ankles;  and  this,  it  is  said,  was  error, 
though  the  point  does  not  seem  to  be  serious- 
ly urged.  We  think  the  ruling  of  the  court ' 
In  that  regard  was  unobjectionable.  The 
skeleton  itself  was  not  offered  in  e'vidence, 
but  was  simply  used  by  the  expert  witnesses 
to  illustrate  their  testimony.  The  court 
might,  in  Its  discretion,  have  permitted  the 
plaintiff  to  exhibit  her  injured  ankle  to  the 
Jury,  and  allowed  physicians  to  explain  from 
It  the  nature  and  character  of  the  injury. 
Swift  &  Co.  V.  Butkowskl,  182  111.  18,  64  N.  E. 
i038;  Ohleago  &  Alton  Railroad  C!o.  ▼.  Clau- 
sen, 173  III.  100,  60  N.  E.  670.  It  was  equal- 
ly proper  to  use  the  skeleton  for  the  purpose 
of  explaining  the  testimony.  Eve.n  If  the 
skeleton  has  been  Improperly  used,  no  sub- 
stantial Injury  could  have  resulted  there- 
from to  the  defendant,  as  !(s  counsel  bad 
full  opportunity  to  cross-examine  the  wit- 
nesses. 

Complaint  is  made  of  the  refusal  of  the 
trial  court  to  give  to  the  jury  three  instruc- 
tions asked  by  appellant  The  first  was 
Intended  to  tell  the  jury,  that  there  was  not 
sufficient  evidence  to  authorize  them  to  find 
that  the  marshal  had  authority  to  Open  and 
light  the  station.  It  was  very  properly  re- 
fused. There  being  evidence  tending  to 
prove  that  fact,  the  question  was  for  the  con- 
sideration -of  the  jury,  and  not  within  the 
province  of  the  court.  The  second  and  third 
were  to  the  effect  that  if  the  appellee  enter- 
ed the  station  after  the  same  had  been  lock- 
ed, through  a  door  which  had  been  unlock- 
ed by  some  other  person  than  an  au- 
thorized agent  of  appellant,  then  appellee 
cannot  recover.  The  refusal  of  these  two 
Instructions  was  not  error,  for  the  reason 
that  the  court'did,  at  appellant's  request.  In- 
struct' the  Jury  that  If  the  depot  was  not 
opened  by  authority  of  defendant,  and  plain- 
tiff entered  the  waiting '  room  without  au- 
thority or  invitation  or  consent  of  defendant, 
she  could  not  recover.  This  was  substan- 
tially the  same  proposition  embraced  Ih  tHe 

two  Instructions  refused,  and 
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favorable  to  tfie  comptiny  aa  the  law  would 
Justify. 

It  is  suggested'  tbat  the  amount  of  dam- 
ages awarded  Is  excessive;  but,  as  this  Is  a 
question  conclusively  settled  by  the  Judgment 
of  the  Appellate  Court,  it  is  not  open  to  in- 
quiry here. 

We  find  no  reversible  error  In  the  record, 
and  the  Judgments  of  the  circuit  and  appel- 
late courts  will  be  affirmed. 

Judgment  affirmed. 


(217  111.  48S) 
SEYFERTH  v.  GROVES  &  S.  R.  R.  CO. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Vekdob  A.ND  PuBOHABBR— Option  to  Seex 
Land. 

Where  a  written  agreement  to  convey  land 
at  the  option  of  the  proposed  vendee  within  a 
given  time  and  at  a  certain  price  was  extended 
on  a  sufficient  consideration,  and  with  linowl- 
edge  on  the  part  of  the  vendor  that  he  is  bound, 
though  the  other  party  is  not,  it  is  binding  for 
the  time  of  the  extension. 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purcliaser,  {  23.] 

2.  Sake— AvoiDANOK. 

A  vendor  cannot  have  a  contract  for  the 
sale  of  land  avoided,  because  the  nominal  con- 
sideration named  in  giving  an  option  of  the 
land  was  not  paid,  where  on  tender  thereof  he 
had  stated  ttiat  if  he  wanted  anything  he  would 
"take  it  all  at  once." 

[Ed.  Note. — For  cases  in  point,  see  vol.  48, 
Cent.  Dig.  Vendor  and  Purchaser;  H  87,  848.] 

Appeal  ftom  Appellate  Court,  Foortb 
District. 

Bill  by  Andrew  Seyferth  against  the 
Groves  &  Sand  Ridge  Railroad  Company. 
Decree  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Herbert  &  Levy,  for  appellant  W.  W. 
Barr  and  R.  J.  Stephens  (J.  M.  Dickinson, 
of  counsel),  for  appellee. 

RICKS,  J.  The  only  question  presented 
upon  the  record  in  this  case  is  one  of  law, 
and  is  whether  or  not  the  written  option 
set  out  in  the  opinion  was  binding  upon 
appellant  to  the  end  of  the  time  stated 
therein. 

The  Appellate  Court,  In  stating  and  dis- 
posing of  the  case,  made  the  following  re- 
marks, in  which  we  concur  and  adopt  the 
same  as  our  views: 

"Andrew  Seyferth,  the  appellant,  filed  a 
bill  In  the  circuit  court  of  Jackson  county 
to  enjoin  the  Groves  &  Sand  Ridge  Railroad 
Company,  appellee,  'from  going  upon  or  do- 
ing any  act  preparatory  to  or  in  qonstrue- 
tlon  of  its  railroad'  upon  the  land  of  com- 
plainant described  in  the  bill.  The  defend- 
ant answered  the  bill,  to  which  complainant 
filed  replication.  Upon  hearing  bad  before 
the  court  the  finding  was  for  the  defendant, 
and  a  decree  was  entered  dismissing  the 
bill  for  want  of  equity  and  for  costs,  from 
which  appellant  appeals.  On  the  20th  day 
of  October,  1002,  appellant,  in  consideration 


of  $1.00,  executed  and  delivered  to  the  agent 
of  appellee  a  written  contract,  under  which, 
among  other  things,  be  granted  unto  the 
Groves  &  Sand  Ridge  Railroad  Company  the 
option  to  purchase  the  following  described 
lands  belonging  to  the  imdersigned  (describ- 
ing the  land  in  controversy,  being  a  strip 
for  right  of  way),  upon  condition  expressed 
Ihat  If  said  railroad  company  shall,  witliin 
four  months  from  the  date  hereof,  pay  at 
tender  to  the  undersigned  •  *  *  the  fur- 
ther sum  of  $45  per  acre,  then  the  under- 
signed *  *  *  agrees  that  he  will  make, 
execute,  and  deliver  to  the  said  railroad 
company  a  good  and  sufficient  deed,  with 
general  warranty,  conveying  to  the  said  rail- 
road company  a  fee-simple  title.  •  •  • 
The  undersigned  hereby  grant  to  the  said 
railroad  company,  its  contractors,  subcon- 
tractors, and  Its  and  their  agents,  servants, 
and  assigns,  the  right,  upon  the  execution 
of  this  present  instrument,  to  take  immedi- 
ate possession  of  the  said  strip  of  land  and 
to  constmct  a  railroad  upon  the  same,  and 
for  that  purpose  to  enter  in  and  upon  said 
strip  of  land  with  all  necessary  men,  horses, 
carts,  and  implements,  laborers,  and  materi- 
al required  for  the  constrnctlon  of  said  rail- 
road, hereby  releasing  to  the  said  railway 
company  *  *  *  all  damages  on  aoooont 
thereof;  and  said  railroad  company  shall 
have  the  right  *  *  *  to  remove  the  rail- 
road track  and  superstructure  therefrom  in 
case  the  option  herein  provided  for  shall 
not  be  exerdsed:  Provided,  however,  that 
If  the  railroad  company  shall  not  so  pay  or 
tender  the  said  further  sum  within  the  peri- 
od aforesaid  all  rights  under  this  instrument 
shall  cease  and  determine  from  and  after  the 
expiration  of  the  period  aforesaid.'  This  In- 
strument was  signed  by  appellant  and  hla 
wife,  Emma  Seyferth,  and  both  adcnowledged 
the  same  November  5,  1902,  before  a  notary 
public,  whose  certificate  is  atteched.  Tbs  con- 
sideration, $1.00,  recited  in  the  contract,  waa 
not  in  fact  paid ;  and  for  this  reason  appellant 
contends  that  the  contract  or  option  agree- 
ment Is  void  and  without  effect.  Nothing 
was  said  about  the  $1.00  consideration  by 
either  the  appellant  or  the  agent  of  appellee 
at  the  time  the  writing  was  drawn  up  and 
signed;  but  on  the  5th  day  of  November, 
when  the  agent  returned  with  the  notary 
public  to  appellant's  house  to  take  the  ac- 
knowledgment of  appellant  and  his  wife,  ap- 
pellant called  attention  to  the  fact  that  he 
had  not  received  the  $1.00  consideration,  and' 
thereupon  the  agent  took  from  his  pocket 
$1.00  and  tendered  it  to  the  appellant  He 
did  not  take  it,  saying,  'If  I  want  anything, 
I  will  take  it  all  at  once.'  On  February  7, 
1903,  appellant  served  notice  on  appellee  that 
he  withdrew  the  option  and  revoked  the  con- 
tract The  next  day  appellee,  by  its  agent, 
tendered  appellant  the  sum  required  by  the 
contract  and  demanded  a  deed,  which  was 
refused.    On  the  12th  day  of  May,  1903,  ac- 
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cording  to  the  bill,  wblcfa  was  filed  on  the 
'IStli  day  of  the  same  month,  appellee  went 
npon  the  strip  of  land  in  controtersy  and 
took  possession  preparatory  to  the  construc- 
tion of  its  railroad  thereon. 

"As  we  view  the  record,  the  foregoing  18 
a  full  and  fair  statement  of  all  the  facts  in 
evidence  that  have  any  bearing  npon  the 
questions  presented.  We  are  of  the  opinion 
that  the  conclusion  reached  by  the  chancel- 
lor who  heard  the  case  was  Justified,  and 
that  the  decree  was  right  No  question  la 
made  of  the  validity  of  this  contract  in  all 
of  Its  essential  features,  unless  It  may  be 
held  void  for  want  of  a  consideration.  This 
Is  a  proceeding  in  a  court  of  equity,  and 
under  the  circumstances  shown  the  com- 
plainant in  the  bill  Is  not  in  a  position  to 
avoid  an  obligation  for  want  of  payment 
of  a  purely  nominal  consideration,  which 
was  tendered  and  declined  for  the  stated 
and  only  reason  that,  if  he  wanted  anything 
(meaning  the  $1.00  nominal  consideration), 
•I  will  take  It  all  at  once';  that  is,  when 
the  defendant  shall  have  exercised  his  option 
and  paid  for  the  land.  It  was  equivalent 
to  saying  to  appellee  that  be  waived  the  pay- 
ment, or  that  he  preferred  postponement  of 
the  payment,  or  that,  as  between  the  parties. 
It  should  be  considered  as  paid,  though  the 
money  was  not  to  be  received  until  a  later 
adjustment.  From  the  evidence  it  clearly  ap- 
pears that,  when  the  contract  was  acknowl- 
edged, and  thereafter  until  the  notice  of  bis 
withdrawal,  his  understanding,  no  less  than 
that  of  appellee,  was  that  the  contract  was 
valid  and  binding.  At  any  rate,  from  aught 
be  said  or  did,  no  other  conclusion  can  be 
drawn.  He  may  not  be  beard  to  say  that  bis 
undisclosed  reason  for  refusing  the  tendered 
consideration  was  other  than  stated  or  rea- 
sonably to  be  inferred  from  what  he  did  and 
said.  That  would  be  contrary  to  equity  and 
conscience,  and  may  not  prevail  in  a  proceed- 
ing of  this  kind.  In  this  case  the  tender  of  the 
payment  of  the  consideration  at  the  time  the 
contract  was  completed  by  the  signature  of  the 
wife,  formally  acknowledged  and  delivered  to 
the  appellee's  agent,  must  be  held  as  effective 
as  though  the  money  had  been  received. 
If  appellant  refused  to  receive  the  money 
when  tendered,  in  order  to  secure  the  advan- 
tage now  claimed,  and  concealed  his  purpose, 
as  be  did,  then  he  was  acting  in  bad  faith, 
and  therefore  Is  not  entitled  to  a  hearing 
In  the  court  of  equity." 

We  might  further  add  that  it  ia  now  uni- 
versally held  that  a  written  agreement  to 
convey  land,  at  the  option  of  the  proposed 
vendee,  within  a  given  time  and  at  a  certain 
price,  if  made  upon  a  sufficient  consideration, 
with  full  knowledge  on  the  part  of  the  per- 
son extending  the  option  that  be  is  bound 
and  the  other  is  not.  Is  such  a  contract, 
tbough  lacking  mutuality,  as  will  be  enforced 
tn  equity,  where  the  party  holding  the  option 
algnifies  bis  acceptance  within  the  time  lim- 


ited upon  the  terms  as  stated*';  and  as  is 
said  In  Guyer  v.'  "Warren,  175  111.  328,'  SI  N. 
E.  580,  "where  the  one  holding  a  buyer's 
option  makes  his  election  to  purchase,  and 
tenders  the  amount  agreed  to  according  to 
the  terms  of  the  contract,  it  is  the  duty  of 
the  seller  to  accept  the  price  and  execute 
a  deed  to  the  purchaser  for  the  property. 
•  *  *  Such  contracts  are  perfectly  valid, 
and  it  is  now  well  settled  that  a  court  of 
equity  may  decree  a  specific  performance  of 
them"— ciUng  Watts  v.  Kellar.  56  Fed.  1, 
6  C.  C.  A.  394. 

We  are  of  the  opinion  that  the  Judgment 
of  the  Appellate  Ciourt,  affirming  the  decree 
of  the  circuit  court,  is  right,  and  it  is  accord- 
ingly affirmed. 

Judgment  affirmed. 

(217  111.  462) 

BALTIMORE  &  O.  S.  W.  B,  CO.  T. 

BRUBAKER. 

(Supreme  Court  of  Illuiois.    Oct  24,  1905.) 

1.  Railboads  —  Right  of  Wat— BEcosn  or 
Conveyance. 

A  contract  to  convey  a  strip  of  land  to  a 
railroad  for  a  right  of  way  npon  certain  con- 
ditions is  a  contract  relating  to  real  estate, 
within  Hurd's  Rev.  St  1903,  c.  30,  §  28^  pro- 
viding that  deeds,  mortgages,  and  other  in- 
struments relating  to  or  affecting  the  title  to 
real  estate  shall  be  recorded. 

2.  Evidence— Secondabt  Evidence  —  Sxttm- 
ciENCY  OF  Pbei.i:uinabt  Evidence. 

Testimony  that  witness  made  a  contract 
for  a  conveyance  and  delivered  the  same  to  the 
purchaser,  who  recorded  It,  and  that  the  con- 
tract is  not  in  witness'  possession,  is  not  of 
itself  such  preliminary  proof  as  will  permit  the 
introduction  of  the  record  in  evidence  to  prove 
the  contract 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent.  Dig.  Evidence,  §§  561-664.] 

3.  Appeai.  —  Pbesebvatioh  of  Ebbob— Ob- 
jection IN  LowEB  CouBT— Sufficiency  of 
Specification. 

Where  an  objection  to  the  admission  in 
evidence  of  a  record  did  not  specify  the  grounds 
of  objection,  it  could  not  be  nrged  on  appeal  that 
the  preliminary  proof  was  not  sufficient  to  au- 
thorize the  admission  of  the  evidence. 

4.  CONTBACTS— CONSTBXJCTIOR— SKPABATE  IN- 
BTBUMENTS. 

Where  a  recorded  contract  for  the  convey- 
ance of  a  right  of  way  is  followed  by  a  deed  exe- 
cuted in  accordance  therewith,  both  the  con- 
tract and  the  deed  will  be  considered  as  consti- 
tuting one  agreement  although  several  months 
elapsed  between  the  execution  of  the  two  in- 
struments. 

5.  Specific  Pebfobmancb— Whbn  Geantbi>— 
Right  to  Relief. 

Specific  performance  should  be  awarded  as 
a  matter  of  right,  where  all  the  necessary  ele- 
ments which  justify  such  relief  are  made  to 
appear. 

6.  SAUE— ENFOBCEMERT   AOAINBT   PtrBCHASEB. 

Where  a  railroad  procured  a  right  of  way 
through  a  farm  upon  the  express  condition  that 
it  would  malce  necessary  passageways  to  allow 
the  landowner  free  access  to  his  lands,  and  the 
agreement  was  recognized  and  carried  out  by 
both  parties  thereto  for  over  50  years,  such 
agreement  would  be  specifically  enforced  against 
a  railroad  which  subsequently  acquired  the 
right  of  way  at  foreclosure  and  attenntedi  M 
fill  up  the  passageway,  igi  zed  by  VjvJOV  IL 
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7.  Saiob— Abbooatior  or  Contbact— Statu- 

TOKT  RKMBDIXS. 

The  statate  'providing  a  method  of  com- 
pelling railroads  to  construct  crossinga  does 
not  affect  a  contract  previously  made  between 
a  railroad  and  landowner,  whereby  the  former 
agreed  to  construct  such  farm  crossings  and 
passageways  as  should  be  necessary  to  give  the 
latter  free  access  to  his  lands,  in  such  sense  as 
to  require  the  landowner  to  proceed  under  the 
statute,  instead  of  for  specific  performance  of 
his  contract. 

Error  to  Olrcnlt  Court,  Marion  County; 
Wm.  M.  Farmer,  Judge. 

Bill  by  Ell  Brubaker  against  tbe  Baltimore 
&  Ohio  Southwestern  Railroad  Company. 
There  was  a  decree  for  plaintiff,  and  defend- 
ant brings  error.    AfBrmed. 

This  is  a  bill  In  chancery,  filed  in  the  cir- 
cuit court  of  Marion  county  by  the  defendant 
In  error  against  the  plaintiff  in-  error,  ask- 
ing for  a. specific  performance  of  an  agree- 
meiit  in  writing  for  certain  underground 
crossings  under  plaintiff  in  error's  right  of 
way,  as  expressed  In  a  certain  agreement 
for- a  deed  and  the  deed  following  said  agree- 
ment The  evidence  shows  that  on  March  14, 
1853,  defendant  in  error  was  the  owner  In 
fee  simple  of  the  N.  E.  %  of  the  N.  W.  \i, 
and  the  N.  W.  ^.  of  the  N.  E.  %  of  section  16, 
town  2  N.,  range  3  E.,  in  Marlon  county.  On 
that  date  he  entered  into  a  written  contract 
with  the  Ohio  &  Mississippi  Railroad  Com- 
pany whereby,  for  the  sum  of  $32,  he  sold 
and  agreed  to  convey  by  warranty  deed  to 
said  company  a  right  of  way  100  feet  In 
width  crossing  the  land  above  described, 
upon  the  express  condition  and  consideration 
that  the  railroad  company  should  cause  to 
be  made  at  the  points  designated  by  the 
defendant  in  error  one  or  more  crossings, 
and  should  fence  on  each  side  of  the  right 
of  way,  and  forever  keep  the  fence  in  repair. 
Pursuant  to  this  agreement,  on  July  21,  1853, 
a  deed  of  conveyance  was  executed  and  de- 
livered to  tbe  railroad  company,  in  which 
it  was  covenanted  and  agreed  that  the  rail- 
road company  should  erect  and  maintain  the 
necessary  crossing's  on  said  premises,  one 
of  which  was  to  be  on  the  east  line  thereof. 
There  was  a  creek,  running  almost  north  and 
south,  directly  crossing  the  land  and  the 
right  of  way,  dividing  the  premises  into  two 
parts.  East  of  the  creek  there  was  a  depres- 
sion crossing  the  right  of  way.  The  defend- 
ant in  error  watr  then,  and  is  now,  the  owner 
of  about  320  acres  of  land,  all  of  which,  with 
the  exception  of  60  or  60  acres,  lies  south 
of  the  railroad;  but  his  house  and  barn  are 
situated  on  tbe  50  acres  north  of  the  railroad. 
The  railroad  company  built  the  road  acros* 
the  premises,  and  constructed  a  trestle  or 
bridge  about  180  feet  long  over  the  creek, 
and  one  about  127  feet  long  over  the  de- 
pression east  thereof,  and  under  tbe  trestles 
were  left  three  passageways;  two  under  the 
trestle  crossing  the  creek,  and  the  other  un- 
der the  trestle  over  the  depression.  The 
defendant  in  error  built  gates  corresponding 
with  tbe  openings  under  the  trestles,  and  con- 


structed and  made  roads  leading  from  one 
part  of  his  farm  to  the  other,  and  leading 
through  the  gates  and  through  tbe  arossings 
tmder  the  railroad,  which  gates,  crossings, 
and  roadjs  were  maintained  until  about  Au- 
gust 16,  1003.  The  railroad  company  con- 
tinued to  operate  this  road  until  about  the 
year  1899,  when  it  was  purchased  at  a  fore- 
closure sale  by  tbe  plaintiff  in  error.  On 
August  16,  1903,  tbe  plaintiff  in  error.  In 
violation  of  tbe  agreement,  completely  filled 
up  tbe  trestle  and  crossings  at  the  creek, 
except  a  narrow  passageway  on  the  west 
side  thereof,  and  completely  filled  up  tbe 
trestle  and  crossing  at  tbe  depression,  thus 
leaving  defendant  in  error  but  one  passage- 
way, and  that  very  narrow  and  inadequate. 
The  prayer  of  the  bill  was  that  the  plaintlfl 
in  error  be  required  to  specifically  perform 
the  contract  to  tbe  extent  of  reopening  and 
restoring  tbe  crossings  under  the  trestle  on 
the  west  side  of  tbe  creek  and  the  one  under 
the  trestle  over  the  depression.  Upon  a 
hearing  before  the  chancellor  a  decree  waa 
entered  ordering  the  plaintiff  in  error  to 
open  tbe  crossing  on  the  west  side  of  the 
creek  under  the  railroad  at  the  second  bent 
of  the  trestle  in  direct  line  with  defendant  in 
error's  gate  on  the  north  side  of  tbe  right 
of  way,  and  at  the  place  where  tbe  farm 
road  crossed  the  railroad  before  the  cross- 
ing was  obstructed,  which  opening  was  to  be 
not  less  than  12  feet  wide  and '16  feet  In 
height,  and  to  restore  the  crossing  to  the 
same  condition  it  was  In  before  it  was  filled 
up,  so  that  defendant  in  error  would  have 
a  direct  and  easy  access  from  one  part  of 
his  farm  to  the  other.  The  plaintiff  in  error 
was  also  ordered  by  the  decree  to  open  tbe 
crossing  at  tbe  trestle  over  tbe  depression 
in  direct  line  with  the  gate  on  tbe  nortb 
Bide  of  tbe  right  of  way,  and  at  tbe  same 
place  where  the  road  crossed  the  rlgbt  of 
way  before  tbe  depression  was  filled  op, 
which  opening  was  to  be  tbe  same  sise  as 
the  one  west  of  It  From  this  decree  a  writ 
of  error  has  been  prosecuted  to  this  court. 

L.  M.  Kagy,  Kramer  dc  Kramer,  and  B.  A. 
Campbell  (Edward  Barton,  of  counsel),  tor 
plaintiff  in  error.  Frank  F.  Noleman  and 
W.  F.  Bundy,  for  defendant  In  wror. 

WILKIN,  J.  (after  stating  tbe  facts).  A 
preliminary  contract  with  a  receipt  for  tbe 
money  for  the  right  of  way,  was  signed  on 
March  14,  1863.  The  deed  therefor  was  not 
executed  until  July  21,  1853,  The  contract 
and  receipt  were  placed  upon  record.  Upon 
the  trial  of  the  cause,  tbe  record  of  said  con- 
tract was  offered  In  evidence  and  objected  to. 
It  Is  first  Insisted  by  the  plaintiff  in  error  tbat 
the  record  was  not  properly  admitted  In  evi- 
dence for  the  reason  that  the  contract  wa« 
not  such  an  Instrutnent  as  under  tbe  statnte 
Is  required  or  entitled  to  be  recorded,  and 
tbat  the  proper  preliminary  proof  waa  not 
made  In  order  to  entitle  the  record  to  be  ad- 
mitted as  secondary  evidence.    Section  28  of 
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chapter  30,  Hurd's  Rev.  St.  1908,  provides 
that  deeds,  mortgages,  jrowers  of  attorney, 
and  other  Instruments  relating  to  or  affecting 
the  title  to  real  estate  shall  be  recorded  In 
the  county  In  which  such  real  estate  Is 
situated.  The  contract  In  question  provided 
that  defendant  In  error  would  convey  to  the 
Ohio  A  Mississippi  Railroad  Company  the 
lOO-foot  strip  of  land  as  a  right  of  way,  upon 
condition  that  the  company  should  cause  to 
be  made  one  or  more  crossings,  leaving  a 
passageway  under  the  bridge  over  the  cre^, 
and  should  fence  the  right  of  way.  This 
-contract  was  one  which  related  to  or  affected 
the  title  to  the  real  estate,  and,  under  the 
foregoing  section  of  the  statute,  was  entitled 
to  be  recorded.  After  the  contract  had  been 
executed,  it  was  delivered  to  the  Ohio  & 
Mississippi  Railroad  Company  and  recorded 
In  the  recorder's  office  of  Marion  county. 
"WTien  defendant  in  error  was  on  the  witness 
stand,  he  testified  that  he  delivered  the  agree- 
ment to  the  Ohio  &  Mississippi  Railroad 
Company,  and  It  was  afterwards  recorded, 
and  that  be  did  not  have  It  in  his  possession 
at  the  time  of  the  trial.  Demand  was  made 
ui>on  the  company  to  produce  It.  Section  36 
of  chapter  30,  Hurd's  Rev.  Bt  1903,  with 
reference  to  the  admlssibllty  of  the  record  of 
an  instrument,  provides  that  whenever  upon 
the  trial  of  any  caxise  any  party  shall  under 
oath  state  that  the  original  of  any  deed  or 
«ther  instrument  concerning  land  Is  lost  or 
not  In  the  possession  of  the  party  wishing  to 
use  it,  and  that  to  the  best  of  bis  knowledge 
such  instrument  was  not  intentionally  de- 
stroyed or  In  any  manner  disposed  of  for  the 
purpose  of  introducing  a  copy  thereof  in 
place  of  the  original,  the  record  of  such  In- 
strument may  be  read  in  evidence  with  like 

■effect  as  though  the  wlglnal  of  such  deed  or 
instnunent  had  been  produced.  The  de- 
fendant in  error  merely  testified  that'  the  In- 

'Stmment  was  delivered  to  the  Ohio  &  Mis- 
sissippi Railroad  Company  and  afterwards 
placed  uiwn  record,  and  was  not  in '  his 
possession.  We  have  held  in  several  cases 
that  mCh  preliminary  proof  in  itself  was  not 
sufficient,  on  spedflc  objection,  to  authorize 
the  introduction  of  a  record.  Scott  v. 
Bassett,  174  III.  390,  61  N.  B.  577;  Scott  v. 
Bassett,  194  III.  602,  62  N.  E.  914.  But  in 
this  case  the  objection  made  to  the  introduc- 
tion of  the  record  did  not  point  out  the 
specific  grounds  of  the  objection,  and  cannot 
be  urged  for  the  first  time  upcm  this  appeal. 
Gillespie.  V.  Gillespie,  159  IlL  84,  42  N.  E.  305. 
If.  however,  the  record  was  Improperly  intro- 
duced upon  the  hearing,  we  do  not  see  how 
the  plaintiff  in  error  was  in  any  way  injured 
thereby,  as  the  same  provisions  of  the  con- 
tract were  substantially  Incorporated  into  the 
deed  subsequently  executed. 

It  is  next  Insisted  that,  even  though  the  pre- 
liminary proof  was  sufficient  to  admit  the 
record,  yet  defendant  in  error  is  not  entitled 

'to   have  the  provisions  of  this  agreement 


specifically  enforced,  because  it  was  a  pre- 
liminary agreement,  which  was  subsequently 
embodied  in  the  deed  of  June  21,  1853,  and 
there  is  no  evidence  tn  the  record  that  the 
defendant  In  error  ever  signed  this  agree- 
ment In  support  of  this  contention  the  case 
of  Dreiske  v.  Blsendratb  Co.,  214  III.  199, 
73  N.  E.  379,  Is  cited.  An  examination  of 
that  case  will  show  that  It  is  not  based  upon 
the  same  facts  as  those  involved  In  this  case. 
In  that  case  certain  preliminary  letters  had 
passed  between  the  parties  showing  that  a 
subsequent  contract  was  contemplated,  and 
we  held  that  such  letters  did  not  amount  to  a 
contract  which  could  be  spedflcally  enforced. 
Here  the  facts  are  altogether  different  The 
agreement  originally  entered  into  was  for 
a  conveylance,  together  with  a  receipt  ac- 
knowledging the  paymait  of  the  considera- 
tion, and  also  an  agreement  for  the  passage- 
ways, as  above  described.  The  deed,  which 
was  subsequently  executed,  contained  sub- 
stantially the  same  provisions  as  the  origiual 
contract  We  are  of  the  opinion  that  it  was 
the  intention  of  the  parties  that  both  instru- 
ments should  be  executed  together,  and 
should  constitute  in  substance  one  agreement, 
and  in  that  view  it  would  make  no  difference 
that  several  months  elapsed  between  the 
dates  of  their  execution.  Rock  Island  Sc 
Peoria  Railway  Co.  v.  Dlmick,  144  111.  628, 
32  N.  B.  291,  19  L.  R.  A.  105.  As  to  the 
execution  of  the  agreement  the  defendant 
in  error  testified  on  cross-examination  that 
he  did  say  that  he  remembered  signing  only 
one  paper,  but  that  he  might  have  signed 
both.  The  contract  was  filed  for  record  by 
the  railroad  company,  and  there  could  be  no 
doubt,  from  all  the  facts  and  circumstances 
in  evidence,  that  It  was  executed  by  defend- 
ant In  error. 

There  was  no  objection  made  to  the  intro- 
duction of  the  deed,  and  it  contained  the  fol- 
lowing clause:  "And  it  is  understood  that 
said  company  shall  erect  and  maintain  such 
crossings  as  may  be  necessary  to  the  accom- 
modation of  persons  whose  lands  are  di- 
vided by  the  track,  ♦  ♦  •  one  crossing  to 
be  made  on  the  east  line  of  the  above  track, 
it  being  the  east  line  of  the  land  of  the  un- 
dersigned." It  Is  insisted  that  this  contract 
cannot  be  specifically  enforced,  even  °as  em- 
bodied in  the  deed,  for  the  reason  that  It  is 
not  clear,  certain,  unambiguous,  specific,  def- 
inite, complete,  and  unequivocal  In  Its  terms ; 
also  that  it  is  a  contract  which  is  so  vtirylng  as 
to  require  different  constructions  under  dif- 
ferent circumstances.  It  Is  undoubtedly  the 
law' that  the  specific  performance  of  a  con- 
tract will  only  be  enforced  where  the  terms 
are  clear,  unambiguotis,  reasonable,  and  cer- 
tain. Dreiske  v.  Eisendrath  Co.,  supra. 
But,  when  this  contract  and  deed  are  con- 
strued in  the  light  of  the  surrounding  cir- 
cumstances, they  cannot  be  said  to  be  either 
uncertain,  unreasonable,  or  ambiguous.  The 
right  of  way  was  to  be  100  fe^t  wideband 
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across  the  entire  premises.  There  were  two 
openings  or  depressions,  which  were  to  re- 
main open  for  passageways.  The  right  of 
way  divided  the  farm  Into  two  parts;  the 
larger  part  being  south  of  the  right  of  way 
and  the  farm  bnlldings  on-  the  north.  The 
occupant  of  the  farm  would  necessarily  re- 
quire openings,  In  order  to  pass  from  one  part 
of  it  to  the  other,  and  the  contract  in  ques- 
tion was  manifestly  intended  to  so  provide  by 
passageways  under  the  right  of  way.  When 
the  trestles  were  built,  these  openings  were 
left  by  the  company,  and  fences  and  roads 
constructed  in  conformity  therewith,  which 
was  a  clear  recognition  by  the  parties  of  the 
terms  and  conditions  of  the  contract;  and 
those  acts  of  recognition  continued  for  more 
than  50  years.  It  was  not  until  the  present 
company,  the  plaintiff  in  error,  acquired  the 
right  of  way,  that  any  attempt  was  made  to 
repudiate  the  contract  or  deprive  the  defend- 
ant in  error  of  the  full  benefit  of  his  contract 
It  is  said,  however,  that  the  specific  per- 
formance of  the  contract  rests  In  the  sound 
discretion  of  the  court,  and  will  not  be  de- 
creed, where  it  appears  that  the  specific  mat- 
ter Insisted  upon  possesses  no  value  to  the 
plaintiff,  or  rests  only  in  the  realm  of  fancy, 
speculation,  or  conjecture,  or  where  the  per- 
formance would  result  in  hardship  or  in- 
justice to  the  defendant;  that  the  crossing 
in  question,  on  account  of  being  constructed 
of  wood,  is  a  menace  to  the  safety  of  the 
employes  and  other  persons  using  the  road; 
also  that,  while  complainant  is  entitled  to  one 
passageway,  he  ought  not  to  have  three.  It 
is  undoubtedly  the  law  that  the  specific  per- 
formance of  the  contract  is  within  the  sound 
discretion  of  the  court,  and  will  not  be  en- 
forced as  a  matter  of  course,  or  where  it 
will  impose  unreasonable  or  unjust  hardship 
upon  one  of  the  parties  without  correspond- 
ing benefits  to  the  other.  However,  where 
all  the  necessary  elements,  conditions,  and 
incidents  are  present,  relief  by  way  of  specific 
performance  should  be  granted  as  a  matter 
of  right,  and  not  as  a  mere  favor.  Evans 
v.  Gerry,  174  111.  595,  51  N.  E.  615,  and  cases 
cited.  Here  no  such  hardship  or  injustice 
Is  shown  as  resulting  to  the  company  as  to 
justify  a  court  of  equity  in  arbitrarily  re- 
fusing to  compel  a  compliance  with  the  con- 
tract. The  agreement  was  of  the  first  Im- 
portance to  the  defendant  in  error,  without 
the  benefits  of  which  he  would  be  deprived 
of  the  convenient  and  ordinary  use  of  his 
farm.  The  company  procured  the  right  of 
way  for  a  small  consideration,  upon  the  ex- 
press condition  that  the  defendant  in  error 
should  have  free  access  from  and  to  the  va- 


rious parts  of  the  farm.  It  Is  true  that  it 
will  cost  the  company  a  considerable  sum  of 
money  to  preserve  and  maintain  the  cross- 
ings ;  but  having  been  left  for  so  many  years 
in  compliance  with  the  contract  of  the  par- 
ties, and  having  become  so  permanently 
fixed.  It  would  be  neither  equitable  nor  just 
to  now  permit  them  to  be  closed  up.  The 
case  of  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Co.  t.  Munsell,  192  111.  430, 
61  N.  E.  874,  and  kindred  cases,  holding 
that  no  easement  in  the  right  of  way  under 
a  railroad  company  can  be  acquired  by  pre- 
scription, have  no  application  to  the  case  in 
hand.  Here  defendant  in  error  does  not  rely 
upon  an  easement,  but  upon  a  contract  al- 
leged to  have  been  entered  into  between  him- 
self and  the  railroad  company ;  and  the  evi- 
dence as  to  the  length  of  time  the  passage- 
ways have  been  used  and  recognized  by  the 
parties  simply  goes  to  the  question  of  the 
existence  of  the  contract  and  the  understand- 
ing of  the  parties  as  to  the  location  of  the 
passageways.  The  decree  of  the  circuit  court 
is  In  harmony  with  the  principles  announced 
in  Rock  Island  &  Peoria  Railway  Co.  t. 
Dlmick,  supra. 

The  point  that  the  defendant  in  error  had 
a  complete  and  adequate  remedy  at  law, 
either  by  mandamus  or  by  action  under  the 
statute  to  compel  the  desired  opening,  is 
without  force.  In  the  first  place,  the  con- 
tract here  relied  upon  was  executed  long  be- 
fore the  statute  referred  to  had  been  adopted. 
It  may  be  that  under  that  statute  the  cran- 
plainant  could  have  acquired  one  passage- 
way, but  his  contract  was  broader  than  the 
statute,  and  entitled  him  to  necessary  pas- 
sageways; three  having  been  left  open  and 
recognized  as  necessary  for  a  long  term  of 
years.  The  passageways  claimed  were  rea- 
sonably necessary  for  the  proper  use  of  com- 
plainant's farm,  and  the  contract  related  to> 
the  particular  conditions  and  circumstances 
of  the  same.  The  contract  was  In  no  way 
qualified  or  abrogated  by  the  passage  of  the 
statute.  Possibly  the  complainant  might 
have  obtained  some  relief  by  mandamus, 
but  his  only  complete  and  adequate  remedy 
under  his  contract  was  In  a  court  of  equity 
to  compel  the  performance  of  the  same. 

The  foregoing  views  dispose  of  the  entire- 
merits  of  the  case,  and  other  questions  raised 
and  discussed  become  unimportant  and  need 
not  be  decided.  We  are  satisfied  that  the 
decree  of  the  court  below  Is  in  conformity 
with  the  law  and  facts  of  the  case,  and 
should  be  affirmed. 

Decree  affirmed. 
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KINCAID  ▼.  VICKBRS  et  al. 
(Supreme  Court  of  IllinoU.  Oct  24,  1905.) 
BouNDABiES— Establishment— Limitations. 
Where  adjoining  landowners  have  estab- 
lished a  disputed  boundary  by  parol  agreement, 
and  possession  is  subsequently  held  for  over 
20  years  in  accordance  with  such  agreement, 
an^  right  to  question  the  same  is  barred  by  limi- 
tations. 

[Hd.  Note. — For  cases  in  point,  see  TOL  8, 
Cent.  Dig.  BonQdariea,  i  223.] 

Appeal  from  Circuit  Court,  Maasac  County ; 
Wm.  N.  Butler,  Judge. 

Bill  by  Robert  B.  Kincald  against  Tyre  S. 
Vickera  and  another.  Decree  for  defendants, 
and  plaintiff  appeals.    Afllrmed. 

Appellant,  Robert  B.  Kincald,  filed  his  bill 
against  Margarette  Anna  Kincald  and  Tyre 
S.  Vlckers  in  the  circuit  court  of  Massac 
cotmty,  in  which  he  sought  to  partition  a 
atrip  of  land  IQ  rods  wide  east  and  west,  ly- 
ing along  the  boundary  line  between  the  N. 
B3.  %  and  the  N.  W.  %  of  fractional  section  1, 
township  19  N.,  range  6  B.,  In  Massac  county. 
The  bill  alleges  that  Robert  B.  Kincald  and 
Margarette  Anna  Kincald  were  tenants  in 
common,  the  former  owning  one-fourth  of 
the  land  and  the  latter  three-fourths  there- 
of; that  Tyre  S.  Vlckers  was  in  possession, 
and  claimed  to  hold  the  open,  notorious,  ad- 
Terae,  exclusive,  and  continuous  possession 
of  the  same,  under  claim  of  ownership,  for 
over  20  years  Immediately  preceding  the  fil- 
ing of  the  bill,  whereas  in  fact  the  said  Vlck- 
ers had  been  In  possession  a  much  shorter 
period  than  20  years.  The  prayer  was  that 
the  claim  of  title  by  Vlckers  be  declared  null 
and  void  and  of  no  avail  against  the  title  of 
Robert  B.  Kincald  and  Margarette  Anna  Kin- 
cald, and  that  he  be  ordered  to  surrender 
possession  of  the  premises,  and  that  the 
same  be  partitioned.  Appellee  Vlckers  filed 
his  answer,  in  which  he  alleged  that  he  and 
his  grantors  had  been  in  the  open,  adverse, 
notorious,  exclusive,  and  continuous  posses- 
sion of  the  premises  under  claim  of  owner- 
ship ft>r  over  40  years  immediately  preced- 
ing the  filing  of  the  bill,  and  that  the  premises 
of  which  he  had  possession  were  not  the 
premises  described  In  the  bill.  The  cause 
was  referred  to  a  master,  who  recommended 
a  decree  In  accordance  with  the  prayer  of  the 
Mil.  Exceptions  were  filed  to  his  report, 
which  were  sustained  by  the  chancellor,  and 
the  bin  was  dismissed  for  want  of  equity. 
From  the  decree  so  rendered  an  appeal  has 
been  prosecuted  to  this  court 

Charles  M.  Founts  and  S.  Bartlett  Kerr, 
for  appellant  Courtney  &  Helm,  for  appel- 
lees. 

WILKIN,  3.  (after  stating  the  facts). 
The  sole  question  for  our  determination  Is 
one  of  fact ;  that  Is,  whether  or  not  the  proof 
sustains  the  allegations  of  the  bill.  Frac- 
tional section  1  Is  contiguous  to  the  Ohio 
river.    Tlie  east  line  Is  20.50  chains  long,  and 


Is  tiie  boundary  between  Massac  and  Folk 
counties.  The  west  line  Is  29.10  chains  long. 
The  north  and  south  half-mile  line  between 
the  two  quarter  sections  Is  24.80  chains  long. 
The  northwest  quarter  of  the  section  con- 
tains 111.97  acres,  and  the  northeast  quarter 
contains  108.33  acres.  Beaver  Dam  Lake 
enters  the  section  at  the  northeast  corner, 
and  crosses  the  north  and  south  half-mile 
line  between  the  two  quarter  sections  about 
SO  yards  from  the  north  boundary,  and  passes 
out  of  the  section  a  short  distance  east  of  the 
northwest  comer,  leaving  a  small  tract  of 
land  capable  of  cultivation  in  both  quarter 
sections.  A  little  over  6  rods  east  of  the 
north  and  south  half-mile  line  between  the 
quarter  sections  a  slough  starts  from  the 
north  bank  of  Beaver  Dam  Lake,  the  break 
in  the  bank  being  20  feet  wide  and  6  or  7  feet 
deep,  and  running  In  a  northwesterly  direc- 
tion into  another  lake,  varlotisly  called  Kln- 
neman  Lake,  Kincald  Lake,  and  Long  Lake. 
In  1868  Bdmond  Allcock,  together  with  his 
wife,  sons,  and  daughters,  conveyed  by  war- 
ranty deed  to  his  daughter  Luclnda  Martin, 
through  whom  Robert  B.  and  Margarette 
Anna  Kincald  claim  title,  the  whole  of  the  N. 
B.  V4i  and  she  immediately  took  possession  un- 
der her  deed.  At  the  time  of  this  conveyance 
Edmond  Allcock  was  the  owner  of  the  N.  W. 
%  of  the  section,  together  with  a  strip  of  land 
5  rods  wide  Immediately  east  of  the  north 
and  south  half-mile  line  between  the  quarter 
sections.  In  1870,  Allcock  conveyed  the  N. 
W.  %  to  Henry  Metcalf,  through  whom  Tyre 
S.  Vlckers  claims  title.  In  this  deed  to  Met- 
calf, Allcock  also  attempted  to  convey  the  6- 
rod  strip,  immediately  east  of  the  north  and 
south  half-mile  line  between  the  two  quarter 
sections,  which  two  years  before  he  had  con- 
veyed to  his  daughter  Luclnda  Martin.  James 
B.  Martin  acquired  the  rights  and  title  of  his 
mother,  Luclnda  Martin,  and  a  dispute  arose 
between  him  and  Metcalf  as  to  the  boundary 
line  between  the  two  quarter  sections.  The 
county  surveyor,  a  Mr.  Hancock,  was  employ- 
ed to  locate  the  line.  By  agreement  between 
the  parties  the  line  was  located  where  a  for- 
mer surveyor,  named  Johnson,  had  located  It, 
and  Metcalf  was  permitied  to  take  possession 
of  the  5-rod  strip.  A  stake  was  driven  at  the 
comer,  and  a  line  established  through  Beaver 
Lake  to  the  Ohio  river,  and  Metcalf  on  the 
west  and  Martin  on  the  east  for  a  number  of 
years  cultivated  to  this  line  as  thus  establish- 
ed. In  1884  appellee  Tyre  S.  Vlckers  pur- 
chased the  N.  W.  ^  of  Metcalf,  and  they  went 
to  the  north  line  and  measured  the  distance 
from  the  north  and  south  half-mile  line  east  5 
rods,  where  the  line  had  previously  been 
established  by  Metcalf  and  Martin.  In  1902 
the  land  was  resurveyed  by  William  Martin, 
and  the  line  In  dispute  again  located.  A  few 
years  before  the  last  survey  Vlckers  con- 
structed a  wire  fence  from  the  south  bank  of 
Beaver  Dam  Lake  south  to  the  Ohio  river, 
and  it  is  claimed  that  upon  the  land  being  re-, 
surveyed  by  Martin  It  was  found  that  thlgl^^ 
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fence  was  3.52  chains,  or  14  rods  and  2  links, 
east  of  the  south  half-mile  line  between  the 
two  quarter  sections,  thus  giving  Vlckers  9 
rods  and  2  links  more  land  than  had  previous- 
ly been  agreed  upon,  and  the  bill  for  parti- 
tion was  filed  for  the  purpose  of  ousting  him 
from  the  possession  of  this  strip. 

It  is  conceded  by  appellant  that  Vlckers 
is  entitled  to  the  strip  5  rods  wide  lying  im- 
mediately east  of  the  half-mile  line,  and 
the  question  for  determination  therefore  is 
whether  or  not  he  has  within  the  last  20 
years  moved  his  fence  east  9  rods  and  2 
links.  Appellee  acquired  title  to  the  one- 
fourth  interest  which  he  claims  in  the  strip 
in  dispute  by  virtue  of  a  deed  executed  to 
blm  by  bis  mother,  Margarette  Anna  Kin- 
cald,  Just  prior  to  the  filing  of  the  bllL  In 
the  case  of  Clayton  v.  Feig,  179  111.  541,  54 
N.  E.  149,  we  held  that  where  there  Is  a 
dispute  between  adjoining  owners  of  land 
as  to  the  true  boundary  line,  they  may  es- 
tablish it,  first  by  parol  agreement  and  pos- 
session in  pursuance  thereof,  and  the  line 
so  agreed  upon  will  be  binding  upon  them ; 
second,  an  agreement  may  be  implied  from 
the  unequivocal  acts  and  declarations  of  the 
parlies  and  acquiescence  for  a  considerable 
length  of  time;  third,  that  such  an  agree- 
ment, either  express  or  implied,  is  enforce- 
able both  at  law  a^d  in  equity,  whether  the 
period  of  limitation  has  run  or  not;  fourth, 
the  line  may  be  ascertained  by  way  of 
estoppel,  without  any  agreement,  when  the 
parties  have  had  undisputed  possession  in 
conformity  thereto  for  more  than  20  years. 
It  therefore  became  a  question  of  fact  as 
to  the  manner  in  which  this  boundary  line 
was  established,  if  at  all,  and  how  long  it  has 
continued  at  the  place  it  is  now  located. 

James  B.  Martin,  the  grantor  of  the  Kln- 
calds,  testified  that  a  dispute  arose  between 
hla  mother  and  Metcalf  after  the  survey  by 
Hancock,  and  they  agreed  to  let  the  old  line 
be  the  line  between  them;  that  after  the 
death  of  his  mother,  when  he  became  the 
owner  of  the  land,  William  Fritts  showed 
him  where  Johnson  had  located  the  line,  and 
that  he  (Fritts)  and  Metcalf  measured  6 
rods  east  from  the  corner,  and  It  brought 
them  in  line  with  the  old  turn  row ;  that  he 
and  Metcalf  then  and  there  agreed  that  this 
line,  which  tiey  staked  out  in  the  old  turn 
row,  should  be  the  boundary  line  between 
their  properties ;  that  he  knows  where  yi<dc- 
ers'  fence  is  now  located,  and  that  the  line 
which  he  and  Metcalf  agreed  upon  Is  6  or 
8  feet  east  of  Vlckers'  fence;  that  this  fence 
is  located  on  and  has  been  considered  the 
boundary  line  between  the  owners  from  1864 
to  the  present  time ;  and  that  all  of  the  own- 
ers from  1864  to  the  present  time  have  cul- 
tivated and  have  had  possession  on  their 


respective  sides  up  to  the  line  where  Viefc- 
ers'  fence  now  stands.  Appellee  Vlckers  tes- 
tified that  when  be  bought  the  farm  from 
Metcalf  they  went  to  the  northeast  corner 
of  the  N.  W.  ^,  where  Johnson  had  located 
the  comer,  and  cut  a  pole  16^  feet  long 
and  measured  off  6  rods,  and  It  brought 
them  to  this  fence,  or  a  little  over  the  fence, 
and  that  he  knew  this  boundary  to  have  been 
in  the  same  place  where  his  fence  Is  now  lo- 
cated for  6  years  before  he  bought  it,  and 
that  he  has  had  actual  possession,  under 
claim  of  title,  up  to  this  line  where  his  fence 
is  now  located  since  1884,  and  his  grantor, 
Metcalf,  had  possession  up  to  the  same  line 
5  years  prior  thereto^  Joe  Anderson,  who 
was  reared  on  the  farm  in  question,  testi- 
fied that  he  knew  this  to  be  the  boundary 
line  for  at  least  45  years;  that  be  bad 
never  lived  farther  than  6  miles  from  the 
premises,  and  he  had  been  on  the  same 
many  times  each  year;  that  the  line  indi- 
cated by  the  fence,  as  it  Is  now  located, 
has  been  considered  the  boundary  line  be- 
tween the  two  farms  by  the  respective 
owners  thereof  for  45  years.  David  Arnold 
testified  that  he  cultivated  this  land  some 
32  (X  33  years  ago,  and  knew  where  the 
fence  now  is,  and  could  see  no  difference 
between  the  location  where  it  now  is  and 
had  been  for  at  least  32  or  33  years;  that 
the  fence  formerly  on  the  line  was  a  worm 
or  rail  fence,  and  there  was  a  cottonwood 
tree  and  a  pecan  tree  right  along  on  the 
turning  row  in  the  line  of  the  fence;  and 
that  a  sycamore  stood  over  next  to  the  river 
along  the  same  line  where  the  fence  was. 
There  is  evidence  also  tending  to  show  that 
the  wire  fence  built  by  Vlckers  had  been 
nailed  to  these  cottonwood  and  pecan  trees, 
and  had  since  broken  loose  from  one  of  them. 
William  D.  Lynn  testified  that  be  had  known 
the  land  for  50  years,  and  the  fence  as 
now  located  on  the  old  turn  row  has  been 
the  boundary  line  between  the  premises. 
There  is  very  little,  if  any,  testimony  in 
In  the  record  disputing  the  foregoing  evi- 
dence as  to  the  location  of  the  fence  for 
the  time  stated  by  the  witnesses,  and  we 
are  of  the  opinion  that  the  preponderance 
of  the  evidence  satisfactorily  shows  that  the 
division  line  between  the  two  pieces  of  land 
was  established  by  the  respective  owners 
by  agreement,  that  it  has  been  accepted 
for  more  than  20  years  at  Its  present  loca- 
tion, and  any  right  which  appellant  or  his 
grantors  had  in  the  strip  in  dispute  has 
long  since  been  barred  by  the  statute  of 
limitations.  Therefor  the  decree  of  the  cir- 
cuit court  was  correct,  and  the  bill  for  par- 
tition was  properly  dismissed,  and  the  de- 
cree will  be  affirmed. 
.  Decree  affirmed. 
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SANBBRS  ▼.  SAXTON  et  aL 
(Court  ot  Appeals  of  New  York.   Oct  24, 1905^ 
STATsa— CAiionLi.ATioN  OT  Tax  D»bi>— When 
AcnoR  LiE3.  .  ,    ,     , 

In  an  action  by  an  owner  or  certain  land 
against  the  commissioner  of  the  land  ofBce  and 
the  comptroller  of  the  state  to  have- certain 
deeds  executed  to  the  state  by  the  comptroller 
of  the  state  on  sale  of  land  for  del'nquent 
taxes  declared  void,  the  state  is  a  necessary 
party,  and,  as  there  is  no  statute  anthorizing 
suit  against  the  state  for  such  purpose,  the 
action  cannot  be  maintained. 

Appeal  from  Stipreme  Court,  Appellate 
Dlylsion,  Second  Department 

Action  by  Jbahua  0.  Sanders  against 
Charles  T.  Saxton  and  others.  From  a  judg- 
ment of  the  Appellate  DIvieion  (85  N.  Y. 
Bupp.  762,  89  App.  DlT.  421),  affirming  a  ■judg- 
ment for  plalntlir  (73  N.  T.  Supp.  1095,  89 
App.  Div.  421),  defendants  appeal.    Reveraed. 

Julius  M.  Mayer,  Atty.  Gen.  (Horace  Mc- 
Gnlre,  on  the  brief),  for  appellants.  Robert 
Goeller,  for  respondent 

CULLEN,  C.  J.  The  action  was  brought 
by  the  plaintiff,  as  the  owner  in  fee  ?ind 
possessor  of  certain  lands  In  the  late  town 
of  New  Utrecht,  In  the  county  of  Kings 
(now  part  of  the  borough  of  Brooklyn,  In 
the  city  of  New  York),  against  the  defend- 
ants, except  the  defendant  Roberts,  as  com- 
missioners of  the  land  office  of  the  state  of 
New  York,  and  against  the  defendant  Rob- 
erts, as  comptroller  of  said  state,  to  have 
certain  deeds  executed  by  the  comptroller 
to  the  people  of  the  state  on  sales  of  said 
lands  for  unpaid  taxes  adjudged  Illegal 
and  void  and  the  record  of  the  same  in  the 
registrar's  office  to  be  so  niarked,.and..to  re- 
quire the  comptroller  to  cancel  and  vacate 
the  record  thereof  In  his  office.  Judgment 
was  granted  substantially  as  prayed  for  In 
the  complaint  and  that  Judgment  affirmed 
by  the  Appellate  Division,  from  which  affirm- 
ance an  appeal  has  been  taken  to  this  court 

At  the  threshold  of  the  examination  of 
tbls  appeal  there  Is  presented  to  us  the  ques- 
tion of  the  right  of  the  plaintiff  to  maintain 
an  action  of  the  character  specified, against 
the  defendants. as  officers  of  the. staite.  This 
question  was  raised  In  the  trial  court  by  a 
motion  made  at  the  opening  of  the  case  to 
dismiss  the  complaint  on  the  ground  that  It 
stated  no  cause  of  action  against  the  de- 
.fendants  an$  that  the  court  had  no  juris- 
diction of  the  subject-matter  of  the  suit  '.To 
the  denial  of  thai  motion  the  appellants  prop- 
erly excepted.  The  motion  being  made  on 
the  pleadings,  no  consideration  of  the  suffi- 
ciency of  the  evidence  Is  involved,  and  the 
exception  survives  the  tmanimous  affirmance 
by  the  Appellate  DItlsiOn.  We  think  the 
question  has  been  erroneously  decided  by 
the  courts  below,  that  the  action  was  not 
maintainable,  and  that  the  complaint  should 
hare  been  dismissed  on  the  defendants'  mo- 
tion. It  is  elementary  law  t^at  the  ^tate, 
75N.B.— 34  •,    .      . 


being  a  soyereign,  cannot  be  sued,  except 
with  its  own  consent  (Cohens  v.  Virginia,  6 
Wheat  264,  5  L.  Ed.  257;  Matter  of  Hoople, 
179  N.  Y.  308,  72  N.  B.  229),  subject  of 
course,  to  the  one  qualification,  found  in  the 
federal  Constitution,  that  an  action  may  be 
maintained  by  one  state  against  another 
state.  But  though  the  state  cannot  be  sub- 
jected to  hostile  litigation  at  the  instance  of 
the  individual,  that  Immunity  is  not  possess- 
ed by  Its  officers,  who  can  be  held  responsible 
for  illegal  trespasses  or  torts  on  the  rights 
of  an  individual,  even  though  they  .act  or 
assume  to  act  under  the  authority  and  pur- 
suant to  the  directions  of  the  state.  This 
principle  was  established  at  quite  an  early 
period  In  our  history  by  the  decision  of  the 
Supreme  (jourt  pf  the  United  States  in  Os- 
born  v.  Bank  of  United  States,  9  Wheat 
738,  6  L.  Ed.  204.  There  the  taxing  officers 
of  the  state  of  Ohio  threatened  to  collect  a 
tax  Imposed  by  the  state  on  a  bank  chartered 
by  the  United  States  and  had  already  seized 
part  of  the  specie  held  by  tbe  bank.  It  being 
determined  that  the  state  could  not  constitu- 
tionally Impose  the  tax  on  the  bank,  it  was 
further  held  that  the  officecs  of  the  state 
were  properly  restrained  from  collecting  the 
tax  and  compelled  to  restore  the  funds  they 
had  already  taken.  In  Davfs  v.  Gray,  16 
Wall,  203,  21.  L.  Ed.  447,  it  was  held  that  a 
state  officer  might  be  enjoined  from  executing 
a  state  law  in  conflict  with  the  federal  Con- 
.  stltuticm,  and  from  incumbering,  by  patents 
to  others,  lands  which  had  been  contracted 
to  a  railroad  company.  In  United  States  v. 
Lee,  106  U.  S.  196,  1  Sup.  Ct.  240,  27  L.  Ed. 
171,  i%  was  held  that  while  the  United  States 
could  not  be  sued  without  their  consent 
still  an  action  might  be  brought  In  ejectment 
to  recover  lands  in  the  poBscsston  pf  the  of- 
.  ficers  and  agents  of  the  United  States. 
These  cases  and  others  fully  support  the 
doctrine  that  the  officers  and  agents  of  the 
United  States  and  of  the  states  may  be  sued 
for  their  Illegal  acts  or  to  recover  property 
illegally  possessed  by -them,  -  despite  the  im- 
munity of  their  principal.  ,  , 
That  doctrine^  however,  does,  not  cover  ttw 
case  now  before  us.  .  The  defendants  are  not 
in  possession  of  the  platntlfTs  property,  nor 
have  they  been.  They  have  not  committed, 
nor  do  they  tiireaten  to  commit  any  trespass 
thereon,  or  an  other  Illegal  act  by  which  the 
.rights  of  the  plaintiff  may  be  jeopardized  or 
impaired.  The  action  Is  both  U  effect  and  in 
form  to  cancel  and  remove  the  deeds  to  the 
-people  of  the  state  of  New  .York,  as  clouds 
upon  the  plaintUTs  title.  The  grantee  in 
such  a  deed  is  plainly  a  necessary  party 
to  such  an  action,,  as  it  is  tibe  title  of  that 
.  grantee  that  is  to  be  passed  upon,  and  it  can- 
.not  be  adjudged: void  unless  he  is  brought  In 
court  Hq  one  would  ordinarily  think  of 
disputing  this  proposition.  Th9  only  reason 
-  for  omitting  to. make  the  state  a  party  in  this 
case  Is  that  It  cannot  be  made  a  party,  and 
for  that  reason, It  is  sought  tq  avold^he.Im- 
..    ,,,  ,       Jigilizedby  VjOUy  IC 
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munlty  that  the  state  possesses  by  making  Its 
officers  parties  In  Its  stead.  But  It  Is  also 
settled  by  the  decisions  o(  the  Supreme  Court 
that  "the  United  States  are  not  bound  by  a 
Judgment  to  which  they  are  not  parties,  and 
that  no  officer  of  the  government  can,  by  de- 
fending a  snit  against  private  persons,  con- 
clude the  United  States  by  the  Judgment" 
Carr  v.  United  States,  98  U.  S.  433,  25  li. 
Ed.  209;  United  States  v.  Lee,  supra.  Mow, 
as  the  only  object  and  purpose  of  a  suit  In 
equity  to  remove  a  cloud  on  the  title  to  prop- 
erty is  to  have  any  adverse  title  that  may  be 
asserted  under  such  cloud  passed  on  and  ad- 
Judged  void,  so  that  the  plaintiff  in  possession 
may  be  forever  afterwards  free  from  any 
danger  of  the  hostile  claim,  it  would  seem 
plain  that,  where  the  Judgment  in  an  action 
cannot  conclude  or  bind  a  party  claiming  un- 
der the  adverse  title,  the  action  must  fall. 
It  is  true  that  in  one  of  the  earlier,  cases 
(Davis  V.  Gray,  supra)  It  Is  said:  "Where 
the  state  is  concerned,  the  state  should  be 
made  a  party.  If  it  could  be  done.  That  it 
cannot  be  done  Is  a  sufficient  reason  for  the 
omission  to  do  It,  and  the  court  may  proceed 
to  decree  against  the  officers  of  the  state  In 
all  respects  as  If  the  same  were  a  party  to  the 
record."  If  these  remarks  are  to  be  con- 
strued apart  from  the  context  of  the  opinion 
In  which  they  are  found,  the  proposition 
stated  therein  Is  far  too  broad,  as  It  would 
entirely  abrogate  the  Immunity  from  suit 
which  all  the  authorities  concede  the  state 
possesses.  But  that  the  court  intended  to  lay 
down  no  such  rule  is  apparent  from  its  subse- 
quent decision  In  Louisiana  v.  Jumel,  107  U. 
S.  711,  2  Sup.  Ot.  128,  27  L.  Ed.  448.  In  that 
case  the  state  passed  a  statute  compromis- 
ing the  claims  of  its  bondholders  by  the 
issue  of  a  new  consolidated  bond  in  substitu- 
tion of  its  former  debt,  and  declaring  that  the 
statute  should  be  deemed  a  contract  between 
the  state  and  Its  bondholders.  Subsequently, 
by  an  amendment  to  the  state  Cionstltution, 
the  amount  authorized  to  be  raised  by  taxa- 
tion of  property  within  the  state  was  limited 
and  the  interest  on  the  consolidated  bonds 
reduced.  The  holders  of  the  consolidated 
bonds  presented  their  coupons  for  payment, 
which  was  refused,  and  thereupon  brought 
an  action  in  equity  to  restrain  the  state  offi- 
cers from  applying  the  proceeds  of  the  state 
taxes  to  other  purposes  than  the  payment  of 
said  <ioupons.  The  court  held  that  the  stat- 
ute under  which  the  bonds  were  Issued  con- 
stituted a  contract  between  the  state  and  the 
holders  of  the  bonds  within  the  protection  of 
the  federal  Constitution.  But  it  further  held 
that  in  reality  the  suit  was  a  suit  against 
the  state  itself,  and  therefore  could  not  be 
maintained.  In  the  prevailing  opinion  there 
is  an  exhaustive  review  of  all  the  earlier  de- 
cisions of  the  subject.  It  is  shown  that  in 
the  Osborn,  the  Davis,  and  the  Lee  Cases  the 
actions  were  to  restrain  the  commission  of 
unlawful  acts  by  the  state  or  government 
officers  for  which  the  command  of  their  prin- 
cipal afforded  no  Justiflcation,  or  to  recover 


possession  of  property  held  equally  without 
warrant  of  right  The  distinction  between 
those  cases  and  the  one  then  before  the  oonrt 
Is  clearly  pointed  out  In  that  In  the  latter 
case  the  moneys  sought  to  be  reached  were 
the  moneys  of  the  state,  in  the  state  treasury. 
Impressed  with  no  trusts,  and  the  relation 
existing  between  the  state  and  the  bond- 
holder was  merely  that  of  debtor  and  credit- 
or. AccMdlngly  it  was  held  that  such  an 
action  was  essentially  one  against  the  state 
Itself  and  therefore  could  not  be  maintained. 

The  same  principle  governs  the  case  now 
before  us.  The  title  now  sought  to  be  ad- 
Judged  void  is  the  title  of  the  people  of  the 
state,  the  defense  of  which  has  not  been  com- 
mitted to  an  officer  by  whose  appearance. the 
state  could  be  concluded.  Nor  is  the  decision 
In  Louisiana  v.  Jumel  limited  or  qualified  by 
the  subsequent  decision  In  Rolston  t.  Mis- 
souri Fund  Commissioners,  120  U.  S.  390,  7 
Sup.  Ct  599,  30  L.  Ed.  721.  The  distinction 
between  the  two  cases  Is  stated  in  a  few 
sentences  In  the  opinion  in  the  later  case: 
"But  this  case  Is  entirely  different  from  that 
[Jumel  Case].  There  the  effort  was  to  com- 
pel a  state  officer  to  do  what  a  state  pro- 
hibited him  from  doing.  Here  the  suit  Is  to 
get  a  state  officer  to  do  what  the  state  re- 
quires of  him."  The  property  rights  of  the 
plaintiff  are  not  infringed  by  this  decision. 
He  is  in  possession  of  the  land.  If  any  one 
should  assume  to  enter  upon  It  by  ousting  him 
from  possession,  he  might  defend  that  posses- 
sion not  only  physically,  but  by  actions  In  tlie 
courts,  and,  if  the  titie  of  the  state  is  invalid, 
successfully  in  the  courts.  Even  in  the  case 
of  a  deed  to  an  Individual  purchaser  on  a 
tax  sale,  we  have  held  that  the  Legislature 
may  restrict  or  abolish  the  right  of  the  owner 
of  the.  land  to  relief  In  equity  against  the 
deed  as  a  cloud  on  his  title,  since  such  owner, 
if  in  possession,  may  maintain  his  possession, 
and,  if  out  of  possession,  may  recover  It  by 
ejectment  Loomis  v.  City  of  Little  Falls, 
176  N.  T.  31,  68  N.  B.  105.  As  we  have  not 
been  referred  to  any  statute  authorizing  a 
suit  against  the  state  for  the  matter  set  forth 
in  the  complaint,  we  are  of  opinion  that  the 
action  cannot  be  maintained. 

The  Judgment  of  the  Appellate  Division 
and  that  of  the  Special  Term  should  be  re- 
versed, and  the  complaint  dismissed,  with 
costs  In  all  the  courts. 

GRAY,  O'BRIEN,  BARTLHTT,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  concur. 

Judgment  reversed,  etc. 


<18£  N.  Y.  468) 

In  re  DAVIS'  WILL. 

(Court  of  Appeals  of  New  York.    Oct  17, 1905.) 

1.  WltLS— PaOBATB— Intebvkntiok   bt   Pok- 
EION  Adkiristbatob. 

Under  Code  Civ.  Proc  S  2617,  the  admin- 
istrator of  a  deceased  resident  of  this  state, 
appointed  to  represent  the  estate  of  decedent 
as  one  of  the  heirs  at  law  in  a  foreign  stats 
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of  a  deceased  resident  of  that  state,  Is  a  proper 
party  in  a  proceeding  in  New  York  for  the 
probate  of  an  alleged  will  of  the  deceased 
resident  of  the  state,  and  entitled  to  intervene 
for  the  purpose  of  opposing  the  probate  of  such 
will. 
2.  Same. 

Where,  on  the  probate  of  a  will,  all  the 
facta  required  by  Code  Civ.  Proc.  §  2623,  have 
been  established,  it  is  no  ground  for  defeating 
the  probate  that  the  sole  devisee,  legatee,  and 
executrix  named  therein  had  died  before  the 
testatrix. 

Appeal  from  Supreme  CJourt,  Appellate  Di- 
vision, Third  Department. 

In  the  matter  of  the  will  of  Jane  Davis. 
From  an  order  of  the  Appellate  Division 
(98  N.  Y.  Supp.  1004,  105  App.  Dlv.  221), 
affirming  a  decree  (92  N.  Y.  Supp.  968)  ad- 
mitting to  probate  the  will  of  Jane  Davis, 
Robert  D.  Chittenden  and  others  appeal;  and 
from  an  order  affirming  an  order  permitting 
the  administrators  of  the  Intestate  appointed 
In  another  state  to  Intervene,  George  W. 
French  and  others  appeal.    Affirmed. 

See  94  N.  Y.  Supp.  1143. 

Jane  Davis,  a  resident  of  Galway,  in  the 
county  of  Saratoga,  died  on  the  19th  of 
September,  1904.  leaving  a  last  will  and  testa- 
ment by  which  she  devised  and  bequeathed 
all  her  property,  both  real  and  personal,  to 
her  sister,  Delia  C.  Davis,  whom  she  also 
appointed  sole  executrix.  The  only  other 
provision  of  the  will  was  a  clause  revoking 
all  former  wills  by  her  made.  At  the  time  of 
ber  death  the  testatrix  was  an  heir  at  law 
and  one  of  the  next  of  kin  of  Samnel  Davis, 
who  had  recently  died  a  resident  of  San 
Francisco,  Cal.,  and  whose  estate,  of  not  less 
tban  $2,000,000,  was  then  imder  administra- 
tion In  that  state.  When  the  will  was  pre- 
sented for  probate  to  the  surrogate  of  Sara- 
toga county,  Robert  D.  Chittenden,  the  public 
administrator  of  Fresno  county,  Cal.,  applied 
for  permission  to  Intervene  and  be  made  a 
party  to  the  proceeding,  upon  the  ground  that 
on  the  3d  of  October,  1904,  he  bad  been 
ai>polnted  administrator  of  the  goods,  chat- 
tels, and  credits  of  Jane  Davis  In  the  county 
of  Fresno,  and  thathe  had  entered  an  appear- 
ance In  the  settlement  of  the  estate  of  said 
Samuel  Davis.  The  application,  although 
opposed,  was  granted,  and  thereupon  said  ad- 
ministrator filed  objections  to  the  probate  of 
the  will,  upon  the  ground,  among  others,  that 
as  DeUa  C.  Davis,  the  sole  devisee,  legatee, 
and  executrix  therein  named,  had  died  two 
years  before  the  testatrix,  the  will  passed  no 
property  and  was  ineffectual  for  any  purposa 
Probate  was  made,  however,  and  an  appeal 
was  taken  to  the  Appellate  Division  by  the 
proponents  of  the  will  from  the  order  per- 
mitting the  administrator  to  intervene,  and 
by  the  administrator  from  the  decree  of  pro- 
bate. Both  the  order  and  the  decree  were 
unanimously  affirmed,  and  the  unsuccessful 
parties  appealed  to  this  court  The  Appellate 
Division  allowed  the  appeal  from  said  order, 
and  certified  the  following  question  for  deter- 
mination:   "Should  an  administrator  ^f  the 


estate  of  a  deceased  person,  appointed  by  a 
foreign  state,  under  a  claim  that  the  decedent 
died  Intestate,  be  allowed  to  Intervene  in  a 
proceeding  for  the  probate  of  the  alleged  last 
will  and  testament  of  the  said  decedent  pend- 
ing In  the  courts  of  this  state,  and  to  oppose 
such  probate?' 

Blias  H.  Peters  and  John  H.  Burke,  for 
Bobert  D.  CSilttenden.  John  L.  Henning  and 
Irving  W,  Wlswall,  for  Thomas  M.  Dnngan. 
Edgar  T.  Brackett,  Hiram  C.  Todd,  and  Hal- 
stead  H.  Frost,  Jr.,  for  George  W.  French 
et  aL 

VANN,  J.  (after  stating  the  facts).  The 
able  opinion  below  leaves  little  for  us  to  say, 
and  our  only  reason  for  saying  anything  Is 
that  the  novelty  of  the  questions .  presented 
may  make  a  brief  expression  of  our  views 
useful  to  the  profession. 

1.  The  right  of  the  surrogate  to  make  the 
order  of  intervention  depends  upon  the  Code 
of  Civil  Procedure,  which,  after  naming  the 
persons  who  must  be  cited  upon  a  petition 
for  the  probate  of  a  will,  provides  as  follows: 
"Any  person,  although  \.ot  cited,  who  Is 
named  as  a  devisee  or  legatee  In  the  will  pro- 
poimded,  or  as  executor,  trustee,  devisee  or 
legatee  In  any  other  paper  purporting  to  bo 
a  will  of  the  decedent,  or  who  Is  otherwise 
interested  in  sustaining  or  defeating  the  will, 
may  appear,  and,  at  his  election,  support  or 
oppose  the  application.  A  person  so  appear- 
ing becomes  a  party  to  the  special  proceeding. 
But  this  section  does  not  affect  a  right  or  in- 
terest of  such  a  person  unless  he  so  becomes 
a  party.  And  In  case  the  will  propounded  for 
probate  is  opposed,  due  and  timely  notice  of 
the  hearing  of  the  objections  to  the  will  shall 
be  given,  in  such  manner  as  the  surrogate 
shall  direct,  to  all  persons  in  being,  who 
would  take  any  interest  in  any  property  under 
the  provisions  of  the  will,  and  to  the  executor 
or  executors,  trustee  or  trustees  named  there- 
in, if  any,  who  have  not  appeared  in  the  pro- 
ceeding, and  any  decree  in  the  proceeding  shall 
not  affect  the  right  or  Interest  of  any  such 
person  unless  he  shall  be  so  notified."  Code 
Civ.  Proc.  8  2617.  The  statute,  in  authori- 
zing a  person  "who  is  otherwise  interested  in 
sustaining  or  defeating  the  will"  to  appear 
and  at  his  election  to  support  or  oppose  its 
probate,  means  only  a  person  who  has  a 
pecuniary  Interest  to  protect,  either  as  an 
Individual  or  in  a  representative  capacity. 
An  interest  resting  on  sentiment  or  sympathy, 
or  on  any  basis  other  than  the  gain  or  loss  of 
money  or  Its  equivalent,  is  not  sufficient;  but 
any  one  who  would  be  deprived  of  property 
in  the  broad  sense  of  the  word,  or  who  would 
become  entitled  to  property  by  the  probate 
of  a  will,  is  authorized  to  appear  and  be 
heard  upon  the  subject  Conflict  of  juris- 
diction and  delay  In  administration  may  thus 
be  avoided.  This  accords  with  the  general 
rule  that  every  one  may  ask  to  be  heard 
before  a  decree  Is  made  which  may  affect 
bis  rights,  even  if  It  does  not  finally  detef-^ 
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mine  them.  Necessary  parties  mast  be 
brought  In,  and  proper  parties  may  be,  upon 
applying  In  due  form  and  season.  The  sec- 
tion Is  new,  and  In  some  respects  formulates, 
but  In  others  amplifies,  the  practice  existing 
before  the  Code.  Foster  v.  Foster,  7  Paige, 
48;  Matter  of  Greeley,  15  Abb.  Pr.  (N.  S.) 
383;  Estate  of  Bunco,  6  Dem.  Sur.  278; 
Dayton  on  Surrogates,  168;  WllMams  on 
Executors,  *29o. 

As  was  said  by  the  learned  surrogate 
In  his  opinion,  "the  right  to  administer  the 
estate  Is  a  sufficient  Interest  In  this  state 
to  entitle  the  person  in  whom  It  Is  vested 
to  contest  the  probate  of  a  wilL"  The  ad- 
ministrator In  California  was  authorized  by 
a  decree  of  the  proper  court  in  that  state 
to  take  possession  of  the  assets  of  the  de- 
ceased in  his  county,  to  convert  them  tnto 
money,  and  to  distribute  the  proceeds  ac- 
cording to  law.  That  decree  was  granted 
before  any  application  had  been  made  to 
prove  the  will.  The  assets  were  of  great 
value,  and  the  administrator  had  a  personal 
interest  to  the  extent  of  his  fees  for  serv- 
ices already  rendered,  abd  a  much  more 
Important  interest  as  the  representative  of 
others;  for.  If  there  was  no  will,  be  had 
exclusive  jurisdiction  and  control  of  all  the 
personal  property  of  the  decedent  ■  In  the 
county  of  Fresno,  Cal.,  for  the  purpose  of 
administration.  He  represented  the  benefi- 
ciaries, who  were  the  substantial  owners  of 
the  property.  Probate  of  a  will,  however, 
would  deprive  him  of  power  to  administer 
and  leave  the  validity  of  all  his  acts  before 
he  heard  that  there  was  a  will  open  to 
question.  He  had  an  Interest  to  protect  and 
the  right  to  become  a  party  to  the  proceed- 
ing, so  as  to  see  that  tio  paper  purporting 
to  be  a  will  of  the  decedent  was  admitted 
to  probate  unless  It  was  genuine  and  ex- 
ecuted by  a  competent  person  according  to 
law.  The  practice  in  this  state,  so  far  as 
it  has  been  established,  is  in  accord  with 
these  views.  Thus  Intervention  has  been 
allowed  by  a  legatee  under  a  prior  will, 
although  he  was  neither  an  heir  at  law 
nor  next  of  kin  of  the  testator  (Turhune 
V.  Brookfleld,  1  Bedf.  Sur.  220) ;  by  the  ex- 
ecutors under  a  prior  will,  even  when  the 
parties  beneficially  interested  had  released 
their  Interest  (Matter  of  Greeley,  15  Abb. 
Prac.  [N.  S.]  893) ;  by  a  public  administra- 
tor when  the  decedent  left  no  known  next 
of  kin,  and  by  the  Attorney  General  when 
be  left  no  known  heir  at  law  (Qombault 
V.  Public  Administrator,  4  Bradf.  Sur.  226)  ; 
and  by  a  Judgment  creditor  of  a  devisee 
under  a  will,  when  there  was  a  purported 
codicil  which  took  away  the  devise  (Matter 
of  Coryell,  4  App.  Div.  429,  89  N.  T.  Supp. 
508).  In  Matter  of  Brown,  47  Hun,  360, 
It  was  held  that  the  receiver  of  the  prop- 
erty of  a  judgment  debtor  could  not  contest 
the  probate  of  the  will  of  the  wife  of  the 
debtor,  although,  If  probate  should  be  de- 
nied, the  debtor  would  come  Into  property 


enough  to  pay  his  debts ;  but  Judge  Landon, 
in  commenting  on  this  case  in  Matter  of 
Coryell,  supra,  pointedly  said:  "The  dif- 
ference between  compelling  a  debtor  to  ac- 
quire property  enough  to  satisfy  his  credit- 
ors, and  disabling  the  creditor  to  protect 
the  lien  which  he  has  already  acquired  upon 
his  debtor's  property,  is  apparent"  We  think 
that  the  order  permitting  the  administratis 
to  Intervenis  was  properly  made. 

2.  Upon  the  trial  before  the  surrogate  the 
only  ground  relied  upon  to  defeat  probate 
of  the  will  was  the  fact  that  the  sole  dev- 
isee, legatee,  and  executrix  named  therein 
had  died  before  the  testatrix.  The  surro- 
gate was  not  asked  to  construe  the  will 
or  to  pass  upon  its  effect,  but  to  adjudge  that 
it  was  not  a.  will.  It  was  not  claimed  that 
the  Instrument  presented  for  probate  was 
not  a  will  in  form  or  that  ^it  was  InvaUd 
upon  its  face.  The  sole  claim  was  that  upon 
proof  of  an  extrinsic  fact  it  became  appar- 
ent that  the  will  was  not  effective  to  pass 
property  or  to  appoint  an  executor,  although 
It  was  effective  as  a  revocation  of  all  former 
wills.  The  Code  provides  that  "before  ad- 
mitting a  will  to  probate,  the  surrogate 
must  Inquire  particularly  into  all  the  facts 
and  circumstances,  and  must  be  satisfied 
with  the  genuineness  of  the  will,  and  the 
validity  of  its  execution."  Code  Civ.  Proc 
i  2622.  The  old  statute  provided  that  the 
sun-ogate  should  be  satisfied  with  the  "gest- 
ulneness  and  validity"  of  the  will,  and  the 
limitation  in  the  present  statute  is  signifi- 
cant Laws  1837,  p.  527,  c.  460,  §  17.  The 
Code  further  provides  that:  "If  it  appears 
to  the  surrogate  that  the  will  was  duly 
executed,  and  that  the  testator,  at  the  time 
of  executing  it  was  In  all  respects  competent 
to  make  a  will,  and  not  under  restraint 
it  must  be  admitted  to  probate,  as  a  will 
valid  to  pass  real  property,  or  personal 
property,  or  both,  as  the  surrogate  deter- 
mines, and  the  petition  and  citation  require, 
and  must  be  recorded  accordingly."  Code 
Civ.  Proa  S  2623.  All  these  facts  were  duly 
proved  and  not  one  of  fbem  was  contested, 
The  surrogate,  therefore,  had  no  discretion 
but  was  required  to  admit  the  will  to  pro- 
bate. The  next  section  provides  that:  "If 
a  party  expressly  puts  In  issue,  before  the 
surrogate,  the  validity,  construction,  or  ef- 
fect of  any  disposition  of  personal  property, 
contained  in  the  will  of  a  resident  of  the 
state,  executed  within  tibe  state,  the  surro- 
gate must  determine  the  question,  upon  ren- 
dering a  decree;  unless  the  decree  refuses 
to  admit  the  will  to  probate,  by  reason  of 
a  failure  to  prove  any  of  the  matters  speci- 
fied In  the  last  section."  Id.  }  2624.  It 
follows  by  reasonable  implication  fronl  this 
Section  that  the  surrogate  had  no  power  to 
refuse  to  admit  the  will  to  probate,  unless 
there  was  a  failure  to  prove  one  or  more 
of  the  matters  specified  in  section  2623. 
The  statute  contemplates  that  unless  the 
will  Is  admitted  to  probate,   there  is  no 
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power  to  construe  It  Probate  logically  pre- 
cedes codBtrttctlon,  for  otherwise  there  is 
&o  will  to  construe. 

There  is  no  authority  to  construe  the  will 
for  the  purpose  of  defeating  probate,  al- 
though It  may  be  examined  to  discover  Its 
bearing  upon  questions  relating  to  its  ex- 
ecutlon,  the  capacity  of  the  testator,  and 
the  like.  Were  the  nde  otherwise,  singular 
results  might  follow.  If  the  only  disposing 
dause  of  a  will  should  doTise  and  bequeath 
all  the  property  of  the  testator  to  a  trustee 
for  100  years,  the  surrogate  could  not  re- 
fuse to  admit  it  to  probate  because  the 
sift  was  void  under  our  statutes,  although 
It  would  be  apparent  upon  the  face  of  the 
Instrument.  It  would  be  his  duty  to  admit 
the  will  to  probate  upon  due  proof  of  the 
statutory  requirements,  and,  if  asked  to  con- 
strue It,  to  pass  upon  the  validity  of  the 
gtft  afterward.  We  have  a  statute  which 
provides  that  a  devise  to  a  child  shall  not 
lapses  even  If  the  devisee  dies  before  the 
testator,  provided  he  leaves  a  descendant 
who  survives,  the  testator,  and  that  such  a 
devise  shall  vest  In  the  surviving  descendant 
the  same  as  If  the  "devisee  had  survived 
tlie  testator  and  had  died  Intestate."  2  Rev. 
8t  (1st  Ed.)  p.  66,  pt  2,  c.  6,  tit  1,  S  62. 
Upon  the  trial  of  a  proceeding  to  prove  a 
will  the  surrogate  could  not  try  the  ques- 
tion of  fact  as  to  who  died  first  which 
might  arise  under  this  statute,  even  if  the 
-validity  of  the  only  gift  in  the  will  depended 
'Wholly  upon  it  The  same  would  be  true 
of  an  Issue  as  to  marriage  or  divorce,  where 
the  status  of  marriage  determined  the  ef- 
fect of  the  only  devise  or  bequest.  Such 
Issues  are  Immaterial  in  a  proceeding  to 
prove  a  will,  and  there  is  nothing  In  the 
statute,  wUcb  Is  the  exclusive  source  of  the 
4Surrogate's  authority,  to  show  that  the  Leg- 
islature Intended  to  clothe  him  with  power 
to  decide  them.  We  agree  with  the  learned 
Appellate  Division  that  "the  true  rule  of 
law  Is  that  when  a  paper,  unrevoked,  testa- 
mentary In  character,  purporting  on  Its  face 
to  devise  or  bequeath  real  or  personal  prop- 
erty, executed  according  to  ttie  formalltieB 
of  the  statute  by  a  person  of  proper  age 
and  qualifications  and  shown  satisfactorily 
to  be  of  sound  mind  and  not  under  re- 
straint Is  presented  to  a  Surrogate's  Court 
for  probate,  such  court  has  no  authority, 
upon  the  question  of  Its  admission  to  pro- 
bate, to  Inquire  whether  the  provisions  of 
the  paper  are  ineffectual  to  pass  title  be- 
cause the  sole  beneficiary  and  executor  is 
dead  and  the  devise  or  bequest  has  thereby 
lapsed,  or  because  the  provisions  of  the 
instrument  are  InefFectual  to  pass  title  to 
the  person  named.  Any  other  rule  would 
lead  to  confusion  and  to  the  introduction 
of  false  issues   In  the  probate  of  wills." 

The  order  appealed  from  should  be  af- 
firmed, with  costs  payable  out  of  the  estate, 
and  the  question  certified  answered  In  the 
afllrmatlve.    The  decree  appealed  from  should 


be  afilrmed,  with  costs  payable  by  the  pdb^ 
lie  administrator  personally. 

CULLEN,  0.  J.,  and  GKAY,  BARTLHTT, 
HAIGHT,  and  WERNER,  33.,  concur.  O'BRI- 
EN, J.,  absent 

Order  aftrmed. 


(182  N.  Y.  48») 

In  re  IjONG  BBAOH  LAND  CO. 

(Court  of  Appeals  of  New  Xork.    Oct  24, 1905.) 

Taxation— Review  of  Assbssuent— Stcfttla- 
TIOK— Vaudity. 
In  certiorari  to  review  an  assessment  of 
land  claimed  to  be  held  under  leases,  the  parties 
entered  into  a  stipulation  that,  if  the  court 
should  hold  that  the  owner  was  not  entitled  to 
immediate  possession,  the  assessment  should  be 
reduced  to  a  specified  sum.  Held,  that  the  court 
properly  refused  to  pass  on  the  question  of  the 
validil7  of  the  leases  in  such  a  proceeding,  so 
that  the  stipulation  should  be  disregarded,  and 
the  court  should  ascertain  the  fajr  value  of  the 
land  on  which  the  owner  is  taxable,  notwith- 
standing the  leases. 

Appeal  from  Supreme  Court  Appellate 
Division,  Second  Department 

Application  of  the  Long  Bea<A  Land  Com- 
pany for  writ  of  certiorari  to  William  H.  S. 
Smith  and  others,  assessors  of  the  town  of 
Hempstead.  SVom  an  order  of  the  Appellate 
Division,  affirming  an  order  of  the  Special 
Term  reducing  an  assessment  defendants  ap- 
peal.   Reversed. 

The  relator,  the  Long  Beach  Land  (Com- 
pany, is  the  owner  of  a  large  tract  of  beach 
land  situated  in  the  town  of  Hempstead, 
Long  Island.  This  land  formerly  belonged 
to  that  town,  which  conveyed  it  to  the  re- 
lator in  1900,  and  In  1904  the  land  and  build- 
ings were  assessed  at  $200,000  by  the  local 
board  of  assessors.  The  relator  complains 
of  this  valuation  as  excessive,  and  has 
brought  this  proceeding  to  obtain  a  reduction 
thereof.  It  api)earB  from  the  relator's  peti- 
tion that  in  the  year  1880  certain  persons, 
who  claimed  to  act  for  the  town  of  Hemp- 
stead, executed  two  leases,  demising  the  land 
In  question  to  one  Thomas  R.  Sharp  for  the 
period  of  60  years,  at  an  annual  rental  re- 
served In  one  lease  of  $300  and  In  the  other 
of  $700.  A  corporation  known  as  the  "Long 
Beach  Association"  subsequently  acquired 
the  rights  of  the  said  Sharp  in  these  leases. 
The  lessee,  or  his  assigns;  erected  buildings 
on  the  land;  but  there  is  nothing  in  the  leases 
which  gives  them  the  right  to  remove  such 
buIldlngB  at  the  end  of  the  term.  The  re- 
lator claims  that  by  reason  of  these  leases 
It  can  have  no  actual  possession  of  this  land 
until  the  expiration  of  such  leases  in  1930, 
and  that  its  income  therefrom  is  confined  to 
the  rents  reserved,  amounting  to  $500.  The 
board  of  assessors  In  their  return  to  the 
writ  alleged  that  the  lands  'were  worth 
$200,000  and  that  they  regard  that  sum  as  a 
fair  valuation.  They  alleged  that  the  leases 
above  mentioned  were  void;  "that  the  town 
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bad  never  'made  long  leases  of  all  of  said 
lands  to  Thomas  R.  Sbarp,'  aa  alleged  In  re- 
lator's petition,  bnt,  Instead,  that  such  alleg- 
ed leases  were  made  and  delivered  by  the 
members  of  the  town  board  of  said  town  of 
Hempstead  without  authorization  of  the  In- 
habitants of  the  town  and  In  violation  of  law; 
that  the  said  alleged  leases  were  mere  paper, 
writings  signed  by  Individual  officials^  and 
of  no  legal  force  or  efCect;  and  that,  they  be- 
ing null  and  void,  the  relator  has  the  right 
to  the  present  use  and  enjoyment  of  the  said 
property."  The  return  also  contains  the  fol- 
lowing stipulation:  "Defendants  further  say 
that,  should  it  be  decided  by  the  court  that 
the  petitioner  has  not  now  and  Is  not  entitled 
to  possession  and  use  of  the  premises  so  as- 
sessed, they  would  regard  the  sum  of  $200,000 
as  too  high  a  valuation  to  be  put  on  the  lands. 
If  so  decided  by  the  court,  they  will  not  put 
the  petitioner  to  the  trouble  of  ottering  proof 
of  value,  but  will  consent  to  the  entry  of  an 
order -fixing  the  value  at  $50,000."  The  par- 
ties have  also  entered  Into  the  following  stip- 
ulation: "That  the  lands  referred  to  in  the 
petition  and  return  are  a  part  of  the  com- 
mon lands  which  were  of  the  town  of  Hemp- 
stead, granted  by  the  Dongan  patent  and 
previous  patents;  that  the  alleged  leases,  re- 
ferred to  as  granted  by  members  of  the  town 
board,  were  never  submitted'  to  the  people 
of  the  town  at  a  town  meeting  after  they 
were  given;  neither  was  the  proposition  to 
lease  submitted  before  they  were  given." 
At  Special  Term  the  assessment  was  reduced 
to  $50,000,  and  its  decision  thereon  has  been 
affirmed  by  the  Appellate  Division. 

George  Wallace,  for  appellants.  James 
W.  Treadwell  and  Fred  Ingraham,  for  re- 
spondent. 

WERNER,  J.  (after  stating  the  facts). 
Both  parties  concede,  and  the  courts  below 
have  held,  that  the  validity  of  the  so-called 
leases  to  Sharp  cannot  be  passed  upon  in 
this  proceeding.  It  is  obvious,  however,  that 
these  leases  have  been  considered  and  their 
validity  assumed  by  the  courts  below  In  re- 
ducing the  assessment.  In  the  absence  of 
other  evidence,  effect  has  been  given  to  the 
stipulation  contained  in  the  return  of  the 
assessors  to  the  effect  that.  If  it  should  be 
decided  by  the  court  that  the  relator  "has 
not  now  and  is  nqt  entitled  to  possession  and 
use  of  the  premises,  they  would  regard  the 
sum  of  $200,000  as  too  high  a  valuation  to  be 
put  upon  the  lands,"  and  would  consent  that 
the  value  be  fixed  at  $50,000.  We  thinly  this 
stipulation  should  have  been  disregarded. 
The  court  should  have  proceeded,  by  refer- 
ence or  otherwise,  to  ascertain  the  fair  value 
of  the  land.  In  their  return  the  assessoris 
stated  that  they  regarded  the  sum  of  $200,- 
000  to  be  the  fair  value  of  the  lands.  They 
denied  the  validity  of  the  leases,  and  their 
stipulation  relating  to  the  reduction  of  the 
assessment  was  qualified  by  the  condition. 


if  the  court  should  decide  that  the  relator 
was  not  entitled  to  the  possession  of  tbe 
land,  in  which  event  they  regarded  the  snm 
of  $200,000  as  too  high  a  value  and  would 
consent  to  Its  being  fixed  at  $50,000.  Since 
the  court  properly  decided  that  It  had  no 
power  In  this  proceeding  to  determine  tbe 
validity  of  the.  leases,  tbe  occasion  and  pur- 
pose of  the  stipulation  failed.  It  was  limit- 
ed by  its  terms  to  an  event  that  has  never 
occurred.  When  tbe  comrt  refused  to  pass 
upon  the  validity  of  the  leases,  tbe  stipula- 
tion was  no  longer  of  any  force.  It  is  evi- 
dent that  the  assessors  did  not  regard  tbe 
leases  as  valid,  and  they  so  stated  In  their 
return.  They  regarded  the  relator  as  en- 
titled to  the  immediate  possession  of  the 
premises,  and  upon  that  basis  fixed  the  fair 
value  thereof  at  $200,000.  It  was  only  In 
the  event  that  tbe  court  should  hold  the 
contrary  that  they  consented  to  a  redaction 
to  $50,000.  It  appears  that  since  this  appli- 
cation was  made  the  Appellate  Division  has 
affirmed  a  decision  of  the  County  Court  made 
in  a  proceeding  to  apportion  the  taxes  for 
the  previous  year  (190S)  between  the  ownor 
and  the  tenant,  the  Long  Beach  Association, 
wherein  apportionment  was  denied.  In  that 
proceeding  It  was  held  that  the  relator  here 
was  the  rightful  owner  of  the  buildings  upon 
the  premises  (Matter  of  Long  Beach  Land 
Co.,  101  App.  Div.  159,  91  N.  Y.  Supp.  503), 
and,  while  that  decision  was  rendered  after 
the  assessment  in  question  was  made  and  la 
not  controlling  here,  it  throws  a  strong  side 
light  upon  the  sttpttlation  relied  upon  by  tbe 
relator  and  explains  the  purpose  for  which 
it  was  made. 

The  learned  counsel  for  the  relator  far- 
ther contends  that  the  deed  from  the  town 
to  the  relator  conveyed  nothing  to  the  latter 
except-  the  reversionary  interest  remaining 
after  the  expiration  of  the  leases,  together 
with  the  rents  reserved,  and  therefore  tbe 
assessment  is  excessive.  The  answer  to  that 
contention  Is  that  the  relator  was  the  owner 
of  the  land  and  as  such  owner  was  subject 
to  be  taxed  upon  the  basis  of  the  fair  value 
thereof,  notwithstanding  the  existence  of 
tbe  leases.  This  situation  is  not  changed 
by  section  8  of  the  tax  law  (Laws  1886,  p. 
800,  c.  908),  which  provides  that  rents  re- 
served in  leases  for  a  term  of  more  than  21 
years  shall  be  taxable  to  the  person  entitled 
to  receive  the  same  as  personal  property. 
This  statute  was  originally  enacted  to  reme- 
dy some  of  the  conditions  which  were  creat- 
ed by  the  old  manorial  or  Van  Rensselaer 
leases,  and  which  gave  rise  to  the  antl-r«it 
war,  as  it  was  called.  Laws  1846,  p.  466, 
c  327;  City  of  Buttalo  v.  Le  Couteulx.  15  N. 
Y.  451.  Shortly  after  its  enactment  this 
statute  was  construed  by  the  Supreme  Court, 
and  it  was  stated  that  it  might  In  some 
cases  result  in  doable  taxation,  but  the  ne- 
cessity and  expediency  of  the  tax  was  to  be 
judged  by  tbe  Legislature.  ■  Liylngston  t. 
Digitized  by  VjOOQ  l^ 
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Hollenbeck,  4  Barb.  9;  I*  Couteulx  v.  Super- 
visors of  Erie  Co.,  7  Barb.  240.  It  Is  not 
percelTed,  therefore,  how  this  statnte  af- 
fects the  liability  of  the  relator  to  pay  taxes 
upon  the  real  estate  in  question. 

It  follows  that  the  order  appealed  from 
should  be  reversed,  and  the  proceeding  re- 
mitted to  the  Special  Term,  with  directions 
to  proceed,  either  by  reference  or  otherwise, 
to  take  proof  as  to  the  value  of  the  lands  in 
question,  with  costs  to  abide  the  final  award 
of  costs. 

CUIiliBN,  0.  J.,  and  GRAT,  BARTLBTT, 
HAIGHT,  and  VANN,  JJ,  concur.  O'BRI- 
EN, J.,  absent 

Order  reversed,  etc. 


(182  N.  T.  4»4) 

BOWMAN  V.  DOMESTIC  fr  FOREIGN  MIS- 
SIONARY SOC.  OF  PROTESTANT  EPIS- 
COPAL CHURCH  IN  UNITED  STATES 
OF  AMERICA  et  al. 

(Court  of  Appeals  of  New  Tork.    Oct.  24,  1905.) 

CHABmxs — Chabitablk  Bsqukst— Yaudity 
—Administration  by  Coukt. 

Where  testator  bequeathed  a  sum  to  be 
divided  between  the  "Indian  Miasions  and  the 
Domestic  Miaaions  of  the  United  States,"  and 
there  aie  no  such  corporations  or  aseociationa, 
nor  sufficient  extrinsic  evidence  to  identify  the 
legatees,  it  Is  not  a  bequest  to  a  specific  bene- 
ficiary;  but,  where  the  evidence  indicates  the 
charitable  purpose  of  the  testatrix,  it  may  be 
snpiMrted  as  a  trust  for  charitable  uses,  to  be 
administered  by  the  Supreme  Court. 

Appeal  from  Supreme  Court,  Appellate 
Division,    Fourth    Department. 

Action  by  John  P.  Bowman,  executor  of 
Mary  W.  Jewett,  against  the  Domestic  & 
Foreign  Missionary  Society  of  the  Protestant 
Episcopal  Church  of  the  United  States  of 
America  and  others.  From  a  Judgment  of 
the  Appellate  Division  (90  N.  Y.  Supp.  898, 
100  App.  Div.  29)  which  reversed  in  part  a 
Judgment  (87  N.  Y.  Supp.  621)  construing 
tbe  will  of  Mary  W.  Jewett,  the  executor  ap- 
peals.   Affirmed. 

John  P.  Bowman  and  Timothy  J.  Nlgbar, 
for  appellant  Charles  E.  Hotchkiss,  Julien 
T.  Davies,  and  Charles  K.  Allen,  for  respond- 
ent 

WERNER,  J.  This  action  was  brought  to 
obtain  a  construction  of  the  will  of  Mary  W. 
Jewett  who  died  In  the  village  of  Clarkson, 
Monroe  county,  on  or  about  April  13,  1003. 
The  only  portion  thereof  in  controversy  on 
tills  appeal  is  the  ninth  paragraph,  which 
reads  as  follows:  "I  give,  devise,  and  be- 
queath the  sum  of  two  thousand  dollars,  to 
be  equally  divided  between  the  Indian  Mis- 
sions and  Domestic  Missions  of  the  United 
States,  in  memoriam  of  the  late  Mary  A. 
Archer."  The  respondent,  the  Domestic  & 
Foreign  Missionary  Society  of  the  Protestant 
B^iscopal  Chi]r<A  of  the  United  States  of 


America,  was  duly  incorporated  under  tbe, 
laws  of  this  state,  having  for  Its  purpose  the 
general  conduct  of  missionary  operations  in 
all  lands.  This  society  claims  to  be  entitled 
to  the  bequest  contained  in  tbe  above-quoted 
clause,  and  for  that  reason  is  made  a  party 
to  the  action.  Upon  oral  evidence  showing 
that  the  defendant  is  the  only  missionary 
organization  connected  with  the  Protestant 
Episcopal  Church,  of  which  the  testatrix  had 
been  a  lifelong  and  active  member,  the  trial 
court  held  that  the  clause  in  question  was 
void  for  Indeflniteness,  in  that  neither  the 
will  nor  tbe  evidence  was  sufficiently  clear  to 
show  that  the  defendant  was  intended  to 
be  the  beneficiary.  Tbe  Appellate  Division 
reversed  the  Judgment  of  tbe  trial  court  In 
this  respect  and  held  that  the  defendant  mis- 
sionary society  was  described  and  indicated 
with  enough  accuracy  to  be  entitled  to  the  be- 
quest We  think  the  trial  court  correctly 
held  that  the  clause  In  question,  even  when 
read  in  connection  with  evidence  adduced  at 
the  trial,  was  too  indefinite  to  be  construed  as 
a  direct  bequest  either  to  the  defendant  or  to 
any  other  beneficiary. 

But  we  are  also  of  the  opinion  that  the 
bequest  did  not  fall,  and  that  it  can  be  sup- 
ported as  a  trust  for  charitable  purposes, 
under  the  provisions  of  chapter  701,  p.  1748, 
of  the  Laws  of  1893,  as  amended  by  chapter 
201,  p.  751,  of  the  Laws  of  1001.  Section  1 
of  that  act,  which  was  not  changed  by  the 
amendment  of  1901,  reads  aa  follows:  "No 
gift  grant  bequest  or  devise  to  r^iglous, 
educational,  charitable,  or  benevolent  uses, 
which  shall,  in  other  respects  be  valid  under 
the  laws  of  this  state,  shall  or  be  deemed  in- 
valid by  reason  of  the  indeflniteness  or  im- 
certainty  of  the  persons  designated  as  the 
beneficiaries  thereunder  In  the  insfarament 
creating  the  same.  If  in  the  instrument 
creating  such  a  gift  grant,  bequest  or  de- 
vise there  is  a  trustee  named  to  execute  the 
same,  the  legal  title  to  the  lands  or  property 
given,  granted,  devised  or  bequeathed  for 
such  purposes  shall  vest  in  such  trustee. 
If  no  person  be  named  as  trustee  then  the 
title  to  such  lands  or  property  shall  vest  In 
tlie  Supreme  Court"  The  effect  of  this 
statute,  as  demonstrated  In  tbe  case  of  Allen 
V.  Stevens ;  161  N.  Y.  122,  55  N.  E.  568,  was 
to  rest(M«  the  ancient  doctrlue  of  charitable 
uses  and  trusts  as  a  part  of  the  law  of  this 
state,  and  the  statute  was  designed  to  cover 
Just  such  a  case  as  the  one  at  bar.  The 
obvious  purpose  of  the  testatrix  was  to  have 
this  fund  distributed  for  the  benefit  of  domes- 
tic and  Indian  missions.  She  was  a  regular 
member,  attendant  and  communicant  of  the 
Protestant  Episcopal  Church,  and  actively 
engaged  in  the  charitable  work  carried  on 
through  its  Instrumentality.  The  defendant 
is  the  organized  medium  through  which  the 
Protestant  Episcopal  Church  of  America 
carries  on  its  missionary  operations,  which 
Include  work  in  the  Western  states  and  terri- 
tories among  the  Indians,  negroes,  and  white 
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.  people,  and  In  the  prosecution  of  which  large 

■  sums  are  disbursed  every  year. 

The  ninth  clause,  supplemented  by  the 
evidence,  sufficiently  indicates  the  charitable 
purpose  to  which  the  testatrix  desired  to 
apply  her  bequest,  to  enable  the  Supreme 
Court,  imder  the  power  derived  from  the  stat- 
ute, to  administer  this  as  a  trust  in  which 
the  beneficiary  or  trustee  is  not  named  or 
designated  with  absolute  certainty  or  correct- 
ness. Tills  it  can  do  through  the  instrumeo- 
tality  of  a  trustee  appointed  by  it  If  that 
course  is  deemed  wise,  the  court  will  doubt- 
less be  influenced  in  the  choice  of  a  trustee 
by  the  nature  of  the  charity  to  be  administer- 
ed, and  may  appoint  the  defendant  as  the 
medium  best  adapted  to  accomplish  the  end 
sought 

The  Judgment  appealed  from  should  be 
modified  as  Indicated  herein,  and.  as  thus 
modified,  affirmed,  without  costs  to  either 
party  as  against  the  other. 

CULLEN,  C.  J.,  and  GRAT,  BAETLETT, 
HAIGHT,  and  VANN,  JJ.,  concur.  O'BRIEN, 
J.,  absent 

.  Judgment  accordingly. 


(182  N.  T.  499) 

GREEN  V.  DA  VIES  et  al. 
(Court  of  Appeals  of  New  York.    Oct.  24, 190S.) 

1.  Action— JoiRDEB  of  Causes. 

Under  Code  Civ.  Proc.  i  484,  a  cause  of 
action  for  slander  cannot  be  united  with  one' 
for  malicious  prosecution,  even  if  they  origi- 
nated simultaneously. 

[Ed.  Note. — For  cases   in  noint  see  vol.   1, 
Oent  Dig.  Action,  f§  350,  418.] 

2.  Saux— SLANt)!!!— MaI/Icioits  PBOSEcxrnon. 

A  complaint  alleged  that  defendants  con- 
spired to  injure  the  plaintifF ;  that  in  pursuance 
of  the  conspiracy  several  defendants  slandered 

■  him  and  fraudulently  sued  bim  for  slander,  in 
which  he  was  arrested ;  that  he  thereby  suffered 

■  damages.  Held  oat  to  state  a  single  cause  of 
action  for  .conspiracy,  but  two  separate  causes 
of  action,  the  one  for  slander  and  the  other  for 
malicious  prosecution,  rendering  the  complaint 
•demurrable  for  misjoinder. 

S.  LlBKL    AND    Sl^NDEB  — AOTIOnS— JOIRDfeB 

or  Causes.  -    - 

Where  several  slanders  are  uttered  in  pur- 
suance of  a  common  agreement  between  the 
parties  so  to  do,  an  action  for  slander  is  main- 
tainable a^inst  one  or  more  of  tbem,  and  each 
is  Jointly  liable  with  the  other,  so  that  separate 
causes  of  action  may  be  joined  in  the  same 
complaint 

■  tEd.  Note. — For  cases  in  point  see  vol.  82, 
Gent  Dig.  Libel  and  Slander,  i  171.] 

Appeal  from  Supreme  Court,  Appellate 
Divlsloii,  First  Department 
.  Action  by  Asher  Green  against  Andrew  J. 
Da  vies  and  others.  From  on  order  of  the 
Appellate  Division  (dl  N.  Y.  Supp.  470,  100 
App.  Dlv.  309)  affirming  an  interlocutory 
Judgment,  overruling  a  demurrer  to  the  com- 
plaint .certain  defenduits  appeal  by  permis- 
sion.   Reversed. 


The  following  question  was  citified; 
"Does  It  appear  upon  the  face  of  the  amended 
complaint  in  this  action  that  causes  of  action 
have  been  improperly  united,  in  that  first  the 
cause  of  action  against  each  defendant  for 
slanders  alleged  in  said  amended  complaint  to 
have  been  published  by  him  are  Joined  there- 
in with  causes  of  action  for  slander  alleged 
to  have  been  published  by  his  codefendants; 
and,  second,  the  cause  of  action  alleged  in 
said  amended  complaint  for  the  arrest  of  the 
plaintiff  and  for  malicious  abuse  of  legal  pro- 
cess against  the  plaintiff  has  been  Joined  with 
causes  of  action  for  the  slanders  alleged  to 
have  been  published  by  the  various  defend- 
ants?" The  nature  of  the  action  and  the 
facts,  so  far  as  material,  are  stated  in  the 
opinion. 

S.  Livingston  .Samuels,  for  appellants. 
Laurence  G.  Goodhart  for  respondent 

CULLEN,  C.  J.  The  complaint  alleges  that 
the  defendants  conspired  to  traduce  the  plain- 
tifif  and  injure  him  in  his  good  name  and  rep- 
utation, and  lead  his  intimate  acquaintances 
and  business  customers  to  believe  that  the 
plalntUP  was  insane  and  not  capable  of  at- 
tending-to  his  business,  and  to  cause  the  plain- 
tiff to  be  imprisoned  on  a  false  charge  and  to 
wickedly  abuse  the  process  of  the  Supreme 
Court ;  that  in  pursuance  of  the  said  conspira- 
cy several  of  the  defendants  uttered  against 
the  plaintiff  several  slanders,  particularly  set 
forth  in  the  complaint  and  In  further  pursu- 
ance of  such  conspiracy  one  of  the  defendants 
maliciously  and  fraudulently  Instituted  a  suit 
In  the  Supreme  Court  against  the  plaintiff  for 
a  slander  alleged  to  have  been  uttered  by  the 
plaintiff  against  said  defendant ;  that  -  the 
plaintiff  was  arrested  and  held  to  ball  in  said 
action,  which  action  was  thereafter  tenalnat- 
ed  In  favor  of  the  plaintiff,  the  defendant  In 
said  action — by  which  conspiracy  and  tiie  acts 
of  the  defendants  thereunder  plaintlfl  suffared 
damage.  The  plaintiff  also  asks  Jndgment 
for  a  further  sum  which  he  alleges  he  was 
compelled  to  expend  la  the  defense  of  tiie  ac- 
tion brought  against  him.  To  this  comiilaint 
.the  appellants  demurred  on  the  ground  that 
.separate  causes  of  action  were  Improperly 
Joined,  to  wit:  First  a  cause  of  action  for 
slander  and  one  for  malicious  abuse  of  legal 
process ;  second,  a  cause  of  action  for  slander 
uttered  by  one  of  the  a]M)ellants  with  causes 
of  action  for  slanders  uttered  by  the  other 
defendants.  The  demurrer  was  overruled  at 
Special.  Term,  and  the  interlocutory  Judgment 
entered  on  that  decision  was  affirmed  by  the 
Appellate  Division  by  a  divided  court  which 
lias  allowed  an  appeal  to  this  court 

That  under  section  484  of  the  Code  of 
Civil  Procedure,  a  cause  of  action  for  slan- 
der cannot  be  united  with  one  for  false 
imprisonment  even  If  they  originated  simul- 
taneously, was  held  by  this  court  in  De 
Wolfe  V.  Abraham,  151  N.  X.  188,  45  N.  E. 
453.  The  Bfune  principle  necessarily  con- 
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demns  tbe  Joinder  of  a  cause  of  action  for 
slnnder  with  one  for  ihaIlcIoii3  prosecution' 
or  for  malicious  abase  of  legal  process. 
Tills  much  was  conceded  by  the  learned 
•courts  below,  but  their  judgments  proceeded 
on  the  theory  that  the  action  was  not  for 
slander  or  malicious  prosecution,  but  for 
conspiracy  to  Injure  the  plalntlft,  of  which' 
the  slander  and  arrest  were  merely  the 
orert  acts  done  In  execution  of  the  con- 
^Iracy.  'We  are  of  opinion  that  this  doctrine 
Is  opposed  .  to  tbe  decisions  in  this  state 
and  cannot  be  upheld.  'While  It  Is  true  that 
In  a  criminal  prosecntlon  for  oonsplracy 
the  unlawful  combination  and  confederacy 
are  the  gist  of  the  offense,  not  the  overt 
acts  done  in  pursuance  thereof,  which  at 
common  law  it  was  not  necessary  to  set 
forth  in  the  indictment,  thou^  that  rule 
has  been  changed  by  tiie  statute,  law  of 
this  state,  the  doctrine  does  not  apply  to 
civil  suits  for  actionable  torts.  In  Hutch- 
ins  T.  Hntclilns,  T  HllV  104,  It  was  said  by 
Chief  Justice  Nelson,  citing  authorities: 
"The  writ  of  conspiracy,  technically  speak- 
ing, did  not  lie  at  common  law  in  any  case, 
except  where  the  conspiracy  was  to  indict 
the  party  either  of  treason  or  felony,  by 
which  his  life  was  In  danger,  and  he  had 
been  acquitted  of  the  Indictment  by  verdict. 
All  tbe,  other  cases  of  conspiracy  In  the 
books  were  but  actions  on  tbe  case;  and 
thotigh  It  was  nsnal  to  charge  the  conspiracy 
in  the  declaration,  the  avermtet  was  lii»- 
material,  and  need  not  be  proved.  The  ae-< 
tion  could  always  be  brought  against  one 
defendant,  or.  If  brought  against  more,  one 
might  be  found  guilty,  and  the  rest  acquit- 
ted." Tbe  question  again  arose  In'Brackett 
V.  Griswold,  112  N.  Y.  464,  20  N.  E.  376, 
■where  Judge  Andrews  wrote:  "The  grava- 
men Is  fraud  and  damage,  and  not  the  con- 
spiracy. •  •  •  The  allegation  and  proof 
of  a  conspiracy  in  an  action  of  this  char- 
acter is  only  important  to  connect  a. de- 
fendant with  the  transaction  and  to  cbairge 
Um  with  the  acts  and  declarations  of  his 
coH»nspiratoiB,  where  otherwise  he  could- 
.  not  bare  been  Implicated.  But  a  mere  con'- 
eviracy  to  commit  a  fraud  is  never  of  Itself 
a  canse  of  action,  and  an  allegation  of  con- 
aviracy  may  be  wholly  disregarded,  and  a' 
recovery  had,  irrespective  of  such  allegation, 
in  case  the  plaintiff  is  able  otherwise  to 
show  the  guilty  participation  of  the  defend- 
ant *  •  •  'Whenever  It  becomes  neces- 
sary to  prove  a  conspiracy  In  order  to 
connect  the  defendant  with  the  fraud,  no 
averment  of  the  conspiracy  need  be  made  In 
the  pleadings  to  entitle  It  to  be  proved. 
These  principles  are  well  settled.  TbB  opln-' 
Ion  of  Chief  Justice  Nelson  in  Hutchlns 
V.  Hutchlns,  supra,  contains  an  elaborate 
(consideration,  of  tbe  subject,  and  no  other' 
authority  need  be  dted."  In  Kelt  v.  Wyman, 
67  Hun,  337,  22  N.  Y.  Supp.  183,  the  com- 
plaint was  brought  against  two  defendants 
tat  maliciously    conspiring   to    injure    the 


Imputation  and  business  credit  of  the  plain- 
tiff by  charging  and  circulating  among  his 
'  acquaintances  and  customers  the  report  that 
he  bad  defraUded  his  former  partner.  On 
the  trial  the  plaintiff  failed  to  connect  one 
of  the  defendants  'with  the  utterance  of  the 
slanders,  but  recovered  Judgment  against 
the  other.  Ota  appeal  It  was  contended  that 
'  the  action  was  for  conspiracy,  and  that  the 
acquittal  of  one  of  the  two  defendants  was 
fatal  to  its  maintenance.  This  contention 
was  overruled  by  the  Oenoral  ^rm  of  the 
First  Department  In  a  very  clear  opinion 
written  by  Judge  FoUett,  who  showed  from 
the  authorities  that  the  gravamen  of  the 
action  was  not  the  conspiracy,  but  the  tort 

There  may  be  apparent  excqjtions  to  this 
rule,  but  the  exceptions  are  more  apparent 
than  reaL  Such  was  the  case  of  Train  v. 
Taylor,  Bl  Hun,  21B,  4  N.  Y.  Supp.  492.  That 
ca^e,  as  shown  by  Judge  Follett  was  rightly 
decided,  whether  the  reasons  given  for  the 
decision  were  coniect  or  not  Tbe  action  wasi 
brought  against  a  firm  and  Its  creditor  for 
an  alleged  fraud  by  which  the  members  of  the 
firm  purchased  goods  on  credit,^  intending  not 
to  pay  for  the  same.  They  sold  said  goods, 
and  with  the  proceeds  thereof  paid  their  co- 
defendant  who  was  their  creditor.  The  Jur)r 
f6und  a  verdict  in  favor  of  the  firm,  but 
against  the  creditor.  This  Jodgment  waa 
pr<q)erly  reversed  because  it  was  impossible 
that  there  could  be  any  fraud  on  the  part  of 
the  creditor  unless  his  debtors,' his  codefend-- 
ants,  bad  been  guilty  of  fraud  la  tbe  purchase' 
of  the  goods.  There  may  be  cases  where  acta  ■ 
committed  in  pursuance  of  a  combination  of 
a  number  of  persons  to  injure  a  third  person 
are  actionable,  while  the  same  acts,  if  done 
by  a  single  Individual  acting  without  such 
concert  would  not  be  actionable.  Such  cases 
may  be  termed  actions  for  conspiracy,  but 
where  the  conspiracy  results  In  the  commis- 
sion of  that  which  would  be  an  actionable 
tort  whether  committed  by  one  or  by  mapy, 
then  the  canse  of  action  Is  the  tort  not  the 
conspiracy.  Buffalo  Lubricating  Oil  Com- 
pany V.  Standard  Oil  Company,  42  Hun,  153, 
and  Id.,  106  N.  Y.  669,  12  N.  E.  826,  is  hot  an 
authority  for  tbe  ree^ondent  .  In  that  case 
the  only  point  raised  was  that  a  corporation 
could  not  be  guilty  of  conspiracy,  because  li 
was  Impossible  that  the  corporation  should 
have  the  malidons  Intent  Of  that  claim  this 
court  said:  "It  la  well  settled  by  the  au- 
thorities dted  that  the  malice  and  wicked 
intent  needful  to  sustain  such  actions  may 
be  Imputed  to  corporations." ,  The  case  did 
not  in  any  manjier  deal  with  the  question 
now  before  us.  Indeed,  In  the  opinion  deliv- 
ered in  the  Supreme  Court  by  Judge  Barker 
he  states:  "On  the  trial  It  Is  not  necessary 
to  prove  a  conspiracy  between  the  defendatfts, 
If  one  Is  alleged  In  the  complaint  except  for 
the  purpose  of  securing  a  Joint  recovery 
against  all." 

As  to  tbe  second  objection  to  the  complaiht, 
that  an  action  for  slander  can  be  maintained' 
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against  one  person  only,  we  are  of  opinion 
that  It  Is  not  well  founded.  There  is  no 
decision  In  this  state  on  the  point,  and  though 
dicta  are  to  be  found  in  the  old  text-books 
and  in  some  of  the  English  cases  which  sup- 
port the  appellants'  contention,  the  opinion  of 
modem  writers  is  against  it.  Odgers  on 
Libel  and  Slander,  p.  370.  It  is  difficult  to 
see  on  principle  why  there  should  be  any  such 
rule.  The  reason  given  by  the  old  authori- 
ties, that  a  slander  can  be  but  the  utterance 
of  a  single  tongue,  is  not  conclusive.  Grant- 
ing that  only  one  person  can  speak  the 
slander,  still  other  persons  may  hire  or  pro- 
cure bim  to  utter  it  In  the  case  of  other 
torts,  such  persons  and  the  actual  perpetrator 
of  the  act  are  Joint  tort  feasors.  Thus  a 
principal  and  agent  may  be  jointly  sued  for 
the  negligence  of  the  latter.  Phelps  y.  Wait; 
30  N.  y.  78.  There  is  no  reason  for  any 
different  rule  In  a  slander  case.  We  do  not 
mean  to  suggest  that  the  repetition  by  one 
person  of  a  slander  uttered  by  another  is  any 
part  of  the  original  slander.  On  the  con- 
trary, they  give  rise  to  two  distinct  causes  of 
action.  But,  If  the  two  slanders  were  uttered 
In  pursuance  of  a  common  agreement  between 
the  parties  that  such  slander  should  be  utter- 
ed, then  each  is  jointly  liable  with  the  other 
for  their  utterance,  and  separate  causes  of 
action  for  slander  may  be  joined  in  the 
same  complaint  under  section  484  of  the  C!ode. 
The  order  of  the  Appellate  Division  and 
the  interlocutory  judgment  of  the  Special 
Term  should  be  reversed,  and  judgment  ren- 
dered for  the  defendant  on  demurrer,  with 
costs  In  all  the  courts,  witli  leave  to  the 
plalntUI  to  serve  an  amended  complaint  with- 
in 20  days  on  the  payment  of  such  costs. 
Question  certified  answered  in  the  affirmative. 

GRAY,  BARTLHTT,  HAIGHT,  VANN,  and 
WERNER,  JJ.,  concur.    O'BRIBN,  X,  absent 

Order  reversed,  eta 


(U3  N.  T.  u 

KOBHLBR  V.  NEW  YORK  STEAM  CO. 
(Court  of  Appeals  of  New  York.    Oct.  24, 1005.) 

1.  Mastxb  and  Sebvaht— Injubies  to  Skbv- 

ANT— DiBECTINO  VEBDICT. 

In  an  action  to  recover  for  the  death  of 
plaintiff's  Intestate  by  the  bnrsting  of  a  steam 
pipe  from  the  alleged  defective  condition  of  tne 
metal  at  the  point  of  fracture,  it  ia  error  to 
direct  a  verdict  for  defendant,  where  the  evi- 
dence, though  conflicting,  would  have  warranted 
a  finding  that  the  defect  might  have  been  dis- 
covered by  caref  nl  inspection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  {  1029.] 

2.  Masteb  and  Sebvant  —  Injobt  to  Sebv- 
ANT— Inspection. 

A  master  is  liable  for  the  neelieence  of  a 
servant  to  whom  he  has  committed  the  duty  of 
inspection. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  {  175.] 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Elizabeth  Koehler,  administra- 
trix of  John  Koehler,  against  the  New  York 
Steam  Company.  Judgment  for  defendant 
was  afiSrmed  by  the  Appellate  Division  by 
divided  court  (87  N.  Y.  Supp.  1139,  93  App. 
Dir.  612),  and  plaintlfl  appeals.    Reversed. 

This  action  was  brought  to  recover  dam- 
ages for  the  death  of  plaintifrs  intestate^ 
alleged  to  have  been  caused  by  the  ne^- 
goice  of  the  defendant.  The  accident  which 
caused  the  death  occurred  on  the  afternoon 
of  Sunday,  September  28,  1900.  At  that 
time  the  intestate  was  a  laborer  in  the  em- 
ploy of  the  defendant,  a  corporation  engaged 
In  the  business  of  supplying  steam  for  mo- 
tive and  heating  purposes  by  means  of 
pipes  laid  under  the  streets  of  the  city  of 
New  York.  The  accident  occurred  at  the 
comer  of  Cedar  and  William  streets.  The 
Intestate,  with  other  laborers,  was  at  work 
In  a  trench  engaged  in  repairing  a  pipe  under 
the  direction  of  the  defendant's  foreman. 
While  thus  engaged  an  elbow  upon  another 
pipe  owned  and  controlled  by  the  defendant, 
and  which  was  then  charged  with  steam, 
split  open,  allowing  the  steam  to  escape,  and 
scalding  the  deceased  so  badly  that  he  died 
In  Cimsequenoe  thereof  a  few  days  later. 
The  elbow  that  burst  was  a  new  ope,  and 
shortly  prior  to  the  accident  had  been  taken 
from  the  defendant's  storeroom,  where  large 
numbers  of  similar  castings  were  kept  Up- 
on the  trial  the  evidence  was  conflicting  a> 
to  whether  there  was  a  defect  In  the  elbow 
or  whether  a  careful  in8i>ectlon  would  have 
disclosed  such  defect  The  action  has  been 
tried  three  tlme&  Upon  the  first  trial  the 
Jury  rendered  a  verdict  in  favor  of  the  plain- 
tiff. The  judgment  entered  upon  this  vei^ 
diet  was  reversed  by  the  Appellate  Division 
for  an  error  in  a  ruling  upon  the  evidence. 
71  App.  Div.  222,  7S  N.  Y.  Supp.  597.  Upon 
the  second  trial  the  jury  again  rendered  a 
a  verdict  In  favor  of  the  plalntifr,  and  again 
the  judgment  was  reversed  by  the  Appellate 
Division.  84  App.  Dlv.  221,  82  N.  Y.  Snpp. 
sea  Upon  the  third  trial  a  verdict  was  di- 
rected by  the  conrt  in  favor  of  the  defendant 
The  judgment  entered  thereon  was  affirmed 
by  the  Appellate  Division  by  a  divided  court, 
and  this  appeal  is  from  that  affirmance. 

Edward  A.  Alexander,  G.  Herbert  Gone, 
Jerome  H.  Buck,  and  Ignatius  Weltner,  for 
appellant  Frank  Verner  Johnson,  tor  re- 
spondent 

WERNER,  J.  (after  stating  the  facts).  The 
learned  Appellate  Division,  in  its  opinion  de- 
livered upon  the  second  appeal  in  this  action 
(84  App.  Div,  221,  82  N.  Y.  Supp.  588),  held 
that  the  evidence  would  have  warranted  a 
jury  in  finding  that  the  elbow  In  question 
was  defective  and  that  a  careful  Inspection 
would  have  disclosed  the  defect  But  that 
learned  court,  also  held  that.the^Jiinn 
Jigitized  by  VjOO) 
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dieted  evidence  of  the  defendant's  employes 
proved  that  a  proper  Inspection  had  been 
made.  Upon  that  view  of  the  evidence  the 
court  seema  to  have  decided  as  matter  of 
law  that  the  defendant  had  fully  performed 
Ita  duty  when  it  had  provided  the  means 
and  men  for  a  proper  inspection.  To  state 
It  In  a  different  form,  the  court  held  that 
although  the  evidence  warranted  the  Jury 
in  finding  that  a  defective  condition  existed 
which  could  have  been  discovered  by  a  care- 
ful inspection,  yet  the  defendant  was  not 
liable,  since  it  had  provided  for  an  Inspection 
by  competent  employes.  In  this  conclusion 
we  think  the  learned  court  below  clearly 
erred.  It  has  become  one  of  the  axioms  of 
negligence  law  that  the  duty  of  inspection 
la  the  master's  duty,  and  one  that  cannot  be 
delegated,  so  as  to  relieve  the  master  from 
responsibility.  If  a  servant  performs  this 
duty,  he  is  the  alter  ego  of  the  master,  and 
for  any  negligence  In  its  discharge  the  lat- 
ter Is  liable.  This  rule  is  well  stated  by 
Chief  Judge  Cullen  hi  McGuire  r.  Bell  Tele- 
i?hone  Co.,  167  N.  Y.  208,  211,  60  N.  B.  433, 
434,  52  L.  R.  A.  437,  as  follows:  "The  mas- 
ter perstDually  owes  to  his  servants  the  duty 
of  using  ordinary  care  and  diligence  to  pro- 
vide for  them  a  reasonably  safe  place  to 
work,  and  sound  and  suitable  appliances  and 
materials  with  which  to  work,  and  is  bound 
to  Inspect  and  examine  these  things  from 
time  to  time,  and  use  ordinary  care  to  dis- 
cover and  repair  defects  in  them.  Reason- 
able care  involves  proper  inspection,  and  neg- 
ligence in  respect  to  it,  In  such  cases  as  this. 
Is  the  negligence  of  the  master,  and  none  the 
less  so  when  the  inspection  is  committed 
to  a  servant"  The  rule  thus  set  forth  Is 
established  by  a  long  line  of  cases  in  this 
court,  of  which  we  cite  only  a  few:  Bailey 
▼.  R.,  W.  &  O.  R.  R.  Co.,  139  N.  Y.  302,  34 
N.  E.  918;  Durkln  v.  Sharp,  88  N.  Y.  225; 
Slmone  v.  Kirk,  173  N.  Y.  7.  13,  65  N.  E.  739; 
Byrne  v.  Eastmans  Co.,  163  N.  Y.  461,  465, 
57  N.  E.  738;  Eastland  v.  Clarke,  165  N.  Y. 
420,  429,  59  N.  E.  202. 

The  evidence  before  the  Appellate  Division 
upon  the  former  appeal  was  exactly  the  same 
as  that  in  the  record  now  before  us,  and  we 
think  it  was  properly  held  that  the  evidence 
would  have  warranted  the  jury  In  finding 
that  there  was  a  defect  in  the  elbow  which 
a  careful  inspection  would  have  disclosed. 
In  Its  opinion  (84  App.  Dlv.  224, 82  N.  Y.  Supp. 
590)  the  court  below  said:  "While  the  de- 
fendant's witnesses  in  point  o^  numbers  and 
weight  preponderate  over  those  brought  by 
the  plaintiff,  we  should  hesitate  to  disturb 
this  verdict  if  it  rested  entirely  upon  this 
disputed  question  of  fact  as  to  whether  the 
bursting  was  or  was  not  due  to  the  original 
defect  in  the  elbow  or  casting."  An  exami- 
nation of  the  record  convinces  us  that  the  Ap- 
pellate Division  correctly  decided  that  the 
evidence  was  conflicting  on  all  the  material 
facts  involved.  At  the  time  of  the  accident 
the  pipe  of  which  the  elbow  was  a  part  was 


subject  to  a  pressure  of  80  to  8S  pounds  of 
steam  to  the  square  inch.  It  is  not  disputed 
that  the  metal  on  the  inside  of  the  neck  of 
the  elbow  at  the  point  of  fracture  was 
spongy,  although  the  claim  Is  made  that 
there  was  enough  solid  metal  outside  of  this 
spongy  portion  to  make  the  casting  safe. 

Viola,  an  expert  called  as  a  witness  on 
behalf  of  plaintiff,  was  shown  the  broken 
elbow  upon  the  trial,  and  was  asked  to  state 
whether  he  observed  any  defects  in  It  He 
answered:  "Yes,  the  lower  part  of  this  elbow 
Is  defective.  Some  part  of  this  casting  Is 
spongy.  •  •  *  The  outer  side  Is  a  sound 
casting,  perfectly  sound,  and  the  only  defect 
Is  in  the  lower  middle  piece,  the  lower  joint  of 
the  easting.  That  I  say,  is  spongy."  He  then 
testified  that  the  defect  that  "I  have  observed 
•  •  •  in  the  broken  part  of  this  elbow 
could  have  been  discovered  by  the  use  of  the 
hammer  test"  ^  The  hammer  test  consists  of 
tapping  the  outside  of  the  casting  with  a 
hammer,  and  the  sound  Indicates  the  condi- 
tion of  the  metal.  This  was  assumed  by  both 
parties  to  be  a  proper  method  of  testing  the 
casting.  In  answer  to  a  hypothetical  question 
put  to  Viola,  in  which  the  facts  surrounding 
the  bursting  of  the  elbow  were  set  forth,  he 
stated  his  opinion  as  to  the  cause  of  the  burst- 
ing as  follows:  "It  could  only  be  a  defect 
of  the  elbow."  In  answer  to  a  question  by 
the  court  as  to  what  defect  he  meant,  he  stat- 
ed: "The  spongy  part,  which  cannot  stand 
the  same  pressure  as  the  sound  part."  Upon 
cross-examination  by  the  defendant's  counsel 
he  testified:  "In  all  castings  sponginess  on 
the  interior  can  happen,  but  not  always.  I 
know  that  this  metal  is  cast  in  a  mold  with 
sand,  and  that  the  part  around  the  sand  cools 
first  and  forms  a  shell  there,  and  the  Inside 
cools  later.  When  the  Inside  of  the  iron 
cools,  it  contracts  somewhat,  and  the  inside 
contracting  is  likely  to  draw  away  a  little 
from  the  outside  shell  at  times."  Moldenke, 
another  expert  called  on  behalf  of  plaintiff, 
also  pointed  out  this  spongy  condition  as  a 
defect  and  stated  that  in  his  opinion  this  de- 
fect was  the  cause  of  the  bursting.  He  fur- 
ther stated  that  "under  the  circumstances  a 
10  pound  pressure  was  sufficient  to  break 
this  elbow  in  the  condition  that  I  find  It 
here."  Upon  cross-examination  he  testified: 
"In  casting  iron  in  any  form  whatsoever  there 
are  always  chances  that  there  will  be  some 
blow  holes,  or  sand  holes,  or  something  of 
that  Und,  in  the  castings,  and  that  happens, 
to  some  extent  In  all  castings,  and  it  should 
be  carefully  watched  so  that  it  should  not 
happen.  It  has  to  be  watched  to  some  extent, 
not  in  almost  all  castings.  It  only  happens 
when  the  iron  Is  not  of  the  right  quality,  or 
the  mold  is  not  right,  or  some  cause  that 
can  be  avoided  with  proper  management 
In  casting  a  solid  piece  of  metal  the  outside 
of  that  metal  cools  first,  and  that  forms  a 
hard  shell,  and  the  Inside  cools  a  little  later 
usually,  and  that  contracts  somewhat,  and 
that  would  have  the  effect  ot  making  a  slight* 
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spongy  appearance  upon  the  Inside  at  times 
If  it  were  left  to  do  so.  Tbat  Is  not  the 
practical  result  which  we  find  very  frequently 
In  casting  If  It  la  handled  right  If  the  cast- 
ing is  fed  properly,  the  Uquid  interior  Is  refed 
■or.  replenished,  so  that  It  sets  Just  as  sound 
as  the  outside.  Tbat  Is  one  of  the  causes  of 
the  spongy  appearance.  I  have  had  occasion 
to  break  open  any  number  of  castings  of  this 
particular  form  and  shape,  and  I  know,  as 
matter  of  fact,  that  where  a  casting  is  made 
in  the  form  of  an  elbow  like  this,  and  the 
4ron  is  molded  into  this  particular  shape, 
tbat  a  slight  sponglness  frequently  appears 
In  this  particular  portion  of  the  casting." 
Upon  redirect  examination  he  was  asked  how 
be  arrived  at  the  conclusion  as  to  what 
pressure  would  break  open  a  spongy  elbow, 
«a4  he  replied;  "The  reason  goes  Into  the 
(institution '  of  the  Iron.  We  have  here  a 
spongy  iJortiOB  of  the  iron.  We  know  tbat 
when  pressure  Is  applied  to  a  piece  of  cast 
.iron  of  this  nature  that  the  pressure  will  get 
'  between  the  crystals  and  separate  them  one 
by  one  ■quietly.  Then  we  have  a  weak  spot 
here,  and  perhaps  a  pressure  of  10  pounds 
to  the  square  Inch  may  be  sufficient  to  sepa- 
rate the  crystals.  Naturally,  cracks  form,  and 
then  steam  escapes,  and  It  breaks  a  hundred 
times  easier  than  a  sound  one  would  •  •  * 
-In  other  words,  there  may  be  something  act- 
ing— my  experience  shows  tbat  there  Is  some- 
thing acting — on  the  spongy  part,  which 
makes  It  absolutely  weak  in  that  spot.  It 
may  take  years  to  show  it,  or  It  may  take 
half  an  hour.  But  when  it  Is  finally  through 
the  steam  escapes,  then  yon  have  an  opening, 
and  it  is  only  a  matter  of  time  when  it  bursts. 
That  is  my  opinion,  asiar  as  I  know.  So  the 
.question  of  pounds  to  the  square  inch  does  not 
cut  a  figure  in  this  thing  at  all."  This  evi- 
dence on  the  part  of  the  plaintiff  la  supple- 
mented by  the  testimony  of  the  defendant's 
witness  Johnson,  who  was  a  machinist  in  the 
employ  of  the  defendant,  and  was  called  by 
Is  as  a  witness.  He  testified  that  it  was  part 
of  his  duties  to  test  castings  with  a  hanuuer. 
Upon  cross-examination  by  plaintiff's  counsel, 
he  stated:  "The  narrow  pi^rt  of  plaintiff's 
^hiblt  C  (the  elbow  in  question)  at  one  end 
is  spongy.  It  is  a  weak  spot  I  consider 
that  a  weak  spot." 

It  Is  unnecessary  to  go  at  length  into  the 
testimony  adduced  on  behalf  of  the  defendant, 
for  it  is  apparent  that  the  evidence  on  be- 
half of  the  plaintiff  above  referred  to  was 
sufficient  to  create  an  issue  of  fact  upon  the 
vital  question  whether  there  was  a  defect  in 
the  elbow  which  a  reasonably  careful  Inspec- 
tion would  bare  disclosed.  It  is  sufficient  to 
say  that  the  evidence  of  the  defendant's  em- 
ployes and  experts  tended  to  show  that  the  el- 
bow in  question  had  been  examined  by  means 
of  the  hammer  test,  that  tbe  defect  was  not 
discoverable  by  means  of  that  test,  that  the 
casting  was  considerably  heavier  than  those 
which  were  then  ordinarily  used  for  the  same 
purpose,  that  there  was  a  sufficient  tliickness 


of  solid.  Iron  outside  of  this  spongy  portion 
to  make  the  elbow  safe,  and  tbat  the  iron  of 
which  it  was  made  was  of  sufficient  strengtli 
to  withstand  a  pressure  of  at  least  1,500 
pounds  to  the  square  inch.  The  credibility 
of  these  witnesses  and  tbe  weight  of  their 
testimony  were,  of  course,  matters  for  tbe 
consideration  of  the  Jury,  in  the  light  of  the 
plaintiff's  experts,  Viola  and  Moldenke,  to 
tbe  effect  that  the  amount  of  pressure  a 
casting  may. stand  for  a  given  time  is  not 
necessarily  an  indication  of  its  actual  condi- 
tion, since  a  spongy  spot  may  yield  to  pres- 
sure quite  suddenly  or  disintegrate  by  de- 
grees. 

In  disposing  of  tliis  case  it  is  to  be  borne 
in  mind  tbat  this  is  a  directed  verdict,  and 
the  appellant  is  not  only  entitled  to  the  most 
favorable  Inferences  deducible  from  the  evi- 
dence, but  all  the  disputed  facts  are  to  be 
treated  as  established  in  her  favor.  HIgglns 
V.  Eagleton,  155  N.  Y.  468,  50  N.  E.  287;  Place 
v.  N.  T.  0.  &  H.  R.  B.  B,  Oo.,  167  N.  Y.  345, 
347,  60  N.  K.  632;  Waldron  ▼.  Fargo,  170 
N.  T.  130,  62  N.  E.  1077;  Sundheimer  v.  City 
of  New  York,  176  N.  Y.  495,  68  N.  E.  867. 
There  was  also  some  slight  evidence  tending 
to  show  that,  between  the  time  when  the  el- 
bow was  placed  in  position  and  the  time  of 
tbe  accident,  marks  or  dents  were  made  on 
the  elbow.  It  was  argued  that  these  dents 
might  have  .been  made  by  the.  workmen  In  the 
process  of  handing  tools  to  the  laborers  in 
the  trench,  and  that  the  bursting  of  the  elbow 
might  have  been  caused  by  a  violent  blow 
upon  the  pipe  while  vaiCier  pressure.  But 
these  are  mere  suggestions  which  seem  to 
have  no  substantial  support  in  tbe  evidence. 
All  that  can  be  said  upon  tbat  point,  in  any 
event,  is  that  this  also  may  have  been  a 
question  of  fact  for  the  Jury.  There  Is  no 
affirmative  evidence  as  to  the  .conduct  of 
plaintiff's  intestate,  but  the  circumstances 
disclosed  by  tbe  whole  case  are  such  as  to 
clearly  make  the  question  of  his  alleged 
contributory  negligence  one  of  fact  for  the 
Jury. 

The  Judgment  of  the  Appellate  Division 
and  that  of  the  trial  court  should  be  reversed, 
and  a  new  trial  granted,  with  costs  to  abide 
tbe  event. 

OULLBN,  0.  J.,  and  GRAY.  BARTLBTT, 
HAIGHT,  and  VANN,  JJ.,  concur.  O'BBIBIN, 
J.,  absent 

Judgment  reversed. 

oa  N.  T. » 
PEOPLB  ex  reL  MOLLBR  et  al.  v.  O'DON- 

NEL  et  al..  Commissioners  of  Taxes,  etc 
(Court  of  Appeals  of  New  York.    Oct  24, 1905.) 
Taxation— Skpabaxk  Tax  Distriotb— Pbop- 

EKTT    IN    HANOS    OF    EXECUTOBS  —  ASSESS- 

UENT. 
Under  Laws  1896,  p.  800,  c.  908.  |  8,  prorid- 
tn|;  that  every  jperaon  diall  be  taxed  in  tbe  tax  dis- 
trict where  he  resides  for  all  personalty  owned  by 
him  or  under  his  control  as  trustee  or  executor. 
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and  that,'  where  property  is  In  the  posseBsion  of 
two  or  more  persons  as  executors  or  trustees, 
each  shall  be  taseS  for  an  e<,iial  portion  there- 
of, each  boi-oogh  of  the  city  of  New  Xork  must 
be  considered  a  separate  tax  district,  and  an  asr 
sessment  for  personalty  in  the  borough  of  the 
Bronx  against  two  executors  and  trustees,  one 
of  whom  resides  in  the  borough  of  Manhattan, 
is  invalid  against  such  executor,  and  he  is  en- 
titled to  its  cancellation  as  to  his  half  thereof. 
Bartlett  and  Haight,  JJ.,  dissenting  in  part 

Appeal  from  Supreme  Conrt,  Appellate 
IMviBlon,  First  Department 

Action  by  the  people,  on  the  relation  of 
Eimma  Ii.  Moller  and  others,  execntors  af 
Joseph  H.  Godwin,  against  Prank  A.  O'Don- 
nel  and  others,  commissioners  of  taxes  and 
assessments  of  the  city  of  New  Tork.  B^m 
a  Judgment  of  the  Appellate  Divialon  (94 
N.  Y.  Supp.  884,  106  App.  Dlv.  526)  reversing 
an  order  of  the  Special  Term  denying  a  mo- 
tion to  qnash  a  writ  of  certiorari,  plaintiff 
appealed.    Reversed. 

Howard  R.  Bayne  and  Arthnr  11.  Silber, 
tor  appellants.  John  J.  Delany.  Gorpi  .Cktnn- 
sel  (George  S.  Coleman  and  E.  Crosby  Klndle- 
bwger,  of  coTmsel),  for  respondents. 

OUUiEN,  C.  J.  The  relators,  executors 
and  trustees  of  the  will  of  Joseph  H.  Godwin, 
deceased,  resided  in  the  city  of  New  Xork, 
the  relator  Moller  In  the  borough  of  the 
Bronx  and  the  relator  Smith  In  the  borough 
ot  Manhattan.  In  1904  the  relator  Smith,  as 
snch  executor  and  tmstee,  was  assessed  for 
personalty  at  the  sum  of  $150,000,  the  tax  on 
which  he  paid.  The  same  year  both  relators, 
as  executors  and  trustees,  were  assessed  in 
the  borough  of  the  Bronx  at  the  sum  of  $150,- 
000.  The  relators  thereupon  obtained  a  writ 
of  certiorari  for  the  purpose  of  canceling  or 
reducing  the  assessment  made  upon  them  In 
the  Bronx.  A  motion  made  to  set  aside  the 
writ  on  the  ground  that  the  assessment  was 
regular  and  valid  was  denied  by  the  Special 
Term.  The  order  of  the  Special  Term  was 
reversed  by  the  Appellate  Division  and  the 
motion  to  set  aside  the  writ  granted. 

While  it  may  be  true  that  under  thfe  defini- 
tion of  a  "tax  district"  found  In  section  2  of 
tbe  tax  law  (liaws  1896,  p.  796,  c.  908)  the 
whole  dty  constitutes  but  a  single  district, 
because  the  assessments  in  the  several  bor- 
oughs by  the  deputy  tax  commissioners  are 
made  subject  to  the  direction  and  supervision 
of  the  board  of  taxes  and  assessments.  It  is 
nevertheless  plain  that  imder  the  provisions 
of  the  charter  of  the  dty  (chapter  17  (Laws 
1901,  p.  376,  c  466])  a  valid  assessment  for 
personalty,  against  a  resident  other  than  a 
corporation,  possibly,  can  be  made  only  In  the 
borough  In  which  the  taxpayer  resides.  Sec- 
tion 892  of  the  charter  provides  that  In  each 
borough  office  of  the  department  there  shall 
be  entered  in  "the  annual  record  of  the  assess- 
ed valuation  of  real  and  personal  estate  of 
the  borough"  the  assessed  valuation  of  the 
property  within  the  limits  of  the  borough, 


which  book  shall  be  OQen  for  public  Inspecr 
tlon,  examination,  and  correction.  Previous 
to  the  time  for  opening  the  said  books  for  In- 
spection, the  fact  that  the  books  are  to  be 
opened  must  be  jidvertised  in  the  City  Record 
and  in  one  or  more  newspapers  published  in 
the  borough.  Section  894  provides  that  there 
shall  be  entered  in  each  borough  the  names 
of  the  persona  or  corporations  subject  to  taxa- 
tion, and  that.  If  at  any  time  prior  to  the  let 
of  May  In  any  year  It  shall  appear  to  the  tax 
commissioners  that  a  person  assessed  for 
taxation  on  personal  estate  on  ^e  books  or 
rolls  of  one  borough  should  have  been  assessed 
therefor  on  the  books  or  rolls  of  another  bor- 
ough, they  ^all  forthwith  cause  the  assess- 
ment to  be  canceled  and  a  new  assessment 
to  be  made  in  the  proper  borough,  and  within 
five  days  thereafter  cause  written  notice  of 
the  new  assessment  to  be  mailed  to  the  tax- 
payer at  bis  residence  or  bushiees  address. 
Ever  since  the  case  of  Stuart  v.  Palmer,  74 
N:  T.  188.  SO  Am.  Rep.  289,  It  has  been  the 
a^Ied  law  of  this  state  that  for  the  imposi- 
tion of  a  valid  tax  it  is  necessary  that  the 
taxpayer  have  notice  of  his  assessment,  In 
order  that.  If  aggrieved,  he  may  have  a  hear- 
ing and  an  (^portunlty  to  obtain  relief.  In 
the  ease  of  the  ordinary  annual  taxes  the 
taxpayer  must  take  notice  of  the  provisions 
of  the  statute  prescribing  the  time  when  the 
assessment  books  are  opeui  for  inspection. 
He  must  examine  the  books  and  discover  for 
himself  whether  he  has  been  erroneously  or 
excessively  assessed  for  taxation.  It  waa- 
never  intended,,  however,  that  the  citizen 
should  be  compelled  to.  examine  the  assess- 
ment books  of  each  of  the  flye  boroughs  in 
order  to  protect  himself  from  Improper  taxa- 
tion. This  Is  made  manifest  by  the  provision 
of  section  894,  already  quoted,  which  pre- 
scribes the  course  of  procedure  when  "a  per- 
son assessed  for  taxation  on  personal  estate 
on  the  books  or  rolls  of  one  borough  should 
have  been  assessed  therefor  on  the  books  or 
rolls  of  another  borough,"  which  necessarily 
Implies  that  there  Is  only  one  borough  In 
which  the  taxpayer  can  be  properly  assessed 
for  personalty ;  that  is  to  say,  the  borough  of 
bis  residence.  If  an  assessment  In  a  dif- 
ferent borough  is  valid,  why  the  provision 
for  a  new  assessment  in  the-  proper  borough 
and  why  the  requirement  for  notice  to  the 
taxpayer  of  the  new  assessment?  Therefore, 
conceding  that  for  many  purposes  the  whole 
city  should  be  deemed  to  constitute  but  a 
single  tax  district,  It  Is  clear  that  each  bor- 
ough should  be  considered  a  separate  tax 
district  so  far  as  are  Involved  the  provisions 
of  section  8  of  the  tax  law,  which  enact  that 
every. person  ahall  be  Caxed  In  the  tax  district 
where  be  resides  for  all  personal  property 
owned  by  him  or  under  his  control  as  trustee 
or  executor.  The  learned  Appellate  Division 
of  the  First  Department  has  substantially 
held  this  very  doctrine  in  the  recent  case  of 
People  ex  reL  Wood  v.  Q'Donnel,  107  App. 
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Dlv.  — ,  96  N.  T.  Supp.  — ,  The  section 
further  enacts  that  where  the  property  Is  In 
the  possession  of  two  or  more  persons  as 
executors  or  trustees  each  shall  be  taxed  for 
an  equal  portion  of  the  property  held  by 
them.  It  follows  that  each  of  the  relators 
should  have  been  assessed  In  the  borough  of 
his  residence  for  one-half  of  the  estate.  The 
assessment  against  the  relator  Smith  in  the 
borough  of  Manhattan  was,  therefore,  regular 
and  valid,  but  that  assessment  Is  not  here 
In  dispute ;  the  tax  thereon  having  been  paid 
by  the  relators  without  question. 

Under  these  views  the  assessment  against 
the  relator  Smith  In  the  borough  of  the  Bronx 
was  invalid,  and  that  relator  Is  certainly  en- 
titled to  have  the  assessment  canceled  as  to 
him.  The  assessment,  however,  was  made 
against  both  Smith  and  MoUer  at  the  sum  of 
$150,000.  We  have  recently  held  in  People 
ex  rel.  Kellogg  v.  Wells,  182  N.  T.  314,  74 
N.  B.  879,  that  such  an  assessment  necessarily 
imports  a  valuation  of  the  whole  estate  at 
the  amount  assessed,  and  can  be  sustained 
against  the  Individual  over  whom  the  assess- 
ors had  jurisdiction  only  to  his  aliquot  share 
of  the  total  valuation.  In  that  case  two  exec- 
utors, one  of  whom  was  a  nonresident  of  the 
state,  were  Jointly  assessed  for  $50,000.  It 
was  decided  that  the  assessment  could  be  sus- 
tained againt  the  resident  executor  only  to 
the  extent  Of  $25,000.  If  we  are  correct  In 
the  view  that  the  boroughs  of  the  city  of  New 
York  are  to  be  deemed  separate  tax  districts 
within  the  provisions  of  section  8,  p.  800, 
of  the  tax  law  hitherto  stated,  then  no  sound 
distinction  can  be  drawn  between  that  case 
and  the  case  now  before  us.  It  is  said  there 
is  an  inconsistency  between  the  assessment  of 
one-half  an  estate  In  one  borough  at  $150,000 
and  the  other  half  at  $75,000  in  another  bor- 
ough. Doubtless  this  is  so,  but  such  a  result 
often  follows.  Had  one  of  these  relators 
lived  in  Niagara  county,  while  the  other  lived 
In  New  Xork,  It  Is  not  only  entirely  possible, 
but  by  no  means  Improbable,  that  the  assess- 
ments of  the  two  counties  would  have  been 
for  different  sums,  though  theoretically  they 
should  have  been  the  same.  It  is  always  pos- 
sible. If  not  likely,  that  this  may  occur  where 
the  same  fact  is  to  be  determined  by  tribunals 
composed  of  dUIerent  persons. 

The  order  of  the  Appellate  Division  should 
be  reversed,  the  assessment  against  the  relat- 
or Smith  canceled  and  that  against  the  re- 
lator Moller  reduced  to  $75,000,  with  costs  to 
the  appellants  In  all  courts. 

GRAT,  VANN,  and  WERNER,  33.,  concur. 
BARTLETT  and  HAIGHT,  JJ.,  dissent  fl-om 
so  much  of  the  judgment  as  reduces  the  as- 
sessment on  relator  Moller.  O'BRIEN,  J.,  ab- 
sent 

Order  reversed,  etc. 


(a?  111.  180) 
CITY  OF  CHICAGO  r.  HOQBERG  et  aL 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Dedication— Plat— CoNSTETjonoH. 

In  construing  a  plat,  the  rules  applicable 
in  construing  deeds  apply,  and  any  conflict  on 
the  plat,  and  all  doubts  as  to  the  meaning 
thereof,  are  to  be  construed  most  strongly 
against  the  dedicator. 

2.  Same— AiXET— ResEBVATioN  of  Title. 

.Where,  on  a  plat,  dotted  lines  are  nsed  as 
a  continnation  of  the  lot  lines,  crossing  the 
space  at  the  rear  of  the  lots  marked  "Private 
Alley,"  it  shows  that  it  was  the  intent  to  pass 
to  the  puTcbasen  of  the  corresponding  lots  the 
space  between  the  dotted  lines,  subject  to  an 
easement  in  favor  of  the  lot  owners,  and  not 
that  the  dedicator  intended  to  reserve  to  herself 
the  fee  in  the  strip. 

3.  Easement— Abandonment— Reversion. 

Where  owners  of  lots  have  title  to  an  alley 
subject  to  an  easement,  and  agree  to  abandon 
the  alley,  and  inclose  the  same  with  their  lots, 
each  lot  owner  becomes  seized  of  the  absolute 
title  to  his  entire  lot  including  the  portion  of 
the  alley  sp  inclosed. . 

Appeal  from  Circuit  Court,  Cook  County; 
Julian  W.  Mack,  Judge. 

Bill  by  Charles  E.  Hogberg  and  otbera 
against  the  city  of  Chicago.  Decree  for 
plaintUFs,  and  defendant  appeals.    Affirmed. 

Michael  F.  Sullivan  (Edgar  Bronson  Tol- 
man,  Corp.  Counsel,  of  counsel),  for  appellant 
Samuel  B.  Wringer,  for  appellees. 

BOGGS,  J.  The  appellees  filed  their  bill 
in  chancery  In  the  circuit  court  of  Cook  coun- 
ty for  a  decree  canceling  certain  alleged 
clouds  on  the  title  of  the  appellees,  respec- 
tively, to  seven  lots  in  the  <dty  of  Chicago, 
shown  on  a  plat  hereinafter  set  out  On  the 
24th  day  of  March,  1898,  Irene  Poorbaugh, 
who  was  then  the  owner  of  a  certain  tract 
of  land  composed  of  adjoining  parts  of  Iota 
in  the  city  of  Chicago,  resubdlvlded  and  plat- 
ted the  tract  as  shown  on  the  following  plat: 
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She  subsequently  sold  all  of  the  lots  to 
different  purchasers,  describing  each  lot  ac- 
cording to  the  number  given  it  on  the  plat 
making  no  reference  in  any  of  the  deeds  to 
the  10-foot  strip  marked  "Private  Alley,"  as 
shown  on  the  plat 

The  contention  of  the  appellant  city  is, 
that  the  respective  owners  of  the  various 
lots  acquired  title  in  fee  to  a  lot  90  feet  in 
length  and  only  an  Implied  easement  In  the 
strip  designated  "Private  Alley"  on  the  plat 
based  upon  the  representations  of  the  plat 
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and  that  the  fee  In  the  strip  remained  in  eald 
Irene  Poorbaugh,  the  dedicator;  that  the 
parcbasers  of  the  Iota,  by  an  express  agree- 
ment between  themselves  and  by  their  acts, 
demonstrated,  and  Intended  by  their  acts  to 
demonstrate,  their  desire  and  Intention  to 
abandon  the  easement  entirely,  and  appropri- 
ate the  strip  marked  "Private  Alley"  to  the 
exelnsive  indlVldnal  nse  of  the  lot  owners, 
respectively,  each  taking  so  much  thereof  as 
abutted  on  his  cv  her  lot;  that  the  effect  of 
the  abandcmment  of  the  easement  was  to 
relieve  the  estate  In  fee  in  the  strip  which, 
as  the  dty  claims,  rested  in  the  dedicator, 
from  the  bnrden  of  the  easement  whereupon 
the  title  in  fee  simple  absolute  rested  In  the 
dedicator,  Irene  Poorbaugh,  and  that  she, 
together  with  her  husband,  after  the  aban- 
donment of  the  easement,  conveyed  the  strip 
of  land  to  one  Celia  A.  York,  who  caused  the 
same  to  be  platted  as  a  public  alley,  and  ded- 
icated the  same  to  the  appellant  city,  and 
the  dedication  was  accepted.  The  dty,  on 
this  theory  of  the  construction  of  the  plat, 
claims  to  be  the  owner  of  the  fee  In  the  strip 
In  trust  for  the  nse  of  the  public.  The  posi- 
tion of  the  appellees  is,  that  the  respective 
conveyances  made  by  Irene  Poorbaugh  of  the 
dllTerent  lots  invested  the  grantees  in  such 
deeds  with  title  in  fee  to  a  lot  100  feet  in 
length,  subject,  as  to  10  feet  of  the  length 
thereof,  to  the  easement  of  a  private  right 
of  way  or  alley  as  laid  off  by  the  dedicator 
for  the  benefit  of  the  owners  of  each  of  the 
other  lots,  respectively;  that  such  easement 
was  only  for  the  enjoyment  and  benefit  of 
the  owners  of  the  lots  shown  on  the  plat,  and 
that  It  was  their  right  and  privilege  to  mu- 
tually abandon  and  abrogate  the  same;  that 
they  did  so,  by  mutual  consent  and  agree- 
ment, abrogate  the  easement,  and  that  there- 
npon  each  lot  owner  became  the  owner  in 
fee  simple  of  the  whole  of  his  or  her  lot,  be- 
ing of  the  length  of  100  feet,  and  that  the 
conveyance  executed  by  Irene  Carpenter  (n6e 
Poorbaugh),  purporting  to  convey  the  10-foot 
strip  to  Celia  A.  York,  and  the  execution  by 
said  Ceila  A.  York  of  the  plat  of  the  said 
icefoot  strip,  and  dedicating  It  to  the  appel- 
lant dty  as  ft  public  alley,  constituted  clouds 
on  the  title  ot  the  appellees  as  the  owners, 
respectively,  of  the  said  10-foot  strip.  The 
chancellor,  on  a  hearing,  sustained  the  con- 
tention of  the  appellees,  and  the  city  has  pros- 
ecuted this  appeal. 

We  think  the  eonclusion  reached  by  the 
cbancellor  correct  The  dedicator  owned 
parts  of  adjoining  tracts  or  lots  of  land 
comprising  a  connected  body  200  feet  in 
width  on  Seventy-Sixth  place  and  100  feet 
In  depth  on  Coles  avenue.  She  caused  the 
entire  body  of  land  to  be  platted.  Whether 
the  iHToper  construction  of  the  plat  is  that 
the  lots  were  platted  90  feet  in  length,  and 
the  dedicator  provided  for  the  use  of  the 
owners  of  the  lots  a  way  over  the  remainder 
of  the  lands  owned  by  her  of  the  width  of 
10  feet,  the  title  to  which  she  reserved,  or 


whether  the  plat  should  be  construed  to  show 
lots  100  feet  in  length,  with  the  easement  of 
a  private  way  over  the  rear  10  feet  of  each 
lot,  Is  the  question  to  be  determined.  In 
construing  the  plat,  the  rule  applicable  in 
construing  deeds  applies,  and  any  conflict 
appearing  on  the  plat,  and  all  doubts  as  to 
the  meaning  thereof,  are  to  be  construed 
most  strongly  against  the  dedicator  and  most 
favorably  to  her  grantees.  Ely  v.  Brown, 
183  111.  575,  56  N.  E.  181.  In  Elliott  on 
Roads  &  Streets  (section  119),  the  author 
says,  that,  in  construing  maps  and  plats,  it 
is  a  safe  general  rule  to  resolve  doubts 
against  the  donor,  within  reasonable  llmitEk 
The  curved  dotted.  line  at  the  street  corner 
of  lot  No.  7,  and  a  like  curved  dotted  line 
extending  outward  from  the  outermost  cor- 
ner of  the  strip  marked  "Private  Alley,"  at 
the  bottom  of  the  plat,  and  the  figures  "100" 
between  the  points  of  these  two  curved  lines, 
and  like  curved  dotted  lines  and  the  figures 
"100"  between  them  at  the  other  side  of 
the  plat,  demonstrate  that  the  entire  100 
feet  is  Included  In  the  plat,  and  indicate  quite 
strongly  that  the  lots  were  to  be  of  the 
length  of  100  feet  The  numbers  of  the  lots 
are  placed  in  a  space  surrounded  by  contin- 
uous lines  90  feet  in  length  and  27  feet  In 
breadth,  except  lot  7,  which  is  38  feet  in 
breadth,  but  at  the  end  of  each  of  the  con- 
tinuous dividing  lines  we  find  a  dotted  line- 
extending  from  the  continuous  lines  across 
the  space  marked  "Private  Alley."  The 
outer  boundary  lines  of  lots  1  and  7,  at  the 
easterly  and  westerly  margins  of  the  plat 
are  continued  by  dotted  lines  across  the  re- 
spective ends  of  the  strip.  Had  the  dedi- 
cator intended  to  limit  the  length  of  the  lots 
to  90  feet  and  to  reserve  to  herself  the  fee  in 
the  10-foot  strip,  burdened  with  the  ease- 
ment of  the  private  alley,  the  dotted  lines 
across  the  strip  marked  "Private  Alley"  and 
dividing  that  strip  Into  as  many  different 
parts  as  there  were  lots  shown  on  the  plat 
and  of  the  same  width  as  the  lots,  would 
not  It  seems  to  us,  have  been  marked  on  the 
plat  The  dotted  lines  are,  as  we  think  the 
plat  IB  to  be  understood,  continuations  of 
the  lot  lines,  and  indicate  that  the  owner  of 
each  lot  respectively,  has  some  indlvidufll 
Interest  In  the  portion  Included  within  the 
dotted  lines  of  his  lot  as  extended  across 
the  alley.  They  were  not  Intended  to  Indi- 
cate that  the  respective  lot  owners  were  en- 
titled to  the  exclusive  right  of  possession  of 
that  portion  of  the  private  alley  between 
the  dotted  lines,  for  the  alley,  throughout  its 
whole  length  and  breadth,  was  clearly  in- 
tended for  the  eaual  use  of  all  of  the  lot 
owners.  Yet  the  dotted  lines  were  placed 
on  the  plat  for  some  purpose  and  must  be 
given  some  meaning.  We  entertain  the  view 
the  dedicator  intended  by  the  V.BA  ot  the  con- 
tinuous lines  to  indicate  those  portions  of 
the  respective  lots  in  which  the  lot  owners 
had  full  and  complete  ownership,  and  emp 
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ployed  the  dotted  lines  extending  across  the 
alley  to  indicate  that  In  that  portion  of  the 
lot  Included  within  the  dotted  lines  the  lot 
owner  had  not  the  full  Interest,  but  his  or 
her  ownership  was  subject  to  the  easement 
vested  In  each  owner  of  other  lots  shown  on 
the  plat  to  use  the  same  as  a  private  alley. 
This  view  Is  strengthened  by  the  considera- 
tion that  It  would  be  highly  unreasonable 
to  suppose  that  the  dedicator  intended  to  re- 
tain' the  ownership  In  fee  of  the  narrow  strip 
extending  along  the  rear  of  these  lots.  The 
dedicator  did  not,  in  any  of  the  deeds  made 
by  her  to  the  purchasers  of  the  lots,  indicate 
that  she  reserved  any  Interest  In  any  part  of 
the  platted  prehiises,  and  there  Is  nothing 
on  the  plat  to  Indicate  any  such  reservation, 
but,  on  the  contrary,  we  think  the  plat,  on 
Its  face,  as  we  have  before  stated,  shows 
that  the  lots  were  each  of  the  length  of  100 
feet,  subject  to  the  easement  of  the  private 
alley  of  the  width  of  10  feet  extending  across 
the  rear  end  of  each'  lot  The  easement  hav- 
ing been  legally  discontinued  and  abrogated, 
each  lot  owner  became  seised  of  the  absolute 
title  to  the  \vhoIe  of  his  or  her  lot  The  deed 
executed  by  Mrs.  Carpentet  to  Mrs.  YorK 
conveyed  no  title,  and  the  plat  executed  by 
Mrs.  York  ha;d  no  legal  effect  because  Mrs. 
York  had  no  title  in  the  premises  proposed 
to  be  platted;  and  both  Instruments  were  but 
clouds  on  the  title  of  the  appellees. 

The  decree  is  therefore  affirmed. 

Decree  affirmed. 


(217  111.  3U)        . 

KBIOHBllT  MILLING  CO.  ▼.  VILIiAG»- 

OF  FEBBBUHG. 
(Supreme  Court  of  Illinois.    Oct  24,  190S.)f  ' 

1.  DeDICAWOST  —  StkEETS  —  ACCEPTAHCB  irt 
MuNlCaPAlJlTT— Necessitt. 
In  order  to  vest  in  a  municipality  titlet  to 
streets  shown  on  a  statutory  plat  the  muni- 
cipality must  accept  the  proposed  dedication  of 
such  streets. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cemt  Dig.  Dedication,  §  64.] 

2.'  Samx— Fabtiai.  AcckfIarce. 

A  municipality  does  not  by  accepting  a 
part  of  the  street  shown  upon  a  statutory  plat, 
accept  the  entire  street  nor  by  accepting  the 
entire  street  accept  other  streets. 

[Ed.  'Mote.i— For  cases  In  point,  see  vol.  16, 
Cent  Dig.  Dedication,  {  76.] 

3.  Same  —  Imfued    Acceftanok  —  Stbbetb 
WITHIN  City, 

The  fact  that  a  tract  of  land  shown  on  a 
statutorjr  plat  Is  within  the  corporate  limits  of 
a  municipality  does  not  show  an  implied  ac- 
ceptance by  ue  municipality  of  the  streets  on 
the  plat. 

4.  Same— Vacation  of'  Plat— Deeds. 

Where  the  grantor,  in  a  deed  of  vacation 
of  certain  blocks  platted  under  the  statute,  does 
not  own  all  "the  property  the  deed  purports  to 
vacate,  such  deed  is  invalid. 

5.  Same— Ofbrino  of  Streets— Estoppel  to 
Demand. 

'  A  city  .is  equitably  estopped  to  demand  the 
opening  of  *.  street  as  shown  on  a  statutory 
plat  where  it  has  acquiesced  for  nearly.  50 
years  in  the  occupation  of  the  street  by '  the 


owner  of  the  tract  covered  by  tiie  plat  for  the 
purpose  of  business  improvements  constructed 
at  large  -expense. 

Appeal  from  Circuit  Court;  St  Clair  Coun- 
ty: Chas.  T.  Moore,  Judge. 

Kill  by  the  Reichert  Milling  Company 
against  the  village  of  Freebnrg.  From  a  de- 
cree of  di^miasal  complalnaiit  ajppeala.  Be- 
versed. 

Turner  k  Turner  and  Louis  Klingel,  for 
appellant  James  O.  Miller  and  James  M. 
Dill,  for  appellee. 

HAND,  J,  This  waa  a  bill  In  ChanoKy 
filed  in  the  circuit  court  of  St  Clair  county 
by  the  Beichert  Mining  Coayiaiiy  against  the 
village  of  Freeborg,  for  an  lAjunction.  An 
answer  and  replication  were  filed,  and  upon  a 
bearing  the  bill  was  dismissed,  for  want  of 
equity,  and  tite  oomplainant  has  prosecuted 
an  appeal  tQ  thia  court 

In  the  year  1830  the  original  town  of 
Urbana  was  platted  by  Jolm  T.  Lemen,  and 
the  plat  was  filed  for  record  in  St  Olalr 
county,  wherein  the  town  was  situated.  In 
1859  Its  name  was  changed  to  Freeburg,  and 
in  1875  it  was  incorporated  as  a  village  under 
the  act  of  J1872.  In  18S4  Thomas  Temple 
and  others  platted  Mill  addition  to  Urbana. 
acknowledged  the  plKt  In  doe  form,  and  filed 
it  for  record  In  St  Clair  county.  The  follow- 
ing plat  shows  the  locus  in  quo: 


*Mi>    4    •• 


The  original  proprietors  of  Mill  addition 
erected  a  steam  flour  mill,  and  cooper  Bhope 
and  other  bnltdlngs  to  be  used  In  connection 
with  the  mill,  upon  the  west  half  of  blodc  2, 
and  excavated  two  mill  ponds  upon  the  north 
half  of  block  7,  In  said  addition,  which  sup- 
plied water  for  use  in  the  mllL  Walnut 
street  between  blocks  2  land  7  and  Temple 
street  between  blocks  7  and  8  have  never  been 
opened  to  the  public  for  travel,  and  a  fence 
for  a  great  many  years  has  been  maintained 
by  the  owners  of  said  mill  pro];>ert7  across 
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Temple  street  between  blocks  7  and  8,  apon 
the  west  line  of  Walnut  street,  and  said 
Temple  street  between  blocks  7  and  8  Is 
occupied  by  said  mill  ponds,  with  the  excep- 
tion of  a  strip  some  eight  feet  wide  upon  the 
north  line  of  said  street,  which  strip,  together 
with  the  adjoining  lands  west  of  Walnnt 
street  in  blotdcs  7  and  8,  has  been  used  In  con- 
nectlon  with  the  mill  for  pasturing  stock  and 
for  ajsricnltural  purposes.  The  appellant  Is 
the  owner  of  all  of  blocks  1,  2;  7,  8,  and  0 
of  said  addition,  with  the  exception  of  the 
northeast  comer  of  block  2  and  the  southwest 
comer  of  block  7.  In  lOOS  the  appellant  filed 
a  deed  of  vacation,  under  the  statute,  in  the 
ofBce  of  the  recorder  of  deeds  of  St  Olair 
county,  of  all  of  blo(te  7  and  8  and  the  west 
half  of  blocks  1  and  2,  whereby  it  declared 
that  portion  of  Mill  addition  to  Urbana,  In- 
cluding the  streets  and  alleys,  to  be  vacated. 
Prior  to  the  commencement  of  this  suit  the 
appellant  had  been  notified  by  the  appellee 
to  remove  the  fence  and  other  obstructions 
from  Temple  street  west  of  Walnut  street 
and  suit  had  been  commenced  against  it,  and 
It  was  tbreatMied  with  a  prosecution  under 
the  ordinances  of  said  village  for  obstructing 
said  street  "The  question  here  presented 
for  decision  is  whether  the  title  to  Temple 
street  west  of  Walnut  street  in  Mill  addition 
to  Urbana,  at  the  time  of  the  commencement 
of  this  suit  was  In  the  appellant  or  the 
appellee,  and  whether  the  appellee  had  the 
right  to  require  appellant  to  open  the  same 
to  the  public  for  travel,  by  requiring  it  to 
remove  Its  fences,  mill  ponds*  and  otber 
obstructions  therefrom. 

It  is  well  settled  In  this  state  tbat  ttie 
filing  of  a  statutory  plat  and  Its  acceptance 
by  the  municipality,  vest  the  legal  title  to 
the  streets  and  alleys  designated  upon  the 
plat  In  the  municipality,  and  that  a  sale  of 
lots  by  the  proprietor  In  accordance  with 
such  plat  entitles  the  purchaser  to  have  the 
streets  and  alleys  shown  upon  the  plat  re- 
main open.  In  such  case,  however.  In  order 
to  vest  the  title  to  the  streets  and  alleys 
In  the  municipality,  there  must  be  an  ac- 
ceptance of  the  plat  by  the  municipality. 
Uttler  V.  caty  of  Lincoln,  106  111.  353;  Jor- 
dan v.  aty  of  Chenoa,  166  111.  530,  47  N.  B. 
191.  lo  the  latter  case,  on  page  534  of  166 
III.,  page  191  of  47  N.  H.,  the  court  said: 
'TJntll  acceptance  of  a  proposed  dedication 
by  the  municipal  authorities  of  a  city  or 
town,  although  the  original  proprietor  may 
be  estopped  to  deny  a  dedication  of  the 
streets  and  alleys  as  against  Intervening 
rights,  his  acts  In  platting  an  addition  to  the 
city  or  town  and  acknowledging  and  record- 
ing such  plat  are  in  the  nature  of  a  mere 
offer  to  the  municipality,  and  until  the  prop- 
er authorities  accept  the  dedication  they 
cannot  be  bound,  by  mandamus  or  other- 
wise, to  open  or  Improve  the  streets,  and 
until  such  acceptance  they  can  have  no 
right  in  the  streets,  as  trustees  or  otherwise, 
and  tbat  an  acceptance  of  the  dedication 
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cannot  be  presumed  from  mere  proof  of 
the  execution  and  recording  of  the  plat" 
It  is  contended  tbat  the  village  took  posses- 
sion of  Temple  street  east  of  Walnut  street 
and  tbat  such  act  of  the  village  should  be 
held  to  be  an  acceptance  on  its  part  of  the 
entire  street  That  result  does  not  follow. 
Jordan  v.  Olty  of  Ohenoa,  supra:  City  of 
Chicago  V.  Drexel.  141  III.  89,  80  N.  B.  774. 
In  the  Drexel  Case,  on  page  109,  ot  141 
in.,  page  781  of  80  N.  B.,  It  was  said:  It 
Is  also  urged  tbat  the  acceptance  by  the 
municipal  authorities  of  the  town  of  Lake 
View  of  otber  streets  In  said  Hundley's  sub- 
division is  to  be  regarded  as  a  constructive 
acceptance  of  a  street  over  the  strip  of  land 
In  question.  The  rule,  which  seems  to  be 
abundantly  supported  by  the  authorities.  Is 
that  when  a  person  in  plotting  property 
maps  out  streets  thereon,  the  authorltlea 
may  accept  them  in  whole  or  In  part  An 
acceptance  of  a  part  is  no  acceptance  of 
the  whole."  It  Is  also  said  that  said  Mill 
addition  Is  within  the  corporate  limits  of 
the  village,  and  from  that  fact  the  village 
win  be  held  to  have  acc^ted  all  the  streets 
shown  upon  said  plat  Such  Is  not  the  law. 
Russell  V.  Chicago  &  Milwaukee  Electric 
Railway  Co.,  205  111.  156,  68  N.  B.  727.  In 
that  case,  on  page  166  of  205  111.,  page  781 
of  68  N.  B.,  the  court  said:  "It  Is  said, 
however,  by  appellees  that  prior  to  the 
filing  of  the  bill  in  this  case  Highland  Park 
*  *  •  extended  Its  city  limits  by  taking 
in  the  whole  addition  in  which  the  avenue 
in  question  Is  located.  The  mere  acceptance 
of  the  plat  by  the  municipal  authorities  and 
the  Inclusion  of  the  territory  covered  by  the 
plat  within  the  limits  of  the  municipality 
was  not  an  acceptance  of  the  dedication  of 
the  streets  and  passageways  shown  upon 
the  plat  The'  municipality  stlU  had  the 
right  to  elect  what  streets  shown  upon  the 
plat  should  become  public  highways  and 
public  charges  upon  the  munldpall^  with 
reference  to  their  maintenance."  The  posi- 
tion is  taken  by  appellant  that  no  acceptance 
of  said  street  having  been  shown  prior  to 
the  execution  and  recording  of  said  deed  of 
vacation  In  1903,  the  offer  of  dedication 
contained  in  the  recorded  plat  was  by  the 
deed  of  vacation  withdrawn,  and  the  vil- 
lage could  not  accept  the  offer  to  dedicate 
subsequent  to  the  date  of  said  vacation 
deed.  This  position  -would  be  sound  if  the 
vacation  of  that  part  of  the  plat  were  valid. 
The  deed  of  vacation  covered  all  of  blocks 
7  and  8  and  the  west  half  of  blocks  1  and 
2.  The  appellant  however,  did  not  own 
all  of  said  block  7  at  the  time  of  the  execu- 
tion of  said  deed  of  vacation,  and  under 
the  authority  of  Littler  v.  City  of  Lincoln, 
supra,  and  Chlcagro  Anderson .  Pressed  Brick 
Co.  V.  aty  of  Chicago,  138  111.  628,  28  N.  H 
756,  Its  deed  of  vacation  for  that  reason 
was  Invalid  and  did  not  have  the  effect  to 
withdraw  the  offer  of  dedication  nuidA^t 
Digitized  by  VjOOyiL 
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the  time  the  plat  was  executed  and  recorded. 

We  think,  however,  this  record  shows 
conclusively  that  prior  to  the  attempt,  In 
1902,  to  open  Temple  street  west  of  Walnut 
street  the  village  had  abandoned  that  por- 
tion of  the  street  by  nonuser.  The  plat 
was  made  In  1854^  and  for  abont  60  yean 
prior  to  the  commencement  of  this  suit 
Temple  street  west  of  Walnut  street  remain- 
ed closed  to  the  public.  While  the  statute 
of  limitations  would  not  run  against  the 
village  (Russell  v.  City  of  Lincoln,  200  III. 
611,  65  N.  a  1088)  during  that  time,  the 
defense  of  equitable  estoppel  by  reason  of 
the  abandonment  consequent  upon  nonuser 
we  think  properly  Invoked  by  the  appellant. 
The  appellant  and  Its  predecessor  In  title, 
abont  the  time  the  Mil]  addition  plat  was 
filed  for  record,  commenced  to  Improve  the 
property  adjacent  to  the  west  end  of  Temple 
street  for  milling  purposes.  A.  mill  and 
other  buildings  were  erected  on  the  south- 
west comer  of  block  2,  and  upon  the  north 
half  of  block  7  two  mill  ponds  were  excavat- 
ed, in  which  was  collected  the  water  used  in 
the  mill.  These  excavations  were  gradually 
extended  north,  and  deepened,  until  they  in- 
cluded substantially  all  of  Temple  street  be- 
tween blocks  7  and  8  and  west  of  Walnut 
street.  The  premises  west  of  Walnut  street 
were  fenced,  and  the  public  were  excluded 
therefrom  except  through  a  gate.  These  con- 
ditions were  acquiesced  in  by  the  village 
for  so  long  a  time  that  to  require  the  appel- 
lant to  now  reconstruct  its  mill  ponds  and 
rearrange  its  yards,  which  would  cost  it  a 
considerable  amount  of  money,  would  clear- 
ly be  inequitable.  In  Jordan  v.  City  of 
Chenoa,  supra,  the  alley  in  question  had  been 
fenced  up  by  Jordan  for  more  than  21  years. 
"He  bad  trees  growing  In  the  alley,  a  house 
standing  on  a  part  of  it,  and  a  hedge  fence 
growing  across  the  end  of  it"  The  court 
reviewed  the  cases  of  City  of  Peoria  v.  John- 
ston, 56  III.  45 ;  Village  of  Winnetka  v.  Prou- 
ty,  107  111.  218.  and  Village  of  Auburn  v. 
Ooodwln,  128  111.  57,  21  N.  E.  212,  and  held 
that  the  city  had  by  nonuser  abandoned  the 
alley,  and  that  it  was  equitably  estopped  to 
open'  the  same.-  Here  the  mill  ponds  of  the 
appellant,  found  In  the  street  in  question, 
are  more  permanent  In  character  than  were 
the  improvements  In  the  Jordan  Case,  name- 
ly, the  hedge  fence  and  house  and  growing 
traes.  We  think  this  case  falls  within  the 
r'lle  announced  in  that  case  and  many  other 
c6ses  decided  by  this  court,  and  that  in  view 
of  the  long  space  of  time  which  has  Interven- 
ed In  this  case  between  the  filing  of  the  plat 
of  the  Mill  addition  and  the  attempt  to  open 
said  street  and  in  view  of  the  improvements 
made  upon  said  street  by  the  appellant,  the 
village  of  EVeeburg  should  be  held  to  be 
equitably  estopped  to  claim  title  to  said 
street. 

The  decree  of  the  circuit  court  will  there- 
fore be  reversed,  and  the  cause  remanded  to 


that  court,  with  directions  to  enter  a  decree 
In   accordance  with   the  views  herein  ^- 
pressed. 
Reversed  and  remanded. 
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STREATOR   INDEPENDENT   TtSSIM- 

PHONE   CO.   V.   CONTINENTAIj 

TELEPHONE  CONST.  00. 

(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Appeai/— Estoppel  to  Aixeob  Ebbob— As- 
sent TO  Procebding. 

Where  defendant  introdnces  evidence  after 
motion  to  direct  verdict  was  overruled,  and  does 
not  renew  snch  motion  at  the  close  of  the  evi- 
dence, the  question  whether  the  evidence  tended 
to  prove  plaintiff's  case  cannot  be  reviewed. 

2.  GOBFOBATIONS— OONTBACTS  Or  PBOMOTBBS. 

Where  a  telephone  comi>any  received  a 
telephone  exchangee,  including  additional  lines, 
materials,  and  tools,  after  It  was  fully  incor- 
porated under  a  contract  made  before  the  oizan- 
ization  of  the  company  by  its  promoters,  it  is 
liable  for  the  value  of  the  property  received. 

3.  WoBK  AND  Labor— Actions. 

In  assumpsit  for  extra  work,  specifica- 
tions of  original  contract  are  properly  excluded. 

4.  Witnesses— Cbosb-Bxamination. 

In  a  suit  to  recover  the  specific  contract 
price  for  work  done,  a  cross-examination  into 
the  cost  of  constructing  the  work  is  properly 
disallowed,  where  there  was  no  direct  examina- 
tion on  such  question. 

[Bd.  Note. — For  cases  in  point  see  voL  BO, 
Cent  Dig.  Witnesses,  §  949.] 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  the  Continental  Telephone  Con- 
struction Company  against  the  Streator  In- 
dependent Telephone  Company.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court  and  defendant  appeals.    Affirmed. 

This  was  an  action  of  assumpsit  com- 
menced by  the  appellee  against  the  appel- 
lant Alfred  W.  Stromberg,  and  Charles  W. 
Stiger,  to  recover  a  balance  due  upon  account 
for  extras,  materials,  labor,  tools,  etc.,  fur- 
nished by  appellee  to  Alfred  W.  Stromberg 
and  others,  the  promoters  of  the  appellant 
corporation.  In  constructing  a  telephone  ex- 
change in  the  city  of  Streator,  which  tele- 
phone exchange,  with  its  appurtenances,  was 
turned  over  to  the  appellant  after  it  was 
fully  Incorporated,  and  which  account  the  ap- 
pellant, after  its  organization,  assumed  and 
agreed  to  pay.  The  declaration  consisted  of 
the  common  counts.  The  general  issue  was 
filed,  also  a  plea  denying  Joint  liability.  At 
the  close  of  the  plaintiff's  evidence,  the  de- 
fendant moved  the  court  to  peremptwrily  in- 
struct the  Jury  to  return  a  verdict  in  its 
favor,  whereupon  the  plaintiff  dismissed  as 
to  Stromberg  and  Stiger,  and  the  motion  was 
denied.  Thereupon  the  defendant  Introdu- 
ced proofs  in  defense  of  the  action,  and  the 
Jury  were  instructed  generally  as  to  the  law 
of  the  case  upon  behalf  of  both  the  plaintiff 
and  defendant;  but  the  moticm  for  a  per- 
emptory instruction  was  not  renewed  on  be- 
half of  the  defendant    The  Jury  returned  a 
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rerdlct  of  $5,773.03  in  favor  of  the  plalntUf, 
upon  which  verdict,  aftera  reialttltur  of  $477.- 
70  had  been  entered  by  the  plaintiff,  the 
conrt  rendered  Judgmoit  in  its  favor  for  the 
snm  of  $5,295.88,  which  judgment  has  been 
afEhrmed  by  the  Appellate  Court  for  the  First 
District,  and  a  further  appeal  has  been  prose- 
cuted to  this  court 

Hosea  W.  Wells,  for  appellant  Warvelle 
&  Clithero,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  It 
is  assigned  as  error  that  the  court  erred  in 
declining  to  take  the  case  from  the  jury  at 
the  dose  of  the  plaintiff's  evidence,  and  tho 
defendant  seeks  by  such  assignment  to  raise 
in  this  court  the  question  that  the  evidence, 
as  a  matter  of  law,  does  not  tend  to  prove  a 
cause  of  action  against  the  defendant  This 
court  has  frequently  held  that,  in  order  to 
raise  the  question  of  law  in  this  court 
whether  the  evidence  tends  to  support  the 
plaintiff's  cause  of  action,  it  is  necessary 
that  a  motion  for  a  peremptory  Instruction 
be  made  at  the  close  of  all  the  evidence,  and 
that  such  motion,  made  at  the  close  of  the 
plaintiff's  evidence,  when  evidence  is  after- 
wards introduced  on  behalf  of  the  defendant 
does  not  preserve  such  question  for  review ; 
that  by  introducing  evidence  after  such  mo- 
tion has  been  made  and  overruled  the  de- 
fendant waives  his  motion,  and  cannot  have 
the  benefit  thereof,  unless  he  renews  the  same 
at  the  close  of  all  the  evidence.  Pittsburg, 
Cincinnati,  Cliicago  &  St  Louis  Railway  Co. 
▼.  Hewitt  202  111.  28,  68  N.  B.  829 ;  Chicago 
Union  Traction  Co.  v.  O'Donnell,  211  111.  849, 
71N.  B.  1016.  The  question  of  law,  therefore, 
whether  the  evidence  tended  to  support  the 
plaintiff's  cause  of  action,  is  not  presented 
for  review  upon  this  record,  and  cannot  be 
considered  by  this  court 

It  is  also  assigned  as  error  that  the  court 
misdirected  the  jury  as  to  the  law.  The 
only  criticism  made  ui)on  the  instructions 
given  for  the  plaintiff,  found  In  the  original 
brief  filed  upon  behalf  of  the  appellant  is 
with  reference  to  the  fifth,  which  is  to  the 
effect  that  there  Is  no  evidence  in  the  record 
upon  which  to  base  the  same.  That  Instruc- 
tion informed  the  jury  that  it  they  believed, 
from  the  evidence,  that  the  defendant  as- 
sumed, after  its  complete  organization,  the 
obligations  of  its  organizers  for  the  building 
of  its  exchange,  etc.,  then  they  should  find 
the  Issues  for  the  plaintiff.  It  appears  from 
the  undisputed  evidence  that,  prior  to  the  ex- 
ecution of  the  original  contract  for  the  con- 
struction of  said  telephone  exchange,  said 
Stromberg  and  others  acting  with  him  had 
taken  steps  to  organize  the  appellant  corpo- 
ration and  to  obtain  a  franchise  to  construct 
said  telephone  exchange  in  said  city;  that 
while  the  organization  of  the  corporation 
was  in  progress  the  promoters  thereof  enter- 
ed into  a  contract  with  the  appellee  to  con- 
struct said  telephone  exchange^  and  subse- 


quently to  Install  in  connection  therewith 
certain  additional  lines,  which  exchange  and 
additional  lines  were  installed  and  in  (%)era- 
tlon  and  paid  for  by  the  promoters  of  the  en- 
terprise prior  to  July  1,  1901;  that  subse- 
quent to  that  date,  and  at  the  request  of 
Stromberg  and  the  parties  acting  with  him, 
appellee  installed  S3  additional  lines  at  an 
agreed  price  of  $79  per  line;  tliat  the  ex- 
change, including  the  additional  lines,  was 
operated  by  appellee  in  the  name  of  the  ap- 
pellant corporation  from  July  1  to  September 
13,  1901;  that  on  the  last  date  the  telephone 
exchange,  including  said  additional  lines 
and  certain  materials  and  tools,  together 
with  the  earnings  of  the  exchange  from  July 
Ist  to  September  13th,  less  operating  expen- 
ses, was  turned  over  to  the  appellant;  that 
an  account  was  subsequently  rendered  by 
the  appellee  to  the  appellant  for  the  balance 
due  it  for  the  construction  of  said  63  ad- 
ditional lines  and  said  materials  and  tools; 
that  appellant  made  no  objection  to  the  ac- 
count for  some  months,  but  after  several 
accounts  had  been  rendered,  claimed  to  l>e 
entitled  to  an  offset  for  a  small  amount 
against  the  claim  of  appellee.  This  evidence 
fairly  tended  to  show  that  the  appellant  re- 
ceived said  telephone  exchange,  including  said 
additional  lines,  materials,  and  tools,  after  it 
was  fully  Incorp<»tited.  This  case,  therefore, 
differs  from  the  cases  relied  upon  by  appel- 
lant which  were  attempts  to  hold  a  corpo- 
ration liable  for  debts  created  by  its  promot- 
ers, and  not  for  the  value  of  property 
which  it  had  received  after  It  was  com- 
pletely organized.  We  think  the  evidence 
sufficient  upon  which  to  base  the  instruction 
complained  of. 

It  is  further  assigned  as  error  that  the 
court  erred  in  excluding  certain  specifications 
as  to  the  manner  in  which  the  work  of  erect- 
ing the  telephone  system,  of  which  the  extras 
sued  for  formed  a  part  was  to  be  done. 
The  specifications  offered  were  not  identified, 
appeared  to  have  been  mutilated,  were  un- 
signed, and  showed  upon  their  face  they 
were  to  be  used  In  the  construction  of  a 
system  other  than  the  telephone  system  of 
appellant  The  appellee  sought  to  recover 
for  work  not  covered  by  the  original  con- 
tract and  which  the  specifications,  even 
though  properly  identified,  did  not  apply 
to.  We  think  the  court  did  not  err  in  exclud- 
ing the  same. 

It  is  also  urged  that  the  appellant  was  un- 
duly limited  In  its  cross-examination  of  ap- 
pellee's witnesses.  The  appellee  sought  to 
recover  for  erecting  63  extra  lines  of  tele- 
phone at  a  contract  price  of  $79  per  line. 
The  appellant  when  the  witnesses  of  appellee 
who  swore  to  the  contract  for  erecting  said 
extra  lines  at  $79  per  line  were  on  the  stand, 
sought  to  cross-examine  them  as  to  the 
material  which  went  into  said  lines  and  the 
cost  of  their  construction.  The  suit  was 
brought  to  recover  a  specific  contract  price 
for  constructing  said  extra  line 
igitized  by' 
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recover  the  value  of  constractlng  the  same. 
The  appellee  had  not  gone  into  the  cost  ot 
construction,  but  relied  npon  an  express  con- 
tract price  for  each  line.  The  appellant 
could  not,  upon  croas-ezaminatlon,  therefore^ 
Inquire  Into  matters  patalnlng  to  the  cost  of 
said  lines;  and  the  trial  court  did  not  err 
in  limiting  the  cross-examination  to  matters 
properly  brought  out  on  the  direct  examina- 
tion. 

We  find  no  reversible  error  in  this  record. 
The  Judgment  of  the  Appellate  Court  will 
therefore  be  aflSmed. 

Judgment  afSrmed. 


(217  111.  «1) 

IfAIiKAN  r.  CITY  OP  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Intoxicating  Liquobs— Municipal  Reg- 

XJLATION— DiSOBBrrlON  OF  ClTT. 

Starr  &  C.  Ami.  St.  189U,  c  2i,  par.  63, 
empowering  city  councils  to  license,  regulate, 
and  prohibit  the  selling  or  giving  away  of  iu- 
tozicating  liquors,  leaves  it  purely  discretionar).- 
wlth  the  clt^  whether  or  not  it  will  prohibl: 
the  sale  of  liquors  or  license  and  regulate  the 
traffic  therein. 

2.  Saio)— LicKNSEs — Conclusiveness  on  Li< 

CENSEE. 

A  dramshop  keeper,  who  accepts  a  license 
embracing  a  provision  authorizing  its  revoca- 
tion by  the  mayor  at  his  discretion,  is  bound  bj 
such  provision. 

3.  Same— Revocation  of  License. 

The  act  of  the  mayor  of  a  city  in  revoking 
a  liquor  license  on  the  ground  that  the  licensee 
was  running  two  dramshops  under  the  same 
license  was  not  arbitrary. 

4.  Sams— LiOENBES— Conbtbuction. 

A  municipal  license  authorizing  the  main- 
tenance of  a  saloon  at  a  certain  street  and 
number  does  not  entitle  the  licensee  to  run  one 
saloon  in  the  basement  of  the  building  and  an- 
other entirely  Independent  saloon,  havmg  a  sep- 
arate street  door  and  no  inside  connection,  on 
the  first  floor. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  Phillip  Malkan  against  the  city 
of  Chicago  and  another.  From  a  Judgment 
of  the  Appellate  Court,  reversing  a  Judg- 
ment for  plaintiff  against  defendant  dtyt 
plaintiff  apjpeals.    Affirmed. 

This  Is  an  action  of  assumpsit,  begun  on 
October  80,  1900,  In  the  circuit  court  of  Cook 
county  by  the  appellant  against  the  appellee, 
to  recover  the  sum  of  $219.95  alleged  to 
have  been  unlawfully  exacted  by  appellee 
from  appellant  as  a  license  fee  for  a  cer- 
tain basement  saloon  at  178  Qnincy  street, 
in  the  city  of  Chicago,  from  May  1,  1887, 
to  October  8,  1897,  by  threatening  to  close 
up  appellant's  business  at  once  unless  he  paid 
said  license  fee,  which  fee  is  alleged  to  have 
been  paid  by  appellant  under  duress,  and 
also  to  recover  damages  arising  out  of  the 
alleged  loss  of  money  expended  in  fitting  np 
said  saloon,  and  for  alleged  decrease  In  the 
value  of  appellant's  lease  of'  said  premises 
by  reason  of  the  closing  of  the  basement 
saloon,  which  was  closed  up  shortly  after 
the  payment  of  said   fee.    The    suit    was 


originally  brought  against  appellee,  tbe  dty 
of  Chicago,  and  one  Joseph  8.  Martin,  tbe 
city  collector  at  that  time.  The  declara- 
tion was  demurred  to,  and  subsequently 
amended  on  December  7,  1902.  The  plea 
of  the  general  Issue  was  filed  by  tbe  defend- 
ant on  December  9,  VBO^  The  cause  was 
tried  before  the  court  and  a  Jury.  At  the 
close  of  the  evidence  of  the  appellant,  the 
plaintiff  below,  the  trial  Judge,  at  the  re- 
quest of  the  defendant  gave  an  Instruction 
in  writing  to  the  Jury  to  find  the  issnes  for 
the  defendant  Joseph  S.  Martin,  but  refused 
to  give  a  similar  instruction  in  writing  to  the 
Jury  to  find  the  issues  for  tbe  defendant 
the  dty  of  Chicago.  Tbe  latter  Instruc- 
tion was  refused,  and  exception  was  taken 
thereto  by  the  city  of  Chicago.  At  the  close 
of  all  tbe  evidence  the  defendant  below,  the 
dty  of  Chicago,  submitted  to  the  court  a 
written  instruction  to  the  Jury  to  find  the 
issues  for  defendant  the  dty  of  Chicago. 
This  instruction  was  refused,  and  exception 
was  taken  to  such  refusal  by  the  city.  There- 
upon the  trial  Judge,  on  the  motion  of  the 
present  appellant,  plaintiff  below,  instmd- 
ed  the  Jury  to  find  the  issues  for  appellant, 
plaintiff  below,  and  assess  tbe  letter's  dam- 
ages at  the  sum  of  $287.70,  being  said  sum 
of  $219.95  and  Interest  thereon,  whereupon 
defendant  below,  by  its  counsel,  then  and 
there  duly  excepted.  Accordingly  the  Jury 
rendered  a  verdict  on  January  6,  1901,  find- 
ing: the  Issnes  for  tbe  defendant  Joseph  S. 
Martin,  and  finding  the  Issues  for  the  ap- 
pellant, and  assessing  the  letter's  damages  at 
tbe  sum  of  $287.70.  An  appeal  was  taken 
to  the  Appelate  Conrt 

The  Appellate  Court  has  rendered  a  Judg- 
ment, reversing  tbe  Judgment  of  the  dreuit 
court  without  remanding  the  cause,  and  in 
Its  Judgment  making  a  finding  of  facts.  The 
present  appeal  la  prosecuted  from  such  jndg- 
ment  of  reversal  entered  by  the  Appellate 
Court;  the  latter  court  granting  a  certifi- 
cate of  ImpcMTtance.  In  the  Judgment  of  the 
Appellate  Court,  entered  on  April  10,  1905, 
after  ordering  that  the  Judgment  of  the  cii^ 
cult  conrt  "be  reversed,  annulled,  set  aside, 
and  wholly  for  nothing  esteemed,"  the  fid- 
lowing  finding  of  facts  Is  made  by  tbe  Ap- 
pellate Court:'  "Appellee  [the  then  appellee 
In  the  Appellate  Court  is  the  present  appel- 
lant in  this  court]  in  February,  1897,  rent- 
ed the  two-story  and  basement  building, 
known  as  No.  178  Qnincy  street;  In  the  dty 
of  Chicago,  and  fitted  up  two  saloons  there- 
in; one  In  tbe  basement  and  the  other  on 
the  main  floor.  Each  of  these  saloons  bad 
Its  separate  entrance  from  the  street  There 
was  no  way  to  go  from  one  to  tbe  other  of 
these  saloons  without  going  out  Into  tbe 
street  March  16,  1897,  aroellee  took  out 
a  dty  license  to  keep  a  saloon  at  that  number. 
Immediately  thereafter  he  operated  and 
continued  to  run  both  of  said  saloons  under 
this  license.  He  was  the  sole  owner  and 
manager  of  these  saloons.  During  tbe  soin- 
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mer,  or  in  tbe  early  tell,  of  1897,  appellee 
connected  tbeee  saloonB  by  an  Inside  stair- 
way. In  October  1897,  while  appellee  was 
atlU  ranning  both  of  these  saloons,  the  dty 
collector  demanded  of  him  that  he  pay  a 
license  fee  from  May  1,  1897,  to  the  date 
of  tbe  demand,  amounting  to  $219.9S,  doe 
and  arrear,  as  was  alleged  by  said  collector, 
because  appellee  daring  that  period  of  time 
bad  sold  liquors  in  said  .basement  saloon 
withont  licaise.  The  city  collector  threatoi- 
ed  to  dose  both  saloons  antess  aK>eUee  paid 
said  Bum  to  tbe  dty  orilector." 

rrank  M.  Cox,  for  appellant  Maclay 
Hoyne  (Edgar  Bronson  Tolman,  Corp.  Coun- 
sel, of  counsel),  for  appellee. 

MAORUOER,  J.  (after  stating  the  facts). 
The  city  contends  in  this  case  that  the  ap- 
Iiellant  was  running  two  saloons  at  No.  178 
Qolncy  street  in  Chicago,  tbe  latter  being  a 
two-story  and  basement  brick  building,  under 
one  license ;  that  one  of  these  saloons  was  in 
the  basement  and  the  other  on  the  first  floor 
of  the  building ;  and  that  be  had  no  right  so . 
to  run  the  two  saloons  under  one  license,  but 
should  hare  taken  out  a  separate  license  for 
each  saloon — that  is  to  say,  a  license  for  the 
isaloon  in  tbe  basement  and  another  license 
for  the  saloon  on  tbe  first  floor  of  the  build- 
ing above  tbe  basement.  On  the  other  band, 
the  contention  of  tbe  appellant  is  tliat  the 
demand  of  the  city  for  the  payment  of  a 
double  license — ^that  Is  to  say,  for  the  pay- 
ment of  a  license  fee  for  the  period  from  May 
1, 1897,  to  October  8, 1897— for  tbe  saloon  in 
tbe  basement  of  tbe  bnllding,  in  addition  to 
the  license  fee  already  paid  for  tbe  saloon  on 
the  first  floor  of  the  bnllding,  was  Illegal,  and 
that  appellant,  under  the  law,  had  a  legal 
right  to  operate  the  two  saloons  under  one 
license,  so  long  as  they  were  on  the  premises 
known  as  No.  178  Qulncy  street,  and  so  long 
as  appellant  remained  the  sole  owner  and 
manager  thereof.  Tbe  question  presented  by 
the  record,  tben,  is:  Did  the  city,  in  view  of 
tb»  statute  and  ordinances,  bare  the  right  to 
exact  from  appellant  two  license  fees,  one  for 
the  saloon  in  tbe  basemeot,  and  the  other  for 
the  saloon  on  tbe  first  floor  of  the  bnllding; 
both  saloons  being  located  in  the  same  build- 
ing, and  both  used  by  appellant  and  nnder  his 
sole  ownership  and  management? 

liiBt.  In  the  case  at  bar  the  Appellate 
Conrt  has  rendered  a  Judgment  reversing  the 
trial  conrt  without  remanding  the  canse,  and 
has  recited  in  its  judgment  tbe  facts  as 
fonnd  by  it.  Under  section  87  of  the  practice 
act  (Starr  &  C.  Ann.  St  1890,  c.  110,  par.  88) 
its  flndtng  ot  tbe  tacts  In  controversy  is  differ- 
eat  flrom  tbe  flndinf  of  the  tects  made  by  tbe 
trial  court  Wtaere  the  Appellate  Court  thus 
reverses  tbe  judgment  of  tbe  trial  court  and 
makes  a  finding,  of  the  facts  in  Its  judgment 
snch  Judgment  Is  final  and  conclusive,  so  far 
as  the  Supreme  Court  Is  concerned,  as  to  all 
matters  of  fact  in  controversy.     "The  de- 


cision of  the  Appellant  C!ourt  being  conclu- 
sive on  the  questions  of  fact,  we  cannot  re- 
view them  on  appeal."  Hancock  v.  Singer 
Mant  Co.,  174  111.  503,  61  N.  B.  820;  Wil- 
liams V.  rorbes,  114  lU.  167,  28  N.  E.  463: 
Schwartz  v.  Supreme  Ck>nrt  of  Honor,  194  111. 
844,  62  N.  E.  777.  Here  the  Appellate  Court 
has  fonnd  as  matter  of  fact  that  tbe  ap- 
pellant fitted  up  two  saloons  in  the  two- 
story  and  basement  building,  known  as  178 
Qulncy  street;  one  In  tbe  basement  and  the 
other  on  the  main  floor.  It  has  also  found  as 
a  matter  of  fact  that  each  of  these  saloons 
had  its  separate  entrance  from  the  street  and 
that  there  was  no  way  to  go  from  one  to  the 
other  of  these  saloons  without  going  Into  tbe 
street  It  appears  that  the  saloon  on  the 
first  floor  and  that  In  tbe  basement  were  con- 
nected some  time  in  the  summer  or  early  fall 
of  1897  by  an.  inside .  stairway ;  but  It  no- 
where appears  that  this  inside  stairway  ex- 
isted during  the  period  beginning  on  May  1, 
1897,  for  which  the  payment  was  required  of 
appellant  as  back  license  for  tbe  basement 
saloon.  Section  1178  of  tbe  city  ordinances 
Introduced  in  evidence  provides  that  the 
license  year  shall  be  divided  into  three 
periods — the  first  being  from  May  1st  to 
August  SOtb,  Inclusive,  the  seciMid,  from 
August  3lBt  to  December  SOtb,  Inclusive,  and 
tbe  third,  from  December  Slst  to  April  SOtb, 
inclusive.  That  appellant  bad  fitted  up  and 
was  operating  two  saloons.  Instead  of  one.  In 
the  building  In  question,  is  a  fact  found  by 
tbe  AiV)ellate  Court ;  and  its  finding  in  regard 
thereto  is  conclusive  upon  this  court 

Second.  In  Sanders  &  Son  v.  Town  Coun- 
cil, 60  Oa.  178,  it  was  held  that  tbe  question 
whether  two  rooms  in  a  particular  house  In 
which  it  is  proposed  to  sell  spirituous  liquors 
are  in  truth  two  distinct  places  is  a  question 
of  fact ;  and  in  that  case  the  Supreme  Court 
of  Georgia  said:  "It  Is  not  clear  to  us  that  in 
this  case  tliere  is  not  an  effort  to  get  permis- 
sion to  set  up  two  liquor  shops  under  one 
license.  These  two  rooms,  nnder  the  admit- 
ted facts,  are  so  situated  as,  in  a  very  fair 
sense,  to  make  two  different  places.  They 
open  on  different  streets.  There  Is  no  com- 
munication Inside  between  them,  and  they  are 
on  different  stories.  •  •  *  We  think  It 
was  no  abuse  of  tbe  exerdae  of  tbe  sotmd 
Judgment  of  tbe  coundl  to  conclude  that  each 
was  a  distinct  place,  and  that  the  fact  of  one 
firm  being  tbe  owner  of  botb  did  not  alter  the 
case.  How  much  further,  when  the  business 
should  be  opened,  this  distinctiveness  would 
go,  is  tolerably  evident  Perhaps  they  are 
to  be  visited  by  different  classes  of  people, 
sell  at  different  prices  and  different  quanti- 
ties of  the  same  named  liquor,  opened  at 
different  hours,  and  have  entirely  different 
manners,  customs,  and  practices.  How  far 
the  admitted  facts  make  these  two  rooms 
different  places  the  coundl  has  determined  as 
a  question  of  fact  We  see  nothing  in 'the 
case  to  justify  the  conclusion  that  this  de- 
cision is  an  abuse  of  power."  ,  r\  ^r-iir> 
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Clause  46  of  section  1  of  article  S  of  the 
Illinois  act  relating  to  cities  and  villages 
(Starr  &  C.  Ann.  St  1896,  &  24  par.  63)  con- 
fers upon  the  dty  council  in  cities  the  power 
"to  license,  regulate  and  prohibit  the  selling 
or  giving  away  of  any  intoxicating,  malt, 
vinous,  mixed  or  fermented  liquor,  the  license 
not  to  extend  beyond  the  municipal  year,  in 
which  it  shall  be  granted,  and  to  determine  the 
amount  to  be  paid  for  such  license :  ♦  •  • 
Provided,  further,  that  in  granting  licenses 
such  corporate  authorities  shall  comply  with 
whatever  general  law  of  the  state  may  be  in 
force  relative  to  the  granting  of  licenses." 
Where  the  Legislature  confers  upon  a  city 
power  to  regulate,  license,  and  prohibit  the 
sale  of  intoxicating  liquor,  it  is  a  matter 
purely  discretionary  with  the  city  whether  or 
not  it  will  wholly  prohibit  such  sale  or  license 
and  regulate  the  traffic  In  it  Section  1180 
of  the  city  ordinances  introduced  in  evidence 
provides  fh&t  any  license  granted  thereunder 
by  the  city  may  be  revoked  upon  written 
notice  by  the  mayor,  whenever  it  shall  appear 
to  his  satisfaction  that  the  party  so  licensed 
shall  have  violated  any  provision  of  any 
ordinance  of  the  city  council  relating  to  in- 
toxicating liquors,  or  any  condition  of  the 
bond  aforesaid,  and  that  upon  complaint  to 
him  by  two  or  more  persons  that  any  place 
licensed  as  a  saloon  is  a  resort  of  disreputa- 
ble persons,  the  mayor  shall  at  once  cause  an 
Investigation  to  be  made  as  to  such  complaint 
and,  if  found  to  be  true,  he  shall  forthwith  re- 
voke the  license  issued  to  any  person  or  per- 
sons to  keep  such  saloon,  and,  upon  report  to 
the  mayor  by  the  police  department  that  any 
saloon  is  a  resort  of  disreputable  persons, 
the  mayor  shall  at  once  revoke  the  license  of 
the  keeper  of  such  saloon.  The  license  Is- 
sued to  the  appellant  contained  the  provision 
that  "this  license,  with  all  the  rights  under 
It  is  subject  to  revocation  at  the  discretion  of 
the  mayor,  and  this  license,  with  all  the 
rights  under  it,  shall  terminate  absolutely 
upon  the  notice  of  said  revocation  being  left 
at  the  bar,  and  the  person  to  whom  it  is.  Is- 
sued shall  stand  in  the  same  position  as  if 
he  had  not  taken  out  any  license."  Appellant, 
accepted  his  license  with  knowledge  that  the 
ordinance  of  the  city  provided  for  the  revoca- 
tion of  the  same  In  the  manner  stated,  and  al- 
so accepted  the  license  vrith  the  provision  In 
It  that  It  was  subject  to  revocation  at  the 
discretion  of  the  mayor.  By  thus  accepting 
the  license,  be  assented  to  Its  terms  and  con- 
ditions. The  mayor,  upon  Investigation,  de- 
cided as  a  question  of  fact  that  the  appellant 
was  running  two  saloons.  Instead  of  one, 
under  one  license;  and  we  are  not  prepared 
to  say  that,  as  he  determined  the  question  of 
fact  In  the  manner  stated,  there  was  anything 
arbitrary  In  the  act  of  revoking  appellant's 
license.  Schwncbow  v.  City  of  Chicago,  68  111. 
444 ;  Wiggins  v.  City  of  Chicago,  68  111.  872. 

But  whether  or  not  the  question  of  fact 
whether  liquor  was  sold  by  the  appellant  In 
two  places,  Instead  of  one,  under  one  license, 


may  be  determined  by  the  mayor,  or  whethet 
It  is  a  question  of  fact  to  be  determined  by 
the  court  or  a  Jury  acting  under  the  Instruc- 
tion of  the  court  in  either  case  the  question 
of  fact  has  here  been  determined  adversely  to 
the  appellant  In  State  v.  Fredericks,  16 
Mo.  383,  it  was  said  by  the  Supreme  Court  of 
Missouri :  "There  was  no  dispute  about  the 
sale  of  intoxicating  liquors.  The  only  point 
was  whether  they,  were  sold  at  one  or  two  pla- 
ces, and  therefore  the  Instructions  were  word- 
ed in  regard  to  this  point  only.  Whether  there 
was  but  one  or  two  places  was  a  matter  of 
fact  for  the  finding  of  the  Jury  under  proper 
instructions.  They  found  there  were  two 
places,  and,  I  think,  very  correctly.  The  In- 
structions, given  properly,  put  the  question 
in  issue  before  them,  and  the  one  refused 
was  not  calculated  to  aid  or  assist  them  In 
arriving  at  a  more  correct  conclusion."  Here 
the  Appellate  Court  differing  from  the  trial 
court  has  found  as  a  matter  of  fact  that  there 
were  two  saloons.  Instead  of  one.  Indeed, 
the  appellant  In  his  evidence  speaks  of  the 
saloon  in  the  basement  and  of  the  saloon  on 
the  first  floor  of  the  building  as  being  two  sa- 
loons. He  says:  "I  opened  both  the  base- 
ment saloon  and  the  street-floor  saloon  at  the 
same  time,  and  continued  to  operate  them  un- 
til October  8,  1897."  He  also  says:  "My 
saloon  on  the  first  floor  of  178  Quincy  street 
and  the  saloon  In  the  basement  both  bad  ea- 
trances  on  Quincy  street" 

Third.  The  fact  being,  then,  that  the  appel- 
lant was  actually  running  two  saloons  under 
one  license  at  178  Quincy  street,  one  In  the 
basement  and  the  other  on  the  first  floor 
of  the  building,  the  question  Is  whether  there 
was  anything  In  the  license  given  him  by  the 
dty  which  Justified  such  condnct  His  li- 
cense Is  in  evidence,  and  begins  as  follows: 
"By  authority  of  the  City  of  Chicago,  license 
Is  hereby  given  to  Phillip  Malkan  to  keep  a 
saloon  or  grocery  at  178  Quincy  street  in  the 
city  of  Chicago,  and  to  sell,  barter,  give  away, 
or  deliver  wines  and  other  liquors,  whether 
malt  vinous,  or  spirituous,  in  quantities  leas 
than  one  gallon  In  the  place  above  desig- 
nated, from  the  date  hereof,  •  •  •  bonds 
having  been  filed  pursuant  to  the  laws  of  the 
state  of  Illinois  and  the  ordinances  of  the 
city  of  Chicago  in  such  cases  made  and  pro- 
vided, to  be  subject  to  such  ordinances  of 
the  said  dty  of  Chicago  as  now  or  hereafter 
may  be  In  force,  and  the  laws  of  said  state 
now  or  hereafter  in  force.  In  regard  to  the 
sale  of  wines  and  liquors,"  etc.  License  was 
thus  given  to  appellant  to  keep  a  saloon  or 
grocery  at  178  Quincy  street  The  license 
was  not  to  keep  two  saloons  at  that  place. 
Therefore,  under  the  terms  of  his  license, 
as  compared  with  the  facts  as  proven,  be  was 
operating  one  of  the  saloons  without  a  li- 
cense. 

Counsel  for  appellant,  however,  Insists 
that,  when  the  statute  known  as  the  "Dram- 
shop Act"  and  the  ordinances  of  the  city 
confer  the  right  to  keep  a  saloon  at  a  bulling 
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or  honae,  the  rlgbt  Is  thereby  conferred  to 
keep  any  number  of  saloons  in  any  number  of 
rooms,  provided  all  of  the  same  are  In  that 
one  bnilding.    Section  1  of  the  dramahop  act 
thus  defines  dramshop:    "A  dramshop  Is  a 
place  where  spirituous  or  vinous  or  malt 
liquors  are  retailed  by  leas  quantity  than  one 
gallon."    2  Starr  &  C.  Ann.  St  1880  (2d  Ed.) 
p.  ISiST.    It  Is  said  that,  under  the  facts  of 
the  present  case,  the  place  where  appellant 
had  a  rlgbt  to  retail  liquors  was  not  a  room 
in  the  building  known  as  178  Qulncy  street, 
bat  the  whole  of  the  building  at  178  Qulncy 
street    The  language,  however,  of  the  license 
Is  "a  saloon."    In  Schwuchow  v.  City  of  Chi- 
cago, supra,  this  court  speaking  through  the 
late  Mr.  Justice  Walker,  said   (page  447) : 
"The  license  was  to  keep  a  saloon  or  grocery, 
and  this  latter  term  has  generally  been  used 
by  the  General  Assembly  to  designate  a  place 
where  liquors  are  retailed  to  be  drunk ;  and 
that  is  the  general  meaning  applied  to  the 
word."    That  is  to  say,  a  saloon  or  grocery 
is  the  place,  within  the  meaning  of  the  law, 
where  liquor  may  be  sold,  and  not  necessarily 
the  building  in  which  the  saloon  or  grocery 
Is  located.    Webster  defines  a  saloon  as  "a 
large  public  room  or  parlor" ;  and  he  also  de- 
fines  it   as   follows:    "Popularly   a   public 
room  for  specific  uses,  especially  a  barroom 
or  grogshop ;  as,  a  drinking  saloon,"  etc.    In 
other  words,   the   popular  idea    associated 
with  the  word  "saloon"  Is  that  it  Is  a  room, 
rather  than  a  building  with  several  rooms. 
Webster  also  defines  "dramshop"  as  "a  shop 
or  barroom  where  spirits  are  sold  by  the 
dram."    The  license  Issued  to  appellant  pro- 
vides that  no  concert  exhibition,  ball,  dance, 
or  play   shall   be  given   or  performed  "In 
the  same  ro<Hn  where  the  liquors  are  sold," 
not  tn  the  building  where  liquors  are  sold. 
It  Is  not  necessary  for  us  to  decide  whether. 
If  the  basement  saloon  and  the  saloon  on 
the  first  floor  of  the  building  occupied  by  ap- 
pellant had  been  connected  by  a  stairway 
during  the  period  for  which  the  license  fee 
was  exacted,  they  might  be  regarded  as  one 
saloon.  Instead  of  two,  because  the  facts  as 
found  here  show  that  during  the  period  In 
question  they  were  not  so  connected ;  and  not 
only  so,  but  appellant  bad  in  each  place  a 
separate  bar,  a  separate  set  of  attendants,  a 
separate  stock  of  liquors,  etc.    He  had  on 
each  floor  a  complete  outfit  of  utensils  and 
eqnlpment  for  saloon  purposes.    Each  floor 
had   a  separate  entrance  opening  from  the 
street,  and  on  each  floor  appellant  catered  to 
a  different  class  of  customers.    His  license 
also  provides  that  the  notice  of  revocation, 
wblcb  the  mayor  is  authorized  to  give,  shall 
be  left  "at  the  bar,"  and  not  "at  the  bars." 
The  license  also  quotes  a  part  of  the  city 
ordinance,  which  provides  that  the  licensee 
shall  cause  such  license  to  be  posted  "on  some 
conspicuous  part  of  the  room  or  bar  kept  or 
used   for  such  purpose."    The  intention,  by 
this  pbraseology,  was  evidently  to  designate 
one  room  or  bar  kept  for  the  purpose  of 
selling  liquor,  and  not  several  rooms  or  bars. 


Section  1175  of  one  of  the  city  ordinances 
Introduced  in  evidence  provides  for  the  is- 
suance by  the  mayor  of  licenses  "for  the 
keeping  of  dramshops,"  and  also  provides 
that  on  Sundays  the  licensee  shall  keep 
dosed  "all  doors  opening  out  upon  any  street 
from  the  bar  or  room  where  such  dramshop 
Is  to  be  kept"  Here  the  dramshop  Is  spok- 
en of  as  being  kept  In  a  bar  or  room,  and  not 
In  a  bnilding  where  there  are  several  bars 
or  rooms.  Secti<m  1176  of  one  of  the  ordi- 
nances Introduced  in  evidence  provides  that 
the  licensee  shall  not  permit  any  liquor  "to 
be  sold  or  served  in  such  dramshop  or  saloon 
by  any  female,  unless,"  etc.  Here  the  refer- 
ence is  not  only  to  one  dramshop  and  one 
saloon,  but  the  words  "dramshop"  and  "sa- 
loon" are  used  interchangeably  as  meaning 
the  same  thing.  Section  llSOof  the  ordinan- 
ces as  Introduced,  which  relates  to  the  revoca- 
tion of  the  license  by  the  mayor,  and  which 
has  been  above  quoted,  speaks  of  "any  place 
licensed  as  a  saloon,"  thus  clearly  Indicat- 
ing that  the  place  to  be  licensed  Is  one  sa- 
loon, and  not  a  building  In  which  a  saloon 
Is  located.  The  same  section  also  provides 
that  as  to  "any  saloon"  which  Is  a  resort  of 
disreputable  persons,  the  mayor  shall  at 
once  revoke  "the  license  of  the  keeper  of 
such  saloon" ;  using  the  singular,  and  speak- 
ing of  one  saloon.  In  section  7  of  the  dram- 
shop act  (2  Starr  ft  C.  Ann.  St  1896  [2d  Ed.] 
p.  1592),  rooms  and  cellars  are  spoken  of  as 
"places"  where  liquor  is  sold.  It  cannot 
therefore,  be  said  that,  when  appellant  was 
authorized  to  keep  a  saloon  at  178  Qulncy 
street  the  whole  building  was  the  place 
where  he  had  a  right  to  sell  liquor ;  but  the 
room  where  he  had  his  bar  and  ran  his 
saloon  was  the  place  where  he  sold  liquor, 
within  the  meaning  of  "place,"  as  used  in 
the  statute  and  city  ordinances.  In  17 
American  and  English  Encyclopedia  of  liaw 
(2d  Ed.)  p.  237,  It  is  said :  "One  license  will 
not  authorize  the  person  or  persons  licensed 
to  conduct  the  business  In  more  than  one 
place.  A  license  la  necessary  for  each  place 
In  which  the  business  la  conducted."  State 
r.  Walker,  16  Me.  241;  Commonwealth  v. 
Estabrook,  10  Pick.  293.  In  Thomas  v.  Arle, 
122  Iowa,  638,  98  N.  W.  380,  the  Supreme 
Conrt  of  Iowa  said:  "The  only  question 
presented  for  our  determination  Is  whether 
a  person,  having  paid  but  one  tax  and  hav- 
ing but  one  license,  may  keep  for  sale  and 
sell  intoxicating  liquors  In  two  different  and 
wholly  separate  rooms  in  the  same  build- 
ing. We  are  clearly  of  the  c^lnlon  that  such 
question  must  be  answered  in  the  negative. 
To  hold  otherwise  would  certainly  violate, 
not  only  the  spirit  of  the  law,  but,  we  think, 
the  letter  of  the  law.  Section  2432  of  the 
C!ode  provides  that  'every  person  •  •  • 
maintaining  a  place  where  Intoxicating  liq- 
uors are  sold  or  kept  with  Intent  to  sell, 
shall  pay  an  annual  tax,'  etc.  It  must  be 
manifest  from  our  statement  of  the  facts  that 
the  defendant  Is   maintaining  two  placesi^ 
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each  independent  of  the  other  In  every  ma- 
terial sense  necessary  to  be  considered.  The 
mere  fact  that  by  bis  license  he  is  author* 
Ized  to  carry  on  bnsiness  in  the  building 
mentioned  cannot  be  c<»i8tmed  to  confer  the 
right  on  defendant  to  cut  such  building  up 
Into  separate  rooms,  the  number  to  be  lim- 
ited only  by  the  capacity  of  the  building 
or  the  extent  of  the  premises,  and  in  each 
maintain  an  Independent  place  for  the  sale 
of  liquors."  The  Iowa  case  last  mentioned 
seems  to  be  on  all-fours  with  the  case  at  bar, 
and  the  doctrine  of  it  commends  itself  to 
our  approval.  Indeed,  there  is  nothing  any- 
where in  the  case  to  show  that  the  city  or 
its  officials,  when  they  granted  the  license 
to  appellant  to  keep  a  saloon  at  178  Qulncy 
street  knew  that  be  had  a  lease  of  the 
whole  building.  It  appears  from  bis  evi- 
dence that  be  did  have  a  lease  of  the  whole 
building,  including  the  basement  and  the 
two  floors  above  the  basement ;  but  whether 
or  not  he  communicated  this  fact  to  the  city 
authorities  when  he  obtained  his  license 
does  not  appear.  In  a  large  city  like  Chica- 
go, where  there  are  immense  buildingB  in 
the  business  district,  it  cannot  be  assumed 
that  a  man  who  takes  out  a  license  to  keep 
a  saloon  at  a  certain  number  Intends  to 
open  any  number  of  saloons  in  the  building 
where  such  numl>er  is  found. 

Counsel  for  appellant  relies  upon  several 
cases  in  other  states  which  seem  to  hold 
views  contrary  to  those  here  expressed.  One 
of  these  cases  Is  City  of  St.  Louis  v.  OerardI, 
90  Mo.  640,  3  S.  W.  408.  The  Missouri  case 
Is  a  case  where  the  proprietor  of  a  hotel  was 
licensed  to  keep  a  dramshop:  and  that  case 
holds  that,  where  a  dramshop  is  kept  at  a 
place  designated  in  the  license,  the  mere  fact 
of  the  licensee  erecting  more  than  one  bar  at 
such  place  does  not  constitute  a  carrying  on 
of  business  at  more  than  one  place,  where 
the  bars  are  directly  connected  by  doorways 
on  the  same  floor  of  a  hotel,  and  are  acces- 
sible to  guests  without  going  out  of  the  hoteL 
There  the  bars  were  kept  on  the  ground  floor 
of  the  hotel,  and  screened  off  by  partitions, 
having  direct  and  immediate  connection  by 
doorways,  all  of  which  were  accessible  to 
the  guests  without  going  out  of  the  hotel, 
and  all  of  which  bars  were  located  on  the 
premises  occupied  for  hotel  purposes  and 
part  of  the  Planters'  House,  which  was  one 
building  and  one  place.  There  the  main 
business  of  the  licensee  was  that  of  running 
a  hotel,  and  tbe  keeping  of  the  bars  was 
merely  Incidental  to  the  keeping  of  the  ho- 
tel, but  the  facts  are  not  similar  to  tbe 
facts  in  this  case,  where  the  license  was  to 
keep  "a  saloon";  that  is,  one  saloon  at  one 
place.  Moreover,  the  question  to  be  deter- 
mined involves  the  construction  of  language 
in  tbe  Chicago  city  ordinances,  and  in  appel- 
lant's license,  and  in  tbe  Illinois  dramshop 
act.  The  case  of  Conrtwrlgbt  v.  Common 
Council,  96  Mich.  290,  55  N.  W.  808,  was  also 
a  case  where  bars  were  operated  in  a  hotel. 


and  the  decision'  follows  flie  Hlssonil  case 
already  referred  to. 

For  the  reasons  above  stated,  we  are  of 
the  <^iolon  that  the  Judgment  of  tbe  Appel- 
late Court  is  right;  and  it  is  accordingly  af- 
firmed. 

Judgment  affirmed. 
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BARP  et  al.  t.  LILLY. 


(Supreme  Court  of  IlHnois.    Oct  24,  1900.) 

1.  Appeai^-Beview— Evidence. 

Whether  there  was  any  evidence  to  sostaln 
plaintiff's  action  cannot  be  considered  by  tbe 
Supreme  Court  where  no  motion  was  made  to 
direct  a  verdict  for  defendant  and  exception  re- 
served to  the  court's  action  thereon. 

2.  Intoxicating  Liquoss— Civil  Dakaoeb— 
Vkbdict. 

In  an  action  under  Starr  &  O.  Ann.  St 
1896,  c.  43,  par.  9,  S  9,  a^pinst  tbe  keepers  ot 
dramshops,  an  instruction  is  not  ground  for  re- 
versal which  states  that  the  jury  can  find  de- 
fendants all  guilty  or  all  not  guilty,  or  some 
guilty  and  some  not  gnilty,  and  that  the  suit 
against  each  defendant  is  a  separate  suit. 

3.  Same— Sale  to  Habitual  Dbunkabd. 

A  sale  to  an  habitual  drunkard,  or  to  a 
person  when  Intoxicated,  is  a  sale  wantonly  and 
willfully  made,  within  the  dramshop  act  au- 
thorizing punitive  damages. 

[Ed.  Note. — ^For  cases  in  point  see  voL  29, 
Cent  Dig.  Intoxicating  Liquors,  {  457.] 

4.  Same— Evidence. 

Where  plaintiff  sued  several  dramshcm 
keepers  for  selling  liquor  to  her  husband,  evi- 
dence that  he  was  drunk  frequently,  and  drank 
liquor  in  the  saloon  of  defendants  while  intoxi- 
cated, and  was  often  drunk  on  tbe  streets  of  the 
village,  tends  to  show  knowledge  on  the  part 
of  the  saloon  keepers  that  he  was  an  habitual 
drunkard,  so  as  to  authorize  an  instruction  as 
to  punitive  damages. 

5.  >SAME— LlABILITT    OF   DEFBHDAHTB. 

Under  Starr  &  C.  Ann.  St.  1896,  c.  43,  par. 
9,  authorizing  actions  against  saloon  keepers 
severally  or  jointly  for  sale  of  intoxicating 
liquors  to  an  habitnal  drunkard,  the  liability 
created  cannot  be  apportioned  among  the  de- 
fendants ;  but  each  one  who  assisted  in  bringing 
about  such  condition  is  liable  for  the  acts  of 
the  others,  who,  by  furnishing  liquor  to  the  has- 
band,  contributed  to  his  condition. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Ca>t  Dig.  Intoxicating  Liquors,  {  486.] 

6.  Same— BviDKNOX. 

Where  plaintiff  sued  saloon  keepers,  under 
Starr  &.  C.  Ann.  St.  1896,  c.  43,  par.  9,  for  dam- 
ages by  sales  of  liquor  to  her  husband,  a  letter 
to  one  of  the  defendants,  in  which  plaintiff  said 
that  she  did  not  object  to  an  occasional  drink, 
if  be  would  drink  and  go  about  his  business, 
can  be  considered  only  in  mitigation  of  damagesi 
and  not  as  a  bar  to  the  action. 

Appeal  from  Appellate  Ooort,  Third  Dis- 
trict 

Action  by  America  D.  Lilly  against  B.  BL 
Earp  and  others.  Judgment  for  plaintiff  was 
affirmed  by  the  Appellate  Court  and  certain 
defendants  appeal.    Affirmed. 

Finn  ft  Mcintosh,  3.  0.  Lee,  and  Sentel  & 
Whitfield,  for  appellants.  Robert  M.  Pead- 
ro  and  Edward  C.  &  James  W.  Craig,  for  ap- 

Digitized  by  V^OOQlC 


IB.) 


BABP  T.  LILLY. 


653 


HAND,  J.  Tbls  1b  an  action  on  the  case, 
commenced  by  the  appellee  against  the  ap- 
pellants In  tbe  drcalt  court  of  MotUtrle  coun- 
ty, to. recover  damages  to  her  property  and 
means  of  support,  under  section  9  of  tbe 
dramshop  act  (Starr  &  C.  Ann.  St  1896,  c.  43, 
par.  9),  in  consequence  of  alleged  sales  of  in- 
toxicating liquors  made  by  the  appellants  to 
the  husband  of  appellee.  Tbe  declaration 
contained  two  counts.  The  first  count  al- 
lied that  the  defendants  were  keepers  of 
dramshops,  and  as  such  sold  and  gave  to 
John  P.  Lilly,  the  husband  of  the  plaintiff, 
intoxicating  liquors,  and  thus  caused  him  to 
be  and  become  an  habitual  drunkard,  etc, 
whereby  the  plaintiff  was  Injured  In  her 
means  of  support;  and  the  second  count  al- 
leged, In  addition  to  such  facts,  that  said 
John  P.  Lilly,  in  consequence  of  said  habit- 
ual intoxication,  squandered  a  large  amount 
of  money  and  property  belonging  to  plaintiff, 
and  that  she  was  thereby  injured  in  her  prop- 
erty. The  general  issue  was  filed,  and  a  trial 
resulted  In  a  verdict  and  judgment  in  favor 
of  the  plalntift  for  $2,600,  which  judgment  has 
been  aflSrmed  by  the  Appellate  Court  for  the 
Third  District,  and  a  further  appeal  has  been 
prosecuted  to  this  court. 

It  is  conceded  by  the  appellants  the  evi- 
dence fairly  tends  to  show  that  John  P.  Lilly, 
the  husband  of  the  appellee,  was  in  the  habit 
of  getting  intoxicated,  and  that  the  appel- 
lants sold  or  gave  to  him  Intoxicating  liquors 
which  caused.  In  whole  or  In  part,  his  habit- 
ual Intoxication;  but  it  le  said  there  is  no 
evidence  tending  to  show  appellee  has  been 
injured  in  her  property  or  means  of  support 
by  reason  of  such  habitual  intoxication.  Tbe 
questlcm  whether  the  appellee  was  injured 
In  her  property  or  means  of  support  in  con- 
sequence of  the  habitual  intoxication  of  her 
husband,  produced  in  whole  or  in  part  by  in- 
toxicating liquors  sold  to  bim  by  tbe  appel- 
lants, was  a  question  of  fact,  affirmed  on  the 
part  of  the  api)ellee  and  denied  on  the  part  of 
tbe  appellants  in  the  pleadings  and  upon  tbe 
trial;  and  that  question  was  decided  In  tbe 
trial  court  in  favor  of  the  appellee,  and  the 
Judgment  of  that  court  has  been  affirmed  by 
tbe  Appellate  Court,  and  the  judgment  of  the 
Appellate  Court  is  binding  upon  this  court, 
as  that  question  cannot  be  reviewed  In  this 
court  upon  this  record  in  the  manner  in  which 
it  Is  framed.  The  question  of  whether  there 
is  any  evidence  In  this  record  tending  to 
nbow  that  appellee  was  injured  In  her  prop- 
erty or  means  of  support  in  consequence  of 
the  habitual  intoxication  of  her  husband  can 
only  arise  in  this  court  as  a  question  of  law, 
when  it  has  been  properly  preserved  for  re- 
rlew  in  this  court  by  a  motion  in  the  trial 
court  to  instruct  the  jury  to  return  a  verdict 
In  favor  of  the  defendants,  and  the  action  of 
tbe  trial  court  in  denying  such  motion  has 
been  preserved  for  review  by  proper  excep- 
tions. Cothran  v.  Ellis,  125  111.  496,  16  N.  B. 
04C:  Joliet,  Aurora  &  Northern  Railway  Co. 
▼.  Velle,  140  111.  59,  29  N.  E.  70C;  Chicago  & 


Alton  Ballroad  Co.  t^.  Gomes,  158  lU.  208, 
38  N.  B.  651;  Pittsburg,  Cindiuaatl,  Chleago 
&  St.  Louis  Railway  Co.  t.  Hewitt.  202  IIL 
28,  66  N.  B.  829;  Chicago  Union  Traction  Co. 
V.  O'Donnell,  211  111.  S49,  71  N.  B.  1016; 
Streator  Independent  Telephone  Co.  T.  Con- 
tinental Telephone  Construction  Co.  (III.) 
76  N.  B.  646.  No  such  motion  was  made  in 
the  trial  court  Tbe  question  of  whether 
there  is  any  evidence  in  this  record  tending 
to  support  tbe  averment  of  the  declaration 
that  the  appellee  was  Injured  in  her  prop- 
erty and  means  of  support  in  consequence 
of  the  habitual  intoxication  of  her  husband, 
caused  in  whole  or  In  part  by  the  defendants. 
Is  not  therefore,  preserved  for  review  in  tbls 
court  upon  this  record. 

It  Is  urged  the  court  erred  in  giving  to  the 
Jury  tbe  first  Instruction  offered  on  behalf 
of  the  appellee,  which  reads  as  follows: 
"The  court  instructs  the  jury  that  this  suit  is 
brought  against  the  various  defendants  sev- 
erally, and  that  the  suit  against  each  is  a 
separate  suit  and  that  your  verdict  must  be 
based  upon  a  preponderance  of  the  evidence ; 
but  you  can  find  the  defendants  all  guilty  or 
all  not  guilty,  or  find  some  of  them  guilty  and 
some  not  guilty,  as  the  evidence  may  show." 
While  this  instruction  is  Inartiflcially  drawn, 
we  do  not  think  It  misled  the  Jury.  They 
doubtless  understood  therefrom  that  they 
might  find  a  verdict  for  the  plaintiff  against 
all  or  any  number  of  the  defendants,  or  they 
might  find  all  the  defendants  or  any  number 
of  them  not  guilty,  if  the  evidence  justified 
such  finding.  They  found  against  the  appel- 
lants, and  In  favor  of  the  other  defendants. 
The'  giving  of  the  Instruction  was  not  revers- 
ible error. 

Complaint  is  also  made  that  the  court 
erred  in  giving  the  plaintiff's  fifth  and  sixth 
Instructions.  The  fifth  defined  exemplary  or 
punitive  damages,  and  the  sixth  Informed  tbe 
jury  that  if  they  found  from  the  evidence 
the  plaintiff  had  sustained  actual  damages, 
then  they  might  give  her  exemplary  or 
punitive  damages,  if  they  found  from  the 
evidence  tbe  conduct  of  the  defendants  whom 
they  found  guilty  had  been  wanton  and  in 
willful  disregard  of  the  plalntUTs  rights. 
As  we  understand  the  position  of  the  ap- 
pellants, they  do  not  claim  either  of  said  in- 
structions is  bad  in  form;  but  they  contend 
they  were  improperly  given,  on  the  ground 
there  was  no  evidence  upon  which  to  base 
them,  as  it  is  said  only  one  or  two  of  the  de- 
fendants made  sales  to  John  P.  Lilly  with 
knowledge  that  he  was  an  habitual  drunkard, 
and  that  the  guilty  knowledge  of  the  de- 
fendants making  sales  with  such  knowledge 
ought  not  to  be  imputed  to  the  defendants 
who  made  sales  to  Lilly  without  such  knowl- 
edge, which  must  be  the  result  If  exemplary 
or  punitive  damages  were  allowed,  as  tbe 
verdict  and  Judgment  must  be  a  unit  We 
do  not  think  the  instructions  bear  tbe  con- 
struction sought  to  be  put  upon  them  by  the 
appellants.    The  sixth  instruction  clearly  re- 


654 


75  NORTHEASTERN  REPORTER 


(UL 


quired  the  Jury  to  find  the  conduct  of  all  the 
defendants  whom  they  found  guilty  to  have 
been  wanton  and  willful  before  they  could 
allow  exemplary  or  punitive  damages.  The 
evidence  tended  to  prove  that  John  P.  Lilly 
was  drunk  frequently,  that  he  frequented  the 
saloons  of  the  appellants,  that  be  drank  In- 
toxicating liquors  therein  when  Intoxicated, 
and  that  he  was  drunk  repeatedly  upon  the 
streets  of  the  village  In  which  he  lived  and 
in  which  the  appellants  lived  and  carried  on 
the  saloon  bnslneBS.  This  evidence,  while 
not  conclusive,  was  admissible,  and  tended 
to  show  the  husband  of  the  appellee  was 
habitually  drunk,  and  that  such  fact  was 
known  by  the  appellants.  It  also  tended  to 
show  that  he  frequented  and  drank  intox- 
icating liquors  in  the  several  saloons  of 
appellants  when  he  was  intoxicated.  The 
law  forbids  the  sale  of  intoxicating  liquors 
to  an  habitual  drunkard  or  to  a  person  when 
intoxicated,  and  a  sale  to  such  person  is  a 
sale  wantonly  and  willfully  made.  Kennedy 
Bros.  v.  Sullivan,  136  111.  94,  26  N.  E.  382. 
It  was  not  necessary  that  the  evidence  upon 
the  part  of  appellee  show  conclusively  that 
sales  -of  intoxicating  liquors  were  made  to 
her  husband  by  all  the  appellants  with  the 
full  knowledge  that  he  was  an  habitual 
drunkard.  If  the  evidence  fairly  tended  to 
establish  such  fact,  the  appellee  bad  the 
right  to  an  instruction  upon  her  theory  of 
the  case;  that  is,  if  sales  of  Intoxicating 
liquor  had  been  made  to  her  husband  wan- 
tonly and  willfully  by  the  appellants,  she 
was  entitled  to  exemplary  damages.  "Sacb 
party  has  the  right  to  have  the  jury  Instruct- 
ed upon  his  theory  of  the  case.  If  It  has  a 
basis  in  the  evidence  upon  which  to  rest" 
Chicago  Union  Traction  Oo.  v.  Browdy,  206 
111.  615,  69  N.  E.  570.  The  court  did  not  err 
In  giving  said  instructions  to  the  jury. 

It  is  urged  the  court  erred  In  refusing  to 
give  to  the  jury  appellants'  third  Instruction. 
It  appeared  that  the  appellant  Goldberg  pur- 
chased and  succeeded  to  the  saloon  business 
of  appellant  Monroe  on  the  10th  day  of  May, 
1904,  some  2i^  months  prior  to  the  bringing 
of  this  suit,  and  the  court  was  asked  to  in- 
struct the  jury  "that  Ooldberg  is  not  liable  In 
any  greater  amount  than  the  amount  of  dam- 
ages, if  any  is  shown  by  the  evidence,  which 
said  plaintiff  suffered  to  her  property  or 
means  of  support  between  May  10,  1904,  and 
the  date  of  the  commencement  of  this  suit; 
and  your  verdict  for  damages  in  this  case 
cannot  exceed  that  amount."  The  dec- 
laration averred  the  appellants,  who  were 
dramshop  keepers,  had  caused  the  hus- 
band of  the  appellee,  by  sales  of  Intoxicat- 
ing liquors  to  him,  to  be  and  become  an 
habitual  drunkard,  whereby  the  plaintiff 
was  Injured  In  her  property  and  means  of 
support.  The  wrong  complained  of  by  the 
appellee  was  the  making  of  her  husband  an 
habitual  drunkard.  The  statute  (section  9 
of  the  dramshop  act)  provides  that  any  per- 


son Injured  in  consequence  ot  the  Intoxica- 
tion, habitual  or  otherwise,  of  any  person, 
shall  have  a  right  of  action,  severally  or 
jointly,  against  any  person  or  persons 
who  shall,  by  selling  or  giving  intoxicating 
liquors,  have  caused  the  intoxication,  in 
whole  or  in  part,  of  such  person.  It  is  ap- 
parent the  liability  created  by  said  section 
tor  making  an  habitual  drunkard  of  appel- 
lee's husband,  and  thereby  Injuring  her  In 
her  property  and  means  of  support,  cannot  be 
apportioned  between  the  several  dramshop 
keepers  who  furnished  the  intoxicating  liq- 
uors which  made  of  him  an  habitual  drunk- 
ard, but  that  each  person  who  assisted  in 
bringing  about  that  habitual  condition  must 
be  held,  under  the  statute,  liable  for  the  acts 
of  all  persons  who  contributed,  by  the  fur- 
nishing of  intoxicating  liquors,  to  that  habit- 
ual condition  in  the  husband.  The  court 
did  not  err  In  declining  to  give  said  instruc- 
tion. 

It  appears  that  the  appellee  wrote  a  let- 
ter to  appellant  Goldberg,  on  or  about  the 
10th  day  of  May,  1904,  which  was  introdu- 
ced In  evidence  by  the  appellants,  calling  his 
attention  to  the  condition  of  her  husband, 
brought  alMut  by  his  excessive  use  of  intox- 
icating liquors,  and  asking  lilm  to  aid  hei 
in  his  reformation.  She  said  in  that  letto:: 
"I  would  not  object  to  an  occasional  drink. 
If  he  would  drink  and  go  about  his  business." 
The  appellant  asked  the  court  to  Instruct 
the  Jury,  If  the  plaintiff  gave  permission  to 
any  one  of  the  defendants  to  sell  Intoxicat- 
ing liquors  to  her  husband,  and  thereafter 
such  defendants  sold  him  intoxicating  liq- 
uors which  caused  his  habitual  intoxication, 
in  whole  or  in  part,  and  which  resulted  In 
an  Injury  to  her  property  or  means  of  sup- 
port, plaintiff  cannot  recover.  The  court  de- 
clined to  give  such  instruction,  but  instmct- 
ed  the  jury,  at  the  instance  of  appellee,  that, 
although  they  might  believe  the  plaintiff 
wrote  the  defendant  Ooldberg  that  she  did 
not  object  to  his  selling  her  husband  intox- 
icating liquors  occasionally,  such  fact  would 
not  bar  her  action;  but,  if  such  fact  were 
proven  by  a  preponderance  of  the  evidence, 
it  might  be  considered  by  the  jury,  together 
with  the  other  evidence  In  the  case,  in  esti- 
mating the  damages  of  the  plaintiff,  if  the 
Jury  believed  from  the  evidence  the  plaintiff 
was  entitled  to  recover  damages.  The  let- 
ter, if  the  construction  placed  thereon  by 
the  appellants  be  conceded  to  be  its  true  con- 
struction, could  only  be  considered  by  the 
Jury  in  mitigation  of  damages,  and  not  in 
bar  of  the  action.  Hackett  v.  Smelsley,  77  III. 
109.  The  court  did  not  err  In  declining  to 
give  the  instruction  offered  on  behalf  of  the 
appellants,  and  in  giving  that  offered  on  be- 
half of  the  appellee. 

Finding  no  reversible  error  In  this  record, 
the  judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  afBrmed. 
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(217  in.  MC) 

MILLS  V.  liARRANCB. 
(Supreme  Conrt  of  Illinois.    Oct  2i,  1906.) 

1.  EiXBCOTION— EXCISSSIVE    LKVT— MAUCB. 

In  an  action  to  recoTor  for  excessive  levy 
of  execution,  proof  that  tlie  property  levied  on 
was  of  much  greater  value  than  the  amount  of 
the  judgment,  and  that  there  was  a  bitter  feel- 
ing betweol  the  parties,  and  that  the  judgment 
creditor  urged  the  officer  to  levy  on  more  prop- 
erty, is'  admissible  aa  tending  to  show  malice. 

2.  Same. 

Malice  In  alleged  excessive  levy  of  execution 
will  not  be  inferred  because  the  jury  may  believe 
that  the  levy  was  made  on  an  unreasonable 
amount  of  property. 

3.  Appealt-Review  of  Evidence. 

On  appeal  from  the  Appellate  Court,  the 
Supreme  Court  will  not  consider  the  preponder- 
ance of  evidence. 

4.  EXECTTTION  —  BXCEBSITB    IiBVT  —  INSIXOO- 
TI0N3. 

In  an  action  for  damages  caused  by  excessive 
levy  of  execution,  an  instruction,  that  the  creditor 
has  a  right  to  point  out  the  goods  he  desires 
levied  on,  at  his  peril  if  he  directs  a  levy  on  an 
excessive  amount,  is  not  prejudicial  to  defend- 
ant, where  the  court  in  another  instruction  re- 
quires specific  proof  of  malice. 

Appeal  from  Appellate  Court,  Third 
District 

Action  by  Oscar  Larrance  against  Wil- 
liam H.  Mills.  Judgment  for  plaintiff  was 
affirmed  by  the  Appellate  Court  and  defend- 
ant appeals.    Affirmed. 

This  was  an  action  on  the  case  by  appellee 
against  appellant,  in  the  circuit  court  of  Ver- 
milion coiuity,  to  recover  damages  for  an 
alleged  excessive  levy  on  personal  property. 
The  original  declaration  contained  three 
counts;  but  the  second  was  dismissed,  and 
the  case  tried  on  the  first  and  third.  The 
first  averred  that  on  October  16,  1900,  the 
plaintifT  possessed  personal  property  of  the 
value  of  $3,000,  and  was  Indebted  to  the  de- 
fendant in  the  sum  of  $300.70  on  two  promis- 
sory notes;  that  the  defendant,  well  know- 
ing the  premises,  for  the  purpose  of  oppress- 
ing and  wronging  the  plalntUT,  on  that  day, 
by  virtue  of  powers  of  attorney  attached  to 
said  notes,  without  notice  to  plaintiff,  pro- 
cured Judgment  In  the  circuit  court  of  Ver- 
milion county  against  him  for  the  sum  of 
|1,0S5,  and  In  furtherance  of  said  purpose 
placed  an  execution  issued  on  such  judgment 
In  the  hands  of  the  sheriff  of  said  county, 
and  willfully  and  maliciously  caused  him  to 
levy  the  same  on  all  of  said  personal  prop- 
erty, and  to  hold  the  same,  by  virtue  of  such 
levy,  for  a  long  time,  to  wit,  three  months. 
The  third  count  is  substantially  the  same  as 
the  first,  with  the  additional  averment  that 
the  plaintiff  was  entitled  to  a  credit  of  $700 
on  the  two  notes,  and  that  the  defendant  will- 
fully and  maliciously  procured  a  judgment 
to  be  entered  In  said  circuit  court  upon  said 
notes  for  the  sum  of  $1,05S.  The  defendant 
filed  a  plea  of  not  guilty,  and  the  case  has 
been  three  times  tried  In  the  circuit  court 
of  Vermilion  county  before  a  jury;  the  first 
resulting  In  a  verdict  and  judgment  for  the 
plaintiff  for  $4,000,  which,  on  appeal  to  the 


Appellate  Conrt  for  the  Third  District,  was 
reversed  uiKin  the  ground  that  the  damages 
assessed  were  excessive.  lOS  XIL  App.  856. 
The  second  trial  resulted  in  a  verdict  and 
Judgment  for  the  plaintiff  for  $3,000,  which 
was  reversed  by  the  Appellate  Court  111 
111.  App.  140.  The  third  trial  resulted  In 
a  verdict  for  $4,000  In  favor  of  the  plain- 
tiff; but  the  presiding  judge  required  the 
plaintiff  to  enter  a  remittitur  of  $2,500, 
which  being  done^  judgment  was  entered 
against  the  defendant  for  $1,500  and  costs 
of  suit,  which  has  been  affirmed  by  the  Ap- 
pellate Cotirt,  and  hence  this  further  appeal. 

D.  D.  Evans  and  Waldo  Carl  Evans,  for 
appellant  R.  W.  Fisk,  S.  M.  Clark,  and 
Bu<^ingham  &  Dysert,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts). 
The  usual  motions  to  Instruct  the  jury  to 
find  for  the  defendant  were  made  upon  the 
trial  at  tlie  close  of  the  plaintiff's  evidence 
and  at  the  close  of  all  the  evidence,  both 
of  which  were  overruled  by  the  court  In 
the  brief  of  poiuts  submitted  by  counsel  for 
appellant  11  groimds  of  reversal  are  suggest- 
ed, several  of  which  attempt  to  raise  ques- 
tions not  cognizable  in  this  court,  such  as 
that  the  damages  are  excessive  and  the  in- 
.  sufficiency  of  the  evidence  to  prove  malice. 
The  substantial  errors  of  law  relied  up<«i 
In  the  argument  are  that  the  trial  court  er- 
red in  refusing  to  instruct  the  jury  to  find 
for  the  defendant,  and  in  the  admission  of 
Incompetent  evidence,  and  in  the  giving  and 
refusing  of  instructions.  In  fact,  the  first 
of  the  above-named  grounds  of  reversal 
seems  to  be  the  only  one  relied  upon  in  the 
argument;  that  is,  that  the  evidence  wholly 
failed  to  prove  malice  upon  the  part  of  the 
defendant  in  causing  the  alleged  levy  to  be 
made,  and  therefore  the  jury  should  have 
been  instructed  to  find  for  the  defendant 

It  may  be  conceded  that  malice  is  the  gist 
of  this  action,  and  we  have  no  fault  to  find 
with  the  definition  of  malice  adopted  by 
counsel ;  but  we  cannot  agree  with  the  con- 
tention that  neither  express  nor  Implied 
malice  Is  shown  by  the  evidence  in  this  rec- 
ord. There  can  be  no  serious  controversy 
as  to  the  excessiveness  of  the  alleged  levy. 
Whether  the  judgment  is  considered  at 
$1,056,  as  originally  entered,  or  at  $300.70, 
as  subsequently  reduced,  the  clear  preponder- 
ance of  the  evidence  Is  that  the  value  of  the 
property  seized,  such  as  horses,  colts,  cat- 
tle, com,  farm  Implements,  etc.,  all  of  which 
was  salable  property,  far  exceeded  in  value 
either  amount,  and  it  was  seized  and  held 
to  satisfy  the  judgment  It  is  true  the  evi- 
dence is  conflicting  as  to  the  participation 
of  the  defendant  in  causing  the  levy  to  be 
made;  but  it  cannot  be  denied  that  there  is 
testimony,  especially  that  of  the  deputy 
sheriff  who  made  the  levy,  that  the  whole 
of  the  property  was  seized  by  defendant's 
direct  and  express  orders,  which  were  to 
levy  upon  everything  loose — the  whole  of  the 
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property — and  that  he  Bald,  "Levy  on  all  that 
stuff,"  and  that  the  deputy  sheriff.  In  obedl* 
ence  to  such  Instructions,  did  make  the  levy; 
also  that  the  defendant  eren  urged  the  deputy 
to  levy  upon  additional  property  belonging 
to  the  other  defendant  In  the  judgment, 
which  he  refused  to  do.  The  evidence  also 
clearly  shows  that  there  was  a  bitterness 
of  feeling  between  the  parties,  and  the  evi- 
dence In  this  record  cannot  be  read  with- 
out reaching  the  conclusion  that  the  Jury 
were  fully  justified  in  concluding  that  the 
levy  upon  all  the  personal  property  of  the 
plaintiff  was  not  prompted  by  an  honest  pur- 
pose to  enforce  the  collection  of  defendant's 
judgment,  but  to  harass  and  oppress  bis 
debtor. 

Learned  counsel  say  malice  should  not  be 
Imputed  to  the  appellant  In  consequoice  of 
the  levy  of  the  execution,  for  the  reason 
It  is  not  shown  by  a  preponderance  of  the 
evidence  that  he  Intentionally  or  wantonly 
participated  In  the  act  or  knowingly  ap- 
proved It  after  Its  commission.  If  we  were 
permitted  to  deal  with  the  question  of  the 
preponderance  of  the  testimony,  we  might 
possibly  arrive  at  a  different  conclusion; 
but  clearly  that  Is  not  our  province.  We 
think  the  court  properly  refused  to  take  the 
case  from  the  jury. 

It  Is  said  In  this  connection  that  neither 
count  of  the  declaration  charges  an  excess- 
ive levy;  but  this  position  we  do  not  think 
tenable.  It  .seems  that  the  plaintiff  offered 
in  evidence  the  proceedings  In  the  circuit 
court  of  Vermilion  county  upon  which  the 
judgment  was  obtained  and  on  which  the 
execution  In  question  was  issued,  to  which 
counsel  for  appellant  say  an  objection  was 
interposed  and  overruled.  The  proposition 
is  that  it  was  erroneous  to  put  in  evidence 
the  entire  proceeding  in  which  the  judgment 
of  $1,055  was  reduced  to  $S00.70.  While 
we  do  not  regard  that  proof  a  necessary  part 
of  the  plaintiff's  cause  of  action,  we  are  un- 
able to  see  how  Its  Introduction  worked 
any  Injury  to  the  defendant  It  cannot  be 
said  that  that  proceeding  was  so  foreign  to 
the  present  cause  of  action  as  to  render  it 
impertinent,  and  therefore  Incompetent 
We  do  not  think  there  was  any  reversible 
error  In  the  rulings  of  the  court  in  admitting 
the  testimony. 

The  second  instruction  given  on  behalf  of 
the  plaintiff  is  not,  in  our  opinion,  an  ac- 
curate statement  of  the  law.  It  does  not 
purport  to  apply  the  rule  there  announced  to 
this  case,  but  Is  rather  an  attempt  to  state 
an  abstract  proposition  of  law,  and  tells  the 
jury  that  a  plaintiff  has  the  right  to  con- 
trol an  execution  in  his  favor,  and  to  point 
out  to  the  officer  the  goods  he  desires  levied 
on,  "and  if  he  does  so  point  out  goods  to  the 
officer,  he  does  it  at  his  own  peril  if  he 
points  out  and  directs  a  levy  on  an  unrea- 
sonable and  excessive  amount  of  such  goods.'' 
The  latter  part  of  the  instruction  could  only 
be  justified  as  a  statement  of  a  rule  of  law 


applicable  to  this  case  upon  the  ground  that 
malice  could  be  implied  from  the  direcdoni 
to  levy  on  an  unreasonable  and  excessive 
amount  of  goods.  The  law  makeis  it  the 
duty  of  an  oflScer  holding  an  execution  to 
levy  the  same  upon  a  suMclent  amount  of 
property  to  satisfy  the  judgment  taking  In- 
to consideration  the  fact  that  it  may  not 
sell  for  its  full  value  at  a  forced  sale,  and 
if  he  fails  to  levy  upon  enough  property 
to  reasonably  Insure  the  satisfaction  of  the 
debt  he  is  liable  to  the  plaintiff  in  the  execu- 
tion for  any  loss  thereby  sustained.  French 
T.  Snyder,  80  111.  339,  83  Am.  Dec.  19& 
Therefore  the  question  as  to  how  much 
property  ought  to  be  levied  upon  in  a  given 
case  is  one  to  be  determined  from  all  the 
facts  and  circumstances,  and  what  might  b« 
honestly  considered  by  one  party  a  reason- 
able amount  Bright  to  others  seem  unreason- 
able and  excessive,  so  that  malice  cannot  be 
implied  from  the  mere  fact  that  a  jury  might 
consider  the  amount  unreasonable  and  ex- 
cessive. The  most  however,  that  can  be 
said  of  this  instruction  is  that  standing 
alone,  it  was  calculated  to  mislead  the  Jury 
to  the  prejudice  of  the  defendant 

Turning  to  those  given  on  behalf  of  the 
defendant  we  find  that  the  jury  were  most 
explicitly  and  positively  Instructed  that  mal- 
ice must  be  proved.  Among  others  we  note 
the  following:  "Malice  is  the  gist  of  this 
action,  but  there  is  no  presumption  that 
the  defendant  acted  maliciously  because  the 
plaintiff  has  so  charged  in  the  declaration; 
but  before  the  plaintiff  is  entitled  to  recover 
he  must  prove,  by  the  preponderance  of  the 
evidence,  that  the  defendant  acted  mali- 
ciously— that  is,  malignantly,  with  dellbw- 
ate  intention  to  injure."  In  the  light  of  this 
language  it  cannot  we  think,  be  fairly  said 
that  the  Jury  were  misled  by  the  second 
instruction  given  at  the  instance  of  the  plain- 
tiff. The  case  is  not  one  in  which  direct 
and  positively  conflicting  rules  of  law  are 
announced,  so  that  it  cannot  be  known  which 
of  the  two  the  jury  followed. 

The  contention  that  the  court  erred  in 
refusing  to  give  certain  instructions  is  main- 
ly based  upon  the  theory  that  there  Is  a 
variance  between  the  allegation  of  the  dec- 
laration and  the  proofs,  and  it  is  contended 
that  the  question  of  variance  was  here  prop- 
erly raised  by  the  Instructions  refused. 
Conceding  that  the  alleged  variance  was 
sufficiently  pointed  out  in  the  refused  instruc- 
tions, we  are  unable  to  agree  with  counsel 
that  there  was  a  material  variance^  The 
contention  seems  to  be  that  Inasmuch  as 
both  counts  of  the  declaration  aver  that  the 
plaintiff  was  Indebted  to  the  defendant  on 
two  promissory  notes  and  the  proof  showed 
that  one  had  been  merged  In  the  other,  there 
is  a  fatal  variance,  because  in  such  case  the 
plaintiff  was  not  indebted  on  two  notes,  bat 
only  on  one.  We  do  not  regard  the  allega- 
tion as  to  the  cause  of  action  upon  which 
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Judgment  was  obtained  and  upon  which  the 
execution  was  Issued  as  constituting  the 
plaintUTs  cause  of  action,  and  the  state- 
ment that  the  Indebtedness  was  upon  two 
notes,  instead  of  one,  was  not  a  material 
allegation. 

Complaint  is  made  of  the  refusal  of  othet 
Inatrnctlons ;  but  we  are  satisfied  that  every 
substantial  right  of  tbe  defendant,  imder  the 
law  and  the  evidence,  was  protected  by 
those  which  were  given.  It  Is  also  said  that 
one  of  the  attorneys  for  the  plaintiff  made 
prejudicial  remarks  to  the  Jxury.  The  court 
sustained  the  defendant's  objection  to  the 
remarks,  which  was  all  it  was  asked  to  da 

Treatliig  all  the  controverted  facts  in  the 
case  as  being  conclusively  settled  by  the  de- 
cision of  the  Appellate  Court,  as  we  must, 
and  confining  our  Investigation  to  the  alleged 
errors  of  law  only,  we  are  satisfied  that  no 
reversible  error  has  been  shown,  and  the 
Judgment  of  the  Appellate  Court  must  there- 
fore be  affirmed. 

Judgment  affirmed. 


(ZL7  111.  SS7] 

BECHDOUXr  V.  BECHDOLDT  et  al. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  REUA.IKDEBS— Actions  bt  Rzoiaindebuaii 
— Limitations. 

The  statate  of  Umitationa  cannot  operate 
asainst  a  remainderman  tmtil  the  death  of  the 
life  tenant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  33, 
Cent.  Dig.  Limitation  of  Actions,  i  231 ;  vol.  42^ 
Cent  Dig.  Remainders,  {  16.] 

2.  Homestead — Extent  o»  Right. 

Under  the  act  of  1857,  the  homestead  right 
of  a  householder  was  only  the  exemption  from 
jndlcial  sale  of  the  lot  of  ground  and  the  buil'd- 
mg  thereon  occupied  as  a  residence,  to  the  value 
of  $1,000,  and  continued  for  the  benefit  of  the 
widow  and  family  of  the  householder  until  the 
youngest  child  came  of  age  and  until  the  death 
of  the  widow. 

3.  Remaihdebs— Action  bt  Reicaindebmbn— 
Limitations. 

The  heirs  of  a  deceased  landowner  brought 
partition  against  the  grantee  in  a  quitclaim  deed 
from  the  widow  and  ner  then  husband,  convey- 
in|;  all  of  the  land  of  which  the  deceased  died 
seised.  The  decree  assigned  to  the  defendant 
certain  land  "as  his  homestead,  in  lieu  of  other 
claims  he  may  have  in  and  to  all  of  said  lands.*' 
Held  to  give  him  an. estate  in  the  land  for  his 
own  life,  so  that  at  his  death  a  right  of  action 
at  once  accrued  to  the  heirs  of  the  deceased 
landowB^. 

Appeal  from  Circuit  Court,  Pike  County; 
Harry  Higbee,  Judge. 

Bill  by  Jacob  P.  Bechdoldt  and  others 
against  William  Johnson.  Decree  for  de- 
fendant, and  plaintiff  Isaac  A.  Bechdoldt 
alMie  appeala    Affirmed. 

A.  G.  Crawford  and  J.  W.  Staufter,  for  ap- 
pellant Williams  &  Williams  and  Paul 
Grote,  for  appellees. 

BOGGS,  J.  On  the  12th  day  of  October, 
1904,  the  appellant  and  all  of  the  appellees, 
ezcq>t  William  Johnson,  filed  their  bill  in 


chancery  In  the  drcnlt  ooort  of  Pike  county, 
in  which  they  alleged  that  they  w»e  the 
heirs  of  Frederitdc  a  Bechdoldt,  deceased, 
and  as  such  heirs  were  seised  In  fee  as  ten- 
ants in  common  of  the  title  to  6S  acres  of 
land  in  Pike  county,  spedflcally  described  in 
tie  bill,  and  prayed  for  a  decree  partitioning 
and  allotting  the  same  to  them  in  severalty. 
The  appellee  William  Johnson  was  made  a 
defendant  to  the  bill  and  filed  his  answer 
thereto.  On  a  hearing  the  bill  was  dismissed 
for  want  at  equity,  and  this  appeal  has  been 
prosecuted  by  one  only  of  the  complainants 
in  the  bill;  the  other  complainants  being 
Joined  as  appellees. 

The  answer  of  William  Johnson  averred 
that  be  purchased  the  land  in  the  bill  de- 
scribed on  December  7,  1882,  at  a  sale  made 
by  the  master  in  chancery  of  Pike  county, 
by  virtue  of  a  decree  entered  In  a  partition 
suit  instituted  between  the  heirs  of  one 
John  Knox,  deceased,  which  proceeding  re- 
sulted In  a  decree  ordering  the  premises  to  be 
sold,  the  premises  being  so  situate  that  they 
could  not  be  partitioned;  that  the  decree 
found  and  recited  that  the  said  John  Knox 
was  at  the  time  of  his  death  the  owner  In  fee 
simple  of  the  title  to  said  premises,  and  that 
no  other  person  or  persons  had  any  inter- 
est or  title  in  or  to  the  said  lands,  or  any 
part  thereof.  In  possession,  remainder,  re- 
version, or  otherwise ;  that  he  complied  with 
the  terms  of  the  sale  of  said  land,  and  on 
the  25th  day  of  January,  1883,  received  a 
deed  from  the  said  master  conveying  the 
same  to  him;  that  on  that  day  he  entered 
Into  possession  as  the  ,owner  thereof  and 
made  thereon  the  actual  residence  of  himself 
and  his  family,  of  which  he  was  the  head, 
believing  in  good  faith  that  he  was  pos- 
sessed of  the  sole  title  to  the  premises ;  thai 
he  retained  the  actual,  opa>,  adverse,  undis- 
turbed, and  exclusive  possession  of  the  same, 
claiming  as  aforesaid  to  be  the  owner  there- 
of, living  thereon  with  his  family  as  his 
residence  for  a  period  of  more  than  20  years 
prior  to  the  filing  of  the  bill  against  him. 
He  invoked  the  defense  of  the  provisions  of 
section  1  of  chapter  83,  entlOed  "Limitations" 
(2  Starr  &  O.  Ann.  St  1896,  p.  2599),  limiting 
the  period  within  which  an  action  for  the  re- 
covery of  lands  could  under  such  circum- 
stances be  brought  to  20  years,  and  also  in- 
voked the  benefit  of  the  provisions  of  sections 
4  and  6  of  the  same  chapter. 
Sections  4  and  6  are  as  follows : 
"Sec.  4.  Actions  brought  for  the  recovery  of 
any  land,  tenements  or  hereditaments  of 
which  any  person  may  be  possessed  by  actual 
residence  thereon  for  seven  successive  years, 
having  a  connected  title  In  law  or  equity, 
deduclble  of  record,  from  this  state  or  the 
United  States,  or  from  any  public  officer  or 
other  person  authorized  by  the  laws  of  this 
state  to  sell  such  land  for  the  non-payment 
of  taxes,  or  from  any  sheriff,  marshal  or 
other  person  authorized  to  sell  such  land  oq, 
execution,  or  under  any  order.  Judgment  <^LC 
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decree  of  any  court  of  record,  shall  be 
brought  within  seven  years  next  after  pos- 
session being  taken,  as  aforesaid;  but  when 
the  possessor  shall  acquire  such  title  after  tak- 
ing such  possession,  the  limitation  shall  begin 
to  run  from  the  time  of  acquiring  title." 

"Sea  6.  Every  person  in  the  actual  posses- 
sion of  lands  or  tenements,  under  claim  and 
color  of  title,  made  In  good  faith,  and  who 
shall,  for  seven  successive  years,  continue 
in  such  possession,  and  shall  also,  during 
said  time,  pay  all  taxes  legally  assessed  on 
such  lands  or  tenements,  shall  be  held  and 
adjudged  to  be  the  legal  owner  of  said  lands 
or  tenements  to  the  extent  and  according  to 
the  purport  of  his  or  her  paper  title.  All 
persons  holding  under  such  possession,  by  pur- 
chase, devise  or  descent,  before  said  seven 
years  shall  have  expired,  and  who  shall  con- 
tinue such  possession,  and  continue  to  pay 
the  taxes  as  aforesaid  so  as  to  complete  the 
possession  and  payment  of  taxes  for  the  term 
aforesaid,  shall  be  entitled  to  the  benefit  of 
this  section." 

On  the  bearing  it  was  proven,  without  dis- 
pute, that  said  William  Johnson  received  a 
deed  from  the  said  master  In  chancery  on  the 
25th  day  of  January,  1883,  made  In  pursu- 
ance of  a  sale  under  said  decree  in  the  parti- 
tion suit  between  the  heirs  of  John  Knox, 
deceased,  conveying  to  him  said  lands,  and 
that  he  on  the  same  day  entered  into  posses- 
sion thereof  as  the  owner  and  lived  thereon 
with  his  family,  claiming  to  be  the  owner 
thereof,  and  holding  the  open,  actual,  ad- 
verse, undisputed,  and  exclusive  possession 
thereof  from  thence  forward,  and  was  still 
so  residing  on  and  in  the  possession  of  the 
land  on  the  12th  day  of  October,  1904,  when 
this  suit  was  instituted  against  him.  The 
chancellor  sustained  the  defense  of  said  John- 
son and  dismissed  the  bill. 

The  appellant,  however,  contends  that  the 
complainants  in  the  bill  became  seised  of 
the  fee  In  remainder  In  said  lands  on  January 
10,  1863,  subject  to  a  precedent  estate  for 
and  during  the  life  of  one  Louisa  Bechdoldt, 
their  mother ;  that  said  Louisa  survived  un- 
til June,  1003,  and  then  died,  and  that  until 
the  death  of  the  said  Louisa  they  were  not 
entitled  to  make  entry  upon  said  land  or 
to  bring  any  action  to  recover  the  possession 
thereof;  and  that  they  brought  the  action 
within  but  little  more  than  one  year  after  the 
legal  right  to  make  entry  or  bring  an  action 
for  the  possession  of  said  land  accrued  to 
them.  The  statutes  of  limitation  sought  to 
be  invoked  by  the  appellee  Johnson  do  not 
have  operation  against  a  remainderman  un- 
til the  death  of  the  life  tenant  Peterson  v. 
Jackson,  196  111.  40,  63  N.  B.  643 ;  Turner  v. 
Hause,  199  III.  464,  65  N.  E.  445.  The  con- 
tention of  the  appellant  is  based  on  the  fol- 
lowing state  of  facts : 

The  lands  in  question,  together  with  other 
lands  not  here  Involved,  on  the  10th  day  of 
July,  1863,  belonged  to  one  Frederick  C.  Bech- 
doldt, who  departed  this  life  on  that  day. 
He  was  the  head  of  a  family,  and  resided. 


with  the  same,  on  the  lands  here  InTolved. 
He  left  surviving  him  Louisa,  bis  widow,  and 
certain  children.  The  title  to  the  lands  de- 
scended to  such  children,  subject  to  the  dow- 
er and  homestead  rights  of  said  widow.  The 
widow  continued  to  reside  on  the  lands  with 
her  children  as  the  head  of  a  family,  and 
intermarried  with  one  Albert  Forkner,  and 
on  the  25th  day  of  February,  1864,  together 
with  Forkner,  her  then  husband,  executed 
and  delivered  to  John  Knox  a  quitclaim  deed 
purporting  to  convey  to  the  said  Knox  all  the 
lands  of  which  her  former  husband  died 
seised.  Including  the  65  acres  Involved  in  this 
litigation,  and  about  180  or  190  acres  of  other 
land.  Mr.  and  Mrs.  Forkner  removed  to  the 
state  of  California,  taking  the  family  with 
them,  and  made  their  permanent  home  In  that 
state.  John  Knox  then  entered  into  posses- 
sion of  the  land  and  continued  to  occupy  the 
same  as  his  homestead.  In  1871  the  adult 
heirs  of  the  said  Frederick  C.  Bechdoldt  filed 
their  bin  in  chancery  In  said  Pike  county  cir- 
cuit court  against  the  minor  heirs  for  a  de- 
cree allotting  and  setting  apart  to  them  in 
severalty  their  respective  Interests  In  and 
to  the  lands  of  which  the  said  Frederldc  C. 
died  seised.  John  Knox  was  made  a  party 
defendant  to  the  bill.  In  1874  a  decree  was 
entered  in  the  cause,  which,  after  finding  and 
reciting  the  death  of  Frederick  C,  and  that 
the  parties,  exc^t  said  John  Knox,  were  his 
heirs,  and  owned  the  land  of  which  he  had 
died  seised  as  tenants  in  common,  recited  and 
found  "that  be  [said  Forkner]  and  the  said 
Louisa,  in  the  year,  to  wit,  on  the  25th  day 
of  February,  1864,  by  quitclaim  deed  con- 
veyed the  said  land  to  said  John  Knox,  said 
defendant,  who  soon  thereafter  moved  upon 
said  land  and  has  from  thence  continued  to 
occupy  the  same  as  his  homestead,  •  •  • 
that  the  said  John  Knox  has  by  his  said  pur- 
chase succeeded  to  the  homestead  rights  of 
said  Louisa,  the  said  widow,  and  that  said 
Louisa  Is  not  entitled  to  dower  therein,"  and 
ordered  and  decreed  that  certain  named  per- 
sons be  appointed  commissioners  "to  go  upon 
the  said  land  and  first  assign  to  said  John 
Knox  his  homestead  therein.  Including  the 
dwelling  house,  not  to  exceed  in  value  $1,000, 
by  metes  and  boimds,  and  that  they  make 
division  and  partition  of  the  residue  of  said 
lands  according  to  the  Interest  of  the  respec- 
tive parties,  as  follows."  An  oath  was  ad- 
ministered to  the  said  commissioners,  re- 
quiring them  to  "go  upon  the  land  described 
in  the  order  appointing  us  and  assign  to  John 
Knox  his  homestead  thereon."  The  cononls- 
slonera  reported  "that  we  went  upon  said 
land,  and  that  we  set  off  and  assigned  to 
John  Knox,  as  his  homestead,  the  following 
lands,  to  wit:  [Here  follows  the  description 
of  the  lands  Involved  in  the  suit  at  bar.] 
And  we  find  the  residue  of  the  lands  so  cir- 
cumstanced that  they  could  not  be  divided." 
The  report  of  the  commissioners  was  ap- 
proved, the  lands  not  here  Involved  being 
ordered  sold,  and  as  to  the  lands  here  la- 
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volved  the  coort  decreed  as  follows :  "That 
the  lands  set  off  to  said  John  Knox  as  his 
homestead,  to  wit  [Here  follows  description], 
be,  and  they  are  hereby,  assigned  to  said 
Knox  as  his  homestead  in  said  lands,  in  lieu 
of  all  other  claims  he  may  hare  in  and  to  all 
of  said  lands."  John  Knox  resided,  with  his 
family,  on  the  lands  so  set  off  to  him  until 
January  29,  1879,  at  which  date  be  died.  He 
left  children  him  surviving,  but  no  widow. 
The  appellee  William  Johnson  intermarried 
with  Margaret,  a  daughter  of  said  Knox,  and 
on  the  5th  day  of  October,  1881,  said  Mar- 
garet and  her  husband,  the  appellee  Johnson, 
filed  a  bill  in  chancery  in  the  circuit  court  of 
Pike  county  against  the  other  heirs  of  said 
John  Knox  for  a  decree  partitioning  among 
the  heirs  of  said  John  Knox,  deceased,  the 
real  estate  of  which  be  died  seised.  This 
bill  for  partition  alleged  that  said  John  Knox 
died  seised  of  the  title  In  fee  simple  to  198^ 
acres  of  land,  consisting  of  different  tracts 
described  in  the  bill,  among  such  tracts  be- 
ing the  55  acres  involved  In  the  suit  at  bar. 
A  decree  was  entered  finding  that  the  prem- 
ises were  not  susceptible  of  partition,  and 
ordering  that  they  be  sold  by  the  master. 
The  lands  were  duly  sold  by  the  master,  and 
the  appellee  Johnson  became  the  purchaser 
of  all  of  the  tracts,  Including  those  here  In- 
volved. He  received  a  deed  for  all  of  the 
tracts  so  purchased  on  January  25,  1883,  and 
then  entered  into  possession  as  owner,  resid- 
ing thereon  with  his  family,  and  remained, 
as  before  stated,  in  absolute,  open,  actual, 
adverse,  and  undisturbed  possession  from 
fhence,  and  still  is  in  possession.  His  right  of 
possession  or  title  was  never  questioned  until 
the  bill  under  consideration  was  filed — a  peri- 
od of  more  than  20  years.  The  decree  under 
which  he  bought  declared  that  John  Knox,  de- 
ceased, was  seised  of  the  title  in  fee  to  the  lands, 
and  that  no  person  or  persons  other  than  the 
heirs  ol  said  John  Knox  had  any  Interest, 
right,  or  title  In  them  or  any  right  therein, 
In  possession,  reversion,  or  remainder.  John- 
son bought  the  land  from  the  master  under 
the  decree  and  in  the  actual  belief  that  he 
would  receive  the  absolute  title  in  fee  simple. 
His  possession  has  been  In  good  faith  as  be- 
ing the  real  owner,  and  in  that  faith  and  be- 
ll^ he  had  resided  upon  the  land  as  the  home 
of  himself  and  his  family  for  more  than  20 
years,  when  this  suit  was  brought  against 
him. 

The  appellant  contends  that  no  other  con- 
struction can  be  put  upon  the  decree  entered 
by  the  circuit  court  of  Pike  county  In  the  case 
of  the  Becbdoldt  heirs  against  John  Knox 
than  that  it  assigned  the  lands  here  In  contro- 
versy t6  said  John  Knox  as  a  homestead  for 
and  during  the  life  of  Mrs.  Forkner,  formerly 
Mrs.  Becbdoldt  He  seems  to  concede  that 
such  a  ruling  would  have  been  erroneous, 
but  Insists  that  all  of  the  parties  complainant 
in  the  case  at  bar  were  bound  by  that  decree, 
either  as  parties  or  privies,  and  after  its  ren- 
dition were  possessed  of  an  estate  in  remain- 


der in  the  lands  so  assigned  as  a  homestead, 
the  precedent  estate  therein  being  an  estate 
for  the  life  of  said  Louisa  M.  Forkner,  and 
that  they  had  neither  right  of  entry  nor  right 
to  maintain  an  action  until  the  expiration  of 
the  life  estate;  that  is,  until  the  death  of 
Louisa  M.  Forkner.  We  do  not  think  the 
decree  In  the  case  of  the  Becbdoldt  heirs 
against  John  Knox  is  to  be  so  construed. 
Under  the  act  of  1857,  which  was  in  force 
at  the  time  of  the  death  of  said  Frederldc  G. 
Becbdoldt,  the  homestead  right  of  the  house- 
bolder  was  bat  the  exemption  from  Judicial 
sale  of  the  lot  of  ground  and  the  building 
thereon  occupied  as  a  residence,  to  the  value 
of  $1,000.  The  act  provided  that  the  exemp- 
tion should  continue  for  the  benefit  of  the 
widow  and  family  of  the  householder,  some 
one  of  them  continuing  to  occupy  such  home- 
stead, until  the  youngest  child  should  become 
21  years  of  age  and  until  the  death  of  the 
widow. 

The  pleadings  and  all  papers  In  the  case 
of  the  Bechdoldt  heirs  against  John  Knox, 
as  shown  by  stipulation  of  the  respective 
parties,  have  become  lost  and  mislaid,  and 
could  not  be  produced  In  proof.  What  In- 
terest, right,  or  equities  John  Knox  claimed 
in  all  the  lands  of  which  IVederick  C.  Becb- 
doldt died  seised  does  not  appear;  his  an- 
swer having  been  lost  He  had  a  deed  pur- 
porting to  convey  him  all  of  the  lands  own- 
ed by  Frederick  C.  Becbdoldt,  and  he  had 
possession  of  such  lands  for  about  10  years 
when  the  decree  was  rendered,  and  it  is  clear 
from  the  decree  that  he  set  up  some  claims 
or  rights  or  equities  In  and  to  all  of  the  lands^ 
of  which  Frederick  C.  Bechdoldt  died  sels-' 
ed  and  that  the  court  considered  and  adjust- 
ed said  claims.  The  records  of  the  court  con- 
tained the  decree  in  the  case,  the  oath  and 
report  of  the  commissioners,  and  the  order 
of  the  court  approivlng  the  same.  The  decree 
recites  that  within  about  one  year  after  the 
death  of  the  said  Frederick  C.  Bechdoldt 
his  widow,  Louisa,  who  had  continued  to 
live  In  the  family  residence  of  her  deceased 
husband,  married  Albert  Forkner,  and  that 
she  and  her  said  husband  executed  a  quit- 
claim deed,  purporting  to  convey  all  of  the 
lands  of  which  her  former  husband  died 
seised,  to  John  Knox,  and  that  John  Knox 
then  took  possession  of  the  land,  and,  to 
quote  the  words  of  the  decree,  "has  from 
thence  continued  to  occupy  the  same  as  his 
homestead."  The  court  found  that  the 
eftect  of  the  acts  and  deed  made  by  the 
widow  was  to  extinguish  her  dower  and  to 
entitle  the  said  John  Knox  to  succeed  to 
the  homestead  rights  of  said  Louisa.  The 
court  knew  that  John  Knox  had  then  been  liv- 
ing upon  the  land,  claiming  the  right  to  occupy 
It  all,  for  nearly  10  years  before  the  rendi- 
tion of  the  decree.  It  seems  to  be  clear, 
therefore,  that  John  Knox  was  claiming  that 
he  had  become  entitled  to  a  homestead 
right  in  himself  In  all  the  land;  and  that 
he  was  also  claiming  other  rights  in  the  land 
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dearly  appeara  from  the  decree  of  the  court 
approving  the  rq>ort  of  the  commissioners 
assigning  to  John  Knox  the  premises  here 
In  controversy  "as  his  homestead."  In  that 
order  of  aK>rOTal  the  court  adjudged  and 
decreed  that  said  tracts  of  land  "be,  and 
they  are  hereby,  assigned  to  said  John  Knox 
as  his  hcunestead  in  said  land,  in  lieu  of  all 
other  claims  he  may  have  in  and  to  all  of 
said  lands."  It  is  plain  that  It  was  the  in- 
tent of  the  chancellor  to  adjust  all  of  the 
claims  which  said  Knox  asserted  by  reason 
of  his  conveyance  from  the  widow,  his  oc- 
cupancy of  the  land  as  a  homestead  of  his 
own,  improvements,  if  any,  that  he  had  made 
upon  the  land,  and  taxes  paid,  if  any,  during 
the  10  years  he  had  occupied  the  land,  by 
decreeing  to  him  a  homestead  Interest  of  his 
own  in  the  land. 

This  view  is  i^irther  manifested  by  the 
directions  given  to  the  commissioners  In  the 
decree,  viz.,  "to  go  upon  the  said  land  and 
first  assign  to  John  Knox  hla  homestead,  in- 
cluding the  dwelling  house,  not  to  exceed 
in  value  $1,000."  The  oath  taken  by  the 
commissioners  proceeded  upon  the  same  theo- 
ry. They  were  sworn  "to  go  upon  the  land  and 
assign  to  John  Knox  his  homestead  therein." 
They  reported  that  they  had  gone  upon  the 
land  and  had  "set  off  and  assigned  to  John 
Knox,  as  his  homestead,"  the  said  land.  The 
order  of  the  court  approving  the  report  of 
the  commissioners  further  evidences  the  cor- 
rectness of  this  view.  It  decrees  that  "the 
lands  set  oS  to  said  John  Knox  as  his  home- 
stead, to  wit  [describing  the  55  acres  here 
involved],  be,  and  the  same  are,  assigned  to 
'  said  John  Knox  as  his  homestead,  in  lieu  of 
all  other  claims  be  may  have  in  and  to  all 
of  said  lands."  In  no  part  of  the  decree  In 
which  reference  is  made  to  this  homestead 
do  we  find  any  expression  indicating  any 
other  intent  than  that  of  establishing  an 
interest  in  John  Knox  in  the  nature  of  a 
homestead  right  in  him,  and  that  not  only 
because  he  had  succeeded  to  the  homestead 
rights  of  Louisa  and  to  be  measured  by  her 
life,  but  "In  lieu  01  all  other  claims  he  may 
have  in  and  to  all  of  said  lands."  If  the 
court  bad  Intended  to  say  that  the  homestead 
declared  and  assigned  by  the  decree  was 
that  to  which  Louisa  would  have  been  en- 
titled, had  she  not  sold  and  abandoned  the 
same,  and  that  Knox  should  be  entitled  to 
enjoy  Louisa's  right  of  homestead,  the  decree 
could  have  been  readily  framed  so  as  to  ex- 
press that  intent;  but  the  decree  seems  to 
have  been  constructed  with  an  evident  pur- 
pose to  establish  in  John  Knox  a  homestead 
of  his  own  in  the  lands,  in  lieu  of  all  other 
claims  he  was  asserting  to  the  land.  An 
Interest  in  land  for  the  life  of  another  per- 
son is  esteemed  of  less  value  than  If  for 
one's  own  life.  4  Kent's  Com.  *26.  The 
court,  it  seems  plain,  intended  that  the  in-i 
terest  designed  to  be  established  by  the 
decree  in  favor  of  Knox  should  be  more  than 
merely  the  enjoyment  of  the  right  tp  occupy 


the  land  during  the  lifetime  of  Louiia,  the 
widow,  for  the  reason  that  that  which  the 
court  gave  him  expressly  declared  It  to  be 
In  lien  of  all  of  his  claims  to  all  of  the  land. 
The  court,  therefore.  Intended  to  give  him 
an  Interest  or  right  of  occupancy  which 
should  be  available  to  him  during  all  of  his 
lifetime,  of  which  he  should  not  be  deprived 
so  long  as  he  should  live  by  the  death  of 
another.  Years  before  the  rendition  of  the 
decree,  Louisa,  the  widow,  had  remarried 
and  removed  with  her  husband  and  her  chil- 
dren to  California,  and  had  lost  all  right  to 
have  a  homestead  assigned  to  her;  and  the 
Intention  disclosed  by  the  decree  was  to  in- 
vest Knox  with  the  right  to  occupy  the  prem- 
ises to  be  assigned  to  blm  as  a  homestead 
BO  long  as  he  should  live  and  should  con- 
tinue to  occupy  the  same,  which  might  be 
lost  or  abandoned  by  him  and  would  be  ex- 
tinguished at  his  death.  It  was  not  to  be 
a  descendible  estate  of  Inheritance,  nor  one 
which  he  could  transfer  or  convey  to  anoth- 
er, as  is  to  be  clearly  inferred  by  the  designa- 
tion of  the  interest  as  a  homestead ;  such  be- 
ing an  Incident  of  the  homestead  right  aa 
it  then  existed. 

The  Interest  or  right  wtileh  inured  to  John 
Knox  by  virtue  of  said  decree  became  ex- 
tinguished at  his  death,  and  the  right  to 
maintain  an  action  to  recover  the  lands  then 
arose  and  accrued  to  the  appellant  and  the 
other  heirs  of  the  said  Frederick  0.  Bech- 
doldt,  deceased.  This  right  of  action  became 
barred  by  the  statute  of  limitations  in- 
voked by  the  appellee  Johnson  before  the 
institution  of  the  proceeding  in  chancery 
against  him.  The  trial  court  therefore,  prop- 
erly dismissed  the  bill,  and  that  decree  must 
be,  and  is.  affirmed. 

Judgment  affirmed. 

(ht  m.  494.) 

CHICAGO  &■  A.  RT.  CO.  t.  JENNINGS. 
(Supreme  Court  of  Illinois.    Oct.  24.  1805.) 

L  Trial  — QuMMO'H  fob  Jubt  — DisKcrtKa 

VERnicT. 
The  question  of  the  credibility  of  plaintiff 
Is  for  the  jury,  and  the  fact  that  she  contn- 
dicted  herself  does  not  justify  Erecting  a  ver- 
dict for  defendant. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46L 
Cent.  Dig.  Trial,  {S  S34,  3350 

2.  Release— FsAtio — EvinEHOi. 

In  an  action  for  injuries  received  In  a  rail- 
road collision,  evidence  held  to  show  that  plain- 
tiff's signature  to  a  release  of  damages  was  ob- 
tained by  fraud. 
8.  EvinsNCE— Heabbat. 

A  person  receiving  a  message  cannot  prove 
the  fact  that  the  message  was  sent  by  another 
to  him,  where  his  testimony  is  based  solely  on 
hearsay  statements  of  the  person  delivering  ths 
telegram. 

[E(i.  Note. — For  cases  in  point,  see  vol.  20^ 
Cent.  Dig.  Evidence,  S  1176.J 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Action  by  Lora  M.  Jennings  against  the 
Chicago  A  Alton  Rallwi 
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ment  for  plaintiff  was  afflnned  by  the  Appel- 
late Court;  and  defendant  appeals.    Affirmed. 

E«rrl<&  gt  Bra(±en  (F.  S.  Winston,  of  conn- 
Bel),  for  appellant  Welty,  Sterling  ft  Whit- 
more,  for  appellee. 

B066S,  J.  On  Angnst  20,  1901,  an  ezcur> 
slon  train  and  a  fi-eigbt  train,  which  the  ap- 
pellant company  was  operating  on  the  line 
of  its  railroad,  collided.  The  appellee  was  a 
passenger  on  the  excursion  train,  and  brought 
an  action  to  recover  damages  for  personal  in- 
juries alleged  to  have  been  caused  by  the  col- 
lision. Judgment  in  her  favor  in  the  sum  of 
$2,.')00,  entered  in  the  trial  court,  was  af- 
firmed by  the  Appellate  Court  for  the  Third 
District  on  appeal,  and  the  further  appeal 
of  the  company  has  brought  the  record  before 
us.  '"' 

It  is  urged  that  the  court  erred  in  refusing 
to  grant  the  motion  of  the  appellant  company 
to  direct  the  jury  to  return  a  peremptory 
verdict  in  Its  favor.  The  grounds  of  the  mo- 
tion were,  first,  that  there  was  no  sufficient 
proof  that  the  appellee  received  any  injury 
as  the  result  of  the  collision;  and,  second, 
that  the  appellant  company  pleaded  and  prov- 
ed a  valid  release  of'  all  damages.' 

As  to  the  first  ground,  it  is  conceded  the  ap- 
pellee testified  that  she  received  Injuries  to 
h&c  person  by  the  collision ;  but  It  Is  said  by 
counsel  for  the  appellant  she  was  discredited 
"by  her  own  contradictory  and  unbelievable 
statements,"  and  that  the  court  should  have 
so  decided  as  a  matter  of  law.  We  cannot 
assent  to  this  view.  It  was  for  the  jury  to 
determine  whether  she  was  entitled  to  credit 
as  a  witness,  and  also  to  determine  as  to  the 
wel^t  of  her  evidence.  In  addition  to  this, 
hypothetical  questions  propounded  to  and  an- 
swered by  medical  expert  witnesses  tended  to 
diow  the  appellee  received  injuries  to  her  per- 
son by  the  impact  of  the  trains. 

As  to  the  second  ground  of  the  motion,  the 
appellee  replied  to  the  plea  of  release  that 
her  signature  to  the  instrument  purporting  to 
l)e  a  release  had  been  obtained  by  fraud  and 
circumvention,  and  produced  sufficient  testi- 
mony tending  to  support  the  replication  to 
justify  the  submission  of  that  issue  to  the 
Jury.  The  release  produced  in  support  of 
the  plea  consisted  of  several  sheets  of  paper, 
which  bore  the  signatures,  together  with  the 
places  of  residence,  of  140  persons,  among 
them  the  edgnatnre  of  the  appellee  and  her 
address.  Above  these  signatures,  on  one  of 
the  sheets,  appeared  a  release,  reciting  thai, 
to  quote  therefrom,  "the  undersigned,  for 
and  in  consideration  ot  the  amount  set  op- 
iwsite  our  names  and  addresses,  the  receipt 
of  which  amount  Is  hereby  acknowledged,  do 
release  the  Chicago  &  Alton  Railway  Com- 
pany ton  any  and  all  damages  sustained'  by 
each  of  tis  (except  for  baggage)  in  collision  at 
Prentice,  Illinois."  The  amount  set  opposite 
the  name  of  the  appellee  was  two  dollars, 
but  it  appeared  that  she  did  no  more  than 
to  write  her  name  and  address,  and  that  not 
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as  a  release  of  damages,  bnt  for  other  pur- 
poses hereinafter  stated,  and  that  the  charac- 
ters, "$2,"  were  afterwards  written  there 
without  her  knowledge  or  consent  A  claim 
agent  of  the  appellant  company  was  on  the 
train  when  the  collision  occurred.  Testi- 
mony produced  before  the  jury  tended  to 
show  that  after  the  excursion  train  had  been 
put  in  motion  and  was  proceeding  on  its  way 
this  claim  agent  came  through  the  cars,  and 
said,  in  substance,  that  the  news  of  the  col- 
lision would  be  printed  in  the  newspapers, 
and  that,  if  the  passengers  would  give  their 
names  and  addresses,  he  would  answer  all 
messages  of  inquiry  that  came  for  any  of 
them ;  that  the  sheets  of  paper  now  claimed 
to  constitute  releases  of  damages  by  the  140 
signers  thereto  were  circulated  ttirough  the 
cars  and  signed  by  the  passengers,  each  also 
writing  his  or  her  address ;  that  nothing  was 
said  to  the  appellee  about  a  release  of  dam- 
ages or  payment  of  money,  and  no  money 
was  then  paid  to  her;  that  some  time  after 
these  signatures  were  so  obtained  the  claim 
agent  again  passed  through  the  cars  and 
gare  many  of  the  passengers  small  sums  of 
mtmey,  some  one  and  some  two  dollars,  say- 
ing that  it  was  to  d^ray  their  expenses 
while  they  were  delayed  by  reason  of  the 
collision.  Tlie  appellee  received  two  dol- 
lars for  such,  expense  of  delay.  Wehaveccm- 
sidered  the  testimony  relating  to  the  circum- 
stances under  which  the  signature  of  the  ap- 
pellee was  obtained  to  the  instrument  sought 
to  be  availed  of  as  a  release,  and  find  it  amply 
warranted  the  submission  of  the  question 
whether  her  signature  was  obtained  by  fraud 
and  circumvention. 

An  alleged  erroneous  ruling  of  the  court 
as  to  the  admissibility  of  evidence  relative 
to  this  issue  may  appropriately  be  here  con- 
sidered. The  appellee,  after  testifying  that 
some  honra  after  the  papers  which  are  relied 
upon  as  a  release  had  been  passed  through 
the  cars  and  the  names  and  addresses  signed 
thereto,  the  claim  agent  again  came  into  the 
car  in  which  she  was  seated,  further  testi- 
fied as  follows :  "The  first  I  saw  he  was  in 
the  front  of  the  car,  beginning  to  hand  money 
out  to  the  passengers.  He  had  a  handful  of 
money.  I  heard  htm  say  something  to  the 
lady  in  front  of  me.  Q.'What  did  she  say, 
and  what  did  he  say?  A.  She  asked  what 
it  was  for,  and  be  said  It  was  to  pay  the  de- 
lay expenses.  When  he  came  to  me  he  just 
handed  me  the  two  dollars.  He  didn't  say 
anything  to  me.  He  told  a  man  in  the  aisle 
it  was  for  delayed  expensa  Q.  Look  at  'Ex- 
hibit A.'  Opposite  your  name  you  see  two 
dollars  marked  there.  Did  you  put  that 
tliere7  (Objected  to,  for  the  reason  It  is  not 
claimed  she  did.)  A.  No,  sir;  I  don't  know 
who  did  pat  it  there.  It  wasn't  there  when  I 
signed  my  name  and  address."  A  number 
of  other  witnesses  who  were  ptissengers  were 
permitted  to  testify  that  the  claim  agent 
passed  through  the  car  some  time  after  the 

signatures  were  obtained,  and 
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tiall7  the  same  statements  to  tbem  wben  be 
paid  them  the  money  which  they  received. 

It  is  complained  the  court,  on  the  objec- 
tion of  the  appellee,  refused  to  permit  coun- 
sel for  the  appellant  to  ask  Miss  Walton,  a 
witness  produced  by  the  company  and  who 
was  a  passenger  on  the  excursion  train,  wtiat 
the  claim  agent  said  to  her  or  in  her  hearing 
as  he  passed  through  the  train.  In  the  fur- 
ther course  of  her  examination  Miss  Walton 
was  allowed  to  state  fully  and  in  detail  all 
that  the  claim  agent  so  said  as  he  passed 
through  the  car,  so  far  as  she  heard  his 
statements ;  hence  no  injury  occurred  from 
the  ruling  referred  to,  and  a  discussion  as  to 
the  correctness  of  the  ruling  would  lengthen 
the  opinion  to  no  purpose. 

We  find  no  merit  in  the  contention  that  the 
court  erred  in  refusing  to  allow  Mr.  De 
Mange,  when  testifying  as  a  witness  in  be- 
half of  the  appellant  company,  to  state  what 
Miss  Gren'burg,  who  came  to  Mr.  De  Mange 
as  a  messenger  from  Dr.  LangstafT,  said  to 
him  (De  Mange).  Mr.  De  Mange  had  been  at- 
torney for  the  appellant  company,  but  severed 
that  connection  before  appearing  as  a  wit- 
ness. Dr.  Langstaff  had  testified  as  a  wit- 
ness In  behalf  of  the  appellee,  and  gave  tes- 
timony tending  to  sustain  the  justice  of  her 
demand,  and  counsel  for  appellant  contend- 
ed he  bad  sent  Miss  Orenburg  to  see  De 
Mange,  and  directed  her  to  tell  him  "that 
the  plaintiffs  case  was  a  fraud,  and  that  she 
had  no  valid  claim  against  the  Chicago  & 
Alton  C!ompany."  Dr.  Langstaff  was  asked 
if  he  did  not  send  this  message  by  Miss  Gren- 
burg,  and  he  answered  that  he  did  not  The 
appellee  was  in  no  manner  bound  by  any 
statement  made  by  Dr.  Langstaff,  and  proof 
as  to  any  message  sent  by  him  to  Mr.  De 
Mange  was  proper  only  as  tending  to  im- 
peach the  testimony  which  Dr.  Langstaff  had 
given  relative  to  the  personal  injuries  of  the 
appellee.  It  would,  for  such  purpose  of  im- 
peachment, have  been  proper  for  the  appel- 
lant company,  after  having  asked  Dr.  Lang- 
stafT if  he  did  not  send  the  message  as  claim- 
ed, to  have  proven  that  he  did  so  send  the 
message.  But  we  find  no  such  proof  in  the 
record.  Mr.  De  Mange  appeared  as  a  wit- 
ness, and,  atter  testifying  that  a  lady,  pre- 
snmably  Miss  Orenburg,  came  to  his  oflBce 
and  stated  that  she  had  a  message  to  deliver 
to  him  from  Dr.  Langstaff,  was  asked  by  the 
cotmsel  for  the  appellant  company  the  fol- 
lowing question:  "What  did  this  lady  say 
to  yon?"  and  the  court  refused  to  allow  him 
to  answer.  This  ruling  was  proper  fw 
more  than  one  reason.  There  was  no  proof 
that  Dr.  Langstaff  had  sent  the  message  re- 
ferred to,  and  that  could  not  be  proved  by 
mere  hearsay  statements  of  the  alleged  mes- 
senger. That  an  impeaching  statement  was 
made  by  this  witness  sought  to  be  impeached 
cannot  be  proved  by  hearsay.  If  it  had 
been  proved  that  Dr.  Langstaff  had  directed 
Miss  Orenburg  to  deliver  the  message  re- 


ferred to,  proof  with  relation  to  it  had  no 
proper  place  in  the  case  as  substantive  evi- 
dence against  the  appellee,  but  only  as  evi- 
dence tending  to  discredit  Dr.  Langstaff  as  a 
witness.  It  should,  therefore,  if  proper  at 
all,  have  been  brought  out  by  asking  the  di- 
rect impeaching  question  whether  the  lady 
witness.  Miss  Orenburg,  said  that  Dr.  lAng- 
staff  had  directed  her  to  say  that  "the  plain- 
tiff's case  was  a  fraud,  and  that  she  [the 
plaintiff]  bad  no  valid  claim  against  the 
Chicago  &  Alton  Company,"  thus  restricting 
the  statement  to  the  precise  matter  relied 
upon  for  the  purpose  of  impeachment.  The 
question  as  propounded,  "What  did  the  lady 
[Miss  Orenburg]  say  to  you?"  might  have 
brought  out  testimony  which  had  no  refer- 
ence to  the  matter  of  impeachment  of  Dr. 
Langstaff,  and  which  would  be  but  mere  bear- 
say  as  to  the  appellee,  and  tat  th&t  reason 
wholly  incompetent 

No  complaint  is  made  of  the  ruling  of  the 
court  in  the  matter  of  instructing  the  jury, 
nor  are  any  other  errors  of  which  we  take 
cognizance  urged  by  counsel.  The  majw 
part  of  the  briefs  of  counsel  for  the  appel- 
lant is  devoted  to  questions  of  fact  which 
have  been  conclusively  determined  by  the 
judgment  of  the  Appellate  Court 

The  judgment  must  be,  and  la^  affirmed. 

Judgment  affirmed. 


(217  III.  «H) 

ILLINOIS   STATE  TRUST  CO.  T.   ST. 

LOUIS,  I.  M.  &  a.  BY.  CO. 
(Supreme  Court  of  Illinois.    Oct  24,  1005.) 

1.  ApfeaIi— Revebbai.  of  Causk— Effect. 

A  general  judgment  of  reversal  and  remand 
entirely  abrogates  the  judgment  reversed,  and 
remands  the  cause  for  further  proceedings  pre- 
cisely as  if  no  trial  had  ever  occurred,  and  au- 
thorizes either  party  on  rehearing  to  introduce 
testimony  in  the  same  manner  as  if  the  case 
had  never  before  been  brought,  except  that  no 
proceedings  should  be  had  or  taken  incoDMStent 
with  the  legal  principles  announced  in  the 
opinion  of  the  reversing  court 

2.  Saue. 

A  judgment  of  the  Supreme  Court  re- 
versing a  condemnation  judgment  and  remand- 
ing the  cause  generally  for  a  new  trial,  on  the 
ground  that  it  Bpi>eared  from  the  proofs  then  in 
the  record  that  a  road  purchased  by  petitioner, 
and  on  account  of  which  it  claimed  the  right  to 
condemn  the  property  in  question,  was  parallel 
with  a  road  previously  run,  does  not  preclude 
further  proof  on  the  retrial  to  show  that  the 
lines  are  not  competing  or  parallel. 

3.  Railboads— PuBCHASE  or  Otheb  Roads— 

PABAIXKL  OB  COUFETING   LiKES. 

Under  Laws  1899,  p.  116,  empowering  for- 
eign nUlroads  to  purchase  the  property  of 
reaident  railroads,  but  providing  that  it  shall 
not  be  construed  to  permit  any  railroad  to 
purchase  a  parallel  or  competing  line  of  rail- 
road in  this  state,  the  line  which  the  local  rail- 
road was  empowered  by  its  charter  to  construct 
as  well  as  the  line  which  it  had  actually  con- 
structed, must  be  considered  in  determining 
whether  such  local  railroad  is  a  parallel  or  com- 
peting line  with  the  foreign  railroad  which  seeks 
to  purchase  the  same. 
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4.  Saux. 

Liaws  1899,  p.  116,  authorizes  a  foreign 
railroad  to  purchase  property  of  a  local  rail- 
road in  certiun  cases,  but  provides  that  it  shall 
not  be  so  construed  as  to  permit  any  railroad 
to  purchase  any  parallel  or  competing  line  o{ 
railroad  in  the  state.  A  foreign  railroad  reach- 
ed the  termini  of  a  local  road,  but  its  line  be- 
tween such  termini  was  much  longer  and  more 
indirect,  requiring  a  change  of  cars  and  ferry- 
ing. The  foreign  road  ran  no  through  trains 
between  the  termini  of  the  local  road,  solicited 
no  throngh  business,  and  provided  no  terminal 
facilities  at  one  terminus  of  such  road ;  nor  did 
it  make  any  freight  or  passenger  rates  to  com- 
pete with  the  local  road.  Held,  that  the  roads 
were  not  parallel  or  competing  lines,  within  tlie 
meaning  of  the  statute. 

Appeal  from  St  Clair  County  Court; 
Jotm  B.  Hay,  Judge. 

Condemnation  proceedings  by  the  St 
Louis,  Iron  Mountain  ft  Southern  Railway 
Company  against  the  Illinois  State  Trust 
Company.  From  a  judgment  of  condem- 
nation,  defendant  appeals.    AfBrmed. 

See  70  N.  B.  357. 

Wise  &  McNulty,  for  appellant  L.  D. 
Turner,  Forman  &  Whltnel,  and  Martin  L. 
Clardy,  for  appellee. 

BOGGS,  J.  This  was  a  proceeding  In  the 
county  court  of  St  Clair  county  by  the  ap- 
pellee for  the  condemnation  of  a  atrip  of  land 
100  feet  In  width  belonging  to  the  appellant 
lying  along  and  adjoining  the  original  right 
of  way  of  the  St  Louis  Valley  Railroad 
Company.  The  cause  was  in  this  court  at  a 
former  term  (208  111.  419,  70  N.  E.  357),  and 
we  then  reversed  the  Judgment  of  said  county 
court  awarding  condemnation  of  the  said 
strip,  for  the  reason  that  the  appellee  com- 
pany Is  a  foreign  corporation  and  therefore 
without  authority  to  exercise  the  power  of 
eminent  domain  In  this  state,  unless  so  em- 
powered by  the  act  of  the  General  Assembly 
approved  April  21,  1899  (Laws  1899,  p.  116), 
which  enactment  authorizes  a  foreign  railroad 
corporation  to  purchase  the  property  of  a 
resident  corporation  of  which  such  foreign 
corporation  shall  be  In  possession,  and  to 
exercise  the  powers,  privileges,  and  fran- 
chises of  the  corporation  whose  property 
has  been  so  purchased,  Including  the  power 
of  eminent  domain,  if  that  power'ls  necessary 
to  enable  It  to  acquire  real  estate  necessary 
for  the  betterment,  maintenance,  extension, 
or  operation  of  such  railroad  so  purchased, 
or  fOT  the  construction  and  maintenance  of 
spurs,  switches,  side  tracks,  etc.;  and  we 
held  that  the  appellee  company  was  not  then 
80  empowered,  for  the  reason  said  act  further 
provided  that  it  should  not  be  construed  to 
permit  any  railroad  company  to  purchase 
any  parallel  or  competing  line  of  railroad  In 
this  state,  and  that  It  appeared  from  the 
proofs  then  In  the  record  that  the  said  St 
Lonls  Valley  Railroad  Company,  of  which 
the  appellee  company  claimed  to  be  the  owner 
by  purchase  In  pursuance  of  the  said  act  of 
April  21,  1809,  and  by  virtue  of  which  pur- 
chase It  contended  it  acquired  the  right  to 


condemn  the  property  in  question,  was  a 
parallel  or  compttlng  line  of  railroad  of  the 
appellee  company.  The  cause  was  reversed 
and  remanded  generally,  and  has  been  re- 
docketed  In  the  said  county  court  and  again 
heard,  and  Judgment  entered  fixing  the  com- 
pensation for  the  land  to  be  taken  and  the 
damages  to  land  not  taken  at  a  total  sum  of 
$7,(KX),  and  awarding  condemnation  upon 
payment  of  said  sum.  This  is  an  appeal 
prosecuted  to  reverse  this  latter  Judgment 
of  condemnation. 

On  the  hearing,  after  the  remandment  of 
the  case,  being  the  hearing  from  which  this 
appeal  Is  prosecuted,  the  trial  court  over  the 
objection  of  the  appellant  company,  permit- 
ted the  appellee  company  to  Introduce  tes- 
timony for  the  purpose  of  proving  that  said 
St  Louis  Valley  Railroad  and  the  appellee 
railroad  were  not  parallel  aiid  competing 
lines  of  railroad.  The  contention  of  the  ap- 
pellant company  was  that  the  Judgment  of 
reversal  and  remandment  pronounced  In 
this  court  on  the  former  submission  of  the 
case  was  an  adjudication  of  the  question 
whether  the  said  lines  of  railroad  were 
parallel  or  competing  lines,  and  that  evi- 
dence directed  to  that  question  was  Inadmis- 
sible, for  the  reason  the  question  bad  become 
res  Judicata.  It  is  here  urged  the  court  err- 
ed in  overruling  this  contention.  The  Judg- 
ment entered  In  this  court  was  that  the  Judg- 
ment entered  In  the  county  court  on  the 
former  hearing  should  be  reversed  and  that 
the  cause  should  be  remanded.  The  remand- 
ing order  was  without  any  specific  directions ; 
that  is,  was  general.  The  effect  of  that 
Judgment  was  to  entirely  abrogate  the  former 
Judgment  of  the  county  court,  and  to  remand 
the  cause  to  the  county  court  for  further 
proceedings  precisely  as  if  no  trial  had  ever 
occurred,  and  on  a  rehearing  to  authorize 
either  party  to  Introduce  testimony  in  the 
same  manner  as  if  the  case  had  never  before 
been  tried,  save  that  no  proceedings  should 
be  had  or  taken  inconsistent  with  the  legal 
principles  announced  in  the  opinion  rendered 
by  this  court  Chickerlng  v.  Falles,  29  111. 
294;  DInsmoor  v.  Rowse,  211  111.  817,  71 
N.  B.  1003. 

The  parties  at  the  last  hearing  In  the  coun- 
ty court  entered  into  a  stipulation  of  facts, 
agreeing  "that  complainant  is  a  railroad  cor- 
poration organized  under  the  laws  of  the 
states  of  Missouri  and  Arkansas;  that  the 
St.  Louis  Valley  Is  a  railroad  corporation  un- 
der the  laws  of  the  state  of  Illinois ;  that  it 
Is  a  partially  constructed  railroad  from 
Valley  Junction,  through  the  counties  of  St 
Clair,  Monroe,  Randolph,  Union,  and  Alex- 
ander, a  distance  of  120  miles,  to  Gale,  and 
also  a  branch  from  Gorham,  In  Jackson  coun- 
ty, in  an  easterly  direction,  26  miles,  to 
Busch,  in  Williamson  county.  111.;  that 
petitioner  on  the  80th  day  of  April,  1903,  was 
in  possession  of  said  railroad  lines  In  this 
state  belonging  to  the  St  Louis  Valley  Rail- 
way, and  owned  all  of  the  capital  stock  tC 
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said  company;  that  said  petitioner  pur- 
chased In  fee  simple  all  of  the  said  railroad 
of  said  company,  together  with  all  the  rights, 
etc.,  used  In  connection  therewith;  that  said 
sale  and  purchase  were  duly  approved  by  the 
stockholders  of  the  St  Louis,  Iron  Moun- 
tain &  Southern  Ballway  Company  and  of  the 
St  Louis  Valley  Ballway,  at  meetings  held 
upon  notice  given  as  required  by  law;  that 
said  petitioner  compiled  with  all  the  require- 
ments of  the  state  of  Illinois  with  reference 
to  doing  business  in  the  state  of  Illinois  as  a 
railroad  company,  and  especially  with  the 
requirements  of  an  act  approved  April  21, 
1899,  being  section  218  [page  1415]  of  the 
Revised  Statutes  of  Illtnols  of  1001 ;  that  the 
question  to  be  determined  In  this  cause  is 
whether  the  St  Louis  Valley  Railway  in 
Illinois,  and  the  St  Louis,  Iron  Mountain 
ft  Southern  Railway  In  Missouri,  are  parallel 
OP  competing  lines,  or  whether  they  will  be, 
If  the  Valley  Line  shall  be  completed  to 
Cairo,  111. ;  that  the  other  Issue  will  be  as  to 
the  amount  of  compensation  to  be  paid  by 
petitioner  to  defendant  for  the  land  actually 
taken,  and  damages  to  the  land  not  taken." 
No  complaint  Is  made  by  either  litigant  as  to 
the  amount  fixed  by  the  Judgment  of  con- 
demnation to  be  paid  as  compensation  for 
land  taken  and  as  damages  to  land  not  taken. 
The  record  presents  but  a  single  question, 
and  that  a  question  of  fact — whether  the 
line  of  railroad  of  the  St  Louis  Valley  Rail- 
road Company  and  that  of  the  appellee  com- 
pany were  parallel  or  competing  lines  of  rail- 
road. If  so  parallel  or  competing,  the  ap- 
pellee company  was  without  power  to  be- 
come the  purchaser  of  the  line  of  the  Valley 
Railroad,  and  the  act  of  April  21,  1899,  con- 
ferred no  power  on  the  appellee  company  to 
exercise  the  right  of  eminent  domain  In  this 
state. 

On  the  hearing  in  the  county  court  when 
heard  there  for  the  first  time,  the  only 
testimony  on  the  question  whether  these 
lines  of  railroad  were  parallel  or  competing 
was  that  Incidentally,  rather  than  directly, 
given  by  2  witnesses.  No  other  witnesses 
then  testified  on  the  point  On  the  hearing 
in  the  county  court  which  we  are  now  called 
upon  to  review  22  witnesses  were  produced 
and  gave  testimony  In  behalf  of  the  appel- 
lee company.  None  were  produced  in  be- 
half of  the  appellant  company.  These  wit- 
nesses expressed  It  to  be  their  opinion  that 
the  St  Louis  Valley  Railroad  Company  as 
constructed  to  Thebes,  when  purchased  by 
the  appellee  company,  and  the  line  of  the 
appellee  company,  were  not  parallel  or  com- 
peting lines  of  railroad,  end  testified  to 
facts  on  which  they,  respectively,  based  the 
opinion  so  expressed,  and  would  not  be.  If 
the  line  of  the  Valley  Railroad  should  be 
completed  to  Cairo.  Among  these  witnesses 
were  two  who  had  served  as  members  of 
the  Interstate  Commerce  Commission  oiF 
the  general  government,  and  another  was 


and  had  been  the  secretary  of  the  said  com- 
mission since  Its  organization.  Two  others 
were  members  of  the  Railroad  and  Ware- 
house Commission  of  the  state  of  Illinois, 
and  two  were  ex-membera  of  that  conunls- 
slon.  One  other  was  a  member  of  the 
Railroad  Commission  of  the  state  of  Mis- 
souri, and  another  was  an  ex-member  c." 
that  commission.  Among  the  other  witness- 
es were  large  shippers  of  freight  and  grain, 
dvll  engineers,  managers,  superintendents, 
and  other  officials  of  various  systems  ot 
railroads.  We  have  carefully  read  the  testi- 
mony of  all  of  these  witnesses,  and  after  a 
thorough  consideration  of  all  the  facts  and 
circumstances  disclosed  In  their  testimony 
and  by  the  stipulation  of  facts,  in  connec- 
tion with  the  geographical  facts  of  whlcb 
Judicial  notice  Is  taken,  we  have  reached  the 
conclnslon  that  said  lines  of  railroad  were 
neither  parallel  nor  competing  lines. 

The  St  Louis  Valley  Railroad  Company 
was  organized  under  the  laws  of  this  state, 
with  authority  to  construct  a  railroad  from 
Valley  Junction,  a  point  six  miles  southeast 
from  Bast  St  Louis,  to  the  city  of  Cairo, 
with  a  branch  road  extending'  In  a  north- 
easterly direction  from  Gorbam,  a  town 
nearly  equidistant  between  Valley  Junction 
and  Cairo,  Into  the  coal  fields  of  Franklin 
and  Williamson  counties.  In  Illinois.  The 
line  of  the  Valley  Railroad,  authorized  by 
Its  charter  to  be  constructed  from  Valley 
Junction  to  Cairo,  was  located  east  of  the 
Mississippi  river,  in  the  counties  In  Illinois 
bordering  on  that  river,  and  In  close  prox- 
imity thereto.  After  the  road  had  be«t 
completed  on  the  line  as  so  located  from 
Valley  Junction  to  Gorham,  about  92  miles 
south  from  Valley  Junction,  the  appellee 
company  came  Into  possession  of  the  road, 
and  afterwards  purchased  the  same  and 
completed  the  railroad  to  a  point  near  the 
town  of  Thebes,  which  Is  about  20  or  22 
miles  up  the  river  from  Cairo.  The  distance 
from  Valley  Junction  to  Cairo  is  about  143 
miles.  The  St  Louis  Valley  Railroad  Com- 
pany was  granted  chartered  power  to  con- 
struct and  operate  a  railroad  to  Cairo,  and 
in  determining  whether  the  line  of  its  road 
Is  either  parallel  to  or  competing  with  the 
line  of  appellee's  railroad,  the  line  which  It 
possessed  the  power  to  construct  and  oper- 
ate, as  well  as  that  portion  of  the  line 
whereon  a  railroad  has  been  built  enters  In- 
to consideration.  Between  Valley  Junction 
and  the  Union  Station  in  St  Louis  temporary 
arrangements  have  been  eftected  by  means 
whereof  the  trains  on  the  Valley  Railroad 
are  enabled  to  reach  that  station.  The  main 
line  of  the  railroad  of  the  appellee  company 
runs  from  St  Louis  In  a  southerly  or  south- 
westerly direction  to  Texas.  For  some  short 
distance  out  of  St  Louis  the  line  of  the 
road  is  located  near  the  west  bank  of  the 
Mississippi  river,  but  at  Riverside  It  bears 
away   from   the  river  In  a .  southwesterly 
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coarse,  and  when  as  far  south  as  Thebes  the 
main  Une  of  the  railroad  Is  about  50  miles 
west  of  Thebes,  and  Is  60  to  70  miles  from 
Cairo  at- the  nearest  point  to  that  city.  A 
branch  line  of  appellee's  road  runs  from 
this  point  so  nearest  to  Cairo,  to  wit;  Poplar 
Bluffs,  In  Missouri,  to  Birds  Point,  In  Miss- 
ouri, on  the  west  bank  of  the  Mlselssippl 
rlTor,  some  4  miles, below  Cairo,  and  from 
there  the  trains  of  the  appellee  company  are 
transported  by  ferry  to  Cairo.  The  ferry 
is  operated  by  another  railroad  company, 
and  the  appellee  company  owns  neither 
tracks  nor  terminal  faclUtlefl  at  Cairo.  Be- 
ginning on  the  main  line  of  appellee's  road 
at  Blsmark,  Mo.,  which  Is  48  miles  west  of 
tbe  MisslsBippl  river,  the' appellee  company 
has  another  branch  Une  of  railroad  which 
mns  to  Belmont  on  tbe  west  bank  of  the 
Mississippi  river,  some  2S  or  30  miles  south 
of  Cairo.  This  branch  line,  at  Delta,  Mo., 
tbe  nearest  point  to  Thebes,  the  terminus 
of  the  Valley  Railroad  as  actually  completed, 
la  16  miles  west  of  Thebes,  and  at  Charles- 
ton, Mo.,  this  branch  line  is  about  16  miles 
west  of  Cairo.  At  Charleston  the  branch 
line  from  Blsmark  to  Belmont  crosses  tbe 
branch  line  from  Poplar  Bluffs  to  Cairo. 
The  evidence  shows  that  no  through  trains 
are  or  were  ever  run  on  appellee  company's 
road  between  St  Iiouis  and  Birds  Point. 
Passengers  could  gro  from  St.  Louis  to  Birds 
Point  by  taking  a  train  on  the  main  line 
from  St  Louis  to  Blsmark  and  there  alight- 
ing. They  could  there  take  a  train  on  the 
Belmont  branch  of  appellee's  road,  and 
alic^t  therefrom  at  Charleston,  from  which 
point  they  could  reach  Birds  Point  by  means 
of  a  train  on  the  branch  of  appellee's  road 
running  between  Poplar  Bluffs  and  Birds 
Point  Freight  would  be  transferred  at  the 
same  point  Passengers  and  freight  from 
Birds  Point  to  St  Louis  would  pass  over 
tbe  same  route  and  by  means  of  the  same 
changes  of  trains. 

It  appeared  from  the  proofs  tliat  the  line 
of  the  road  of  the  appellee  company  In 
Missouri,  because  of  the  bluffs  of  the  river, 
followed  along  tlie  river  bank  from  St  Louis 
ontll  it  passed  below  the  bluffs,  and  then  left 
tbe  river  and  ran  off  to  the  southwest  and 
passed  through  the  region  of  the  Oeark 
Mountains,  where  many  carves  and  high 
grades  are  necessary;  that  this  line  is  nearly 
50  miles  longer  than  the  distance  from  Cairo 
to  St.  Louis  on  tbe  Illlncrfs  side  of  the  Mlss- 
Isalppi  river;  that  at  Birds  Point  the  means 
of  crossing  the  Mississippi  river,  a  distance 
of  about  four  miles.  Is  very  Inconvenient 
controlled  by  other  companies,  and  expensive. 
Tbe  maximum  grade  of  appellee's  road  in 
Missouri  runs,  as  was  testified  to  by  civil 
engineers,  at  100  feet  to  the  mile.  On  the 
Valley  Railroad  the  maximum  grade  is  about 
13  feet  to  the  mile,  with  but  few  or  no 
cnrves,  and  tbe  means  of  transferring  pas- 
sengers and  freight  at  St  Louis  are  much 


superior  and  less  dangerous  and  expensive 
than  those  at  Birds  Point  The  Illinois 
Central .  Railroad  Company  and  tbe  Mobile 
&  Ohio  Railroad  Company  each  operate 
through  lines  of  railway  from  Cairo  to  St 
Loula  These  lines  are  direct  liave  superior 
facilities  for  crossing  the  river,  and  both 
roads  operate  through  passenger  and  freight 
trains  back  and  forth  between  Cabx>  and 
St  Louis.  These  lines  are  shorter  than  the 
indirect  route  that  must  be  taken  on  appel- 
lee's lines  of  railway,  and  they  are  the  com- 
petitors of  each  other,  and  of  the  boats  on 
the  river,  for  passengers  and  freight  between 
Cairo  and  St  Louis.  Under  such  drcum- 
stancee  it  was  entirely  Impracticable  for  the 
appellee  company  to  attempt  to  compete  for 
business  either  way  between  Cairo  and  St 
Louis.  Moreover,  the  proof  shows  that  tbe 
appellee  company  did  not  attempt  to  compete 
for  such  business.  It  appeared  the  appellee 
company  maintained  an  ofSce  in  Cairo,  and 
that  it  published  a  tariff  rate  from  Cairo  to 
St  Lionis;  but  the  testimony  showed  that  the 
olBce  was  maintained  there  for  tbe  purpose 
of  soliciting  freight  and  passenger  business 
for  points  southwest  of  Cairo,  and  the  tariff 
of  rates  was  published  because  the  statutes 
so  required.  The  general  traffic  manager  of 
the  appellee  road  testifled  that  his  instruc- 
tions did  not  warrant  tbehr  agent  in  Cairo 
to  solicit  business  from  that  point  to  St  Louis ; 
that  the  company  did  not  solicit  or  en- 
courage traffic  either  way  between  Cairo  and 
St  Louis,  and  had -never  done  so;  that  the 
appellee  company  recognized  that  it  was 
commercially  Impossible  for  it  to  compete 
with  the  Illinois  Central  and  MobUe  &  Ohio 
Railroads  for  business  between  those  cities; 

i  and  that  the  appellee  company  did  not  make 
a  competing  freight  or  passenger  rate,  or 

;  Install  through  trains,  or  make  any  other 
effort  to  secure  business  between  those  cities. 
Representatives  of  the  branch  of  tbe  Ullnois 
Central  Railroad  from  St  Louis  to  Cairo 
testified  that  that  road  was  the  competing 
line  with  the  Mobile  &  Ohio  Railroad  for 
Cairo  and  St  Louis  business;  that  they  did 
not  regard,  and  have  never  regarded,  appel- 
lee's road  as  a  competitor;  that  in  making 
rates  for  such  business  they  would  consult 
with  tbe  Mobile  A  Ohio  Railroad  officials 
and  agree  with  them,  but  never  with  the 
officials  of  tbe  appellee  road,  as  it  took  no 
business  between  those  points  worthy  of 
consideration.  The  general  manager  of  the 
Mobile  &  Ohio  Railroad  testified  that  he 
bad  been  In  the  service  of  that  company  for 
28  years,  and  during  that  time  the  appellee's 
road  in  Missouri  was  never  considered  as  a 
factor  In  the  traffic  between  Cairo  and  St 
Louis;  that  never,  to  his  knowledge,  had  any 
train  left  Cairo  for  St  Louis,  or  from  St 
Louis  for  Cairo,  over  the  appellee's  road; 
that  an  office  was  maintained  by  the  appel- 
lee company  In  Cairo  for  the  purpose  of  se- 
curing business  for  points  in  Southwest  Mlss- 
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ourl,  Arkansas,  and  Texas.  The  vice  presi- 
dent of  the  appellee  company  testified  that 
competition  on  the  part  of  his  road  with  the 
Illinois  Central  and  Mobile  &  Ohio  Railroads 
between  Cairo  and  St.  Louis  was  practically 
an  impossibility;  that  the  branch  of  the  ap- 
pellee's line  from  Poplar  Bluffs  to  Birds  Point 
was  constructed  as  a  part  of  the  Southern 
system  of  its  road  for  the  purpose  of  secur- 
ing and  carrying  to  its  main  line  freight  and 
passengers  at  Cairo  to  be  transferred  to  the 
Southwest,  and  that  the  branch  was  of  no 
Importance  or  consequence  whatever  for  busi- 
ness to  St  Louis;  that  the  office  was  main- 
tained in  Cairo  to  secure  business  for  the 
Southwest;  that  business  from  Cairo  to  St. 
Louis,  or  from  St.  Louis  to  Cairo,  by  way 
of  the  appellee's  road  was  not  and  had  not 
been  sought  for  or  expected,  and  was  too 
rarely  beard  of  to  be  considered  by  the 
officers  of  the  company,  and  was  not  con- 
sidered at  all  as  a  source  of  income  to  the 
company.  The  agent  employed  by  the  ap- 
pellee company  to  solicit  freight  and  secure 
business  for  that  road  in  Illinois  testified 
that  he  solicited  freight  to  go  to  points  on 
appellee's  road  In  Missouri;  that  be  had  no 
Instructions  to  solicit  freight  for  Cairo,  and 
did  not  think  that  he  ever  got  a  shipment 
for  Cairo;  that  the  Illinois  Central  and  the 
Mobile  &  Ohio  Railroads  got  all  the  business 
for  that  point;  that  the  appellee  company 
had  no  practical  line  for  business  to  Cairo. 
Two  witnesses  who  dealt  largely  in  grain 
raised  In  Illinois  near  the  bank  of  the  Miss- 
issippi river  testified  that  they  shipped  from 
St  Louis  to  Cairo  by  the  Mobile  &  Ohio 
Railroad,  and  never  by  the  appellee's  road. 
The  evidence  demonstrated  that  the  appellee 
railroad  is  not  and  was  never  a  competing 
line  for  business  between  Cairo  and  St 
Louis  or  St.  Louis  and  Cairo. 

It  was  also  as  clearly  shown  that  the  Val- 
ley Railroad,  if  completed  no  further  than 
Thebes,  would  not  be  a  competing  line  with 
that  of  the  appellee  company.  Delta,  Mo., 
on  the  Belmont  branch  of  the  appellee  road, 
is  the  nearest  point  on  any  of  appellee's  lines 
to  Thebes.  The  distance  between  these  points 
is  about  20  miles.  The  river  and  one  of  the 
lines  of  the  Frisco  System  of  railroads,  which 
runs  along  the  western  bank  of  the  river  to 
St.  Louis,  and  a  branch  line  of  the  Illinois 
Central  Railroad,  which  for  some  distance 
above  Thebes  Is  located  between  the  Valley 
Railroad  and  the  east  bank  of  the  river, 
are  between  Thebes  and  Delta.  It  is  there- 
fore apparent  that  competition  does  not  and 
could  not  exist  between  the  Valley  Railroad 
at  Thebes  and  the  appellee  railroad  at  Delta, 
20  miles  away.  Competition  at  Thebes  for  St. 
Louis  business  would  be  the  steamers  on  the 
river  and  the  line  of  the  Frisco  System  on  the 
opposite  shore  of  the  river,  and  that  of  the 
Illinois  Central  Railroad  before  mentioned. 
From  Delta  the  course  of  the  Belmont  branch 
of  appellee's  line  is  to  the  northwest,  gradu- 


ally increasing  Its  distance  from  the  river 
and  from  the  line  of  the  Valley  Railroad 
and  of  the  Frisco  System  until  It  intersects 
with  the  main  line  of  appellee's  road  at  Big- 
mark,  about  48  or  50  miles  west  of  the  river. 
At  Riverside,  north  of  BIsmark,  the  line  of 
the  appellee's  road,  in  order  to  avoid  bluffs 
and  bills,  draws  nearer  to  the  river,  and  from 
thence  into  St.  Louis  passes  along  the  more 
level  ground  that  lies  between  the  bluffs  and 
the  river.  From  Riverside  to  St  Louis,  a 
distance  of  from  25  to  30  miles,  the  line  of 
appellee's  road  in  Missouri  and  that  of  the 
Valley  Railroad  in  Illinois  are  more  nearly 
together,  being  from  6  to  8  miles  apart,  the 
river  intervening,,  and  for  a  portion  of  the 
way  two  or  more  railroads  Intervene  on  the 
Illinois  shore.  A  grain  dealer  who  lives  at 
Kimmswick,  Mo.,  about  8  miles  north  of 
Riverside,  testified  that  he  had  been  in  the 
grain  business  for  about  20  years  as  a 
buyer  and  shipper  of  grain  south  of  St  Louis 
on  the  Illinois  side  of  the  Mississippi  river; 
that  he  had  eight  elevators  along  the  line  of 
the  Valley  Railroad  in  Illinois;  that  prior  to 
the  construction  of  the  Valley  Railroad  the 
grain  in  that  portion  of  Illinois  was  shipped 
by  boat,  and  that  none  of  it  was  ever  brought 
across  the  river  for  shipment  on  the  appellee's 
line  of  road;  that  he  was,  before  the  Valley 
Railroad  was  built  and  still  is,  a  shipper 
of  wheat  from  St  Louis  to  Cairo,  but  never 
made  a  shipment  on  the  appellee's  road,  and 
was  never  solicited  to  do  so,  although  he 
did  considerable  business  with  the  appellee 
road.  Another  grain  buyer,  who  lives  at 
Waterloo,  111.,  testified  that  prior  to  the 
building  of  the  Valley  Railroad  the  products 
from  the  farms  along  and  near  the  Mississippi 
river  south  of  St  Louis,  in  Illinois,  went  to 
market  by  the  river;  that  it  was  practically 
Impossible  to  take  them  across  the  river  and 
to  the  appellee's  road  for  shipment  and 
that  he  never  knew  of  any  such  products 
being  so  shipped;  that  the  Valley  Railroad 
is  the  competitor  of  the  river  boats  and  other 
lines  of  railroads  in  Illinois  for  the  shipment 
of  the  products  of  the  farms  along  and  near 
the  line  of  the  Valley  Railroad  and  the  river; 
and  that  the  appellee  railroad  in  Missouri 
is  not  and  never  was  a  competitor  for  such 
trade. 

It  therefore  very  plainly  appeared  from  all 
the  testimony  that  the  Valley  Railroad,  at 
either  terminus  or  at  any  Intervening  point 
was  not  and  is  not  a  competing  line  of  road 
with  that  of  the  appellee,  and  is  not  a 
parallel  line  of  road,  either  within  the  tech- 
nical geometrical  definition  of  the  word  "par- 
allel," or  within  the  more  enlarged  and  prac- 
tical meaning  which,  when  the  element  of 
competition  is  present  should  be  given  the 
term  "parallel  lines"  as  employed  in  the 
statute  under  consideration. 

The  judgment  of  the  county  court  is  cor- 
rect, and  is  affirmed. 

Judgment  affirmed. 
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KEELBY  A  >I.  T.  SAYLES. 
(Sapreme  Ooart  of  IlUnoio.    OcL  24,  1905.) 

1.  Refobuatior  or  InsTBinraHTS  — Mistakx 
in  Dekd. 

Where  a  deed,  made  under  a  contract  of 
■ale,  by  fraud  or  mistake  covered  property  not 
within  the  contract  or  intended  to  do  conveyed, 
and  for  which  only  the  consideration  provided 
for  the  smaller  tract  was  paid,  the  court  will 
reform  the  deed  by  striking  out  the  property 
not  intended  to  be  conveyed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Reformation  of  Instruments,  {{  44, 
45.1 

2,  Samk— Laches. 

Where  the  vendor  of  land,  after  discovering 
a  mistake  in  the  deed,  delayed  a  year  before 
filing  a  bill  to  reform  it,  there  was  no  laches. 

[Ed.  Note. — For'  cases  in  point,  see  vol.  42, 
Coat.  Dig.  Reformation  of  Instruments,  {  120.] 

8.  Samb— PLACina  Obartze  in  Statu  Quo. 

Where  a  deed  by  fraud  or  mistake  was 
made  to  cover  a  larger  tract  than  intended  by 
the  parties,  and  no  consideration  was  paid  for 
such  excess,  on  seeking  to  reform  the  deed  the 
grantor  need  not  otCer  to  put  the  grantee  in 
statu  quo. 

[Ed.  Note. — For  cases  in  point,  see  vol.  42, 
Cent.  Dig.  Reformation  of  Instruments,' {  83.] 

Appeal  from  Circuit  Court,  Lake  County; 
0.  H.  Donnelly,  Judge. 

Bill  by  Edward  O.  Sayles  against  Eugene 
U.  Keeley  and  another.  Decree  for  plaintiff, 
and  defendants  appeal.    Affirmed. 

In  this  case  the  original  bill  was  filed  on 
August  13,  1903,  and  the  amended  bill  on 
October  12, 1903.  Tbe  amended  bill,  filed  by 
the  appellee,  Edward  O.  Sayles,  In  the  circuit 
court  of  Lake  county,  sets  forth  the  execu- 
tion of  a  deed  by  appellee  and  bis  wife  to 
the  appellant  Eugene  M.  Keeley  on  December 
22,  1900,  and  prays  that  said  deed  may  be 
set  aside,  so  far  as  it  conveys  a  part  of  tbe 
premises  therein  described,  as  a  cloud  upon 
tbe  title  of  appellee,  and  that  said  deed  may 
be  delivered  up  to  be  canceled  as  to  said 
premises.  Tbe  bill  also  prays  for  "such 
other  and  further  relief  in  the  premises  as 
equity  may  require  and  to  your  honor  may 
seem  meet"  Tbe  appellants,  Eugene  M. 
Keeley  and  J.  B.  Kinsella,  were  made  de- 
fendants to  tbe  bill,  and  answered  tbe  same, 
denying  tbe  material  allegations  thereof. 
Wben  the  cause  was  at  issue.  It  was  referred 
to  a  master  in  chancery,  who  took  testimony 
and  r^Mrted  bis  conclusions.  Exceptions  to 
tbe  rqxtrt  were  overruled,  and  the  court  en- 
tered a  decree  granting  tbe  relief  prayed 
by  tbe  J>ill.  The  present  appeal  is  prosecuted 
from  soCb  decree. 

M.  Henry  Gnerin,  for  appellants.  Charles 
Wbitn^  and  William  0.  Upton,  for  appellee. 

MAORUDER,  J.  (after  stating  the  facts). 
The  appellee  owned  a  small  piece  of  ground, 
amounting  to  .83  acres  In  quantity,  being 
in  the  shape  of  a  V  or  flatiron,  east  of  the 
Chicago   &   Milwaukee   Railroad   Company, 


and  adjoining  certain  property  known  as 
P.  J.  Clark's  75  acres,  which  afterwards 
became  the  property  of  the  appellant,  Keeley, 
or  tbe  ice  company,  in  which  Keeley  and 
Kinsella  were  interested  and  of  which 
Kinsella  was  tbe  president.  On  September  7, 
1899,  Kinsella,  accompanied  by  a  witness 
named  Howard,  visited  appellee  and  bis 
wife  at  their  residence  in  Lake  county,  witb 
reference  to  the  purchase  of  this  piece  of 
land,  containing  about  .83  acres.  It  lay  be- 
tween the  fcebouses  or  icehouse  of  the  ap- 
pellants and  tbe  railroad,  and  was  desired 
by  them  for  tbe  purpose  of  connecting  their 
icehouse  property  with  tbe  railroad  A  writ- 
ten contract,  dated  September  7,  1899,  was 
executed,  which  provided  that  Kinsella,  as 
party  of  the  first  part,  had  entered  into  an 
agreement  with  Mr.  and  Mrs.  B.  O.  Sayles, 
as  party  of  tbe  second  part,  to  purchase  a 
tract  of  land  east  of  said  railroad  and  adjoin- 
ing said  Clark  property,  and  recites  that 
tbe  party  of  the  first  part  paid  over  to  tbe 
party  of  the  second  part  the  sum  of  $25, 
and  agreed  to  pay  the  party  of  the  second 
part  $200  an  acre  for  said  parcel  of  land, 
described  in  the  agreement  as  a  T  lying  be- 
tween the  main  track  and  the  switch.  The 
contract  also  provided  that  tbe  purchase 
money  was  to  be  paid  equally  to  Mr.  and 
Mrs.  Sayles,  and  the  transfer  to  be  made 
as  soon  as  tbe  property  was  surveyed;  the 
party  of  the  second  part  to  give  clear  title. 
Tbe  contract  was  signed  by  Edward  O. 
Sayles,  Betsey  Jane  Sayles,  and  J.  E.  Kinsella, 
and  witnessed  by  Edson  C.  Howard.  Ap- 
pellee also  owned,  in  addition  to  the  tract 
of  land  already  mentioned,  another  piece  of 
land,  containing  about  10.87  acres,  adjoining 
the  first  piece  already  described.  On  Decem- 
ber 22,  1900,  the  appellant  Kinsella,  a  notary 
public  by  the  name  of  Alexander  Tweed, 
and  one  Peter  J.  O'Suillvan,  tbe  latter  being 
conceded  to  have  been  an  agent  of  tbe  ap- 
pellant Ehigene  M.  Keeley,  called  at  the 
house  of  Mr.  and  Mrs.  Sayles  and  presented 
to  them  for  execution  a  deed.  Sayles  and 
his  wife  supposed  that  this  deed  conveyed 
only  the  first  tract,  containing  .83  acres,  and 
that  its  execution  was  asked  because  of  the 
contract  of  September  7,  1899,  and  in  order 
to  carry  out  the  same.  Tbey  signed  the 
deed  and  acknowledged  It  before  Tweed, 
and  it  was  recorded  on  December  24,  1900. 
It  was  subsequently  ascertained  by  tbe  ap- 
pellee, Sayles,  that  the  deed  not  only  con- 
veyed the  tract  of  .83  acres,  but  also  the 
tract  of  10.87  acres.  The  proof  is  quite 
clear  that  appellee  and  his  wife  never  in- 
tended to  convey  the  larger  tract  of  10.87 
acres,  but  only  intended  to  convey  the  small- 
er tract  of  .SS  acres. 

It  is  difficult  to  see  how  the  Insertion  of 
the  description  of  the  larger  tract  in  the  deed 
was  not  the  result  either  of  fraud  or  mistake. 
When  tbe  contract  was  made  on  September 
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7,  1890,  by  Klnsella  for  the  purchase  from 
Sayles  and  his  wife  of  the  tract  of  .88  acres, 
the  purchase  was  made  upon  the  basis  of  a 
raluatlon  of  $200  per  acre,  and  $25  only  was 
paid  in  cash.  The  purchase  price,  therefore, 
for  the  .83  acres  was  $166,  and,  after  taking 
out  the  $25  paid  in  cash,  there  remained 
due  upon  the  purchase  price  the  sum  of  $141. 
The  proof  shows  that  the  appellee  was  an 
ignorant  man,_  able  to  write  bis  naiuv, 
but  not  able  to  read,  except  words  of  one 
syllable.  His  wife  and  daughter  were  pres- 
ent when  the  deed  was  executed,  but  the 
proof  shows  that  the  former  did  not  read  all 
of  the  description  in  the  deed.  While  Kln- 
sella and  Tweed  and  O'SulUvan  were  present 
in  the  house  of  Sayles  on  the  night  of  Decem- 
ber 22,  1900,  Klnsella  stated  that  $25  had 
already  been  paid  upon  the  contract,  and 
thereupon  the  remaining  $141  was  paid  OTer, 
one  half  of  it  to  Saylea,  and  the  other  half 
to  his  wife.  The  amount  thus  paid  was  the 
exact  consideration  which,  by  the  contract 
of  September,  1899,  was  to  be  paid  for  the 
smaller  tract  No  other  money  was  paid  by 
either  of  the  appellants  to  the  appellee  for 
the  second  tract  No  contract  was  ever 
made  by  Klnsella  or  Keeley  for  the  purchase 
of  the  larger  tract  from  Sayles  and  his  wife. 
No  conversation  was  ever  had  between  them 
In  reference  to  the  sale  or  purchase  of  the 
larger  tract  until  after  the  execution  of  the 
deed  of  December,  1900.  It  is  not  claimed, 
as  we  understand  the  evidence,  on  the  part 
of  the  appellants,  that  they  ever  paid  a  cent 
for  the  second  or  larger  tract.  The  relief 
granted,  therefore,  was  merely  a  reformation 
of  the  deed,  by  leaving  out  of  it  what  was 
Improperly  in  it,  and  what  was  never  paid 
for  by  any  portion  of  the  consideration  which 
passed  between  the  parties. 

Counsel  for  appellants  says  that  one  who 
seeks  to  rescind  a  contract  or  deed  must 
put  or  offer  to  put  the  other  party  in  statu 
quo.  It  was  unnecessary  here  for  Sayles  to 
offer  to  pay  anything  to  Keeley  or  Klnsella, 
because  they  were  entitled  to  receive  noth- 
ing, as  no  part  of  the  consideration  paid  in- 
cluded or  had  reference  to  the  larger  tract 
The  doctrine  that  a  vendor  who  seeks  the 
aid  of  a  court  of  equity  to  rescind  a  contract 
of  sale  must  restore,  or  offer  to  restore,  the 
cash  payment  that  has  been  made,  has  no 
application  here,  because  no  cash  payment 
was  made  for  the  larger  tract.  It  ,is  fur- 
thermore said  by  the  appellants  that,  when 
Klnsella  made  the  contract  for  the  purchase 
of  the  land,  he  made  it  for  himself,  and  not  for 


Keeley.  The  evidence,  however,  shows  that 
Keeley  and  Klnsella  were  both  interested  in 
the  ice  company,  which  desired  the  use  of 
the  land  owned  by  Sayles.  The  property  up- 
on which  the  icehouse  stood,  which  was  to 
be  connected  with  the  railroad  by  a  right  of 
way  over  the  Sayles  property,  was  owned 
by  Keeley.  O'Sullivan,  who  went  with  Kln- 
sella and  Tweed  to  obtain  the  deed,  was  the 
agent  of  Keeley,  and  stated  that  he  went  to 
procure  the  deed  at  the  request  of  Keeley. 
There  Is  no  evidence  that  this  contract  was 
ever  assigned  by  Klnsella  to  Keeley,  but  the 
contract  was  referred  to  by  the  parties  when 
the  deed  was  made,  and  Klnsella  stated, 
when  the  sum  of  $141,  balance  lof  the  pur- 
chase money,  was  paid,  that  $25  had  already 
been  paid  upon  the  contract  In  other  words, 
the  conduct  of  the  parties,  and  all  that  was 
said  and  done  by  them  on  the  night  of  De- 
cember 22,  1900,  when  they  procured  the 
deed,  showed  that  the  contract  and  the 
deed  were  both  executed  and  procured  in  the 
interest  of  Keeley,  as  well  as  of  Klnsella. 

It  IS' charged  that  the  appellee  was  guilty 
of  laches  In  not  filing  the  present  Mil  sooner 
than  be  did.  The  discovery  of  the  mistake 
or  fraud,  by  which  the  description  of  the  lar- 
ger tract  was  inserted  in  the  deed,  was  not 
made  by  Sayles  until  about  September,  190% 
and  the  original  bill  in  this  case  was  filed  o<i 
the  13th  day  of  August.  1903,  within  less  than 
a  year.  Under  the  circumstances,  we  are  of 
the  opinion  that  the  appellee  was  not  guilty 
of  laches.  The  proof  does  -  not  show  that 
these  ignorant  people  were  guilty  of  any 
lack  of  prudence  or  care  In  examining  the 
deed  when  It  was  executed.  The  parties 
who  came  to  them  for  a  deed  used  language 
which  led  them  to  believe  that  they  were 
executing  a  deed  in  pursuance  of  a  contract 
already  executed  by  them  in  good  faith.  It 
was  not  a  case  where  a  party  was  asked  to 
execute  a  deed  as  an  original  transaction, 
but  where  a  deed  was  Asked  for  In  execution 
of  a  contract  previously  entered  Into,  and  up- 
on which  money  had  already  been  paid. 
They  were,  therefor,  not  upon  their  guard, 
and  not  prepared  to  believe  that  any  decep- 
tion was  intended. 

Without  further  discussion  of  the  evidence, 
we  are  satisfied  that  the  decree  of  tbe  conrt 
below  was  correct,  and  fully  sustained  and 
Justified  by  the  evidence  in  the  case.  Ac- 
cordingly the  decree  of  the  ciicolt  court  of 
Lake  count?  is  affirmed. 

Decree  affirmed. 
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(m  III.  EEi) 

HOMB  BUILDING  &  LOAM  ASS'N  t. 

McKAY   et   al. 
(Supi-eme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Homestead  —  Liabiuties  —  Ptjbobass- 

MONET   MOBTGAOEy. 

Whete  a  purchaser  of  property  executes  a 
mortgage  to  a  loan  association  to  secure  an 
advance  of  the  entire  pnrchasie  price  thereof, 
tlie  entire  interest  of  the  purchaser  is  subject 
to  the  mortgage,  and  he  cannot  create  a  home- 
stead estate  as  against  the  mortgagee  by  subse- 
quently moving  ontp  the  property  in  accordance 
with  a  previous  secret  Intention  to  make  it  his 
homestead. 

[E!d.  Note. — For  cases  in  point,  see  vol.  25, 
Cent.  Dig.  Homestead,  U  147,  152.] 

2.  EVIDBNCE— HeaBSAT— CORVEB&A!nON8. 

A  conversation  between  the  purchaser  of  a 
house  and  the  vendor,  in  which  the  latter  stated 
that  he  intended  to  buy  the  house  as  his  home, 
is  not  competent  to  establi/^  a  homestead  as 
against  a  mortgagee  who  advanced  the  purchase 
money  and  did  not  hear  the  conversation. 

3.  BtriLDING  AND  IjOAN  ASSOOIATIORB— LOANS 

Under  1  Starr  &  O.  Ann.  St.  1896,  p.  1050, 
c.  82,  par.  118,  providing  that  no  interest,  pre- 
miums, fines,  nor  interest  on  such  premiums 
that  may  accrue  to  homestead  loan  associations 
shall  be  deemed  usurious,  a  loan  association 
which  complies  with  the  provisions  of  the  stat- 
ute controlling  the  making  of  loans  by  such 
associations  may  lawfully  contract  for  greater 
compensation  for  Interest  and  premium  for  the 
use  of -its  money  than  the  legal  rate  fixed  by  the 
general  interest  laws  of  the  state. 

4.  Same— Loans — Competitive  Bidding. 

Under  the  homestead  loon  ttssociation  act 
<Laws  1891,  p.  89,  $  8);  requiring  such  associa- 
tions to  loan  their  funds  to  the  highest  bidder  at 
stated  meetings  of  the  board  of  directors,  it  is 
not  essential  to  the  validity  of  a  loan  that  more 
than  one  bidder  be  present  at  the  meeting  at 
which  the  loan  Is  made,  but  only  that  oppor- 
tunity shall  be  given  for  compedtive  bidding, 
and  that  priority  or  preference  of  loan  shall  be 
awarded  to  the  highest  bidder. 
6.  Saxe — Loan  to  .  Stbangeb— Vioi.ation  or 
Statcte— EffroppEL  to  Ubge  Defense. 

A  borrower  from  a  building  and  loan  as- 
sociation cannot,  after  receiving  his  loan  and 
becoming  a  stockholder,  defend  a  suit  for  fore- 
closure on  the  ground  that  the  loan  was  in 
violation  of  statute,  and  not  exempt  from  the 
usury  law  because  he  was  not  a  stockholder 
iwhen  he  made  his  bid,  nor  can  a  subsequent 
mortgagee  set  up  such  defense. 
6.  Usxtby—Fleading— Specific  Axusgations. 

Usury  must  be  specially  pleaded,  and  the 
fact  wherein  it  is  alleged  the  usury  charged  con- 
sists must  be  specifically  alleged  in  the  answei 
setting  up  that  defense. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  by  the  Home  Bhlldlng  &  Loan  As- 
aoclatlon  against  George  D.  McKay  and 
others.  From  a  Jtidgment  of  the  Appellate 
Court,  afBrming  a  decree  in  faror  of  defend- 
ants,' plaintiff  appeals.    Reversed. 

O.  I.  McNett  (V.  B.  Emmons  and  E.  L. 
Ghapln,  of  counsel),  for  appellant  Sears  & 
Smith  and  Theodore  Worcester,  for  appel- 
lees McKay.  Frank  O.  Plain,  for  appellee 
German-American  Bank. 

BOQGS,  J.  This  was  a  bill  In  chancery 
filed  by  the  appellant  association  to  fore- 


close a  mortgage  given  to  It  by  the  appel- 
lees George  D.  McKay  and  Anna  McKay,  his 
wife.  The  German-American  Bank  held  a 
mortgage  which  was  subsequent  In  point  of 
time  of  execution  and  recording  to  that  of  the 
appellant  association,  and  was  made  a  party 
defendant  The  McKays  answered,  alleging 
that  the  appellant  association  contracted  for 
and  exacted  usurious  interest  In  the  execu- 
tion of  the  mortgage,  and  that  the  mort- 
gaged premises  were  th^r  homestead,  and 
that  the  adinowledgment  of  the  mortgage 
was  taken  by  a  notary  public  who  was  the 
owner  of  shares  of  the  capital  stock  of  the 
association,  and  that  nnder  the  holding  of 
this  court  In  Ogden  Building  Ass'n  v.  Mensch, 
196  111.  554,  63  N.  E.  1049,  89  Am.  St  Rep. 
330,  the  mortgage  did  not  become  a  Hen  on 
the  homestead  estate.  The  answer  of  the  Ap- 
pellee  bank  contained  like  allegations  as  that 
of  the  McKays  with  reference  to  the  home- 
stead interest,  averred,  that  the  mortgage  to 
the  appellant  association  was  not  a  lien  on 
that  estate,  and  set  up  an  indebtedness  of  the 
McKays  to  the  bank  and  the  execution  by 
them  of  a  mortgage  on  the  premises  to  se- 
cure the  indebtedness  to  the  bank,  and  that 
such  mortgage  waived  and  relinqnisbed  the 
homestead  estate  of  the  debtors  in  due  form 
of  law,  and  was  lawfully  acknowledged  and 
became  and  was  the  only  lien  on  the  home- 
stead estate.  The  bank  also  filed  a  cross-bill 
asking  for  the  foreclosure  of  its  mortgage  as 
against  the  homestead  estate.  On  the  hear- 
ing the  defenses  presented  by  the  McKays 
and  the  contention  of  the  bank  were  both 
sustained,  and  decree  entered  accordingly. 
On  appeal  the  decree  was  affirmed  by  the 
Appellate  Court  for  the  Second  District,  and 
the  further  appeal  perfected  by  the  assoda- 
tlon  has  brought  the  record  into  this  court 

The  appellant  is  a  homestead  loan  assoda- 
tlon  organized  imder  an  act  of  the  General 
Assembly  of  this  state  approved  June  10, 
1879.  1  Starr  &  O.  Ann.  St  1896,  p.  1045,  c. 
32,  par.  108.  The  appellees  McKay  are  hus- 
band and  wlfew  The  mortgaged  property 
originally  belonged  to  Ellen  M.  Danahy.  It 
consisted  of  a  lot  and  a  part  of  another  lot 
In  the  city  of  West  Aurora,  upon  which  was 
a  dwelling  house.  The  McKays  contracted 
to  buy  the  property  from  Mrs.  Danahy  at  and 
for  the  sum  of  $6,000,  and  procured  the  ap- 
pellant association  to  loan  them  that  sum  of 
money  to  be  secured  by  a  mortgage  on  the 
premises;  the  McKays  to  become  stockhold- 
ers in  the  association  In  the  same  amount, 
and  to  repay  the  sum  borrowed,  together  with 
Interest  and  premiums  thereon,  In  accordance 
with  the  by-laws  of  the  association.  Mrs. 
Danahy  and  the  McKays  appeared  at  the 
office  of  the  appellant  association.  The  former 
had  In  her  possession  a  deed  duly  executed 
and  ready  to  be  delivered,  conveying  the 
property  to  George  D.  McKay.  The  bond  or 
note  to  be  given  to  the  appellant  association 
by  the  McKays  for  the  sum  of  $6,000  was  ex- 
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ecQted  by  the  makers,  and  a  mortgagee  to  se-  ; 
cnre  the  same  was  drawn  up  and  signed  and 
acknowledged  by  the  McKays,  who  applied 
for  and  had  Issued  to  each  of  them  30  shares 
of  the  capital  stodc  of  the  association.  When 
the  papers  were  completed,  the  secretary  of 
the  association,  to  whom  the  mortgage  was 
delivered,  drew  the  check  of  the  association 
for  the  said  sum  of  $6,000,  payable  to  the  Mc- 
Kays. They  Indorsed  the  check  and  deliver- 
ed It  to  the  secretary,  together  with  the  assign- 
ment of  their  shares  of  stock.  The  secretary 
delivered  the  check  to  Mrs.  Danahy  and  re- 
ceived from  her  the  deed  for  the  premises  to 
George  D.  McKay.  The  secretary  delivered 
both  the  deed  and  the  mortgage  to  the  re- 
corder and  caused  the  same  to  be  recorded, 
and,  when  recorded,  the  Instmments  were  re- 
turned to  the  secretary  and  by  him  placed 
In  the  vaults  of  the  association,  where  they 
have  since  remained.  Four  days  after  the 
delivery  of  the  deed  by  Mrs.  Danahy  and  the 
execution  and  delivery  of  the  mortgage  to  the 
appellant  association,  and  after  these  In- 
struments had  been  filed  for  record,  the  Mc- 
Kays removed  from  another  dwelling  house, 
which  they  occupied  as  tenants,  into  the 
dwelling  house  on  the  mortgaged  property, 
where  they  have  since  resided. 

The  McKays,  before  the  enactment  of  the 
act  of  May  15,  1903  (Laws  1903,  p.  120), 
validating  'mortgages  so  defectively  ac- 
knowledged as  was  the  mortgage  of  the  Mc- 
Kays to  the  associatioii,  executed  the  mort- 
gage to  the  appellee  bank,  and  legally  therein 
waived  and  relinquished  the  homestead  estate 
so  far  as  the  Indebtedness  to  the  bank  was 
concerned.  The  coptentlon  of  the  bank  Is 
that  this  validating  act  was  Inoperative  as 
against  the  Hen  of  the  mortgage  given  to  it, 
and  that  Its  mortgage  constituted  the  first 
Hen  on  the  homestead  estate  of  the  McKays 
In  the  premises.  When  the  mortgage  was 
executed  and  delivered  to  the  association  and 
filed  for  record,  the  premises  were  not  In 
the  possession  of  the  McKays,  nor  had  they 
ever  been  In  the  possession  thereof.  They 
testified  that  they  bought  the  property  with 
the  intention  of  removing  to  It  and  making 
It  their  homestead,  and  within  four  days 
thereafter  they  did  refnove  to  and  occupy  the 
mortgaged  premises  as  a  residence.  It  Is 
insisted  that  this  Intention,  and  their  subse- 
quent act  of  moving  Into  the  dwelling  house 
on  the  mortgaged  premises  and  occupying  the 
same  as  a  homestead,  created  In  the  Mc- 
Kays a  homestead  estate  therein  at  the  time 
of  the  execution  of  the  mortgage  to  the  as- 
sociation, and  that  the  mortgage  to  the  as- 
sociation, not  having  been  so  acknowledged  as 
to  legally  waive  and  relinquish  their  home- 
stead estate,  did  not  constitute  a  Hen  thereon 
In  favor  of  the  association. 

We  find  no  proof  in  the  record  even  tend- 
ing to  show  that  the  appellant  association,  or 
any  of  Its  officers  or  agents,  were  advised  or 
had  knowledge  that  it  was  the  intention  of 


the  McKays  to  occupy  the  premises  as  their 
homestead.  They  had  never  been  in  posses- 
sion of  the  property,  nor  had  they  done  any 
physical  act  in  and  aboat  the  property  denot- 
ing an  intention  to  subsequently  occupy  the 
same.  When  the  mortgage  to  the  associa- 
tion was  executed  there  existed  only  an  un- 
disclosed and  unexecuted  intention  on  the 
part  of  the  McKays  to  subsequently  occupy 
the  premises  which  they  were  about  to  pur- 
chase. Tills  secret  and  uncommunlcated 
purpose  was  not,  of  itself,  sufficient  to  im- 
press the  property  with  the  character  of  a 
homestead  estate  as  against  the  appellant 
association.  The  McKays  executed  the  mort- 
gage to  induce  the  association  to  advance  to 
them  the  money  wherewith  to  enable  them  to 
buy  the  property,  and  it  would  be  highly  in- 
equitable and  unjust  to  hold  tliat  a  secret 
and  unknown  Intention  as  to  the  use  they 
subsequently  intended  to  make  of  the  prop- 
erty could  operate  to  defeat  the  Hen  of  the 
mortgage  by  them  voluntarily  executed  for 
the  purpose,  so  far  as  the  association  knew, 
of  creating  a  lien  against  the  entire  estate 
and  interest  which  they  were  to  receive  by 
the  deed  from  Mrs  Danaliy. 

Our  statute  creates  the  estate  of  home- 
stead in  the  householder  to  the  extent  of 
$1,000  in  premises  "owned  or  rightly  pos- 
sessed, by  lease  or  otherwise,  and  occupied 
by  him  or  h«r  as  a  residence,"  and  while, 
under  some  circumstances,  the  purchase  of 
property  with  the  Intention  of  occupying  it 
as  a  homestead,  followed  within  a  reasonable 
time  by  the  actual  occupancy  thereof  as  a 
residence,  has  been  held  to  create  the  estate 
of  homestead  even  before  there  be  an  actual 
occupancy  thereof,  yet  we  are  cited  to  no 
authority  holding  that  such  mere  intention, 
not  manifested  or  evidenced  by  some  overt 
act  and  not  disclosed,  can  impress  the  prop- 
erty so  intended  to  be  purchased  for  a  home- 
stead as  against  one  whom  such  purchaser 
has  induced  to  loan  the  money  wherewith  to 
buy  the  property,  the  repayment  thereof  to 
be  secured  by  a  Hen  of  a  mortgage  which 
such  proposed  purchaser  voluntarily  executes, 
without  communicating  the  bare  secret  intent 
on  bis  part  to  subsequently  occupy  the  prop- 
erty so  to  be  purchased  as  a  homestead.  The 
property  was  not  occupied  by  the  McKays 
when  lite  mortgage  was  executed,  nor  had 
they  done  any  act  afFectlng  the  physical 
character  of  ttie  property  whereby  any  In- 
tention to  occupy  the  same  was  manifested, 
nor  had  they  communicated  to  the  appellant 
association  their  purpose  and  intent  as  to 
the  subsequent  use  to  be  made  of  the  prop- 
erty, and  no  release  of  any  such  proposed  or 
intended  homestead  rights  or  Interest  was 
necessary  to  be  Inserted  in  the  mortgage  in 
order  that  the  lien  thereof  might  have  full 
operation  and  effect  against  the  entire  estate 
of  the  mortgagors  In  the  property.  The  true 
rule  applicable  In  the  state  of  case  disclosed 
by  this  record  is  thus  expressed  in  15  Ameri- 
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can  and  English  Encyclopedia  of  Law  (2d  Ed.) 
p.  579:  "The  Intention  must  not  be  a  secret 
and  unconununicated  purpose,  but  must  be 
shown  by  acts  of  preparation  of  a  physical 
character,  or  by  something  equivalent.  Mere 
intention  of  a  man  and  wife  to  occupy  prem- 
ises purchased  by  the  husband  as  their  home, 
without  any  preparation  to  put  such  Intent 
into  execution,  does  not  render  the  premises 
'exempt  as  a  homestead." 

The  court  did  not  err  In  excluding  the 
proffered  proof  that  Oeoi^  D.  McKay  told 
Mrs.  Danahy  that  if  be  purchased  the  prop- 
erty he  desired  to  move  there  at  once.  In 
order  to  save  paying  another  month's  rent 
in  the  home  he  then  occupied.  This  con- 
versation was  not  In  the  hearing  of  any 
agent  or  officer  of  the  appellant  association, 
and  as  to  It  the  conversation  was  mere  hear- 
say and  incompetent  to  be  produced  in  evi- 
dence against  It  We  are  therefore  of  the 
opinion  that  the  chancellor  erred  In  holding 
that  the  mortgage  to  the  appellant  association 
was  not  a  Hen  against  the  entire  estate  of 
the  mortgagors  in  the  mortgaged  premises. 

We  think  the  defense  of  usury  was  not 
sustained.  The  Interest  provided  in  the  note 
secured  by  the  mortgage  given  by  the  McKays 
to  the  appellant  association  was  at  the  rate 
«f  7  per  cent  per  annum,  but  a  premium  of 
T/z4  of  1  per  cent  was  contracted  to  be  paid 
monthly,  and  the  premium  and  Interest 
exceeded  the  legal  rate.  But  the  associa- 
tion, if  it  complied  with  the  provisions 
of  the  statute  controlling  the  making  of 
loans  by  such  associations,  could  lawfully 
contract  for  a  greater  compensation,  by  way 
of  Interest  and  premium,  for  the  use  of  Its 
money,  than  the  legal  rate  fixed  by  the  gen- 
eral interest  laws  of  the  state,  without  being 
exposed  to  the  consequences  attaching  under 
such  general  interest  laws  to  contracts  for 
the  payment  of  a  rate  of  interest  in  excess 
of  the  legal  rate.  1  Starr  &  C.  Ann.  St 
1806,  c.  32,  par.  118,  p.  1050;  Borrowers' 
Building  Ass'n  v.  Bklund,  190  lU.  257,  flO  N. 
E.  521,  52  L.  R.  A.  637.  The  association  had 
not  adopted  a  by-law  fixing  a  rate  of  Interest 
and  premium  at  which  Its  funds  should  be 
loaned,  and  dispensing  with  the  provisions  of 
the  body  of  section  8  of  said  chapter  32,  re- 
quiring such  association  to  loan  its  fimds  to 
the  highest  bidder  at  stated  meetings  of  Its 
board  of  directors,  as  it  was  empowered  to 
do  by  the  proviso  to  section  8.  In  the  ab- 
sence of  such  by-law  it  became  incumbent 
upon  the  appellant  association  to  make  loans 
of  its  fnnds,  at  stated  meetings  of  Its  board 
of  directors,  to  the  stockholders  who  should 
bid  the  highest  premium  for  the  preference  or 
priority  of  a  loan,  as  Is  required  by  the  pro- 
visions of  the  body  of  said  section  8.  If  the 
loan  to  the  McKays  was  made  in  pursuance 
of  these  provisions  of  section  8,  It  Is  not  to 
be  deemed  usurious,  though  the  interest  and 
premium  contracted  to  be  paid  therefor  ex- 
ceeded the  maximum  rate  of  Interest  specified 


to  be  exacted  by  the  general  Interest  laws  of 
the  state. 

On  November  30.  1896,  a  stated  meeting  of 
the  board  of  directors  of  the  appellant  asso- 
ciation was  convened,  and  the  following  ap- 
pears as  a  part  of  the  record  of  the  proceed- 
ings of  that  meeting,  viz. :  "Mr.  George  D. 
McKay  appeared  before  the  board  and  made 
a  request  for  a  loan ;  oCCered  interest  7  per 
cent,  and  premiums  seven  twenty-fourths  of 
1  per  cent  per  month."  This  statement  ap- 
pears to  have  been  Interlined  on  the  record 
of  the  proceedings  of  the  board  of  directors, 
and  such  is  conceded  to  be  the  fact  The 
secretary  of  the  board  testified  that  he  wrote 
the  record  of  the  proceedings  of  the  board, 
including  the  interlineation;  that  he  inter- 
lined the  statement  in  the  record  on  the 
same  evening  or  night  of  the  meeting.  He 
testified  the  interlined  matter  was  correct 
and  a  truthful  statement  of  what  occurred; 
that  the  loan  desired  was  for  the  f^ll  amount 
that  the  McKays  were  to  pay  for  the  proper- 
ty, and  that  the  board  considered  seriously 
the  question  of  requiring  some  additional  se- 
curity, for  the  reason  the  amount  desired  to 
be  borrowed  was  the  full  amount  of  the  pur- 
chase price  of  the  property  to  be  mortgaged ; 
and  that  McKay  made  a  strong  personal  plea 
to  the  board  to  accept  his  bid  for  the  loan. 
James  Walker- and  Eb  Denney,  members  of 
the  board  of  directors,  testified  that  they 
were  present  at  the  meeting  of  the  board; 
that  McKay  appeared  before  the  board  with 
reference  to  the  loan.  Mr.  McKay,  when 
first  produced,  dented  that  he  was  present  at 
that  meeting,  but  when  subsequently  testi- 
fying, stated:  "I  testified  before  positively 
that  I  did  not  appear  before  the  board  of 
directors.  Now  I  want  to  modify  by  saying 
that  I  do  not  recollect  it  I  am  not  positive 
about  it  I  have  no  recollection."  There 
was  no  evidence  tending  to  impeach  the 
truthfulness  of  the  record  as  Interlined,  and 
the  oral  testimony  tended,  by  the  clear 
weight  thereof,  to  establish  the  truthfulness 
of  the  statement  that  Mr.  McKay  appeared 
before  the  board  at  a  stated  meeting  and 
offered  to  pay  the  interest  and  premium  as 
set  forth  In  the  note  for  the  loan  he  desired. 
It  does  not  appear  that  there  were  others 
who  were  present  and  bid,  or  desired  to  bid, 
for  loans  of  the  funds  of  the  association; 
but  we  do  not  construe  the  statute  to  require 
that  there  shall  be  more  than  one  bidder 
present  at  a  meeting  at  which  a  loan  is  made, 
but  only  that  opportunity  shall  be  given  for 
competitive  bidding,  and  that  the  priority  or 
preference  of  a  loan  shall  be  awarded  to  the 
highest  bidder.  If  but  one  bidder  for  a  loan 
appears  before  the  board  at  any  stated  meet- 
ing, the  board  may  lawfully  accept  his  bid, 
and  the  contract  will  not  be  usurious,  though 
the  Interest  and  premiums  exceed  the  highest 
rate  fixed  by  the  general  interest  laws  of  the 
state. 
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Neither  of  the  HcKaya  waa  the  owner  of 
.Btodc  1b  the  asaodetlon  at  the 'time  of  the 
meeting  of  the  board  of  directors,  when 
Oeorge  D.  McKay  made  hla  application  and 
bid  tar  a  loan.  A  loan'  made  to  one  not  a 
holder  of  atodc  In  the  association  would  be  In 
contravention  of  the  statute,  and  such  a 
transaction  would  not  be  exempt  from  the 
Implication  of  usury.  But  we  think  it  Is 
fairly  to  be  assumed  that  one  who  appears  at 
a  meeting  of  the  board  of  directors  of  an 
association  and  bids  for  a  loan  does  so  with 
full  knowledge  that  he  must  become  a  stock- 
holder before  he  can  lawfully  receive  the 
funds  of  the  association  by  way  of  a  loan  or 
advance,  and  that  his  bid  is  on  that  basis.  If 
the  loan  Is  awarded  to  blm,  and  he  subse- 
quently becomes  a  stockholder  and  receives 
the  funds  of  the  association  as  a  loan  to  him 
In  that  capacity,  he  cannot  be  permitted  to 
urge  that  he  was  not  competent  to  bid  for  a 
loan  at  the  time  that  he  did  so,  and  that  this 
irregularity  taints  the  loan  with  usury.  The 
defense  of  usury  is  presented  by  the  appellees 
McKay,  and  not  by  the  bank.  But  we  think 
it  cannot  be  well  advanced  by  either  the  Mc- 
Kays or  the  bank.  The  mortgage  to  the  bank 
given  by  the  McKays  contains  a  clause  de- 
claring the  loan  in  favor  of  the  bank  to  be 
subject  to  a  prior  mortgage  executed  by  the 
McKays  to  the  appellant  association.  If  the 
mortgage  given  to  the  appellant  was  legal  and 
valid  as  between  the  McKays  and  the  asso- 
ciation. It  would  be  equally  legal  and  valid 
as  against  the  bank.  Whether  a  stockholder, 
when  bidding  for  a  loon,  could  object  that  a 
ecmipetlng  bidder  was  not  a  stockholder,  and 


therefore  incompetent  to  bid  against  him.  Is 
not  here  presented  for  decision. 

The  appellees  McKay  executed  the  note 
and  mortgage  on  the  18tb  day  of  December, 
and  at  the  same  time  the  association  paid 
the  maaey  out  of  Its  treasury.  The  note  and 
mortgage  given  by  the  McKays  were  ante- 
dated to  the  23d  day  of  November,  and  the 
note  bore  interest  from  that  last-mentioned 
date.  The  suggestion  the  excess  of  Interest' 
thus  received  would  constitute  usury  cannot 
avail.  The  statute  provides  that  nsnry  must 
be  specially  pleaded,  and  the  fact  whweln 
It  is  alleged  the  usury  charged  consists  must 
be  specifically  alleged  In  the  answer  setting 
up  that  defense.  Goodwin  v.  Bishop,  14S  III. 
421,  34  N.  B.  47 ;  Borrowers'  Building  Aas'n  v 
£klund,  supra.  That  the  notes  given  by  the 
McKays  were  antedated  Is  stated  in  the 
answer  of  the  appellees  McKay,  but  merel.v 
as  a  part  of  the  history  of  the  transaction. 
The  facts  specified  as  ground  for  the  defense 
of  usury  are  that  the  appellees  McKay  were 
required,  "by  the  terms  of  said  note,  to  pay 
7  per  cent  per  annum  as  Interest.  */s4  of 
1  per  cent,  per  month  premiums,  and  said 
fines,  dues,  penalties,  and  forfeitures,"  and 
in  that  the  association  has  been  guilty  of 
contracting  for  and  exacting  usury.  The  ap- 
pellees McKay  must  be  restricted  to  the 
charge  of  usury  specified  in  the  bUL 

The  decree  of  the  city  court  of  Aurora  and 
the  Judgment  of  the  Appellate  Court  affirm- 
ing the  same  are  each  reversed,  and  the 
cause  will  be  remanded  to  the  city  court  of 
the  dty  of  Aurora,  with  directions  to  enter  a 
decree  in  accordance  'with  this  opinion. 

Beveraed  aii4  remanded,  with  directloaa 
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(217  IlL  GM) 

PEOPLE  ex  rel.  JJUBPHT  et  al.  v.  ATCHI- 
SON, T.  &  B.  F.  RY.  CO.  et  al. 
(Supreme  Oonrt  of  lUinois.    Oct.  24,  1905.) 

1.  MURIOIFAI.    COBPOBATIOHS  — SlBBaBTB— VA- 
OATIOR. 

A  city  cannot  lawfully  vacate  or  per- 
manently obstruct  its  streets  and  alleys  for 'the 
benefit  of  a  private  individual  or  corporation. 

[Ed.  Note. — For  cases  in  point,  see  \o\.  36, 
Cent  Dix.  Municipal  Corporations,  {{  722, 
1406,  1467,  1468.] 

2.  Baiuboadb  —  EucTATiita   Tbackb— Powkb 

OF   ClTT. 

Under  Hurd's  Rev,  St  1903,  p.  291,  c.  2t 
{  62,  d.  7,  a  city  council  can  compel  railroad 
companies  to  elevate  their  tracks  within  city 
limits,  though  because  thereof  certain  streets 
must  be  vacated  or  changed,  provided  the  streets 
are  vacated  according  to  law. 

3.  MUHICIPAI,     COBPOBAIIONB    —    Vaoatiho 
Stbxeis. 

Under  Hurd's  Rev.  St  1003.  p.  1897.  c. 
145,  §  1,  a  city  council  cannot  vacate  or  per- 
manently obstruct  a  street,  eten  as  a  i>art  of  a 
general  scheme  for  elevating  railroad  tracks, 
unless  authorised  by  a  three-fourths  majority 
vote  of  the  city  council. 

Appeal  from  Glrcnlt  Court,  Will  Counts; 
Dorranoe  DIbell,  Judge. 

Bill  by  the  people,  on  the  relation  of 
David  O.  Muiphy  and  others,  asainst  the 
Atchison,  Topeka  &  Santa  Ffi  Railway  Com- 
pany and  others.  Decree  fur  defendants,  and 
relators  appeaL    Reversed. 

The  city  of  Jollet  Is  organized  under  the 
dty  and  village  act  In  force  July  1, 1872,  and 
the  several  amendments  thereto.  Its  streets 
and  avennet  are  laid  off  snbstantially  eart 
and  west  and  north  and  sonth.  The  Chicago, 
Bock  Island  &  Pacific  Railroad  crosses  in  a 
Sortheasterly  and  southwesterly  direction 
most  of  the  streets  it  Intersects.  The  Chi- 
cago &  Alton  and  Atchison,  Topeka  &  Santa 
Fe  Railroads  pass  through  the  city  In  a  gen- 
eral northerly  and  southerly  direction.  The 
BSgln,  Jollet  A  Eastern  and  the  Chicago, 
Lake  Shore  &  Eastern  Railroads  adjoin  the 
Chicago  &  Alton  on  the  east,  and  extend 
from  the  north  dty  limits  sonth  to  Van 
Bnren  street  The  Michigan  Central  Rail- 
road Is  abont  parallel  with,  and  1%  blocks 
aontfaeast  of,  the  Chicago,  Rock  Island  & 
Padflc,  extending  from  the  eastern  city 
limits.  In  a  westerly  direction,  to  Michigan 
street  The  several  streets  and  avenues 
crossed  by  the  said  railroads  which  run  In  a 
northerly  and  southerly  direction,  beginning 
on  the  north,  are  Columbia,  Liberty,  Irving, 
Ohio,  Clay,  Jackson,  Benton,  Webster,  Cass, 
Clinton,  Van  Buren,  Jefferson,  Washington, 
Marlon,  and  Osgood  streets,  Third  avenue, 
(which  has  never  been  open,  for  public  travel 
across  the  railroads,)  and  Fourth  and  Fifth 
avenues.  Those  crossed  by  the  Rock  Island 
In  Its  northeasterly  and  southwesterly  course 
through  the  city,  and  beginning  at  the  north- 
east, are  CJollins  and  Herkimer  streets.  East- 
em  avenue.  Van  Bnren,  Scott,  Jefferson, 
Chicago,  Washington,  Ottawa,  Jollet,  and 
Des  Flaines  streetSi  an4  some  other  streets 


west  of  the  Des  Plalnes  rlvsr,  but  ontslde  of 
the  district  affected  by  the  ordinance  In 
question  herein.  In  February,  1903,  the  city 
council  of  the  city  of  Jollet  passed  an  ordi- 
nance (No.  2,071)  reqairlng  all  of  said  rail- 
road companies  to  elevate  their  tracks  by 
embankments  and  to  construct  and  maintain 
suitable  and  ample  subways  at  each  of  said 
streets  for  the  safe  passage  under  their 
tracks  of  the  public  travel.  The  companies 
failed  to  comply  with  that  ordinance,  and 
suits'  were  brought  by  the  dty  authorities 
against  them,  which  were  pending  and  un- 
determined when,  on  November  4,  1904,  an- 
other ordinance,  said  to  tie,  and  which  was  In 
fact;  a. compromise  between  the  dty  council 
and  the  railroad  companies,  was  introduced 
In  the  dty  conndl  and  subsequently  declared 
passed  by  the.  mayor.  It  is  designated  "Or- 
dinance No.  2.160,"  and  In  this  ordinance  the 
area  of  track  elevation  is  smaller  than  In  the 
first  ordinance,  and  instead  of  begiiming 
north  of  Ohio  street  on  the  north.  It  begins 
at  Jackson  street,  which,  however,  is  pre- 
served as  a  grade  crossing,  the  grade  of  the 
same  being  raised  about  four  feet  Proceed- 
ing south  on  the  Alton  and  Sante  F£  and 
other  tracks  mnnlnig  north  and  south,  sub- 
ways are.  provided  as  follows.  At  Cass, 
Clinton,  Jefferson,  Washington,  and  Osgood 
streets,  and  at  Fourth  and  Fifth  avenues, 
thus  authorizing  the  obstruction  of  Benton, 
Webster,  Van  Bnr^,  and  Marlon  streets  and 
Third  avenue  by  embanlunents  of  earth,  cin- 
ders, etCH  upon  which  the  elevated  tracks 
were  to  be  raised.  Ordinance  No.  2,160  au- 
thorized the  Rock  Island,  and  Michigan  Cen- 
tral to  have  a  joint  right  of  way  northeast 
and  southwest  through  the  dty,  using  sub- 
stantially the  present  Michigan  Central  right 
of  way  from  the  east  city  limits  west  to  Mich- 
igan street,  an  entirely  new  right  of  way 
from  this  point  to  the  present  Rock  Island 
trades,  just  west  of  Ottawa  street,  and  then 
along  the  Rock  Island  right  of  way  (as  at 
present)  through  the  dty  to  the  southwest, 
and  on  this  new  right  of  way  required  sub- 
ways at  Herkimer  street.  Eastern  avenue, 
Michigan,  Washington,  Chicago,  and  Ottawa 
streets,  and  continued  the  use  of  the  subway 
already  existing  at  Des  Plaines  street,  and 
therefore  authorized  the  obstruction  of  (3ol- 
llns  and  Jollet  streets. 

The  Attorney  General,  In  the  name  of  the 
people  of  the  state,  on  the  relation  of  David 
G.  Murphy  and  a  number  of  other  resident 
dtlzens  and  taxpayers  of  the  dty,  filed  a 
bill  In  the  drcoit  court  of  Will  county  against 
said  railroad  companies  to  restrain  the  con- 
struction and  erection  of  permanent  embank- 
ments across  said  several  streets,  alleging, 
among  other  things,  that  said  last-named  or- 
dinance was  not  voted  upon  or  passed  by  the 
dty  coundl,  and  was  therefore  void;  that 
the  dty  coundl  had  no  legal  right  or  au- 
thority to  license  or  authorize  the  defendant 
railroad  companies  to  permanently  obstruct 
Of  «ncroaich  upon  the  said  Btrqets;  that  the 
Digitized  by  V^OOQlC 


574 


7B  NORTHEASTERN  RBPORTBB. 


(DL 


embankments  authorized  across  said  streets 
would  constitute  a  purpresture  and  public 
nuisance  and  would  permanently  close  and 
obstruct  the  same  for  their  respective  full 
widths,  and  that  the  same  would  be  thereby 
rendered  impassable  for  public  travel;  that 
the  effect  of  carrying  out  the  provision  of 
said  ordinance  would  be  to  vacate  or  close 
certain  portions  of  said  streets  and  avenues, 
and  that  under  the  statute  a  street  or  avenue 
can  only  be  vacated  or  closed  by  a  three- 
fourths  vote  of  all  the  aldermen  elected  to  the 
city  council;  and  that  If  said  Ordinance  No. 
2,160  was  voted  upon  at  all  by  the  city 
council,  a  less  number  than  three-fourths  of 
the  aldermen  voted  for  the  same.  It  Is  then 
alleged  that  the  railroad  companies  are 
threatening  to  proceed  to  permanently  close 
up  and  obstruct  said  streets  and  avenues  by 
building  upon  their  respective  rights  of  way 
across  the  said  streets  and  avenues  perma- 
nent embankments  of  earth,  cinders,  etc.,  to 
the  average  height  of  12  feet  or  more,  and 
that  they  will  do  so  unless  restrained.  The 
city  of  Jollet  and  county  of  Will  were  each 
afterwards  made  parties  defendant  on  their 
own  intervening  petitions,  and  they,  with  the 
several  railroad  companies,  filed  answers,  but 
prior  thereto  the  complainant  entered  his  mo- 
tion for  a  temporary  writ  of  Injunction, 
which  was  heard  on  the  bill  and  arguments 
of  counsel,  and  denied.  The  answers  are 
voluminous,  but  we  do  not  understand  them 
to  dispute  the  material  facts  alleged  in  the 
bill,  which  we  regard  as  important  in  the  de- 
cision of  the  case.  The  cause  was  after- 
wards heard  upon  proofs  presented.  From 
the  order  and  decree  of  the  circuit  court, 
denying  the  writ  of  injunction  and  dismiss- 
ing the  complainant's  bill  for  want  of  equity, 
this  appeal  is  prosecuted. 

W.  H.  Stead,  Atty.  Gen.,  and  W.  H.  Boys 
(J.  'W.  Downey  and  Paul  Morlarty,  of  coun- 
sel), for  appellants.  Robert  B.  Hal^  and 
James  A.  McKeown,  for  appellee  city  of 
JoUet.  Benjamin  S.  Cable  and  Snapp,  Heise 
&  Dlbell,  for  appellee  Chicago,  Rock  Island 
&  Paciflc  Railway  Co.  Winston,  Payne  & 
Strawn,  J.  h.  O'Donnell,  and  P.  C.  Haley, 
for  appellees  Chicago  &  Alton  Railroad  Oo. 
and  Michigan  Central  Railroad  Oo.  Knapp, 
Haynle  &  Campbell  and  J.  L.  O'Donnell,  for 
appellees  Elgin,  Jollet  &  Eastern  Railway  Co. 
and  Chicago,  Lake  Shore  &  Eastern  Railway 
Oo. 

WILKIN,  T.  (after  stating  the  facts). 
On  November  4,  1904,  the  railroad  commit- 
tee of  the  city  council,  to  which  had  been 
referred  Ordinance  No.  2,160,  made  its  re- 
port, recommending  "that  the  ordinance 
known  as  'the  track  elevation  ordinance'  be 
adopted,"  and  the  chairman  of  the  committee 
moved  the  adoption  of  the  report.  The  vote 
was  taken  upon  that  motion,  and,  the  city 
council  consisting  of  14  members,  8  votes 
were  cast  for  and  5  against  it  (one  alderman 


being  absent),  whereupon  the  mayor  declared 
the  motion  carried  and  the  ordinance  adopted. 
About  one-half  6t  the  population  of  the  city 
is  located  east  of  the  Chicago  &  Alton  and 
Santa  F6  tracks,  and  must  pass  over  some  of 
the  above-named  streets  in  order  to  reach 
by  direct  travel  the  business  part  of  the 
city,  which  is  west  of  the  tracks.  The  popu- 
lation is  also  about  evenly  divided  by  the 
Rock  Island  &  Pacific  tracks,  extoidlng  in 
a  southwesterly  direction.  Begiiming  on  the 
north,  Webster,  Van  Buren  and  Marion 
streets  and  Third  avenue  will  be  each  per- 
manently and  completely  closed  by  the  em- 
bankments on  the  Chicago  ft  Alton  and 
Atchison,  Topeka  ft  Santa  F6,  and  Collins 
and  JoUet  streets  will  be  closed  by  the  em- 
bankment on  the  Rock  Island  and  Michigan 
Central,  If  constructed,  absolutely  prevent- 
ing all  travel  on  said  streets  for  at  least 
the  distance  of  the  width  of  the  embank- 
ments, and  practically  on  the  ends  of  the  said 
streets  between  the  embankments  and  the 
next  cross  streets;  that  is  to  say,  those 
wishing  to  travel  on  either  of  those  streets 
across  the  Chicago  ft  Alton  and  Atchison, 
T<^)eka  ft  Santa  Ffi  tracks,  from  the  east 
to  the  business  part  of  the  dty,  must,  up<m 
reaching  Eastern  avenue  (the  first  north  and 
eontti  street  east  of  the  crossing) ,  turn  either 
north  or  south  on  that  avenue  and  proceed 
to  one  of  the  streets  provided  with  a  subway, 
and  thence  over  that  street  through  the 
subway  to  the  next  cross  street  on  the  west 
(which  is  Scott),  thence  south  or  north 
back  to  the  obstructed  street,  and  on 
west  to  their  destination.  Otherwise  ex- 
pressed, we  understand  it  to  be  admitted  oi^ 
behalf  of  the  city  and  railroad  companies 
that  if  the  ordinance  in  question  is  carried 
out  according  to  its  terms  and  provisions, 
by  the  erection  of  the  proposed  embankments 
without  subways  at  all  of  the  said  streets, 
it  will  permanently  and  completely  prevent 
all  public  travel,  upon  those  streets;  but 
their  contention  is  that,  because  these  ob- 
structions can  be  avoided  by  diverting  the 
travel  over  cross  streets  to  those  having  sub- 
ways, there  will  not  be  a  l^al  closing  or 
obstructing  of  the  streets  at  which  no  sub- 
ways are  required  to  be  constructed. 

It  is  settled  by  the  frequent  decisions 
of  this  court  that  a  municipality  holds  its 
streets  and  alleys  in  trust  for  the  benefit 
of  the  public,  and  cannot  lawfully  authorize 
the  vacation  or  obstruction  of  any  of  them 
for  the  use  and  benefit  of  private  individuals 
or  corporations.  The  authorities  on  this 
proposition  will  be  found  cited  In  the  late 
case  of  People  v.  Harris,  203  111.  272,  67 
N.  B.  785,  96  Am.  St.  Rep.  304.  The  dty 
council  is  given  iwwer,  by  statute,  "to  lay 
out,  to  establish,  open,  alter,  widen,  extend, 
grade,  pave  or  otherwise  Improve  streets, 
alleys,  avenues,  sidewalks,  wharves,  parks 
and  public  grounds,  and  vacate  the  same." 
Hurd's  Rev.  St  1903,  p.  291,  &  24,  S  62,  d.  7. 
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Under  the  power  to  alter  and  widen  streets, 
we  bare  held  they  may  reduce  their  width 
for  the  benefit  of  the  pnblic  by  vacating 
parts  thereof.  City  of  Mt  Carmel  v.  Shaw, 
155  111.  37,  39  N.  B.  C84,.27  L.  E.  A-  580,  46 
Am.  St  Rep.  811.  Under  the  general  super- 
visory power  over  their  streets  and  alleys 
the  dty  authorities  may  allow  temporary 
obstructions  of  the  same,  so  as  to  permit 
Improvements  thereon  to  be  made  or  build- 
ing materials  to  be  temporarily  stored  for 
the  erection  of  private  buildings;  and  In 
the  case  of  World's  Columbian  Exposition 
Co.  V.  Brennan,  51  111.  App.  128,  It  was 
held  the  city  authorities  might  lawfully  au- 
thorize the  temporary  closing  of  a  street 
for  the  purpose  of  enabling  the  erpositlon 
company  to  perfect  Its  improvements  .and 
in  the  Interest  of  the  public  safety.  In  all 
cases,  however,  where  the  closing  of  public 
slreets  and  alleys  has  been  justified,  the 
obstruction  has  been  temporary  and  more  or 
less  for  the  public  benefit  or  safety.  There- 
fore none  of  the  decisious  above  referred 
to  directly  affect  the  questions  here  Involved ; 
the  contention  on  the  part  of  the  defendants 
being  that  this  Is  not  an  attempt  to  close 
the  streets  for  the  benefit  of  the  railroad 
companies,  but  to  compel  them  to  elevate 
their  tracks  in  the  public  Interest,  and  in- 
cidentally authorizing  them  to  obstruct  the 
streets.  The  theory  of  the  complainant's 
bill  Is  that  the  permanent  closing  of  the 
streets  Is,  in  part  at  least,  for  the  benefit 
of  those  private  corporations,  and  Is  not 
the  mere  exercise  of  the  power  of  the  city 
council  to  compel  the  elevation  of  railroad 
tracks;  also,  that  the  ordinance  is,  In  effect, 
one  to  vacate  public  streets,  and  therefore 
not  passed  by  the  requisite  statutory  major- 
ity ;  and,  finally,  that  the  city  council  has  no 
power  to  completely  and  permanently  close 
up  its  public  streets  and  alleys  by  an  ordi- 
nance passed  by  Its  city  council  by  less  than 
three-fourths  majority  of  all  the  aldermen 
elected  in  the  dty. 

The  dispensing  with  grade  crossings  at 
public  streets  is  an  improvement  certainly 
to  be  most  earnestly  desired,  and  the  eleva- 
tion of  railroad  tracks  cannot  be  regarded 
as  other  than  a  wise  precaution  against  the 
destruction  of  life  and  property.  It  may 
also  be  conceded  that,  in  carrying  out  a  gen- 
eral plan  to  require  railroad  tracks  to  be 
elevated  In  a  city  like  Jollet,  some  change  in, 
or  even  the  vacation  or  closing  up  of,  some 
of  the  streets  and  alleys,  may  become  neces- 
sary In  order  to  effectually  carry  out  the 
scheme.  We  do  not  question  the  power  of 
municipalities  to  order  railroad  companies 
within  their  corporate  limits  to  elevate  their 
tracks  across  all  public  streets  and  alleys, 
nor  that  they  may  not.  In  order  to  carry  out 
that  policy,  authorize  the  vacation,  closing, 
or  permanent  obstruction  of  certain  of  its 
streets  and  alleys.  The  question  here  is, 
how  must  It  be  done?  Has  a  bare  majority 
of  the  dty  council  power  to  do  so  by  an  ordi- 


nance passed  by  less  than  a  three-fourths 
majority  vote  of  the  dty  coundl?  It  is 
provided  by  section  1,  c  145,  p.  1897,  Hurd's 
Rev,  St  1908,  "that  no  city  coundl  of  any 
dty  •  •  •  shall  have  power  to  vacate 
or  close  any  street  or  alley,  or  any  portion 
of  the  same,  except  upon  a  three-fourths 
majority  of  all  the  aldermen  of  the  city 
•  •  *  authorized  by  law  to  be  elected; 
such  vote  to  be  taken  by  ayes  and  noes 
and  entered  on  the  record,"  etc. 

It  Is  insisted  by  the  Attorn^  General 
that,  while  Ordinance  No.  2,100  does  not 
In  terms  propose  to  vacate  or  close  streets, 
such  Is  Its  plain  Import  and  direct  effect, 
and  we  have  been  unable  to  discover  satis- 
factory answer  to  that  contention.  The  law 
will  look  to  the  substance,  and  not  to  the 
mere  form,  used  in  every  such  case.  The 
dty  coundl  cannot  be  permitted  to  do  in- 
dlredly  that  which  it  has  no-  power  to  do 
dlredly.  The  substance  Is  not  to  be  lost 
sight  of  in  the  mere  use  of  words.  Iilgare 
v.  City  of  Chicago,  189  111.  46,  28  N.  E.  934, 
32  Am.  St  Rep.  179.  The  proposition  is  so 
reasonable  that,  unaided  by  authority,  no 
court  could  hesitate  to  adopt  it  That  the 
effect  of  the  ordinance  in  question  Is  to 
practically  vacate  and  close  up  the  streets 
for  which  no  subways  are  provided  admits 
of  no  doubt,  nor  Is  the  fad  disputed.  In 
this  connection  we  do  not  regard  the  ques- 
tion whether  the  title  of  the  ad  quoted  Is 
broad  enough  to  Include  the  word  "close" 
as  at  all  material.  Practically  to  permanent- 
ly close  up  a  street  is  to  vacate  it 

But  suppose  it  be  conceded  that  the  ordi- 
nance Is  not  to  be  construed  as  one  to  vacate 
parte  of  streets,  the  question  sOll  remains, 
has  a  dty  coundl  power,  even  In  the  interest 
of  the  public  safety,  to  authorize  the  perma- 
nent obstruction  and  vacsitlon  of  its  public 
streets  and  alleys  without  the  requisite  three- 
fourths  majority  of  the  dty  coundl?  We  re- 
peat, the  power  of  the  city  council  to  do  what 
Is  here  attempted  Is  not  doubted,  provided 
it  Is  done  by  an  ordinance  legally  passed  by 
a  three-tourths  majority  vote;  but  we  hold 
that  it  can  do  so  only  by  an  ordinance  legally 
passed,  vacating  the  streets  or  parts  of  streets 
and  alleys  sought  to  be  permanently  closed 
up  and  vacated.  While  this  bill,  being  by  the 
Attorney  General,  need  not  show  an  Injury 
to  private  rlghte,  still  It  is  material  to  consider 
whether  private  dtlzens,  situated  as  those 
here  complaining,  have  not  such  an  interest 
in  each  of  the  public  streete  of  the  dty  as  will 
authorize  them  to  Insist,  through  the  state's 
attorney  or  Attorney  General,  that  the  dty 
coundl  shall  exercise  the  trust  over  the  pub- 
lic streets  and  alleys  reposed  In  it  for  the 
benefit  of  all  the  people,  and  prevent,  much 
less  authorize,  their  permanent  obstrudlon  or 
vacation  unless  the  statutory  majority  shall 
concur  therein.  Each  alderman  sustains  a 
trust  relation  to  the  public  over  the  streete 
and  alleys  of  the  city.  Less  than  a  three- 
fourths  majority  of  them  cannot  perform  that 
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trust  by  allowing  the  streets  to  be  vscated  or 
permanently  obstructed.  The  law  has  pio- 
yided  a  method  for  the  accomplishment  oil 
that  which  is  here  attempted ;  that  Is,  by  the 
adoption  of  an  ordinance  vacating  the  parts 
of  the  streets  obstructed.  It  cannot  lawfully 
be  done  by  a  different  and  unauthorized  meth- 
od. The  passage  of  Ordinance  No.  2,160  by  a 
bare  majority  vote  of  the  aldermen  of  the  city 
was  an  unauthorized  attempt  to  Invade  the 
rights  of  the  citizens  of  the  municipality.  It 
cannot  be  said  in  answer  to  this  position  that 
the  city  may  at  some  time  in  the  future  cause 
the  obstructions  to  be  removed  or  subways 
constructed  in  all  the  streets.  The  right  to 
do  this  is  reserved  by  the  ordinance  for  the 
reason  it  is  claimed  that  to  do  so  Is  imprac- 
ticable or  impossible,  in  view  of  the  location 
of  side  tracks  on  the  present  surface  and  the 
situation  of  various  manufacturing  establish- 
ments near  the  tracks. 

Some  reliance  seems  to  be  placed  by  coun- 
sel for  the  defendants  below  upon  the  case  of 
Summerfleld  y.  City  of  Chicago,  197  111.  270, 
64  N.  E.  490,  and  the  later  case  of  Village 
of  Wlnnetka  v.  Chicago  &  Milwtiukee  Electric 
Railway  Co.  204  111.  297,  68  N.  B.  407.  We 
do  not  understand  these  cases  to  In  any  way 
support  the  contentlqn  of  counsel.  In  neither 
of  those  cases  was  there  a  closing  or  obstruc- 
tion of  the  entire  street  or  a  claim  of  right  to 
do  so;  but  in  the  Summerfleld  Case  only  a 
small  portion  of  the  street  was  authorized  to 
be  used  for  the  erection  of  walls  to  support 
the  elevated  structure,  the  railroad  company 
agreeing  to  provide  at  its  own  expense,  by 
condemnation  of  private  property,  a  sufflcient 
amount  of  ground  to  supply  the  place  of  the 
part  taken,  and  the  question  there  was 
whether  a  condemnation  proceeding  for  that 
purpose  could  be  maintained.  The  street  re- 
mained open  to  public  travel,  potwlthstanding 
the  use  of  a  part  of  it  for  the  erection  of  the 
walls,  and  the  case  was  held  to  be  within  the 
rule  announced  in  Doane  v.  Lake  Street  Ele- 
vated Railroad  Co.  165  111.  510,  46  N.  B. 
520,  36  L.   R.  A.  97.  56  Am.   St.  Rep.  265. 


In  the  Winnetka  Case  It  was  simply  held  that 
"the  use  of  part  of  the  street  for  street  rail- 
way purposes  is  legitimate,  and  the  municipal 
authorities,  acting  for  the  public,  may  au- 
thorize the  construction  of  a  vladnct  for  the 
tracks,  even  though  it  excludes  the  public  to 
some  extent  from  the  use  of  that  part  of  a 
street"  To  change  a  street,  even  though  In 
doing  so  the  public  is  excluded  to  some  extent 
from  parts  of  the  same.  Is  a  very  different 
proposition  from  that  of  a  permanently  dos- 
ing up  such  a  street  If  the  ordinance  in 
question  had  provided  that  the  streets  for 
which  no  subways  are  authorized  should  be 
changed  so  as  to  connect  with  those  left  open, 
a  different  question  would  be  presented. 
Each  of  the  closed  streets  is  left  Just  as  It 
was  before — a  street  of  the  dty,  and  yet  not 
open  to  through  or  continuous  travel. 

We  have  read  with  care  and  interest  the 
argument  of  counsel  on  either  side  of  this 
case  and  the  opinion  of  the  learned  circuit 
judge  denying  the  writ,  and  are  constrained 
to  hold  against  the  conclusion  there  an- 
nounced. If  It  should  prove  difficult  or  im- 
practicable to  obtain  a  three-fourths  majority 
vote  of  the  city  council  in  the  adoption  of  a 
proper  ordinance,  that  fact,  if  It  exists,  cannot 
affect  this  decision.  It  may  also  be  remarked 
that  there  is  nothing  to  show  that  the  eleva- 
tion of  the  railroad  tracks  over  most  if  not  ail, 
of  the  streets,  could  not  be  made  without  clos- 
ing them,  as  was  provided  by  the  former  or- 
dinance. But  that  question  cannot  be  of  con- 
trolling importance  now.  If  we  are  correct 
In  the  views  herein  expressed,  a  court  of 
equity  win  grant  the  relief  prayed.  Revell 
V.  People.  177  111.  468.  52  N.  E.  1052,  43  L.  R. 
A.  790,  69  Am.  St  Rep.  257;  Cobb  v.  Com'rs 
of  Lincoln  Park,  202  111.  427,  67  N.  B.  5,  63  L. 
R.  A.  264,  95  Am.  St  Rep.  23& 

The  decree  below  will  be  reversed,  and  the 
cause  remanded  to  the  circuit  court,  with 
directions  to  grant  the  prayer  of  plalntUTs 
bill. 

Decree  reversed. 
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T23ATBB  v.  UTICA  KNITTING  CO. 
(Goart  of  Appeals  of  New  York.    Oct  24  1005.) 

HASTBR  AWD   SEBVANX— iHJtJElBS  TO  SEBVANT 
— DiBOBXDIENGX  (NT  Ij«8TBUCTI0NB. 

Where,  in  an  action  for  injuries  to  a 
■errant  because,  as  was  alleged,  of  improper 
directions  given  to  him  at  the  time  he  Legan  to 
operate  a  machine,  the  evidence  shows  that  the 
accident  must  have  happened  by  the  failnre 
of  the  servant  to  follow  the  directions  given, 
verdict  for  plaintiff  must  be  set  aside. 

Appeal  flrom  Snpreme  Court,  Appellate 
DlTlBlon,  Fourth  Department 

Action  by  James  W.  Thayer,  by  Charles 
Kllkeny,  his  gnardlan,  against  the  Utlca 
Knitting  Company.  From  a  Judgment  of  the 
Appellate  DMslon  (90  N.  T.  Supp.  1116,  08 
App.  Dlv.  633),  affirming  a  Judgment  in  favor 
of  plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.    Reversed. 

Frederick  O.  Flncke,  for  appellant  Thom- 
as S.  Jones,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  damages  for  a  personal  injury  which 
occurred  on  the  24th  day  of  April,  1902.  The 
defendant  was  engaged  in  the  manufacture 
of  knit  goods,  and  the  plaintiff  was  one  of  its 
employes,  engaged  in  operating  a  machine 
known  as  a  "hydro  extractor,"  but  more  com- 
monly called  a  "whiazer,"  used  for  drying 
knit  goods.  The  machine  consisted  of  a 
perforated  metal  basket  40  Inches  in  diame- 
ter, attached  to  a  vertical  shaft,  which  was 
connected  by  pulleys  with  the  main  shafting 
of  the  mill,  by  which  it  could  be  made  to  re- 
volve at  the  rate  of  800  revolutions  a  minute. 
The  basket  was  surrounded  by  a  stationary 
iron  sheath,  having  a  rim  upon  the  top  of  6 
Inches  In  breadth.  The  machine  was  set 
in  motion  by  the  pulling  of  a  lever  by  the  left 
band  of  the  operator  when  facing  the  ma- 
chine, wlilch  shoved  the  belt  upon  the  pulley, 
thereby  starting  the  revolution  of  the  ver- 
tical shaft  and  the  basket  attached  to  it 
The  goods  would  dry  in  about  five  minutes. 
The  basket  revolved  from  left  to  right  The 
plaintiff  was  an  employe  of  the  defendant, 
and  had  operated  this  machine  from  the  2d 
day  of  April,  1002,  down  to  the  date  of  his 
Injury.  On  that  occasion  he  had  pulled  the 
lever  starting  the  machine,  and  before  he 
had  removed  lils  band  therefrom  the  end  of 
the  goods,  which  had  been  placed  in  the  bas- 
ket, flew  out;  wound  around  his  wrist,  pull- 
ing his  left  arm  in  aronnd  the  sliaft,  crash- 
ing it 

No  claim  is  made  but  that  the  machine  was 
of  proper  construction  and  in  good  order. 
The  contention  of  the  plaintiff  is  that  his  In- 
Jury  occurred  by  reason  of-the  improper  pack- 
ing of  the  goods  in  the  basket,  and  that  this 
was  occasioned  through  improper  Instructions 
that  were  given  him  at  the  time  that  he  un- 
dertook the  operation  of  the  machine.  Up- 
on this  branch  of  the  case  he  testified  that  be 
commenced  work  on  the  morning  of  the  2d 
of  April ;  that  Nolan,  the  foreman,  gave  him 
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instructions  how  to  operate  tbe  machine; 
that  there  were  two  pieces  of  cloth,  consist- 
ing of  knit  light  summer  underwear,  50  or  00 
feet  in  length,  bitched  together  so  as  to  make 
one  continuous  piece;  that  it  was  brought 
in  from  the  dyedng  room  in  a  box  on  wheels, 
rolled  up  in  front  of  the  whizzer,  the  end  put 
over  a  roller,  and  the  (doth  then  pulled  down 
into  the  basket  and  packed  around  "against 
tbe  sides  of  the  bai&et  away  from  the  cen- 
tral shaft,  so  that  it  left  a  little  space  around 
tbe  shaft  all  the  way  through  the  pile."  He 
further  testified  that  he  did  the  work  while 
Nolan  was  standing  by  and  giving  him  in- 
structions how  to  do  it ;  that  after  he  packed 
the  goods  in  the  basket  he  wound  the  end 
around  the  shaft,  saying:  "After  he  told  me 
to  wrap  it  around  I  wrapped  it  around  in 
his  presence;  wrapped  It  around  three  or 
four  times.  He  then  told  me  to  shove  It 
down;  to  shove  it  down  as  far  as  I 
could ;  to  shove  the  cloth  down  and  push  tbe 
cloth  which  had  been  wrapped  aroimd  the 
shaft  down  so  it  was  in  contact  with  the 
load."  He  also  stated  that  he  wound  the 
doth  around  the  shaft  from  right  to  left 
while  Nolan  stood  there,  and  that  he  had  no 
accident  until  the  24th,  and  that  on  that 
occasion  he  loaded  the  basket  in  tlie  same 
way  that  he  had  been  instructed  to  do  on  the 
first  occasion,  but  upon  cross-examination  he 
stated  he  wound  the  end  of  the  goods  around 
the  shaft  once  or  twice.  Tbore  is  a  sharp 
conflict  l>etween  the  plaintiff  and  the  de- 
fendant's witnesses.  But,  Inasmuch  as  tbe 
Jury  have  found  a  verdict  in  favor  of  tbe 
plaintiff,  we  must  assume  that  they  dls- 
t>elieved  the  defendant's  testimony  upon  this 
point,  and  that  the  instmctions  given  to  tiie 
plaintiff  with  r^erence  to  the  manner 
of  loading  the  basket  and  disposing  of'  the 
end  of  the  cloth  was  as  is  testified  to  by  the 
plaintiff.  The  question  then  arises  as  to 
whether  aadi  instructions  were  proper  and 
sufficient,  and  as  to  whether  the  accident 
could  have  occurred,  had  the  plaintiff  followed 
them. 

Our  examination  of  the  record  has  dta- 
closed  no  testimony  showing  tliat  the  in- 
structloi|B  given  to  the  plaintiff,  as  sworn 
to  by  him,  were  improper.  Plaintiff's  first 
witness  upon  the  subject  testified  that  he  had 
never  operated  an  extractor,  but  that  be  had 
seen  one  operated,  and  had  observed  the 
different  ways  in  which  the  goods  had  been 
put  in  tbe  basket,  and  Itad  observed  the  op- 
erator wind  the  end  of  the  goods  around  the 
shaft,  and  had  also  seen  him  put  the  end 
under  the  goods;  that  if  the  basket  is  filled, 
and  the  end  wrapped  aroimd  tbe  shaft,  it 
would  have  a  tendency  to  fly  out  when  the 
machine  was  first  started,  but  after  it  had 
attained  a  high  rate  of  speed  the  tendency 
would  be  to  settle  down  in  the  basket  toward 
the  outer  edge  thereof;  that  he  had  seen  the 
goods  fly  out,  but  could  not  remember  of 
more  than  one  occasion,  and  he  did  not  tes- 
tify as  to  the  manner  in  which  the  goods  weijEi^ 
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packed  on  that  occasion.  He  expressed  no 
opinion  as  to  the  effect  of  starting  the  ma- 
chine where  the  end  of  the  goods  had  been 
wrapped  around  the  shaft  in  the  opposite  di- 
rection from  that  which  the  shaft  and  basket 
revolved  and  had  then  been  pushed  down  to 
the  bottom  of  the  basket  The  plaintiffs 
other  witness  npon  the  subject  had  worked 
for  the  defendant  less  than  two  weeks  op- 
erating the  extractor.  He  testified  that  the 
goods  flew  out  two  or  three  times  during  that 
period,  and  on  those  occasions,  be  says,  the 
goods  unwound  from  the  shaft  He  did  not 
testify  which  way  the  goods  were  wonnd 
around  the  shaft,  but  admitted  that  he 
wrapped  the  goods  around  the  shaft  at  the 
top  of  the  basket  near  the  surface  of  the 
goods  and  then  started  the  machine  In  mo- 
tion. It  does  not  appear  that  be  pushed  the 
«Dd  down  Into  the  bottom  of  the  basket  after 
wrapping  It  around  the  shaft  We  thus 
eome  down  to  the  testimony  of  the  plaintiff, 
to  which  we  have  already  called  attention, 
from  which  It  appears  that  the  goods  had 
not  come  out  before  the  day  of  the  accident, 
and  In  which  he  has  conceded  that  the  end 
of  the  goods  might  not  have  been  wrapped 
aroimd  the  shaft  but  once  or  twice. 

On  behalf  of  the  defendant  we  have  the 
testimony  of  an  expert,  who  has  called  our 
attention  to  certain  well-known  scientific 
principles  about  which  there  can  be  no  ques- 
tion. As  soon  as  the  revolution  of  the  basket 
attained  a  high  rate  of  speed  the  centrifugal 
force  would  operate  upon  the  goods,  carrying 
them  laterally  against  the  side  of  the  basket. 
If  the  goods,  some  distance  from  the  end, 
were  wrapped  around  the  shaft,  and  then 
the  end  left  loose,  the  centrifugal  force 
would  throw  it  out  horizontally  from  the 
place  where  it  was  wrapped  around  the 
•baft;  but  if  the  goods  were  wrapped  around 
the  shaft  and  pushed  down  Into  the  bottom 
of  the  basket,  the  centrifugal  force  would 
only  carry  the  end  against  the  surrounding 
goods.  If  the  goods  were  wrapped  around 
the  shaft  up  to  the  end  in  an  opposite  di- 
rection from  that  which  the  shaft  revolved, 
the  friction  of  the  surrounding  atmosphere 
would,  upon  starting  the  machine,  tend  to 
draw  the  end  around  the  shaft  until  this 
force  was  overcome  by  the  greater  centrifugal 
force;  but  if  they  were  wound  in  the  same 
direction  that  the  shaft  revolved  they  would 
at  once  unwind,  leaving  the  end  loose,  so 
that  it  could  readily  fly  out.  It  Is  thus  ap- 
parent that  If  the  goods  were  wound  around 
the  shaft  in  the  same  direction  that  it  re- 
volved, or  if  the  goods  were  left  on  the  tap 
of  the  basket  wound  around  but  once  or 
twice,  without  being  pressed  down  to  the 
bottom,  the  goods  would  have  a  tendency  to 
fly  out  and  in  such  a  case  we  can  readily 
see  how  the  accident  to  the  plalntlflF  occurred. 
But  U  the  goods  were  wound  around  the 
shaft  to  the  end,  and  then  such  part  was 
pressed  down  to  the  bottom  of  the  basket, 
BO  that  It  was  surrounded  by  the  wet  goods 


filling  the  basket.  It  Is  not  apparent  how  the 
accident  could  have  occurred.  Our  conclu- 
sion, therefore,  is  that  the  instructions 
given  to  the  plaintiff  were  proper  and 
sufficient,  and  that  the  Injury  which  he  has 
received  must  have  resulted  through  some 
neglect  on  his  part  to  obey  the  Instructions. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

CTJIiLBN,  0.  J.,  and  GRAY,  BARTLETT, 
VAN,  and  WERNER,  JJ.,  Concur.  O'BRIEN. 
J.,  absent. 

Judgment  reversed. 


(217  111.  45S) 

CHICAGO  UNION  TRACTION  CO.  t. 

ROSENTHAL. 

(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1,  Cabbiebs— Who    abe    Passenogbs— Ques- 
Tiow  FOB  Juby; 

In  an  action  to  recover  for  injuries,  where 
there  was  testimony  that  when  the  car  on  whidi 
plaintiff  was  riding  stopped  he  put  one  foot  on 
the  ground  and  with  the  other  on  the  footboard 
attempted  to  lift  his  little  girl  off  the  car,  when 
it  started  suddenly,  injuring  bim,  the  question 
as  to  whether  be  was  a  passenger  was  for  the 
Jury. 

2.  Appeal— Review— Affibmancb. 

.  Where  the  refusal  of  the  trial  court  to 
direct  a  verdict  was  affirmed  by  the  Appellate 
Court,  its  judgment  will  be  sustained,  if  there 
is  any  evidence  tending  to  establish  the  case 
made  by  the  declaration. 

Appeal  from  Appellate  Gour^  First  Dis- 
trict 

Action  by  Isadore  Rosenthal  against  the 
Chicago  Union  Traction  Company.  Judg- 
ment for  plalntifr  was  affirmed  by  the  Appel- 
late Court,  and  defendant  appeals.    Affirmed. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Ourley,  of  counsel),  for  appellant  Cratty 
Bros.,  Jarvls  ft  Latimer,  for  appellee. 

RICES,  3.  This  was  an  action  brought 
In  the  circuit  court  of  Cook  county  by  Isa- 
dore Rosenthal  against  the  Chicago  Union 
Traction  Company  to  recover  damages  for 
personal  injtvies  received  while  alighting 
from  one  of  Its  street  cars  In  the  city  of 
Chicago.  The  declaration  consisted  of  two 
counts.  The  first  count  alleges  that  plain- 
tiff became  a  passenger  on  a  Milwaukee  ave- 
nue car;  that  he  signaled  the  conductor  to 
stop  the  car  at  Wood  street;  that  the  car 
was  caused  to  be  stopped  for  the  purpose 
of  allowing  passengers  to  alight  and  "while 
the  said  plaintiff  was  using  all  reasonable 
care  and  caution  to  avoid  the  injury  com- 
plained of,  the  said  defendant,  through  its 
servant  or  servants,  niegligently  and  careless- 
ly caused  said  car  to  be  set  In  motion  while 
the  plaintiff  was  alighting  from  said  car,  and 
thereby  the  said  plaintiff  was  then  and  there 
thrown,"  etc.  The  second  count  is  substan- 
tially the  same,  except  that  it  alleges  that  the 
plaintiff  bad  wltti  blm  bis  daughter,  Esther 


inA) 


STAMETZ  ▼.  MITCHENOB. 


679 


Rosenthal,  a  child  toor  years  of  age,  and 
that,  while  the  plaintiff  was  attempting  to 
alight  with  hla  daughter  from  the  car,  the 
defendant,  throngh  its  servants,  negligently 
and  carelessly  caused  the  car  or  train  ol 
cars  to  be  set  in  motion,  while  the  plaintiff 
with  his  said  daughter  was  so  alighting 
therefrom,  and  thereby  the  plaintiff  was 
then  and  there  thrown,  eta  Upon  a  trial 
before  the  jury  a  verdict  was  rendered  for 
$2,500.  A  remittitur  of  $1,000  was  made 
and  Judgment  entered  for  $1,500,  from  which 
an  appeal  was  prosecuted  to  the  Appellate 
Court,  where  the  judgment  of  the  circuit 
court  was  affirmed,  and  this  further  appeal 
is  now  prosecuted  to  this  court 

There  is  but  a  single  question  presented 
upon  this  record,  and  that  is  whether  or 
not  the  peremptory  instruction  should  have 
been  given  at  the  close  of  the  plaintiff's  evi- 
dence. The  appellant's  contention  is  that 
the  declaration,  alleging,  as-  It  does,  that 
appellee  was  a  passenger  upon  the  car,  is 
not  sustained  by  the  evidence,  and  Insists 
that  the  evidence  shows  appellee  had  left 
the  car  and  was  not  a  passenger  at  the  time 
of  the  accident  in  question.  The  only  ques- 
tion, therefore,  for  us  to  determine,  is 
whether  or  not  there  is  any  evidence  in  the 
record  fairly  tending  to  support  the  plain- 
tiff's cause  of  action  as  laid  in  the  declara- 
tion, and  if,  from  the  evidence,  we  find  that 
fair-minded  men  might  disagree  as  to  the 
facts  of  the  case  as  disclosed  by  the  record, 
then  It  was  not  error  to  refuse  the  instruc- 
tion; or,  if  we  find  any  evidence  in  the 
record,  standing  alone,  sufficient  to  sustain 
the  cause  of  action  as  laid  in  the  declaration, 
then  it  Is  not  our  duty  to  reverse  the  Judg- 
ments of  the  appellate  and  trial  courts. 

The  record  discloses  that  appellee  is  a 
Hebrew,  and  does  not  speak  the  English 
language  as  fluently  as  some  of  his  nation- 
ality do.  The  evidence  at  least  fairly  tends 
to  show  the  following  state  of  facts:  On 
the  day  in  question,  which  was  a  holiday 
for  the  Hebrews,  being  their  New  Year, 
appellee  boarded  a  car  at  Roby  street,  trans- 
ferred to  Milwaukee  avenue,  paid  his  fare, 
and  rode  to  Wood  street,  where  he  desired 
to  get  off  the  car.  The  car  was  full  of 
passengers,  and  appellee  was  standing  on 
the  footboard  on  the  west  side  or  outside 
of  the  car,  which  was  going  down  town,  and 
his  little  girl  four  years  old  was  sitting  in 
a  lady's  lap  in  the  seat  next  to  him.  At  his 
signal  the  car  stopped.  He  put  his  right 
foot  on  the  ground  and  put  his  arm  around 
the  child  to  lift  her  off.  His  other  foot  he 
kept  on  the  footboard.  While  he  was  in 
this  position  and  in  the  act  of  getting  hold 
of  his  child,  and  before  he  had  time  to  alight 
with  his  child,  the  car  gave  a  jerk,  starting 
np  suddenly,  and  he  was  thrown  upon  the 
ground  and  injured.  Appellee  testified: 
"Q.  Tou  say  you  were  on  the  ground?  A. 
One  foot.  Q.  Then  you  say  you  got  off  on 
the  ground  and  reached  up  after  the  child? 


A.  With  one  foot — with  only  one.  Q.  Then 
you  had  one  foot  back  of  the  footboard? 
A.  I  said  I  went  off  the  car  with  one  foot 
I  said  I  went  off  with  one  foot  With  the 
right  foot  I  went  on  the  ground,  with  my 
left  foot  I  stayed  on  the  car,  and  then  I 
took  the  child  from  the  lady's  lap,  and  when 
I  went  to  get  off  then  the  car  jerked.  That 
Is  what  I  mean."  William  H.  Klein,  a  wit- 
ness, further  testified:  "He  took  the  girl 
Just  about  the  time  the  conductor  rang  the 
bell.  He  was  standing  on  the  ground  by 
the  car,  one  foot  on  the  ground  and  one  on 
the  step,  holding  the  handle  with  his  left 
hand.  He  did  not  do  any  turning  around. 
He  stepped  right  off  down  with  one  foot 
and  reached  up  after  the  grirl." 

We. think  the  record  at  least  fairly  tends 
to  show  that  appellee  had  not  entirely  left 
the  car  at  any  time,  and  we  deem  it  un- 
necessary to  discuss  the  question  of  whether 
or  not  he  would  have  been  a  passenger  had 
he  at  any  time  been  entirely  off  the  car  and 
returned  to  get  his  child,  as  it  is  conceded  if 
he  was  not  at  any  time  clear  of  the  car  he 
was  a  passenger.  Nor  is  It  necessary  that 
the  weight  of  evidence  support  the  cause  of 
action  as  laid  In  the  declaration.  The  ques- 
tion of  whether  or  not  he  had  entirely  left 
the  car  was  one  of  fact  and  under  the  in- 
structions the  Jury  found  against  appellant's 
contention,  and  the  Appellate  Court,  by 
affirming  the  judgment  as  entered  by  the 
trial  court,  has  necessarily  found  the  facts 
the  same  as  did  the  jury;  and  finding,  as 
we  do,  that  there  Is  evidence  to  support 
these  findings,  under  the  law  it  is  our  duty 
to  sustain  the  Judgment  of  the  Appellate 
Court,  which  is  accordingly  done. 

Judgment  affirmed. 

a6S  Ind.  872) 
STAMETZ  et  al.  v.  MITCHENOR  et  al.» 

(No.  20,472.) 
(Supreme  Court  of  Indiana.    Oct  12,  1905.) 

1.  Appbai.  — Absionmbkt  07  Ebsob  — SUFFI- 

OIBNCT. 

Where  plaintiffs  joined  in  a  motion  for  a 
new  trial  after  verdict  against  them,  and  all 
severally  excepted  to  the  order  denying  it 
which  similarly  affected  their  interests,  a  joint 
aasignment  of  error  predicated  on  the  ruling  is 
sufficient. 

2.  Wuxs— Rksibiihq  Pbobate— Capacitt  of 
Testatob. 

Where  the  complaint  alleged  that  a  con- 
tract in  writing  made  by  decedent  was  of 
testamentary  character  and  was  executed  with 
the  formalities  appropriate  to  a  will,  and  denied 
the  right  of  ita  admission  to  probate  as  a  will 
on  the  ground  of  unsoundness  of  mind  on  the 
part  of  decedent  and  because  of  fraud  and 
undue  influence  in  procuring  its  execution,  the 
cause  of  action  stated  was  not  one  to  rescind 
or  cancel  the  contract,  but  to  resist  the  probate 
of  it  as  a  will,  and  the  test  of  mental  capacity  . 
of  decedent  was  that  required  of  a  testator, 
and  not  that  required  of  a  party  to  a  contract 
inter  vivos. 

3.  Same— Undue  Influence— Belatiors  Be- 
tween Testator  and  Benefioiabt. 

The  existence  of  friendly  relations  between 
a.  testator  and  the  objects  of  bis  bounty  does 
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not  alone  |^t«  rise  to  a  presumption  of  undae 
inflaence,  and  snch  relations,  when  fonnded  on 
kinship,  afford  a  rational  explanation  of  the 
generous  provisions  of  a  will  made  in  favor  of 
those  who  had  the  affections  of  the  testator. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WiUa,  H  383,  384,  880J 

4.  Appeai,— Rkfubal  to  Give  Irbtbuotiow— 
Tims  to  Request— Rkcobd. 

Under  the  statute  requiring  a  part7  re- 
questing special  instructions  to  preset  them  to 
the  court  before  the  commencement  of  the  argu- 
ment, a  party  complaining  of  the  refusal  to 
give  requested  instructions  must  show  affirma- 
tively by  the  record  that  they  were  tendered  to 
the  court  before  the  beginning  of  the  argument, 
before  the  Supreme  Court  will  hold  that  the 
refusal  was  error ;  and  the  practice  of  inserting 
a  recital  in  the  bill  of  exceptions  that  the  party 
"at  the  proper  time  drew  up  in  writing  and 
presented  to  the  court  instructions,"  etc.,  in 
lieu  of  a  statement  of  the  facta,  is  disapproved. 

5.  TbIAI/— IHBTBUCTIONB— REFCSAI,. 

It  is  not  error  to  refuse  instructions  cov- 
ered by  those  given. 

6.  APPBAI/— HABMI.EB8    EBBOB. 

The  error,  if  any,  in  permitting  defendants 
in  a  suit  to  resist  the  probate  of  a  will  for 
undne  influence  to  ask  a  witness  if  he,  while 
the  will  was  executed,  noticed  any  si^n  of 
undue  influence,  was  harmless,  when  plaintiffs 
by  cross-examination  could  show  the  facts  and 
demonstrate  whether  his  answer  was  based  on 
an  opinion. 

7.  AppeaIt— Review— Dewiai,  of  New  Tbiai.. 

Where,  on  the  issue  of  the  misconduct  of 
a  juror,  based  on  his  having,  before  the  con- 
clusion of  the  introduction  of  evidence,  ex- 
pressed his  opinion  on  the  merits  to  a  third 
party,  it  was  not  shown  that  the  alleged  mis- 
conduct affected  the  result,  and  the  juror  de- 
nied having  revealed  his  opinion  in  advance  of 
the  return  of  the  verdict,  and  declared  that  he 
tried  the  case  on  the  evidence,  the  court  on  ap- 
I>eal  will  not  disturb  the  denial  of  a  new  trial 
on  the  ground  of  the  misconduct. 

Api>eal  from  Circuit  Conrt,  De  Kalb 
County;  Wm.  M.  Brown,  Special  Judge. 

Action  by  Zenith  Stametz  and  others 
against  Benjamlne  Mltchenor  and  others. 
From  a  judgment  for  defendants,  plaintiffs 
appeal.    Affirmed. 

3.  E.  Rose,  P.  V.  HofCman,  and  0.  S.  Smith, 
for  appellants.  P.  E.  Pomeroy  and  E.  V. 
Harris,  for  appellees. 

MONTGOMERY,  J.  Tble  action  was  brought 
by  appellants  to  resist  the  probate  of  the 
will  of  Ann  Maria  Stametz,  on  the  ground 
that  said  will  was  executed  by  the  testatrix 
while  of  unsound  mind  and  that  the  exe- 
cution of  the  same  was  procured  by  fraud 
and  imdue  influence.  The  cause  was  tried 
by  a  jury,  and  resulted  In  a  verdict  for  ap- 
pellees. Appellants'  joint  motion  for  a  new 
trial  was  overruled,  and  they  severally  ex- 
cepted. Judgment  was  entered  upon  the 
verdict  All  questions  upon  appeal  are  pre- 
sented by  the  joint  assignment  that  the  court 
erred  In  overruling  appellants'  motion  for  a 
■  new  trial. 

Appellees  Insist  that  a  Joint  assignment  of 
error,  based  upon  several  exceptions  to  the 
ruling  upon  the  motion  for  a  new  trial,  pre- 
sents no  question.  If  separate  motions  for  a 
new  trial  bad  been  filed,  and  exceptions  to 


the  court's  mllngs  thereon  takep  by  appel- 
lants severally,  it  is  well  settled  that  ap- 
pellants could  not  Join  in  assigning  such 
error  in  this  court  In  this  case  appellants 
all  Joined  in  the  motion  for  a  new  trial,  and 
all  excited  to  the  ruling  thereon,  but  the 
record  indicates  an  attempt  to  sever  in  re- 
serving such  exception.  The  assignment  of 
error  is  predicated  upon  a  mling  procnred 
by  the  joint  act  of  all  the  appellants,  and  a 
decision  which  affected  in  like  manner  all 
their  rights  and  interests,  and  to  wlilch  th^ 
all,  though  severally,  excepted.  These  facts 
distinguish  this  case  from  those  cited  and  re- 
lied upon  by  appellees,  and  In  our  opinion 
make  the  assignment  of  error  sufficient  Or- 
ton  T.  Tllden,  110  Ind.  181,  10  N.  B.  836; 
Green  ▼.  Brown,  146  Ind.  1,  44  K.  B.  806. 

The  motion  for  a  new  trial  was  fonnded 
upon  alleged  errors  of  the  conrt  In  giving 
instructions,  in  refusing  to  give  Instructions 
requested,  and  in  permitting  a  witness  for 
appellees  to  answer  an  Improper  question, 
and  upon  the  alleged  misconduct  of  a  juror. 
Appellees  diallenge  the  sufficiency  of  ap- 
pellants' brief  tn  various  particulars.  A 
strict  application  of  the  rules  would  prob- 
ably exclude  some  points  in  dispute  from 
consideration,  but  it  is  manifest  that  ap- 
pellants have  made  a  good-faith  effort  to 
comply,  and  have  substantially  compiled, 
with  our  rules  in  the  preparation  of  their , 
brief;  and  the  defects  suggested  will  be  dis- 
regarded, without  discussion  in  detail. 

Preliminary  to  the  consideration  of  in- 
structions given  and  refused,  it  is  deemed 
proper  to  say  that  this  action  was  brought 
only  to  resist  the  probate  of  a  will.  In  the 
second  paragraph  of  complaint  a  certain 
contract  in  writing  made  by  the  decedent  is 
charged  to  be  of  testamentary  character  and 
executed  with  the  formalities  appropriate  to 
a  will,  and  its  right  to  be  admitted  to  pro- 
bate as  a  win  is  denied  on  the  ground  of 
unsoundness  of  mind  on  the  part  of  the  de- 
cedent and  because  of  fraud  and  undne  in- 
fluence in  procuring  Its  execution.  The  ac- 
tion was  In  no  sense  one  to  rescind,  annul, 
or  cancel  this  contract  The  test  of  mental 
capacity  applicable  to  the  decedent  at  the 
time  of  making  her  will  and  this  testamen- 
tary contract  under  the  issues,  was  there- 
fore that  required  of  a  testator,  and  not 
that  applicable  to  a  party  to  a  contract  Inter 
vivos. 

The  only  instructions  given  by  the  court 
of  which  complaint  is  made  in  appellants' 
brief  under  the  head  of  points  and  au- 
thorities or  in  argument  are  Nos.  27  and  34. 
The  objections  of  appellants  to  all  other  In- 
structions given  must  be  regarded  as  waived. 
Instruction  No.  27  was  as  follows:  "If  you 
find  from  the  evidence  that  the  testatrix 
lived  in  the  same  dwelling  house  with  the 
defendants,  and  was  under  the  care  and 
protection  of  the  defendants,-  and  close, 
friendly,  and  Intimate  relations  existed  be- 
tween said  parties  when  said  wi|Hmt<«OD- 
Jigilized  by  Vj« 
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tract  were  made,  such  tacts  of  themselves, 
unaided  by  other  evidence,  I  Instruct  you, 
afford  no  reason  whatever  for  presuming  that 
the  execution  of  the  will  and  contract  were 
procured  by  undue  Influence."  Instruction 
Mo.  34  was  to  the  same  general  effect  These 
Instructions  were  clearly  right.  The  mere 
existence  of  close  and  friendly  relations  be- 
tween a  testator  and  the  objects  of  his 
bounty  cannot  alone  give  rise  to  a  preeumi^ 
tion  of  undue  influence.  Such  relations, 
especially  when  founded  upon  kinship,  rather 
afford  a  natural  and  rational  explanation  of 
the  generous  provisions  of  a  will  made  in 
favor  of  those  who  had  won  and  held  the 
affections  of  a  testator  in  his  lifetime.  Good- 
har  V.  Lldikey,  186  Ind.  1,  86  N.  B.  081,  43 
.Am.  St.  Bep.  296. 

Appellants  tendered  a  number  of  Instruc- 
tions to  be  given  to  the  Jury,  all  of  which 
were  refused  by  the  court  The  ground  of 
the  court's  refusal  Is  not  made  to  appear. 
The  special  bill  of  exceptions  recites  that 
appellants  "at  the  proper  time  drew  up  In 
writing  and  presented  to  the  court  instruc- 
tions," etc.  The  statute  requires  a  party  ref- 
questing  special  instructions  to  present  them 
to  the  court  before  the  commencement  of  the 
argument.  An  appellant,  complaining  of  the 
refusal  to  give  Instructions  requested,  must 
show  affirmatively  by  the  record  that  auch 
tnstructions  were  tendered  to  the  court  in 
proper  form  before  the  beginning  of  the 
argument  to  warrant  this  court  in  holding 
that  such  refusal  was  error.  Puett  et  al.  v. 
Beard,  86  Ind.  104;  Craig  v.  Frazler,  127 
Ind.  286,  26  N.  B.  842.  The  particular  time 
in  the  progress  of  the  trial  at  which  such 
instructions  were  tendered  should  be  made 
to  appear  as  a  fact,  so  that  this  court  may 
be  able  to  say  whether  or  not  they  were 
presented  within  the  time  prescribed  by  law. 
Orton  V.  Tilden,  110  Ind.  181,  139,  10  N.  E. 
936.  In  this  case  we  shall  only  express  our 
disapproval  of  the  use  of  the  legal  con- 
clusion in  lieu  of  the  facts,  and,  in  view  of 
the  conclusion  reached,  are  not  required  to 
hold  that  the  bill  Is  Insufficient  in  this  re- 
gard. 

The  court,  in  a  series  of  41  Instructions, 
informed  the  Jury  fully  upon  every  phase  of 
the  law  apparently  applicable  to  the  case. 
In  these  instructions  the  court  defined  the 
degree  of  mental  capacity  requisite  to  the 
making  of  a  valid  will  in  terms  approved  by 
this  court  in  a  number  of  decided  cases. 
Appellants  Insist  that  instructions  tendered, 
to  the  effefct  that  at  the  time  of  executing  the 
will  and'  contract  in  question  the  decedent 
was  required  to  possess  such  a  degree  of 
mental  capacity  as  enabled  her  to  under- 
stand and  act  with  discretion  in  the  ordinary 
affairs  of  life,  should  have  been  given.  We 
Iiave  already  stated  that  this  suit  is  to  re- 
sist the  probate  of  a  will,  and  does  not  in- 
volve any  question  to  which  such  instructions 
would  be  applicable.  The  instructions  given 
on   its  own  motion  by  the  court  correctly 


stated  the  law  by  which  the  Jury,  under  the 
issues,  should  be  governed  in  determining 
the  mental  condition  of  the  decedent  at  the 
time  of  executing  the  writings  assailed.  We 
cannot  within  reasonable  limits  discuss  each 
of  the  instructions  tendered,  but  must  be 
content  with  the  general  statement  that  the 
subject-matter  of  the  greater  number  of  them 
was  fully  covered  by  the  instructions  of  the 
Qourt,  while  others  do  not  appear  to  be  ap- 
plicable to  the  issues,  and  others  are  palpably 
Incorrect  statements  of  the  law.  No  error 
was  committed  in  the  refusal  of  the  court 
to  give  these  Instructions. 

Appellees  were  permitted,  over  appellants' 
objection,  to  ask  a  witness  the  following 
question:  "Did  you,  during  the  time  you 
were  there,  and  while  the  contract  and  will 
were  being  executed,  notice  any  signs  of  un- 
due Influence?"  The  form  of  this  question 
la  not  to  be  commended,  as  the  Information 
sought  might  to  8<»ue  degree  Involve  an 
opinion  of  the  witness.  The  witness  was 
not  asked  whether  or  not  there  was  any  un- 
due influence  used,  but  merely  what.  If  any, 
signs  of  undue  influence  he  saw  or  noticed. 
Appellants  by  cross-examination  could  ex- 
hibit the  facts  more  fully,  and  demonstrate 
whether  his  answer  was  in  any  respect  based 
upon  an  opinion.  It  is  apparent  that  no 
harmful  error  was  committed,  if  the  ruling 
of  the  court  In  permitting  this  question  to 
be  answered  was  In  any  sense  erroneous. 
Taylor  v.  Pegram,  151  111.  106,  37  N.  B.  837; 
Boyle  V.  State,  106  Ind.  469,  6  N.  E.  208, 
55  Am.  Bep.  218;  Barker  v.  Comlns,  110 
Mass.  477;  Nash  v.  Hunt  116  Mass.  237. 

It  Is  charged  in  appellants'  motion  for  a 
new  trial,  and  the  chai^  is  supported  by 
affidavits,  that  one  of  the  Jurors  expressed 
his  opinion  upon  the  merits  of  the  case  to 
an  outside  party  before  the  introduction  of 
evidence  had  been  concluded.  This  Juror's 
affidavit  was  filed  in  opposition  to  the  ac- 
cusation,- in  which  he  explained  the  con- 
versation mentioned  and  denied  having  re- 
vealed his  opinion  of  the  case  In  advance  of 
the  return  of  the  verdict  In  the  case  of 
Harrison  v.  Price,  22  Ind.  166,  a  similar  oc- 
currence was  alleged  as  a  cause  for  a  new 
trial,  and  this  court  said:  "We  do  not  think 
any  cause  is  here  shown  which  would 
Justify  a  court  of  error  In  reversing  the 
Judgment  of  the  court  which  heard  the  evi- 
dence and  was  satisfied  with  the  verdict" 
The  general  rule  Is  that  misconduct  of  a 
Juror  must  be  gross  and  clearly  appear  to 
have  injured  the  complaining  party,  to  Justi- 
fy the  granting  of  a  new  trial.  Carnahan 
et  al.  V.  Schwab  et  al.,  127  Ind.  507,  26  N. 
E.  67;  Long  et  al.  v.  State,  96  Ind.  481; 
Carter  v.  Ford  Plate  Glass  Co.,  85  Ind.  180; 
DeHart  v.  Etnire,  121  Ind.  242,  23  N.  B.  77; 
Flatter  v.  McDermltt,  25  Ind.  826.  It  is  al- 
so well  settled  that  where  a  motion  for  a  new 
trial  Is  based  upon  the  alleged  misconduct 
of  a  Juror,  and  the  trial  court  hears  evi- 
dence, either  orally  or  to  af|^Tita,  touching 


582 


75  NOBTHBASTEBN  BBPOBTBB. 


a>d. 


such  mlBcondnct,  Its  conclBslon  upon  oon- 
nictlng  statements  will  not  be  disturbed  by 
this  court  upon  the  weight  of  such  evldenue. 
Hinshaw  t.  State,  147  Ind.  834.  379.  47  N. 
E.  157;  LonlBTlIle,  etc..  By.  Oo.  t.  Hendricks, 
t28  Ind.  462,  28  N.  B.  58;  Keyes  v.  State, 
122  Ind.  527,  28  N.  E.  1097;  Epps  t.  State, 
102  Ind.  538,  566,  1  N.  E.  491;  Long  t.  State, 
96  Ind.  481;  Weaver  t.  State,  83  Ind.  289; 
HoUoway  t.  State,  63  Ind.  654.  It  does  not 
appear  In  any  way  that  the  alleged  mis- 
conduct of  this  Juror  affected  the  result  of 
the  case  or  harmed  appellants,  and,  upon  the 
afSdarlt  of  the  Juror  denying  the  fact  and 
declaring  that  he  fairly  tried  the  cause  and 
rendered  his  verdict  entirely  upon  the  law 
and  the  evidence^  w«  cannot  disturb  the  de- 
cision of  the  trial  court  In  denying  appel- 
lants a  new  trial  upon  the  ground  of  mis- 
conduct of  a  Juror. 

No  reversible  error  appearing  from  the 
record,  the  Judgment  Is  affirmed. 

aet  Ind.  88) 

WARNEB  V.  MARSHALL  et  al.    (No.  20,433.)^ 
(Supreme  Court  of  Indiana.    Oct  6,  1905.) 

1.  TWAL— Questions  of  Fact. 

The  question  of  the  application  of  a  de- 
scription of  land  to  its  subject-matter  is  one  of 
fact 

2.  Appbai.  — Bnx  OF  Ezokftiors  —  SioHiiro 
AND  Fn.ino. 

When  a  party  entitled  to  a  bill  of  ezcei>- 
tlons  tenders  a  proper  bill  within  the  time  al- 
lowed by  the  court,  the  duty  of  signing  and 
filing  the  same  rests  with  the  judge,  and  the 
partT  is  entitled  to  the  benefit  of  his  exceptions 
in  the  Appellate  Court,  although  the  bill  was 
not  filed  within  the  time  allowed. 

8.   CONTBACTS— VALIDITT, 

A  valid  contract  may  be  entered  into  by 
correspondence,  and,  if  an  offer  be  made  by 
letter,  it  Is  presumed  that  the  writer's  intention 
to  contract  continues  until  the  time  when  the 
contract  may  be  closed  by  an  acceptance. 

[Ed.  Note. — For  cases  in  point  see  voL  11, 
Cent  Dig.  Contracts,  {{  119,  120.] 

4.  Same— Pboposai,  by  Letteb. 

A  proposal  made  by  letter,  when  assented 
to  by  the  recipient  becomes  a  promise,  and,  if 
accepted  and  acted  on  and  of  such  character 
that  snch  action  is  warranted,  constitutes  a  con- 
tract which  is  binding  on  the  person  at  whose 
instance  it  was  made. 

[E<d.  Note. — For  cases  in  point  see  vol.  11, 
Cent  Dig.  Contracts,  gg  75,  119,  120.] 

6.  BVIDKNCB— PABOI/— C0MBIBT7Cn0II  OT  CON- 
TSACT. 

It  is  always  competent  except  to  the  ex- 
tent that  the  statute  of  frauds  enters  into  the 
{luestion,  to  apply  words  of  general  description 
n  a  contract  to  the  subject-matter  by  evidence 
of  the  situation  and  circumstances  of  the  par- 
ties. 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  gg  211&-2119.] 

6.  Sams— INTBRT  or  Pabties. 

The  language  of  a  written  contract  can- 
not be  explained,  or  its  construction  affected,  by 
evidence  of  the  secret  intention  of  one  of  the 
parties,  differing  from  that  fairly  expressed  by 
the  language  used  and  by  his  acts  and  declara- 
tions at  the  time. 

[Ed.  Note. — For  cases  in  point,  see  voL  11, 
Cent.  Dig.  Contracts,  f  730;  voL  20,  Cent  Dig. 
Evidence,  gg  2129-2181.] 

'  Rehearing  denied. 


7.  VSNDOB  AHD  PUBOHASSB— OOKTBAOT— COH- 

BTBncnoii. 
A  widow  who  had  been  twice  married, 
owned,  among  other  property,  an  nnsulMlivided 
portion  of  an  oatlot  which  had  been  acquired 
by  her  first  husband,  and  on  which  she  had 
built  the  house  in  which  she  resided  and  time 
other  houses.  When  quite  old,  and  without  chil- 
dren or  near  relatives  living,  she  visited  a  niece 
of  her  first  husband,  and  after  her  return  wrote, 
urging  the  niece,  when  the  latter's  mother  no 
longer  needed  her  care,  to  come  and  liva  with 
her,  stating  in  the  first  letter :  "I  wish  yon  to 
remember  what  I  told  you  last  summer,  that  ths 
three  lots  in  this  half  block  that  your  und* 
traded  for  are  to  be  yours  if  you  survive  me,  and 
I  will  deed  them  to  you  if  you  will  come  and  live 
here  and  care  for  me  and  help  me  while  I  shall 
need  your  care  and  comfort  It  includes  this 
nice  house,  •  •  *  and  with  the  rest  of  this 
piece  of  property  will  make  a  rich  provision  for 
you,  so  yon  will  not  need  to  teach.  •  •  «•• 
A  correspondence  followed,  which  resulted  fai 
the  acceptance  of  the  proposal  bv  the  niece,  and 
after  the  death  of  her  mother  sne  came  to  live 
with  the  aunt  and  cared  for  her  until  her 
death  some  8%  years  later.  There  was  noth- 
ing in  the  correspondence  wliich  indicated  any 
cliange  of  Intention  on  the  part  of  the  aunt 
in  respect  to  the  property  which  she  proposed 
to  leave  to  the  niece;  but  during  the  time  slie 
made  a  will,  by  which  she  devised  the  niece 
only  the  house  in  which  she  lived  and  a  part  of 
the  block  on  which  it  stood,  which  (act  was  not 
known  to  the  niece  at  the  tune.  She  afterwards 
changed  her  will,  leaving  the  niece  other  proih 
erty  entirely.  Held,  tliat  the  correspondence 
constituted  a  contract  which  must  be  construed 
to  cover  the  entire  piece  of  property  acquired 
by  decedent's  first  husband,  and  that  the  nieces 
having  fully  performed  the  contract  on  her  patt^ 
was  entitled  to  a  specific  performance  as  against 
the  devisees  of  the  decedent 

8.  Specitio  Pebtobilancs  —  Deboxifttoii  Of 
Pbopbbtt. 

A  contract  with  respect  to  real  estate  may 
be  specifically  enforced  in  equity,  where  it  H 
sufiiciently  definite  in  its  description  to  enable 
the  court  to  determine  with  certainty,  with  the 
aid  of  such  extrinsic  evidence  as  Is  admissible 
under  the  rules  of  law,  what  property  was  In- 
tended by  the  parties  to  be  covered  thereby. 

9.  Saicb— Pebfobmancx  bt  Covplairant. 

Specific  enforcement  <^  a  contract  to  con- 
vey or  devise  property  to  complainant  in  con- 
sideration of  her  agreement  to  care  for  the 
promisor  during  the  remainder  of  her  life,  will 
not  be  denied,  where  complainant  has  fully  per- 
formed on  her  part  Ijecanse  the  service  actually 
rendered  may  not  have  been  worth  the  value 
of  the  property ;  but  the  adequacy  of  the  con- 
sideration is  to  be  measured  rather  by  ths 
breadth  of  complainant's  undertaking. 

Appeal  from  Circuit  Court,  Vigo  Oonnty: 
Jere  West,  Special  Judge. 

Action  by  Sara  O.  Warner  against  Buena 
v.  Marshall  and  others.  From  the  decree, 
plaintiff  appeals.  Transferred  from  Appel- 
late Court,  under  section  1337u,  Bums'  Ann. 
St  1901.  Beversed,  and  decree  entered  for 
plaintiff. 

B.  B.  Stlmson  and  A.  O.  Harris,  tot  ap- 
pellant   Lamb  &  Beasley,  for  appellees. 

OILLBTT,  3.  Action  by  appellant  to  en- 
force specific  performance  of  an  alleged  con- 
tract for  the  conveyance  of  real  estate  and 
to  quiet  title.  The  property  involved  con- 
sistfi  of  the  south  three-fourths  of  the  east 
half  of  outlot  16  of  the  towp  {aam.d.tMy,«t 


IndO 


WARNSB  T.  MARSHALL. 


683 


Terre  Haate.  The  land  has  a  frontage  on 
Fifth  street,  extending  north  from  Eagle 
street,  a  distance  of  225  feet  and  9  inches.  The 
court  below  made  a  special  finding,  and  stated 
a  conclusion  of  law  in  appellant's  favor  as  to 
the  south  66  feet  of  said  property.  As  to  the 
balance  of  said  property,  the  court's  con- 
clusion was  adverse  to  her.  The  question  is 
before  ns  as  to  the  correctness  of  the  latter 
conclusion,  and  we  are  also  called  on  to  deter- 
mine whether,  under. the  evidence,  appellant 
was  entitled  to  such  findings  as  would  have 
required  the  stating  of  a  conclusion  of  law 
in  her  favor  as  to  the  entire  property. 

It  is  Insisted  by  appellees'  counsel  that  the 
question  of  the  application  of  a  description  of 
land  to  its  subject-matter  is  one  of  fact,  and 
that  the  findings  do  not  show  that  appellant 
was  entitled  to  any  more  of  the  real  estate 
than  was  awarded  to  her.  Counsel  for  ap- 
pellees are  correct  in  their  first  proposition 
(1  Jones,  Real  Property,  ;  330;  Stelgleder  v. 
Marshall,  159  Fa.  T7,  28  AU.  240),  and,  as  it 
does  not  appear  that  the  findings  contain  the 
entire  negotiation  and  correspondence  rela- 
tive to  said  real  estate,  we  bold  that  appellant 
Is  not  entitled  to  complain  of  a  conclusion  of 
law  in  appellees'  favor  as  to  the  remainder  of 
the  property. 

Before  passing  to  the  question  of  the  evi- 
dence, we  are  required  to  consider  the  con- 
tention of  appellees'  counsel  that  the  evidence 
is  not  in  the  record.  This  contention  Is  based 
on  the  fact  that  it  appears  that  the  general 
bill  of  exceptions  was  filed  three  days  after 
It  was  signed,  and  that  the  date  of  the  filing 
was  not  within  the  time  allowed  by  the  court 
Under  the  present  practice  it  is  not  only  the 
duty  of  the  court  oi^  judge  to  sign  the  bill,, 
but  to  "cause  it  to  be  filed."  It  was  held  In 
La  Rose  v.  Logansport  Nat  Bank,  102  Ind. 
332,  1  N.  E.  805,  upon  a  state  of  facts  in 
regard  to  a  bill  substantially  similar  to  that 
which  is  here  involved,  that  the  evidence  was 
not  In  the  record ;  but  this  holding  was  con- 
denmed  in  Robinson  v.  Anderson,  106  Ind. 
152,  6  N.  B.  12,  as  Involving  tod  narrow  a 
construction  of  the  statute.  Mitchell,  J., 
speaking  for  the  court  said:  "Where  a  party 
objecting  has  presented  bis  bill  of  exceptions 
in  proper  form  within  the  time  allowed,  he 
has  complied  with  the  letter  and  the  spirit  of 
the  statute,  and  is  entitled  to  the  benefit  of 
his  exceptions."  It  was  said  by  this  court 
in  yincennes  Water  Supply  Co.  v.  White,  124 
Ind.  376,  24  N.  B.  747 :  "When  a  party  en- 
titled to  a  bin  of  exceptions  tenders  the 
proper  bill  within  the  time  allowed  by  the 
court,  he  has  done  his  whole  duty,  and  the 
duty  of  signing  and  filing  same  remains  withi 
the  judge."  See,  also.  Creamer  v.  Slrp,  91 
Ind.  866;  Hamm  v.  Romine,  98  Ind.  77;  Mc- 
Coy V.  Able,  131  Ind.  417,  30  N.  E.  528,  31  N. 
B.  453;  Smith  v.  State,  143  Ind.  685,  42  N. 
E.  913 ;  Robinson  v.  State,  152  Ind.  304,  53  N. 
S.  223.  We  hold  that  the  evidence  is  be- 
tare  us. 

The  facts  as  they  appeared  upon  the  trial 


are  as  follows:  In  1849,  Cephas  S.  Holden 
traded  for  the  real  estate  In  controversy  by 
the  description  first  above  given.  He  died 
Intestate  some  three  years  later,  the  owner 
of  said  property,  leaving  his  widow,  Mary  F. 
Holden,  and  their  four  children  surviving 
him.  The  children  died  in  youth,  and  said 
Mary  F.  Holden  acquired  their  Interests  by 
inheritance.  She  afterwards  married  one 
Langford;  the  relation  continuing  until  his 
death,  which  occurred  In  1896.  Mrs.  Lang- 
ford  improved  said  property  by  building  four 
houses  iQ)on  It,  and  during  her  later  years' 
she  had  a  considerable  estate  aside  from 
that  She  died  in  1901.  For  some  years 
preceding  her  decease  she  resided  In  the  south 
house  on  said  property,  and  she  had  for  a 
housekeeper  an  aged  and  infirm  woman,  one 
Mrs.  Ludlow.  In  her  later  years  Mrs.  Lang- 
ford  was  without  near  relatives.  She  was 
laboring  under  the  burden  of  age,  and  had  a 
number  of  ailments.  During  the  year  after 
her  husband's  death  she  was  very  lonely  and 
sorrowful.  In  the  summer  of  1896  she 
visited  appellant,  a  niece  of  Cephas  S.  Hol- 
den, who  lived  In  Colorado  and  supported 
herself  and  Invalid  mother  by  teaching  and 
painting.  During  the  spring  and  summer  of 
1897  there  ensued  the  following  correspond- 
ence between  them: 

"Terre  Haute,  March  15th,  1897. 
"Dear  Sarah :  I  am  glad  to  hear  that  yon 
and  your  mother  are  both  well.  I  expected 
every  mall  that  come  that  the  sad  news 
would  also  come  too,  but  the  Great  Father 
did  not  so  design  It  Oh!  Sarah,  I  do  not 
want  to  disappoint  you,  but  am  rather  fear- 
ful of  the  journey,  and  also  of  Its  being  with- 
out a  physician  there,  and  we  coming  In  there 
so  entirely  new  to  us  that  It  will  not  be  safe 
for  us  now  at  Georgetown.  I  was  obliged  to 
have  a  doctor  twice  as  my  heart  was  so 
affected.  I  was  fearful  that  I  could  not  do 
without  one  at  Grand  Lake,  would  so  much 
like  to  be  with  you  and  your  mother  at  Grand 
Lake,  at  least  a  large  part  of  the  time,  if  not 
all.  *  •  •  You  cannot  miss  your  husband 
who  lived  with  you  so  short  a  time  compared 
with  mine,  who  lived  with  me  some  38  years, 
nearly  a  lifetime,  but  who  I  must  learn  to 
live  without  now.  Well,  let  me  change  the 
subject  The  Young  Men's  Christian  En- 
deavor Society  of  this  part  of  the  world  are 
intending  to  get  up  an  excursion  to  San 
Francisco  for  about  $50  the  round  trip,  with 
the  privilege  of  a  three  months'  stay  there^ 
In  July,  If  I  am  not  mistaken,  and  I  have 
some  two  or  three  families  there  that  are 
writing  me  to  come  there  and  visit  them. 
Now  I  have  always  wanted  to  see  California 
and  so  many  claim  for  it  healthfulness  equal 
to  Colorado.  •  •  •  I  would  so  much  like 
to  have  you  go  on  from  Colorado  with  me.  If 
I  decide  really  to  take  the  long  trip.  Well, 
If  I  was  sure  California  would  benefit  me  as 
much  as  Colorado  did  last  fall  I  would  not 
hesitate  a  moment  Sarah,  I  wish  you  to  re- 
member what  I  told  you  last  summer,  that 
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the  three  lots  In  thia  half  Mode  that  your 
uncle  traded  for  are  to  be  jronrs  if  you 
BuryiTe  me,  and  I  will  deed  them  to  you  if 
yon  will  come  and  live  here,  and  care  for  me 
and  help  me  while  I  shall  need  your  care  and 
comfort  It  inclndea  this  nice  bouse  that  I 
want  yon  to  take  good  care  of,  but  I  think 
yon  deserve  it  more  than  any  one  else  living, 
and,  with  the  rest  of  this  piece  of  property, 
will  make  a  rich  provision  for  you,  so  you 
will  not  need  to  teach.  I  shall  not  expect 
yon  to  come  while  your  mother  needs  your 
care  and  support,  but  I  wish  some  of  her  other 
five  children  would  offer  her  a  home,  so  you 
might  come  soon ;  for  T  need  you  and  I  am  so 
lonely  and  weak,  and  Mrs.  L.  Is  feeble  too. 
•  •  •  Now  will  close  with  love  and  best 
wishes,  and  remain,  as  ever,  yonrs  truly,  from 
your  aunt,  Mary  F.  Langford." 

"Grand  Lake,  Col.,  March  80th,  1897. 
"My  Dear  Kind  Aunt :  Tour  welcome  let- 
ter was  received  last  week.  I  was  glad  to  hear 
from  you,  but  a  little  sorry  that  you  might 
give  up  spending  the  summer  and  longer  with 
me  here.  Tet  I  cannot  blame  you  for  not 
liking  the  Idea  of  being  so  far  from  good, 
well-educated,  practical  physicians.  »  •  • 
I  have  been  thinking  of  that  good  society's 
trip  to  Oallfornia  next  summer  from  your 
place,  and,  as  you  wish,  would  be  glad  to 
Join  you  and  go,  too,  from  Denver,  especially 
If  you  feel  that  1  could  be  of  real  service  to 
you.  I  for  years  have  wished  to  see  that 
beautiful  state,  and  Intended  to  go  the  first 
opportunity  I  bad  to  do  so.  I  also  would  be 
glad  to  meet  yon,  and  make  the  acquaintance 
of  the  good  people  of  Terre  Haute  that  I 
tmst  would  compose  the  company,  such  as  are 
your  true  friends.  At  least,  since  you  again 
revealed  to  me  the  fact  that  I  might  some 
day  have  the  old  home  property  that  yon 
have  improved,  and  the  nice  bouse  in  Tetre, 
Haute,  I  often  find  myself  thinking  of  that 
place  with  a  growing  love;  the  beautlfnl  spot 
where  you  have  dwelt  so  many  years,  and 
your  dear  loved  lost  ones  blossomed  for 
a  time,  then  left  earthly  for  eternal  Joys. 
Such  dear  associations  make  the  place  dear 
and  sacred  to  me,  and.  Indeed,  it  will  ever  be. 
If  I  live  to  possess  It,  and  I  hope  and  pray 
that  I  may  ever  regard  yon  with  the  truest 
and  deepest  gratitude,  and.  If  ever  nearer 
duties  do  not  claim  me,  go  to  you  and  do  for 
you  everything  in  my  power  to  truly  bless  you 
and  try  to  carry  out  your  wishes  while  you 
live,  and,  should  I  remain  on  earth  longer 
than  you,  to  carry  out  the  same  so  far  as  yon 
express  them  through  my  life.  I  feel  that 
guarding  and  nurturing  tile  buildings,  trees, 
plants,  etc.,  that  you  have  reared  and  tended 
would  be  a  double  duty  to  me  and  you,  and  not 
forgetting  the  one  who  so  kindly  regarded  me 
in  the  giving,  and  to  also  visit,  with  flowers, 
the  tomb  of  the  dear  loved  ones  whose  bodies 
are  there  consigned  to  Mother  Earth.  Aunt, 
there  is  not  a  day  or  a  half  a  day  that  I  do 
not  think  of  Eugene  as  my  kind  brother-like 
cousin  of  my  early  childhood,  and  of  your 


Sarah  as  the  sweetest  of  my  girl  cousins. 
Her  ways  were  so  noble  and  gentle.  All  the 
Joys  and  blessings  she  would  have  had  I 
shall  r^ard  as  precious  to  me,  I  promise  yon. 
•    •    •    Lovingly   yours.    Sarah." 

"Terre  Haute,  June  23d,  "97. 

"Dear  Niece:  Your  letter  containing  the 
sad  news  is  at  hand,  and  contents  noted. 
While  she  that  has  departed  has  lived  her 
full  time  out,  but  we  cannot  retrain  from 
shedding  the  briny  tear,  as  we  feel  that  she 
can  never  return  to  us,  though  the  time  will 
come  ere  long  that  we  may  go  to  her.  The 
thought  of  death  to  me  Is  always  sad,  though 
I  was  not  taken  by  surprise  when  the  sad 
news  reached  me,  for  I  was  expecting  it 
Mrs.  Ludlow  has  not  been  in  good  health  for 
some  months,  and  is  looking  badly,  worse 
than  I  ever  saw  her.  Her  teeth  have  been 
ulcerating  for  a  long  time,  but  she  had  one 
extracted  yesterday,  and  it  seemed  to  have 
given  ber  a  little  relief.  We  are  boarding, 
and  have  been  since  we  got  home,  as  she  did 
not  seem  well  enough  to  do  our  little  house- 
work. •  •  •  Now,  when  you  get  all  your 
arrangements  made,  I  shall  expect  yon  to 
come  here  to  make  your  home.  I  should  be 
only  too  glad  could  I  see  my  way  clear  to 
come  to  Denver  this  summer  again.  I  had 
intended  to,  but  all  seems  against  it  The 
city  are  now  putting  me  to  the  cost  of  be- 
tween f2,000  or  $S,000,  and  I  consider  it  as 
good  as  thrown  away,  for  the  bouses  will 
neither  rent  nor  sell  for  more  when  done, 
and  then  I  do  not  get  the  kind  of  paving  we 
want  either.  And  so  much  unnecessary  ex- 
pense. We  did  not  have  any  need  of  asphalt 
paving,  as  onr  streets  are  so  sandy  they  are 
never  muddy  much.  • "  ♦  •  Do  yon  still 
intend  to  attend  the  Normal  School?  Sever- 
al of  the  students  went  home  sick.  It  seems 
that  I  can't  find  much  to  say  this  time 
Yonrs  with  love  and  sympathy.  Lovingly 
yours,  M.  P.  Langford." 

"Terre  Haute,  July  4th,  1897. 

"Dear  Sarah :  I  have  written  to  yon  once 
since  the  death  of  yonr  dear  mother.  Did 
it  reach  yon?  •  •  •  Do  yon  think  yon 
can  sell  your  houses  there,  or  what  will  yon 
do  with  them?  And  are  you  a  good  mathe- 
matician, and  if  so,  why  do  yon  think  It  nec- 
essary for  you  to  attend  the  Normal  School 
now?  ♦  •  •  And  when  do  yon  think  yon 
will  be  ready  to  come,  or  will  yon  wait  until 
the  hottest  weather  is  over?  And  how  are 
you  off  financially?  •  •  •  Well,  Mrs. 
Ludlow  is  not  very  well,  and  has  not  been  tot 
a  considerable  length  of  time.  And  as  for 
myself,  though  not  well,  am  considerably 
better  than  I  was  last  spring,  so  most  close 
with  love  and  sympathy.  Mary  F.  Langford." 
"Terre  Haute,  Angust  Ist  W. 

"My  Dear  Niece:  I  sit  down  this  hot 
morning  to  write  you  a  short  letter.  •  •  • 
Ob!  how  I  wish  I  was  in  Denver  now,  but 
there  Is  no  hope,  scarcely  any  change,  when 
I  am  compelled  to  throw  away  about  $3,000 
to  satisfy  the  greed  and  ignorance  of  the  men 
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that  our  city  claims  as  Intelligent  roters, 
and  the  ones  they  pnt  In  power.  ♦  •  •  I 
have  had  my  house  here  painted  since  I  came 
home,  and  so  may  say  it  looks  better  now 
than  It  ever  did  before.  Ton  know  It  Is  to 
be  yours  If  you  snrvlTe  me,  and  the  lots, 
which  is  property  worth  at  least  $10,000; 
but  as  your  mother  Is  now  dead,  I  shall  ex- 
pect you  to  come  and  compensate  me  by  stay- 
ing while  I  need  you.  Mrs.  Ludlow  Is  not  in 
very  good  health.  I  do  not  wish  you  to  in> 
form  your  sisters  or  brothers  or  any  one  of 
our  understanding  In  this  at  present.  Times 
are  so  hard,  have  never  had  so  many  vacant 
bouses,  and  so  long  vacant  as  now,  in  my 
life  before.  Rents  are  away  down  too,  and 
if  people  are  dishonest  they  will  not  pay  their 
rent ;  then  low  rents  or  none  at  all  and  lost 
time,  and  having  so  much  destruction  of  it 
when  m  use  constantly,  coat  to  repair  makes 
me  sad  to  think  of  It,  and  then  the  percent- 
age for  collecting  to  add  to  it  If  I  could 
only  attend  to  that  myself  I  could  save  that 
much,  but  I  cannot  do  it  Too  say  you  wish 
to  remain  there  until  the  heated  season  1b 
oyer.  I  would  not  wish  you  here  now,  as  I 
should  fear  you  would  be  sick,  as  your  whole 
life  has  about  been  spent  In  cooler  climates, 
but  when  it  is  safe  to  make  the  change. 
•  •  •  Lovingly  yours,  by  your  auntie, 
Mary  F.  Langford." 

"Grand  Lake,  Aug.  15th,  1897. 

"My  Dear  Aunt  Mary:  Yours  of  August 
Ist  was  duly  received,  and  has  been  neglect- 
ed longer  than  I  Intended.  I  have  not  time 
to  make  a  long  reply  now,  as  I  am  busy  as 
ever  or  more  so ;  but  I  presume  you  are  look- 
ing for  a  message.  I  thank  yon  for  your 
kind  assurance  or  promise  to  me  for  a  future 
reward,  and  I  subscribe  to  the  term&  I  shall 
try  to  deserve  it  all.  and  will  come  as  soon 
as  I  can  get  necessary  business  attended  to 
here.  I  presume  yon  will  let  me  collect  some 
to  pay  my  current  expenses  as  you  mentioned 
last  year,  and  to  take  up  a  little  normal 
work  when  you  can  well  spare  me;  but  I 
will  not  neglect  you  to  do  so,  but  I  certainly 
would  appreciate  the  opportunities  that  Edna 
gave  up,  If  I  had  them.  I  will  try  to  comply 
with  your  wishes,  so  far  as  you  have  ex- 
pressed them  about  the  matter.  I  do  feel 
sorry  for  you.  This  is  the  place  to  summer 
and  escape  the  Intense  heat  you  endure,  and 
I  hope  you  will  be  able  to  come  to  the 
'Bockles'  hereafter  to  summer,  and  not  taxed 
as  yon  have  been  of  late.  Tours  lovingly, 
S.  G.  Warner. 

"P.  S.  I  have  some  painting  of  pictures 
to  do— much  of  it  that  I  might  do  now  dur- 
ing tourist  season— but  I  will  only  try  to  fill 
what  orders  that  I  have  already  promised, 
but  I  dearly  love  the  work.  Hoping  that 
you  are  better  than  yon  were  and  kindly 
cared  for  by  a  loving  Father.  Sincerely, 
Sara." 

Outlet  16,  as  laid  out  had  no  Interior  lot 
lines,  and  It  was  never  platted,  but  In  an  atlas 
published  in  1874,  which  is  shown  to  have 


been  in  the  home  of  Mrs.  Langford,  there  is 
a  plat  of  said  city,  wherein  the  east  half  of 
said  block  appears  to  be  divided  by  lines 
running  east  and  west  into  four  lots  of  equal 
size.  This  fact  was  known  to  her  at  least  as 
tar  back  as  1887.  It  will  be  observed  that 
In  her  letter  first  above  set  out  she  refers  to 
the  property  in  controversy  as  consisting  of 
three  lots.  The  fourth  or  north  lot  In  the 
block  she  acquired  from  a  third  person  and 
caused  It  to  be  separately  inclosed.  From 
Eagle  street  north  to  said  last-mentioned  lot 
there  was  no  fence  or  other  physical  indicia 
of  division  as  between  the  houses.  Many 
years  before  the  Holden  residence  bad  stood 
in  the  center,  north  and  south,  of  the  real 
estate  which  is  here  involved,  and  It  after- 
wards was  the  habit  of  Mrs.  Langford  to  re- 
fer to  said  real  estate  as  the  Holden  home 
property.  There  Is  no  evidence  as  to  the 
value  of  said  real  estate  in  1807,  but  witness- 
es called  by  appellees  testified  that  It  was 
worth  (presumably  at  the  time  of  the  trial) 
from  $21,660  to  $22,060;  said  south  house 
and  66  feet  of  ground  being  valued  by  said 
witnesses  at  from  $7,460  to  $7,000.  August 
3,  1S07,  Mrs.  Langford  made  a  will  devising 
to  appellant  said  66  feet  of  land,  and  no  more. 
As  soon  as  she  could  arrange  her  affairs  In 
the  West,  and  but  a  short  time  after  the  ex- 
change of  said  letters,  appellant  came  to 
Terre  Haute,  and  took  up  her  residence  with 
Mrs.  Langford,  and  they  continued  to  live  to- 
gether until  the  death  of  the  latter.  It  ap- 
pears from  the  evidence  that  Mrs.  Langford 
had  the  house  where  she  lived  painted  in  the 
spring  or  early  summer  of  1897.  She  did 
not  have  any  other  house  painted  between 
the  time  she  returned  from  the  West  and  the 
fall  of  1897.  There  is  a  great  deal  of  testi- 
mony in  the  record  as  to  the  declarations 
made  by  Mrs.  Langford  during  the  years  from 
1897  to  1900  of  her  purpose  to  deed  the  Hol- 
den home  property  to  appellant  or  to  "make 
her  heir  to  it"  In  return  for  her  services. 
To  one  witness  she  explained  in  1898  that  the 
real  ^rtate  she  intended  to  deed  to  appellant 
was  property  "Mr.  Holden  bought  for  a  home. 
It  consisted  of  three  lots  and  four  houses." 
Mary  M.  Patterson,  an  aged  witness,  who 
visited  Mrs.  Langford  In  1897,  testified  that 
at  that  time  said  decedent  told  her  that  ap- 
pellant "was  going  to  stay  with  her  as  long 
as  she  lived,"  and  that  she  (Mrs.  Langford) 
intended  to  make  appellant  "heir  to  the  Hol- 
den part  of  the  estate."  Another  witness, 
Mrs.  Boudinot  a  woman  87  years  old,  testi- 
fied that  in  the  fall  of  1897,  shortly  before 
appellant  came  to  Terre  Haute,  she  said  to 
Mrs.  Langford  that  she  ought  to  have  a 
nurse,  "and,"  quoting  the  words  of  the  wit- 
ness, "she  said:  'I  am  going  to.  I  have 
sent  for  my  niece,  and  she  is  coming.  I  have 
wanted  her  to  come  for  a  good  while,  but  she 
had  a  mother  and  couldn't  leave;  but  her 
mother's  dead,  and  she's  coming  to  live  with 
me  as  long  as  I  live.'  And  she  says :  'I  In- 
tend to  repay  her  for  her  kindness ;  ■that'Bbe> 
Jigilized  by  VjOOvTC 


586 


76  NORTHBASTEBN  RBPOBTEB. 


and. 


shall  have  the  Holden  property.'  That  wa« 
her  words."  In  August,  1899,  Mrs.  Lang- 
ford  executed  a  second  will,  revoking  the  will 
of  August  8,  1897,  and  devising  appellant  a 
house  and  lot  which  was  not  a  part  of  the 
Holden  homestead.  She  omitted,  by  will 
or  otherwise,  to  fulfill,  in  whole  or  In  part, 
the  promise  in  her  letter  of  August  1,  1897. 
There  is  much  evidence  showing  the  faithful 
service  which  appellant  rendered  Mrs.  Lang- 
ford  during  the  remaining  years  of  the  lat- 
ter's"  life.  For  a  time  appellant  attended 
school  each  day,  as  they  had  planned;  but 
at  the  beginning  of  the  third  school  year  she 
gave  up  that  work,  at  Mrs.  Langford's  re- 
quest. The  latter  often  referred  to  appellant 
as  having  been  a  daughter  to  her,  and  said 
that  she  did  not  know  how  she  could  get 
along  without  her.  It  Is  true  there  Is  testi- 
mony of  her  having  made  complaints  to 
others  concerning  appellant;  but  these  com- 
plaints, so  far  as  sifted  down,  appear  to  have 
been  those  of  a  querulous  invalid.  Appel- 
lees' evidence  shows  that  Mrs.  Langford  waa 
very  exacting,  and  that  one  of  her  complaints 
was  that  appellant  was  deceitful,  since  she 
had  failed  to  resent  words  spoken  to  her  by 
Mra.  Langford  for  the  purpose  of  making  her 
ang;ry.  Particularly  upon  the  question  of 
faithful  service  upon  the  part  of  appellant, 
but  partially  as  evidence  of  Mrs.  Langford's 
purpose  in  the  correspondence  above  set  out, 
attention  may  be  called  to  a  letter  written 
by  her  September  24,  1899,  to  Mary  M.  Col- 
lins, in  which  are  found  these  words :  "Sa- 
rah does  not  attend  the  Normal  this  fall,  for 
I  have  told  her  she  will  never  heed  to  teach, 
as  I  promised  her  property  that  will  bring 
her  more  than  her  teaching  if  she  stays  with 
me  while  I  live.  It  Is  property  that  came 
to  me  by  her  uncle.  As  she  has  shown  me 
more  love  and  attention  than  any  of  the 
Holdens  now  living,  I  feel  she  desorvee  It" 
The  finding  of  the  court  below  on  the  sub- 
ject of  performance  is :  "That  the  plaintiff's 
mother  died  in  June,  1897,  and  the  plalntUI, 
as  soon  thereafter  as  she  could  make  the  nec- 
essary arrangements,  to  wit,  on  the  20th  day 
of  December  [September?],  1897,  came  to 
the  house  of  said  Mary  F.  Langford,  and 
there  lived  and  cared  for  and  helped  and 
comforted  her  until  her  death,  on  February 
11,  1901,  and  In  all  respects  fully  performed 
the  conditions  required  of  her  in  said  letters 
above  set  out  That  the  said  Mrs.  Langford, 
without  any  cause  on  the  part  of  the  plain- 
tiff, became  dissatlsfled  with  the  plaintiff, 
and  the  companionship  was  not  congenial 
or  satisfactory  to  the  said  Langford,  and  at 
different  times  before  her  death  she  asked 
the  plaintiff  to  leave  her  and  return  to  her 
home  in  Ck>lorado;  but  the  plaintiff  refused 
to  return  to  her  home,  but  patiently  bore 
with  the  said  Langford,  and  the  said  Lang- 
ford at  each  time  would  become  sorry  of  the 
language  she  bad  used,  and  would  then  be- 
come anxious  that  the  said  plaintiff  remain 
with  her,  and  the  plaintiff,  knowing  and  un- 


derstanding her  disposition,  paid  no  atten- 
tion to  her  dissatisfaction,  and  remained  with 
her  until  her  death,  patiently  performing 
and  doing  the  duties  required  of  her."  This 
finding  represents  a  successful  effort  to  rec- 
oncile the  whole  evidence  on  the  subject  of 
pertormance,  and  as  the  motion  for  a  new 
trial  and  the  assignment  of  error  based  on 
the  overruling  of  the  same  brings  the  case 
before  us  for  final  disposition,  should  the 
evidence  warrant  it,  we  hold  (and  that  with- 
out hesitation  In  the  light  of  the  finding  be- 
low) that  the  question  of  performance  must 
be  solved  against  appellees. 

Evidence  was  offered  by  appellees  that 
Mrs.  Langford  complained  to  others  that  ap- 
pellant tormented  her  because  she  did  not 
change  the  will  of  1897,  and  a  witness  testi- 
fied that  Mrs.  Langford  said  to  her  that  Sara 
(appellant)  was  not  satisfied  with  the  will; 
that  she  wanted  the  well.  The  well  was 
some  8  or  10  feet  south  of  the  second  house, 
and  was  not  on  or  near  a  lot  line,  were  the 
property  divided  into  three  equal  lots,  as 
appeared  in  the  atlas.  It  may  be  suggested 
in  this  connection  that  the  declaration  of  Mr& 
Langford  was  not  evidence  that  appellant 
was  in  fact  making  any  such  claim.  Indeed, 
the  declaration  was  strictly  "res  Inter  alios 
acta."  A  witness  on  behalf  of  ai^)ellees, 
one  Smallwood,  a  clerk  in  the  office  of  the 
attorney  who  prepared  the  second  will,  testi- 
fied that  some  two  or  three  weeks  before 
Mrs.  Langford  died,  and  also  shortly  after- 
wards, appellant  made  the  statement  to  him 
that  she  was  to  have  the  pr<9erty  on  the 
corner  and  the  lot  north.  As  to  the  latter 
words,  the  witness  stated  that  he  inferred 
that  appellant  meant  the  unoccupied  space 
of  42  f^t  immediately  north  of  the  south 
66  feet  He  admits,  however,  that  she  said 
she  had  letters  to  show  for  her  claim. 

It  is  well  settled  that  a  valid  contract  may 
be  entered  into  by  correspondence.  If  an 
offer  be  made  by  letter,  it  is  a  legal  intend- 
ment that  the  offer  is  constantly  repeated, 
or,  in  other  words,  it  Is  presumed  that  there 
is  a  continuation  of  the  Intention  to  contract 
until  the  time  when  the  contract  may  be 
closed  by  an  acceptance.  Chltty  on  Contracts 
(10th  Am.  Ed.)  10.  When  the  person  to 
whom  a  proposal  is  made  duly  signifies  his 
assent  thereto,  the  proposal  becomes  a  prom- 
ise. Pollock,  Contracts,  *e.  In  determining 
whether  a  letter  contains  a  proposal,  in  the 
sense  In  which  that  word  is  used  in  the  law 
of  contracts,  it  is  to  be  considered  whether 
the  terms  in  which  the  alleged  proposal  was 
made  were  such,  in  view  of  the  circumstances 
connected  therewith,  as  to  warrant  the  other 
party  in  acting  on  it  as  on  a  real  and  inten- 
tional offer.  9  Cyc.  276.  We  have  in  Mrs. 
Langford's  letter  of  March  15th,  a  statement 
of  her  willingness  to  deed  the  property  In 
controversy  to  appellant  upon  the  condition 
named  therein,  and  the  only  reason  for  re- 
garding the  proposition  as  tentative  was  the 
writer's  recognition  of  the  fibct  thatJiei-,p)an 
Jigitized  byVjCJUVlv: 
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could  not  be  consummated  while  the  mother 
of  appellant  had  need  of  her.  Answering  this 
letter,  appellant  revealed  her  appreciation  of 
the  proposal,  and  expressed  her  -vrlUlngnees 
to  accept  when  circumstances  permitted,  by 
the  words:  "I  hope  and  pray  that  I  may 
ever  regard  yon  with  the  trnest  and  deepest 
gratitude,  and,  if  ever  nearer  duties  do  not 
claim  me,  go  to  you  and  do  for  you  every- 
tliiiig  in  my  power  to.  truly  bless  yon,  and 
try  to  carry  out  your  wishes  while  you  live." 
On  June  23,  1897,  appellant's  mother  was 
dead,  and  Mra  Langford  writes,  "Now,  when 
you  get  all  your  arrangements  made,  I  shall 
expect  you  to  come  here  to  make  your  home," 
and  she  asks,  "Do  yon  still  intend  to  attend 
the  Normal  School?"  It  is  evident  that  at 
the  time  that  this  letter  was  written  the 
writer  looked  forward  with  confidence  to 
the  consummation  of  her  plan.  In  her  next 
letter  she  asks :  "Do  you  think  you  can  sell 
your  houses  there,  or  what  will  you  do  with 
them?  And  are  you  a  good  mathematician, 
and,  if  so,  why  do  yon  think  it  necessary 
for  you  to  attend  the  Normal  School  now? 

•  •  •  And  when  do  you  think  you  will  be 
ready  to  come,  or  will  you  wait  until  the 
hottest  weather  is  over?  And  how  are  you 
olf  flnandally?"  Then  comes  the  letter  of 
Angust  1st,  in  which  Mrs.  Langford  says: 
"I  have  had  my  house  painted  since  I  came 
home,  and  so  may  say  it  looks  better  now 
than  it  ev^  did  before.  You  know  it  is  to  be 
yours  if  yon  survive  me,  and  the  lots,  which 
Is  property  worth  at  least  $10,000;  but  as 
your  mother  is  now  dead  I  shall  expect  you 
to  come  and  compensate  me  by  staying  while 
I  need  you.  •  *  ♦  I  do  not  wish  you  to 
inform  your  sisters  or  brothers  or  any  one 
of  our  understanding  in    this    at    present 

•  •  *  You  say  you  wish  to  remain  there 
antil  the  heated  season  is  over.  I  would 
not  wish  you  here  now,  as  I  shonld  fear 
you  would  be  sick,  as  your  whole  life  has 
about  been  spent  in  cooler  climates,  but  when 
It  is  safe  to  make  the  change."  Tested  by 
the  standard  which  we  have  stated  above, 
it  will  not  do  to  say  that  the  letter  of  August 
1st  did  not  amount  to  an  <^er.  The  writer 
held  out  a  promise,  attaching  a  condition 
thereto  which  meant  to  the  other  the  aban- 
donment of  her  place  of  residence  and  em- 
ployment, and  the  taking  up  of  the  burden  of 
ministering  to  an  aged  invalid  for  an  indef- 
inite period.  To  treat  a  proposition  like 
the  one  under  consideration,  after  it  had 
been  acted  on,  as  not  having  been  intended 
to  affect  rights,  would  be  to  impute  to  the 
writer  an  intent  to  mislead. 

As  to  the  matter  of  acceptance,  it  will  be 
observed  that  appellant,  after  expressing 
her  thanks  for  the  "kind  assurance  or  prom- 
ise," says:  "I  subscribe  to  the  terms,  and 
will  come  as  soon  as  I  can  get  necessary 
business  attended  to  here."  True,  appellant 
speaks  of  ber  assumption  that  she  may  be 
permitted  to  do  some  collecting  to  pay  cur- 
r^it  expenses  and  to  take  up  a  little  normal 


work;  but  she  writes  as  tbougta  tbiese  mat- 
ters were  understood,  and  as  there  w.as  such 
a  clear  expression  in  her  first  letter  of  ber 
desire  abundantly  to  perform  her  part  of 
the  engagement,  coupled  with  the  assurance 
in  her  last  letter  that  she  would  not  neglect 
Mrs.  Langford  and  would  try  to  comply  with 
her  expressed  wishes  in  the  matter,  we  can- 
not think  that  their  minds  were  apart  at 
that  time.  It  seems  evident  that  there  was 
no  intent  to  postpone  acceptance  to  negotiate 
further  concerning  the  matters  referred  to, 
but  rather  to  leave  them  to  the  reasonable- 
ness of  Mr&  Langford,  and  therefore  a 
present  acceptance  must  be  presumed.  We 
may  also  say  that  the  small  liberties  asked 
would  not  impinge  upon  the  terms  of  Mrs. 
Langford's  proposal.  There  is  nothing  in 
the  letters  to  indicate  that  appellant  was 
to  come  as  a  bond  servant  On  the  contrary, 
it  is  evident  that  the  elder  woman  contem- 
plated that  appellant  should  have  some  time 
to  herself,  that  she  should  come  as  a  social 
equal,  and  that  she  should  take  her  place 
in  the  household  as  if  she  were  a  daughter, 
having  both  the  privileges  and  the  responsi- 
bilities which  a  due  sense  of  the  appropriate 
would  suggest  Besides,  It  may  be  suggest- 
ed that,  appellant  having  performed,  appel- 
lees, who  stand  in  the  place  of  Mrs.  Lang- 
ford, ought  to  be  regarded  as  estopped  from 
raising  any  question  as  to  the  meeting  of 
the  minds.  The  case  is  one  of  a  proposal 
acted  on,  and  this,  in  the  circumstances, 
ought  to  be  regarded  as  a  sufficient  accept- 
ance.   9  Cyc.  2S7,  270. 

It  is  insisted  by  appellees'  counsel  that 
the  only  offer  which  was  accepted  was  the 
ofter  in  the  letter  of  August  1st,  and  that 
said  letter  cannot  be  made  the  basis  of  an 
agreement  concerning  the  property  described 
as  "the  lots,"  for  the  lack  of  a  sufficient 
description.  In  Key  v.  Ostrander,  29  Ind. 
1,  6,  this  court  appropriated  as  part  of  the 
t«Et  of  its  opinion  the  following  statement 
from  the  case  of  Peck  v.  Mallams,  10  N.  Y. 
609:  "The  general  rule  in  r^ard  to  the 
construction  of  the  description  of  the  prem- 
ises in  a  deed  is  one  of  utmost  liberality.  The 
intent  of  the  parties,  if  it  can  by  any  pos- 
sibility be  gathered  from  the  language  em- 
ployed, will  be  effectuated."  To  the  same 
effect  Hannon  v.  HllUard,  101  Ind.  310; 
Roehl  V.  Haumesser,  114  Ind.  311,  16  N.  B. 
315.  It  is  not  the  office  of  a  description  to 
identify  the  land,  but  to  furnish  the  means 
of  identification.  Rucker  v.  Steelman,  73 
Ind.  396;  Scheible  v.  Slagle,  89  Ind.  323; 
Hannon  v.  Hilliard,  supra;  Trentman  t. 
Neff,  124  Ind.  503,  24  N.  E.  895 ;  Collins  v. 
Dresslar,  133  Ind.  293,  32  N.  B.  883;  Edens 
T.  Miller,  147  Ind.  208,  46  N.  E.  626;  Elsea 
V.  Adkins  (at  last  term)  74  N.  a  242.  It 
is  thoroughly  settled  that  extraneous  and 
parol  evidence  is  competent  to  apply  the 
terms  of  a  deed  to  the  subject-matter. 
Colerick  v.  Hooper,  3  Ind.  816,  66  Am.  Dec. 
606;  Torr  v.  Torr,  20  Ind.  118;  Guy  v.  Barnes, 
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29  Ind.  103;  Baldwin  ▼.  Kerlln,  46  Ind.  426; 
Indiana  Central  Canal  Go.  t.  State,  53  Ind. 
675;  Roehl  t.  Hanniesser,  snpra;  Tewks- 
bury  V.  Howard.  138  Ind.  103,  37  N.  E.  355 ; 
BIsea  T.  AdUns,  supra.  And  see  Wills  v. 
Ross,  77  ^d.  1.  40  Am.  Rep.  279;  Clark  v. 
CrawfordsTUIe  Coffin  Co.,  125  Ind.  277,  25 
N.  E.  28a 

Perhaps  there  might  be  no  serious  dlffi- 
cnlty,  under  the  rules  of  law.  In  reaching 
the  conclusion  that  the  description  of  the 
house  was  sufficient,  on  the  principle  that 
that  is  certain  which  can  be  rendered  certain. 
But  as  to  the  property  referred  to  as  "the 
lots,"  If  It  be  considered  that  that  property 
does  not  appear  by  the  letter  of  August  Ist 
to  be  part  and  parcel  of  the  property  on 
which  the  house  la  situated,  it  is  possible 
that  without  the  preceding  correspondence, 
and  in  the  absence  of  proof  that  the  writer 
did  not  own  any  other  lots,  the  description 
Is  so  far  left  without  any  external  standard 
to  be  referred  to  that  it  would  have  to  be 
held  that  the  contract  could  not  be  enforced 
tiecause  of  the  statute  of  frauds.  Doherty 
v.  Hill,  144  Mass.  465,  11  N.  E.  681.  We 
are  of  opinion,  however,  that  the  whole  cor- 
resi)ondence  may  be  looked  to  In  determin- 
ing the  subject-matter  of  the  negotiation. 
Vhlle  there  is  no  doubt  that  a  distinction  is 
to  be  observed  between  an  agreement  and 
a  note  or  memorandum  thereof,  as  those 
terms  are  used  'in  the  statute  of  frauds, 
yet  such  has  been  the  holding  of  the  courts 
concerning  the  removal  of  ambiguities  In 
written  Instruments  and  the  evidencing  by 
writing  of  oral  agreements  as  to  warrant 
the  assertion  of  Lord  EUenborough,  in  Ship- 
pey  V.  Derrlson,  5  Esp.  192,  that  "the  statute 
was  only  Intended  to  protect  persons  from 
having  oral  agreements  Imposed  upon  them." 
It  was  said  in  Barry  v.  Coombe,  1  Pet  640, 
7  L.  Ed.  295 :  "An  examination  of  the  cases 
on  this  subject  will  show  that  courts  of 
equity  are  not  particular  with  regard  to  the 
direct  and  immediate  purpose  for  which  the 
written  evidence  of  a  contract  was  created. 
It  is  written  evidence  which  the  statute 
requires."  While,  of  necessity,  a  contract 
which  Is  oral  can  only  be  evidenced  by  a 
note  or  memorandum  subsequently  made, 
yet  where  the  agreement  Is  in  writing  there 
is  no  objection  to  the  use  of  prior  writings 
concerning  the  subject-matter,  which  are  re- 
ferred to  In  the  agreement,  for  the  purpose 
of  clearing  np  that  which  is  uncertain  there- 
in. Ryan  ▼.  United  States,  136  U.  S.  68, 
10  Sup.  Ct  913,  34  L.  Ed.  447;  Wills  t.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279;  Bauman  r. 
James,  L.  R.  8  Ch.  608.  In  the  case  last 
cited  It  was  held  that  an  offer  of  the  defend- 
ant to  make  a  lease  for  14  years  "at  the  rent 
and  terms  agreed  upon,"  which  offer  had 
been  accepted,  might  be  explained  and  taken 
out  of  the  statute  by  a  negotiation  In  writing, 
had  some  6  months  before,  between  the  plain- 
tiffs and  the  defendant's  solicitors ;  it  appear- 
ing that  the  parties  had  afterwards  taken. 


np  the  negotiation  without  the  IntenrenlloD 
of  said  solicitors. 

The  requisite  written  evidence  of  the  con- 
tract may  be  established  through  the  medium 
of  letters,  as  well  as  by  more  formal  writ- 
ings; It  only  being  necessary  ttiat  they 
should  so  refer  to  each  other  as  to  amount 
to  written  evidence  of  the  transaction.  Ryan 
T.  United  States,  snpra;  Bauman  y.  James, 
supra;  Ridgway  v.  Wharton,  6  H.  U  238; 
Kennedy  y.  Lee,  8  Mer.  461;  Wood  on 
Frauds,  pp.  648,  663;  Roehl  v.  Haumesser, 
114  Ind.  811,  15  N.  B.  846 ;  Austin  t.  Davis. 
128  Ind.  472,  26  N.  B.  890,  12  L.  R.  A.  120, 
25  Am.  St  Rep.  466.  It  was  said  In  the 
case  last  dted :  "If  a  contract  which  comes 
within  the  statute  of  frauds  can  be  extracted 
from  correspondence  between  the  parties  on 
the  subject  of  the  contract,  the  statute  is 
satisfied."  '  Whoe  the  reference  Is  very  gen- 
eral, and  therefore  indefinite,  parol  evidence 
may  be  Introduced  to  show  what  Instru- 
ment was  referred  to.  Ridgway  y.  Wharton, 
supra;  Bauman  v.  James,  supra;  Cave  r. 
Hastings,  7  Q.  B.  DIv.  125;  Long  v.  Millar, 
4  O.  P.  D.  480;  Shardlow  t.  Cotterell,  18 
Ch.  D.  280,  s.  c.  20  Ch.  D.  90;  Coupland  v. 
Arrowsmlth,  18  L.  T.  755;  Wills  v.  Ross, 
77  Ind.  1,  40  Am.  Rep.  279 ;  Wood  on  Frauds, 
§  364;  2  PhllL  on  Bv.  (3d  Ed.)  p.  298.  Ac- 
cording to  Bauman  t.  James,  supra.  It  Is 
sufficient,  although  the  writing  does  not  con- 
tain an  express  reference,  if  it  c{tn  be  said 
to  the  light  of  the  facts  that  the  prior  writ- 
ing, and  nothing  else,  could  have  been  re- 
ferred to.  Even  where  there  Is  no  direct 
i-eference  to  a  prior  writing,  and  the  connec- 
tion Is  not  shown  by  parol  evidence,  the 
character  of  the  writings  may  still  be  such 
as  to  show  upon  their  face,  when  placed 
in  juxtaposition,  that  they  are  connected 
(Beckwlth  v.  Talbot,  95  U.  S.  289,  24  L.  Bd. 
496;  Grafton  v.  Cummlngs,  90  C  S.  10% 
25  L.  Bd.  366) ;  and  we  are  of  opinion  that 
we  are  within  the  cases  in  holding  that 
a  reference  In  general  terms  to  an  agree- 
ment or  understanding  may  In  some  circum- 
stances be  Inferred  to  have  had  reference 
to  the  only  written  agreement  or  understand- 
ing which  Is  produced  on  either  side  upon 
the  trial.  Western  v.  Russell,  3  Y.  and  R 
187;  Johnson  v.  Dodgson,  2  M.  A  W.  663 
(opinion  of  Lord  Abinger) ;  Wood  on  Frauds, 
{  309. 

The  parol  evidence  in  this  case^  and  we 
refer  especially  to  the  testimony  of  Mrs, 
Boudlnot  in  this  connection,  clearly  removed 
all  uncertainty  as  to  whether  the  proposi- 
tion related  to  th6  same  property  through- 
out. But  the  Internal  evidence  ot  this  fact 
which  the  correspondence  contained  Is  note- 
worthy. The  parties  thoroughly  understood 
each  other  upon  the  conclusion  of  the  pit- 
llmlnary  correspondence.  Mrs.  Langford  had 
proposed  to  convey  "the  three  lots  In  this 
half  block  that  your  uncle  traded  for,"  and 
she  particularized  in  describing  It  as  "this 
nice  house"  and  "the  rest  of  this  piece  of 
Digitized  by  V^OOQ  IC 
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property."  This  refwence  appellant  evident- 
ly understood,  for  she  refers  to  what  had 
been  offered  as  "the  old  home  property  that 
you  have  Improved  and  the  nice  new  house." 
Although  appellant's  first  letter  cannot  be 
regarded  as  an  acceptance  in  law,  yet  It  Is 
clear  from  the  letters  of  June  23d  and  Ju- 
ly 4th  that  after  the  death  of  appellant's 
mother  Mrs.  Langford  assumed  that  the 
conditional  agreement  had  become  absolute. 
This  brings  us  to  the  letter  of  August  Ist 
It  will  be  noticed  that  in  this  letter  the 
writer  introduces  the  offer  by  the  words, 
"Ton  know  it  Is  to  be  yours,"  while  im- 
mediately after  the  making  of  the  proposi- 
tion she  cautions  appellant  not  to  say  any- 
thing "of  our  understanding  in  this  at  pres- 
ent." If  we  were  to  assume  that  between 
March  30th  (the  date  of  appellant's  condi-  I 
tional  acceptance)  and  August  Ist  there 
had  been  a  different  understanding  reached, 
we  should  be  compelled  to  indulge  the  sup- 
position that  the  parties  had  opened  up  a 
negotiation  concerning  a  matter  that  they 
were  already  at  an  understanding  about, 
an  understanding  that  was  evidently  satis- 
factory to  both,  and  that  Mrs.  Langford  had 
within  a  brief  time  learned  to  apply  the 
familiar  terminology,  "the  lots,"  in  an  entire- 
ly new  way,  and  all  of  this  without  any  sug- 
gestion In  the  evidence  that  there  was  sbch 
a  correspondence,  or  any  hint  as  to  what  por- 
tion of  the  property,  If  any,  the  old  descrip- 
tion had  come  to 'be  applied.  Appellant  is 
not  only  entitled  to  appeal  to  all  of  these  cir- 
cumstances, but  to  the  self-disserving  state- 
ments of  Mrs.  Langford  as  to  the  nature  of 
the  agreement  between  them.  Assuming,  as 
we  think  we  must  do,  that  we  have  before 
OS  all  the  correspondence  on  the  subject, 
we  have  only  to  say  that  to  Impute  to  Mrs. 
Langford  an  intent,  in  writing  the  letter  of 
August  1st,  to  make  any  different  offer  than 
that  which  had  its  basis  in  what  she  refers 
to  in  said  letter  as  "our  understanding," 
would  be  to  assume  that  she  used  language 
to  conceal  thought. 

Counsel  for  appellees  press  upon  our  atten- 
tion the  fact  that  In  said  letter  Mrs.  Lang- 
ford used  the  words,  "which  Is  property 
worth  at  least  $10,000."  Could  we  have  per- 
suaded ourselves  that  the  relative  "which" 
referred  to  the  whole  property,  we  might 
have  been  able  to  hold  that  said  letter  con- 
tained a  sufficient  description  under  the  stat- 
ute of  frauds,  since  it  would  suggest  within 
Itself  the  means  of  applying  the  description 
to  the  subject-matter;  but  it  was  this  very 
doubt  which  required  us  to  look  to  the  prior 
correspondence  to  ascertain  the  intent  Of 
course,  viewed  as  In  the  nature  of  a  descrip- 
tion, the  words  quoted,  if  inconsistent,  would 
Iiave  to  be  rejected,  as  the  least  certain,  un- 
der the  rule  "Falsa  demonstratio  non  nocet," 
If  we  look  to  the  prior  correspondence  to 
ascertain  what  real  estate  was  to  be  con- 
veyed. The  philosophy  of  the  doctrine  re- 
'^rred  to  Is  thus  stated  by  Prof.  Wigmore: 


"Just  as  we  found  that  the  omitted  terms 
were  not  essential  in  applying  the  descrip- 
tion, so  we  may  find  that  some  of  the  in- 
serted terms  are  not  essential.  Each  descrip- 
tion of  a  single  object  must  be  conceived  of 
as  a  single  utterance,  just  as  one  cipher  word 
may  represent  a  message  of  forty  words. 
We  are  doing  it  no  violence  by  Ignoring  the 
nonessential  terms ;  for  neither  the  omission 
nor  the  insertion  of  nonessential  terms  alters 
its  existence  as  a  whole.  By  conceiving 
clearly  the  singleness  of  each  description 
as  a  symbol  of  a  single  object,  we  appreciate 
that  the  imperfections  of  either  omission  or 
insertion  do  not  destroy  its  character  as 
a  single  effort  at  the  designation  of  a  single 
object.  And  so  we  come  to  the  maxim, 
'Falsa  demonstratio  non  nocet'"  4  Ev.  f 
2470.  The  effect  of  tlie  rule  referred  to,  if 
we  view  the  letter  in  question  in  the  light 
of  the  correspondence  preceding  it,  is  well 
illustrated  by  Parker  v.  Kane,  22  How.  1, 
IC  L.  Ed.  286,  where,  as  will  be  seen,  the 
court  very  closely  confined  the  extrinsic  evi- 
dence. It  was  there  said :  "The  description 
of  the  property  conveyed  as  lots  Nos.  1  and  6 
of  the  fractional  quarter  Is  a  complete  identi- 
fication of  the  land,  having  reference  to  the 
official  surveys  of  the  United  States,  and 
according  to  which  their  sales  are  made. 
The  more  general  and  less  definite  descrip- 
tion cannot  control  this;  but  whatever  Is 
inconsistent  with  it  will  be  rejected,  unless 
there  Is  something  in  the  deed,  or  the  local 
situation  of  the  property,  or  the  possession 
enjoyed,  to  modify  the  application  of  this 
rule."  See  Thayer  v.  Finton,  108  N.  Y.  894, 
15  N.  E.  615. 

The  words  concerning;  value,  which  are 
found  In  the  letter  of  August  1st  do  not  how- 
ever, create  the  difficulty  which  counsel  for 
appellee  suppose.  Indeed,  we  think  that  the 
difficulty  practically  disappears  when  we 
assume  that  the  word  "which"  referred  to 
Its  last  antecedent  "the  lots,"  considered 
apart  from  the  corner  house  and  the  real 
estate  immediately  connected  therewith. 
While  the  structure  of  the  sentence  makes 
this  view  permissible,  the  fact  that  Mrs. 
Langford  at  that  time  had  in  mind,  as  two 
separate  ideas,  the  newly  painted  house  and 
the  lots,  increases  the  probability  that  It  was 
"the  lots,"  or  remaining  property,  which  she 
regarded  as  worth  at  least  $10,000.  Corrobo- 
rative evidence  of  this  Is  found  in  Mrs.  Lang- 
ford's  first  letter.  It  will  be  noticed  that  in 
that  instance  the  writer,  after  describing  the 
property  as  "the  three  lots  in  this  half  block 
that  your  uncle  traded  for,"  states  that  "It 
Includes  this  nice  house,"  and  then,  after  in- 
terpolating two  ideas,  she  speaks  of  "the  rest 
of  this  piece  of  property."  Again,  It  will  be 
noticed  that  in  said  first  letter  mention  is 
made  of  "this  nice  house,"  which  the  writer 
desires  appellant  "to  take  good  care  of," 
while  it  is  after  the  reference  to  "the  rest  of 
this  piece  of  property"  that  mention  Is  made 
of  "a  rich  provision"  for  app^lantr.mjjh4t 
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Bhe  "will  not  need  to  teach."  This  same  Idea 
may  have  induced  the  writer  to  speak  of  the 
^alue  of  "the  lots"  separately  in  her  last  let- 
ter. Assmnlng,  as  we  think  we  have  shown 
we  may  do,  that  the  statement  of  value  did 
not  refer  to  the  house  and  an  appropriate 
amount  of  frontage  g^olng  therewith,  but  to 
the  property  to  the  north  of  that,  no  neces- 
sary inconsistency  appears  in  the  statement 
that  the  rest  of  the  property  Is  worth  at  least 
flO.OOO.  As  stated,  the  evidence  of  values 
which  was  received  upon  the  trial  related  to 
the  then  present  time.  Mrs.  Langford  had 
reference,  In  using  said  words,  to  a  time  five 
years  before,  when,  according  to  her  letters, 
times  were  hard,  rents  were  low,  houses  were 
long  vacant,  and  tenants  destructive  and  lia- 
ble to  be  dishonest,  and  when  she  was  being 
called  on  to  make  an  outlay  of  $3,000  for 
paving,  which  she  thought  would  not  add  to 
the  value  of  the  property.  Supposing  that 
the  paving  was  not  at  that  time  put  down, 
or  that  the  cost  thereof  was  a  charge  against 
her  frontage,  discouraged  with  her  Invest- 
ment, as  she  appears  to  have  been.  It  la  not 
strange  that  she  stated  in  effect  that  $10,000 
was  a  minimum  value  for  the  property  to  the 
north.  It  is  to  be  recollected,  however,  that. 
In  exploring  for  the  intent  of  Mrs.  Langford, 
it  is  not  her  subjective  intent  which  is  to  be 
sought  after,  but  rather  the  fair  meaning  of 
her  words.  Judged  In  the  light  of  the  sur- 
rounding circumstances;  but  of  this  subject 
we  shall  speak  more  at  length  In  another  con- 
nection. 

As  to  the  objection  that  the  letter  of  Au- 
gust 1st  contains  a  patent  ambiguity,  we 
deem  it  clear,  notwithstanding  the  aphorism 
of  Lord  Bacon,  that  as  the  law  Is  settled  it 
Is  always  competent  (except  to  the  extent 
that  the  statute  of  frauds  may  enter  into  the 
question)  to  apply  words  of  general  descrip- 
tion to  the  subject-matter  by  evidence  of  the 
situation  and  circumstances  of  the  parties. 
An  ambiguity  which  vanishes,  when  viewed 
In  the  light  of  such  explanatory  testimony  as 
Is  admissible  under  the  rules  of  evidence. 
Is  not  to  be  treated  as  vitiating  the  instru- 
ment 1  Greenl.  on  Ev.  U  297-300 ;  Thayer's 
Prelim.  Treatise  on  Ev.  425 ;  Elliott  on  Ev. 
i  600;  2  Whart  on  Ev.  i  942;  2  PhilL  on 
Ev.  c.  7;  Stephen's  Dig.  of  Ev.  art  91;  1 
Jones,  Beal  Property,  !  339;  Pate  v.  Bush- 
ong,  161  Ind.  533,  69  N.  E.  291,  63  L.  B.  A. 
593,  100  Am.  St  Bep.  287;  Swett  v.  Sbum- 
way,  102  Mass.  365,  3  Am.  Rep.  471 ;  HolUs 
V.  Burgess,  87  Kan.  494,  15  Pac.  536 ;  Burgon 
V.  Cabanne,  42  Minn.  267,  44  N.  W.  118 ;  Case 
v.  Phoenix  Bridge  Co.,  134  N.  T.  78,  31  N. 
E.  254,  and  many  of  the  cases  heretofore  cited 
In  the  discussion  of  the  sufflciency  of  the 
writing  under  the  statute  of  frauds.  Speak- 
ing with  reference  to  Lord  Bacon's  distribu- 
tion of  ambiguities  into  patent  and  latent, 
the  Supreme  Court  of  the  United  States, 
In  an  early  case,  said:  "It  would  be,  per- 
haps, a  more  convenient  and  more  intelligible 
'distribution  of  the  doctrine  on  this  subject  if 


the  cases  were  divided  Into  positive,  relative, 
and  mixed ;  the  positive  corresponding  to  the 
patent,  and  the  relative  to  the  latent,  ambi- 
guities of  the  authors  who  treat  of  the  sub- 
ject The  mixed  would  consist  of  those  cases 
In  which,  although  the  ambiguity  Is  suggested 
on  the  face  of  the  instrument  also  suggests 
the  medium  by  which  the  ambiguity  may  be 
removed."  Barry  v.  Coombe,  1  Pet  640,  7 
li.  Ed.  296.  This  Is  such  a  case.  In  addition 
to  the  descriptive  words,  the  writing  advises 
us  that  the  offer  Is  really  a  restatement  of 
what  the  letter  terms  "our  understanding." 
That  in  such  ,a  case  it  is  competent  to  identi- 
fy and  give  in  evidence  a  prior  correspond- 
ence, in  which  the  understanding  was  reach- 
ed and  is  explained,  does  not  admit  of  ques- 
tion under  the  authorities  above  cited. 

We  have  already  discussed  the  competency 
of  evidence  to  connect  the  correspondence 
and  to  apply  the  description  to  the  subject- 
matter;  but  some  further  discussion  of  the 
competency  and  effect  of  parol  evidence 
seems  necessary.  In  order  that  we  may  de- 
termine whether  there  is  any  evidence  in 
support  of  the  claim  of  appellee  that  the  sub- 
ject of  the  proposal  did  not  include  the  whole 
property.  And  we  have  first  to  suggest  In 
this  connection  that  the  better  of  August  Ist 
contained,  as  we  have  seen,  a  proposal ;  that 
Is,  it  was  written  with  a  purpose  to  affect 
rights  through  the  medium  of  a  contract, 
and  therefore  belongs  to  that  class  of  writ- 
ings known  as  dispositive,  as  distinguished 
from  casual.  2  Whart  Ev.  ii  920,  1083,  note 
As  to  that  class  of  documents  the  law  is  strict 
that  parol  evidence  cannot  be  received  to  con- 
tradict vary,  add  to,  or  subtract  from  thdr 
terms.  2  Taylor  on  Ev.  ( Chamber layne's 
Ed.)  i  1132.  Phillips  says:  "By  the  rule  of 
common  law,  Independently  of  the  statute 
of  frauds,  parol  evidence  could  not  be  re- 
ceived to  contradict  a  written  agreement; 
the  written  Instrument  must  be  considered  as 
containing  the  true  agreement  between  the 
parties,  and  as  furnishing  better  evidence 
than  any  which  can  be  supplied  by  paroL 
The  reason  assigned  by  Lord  Coke  against 
admitting  parol  evidence  to  contradict  the 
terms  of  a  deed  is  very  general,  and  applies 
to  the  case  of  a  written  agreement,  though 
writing  may  not  have  been  absolutely  neces- 
sary. *It  would  be  Inconvenient,'  be  saya, 
'that  matters  In  writing,  made  In  considera- 
tion, and  which  finally  Import  the  certain 
truth  of  the  agreement  of  the  parties,  should 
be  controlled  by  an  averment  of  the  parties 
to  be  proved  by  the  uncertain  testimony  of 
slippery  memory.'"  2  Evidence,  337.  It 
was  said  in  one  case:  "You  cannot  vary 
the  terms  of  a  written  instrument  by  parol 
evidence.  That  Is  a  regular  rule;  but  if 
you  can  construe  an  Instrument  by  parol  evi- 
dence, when  that  Instrument  Is  ambiguous, 
in  such  a  manner  as  not  to  contradict  you 
are  at  liberty  to  do  so."  Goldshede  v.  Swan, 
1  Ex.  158.  It  is  to  be  remembered  that  In  a 
case  of  this  kind,  where  the  writing  la  merely 
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indefinite,  tlM  pnrpoM  of  parol  evidence 
should  be  exposition.  Aa  stated  by  Mr. 
Wharton:  "The  contract  cannot  be  varied. 
Its  obscure  expressions  may  be  explained,  but 
this  for  the  purpose,  not  of  molding,  but  of 
developing,  its  true  sense."    Bv.  f  946. 

If  we  reason  upon  the  assumption  that  the 
letter  of  August  Ist  was  but  a  renewal  of  the 
proposition  found  In  the  letter  of  March  15th, 
and  If  we  take  counsel  of  the  evidence,  and  of 
the  nature  of  the  correspondence,  rather  than 
of  possible  conjecture,  that  must  be  the  con- 
clusion, then  we  are  at  the  end  of  the  dis- 
cussion, for  the  meaning  la  plain.  The  prop- 
OBitton  is  illustrated  by  the  following  obser- 
vations of  Mr.  Justice  Holmes:  "I  do  not 
mppose  that  yon  could  prove,  for  purposes  of 
coAStrucUon,  as  distinguished  from  avoid- 
ance^ an  oral  declaration,  or  even  an  agree- 
ment that  words  In  a  dispositive  instrument, 
making  sense  aa  they  stand,  should  have  a 
different  meaning  from  the  common  one ;  for 
Instance,  that  the  parties  to  a  contract  orally 
agreed  that  when  they  wrote  400  feet  it 
should  mean  100  Inches,  or  that  Bunker  Hill 
Monument  should  signi^  Old  South  Church." 
12  Harvard  U  B.  417,  420.  See,  also,  Mor- 
ris V.  Thomas,  67  Ind.  316 ;  Ketcham  v.  Bra- 
zil Blodc  Coal  Co.,  88  Ind.  615;  Gardner  v. 
Caylor,  24  Ind.  App.  621,  66  N.  B.  134.  Ap- 
pellant's case  was  based  on  the  theory  that 
the  correspondence  contained  the  written 
agreement  between  the  parties,  and  the  parol 
evidence  Introduced  on  her  behalf  was  large- 
ly directed  to  the  establishment  of  tills  fact 
If  she  established  this  proposition,  and  the 
fact  of  performance,  she  was  entltied  to  re- 
cover, and,  unless  the  evidence  of  appellees 
tended  to  break  down  her  claim,  a  case  would 
be  presented  in  which  there  was  no  conflict 
In  the  evidence.  As  circumstances  which 
tbey  claim  tend  to  negative  appellant's  case, 
appellees'  counsel  call  attention  to  the  words. 
In  the  letter  of  August  1st,  "which  is  prop- 
erty worth  at  least  f  10,000,"  to  the  testimony 
of  the  witness  Smallwood,  and  to  the  will 
which  was  executed  three  days  after  said  let- 
ter was  written.  We  have  already  shown 
tliat  it  la  not  plain  that  said  statement  ot 
rahie  was  obviously  Incorrect,  if  it  referred 
to  the  lots  to  the  north,  and  therefore  we 
are  of  opinion  that  said  statement  cannot  be 
treated  as  tending  to  show  that  the  prior  cor- 
respondence Is  not  a  memorandum  of  the 
agreement,  because  to  do  so  would  require 
that  we  should  first  Infer  that  the  statement 
related  to  all  the  property  referred  to  in  the  let- 
ter of  August  1  St,  and,  building  upon  that  prem- 
ise, that  we  should  further  Infer  that  there 
must  have  been  some  Intervening  agreement, 
because  the  property  mentioned  in  the  letter  of 
March  15th  was  worth  more  than  |10,000. 
Tliia  la  not  a  legitimate  method  of  reasoning. 
Whenever  circumstantial  evidence  is  relied 
on  to  prove  a  fact,  the  circumstances  must  be 
sbown  to  exist,  and  not  merely  be  presumed. 
No  Inference  of  fact  or  law  la  reliable,  if 
drawn  from  Inferences  which  ore  oncwtain. 


United  States  ▼.  Ross,  92  U.  B.  281,  23  L. 
Ed.  707;  Manning  v.  Insurance  Co.,  100  U. 
S.  693,  26  li.  Ed.  761 ;  Young  v.  Montgomery, 
161  Ind.  68,  67  N.  B.  684 ;  1  Starkle  on  Bv.  80. 

As  to  the  claim  of  the  witness  Smallwood, 
the  question  first  arises  as  to  how  any  ap- 
plication could  be  made  of  It  which  would 
not  contradict  the  letter  of  August  Ist  That 
letter  described  the  property  as  "my  house" 
and  "the  lots,"  and,  as  the  evidence  only  re- 
veals the  existence  of  one  Interior  lot  line 
upon  the  vacant  space  to  the  north  of  Mrs. 
Langford's  home,  It  appears  to  us  that  bis 
testimony  tends  rather  to  contradict  than 
to  bring  out  the  meaning  of  the  letter  of  Au- 
gust Ist  The  claim  of  said  witness  that  be 
inferred  that  by  the  use  of  the  term  "the  lot 
north"  appellant  referred  to  the  42  feet  north 
of  the  south  66  feet  is  evldentiy  based  on  the 
fact  that  the  will  of  August  3,  1897,  devised 
appellant  said  66  feet;  but  it  cannot  be  claim- 
ed that  the  north  side  of  said  last-named 
property  was  regarded  by  the  parties  aa  a 
lot  line  when  the  correspondence  was  had. 
and  It  must  be  remembered,  as  appellant 
stated  to  said  Smallwood,  that  her  claim  waa 
based  on  letters.  But  ss  we  have  already 
shown,  inferences  cannot  be  based  on  In- 
ferences, and  as  the  words  used  by  appellant 
"the  lot  north,"  properly  described  the  whole 
of  the  Holden  property  to  the  north  of  Mrs. 
Langford's  home,  since  the  property  waa  on- 
platted,  we  think  that  there  cannot  be  bnilt 
upon  said  witness'  inference  that  appellant 
claimed  less  property  the  further  Infer- 
ence that  the  proposition  in  the  Mardi  15th 
letier  had  in  some  way  been  modifi^ed  before 
the  letter  of  August  1st  was  written. 

We  come,  now,  to  the  consideration  of  the 
question  as  to  whether  said  will  can  be  con- 
sidered as  a  side  light  upon  the  meaning  of 
aald  letter.  It  Is  one  proposition  to  show  the 
situation  of  the  parties  and  the  circumstances 
attendant  upon  the  making  of  a  contract  or 
even  their  negotiation.  In  case  of  ambiguity, 
and  it  Is  quite  another  proposition  to  receive 
the  subsequent  ex  parte,  self-serving  declara- 
tions of  one  of  the  parties  thereto.  It  has 
been  well  stated  that  "the  state  of  mind  or 
Intention  of  a  person,  being  impalpable,  can 
be  ascertained  only  by  means  of  outward  ex- 
pressions, such  as  words  and  acta.  Accord- 
ingly the  law  Judges  of  the  state  of  mind  or 
Intention  of  a  person  by  outward  expressions 
only,  and  excludes  all  questions  concerning 
Intentions  unexpressed.  It  Imputes  to  a  per- 
son a  state  of  mind  or  Intention  correspond- 
ing to  the  rational  and  honest  meaning,  not 
only  of  his  words,  but  of  his  actions  aa  well ; 
and  where  the  conduct  of  a  person  towards  an- 
other. Judged  by  a  reasonable  standard,  manl- 
feste  an  Intention  to  agree  in  regard  to  some 
matter,  that  agreement  Is  established  in  law 
as  a  fact  whatever  may  be  the  real,  bnt  un- 
expressed, state  of  his  mind  on  the  matter." 
Clarke,  Contracts,  6;  Leake^  Contracts,  2.  It 
waa  said  by  this  court  in  Henry  v.  Henry, 
11  Ind.  236^  71  Am.  Dec.  854,  tluit  a  coutrajct 
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"may  be  Interpreted  by  facts  existing  at  the 
time  It  Is  used;  bat  proTlng  existing  facts 
to  aid  interpretation  is  a  different  thing  from 
proving  mental  intention  of  parties.  The 
admission  of  such  proof  would  open  a  wide 
door  to  perjury  and  fraud,  while  it  is  easy 
for  parties,  when  making  a  contract  in  writ- 
ing, to  protect  themselTes  from  any  wrong  by 
making  their  contract  explicit"  See,  also,  1 
Greenl.  Ev.  2T7;  2  PhlU.  on  Br.  (8d  Bd.)  282; 
Grant  v.  Grant,  L.  H.  5  C.  P.  727;  9  Cyc.  578. 
In  the  leading  case  of  Shore  y.  Wilson,  6 
Scott  (N.  R.)  1037,  which  involved  the  mean- 
ing of  certain  old  deeds,  Lord  Chief  Justice 
Tindal,  after  speaking  of  the  manner  In 
which  difficulties  concerning  the  meaning 
and  application  of  words  In  a  contract  might 
be  cleared  up  by  parol  evidence,  said:  "But, 
whilst  evidence  is  admissible  in  these  Instan- 
ces for  the  purpose  of  making  the  written  in- 
strument speak  for  itself,  which,  without 
such  evidence,  would  be  either  a  dead  letter, 
or  would  use  a  doubtful  tongue,  or  convey  a 
false  impression  of  the  meaning  of  the  party, 
I  conceive  the  exception  to  be  strictly  limited 
to  cases  of  the  description  above  given,  and  to 
evidence  of  the  nature  above  detailed,  and 
that  in  no  case  whatever  Is  it  permitted  to 
explain  the  language  of  a  deed  by  evidence 
of  the -private  views,  the  secret  Intentions, 
or  the  known  principles  of  the  party  to  the 
instrument,  any  more  than  by  express  parol 
declarations  made  by  the  party  himself, 
which  are  universally  excluded;  for  the  ad- 
mitting of  such  evidence  would  let  in  all  the 
uncertainty  before  adverted  to.  It  would  be 
evidence  which  In  most  instances  could  not 
be  met  or  countervailed  by  any  of  an  op- 
posite bearing  or  tendency,  and  would  In  ef- 
fect cause  the  secret  undeclared  Intention  of 
ttie  party  to  control  and  predominate  over 
the  open  Intention  expressed  in  the  deed." 
Mr.  Wharton  says:  "The  mind  changes  rap- 
idly. Caprice,  or  a  new,  though  sudden, 
light,  may  bring  about  an  Immediate  and 
real  change  In  my  purposes.  Or,  supposing 
my  mind  remains  unchanged,  to  permit  my 
private  Intention  to  overrule  the  natural  and 
obvious  meaning  of  my  written  engagement 
would  be  to  give  to  secret  mental  reserva- 
tions an  ascendency  destructive  of  fair  busi- 
ness dealing.  And,  even  supposing  there  Is 
no  such  taint  possible,  to  permit  the  treach- 
erous medium  of  memory  as  to  conversation 
to  supersede  the  more  exact  and  anthorita- 
ttre  medium  of  a  written  statement  would  be 
to  subordinate  the  superior  to  the  Inferior 
mode  of  proof.  For  these  and  other  reasons 
the  courts  have  united.  In  the  limitations  to 
be  hereafter  expressed,  In  holding  that  the 
obvious  meaning  of  a  dispositive  document 
cannot  be  varied  by  proof  of  the  writer's  in- 
tent" 2  Ev.  i  »36.  Bearing  in  mind  the 
proposition,  laid  down  In  an  earlier  portion  of 
this  opinion,  that  an  offer  in  a  letter  la  to  be 
treated  in  law  as  I>eing  constantly  held  out 
until  the  time  comes  to  close  with  it  by  an  ac- 
ceptance, It  will  be  perceived  that  the  testi- 


mony as  to  the  Titer's  Intervening  act  could 
not  affect  the  question.  Besides,  it  would  be 
most  unjust  to  permit  the  will  of  August  3d 
— a  document  of  .which  appellant  seems  to  have 
had  no  notice  before  going  to  Terre  Haute, 
and  which,  after  it  came  to  her  knowledge, 
she  often  besought  Mrs.  Langford  to  change — 
to  be  regarded  as  any  evidence  of  the  mean- 
ing of  Mrs.  Langford's  letter  of  August  1st 
As  applicable  to  such  a  case  as  this,  we  may 
well  quote  the  following  from  the  New  Tork 
Court  of  Appeals:  "Minds  cannot  meet 
when  one  keeps  to  itself  what  It  means  to  do, 
nor  can  one  party  know  tliat  tiie  other 
does  not  assent  to  a  contract,  the  terms  of 
which  have  been  discussed  and  settled  be- 
tween them,  unless  dissent  Is  made  known. 
•  •  •  That  an  act  should  be  held  to  have 
or  not  to  have  effect  and  one  party  to  It 
to  be  bound  or  not  as  the  other  party  to  It 
should,  by  his  undiscussed  purpose,  have 
determined.  Is  warranted  by  no  sound  prin- 
ciple."   DUlon  V.  Anderson,  43  N.  Y.  237. 

■  The  win  does  not  even  purport  to  speak  the 
tnaker's  Intention  of  three  days  before,  but 
If  it  did,  the  declaration,  as  we  have  seen, 
would  be  inadmissible;  for  it  Is  by  words 
used  In  the  making  of  the  contract  viewed  in 
the  light  of  the  circumstances,  that  the  law, 
holding  the  party  to  resolute  good  faith. 
Judges  of  his  intent  The  proposal  in  ques- 
tion was  designed  to  operate  inter  vivos,  and 
In  the  absence  of  a  notice  to  appellant  of 
its  revocation  before  acceptance  she  was  en- 
titled to  act  upon  the  proposition  extended 
to  her  on  the  assumption  that  Mrs.  Langford's 
intent  continued  as  before.  It  is  not  suf- 
ficient that  proof  of  a  fact  lends  a  degree  of 
probability  as  to  the  existence  of  the  fact 
sought  to  be  established.  Rules  of  evidence 
must  be  general,  and  one  of  these  rules,  sub- 
ject to  exceptions  as  old  and  well-recognized 
as  the  rule  Itself,  Is  that  hearsay  evidence  Is 
In  Its  own  nature  inadmissible.  Mima 
Queen  v.  Hepburn,  7  Cranch,  290,  3  L.  Ed. 
348.  In  this  Instance  the  supposed  evidence 
stands  condemned  as  a  self-serving  declara- 
tion, and  as  within  none  of  the  exceptions  to 
liie  rule  excluding  hearsay.  We  may  also 
remark,  in  passing,  that  we  cannot  under- 
stand how,  in  the  light  of  the  evidence,  the 
will  could  be  considered,  practically  speaking, 
as  other  than  in  derogation  of  what  was  de- 
nominated in  the  letter  of  August  Ist  as  "the 
lots."  Looking  at  the  case  broadly,  we  are 
unable  to  find  any  substantial  basis  of  doubt 
as  to  the  nature  of  Mrs.  Langford's  proposal. 
There  was  apparently  one  and  the  same 
proposition  held  out  by  her  throughout  the 
correspondence.  The  letters  strongly  tend 
to  evince  this  fact  there  is  much  parol  evi- 
dence in  support  of  it  and  we  find  no  evi- 
dence that  can  be  applied  in  denial. 

It  Is  claimed  on  behalf  of  appellees  that 
the  contract  la  too  uncertain  to  authoriie 
a  decree  of  specific  performance.  In  this  we 
think  that  counsel  misapprehend  the  char- 
acter of  the  uncertainties  which  constrain  a 
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court  to  reftue  ntib  reHef.  The  only  rea- 
son for  a  distinction  In  tbe  matter  of  certain- 
ty between  actions  for  damages  and  salts 
for  spedflc  performance  Is  tbnt  In  actions  at 
law.  In  wbicb  tbe  remedy  Is  negative  In  cbar- 
acter,  a  conclusion  may  often  be  reacbed 
wltbont  any  exact  consideration  of  tbe  terms 
of  tbe  contract,  wbile  tbe  nature  of  tbe  equi- 
table remedy  demands  tbat  the  court  should 
be  able  to  determine  what  tbe  contract  was 
which  it  is  asked  affirmatively  to  enforce. 
Fry,  Spec.  Ferf.  (3d  Am.  Ed.)  g  381.  Burke  ▼. 
Mead,  168  Ind.  292,  64  N.  B.  8S0.  We  are 
confronted  with  no  such  difficulty  here.  As 
was  said  In  Golerick  ▼.  Hooper,  8  Ind.  818, 
818,  66  Am.  Dec.  606:  "Wtaere  a  written  In- 
strument contains  all  tbe  facts  of  a  contract, 
except  such  as  may  legitimately  be  proved 
by  parol  evidence,,  where  there  is  a  written 
agreement,  that  Instrument  is  sufficiently 
certain  to  be  enforced." 

Finally,  appellees'  counsel  discuss,  under 
what  they  term  In  their  brief  "Balancing 
the  Equities,"  the-  question  as  to  whether. 
In  view  of  the  short  duration  of  appellant's 
service,  it  may  be  regarded  as  fair  to  award 
her  the  property  in  controversy.  Mere 
Inadequacy  of  consideration  is  not,  in  and  of 
itself,  a  sufficient  reason  for  refusing  specific 
performance.  Hamilton  v.  Hamilton,  162 
Ind.  430,  70  N.  E.  535.  But  we  may  remark, 
in  passing,  that  the  extent  of  the  consider- 
ation, there  having  been  performance,  should 
be  measured  by  the  breadth  of  appellant's 
undertaking,  rather  than  the  fact  that  the 
actual  service  was  only  for  about  3%  years. 
There  are  no  clrcumstunces  of  overreachmg. 
or  even  of  hardship,  in  the  case.  It  was  de- 
cedent's own  proposiaL  She  could  not  take 
her  property  with  her,  and  she  procured  by 
her  agreement  a  loving  service  that  aba  stood 
greatly  In  need  of. 

In  conclusion,  we  have  to  say  tbat  the  case 
appears  to  us  to  be  one  In  which  we  should. 
In  addlttoa  to  reversing  tbe  Judgment  direct 
tbe  entry  of  a  decree  as  prayed.  It  la  so 
ordered. 


a66  tat.  SM) 

CITI  OF  ELKHART  t.  IfURRAi; 

(No.  20,453.) 

(Sapreme  Court  of  Indiana.    Oct  10,  1905.) 

1.  CoRsnTTnioRAX.  Law— Class  Leoi8I.atxoii 
— Stbeh  Railboads— Keoulatiom. 
A  city  ordinance,  providing  tbat  It  sliall 
b*  unlawful  on  and  after  a  certain  date  to  run 
any  street  car  within  tbe  city  without  haying 
securely  fastened  to  its  front  end  a  proper  auto- 
matJe  fender  made  by  a  oarticnlar  fender  com- 
pany, or  some  other  fender  equally  as  good,  to 
be  approved  by  the  common  council  er  Its  street 
committee,  was  void  for  nonuniformlty  and  as 
arbitrarily  discriminating  in  favor  of  some 
manufacturers  of  fenders  and  against  others. 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty ;  Joseph  D.  Ferrall,  Judge. 
Action  by  tbe  city  <tt  Elkhart  against  Vac- 
76N.K.— 88 


rest  Murray.    From  a  Judgment  in  favor  vC 
defendant  tbe  dty  appeals.    Affirmed. 

John  M.  Van  Fleet  for  appellant  Perry 
L.  Tamer  and  Brick  &  Bates,  for  appellee. 

MONKS,  C.  J.  This  action  was  brought 
by  the  dty  of  Elkhart  for  the  violation  by 
appellee  of  an  ordinance  which  provides  tbat 
"it  shall  be  unlawful  on  and  after  May  1, 
1003,  to  mn  any  street  car  within  the  limits 
of  said  dty  without  having  securely  fastened 
to  Its  front  end,  a  Hunter  automatic  fender, 
made  by  tbe  Hunter  Automatic  Fender  Com- 
pany, of  Ck)ylngton,  Ky.,  or  some  other  fender 
equally  argood,  to  be  approved  by  the  com- 
mon council  or  its  street  committee."  Tbe 
court  below  held  the  ordinance  invalid  and 
rendered  Judgment  in  favor  of  appellee. 

There  was  no  law  in  force  In  1003,  when 
said  ordinance  was  passed,  granting  In  ex- 
press words  to  cities  of  tbe  class  to  whicli 
appellant  belonged  the  power  to  require  street 
cars  running  within  tbe  dty  limits  to  be 
equipped  with  fenders.  But  assuming  that 
such  power  may  be  implied  from  those  grant- 
ed (People  V.  Detroit  United  Railway, 
[Mich.]  97  N.  W.  88,  68  L.  B.  A-  746,  749, 
and  cases  dted),  was  said  ordinance  a  re» 
sonable  exercise  of  that  power?  Such  power. 
If  possessed  by  the  city,  must  be  exercised 
by  ordinance.  The  ordinance  must  contain 
permanent  legal  provisions  operating  general- 
ly and  Impartially  upon  all  within  the  ter- 
ritorial jurisdiction  of  such  dty,  and  no  part 
thereof  be  left  to  tbe  Will  or  unregulated 
discretion  of  tbe  common  council  or  any  of- 
ficer. If  an  ordinance  upon  its  face  re- 
stricts tbe  right  of  dominion  which  the  owner 
might  otherwise  exerdse  without  question, 
not  according  to  any  uniform  rule,  but  so 
as  to  make  tbe  absolute  enjoyment  of  his 
own  depend  upon  the  arbitrary  will  of  the 
dty  authorities,  it  is  Invalid,  because  it  falls 
to  furnish  a  uniform  rule  of  action  and  leaves 
the  right  of  property  subject  to  the  will  of 
such  authorities,  who  may  exerdse  It  so  as 
to  give  exclusive  proflts  or  privileges  to 
particular  persons.  City  of  Richmond  v. 
Dudley,  120  Ind.  112,  28  N  E.  312, 13  L.  R.  A. 
687,  28  Am.  St  Rep.  180,  and  cases  cited; 
Bills  y.  City  of  Ooshen.  117  Ind.  221,  20  N. 
B.  115,  8  L.  R.  A.  281 ;  Bessonles  y.  City  of 
Indianapolis,  71  Ind.  189;  City  of  Plymouth 
y.  Bchulthels,  185  Ind.  339,  35  N.  H.  12; 
Mayor  of  Baltimore  v.  Radecke^  49  Md.  217, 
83  Am.  Rep.  289,  244;  State  v.  Dering,  84 
Wis.  685,  54  N.  W.  1104,  19  L.  R.  A.  868,  38 
Am.  St  Rep.  048,  952,  953;  Cicero  Lumber 
Co.  y.  Town  of  Cicero,  178  111.  9,  27,  61  N. 
B.  768,  42  L.  R.  A.  696,  68  Am.  St  Rep.  165, 
and  authorities  dted;  Noel  y.  People,  187 
111.  687,  591,  682,  68  N.  B.  618,  62  Ll  R.  A. 
287,  79  AH.  St  Rep.  238;  City  of  Chicago 
y.  Trotter,  186  111.  430,  438,  26  N.  B.  359; 
State  V.  Tennant  110  N.  a  600,  612,  613,  14 
8.  E.  387,  28  Am.  St  Rep.  715, 15  L.  R.  A.  423, 
and  cases  dted;  Town  of  State  Center  r. 
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Barensteln,  66  Iowa,  248,  23  N.  W.  662; 
City  of  Jacksonville  v.  Ledwltb,  26  Fla.  168, 
7  South.  885,  9  L.  R.  A.  68,  23  Am.  St  Rep. 
558,  and  authorities  cited  pages  575,  576; 
City  of  Newton  v.  Begler,  143  Mass.  698, 
10  N.  B.  464;  State  t.  Mahner,  43  La.  Ann. 
486,  497-498,  9  South.  480;  May.  v.  People 
of  Colorado,  1  Colo.  App.  157,  27  Pac.  1010. 

In  Bessonles  y.  City  of  Indianapolis,  71 
Ind.,  at  pages  197  and  198,  this  court  said: 
"Without  any  provision  as  to  the  location 
or  management  of  hospitals,  the  ordinance 
attempts  to  make  It  unlawful  for  any  one 
to  establish  or  conduct  one  without  a  license 
or  permit  from  the  common  council  and  board 
of  aldermen;  and  the  granting  or  refusal 
of  the  license  or  permit  Is  not  governed 
by  any  prescribed  rules,  but  rests  in  such  . 
case  In  the  uncontrolled  discretion  of  the 
common  council  and  board  of  aldermen.  It 
1b  apparent  that  under  the  ordinance.  If 
valid,  the  common  council  and  board  of  al- 
dermen have  the  power  to  grant  or  refuse 
the  license  In  any  given  case  at  their  mere 
pleasure,  and  that  no  one  can  conduct  or 
maintain  a  hospital  within  the  city,  however 
harmless  or  benefldal  it  might  be,  except 
by  the  consent  of  the  common  council  and 
board  of  aldermen.  It  is  not  necessary  to 
suppose  that  the  common  council  and  board 
of  aldermen  would  abuse  the  power  thus 
assumed  by  them  to  grant  or  refuse  the 
license  as  they  might  think  for  the  public 
good.  It  is  sufficient  to  say  that,  if  the 
ordinance  Is  valid,  the  common  council  and 
board  of  aldermen  have  it  in  their  power 
to  grant  one  person  a  license  and  refuse 
another  under  the  same  circumstances.  No 
law  could  be  valid  which  by  its  terms  would 
authorize  the  passage  of  such  an  ordinance. 
The  twenty-third  section  of  the  Bill  of  Rights 
provides  that  'the  General  Assembly  shall 
not  grant  to  any  citizen,  or  class  of  citizens, 
privileges  or  Immunities  which,  upon  the 
same  terms,  shall  not  equally  belong  to  all 
citizens.'  What  the  Legislature  cannot  do 
directly  In  this  respect,  It  cannot  authorize 
a  municipal  corporation  to  do."  In  City 
of  Richmond  v.  Dudley,  129  Ind.  116,  117, 
28  N.  B.  314,  13  L.  R.  A.  587,  28  Am.  St 
Rep.  180,  this  court  said:  "It  seems  from 
the  foregoing  authorities  to  be  well  estab- 
lished that  municipal  ordinances  placing  re- 
strictions upon  lawful  conduct  or  the  law- 
ful use  of  property  must  in  order  to  be 
valid,  specify  the  rules  and  conditions  to 
be  observed  in  such  conduct  or  business, 
and  must  admit  of  the  ezerdse  of  the  privi- 
lege by  all  citizens  alike  who  will  comply 
with  such  rules  and  conditions,  and  must 
not  admit  of  the  exercise,  or  of  an  oppor- 
tunity for  the  exercise,  of  an  arbitrary  dis- 
crimination by  the  municipal  authorities  be- 
tween  citizens   who   will   so   comply." 

It  will  be  observed  that  said  ordinance 
requires  the  use  of  the  particular  fender 
described  therein,  or  some  other  fender 
equally  as  good,  to  be  approved  by  the  com- 


mon coondl  or  ttreet  committee.  The  ordi- 
nance, if  valid,  vests  in  the  common  council 
and  street  committee  an  arbitrary  discretion, 
which  they  may  exercise  or  not  at  their 
pleasure.  They  have  the  power  to  approve 
a  fender  for  use  by  one  street  railroad  com- 
pany, and  refuse  approval  of  the  same  fen- 
der for  use  by  another  company,  under  the 
same  circumstances  and  conditions.  They 
also  have  the  power  to  approve  one  or  more 
fenders,  and  refuse  approval  of  other  fenders 
equally  as  good  or  better,  whether  made  by 
the  street  railroad  company  or  some  one  else, 
thus  arbitrarily  discriminating  In  favor  of 
some  manufacturers  and  against  others.  It 
Is  the  fact  that  said  officers  have  the  power 
to  do  this,  and  not  that  they  will  do  so, 
that  renders  said  ordinance  Invalid. 
Judgment  affirmed. 


(165  Ind.  SOS) 
O'BRIEN   v.   KNOTTS   et  al.    (No.   20,60&) 
(Supreme  Court  of  Indiana.    Oct  11,  1905.) 

1.  Wiixs— Election  bt  Widow. 

Under  the  law  as  it  stood  in  1872,  when  a 
will  devising  realty  in  question  was  probated, 
a  widow  who  was  called  on  to  elect 'between  a 
testamentary  provision  and  her  statutory  rights 
in  her  deceased  husl>and'8  estate  was  reqaured 
to  signify  her  choice  by  some  open  avowal  or 
affirmative  act  only  when  her  aim  was  to  accept 
the  provisions  of  the  will. 

2.  SAIOC— BVIDKRCK. 

On  the  issue  of  an  election  by  a  widow  to 
take  under  a  will,  there  must  l>e  some  clear  and 
positive  evidence  that  the  widow  had  consented 
to  surrender  her  legal  rights  in  the  estate  for 
the  testamentary  provision,  or  she  will  l>e  ad- 
judged as  having  elected  to  abide  her  rights 
under  the  statute. 

[Ed.  Note. — For  cases  In  point  ■«•  'ol-  ■*8. 
Cent.  Dig.  Wills,  f  2061.] 

8.  Saue. 

In  partition,  evidence  held  to  snstain  find- 
ings that  the  widow  of  the  common  ancestor  of 
the  parties  elected  to  take  her  statutory  estate, 
instead  of  the  amount  devised  to  her. 

4.  Venoob  and  Pubohabeb  —  Pabol  Saxjb  — 
Evidence. 

Evidence  held  to  establish  a  parol  contract 
by  heirs  to  sell  their  interest  to  the  widow  of 
the  decedent  in  consideration  of  her  payment  of 
the  debts  of  the  estate  out  of  her  separate 
property. 

5.  Fbaudb,    Statute  or  —  Sau  of  Land  — 
Paboi.  Contbact— Past  Pebfobmarcx. 

Where  a  widow  took  actual  absolnte  pos- 
session of  every  part  and  interest  in  certain  real 
estate  under  an  alleged  parol  contract  of  the 
heirs  to  surrender  to  her  their  interest  in  consid- 
eration of  her  paying  the  debts  of  the  estate  out 
of  her  separate  property,  which  she  did,  and 
thereafter  continued  in  possession  undisturbed 
and  made  valuable  improvements  on  the  land, 
the  contract  was  not  within  the  statute  of 
frands. 

6.  Tbiai/— Objections  to  Bvi0knce— Motion 
TO  Stbike. 

A  motion  to  strike  out  all  of  the  testimony 
of  a  witness  in  relation  to  a  certain  fact  was 
objectionable  for  failure  to  point  out  with  rea- 
sonable certainty  the  particular  matter  to  which 
it  was  addressed. 

[EM.  Note. — For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial.  J  24^^^^^^  by^^OOglC 
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7.  SAIOS— BSTOPPBL. 

PlaintlS,  after  havlnir  examined  a  wltneM 
on  a  certain  sabject  in  tfaie  hope  of  receiving 
favorable  testimony,  is  estopped  to  have  the 
testimony  which  was  unfavorable  stricken  ont 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  {  177.] 

8.  EvIDEncI^— ADHiseioKS— Pbivies. 

In  partition,  evidence  of  declarations  by 
plaintiff's  husband,  since  deceased,  who,  ■vriOx 
others,  was  a  devisee  of  the  land  subject  to  the 
payment  of  debts  of  the  testator,  concerning  in- 
debtedness against  the  land  which  the  widow 
had  agreed  to  pay  under  an  alleged  contract  by 
which  the  heirs  agreed  to  surrender  their  in- 
terests in  the  land  to  her,  was  admissible. 

Appeal  from  Circuit  Court,  Tipton  County ; 
J.  F.  Elliott,  Judge. 

Suit  for  partition  by  Flora  O'Brien  against 
Eliza  C.  Knotts  and  othera  From  a  decree 
in  favor  of  defendants,  plaintiff  appeals. 
Transferred  from  Appellate  Court  under 
section  1337a,  Bums'  Ann.  St  1901.  Affirm- 
ed. 

Greenlee  ft  Call  and  Coleman  ft  Carter,  for 
appellant  Gifford  ft  GlfFord  and  Beau- 
champ,  Mount  ft  Proctor,  for  appellees. 

HADLBY,  J.  This  Is  an  action  for  parti- 
tion, but  the  fundamental  question  involved 
is  one  of  title  In  the  appellant  On  a  gener- 
al denial  of  the  complaint,  there  was  a 
trial  by  the  court,  and  finding  and  judgment 
for  appellees.  The  special  finding  discloses 
the  following  facts :  Jonathan  Jennings  de- 
parted this  life  testate  In  1872,  leaving  Mar- 
garet Jennings,  his  widow,  and  three  chil- 
dren, namely,  John  T.,  Samuel,  and  the  de- 
fendant (appellee),  Eliza  C.  Knotts,  n6e  Jen- 
nings, as  his  only  heirs  at  law.  The  testator 
at  his  death  was  the  owner  of  80  acres  of 
land  in  Tipton  county,  and  a  small  amount 
of  personal  property,  all  of  which  he  be- 
queathed to  his  wife,  Margaret,  for  life,  with 
remainder  in  equal  shares  to  his  three  chil- 
dren. The  son  Samuel  died  in  1883,  leav- 
ing neither  wife  nor  child.  The  son  John  T. 
In  1880  intermarried  with  the  plaintiff  (appel- 
lant), and  In  1883  died,  leaving  no  heirs  but 
his  wife  and  mother,  Margaret  Jennings. 
Appellant  subsequently  Intermarried  with  O'- 
Brien. Margaret  Jennings  died  in  1902,  leav- 
ing as  her  only  heirs  her  daughter,  Eliza  C. 
Knotts,  and  Porter  Nelson,  with  whom  she 
had  Intermarried  In  188a  At  the  death  of 
the  testator  he  was  indebted  in  about  the 
snm  of  $2,000.  The  will  was  duly  probated, 
bnt  no  letters  were  ever  Issued  thereon  and 
no  administration  thereunder.  The  widow, 
Margaret  was  named  as  executrix,  but  never 
qualified.  Said  widow  elected  to  take  her 
rights  in  the  estate  nnder  the  law,  and  not 
under  the  will.  When,  as  they  did,  the  wid- 
ow and  her  said  children  discovered  that  It 
would  require  all  of  said  estate  beyond  the 
legal  portion  of  the  widow  to  pay  the  debts 
against  the  same,  the  children,  the  said  John 
T.,  Samuel,  and  Eliza  C.  E^notts,  entered  Into 
a  parol  contract  with  their  mother,  the  said 
Margaret,-  whereby  the  latter  assumed  and 


agreed  to  pay  all  of  the  Indebtedness  of  the 
estate  with  her  own  separate  means,  and  In 
consideration  therefor  the  children,  each  for 
himself,  agreed  to  execute  to  said  widow  a 
deed  conveying  to  her  all  the  right  title,  and 
interest  possessed  In  said  estate.  Under  and 
in  pursuance  of  the  contract  all  of  said  chil- 
dren put  their  said  mother  in  full,  complete, 
and  absolute  possession  of  the  land  describ- 
ed in  the  complaint  and  did  then  and  forev- 
er after  renounce  any  right  or  claim  therein. 
The  widow  on  her  part  paid  of  her  separate 
property  all  the  debts  against  said  estate, 
amounting  to  about  $2,000,  made  lasting  and 
valuable  improvements  at  a  cost  and  value 
of  $1,200,  and  held  the  absolute  and  undis- 
turbed possession  of  the  land  in  controversy 
until  her  death.  Upon  the  foregoing  facts 
the  court  concluded  that  the  law  was  with 
the  defendants,  and,  having  overruled  appel- 
lant's motion  for  a  new  trial,  rendered  judg- 
ment against  her  for  costs,  and  she  appeals. 

Besides  the  overruling  of  her  motion  for  a 
new  trial,  appellant  assigns  the  court's  con- 
clusion of  law  as  erroneous,  but  In  her  brief 
does  not  state  the  latter  as  a  ground  relied 
upon  for  reversal,  nor  refer  to  It  in  argu- 
ment as  being  a  misstatement  of  the  law 
upon  the  facts  set  forth  in  the  special  find- 
ing. Under  the  waiver  or  implied  conces- 
sion, therefore,  we  are  not  called  upon  to 
consider  the  accuracy  of  the  conclusion  of 
law.  The  principal  question  In  the  case 
is  the  sufficiency  of  the  evidence  to  sustain 
the  finding.  It  is  earnestly  and  ably  con- 
tended by  counsel  that  there  was  an  abso- 
lute failure  of  legitimate  evidence  to  sustain 
the  findings  (1)  that  the  widow,  Margaret 
Jennings,  elected  to  take  her  interest  in  the 
estate  of  her  deceased  husband  under  the 
law;  (2)  the  making  of  the  parol  contract 
of  sale ;  and  (3)  that  possession  by  the  wid- 
ow was  taken  under  the  contract 

1.  Under  the  law  as  it  stood  In  1872, 
when  the  will  was  probated,  a  widow,  who 
was  called  upon  to  elect  between  a  testamen- 
tary provision  and  her  statutory  rights  In 
her  deceased  husband's  estate,  as  in  this 
case,  was  required  to  signify  her  choice  by 
some  open  avowal  or  affirmative  act  under 
the  win  only  when  her  aim  was  to  accept 
the  provisions  of  the  will.  The  rule  was 
grounded  upon  the  theory  that,  as  the  stat- 
ute defined  and  fixed  the  rights  of  the  wife 
In  her  husband's  estate,  she  could  not  be 
divested  of  what  the  law  gave  her  for  an- 
other and  different  Interest  without  her  con- 
sent So  It  was  held,  under  the  statute  as 
then  constructed  and  as  it  remained  till  1885 
(Acts  1885,  p.  239,  c.  103),  that  In  the  absence 
of  some  writing  or  declaration  or  affirma- 
tive act  pursuant  to  the  provisions  of  the 
will,  indicating  an  acceptance  of  the  will, 
the  widow  was  presumed  to  have  taken  her 
rights  under  the  law.  In  other  words,  in  all 
cases  of  controversy  there  must  be  produced 
some  positive,  affirmative,  and  clear  evi- 
dence that  the  widow  had  consented' Qw^ 
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render  her  legal  rights  In  the  estate  for  the 
testamentary  provision,  or  she  would  be  ad- 
Judged  as  having  elected  to  abide  her  rights 
under  the  statute.  Wetherlll  v.  Harris,  07 
Ind.  473;  Leach  t.  Prebster,  39  Ind.  497: 
Piercy  v.  Plercy,  19  Ind.  467;  Wilson  v. 
Moore,  86  Ind.  244;  Wilson  v.  Wilson,  145 
Ind.  666,  44  N.  B.  665.  Under  this  rule  o£ 
the  law  we  are  unable  to  say  that  the  evi- 
dence was  in8u£9c!ent  to  Justify  the  court  In 
finding  that  the  widow  toolc  under  the  law. 
There  is  no  evidence  that  she  ever  uttered 
a  word  or  did  an  act  that  indicated  that  she 
bad  accepted  the  provisions  of  the  will.  It 
is  true  that  she  was  nominated  as  executrix, 
and  that  the  will  was  probated,  but  there  is 
no  evidence  that  she  procured  or  knew  of 
the  probate,  or  that  she  had  any  icnowledge 
of  her  nomination,  or  even  of  the  contents  of 
the  will.  The  evidence  all  shows  that  there 
was  no  regular  settlement  of  the  estate,  ei- 
ther under  letters  testamentary  or  of  admin- 
istration, and  that  no  such  letters  were  ever 
Issued.  Besides,  It  appears  without  contra- 
diction that  after  the  death  of  her  husband 
she  and  her  children  continued  to  reside  on 
the  farm.  She  assumed  and  continued  to 
exercise  absolute  dominion  over  the  proper- 
ty, real  and  personal,  bought  and  sold  per- 
sonal property,  repaired,  ditched,  fenced, 
cleared  up  ground,  and  made  valuable  and 
lasting  Improvements,  disposed  of  growing 
timber,  and  rendered  no  account  to  her  chil- 
dren or  the  court.  But  appellant  argues 
that  her  possession  and  control  was  con- 
sistent and  consonant  with  the  provisions 
of  the  will,  which  gave  her  a  life  estate  in 
all  the  property.  Except  the  sale  of  the 
timber  from  the  farm,  this  was  perhaps 
true;  but  it  was  consistent  in  a  broader 
sense  with  her  claim  of  absolute  ownership 
by  purchase  from  her  children.  As  we 
have  seen,  the  widow  could  not  be  divest- 
ed of  her  statutory  rights  without  clear  and 
satisfactory  proof  that,  with  knowledge  of 
the  provisions  of  the  will,  she  voluntarily 
accepted  the  testamentary  provision  in  lieu 
of  the  benedts  provided  by  statute.  Clear- 
ly, under  the  evidence  and  the  rule  of  law 
prevailing  at  the  time,  we  cannot  disturb 
the  court's  finding  that  the  widow  took  un- 
der the  law. 

2.  The  second  finding  objected  to,  to  wit, 
the  existence  of  a  parol  contract  of  sale  be- 
tween the  mother  and  children.  Is  not  so 
clearly  established.  An  apparently  credible 
witness  testified  to  hearing  a  conversation 
between  Jolm  T.  Jennings,  former  husband  of 
appellant,  and  James  Knotts,  the  husband  of 
his  sister,  E/liza,  the  said  John  and  Bliza 
being'  tbe  children  of  said  widow.  In  Septem- 
ber, 1878,  when  Knotts  and  his  wife  were 
about  leaving  for  Kansas  to  reside.  In  which 
conversation  Jennings  said  to  his  brother-in- 
law,  Knotts,  "Jim,  we  ought  to  have  made 
those  quitclaim  deeds  to  mother  for  the 
farm,"  and  Knotts  replied  that  be  (Jennings) 
should  make  out  the  deeds  and  send  them  to 


him,  and  he  and  his  wife  would  sign  them. 
Another  witness  testified  tiiat,  while  living 
on  tbe  farm  about  1877,  he  constructed  some 
tile  ditches,  and  did  some  grubbing  and  other 
work  for  the  widow  on  the  place,  and  in  the 
same  period  was  told  on  the  farm  by  John  T. 
Jennings,  while  speaking  of  the  farm  and 
his  mother's  possible  removal  to  Kansas,  that 
She  bad  the  right  to  sell  the  farm ;  that  tbe 
children  had  agreed  to  turn  it  over  to  her  if 
she  would  settle  the  d^bts;  that  his  mother 
wanted  it  in  better  repair  and  would  have 
more  done,  bnt  she  bad  already  paid  out  more 
money  than  the  place  was  worth.  Numerous 
6tbec  statements  of  John  T.  Jennings,  who 
was  the  oldest  child,  were  admitted,  to  the 
effect  that  he  bad  no  Interest  In  the  land, 
that  the  farm  was  his  mother's,  and  that  she 
had  paid  out  about  $2,000  to  save  It  It  was 
further  In  evidence  that  the  widow  In  1873, 
tbe  year  following  her  husband's  death,  re- 
ceived from  her  father's  estate  about  |2,000. 
Besides,  It  will  be  noted  that  appellant  intro- 
duced no  evidence  whatever  In  contradiction 
of  appellee's  claim  of  a  parol  sale  to  the 
mother.  So  we  have  It  shown  by  uncon- 
tradicted evidence  that  the  widow,  after  the 
death  of  tbe  husband,  exercised  absolute 
control  and  dominion  over  all  the  property  of 
the  estate,  real  and  personal.  The  estate  was 
indebted  about  $2,000.  There  was  no  admin- 
istration; no  claims  presented  to  the  heirs; 
no  creditor  complaining  in  court  or  elsewhere. 
The  statements  of  Thomas  Jennings  that  bla 
mother  by  contract  with  her  children  was  to 
pay  the  debts  and  have  the  farm,  and  that 
she  was  not  settling  the  estate  under  the 
will ;  the  Inheritance  of  the  widow  from  her 
father's  estate  of  enough  money  to  pay  the 
debts ;  the  sale  of  growing  timber ;  the  mak- 
ing of  permanent  improvements  of  the  value 
of  $1,200  by  the  widow,  and  her  undisturbed 
possession  for  30  years;  and  the  natural  In- 
ference that  may  be  drawn  from  these  several 
incidents — we  think,  warranted  the  court,  in 
the  absence  of  anything  to  the  contrary.  In 
finding  that  there  was  a  contract  of  sale 
made  in  substance  as  stated  in  the  finding. 
It  Is  earnestly  contended  that  the  contract 
relied  on,  being  oral,  if  made  at  all,  was 
within  tbe  statute  of  frauds,  and  was  not 
saved  therefrom  by  tbe  purchaser's  sabse- 
quent  possession,  performance,  and  Improve- 
ment We  are  aware  of  the  general  doctrine 
which  asserts  that  the  possession  of  one 
tenant  in  common  is  the  possession  of  all,  and 
of  the  line  of  cases  to  which  Johns  v.  Johns, 
67  Ind.  440,  belongs,  which  hold  that  a  mere 
continuance  in  possession  of  a  tenant  In 
common  or  other  person  is  not  such  a  taking 
of  possession  under  an  oral  contract  as  wIU 
rescue  the  case  from  the  statute  of  frauds. 
But  this  case  is  dlstingulahable  from  the  cases 
referred  to,  in  that  its  facts  go  further  than 
sanctioned  by  the  general  rule  above  referred 
to.  Here  It  Is  shown  that  Mrs.  Jennlnga 
under  tbe  contract  which  It  la  claimed  she 
made  with  her  children,  took,  not  the  con- 
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atmctlre,  but  the  aetaal,  absolute  i)088e8(d<ai 
of  every  i>art  and  Interest  in  said  eatate,  and 
continiied  rmdiatnrbed  in  the  same,  and  that 
her  grantees  retired  and  continued  to  dis- 
claim, espedaUy  the  one  under  wbom  the 
appellant  claims,  any  rif^t  or  Interest  in  the 
land.  The  character  of  the  poeaession  takoi 
as  here  shown,  the  full  pa;m«it  of  the  pur- 
chase price,  and  the -making  of  valuable  and 
lasting  Improvementa,  we  think,  bring  the 
case  within  the  doctrine  of  Peck  v.  Williams, 
US  Ind.  256^  15  N.  B.  270,  where  it  la  said: 
"A  contract  of  purchase  thus  made  and 
carried  Into  effect  by  possession  and  im- 
provements made  Is  taken  ont  of  the  statute 
of  frauds,  and  the  state  of  the  title  and  the 
possession  of  the  purchaser  are  sufflclent  to 
put  such  a  purchaser  on  inqutry." 

S.  Before  the  alleged  sale  of  the  land  to 
their  mother,  the  latter  and  her  children 
continued  to  live  together  on  the  farm;  all 
enjoying  actual  and  equal  possession  of  tiie 
conuoon  property.  After  the  alleged  sale, 
John  T.  married  appellant,  left  the  farm,  and 
settled  three  miles  away;  his  sister  Eliza 
married  and  moved  to  the  state  of  Kansas; 
and  Samuel  Jennings  died.  In  addition  to 
thus  abandoning  the  farm  to  their  mother, 
there  la  not  a  shadow  of  evidence  that  any 
one  of  the  children  ever  thereafter  claimed  an 
Interest  In  the  land,  or  doiied  their  mother's 
ownership,  or  did  anytMng  inconsistent  with 
the  sale.  These  things,  we  think,  reasonably 
sbovr  tbat  after  the  time  of  the  sale,  as  claim- 
ed, there  was  at  least  a  different  and  en- 
larged possession  conferred  upon  the  widow ; 
that  thereafter  she  held,  not  her  undivided 
one-third  part,  but  the  absolute  and  exclusive 
possession  of  the  whole  estate.  Here  there  is 
at  least  some  legitimate  evidence,  both  direct 
and  inferential,  and  which  is  of  a  character 
to  forbid  us  from  holding  that  the  court  erred 
in  Its  third  finding.  We  cannot  weigh  the 
evidence. 

In  the  progress  of  the  trial,  Mrs.  Shepley, 
sister  of  Margaret  Jennings,  ti>e  widow,  as  a 
witness  for  ap];)ellees,  testified  that  in  1872 
and  1873  she  (witness)  and  her  sister,  Marga- 
ret Jennings,  each  inherited  from  their  f athert 
a  resident  of  Fayette  county,  Ind.,  about 
$2,000,  as  follows:  $200  in  personal  proper- 
ty ;  $200  from  rents ;  $1,400  from  the  sale  of 
real  estate  received  In  partition,  which  she 
and  her  sister  conveyed  to  Beeson  in  Febru- 
ary, 1873;  and  $200  interest  accrued  on  pur- 
chase-money notes.  On  cross-examination 
the  witness  said  that  she  did  not  see  any 
money  paid  to  her  sister,  but  her  sister  told 
her  that  she  received  it,  and  she  knew  that 
abe  and  her  sister  had  the  same  Interest  and 
sold  to  the  same  man,  and  that  she  (witness) 
received  $1,400  prindpa)  for  her  share  in  the 


land,  and  ber  sister  got  the  same;  and  the 
cross-examination  proceeded:  "Did  she  tell 
you  that  she  got  the  money?  Ans.  Yes,  sir." 
Appellant's  counsel  moved  the  court  "to  strike 
ont  all  the  testimony  of  the  witness  in  rela- 
tion to  the  fact  that  her  sister  received  any 
amount  of  money."  The  motion  was  prt^erly 
overruled  for  at  least  two  reasons:  (1)  Be- 
cause it  was  too  generaL  Such  a  motion,  to 
be  entertained,  should  point  out  to  the  court 
with  reasonable  certainty  the  particular  mat- 
ter, or  answer,  or  part  of  answer,  to  which  it 
Is  addressed.  The  trial  Judge  should  not 
have  been  expected  to  hunt  through  the  long 
examination  and  sift  out  all  expressions  of 
the  witness  that  related  to  the  fact  that  the 
witness's  sister  received  the  money.  Wysor 
Land  Co.  v.  Jones,  24  Ind.  App.  451,  56  N.  E. 
46;  Underbill  on  Ev.  $  308;  2  ElUott  on  Ev. 
!§  832  and  884;  3  Jones  on  Ev.  S  898.  (2) 
The  motion  embraced  some  matter  brought 
out  by  responsive  answers  to  questions  pro- 
pounded by  appellant's  counsel,  as  Indicated 
above.  Appellant,  having  quizzed  the  wit- 
ness In  the  hope  of  receiving  favorable  testi- 
mony, will  not  be  heard  on  a  motion  to  strike 
It  out  when  it*  turned  out  to  be  unfavorable. 
Elliuger  v.  Rawlings,  12  Ind.  App.  336,  40  N. 
E.  146 :  3  Jones  on  Ev.  S  898 ;  Underbill  on  Ev. 
{868. 

In  appellees'  direct  examination  of  B.  F. 
Hlnea,  the  witness  had  spoken  of  an  old 
friendship  between  him  and  John  T.  Jennings, 
when  they  were  young  men,  and  of  a  con- 
versation between  tbem  In  that  period  con- 
cerning the  estate  and  his  relations  thereto ; 
and  then  counsel  addressed  to  him  the  follow- 
ing question:  "What  did  he  say  at  that  time 
about  any  indebtedness  against  that  place?" 
Appellant  objected  to  the  question  on  the 
ground  that  it  called  for  hearsay.  The  ob- 
jection was  overruled.  We  think  the  evi- 
dence was  not  necessarily  hearsay.  John  T. 
Jeimings,  with  others,  was  a  devisee  of  the 
land  subject  to  the  payment  of  debts.  In  a 
pi^oeeeding  to  sell  the  land  to  pay  the  debts  of 
the  estate,  his  admissions  and  declarations, 
against  interest,  concerning  the  existence  of ' 
such  debts  would  be  competent  evidence 
against  him.  Appellant,  his  wife  and  heir, 
has  no  greater  rights  concerning  the  same 
subject-matter,  and  is  bound  In  the  same  way 
her  husband  would  be'  bound  if  living.  Fur- 
thermore, If  John  T.  Jennings  were  now  in 
court  denying  the  contract  of  sale  and 
the  payment  by  his  mother  of  the  debts  of 
the  estate,  evidence  of  his  admissions  would 
be  unquestionably  competent  Appellant, 
claiming  only  by  inheritance  from  him.  Is 
governed  by  the  same  rights  and  limitations. 

We  find  no  error.    Judgment  afBrmed. 
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and- 


(36  Ind.  App.  406) 

GRIFFIN   V.   MIIXBR.    (No.    6,774.) 

(Appellate  (^urt  of  Indiana,  Division  No.  2. 
Oct  31,  1905.) 

Appeai^-Review  — Plbadihqs— OBJKOnONB 

Not  Made  Below. 
Where  the  paragraphs  of  a  complaint  were 
not  tested  by  demurrer  in  the  trial  court,  and 
contained  a  statement  of  sufficient  facts  to  bar 
another  action  for  the  same  cause,  it  is  suf- 
ficient when  questioned  for  the  first  time  on 
appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  §{  1226-1233.] 

Appeal  from  Superior  C!ourt,  Marlon  Goun- 
^;  John  L.  McMasters,  Judge. 

Action  by  William  R.  Miller  against  Jere- 
miah Grlffln.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Rochford  &  Coleman,  and  H.  N.  Spaan,  for 
appellant  J.  T.  LeckUder  and  D.  A.  Myera, 
for  appellee. 

COMSTOCK,  J.  This  case  was  tried  up- 
on the  third  paragraph  of  the  complaint, 
the  flrst  and  second  haying  been  withdrawn. 
The  answer  to  said  paragraph  was  a  general 
denial.  There  was  a  trial  by  jury  and  a 
verdict  and  judgment  in  favor  of  the  ap- 
pellee in  the  sum  of  $1,550. 

The  errors  relied  upon  for  reversal  are: 
First,  that  the  third  paragraph  of  complaint 
does  not  state  facts  sufficient  to  constitute 
a  cause  of  action;  second,  that  there  was 
error  in  overruling  appellant's  motion  for 
a  new  trial.  The  third  paragraph  of  com- 
plaint alleges  in  substance  that  the  defend- 
ant Griffin,  Is  Indebted  to  the  plaintiff  for 
money  had  and  received,  as  principal  and 
interest  in  the  sum  of  |1,700;  that  on  or 
about  July  20,  1904,  the  plaintiff  delivered 
to  the  defendant  $300  in  cash,  with  instruc- 
tion that  be  pay  the  said  sum  to  the  plain- 
tiff's wife,  and  take  her  receipt  therefor, 
and  return  the  same  to  him,  and  that  the 
defendant  promised  to  pay  the  said  sum  of 
$300  as  instructed,  and  return  to  him  a  re- 
ceipt as  indicated;  that  on  said  20th  day 
of  July  the  plaintiff  and  defendant  went  to 
the  Merchants'  National  Bank  in  Indianap- 
olis, and  purchased  a  draft  for  the  sum  of 
$1,300,  which  draft  was  made  payable  to 
the  order  of  the  defendant,  in  the  name 
and  style  of  Jerry  Griffin,  and  that  said 
draft  was  paid  for  oat  of  money  owned  and 
belonging  to  the  plaintiff,  and  was  in  fact 
purchased  for  the  sole  use  and  benefit  of 
the  plaintiff,  and  was  then  and  there  deliv- 
ered to  the  plaintiff,  but  through  oversight 
and  inadvertence  said  draft  was  not  indorsed 
by  the  ijefendant;  that  the  plaintiff  left  for 
California  on  said  date,  and  after  bis  arrival 
there  discovered  that  he  could  not  procure 
the  cash  on  said  draft,  for  the  reason  that 
the  same  was  payable  to  the  order  of  the 
defendant,  whereupon  he  mailed  the  draft 
to  the  defendant,  to  be  Indorsed  and  returned 
to  him  in  California;  that  the  defendant  re- 
ceived said  draft  about  August  1,  1904,  but, 


Instead  of  indorsing  and  returning  the  same 
to  plaintiff,  the  defendant  procured  the  cash 
on  said  draft  and  appropriated  the  money 
to  bis  own  use,  and  has  ever  since  said 
date  refused  to  account  for  the  same,  though 
frequently  requested  and  commanded  to  do 
so;  that  the  defendant  still  holds  said  sum 
of  $3(X),  received  as  aforesaid,  and  that  he 
has  not  paid  the  said  sum  of  money  to  the 
plaintifTa  wife  as  be  promised,  and  has  re- 
fused to  account  for  the  sum  of  $300,  al- 
though frequently  requested  and  commanded 
to  do  BO. 

It  Is  conceded  by  appellant  that  that  part 
Of  the  paragraph  in  question,  based  upon  tbe 
$300  paid  to  appellant  for  tbe  use  of  ap- 
pellee's wife,  is  good;  but  be  insists,  that 
being  true,  that  part  of  tbe  motion  for  a 
new  trial  which  alleges  that  the  amount  of 
recovery  Is  excessive  ought  to  be  sustained. 
This  disposes  of  tbe  flrst  spedflcatlon  of 
error,  but  it  is  proper  to  add  tbat  tbe  para- 
graph in  question  was  not  tested  by  demnr- 
rer  In  the  trial  court,  and  it,  containing  the 
statement  of  sufficient  facts  to  bar  another 
action  for  the  same  cause,  is  therefore  nn- 
der  numerous  decisions  good,  when  ques- 
tioned for  the  flrst  time  upon  appeal. 

As  to  the  second  specification  of  error. 
we  have  read  the  evidence.  Between  that 
of  appellant  and  appellee  there  is  a  conflict, 
upon  which  tbe  jtiry  have  passed.  They 
have  given  credit  to  the  testimony  of  the 
appellee,  and  It  affords  ample  ground  for 
tbe  amount  of  the  judgment  The  facts  as 
they  appear  of  record  call  for  the  assess- 
ment of  damages  in  favor  of  appellee. 

Judgment  affirmed,  and  5  per  cent  damages 
assessed. 


(36  Ind.  App.  !S0) 

ISPHORDING  T.  WOLF.    (No.  5,450.) 

(Appellate  Court  of  Indiana,  Division  No.  2, 

Oct  11,  1905.) 

1.  Brokers— Wbitten  AtJXHOBiTT— Cobbbb- 

PONDENCE— CONSTRUqrlON. 

A  written  contract  to  pay  the  broker  a 
commission,  required  by  Acta  1901,  p.  104,  c  67, 
for  a  sale  of  real  estate,  was  clearly  shown  by 
correspondence  between  a  broker  and  his  prin- 
cipal, who  in  one  letter  asked  tbe  broker  what 
per  cent,  he  would  get  and  for  all  pardcnlars, 
to  which  he  replied,  stating  his  commission 
specifically,  whereupon  the  principal  answered 
that  she  was  sorry  she  bad  to  let  the  property 
go  for  that  price,  but  was  anxious  to  sell,  and 
inclosed  an  abstract  for  continuation. 

2.  Same. 

A  broker's  right  to  commission  is  complete 
on  his  procuring  a  person  ready  and  willing  to 
buy,  regardless  of  a  failure  of  tbe  sale  by  the 
principal's  refusal  to  convey. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent  Dig.  Brokers,  t{  81,  94.] 

3.  HUSBAUD   AND   WiFS— Mabbud   Woukm— 
Contract  fob  Services. 

A  married  woman  has  power  to  bind  herself 
for  the  payment  of  brokers  services  rendered 
to  her  in  the  sale  of  her  real  estate,  under 
Bums'  Ann.  St.  1901,  8  6960,  declaring  that  all 
the  legal  disabilities  of  married  women  to  make 
contracts  are  abolished,  ezcest  aMoQ^SFWae 
provided.  Uigitized  by  VjOOS 
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1.  Sake— Sefabatk  PaoPBKTT— Cohtiuot  to 
Convey— Validitt. 
'  A  married  woman's  contract,  executed 
throogh  a  broker  to  convey  her  separate  real 
estate,  was  snfflcient  to  bind  tbe  proposing  pur^ 
chaser,  though  she  had  no  power  to  convey  the 
land  without  her  husband  joining  in  the  con- 
veyance. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty;  Henry  Clay  Allen,  Judga 

Action  by  George  Wolf  against  Anna  M. 
Isphording.  £Yom  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

Barrett  ft  Barrett  and  Powell  &  Smiley, 
for  appellant  Edenbarter  &  Mull,  for  appel- 
lee. 

BOBT,  J.  Action  by  appellee;  demurrer 
to  complaint,  for  want  of  facts,  overruled; 
answer  in  three  paragraphs,  demurrers  to 
each  of  which  were  sustained,  and  general 
denial  filed.  Tbe  issue  thus  made  was  tried 
without  a  jury,  and  the  general  finding  made 
for  appellee,  upon  which  Judgment  was  ren- 
dered. No  evidence  was  introduced  upon  the 
trial  by  appellant  The  determination  of 
tbe  appeal  depends  upon  a  single  proposition, 
wbicb  is  variously  presented;  1.  e.,  whether 
a  written  contract  to  pay  commission  is 
sbown,  conforming  to  the  provisions  of  tbe 
act  of  March  6,  1901.  Acts  ISOl,  p.  104, 
c  67. 

Appellant  a  married  woman,  residing  in 
Cincinnati,  was  the  owner  of  certain  Indian- 
apolis real  estate,  which  she  desired  to  sell. 
Appellee,  a  real  estate  broker,  of  Indianap- 
olis, had  endeavored  to  procure  a  purchaser 
for  it  In  this  he  was  after  some  time  suc- 
cessful, and  submitted  a  proposition  of  pur- 
chase. If  a  written  contract  for  tbe  payment 
of  commission  exists,  it  Is  found  in  certain 
letters  which  passed  between  the  parties  In 
this  action.  On  February  11,  1902,  appellant 
wrote  a  letter  as  follows :  "Mr.  Wolf — Dear 
Sir:  Tour  letter  received.  I  find  that  you 
are  right  concerning  the  taxes ;  but  I  think, 
if  we  sell  at  that  figure,  he  should  assume 
those  taxes.  Mr.  Isphording  said  we  bad  to. 
It's  just  as  you  say.  If  we  sell,  we  will 
avoid  the  taxes  in  April ;  also  a  new  roof  it 
needs  now.  So  let  me  know  by  return  mall 
what  per  cent  you  get  and  all  particulars. 
Tours  very  respectfully,  Mrs.  R.  C.  Isphord- 
ing. Best  regards  from  Mr.  Isphording." 
On  tbe  18th,  inst.  he  procured  a  writtea 
proposition  from  his  customer,  and  notified 
appellant  thereof,  concluding  bis  letter  as 
follows:  "As  to  my  commission,  it  will  be 
tbe  customary  one:  On  tbe  first  $1,000,  4 
per  cent,  or  (40.00.  On  the  next  $2,000,  8 
per  cent,  or  $60.00.  On  the  balance  $8,500,  2 
per  cent,  or  $170.00.  Total  sale,  $11,600. 
$270.00,  total  commission.  Mr.  Langsen- 
kamp's  ofTer,  of  course,  provides  that  yon 
must  deliver  tbe  property  clear  of  any  and 
all  incumbrancer.  If  you  have  an  abstract  to 
said  real  estate,  you  had  better  send  It  to  me 
for  continuation.    If  you  bare  no  abstract 


authorize  me  to  have  one  made.  At  all 
events,  advise  me  at  once  of  your  decision. 
Tours  truly,  [Signed]  George  Wolf."  On  tbe 
21at,  appellant  wrote  as  follows:  "Mr. 
Wolf— Dear  Sir:  Tour  letter  of  tbe  19tb 
received.  Sorry  we  have  to  let  it  go  at  that, 
but  am  anxious  to  sell  now.  Inclosed  find 
abstract  of  title.  I  suppose  it  is  necessary 
to  hire  an  attorney  to  finish  up  matters.  If 
BO,  we  will  tdre  a  Mr.  Hauck  there,  an  ac- 
quaintance of  ours.  Expect  to  hear  from 
you  soon.  Tours  very  truly,  Mrs.  E.  C.  Is- 
phording. P.  S.  Sander  and  Becker  have 
possession  until  March  10th."  On  the  25tb 
she  wrote  the  following  letter :  "Mr.  Wolf — 
Dear  Sir :  I  have  had  a  better  otter  from  a 
Cincinnati  man  by  far  than  you  could  give. 
Will  you  please  be  kind  enough  to  return  ab- 
stract of  title,  and  I  will  pay  you  for  any 
trouble  you  went  to.  I  am  sorry,  but  you 
cannot  blame  under  tbe  circumstances. 
Please  send  by  return  mail,  and  oblige. 
Tours  very  truly, 

Mrs.  R.  C.  Isphording." 

Tbe  subject-matter  of  tbe  proposed  sale  is 
clearly  shown  by  the  correspondence,  and 
includes  a  definite  statement  of  the  com- 
mission to  be  paid.  The  act  of  1901  is  as 
follows:  "Section  1.  Be  it  enacted  by  the 
General  Assembly  of  tbe  state  of  Indiana, 
that  no  contract  for  the  payment  of  any  sum 
of  money,  or  thing  of  value,  as  and  for  a 
commission  or  reward  for  tbe  finding  or 
procuring,  by  one  person,  of  a  purchaser  for 
the  real  estate  of  another  shall  be  valid,  un- 
less the  same  shall  be  in  writing,  signed  by 
the  owner  of  such  real  estate  of  bis  legally 
appointed  and  duly  qualified  representative." 
Written  evidence  is  required,  where  a  com- 
mission for  finding  or  procuring  a  purchaser 
of  real  estate  is  claimed.  Tbe  statement 
made  by  appellee  was  assented  to  by  appel- 
lant and  furnishes  tbe  sole  measure  of  her 
liability.  Beahler  v.  Clark,  32  Ind.  App.  222, 
227,  68  N.  E.  613. 

That  a  married  woman  has  no  power  to 
convey  her  real  estate,  except  her  husband 
join  in  such  conveyance,  is  beside  the  ques- 
tion. She  has  power  to  bind  herself  for  the 
payment  of  services  rendered  to  her.  Section 
6960,  Burns'  Ann.  St  1901 ;  Rosa  v.  Prather, 
103  Ind.  191,  2  N.  E.  575;  Arnold  v.  Engle- 
man,  103  Ind.  612,  3  N.  E.  238;  Toung  t. 
McFadden,  125  Ind.  264,  26  N.  E.  284.  The 
contract  was  sufficient  to  bind  the  proposing 
purchaser,  thereby  securing  to  appellant  the 
opportunity  for  which  she  sought. 

The  right  to  tbe  commission  was  not  de- 
pendent upon  the  consummation  of  tbe  trans- 
action by  appellant  but  became  complete 
upon  the  procurement  of  a  person  ready  and 
willing  to  buy.  McFarland  v.  Llllard,  2  Ind 
App.  160,  28  N.  E.  229,  60  Am.  St  Rep.  234. 

The  trial  court  did  not  err  in  overruling 
tbe  demurrer  to  tbe  complaint  in  sustain- 
ing demurrers  to  tbe  answers,  or  in  overrul- 
ing appellant's  motion  for  a  new  trial. 

Judgment  affirmed. 
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(M  iDd.  App.  SIS) 

STAFFORD  v.  CONWELIj.    (No.  5,706.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct   13,   1005.) 

OsTS  OK  Appeal — Losiko  Pabtt. 

An  appellant,  wtio  diBmissea  hia  appeal 
after  bringing  the  cause  to  the  Appellate  Court 
and  causing  the  same  to  be  placed  on  its  dock- 
ets, on  procuring  a  settlement  out  of  court  from 
the  appellee,  is  the  "losing  party,"  within 
Burns'  Ann.  St  1901,  §  1S37,  imposing  a  docket 
fee  of  $10  on  the  losing  party. 

[Ed.  Note. — For  cases  in  point,  see  ToL  13, 
Cent  Dig.  Costa,  i  878.] 

■  Appeal  from  Circuit  Court,  Howard  Conn- 
ty ;  J.  F.  Elliott  Judge. 

Action  by  tydla  J.  Stafford  against  Wil- 
liam H.  Conwell,  administrator.  From  a 
Judgment  for  defendant,  plaintiff  appeals. 
The  appeal  was  dismissed,  and  plaintiff  filed 
a  motion  to  be  relieved  from  tbe  payment  of 
the  $10  docket  fee.    Denied. 

B.  0.  Moon,  for  appellant 

MYERS,  P.  J.  A  transcript  of  this  case, 
on  appeal  from  the  lower  court  was  filed  In 
this  court  May  1,  1905.  and  under  the  rules 
of  the  court  the  cause  was  submitted  May 
3l8t  August  25th  appellant  filed,  omitting 
the  caption,  the  following  dismissal:  "The 
above  cause  is  dismissed."  On  September  6th 
she  filed  a  petition  and  motion,  of  which  she 
gave  notice  to  appellee,  asking  to  be  re- 
lieved from  the  payment  of  the  $10  docket 
fee  provided  for  under  section  1337r,  Bums' 
Ann.  St  1901,  and  which  it  is  the  duty  of  the 
clerk  of  this  court  to  tax  to  the  losing  party 
as  costs  In  each  case,  and  collect  If  collectible, 
and  pay  the  same  into  the  state  treasury. 
Appellant  says.  In  support  of  her  motion, 
"that  after  this  cause  was  appealed  to  this 
court  the  defendant,  appellee,  paid  to  the 
plaintiff  $260  In  settlement  of  her  claim, 
and  she  dismissed  her  appeal."  Appellant 
contends  that  because  she  received  $250  in 
settlement  of  her  cause  of  action  she  was  not 
therefore  a  losing  party,  and  ought  not  to  be 
taxed  and  required  to  pay  a  docket  fee. 

From  an  examination  of  the  various  leg- 
islative enactments  on  the  subject  of  docket 
fees.  It  Is  evident  that  our  lawmaking  power 
intended  that  litigants  should  assist  in  paying 
the  expenses  of  the  Judicial  department  of 
the  state,  and  to  that  end  assessed  a  docket 
fee  In  each  case  against  the  losing  party. 
Appellant  brought  her  cause  to  this  court  on 
appeal,  and  caused  the  same  to  be  placed 
upon  Its  dockets.  This  done,  a  docket  fee 
at  once  accrued  to  the  state,  which,  under 
our  statute.  Is  to  be  taxed  against  and  paid 
by  the  losing  party.  When  she  dismissed  her 
appeal,  that  was  a  disposition  of  the  case 
in  this  court.  The  reason  for  het  dismissal 
Is  a  matter  about  which  the  court  can  have  no 
concern.  It  may  be  true  that  the  appeal 
aided  In  bringing  about  a'  compromise ;  but 
as  appeals  can  only  be  prosecuted  In  this 
court  upon  an  assignment  of  error  based  upon 
a  claimed  erroneous  ruling  or  decision  of 


the  lower  court  InvolTlog  a  question  of  law, 
anything  short  of  a  confession  of  error  by 
appellee  or  a  decision  of  the  court  In  bar 
favor  on  the  issue  tendered  by  the  appeal. 
In  our  opinion,  would  make  her  the  'losing 
party,  and  therefore  liable  for  the  payment 
of  the  docket  fee — the  test  being  the  manner 
of  the  disposition  of  the  case  on  appeal,  and 
not  the  effect  of  the  compromise  made  by  the 
parties  as  to  who  lost  or  won  thereby  tn  a 
pecuniary  way,  which  determines  who  shall 
be  considered  Hie  "losing  party"  under  tlie 
statute  and  liable  for  the  payment  of  the 
docket  fee. 
Motion  overruled. 


(3<  Ind.  App.  2S3) 

DOELI,   V.    SCHRIBR    et   al.    (No.    6,534.) 

(Appellate  Court  of  Indiana,  Division  No.  Z 
Oct.  11,  1905.) 

1.  Injunction  —  Cutting   Timbeb   Not  In- 
cluded IN   Contract  —  Complaint  —  Ak- 

SWEB. 

An  answer  which  alleges  that  defendants 
cut  and  removed  only  trees  which  they  liad  pur- 
chased of  plaintiff,  and  that  they  did  not  cut 
or  threaten  to  cut  any  trees  other  tlian  those 
sold  to  them  by  plaintiff,  is  an  answer  to  a  com- 
plaint which  alleges  that  plaintiff  sold  to  de- 
fendants certain  trees  as  described  in  the  writ- 
ten contract  of  sale,  and  that  defendants  rat 
and  removed  other  trees,  to  plaintiff's  damage. 

2.  Customs  and  Usages — Pleading. 

A  pleading  which  aileg;es  that  by  general 
custom  prevaiflng  at  the  time  of  the  making 
of  a  contract  for  the  sale  of  timber  a  species  of 
oak  mentioned  as  bnrr  oak  was  classed  aa  white 
oak  is  not  t>ad  for  failing  to  allege  that  the  cos- 
tom  was  known  to  both  parties  to  the  contract 
[Ed.  Note. — For  cases  in  ixiint  see  vol.  15, 
Cent  Dig.  Customs  and  Usages,  H  23,  24,  40.] 

3.  CowraACTS — ^Mutual   Mistake — Pleadino. 

A  pleading  which  alleges  that  certain  tim- 
ber was  bought  and  that  by  mutual  mistake  of 
the  parties  and  of  the  scrivener  the  agreement 
specified  only  a  part  of  the  timber,  sufficiently 
alleges  that  the  mistake  existed  at  the  time  of 
the  making  of  the  agreement 

[Ei.  Note. — For  cases  in  point  see  ToL  11, 
Cent.  Dig.  Contracts,  fS  419,  1692.] 

4.  Appeal — Findings — EjVidence — ^Review. 

Acts  1903,  p.  338,  c.  193,  requiring  the 
Appellate  C^urt  to  weigh  the  evidence,  and  to 
give  judgment  according  to  its  clear  weight  if 
it  appear  that  the  judgment  is  not  fairly  sap- 
ported  by  evidence,  does  not  require  the  Appel- 
late Court  to  weigh  the  evidence,  where,  thongh 
conflicting,  it  supports  the  court's  findings. 

Appeal  from  Circuit  Court  Jackson  CJoim- 
ty;  Thos.  B.  Busldrk,  Judge. 

Action  by  Elizabeth  Doell  against  George 
R.  Schrier  and  another.  From  a  Judgment 
for  defendants,  plaintiff  appeals.    Affirmed. 

W.  H.  Bndebrock  and  H.  H.  Prince,  for 
appellant     Oren  O.  Swalls,  for  appellees. 

<X>MST0C3B:,  J.  The  appellant  at  the 
May  term,  1903,  of  the  Jackson  circuit  court 
filed  her  complaint  against  the  appellees, 
charging :  That  the  appellant  was  the  own- 
er of  certain  real  estate  described  In  her 
complaint  situated  in  Jackson  county,  In  the 

state  of  Indiana,  and  that  on  the  t^i/^  ^ 
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of  March,  1902,  she  sold  to  appellees  tbe  fol> 
lowing  described  timber,  growing  on  said 
land,  to  wit:  All  tbe  pin  oak  timber,  all 
tbe  bl<^ory  timber,  and  all  the  white  oalE 
timber  measuring  more  than  60  Inches 
In  circumference  2  feet  above  the  ground. 
That  there  Is  growing  upon,  said  land  « 
largre  amount  of  young  timber,  which  Is 
thrifty  and  Increasing  in  value.  That  there 
is  also  growing  upon  said  lands  a  large 
amount  of  valuable  red  oak,  bnrr  oak,  black 
oak,  and  other  kinds  of  trees.  That  on  tbe 
8d  day  of  AprU,  and  prior  thereto,  and  since 
that  time,  appellant  did  wrongfully  and 
without  the  license  or  consent  of  the  appel- 
lant enter  npoa  said  real  estate  and  cut  down 
and  remove  therefrom  and  convert  to  their 
own  use  a .  large  number  of  red  oak,  burr 
oak,  black  oak,  sweet  gum,  and  other  trees 
not  included  in  said  written  contract  of 
sale;  and  appellees  also  cut  down  and  re- 
moved from  said  lands  a  large  number  of 
thrifty  growing  trees  measuring  less  than 
50  inches  In  circumference  2  feet  above  the 
ground.  That  the  timber  so  wrongfully  cat 
and  removed  from  said  lands  by  said  appel- 
lees Is  of  the  value  of  $200,  and  the  appel- 
lees are  threatening  to,  and  will  If  not 
restrained  by  this  court,  cut  down  and 
remove  all  of  said  growing  timber.  That 
the  destruction  of  said  trees  would  greatly 
and  permanently  injure  the  said  real  estate, 
and  tbe  appellant  could  not  be  compensated 
therefor  in  damages.  The  demand  of  said 
complaint  prayed  the  court  to  grant  a  re- 
straining order  to  prevent  appellees  from 
further  cutting  and  removing  said  trees  and 
timber.  With  said  complaint  and  as  a 
part  of  it  is  the  said  contract,  as  follows: 
"This  agreement,  entered  into  between  Anna 
E.  Slerp,  party  of  the  first  part,  and  George 
R.  Scbrier  and  Thomas  J.  Stanfield,  party 
of  tbe  second  part,  witnesseth  that  the 
party  of  the  first  part  has  this  day  sold. to 
the  party  of  the  second  part  all  the  pin 
oak  timber,  all  the  hickory  timber,  and  all 
the  white  oak  timber  measuring  more  than 
50  inches  in  circumference  2  feet  above 
the  ground,  on  the  following  real  estate  In 
Jackson  county,  Indiana :  West  half  of  the 
southeast  quarter  of  section  S3,  township 
5  north,  range  5  east.  And -the  parties  or 
the  second  part  are  given  time  until  Decem- 
ber 24th,  1903,  to  cut  down  and  remove 
said  timber  from  said  real  estate.  In  con- 
sideration, as  payment  for  said  timber,  the 
parties  of  the  second  part  agree  to  pay  'to 
the  party  of  the  first  part  the  sum  of  $1,220. 
In  witness  whereof,  the  party  of  the  first 
part  and  the  parties  of  the  second  part  have 
hereunto   set   their   hands   and    seals   this 

her 

day   of  March,   1902.    Elizabeth   X 

mark 
Sierp.  George  R.  Scbrier.  T.  J.  Stanfield." 
On  tbe  11th  day  of  April,  1903,  that  being 
vacation  of  the  Jackson  drcnlt  court  of 
Jackson  county,  Ind.,  the  regular  Judge  of 
tbe    Forty-Second  Judicial   circuit  granted 


and  filed  a  temporary  restraining  order,  as 
prayed  for  in  plalntllTs  complaint  On  tb« 
2d  day  of  May,  1903^  appellant  In  vacation 
filed  a  second  paragraph  of  complaint,  con- 
taining about  the  same  allegations  as 
embodied'  in  the  first,  with  the  additional 
allegations  that  the  wrongful  cutting  was 
done  by  the  appellees  and  by  their  agents 
and  servants,  and  specifying  that  they  had 
cut  68  pin  oak  trees,  6  white  oak  trees  under 
size,  12  black  oak  trees,  6  burr  oak  trees, 
and  2  sweet  gum  trees. 

The  appellees'  -  demurrer  to  each  para- 
graph of  complaint  was  overruled.  The  ap- 
pellees answer  Jointly  in  three  paragraphs: 
First.  General  denial.  Second.  Alleges  that 
the  appellees  admit  the  cutting  and  removal 
from  said  land  of  white  oak  trees  measuring 
more  than  50  Inches  in.  circumference  2 
feet  above  the  ground,  and  hickory  and 
other  oak  trees;  but  they  aver  that  prior 
to  cutting  and  removing  of  said  trees  and 
timber  they  bad  bought  tbe  same  of  appel- 
lant for  $1,200,  and  as  a  part  of  the  agree- 
ment of  sale  and  purchase  of  said  timber 
appellees,  were  given  permission  by  plain- 
tin  to  enter  said  lands,  and  to  cut  and 
remove  said  timber  and  trees  at  any  time 
prior  to  the  24tb  day  of  December,  1903. 
And  so  appellees  aver  that  said  acts  so  done 
by  them  on  the  premises  of  appellant  were 
all  done  wHh  her  full  knowledge,  consent, 
license,  and  permission,  and  they  deny  that 
they  have  cut,  or  threatened  or  expressed 
or  entertained  any  Intention  to,  cut  in  the 
future,  any  trees  or  tlml)er  upon  said  lands 
of  the  appellaqt  other  than  those  so  bar- 
gained and  sold  by  her  to  them  and  by 
her  authorized  to  be  cut  and  removed.  The 
third  paragraph  of  answer  admits  the  cut- 
ting and  removal  from  the  lands  of  the 
appellant  of  tbe  trees  and  timber  mentioned 
In  appellant's  complaint,  also  sets  forth  a 
copy  of  the  written  contract,  and  further 
charges  that  appellees  bought  all  kinds  of 
oak  trees  on  said  land  other  than  white 
oak  measuring  less  than  50  inches  In  cir- 
cumference 2  feet  above  the  ground,  and 
said  agreement  was  Intended  to  and  did 
convey  and  authorize  the  cutting  and  re- 
moval of  all  such  timber,  but  by  inadvertence 
and  mutual  mistake  of  the  parties,  and  a 
misunderstanding  or  a  mistake  on  the  part 
of  the  scrivener  who  drew  said  writing, 
the  said  agreement  specified  only  pin  oak 
and  white  oak  trees,  and  in  commercial 
circles  and  by  general  custom  prevailing 
at  the  time  of  making  said  contract  and 
ever  since,  in  said  community  and  else- 
where, the  species  of  oak  mentioned  In  the 
complaint  as  burr  oak  was  and  Is  classed 
and  regarded  as  white  oak;  that  all  trees 
and  timber  so  cut  by  them  were  cut  and 
removed  by  virtue  of  said  contract  Appel- 
lees also  file  cross-complaint  which  alleges 
about  the  same  facts  contained  In  the 
second  and  third  paragraphs  of  answer, 
and  in  addition  to  these  ailegatlonsU^kiC 
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a  reformatfon  and  correction  of  the  said 
written  contract  on  account  of  the  mutual 
mistake  of  the  parties  thereto. 

Appellant  demurred  to  the  second  and 
third  paragraphs  of  appellees'  answer,  also 
to  the  cross-complaint,  which  demurrers 
and  each  of  them  were  overruled,  to  which 
rulings  of  the  court  the  appellant  at  the 
time  excepted.  The  trial  by  the  court  re- 
sulted In  a  finding  and  Judgment  for  appel- 
lees, and  Judgment  against  appellant  for 
costs.  The  appellant  assigned  as  error  the 
action  of  the  court  In  overruling  her  demur- 
rer to  the  second  and  third  paragraphs  of 
appellees'  answer  to  appellant's  first  and 
second  paragraph  of  complaint.  In  over- 
ruling her  demurrer  to  appellees'  cross- 
complaint.  In  overruling  her  motion  for  a 
new  trial,  and  that  the  decision  of  the 
court  is  not  fairly  supported  by  the  evidence 
and  is  clearly  against  the  weight  of  the 
evidence. 

To  consider  these  specifications  in  the 
order  named,  the  second  paragraph  of  the 
answer  is  claimed  to  be  defective  in  this: 
that  the  appellant's  complaint  la  based  upon 
a  written  contract,  and  the  answer  upon 
an  oral  contract  without  mentioning  the 
written  contract  Said  second  paragraph 
alleges,  in  substance,  that  appellees  cut  and 
removed  only  trees  which  they  had  pur- 
chased of  apitellant  and  which  they  re- 
moved with  her  permission,  and  they  deny 
that  they  cut,  or  threatened  dr  entertained 
any  Intention  to  cut,  any  trees  or  timber 
upon  the  lands  of  appellant,  other  than 
those  bargained  and  sold  to  them  by  her 
and  by  her  authorized  to  be  cut  and  re- 
moved. We  think  this  answer  meets  the 
complaint  The  objection  to  the  third  para- 
graph of  answer  is:  First,  that  it  charges 
that  "In  commercial  circles  and  by  general 
custom  prevailing  at  the  time  of  making 
said  contract  and  ever  since.  In  said  com- 
munity and  elsewhere,  the  species  of  oak 
mentioned  in  the  complaint  as  burr  oak 
was  and  is  classed  and  regarded  as  white 
oak";  that  this  answer,  to  be  good,  should 
state  and  allege  that  this  custom  and  usage 
was  known  to  both  parties  to  the  contract 
and  especially  to  the  appellant  at  the  time 
she  entered  into  the  written  contract  In 
answer  to  this  objection  we  think  it  suffi- 
cient to  say  that  the  parties  are  presumed 
to  know  general  usage  and  custom.  The 
second  objection  to  said  paragraph  Is  that 
it  states:  "That  the  defendants  In  fact 
bought  all  kinds  of  oak  on  said  lands  other 
than  white  oak  measuring  less  than  50 
Inches  in  circumference  2  feet  above  the 
ground.  Said  agreement  was  intended  to 
and  did  authorize  the  cutting  and  removal 
of  all  such  timber,  but  by  Inadvertence  and 
mutual  mistake  of  the  parties,  and  a  mis- 
take or  misunderstanding  on  the  part  of 
the  scrivener  who  drew  said  writing,  the 
said  agreement  specified  only  pin  oak  and 
white  oak  trees."    That  the  answer  should 


have  stated  that  this  intention  to  which 
appellees  desired  the  contract  to  be  made 
conformable  continued  concurrently  down 
to  the  time  of  the  execution  of  said  written 
contract  The  answer  alleges  that  certain 
timber  was  bought  but  by  mutual  mistake 
of  the  parties  and  of  the  scrivener  the  agree- 
ment specified  only  a  part  of  said  timber. 
It  states  that  by  mutual  mistake  the  agree- 
ment specified  certain  things.  That  In  effect 
says  that  such  mistake  existed  at  the  time 
the  agreement  was  made.  The  same  ob- 
jections substantially  are  made  to  the  cross- 
complaint  that  are  made  to  the  third  para- 
graph of  answer,  and  what  we  have  said 
to  the  said  paragraph  is  applicable  to  the 
complaint  There  is  no  error  in  the  action 
of  the  court  upon  the  demurrers  to  the 
paragraphs  of  answer  and  to  the  cross- 
complaint. 

The  remaining  claim  of  appellant  for  the 
reversal  of  the  Judgment  discussed  Is  that 
"the  finding  of  the  court  Is  not  supported  by 
the  evidence  and  is  clearly  against  the 
weight  of  the  evidence."  It  is  contended 
by  tbe  appellees  that  the  evidence  is  not 
properly  in  the  record,  and  that  therefore 
this  claim  of  appellant  cannot  be  considered. 
Whether  the  evidence  is  in  the  record  or 
not  we  do  not  decide.  We  have,  however, 
read  it,  and  the  able  argument  of  counsel 
for  appellant  thereon,  with  interest  We 
.find  a  confiict  but  cannot  say  that  any 
material  allegation  of  tbe  appellee's  answer 
or  cross-complaint  Is  without  support  and, 
as  It  has  been  recently  held  by  the  Supreme 
and  this  court  In  several  cases  that  even 
under  the  act  approved  March  9,  1903  (Acts 
1903,  p.  838,  c.  193),  the  evidence  will  not 
be  weighed  upon  appeal,  the  Judgment  moat 
be  affirmed. 

(36  Ind.  App.  26S) 
STATE  ex  rel.  MIUilCB  T.  PETERSEN 
et  al.    (No.  5,449.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Oct  11,  1905.) 

1.  PLGADIHO— CONSTBUCnON— Dehubbeb. 

While  a  pleading  is  to  be  construed  most 
strongly  against  the  pleader,  when  its  language 
is  uncertain,  rendering  its  theory  obscure,  yet 
if,  on  giving  the  language  a  fair  construction, 
the  complaint  states  facts  sufficient  to  con- 
stitute a  cause  of  action,  it  will  not  be  demur- 
rable, because  so  constructed  as  to  render  It 
difficult  to  determine  tbe  theory  intended. 

2.  S AMI}— Single  PARAaBAPH— Tbeobt— Sep- 

.  ABATE  ACIIOKB. 

While  a  complaint  In  a  single  paragraph 
can  contain  but  a  single  theory,  to  be  determined 
from  its  leading  allegation,  it  Is  not  demurrable 
for  want  of  facts  because  more  than  a  single 
cause  of  action  is  stated  in  such  paragraph. 

S.   GUABDIAN  AND  WaBI>— ACCOUNTS— SETTLE- 
MENT—ADJUDICATION  . 

An  order  settling  a  guardian's  final  account 
and  discharging  him,  while  impervious  to  col- 
lateral attack  as  to  all  matters  included  in  the 
report  does  not  constitute  an  adjudication  as 
to  any  matter  not  included  in  the  final  settle- 
ment 

[Ed.  Note. — ^FoT  cases  in  point  see  vol.  25, 
Cent  Dig.  Guardian  and  Ward,  S§  542-544.J 
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4.  Samb— DiBECT  Attack— Fraud— Mistake. 

A  direct  attack  on  a  guardian's  final  ac- 
count for  fraud  or  mistake  of  fact  may  be  made 
either  on  the  final  settlement  of  the  ruardian  or 
within  three  years  after  such  settlement  has 
been  acted  on. 

[Ed.  Note. — For  cases  in  point,  see  toL  25, 
Cent  Dig.  Gnardian  and  Ward,  {  533.] 

5.  Same— CoMFLAiRT. 

A  complaint  by  a  ward  against  her  ez- 
goardian  and  his  bondsmen,  filed  within  three . 
rears  after  settlement  of  uie  guardian's  final 
account,  alleged  that  the  guardian  had  in  his 
hands  1660.38  when  he  filed  his  report  in  1892 ; 
that  at  that  time  he  claimed  that  plaintiff's 
mother  had  overdrawn  her  account  with  him  as 
her  agent  in  the  sum  of  |200,  which  sum  he 
appropriated  to  his  own  use  from  the  money  in 
bis  hands  belonging  to  plaintiff,  and  received  a 
credit  therefor  in  his  1892  report ;  that  his  final 
settlement  was  made  on  the  basis  of  $460.38  due 
to  plaintiff  on  May  19,  1892,  instead  of  $660.38, 
and  that  he  had  never  accoanted  for  the  differ- 
«ice.  Held  that,  under  Bums'  Ann.  St  1901, 
8  2685,  d.  4,  requiring  every  guardian  at  the 
expiration  of  his  trust  fully  to  account  for  and 
pay  over  to  the  proper  person  all  of  the  estate 
of  his  ward  remaining  in  his  hands,  the  com- 
plaint stated  facts  justifying  the  vacation  of  the 
final  settlement. 

Appeal  from  Circuit  Conrt,  Fulton  County; 
O.  F.  Montgomery,  fecial  Judge. 

Action  by  the  state,  on  relation  of  Minnie 
MUUce,  against  Frederick  Petersen  and 
othera  From  a  judgment  In  favor  of  de- 
fendants,  relator  appeals.    Reversed. 

I.  Conner,  for  appellant  Holman  &  Ste- 
phenson, for  appellees. 

MTERS,  P.  J.  This  cause  comes  to  this 
conrt  on  the  single  question  of  the  sui&cien- 
cy  of  the  amended  complaint  to  state  facts 
mffldent  to  constitute  a  cause  of  action 
against  either  of  the  appellees,  defendants  in 
the  court  below.  The  substance  of  the  com- 
plaint may  be  stated  as  follows:  On  Sep- 
tember 7,  1886,  the  appellee  Frederick  Peter- 
sen by  the  Fulton  circuit  court  was  appoint- 
ed guardian  of  the  plaintiff,  an  Infant  11 
years  old  April  30,  1886,  and  a  child  of  John 
F.  iYomm,  deceased.  On  the  same  day 
Petersen  filed  his  bond,  with  the  appellees 
William  J.  Letter,  Frederick  W.  Bosenberg, 
and  Valentine  Zimmerman  as  sureties,  con- 
ditioned according  to  law,  and  which  bond 
was  thereupon  approved  by  the  court.  This 
bond  Is  made  a  part  of  the  complaint  by  ex- 
hibit That  as  such  guardian  he  took  pos- 
session of  the  property  of  this  appellant,  and 
on  May  22,  1880,  as  such  guardian,  he  made 
bis  first  current  report  to  the  court,  show- 
ing a  balance  In  his  hands  In  favor  of  this 
appellant  of  $441.00.  That  said  guardian 
made  a  second  current  report  May  19,  1892, 
"at  which  time  and  In  which  report  the 
said  defendant  had  a  balance  In  his  hands  in 
favor  of  said  relatrlz  of  $600.38."  That  at 
the  time  of  filing  said  last  report  and  for 
some  time  prior  thereto  said  Petersen  was 
tbe  agent  of  EUse  W.  Fromm,  widow  of  said 
John  F.  Fromm.  It  is  averred:  That  on  the 
day  of  filing  said  last  repu^t  Petersen  made 


"a  pretended  settlement  with  tbe  tald  EUse 
W.  Fromm,  and  he  then  falsely  and  wrong- 
fully claimed  that  she  bad  overdrawn  her 
account  as  against  him  as  her  agent,  and  to 
equalize  and  to  balance  up  her  account,  as 
he  claimed,  the  said  Petersen  falsely  and 
wrongfully  charged  and  received  a  credit  in 
bis  report  of  May  19,  1892,  as  against  the 
said  relatrix,  whereby  her  account  as  of  that 
date  was  falsely  and  wrongfully  reduced  from 
$660.38,  the  true  amount,  to  $460.38."  That 
said  Petersen,  as  such  guardian,  filed  no 
other  report  until  May  10,  1902,  at  which 
time  he  made  a  final  report,  carrying  for- 
ward In  this  report  tbe  balance  as  shown 
by  his  last  current  report  of  $460.38,  "when  In 
truth  and  In  fact  he  should  have  carried  for- 
ward to  her  credit  $660.38,  so  that  In  said 
final  report,  so  called,  the  mistake  in  the  re- 
port of  May  19,  1892,  is  maintained.  That 
said  sum  of  $200,  with  interest,"  was  not, 
nor  has  any  part  thereof,  been  paid  to  bis 
said  ward.  Said  final  report  was  approved 
by  tbe  court,  and  said  guardian  discharged. 
"That  tbe  relatrix  was  not  present  or  in 
any  way  represented  at  the  time  either 
of  said  reports  was  acted  on,  and  con- 
tinuously from  May,  1901,  to  the  present 
time  relatrlz  has  been  a  nonresident  of  tbe 
state  of  Indiana."  It  is  averred  that  by 
reason  of  tbe  mistake  aforesaid  relatrix  has 
sustained  damages  in  tbe  sum  of  $381.61,  to- 
gether with  10  per  cent  thereon,  making  a 
total  of  damages  in  the  sum  of  $418.77,  for 
which  and  all  proper  relief  she  prays  Judg- 
ment 

The  question  of  determining  the  relief 
authorized  by  the  averments  of  this  com- 
plaint is  tbe  principal  and  controlling  ques- 
tion for  our  consideration;  for,  in  our  opin- 
ion. If  the  facts  averred  do  not  state  a  cause 
of  action  as  a  direct  attack  on  the  guardian's 
final  settlement,  the  complaint  does  not  state 
a  cause  of  action.  Appellees  Insist  that  this 
is  an  action  on  the  guardian's  bond,  and 
nothing  more.  If  their  contention  Is  correct, 
then  the  judgment  of  the  lower  court  must  be 
aflOrmed.  It  has  been  held  by  this  court 
that  a  pleading  Is  to  be  construed  most 
strongly  against  the  pleader  when  its  lan- 
guage Is  uncertain  and  ambiguous,  rendering 
its  theory  obscure  (Heintz  v.  Mueller,  19  Ind. 
App.  240,  49  N.  E.  293);  but  if,  upon  giving 
the  language  a  fair  construction  and  from 
the  nature  of  the  facts  averred,  the  complaint 
states  facts  sufficient  to  constitute  a  cause 
of  action,  it  will  not  be  held  bad  for  want  of 
facts,  because  so  constructed  as  to  render  it 
difficult  to  determine  the  theory  Intended  by 
tbe  pleader.  The  remedy  is  a  motion  to  make 
more  certain,  and  not  a  demurrer.  Scott  v. 
Cleveland,  etc.,  Ky.  Co.,  144  Ind.  125,  129,  43 
N.  B.  133,  32  li.  R.  A.  154.  The  complaint  in 
this  case  contains  but  a  single  paragraph,  and 
under  the  rule  laid  down  in  the  case  of  Cleve- 
land, etc.,  Ry.  Co.  V.  Stewart,  24  Ind.  App. 
374,  56  N.  B.  817,  "only  one  theory  can  be 
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contained  In  a  Single  paragraph,"  and  tbat 
theory  la  to  be  determined  "from  Its  prom- 
inent and  leading  allegation."  Richardson 
T.  League,  21  Ind.  App.  429,  S2  N.  E.  618; 
Sanders  t.  Hartge,  17  Ind.  App.  248,  46  N. 
E.  604;  Hanover,  etc.,  Co.  ▼.  Johnson,  26  Ind^ 
App.  122,  57  N.  E.  277;  Boyd  v.  Bloom,  152 
Ind.  162,  52  N.  B.  7B1.  But  It  must  be  borne 
In  mind  that  the  word  "theory,"  as  here  used, 
does  not  apply  to  the  exclusion  of  additional 
causes  of  action,  -which  ^may  be  stated  In  a 
single  paragraph  of  complaint.  The  rule, 
therefore,  is  that  the  pleader  cannot  rest  up- 
on more  than  one  theory  In  stating  his  cause 
of  action  In  a  single  paragraph,  yet  he  may 
state  more  than  one  cause  of  action  in 
such  paragraph,  and  it  will  '  withstand 
a  demurrer  for  want  of  facts;  the  rem- 
edy being,  in  case  more  than  one  cause 
of  action  is  stated,  a  demurrer  for  a  misjoin- 
der or  a  motion  to  separate  into  paragraphs. 
Mark  v.  North,  156  Ind.  576,  57  N.  E.  902. 
No  such  demurrer  or  motion  has  been  filed, 
and  we  are  therefore  left  to  the  consider- 
ation of  the  question  raised  by  demurrer  for 
want  of  facts. 

It  api>ear8  from  the  allegations  of  the  com- 
plaint that  a  final  settlement  was  made, 
which  was  approved  by  the  court  and  the 
guardian  discharged.  This  report  still  stands. 
The  law  is  well  settled  by  a  long  line  of  de- 
cisions In  this  state  that  such  action  by  the 
court  upon  the  final  settlement  of  the  guar- 
dian Is  an  adjudication  of  the  matters  In- 
cluded in  such  report,  and  Is  conclusive  upon 
all  the  parties  interested  until  set  aside  by 
direct  proceedings  for  that  purpose,  and  can- 
not be  attacked  In  a  suit  on  the  txind,  or  in 
any  otber  manner  collaterally.  Horton  ▼. 
Hastings,  128  Ind.  103,  27  N.  E.  338;  State  ex 
rel.  V.  Parsons,  147  Ind.  579,  47  N.  B.  17,  62 
Am.  St.  Rep.  430;  Carver  v.  Lewis,  104  Ind. 
438,  2  N.  B.  705;  Castetter  v.  State,  112  Ind. 
446,  14  N.  B.  388;  State  ex  rel.  v.  Kelso,  94 
Ind.  687.  It  is  also  the  law  that  as  to  all 
matters  not  Included  in  such  final  settlement 
there  Is  no  adjudication,  "and  it  is  not  neces- 
sary to  set  aside  such  report  In  order  to  at- 
tack the  transaction."  Taylor  v.  Calvert.  138 
Ind.  67,  83,  37  N.  B.  531,  536,  and  cases  cited. 
In  onr  opinion,  under  the  averments  of  the 
complaint,  this  case  does  not  come  within 
the  latter  line  of  cases,  for  the  reason  tbat 
It  appears  from  the  complaint  that  the  guard- 
Ian,  by  his  current  report  of  1892,  did  refer 
to  and  have  allowed  him  as  a  credit  said  sum 
of  $200  out  of  the  money  then  in  his  hands 
belonging  to  relatrlx.  The  matter  of  this 
credit  being  before  the  court  it  must  be  pre- 
sumed that  the  court.  In  acting  upon  the  re- 
port, did  its  duty  and  took  an  account  of  the 
receipts  and  expenditures  thus  reported  by 
such  guardian,  and  verified  the  same  by 
vouchers  or  proof  of  cfflrrectness,  as  required 
by  section  2685,  cl.  3,  Bums'  Ann.  St  1901. 
But  until  the  final  settlement  was  made  and 
the  guardian  discharged,  the  entire  trust  was 


In  fieri.  Current  reports  of  a  guardian  ate 
considered  prima  facie  correct,  and  are  prima 
facie  evidence  of  the  facts  and  matters  there- 
in Included  when  approved  by  the  court;  but 
until  final  settlement  and  discharge  of  the 
guardian  such  reports  are  under  the  control 
of.  and  may  be  set  aside,  corrected,  or  modi- 
fied by,  the  court  to  which  such  guardiaji  re- 
ports. State  ex  reL  t.  Wheeler,  127  Ind.  451, 
26  N.  Bl  552.  1008;  Duckworth  v.  Klrby,  10 
Ind.  App.  139,  37  N.  E.  729. 

A  direct  attack  on  account  of  fraud  or  mis- 
take of  fact  may  be  made  on  the  final  settle- 
ment of  a  guardian  within  three  years  after 
such  settlement  has  been  acted  on,  and  the 
setting  aside  of  such  settlement  opens  np  the 
entire  estate  for  examination  and  Investiga- 
tion by  the  ward,  and  the  court  may  make 
such  corrections  as  may  have  crept  into  the 
proceedings  of  the  guardian,  shown  to  be 
grounded  on  fraud  or  mistake  of  fact  State 
ex  rel.  Little  v.  Parsons,  supra;  Horton  t. 
Hastings,  supra;  Briscoe  ▼.  Johnson,  73  Ind. 
673.  In  the  case  at  bar  it  appears  that  the 
final  settlement  was  acted  upon  by  the  conrt 
May  10,  1902,  and  this  suit  begun  February 
11,  1003.  Therefore,  this  suit  having  been 
brought  within  the  time  allowed  for  a  direct 
attack  on  the  final  settlement,  do  the  facts 
averred  show  fraud  or  mistake  of  fact  on  the 
part  of  the  guardian  In  the  administration 
of  his  trust?  If  so,  and  the  question  of  Join- 
ing an  action  attacking  such  final  settle- 
ment with  an  action  on  the  guardian's  b<»d 
having  been  affirmed  by  our  Supreme  Oonrt 
in  the  cases  of  State  ex  rel.  v.  Peckbam,  136 
Ind.  198,  p.  206.  36  N.  B.  28,  and  State  ex  rd. 
Little  T.  Parsons,  supra,  it  should  be  beld 
spfficlent  to  require  appellees  to  answer.  As 
bearing  upon  the  duties  and  absolute  good 
faith  required  of  a  guardian  In  the  manage- 
ment of  his  trust  it  Is  said  In  the  case  of 
Slauter  t.  Favorite,  107  Ind.  291.  4  N.  B.  880. 
57  Am.  Rep.  106,  tbat  "a  guardian  is  bomid 
to  make  full  disclosure  to  the  court  of  bis 
transactions,  and  the  law  requires  of  him  the 
exercise  of  the  utmost  good  faith.  He  must 
not  conceal  any  material  fact  nor  untmth- 
fully  represent  any  matter  to  the  court 
•  •  •  A  duty  rests  upon  the  guardian  to 
make  no  statement  that  he  does  not  know  to 
be  true,  and  to  conceal  nothing  materially 
afllectlng  his  trust  of  which  he  has  knowledge. 
The  necessity  for  a  strong  and  stem  ai^lca- 
tion  of  the  rule  to  casee  like  this  Is  obvious, 
for  the  court  must  act  upon  the  statements 
of  the  guardian,  and  there  Is  no  adverse 
party  to  challenge  their  truth.  If  the  state- 
ments are  not  true,  the  order  of  the  court 
rests  on  the  wrong  of  the  party  who  made  it. 
and  he  can  take  no  advantage  of  his  own 
wrong."  What  does  this  complaint  show  on 
the  question  of  fraud,  or  mistake  of  fact? 
(1)  That  the  guardian  had  In  ills  hands,  of 
the  money  belonging  to  relatriz,  $660.38. 
when  he  filed  his  report  in  1892.  (2)  At  that 
time  he  claimed  that  Mrs.  Fromm  bad  over* 
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drawn  her  account  with  him  as  agent  in  tlie 
snin  of  $200.  (3)  That  he  appropriated  to 
his  own  use  tlie  sum  of  $200,  money  belong- 
ing to  Ills  ward,  and  applied  it  In  reimbursing 
himself  as  agent.  In  settlement  of  the  over- 
payment by  him  made  as  agent  to  Ills  princi- 
pal, Mrs.  Fromm.  (4)  That  he  received  credit 
for  the  $200  so  paid  In  his  report  of  1892,  re- 
ducing the  estate  of  lila  ward  to  $460.38.  (6) 
That  his  final  settlement  was  made  on  the 
basis  of  $460.88  due  his  ward  May  19,  1892, 
instead  of  the  true  amount,  $660.38.  (6)  That 
be  has  never  accounted  to  his  ward  for  said 
sum  of  $200. 

Section  2686,  d.  4,  makes  it  the  duty  of 
every  guardian  "at  the  expiration  of  his  trust 
fully  to  account  for  and  pay  over  to  the  prop- 
er person  all  of  the  estate  of  said  ward  re- 
maining In  his  hands."  Can  it  truthfully  be 
said  that  this  guardian  has  executed  his  trust 
faithfully  and  honestly,  and  has  accounted 
to  his  ward  for  all  money  received  by  blm, 
In  the  face  of  the  averments  of  this  com- 
plaint, showing  such  misapplication  of  such 
funds  and  his  neglect  to  account  for  the  same 
In  his  final  settlement?    We  think  not 

The  court.  In  passing  upon  his  final  settle- 
ment, necessarily  had  to  rely  upon  the  rep- 
resentations and  knowledge  that  the  various 
reports  of  the  guardian  furnished.  The  action 
of  the  court  was  unquestionably  based  upon 
the  information  thus  obtained;  and,  as  the 
"law  required  of  him  the  exercise  of  the  ut- 
most good  faith,"  anything  short  of  true  in- 
formation will  to  that  extent  remove  the 
foundation  upon  wlilch  the  court's  order 
rests.  As  said  In  the  case  of  Stark  v.  Starr, 
1  Sawy.  (U.  S.)  15,  Fed.  Ces.  No.  IS,  307: 
"Oood  faith  is  the  OKMsite  of  bad  faith,  and 
Iwd  faith  and  fraud  are  synonymous."  If 
the  guardian  In  this  case  misapplied  the 
fonds  of  bis  ward,  as  here  charged,  in  the 
payment  of  a  claim  in  no  way  cliargeable  to 
his  ward's  estate.  It  was  a  wrongful  disposi- 
tion of  that  much  of  the  trust  funds,  and  he 
should  be  held  accountable.  The  facts  aver- 
red. In  our  opinion,  furnish  ample  cause  for 
setting  aside  the  final  settlement.  It  is  not 
contended,  nor  do  we  believe  there  is  any 
ground  for  holding,  that  the  complaint  does 
not  state  a  good  cause  of  action  on  Petersen's 
tx>nd,  if  the  final  settlement  is  set  aside. 
The  complaint  is  not  a  model  pleading  by 
any  means,  bat  under  our  present  view  of 
this  case  It  contains  sufficient  facts  to  caU 
for  an  answer  from  appellees. 

Appellees  have  called  our  attention  to  the 
mling  of  the  court  on  the  demurrer  and  ex- 
ception taken,  as  also  appellant's  asaig^nment 
of  error,  and  contend  that  there  Is  no  basis 
for  an  inquiry  by  this  court,  and  for  this  rea- 
son tlie  Judgment  should  be  affirmed.  We 
have  carefully  examined  the  record  on  this 
contention  of  appellees,  and  after  due  con- 
sideration have  concluded  that 'the  iioint  is 
not  well  taken.  In  our  opinion,  appellees' 
demurrer  should  have  been  overruled. 

Judgment  reversed. 


(M  bd.  AOP.  Z76) 

WHINBBY  v.  BEOWN.    (No.  B.408.) 

(Appellate  Court  of  Indiana.  Division  No.  1. 
Oct  12.  1905.) 

1.  AjPPKAL  —  CklUPLAIKT  —  SlOKATTTBE  BT  At- 

TOBNiT — Monon  TO  Stbikx— Review. 

Where  the  complaint  as  set  out  in  the  rec- 
ord was  signed  by  piaintilTB  attorney,  and  the 
record  did  not  disclose  that  It  was  not  signed 
when  filed,  as  required  by  Bnrns'  Ann.  St.  1901, 
i  361,  no  error  was  shown  in  tiw  refusal  of  the 
trial  court  to  strike  the  complaint  because  not 
subscribed  as  reqaired  by  such  section. 

2.  Attobnet  akd  Cukrt — Monet  REOEmcD — 
Attobnet's  liiEW — Actions. 

The  lien  of  an  attorney  on  money  in  his 
hands  belonging  to  his  client  for  services  render- 
ed in  obtaimny  the  same  being  a  mere  claim  to 
the  equitable  interference  of  the  court  for  his 
l>enefit,  such  right  to  a  lien  does  not  necessarily 
and  of  itself  prevent  an  action  by  the  client  to 
recow  the  fond. 

[EJd.  Note. — For  cases  in  point  see  voL  5, 
Cent  Dig.  Attorney  and  Client  {  274.] 

5.  Same — Demand. 

A  suit  cannot  be   maintained  against  an 

attorney  to  recover  money  in  his  bands  belone- 

ing  to  his  elimt  until  after  demand  and  refusal. 

[Ed.  Note. — ^For   caaeS  in  p6iut  see  vol.  u. 

Cent  Dig.  Attorney  and  Client  i  279.] 

4.    SAIIE EiVIDENCB. 

In  an  action  against  an  attorney  to  recover 
money  in  his  hands  belonging  to  his  client  evi- 
dence held  to  warrant  a  finding  that  a  demand 
had  .been  made  and  payment  had  been  refused 
Ix^ore  suit  brought 

6.  SaUE — CONTBAOT    FOB   CORTINOENT    FEB  — 

Validity. 

A  contract  by  an  attorney  to  collect  a  claim 
for  damages  for  his  client  for  the  sum  of  $10 
if  $50  was  recovered*,  and  if  more  the  fee  should 
t)e  in  proportion,  made  in  good  faith,  without 
fraud  or  imposition,  was  valid. 

[Ed,    Note. — For  cases  in  point  see  vol.  6, 
Cent  Dig.  Attorney  and  Client   {t  828,  829, 
351.] 
&  Chamfebty  and  Maintehanox  —  Attob- 

ret's  Sexvices — CoNTRAcer. 

A  contract  between  an  attorney  and  client 
by  which  the  former  was  to  receive  a  contin- 
gent fee,  the  size  of  which  was  dependent  on 
the  amount  recovered,  was  not  cbampertous,  nor 
void  for  maintenance. 

[Ed.  Note. — For  cases  in  point  see  voL  9, 
Cent  Dig.  Champerty  and  Maintenance,  {{  22- 
89.] 

7.  Attobnet  and  Client — Sebvices — ^Veediot. 

In  an  action  to  recover  money  in  the  hands 
of  an  attorney,  plaintiff  alleged  a  contract  for 
his  services  for  20  per  cent  of  the  amount  re- 
covered, and  that  the  recovery  was  $100,  and 
demanded  a  judgment  for  $80.  Defendant  filed 
a  cross-complaint,  denying  such  contract,  and 
alleging  a  contract  for  a  reasonable  fee,  which 
the  proof  showed  to  be  $35.  The  Jurvretumed 
a  verdict  In  favor  of  plaintHT  for  $100,  and  in 
favor  of  defendant  on  the  cross-complaint  for 
$25.  Held,  that  the  verdict  in  favor  of  defend- 
ant amounted  to  a  finding  that  the  contract  was 
for  a  reasonable  fee,  and  hence  such  verdict 
was  not  sustained  by  the  evidence. 

Appeal  from  Superior  Court  Lake  County ; 
H.  B.  TuthiU,  Judge. 

Suit  by  Edwin  T.  Brown  against  William 
J.  Whinery.  From  a  Judgment  In  favor 
of  plaintifr,  defendant  appeals.  Affirmed  on 
condition. 

Wm.  J.  Whinery  and  L.  L.  B(Mnberger,  tor 
ap];>ellant    J.  O.  Ibacb,  for  ap 
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ROBINSON,  J.  Suit  by  appellee  tor  the 
recovery  of  money.  The  flrst  paragraph  of 
complaint  avers  that  appellee  employed  ap- 
pellant to  prosecute  a  claim  for  damages, 
and  that  appellant  collected  $100,  which  he 
retains  and  refused  to  pay  over  on  demand. 
In  the  second  paragraph  it  Is  averred  that 
appellee  gave  appellant,  for  collection,  a 
claim  for  damages,  and  at  the  time  it  was 
agreed  that  for  collecting  the  same  appellee 
"was  to  pay  the  defendant  the  sum  of  $10  If 
$50  was  recovered,  and  If  more  was  recover- 
ed a  fee  should  be  paid  to  this  defendant  in 
the  same  proportion,"  that  appellant  collect- 
ed $100  and  is  entitled  to  retain  $20  there- 
from according  to  the  agreement,  and  that 
appellee  has  demanded  $80,  which  appellant 
refused  to  pay,  and  asks  judgment  for  that 
sum.  As  the  record  comes  to  this  court, 
there  was  no  error  in  refusing,  on  motion,  to 
strike  out  the  complaint  because  not  sub- 
scribed as  required  by  section  361,  Burns' 
Ann.  St.  1901.  The  complaint  set  out  In  the 
record  la  signed  by  appellee's  attorney,  and 
the  record  does  not  disclose  that  it  was  not 
signed  when  filed. 

Against  the  court's  ruling  upon  the  de- 
murrer to  the  flrst  paragraph  of  complaint. 
It  is  argued  that,  as  an  attorney  has  for 
his  fees  an  equitable  lien  upon  money  col- 
lected for  a  client,  the  pleading  should  show 
that  provision  had  been  made  for  such  fees. 
"The  lien  which  an  attorney  is  said  to  have 
Is  merely  a  claim  to  the  equitable  Interfer- 
ence of  the  court  for  his  debt,  when  he  finds 
that  his  client  Is  about  to  deprive  him  of  It," 
said  the  court  In  Koons'  Adm'r  v.  Beach, 
147  Ind.  137,  143,  45  N.  B.  601,  46  N.  B. 
687.  Whether  appellant  has  any  valid 
claim  on  the  fund  would  be  matter  of  de- 
fense or  counterclaim.  The  money  sought 
to  be  recovered  Is  averred  to  have  been  paid 
to  appellant  for  the  use  of  appellee.  He  la 
entitled  to  recover  the  whole  sxim  as  his  prop- 
erty, unless  appellant  defends  against  the 
action.  The  right  to  a  lien  upon  the  fund 
does  not  necessarily  and  of  Itself  prevent  an 
action  for  the  fund.  The  right  to  the  lien 
may  be  asserted,  or  It  may  be  waived ;  and, 
If  asserted.  It  Is  not  necessarily  any  more 
than  a  partial  defense  to  the  action. 

There  was  no  error  In  overruling  appel- 
lant's written  request  that  the  Jury  be  In- 
structed to  return  a  verdict  in  his  favor  at 
the  close  of  appellee's  evidence.  It  is  ar- 
gued that  this  request  should  have  been 
granted,  because  there  was  no  evidence  in- 
troduced by  appellee  to  show  a  demand  be- 
fore suit  was  brought  Appellee  testified 
that  he  employed  appellant  to  bring  an  ac- 
tion, and,  in  answer  to  what  he  would  charge, 
appellant  said  that  If  he  collected  $50  he 
would  charge  $10,  or  If  he  collected  more 
the  charge  would  be  in  proportion;  that  the 
witness  suggested  that  they  have  the  agree- 
ment in  writing,  but  appellant  said  it  was 
unnecessary;  and  that  appellant  collected 
$100,  none  of  which  he  had  paid  to  appellee. 


On  cross-examination  the  witness  testified 
that  there  was  nothing  said  about  whether 
appellant  was  to  have  nothing  if  he  collect- 
ed nothing.  Redirect  examination:  After- 
wards appellant  told  appellee  that  he  got  the 
money  the  night  before.  "He  said :  'I  have 
been  to  some  expense  trying  to  settle  this.' 
'Well,'  he  said,  'Is  $40  too  much?'  I  said: 
'Yes.'  He  said:  'We  might  Just  as  well 
settle  It  here.'  'Will  take  $35.'  I  said: 
'You  will  not'  I  says :  'If  you  will  give  me 
$76  of  It  we  will  settle  It'  'Oh  no!'  He 
couldn't  think  of  such  a  thing.  So  I  went 
out"  Chester  Brown  testified  that  he  was 
present  when  the  agreement  as  to  the 
charges  was  made,  and  that  the  agreement 
was  as  testified  by  the  above  witness.  It  Is 
well  settled  that  a  suit  cannot  be  maintained 
against  an  attorney  to  recover  money  alleged 
to  be  In  his  hands  until  after  a  demand  and 
a  refusal  to  pay  on  the  part  of  the  attorn^. 
Plerse  v.  Thornton,  44  Ind.  235 ;  Heddena  v. 
Touuglove,  46  Ind.  212 ;  Claypool  v.  GIsh,  106 
Ind.  424,  9  N.  B.  382.  But  we  think  the  court 
might  properly  conclude  ftom  the  above 
evidence  that  a  demand  had  been  made  be- 
fore suit  was  brought  The  reason  of  the 
rule  requiring  a  demand  Is  that  It  would  be 
Inequitable  to  subject  a  defendant  to  litiga- 
tion without  first  giving  him  an  opportunity 
to  comply  with  the  plaintiff's  claim  without 
the  annoyance  and  expense  of  a  suit  The 
reason  of  the  rule  falls  In  the  light  of  the 
above  evidence.  The  evidence  shows  more 
than  merely  the  collection  of  the  mon^  and 
that  it  was  not  paid.  By  necessEiry  Impli- 
cation ftom  the  conversation  related  by  the 
witness  there  was  a  refusal  to  pay. 

That  part  of  the  seventh  Instruction  set 
out  in  appellant's  brief  might  be  objection- 
able, If  standing  alone ;  but  when  the  whole 
of  the  Instruction  Is  considered.  It  Is  not 
open  to  the  objection  urged  against  It  Ap- 
plying the  well-settled  rule  that  an  Instruc- 
tion Is  to  be  considered  as  a  whole,  and  not 
In  detached  portions,  there  was  no  reversible 
error  in  giving  the  Instruction. 

The  remaining  questions  argued  by  coun- 
sel go  to  the  sufficiency  of  the  evidence.  Ap- 
pellant answered  the  complaint  by  general 
denial,  and  in  a  second  paragraph  of  answer 
alleged  that  appellee  was  to  pay  him  a 
reasonable  sum  for  his  services;  that  a 
Judgment  for  $100  was  recovered,  which  ap- 
pellant had  received  from  the  clerk;  that 
$40  Is  a  reasonable  fee ;  a  tender  of  $60  and 
$2.80  costs;  and  the  payment  of  the  $62.80 
to  the  clerk.  Appellant  also  filed  a  cross- 
complaint,  asking  Judgment  for  $100  for 
services  performed  by  him  at  appellee's 
special  instance  and  request  The  Jury  re- 
turned a  verdict  In  appellee's  favor  for 
$100,  and  also  in  appellant's  favor  on  his 
cross-complaint  for  $25.  The  court  render- 
ed Judgment  In  appellee's  favor  for  $100 
and  costs,  and  a  Judgment  In  favor  of  ap- 
pellant against  appellee  for  $25.  The  evi- 
dence Introduced  by  appellant,  and  not  dls- 
Digitized  by  VjOOQ  IC 


Ind^ 


GEORGE  V.  BOBINSON. 


607 


pnted,  shows  that  appellant's  services  were 
reasonably  worth  from  |86  to  $50.  The  tes- 
timony of  appellee  shows  that  the  contract 
was  for  a  contingent  fee.  Counsel  for  ap- 
pellant argue  that,  as  the  compensation 
agreed  npon  was  contingent  npon  the  snc- 
cessfnl  result  of  the  salt,  the  agreement  can- 
not be  enforced,  and  that  the  measure  of 
damages  is,  not  the  contingent  fee,  bnt  the 
reasonable  value  of  the  services  rendered — 
dtlng  French  v.  Cunningham,  149  Ind.  632, 
49  N.  B.  797.  But  In  that  case  there  was  a 
contract  for  a  contingent  fee,  and  the  com- 
plete performance  of  the  attorney's  services 
had  been  rendered  Impossible  or  prevented 
by  the  client  In  permitting  the  attorneys 
to  recover  for  their  services.  It  was  held  un- 
der the  facts  In  that  case  that  the  measure 
of  damages  was  the  reasonable  value  of  the 
aorvices  rendered,  and  not  the  contingent 
fee.  But  we  do  not  understand  that  case  to 
hold  that  a  contract  for  a  contingent  fee  Is 
not  enforceable  on  the  sole  ground  that  It 
Is  for  a  contingent  fee.  In  the  French  Case 
the  attorneys  recovered  nothing,  but  had 
rendered  services,  and  did  not  continue  in 
the  case  because  the  client  would  not  con- 
sent or  permit  them  to  do  so.  In  the  case 
at  bar  appellant  rendered  the  services  and 
succeeded  in  obtaining  a  judgment.  The 
evidence  whether  there  was  or  was  not  such 
a  contract  was  conflicting,  but  there  is  evi- 
dence that  there  was.  The  contract  is  not 
cbampertous  (Coquillard's  Adm'r  v.  Bearss, 
21  Ind.  479,  83  Am.  Dec.  362)  ;  nor  U  It  void 
for  maintenance  (Qulgley  v.  Thompson,  6S 
Ind.  317).  Champertous  agreements  cannot 
be  enforced  in  this  state,  but  the  rule  declar- 
ed In  Scobey  v.  Ross,  13  Ind.  117,  has  been 
restricted  and  modified.  See  Qulgley  t. 
Thompson,  supra;  Board,  etc.,  v.  Jameson, 
86  Ind.  154;  Stotsenbnrg  v.  Marks,  79  Ind. 
183;  Allen  v.  Frazee.  85  Ind.  283;  Hart  v. 
State  ex  rel.,  120  Ind.  83,  21  N.  E.  654,  24  N. 
E.  161;  Cleveland,  etc.,  B.  Oa  v.  Davis,  10 
Ind.  App.  342,  36  N.  E.  778,  87  N.  E.  1069 ; 
Tron  V.  Lewis,  31  Ind.  App.  178,  66  N.  B.  490, 
and  cases  cited. 

While  the  propriety  of  contracts  for  con- 
tingent fees  has  been  vehemently  debated, 
yet,  when  such  contracts  are  fairly  made  be- 
tween counsel  and  clients,  made  in  good 
faith,  and  free  from  fraud  and  imposition, 
tbey  are  not  illegal,  and  are  as  obligatory  as 
between  other  parties.  It  may  and  does 
happen  that  persons  who  have  rights,  but 
no  means  to  pursue  them,  are  obliged  to  re- 
sort to  this  means  of  procuring  legal  re- 
dresa  And  it  is  the  duty  of  the  courts  to 
carefully  scrutinize  such  contracts  to  see 
that  no  Improper  advantage  is  taken  either 
of  the  ignorance  or  necessity  of  those  who 
enter  into  them,  and  if  It  appears  that  th^ 
are  obtained  by  any  undue  influence  of  the 
attorney  over  the  client,  or  by  fraud  or  im- 
position, or  that  the  compensation  Is  clearly 
excessive,  the  party  aggrieved  will  be  pro-, 
tected.    The  fact  that  the  practice  of  stipu- 


lating beforehand  for  professional  fees,  con- 
tingent on  the  result  of  the  litigation.  Is 
sometimes  abused,  and  exposes  the  profession 
to  misapprehension  and  illiberal  remark,  is 
not  sufficient  excuse  for  refusing  to  enforce 
such  a  contract,  when  characterized  through- 
out by  "all  good  fidelity  to  the  client"  See 
Taylor  v.  Bemiss,  110  U.  S.  42,  8  Sup.  Ct  441, 
28  L.  Ed.  64;  Dockery  v.  McLellan,  93  Wis. 
381,  67  N.  W.  783;  Perry  v,  Dlcken,  106  Pa. 
83,  51  Am.  Rep.  181 ;  Stanton  v.  Embrey,  93 
n.  S.  548,  23  L.  Ed.  983 ;  3  Am.  &  Eng.  Ency. 
L.  (2d  Ed.)  440;  Newkirk  v.  Cook,  17  111. 
449;  Winslow  v.  Central  Iowa  R.  Co.,  71 
Iowa,  197,  32  N.  W.  330;  Christie  v.  Saw- 
yer, 44  N.  H.  303;  Clay  v.  Ballard,  9  Rob. 
(La.)  308,  41  Am.  Dec.  328;  Weeks  on  At- 
torneys (2d  Ed.)  726;  Tron  v.  Lewis,  31 
Ind.  App.  178,  66  M.  B.  490,  and  cases  cited. 
No  claim  is  made  that  the  contract  for  the 
contingent  fee  in  this  case  was  unfair,  or 
that  it  was  tainted  with  any  fraud  or  Im- 
position, or  that  the  compensation  Is  ex- 
cessive.   Such  a  contract  Is  enforceable. 

Bnt  there  was  a  verdict  In  appellant's 
favor  on  his  so-called  cross-complaint,  which 
was  in  reality  a  counterclaim  for  the  reason- 
able value  of  his  services.  The  effect  of  the 
whole  verdict  Is  a  verdict  in  appellee's  favor 
for  $75,  which  would  be  an  allowance  of  $25 
for  services.  But  it  affirmatively  appears 
from  the  verdict  that  the  Jury  found  for 
the  appellant  npon  his  counterclaim  that 
the  contract  between  the  parties  was  that 
appellant  was  to  receive  what  his  services 
were  reasonably  worth.  Under  the  evidence 
the  Jury  was  not  authorized  to  fix  this 
amount  at  less  than  $35.  The  Judgment  fol- 
lows the  verdict,  and  the  eflJect  of  the  Judg- 
ments rendered  Is  a  Judgment  in  appellee's 
favor  for  $75.  This  Is  $10  more  than  the 
evidence  authorizes.  If  appellee  will  remit 
$10  of  this  Judgment  within  30  days  from 
this  date,  the  Judgment  will  be  afiarmed; 
otherwise^  reversed. 


(K  Ind.  App.  310) 

GBOROB  et  al.  v.  ROBINSON.    (No.  5,419.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  18, 1905.) 

1.  New  Tbiait-G-bourds. 

Assignments  that  the  court  erred  in  over- 
mlinK  defendants'  motion  to  find  for  them  on 
plaintiff's  evidence,  and  on  all  the  evidence,  that 
the  finding  and  judgment  was  not  sustained  by 
the  evidence,  nor  by  sufficient  evidence,  and  that 
they  were  contrary  to  law,  and  contrary  to  the 
law  and  the  evidence,  were  proper  grounds  for 
a  new  trial. 

[Eid.  Note. — For  cases  in  point  see  vol.  87, 
Cent  Dig.  New  Trial,  »  135-142.] 

2.  Save— Waives— MonoK  in  Abbxst. 

The  filing  of  a  motion  in  arrest  of  judg- 
ment is  a  waiver  of  the  motion  for  a  new  trial. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  New  Trial,  {  13.] 

3.  JUDQMKNT— MOTIOH  IN  ABBKST— DEFECTIVE 

Pleading. 
While  a  Judgment  will  be  arrested  on  a 
proper  motion,  if  there  is  no  substantial  cause 
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of  action  stated,  !f  the  pleadings  c<»tain  a  de^  i 

fective  statement  of  a  substantial  cause  of  ac- 
tion, the  defect  is  curable  error,  against  which 
a  motion  in  arrest  cannot  avail. 

[Ed.  Note. — For  cases  in  point,  see  toI.  SO, 
Cent.  Dig.  Judgment,  {  476.] 
4.  Pleading— Erbob  Cttbed  by  Jttogmknt. 

Where,  in  an  action  for  services,  the  com- 
plaint stated  a  substantial  cause  of  action  on 
which  judgment  could  he  rendered,  and  the  re- 
ply contained  allegations  of  fraud  barring  a 
special  defense  of  settlement  pleaded  in  the  an- 
swer, which  facts  were  sufScient  to  bar  another 
action  for  the  same  cause,  any  defects  in  the 
reply  were  cured  by  the  finding  and  judgment. 

[Ed.  Note. — For  cases  in  point,  see  voL  89, 
Cent.  Dig.  Pleading,  i  14820 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Jas.  M.  Leathers,  Judge. 

Action  by  Charles  M.  Robinson  against 
Isaac  L.  Oeorge  and  others.  From  a  Judg- 
ment In  fftvor  of  plaintiff,  defendants  appeaL 
Affirmed. 

Salem  D.  Clark,  (or  appellants.  Spahr  & 
Estabrook,  for  appellee. 

COMSTOCK,  J.  Appellee  sued  appellants 
for  work  and  labor  don©  at  their  Instance, 
and  request  in  the  sum  of  $284,  and  interest 
A  bill  of  particulars  was  filed  with  the  com- 
plaint. Appellants  answered  by  a  general 
denial  The  appellant  Isaac  L.  George  for 
answer  alleged  that  after  the  plalntift's  cause 
of  action  accrued,  and  before  action  was 
brought,  defendant  delivered  to  plaintifT,  and 
plaintiff  received  in  full  satisfaction  of  said- 
cause  of  action,  the  defendant's  promissory 
bank  note.  To  said  paragraph  of  answer  ap- 
pellee replied,  admitting  the  delivery  of  said 
note,  but  alleging  that  he  was  induced  to  ac- 
cept the  same  by  reason  of  false  and  fraud- 
.ulent  representations  made  to  him  by  said 
Isaac  L.  George,  which  representations  are 
particularly  set  out  In  the  reply ;  that  said 
Mrs.  Isaac  L.  George  was  a  party  to  said 
fraudulent  representations,  and  connived  with 
her  husband  to  cheat  and  defraud  the  plaintiff 
out  of  his  claim;  that  said  Isaac  L.  George 
at  the  time  and  ever  since  has  been  wholly 
Insolvent;  that  plaintiff  was  willing  and 
ready  to  deliver  up  said  note,  and  asks  that 
the  same  may  be  canceled.  The  sufficiency  of 
the  reply  was  not  questioned  by  demurrer. 
A  trial  by  the  court  resulted  In  finding  and 
judgment  in  favor  of  appellee  and  an  order 
for  the  cancellation  of  the  note  executed  to 
the  appellee. 

The  appellaniB  assign  as  error :  First,  the 
court  erred  In  overruling  defendants'  motion 
to  find  for  defendants  on  the  evidence  sub- 
mitted by  the  plaintiff  in  the  trial  of  the 
above  cause;  second,  the  court  erred  in 
overruling  defendants'  motion  to  find  for  the 
defendants  on  all  the  evidence;  third,  the 
finding  and  Judgment  of  the  court  is  not 
sustained  by  sufficient  evidence;  fourth,  the 
finding  and  Judgment  of  the  court  is  not  sus- 
tained by  the  evidence ;  fifth,  the  finding  and 
judgment  iB  contrary  to  law;  sixth,  is  con- 
trary to  law  and  the  evidence;  seventh,  the 


court  erred  In  overruling  appellants'  motloD 

in  arrest  of  judgment  All  of  the  foregoing 
specifications  of  error,  except  the  last,  were 
properly  made  causes  for  a  new  trial.  The 
motion  was  overruled.  This  actl(m  of  the 
trial  court  Is  not  assigned  as  error.  The  mo- 
tion in  arrest  of  Judgment  is  a  waiver  of  the 
motion  for  a  new  trial. 

It  only  remains,  therefore,  to  consider  the 
action  of  the  court  in  overruling  appellants' 
motion  in  arrest  of  judgment  The  defend- 
ants moved  the  court  In  arrest  of  judgment 
for  the  reason  that  the  plaintiff's  reply  to 
defendants'  second  paragraph  of  answer  does 
not  state  facts  sufficient  to  constitute  a  reply 
to  defendants'  answer.  It  is  a  well-recog- 
nized rule  that,  if  it  appears  that  there  Is  no 
substantial  cause  of  action,  upon  proper  mo- 
tion judgment  will  be  arrested,  since  such  a 
defect  cannot  b»  cured  by  verdict  or  Judg- 
ment It  Is  equally  well  settled  that  a  de- 
fective statement  of  a  substantial  cause  of 
action  is  curable  error,  against  which  a  mo- 
tion in  arrest  of  judgment  cannot  avalL  2 
Enc.  Pleading  &.Prac.  798,  799.  The  com- 
plaint stated  a  substantial  cause  of  action 
upon  which  judgment  could  be  rendered.  The 
reply  avoids  the  answer  by  alleging  fraud. 
It  states  facts  connected  with  and  relating  to 
the  facts  set  out  in  the  complaint,  and  the 
court  finds  that  the  allegations  of  the  com- 
plaint and  reply  to  the  answer  of  the  defend- 
ants are  true  in  substance  and  in  fact  The 
averments  of  fact  are  sufficient  to  bar  an- 
other action  for  the  same  cause.  Any  de- 
fects In  the  reply  were  cured  by  the  finding 
and  judgment  Upon  the  record  a  correct 
conclusion  appears  to  have  been  readied. 

Judgment  affirmed. 


HOOD  V.  BAKER.    (No.  6,427.)  i 

(Apiwllate  Court  of  Indiana,  Division  No.  1. 
Oct  12,  1905.) 

1.  COUSTB — CLTTSES   AFPEAIABLE   to   SCPRElfX 
COUBT  —  CONSTBUCtlOK    AlfD    VaUMTT    OT 

Statutes. 

Acts  1901,  p.  666,  c.  247,  {  8,  providing 
that  cases  involving  the  validity  of  a  francbiae, 
ordinance,  or  statute,  or  the  constructioa  of  a 
statue,  which  would  be  otherwise  unappealable 
by  virtue  of  sections  6  or  7  of  the  act  shall  Im 
appealable  directly  to  the  Supreme  Court,  is 
applicable  to  civil  causes  mentioned  in  Acts 
1903,  p.  280,  c.  156,  amendmg  section  6  of  the 
act  of  1901,  and  providing  that  no  appeal  shall 
be  taken  to  tie  Supreme  or  Appellate  Court 
in'  any  civil  cases  where  the  amount  in  contT<^ 
versy,  exclusive  of  interest  and  costs,  does  mot 
exceed  $50. 

2.  Afpbai/ — AuoTTirr  nr  Contbovkbst. 

where  the  sum  recovered  by  plaintiS,  ex- 
clusive of  interest  and  costs,  does  not  exceed 
$50,  and  he  is  satisfied  with  his  Judgment,  and 
tiiere  is  no  set-off  or  counterclaim,  the  amount 
BO  recovered  must  be  deemed,  on  defendant's 
appeal,  as  the  "amount  in  controversy,"  with- 
in the  meaning  of  Acts  1903,  p.  280,  c  166, 
amending  Acts  1901,  p.  566.  c.  247,  and  provid- 
ing that  no  appeal  shall  t>e  taken  in  any  civil 
case  where  the  amount  in  controversy,  exclu- 
sive of  interest  and  costs  does  not  exceed  $50. 

[Ed.   Note. — For  cases  in  point  aee  toI.  2, 
Cent  Dig.  Appeal  and  Error,  S|  219,  220.] 


*  Superseded  by  opinion,  7(  N.  B.  Ml. 
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3.  Covrara — OAtrsn  Ap^scATABtB  to  StmffiUK 

CklUBT. 

Under  the  expren  proTiaions  of  Acts  1901, 
p.  566,  c.  247,  i  8,  caaea  inToMng  the  validity 
of  a  franchise,  ordinance,  or  statute,  or  the 
proper  construction  of  a  statute,  whlcn  would 
be  otherwise  unappealable  under  section  6  of 
the  act.  prohibiting  appeals  in  civil  cases  where 
the  amount  in  controversy  does  not  exceed  $50, 
are  appealable  directly  to  the  Supreme  Court, 
and  for  the  purpose  of  presenting  the  specified 
matters  only. 

[ESd.  Note. — For  cases  in  point,  see  vol.  18, 
Cent  Dig.  Courts,  i  686.] 

4.  MoRTOAoxs  —  PBioarnxa  —  Sohool  Funs 

MOBIdAOBS. 

A  purchaser  of  land  at  a  sale  under  a 
school  fund  mortgage  takes  title  superior  to 
Hens  for  unpaid  tiixes  which  have  accrued  after 
tbe  execution  of  the  mortgage  and  which  are 
due  at  the  date  of  the  sale. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  4S, 
Gent.  Dig.  Taxation,  I  946.1 
8.  Samb — ^Patmknt — GvTZ  to  Rkucasb — Ao- 

TlOnS  lOB  PEKAUnEB. 

Bums'  Ann.  St.  1901,  S  1105,  Authorizing 
the  recovery  of  a  penalty  by  a  mortgagor,  where 
the  mortgagee  refuses  to  release  the  morti;age 
of  record,  when  the  debt  or  obligation  w^hich 
the  mortgage  waa  made  to  secure  shall  have 
been  paid,  lawfully  tendered,  or  discharged." 
being  penal  in  its  nature,  must  be  strictly  con- 
strued, and  in  order  to  entitle  the  mortgagor  to 
the  prescribed  penalty,  it  is  not  enough  that  the 
mortgagee  owe  him  a  duty  to  release  the  mort- 
gage of  record  and  obtain  a  decree  for  the  sat- 
isfaction thereof,  but  it  must'  further  apoear 
that  the  debt  or  obligation  has  been  paid,  law- 
fully tendered,  or  discharged. 

[Ed.  Note. — For  cases  in  point,  see  vol.  35, 
Cent  Dig.  Mortgages,  S  932.] 

6.  Cornrts — Hulks — Appucabiutt. 

While  the  rules  of  the  Appellate  Court  are 
the  same  as  the  Supreme  Cowt  so  far  as  ap- 
plicable, yet  in  a  particular  case  pendini;  in 
either  court  the  rules  of  court  applicable  there- 
to are  for  the  purposes  of  that  case  the  rules 
of  the  particular  court  in  which  the  cause  is 
pending. 

7.  Same — Bbiefs — Court  Etjxks. 

Where  a  cause  appealable  directly  to  the 
Supreme  Court  has  been  appealed  to  the  Appel- 
late Court,  the  latter  court-  will  leave  to  the 
Supreme  Court  the  decision  of  the  question 
whether  appellant's  brief  complies  with  rule 
22  of  the  Supreme  and  Appellate  Courts  (55 
N.  E.  v),  prescribing  what  appellant's  brief 
shall  contain. 

Appeal  from  Clrcnlt  Coort,  Jay  Connty; 
H.  C.  Fox,  Special  Judge. 

Action  by  David  V.  Baker  against  William 
H.  Hood.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.  Transferred  to  Supreme 
Court. 

J.  F.  La  Follette,  for  appellant  D.  T. 
Taylor,  for  appellee. 

BLACK,  J.  Tbe  appellee  sned  the  appel- 
lant to  recover  a  penalty  of  |25  for  all^^ 
refusal,  neglect,  and  failure  of  tlie  appellant 
to  release  a  certain  mortgage  of  record,  and 
to  recover  reasonable  attorney's  fees,  under 
section  1105,  Burns'  Ann.  St  1901 ;  Acta  1888, 
p.  64,  c.  58.  There  was  an  answer  of  general 
denial.  The  court  found,  upon  trial  before 
It,  In  favor  of  the  appellee,  and  on  June  15, 
1904,  judgment  was  rendered  In  favor  of  the 
appellee  against  the  appellant  for  $25  penalty 
and  $25  attorney's  fees  and  costs.  The  same 
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day  the  appellant's  motion  for  a  new  trial 
was  overruled.  The  transcript  of  the  record, 
with  the  assignment  of  errors,  was  filed  In 
this  court  August  11,  1904. 

The  statute  of  March  0,  1903,  amending 
section  6  of  the  act  of  March  12,  1901  (Acts 
1901,  p.  566,  c.  247),  concerning  appeals,  etc. 
(Acts  1903,  p.  280,  c.  156),  provides:  "No 
appeal  shall  hereafter  be  taken  to  the  Su- 
preme Court  or  Appellate  Court  in  any  dvil 
case  where  the  amount  In  controversy,  ex- 
clusive of  Interest  and  costs,  does  not  ex- 
ceed $50.00,  except  as  provided  in  section  8 
of  this  act"  Section  8  of  the  act  of  1901 
provides:  "Every  case  In  which  there  is  In 
question,  and  such  question  is  duly  presented, 
either  the  validity  of  a  franchise  or  the  valid- 
ity of  an  ordinance  of  a  municipal  corporation 
or  the  constitutionality  of  a  statute,  state 
or  federal,  or  the  proper  construction  of  a 
statute,  or  rights  guarantied  by  the  state  or 
federal  Constitution,  and  which  case  would 
be  otherwise  unappearable  [unappealable]  by 
virtue  of  section  6  or  section  7,  shall  be  ap- 
pealable directly  by  the  Supreme  Court,  for 
the  purpose  of  presenting  such  question  only." 
Section  7  of  that  act  related  only  to  appeals 
in  criminal  cases  of  misdemeanors,  and  as 
amended  by  the  act  of  1908  above  mentioned 
it  still  relates  only  to  such  cases.  Section 
8  of  the  act  of  1901  (Acts  1901,  p.  666,  c.  247) 
is  applicable  to  civil  causes  mentioned  in  the 
amended  section  6  above  quoted.  Russell  v. 
State,  161  Ind.  481,  68  N.  B.  1019.  As  the 
amount  recovered  by  the  plaintiff,  exclusive 
of  Interest  and  costs,  did  not  exceed  $50, 
and  he  is  satisfied  with  the  judgment,  and 
there  was  no  set-off  or  counterclaim,  that 
sum  must  be  regarded  on  appeal  by  the  de- 
fendant as  the  amount  in  controversy,  within 
the  meaning  of  section  6  as  amended.  Knowl- 
ton  V.  Smith,  163  Ind.  294,  298,  71  N.  E.  895. 
Therefore  the  cause  is  not  within  the  juris- 
diction of  this  court  If  any  of  the  matters 
specified  in  section  8  of  the  act  of  1901  be  in 
question,  and  such  question  be  duly  presented, 
the  cause,  being  otherwise  unappealable  by 
virtue  of  section  6  as  so  amended,  would  be 
appealable  directly  to  the  Supreme  Court  for 
the  purpose  of  presHiting  such  question  only. 

Section  1105,  Bums'  Ann.  St  1901,  above 
mentioned,  provides:  "That  any  person, 
firm,  society,  association,  or  corporation  l>e- 
ing  the  owner  or  holder  of  any  mortgage  re- 
corded In  the  state  of  Indiana,  or  any  ad- 
ministrator, executor,  guardian,  trustee,  or 
other  person  whose  duty  it  shall  be  to  release 
any  mortgage  so  recorded,  who  shall  refuse, 
neglect,  or  fall  to  release  such  mortgage  of 
record  within  ten  days  after  having  been 
requested  so  to  do,  when  the  debt  or  obliga- 
tion which  mortgage  was  made  to  secure, 
shall  have  been  paid,  lawfully  tendered  or 
discharged,  and  such  person,  firm,  society, 
association,  corporation,  administrator,  ex- 
ecutor, guardian,  trustee  or  other  person 
shall  have  been  requested  in  writing  to 
release  the  same,  shall  forfeit  any  pay  ti^C 
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the  mortgagor  or  perBon  having  the  right 
to  demand  the  release  of  such  mortgage, 
the  snm  of  twenty-fire  dollars,  which  sum 
may  be  recovered  by  suit  In  any  court  of 
competent  jurisdiction,  together  with  reason- 
able attorney's  fees  Incurred  in  the  collec- 
tion of  said  penalty."  The  only  matter 
which  the  appellant  seeks  to  present  on  ap- 
peal Is  the  question  whether  or  not  the  ap- 
pellee was  entitled  to  recover  under  the  evi- 
dence, from  which  it  appeared  that  In  1896 
Ida  li.  Baker  and  her  husband,  the  appellee, 
executed  a  mortgage  to  the  state  of  Indiana, 
for  the  use  of  the  common  school  fund,  on  a 
certain  town  lot  in  this  state,  which  we  will 
designate  briefly  as  "Lot  23,"  to  secure  the 
payment  of  $900,  according  to  a  note  whereby 
Ida  L.  Baker  promised  to  pay  that  sum  to  the 
mortgagee  for  such  use  on  or  before  Sep- 
tember 9,  1001.  The  auditor  of  Jay  county, 
March  24,  1902,  the  mortgage  being  due  and 
unpaid,  duly  sold  the  premises  imder  the 
mortgage  to  Aurella  B.  Hood,  wife  of  the  ap- 
pellant, for  $1,171.16.  Afterward,  April  1, 
1902,  the  appellee  executed  to  William  H. 
Hood,  the  appellant,  the  mortgage  mentioned 
in  the  complaint  on  certain  real  estate  in 
Jay  county,  which  we  may  designate  as  "Lot 
257,"  duly  recorded  on  the  date  of  its  execu- 
tion, which  mortgage  contained  the  follow- 
ing language:  "Whereas,  William  H.  Hood 
has  purchased  at  auditor's  sale,  under  school 
fund  mortgage,"  said  lot  23,  "and  the  mort- 
gagor herein  has  agreed  with  said  mort- 
gagee, if  he  would  purchase  said  real  estate 
at  such  sale,  and  In  consideration  of  the  con- 
veyance to  him  of  the  above  described  real 
estate,  to  protect  eaid  Hood  In  the  way  of 
senior  liens  on  said  lot  23,  senior  to  said 
school  fund  mortgage:  Now,  If  said  Hood 
shall  be  compelled  to  pay  any  taxes  or  other 
liens  on  said  lot  23  that  are  now  assessed 
and  standing  against  the  same,  then  this 
mortgage  shall  secure,  cover,  and  include  the 
same.  This  mortgage  is  to  secure  and  in- 
demnify said  Hood  from  loss  In  the  event  he 
Is  compelled  to  pay  said  taxes  or  other  liens, 
and  the  same  shall  be  due  aud  payable  from 
said  Baker  as  soon  as  said  Hood  has  been 
compelled  to  pay  the  same,  and  shall  be  col- 
lectible without  relief  from  valuation  or  ap- 
praisement laws;  and  the  mortgagor  ex- 
pressly agrees  to  pay  the  sums  of  money 
above  secured  without  relief  from  valuation 
or  appraisement  laws.  In  witness  whereof," 
etc.  At  the  date  of  the  auditor's  sale  there 
were  due  and  unpaid,  and  then  In  the  hands 
of  the  treasurer  of  the  city  wherein  said  lot 
23  was  situated,  certain  taxes  on  that  lot, 
and  there  were  due  and  unpaid  taxes  on  the 
same  property  for  state  and  county  purposes, 
on  the  duplicate  in  the  hands  of  the  county 
treasurer,  all  which  taxes  had  accrued  after 
the  date  of  the  execution  of  the  school  fund 
mortgage.  It  did  not  appear  from  the  evi- 
dence that  any  of  these  taxes  had  been  paid. 
There  was  proof  of  service  more  than  10 
days  before  the  commencement  of  this  action 


of  a  written  request  from  tlie  appellee  to 
the  appellant  to  release  of  record  within  10 
days  the  mortgage  of  the  appellee  to  the  ap- 
pellant; it  being  stated  In  the  notice  that 
"the  debts  or  debt  and  obligation  to  secure 
which  said  mortgage  was  made  have  been 
lawfully  discharged  and  paid."  There  was 
also  evidence  that  In  an  action  brought  by 
the  appellee  against  the  appellant  it  had  been 
adjudged  that  the  mortgage  of  April  1,  1902, 
had  been  fully  discharged,  and  the  same  was 
adjudged  fully  released,  and  the  clerk  of  the 
court  was  directed  to  enter  satisfaction  there- 
of and  a  release  of  record  thereof.  And  there 
was  evidence  of  the  entry  of  such  release  by 
the  clerk  January  20,  1903.  The  certificate 
of  the  clerk  and  the  recorder  that  no  con- 
veyance of  or  Incumbrance  on  the  land  so 
mortgaged  to  the  school  fund  had  been  made, 
committed,  or  suffered  by  the  mortgagor,  or 
any  person  under  whom  she  held  title,  so  as 
in  any  manner  to  impair  the  validity  of  the 
mortgage,  all  of  which  fully  appeared  from 
an  examination  of  their  respective  oflaces, 
and  also  the  afSdavlt  of  Ida  L.  Baker  that 
she  was  the  l%al  owner  of  the  premises  men- 
tioned in  the  mortgage  and  that  there  was  no 
Incumbrance  or  better  lien  either  in  law  or 
equity  that  she  knew  of  or  believed  on  the 
land,  and  showing  the  derivation  of  her  title, 
were  in  evidence,  as  were  also  the  aSBdavlt 
of  the  school  fund  appraisers,  and,  next,  the 
auditor's  certificate  of  acknowledgment  and 
an  affidavit  of  Ida  L.  Baker,  sworn  to  before 
the  auditor,  showing  her  coverture  and  her 
ownership  of  the  real  estate  In  fee  simple, 
that  the  money  loaned  was  for  her  own 
separate  use,  interest,  and  business,  etc. ;  all 
these  items  of  evidence  bearing  the  date  of 
the  mortgage.  There  was  also  evidence  of 
the  recording  of  the  mortgage,  and  of  the 
recording  of  the  auditor's  conveyance,  and  of 
his  notice  of  the  sale.  The  feal  estate  mort- 
gaged to  the  school  fund  was  the  property 
of  the  wife  of  the  appellee,  and  the  mortgage 
was  given  to  secure  her  own  debt.  The  mort- 
gage of  the  appellee  of  April  1,  1902,  was  ex- 
ecuted, not  to  the  purchaser  at  the  auditor's 
sole,  but  to  her  husband,  the  appellant.  The 
evidence  tended  to  show  that  the  wife  of  the 
appellant  took  title  under  the  school-fimd 
mortgage,  superior  to  all  liens  and  incom- 
brances.  State  ex  rel.,  etc.,  v.  Jones,  95 
Ind.  175 ;  Stockwell  v.  State  ex  rel.,  eta,  101 
Ind.  1;  McWhlnney  v.  City  of  Logansport, 
132  Ind.  9,  31  N.  E.  449 ;  Fisher  v.  Brewer, 
159  Ind.  139,  64  N.  B.  614 ;  McElwalne-Rlch- 
ards  Co.  v.  Glfford,  159  Ind.  534,  65  N.  B. 
576. 

It  has  been  held  that  the  statute  (section 
1105,  Burns'  Ann.  St  1901)  under  which  the 
appellee  recovered  Judgment  In  this  case,  be- 
ing a  penal  statute,  must  be  strictly  con- 
strued. Osbom  V.  Hocker,  160  Ind.  1, 68  N.  B. 
42;  Southern  Indiana,  etc.,  Ass'n  v.  Doyle. 
26  Ind.  App.  102,  59  N.  B.  179;  Studebaker 
Brothers  Mfg.  Co.  v.  Morden,  159  Ind.  173. 
64  N.  a  694.  To  entitle  the  plabitlir  In 
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■QCh  a  case  to  recorer  the  penalty,  "the  debt 
or  obligation,  which  mortgage  was  made  to 
Mimre,  shall  hare  been  paid,  lawfully  tender- 
ed or  discharged."  Though  the  defendant 
owe  the  plaintiff  a  duty  to  release  the  mort- 
gage of  record  and  obtain  a  decree  for  the 
satisfaction  thereof,  It  does  not  necessarily 
follow  that  the  penalty  may  be  recovered,  un- 
less it  may  properly  be  said  that  the  facta 
Indicate  that,  within  the  meaning  of  the 
penal  statute  strictly  construed,  "the  debt  or 
obligation  which  the  mortgage  was  made  to 
secure"  has  been  "paid,  lawfully  tendered  or 
discharged."  The  question  whether  the  facts 
In  this  case  show  that  a  debt  or  obligation 
to  secure  which  the  appellee's  Indemnifying 
mortgage  was  made  had  been  "paid,  lawfully 
tendered,  or  discharged"  before  the  bring- 
ing of  this  suit  seems  to  be  Inyolved,  and 
there  seems  to  be  In.  the  case  a  question  as  to 
the  proper  construction  of  the  penal  statute. 
It  Is  earnestly  insisted  on  behalf  of  the  ap- 
pellee that  the  appellant  has  not  sufficiently 
compiled  with  the  requirements  of  rule  2i 
at  this  court  (5S  N.  B.  y),  prescribing  what 
the  brief  of  the  appellant  shall  contain. 
While  the  rules  of  this  court  are  the  same 
as  those  of  the  Supreme  Court,  so  far  as  ap- 
plicable, yet  in  a  particular  case  pending  In 
either  court  the  rules  of  court  applicable 
thereto  are  for  the  purposes  of  that  case,  the 
rules  of  the  particular  court  in  which  the 
cause  is  pending.  The  rule  relating  to  the 
contents  of  the  appellant's  brief  is  one  in- 
tended in  part  to  subserye  the  convecience  of 
the  court  to  which  the  appeal  belongs  and  In 
which  the  cause  is  decided  on  appeal.  That 
the  appeal  In  this  cause  Is  not  within  the 
jurisdiction  of  this  court  Is  certain.  It  has 
been  sought  to  present  a  question  such  that. 
If  It  to  Involved  and  properly  presented,  the 
cause  Is  within  the  jurisdiction  of  the  Su- 
preme Court  It  seems  proper  to  leave  to 
tliat  court  the  decision  of  the  question  wheth- 
er or  not  its  rule  relating  to  briefs  of  ap- 
pellants has  been  sufficiently  observed.  It 
is  ordered,  therefore,  that  the  cause  be  trans- 
ferred to  the  Supreme  Court 


(n  Ind.  App.  U) 

WILSON  T.  POWELL.    (No.  6,425.^* 

CAppellate  Court  of  Indiana,  Division  No.  2. 
Oct  13, 1905.) 

BovHDABiBS  —  Location  ot  Cobnebs  asd 
LiiTES— Conclusiveness. 
Burns'  Ann.  St  1001,  {  8024,  provides  that 
the  owner  of  land  wlio  desires  to  establish  any 
comer  or  line  thereof  may  have  the  same  sur- 
veyed. Section  8030  provides  that  the  survey 
riiall  be  prima  facie  evidence  in  favor  of  the 
comers  and  lines  established,  but  an  appeal  may 
be  taken  to  the  circuit  court  within  three  years, 
and  the  court  may  replace  the  survey.  An  own- 
er of  land  requested  the  adjacent  landowner  to 
agree  to  a  survey  to  determine  the  boundary  line. 
The  latter  agreed,  and  the  county  surveyor  sur- 
veyed the  lands  in  the  presence  of  both  parties 
and  loimted  the  corners  thereof.  A  record  of 
the  survey  was  made  in  a  field  book  kept  In  the 
surveyor's  office,  but  was  not  put  in  the  sur- 
Teyors  record.    No  apjieal  was  taken  from  the 

•  Kebckrlag  denied.    Transfer  to  Supreme  Court 


survey.  Beld,  that  the  survey  was  eonclusive 
on  the  landowners,  and  a  subsequent  survey 
could  not  be  had  to  determine  the  comers  and 
lines  Independent  of  the  former  survey,  but  only 
for  the  purpose  of  ascertaining  the  lines  and 
comers   previously   fixed. 

[lid.  Note. — For  cases  in  point,  see  vol.  8, 
Cent  Dig.  Boundaries,  S  273.] 

Appeal  from  Circuit  Court  Hancock  Coun- 
ty; B.  W.  Felt  Judge. 

Proceedings  by  Wlnfield  Powell  for  a  sur- 
vey of  lands  and  the  establishment  of  a  bound- 
ary line  between  his  land  and  the  land  of 
Martha  A.  Wilson.  From  a  judgment  sus- 
taining the  correctness  of  the  survey,  Martha 
A.  Wilson  appeals.    Reversed. 

James  E.  McCullongh  and  Wm.  O.  Welbom, 
for  appellant  Mason  ft  Jadcson  and  Marsh 
&  Cook,  for  appellee. 

ROBT,  3.  Appeal  by  Martha  A.  Wilson 
to  the  circnit  court  .of  Hancock  county  from 
a  survey  made  by  the  county  surveyor  of  said 
cotmty.  The  trial  court  made  a  special  find- 
ing of  facts  and  stated  its  conclusions  of  law 
thereon,  to  each  of  which  an  exception  was 
reserved  by  the  appellant  Judgment  was 
rendered,  in  accordance  with  the  conclusion, 
sustaining  the  correctness  of  the  surrey  ap- 
pealed from,  and  confirming  the  same. 

It  Is  conceded  that  the  facts  were  correctly 
found.  They  are  to  the  effect  that  the  parties 
were  In  1876  the  owners,  as  tenants  in  com- 
mon, of  100  acres  of  land  in  Hancock  county, 
which  was  then  partitioned  between  them;  a 
proceeding  for  that  purpose  having  been  In- 
stituted in  the  circuit  court  Commissioners 
set  off  to  appellant  her  portion  of  said  land 
by  the  following  description:  "Commencing 
at  the  southeast  corner  of  the  southwest 
quartet  of  said  section;  thence  north,  along 
the  middle  dividing  line,  110  rods;  thence 
west  80  rods;  thence  south,  along  the  line 
parallel  with  said  middle  dividing  line, 
110  rods,  to  the  section  line  on  the  south 
of  said  section;  thence  east  on  said  line, 
to  the  place  of  beginning."  The  north  line 
of  the  land  thus  described  became  the  par- 
tition line  between  said  lands.  In  1879, 
with  the  assistance  of  two  of  the  commis- 
sioners to  partition,  the  boundary  was  deter- 
mined and  a  fence  built  upon  it  by  tb* 
parties.  In  1892  appellee  requested  appel- 
lant to  agree  to  a  survey  of  their  said  lands 
for  the  purpose  of  determining  the  true  line 
between  them.  The  appellant  agreed  there- 
to, and  the  county  surveyor  surveyed  said 
lands  In  the  presence  of  both  of  said  parties 
and  located  the  corners  thereof,  placing  stones 
at  the  east  and  west  Mids  of  the  division 
line,  as  located  by  him,  according  to  the  des- 
cription heretofore  set  out  Said  comer  stones 
have  since  remained  unchanged.  The  corner 
on  the  west  side  of  appellant's  line  was 
placed  lU  rods  25^  links  north  of  the  south- 
west comer  thereof,  and  the  one  on  the  east 
side  110  rods  25%  links  north  of  the  south- 
east comer  of  said  land.  Parties  at  once 
moved  the  fence  to  the  line  thus  snEreyed.^ 
denied.  '9  ^^^^  byTjDOgTe 


«ia 


75  NORTHBASTBBN  BBPORTBB. 


(Man. 


Bod  no  appeal  was  erer  taken  from  such 
surrey,  and  snch  line  tras  recognized  as  the 
correct  one  until  sbortly  before  the  survey 
from  which  this  appeal  is  taken.  On  Feb- 
ruary 23,  1903,  appellee  served  a  written 
notice  upon  appellant,  pursuant  to  which 
the  county  surveyor  of  said  county  made  a 
survey  of  said  lands  and  fixed  the  east 
and  west  ends  of  the  boundary  line  in  dis- 
pute 110.875  rods  north  of  the  south  line  of 
appellant's  land. 

The  determination  of  the  appeal,  then, 
depends  upon  the  effect  of  the  survey  had  in 
1S92.  A  record  of  this  survey  was  made  in 
a  small  book,  designated  as  a  "field  book," 
kept  in  the  surveyor's  office,  but  was  not  put 
in  the  "surveyor's  record."  It  is  not  contend- 
ed that  such  survey  was  not  a  valid  official 
survey,  but  the  conclusions  are  supported  by 
the  contention  that,  as  a  matter  of  law.  It 
is  but  prima  fade  evidence,  whether  appealed 
from  or  not  The  statute  provides  that  the 
owner  of  land,  who  desires  "to  establish,  re- 
locate or  i)erpetuate  any  comer  thereof,  or 
in  the  same  section  or  line  thereof,"  may 
have  the  same  surveyed  and  located.  Sec- 
tion 8024,  Bums'  Ann.  St  1901.  It  is  further 
provided  that  "the  survey  of  such  surveyor 
shall  be  prima  facie  evidence  in  favor  of 
the  comers  so  established  and  the  lines  so 
run;  but  an  appeal  may  be  taken  to  the  cir- 
cuit court  within  three  years  and  said  court 
may  replace  such  survey."  Section  8030, 
Bums'  Ann.  St.  1901.  It  has  been  uniformly 
held  that  an  official  survey  Is,  in  accordance 
with  the  terms  of  said  statute,  prima  facie 
correct  during  the  three  years  within  which 
an  appeal  may  be  taken,  and,  if  not  appealed 
from,  it  is  after  that  time  conclusive  upon 
the  owners  of  the  land.  Mull  v.  Orme,  67 
Ind.  95;  Herbst  et  al.  v.  Smith,  71  Ind,  44; 
Grover  v.  Paddock,  84  Ind.  244;  Hunter  et  al. 
V.  Elchel  et  al.,  100  Ind.  463;  Waltman  t. 
Bund,  100  Ind.  366,  10  N.  E.  117;  Sinn  v. 
King,  181  Ind.  183,  81  N.  E.  48.  A  subse- 
quent survey  cannot  be  had  to  determine  the 
Hues  and  comers  previously  established,  In- 
dependent of  the  former  survey,  but  only 
for  the  purpose  of  ascertaining  the  lines  and 
corners  as  previously  fixed.  Herbst  v.  Smith, 
71  Ind.  44.  These  propositions  apply  to  the 
facts  foimd,  and  are  inconsistent  to  the  con- 
clusions stated.  This  Is  regrettable,  in  that 
the  surveyor,  acting  In  1802,  did  not  establish 
the  line  and  corners,  as  should  have  been 
done.  If  the  survey  by  the  county  surveyor, 
made  in  accordance  with  the  terms  of  the 
statute,  Is  ever  to  be  regarded  as  conclusive, 
it  must  be  so  regarded  in  this  case.  The  dec- 
laration that  after  three  years  such  a  sur- 
vey becomes  conclusive  has  been  so  often 
made,  and  prescribes  so  clearly  with  legis- 
lative Intent  as  to  foreclose  discussion.  That 
there  should  be  any  uncertainty  on  the  sub- 
ject is  due  to  language  used  by  the  courts  in  a 
different  class  of  cases,  which,  disassociated 
from  the  facts  under  consideration,  carry  a 
different  meaning  from  that  intended.    The 


vocation  of  a  surveyor  la  limited  to  the  as- 
certainment of  definite  lines.  Efe  may  as- 
certain where  the  lines  and  comers  specifl<ed 
in  the  description  of  the  given  tract  of  real 
estate  actually  are.  He  does  not  have  power 
to  determine  what  the  terms  of  such  descrip- 
tion ought  to  be.  Where  the  line  lies,  and 
where  its  corners  are,  is  a  question,  and  on 
which  the  surveyor,  on  account  of  his  supe- 
rior facilities  for  so  doing,  may  be  called  upon 
to  ofiiclally  determine.  What  the  lines  and 
comers  are  is  a  matter  of  law,  which  courts 
can  alone  declare.  Ayers  v.  Huddleston  et 
al.,  80  Ind.  App.  242,  66  N.  E.  60.  In  in- 
stances where  the  party  in  possession  has  held 
beyond  the  lines  specified  in  his  deed  nntll 
such  possession  has  ripened  into  title,  it  has 
uniformly  been  held  that  a  survey  does  not 
operate  to  deprive  him  of  the  title  thus  ac- 
quired. Logsdon  T.  Dingg,'  32  Ind.  App.  1S8, 
69  N.  E.  409;  Webb  v.  Rhodes,  28  Ind.  Appi 
393,  61  N.  B.  735.  No  question  of  prescrip- 
tive title  arises  in  the  case  at  bar.  The 
facts  found  also  differentiate  from  those  in 
which  parties  est(q[>ped  themselves  by  their 
acts  from  asserting  the  true  lln&  Gullett 
V.  Phillips,  153  Ind.  227,  54  N.  E.  804.  The 
language  used  in  Spacy  v.  Evans,  162  Ind. 
431,  62  N.  E.  605,  has  manifest  relation  to 
cases  in  which  the  question  of  title  is  at 
issue. 

It  follows  that  the  court  erred  In  its  conclu- 
sions of  law.  Judgment  is  reversed.  Oause 
remanded,  with  instructions  to  restate  con- 
clusions of  law  in  accordance  herewith. 


TURNER   V. 


(189  Mass.  373) 
TURNER. 


(Supreme  Judicial  Couit  of  Massachusetts. 
Worcester.    Oct  21,  1905.) 

Mabbiaob— Cafaoitt  ot  Pabtibs— Fsaud— 
Void  Mabbiaob— Validation. 
Rev.  Laws,  c.  151,  |  6,  provides  that  if  a 
person  during  the  life  of  a  husband  or  wife, 
with  whom  marriage  is  in  force,  enters  into  a 
subsequent  marriage,  and  the  parties  thereto 
live  together  as  husband  and  wife,  and  sndi 
subsequent  marriage  was  entered  into  by  one  of 
the  parties  in  good  faith,  they  shall,  after  the 
impediment  to  their  marriage  has  been  re- 
moved by  the  death  or  divorce  of  the  other 
party  to  the  former  marriage,  etc,  be  held  to 
have  been  legally  married  from  and  after  such 
time.  Held,  that  where  libelant  married  her 
husband  in  good  faith,  believing  that  he  had 
not  been  previously  married,  as  he  fraudulently 
represented,  when  in  fact  he  then  had  a  wife 
living,  of  which  libelant  knew  nothing  until 
after  the  divorce  and  death  of  such  former  wife, 
she  was  not  thereafter  entitled  to  maintain  a 
bill  to  declare  her  marriage  a  nullity. 

Case  Reported  from  Superior  Court  Wor- 
cester County ;  Frederick  Lawton,  Judge. 

Liibel  by  Mary  L.  Turner  against  Truman 
O.  Turner  to  annul  marriage.  In  the  snpalor 
court  a  decree  was  entered  dismissing  the 
libel,  and  the  case  was  reported  to  the  Su- 
preme Judicial  Court    Libel  dismissed. 

W.  A.  Gile  and  0.  S.  Dodge,  for  Ubelast. 
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HAMMOND,  J.  This  Is  a  petition  for 
nullity  of  marriage.  At  the  bearing  It  ap- 
peared that  at  the  time  of  the  marriage, 
which  occurred  September  16, 1897,  the  libelee 
bad  a  wife  then  Urlng.  Bnbsequently  to  this 
marriage  the  first  wife  obtained  a  divorce 
from  the  libelee,  and  in  January,  1899,  she 
died.  In  his  application  for  a  license  for  the 
second  marriage,  the  libelee  asserted  that 
this  was  to  be  his  first  marriage,  and  the 
libelant  entered  Into  the  marriage  in  good 
faith,  without  knowledge  of  the  former  mar- 
riage, relying  upon  the  repres^itation  of  the 
libelee  that  he  was  then  to  marry  for  the  first 
time.  The  parties  continued  to  live  together 
as  husband  and  wife  in  good  faith  on  the 
part  of  the  libelant  until  March,  1904,  when 
the  libelee  deserted  her  and  had  continued 
such  desertion  up  to  the  time  of  the  hearing. 
The  libelant  did  not  know  of  the  prior  mar- 
riage, nor  of  the  divorce  or  death  of  the 
former  wife,  until  after  the  desertion;  nor 
did  she  live  with  the  libelee  as  wife  or  co- 
habit with  him  after  she  learned  of  his  prior 
marriage.  There  have  been  no  children  by 
this  second  marriage. 

The  main  question  is  whether  the  mar- 
riage, although  Illegal  at  the  time  it  was 
solonnized,  became  legal  by  virtue  of  Rev. 
Ijaws,  c.  151,  t  6.  This  statute,  which  is  a 
continuation  of  St  1895,  p.  476,  c.  427,  is  as 
follows:  "If  a  person,  during  the  lifetime  of 
a  husband  or  wife  with  whom  the  marriage 
is  In  force,  enters  into  a  subsequent  marriage 
contract  with  due  legal  ceremony  and  the 
parties  thereto  live  together  thereafter  as 
husband  and  wife,  and  such  subsequent  mar- 
riage contract  was  entered  into  by  one  of 
the  parties  in  good  faith,  in  the  full  belief 
that  the  former  husband  or  wife  was  dead, 
that  the  former  marriage  had  been  annulled 
by  a  divorce,  or  without  knowledge  of  such 
former,  marriage,  they  shall,  after  the  im- 
pediment to  their  marriage  has  been  removed 
by  the  death  or  divorce  of  the  other  party 
to  the  former  marriage,  if  they  continue  to 
live  together  as  husband  and  wife  in  good 
faith  on  the  part  of  one  of  them,  be  held 
to  have  been  legally  married  from  and  after 
tbe  removal  of  such  impediment,  and  the 
Issue  of  such  subsequent  marriage  shall  be 
considned  as  tbe .  legitimate  issue  of  both 
parents."  The  case  is  within  the  literal 
tavaa  of  the  statute,  namely,  a  marriage  il- 
legal by  reason  of  tbe  existence  at  the  time 
of  a  former  wife  of  the  husband,  but  never- 
theless entered  into  in  good  faith  on  the  part 
of  the  wife,  who  has  no  knowledge  of  the 
prior  marriage,  the  removal  of  the  impedi- 
ment by  the  death  of  tbe  former  wife,  and  a 
living  together  as  husband  and  wife  In  good 
faith  on  her  part  for  five  years  thereafter. 

It  is  argued  by  tbe  libelant  that  the  statute 
Is  not  applicable  when  one  of  the  parties  to 
the  marriage  has  been  Induced  to  enter  into 
it  in  good  faith  by  fraudulent  representation 
on  the  part  of  tbe  other  as  to  the  existence 


of  the  impediment  arising  out  of  the  former 
marriage,  and,  moreover,  that  the  petitioner 
cannot  be  said  to  have  lived  with  the  hus- 
band In  good  faith  after  the  impediment  was 
removed,  as  she  was  not  aware  of  the  ex- 
istence of  the  Impediment  until  after  the  bus- 
band  had  left  her,  and  she  did  not  thereafter 
live  with  him.  While  one  of  the  objects  of 
the  statute  is  to  protect  persons  who  enter 
into  tbe  marriage  relation  In  good  faith,  the 
broad  general  purpose  of  tbe  statute  is  to 
provide  against  illeglttmacy  of  children  and 
to  protect  the  public  interests.  Its  purpose 
is  to  provide  that  the  marriage  ceremony.  Il- 
legal at  first  by  reason  of  the  existence  of 
an  impediment,  shall  be  regarded  as  taking 
place  at  the  time  the  impediment  is  removed, 
and  as  covering  all  marital  relations  there- 
after assumed  in  good  faith.  It  is  imma- 
terial whether  the  removal  of  the  impediment 
is  known  or  unknown.  Whether  known  or 
not,  the  marriage  ceremony  becomes  opera- 
tive upon  tbe  removal,  if  the  parties  continue 
to  live  together  as  husband  and  wife  in  good 
faith  at  least  on  the  part  of  one  of  them. 
Such  a  construction  of  the  statute  is  not  only 
In  accordance  with  its  plain  reading,  but  it 
carries  out  the  real  bona  fide  intention  of  the 
Innocent  party  to  contract  a  valid  marriage. 
Upon  the  rranoval  of  the  impediment  and  the 
subsequent  cohabitation  in  good  faith,  the 
relation  becomes  such  as  the  innocent  party 
supposed  it  to  be.  And  such  a  relation,  thus 
once  sanctioned  in  the  law,  legitimatizes 
the  children  and  leads  to  the  protection  of  the 
moral  welfare  of  the  community. 

The  fraudulent  representation  as  to  the 
existence  of  the  impediment  is  not  ground  for 
nullity.  It  is  unnecessary  to  enter  Into  a 
discussion  of  the  question  as  to  what  kind  of 
fraud  is  ground  for  nullity.  See  Reynolds  v. 
Reynolds,  8  Allen,  605;  Smith  v.  Smith,  171 
Mass.  404,  50  N.  E.  933,  41  L.  R.  A.  800,  68 
Am.  St.  Rep.  440.  Tbe  statute  contemplates 
that  there  may  be  a  fraudulent  representation 
as  to  the  existing  impediment,  and  that  In 
many  cases  only  one  of  the  parties  enters  into 
the  marital  relation  In  good  faith,  and  yet  it 
expressly  declares  that  if,  after  the  impedi- 
ment has  been  removed,  the  parties  continue 
to  live  together  as  husband  and  wife  In  good 
faith  on  the  part  of  one  of  them,  the  mar- 
riage Is  valid.  It  is  manifest  that  at  the 
time  the  marriage  becomes  valid  under  the 
statute  the  fraudulent  representation  as  to 
tbe  former  existence  of  the  impediment, 
which  has  ceased  to  exist,  is  not  a  representa- 
tion affecting  the  capacity  of  tbe  fraudulent 
party  thai  to  enter  into  the  marriage.  To 
hold  that,  after  the  marriage  has  become 
valid  under  the  statute,  the  defrauded  party, 
upon  a  subsequent  discovery  of  the  original 
fraud,  shall  have  the  right,  because  of  such 
fraud,  to  avoid  the  marriage  at  his  or  her 
election,  is  to  defeat  tbe  very  object  of  the 
statute. 

Libel  dismissed. 
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(189  Mass.  Sei) 

O'CONNOR  ▼.  NEW  TORK,  N.  H.  &  H. 
R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  19,  1905.) 

Railboads— iCbosbino  Accident— "Look  and 

Listen"— Evidence. 
Where,  in  an  action  for  deatli  at  a  private 
railroad  crossing,  the  only  evid^ce  that  de- 
ceased looked  and  listened  I>efore  starting  to 
cross  was  that  a  witness  saw  deceased's  cart 
turn  and  pause  slightly  for  a  few  seconds,  and 
then  drive  onto  the  crossing,  and  the  train 
that  killed  deceased  must  then  have  been  in 
full  sight,  the  evidence  was  insufiScient  to  es- 
tablish that  plaintiff's  intestate  was  in  the  ex- 
ercise of  due  care  at  the  time  he  was  killed. 

[Ed.  Note. — For  cases  in  point,  see  vol.  41, 
Cent.  Dig.  Railroads,  §  1146.] 

Ezceptlons  from  Superior  Court,  Worces- 
ter Comity;  Francis  A.  Oaskill,  Judge. 

Action  by  Catherine  R.  O'Connor,  as  ad- 
ministratrix, etc.,  against  the  New  York, 
New  Haven  &  Hartford  Railroad  Company. 
A  verdict  was  directed  In  favor  of  defend- 
ant, and  plalntlior  brings  exceptions.  Over- 
ruled. 

Henry  B.  Cottle,  Mark  N.  Skerrett,  and 
Warren  T.  Bartl?tt,  for  plaintiff.  Arthur 
P.  Rugg,  for  defendant. 

HAMMOND,  J.  This  was  an  action  of 
tort,  brought  by  the  plaintiff  as  adminis- 
tratrix of  the  estate  of  Jeremiah  S.  Sullivan, 
under  Rev.  Laws,  c  111,  S  267,  to  recover 
damages  for  his  deftth.  The  crossing  was 
a  private  one.  Sullivan  had  crossed  It  with 
his  team  twice  a  day  almost  daily  for  sev- 
eral months  prior  to  the  accident  The  evi- 
dence fails  to  show  what  care  he  took  be- 
fore crossing.  It  was  dark  at  the  time  of 
the  accident  It  was  his  duty  to  look  and 
listen  before  crossing,  and  It  is  not  shown 
that  be  did  either.  The  only  possible  piece 
of  testimony  upon  which  it  could  be  argued 
that  he  did  either  is  that  when  turning  to 
cross  the  track,  and  while  very  near  it,  a 
witness,  who  at  some  distance  was  watch- 
ing the  team  as  It  went  along,  testified 
that  he  saw  the  cart  turn,  "and  there  was 
a  slight  pause,  not  a  very  great  pause,  say 
a  few  seconds."  It  then  "came  along,  and 
it  came  right  on  the  crossing."  The  train 
which  killed  him  must  then  have  been  in 
full  sight,  and  it  seems  incredible  that.  If 
the  pause  was  for  the  purpose  of  looking 
and  listening,  the  intestate,  who  was  a 
workingman  63  years  of  age,  active  and 
apparently  in  the  full  possession  of  bis 
faculties,  should  have  failed  to  discover  the 
presence  of  the  train.  It  is  simply  mere 
conjecture  ae  to  whether  this  pause  was 
anything  more  than  that  which  naturally 
would  be  incident  to  the  act  of  turning  a 
sharp  corner,  or  to  some  purpose  other  than 
that  of  looking  and  listening.  It  cannot 
be  said  that  the  evidence  concerning  the 
accident  was  such  as  to  meet  the  burden 
of  proof  incumbent  upon  the  plaintiff  to 
show  that  her  Intestate  was  in  the  exercise 


of  due  care.  See  Tully  v.  FItchburg  Ball- 
road,  134  Mass.  499;  Shea  v.  Boston  & 
Maine  Railroad,  154  Mass.  31,  27  N.  B.  672. 

The  conclusion  to  which  we  have  come 
renders  it  tmnecessary  to  consider  the  other 
grounds  of  defense. 

Exceptions  overruled. 


089  Mass.  2») 

CAWLBT  V.  JEAN. 

(Supreme   Judicial    Court    of   MassacliusettB. 
Middlesex.    Oct  17,   1905.) 

1.  Vendor  aito  Pubohaser  —  Contbact  to 
Convey  —  Corstbuction  —  DEscsiPTioir  o» 
Peopertt. 

Where  a  contract  to  convey  land  described 
as  'the  land  and  building  thereon  situate  on 
the  west  side  of  the  Concord  river  in  said  Low- 
ell," bounded  on  the  east  by  the  river,  on  the 
west  by  the  "location  of  the  Lowell  &  Andoyer 
Railroad,"  etc.,  the  agreement  was  for  the  con- 
veyance of  the  land  bounded  on  the  west  by  the 
railroad  location  and  the  bnilding  on  that  land, 
and  not  the  building  and  the  land  under  it 

[Ed.  Note. — For  cases  in  point  see  vol.  J6, 
Cent  Dig.  Deeds.  |§  331,  338;  vol,  48,  Cent 
Dig.  Vendor  and  Purchaser,  SI  93,  94] 

2.  Same. 

Where  plaintiff  contracted  to  convey  cer- 
tain land  and  building  thereon  on  the  west  aide 
of  the  Concord  river  m  L.,  bounded  easterly  by 
the  river,  westerly  by  the  location  of  a  railroad 
company,  and  northerly  by  C.  street  such  de- 
scription did  not  include  a  bulkhead  attadied  to 
the  building  covering  an  area  way  leading  into 
the  cellar  constructed  into  a  10-foot  strip  of 
land,  which  was  a  part  of  the  railroad  location 
between  the  building  and  a  fence  erected  on 
the  railroad's  right  of  way,  nor  such  lO-foot 
strip  Itself. 

3.  Specific  PERroBMANCE  —  Defense  —  Mis- 
take. 

That  defendant  through  an  honest  mistake 
not  attributable  to  his  own  negligence,  thought 
that  he  was  buying  more  land  than  the  agree- 
ment covered,  is  a  defense  to  a  bill  for  specific 
performance. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  4^ 
Cent.  Dig.  Specific  Performance,  H  155— 159.J 

4.  Saue — ^BtntDBN  OF  Proof. 

In  a  suit  for  specific  performance,  the  bur- 
den is  on  defendant  to  make  out  a  defense  that, 
through  an  honest  mistake  not  attributable  to 
his  negligence,  he  believed  he  was  buying  more 
land  than  the  agreement  covered. 

[Ed.  Note. — For  cases  in  point,  see  voL  44, 
Cent  Dig.  Specific  Performance,  S  383.] 

5.  Same — ^Proof  of  Trru. 

In  a  suit  for  specific  performance,  a  deed 
of  the  land  in  controversy  to  plaintiff,  signed 
by  G.  as  executor  and  trustee  under  the  ^viu  ot 
N.  C,  on  which  deed  was  written  an  assent  and 
quitclaim  under  seal,  purporting  to  be  signed 
Dv  10  persons,  described  as  "all  the  heirs,  de- 
visees, legatees,  next  of  kin,  and  all  persons  in- 
terested in  the  estate  of  N.  C,  deceased."  and 
evidence  that  plaintiff  bad  ever  since  claimed 
title  to  the  land,  without  proof  of  the  ^ill  of 
the  testator,  that  it  had  ever  been  admitted  to 
probate  or  any  action  taken  to  bar  assets  from 
debts,  or  that  the  heirship  of  the  persons  sign- 
ing the  deed  had  been  established,  was  insuffi- 
cient  to  establish  plaintiff's  title  to  the  land. 

6.  AppEALf—RtTLiNGS— Exceptions— Review. 

Where,  in  a  suit  for  specific  performance, 
exception  was  taken  to  the  ruling  that  plaintilf 
derived  a  good  and  sufiicient  title  to  the  premi- 
ses described  in  a  deed  admitted  in  evidence,  such 
ruling  affected  a  final  decree  in  favor  of  plaln- 
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tiff,  and  was  therefore  open  to  review  on  an  ap- 
peal from  snch  decree,  as  authorized  by  Rev. 
Laws,  c.  159,  {  26,  without  an  appeal  from  the 
order  overruling  defendant's  exceptions. 

Appeal  from  Superior  CJonrt,  Middlesex 
County. 

BUI  by  one  Cawley  against  one  Jean  for 
specific  performance  of  a  contract  to  purchase 
real  estata  A  decree  was  rendered  In  favor 
of  plaintiff,  and  defendant  appeals.    Reversed. 

Edward  I.  Baker,  for  appellant  Nathan 
D.  Pratt  and  John  J.  Devine,  for  appellee. 

LOBING,  J.    This  is  a  bUl  in  equity  for 


pany,  bounded  and  described  as  follows: 
Beginning  at  a  point  on  the  southerly  side 
of  Church  street,  which  la  66  feet  easterly 
of  the  Intersection  of  the  southerly  aide  of 
said  Church  street  and  the  easterly  side  of 
Warren  court;  thence  easterly,  along  the 
southerly  side  of  said  Church  street,  65  feet, 
to  the  line  of  Concord  river;  thence  southerly, 
along  the  line  of  said  river,  49^  feet,  to 
land  of  the  Lowell  '&  Andover  Railroad; 
thence  along  the  land  of  said  Lowell  &  An- 
dover Railroad,  65  feet,  to  the  point  of  be- 
ginning." This  land  Is  shown  on  the  follow- 
ing plan: 


CHURCH 


St 


«>MT. 


the  specific  performance  of  a  written  agree- 
ment contained  in  a  lease  whereby  the  defend- 
ant agreed  to  buy  the  property  let  on  the  ex- 
piration of  the  term  created  by  the  lease. 
There  was  a  cross-bill  alleging  that  the  agree- 
moit  had  been  procured  by  the  fraud  of  the 
plaintiff  In  the  principal  suit,  and  praying 
that  it  be  delivered  up  and  canceled.  The 
case  went  to  a  master,  who  reported  that 
both  the  bill  and  cross-bill  should  be  dis- 
missed. Ebcceptlons  to  the  report  were  taken 
by  both  parties.  The  exceptions  of  the  plain- 
tiff were  sustained,  and  those  of  the  defend- 
ant orerruled  by  the  superior  court.  EYom 
this  order  no  appeal  was  taken.  Subsequent- 
ly a  final  decree  was  entered  directing  the 
defendant  to  specifically  perform  the  agree- 
ment and  dismissing  the  cross-bill.  From 
this  decree  the  appeal  was  taken  which  is 
now  before  us. 

It  appears  from  the  master's  report  that  in 
1878  the  Middlesex  Company  conveyed  to  one 
Nathan  Crosby  the  following  lot  of  land:  "A 
certain  lot  of  land  in  said  Lowell,  situated  on 
the  southerly  side  of  Church  street,  and  east- 
erly of  the  land  of  the  Lowell  &  Andover 
Railroad,  containing  1,430  square  feet,  as 
shown  by  a  'Plan  of  Middlesex  Company 
Land  Taken  by  the  Lowell  &  Andover  Rail- 
road,' In  possession  of  said  Middlesex  Com- 


What  are  called  the  deed  lines  on  said 
plan  are  the  lines  given  by  the  distances 
stated  in  the  deed.  In  1878  a  building  was 
erected  on  said  land,  which  is  still  standing 
and  is  the  building  here  in  question,  except 
that  the  bulkhead  shown  on  the  plan  was 
buUt  in  1896.  A  deed  of  this  land  to  the 
plaintiff  was  made  in  1890,  the  description 
being  the  same  as  in  the  deed  to  Crosby. 
The  report  states  that:  "At  the  time  the 
plaintiff  received  the  deed  last  mentioned,  and 
for  eight  or  nine  years  prior  thereto,  a  fence 
stood  on  the  land  on  which  the  Lowell  & 
Andover  Railroad  was  located,  distant  about 
10  feet  from,  and  nearly  parallel  to,  the 
southwesterly  side  of  said  building,  and  ex- 
tending from  a  point  a  foot  or  two  northwest 
of  the  Concord  river,  for  about  60  feet;  thence 
turning  and  extending  to  Church  street  In  a 
nearly  northerly  direction,  and  tntersectlng 
Church  street  at  a  point  about  10  feet  west 
of  the  building;  thence  taming  and  running 
along  the  line  of  Chureh  street  to  the  north- 
westerly corner  of  the  building.  The  tracks 
of  the  Lowell  &  Andover  Railroad  are,  and 
were  at  the  time  the  plaintiff  received  the 
deed  last  mentioned,  on  the  southwesterly  - 
side  of  said  fence;  the  rail  nearest  thereto 
being  some  7  or  8  feet  distant  therefrom. 
*    *    *    In  1895  the  plaintiff  made  an  en-[^ 
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trance  Into  the  basement  of  the  building  on 
the  southwesterly  side,  by  cutting  an  open- 
ing In  the  foundation  wall  about  4  feet  wide 
and  8  feet  deep,  and  made  an  area  by  re- 
moving the  adjacent  soil  for  a  distance  on  the 
land  of  the  Lowell  &  Andover  Railroad  of 
about  7  feet  In  length,  4  feet  In  width,  and 
7  feet  in  depth.  This  area  was  covered  by 
a  wooden  bulkhead,  .attached  to  the  build- 
ing, covered  with  a  heavy  trapdoor,  and 
extending  to  about  1  foot  above  the  level  of 
the  land  adjacent  A  wooden  door  opened 
into  the  basement  I  And  as  a  fact  that  said 
bulkhead  is  a  part  of  said  building." 

In  1896,  the  plaintiff  fitted  up  the  building 
on  the  land  as  a  steam  laundry,  and  occupied 
it  as  such  for  nine  months.  After  that  it 
was  vacant  until  It  was  let  by  word  of 
mouth  to  the  defendant  for  the  same  pur- 
pose on  October  21,  1001.  On  March  8,  1902, 
this  oral  lease  was  put  in  writing  and  con- 
tained the  agreement  here  sued  on.  The  prem- 
ises let  by  this  indenture  of  lease  were 
"the  land  and  building  thereon  situate  on  the 
west  side  of  the  Concord  river  In  said  Lowell, 
bounded  easterly  by  said  river,  westerly  by 
the  location  of  the  Lowell  &  Andover  Rail- 
road, and  northerly  by  Church  street  being 
a  triangular  lot,  together  with  all  fixtures 
and  machinery  to  said  Cawley  belonging  In 
said  building."  The  agreement  contained  In 
said  lease  to  bny  these  premises  was  in  these 
words:  "And  said  Jean  agrees  at  the  ex- 
piration of  the  term  hereinafter  limited  to 
buy  the  aforesaid  real  and  personal  property 
of  said  Cawley  for  the  entire  price  of  $7,000." 
The  lease  expired  on  April  21,  1903.  On 
April  18th  the  defendant  was  Informed  that 
the  building  covered  more  land  than  the  plain- 
tiff owned,  and  on  April  20th  he  told 'the 
plaintiff  of  this,  and  offered  to  carry  out  the 
agreement  If  the  plaintiff  would  "give  him 
enough  land  to  cover  the  building."  This 
the  plaintiff  refnsed  to  do>  On  May  23d  the 
plaintiff  tendered  a  deed  and  bill  of  sale. 
The  land  covered  by  this  deed  is  described  as 
In  the  deed  of  it  to  the  plaintiff  and  in  that 
to  the  plaintiff's  grantor.  The  defendant  said 
he  would  take  the  deed  If  the  plaintiff  would 
"deed  him  more  land."  The  plaintiff  said 
that  all  he  could  give  him  was  what  was 
described  In  the  deed.  Thereupcm  the  defend- 
ant refused  to  accept  the  deed  and  bill  of  sale, 
and  on  June  23d  he  vacated  the  premises.  No 
question  was  raised  as  to  the  machinery.  In 
his  report  the  master  states  that  the  de- 
fendant set  up  In  defense  that  there  were 
three  parcels  of  land  not  covered  by  the 
building:  (1)  The  triangular  strip  on  the 
east  measuring  2.90  feet  at  its  base  on 
Church  street;  (2)  the  land  under  the  eaves 
on  the  west  which  protruded  23  inches  over 
the  division  line;  and  (3)  the  land  under  the 
bulkhead.  As  to  the  firat  the  master  found 
that  the  land  of  the  plaintiff  went  to  the 
river,  because  monuments  control  distances; 
as  to  the  second,  that  the  plaintiff  had  an 
easement  acquired  by  prescriptl(»;  and  as 


to  the  bulkhead  he  found  "that  the  plaintlfl 
has  at  no  time  possessed  any  title  to  or 
easement  In  the  land  under  said  bulkhead, 
which  bulkhead  I  find,  as  above  stated,  to  be 
a  part  of  said  building.  And  I  find  and  rule 
that  by  reason  of  the  plaintiff's  Inability  to 
convey  said  land,  or  any  easement  therein, 
the  defendant  Is  under  no  obligation  to  per- 
form said  agreement  of  purchase.  I  find  that 
the  use  and  enjoyment  of  said  bnlkhead,  and 
the  land  thereunder,  was  a  material  Induce- 
ment to  the  entering  Into  of  said  agreement 
on  the  part  of  the  defendant" 

The  defendant  in  his  answer  set  up  a 
false  and  fraudulent  representation  by  the 
plaintiff  that  he  owned  all  the  land  covered 
by  the  building  and  the  10-foot  strip  shown 
on  the  plan  east  of  the  fence  there  shown. 
On  this  the  master  made  the  following  find- 
ing: "In  regard  to  the  allegation  of  fraud, 
I  find  that  at  the  time  of  entering  into  the 
oral  arrangement  of  October  21,  1901,  the 
defendant  believed  that  the  plaintiff  owned 
all  the  land  covered  by  the  building,  and  the 
10-foot  strip  of  land  extending  from  Church 
street  to  the  Concord  river,  but  that  such 
belief  was  not  Induced  by  any  statement  or 
conduct  of  the  plaintiff  on  which  the  defend- 
ant had  a  right  to  rely,  but  was  caused  by 
the  appearance  of  the  building  and  Its 
surroundings.  I  find  that  the  plaintiff  said 
or  did  nothing  to  prevent  the  defendant  from 
ascertaining  the  amount  of  land  which  the 
plaintiff  owned,  and  that  the  defendant  was 
negligent  in  not  examining  the  title  and  mak- 
ing a  survey  of  the  premises.  I  find  that  this 
belief  of  the  defendant  as  to  the  plaintiff's 
ownership  continued  at  least  up  to  March  8, 
1902.  If,  In  view  of  my  other  findings,  the 
belief  of  the  defendant  as  to  the  plalntliTa 
ownership  of  said  10-foot  strip,  or  of  any 
part  thereof.  Is  material  In  any  aspect  of  the 
ease,  and  if  the  burden  rests  upon  the  plain- 
tiff of  proving  that  the  defendant  had  actual 
knowledge  or  actual  notice  of  the  plalntUTa 
want  of  ownership  In  said  10-foot  strip,  or 
In  any  part  thereof,  I  find  that  such  burden 
had  not  been  sustained,  and  that  the  de- 
fendant had  no  such  knowledge  (x  notice  nn- 
til  April  18,  1903.  If  the  burden  rests  upon 
the  defendant  of  proving  his  Ignorance  of 
such  want  of  ownership,  I  find  that  snch 
burden  has  not  been  sustained,  and  that  on 
March  8,  1902,  at  the  time  of  the  execution 
of  said  written  agreement,  he  was  Informed 
and  knew  that  the  plaintiff  did  not  own  said 
10-foot  strip  or  any  part  thereof.  I  find.  If 
material,  that  the  defendant  did  not  at  any 
time  have  knowledge  or  notice  that  the  plain- 
tiff had  built  and  was  maintaining  said  bulk- 
head without  right  on  land  not  owned  by  him, 
but  on  the  contrary,  at  all  times  believed 
that  said  bulkhead  had  been  rightfully 
erected  and  maintained,  and,  upon  comply- 
ing with  said  written  agreement  of  October 
21,  1901,  he  could  continue  to  use  and  enjoy 
said  bulkhead  without  lawful  hindrance  on 
the  part  of  any  person  whatsoever." 
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No  appeal  Jiarlng  been  taken  from  the 
order  OTerrullog  ttae  defendant's  exceptions, 
they  are  now  before  us,  except  so  far  as  the 
final  decree  Is  erroneously  affected  by  their 
baTlng  been  overruled.  Bot.  Laws,  c.  1S9, 
I  26.  The  principal  attack  on  the  final  decree 
made  by  the  defendant  is  that  the  defendant 
did  not  own  the  bulkhead,  nor  the  10-foot 
strip  between  the  building  and  the  fence  on 
the  west,  and  that  the  defendant  honestly 
thought  that  he  did.  As  matter  of  construc- 
tion of  the  agreement,  it  is  the  land  bounded 
on  the  west  by  the  location  of  the  railroad 
and  the  building  on  that  land  which  the 
plaintiff  agreed  to  sell  and  the  defendant  to 
buy,  not  the  building  and  the  land  under  it 
The  land  and  the  building  thereon  does  not 
Include  the  bulkhead  or  the  10-foot  strip.  See, 
In  this  connection,  Crosby  v.  Parker,  4.  Mass. 
110;  Wood  V.  Commiasloners  of  Bridges,  122 
Mass.  394.  But  if  the  defendant,  through 
an  honest  mistake  not  attributable  to  his 
own  negligence,  tbougbt  that  he  was  buying 
more  than  the  agreement  covers,  that  is  a 
defense  to  a  bill  for  specific  performance. 
Western  Railroad  v.  Babcock,  6  Meta  346, 
852.  Old  Colony  Railroad  v.  Evans,  6  Gray, 
25,  S6,  66  Am.  Dec.  394;  Boynton  v.  Hazel- 
boom,  14  Allen,  107,  92  Am.  Dec.  738;  Chute 
v.  Quincy,  156  Mass.  189,  30  N.  E.  550.  See, 
also,  in  this  connection,  Spurr  v.  Benedict, 
99  Mass.  463.  The  burden  Is  on  the  defend- 
ant to  make  out  this  defense.  Western 
Railroad  v.  Babcock,  6  Mete.  346,  352 ;  Chute 
▼.  Quincy,  166  Mass.  189,  191,  30  N.  B.  550. 
So  far  as  the  defense  founded  on  the  10-foot 
strip  goes,  the  master  has  found  that,  if  the 
bnrdoi  was  on  the  defendant  of  proving  his 
Ignorance  of  the  plaintiff's  want  of  owners 
ship,  it  was  not  sustained.  This  is,  in  sub- 
stance, a  finding  that  the  defendant  did  not 
prove  that  there  was  such  a  mistake. 

As  to  the  defendant's  having  mistakenly 
thought  that  the  bulkhead  was  to  be  his,  the 
findings  of  the  master  are  not  altogether 
clear  to  ns.  He  has  found  in  terms  "that 
the  defendant  did  not  at  any  time  have 
knowledge  or  notice  that  the  plaintiff  had 
bnllt  and  was  maintaining  said  bulkhead 
witbont  right  on  land  not  owned  by  him, 
btit,  on  the  contrary,  at  all  times  believed 
that  said  bnlkhead  had  been  rightfully  erect- 
ed and  maintained,  and  that  upon  comply- 
ing with  said  written  agreement  of  October 
21,  1901,  he  could  continue  to  use  and  enjoy 
Bald  bnlkhead  without  lawful  hindrance  on 
the  part  of  any  person  whatsoever" ;  and  it 
would  seem  that  he  made  this  finding  with- 
out regard  to  the  burden  of  proof.  He  had, 
previously  found  that,  if  the  burden  was  on 
the  defendant  as  to  "the  belief  of  the  defend- 
ant as  to  the  plaintiff's  ownership  of  said  10- 
foot  strip  or  any  part  thereof,"  it  was  not 
made  out;  and  it  is  a  fact  that  the  bulk- 
head was  built  on  part  of  the  10-foot  strip. 
Whatever  may  be  the  true  Interpretation  of 
these  two  findings,  the  finding  "that  the  de- 


fendant wag  negligent  In  not  examining  the 
title  and  making  a  survey,  of  the  premises" 
mnst  be  taken  to  be  decisive,  if  the  case  is  to 
be  finally  disposed  of  on  this  record.  It  does 
not  appear  from  the  master's  report  what,  U 
any,  use  had  been  made  of  the  bulkhead  in 
the  past,  or  whether  there  was  any  way 
leading  to  and  from  it  In  short,  we  do  not 
know  the  evidence  on  which  this  finding  of 
the  master  was  made.  The  negligence  in  not 
finding  out  as  to  the  title  to  the  10-foot  strip 
would  seem  to  cover  the  bulkhead,  which  is 
a  part  of  that  strip  of  land.  Bat  we  are  of 
opinion  that  the  plaintifl  did  not  go  far 
enough  in  showing  that  he  had  a  good  title 
to  the  land  to  be  conveyed  by  him.  Had  the 
plaintiff  shown  that  the  title  which  Nathan 
Crosby  got  in  1878  had  come  to  the  plaintiff, 
It  might  perhaps  have  been  sufficient  Witb- 
ont expressing  a  final  opinion  on  that  point 
It  is  enough  to  dispose  of  this  contention  that 
there  was  no  sufficient  evidence  of  the  fact 
that  the  plaintiff  got  Nathan  Crosby's  title. 
The  plaintiff  went  no  farther  than  to  put  in 
a  deed  "purporting  to  be  signed  by  Stephen 
M.  Crosby,  executor  and  trustee  under  the 
will  of  Nathan  Crosby,  on  which  deed  was 
written  an  assent,  release,  and  qnltclalm  nn- 
der  seal,  purporting  to  be  signed  by  10  persona 
described  as  "being  all  the  heirs,  devisees, 
legatees,  next  of  kin.  and  persons  interested 
In  the  estate  of  Nathan  Crosby,  late  of 
liOwell,  deceased.' "  In  addition  he  proved 
that  "the  plaintiff  has  ever  since  claimed 
title,  and  now  claims,  except  as  against  this 
defendant,  title  under  said  Stephen  Crosby 
deed  to  the  premises  described  therein." 
There  was  no  proof  showing  what  the  will 
of  Nathan  Crosby  was,  or  that  it  had  been 
admitted  to  probate,  or  of  any  action  taken 
under  it  to  bar  the  assets  being  taken  for 
Nathan's  debts,  and  no  proof  that  the  10 
persons  signing  the  deed  were  In  fact  all  the 
heirs,  devisees,  legatees,  next  of  kin,  and 
persons  Interested  in  his  estate,  as  they 
described  themselves  to  be.  This  is  not 
enough.  See  Chauncey  v.  Leominster,  172 
Mass.  840,  52  N.  E.  719. 

This  objection  was  taken  at  the  trial :  The 
title  of  the  plaintiff  was  put  in  issue  by  the 
answer.  The  master  in  his  report  fonnd  and 
ruled  that  by  a  proper  construction  of  the 
Middlesex  Company  and  the  Crosby  deeds 
"the  plaintiff  derived  a  good  and  sufficient 
title  to  the  premises  therein  described."  An 
objection  was  taken  to  this  ruling,  and  an  ex- 
ception founded  on  that  objection.  The  ex- 
ception to  this  ruling  should  have  been 
sustained.  Although  no  appeal  was  taken 
from  this  interlocutory,  it  affects  the  final, 
decree,  and  so  was  open  on  an  appeal  from 
that  decree,  by  force  of  Rev.  Laws,  c.  159. 
§26.  Parker  t.  Flagg,  127  Mass.  28.  See. 
also,  Burnett  v.  Commonwealth,  169  Mass. 
417,  48  N.  E.  758.  There  is  nothing  in  the 
decision  in  Haskell  v.  Merrill,  179  Mass. 
120^  00  N.  B.  485.    Whether  the  case  shall 
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be  sent  to  the  master  for  further  hearing  Is 
for  the  superior  court 

Decree  dlsafflrmed,  and  such  further  order 
or  decree  to  be  entered  as  seems  to  the  supe- 
rior court  in  accord  with  equity  and  good  con- 
scienc& 

(189  Maaa.  214) 

CURRIER  T.   WIIililAMS. 

(Supreme    Judicial    Court    of    Massachusetts. 
SnaoIlL    Oct   16,   1905.) 

1.  Insolvkwct — PsocKEDiyos — Debts  —  Dis- 

CHABOE. 

Where  plaintiff,  to  whom  defendant  was 
indebted,  declined  to  accept  certain  land  in  pay- 
ment of  the  debt  bnt  agreed  to  give  defendant 
credit  for  the  net  proceeds  of  a  sale  of  the  land, 
which  had  been  conveyed  to  plaintiff,  on  said 
indebtedness,  defendant  agreeing  to  pay  plaintiff 
any  balance  that  might  be  due  to  him  on  the 
Indebtedness  after  crediting  such  net  proceeds, 
the  effect  of  the  agreement  was  that  the  origi- 
nal debt  remained  due,  but  not  presently  pay- 
able, and,  said  debt  being  Is:oTabl^  in  insolvency 
proceedings,  as  authorized  by  Gen.  St.  c.  118, 
I  26,  it  was  barred  by  defendant's  discbarge. 

2.  ExoEFTioiTS,  Bill  of — Amendmsnt. 

A  i>arty  may  be  allowed  to  amend  his  bill 
of  exceptions  and  state  more  accurately  an  ex- 
ception stated  by  him  in  the  bill  within  the  time 
allowed  for  filing  the  bill,  but  he  cannot  add  an 
exception  by  amendment  not  originally  stated. 

[E3d.  Note. — For  cases  in  point  see  vol.  ^, 
Cent  Dig.  Exceptions,  Bill  of.  |§  106-111.] 

Case  Reported  from  Superior  Court,  Suf- 
folk County;  Jas.  M.  Morton,  Judge. 

Action  by  one  Currier  against  one  Williams 
on  two  sealed  instruments.  On  report  from 
superior  court    Judgment  for  defendant 

H.  T.  Richardson,  for  plaintiff.  Roger  F. 
Sturgis,  for  defendant 

L0RIN6,  J.  This  case  comes  up  on  a  re- 
port It  appears  that  In  November,  1876,  the 
defendant  owed  the  plaintiff  $3,600,  being 
the  balance  due  upon  a  contract  for  mason 
work  upon  the  Hotel  Brunswick,  in  Boston. 
It  also  appears  that  before  Exhibit  A  was 
executed,  to  wit,  November  6,  1876,  "the  de- 
fendant offered  the  lots  of  land  referred  to  in 
the  contract  in  payment  of  the  account  due, 
which  the  plaintiff  declined  to  accept"  ThM:e- 
upon  the  defendant  caused  two  mortgages,  one 
on  each  lot,  amoimtlng  together  to  the  amount 
due,  to  be  assigned  to  the  plaintiff  under  the 
agreement  stated  in  Exhibit  A,  which,  after 
reciting  the  debt  and  the  assignment  of 
the  two  mortgages,  provides:  "First  That 
whenever  Eiald  Currier  shall  sell  or  assign 
one  or  both  of  said  mortgages,  which  he  Is 
at  liberty  to  do  at  any  time,  upon  consulting 
said  Williams,  be  shall  give  to  said  Williams 
credit  for  the  net  proceeds  of  such  sale  on 
bis  aforesaid  Indebtedness.  Second.  Said 
Williams  agrees  that  he  will  pay  to  said  Cur- 
rier, any  balance  that  may  be  due  to  said 
Currier  on  his  aforesaid  indebtedness  after 
crediting  the  net  proceeds  of  said  sales. 
Third.  Said  mortgages  are  sold  absolutely  by 
"•Id  Williams  to  said  Currier,  and  the  amount 
be  paid  therefor  by  said  Currier  shall  be 


computed  and  ascertained  as  aforesaid." 
Nine  months  later,  to  wit,  on  August  17, 
1877,  Williams  caused  the  fee  In  the  two  lots 
subject  to  these  two  mortgages  to  be  conveyed 
to  the  plaintiff,  and  Exhibit  B  was  executed, 
which,  after  reciting  the  conveyance  and  the 
surrender  by  the  plaintiff  of  the  mortgage 
notes  to  the  mortgagor,  who  conveyed  to  the 
plaintiff  the  equity  at  the  defendant's  re- 
quest, provided  as  follows :  "Said  Henry  B. 
Williams,  in  consideration  thereof  and  of 
other  sufficient  consideration  to  Iiim  paid  by 
said  Currier,  the  receipt  whereof  Is  hereby 
acknowledged,  hereby  covenants  and  agrees 
to  and  with  said  Currier,  and  his  heirs,  legal 
representatives,  and  assigns,  that  whenever 
said  Currier  shall  sell  said  property,  which 
said  Currier  Is  at  liberty  to  do  at  any  time 
as  aforesaid,  he  will  pay  to  said  Currier  any 
balance  that  may  remain  due  on  his  aforesaid 
Indebtedness  of  $3,500,  after  deducting  all 
sums  received  by  said  Currier  from  the  sale 
of  said  property.  Said  Williams  further 
agrees  that  he  will  pay  all  taxes  levied  on 
said  property,  and  will  also  pay  to  said  Cur- 
rier semiannually,  at  the  rate  of  6%  per  cent, 
the  Interest  on  bis  said  indebtedness  of 
$3,500.  This  agreement  is  made  for  the  pur- 
pose of  providing  for  the  payment  of  any 
balance  due  from  said  Williams  to  said 
Currier."  Exhibits  A  and  B  were  written  on 
one  doable  sheet  of  paper.  It  also  appears 
that  on  February  21, 1879,  the  defendant  filed 
a  petition  In  Insolvency,  and  that  on  Septem- 
ber 26,  1879,  a  discharge  was  granted  to  him 
for  all  debts  due  on  said  February  21,  1879. 
The  plaintiff  offered  to  show  In  rebuttal  that 
the  defendant  willfully  and  intentionally 
omitted  the  plalntlfTs  name  from  his  schedule 
of  creditors  In  said  insolvency  proceedings 
and  the  address  of  the  plaintiff,  and  placed  In 
said  schedule  a  fictitious  debt  to  the  plaintifl 
of  $25.68,  and  that  he,  the  plaintiff,  had  no 
notice  of  the  Insolvency  proceedings  until 
more  than  two  years  after  the  defendant's 
discharge  and  took  no  part  therein.  This 
offer  was  stated  to  be  made,  "not  for  the  pur- 
pose of  seeking  to  Invalidate  the  fact  or  reg- 
ularity of  the  defendant's  discharge,  but 
only  for  the  purpose  of  avoiding  Its  effect  as 
to  the  plaintifl  In  the  action  at  bar.  The 
court  rejected  this  offer  of  proof,  and  the 
plaintiff  duly  excepted,  but  this  exception 
was  not  included  in  the  plaintiff's  bill  of  ex- 
ceptions filed  In  this  case,  and  it  is  Included 
In  this  report  against  the  objection  of  the  de- 
fendant, and  is  only  to  be  considered  if  the 
plaintiff  is  entitled  to  have  his  exception 
heard." 

We  are  of  opinion  that  the  debt  due  the 
plaintifl  is  barred  by  the  defendant's  dis- 
charge in  insolvency.  If  the  land  was  con- 
veyed as  security  for  the  debt.  In  spite  of 
the  provision  In  Exhibit  A  that  "said  mort- 
gages are  ^old  absolutely  by  said  Williams  to 
Currier"  (as  some  of  my  brethren  think), 
the  discharge  in  Insolvency  is  plainly  a  l>ar. 
If,  on  the  other  hand  (as  others  of  us  think). 
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the  result  of  Exhibits  A  and  B  was  not  to 
make  these  two  parcels  of  land  security  for 
the  debt,  the  discharge  In  insolvency  is  still 
a  bar.  If  it  was  not  by  way  of  security,  it 
was  a  conveyance  to  Currier  by  Williams  of 
the  fee  in  these  two  lots  of  land,  which  was 
absolute  and  final  on  the  part  of  Williams, 
and  was  accepted  by  Currier  in  payment  for 
the  debt,  so  far  as  It  went;  that  is  to  say, 
to  the  amount  realized  when  the  two  lots 
were  sold.  The  parties  might  have  provided 
that  the  conveyance  of  the  land  should  be 
coupled  with  an  agreement  by  Williams  to 
make  the  plalntlfT  good  against  loss  if  the 
land  did  not  realize  the  amount  of  the  debt 
Had  they  done  so,  the  discharge  would  not 
have  been  a  bar.  In  that  case,  until  the  land 
was  sold,  it  would  be  altogether  contingent 
whether  there  was  a  debt  or  not  In  such  a 
case  the  discharge  is  not  a  bar.  French  v. 
Morse,  2  Gray,  111;  Morton  v.  Richards,  13 
Gray,  15;  Deane  v.  Caldwell,  127  Mass.  242; 
McDermott  v.  Hall,  177  Mass,  224,  58  N.  E. 
605 ;  Mclntlre  v.  Cottrell,  185  Mass.  17a  69 
N.  E.  1091 ;  Harmon  v.  McDonald,  187  Mass. 
578,  73  N.  B.  883. 

But  that  is  Just  what  the  plaintiCt  and  de- 
fendant did  not  do  in  the  case  at  bar.  Cur- 
rier did  not  agree  to  take  the  land  in  pay- 
ment He  introduced  evidence  that  he  "de- 
clined to  accept"  the  land  on  those  terms. 
What  he  did  agree  to  was  that  he  would 
"give  to  said  Williams  credit  for  the  net  pro- 
ceeds of  such  sale  on  his  aforesaid  indebted- 
ness." in  the  words  of  the  first  agreement 
of  Exhibit  A.  Williams  did  not  agree  to  pay 
to  Carrier  such  sum  as  would  make  the  de- 
fendant whole  In  case  the  land  sold  for  less 
than  the  amount  of  the  debt  What  Williams 
did  agree  to  do  was  to  "pay  to  said  Currier 
any  balance  that  may  be  due  to  said  Currier 
on  his  aforesaid  indebtedness  after  crediting 
the  net  proceeds,"  in  the  language  of  the 
second  agreement  of  Exhibit  A ;  and,  in  the 
language  of  Exhibit  B,  that  "whenever  said 
Currier  shall  sell  said  property,  which  said 
Currier  is  at  liberty  to  do  at  any  time  as 
aforesaid,  he  will  pay  to  said  Currier  any 
balance  that  may  remain  due  on  his  aforesaid 
Indebtedness  of  $3,500  after  deducting  all 
sums  received  by  said  Currier  from  the  sale 
of  said  property,"  and  that  be  will  pay  to  said 
Currier  semiannually,  at  the  rate  of  6%  per 
cent,  the  Interest  on  bis  said  indebtedness  of 
$3,500."  The  effect  of  these  stipulations  is 
that  the  original  indebtedness  was  to  remain 
due,  when  the  land  was  sold  the  net  proceeds 
were  to  be  credited,  and  until  It  was  sold  the 
original  indebtedness  was  not  payable,  be- 
cause the  amount  paid  by  the  conveyance 
of  the  two  lots  of  land  had  not  been  ascer- 
tained. Until  then  the  debt  was  due,  al- 
though not  payable,  and  was  provable  as 
such,  under  Gen.  St  a  118,  S  25. 

By  the  terms  of  the  report  the  rejection 
of  the  offer  of  proof  In  rebuttal  "is  only  to  be 
considered  if  the  plaintiff  Is  entitled  to  have 
his  exception  heard."    A  party  may  be  allow- 


ed  to  amend  his  HU  of  exceptions  to  state 
more  accurately  an  exception  stated  by  him 
in  his  bill  within  the  time  allowed  for  filing 
a  bill,  but  'not  to  add  an  exception  not  origi- 
nally stated  in  the  bill  of  exceptions.  See 
Dorr  V.  Schenck,  187  Mass.  542,  73  N.  E  532, 
where  the  earlier  cases  are  collected.  We 
do  not  intend  to  Intimate  that  there  was  any- 
thing ta  the  exception  in  question  under  St 
1879,  p.  572,  c.  245,  S  4. 

The.  entry  must  be:    Judgment  for   the 
defendant 


(•.89  Mass.  2«) 

COMMONWEALTH  v.  SISSON  (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct  17,  1905.) 

L  Fish— Pkotection— Fisn  and  Gamk  Com- 
missioners—Orders— Constbuction. 
An  order  of  the  fish  and  game  commission- 
ers, finding  that  the  discharge  of  sawdust  from 
defendants'  mill  into  a  certain  river  materially 
injured  the  fish  therein,  which  were  of  sufficient 
value  to  warrant  protection,  and  prohibiting  the 
further  discharge  thereof,  constituted  a  special, 
and  not  a  general,  regulation  for  the  protection 
of  such  fish. 

2.  Same— Statutes— Vauditt. 

Rev.  Laws,  c.  91,  {  8,  providing  that  the 
fish  commissioners,  on  determining  that  the 
fish  in  a  particular  stream  are  of  stimcient  value 
to  warrant  protection,  may  prohibit  or  regu- 
late the  discharge  of  sawdust  into  the  stream, 
materially  injuring  the  fish,  and  order  the  owner 
or  tenant  to  abstain  from  further  discharging 
sawdust  into  the  stream,  constituted  a  valid 
exercise  of  legislative  power. 

[Ed.  Note. — For  cases  in  point  see  voL  28, 
Cent  Dig.  Fish,  SS  1&-18.] 

3.  Saue— Obdebs— Pbescbiptivk   Right— No- 
tice—Heabino. 

Where  fish  and  game  commissioners  or- 
dered defendants  to  refrain  from  dlschar^ttng 
sawdust  from  their  mills  into  a  certain  river, 
after  finding  that  such  discharge  was  detri- 
mental to  the  fish  therein,  which  were  of  suf- 
ficient value  to  warrant  protection,  as  author- 
ized by  Rev.  Laws,  c.  91,  i  8,  it  was  immaterial 
that  defendants  had  discharged  sawdust  into 
the  stream  for  30  ^ears,  and  that  the  order  was 
made  without  notice  to  defendants  or  an  op- 
portunity to  be  heard. 

[Ed.  Note. — For  cases  In  point  see  vol.  23, 
Cent  Dig.  Fish,  {g  16-18.] 

Exceptions  from  Superior  Court,  Berkshire 
County;  John  C.  Crosby,  Judge. 

Complaints  by  the  commonwealth  against 
Henry  D.  Sisson  and  against  Frank  SIsson. 
for  violation  of  an  order  of  the  fish  and 
the  game  commissioners  prohlbitlDg  the  dis- 
charge of  sawdust  into  the  Konkapot  river. 
The  superior  court  ordered  verdict  for  the 
commonwealth  in  each  case,  and  defendants 
bring  exceptions.    Overruled. 

John  F.  Noxon,  for  the  Commonwealth. 
Herbert  C.  Joyner  and  H.  M.  Whiting,  for 
defendants. 

LORING,  J.  These  are  two  complaints, 
one  against  each  defendant,  charging  them 
severally  with  permitting  sawdust  to  be  dis- 
charged into  the  Konkapot  river,  on  March 
29, 1905,  In  violation  of  ah  order  made^ty^the^ 
Jigilized  by  'VjOOy  IL 
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fish  and  game  commissioners,  under  Rev. 
Laws,  c.  91,  {  8,  dated  August  1,  1904.  The 
order,  after  reciting  the  authority  given  by 
the  act,  and  stating  that  the  mill  here  In 
question  owned  by  the  defendants  had  been 
examined  by  the  board,  and  that  It  had  been 
determined  by  the  board  that  the  fish  In  the 
brook  are  of  sn£9clent  value  to  warrant  the 
prohibition  of  the  discharge  of  sawdust  into 
It,  and  that  the  discharge  of  sawdust  from 
the  defendants'  mill  into  said  brook  mate- 
rially injures  the  fish  therein,  directs  the  de- 
fendants (1)  to  erect  a  blower  or  take  other 
means  approved  by  the  commissioners  to 
prevent  the  discharge  of  sawdust  from  said 
mill  into  said  brook  directly  or  indirectly, 
and  (2)  not  to  accumulate  a  pile  of  sawdust 
on  the  bank  of  the  brook,  so  that  it  may  be 
liable  to  fall  Into  the  stream  or  be  swept 
away  by  a  rise  of  water.  At  the  trial  It 
was  proved  that  this  order  was  served  on 
the  defendants  on  or  before  July  1, 1904,  and 
that  the  defendants  continued  to  discharge 
sawdust  Into  Konkapot  river  up  to  the  time 
these  complaints  were  instituted.  It  also 
appeared  that  there  were  edible  fish  in  the 
river  at  the  time  the  board  passed  the  order 
In  question. 

The  defendants  offered  to  show,  in  sub- 
stance, that  the  commissioners  In  making  the 
order  did  not  act  on  sworn  evidence  or  per- 
sonal knowledge  as  to  the  fish  or  the  saw- 
dust; that  in  the  spring  of  1005  the  defend- 
ants asked  for  a  hearing,  which  the  commis- 
sioners denied;  that  the  mill  has  been  used 
as  it  is  now  used  for  more  than  30  years 
under  a  claim  of  right,  and  that  the  right 
was  admitted  by  the  next  mill  owner  below; 
and,  finally,  that  a  compliance  with  the  order 
as  to  a  blower  would  impair  the  efficiency  of 
the  mill  about  25  per  cent,  that  the  sawdust 
could  not  be  sold,  and  to  cart  it  away  would 
entirely  destroy  the  value  of  the  land  for 
mill  purposes.  This  evidence  was  excluded 
and  an  exception  was  taken.  The  defendant 
then  made  the  following  six  requests  for  rul- 
ings, to  wit:  "First.  That  the  act  of  the 
commissioners  on  fisheries  and  game,  by 
which  they  determine  that  the  fish  in  any 
brook  or  stream  are  of  sufficient  value  to 
warrant  the  prohibition  or  regulation  of  the 
discharge  of  sawdust  from  any  particular 
sawmill  materially  injuring  endi  fish,  Is  a 
Judicial  act,  which  can  be  lawfully  performed 
only  after  the  hearing  of  evidence  bearing 
upon  the  questions  Involved,  viz.,  the  value 
of  the  fish  in  such  brook  or  stream  and  the 
effect  of  such  sawdust  as  Injuring  such  fish. 
Second.  That  the  order  in  this  case,  having 
been  passed  by  the  commissioners  without 
hearing  any  evidence,  and  without  any  knowl- 
edge by  them  of  the  value  of  the  fish  In  the 
stream  or  the  amount  of  water  in  the  stream, 
or  the  amount  of  sawdust  that  is  discharged 
by  defendants'  sawmill  into  the  stream,  Is 
not  a  lawful  order  under  the  statute,  and  is 
not  binding  upon  the  defendants.  Third. 
That  the  defendants  and  the  predecessors  In 


title,  having  been  discharging  sawdust  from 
theh:  sawmills  for  more  than  20  years  om- 
secutively  under  a  claim  of  right  Into  the 
Konkapot  river,  have  acquired  by  prescription 
a  title  to  such  right,  and  such'  right  is  their 
property,  of  which  they  cannot  be  deprived 
without  compensation.  Fourth.  That  section 
8  of  chapter  91  of  the  Revised  Laws  makes 
no  provision  for  compensation  to  the  owner 
of  a  sawmill  who  is  forbidden  by  an  order 
of  the  commissioners  to  discharge  sawdust 
into  a  brook  or  stream,  and  said  statute  is 
therefore  unconstitutional  and  void  so  far  as 
these  defendants  are  concerned.  Fifth.  That 
this  order  of  the  commissioners  so  interferes 
with  the  use  of  the  property  of  the  defend- 
ants as  to  amount  to  a  taking  of  such  prop- 
erty for  public  use,  and  the  order  Is  void,  as 
no  compensation  to  defendants  for  such  tak- 
ing is  provided  by  the  order,  or  by  the,  statute 
under  which  the  order  Is  made.  Sixth.  That 
this  order  of  the  commissioners  so  Interferes 
with  the  use  of  the  property  of  the  defend- 
ants as  to  seriously  damage,  impair,  or  Injure 
such  property,  and  the  order  is  void,  as  no 
provision  Is  made,  either  in  the  order  or  the 
statute  under  which  the  order  Is  created,  for 
compensating  the  defendants  for  such  dam- 
age, Impairment,  or  injury  to  their  property." 
The  defendants'  grievance  Is  that  by  an 
order  of  the  board  of  fish  and  game  commis- 
sioners they  have  been  deprived,  without 
compensatipn  being  made  therefor,  of  the 
right  to  conduct  the  business  of  sawing  wood 
as  they  and  their  predecessors  In  title  have 
conducted  It  for  80  years  last  past,  that  from 
this  decision  there  is  no  appeal,  and  that  not 
only  was  the  order  made  without  a  hearing, 
but,  when  a  hearing  was  asked  for  by  the 
defendants,  it  was  denied.  Their  contention 
is,  first,  that  under  the  act  they  had  a  right 
to  be  heard  at  the  trial  In  the  superior  court 
on  the  questions  of  fact  determined  by  the 
board;  second,  that  they  could  not  be  de- 
prived by  the  board  of  their  prescriptive  right 
to  discbarge  sawdust  Into  Konkapot  river 
without  being  heard  and  by  a  finding  not 
made  on  sworn  evidence;  and,  thfrd,  that 
under  any  circumstances  this  right  cannot 
be  taken  vrithout  compensation  being  made 
therefore.  In  support  of  their  contention 
they  argue  that  the  board.  In  determining  (1) 
that  the  fish  In  tConkapot  river  are  of  suffi- 
cient value  to  warrant  the  prohibition  or  reg- 
ulation of  the  discharge  of  sawdust  therein, 
and  (2)  that  the  discharge  of  sawdust  from 
the  defendants'  mill  materially  injured  such 
fish,  was  a  Judicial  action;  and,  In  connection 
with  this  argument,  they  rely  on  the  distinc- 
tion pointed  out  In  Salem  v.  Eastern  Railroad 
Ck>.,  98  Mass.  4S1,  96  Am.  Dec.  650,  between 
the  action  of  a  local  board  of  health  In  mak- 
ing general  resrulatlons  respecting  articles 
capable  of  conveying  infection  or  creating 
sickness  and  the  authority  of  such  a  board  to 
examine  Into  the  existence  of  an:'  speclflo 
case  of  nuisance,  ffith,  or  cause  of  sickness 
dangerous  to  the  pabllc  beattb  and^lp^iiwke 
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an  order  for  the  remoTal  of  It  The  former* 
being  a  rule  for  all.  Is  legislative  In  charac- 
ter ;  the  latter,  being  a  determination  as  to  a 
particular  thing,  resulting  In  an  wder  to  the 
owner  of  It  to  do  a  specified  act,  is  judicial 
tn  character.  For  a  later  case,  where  it  is 
pointed  out  that  similar  legislative  and  Judi- 
cial pAwers  are  given  to  the  state  board  of 
health  in  connection  with  the  pollution  of  a 
body  of  water  used  as  a  supply  of  a  city  or 
town,  see  Nelson  v.  State  Board  of  Health, 
186  Mass.  330,  71  N.  B.  683. 

We  agree  with  the  defendant's  counsel  as 
to  what  the  order  here  In  question  Is  not 
We  agree  that  It  is  not  a  general  regulation. 
What  Is  determined  by  It  Is  that  the  dis- 
charge of  sawdust  from  the  defendants'  mill 
materially  injures  the  fish  In  Konkapot  river, 
and  It  orders  the  defendants  to  erect  a  blower, 
and  forbids  the  defendants  making  a  pile  of 
sawdust  in  connection  with  the  mill;  and  It 
resulted  In  an  order,  served  on  these  defend- 
ants to  do  these  acts.  This  is  not  a  general 
regulation.  But  we  do  not  agree  that  be- 
cause it  is  not  a  general  regulation,  it  is  a 
Judicial  action.  The  question  to  b«  decided 
here  does  not  depend  ap<Hi  a  choice  between 
the  two  classes  dealt  with  in  Salem  v.  Eastern 
Railroad,  98  Mass.  431,  96  Am.  Dec.  650,  and 
in  Nelson  v.  State  Board  of.  Health,  186  Mass. 
830,  71  N.  E.  693,  and  for  these  reasons: 
We  are  of  opinion,  in  the  first  place,  that  it 
Is  within  the  power  of  the  Legislature  to 
protect  and  preserve  edible  flab  In  the  rivers 
and  brooks  of  the  commonwealtli,  and  for 
that  purpose,  if  they  think  proper,  to  forbid 
any  sawdust  being  discharged  into  any  brook 
containing  such  fish.  The  right  to  run  a  saw- 
mill on  the  bank  of  a  brook  or  a  river  is,  like 
all  rights  of  pmpeety,  subject  to  be  regulated 
by  the  Legislature,  when  the  unrestrained 
exercise  of  it  conflicts  with  other  rights,  pub- 
lic or  private.  See  Commonwealth  v.  Alger, 
7  Cnsh.  63,  S4;  Rldeont  v.  Knox,  148  Mass. 
868,  19  N.  B.  390,  2  L.  B.  A.  81,  12  Am.  St 
Rep.  560.  The  defendants'  contentiotl<  that 
they  have  a  prescriptive  right  to  discharge 
sawdust  Into  the  river,  even  If  It  kills  or 
injures  the  fish  therein,  which  prescriptive 
right  cannot  be  taken  away  or  Impaired  with- 
out compensation  ^eing  made  therefor,  means 
this,  and  nothing  more:  Where  the  Legisla- 
ture, up  to  the  passage  of  the  act  here  In 
question  (St  1800,  p.  106,  c.  129),  bad  not 
regulated  the  business  of  sawing  wood  <»i 
the  banks  of  streams  having  in  them  edible 
fish,  and  where,  in  the  absence  of  such  regu- 
lation, the  defendants  bad  discharged  saw- 
dust into  the  stream  for  80  years,  the  people 
have  lost  the  power  to  regulate  the  conflict- 
ing rights  of  sawmills  on  the  bank  of  the 
stream  and  to  preserve  fish  in  the  stream 
itself.  The  statement  of  the  proposition  Is 
enough  to  show  that  there  is  nothing  in  It 
The  decision  In  Attomety  Qeneral  v.  Revere 
Copper  Co.,  152  Mass.  144^  25  N.  B.  605,  9 
L.  R.  A.  610,  relied  on  by  the  defendants,.  Is 
confined  to  the  gaining  of  prescriptive  rights 


with  respect  to  property  owned  by  the  public 
under  a  statute  of  limitations,  which  puts  the 
property  rights  of  the  public  on  the  same 
basis  as  those  of  Individuals. 

We  are  of  opinion,  in  the  second  place,  that 
in  case  the  Legislature  thought  that  in  regu- 
lating the  conflicting  rights  of  Individuals  to 
run  sawmills  on  the  banks  oi  a  river  on  the 
one  hand,  and  of  the  public,  on  the  other 
hand,  to  have  fish  live  and  Increase  In  the 
same  stream.  It  was  not  worth  while  to  for- 
bid sawdust  being  discharged  Into  every 
stream  in  which  there  were  edible  fish,  they 
could  leave  to  a  board  having  peculiar  knowl- 
edge on  the  subject  the  selection  of  the  brooks 
and  rivers  in  which  the  fish  were  of  suffldent 
value  to  warrant  the  prohibition  or  regulation 
of  the  discharge  of  sawdust  The  right-  of 
the  Legislature  to  delegate  some  legislative 
functions  to  state  boards  was  considered  by 
this  court  In  Brodblne  v.  Revere,  182  Mass. 
598,  66  N.  E.  607.  And,  further.  In  case  the 
Legislature  thought  that  an  act  which  for- 
bade any  sawduk.^t  to  be  discharged  into  any 
of  the  streams  selected  by  the  board  was  an 
unnecessarily  stringent  one,  they  could.  In 
our  opinion,  leave  it  to  the  board  to  settle  in 
eaqh  particular  case  the  practical  details  re- 
quired to  harmonize  best  these  two  confilctlug 
rights.  The  power  thus  delegated  to  the 
board  of  fitting  the  details  of  regulation  to 
the  particular  circumstances  of  each  case  Is 
of  the  same  character  as  that  long  exercised 
by  the  fish  and  game  commissioners  and  their 
predecessors,  the  board  of  Inland  fisheries.  In 
prescribing  the  details  of  the  construction  of 
the  fishways  to  be  constructed  In  dams  where 
by  law  fishways  have  to  be  maintained.  See 
St  1866,  pp.  231,  232,  c.  238,  SS  2,  6;  St  1867, 
p.  741,  c.  344;  Pub.  St  1882,  c.  91,  S  4.  See, 
also,  3  Province  Laws,  1745-40  (State  Ed.)  c. 
20,  p.  267.  These  acts  provide  that  the  board, 
after  examination  of  dams  upon  rivers  where 
the  law  requires  fishways,  is  to  determine 
whether  the  fishways. in  existence  are  suffi- 
cient and  to  prescribe  by  an  order  in  writing 
what  changes  or  repairs,  If  any,  shall  be 
made,  and  at  what  times  the  fishways  are  to 
be  kept  open,  and  to  give  notice  thereof  to 
the  owners  of  such  dams.  The  action  of  the 
fish  commissioners  under  these  acts  is  un- 
questionably legislative  in  character,  and  we 
cannot  doubt  that  their  action  under  them, 
exercised  and  acquiesced  In  by  the  public  for 
this  length  of  time,  is  valid.  The  result  is 
that  in  our  opinion  the  acticm  of  the  board 
in  the  <M}M  a.\  bar  was  the  working  out  of 
details  under  a  legislative  act  The  board 
Is  no  more  required  to  act  on  sworn  evidence 
tlian  is  the  Legislature  Itself,  and  no  more 
than  In  case  of  the  Legislature  itself  Is  It 
bound  to  act  only  after  a  hearing,  or  to  give 
a  hearing  to  the  plaintiff  when  he  asks  for 
one;  and  Its  action  is  final,  as  is  the  action 
of  the  I/eglslature  in  enacting  a  statute,  and, 
being  legislative,  it  Is  plain  tliat  the  questions 
of  fact  passed  upon  by  the  Legislature  in 
adopting  the  provisions  enacted  by  them  caa-p 
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not  be  tried  over  by  the  court  This  court 
has  been  recently  asked  to  try  over  the  ex- 
pediency of  compulsory  vaccination  In  an  ac- 
tion under  a  statute  requiring  It.  Com.  v. 
Jacobson,  183  Masa.  242,  66  N.  E.  719,  67 
L.  R.  A.  935.  On  its  declining  to  do  so  an 
appeal  was  taken  to  the  Supreme  Court  of 
the  United  States,  and  its  refusal  to  do  so 
was  held  to  be  correct  Jacobson  v.  Mass., 
197  U.  S.  11,  25  Sup.  Ct  358,  49  D.  Ed.  643. 
See  particularly  page  80  of  197  U.  S.,  page 
363  of  25  Sup.  Ct,  40  L.  Ed.  643.  See,  also, 
Devens,  J.,  In  Train  v.  Boston  Disinfecting 
Co.,  144  Mass.  631.  11  N.  E.  929,  59  Am. 
Rep.  113. 

The  practical  result  Is  that  the  defendants 
are  forbidden  to  conduct  their  sawmill  as 
they  had  conducted  It  for  30  years  by  a  board 
who  have  not  heard  evidence  and  have  re- 
fused the  defendants  a  hearing,  that  the  ac- 
tion of  the  board  is  final,  and  that  no  com- 
pensation Is  due  to  them.  Thla  result  may 
seem  strange.  But  it  Is  no  less  strange  than 
the  practical  results  in  cases  which  are  de- 
cided law.  Take  the  case  before  the  court  in 
Nelson  v.  State  Board  of  Health,  186  Mass. 
330,  71  N.  E.  693,  namely,  a  farm  on  the  banks 
of  a  pond  used  as  the  water  supply  of  a 
town.  The  state  board  of  health  can  pass  a 
general  regulation  under  section  113,  c.  75, 
Rev.  Laws,  forbidding  privies  within  a  speci- 
fied distance  from  its  shore;  and.  If  the  de- 
fendant had  a  privy  there  for  SO  years,  his 
right  to  maintain  it  would  cease,  although 
the  order  was  made  without  hearing;  and 
the  action  of  the  board  is  fina'.  On  the  other 
hand,  if  the  board  had  proceeded,  under  sec- 
tion 118,  to  investigate  this  particular  privy, 
the  defendant  would  have  been  entitled  to  a 
hearing,  and,  on  appeal,  to  a  Jury,  as  pro- 
vldeA  by  section  119.  Again,  take,  for  ex- 
ample, the  regulation  of  a  local  board  of 
health  In  question  in  Train  v.  Boston  Disin- 
fecting Co.,  144  Mass.  523,  11  N.  E.  929,  59 
Am.  Rep.  113,  requiring  all  rags  arriving  at 
the  port  of  Boston  from  any  foreign  port  to 
be  disinfected  at  the  expense  qf  the  owner 
before  being  discharged.  The  power  of  the 
local  board  of  health  to  declare  these  rags  a 
nuisance  per  se,  so  as  to  Impose  upon  the 
owner  without  trial  the  expense  of  disinfect- 
ing them,  was  established  by  this  court  in 
that  case.  Had  the  local  board  undertaken  to 
investigate  the  particular  rags  In  question 
in  Train  v.  Boston  Disinfecting  Co.,  under 
their  Jurisdiction  to  Inquire  into  sources  of 
flith,  and  they  bad  been  authorized  under  that 
act  to  abate  the  nuisance  if  they  found  the 
rags  to  be  a  nuisance,  by  ordering  them  to  be 
disinfected  at  the  expense  of  the  defendant 
they  would  have  had  to  £;lve  the  defendant  a 
hearing  on  notice,  and  from  their  decision  the 
defendant  would  have  had  a  right  to  a  trial 
by  jury.  That  is  what  was  decided  in  Salem 
V.  Eastern  Railroad,  98  Mass.  431,  96  Am. 
Dec.  650.  That  is  to  say,  on  the  one 
hand,  where  the  law  is  general  and  the 
question  Is  whether  under  It  the  defendants 


are  committing  a  nuisance,  the  facts  are  de- 
termined by  judicial  action;  on  the  other 
hand,  the  determination  of  the  same  facts  is 
legislative  in  case  the  Legislature  deddee  to 
make  the  thing  a  nuisance  per  se.  And  where 
It  is  legislative  It  Is  final,  and  no  hearing  is 
necessary;  and  where,  as  is  the  case  here, 
It  is  made  in  tbe  exercise  of  the  i>olice  power, 
no  compensation  is  due. 

The  delegation  of  such  legislative  powers 
to  a  board  is  going  a  great  way.  But  the 
remedy  is  by  application  to  the  Legislature, 
if  a  remedy  should  be  given.  In  our  opinion 
It  Is  within  Its  constitutional  power,  and  the 
court  can  give  no  remedy.  For  similar  cases, 
where  the  use  which  can  be  made  of  property 
has  been  left  to  the  final  determination  of 
boards,  see  Newton  v.  Joyce,  166  Mass.  83,  41 
N.  E.  lie,  55  Am.  St  Rep.  385;  Com.  v. 
Roberts,  156  Mass.  281,  29  N.  E.  522,  16  L.  B. 
A.  400.  See,  also,  in  this  connection.  In  re 
Wares,  Petitioners,  161  Mass.  70,  36  N.  EL  586. 
The  dltterence  between  the  majority  and  the 
minority  of  the  court  In  Miller  v.  Horton,  152 
Mass.  540,  26  N.  E.  100,  10  L.  R.  A.  116,  23 
Am.  St  Rep.  850,  was  on  the  coii8tmcti<»i  of 
the  act  there  In  question. 

Exceptions  overruled. 


(189  Mass.  216) 
CARPENTER    v.    ALLEN. 

(Supreme  Judicial  Court  of  Massachnsetti. 
Berkshire.    Oct  17,  1905.) 

Use  ard  Ocoxtpation— Tknanct  bt  Buxteb- 
ANOB — STArurm*— Application. 
Rev.  Laws,  c  129,  f  3,  providine  tiiat 
tenants  by  sufferance  in  posgession  of  land  shall 
be  liable  to  pay  rent  for  such  time  as  they  may 
occupy  or  detain  the  same,  has  no  applicadon 
where  the  tenant  baa  not  occupied  with  the  ex- 
press or  implied  assent  of  the  plaintiff  or  one 
under  whom  plaintiff  claims. 

Exceptions  from  Snperlor  Court,  Berk- 
shire  County;    Elisha   B.   Maynard,    Judge. 

Action  by  Arthur  P.  Carpenter  against 
Robert  Allen.  A  verdict  was  directed  In 
favor  of  defendant  and  plaintiff  brings  ex- 
ceptions.   Overruled. 

Earl  D.  Oetman  and  John  F.  Manning, 
for  plaintiff.  Mark  B.  Couch  and  Clarence 
P.  Niles,  for  defendant    . 

LORINO,  J.  Thla  is  an  action  for  use 
and  occupation  of  a  house  and  land  belong- 
ing to  a  wife,  brought  against  the  husband 
by  one  to  whom  the  wife  had  given  a  writ- 
ten lease  for  the  purpose  of  collecting  rents. 
The  husband  and  wife  occupied  the  prem- 
ises until  the  wife  left  the  husband,  and 
he  with  his  family  continued  to  occupy  the 
premises  after  his  wife  left  Before  giv- 
ing the  lease  to  the  plaintiff  the  wife  de- 
manded possession  of  the  premises  of  the 
defendant  and  he  refused  to  surrender 
them  to  her.  Thereupon  the  lease  to  the 
plaintiff  was  made  on  May  11,  1903,  and  on 
May  16,  1903,  the  lessee  gave  the  husband 

notice  to  quit  in  two  days.    To,~tbta.tte 
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husband  paid  no  attention.  The  rent  claim- 
ed Is  from  May  11,  1903,  to  May  11,  1904. 
The  jury  were  directed  to  find  for  the  de- 
fendant 

The  ruling  was  right  Rev.  Laws,  c.  129, 
i  3,  providing  that  tenants  at  sufferance  in 
the  possession  of  land  shall  be  liable  to  pay 
rent  therefor  for  such  time  as  they  may 
occupy  or  detain  the  same,  does  not  apply 
where  the  tenant  has  not  occupied  with  the 
assent  express  or  Implied,  of  the  plaintiff 
or  one  under  whom  the  plaintiff  claims. 
That  was  decided  In  Merrill  v.  Bullock,  105 
Mass.  486,  to  be  the  tme  construction  of 
the  statute.  That  construction  has  been 
acquiesced  in  by  the  Legislature  for  35 
years,  and  has  been  followed  in  later  cases. 
See  Central  Mills  Co.  y.  Hart,  124  Mass. 
123;  Klrcbgassner  t.  Rodlck,  170  Mass. 
543,  49  N.  E.  1015. 

Exceptions  overruled. 


(USHaaa.  US) 

LINDSBY  et  al.  t.  rABBNS  et  al. 

CSupreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Oct  19, 1905.) 

1.  ExEctrroBS— Saixs  urdeb  Osdeb  of  Coubt 
—Actions  to  Set  asids— Right  to  Sue. 

Where  the  probate  court  authorized  the 
sale  for  the  payment  of  debts  of  land  of 
a  decedent  devised  to  his  widow  for  life,  the 
fee  of  which  passed  as  undevised  property  to 
bis  heirs,  and  a  sale  was  made  and  a  deed 
executed  to  the  purchaser,  who  took  possession, 
the  deed  conveyed  the  title  to  the  land,  and  it 
valid  fave  the  purchaser  a  title  paramount  to 
both  life  estate  and  estate  in  remainder,  and 
if  invalid  the  wrong  was  then  committed  against 
both,  entitling  the  remaindermen  to  proceed 
to  have  it  avoided  without  waiting  for  the 
death  of  the  life  tenant 

2.  Same— Laches. 

The  land  of  a  decedent  passed  under  bis 
will  to  his  widow  for  life,  and  the  remainder 
passed  as  undevised  property  to  bis  heirs.  Pur- 
snant  to  the  order  of  the  probate  court  the  land 
was  sold  for  the  payment  of  the  debts  of  de- 
cedent and  the  purchaser  took  possession.  The 
remaindermen  waited  more  than  28  years  before 
attacking  the  sale  on  the  ground  of  fraud, 
though  10  years  before  they  had  knowledge 
of  the  situation.  The  snit  attacking  the  sale 
was  begun  about  8  years  after  the  death  of  the 
life  tenant  and  about  16  months  after  the 
death  of  the  purchaser.  Held,  that  the  suit 
was  barred  by  laches. 

Appeal  from  Superior  Oonrt,  Soflolk 
Connty. 

rail  by  N.  Allen  Lindsey  and  others 
against  Mary  P.  Fabens,  administratrix  of 
William  O.  Fattens,  deceased,  and  -  others. 
From  a  decree  dismissing  the  bill,  complain* 
ants  appeal.    Affirmed. 

This  was  a  bill  to  have  declared  void 
an  executrix's  sale  and  conveyance  of  real 
estate,  the  legal  title  to  which  was  in  the 
defendant  The  real  estate  i^as  the  prop- 
erty of  Ambrose  Allen,  and  was  sold  in 
1875  under  an  order  of  the  probate  court 
to  pay  the  debts  and  charges  of  his  estate. 


In  the  superior  court  the  plaintiffs'  bill  was 
dismissed,  and  plaintiffs  appealed. 

Ethelbert  V.  Grablll,  for  appellants.  Natbl. 
N.  Jones,  Chas.  K.  Darling,  and  Robt  M. 
Mahoney,  for  appellees. 

HAMMOND,  J.  Upon  the  death  of  Am- 
brose Allen  in  1873  his  widow  became  seised 
under  his  will  of  a  life  estate  In  the  land 
In  question,  while  the  remainder  In  fee 
passed  as  undevised  property  to  his  heirs 
at  law;  both  estates  being  subject  of 
course,  to  the  rights  of  creditors  of  the 
deceased.  The  probate  court  authorized  the 
sale  of  the  land  for  the  payment  of  the 
debts  of  the  deceased,  and  in  full  compli- 
ance with  such  authority  and  with  the 
forms  prescribed  by  the  statutes  the  sale 
was  made  to  William  C.  Fabens,  and  a  deed 
of  the  land,  dated  August  7,  1875,  was 
delivered  to  him  by  the  executrix,  acting 
under  this  authority.  Under  this  deed  Fa- 
bens took  possession,  and  ever  afterwards 
held  the  estate.  This  deed  conveyed  the 
legal  title  to  the  whole  land,  and,  if  valid, 
gave  to  Fabens  a  title  paramount  both  to 
the  life  estate  and  the  estate  In  remainder. 
Its  validity  is  now  attacked  by  the  plain- 
tiffs upon  the  ground  of  fraud;  but  the 
master  has  found  no  fraud,  except  that 
which  arises  in  law  from  certain  facts  set 
forth  in  the  report  concerning  the  arrange- 
ment made  between  the  executrix  and  the 
purchaser  with  reference  to  the  sale  and 
concerning  the  relation  sustained  between 
them.  We  have  not  found  it  necessary  to 
go  minutely  into  the  various  questions  raised 
by  the  exceptions  to  the  master's  report 
because  we  think  that  the  plaintiffs  have 
been  guilty  of  laches,  that  the  defendant's 
ninth  exception  that  such  laches  was  a  bar 
to  this  action  should  be  sustained,  and  that 
the  decree  dlBmlBsIug  the  bill  should  be 
affirmed  upon  that  ground. 

The  Injury  of  which  the  plaintiffs  com- 
plain was  committed  by  the  deed  of  August 
1875.  This  bill  was  filed  March  5,  1904, 
more  than  28  years  after  the  act  complained 
of.  It  is  to  be  noted  that  this  Is  not  an 
act  of  a  tenant  for  life,  made  In  derogation 
of  the  title  of  the  remainderman,  as,  tor 
Instance,  a  deed  In  fee  simple  by  the  tenant 
for  life.  Such  a  deed  would  operate  only 
to  convey  the  life  estate  of  the  grantor,  and 
would  have  no  legal  effect  whatever  upon 
the  title  of  the  remainderman.  His  title  is 
in  no  way  affected.  No  harm  la  done  to 
him  until  after  the  termination  ot  the  life 
estate.  If  the  grantee  then  asserts  a  claim 
under  the  deed  to  the  estate  in  remainder, 
the  harm  to  the  owner  of  snch  estate  be- 
gins. Then  comes  for  the  first  time  the 
attack  which  the  remainderman  should  heed. 
But  in  the  case  at  bar  the  attack  was  made 
upon  the  estate  in  remainder  when  the 
deed  was  delivered  to  Fabens.  The  deed 
purported  to  convey  a  title  paramount,  not 
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0I117  to  the  life  estate,  bnt  also  to  tbe  estate 
in  remainder,  and,  if  executed  according  to 
law,  actually  had  that  effect  The  wrong, 
if  any,  was  committed  then.  The  deed  con- 
yeyed  the  legal  estate,  and  there  was  out- 
standing in  the  tenant  for  life  and  the 
remaindermen  the  equitable  right  to  hare  It 
avoided  for  fraud,  If  fraud  there  was.  For 
this  purpose  it  was  not  necessary  for  the 
remaindenmen  to  wait  until  the  termination 
of  the  life  estate.  Whatever  may  have 
been  the  rights  of  the  parties  to  talfe  pro- 
ceedings at  common  law,  it  Is  clear  that  at 
any  time  within  the  28  years  and  more 
during  which  the  plaintiffs  and  their  prede- 
cessors In  title  have  waited  this  suit  could 
have  been  brought,  and,  unless  barred  by 
laches,  the  rights  of  the  parties  could  have 
been  settled. 

The  facts  found  by  the  master  show  that 
this  Inactivity  was  not  due  to  lack  of  Icnowl- 
edge  of  the  situation.  Ten  years  before  this 
this  bill  was  filed,  namely,  In  February, 
1894,  at  a  trial  of  a  real  action  brought  by 
the  heirs  of  Ambrose  Allen  against  the  said 
William  C.  Fabens  to  recover  this  land, 
the  main  facts  now  relied  upon  by  the 
plaintiffs  to  show  constructive  fraud  were 
disclosed  upon  sworn  testimony.  It  would 
be  difficult  to  conceive  of  a  case  where  a 
better  Icnowledge  of  the  situation  could  be 
shown.  Even  after  the  death  of  the  life 
tenant,  which  occurred  on  February  24, 
1901,  the  plaintiffs  waited.  Still  2  years 
and  8  months  passed  before  the  death  of 
Fabens,  which  occurred  October  34,  1903, 
and  again  the  plaintiffs  waited  16  months 
more.  The  master  has  found  that  "why 
this  suit  was  not  brought  within  the  two 
years  and  eight  months  between  the  death 
of  Margaret  Allen  and  the  death  of  William 
C.  Fabens  did  not  appear."  More  briefly 
stated.  It  appears  that  by  this  bill  the  plain- 
tiffs seek  to  avoid  for  fraud  a  transaction 
nearly  a  generation  old,  although  at  least 
for  more  than  10  years  they  have  known 
the  facts  as  they  now  appear,  and  they  have 
waited  until  the  parties  to  the  transaction 
have  both  died.  Such  laches  should  be  In 
equity  a  bar  to  the  bill.  The  plaintiffs 
must  be  remitted  to  their  remedies  at  law. 
If  any  they  have. 

Decree  affirmed. 


<18»  Mass.  SM) 
H.  H.  FRANKLIN  MFG.  CO.  v.  LAMSON 
&  GOODNOW  MFG.  CO. 

(Supreme  Judicial  Court  of  MaKsacbusetts. 
Franklin.    Oct  19,  1905.) 

1.  Sales— Wabbantt—Constbuction, 

Where  plaintiff  warranted  certain  metallic 
cylinders  to  "finish  sound,"  such   was  an  ex- 

Sress  warranty  only  that  the  shells  should,  when 
Dished,  t>e  free  from  cracks  and  air  holes,  both 
obvious  and  hidden. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Sales,  »  783.  792.1 


2.  SaICK— IUPI.IKD  Wabbaott. 

Where  plaintiff  agreed  to  mannfactnre  for 
defendant  certain  hollow  metallic  cylinders  war- 
ranted to  "finish  sound,"  and  it  appeared  that 
defendant  knew  more  of  the  purpose  for  which 
the  cylinders  were  intended  than  plaintiff  did, 
there  was  no  implied  warranty  that  they  should 
be  suitable  for  the  use  intended. 

[Ed.  Note. — For  cases  in  point'  see  voL  43, 
Cent.  Dig.  Sales,  ((  772-776.] 

8.  Same  — Bbeach  or  Wabbartt  —  Recoup- 

HEXT— BnanEN  ov  Pboof. 
Where,  in  an  action  for  the  price  of  oertain 
metallic  cylinders  manufactured  for  defendant 
the  latter  sought  to  recoup  damages  alleged  to 
have  been  sustained  by  an  alleged  breach  of 
warranty  that  the  cylinders  uiould  "finish 
sound,"  the  burden  was  on  the  defendant  to 
show  that  the  troubles  experienced  by  it  in 
using  the  cylinders  furnished  were  attributable 
to  the  defects  against  which  there  was  a  war- 
ranty. 

[Ed.  Note. — For  cases  in  point  see  vol.  48, 
Cent  Dig.  Sales,  |{  1258-1260.] 

Exceptions  from  Superior  Court,  Franklin 
County;    Frederidc  Lawton,  Judge. 

Action  by  the  H.  H.  Franklin  Manofactur- 
ing  Company  against  the  Lamson  &  Ooodnow 
Manufacturing  Company  to  recover  the  -price 
of  certain  castings  called  shells.  In  the 
superior  court  a  finding  was  made  In  favor 
of  plaintiff  for  $945.07,  with  interest  from 
March  81,  1898,  to  the  date  of  the  finding, 
and  defendant  excepted.  Exceptions  over- 
ruled. 

Dana  Malone,  for  plaintiff.  Fredic  L: 
Greene  and  Wm.  A.  Davenport  for  defend- 
ant 

HAMMOND,  J.  This  is  an  action  to  re- 
cover the  price  of  certain  hollow  metallic 
cylinders,  called  "shells,"  sold  by  the  plain- 
tiff to  the  defendant  The  answer  sets  np 
among  other  things  that  the  shells  were 
not  such  as  were  called  for  by  the  contract 
and  seeks  also  to  recoup  in  damages.  The 
case  is  before  us  upon  exceptions  taken  at 
the  trial  before  a  Judge  sitting  without  a 
Jury. 

At  the  trial  the  Judge  found  as  follows: 
"I  find  no  sale  by  sample.  I  find  from  the 
order  and  acceptance  an  express  warranty 
that  the  shells  should  'finish  sound.'  With- 
out ruling  on  the  question  whether  this  ex- 
press warranty  excludes  any  implied  warran- 
ty as  to  quality  and  fitness,  I  rule  that  no 
such  Implied  warranty  arises  from  the  cir- 
cumstances and  relations  of  the  parties,  and 
I  find  no  other  warranty  than  as  above 
stated.  I  rule  that  the  phrase  'finish  sound' 
means  that  the  shells  shall,  when  finished 
(nickel-plated .and  polished),  be  sound;  that 
Is,  free  from  cracks  and  air  holes,  both  ob- 
vious and  hidden.  The  defects  complained 
of  by  the  defendant  are  the  Just  mentioned 
cracks  and  air  holes,  both  obvious  and  hid- 
den, variation  in  size  of  threads,  variation  in 
thickness  of  barrel,  In  threads  that  stripped 
In  using,  and  great  variation  In  toughness 
and  sustaining  and  resisting  power  of  the 
shells  by  reason  of  the  existence  of  some  of 
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tbese  things  and  by  reason  of  difference  In 
the  alloy.  Complaints  of  some  or  all  of  these 
defects  were  made  continually  so  long  as 
the  shells  continued  to  be  sent,  and  of  those 
sold  by  the  defendant  many  were  returned 
to  it  by  its  customers  as  broken  or  useless. 
What  proportion  were  broken  or  rendered 
useless,  or  were  defective  on  account  of  the 
defects  warranted  against,  and  how  many 
by  the  defects  not  warranted  against.  I  am, 
on  the  evidence,  onable  to  find.  I  am  not 
satisfied  but  that  substantially  the  whole 
trouble  was  caused  by  the  Inherent  unfitness 
of  the  metal  itself.  I  find  no  variation 
in  the  alloy  but  that  which  was  authorized 
or  assented  to  by  the  defendant  The  ob- 
vious cracks  and  air  boles  could  have  been 
detected  readily  by  Inspection.  Many  of  the 
shells  known  by  the  defendant  to  be  defect- 
ive were  nevertheless  used  by  the  defend- 
ant Hidden  cracks  and  air  holes  could  have 
been  detected,  but  the  teat  necessary  to  de- 
■  tect  would  have  added  materially  to  their 
expense.  I  am  not  satisfied,  however,  that 
such  hidden  defects  existed  to  any  material 
extent  or  that  they  were  to  a  material  ex- 
tent the  cause  of  the  breakages.  I  find  that 
the  shells  whose  price  is  sued  for  were  ac- 
cepted by  the  defendant." 

We  are  of  opinion  that  the  Judge  has  right- 
ly ruled  as  to  the  meaning  of  the  phrase 
contained  in  the  contract  "Castings  are  to 
finish  sound,"  and  that  under  the  facts  dis- 
closed that  is  the  only  express  warranty, 
and  that  there  was  no  implied  warranty 
arising  from  the  relations  and  circumstabces 
of  the  parties  that  the  shells  should  be 
suitable  for  the  use  Intended.  Of  that  the 
defendant  knew  much  more  than  the  plain- 
tiff would  have  known,  and  there  is  nothing 
to  show  that  it  relied  upon  the  plaintiff  in 
this  matter.  The  defendant  accepted  the 
goods.  The  findings  of  the  judge  as  to  the 
cause  of  the  troubles  experienced  by  the  de- 
fendant in  using  the  shells  dispose  of  the 
question  of  recoupment.  Upon  this  ques- 
tion the  burden  was  on  the  defendant,  and 
It  failed  to  show  that  those  troubles  were 
attributable  to  the  defects  against  which 
there  was  a  warranty. 

Bzceptions  overruled. 

(U»  Uau.  2S4) 

NATIONAL  COAL  TAR  CO.  v.  MALDBN 
ft  MELROSE  GASLIGHT  CO. 

(Supreme  Judicial  Court  of  Massachasetts. 
Middlesex.    Oct  17,  1905.) 

1.  Saucs— OonTBAor— Bbkaoh— Rkcbitt  aud 
Delivkbt. 
Where  plaintiff  contracted  for  one-half  of 
defendant's  coal  tar  product  to  be  delivered 
Into  tank  cars  belonging  to  and  sent  by  plain- 
tiff, who  was  to  remove  the  tar  in  such  quanti- 
ties as  woold  leave  in  defendant's  tanks  on 
the  1st  of  each  month  not  exceeding  60  days' 
make,  plaintiff  was  not  la  default  for  failure 
to  send  cars  for  the  receipt  of  tar  from  defend- 
ant's tanks  daring  a  period  of  nine  months,  in 
the  absence  of  notice  by  defendant  that  there 
was  tar  in  the  tanks  which  plaintiff  was  re- 
quired to- remove  under  the  contract 

75N.B,— 40 


2.  Saiob— Dauaoes. 

In  an  action  for  breach  of  a  contract  (or 
the  sale  of  tar,  for  which  there  was  no  market 
at  the  place  of  delivery,  plaintiff's  measure  of 
damages  was  the  difference  between  the  con- 
tract price  pins  the  freight  from  the  place  of 
delivery  to  the  nearest  market  and  the  market 
valne  at  such  market 

[Ed.  Note. — For  cases  hi  point  see  vol.  43, 
Cent.  Dig.  Sales,  ii  ll'M-im] 

Appeal  from  Superior  Court,  Middlesex 
County, 

Bill  by  the  National  Coal  Tar  Company 
against  the  Maiden  ft  Melrose  Gaslight  Com- 
pany. From  a  final  decree  overruling  plain- 
tUTs  exceptions  to  a  master's  report  and 
finding  for  plaintiff  on  the  report  both  parties 
appealed.    Affirmed. 

Boyden,  Palfrey,  Bradlee  ft  Twombly,  toe 
plaintlfl.    Wm.    P.   Martin,    for    defendant 

MORTON,  J.  This  is  a  bill  in  equity  to  re- 
strain the  defendant  from  selling  coal  tar  in 
violation  of  its  contract  with  the  plaintiff, 
and  for  the  assessment  of  damages.  The  con- 
tract was  dated  January  14,  1902,  and  was 
for  two  years  from  January  1,  1902,  with  a 
privilege  of  renewal  for  two  years  more^  and 
has  been  so  renewed.  The  plaintiff  was  to 
have  one-half  of  the  product  with  restric- 
tions upon  the  defendant  as  to  the  sale  of 
the  other  half.  The  tar  was  to  be  delivered 
by  the  defendant  into  tank  cars  belonging  to 
and  sent  by  the  plaintiff,  and  the  plaintlfl 
was  to  remove  it  at  such  times  and  in  such 
quantities  as  would  leave  in  the  tanks  of  the 
defendant  on  the  Ist  day  of  the  month  not 
exceeding  60  days'  make,  subject  to  the  ex- 
oeption  that  the  tar  which  the  defendant  was 
at  liberty  to  sell  to  other  parties  was  not  to 
be  included  in  such  make.  The  master  found 
that  the  defendant  did  not  perform  its  con- 
tract for  the  year  1902,  and  assessed  the 
damages  in  the  sum  of  $1,173.  This  was 
upon  a  basis  of  |3  a  barrel  for  the  tar, 
which  the  master  found  was  the  market  price 
In  Boston  and  vicinity  and  in  the  vicinity  of 
Maiden.  The  master  also  made  certain  other 
findings  which  show,  as  the  defendant  con- 
tends, that  the  plaintiff  la  not  entitled  to 
recover.  There  were  exceptions  by  the  plain- 
tiff to  the  master's  report  which  were  over- 
ruled, and  a  decree  was  entered  for  the 
plaintiff  for  the  amount  of  the  damages  as 
found  by  the  master,  less  the  freight  Both 
parties  appealed. 

We  take  up  the  defendant's  contention  first 
nie  circumstances  as  found  by  the  maste* 
delating  to  this  branch  of  the  case  are  in 
brief  as  follows:  According  to  the  contract, 
as  already  observed,  the  plaintiff  was  requir- 
ed to  take  away  the  tar  contracted  for  by  it 
at  such  times  and  in  such  quantities  as  would 
leave  in  the  defendant's  tanks  on  the  1st 
day  of  any  month  not  exceeding  60  days' 
make,  not  including  in  such  make  what  the 
defendant  was  at  liberty  to  sell  to  :otb» 
parties.  ■  No  tar  was  taken  away  by  the 
plaintiff  between  the  Ist  day  of  Marcli^and, 
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November  29,  1902,  and  tbe  plaintiff  did  not 
send  or  offer  to  send  during  that  time  to  the 
defendant  any  cars  to  remove  tbe  tar,  of  any, 
to   which   it   was   entitled.    The   defendant 
contends  that  It  was  not  in  default  until  the 
plaintiff  had  performed  or  offered  to  perform 
Its  part  of  the  contract,  and  that  this  action 
cannot  be  maintained  by  the  plaintiff  be- 
oanse  of  its  failure  to  send  or  to  offer  to 
send  cars  to  remove  the  tar,  and  that  it  bad 
a  right  to  sell  the  tar  as  it  did  to  other 
parties.    The  tar  which  the  defendant  was 
at  liberty  to  sell  to  other  parties  and  that  to 
which  the  plaintiff   was   entitled   was   all 
mingled  together  in  the  defendant's  tanks. 
The  master  found  that  on  the  1st  days  of  Ap- 
ril, May,  June,  July,  and  November  there  was 
on  hand  in  the  defendant's  tanks  more  than 
one-half  of  60  days'  make.    Tbe   plaintiff 
contends  that  this  finding  is  not  correct,  ac- 
cording to  the  figures  and  tables  appended  to 
the  report  and  according  to  a  Just  construc- 
tion of  the  contract    We  do  not  stop  to  in- 
quire whether  It  is  or  not    We  assume,  in 
the  defendant's  favor,  that  it  is.    The  master 
also  finds  that  during  this  time  the  defend- 
ant did  not  notify  the  plaintiff  that  it  had 
on  hand  60  days'  make,  or  request  the  plain- 
tiff to  send  to  it  any  cars  for  the  delivery  of 
tar.     He  finds,  still  further,  that  the  de- 
fendant's office  was  called  up  by  telephone 
by  tbe  plaintiff  several  times  during  the  sum- 
mer, and  inquiry  was  made  if  they  had  tar 
and  could  load  a  tank  car,  and  reply  was 
made  on  the  several  occasions,  according  to 
tbe  nature  of  the  inquiry,  that  they  had  none, 
that  they  cotild  not  load  a  car,  and  that  the 
treasurer  was  away,  and  they  could  not  tell. 
About  November  29,  1902,  tbe  plaintiff  sent 
a  tank  car  which  was  filled  and  delivered 
and  thereafter  cars  were  sent  and  filled  and 
delivered,  without  any  objection,  so  far  as 
appears,  on  the  part  of  the  defendant    We 
think  It  plain  that  the  finding  by  the  court, 
which  there  must  have  been,  that  there  was 
no  such  default  on  the  plaintiff's  part  as 
would  prevent  It  from  recovering,  was  right 
Tbe  condition  of  the  tanks  was  within  the 
exclusive  knowledge  and  control  of  the  de- 
fendant   The  plaintiff  had  no  right  to  enter 
the  defendant's  premises  to  examine  them. 
From  the  nature  of  the  case  it  could  not  know 
until  Informed  by  the  defendant  that  there 
was  tar  for  delivery,  and  therefore  It  was 
not  in  default  in  failing  to  remove  the  tar, 
or  in  Bending  or  offering  to  send  cars  for  its 
removal    in    the    absence    of  such   notice; 
Barnes  v.  Parker,  8  Mete.  134;  Hayden  v. 
Bradley,   6  Gray,   425.   66   Am.   Dec.   421; 
Makin  v.  Watkinson,  L.  B.  6  Eq.  25 ;  Benja- 
min on  Sales  (6th  Bd.)  524.    Even  if  the 
plaintiff  was  required  to  send  cars,  or  to  of- 
fer to  send  cars,  as  a  condition  of  recovery 
we  are  not  prepared  to  say  that  the  inquiries 
made  by  it  and  the  relies  received  would 
not  Justify  a  finding  that  it  had  done  all  that 
was  necessary.    There  is  nothing  to  show 


that  the  plaintiff  waived  performanee.  On 
the  other  hand,  it  mi^t  well  be  argued,  if 
necessary,  that  the  defendant  by  delivering 
tar  In  November  and  thereafter  without  ob- 
jection, had  waived  any  prior  breach  by  the 
plaintiff. 

The   plaintiff   contends  that  the   freight 
should  not  be  deducted.     The  rule  is  that  the 
market  price  at  the  time  and  place  of  de- 
livery furnishes  the  measure  of  damages  for 
the  nondelivery  of  merchandise  which  the 
defendant  has  contracted  to  sell  and  deliver, 
and  that  if  there  is  no  market  for  the  arti- 
cle at  the  place  of  delivery,  the  value  at  the 
nearest  market  governs,  with  the  increased 
expense,  if  any,  of  transportation  thereby 
caused  to  the  buyer.    Shaw  v.  Nudd,  8  Pic*. 
9;    Bartlett   v.    Blanchard,    13    Oray,    429; 
Saunders  v.  Clark,   106  Mass.  831;   Grand 
Tower  Co.  v.  Phillips,  23  Wall.  471,  23  U  Ed, 
71 ;  O'Hanlon  v.  Great  W.  By.  Co.,  6  B.  ft  S. 
484;  Furlong  v.  Polleys,  30  Me.  491,  1  Am, 
Bep.  635;  Bice  v.  Manley,  66  N.  Y.  82,  23  Am. 
Bep.  30;  1  Sedgwick  on  Damages  (8th  Ed.) 
i  246 ;  Benjamin  on  Sales  (6th  Ed.)  899.    The 
master  has  found  the  market  price  in  Boston 
and  vicinity,  and  in  the  vicinity  of  Maiden, 
but  not  in  Maiden.    He  has  also  found  that 
the  only  tar  for  sale  in  Maiden  during  tbe 
time  of  aireged  nonperformance  was  the  de- 
fendants' tar,  and  that  the  rate  of  freight 
from  between  Boston  and  Maiden  and  otb&r 
points  nearest  to  Maiden  where  tar  coold 
be  obtained  was  15  cents  a  pound.    Tbe  de- 
fendant having  neglected  or  refused  to  de- 
liver tar  as  required  by  Its  contract  and 
there  being  no  other  tar  than  its  tar  for  sale 
in  Maiden,  it  follows  that  the  plaintiff  would 
have  been  entitled  to  supply  itself  at  Oie 
place  nearest  to  Maiden  where  it  could  do  bo 
at  the  market  price  then  prevailing,  which, 
as  the  master  has  found,  was  at  the  rate 
of  $3  per  barrel.    It  does  not  appear  that 
the  plaintiff  would  have  been  subjected  to 
any  increased  expense  for  transportation  by 
reason  of  the  default  of  the  defendant    On 
the  contrary,  in  order  to  get  the  tar  to  the 
nearest  market  so  as  to  realize  its  market 
value  there,  it  would  have  been  obliged  to 
pay  freight  at  the  rate  of  15  cents  a  barrel 
in  addition  to  the  cost  of  the  tar  at  Maiden. 
All  that  the  defendant  was  bound  to  do  was 
to  deliver  the  tar  at  Maiden.    To  arrive, 
therefore,  at  a  Just  estimate  of  the  plain- 
tiff's damages,  the  freight  should  be  added 
to  the  contract  price,  and  the  difference  be- 
tween the  cost  as  thus  ascertained  and  the 
market  value  would  constitute  the  measure 
of  the  plaintUTs  damages.    Johnson  v.  Al- 
len, 78  Ala.  387,  56  Am.  Bep.  34;  McDonald 
v.  Unaka  T,  Co.,  88  Tenn.  38,  12  8.  W.  420; 
Hendrie  t.  Neelon,  12  Ont  App.  41 ;  Cockbnm 
V.  Ashland  Lumber  Co.,  64  Wis.  619, 12  N.  W. 
49 ;  Harris  v.  Panama  R.  R.  Oo.,  58  N.  T.  600. 
This  was  the  principle  adopted  by  the  court, 
and  was  correct 
Decree  affirmed. 
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(Bapreme  Jndicial  Coart  of  Musachoaetta. 
Suffolk.    Oct.  18,  1905.) 

L  OOBPOKA.TIORB— Reoboanizatior  bt  Bord- 
H01.DXB8— Accounts  or  CoiatiTnu  or  Bx- 

OBOANIZATION— SBTTIJEIIKRT. 

Where,  in  a  salt  by  a  committee  repreaent- 
ing  the  bondholders  of  a  corporation  for  an  al- 
lowance of  their  accounta  for  moneys  paid  and 
aenrices  rendered  aa  truateea  in  the  foreclo- 
sure of  the  mortgage  aecnring  the  bonds,  pur- 
chasing the  corporate  property,  and  transferring 
it  to  a  new  corporation,  no  exception  was  taken 
to  the  report  of  the  master  finding  in  favor  of 
the  committee,  except  by  a  person  who  since 
the  foreclosure  became  a  holder  of  a  bond,  and 
the  other  holders  of  bonds  were  satisfied  with 
it  and  the  decree  affirming  it,  the  decree  should 
not  be  reversed,  unless  it  plainly  violates  the 
legal  rights  of  the  excepting  bondholder. 

2.  Saioe  —  Reoboakizatioii  Puir  — Accept- 
▲bck  bt  bordholdebs. 
The  holdeia  of  bonds  of  a  corporation  pro- 
vided for  the  appointment  of  a  committee  to 
reorganlae  the  corporation  and  assess  the  bond- 
holders ratably  for  expenses  incurred.  The 
committee  submitted  to  the  bondholders  a  plan 
of  reorganisation,  which  stated  that  it  waa 
necessary  to  raise  a  specified  sum  for  expenses 
and  improvements  of  the  property,  and  which 
proTided  for  an  assessment  on  the  bondholders 
to  raise  the  sum.  Held,  that  the  plan  of  re- 
orsanization  became  binding  on  the  bondhold- 
ers, at  least  after  tlieir  acceptance  of  the  plan 
by  the  payment  of  the  first  subscription  called 
for  under  it. 

8.    BamX  —  OOIOIITTEB    or    RaOBOARIZATIOH — 

Breach  or  Tbust— Gomperbation. 

The  holders  of  the  bonds  of  a  waterworks 
ctaapmj  appointed  a  committee,  with  power 
to  take  any  action  which  the  bondholders  might 
deem  necessary,  to  borrow  money  and  pledge 
for  the  repaymoit  thereof  any  of  the  securities, 
to  purchase  at  the  foreclosure  sale  the  moit- 
gaged  property,  to  assess  the  bondholders  rata- 
bly, to  allot  to  the  holders  their  proixirtionate 
interests  in  the  securities  of  a  new  corporation 
organized  to  take  the  property  acquired  at  the 
foreclosure  sale,  and  to  supply  defects  in  the 
plan  for  the  reorganization  of  the  company. 
The  committee  purchased  the  corporate  prop- 
erty at  the  foreclosure  sale  and  organized  a 
neir  corporation,  to  whicit  it  was  conveyed. 
The  committee  did  not  immediately  distribute 
the  stock  of  the  new  corporation  among  the 
bondholders,  but  caused  the  directors  to  make 
a  new  contract  with  the  municipality  and  to 
obtain  a  new  water  supply,  and  to  issue  bonds 
for  a  specified  sum  secured  by  a  mortgage  on 
{he  corporate  property.  The  validity  of  the 
foreclosure  and  the  title  of  the  corooration  were 
in  litigation  tor  about  a  year  and  a  half  after 
tlie  foreclosure.  Held,  that  the  committee,  act- 
ing in  good  faith  and  for  the  best  interests  of 
the  bondholders,  were  not  chargeable  with  a 
breach  of  trust,  such  as  to  preclude  them  from 
recovering  compensation  for  their  services  and 
expenses. 

Appeal  from  Supreme  Judicial  Cotirt,  Suf- 
folk Cotmty. 

Suit  by  rrederl(^  H.  Mills  and  otbera 
against  Frederick  H.  Potter  and  others. 
From  a  decree  for  plalntUTs,  defendant  Fran- 
cla  appeals.    Affirmed. 

Anson  M.  layman  and  Loton  D.  Jennings, 
for  appellant  Robert  Homans,  for  appellees 
Mills  and  otbers.  Choate,  Hall  ft  Stewart, 
for  appellees  Potter  and  otbeni 


KNOWI/TON,  O.  3.    The  plalntUfs  are  a 
committee   representing   bondholders   of   tbe 
Adrian  Waterworks  Company,  whose  bonds 
were  secured  by  a  mortgage  upon  the  prop- 
erty of  the  onrporatlon.    The  mortgage  baa 
been  foreclosed,  and  a  new  corporation  has 
been  organized  under  the  name  of  the  Adrian 
Water  Company,  to  which  the  property  of  the 
former  corporation,  which  was  bought  In  by 
the  plalntifls  at  the  foreclosure  sale,  has  been 
conveyed.    Tbis.  bill  was  brought  to  obtain 
an  allowance  of  the  accounts  of  the  plalntifTs 
for   moneys   paid,   expenses   incurred,    and 
services  rendered  in  the  performance  of  their 
duties   as  traatees,  and  an  order  directing 
the  distribution  of  the  stock  of  the  new  cor- 
poration and  a  discbarge  from  their  trust 
The  case  was  referred  to  a  master,  who 
found  for  the  plaintiffs  upon  all  material 
points.    No   exceptions   were   taken   to   his 
report,  nor  any  objection  made  to  the  decree 
which  Is  founded  upon  it,  except  by  one  of 
the  defendants,  who,  since  the  foreclosure, 
has  succeeded  to  the  title  of  tbe  holder  of 
one  of  the  bonds.    The  bonds  were  all  of  tbe 
denomination  of  $1,000,  and  they  were  200  in 
number,  making  the  mortgage  indebtedness 
$200,000.    One  hundred   and   sixty-eight  of 
these  bonds  were  deposited  under  the  agree- 
ment  with  the  plaintiffs,  to  be  held  and 
represented  by  them  for  the  benefit  of  the 
owners.    Tbe  defendant  Frauds,  who  after- 
wards became  the  owner  of  one  of  these 
bonds,  filed  numerous  exceptions  to  tbe  mas- 
ter's report,  and  appealed  from  the  final  de- 
cree which  overruled  these  exceptions.     So  far 
as  appears,  all  tbe  other  bondholders  are 
satisfied  with  the  report  and  with  the  decree 
of  the   single   justice  founded   upon  It    A 
majority  of  them  have  appeared  before  us  by 
counsel  and  have  asked  that  the  decree  be 
affirmed,  alleging  that  the  exceptions  taken 
by  the  appellant  are  frivolous,  and  evidently 
Intended  for  delay,  and  that  delay  will  be 
Injurlons  to  tbe  rights  and  interests  of  every- 
body else  affected  by  tbe  litigation.    Under 
these  circumstances  the  decree   should  not 
be  reversed,  unless  it  plainly  appears  to  be  in 
violation  of  the  legal  rights  of  the  appellant 
It  will  serve  no  useful  purpose  to  consider 
In  detail  the  34  exceptions  of  the  appellant 
to  the  master's  report    The  general  objec- 
tlona  to  the  conduct  of  the  plaintiffs,  as 
trustees,  may  be  considered  briefly.    At  the 
time  of  the  sale  under  the  mortgage,  an  ai>- 
peal  from  the  decree  of  the  Circuit  Court  of 
the  United  States,  which  ordered  the  fore- 
closure, was  pending  before  tbe  Circuit  Court 
of  Appeals,  and  after  the  final  dedsion  of  that 
court  the  case  was  taken  to  the   Supreme 
Court  of  the  United  States,  and  was  pending 
there  until  February  27,  1899.    The  decree 
of  foreclosure  was  entered  by  the  Circuit 
Court  on  July  20, 1887,  and  the  sale  was  made 
later  In  tbe  same  year.    Tbe  plaintiffs,  who 
purchased  the  plant  for  the  bondholders,  con- 
veyed it  to  the  Adrian  Water  Company,  the 


new  corporation  organized  in  the  Int^esto 
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the  bondholders,  on  Jsnnary  8,  1896.  At 
this  time  there  was  a  contract  between  the 
former  corporation  and  the  city  of  Adrian, 
which  the  corporation  had  failed  to  perform 
for  want  of  an  adequate  water  aupply  and 
for  other  reasons,  and  the  new  corporation 
was  not  In  a  position  to  perform  or  enforce 
the  contract,  or  to  avail  itself  of  It  in  any 
profitable  way,  without  entering  into  new 
negotlatloDS  and  materially  changing  Its 
terms.  The  efforts  of  the  forma:  corporation, 
the  Adrian  Waterworks  Company,  and  of  Its 

■  predecessor,  the  Adrlan-Miclilgan  Water- 
works Company,  which  previously  had  been 
wound  up,  showed  that  It  was  Impracticable 
to  continue  business  successfully  without  ob- 
taining a  new  and  Independent  water  supply. 
The  master  has  fotmd.  In  substance  that  the 
plaintiffs  have  acted  In  good  faith  and.  In  the 
exercise  of  a  sound  discretion,  for  the  In- 
terests of  the  defendants,  and  that  their  ef- 
forts have  been  beneficial  to  the  bondholders. 
The  most  Important  obectlons  of  the  de- 
fendant Francis  to  their  management  of  the 
trust  are  that  they  did  not  Immediately  dis- 
tribute the  stock  of  the  new  company  among 
the  bondholders,  and  that  they  caused  the 
directors  of  the  new  corporation  to  make  a 
new  contract  with  the  city  of  Adrian,  and  to 
obtain  a  new  water  supply  and  to  issue  bonds 
to  the  amount  of  $50,000  at  one  time  and 
$10,000  at  another  time  to  pay  expenses ;  each 
Issue  being  secured  by  a  mortgage  upon  the 
property  of  the  corporation.  Under  the  find- 
ings of  the  master  It  Is  not  contended  ttiat 
this  was  not  beneficial  to  the  bondholders; 
but  it  Is  contended  that  It  was  unauthorized 
and  in  violation  of  their  trust  It  is  true, 
as  contended  by  the  defendant  Francis,  that 
the  original  authority  of  the  plaintiffs  Is  found 
in  the  bondholders'  agreement,  and  that  such 
an  agreement  should  be  construed  strictly; 
but  there  is  much  In  the  situation  of  the 
parties  and  of  their  property  that  Is  peculiar. 
Plainly  It  was  expected  that  the  plaintiffs 
would  organize  a  corporation.  If  they  thought 
It  expedient  so  to  do.  and  that  this  would 
Involve  the  election  of  officers,  with  authority 

'  to  manage  the  affairs  of  the  Corporation. 
The  bondholders'  agreement  contained, 
among  others,  the  following  provisions: 
"(6)  The  committee  is  empowered  to  take 
any  action  under  said  agreement,  or  other- 
wise, which  the  bondholders  might  have 
taken,  and  to  make  such  use  or  disposal  of 
the  deposited  secm-ltles,  and  to  do  such  things 
hereunder,  as  it  may  deem  necessary  or  advis- 
able. The  committee  may,  for  any  purpose 
of  this  agreement,  borrow  money  and  pledge 
for  the  repayment  thereof,  or  for  any  pur- 
pose hereof,  any  or  all  of  the  deposited  se- 
curities, and  shall  have  a  lien  thereon,  and  on 
any  other  assets  coming  Into  Its  bands,  for 
compensation,  and  the  expenses  and  liabilities 
incurred     by     the     committee     hereunder. 

♦  ♦  ♦  (7)  The  committee,  in  its  discretion, 
may  purchase  at  the  foreclosure  sale  the 
property  covered  by  the  mortgage  for  any 


price  not  exceeding  the  principal  and  Interest 
then  accrued  and  unpaid  on  all  the  bonds  se- 
cured by  the  mortgage,  and  any  cash  payment 
required  to  be  made  for  the  property  to 
cover  the  expenses  of  the  trustee  and  Its 
counsel,  legal  and  other  expenses  of  the  court; 
and,  for  the  purpose  of  making  any  such  cash 
payment  required  at  the  foreclosure  sale,  the 
committee  may  assess  the  certificate  holders 
ratably,  and  have  a  lien  upon  the  certificate 
holders  ratably,  and  have  a  lien  upon  the  Inter- 
est represented  by  the  certificates  for  any  un- 
paid assessments,  or  may  borrow  money  for 
any  such  purpose,  or  for  the  purpose  of  other- 
wise carrying  out  the  provisions  of  this  in- 
strument, and  may  pledge  for  the  repayment 
of  any  moneys  so  borrowed,  any  of  the  bonds 
and  coupons  deposited  hereunder,  or  any 
other  assets  in  the  bands  of  the  committee. 
In  case  any  certificate  holder  shall  fall  to 
pay  any  assessment  provided  for  in  this 
paragraph,  the  said  committee  may  sell  out 
the  deposited  bonds  and  coupons  at  such  time 
or  place  as  it  may  deem  advisable,  giving  10 
days'  notice  thereof.  •••(©)  The  com- 
mittee shall,  after  the  payment  of  the  expen- 
ses of  foreclosure  and  all  expenses  incurred 
by  the  committed  and  its  compensation,  allot 
to  the  certificate  holders  their  proportionate 
Interests  in  the  securities  of  any  new  com- 
pany which  may  be  organized  by  the  commit- 
tee to  take  over  the  property  acquired  at  the 
foreclosure  sale,  in  case  of  purchase.  (10) 
The  committee  shall,  prior  to  the  conveyance 
of  any  purchased  property  to  the  new  com- 
pany, submit  to  the  certificate  holders  a  de- 
tailed plan  of  reorganization,  which  shall 
be  binding  upon  all  said  holders,  unless  the 
holders  of  the  majority  In  Interest  of  the  ont- 
standing  certificates  shall,  within  30  days, 
file  with  the  trust  company  their  written  dis- 
sent from  said  plan.  It  Is  understood  and 
agreed  that,  should  the  new  corporation  be 
formed,  it  shall  be  within  the  power  of  the 
committee  to  give  to  the  city  of  Adrian  sucli 
portion  of  the  stock  of  such  new  company  as 
may  be  agreed  upon  by  the  committee  and  the 
city  authorities ;  but  such  disposition  of  the 
stock  or  any  portion  thereof  in  such  new 
company  is  wholly  within  the  discretion  of 
said  committee.  •  •  •  (12)  The  commit- 
tee may  supply  any  defects  or  omissions  in 
this  plan,  which  It  shall  deem  necessary  to  be 
supplied  in  order  to  enable  It  to  carry  out  the 
general  provisions  of  the  plan,  and  with  the 
consent  of  a  majority  In  Interest  of  the  out- 
standing certificates  may  take  any  action,  other 
than  as  provided  for  in  this  plan,  wTilch  the  com- 
mittee shall  unanimously  determine  to  be  for 
the  benefit  ratably  of  all  the  certificate  hold- 
ers, and  thereupon  all  the  certificate  holders 
shall  be  bound  by  such  action." 

In  the  plan  of  reorganization,  which  was 
submitted  to  the  bondholders  in  pursuance 
of  this  agreement,  is  a  statenient  that  the 
committee  finds  it  necessary  immediately  to 
raise  the  sum  of  $20,000,  and  that  It  may  be 
necessary  to  raise  the  further  sum  of  faO^OOO 
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■Yor  expenses  of  foredoanre  and  sale  and  for 
needed  ImproTements  to  the  pro];>ert7  to  sudli 
extent  as  may  be  necesaaiy."  It  then  pro- 
vides for  an  aasessment  upon  the  bondholders 
to  raise  these  sums.  There  is  another  sen- 
tence that  refers  to  the  fact  that  money 
"may  be  needed  for  Improvements  of  the 
plant."  This  plan  also  contains  these  state- 
ments: 'It  is  difiScoIt  at  this  time  to  submit 
a  further  and  more  detailed  proposition  than 
Is  given  above,  for  the  reason  that,  untU  the 
committee  obtain  possession  of  the  property, 
it  cannot  be  told  with  certainty  what  is  the 
best  disposition  to  be  made  of  it  Under 
some  ctrcomstances  it  may  be  beat  to  dispose 
of  It  to  the  city  of  Adrain.  (6)  The  commit- 
tee reserves  the  right  given  it,  in  the  agree- 
ment above  mentioued,  to  borrow  such  sums 
of  money  as  it  finds  necessary  and  pledge 
therefor  the  securities  in  its  hands."  A 
circular  accompanying  this  plan  was  sent  to 
eacb  bondholder,  in  which  the  plalntlfFs  say: 
"It  is  difBcnlt  to  tell  exactly  what  securities 
we  can  place  upon  the  property,  and  we 
think  it  is  only  necessary  for  us  to  say  at 
this  time  that  the  bondholders  contributing 
their  assessment  will  be  given  a  prior  lien 
for  money  contributed,  if  the  ownership  of 
the  property  continues  in  the  hands  of  the 
committee  or  the  associated  bondholders." 
Also:  "It  Is  well  known  by  all  persons  in- 
terested In  the  pr(^rty  that  certain  improve- 
ments in  the  water  supply  are  needed  at 
Adrian,"  etc.  Also:  "If  the  committee  be- 
come the  purchasers  of  the  property  and  con- 
tinne  to  own  it,  or  to  own  the  stock  in  the 
corporation  organized  for  that  purpose,  it 
will  be  necessary  to  expend  more  money, 
which  is  as  yet  indeterminate,  in  the  im- 
provement of  the  water  supply." 

This  plan  of  reorganization,  which  was  au- 
thorized by  the  original  agreement  and  which 
became  binding  upon  bondholders,  at  least 
after  their  acceptance  of  it  by  the  payment 
of  the  first  subscription  called  for  under  it 
plainly  contemplated  the  holding  of  the  prop- 
erty by  the  plaintiffs  for  a  reasonable  time 
and  the  expenditure  of  money  for  improve- 
ments. Moreover,  the  validity  of  the  fore- 
closrre  and  the  title  of  the  corporation  were 
in  litigation  for  nearly  a  year  and  a  half  after 
the  foreclosure.  That  money  for  these  im- 
provements might  be  raised  by  the  plalntlfrs, 
if  necessary,  by  giving  security  upon  the 
property  In  their  hands,  was  expected.  That 
tbe  plaintiffs  might  hold  the  stock  of  the  new 
corjwratlon  for  tbe  benefit  of  the  bondhold- 
ers, for  a  reasonable  time  after  its  organiza- 
tion, with  a  view  to  the  promotion  of  their 
common  Interests,  was  also  contemplated. 
We  see  nothing  in  the  action  of  the  plaintiffs 
in  reference  to  the  new  contract  of  the  cor- 
poration velth  the  city  of  Adrian,  or  the  pro- 
cnrement  of  a  new  water  supply  and  the 
Issue  of  securities  to  pay  tor  It  which  con- 
Btltntes  a  breach  of  trust  Something  of 
this  kind  seems  to  have  been  necessary  in 
order  to  accomplish  the  general  purpose  of 
tbe  bondholders  In  their  reorganization.    The 


committee  was  authorteed  by  the  original 
contract  not  only  to  supply  <defecti  or  omis- 
sions In  the  plan  to  carry  out  its  general  pro- 
visions, bat  with  the  consent  of  a  majority 
In  interest  to  take  any  action  which  they 
should  unanimously  determine  to  be  for  the 
benefit  ratably  of  all  the  certificate  holders. 
The  failure  to  provide  for  continued  litiga- 
tion involving  the  title  for  a  long  time  after 
the  foreclosure,  while  important  action  for 
Improvement  of  the  plant  was  imperatively 
necessary,  might  well  be  deemed  a  defect  or 
omission  In  the  plan;  or,  if  the  action  of  the 
plaintiffs  was  "other  than  as  provided  for  In 
this  plan,"  the  consent  of  the  majority  In  In- 
terest of  the  holders  of  the  outstanding  cer- 
tificates, in  connection  with  the  payment  of 
both  assessments  upon  184  of  the  bonds,  and 
with  the  other  facts  that  appear  in  the  case, 
might  well  be  inferred.  In  the  circular  sent 
to  the  several  bondholders,  in  connection 
with  the  call  for  the  second  assessment  vras 
this  statement:  "Until  the  actual  cash  cost 
of  the  improvement  is  ascertained  and  tbe 
expenses  of  the  committee  have  been  fixed, 
it  is  impossible  to  determine  the  exact  amount 
of  secnrities  which  will  be  issued  on  the 
plant  As  said  before,  the  cost  of  Improve- 
ments win  exceed  the  amount  now  called  in." 
The  payment  of  the  second  assessment  was 
made  after  this,  and  it  Indicated  consent  to 
tbe  issue  of  securities  by  the  plaintiffs. 

Our  conclusion  as  to  the  conduct  of  the 
plaintiffs  in  these  important  particulars  goes 
far  towards  settling  all  the  other  questions 
in  the  case.  We  have  no  doubt  of  the  right 
of  the  plaintiffs  to  make  the  assessments  that 
they  made.  What  we  have  said  sufficiently 
disposes  of  exceptions  1,  2,  and  9;  also  of  ex- 
ceptions 4,  5,  6,  7,  and  8. 

It  Is  contended  that  the  raising  of  money 
by  mortgage  was  such  a  violation  of  the 
agreement  to  give  bondholders  a  lien  for  the 
assessments  paid  as  should  deprive  the  plain- 
tiffs of  all  rights.  But  the  stipnlation  about 
liens  was  indefinite,  with  expressions  ot 
doubt  as  to  how  it  could  be  carried  out  We 
are  of  opinion  that  It  was  so  far  modified 
by  the  other  provisions  of  the  ariangement 
that  the  making  of  the  mortgages  cannot  be 
treated  as  a  breach  of  trust  which  deprives 
the  plaintiffs  of  their  right  to  have  compensa- 
tion and  to  be  reimbursed  for  their  expenses. 
Under  the  peculiar  circnmstances  of  this 
case,  the  fact  that  one  of  the  plalntUfa  was 
a  member  of  a  firm  to  which  commissions 
were  paid  for  the  sale  of  the  bonds  does  not 
affect  the  right  of  the  plaintiffs  to  have  these 
payments  allowed.  Tnmboll  v.  Pomeroy, 
140  Mass.  117,  8  N.  B.  15. 

The  failure  of  the  master  to  compel  the 
witness  Jordan  to  answer  the  hypothetical 
question  put  by  tbe  defendant  Francis  was 
not  an  error.  As  the  question  was  framed, 
and  In  view  of  the  statement  of  the  witness, 
It  was  in  the  discretion  of  the  master  to  leave 
it  unanswered.  j 

Decree  afiBrmed.      uigtzed  by  V^jOOQ IC 
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TURNERS    FAIiliS    FIRE    DIST.    v.   Mllr 

liERS  FALLS  WATER  SUPPLY  DIST. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.    Oct.  19,  1905.) 

1.  WATEB8— SUPPLT  TO    MUNICIPALITY— COR- 
TEACT— CONSTBUCTION. 

Where  defendant  municipal  corporation 
contracted  with  plaintiff  for  a  supply  of  water 
throughout  its  district,  as  authorized  by  St. 
1896,  p.  103,  c.  150,  §  3,  and  at  the  time  the 
contract  was  made  defendant's  territory  was  all 
located  within  the  town  of  M.,  and  (be  contract 
called  for  a  supply  of  water  only  for  use  within 
such  limits,  the  contract  was  not  modified,  so 
as  to  require  plaintiff  to  furnish  water  outside 
those  limits,  by  St  1902,  p.  414,  c.  500,  au- 
thorizing defendant  to  extend  its  boundaries 
to  include  additional  territory  in  another  town ; 
the  statute  containing  no  reference  to  the  con- 
tract, or  anything  to  indicate  that  the  Legis- 
lature had  knowledge  of  its  existence  or  intend- 
ed to  act  thereon. 

2.  Injunction— Thbeatened  Injury. 

Where  defendant  municipal  corporation 
was  using  and  threatening  to  use  water  belong- 
ing to  plaintiff  in  a  way  which  made  it  diffi- 
cult, if  not  impossible,  for  plaintiff  to  determine 
how  much  was  being  wrongfully  used,  or  to 
intermpt  the  wrongful  use  without  breaking 
its  contract  to  supply  original  territory,  plain- 
tiff was  entitled  to  relief  by  injunction;  its 
remedy  at  law  being  inadequate. 

3.  Equity— Bill— DiiiDEBEH— Laches. 

A  bill  in  equity  is  not  demurrable  on  the 
ground  of  laches,  unless  laches  appear  from  the 
averments  of  the  bill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent  Dig.  Equity,  t  49&] 

Appeal  from  Saperior  Court,  Franklin 
County. 

Bill  by  the  Turners  Falls  Fire  District 
against  the  Millers  Falls  Water  Supply  Dis- 
trict A  demurrer  was  sustained  to  the  bill, 
which  was  dismissed,  and  plaintiff  appeals. 
Reversed  and  demurrer  overruled. 

Fredk.  L.  Oreene  and  Wm.  A.  Davenport, 
for  appellant  Dana  Malone  and  Jas.  J. 
Leary,  for  appellee. 

KNOWLTON,  C.  J.  The  plaintiff  is  a  mu- 
nicipal corporation,  organized  under  St  1886, 
p.  213,  c.  266,  and  the  defendant  is  a  simi- 
lar corporation,  organized  under  St.  1896, 
p.  101,  c.  150.  Acting  under  the  authority 
of  section  8  (page  103)  of  the  last-mentioned 
statute,  the  plaintiff  made  a  contract  In 
writing  with  the  defendant  to  supply  it 
with  water  for  use  throughout  the  district, 
to  be  paid  for  at  a  certain  price  per  1,000 
gallons.  When  this  contract  was  made  the 
territory  of  the  defendant  was  all  within 
the  town  of  Montague,  and  the  contract 
calls  for  a  supply  of  water  only  for  use 
within  the  limits  of  the  district  Neither 
the  plaintiff  nor  the  defendant  had  any 
legal  right  to  supply  water  to  be  used  out- 
side of  the  town  of  Montague.  Smith  v. 
Stoughton,  185  Mass.  329,  70  N.  E.  195. 
Under  St  1902,  p.  414,  c.  600,  the  defendant 
was  authorized  to  extend  its  limits  so  as 
to  include  certain  designated  territory  In 
the  town  of  Ervlng.  The  limit  of  the  de- 
fendant's district  tiaving  been  so  extended, 


the  defendant  extended  Its  water  pipes  into 
the  town  of  Erring,  and  has  since  been 
using  water  furnished  by  the  plaintlfl  to 
supply  inhabitants  of  that  town.  The  bill 
is  brought  to  enjoin  the  defendant  from 
using  the  water  to  supply  that  part  of  the 
district  which  was  added  under  St  1902, 
p.  414,  c  500.  From  a  decree  sustaining 
the  defendant's  demurrer,  and  dismissing 
the  bill,  the  plaintiff  appeals. 

No  one  would  contoid  that  the  contract, 
when  executed,  gave  the  defendant  any  right 
to  water,  except  for  use  in  the  district  as 
it  then  was.  The  territory  for  wlilcb  the 
water  was  to  be  supplied  was  fixed  defi- 
nitely by  the  contract,  and  It  Includes  no 
part  of  the  town  of  Ervlng.  The  defend- 
ant's contention  is  that,  when  its  territory 
was  enlarged,  the  contract  was  also  enlarged, 
so  that  the  plaintiff  Is  obliged  to  furnish 
water  for  use  in  another  place.  There  Is 
nothing  in  the  contract  itself  on  which  such 
a  contention  can  be  founded,  for  its  language 
does  not  Indicate  that  the  enlargement  of 
the  district  to  Include  a  part  of  another 
town  was  then  thought  of.  The  Questloo 
is,  therefore,  whether  the  statute  changed 
the  contract,  so  as  to  pnt  an  additional 
burden  upon  the  plaintlfl.  This  question 
may  be  divided  into  two  parts:  First, 
whether  It  was  within  the  constitutional 
authority  of  the  L^lslature  so  to  change 
the  contract;  and,  secondly,  whether  the 
statute  purports  to  change  it 

It  is  in  the  power  of  the  Legislature  to 
change  the  boundaries  of  counties,  towns, 
and  cities,  and,  Incidentally  to  the  exer- 
cise of  this  power,  to  make  provisions 
for  the  transfer  of  property  and  the  pay- 
ment of  debts  by  such  corporations.  Stone 
v.  Charlestown,  114  Mass.  214.  While  the 
pecuniary  interests  of  the  taxpayers  may 
be  affected  to  some  extent  by  I^slation 
of  this  kind  within  the  limits  of  constitu- 
tional authority,  it  is  at  least  very  doubtful 
whether  the  Legislature  could  constttntton- 
ally  increase  the  contractual  obligation  of 
a  municipal  corporation  which  had  agreed 
to  furnish  water  to  another  similar  cor- 
poration, by  extending  the  boundaries  of 
the  latter  into  another  town  and  providing 
that  the  contract  should  apply  to  the  ad- 
ditional territory.  Const  U.  S.  art  1,  f  10. 
Without  Intimating  that  the  statue  before 
us  would  be  constitutional  if  it  made  such 
a  provision,  we  are  of  opinion  that  It  was 
not  intended  to  affect  the  rights  of  either 
party  under  the  contract.  It  contains  no 
reference  to  the  contract,  and  there  is  noth- 
ing in  It  to  indicate  that  the  Legislature 
had  any  knowledge  of  the  contract  If  It 
were  intended  to  change  the  contract  and 
put  an  additional  burden  on  the  plaintiff, 
we  should  expect  to  find  a  plain  provision 
to  that  effect  In  section  2  authority  is 
given  to  issue  bonds  "for  the  purpose  of 
enlarging  and  extending  its  waterworks." 
In  this  there  is  no  implication  that  it  could 
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enlarge  and  extend  them>  otberwlse  tban 
.  by  making  new  arrangements  to  that  end, 
Inclndlng  prorlsions  for  an  additional  supply 
of  water.  The  defendant  Is  continually  using 
and  threatening  to  nse  water  belonging  to 
the  plaintiff  In  a  way  that  makes  It  dif- 
ficult, if  not  impossible,  for  the  plaintiff 
to  determine  how  much  is  wrongfnlly  used, 
or  to  Interrupt  the  wrongful  use,  without 
breaking  its  contract  as  to  the  supply  for 
the  original  territory.  This  entitles  the 
plaintiff  to  equitable  relief.  The  remedy  at 
law  would  be  inadequate. 

The  defendant  contends  that  the  demurrer 
should  be  sustained  on  the  ground  of  laches, 
but  the  bill  does  not  show  laches.  It  is 
only  when  laches  appears  upon  the  aver- 
ments of  the  bill  that  a  demurrer  can  be 
sustained  on  this  ground.  It  may  be  that 
there  are  good  reasons  why  the  plaintiff 
should  not  be  charged  with  neglect  in  not 
having  brought  its  suit  earlier. 
Decree  reversed.    Demurrer  overruled. 


(189  Mass.  277) 

MOODT  T.  BOSTON  &  M.  B.  R. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  19,  1905.) 

1.  Cabbikbs— Gabbiaqe  07  Passenoers— Saiv 
Flace  to  Alight. 

A  railroad  company,  which  for  the  purpose 
of  permitting  its  passengers  to  alight  from  its 
trains  provides  safe  means  of  egress  and  a  safe 
and  convenient  place  on  which  to  alight,  per- 
forms the  duty  imposed  on  it  by  law  of  using 
the  highest  degree  of  care  consistent  with  its 
nnderteking,  and  no  question  of  degree  of  care 
arises. 

[Bd.  Note. — For  cases  In  point,  see  vol.  9, 
C«it  Dig.  Carriers,  S|  1224,  1230-1233.] 

2.  Saice  —  Assistance  bt  Conduotob— Rea- 

BONABUE   GABE. 

Where  a  passenger  did  not  need  assistance 
in  alighting  from  a  train,  hot  the  conductor 
undertook  to  assist  liim  in  compliance  with 
the  rule  of  the  company  requiring  conductors 
to  render  assistance  to  passengers  boarding  or 
alighting  from  trains,  the  company  was  liable 
only  for  the  failure  of  the  conductor  to  exer- 
cise reasonable  care  under  the  circumstances. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  $«  1224,  1230-123S.} 

Exceptions  from  Superior  Court,  Worcester 
County;  Francis    A.    Gasklll,    Judge. 

Action  by  one  Moody,  administrator, 
against  the  Boston  &  Maine  Railroad.  There 
was  a  verdict  -for  defendant,  and  plaintiff 
brings   exceptions.    Overruled. 

E.  H.  Vanghan  and  Henry  B.  Montague, 
for  plaintiff.  Chas.  M.  Thayer  and  Alex. 
H.  Bullock,  for  defendant 

liOBINO,  J.  This  case  is  here  on  two 
exceptions  taken  by  the  plaintiff  to  the 
ctiarge  to  the  Jury.  It  was  an  action  at 
common  law  for  injuries  and  suffering  caused 
Dy  an  injnry  on  August  25,  1903,  from  which 
the  intestate  died  on  April  17,  1904.  The 
plaintiff,  a  married  woman  weighing  about 
180  pounds,  was  a  passenger  on  a  train  to 
Boston,  arriving  between  11  and  12,  noon. 


She  had  with  her,  in  addition  to  one  other 
child,  a  boy  aged  two,  which,  owing  to  in- 
firmity, had  to  be  carried.  She  came  onto 
the  platform  to  leave  the  car  in  which  she 
had  been,  with  this  child  of  two  on  her  right 
arm,  holding  him  in  place  with  her  left  hand, 
in  which  she  had  also  a  shopping  bag.  Her 
story  is  that,  as  she  stepped  from  the  low- 
est step  on  to  the  platform,  the  conductor, 
who  was  standing  there,  put  his  right  arm 
under  her  right  elbow,  but  let  go  of  her,  and 
she  fell  heavily  to  the  platform,  and  that  he 
said  it  was  his  fault;  that  he  ought  not  to 
have  let  go  of  her.  The  conductor's  story 
Is  that  he  asked  her  to  allow  him  to  take  the 
baby,  to  which  she  said,  "No" ;  that  he  then 
put  up  his  hands  to  assist  her,  when  she  fell, 
pitching  blm  out  of  the  way;  and  that  she 
said  she  tripped. 

After  telling  the  Jury  that  the  duty  of  the 
defendant  as  a  carrier  of  passengers  to  the 
plaintiff  as  a  passenger  "was  to  nse  the  high- 
est degree  of  care  consistent  with  the  under- 
taking, the  ruimlng  of  Its  train,  the  motive 
power  used,  and  other  things,"  the  presiding 
Judge  went  on  to  say  that:  "Ordinarily, 
•  •  •  if  a  railroad  company,  for  the  pur- 
pose of  permitting  its  passengers  to  depart 
from  its  train,  provides  safe  means  of  egress 
and  a  safe  and  convenient  place  upon  which 
to  alight,  that  accomplishes  and  fulfills  the 
duty  which  the  law  imposes  upon  it  I  say 
ordinarily.  Of  course,  the  situation  must 
be  changed  by  what  in  fact  appears  or  was 
reasonably  excepted  by  those  having  the 
management  of  the  trains.  That  degree  of 
care  is  governed  and  is  affected  by  what  the 
defendant,  through  its  servants,  either  knows 
or  ought  to  know.  If  you  are  coming  down 
from  your  place  of  residence  to-day,  and 
getting  off  at  Lincoln  Square,  being  in  your 
ordinary  health,  unincumbered,  and  being 
physically  and  mentally  reasonably  sound, 
and  arriving  at  liincoln  Square,  and  the 
steps  of  the  car  on  which  you  are  riding  are 
safe,  ample,  and  adapted  to  permit  you  to 
step  in  safety,  and  the  distance  is  such  be- 
tween the  lower  step  and  the  platform  that 
you  can  easily  accomplish  it  you  would  be 
likely  to  say  tiiat  was  a  fulfilling  of  the  duty 
which  the  railroad  company  owes  to  you." 
It  is  stated  in  tbe  Mil  of  exceptions  that  "the 
plaintiff  duly  excepted  to  so  much  of  ttie 
charge  as  stated  that  if  the  defendant 
provides  safe  means  of  egress  and  a  safe 
and  convenient  place  to  aUght  that  fulfills 
tbe  duty  Imposed  by  law."  The  Judge  went 
on  to  say  that  while  this  is  ordinarily  so 
there  may  be  mental  infirmity,  physical  in- 
capacity, or  peculiar  conditions  which  ought 
to  give  notice  to  the  carrier  that  there  was 
danger  in  tbe  passenger's  alighting  unless 
something  else  was  done.  In  case  there  was 
nothing  specially  calling  for  extra  attention, 
any  neglect  on  the  part  of  the  conductor 
"would  not  be  negligence  on  the  part  of  a 
defendant  so  far  as  the  obligation  as  a  com- 
mon carrier  of  passengers  la  conqenwd,'^ 
iigilized  by  VjOiJv  I<^ 
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Bat  If  "the  sltnation  was  sach  that,  reason- 
ably caring  for  the  safe  alighting  of  a 
passenger,  It  was  obligatory  npon  him  as 
representing  the  defendant  to  aid  her,  then 
In  aiding  her  the  road  Is  held  to  the  highest 
degree  of  eara"  He  then  took  np  the  fol- 
lowing rule  of  the  defendant  railroad: 
"Rule  No.  684.  Conductors  and  brakemen 
will  always  step  down  onto  the  station  plat- 
form, at  stations  where  trains  stop,  and 
render  proper  assistance  to  passengers  tak- 
ing or  alighting  from  the  cars,  and  brake- 
man  will  not  glTe  the  conductor  the  all  right 
signal  until  they  have  again  boarded  the 
train,  and  looked  through  the  cars  to  see  that 
there  are  no  more  passengers  to  leave,  and 
return  to  the  station  platform."  Speaking 
of  this  rule,  the  presiding  Judge  said:  "It 
further  provides  that  he  shall  aid  passengers 
to  alight.  It,  as  I  recall  It,  makes  no  excep- 
tion. It  leaves  nothing  to  the  judgment  of 
the  conductor  as  to  the  degree  and  extent  of 
that  assistance.  But  If  this  conductor,  acting 
within  the  scope  of  his  employment  by.  the 
railroad,  his  employer,  and  under  and  by 
virtue  of  that  rule,  starts  to  assist  a  passen- 
ger off,  not  requiring  assistance  otherwise, 
as  I  have  Illustrated  before,  If  he  enters 
upon  that  employment,  or  that  paitlcular 
part  of  the  duty  of  his  employment,  under 
that  rule,  then  he  la  held  to  the  exercise, 
and  the  defendant  corporation  Is  held  to 
the  exerdse,  of  reasonable  care  in  perform- 
ing properly  the  duty  which  It  assumes." 

1.  As  to  the  first  exception:  What  the 
plaintiff  complains  of  in  his  argument  is  not 
what  he  put  forward  as  bis  objection  to  this 
part  of  the  charge.  What  the  defendant  has 
argued  is  that  the  jury  were  told  that  in 
furnishing  proper  egress  from  the  car  on 
which  a  passenger  Is  carried  the  carrier  is  not 
bound  to  use  the  highest  degree  cff  care,  but 
ordinary  care  only.  The  objection  the  plain- 
tiff made  to  this  part  of  the  charge  was  "that, 
If  the  defendant  provides  safe  means  of  egress 
and  a  safe  and  convenient  place  to  alight, 
that  fulfills  the  duty  Imposed  by  law."  If  the 
means  of  egress  are  in  fact  safe,  no  question 
of  the  degree  of  care  arises. 

2.  The  second  exception,  as  we  construe 
the  bill  of  exceptions,  is  to  this:  After  tell- 
ing the  jury  that  the  defendant  was  bound 
to  assist  a  passenger  in  alighting,  if  his  ap- 
pearance was  such  ds  to  indicate  to  a  serv- 
ant exercising  the  highest  degree  of  care 
that  she  needed  assistance,  and,  if  assistance 
was  required,  that  It  had  to  be  rendered 
with  the  highest  degi<ee  of  care,  the  presiding 
Judge  told  them  that  in  a  case  where  they 
found  under  the  preceding  instruction  that 
the  plaintiff  did  not  need  assistance,  and 
where  in  spite  of  that  the  conductor  in  fact 
undertook  to  assist  her  in  compliance  with 
a  rule  of  the  defendant,  the  defendant  was 
liable  for  reasonable  care  only.  We  are  of 
opinion  that  the  plaintiff  has  no  ground  of 
complaint  In  a  case  where,  although  the 
highest  degree  of  care  does  not  require  that 


a  passenger  should  receive  assistance,  the 
conductor  attempts  to  assist  her  because  of 
a-  rule  of  the  defendant,  he  Is  doing  some- 
thing which  neither  the  law  relating  to 
carriers  nor  the  contract  between  the  pas- 
senger and  the  carrier  requires  him  to  da 
If  the  conductor  exercises  reasonable  care  un- 
der those  drcnmstances,  the  plaintiff  can- 
not complain. 
Exceptions  overruled. 


(189  Itau.  iSl) 

HARRINGTON  v.  HARRINGTON. 

(Supreme  Judicial  Court  of  MaBsachnsetta. 
Worcester.    Oct  10,  1903.) 

1.  JuDQicENT— Res  Judicata. 

Where  the  probate  court,  on  a  petition  by 
a  wife  for  separate  support  and  for  the  castody 
of  the  children,  which  alleged  that  the  husliand 
was  guilty  of  lewd  conduct  toward  a  domestic 
in  his  employ,  found  that  the  wife  was  living 
apart  from  her  hnsbaod  for  a  Justifiable  cause, 
but  not  sufficient  to  justify  a  permanent  separa- 
tion, and  directed  that  she  should  have  the 
custody  of  a  child  until  further  order  of  the 
court,  and  that  the  husband  should  pay  for  the 
support  of  the  wife  and  child  a  specified  sum, 
the  determination  of  the  probate  court  was  a 
final  adjudication  of  the  matter  alleged  in  the 
petition,  with  the  exception  of  the  custody  of 
the  child,  expressly  reserved  for  further  con- 
sideration, and  is  as  conclusive  as  a  judgment 
at  law. 

2.  Husband  ahd   Wsra  —  Sep  abate   Uain- 

TKNANCB  —  GUSTODT      07     ChiLDBKH  —  AU- 
THOBITT  OF  COOBT. 

Where  the  probate  court,  on  a  petlUon  bj 
a  wife  for  separate  support  and  for  the  custody 
of  the  children  of  the  parties,  grants  the  wife 
separate  support  and  awards  to  her  the  chil- 
dren, subject  to  further  orders  of  the  court,  a 
subsequent  order  as  to  the  custody  of  the  chil- 
dren IS  under  the  authority  conferred  by  Rev. 
Laws,  c.  153,  {  87,  giving  the  probate  court 
jurisdiction  over  the  custody  of  children  In  case 
the  parents  live  separately. 
8.  JuDGMERT— Res  Judicata. 

An  order  of  a  probate  court  on  a  petition 
by  a  wife  for  separate  maintenance  is  condu- 
cive in  a  bill  for  divorce  on  all  matters  put  in 
issue  or'  necessarily  involved  and  actually  de- 
termined on  the  hearing  on  the  petition,  bat 
not  in  regard  to  matters  not  then  in  controversy 
and  not  heard  and  determined. 

[Kd.  Note. — For  cases  in  point,  see  voL  80, 
Cent  Dig.  Judgment  {§  1250,  1251,  1283.] 
4.  Saice. 

A  petition  by  a  wife  for  separate  support 
charged  the  husband  with  lewd  and  lascivious 
conduct  toward  a  domestic.  She  filed  specifica- 
tions charging  lewd  conduct  and  cruelty,  con- 
sisting of  lewd  acts  in  her  presence  toward  the 
domestic.  The  specifications  did  not  charge 
adultery.  The  court  found  that  the  wife  was 
living  apart  from  her  husband  for  a  jcustlfiable 
cause,  not  justifying  a  permanent  separation. 
Held,  that  the  adjudication  of  the  court  on  the 
petition  for  support  was  not  a  bar  to  a  sub- 
sequent bill  for  divorce  on  the  ground  of 
adultery. 

Report  from  Supreme  Judicial  Court. 
Worcester  County;  Wm.  Gushing  Walt, 
Judge. 

Libel  for  divorce  by  Sarah  A.  Harrlngtoo 
against  James  L.  Harrington.  The  libel  was 
dismissed,  and  the  cause  was  reported  to  the 
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Supreme  Judicial  Oonrt    Cause  ordered  tor 
trial. 

Franklin  Freeman,  tor  libelant.  0.  B. 
Tupper,  for  libelee. 

LOBINO,  J.  This  IB  a  Ubei  for  dlyorce, 
brought  by  the  wife  for  the  adultery  of  the 
husband,  in  which  the  Judge  ruled  that  the 
libelant  was  barred  by  proceedings  In  the 
probate  court  for  separate  support,  and  re- 
ported the  case  for  the  consideration  of  this 
court.  The  petition  for  '  separate  support 
was  filed  April  24,  1900.  It  alleges  the  three 
grounds  for  separate  support  specified  in  the 
statute  (now  Rev.  Laws,  c.  153,  §  38),  to  wit: 
(1)  Failure  without  Just  cause  to  furnish 
suitable  support  for  her;  (2)  desertion'; 
and  (3)  that  she  is  living  apart  from  her 
husband  for  justifiable  cause.  After  alleging 
these  three  grounds  in  the  order  above  set 
forth,  the  petition  goes  on  in  these  words: 
"And  she  herein  sets  forth  the  following 
specifications,  to  wit:  That  the  said  James 
L.  Harrington,  against  your  petitioner's 
most  earnest  'and  solemn  protests,'  has  been 
guilty  of  grossly  lewd,  wanton,  llbldinons, 
and  lascivious  conduct,  actions,  and  behavior 
toward  one  Helen  Hannlngton,  a  domestic 
in  his  employ,  with  whom  he  became  improp- 
erly familiar  to  such  an  extent  as  to  become 
wholly  unbearable  by  your  petitioner,  .and 
to  seriously  affect  and  undermine  her 
health."  On  this  petition  an  order  was  made 
on  the  4th  day  of  April  of  the  following 
year,  1001.  In  that  order  it  was  found  by 
the  court  "that  said  petitioner  at  the  time 
of  filing  of  this  petition  was,  and  ever  since 
has  been,  living  apart  from  her  said  hus- 
band for  justifiable  cause, .  but  that  said 
cause  does  not  justify  a  permanent  separa- 
tion of  the  parties,"  and  it-  was  ordered  that 
the  petitioner  have  the  custody  of  the  young- 
est of  the  four  children,  a  boy,  Harold  by 
name,  then  one  year  and  ten  months  old, 
and  that  the  husband  pay  to  the  wife,  "for 
the  support  of  herself  and  said  minor  child, 
the  sum  of  $100  forthwith  and  the  further 
sum  of  $26  on  the  1st  day  of  May  next." 
This  order  was  made  "without  prejudice  to 
the  right  of  either  party  to  have  a  further 
order  or  decree  relative  to  the  custody  of 
said  minor  children  and  their  support  at 
any  time  after  said  May  1st"  On  June  24, 
1901,  a  further  order  was  made,  dealing 
with  the  custody  of  the  minor  children  not 
disposed  of  in  the  order  of  the  4th  day  of 
April.  In  that  order  it  is  found  "that  said 
petitioner  Is  actually  living  apart  from  her 
said  husband,"  and  It  Is  ordered  that  the 
petitioner  have  the  custody  of  Harold,  and 
also  of  a  daughter,  Ruth,  then  seven  years 
old,  and  that  the  husband  pay  to  the  peti- 
tioner, "for  the  support  of  said  minor  chil- 
dren,  the  sum  of  $26  forthwith  and  the 
fnriher  sum  of  $16  on  the  1st  day  of  each 
and  every  month  hereafter  until  further 
order  of  s&ld  court"  From  the  second  order 
an  appeal  waa  token  to  the  superior  court, 


and  the  order  was  affirmed.  No  aH>eaI  W84 
taken  from  the  first  order.  The  report 
states  that  "it  was  agreed  by  the  parties 
that  on  April  24,  1000,  libelant  filed  in  the 
probate  court  for  the  county  of  'Worcester, 
against  the  libelee,  a  petition  for  seimrate 
support  and  the  care,  custody,  and  mainte- 
nance of  their  children,  •  .•  •  charging 
the  libelee  with  adultery,  and  filing  specifica- 
tions thereof  substantially  the  same  as  those 
filed  in  the  libel  for  divorce,  and  that  in  tiie 
probate  court  the  libelant  Introduced,  among 
other  competent  testimony,  evidence  in  sup- 
port of  all  said  bharges,  and  the  libelee  in- 
troduced evidence  in  denial  thereof  and  sub- 
stantive evidence  of  a  condonation,  which 
was  contradicted." 

There  is  no  question  as  to  the  law,  but 
there  Is  a  difficulty  arising  from  contradic- 
tory statements  in  the  report  as  to  what  was 
before  the  probate  court  It  is  plain  that 
the  order  of  the  pitobate  court  made  on 
April  4,  1901,  Was  a  final  adjudication  of  all 
matters  stated  in  the  petition,  with  the 
exception  of  the  custody -of  the  minor  chil- 
dren after  May  1,  1001.  That  was  in  terms 
reserved  for  further  consideration.  The  sub- 
sequent order  as  to  the  custody  of  the  chil- 
dren was  manifestly  made  under  what  Is 
now  Rev.  Laws  c.  153,  {  S7,  giving  the  pro- 
bate court  jurisdiction  over  the  care,  custody, 
education,  and  maintffliance  of  the  children 
In  case  "the  parents  of  minor  children  live 
separately."  It  is. also  plain  that  an  order 
of  the  probate  court  on  a  petition  for  s^a^ 
rate  maintenance,  while  unrevoked,  is  a  bar 
to  the  same  extent  as  a  judgment  in  an  ac- 
tion at  law.  Miller  v.  Miller.  150  Mass.  Ill, 
22  N.  E.  766;  Watts  v.  Watts,  160  Mass. 
464)  466,  36  N.  B.  470,  23  li.  R.  A.  187,  30  Am. 
St  Rep.  609.  That  Is  to  say,  the  order  on 
tiie  petition  for  separate  support  was  bind* 
ing  and  conclusive  here,  in  the  libel  for  dl' 
vorce,  on  all  matters  shown  to  have  been  put 
in  issue  or  to  have  been  necessarily  involved 
and  actually  tried  and  determined,  but  not 
in  regard  to  matters  not  then  in  controversy 
and  not  heard  and  determined,  although  it 
Is  conclusive  so  far  as  the  final  disposition 
of  the  prior  cause  of  action  is  concerned. 
It  was  so  laid  down  In  Watts  v.  Watts,  160 
Mass.  464,  86  N.  B.  470,  88  L.  R.  A.  187,  39 
Am.  St  Rep.  609,  and  It  was  in  accordance 
therewith  held  In  that  case  that  a  husband 
could  maintain  a  libel  toe  the  adaltery  of 
his  wife  after  a  decree  of  the  probate  court 
adjudging  that  she  was  justifiably  living 
apart  from  her  husband.  If  in  the  case  at 
bar  the  wife  In  fact  undertook  to  substan- 
tiate the  allegation  that  she  was  justifiably 
living  apart  from  her  husband  by  proving 
his  adultery,  she  is  now  barred,  and  the  rul- 
ing was  right  She  la  now  barred,  tor  the 
adjudication  of  the  probate  court  was  that 
at  the  time  of  filing  the  petition  on  April 
24,  1000,  and  from  that  time  to  the  date  of 
the  order,  April  4,  1001,  the  wife  had  been 
living  apart  from  her  said  tansbi 
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justifiable  cause,  '1>nt  that  said  cause  does 
not  JustUy  a  permanent  separation  of  said 
parties."  If  the.  wife  under  her  petition 
undertook  to  prove  adultery,  that  is  a  find- 
ing that  adultery  was  not  made  out,  but 
that  some  other  cause  was  made  out  Justify- 
ing her  tn  living  apart  for  a  time,  which 
time  apparently  ended  on  May  1st 

The  statement  of  the  report  that  the  peti- 
tion for  separate  support  was  a  petition 
"charging  the  libelee  with  adultery"  is  con- 
tradicted by  the  petition  itself,  wMch  is  set 
out  in  full  in  the  report  That  Is  a  peti- 
tion not  charging  bim  with  adultery,  but 
with  "grossly  lewd,  wanton,  libidinous,  and 
lascivious  conduct  actions,  and  behavior  to- 
ward one  Helen  Hannington,  a  domestic  in 
his  employ,  with  whom  he  was  improperly 
familiar  to  such  an  extent  as  to  become 
wholly  unbearable  by  your  petitioner,  and 
to  seriously  affect  and  undermine  her 
health."  It  Is  stated  in  the  report  that  in 
the  probate  court  the  wife  filed  specifications 
thereof  (1.  e.,  adultery)  substantially  the 
same  as  those  filed  in  the  libel  for  divorce, 
and  that  "in  the  probate  court  the  libelant 
introduced,  among  other  competent  testi- 
mony, evidence  in  support  of  all  said  charges, 
and  the  libelee  Introduced  evidence  in  denial 
thereof  and  substantive  evidence  of  a  con- 
donation, which  was  contradicted."  Wo 
assume  in  favor  of  the  libelee  that  there 
were  8i>eclfications  filed  tn  the  probate  court 
In  addition  to  those  set  forth  In  the  body  of 
the  petition  for  separate  support  What 
were  they?  The  report  states  that  they  were 
"substantially  the  same  as  those  filed  in  the 
libel  for  divorce."  In  the  libel  for  divorce 
now  before  us  there  were  originally  eight 
specifications  filed.  After  the  libelee  filed 
his  answer,  two  further  specifications  were 
filed.  Seven  of  the  original  eight  charge 
lewd  conduct  with  the  Helen  Hannington 
with  whom  the  adultery  now  In  question  Is 
charged  to  have  been  committed,  and  the 
eighth  is  a  specification  of  cruel  and  abusive 
treatment  consisting  in  the  perpetration  of 
a  great  number  of  acts  of  lewd  conduct  with 
the  Hannington  woman  in  the  presence  of 
his  wife,  "against  her  will,"  and  "against 
her  special  request  not  to  do  so."  It  is  true 
that,  if  all  the  facts  of  lewd  conduct  specified 
were  true;  the  inference  that  adultery  had 
been  committed  would  have  been  well-nigh 
Irresistible.  But  the  specifications  do  not  of 
themselves,  nor  by  reference  to  the  allega- 
tions of  the  petition  of  which  they  are  the 
specifications,  charge  adultery.  If  these 
were  the  charges  on  which  evidence  was  in- 
troduced in  the  probate  court  the  fact  of 
adultery  was  not  there  put  in  issue.  In 
addition  to  the  original  eight  specifications 
filed  in  the  libel  for  divorce  now  before  us, 
there  were  two  added  by  amendment  after 
the  libelee's  answer  was  filed.  These  two 
charge  adultery.  But  the  report  states  that 
in  rhe  libel  now  before  us  the  "libelant  char- 
ged adultery  and  cruel  and  abusive  treat- 


ment iuid  filed  specifications  which  were 
identical  as  to  both  offenses  charged."  The 
specifications  which  are  "identical  aa  to  both 
offenses  charged"  are  the  first  eight  only. 

In  view  of  this  statement,  and  of  the  other 
contradictory  statements  of  the  report  above 
mentioned,  we  are  of  opinion  that,  as  matter 
of  construction  of  this  report  the  "charges" 
in  support  of  which  the  libelant  introduced 
evidence  in  the  probate  court  did  not  Include 
the  charge  of  adultery.  No  charge  of  adul- 
tery was  made  in  the  petition  for  separate 
support  No  charge  of  adultery  was  made 
in  the  specifications,  assuming  that  there 
were  specifications  there  in  addition  to  those 
set  forth  in  the  body  of  the  petition,  if  the 
specifications  there  were  the  same  as  the 
eight  originally  filed  here.  As  we  have  said, 
we  are  of  opinion  that,  as  a  matter  of  con- 
struction of  the  report  now  before  us,  the 
specifications  there  are  to  be  taken  to  be  the 
same  as  the  eight  originally  filed  here.  If 
this  is  not  so,  and  the  ninth  and  tenth  speci- 
fications filed  here  were  in  fact  filed  there, 
that  fact  may  be  shown  at  tbe'triaL 

Case  to  stand  for  trial 
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GORHAM  v.  MILFOED,  A.  ft  W.  ST.  BY. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  19,  1905.) 

1.  Stbeet  Railboads— Injtjeies  to    Pebsoh 

ON  TBACK  —  CONTKIBDTOBT  NKOtiaEKC*— 

Evidence. 
Evidence  in  an  action  against  a  street 
railroad  compcuiy  for  the  death  of  a  person 
who  was  struck  by  a  street  car  ezamineo,  and 
held  not  to  prove  decedent's  freedom  from  con- 
tributory negligence,  notwithstanding  the  motor- 
man's  negligence  just  before  the  accident 

2.  SaKB— BUBDEN   OF  PEOOF. 

In  an  action  against  a  street  railroad 
company  for  the  death  of  a  person  who  was 
struck  by  a  car,  plaintiff  has  the  burden  of 
proving  that  decedent  was  in  the  exercise  of 
ordinary  care,  tiiongh  the  motorman  was  negli- 
gent jost  before  the  accident 

[Ed.  Note. — For  cases  in  point,  see  vol.  44. 
Cent  Dig.  Street  Railroads,  f  228.] 

Exceptions  from  Superior  Court,  Wo^ 
cester  County;  BJdward  P.  Pierce,  Judge. 

Action  by  Bridget  Qorham,  administra- 
trix, against  the  Milford,  Attleboro  ft  Woon- 
socket  Street  Railway  Company.  There 
was  a  verdict  for  defendant,  and  plaintiff 
brings  exceptions.    Overruled. 

J.  B.  Ratigan  and  J.  B.  Swift  for  plalntlB. 
W.  Williams,  J.  C.  F.  Wheelock,  and  Q.  R 
Williams,  for  defendant 

KNOWLTON,  O.  J.  The  pUintirs  in- 
testate, while  walking  along  a  road  In  the 
evening,  was  run  over  and  Idlled  by  «ne  of 
the  defendant's  electric  cars.  We  will  as- 
sume, in  favor  of  the  plaintiff,  that  there 
was  evidence  from  which  the  jtlry  might 
have  found  that  the  motorman  was  negll- 
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gent  just  before  the  accident  In  being  en- 
gaged In  conversation  with  a  passenger 
who  sat  near  him  on  the  l^nt  seat  The 
question  before  ns  is  whether  there  was 
any  evidence  that  the  plalntllTs  intestate 
was  in  the  exercise  of  due  care.  He  was 
familiar  with  the  road  on  which  the  car 
was  running,  and  he  l^new  of  the  existence 
of  the  tracli  and  the  use  of  It  hf  electric 
cars.  There  was  no  sidewalk,  and  no  regu- 
lar path  on  the  road.  The  traclc  was  on 
the  right-hand  side  of  the  road  as  the 
plaintlfT's  intestate  was  facing,  and  the 
wrought  portion,  where  pedestrians  and 
ordinary  vehicles  were  accustomed  to  pass, 
was  on  the  left.  The  evening  was  dark, 
and  the  car  carried  a  headlight  and  other 
lights,  which  were  said  by  some  of  the 
witnesses  to  be  dim.  When  last  seen,  a 
short  time  before  the  accident,  the  plain- 
tiffs  intestate  was  walking  on  the  left  of 
the  track,  abont  2  feet  from  It.  Although, 
according  to  the  testimony,  he  had  three 
drinks  of  beer  that  evening,  witnesses  who 
saw  him  testified  that  he  was  perfectly 
sober.  The  last  witness  who  saw  him  be- 
fore he  was  struck  was  called  by  the  plain- 
tiff, and  testified  that  he  met  him  in  the 
road  and  had  a  short  conversation  with 
him,  and  then  passed  on,  leaving  him  walk- 
ing in  the  opposite  direction,  about  2  feet 
from  the  track.  He  also  testified  that  tb4 
coming  car  was  "plain  to  be  heard"  at  that 
time,  and  that  he  afterwards  walked  on 
about  150  feet  from  the  place  where  he  met 
the  deceased,  and  there  met  the  car  going 
at  the  rate  of  12  or  15  miles  an  hour  In  the 
same  direction  as  the  deceased. 

In  regard  to  the  conduct  of  the  plaintiff's 
intestate  after  he  parted  from  this  witness, 
we  have  no  evidence.  There  is  nothing  to 
show  that  he  was  in  the  exercise  of  due 
care.  If  he  was  reasonably  attentive  to 
what  was  going  on,  and  thoughtful  of  the 
dangers  of  the  situation,  it  would  seem  that 
he  easily  could  have  kept  out  of  the  way 
of  the  car.  We  should  expect  him  to  hear 
and  see  the  approaching  car.  There  was 
plenty  of  room  'for  him  to  stand  or  walk 
In  safety.  If  he  was  walking  in  the  same 
line  where  the  witness  last  saw  him,  a 
step  to  the  left  would  have  put  him  out  of 
danger.  The  burden  was  upon  the  plain- 
tiff to  prove  that  her  intestate  was  in  the 
exercise  of  due  care,  and  the  Judge  rightly 
ruled  that  this  burden  was  not  sustained. 
Cox  V.  South  Shore,  etc..  Railway  Company, 
182  Mass.  497,  65  N.  E.  823 ;  Dooley  v.  Green- 
field, etc.,  Street  Railway  Company,  184 
Mass.  204,  68  K.  E.  203;  Mathes  v.  Lowell, 
etc..  Street  Company,  177  Mass.  416-420> 
59  N.  E.  77;  Gleason  v.  Worcester  Consoli- 
dated Street  Railway  Company,  184  Mass. 
290,  68  N.  E.  225;  Itzkowitz  v.  Boston  Ele- 
vated Railway  Company,  186  Mass.  148, 
71  N.  E.  298. 

BxceptionB  overruled. 


(US  Mass.  270) 

DOLPHIN  V.  WORCESTER  CONSOL.  ST. 
RY.  CO. 

(Supreme  Judicial  Court  of  Masfiachnsetts. 
Worcester.    Oct  19,  1905.) 

1.  Carbiers— Street  Railroads— Injuries  to 
Pasbeno  BRS— Rules— Neolioenoe  . 

Where  plaintiff's  intestate,  while  sitting 
in  an  open  electric  car,  was  thrown  therefrom 
as  it  was  being  driven  around  a  curve  at  a 
high  rate  of  speed,  and  while  a  wooden  rail 
intended  for  the  protection  of  passengers,  run- 
ning along  outsit  of  the  stanchions,  was  up, 
and  the  company  had  provided  by  rule  for  a 
speed  not  exceeding  three  miles  an  hour  on 
curves,  the  company  was  not  guilty  of  negli- 
gence in  failing  to  adopt  a  rule  requiring  the 
rail  on  the  outer  side  of  curves  to  ke  down 
when  its  cars  are  rounding  such  curves;  the 
rails  bein^  Intended  only  to  prevent  passengers 
from  leaving  the  car  on  the  inner  side,  where 
there  are  double  tracks. 

[Ed.  Note. — For  cases  In  point,  see  vol.  8, 
Cent.  Dig.  Carriers,  §i  1202-1204.] 

2.  Saue— Request  to  Chabok— Cross  Neou- 

GENCE. 

In  an  action  for  injuries  to  a  passenger,  a 
request  to  charge  that  the  duty  of  exercising 
the  highest  degree  of  care  is  incumbent  on  the 
defendant,  and  any  failure  on  the  part  of  its 
servants  to  exercise  that  degree  of  care  is 
"gross  negligence,"  was  properly  refused,  as  a 
failure  to  exercise  the  highest  degree  of  care 
constitutes  slight  negligence  only. 

[Ed.  Note. — For  cases  in  iioint  see  voL  9, 
Cent  Dig.  Carriers,  ig  1087,  1327.] 

3.  Neolioekoe — Gross  Neolioenoe. 

A  request  to  charge  that  the  term  "gross," 
In  the  term  "gross  negligence,"  when  used  with 
reference  to  the  degree  of  care  required  and 
not  fulfilled,  is  merely  an  expletive,  when  the 
degree  of  care  required  is  the  very  highest,  was 
properly  refused,  since  under  such  circum- 
stances the  term  implies  a  gross  failure  to  ex- 
ercise that  degree  of  care. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  §  1087 ;  vol.  37,  Cent  Dig. 
Negligence,  S§  15,  374.] 

4.  Cabriebb— Deqbeeb  of  Neoliqekce. 

There  are  degrees  of  negligence  in  an 
action  against  a  carrier  for  the  death  of  a  pas- 
senger, under  Rev.  Laws,  c.  Ill,  §  267,  provid- 
ing that  if  a  corporation  operating  a  railroad, 
by  reason  of  its  negligence  or  by  reason  of  t&e 
unfitness  or  gross  negligence  of  its  agents  or 
servants  while  engaged  in  its  business,  causes 
the  death  of  a  passenger,  etc.,  it  shall  be  pun- 
ished by  a  fine  not  less  than  $500  nor  more 
than  $5,000,  which  shall  be  paid  to  the  executor 
or  administrator,  etc. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  U  1085,  1087,  1327.] 

Exceptions  from  Superior  Court,  Worcester 
County ;  Frauds  A.  Gaskill,  Judge. 

Action  by  John  Dolphin,  as  administrator, 
etc.,  against  the  Worcester  Consolidated 
Street  Railway  Company.  A  verdict  was 
rendered  In  favor  of  defendant,  and  plalntlfC 
brings  exceptions.    Overruled. 

Edwd.  J.  Melanefy,  John  H.  Mathews,  and 
Thos.  A.  McAvoy,  for  plaintiff.  T.  H.  Dewey, 
Chas  C.  Milton,  and  Chandler  Bullock,  for 
defendant. 

LORING,  J.  This  is  an  action  of  tort, 
under  Rev.  Laws,  c.  Ill,  i  267,  for  the  death 
of  a  passenger  on  a  street  railway.  j 
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Tbe  plalnttfTs  case  was  that,  while  sitting 
in  an  open  electric  car,  hlB  intestate  was 
tbrown  ont  by  the  car  being  driven  round  a 
curve  at  a  high  rate  of  speed,  while  a  wooden 
rail  was  up  which  runs  along  the  outside  of 
tbe  stanchions  supporting  the  roof  of  the  car, 
and  which  Is  lowered  to  prevent  passengers 
getting  off  or  raised  to  allow  them  to  do  so. 
It  appeared  that  the  curve  was  a  very  sharp 
one,  having  a  radius  of  53.5  feet  and  was  in 
the  busiest  part  of  the  town  of  Clinton ;  also, 
that  the  track  was  a  single  track.  It  also 
appeared  that  the  conductor  did  not  warn  the 
intestate  not  to  get  off.  The  plaintiff  put  in 
evidence  the  following  rales  of  the  defendant 
railway; 

"Rule  99.  The  speed  of  cars  on  sharp 
curves,  frogs,  switches,  and  cros9K>ver8  must 
not  exceed  three  miles  per  hour." 

"Rule  44.  Conductor's  signal  to  stop  car, 
except  In  cases  of  emergency,  must  be  given 
by  him  In  ample  seafion  to  allow  motor  man 
to  make  such  stop  at  the  nearest  stopping 
place." 

"Rule  41.    Three  bells— to  stop  Instantly." 

"Rule  4S.  *  *  *  Bxerdse  especial  care 
for  women,  children.  Infirm  or  aged  persons." 

"Rule  34.  Conductors.  Notify  passengers 
desiring  to  leave  car  not  to  do  so  until  the  car 
has  come  to  a  full  stop,  and  then  from  tbe 
right-hand  side  only.  Extreme  care  in  this 
respect  Is  necessary  on  open  cars,  as  there  Is 
great  danger  in  leaving  tbe  car  from  tbe  left- 
band  side." 

One  of  the  plalntUTs  witnesses  testified 
that  the  car  at  the  time  of  the  accident  was 
going  around  tbe  curve  at  the  rate  of  five  or 
six  miles  an  hour. 

The  defendant's  case  was  that,  after  giving 
a  signal  to  stop  the  car  at  a  stopping  post  be- 
yond tbe  curve,  and  while  the  car  was  going  3 
to  3^  miles  an  boiu*,  the  plaintiff's  intestate 
got  down  on  tbe  running  board  and  stepped 
off  the  car,  with  her  back  to  tbe  front  of  it 

The  plaintiff  asked  for  the  following  rul- 
ings: "(1)  If  tbe  Jury  find  from  all  the  evi- 
dence tb&t  the  plaintiff's  Intestate  left  or  was 
tbrown  from  the  car  in  consequence  of  the 
negligence  of  the  defendant  corporation,  and 
came  to  her  death  by  reason  of  that  negli- 
gence, and  also  find  that  she  was  at  fanlt 
and  that  the  want  of  care  on  her  part  con- 
tributed to  her  Injury,  nevertheless  the  plain- 
tiff may  recover.  (2)  If  tbe  Jury  find  that 
the  defendant  corporation  should  have  pro- 
vided barriers  to  prevent  passengers  from 
alighting  from  the  left  side  of  tbe  car  at 
this  particular  place,  and  did  not  do  so, 
or  if,  having  provided  racfa  barriers,  that  the 
defendant  coriK>ration  failed  to  instruct  its 
servants  to  m  place  tbem  as  to  guard  against 


and  prevent  any  possible  danger,  so  far  as 
practicable,  then  the  corporation  was  negli- 
gent and  the  plaintiff  may  recover.  If  tbe 
Jury  consider  her  death  attributable  to  such 
neglect  •  •  •  (6)  When  the  duty  of  ex- 
ercising the  highest  decree  of  care  is  in- 
cumbent upon  tbe  defendant,  any  failure  up- 
on the  part  of  Its  servants  to  exercise  that 
degree  of  care  is  gross  negligence.  (7)  Tbe 
term  'gross,'  In  the  allegation  'gross  negli- 
gence,' when  used  with  ref«ence  to  the 
degree  of  care  required  and  not  fulfilled,  is 
merely  an  expletive,  when  the  degree  of  care 
required  Is  the  very  highest  (8)  There  are 
no  degrees  of  negligence." 

Tbe  plaintiff  excepted  to  tbe  refusal  of  tbe 
court  to  give  the  rulings  requested,  and  to 
such  parts  of  tbe  charge  as  were  In  conflict 
with  them.  The  defendant  bad  a  vo^ct, 
and  the  case  is  here  on  these  exceptions. 

1.  The  court  was  right  in  refusing  to  giw 
tbe  first  and  second  rulings  asked  for.  There 
was  no  evidence  of  negligence  on  the  part  of 
tbe  corporation.  The  plaintiff's  argument 
here  Is  that  the  injury  would  not  have  hap- 
pened, as  be  claimed  it  happened,  if  tbe 
railing  bad  been  down.  That  may  be  eaor 
ceded.  But  that  is  not  tbe  question.  Tbe 
question  is  whether  It  was  negligence  on  tbe 
part  of  the  corporation  to  have  failed  to  adopt 
a  rule  requiring  the  rail  on  that  side  of  the 
car,  which  is  on  the  outer  side  of  tbe  curves 
to  be  put  down,  when  one  of  its  cars  is  going 
around  curves  like  the  curve  here  In  question. 
Tbe  corporation  bad  provided  by  rule  for  a 
speed  not  exceeding  three  miles  an  hour  on 
sharp  curves.  It  la  manifest  that  tbe  rails 
In  question  were  Intended  to  prevent  passen- 
gers from  leaving  a  car  on  tbe  inner  side, 
where  there  are  double  tracks.  In  our  opin- 
ion there  is  no  such  probability  of  a  passen- 
ger's being  tbrown  bodily  out  of  bis  seat 
while  the  car  is  going  round  a  curve  as  to 
require  the  corporation,  in  the  exercise  of  the 
highest  degree  of  care,  to  adopt  a  rule  which 
should  insure  his  being  held  in  bis  seat  by 
physical  force.  McElmble  v.  Boston  &  Maine 
Railroad,  1S9  Mass.  542,  2  N.  E.  97,  and  Id., 
141  Mass.  463,  5  N.  E.  804,  cited  by  tbe  plain- 
tiff, does  not  help  him. 

2.  The  Judge  was  right  In  refusing  to  give 
the  sixth  ruling  asked  for.  A  failure  to  ex- 
ercise the  highest  degree  of  care  is  slight 
negligence. 

3.  The  seventh  ruling  requested  was  wrong. 
The  term  "gross  negligence,"  In  a  case  where 
the  degree  of  care  due  is  tbe  highest  degree 
at  care,  means  that  there  has  been  a  gross 
failure  to  exercise  that  degree  of  care. 

4.  There  are  degrees  of  care  In  cases  under 
Rev.  Laws,  c.  Ill,  (  267,  by  force  of  that  act 

Exertions  overruled. 
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MATTHEWS  t.  OABLTON. 

(SapKme  Judicial  Conrt  of  MassadiusettB. 

Worcester.    Oct   19,  1905.) 

1.   IiAHDIiOBD  AND  TSNANT— C^tBATION  OK  RS- 
UlTION. 

Wbere  defendant  orally  agreed  to  hire  a 
tenement  of  plalntilf,  beglning  on  the  1st  day 
of  July  following,  his  act  in  moving  a  pctft  ot 
his  goods  into  the  tenement  In  Jane  with  the 
consent  of  the  tenant  then  in  -possession,  and 
subsequently  lemoving  them  before  the  1st  of 
July,  did  not  constitute  him  a  tenant  of  plain- 
tiff, nor  affect  his  rights  or  liabilities  under  the 
oral  agreement 

Z  Statotb  or  Fkathms— Sals  or  iNrxBUT  vx 
Lard. 

An  oral  agreement  to  hire  a  tenement  by 
the  month  beginning  at  a  future  date  is  within 
Rev.  liaws,  c.  127,  {  3,  declaring  that  no  estate 
or  interest  in  land  shall  be  assigned,  granted,  or 
surrendered  unless  by  writing  or  operation  of 
law,  and  ia  also  within  Rev.  Iawb,  c.  74,  {  1,  d. 
4,  requiring  contracts  for  the  sale  of  lands, 
tenements,  or  hereditameinta»  or  of  any  Interest 
in  or  concerning  them  to  be  In  writing,  etc. ; 
and  no  action  can  be  maintained  for  the  en- 
forcement thereof. 

8.  IiARDLOBD     AND     TBRAItT  —  AOIIOH     lOB 
RsifT. 

An  action  for  rent  cannot  be  maintained 
where  the  relation  of  landlord  and  tenant  never 
existed  between  the  parties  and  defendant  never 
entered  into  occupanon,  actual  or  constructive. 
Of  the  premises. 

Appeal  from  Superior  Ck>iirt  Worcester 
County. 

Action  of  contract  by  Robert  P.  Matthewa 
against  Herbert  B.  Carlton.  Judgment  was 
rendered  for  defendant  upon  agreed  facts, 
and  plaintiff  appealed.    Affirmed. 

John  H.  Mathews,  for  appellant  Rufus 
B.  Dodge  and  Wm.  J.  Taft  for  appellee. 

KNOWI/TON,  0.  J.  This  case  comes  be- 
fore us  on  an  agreed  statement  of  facts,  by 
which  It  appears  that.  In  the  early  part  of 
June,  1904,  the  defendant  "orally  agreed  to 
hire  a  tenement  of  the  plaintiff  •  •  •  at 
92S  per  month,  beginning  on  the  Ist  day  of 
July,  1904."  The  tenement  was  then  oc- 
cupied by  a  tenant  who  was  to  hold  It  until 
July  1,  1904,  and  who  paid  the  plaintiff  bis 
rent  up  to  that  date.  With  the  consent  of 
this  tenant,  who  was  then  occupying  the  ten- 
ement the  defendant  moved  a  part  of  his 
goods  into  the  tenement  The  tenant  after- 
wards moved  out  and  the  defendant  moved 
other  goods  In,  but  subsequently,  before  the 
iBt  day  of  July,  moved  all  the  goods  out  and  no- 
tified the  plaintiff  that  be  should  not  take  the 
tenement  The  question  is  whether  the  de- 
fendant Is  liable  to  the  plaintiff  for  rent  for 
the  month  of  July.  His  moving  a  part  of  his 
goods  into  the  house  in  June,  with  the  con- 
aent  of  the  tenant  then  in  possession,  and 
bis  subsequent  removal  of  them  befwe  the 
expiration  of  the  term  of  the  tenant,  does  not 
affect  his  rights.  He  was  not  in  possession 
nnder  his  contract  with  the  plaintiff,  and  he 
never  became  a  tenant  of  the  plaintiff.  He 
never  entered  under  his  agreement,  but  on 
tba  contrary,  before  the  time  when  his  term 
MASS  J>E0.73-77  N.E.— 20 


was  to  begin  be  gave  the  plalntlfl  notice  that 
he  should  not  enter. 

By  Rev.  liaws,  c.  127,  (  8,  It  Is  provided 
that  an  estate  or  Interest  in  land,  created 
without  an  Instrument  In  writing  signed  by 
the  grantor  or  bis  attorney,  shall  have  the 
force  and  effect  of  an  estate  at  will  only,  and 
that  "no  estate  or  Interest  In  land  shall  be 
assigned,  granted,  or  surrendered,  unless  by 
such  writing  or  by  operation  of  law."  The 
oral  agreement,  therefore,  gave  the  defendant 
no  estate  or  Interest  In  the  land,  and  under 
this  secti<H>,  as  well  as  under  Rev.  Laws,  c. 
74,  S  1.  cl.  4,  no  action  could  be  maintained  for 
the  enforcement  ot  it 

The  plaintUTs  declaration  contains  two 
counts — one  for  so-called  rent  or  for  use  and 
occupation,  and  the  other  for  damages  for 
a  breach  of  the  oral  agreement  The  first 
count  cannot  be  maintained,  because  the  re- 
lation of  landlord  and  tenant  never  existed 
between  the  parties.  The  defendant  declined 
to  become  the  plaintiff's  tenant  before  the 
time  fixed  for  the  beginning  of  the  term. 
There  can  be  no  liability  of  this  kind  without 
an  occupation  by  a  tenant,  actual  or  construc- 
tive, as  well  as  a  contract  express  or  im- 
plied. Rogers  v.  Coy,  164  Mass.  391,  41  N. 
E.  652;  Bacon  y.  Parker,  137  Mass.  309-312; 
Central  Mills  v.  Hart,  124  Mass.  123;  Leonard 
V.  Kingman,  136  Mass.  123 ;  Merrill,  Adm.  ▼. 
Bullock,  105  Mass.  486;  Eastman  v.  Anderson, 
119  Mass.  526-631 ;  Larkln  v.  Avery,  23  Conn. 
804.  The  second  count  is  upon  an  agreement 
which  is  within  the  statute  of  frauds.  Rev. 
Laws,  c.  74,  S  1,  cl.  4;  White  v.  Wleland,  109 
Mass.  291;  Parker  v.  Tainter,  123  Mass.  186. 

Judgment  for  the  defendant 


(IS»  Mass.  260) 

TRACT  T.  GINZBBRG. 

(Supreme  Judicial  Conrt  of  Massachusetts. 
Suffolk.    Oct  19,  1905.) 

X.  INTOXICATIRO      LiQXIOSB  —  LlCKKSK  —  As- 
8IONABII.IIT. 

A  license  to  sell  intoxicating  liquor,  the 
Issuance  of  which  is  authorized  by  Rev.  Laws, 
c.  loo,  Is  a  mere  personal  privilege,  and  is 
not  assignable  or  transferable  by  the  bolder. 

[Ed.  Note. — For  cases  in  point  see  vol.  29, 
Cent  Dig.  Intoxicating  Liquors,  ig  108-112.] 

2.  Sauk— FuTUBX  Licensss— Pbefebence. 

Rev.  Laws,  a  100,  g  20,  amended  by  8t 
1902,  p.  122,  c.  171,  authorizing  the  refunding 
of  a  part  of  the  money  paid  for  the  liquor  license 
if  the  licensee  dies  before  the  expiration  of  the 
term  and  giving  the  license  board  authority  to 
issue  another  license  of  the  same  kind  for  the 
remainder  of  the  period,  when  the  license  is 
surrendered  and  canceled  before  the  expiration 
of  the  term,  does  not  give  to  the  holder  of  a 
license  any  right  with  reference  to  the  granting 
of  future  licenses  after  the  expiration  of  the 
term. 

3.  Bankbuftct  —  LiqxTOB  Licknses— Tbans- 
FER— Proceeds. 

Where,  under  the  custom  of  the  Boston 
police  commissioners  to  recognize  the  right  of 
a  liquor  licensee  to  nominate  as  an  applicant 
for  a  new  license  a  suocessor  to  his  business, 
a  bankrupt's  liquor  license  was  transferred  to 
his  successor  by  the  bankrupt's,  tnutMi^ha^ 
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amount  paid  for  tbe  transfer  and  to  obtain  the 
Domination  of  the  bankrupt  and  his  trustee  for 
a  new  license,  was  not  property  received  by  the 
trustee  to  the  use  of  one  whose  principal  bad 
advanced  money  to  pay  for  the  license,  but 
was  properly  held  by  the  trustee  for  distri- 
bution among  the  bankrupt's  creditors. 

Appeal  from  Snpreme  Judicial  Court,  Suf- 
folk County. 

Bill  by  Robert  J.  Tracy  against  Albert 
A.  Glnzberg  to  recow  the  price  received  by 
defendant  for  tbe  sale  of  a  liquor  license  aa 
money  received  to  plaintUTs  use.  From  a 
decree  dismissing  the  bill,  plaintifl  appeals. 
Affirmed. 

Thos.  J.  Barry  and  H.  J,  Jaquith,  for 
appellant    A.  W.  Putnam,  for  appellee. 

KNOWI/TON,  a  J.  The  money  which  the 
plaintiff  seeks  to  recover  was  received  by  tbe 
defendant  aa  a  trustee  in  bankruptcy  on  ac- 
count of  a  privilege  which  the  board  of  police 
commissioners  of  Boston  allowed  to  the  bank- 
rupts as  the  holders  of  two  liquor  licenses 
which  were  in  force  at  the  commencement  of 
the  proceedings  In  bankruptcy.  The  plaintiff 
contends  that  be  Is  entitled  to  the  money  as 
the  assignee  of  the  Interest  of  the  bankrupts 
In  tbe  licenses  and  as  a  joint  licensee  vrlth 
them;  bis  name  being  Joined  with  theirs  In 
the  licenses,  not  because  he  was  a  partner 
In  the  business  which  they  were  conducting, 
but  to  furnish  security  for  money  that  his  prin- 
cipal had  advanced  to  pay  for  the  licenses. 
A  license  to  sell  intoxicating  liquor,  under 
Rev.  Laws,  c.  100,  is  a  personal  privilege, 
which  may  be  valuable  as  property,  in  a  cer- 
tain sense,  for  the  personal  use  of  the  holder, 
but  which  is  not  assignable  or  transferable  by 
him  in  any  way.  Rev.  Laws,  c.  100,  {  20, 
provided  for  refunding  a  part  of  the  money 
paid  for  a  license.  If  the  licensee  died  before 
the  expiration  of  the  year  for  which  the  li- 
cense was  granted,  and  this  section  was 
amended  by  St  1902,  p.  122,  c.  171,  giving 
authority  to  the  licensing  board  to  issue  an- 
other license  of  the  same  kind  for  the  re- 
mainder of  the  year,  when  the  license  is 
surrendered  and  canceled  before  the  expira- 
tion of  Its  term.  It  was  also  farther  amend- 
ed by  St  1905,  p.  134,  c.  206.  In  such  a  case 
the  board  may,  in  its  discretion,  give  a  certif- 
icate to  the  party  who  holds  the  first  license, 
entitling  him  to  have  a  part  of  the  fee  propor- 
tionate to  the  unexpired  term  of  the  license 
returned,  by  the  treasurer  of  the  city  or  town, 
from  the  fees  thereafter  received  by  him  for 
licenses  to  sell  intoxicating  liquors.  But  the 
statute  giv«8  the  bolder  of  a  license  no  right 
in  reference  to  the  granting  of  a  future  li- 
cense after  the  expiration  of  the  term  for 
which  he  is  licensed. 

It  appears  from  the  evidence  and  the  find- 
ings of  the  judge  in  this  case  that  the  police 
commissioners  of  Boston  have  been  accus- 
tomed to  recognize  to  some  extent  the  position 
of  a  bolder  of  a  license  who  wishes  to  go 
out  of  business,  and  to  transfer  the  property 
used  in  the  business,  aa  entitling  him  to  nom- 


inate as  an  applicant  for  a  new  license  of 
the  same  kind,  in  the  same  place,  a  successor 
to  his  bnsiness,  whose  application  will  be 
considered  and  parsed  upon  by  the  board.  In 
like  manner  the  board  has  been  accustomed 
to  consider  an  application  for  a  license,  made 
on  a  nomination  by  a  bankrupt  or  by  his  trus- 
tee, if  It  is  understood  that  everything  re- 
ceived as  a  consideration  for  the  nomlnatloa 
will  be  distributed  pro  rata  among  tbe  credit- 
ors. But  the  board  has  never  been  accustom- 
ed to  recognise  In  any  way  assignments  of 
licenses  as  security,  or  otherwise  than  in  con- 
nection wltli  a  nomination  of  a  successor  by 
one  going  out  of  business.  Because  of  this 
practice  of  the  police  commissioners,  audi  a 
nomination  in  the  city  of  Boston,  under  favor- 
able conditions,  has  come  to  be  recognized 
there  as  having  a  substantial  pecuniary 
value.  Because  money  can  be  obtained  for 
it  although  it  gives  one  no  legal  rights,  and  is 
simply  a  recommendation  to  tbe  favorable 
consideration  of  the  board,  the  court  of  bank- 
ruptcy will  compel  a  bankrupt  to  sign  a  re- 
lease of  his  license,  so  tliat  the  trustee  may 
obtain  what  he  can,  for  the  possible  saccea- 
slon,  for  the  benefit  of  the  creditors.  In  re 
Fisher  (D.  Q)  96  Fed.  89;  Fisher  v.  Cushman, 
108  Fed.  800,  43  a  a  A.  881,  61  Ia  R.  A.  292; 
Schaefer  Brewing  Co.  ▼.  Moebs,  187  Masa^ 
571,  73  N.  E.  85a  But  the  value  of  the  re- 
lease is  recognized  as  depending  wholly  upon 
the  practice  of  the  police  commissioners,  and 
because  there  is  no  legal  right  to  assign  the 
privileges  of  such  a  license,  and  the  police 
commissioners  refuse  to  be  bound  by  assign- 
ments or  to  recognize  at  all  assignments  for 
security,  the  court  holds  that  a  holder  of  an 
'  assignment  for  security  has  no  rights  under 
the  assignment  In  re  McArdle  (D.  O.)  126 
Fed.  442. 

The  recognition  by  the  police  commiaaloneis 
of  a  nomination  for  appointment  is  necessa- 
rily subject  to  a  variety  of  conditions,  whidi 
the  law  imposes  upon  them  in  the  p«form- 
ance  of  their  official  duties.  When  an  appli- 
cation for  a  new  license  is  made,  th^  must 
determine  whether  the  interests  of  the  public 
require  that  a  license  should  be  granted  for 
tbe  sale  of  liquors  in  that  place  for  another 
year.  This  involves,  to  some  extent  the 
question  of  how  many  licenses  should  b« 
granted.  By  the  statute  the  number  that 
may  be  granted  is  limited,  but  the  board  Is 
not  required  to  grant  the  whole  number  that 
the  law  permits.  In  any  year,  as  the  time 
comes  for  granting  new  licenses,  the  board 
may  determine  that  the  interests  of  tlie  public 
require  a  diminution  of  the  number,  or  tbe^ 
may  determine  that  if  the  number  remains 
the  same,  it  is  better  that  the  business  stioald 
be  discontinued  in  a  certain  place  and  li- 
censed in  other  places.  If  they  determln* 
that  the  place,  as  compared  with  other  places, 
is  suitable,  they  may  find  that  the  applicant 
is  not  a  trustworthy  and  fit  person  to  be  li- 
censed. These  and  perhaps  other  consider- 
ations  illustrate  the  fact  that  neither  tba 
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application  of  the  licensee  for  a  renewal 
of  bis  license  at  the  expiration  of  the  year, 
nor  his  nomination  of  a  successor  as  an 
applicant  for  a  license,  if  he  wishes  to  go 
out  of  the  business,  has  any  binding  force, 
or  gives  any  legal  right  as  against  the  licens- 
ing board.  They  must  perform  their  duties 
as  public  officers,  acting  in  the  Interest  of 
the  people. 

In  the  present  case  the  release  or  assign- 
ment of  the  licensee  by  the  bankrupts  to 
one  who  wished  to  obtain  licenses  for  the 
next  year  Induced  him  to  pay  the  trustee  In 
bankruptcy  $3,000.  The  money  so  receired 
was  not  for  any  property  owned  by  the  plain- 
tiff. It  was  for  a  iwsltlon  before  the  police 
commissioners,  from  which  the  payor  had 
reasonable  ground  to  expect  their  favorable 
action.  The  plalntlil  could  not  control  this 
position,  or  do  anything  that  would  induce 
the  payment  by  O'Heam  of  the  money  which 
the  defendant  received.  Upon  the  facts 
shown,  the  board  of  police  commissioners 
did  not  consider  the  Insertion  of  the  plaln- 
tifTs  name  in  the  original  license  as  affecting 
their  right  to  issue  new  licenses.  It  Is  plain 
that  they  were  right  as  regards  the  licenses 
for  the  ensuing  year.  Whether  they  were 
right  or  not  in  regard  to  the  plalntifTs  rela- 
tion to  the  old  licenses  is  immaterial;  for  it 
is  plain  that  the  money  received  by  the  de- 
fendant was  not  paid  on  account  of  the 
plaintiff's  interest,  but  on  account  of  what 
the  defendant  did  In  enabling  O'Heam  to  ob- 
tain the  new  licenses. 

Decree  affirmed. 


(189  Mass.  273) 

CARVILLB  V.  COMMONWBAIiTH. 

(Snpreme  Judicial  Court  of  Mafsachusetts. 
Worcester.    Oct.  19,  1905.) 

1.  Eminent  Domain— Watkb  Sttppi.t— Jtjbt 
Trial. 
Where  a  petition  for  the  assessment  of 
damages  for  the  taking  or  injuring  of  his  land 
in  the  taking  of  the  waters  of  the  Nashua  river 
for  metropolitan  water  Bupply,  as  provided  by 
Pub.  St.  Snpp.  1895,  c.  48$,  if  14,  16,  giving 
the  petitioner  a  right  to  trial  by  jury  at  liis 
ek«iaon,  the  report  of  commissioners  finding 
tliat  petitioner  was  not  entitled  to  damages 
should  be  entirely  disregarded  in  passing  on 
petitioner's  motion  for  a  trial  by  jury. 
Z  Same. 

Where  a  petition  for  the  assessment  of 
damages  for  the  taking  of  petitioner's  real  prop- 
erty for  metropolitan  water  supply  reservoir, 
as  amended,  alleged  the  taking  of  real  estate 
and  an  injary  to  petitioner's  real  estate  en- 
titling him  to  the  appointment  of  a  commission 
to  assess  damages,  as  provided  by  Pub.  St. 
Supp.  1895,  c.  488,  §  14,  petitioner,  on  being 
dissatisfled  with  the  commissioners'  report, 
was  entitled  as  of  right  to  a  trial  by  jury,  under 
section  15,  declaring  that  the  water  board,  or 
any  person  whose  property  is  taken  or  injured 
by  the  taking  of  the  water,  if  dissatisfied  with 
any  determination  of  damages  made  by  any 
commission,  may  claim  a  trial  by  jury  to  de- 
termine such  daimagea. 

8.   SaMK  —  COMMISSIONEBS'     RKPOBT— ACCEPT- 

ANCB. 

The  acceptance  of  a  commissioners'  report 
Sndmg  that  petitioner  was  not  entitled  to  dama- 


ges by  the  court,  in  the  absence  of  a  waiver,  did 
not  preclude  the  allowance  of  petitioner's  mo- 
tion for  a  jury  trial,  filed  not  later  than  the 
succeeding  term  after  the  filing  of  the  report. 

Exceptions  from  Supreme  Judicial  Court, 
Worcester  County;  John  Lathrop,  Judge. 

Petition  by  Clarence  Carville  against  the 
conomonwealth  of  Massachusetts  to  recover 
damages  for  property  taken  by  the  metropoli- 
tan water  board.  The  petition  was  referred 
to  commissioners,  whose  report  that  peti- 
tioner was  not  entitled  to  damages  was  ac- 
cepted by  the  court;  and  from  an  order  de- 
nying petitioner  a  jury  trial  on  appeal  he 
brings  exceptions.    Sustained. 

Wm.  A.  Glle,  for  petitioner.  A.  W.  De 
Goosb,  for  the  Commonwealth. 

KNOWX/rO!N,  O.  J.  The  question  before  as 
Is  whether  tbe  petitioner  Is  entitled  to  have 
a  trial  by  jury  upon  his  petition,  brought 
under  Pub.  St  Snpp.  1895,  c.  488,  {  14,  as 
amended  by  St  1901,  p.  438,  c.  498,  to  re- 
cover damages  for  property  taken  by  the 
metropolitan  water  board  for  the  Wadiu- 
sett  reservoir.  The  petition  was  referred 
to  commissioners,  wbo  made  a  report  that  the 
petitioner  was  not  entitled  to  damages. 
This  report  was  afterwards  accepted  by  the 
court  If  the  findings  of  the  commissioners 
are  correct,  there  are  several  grounds,  either 
of  which  wonld  preclude  the  petitioner  from 
recovery.  Some  of  these  relate  to  matters 
in  regard  to  which  it  hardly  seems  possible 
that  there  can  be  any  dispute,  such  as  tbe 
time  of  the  taking  of  the  real  estate  under 
the  right  of  eminent  domain,  and  the  con- 
veyance by  the  petitioner  to  the  common- 
wealth of  his  icehouses,  which  are  matters  of 
public  record.  Although  the  report  was  in 
evidence  at  the  hearing,  the  petitioner  con- 
tends that  in  passing  upon  this  motion  the 
findings  of  the  report  should  be  entirely  dis- 
regarded, even  if  they  are  of  a  kind  which 
seems  to  make  it  almost  certain  that,  upon  a 
trial  before  a  Jury,  the  undisputed  facts 
woald  compel  the  direction  of  a  verdict  for 
the  respondent  If  the  petition  states  a 
case  which,  under  Pnb.  St  Supp.  1895,  c. 
488,  a  14,  15,  may  be  tbe  subject  of  a  trial 
by  Jury,  at  the  election  of  the  petitioner,  we 
think  the  petitioner's  counsel  is  technically 
right  In  this  contention.  It  has  been  decided 
that  these  sections  give  petitioners  such  a 
right  In  cases  where  real  estate  is  taken  for 
the  reservoir,  or  entered  upon  or  used,  or  Is 
Injured  by  the  taking  of  the  waters  of  Nashua 
river.  In  cases  where  real  estate  is  only  in- 
directly decreased  in  value  by  the  legisla- 
tive act,  or  tbe  doings  of  tbe  water  l)oard 
nnder  It,  or  where  there  is  an  Injury  to  an 
established  business,  the  petitioner  has  no 
right  to  appeal  from  the  decision  of  tbe  com- 
missioners to  a  jury.  Sawyer  v.  Com.,  182 
Mass.  245,  65  N.  E.  52,  59  L.  R.  A.  726; 
Fairbanks  v.  Com.,  183  Mass.  373,  67  N.  E. 
335. 

The  petition,   with   tbe   several    amen(|.yj 
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ments  to  It,  states  a  taking  of  real  estate 
and  an  Injury  to  the  petitioner's  real  estate, 
which  entitled  him  to  the  appointment  of  a 
commission  under  Pub.  St  Siipp.  1895,  c.  488, 
( 14,  and  now  entitle  him  to  a  trial  by  Jury 
imder  section  16.  It  does  not  state  the  date 
of  the  taking  of  the  real  estate,  nor  other 
matters  relied  npon  by  the  commonwealtb 
as  a  defoise  to  the  petition.  Upon  the  face 
of  the  petition,  therefore,  inasmuch  as  the 
petitioner  is  not  bound  by  the  report,  he  has 
a  right  to  present  bis  case  before  a  jury. 

The  commonwealth  contends  that  the  ac- 
ceptance of  the  commissioners'  report  pre- 
vents the  allowance  of  the  petitioner's  motion. 
Bnt  we  are  of  opinion  that.  In  the  absence 
of  a  waiver,  the  petitioner  has  a  right,  at 
the  term  on  which  the  determination  of  the 
commissioners  Is  filed  in  court,  or  at  any  time 
before  the  expiration  of  the  succeeding  term, 
to  claim  a  trial  by  jury.  See  Wyman  v. 
Eastern  Railway   Company,  128  Mass.  346. 

Bzoeptiona  sustained. 


a89  Mass.  366) 

WEBBER  LUMBER  CO.   v.   SHAW  et  al 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct.  19,  1905.) 

1.  Taxation  —  Assessment  —  Pbimaby    Lia- 
bility—Lien. 

:  Where  a  tax  is  assessed  to  plaintiff  as  the 
owner  of  certain  land,  plaintiff  is  primarily 
liable  for  the  tax ;  the  lien  being  a  mere  securi- 
ty for  Its  payment. 

2.  Same— Sale  or  Land  Subject  to  Tax. 

Where,  after  the  assessment  of  certain  land 
to  plaintiff,  it  was  sold  on  mortgage  foreclosure 
subject  to  the  tax,  plaintiff  could  not  restrain 
the  tax  collector  from  collecting  the  tax  from 
him. 

3.  Subrogation— Payment  of  Tax. 

Where  land  on.  which  taxes  were  assessed 
to  plaintiff  was  sold  on  foreclosure  subject  to 
the  tax,  plaintiff,  on  being  compelled  to  pay 
tite  same,  was  entitled  to  subrogation  to  the 
rights  of  the  collector  as  against  the  purchasers. 

Case  Reserved  from  Superior  Court,  Wor- 
cester County;  Cbas.  A.  De  Courcy,  Judge. 

Bill  by  the  Webber  Lumber  Company 
against  Charles  E.  Shaw  and  others  tat 
subrogation  to  the  rights  of  the  tax  collector 
of  the  town  of  Clinton  with  reference  to 
certain  taxes  assessed  on  real  estate  pur- 
chased at  foreclosure  sale  by  defendants 
French  and  Bowers.  On  reserved  case. 
Dismissed  as  to  defendant  collector,  and 
judgment  for  plaintiff  as  to  the  other  de- 
fendants. 

C.  A.  Batchelder,  for  plaintiff.  Henry  H. 
Fuller,  Harold  L.  French,  and  Amos  T. 
Saunders,  for  defendants. 

HAMMOND,  J.  On  May  1,  1904.  when 
the  tax  in  qnestlon  was  assessed,  the  land 
was  owned  by  the  plaintiff,  subject  to  two 
mortgages  given  by  some  former  owner. 
The  tax  was  assessed  to  the  plaintiff  as  the 
owner  of  the  land,  and,  while  there  was  a 
lien  upon  the  land,  the  plaintiff  was  prima- 


rily liable  for  the  tax.  The  lien  on  the 
land  was  simply  security  for  Its  payment,  aa 
stated  by  Shaw,  O.  J.,  In  Hayden  t.  Foster, 
13  Pick.  492,  495.  The  purpose  of  glvtng 
such  a  lien  "seems  to  have  been  to  provide 
a  further  and  additional  security  In  the 
form  of  a  real  pledge  for  the  payment  of 
taxes  on  real  estate^  It  is  a  remedy  super- 
added to  those  of  demand,  distress,  and  Im- 
prisonment," and  of  action  of  contract. 

At  the  time  of  the  foreclosure  the  plaio- 
tlff  was  no  longer  the  owner,  having  con- 
veyed its  Interest  to  another  corporation. 
tTnder  the  terms  of  the  foreclosure  sale 
the  land  was  sold  subject  to  the  tax  in 
question.  It  Is  to  be  taken  that  the  price 
paid  at  this  sale  was  not  the  value  of  the 
land,  but  the  value  I6ss  the  tax.  After  the 
sale  the  purchaser  had  land  npon  which 
was  a  lien  for  the  payment  of  this  tax. 
If  the  plaintiff  paid  the  tax,  the  Hen  would 
be  discharged  and  the  purchaser  would  hold 
the  land  free  from  the  Incumbrance,  and  in 
that  way  would  get  a  greater  estate  In  the 
land  than  that  for  which  he  paid.  The 
plaintiff,  therefore,  is  placed  In  a  situation 
where  it  may  be  compelled  to  pay  money, 
the  result  of  whidh  payment  Is  to  release 
the  purchaser's  property  from  a  valid  in- 
cumbrance, and  this,  too,  when  to  do  so 
will  give  the  purchaser  something  for 
which  he  has  dot  paid.  As  between  the 
plaintiff  and  the  purchaser,  no  duty  rests 
upon  the  plaintiff  to  discharge  that  Uen ; 
but,  on  the  contrary,  that  duty  rests  upon 
the  purchaser.  To  compel  the  plaintiff  to 
pay  this  tax  is  to  compel  it  to  pay  twice— 
once  when  the  property  was  sold,  and  once 
to  the  collector.  This  It  should  be  relieved 
from. 

The  only  question  is  as  to  the  form  of 
relief.  In  proceeding  to  collect  by  suit, 
the  defendant  Shaw,  as  collector  of  taxes, 
is  doing  only  what  he  has  the  legal  right 
to  do.  He  Is  a  pnbllc  officer,  the  tax  is 
valid,  and  it  is  Important,  in  the  pnbllc 
interests,  that  taxes  should  be  speedily  col- 
lected. Moreover,  la  this  commonwealth,  it 
Is  the  general  rule  that  equity  will  not  He 
to  restrain  the  -  collection  of  a  tax.  Oreen- 
hood  T.  MacDonald,  183  Mass,  342,  67  N.  B. 
336.  He  cannot  be  restrained  in  this  suit 
As  to  him  the  bill  Is  to  be  dismissed,  with 
costs. 

But  there  Is  no  difficulty  in  granting  re- 
lief as  against  the  other  defendants  who 
were  the  purchasers  of  the  land.  The  Uea 
upon  the  land  has  not  yet  expired.  Upon 
the  payment  of  the  tax  by  the  plaintiff, 
which  it  offers  in  the  bill  to  do.  It  should 
be  subrogated  to  the  claim  of  the  collector, 
and  the  land  should  stand  charged  with 
the  payment  to  the  plaintiff  of  the  amount 
for  which  there  Is  now  a  lien  npon  It 

The  result  is  that  as  to  Shaw  the  bill 
should  be  dismissed,  with  costs,  and  as  to 
the  other  defendants  there  is  to  be  a  decres 

for  the  plaintiff;  and  it  la  ^ 
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HICKS  ▼.  STATU    (Noi  20,499-) 
(Supreme  C!ourt  of  Indiana.    Not.  2,  1905.) 

L  TbTAX — OBJKCIIOiT     10     EVIDBNCK  —  Sutn- 

CIENCY. 

An  objecfion  to  evidenoe  on  the  ground  that 
it  is  incompetent,  irrelevant,  and  Immaterial, 
and  throws  no  light  on  the  issues. in  the  case,  is 
too  general  to  present  any  question  on  appeal. 

[E5d.  Kote. — For  cases  in  point,  see  voL  46, 
Cent  Dig.  Trial,  8  199.] 

2.  WITRBS8ES — CasDiBiLnT — ^Mbrtal  Comfb- 

TEWCT. 

Proceedings  on  an  examination  b^  a  conimis- 
aion  as  to  the  sanity  of  a  person,  for  the  pur- 
pose of  determining,  whether  sha  was  a  proper 
subject  for  admission  to  an  insane  hospital,  are 
not  admissible  as  evidence  to  affect  the  credibil- 
ity of  the  person  as  a  witness  in.  a  criminal 
case. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  i  1101.] 

3.  Saue  —  Imfeachmbnt  —  Contbasiotobt 
Statements — Cdbbobobatiow. 

Where  a  witness  is  contradicted,  by  way 
of  impeachment,  by  evidence  of  statements  dif- 
ferent from  those  testified  to,  the  party  calling 
the  witness  may  prove  statements  made  in  har- 
mony with  those  made  at  the  trial. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Cent  Dig.  Witnesses,  I  1260.] 

4.  Same. 

The  role  authorizing  a  party  calling  a  wit- 
ness who  has  been  impeached  by  proof  of  con- 
tradictory statements  to  prove  statements  in 
harmony  with  the  testimony  given  only  author- 
izes the  admission  of  proof  of  such  statements 
as  are  In  harmony  with  the  part  of  the  testi- 
mony contradicted  by  the  alleged  contradictory 
statements  shown  in  evidence. 

5.  Saue. 

Where  a  witness  for  the  state,  on  a  trial 
for  homicide,  who  testified  that  he  was  present 
at  tbe  trouble  between  defendant  and  decedent, 
and  saw  defendant  fire  the  fatal  shot  was  im- 
peached by  witnesses  testifying  that  they  had 
heard  the  witness  state  that  he  was  not  present 
at  the  time  of  the  trouble  and  at  the  time  the 
shot  was  fired,  the  state  was  entitled  to  prove 
that  he  had  made  statements  that  he  was  present, 
but  could  not  prove  his  statements,  giving  an 
account  of  what  was  said  and  done  daring  the 
difficulty. 

Appeal  from  Criminal  Court,  Marion  Coun- 
ty ;  Freemont  Alford,  Judge. 

Ella  Hicks  wag  conTlcted  of  murder  to 
the  second  degree,  and  she  appeals.  Re- 
versed. 

Henry  Seyfrled  and  Charles  J.  McGroarlty, 
for  appellant    C.  W.  Miller,  Atty.  Gen,,  C. 
C.  Hadley,  U  Q.  Bothschlld,  and  W.  C.  Geake, 
for  the  State. 

MONKS,  O.  3,  Appellant  was  found  guil- 
ty of  murder  in  the  second  degree  upon  an 
indictment  charging  her  with  murder  In  the 
first  degree.  The  only  error  properly  assign- 
ed and  not  waived  calls  in  question  the  ac- 
tion of  the  court  in  overruling  appellant's 
motion  for  a  new  trial.  Complaint'  la  made 
of  the  rulings  of  the  court  in  admitting  cer- 
tain evidence  over  the  objection  made  by 
appellant  that  the  same  "was  incompetent, 
irrelevant,  and  immaterial,  and  throws  no 
light  on  the  Issues  in  the  case."  It  has 
been  uniformly  held  by  this  court  that  such 
75N.E. 


grounds  of  objection  stated  In  the  trial  court 
l^rere  too  Indeflnlte^  uncertain,  and  general 
to  present  any  qnestton.  Mussec  t.  State, 
157  Ind.  423,  430,  481,  61  N.  B.  1,  and  cases 
cited ;  Mortgage  Trust  ▼.  Moore,  ISO  Ind.  466, 
470,  50  N.  B.  72. 

Counsel  for  appellant  Insist  that  the  court 
erred  in  refusing  to  permit  them  to  read  in 
evidence  the  proceedings  of  an  examination 
by  a  commission  as  to  the  sanity  of  a  wit- 
ness on  behalf  of  the  state.  Instituted  in  1899 
before  Justices  Smock  and  Lockman,  of 
Marlon  county,  Ind.,  for  the  purpose  of  de- 
termining whether  er  not  she  was  a  proper 
subject  to  be  admitted  to  the  Hospital  for 
Insane  for  -treatment  These  proceedings 
were  oCTei^d  In  evidence  as  affecting  the 
credibility  of  said  witnesses,  and  were  prop- 
erly excluded.  Naanes  y.  State,  143  Ind. 
299,  303-305,  42  N.  B.  609;  Goodwin  v.  State, 
06  Ind.  550,  664. 

Kate  McCotter,  a  witness  for  the  state, 
testified  that  she  was  present  at  the  trouble 
between  appellant  and  Joseph  Iddlngs,  the 
deceased,  and  saw  appellant  fire  the  fatal 
shot  which  caused  the  death  of  said  Iddlngs, 
and  gave  an  account  of  all  that  occurred  at 
the  time.  On  cross-examination,  she  was 
asked  by  counsel  for  appellant  if  she  bad 
not  stated  to  certain  persons,  naming  them, 
that  she  was  not  t>resent  when  the  trouble 
between  appellant  and  Iddlngs  occurred; 
that  she  was  not  present  when  the  shot  was 
fired  and  Iddlngs  was  killed.  She  answered 
that  she  had  not  made  said  statements.  To 
Impeach  said  witness,  appellant  called  wit- 
nesses who  testified  that  they  heard  the  wit- 
ness McCotter  make  said  statements.  In  re- 
buttal, the  state,  to  support  said  witness, 
proved  by  an  employfi  In  the  coroner's  oflSce 
all  the  evidence  given  by  said  Kate  McCotter 
at  the  coroner's  Inquest,  Including  not  only 
her  testimony  that  she  was  present  at  the 
trouble  between  appellant  and  Iddlngs,  and 
when  the  fatal  shot  was  fired,  but,  over  ap- 
pellant's objection,  what  she  testified  was 
said  and  done  by  appellant  and  the  deceased 
at  the  time  be  was  killed.  "It  Is  settled  law 
in  this  state  that  in  cases  where  a  witness 
Is  contradicted  by  evidence  of  statements 
different  from  those  made  at  the  trial,  and 
the  contradiction  is  by  way  of  impeachment, 
the  party  by  whom  the  witness  was  called 
may  prove  statements  made  about  the  time 
the  contradictory  statements  are  alleg- 
ed to  have  been  made  In  harmony  with 
those  made  by  the  witness  at  the  trial." 
Cofiln  ▼.  Anderson,  4  Blackf.  395,  398,  399; 
Dalley  v.  State,  ex  rel.,  28  Ind.  285 ;  Brook- 
bank  y.  State,  ex  rel.,  55  Ind.  169,  172 ;  Car- 
ter y.  Carter,  79  Ind.  466 ;  Dodd  v.  Moore,  92 
Ind.  397,  398 ;  Hodges  v.  Bales,  102  Ind.  494, 
600, 1  N.  R  692 ;  Hobbs  y.  State,  133  Ind.  404, 
407,  408,  32  N.  B.  1010,  18  L.  R.  A.  774;  Hln- 
shaw  y.  State,  147  Ind.  334,  372,  47  N.  B.  157; 
2  Elliott  on  Evidence,  SI  991,  994;  Bwbank's 
Indiana  Trial  Evidence,  S§  158,  166.  This 
rule,  however,  does  not  authorize  tb^ 
iigilized  by' 
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slon  of  an  prior  statements  of  the  witness 
In  harmony  with  his  testimony  at  the  trial, 
but  only  such  as  are  In  harmony  with  the 
part  of  bis  testimony  which  has  been  con- 
tradicted by  the  alleged  contradictory  state- 
ments given  In  evidence.  Evidence  of  such 
contradictory  statements  and  such  consistent 
statements  of  a  witness  not  a  party  can  only 
be  considered  for  the  purpose  of  determin- 
ing the  credit  to  be  given  to  the  evidence  of 
such  witness,  and  cannot  be  regarded  as  oth- 
erwise  affecting  the  Issues  in  the  cause.  Da- 
vis V.  Hardy,  76  Ind.  272,  281 ;  Allen  v.  Da- 
vis, 99  Ind.  216,  217.  While  to  sustain  the 
witness  McGotter  the  state  was  entitled, 
under  the  rule  stated,  to  prove  that  she 
made  statements  that  she  was  present,  or  to 
the  effect  that  she  was  present,  when  the 
trouble  occurred  between  appellant  and  Idd- 
Ings  and  'at  the  time  he  was  killed,  and  that 
she  saw  and  heard  the  same,  the  state  was 
not  entitled  to  prove  that  part  of  her  testi- 
mony at  the  coroner's  Inquest,  or  that  part 
of  her  statements.  If  any,  made  elsewhere 
in  which  she  gave  an  account  of  what  was 
said  and  done  during  said  dlflSculty. 

Other  questions  are  argued,  but,  as  they 
may  not  arise  on  another  trial  of  this  cause, 
they  are  not  considered. 

Judgment  reversed,  with  Instructions  to 
Kustain  appellant's  motion  for  a  new  trial, 
and  for  further  proceedings  not  Inconsistent 
with  this  opinion. 


(165  Ind.  339) 

STATE   V.    SDTHERLIN.    (No.   20,655.) 

(Supreme  C!ourt  of  Indiana.    Oct.  24,  1905.) 

L  Cbiuinai.  Law  —  Afpeai.  bt  State  —  No> 

TICE. 

Barns'  Ann.  St  1901,  {  1955,  and  Acts 
1905,  p.  650,  i  825,  authorize  an  appeal  by  the 
state  from  a  judjpnent  quashing  or  setting 
aside  an  indictment  or  information  and  section 
I960  and  Acte  1905,  p.  656,  §  330,  require  the 
service  of  written  notice  of  appeal  stating  that 
the  appellant,  i.  e.  the  state  of  Indiana,  appeals 
from  the  Judgment,  etc.  Held,  that  a  notice 
properly  entitled,  and  notifying  defendant's  at- 
torneys that  the  subscriber,  the  prosecuting 
attorneys,"  had  appealed  from  the  judgment  of 
the  F.  circuit  court  "in  the  above  entitled  action 
made  and  entered"  on  a  date  specified,  etc.. 
-  amounted  to  a  notice  that  the  state,  through 
its  proper  official,  had  appealed  from  the  judg- 
ment rendered  in  the  cause  in  question,  and 
was  therefore  sufficient. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Criminal  Law,  i  2722.] 

2.  Same— FiLino. 

Under  Burns'  Ann.  St  1901,  (  10C2  (Acts 
1905,  p.  657,  §  332),  providing  that  an  appeal 
by  the  state  in  a  criminal  case  shall  stand  for 
trial  after  filing  the  transcript  and  notices  of 
appeal,  requires  that  the  notices  be  filed  witti 
the  cleric  of  the  appellate  tribunal,  and  not  with 
the  clerk  of  the  court  from  which  the  appeal 
was  taken. 

3.  Same— AssiGRMEHT  of  Erbobs — Sionino. 

An  assignment  of  errors  being  one  of  the 
essential  steps  in  the  procuring  of  an  appeal  by 
the  state  in  a  criminal  case,  socb  assignment 
was  not  objectionable  because  signed  by  the 
proper  prosecuting  attorney  instead  of  the  At- 


torney General ;  though  the  latter  had  excIusiTC 
charge  of  the  case  after  reaching  the  Sapreme 
Court 

4.  Same— Transobift— Maboinai,  Notes. 

Where,  on  appeal  by  the  state  in  a  criminal 
case,  the  marginal  notes  on  the  transcript  R- 
quired  by  the  Supreme  Court  rule  S  (55  N.  E. 
W),  were  sufficient  to  serve  the  purpose  intend- 
ed, the  appeal  would  not  be  dismissed  becaaae 
they  were  not  as  full  as  they  should  have  been. 

5.  3vnr  —  Ck>uuiBsioKEBS  —  De  Facto  Om- 

Under  Bums'  Ann.  St  1901,  f  1448,  re- 
qniring  jury  commissioners  to  take  an  official 
oath  to  honestly  perform  their  duties  "during 
their  term  of  onice,"  and  section  1456,  declaring 
that  any  person  appointed  a  jury  commissioner 
who  shall  "fail  to  take  upon  himself  said  office," 
etc.,  shall  be  guilty  of  contempt  of  court  a  per- 
son appointed  a  jury  commissioner  is  an  of- 
ficer" whose  acts  are  protected  by  the  de  facto 
doctrine. 

6.  Same— QnALincATioNB— CorxATEBAx  At- 

TACK 

Burns'  Ann.  St  1901,  {  1449,  authoriies 
the  appointment  of  jury  commissioners,  and 
section  1456  disqualifies  persons  interested  in  a 
cause  pending  in  the  county  court,  triable  by 
jury,  during  the  calendar  year  succeeding  hi* 
appointment.  Sections  1450  and  1452  provide 
for  the  preparation  of  jury  lists  and  the  draw- 
ing of  grand  and  petit  juries,  and  section  1457 
provides  a  per  diem  compensation  for  such  com- 
missioners. Held  that,  where  a  jnry  commia- 
sioner  was  appointed  in  goo^  faith  in  the  be- 
lief that  he  was  qualified,  ne  was  a  de  facto  of- 
ficer, whose  acts  were  not  subject  to  coliateral 
attack  by  plea  in  abatement  to  an  indictment 
found  by  a  grand  jury  drawn  to  an  indictment 
ground  that  he  was  disqualified  to  serve. 

Appeal  from  (circuit  Court,  Floyd  Ooanty; 
Wm.  C.  Utz,  Judge. 

Ulysses  G.  Sutheriln  was  Indicted  for  mvt- 
der  In  the  first  degree,  and  from  an  order 
overruling  the  state's  demurrer  to  defend- 
ant's plea  In  abatement  the  state  appeals. 
Reversed. 

C.  W.  Miller,  Atty.  Gen.,  Geo.  B.  Mclntyre. 
Jewett  tc  Jewett,  and  P.  B.  May,  for  the 
State.  Alexander  Dowling,  Stotsenburg  & 
Weathers,  and  John  W.  Gaither,  for  appellee. 

JORDAN,  J.  An  Indictment  was  returned 
by  a  grand  jnry  of  the  Floyd  circuit  court  at 
its  March  term,  1906,  whereby  appellee,  Sath- 
erlin,  was  charged  with  the  crime  of  murder 
In  the  first  degree.  A  warrant  was  issned. 
and  be  was  arrested  on  May  5, 1905,  and  was 
held  to  answer  the  accusation.  Prior  to  the 
return  of  this  indictment,  he  had  not  been 
charged  before  any  court  or  oflBcer  with  the 
crime  in  question.  At  the  first  opportunity 
afforded  him,  be  filed  a  plea  of  abatement, 
whereby  he  sought  to  quash  and  set  aside 
the  indictment  In  dispute,  solely  on  the 
ground  that  James  W.  Dunbar,  one  of  the 
two  jury  commissioners  appointed  by  the 
Floyd  circuit  court  on  December  16,  1904, 
was  at  the  time  of  bis  appointment  as  such 
jury  commissioner  Ineligible  or  disqualified 
to  be  appointed,  and  so  continued  to  be  by 
reason  of  bis  being  a  stockholder  and  a  di- 
rector of  the  Southern  Indiana  Traction  (Com- 
pany, a  corporation  against  which  certain 
suite  triable  by  a^^i^^  bT^^C^gfi?**  »' 
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bis  appointment  pending  for  trial  In  said 
Floyd  circuit  cotirt.  The  plea  of  abatement 
discloses  that  said  Dunbar  and  the  other  Jury 
commissioner  acting  In  that  capacity  on 
March  6,  1906,  selected  the  jurors  who  con- 
stituted the  grand  Jury  for  said  coort  for 
said  March  term,  1905,  which  grand  Jury, 
as  shown,  found  and  returned  the  Indictment 
against  appellee.  The  state  demurred  to  the 
plea  in  abatement  for  insufficiency  of  facts. 
The  demurrer  was  overruled,  to  which  an  ex- 
ception was  duly  reserved,  and,  the  state 
having  elected  to  stand  upon  its  demurrer, 
thtt  conrt  sustained  the  plea  In  abatement, 
and  rendered  a  Judgment  in  favor  of  appel- 
lee, quashing  and  setting  aside  the  Indict- 
ment In  controversy.  From  this  Judgment 
the  state  appeals  to  this  court,  and  assig^iis 
as  error  that  the  court  erred  In  overruling 
the  demurrer  to  the  plea  In  abatement 

At  the  very  threshold  we  are  confronted 
with  appellee's  motion,  made  on  special  ap- 
pearance, to  dismiss  this  appeal  for  the  fol- 
lowing reasons:  "First.  It  does  not  appear 
that  notice  of  an  appeal  by  the  state  was 
given  to  the  appellee  or  to  the  clerk  of  the 
Floyd  circuit  court,  where  the  Judgment  was 
rendered.  Second.  No  assignment  of  errors 
has  been  filed.  Third.  The  supposed  assign- 
ment of  errors  filed  with  the  transcript  was 
not  signed  by  the  Attorney  General,  nor  by 
any  person  authorized  by  law  to  represent 
the  state  In  this  cause  at  the  time  the  said 
pleading  was  filed.  Fourth.  The  appellant 
has  not  caused  marginal  notes  to  be  placed 
on  each  page  of  the  transcript  in  their  ap- 
propriate places,  as  required  by  rule  8  of 
tbia  conrt  m  N.  E.  Iv)." 

After  the  judgment  of  the  lower  court, 
there  la  set  out  In  its  order  book  the  follow- 
ing entry,  which  is  embraced  In  the  tran- 
script in  this  appeal: 

"And  now  comes  George  B.  Mclntyre, 
prosecuting  attorney,  and  files  notice  of  ap- 
peal from  the  judgment  of  the  Floyd  circuit 
court,  to  Ulysses  G.  Sutherlln,  and  to  Alex- 
ander Dowling,  Stotsenburg  &  Weathers,  and 
John  W.  Galther,  attorneys  for  said  defend- 
ant, notice  of  appeal  to  Charles  B.  Scott, 
Clerk  of  the  Floyd  drcnlt  court,  and 
also  a  praecipe  for  transcript  for  appeal 
to  the  Supreme  Court,  which  notice  is 
as  follows:  'State  of  Indiana  v.  Ulysses 
O.  Sutherlln.  To  Ulysses  G.  Sutherlln,  Al- 
exander Dowling,  Stotsenburg  &  Weathers, 
and  John  W.  Galther,  attorneys  for  defend- 
ant: Take  notice  that  I,  George  B.  Mcln- 
tyre, Prosecuting  Attorney  of  the  52nd  Judi- 
cial (^cnit,  have  appealed  from  the  judg- 
ment of  the  Floyd  Circuit  Court  In  the  above- 
entitled  action,  made  and  entered  In  said 
oonrt  on  the  24th  day  of  May  1905.  George 
tt.  Mclntyre,  Prosecuting  Attorney.' 

"  'Kotice  of  the  foregoing  appeal  and  serv- 
ice and  receipt  of  a  copy  thereof  are  hereby 
acknowledged  this  24th  day   of  May,   1905. 
A.  Dowling,  Attorney  for  Defendant.'  " 
A  notice  addressed  to  the  clerk  of  tbe  low- 


er court  Is  contained  in  this  entry,  and  is  In 
the  same  words  and  figures  as  the  notice  to 
appellee.  It  was  served  on  the  clerk  on  May 
24,  1905,  and  the  service  thereof  duly  ac- 
knowledged by  that  official.  The  transcript 
and  the  assignment  of  errors  were  each  filed 
in  the  office  of  the  clerk  of  the  Supreme  Court 
on  May  29,  1905. 

The  objection  Intorposed  by  appellee's 
learned  counsel  to  the  notices  in  controversy 
Is  that  they  do  not  allege,  as  required  by  the 
statute,  that  the  state  of  Indiana  has  ap- 
pealed, but  merely  aver  that  "I,  George  B. 
Mclntyre,  Prosecuting  Attorney  of  the  52nd 
Jsdicial  Circuit,  have  appealed,"  etc.  It  is 
therefore  argued  that  the  notices  fail  to 
show  that  the  state  has  appealed  from  the 
judgment  This  contention,  to  say  the  least 
under  the  drcumstances,  is  highly  technical, 
and  we  cannot  yield  to  it  'our  concurrence. 

The  Criminal  Code,  as  enacted  by  the  Leg- 
islature of  1905,  was  in  full  force  and  effect 
at  and  prior  to  the  time  of  the  taking  of  this 
appeal,  and  possibly  its  provisions  govern 
therein,  unless  it  can  be  said  that  the  repeal- 
ing section  of  the  statute  of  1905,  pertaining 
to  criminal  procedure  and  public  offenses 
requires  a  holding  that  the  Criminal  Code 
of  1881  must  control.  But  it  is  wholly  im- 
material which  of  these  Codes  govern,  for 
the  reason  that  sq  far  as  tbelr  provisions 
,are  applicable  to  the  question  as  here  pre- 
sented, they  are  substantially  alike.  Section 
1905,  Burns'  Ann.  St  1901,  authorizes  an 
appeal  by  the  state  from  a  Judgment  quash- 
ing or  setting  aside  an  indictment  or  infor- 
mation. Section  325,  Acts  1905,  p.  656,  au- 
thorizes an  appeal  from  a  judgment  quash- 
ing or  setting  aside  an  Indictment  or  affida- 
vit As  a  material  step  in  taking  an  appeal, 
the  state  is  required  to  serve  a  written  notice 
upon  the  clerk  of  the  court  wherein  the  Judg- 
ment was  rendered,  stating  that  the  appel- 
lant i-  0.  the  state  of  Indiana,  appeals  to 
the  Supreme  or  Appellate  Court,  as  the  case 
may  be,  from  the  Judgment,  and  a  similar 
notice  must  t>e  served  upon  the  defendant  c« 
his  attorney.  See  section  1960,  Bums'  Ann. 
St  1901;  section  330,  Acts  1905.  p.  656. 
The  statute  declares  that  an  appeal,  if  the 
court  Is  in  session — ^that  Is,  the  court  to 
which  the  appeal  Is  taken — shall  stand  for 
trial  Immediately  after  filing  the  transcript 
and  notice  of  appeaL  See  section  19S2, 
Burns' Ann.  St  1901;  section  332,  Acts  1905, 
p.  657.  It  will  be  observed  that  at  the  head  of 
the  notices  in  question  the  cause  is  entitled, 
and  the  day  upon  which  the  Judgment  In  the 
cause  entitled  was  rendered  by  the  Floyd 
circuit  court  is  stated.  It  is  true  that  each 
notice  states  that  "George  B.  Mclntyre^ 
Prosecuting  Attorney  of  the  52nd  Judicial 
Circuit,"  he  being  the  proper  prosecuting  at- 
torney, has  appealed.  Instead  of  stating  in 
hsec  verba  that  the  state  of  Indiana  or  the 
appellant  has  or  had  appealed.  While  the 
notices  in  this  respect  were  not  a  llteraL 
compliance  with  the  statute,  still  they  (S><pic 
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certainly  Buffldent  to  sntjserve  the  purpose 
thereof  by  warning  or  notifying  both  the 
clerk  and  appellee  that  the  state,  through  Its 
proper  official,  hafl  appealed  from  the  judg- 
ment which  was  rendered  In  the  cause  In 
question.  This  Is  the  only  reasonable  In- 
terpretation that  can  be  placed  upon  or  ac- 
corded to  the  notices  In  controversy.  Both 
appellee  and  the  clerk  must  have  known,  or 
at  least  they  must  be  presumed  to  have 
known,  tiiat  under  the  statue  the  state  was 
the  only  party  that  could  prosecute  an  ap- 
peal from  the  Judgment  to  the  Supreme 
Court,  and  that,  under  the  circumstances, 
what  was  meant  and  Intended  by  the  state- 
ment that  the  prosecuting  attorney  appealed 
was  that  the  appeal  was  to  be  taken  by  that 
ofSdal  In  the  name  of  and  on  behalf  of  the 
state  of  Indiana,  of  which  he  was  the  duly- 
constituted  representative. 

The  insistence  of  appellee's  counsel 'that 
the  notices  of  appeal  must  be  filed  with  the 
clerk  of  the  court  in  which  the  judgment  was 
rendered,  and  embraced  in  the  transcript  as 
a  part  of  the  record  of  the  proceedings  in 
the  lower  court,  is  not  tenable.  An  appeal 
in  a  criminal  case  is  not  required  to  be  taken 
in  term  time,  and  giving  the  required  notices 
cannot  be  said  to  be  a  necessary  proceeding 
in  the  lower  court  to  be  shown  by  its  record. 
They  are  not  required  to  be  filed  with  the 
clerk  of  that  court,  but,  together  with  the 
proof  of  service,  are  to  be  filed  with  the 
clerk  of  the  court  to  which  the  appeal  is 
taken,  and  they  properly  become  a  part  of 
the  record  of  the  case  In  the  higher  court. 
It  will  be  noted  that  section  1962,  Burns'  Ann. 
St.  1901,  and  section  832,  Acts  1905,  p.  657, 
each  provide  that  the  appeal  shall  stand 
for  trial  after  filing  the  transcript  and  the 
notices  of  the  appeal.  This  provision  clearly 
contemplates  and  requires  that  the  notices 
are  to  be  filed  with  the  clerk  of  the  appel- 
late tribunal.  In  Beggs  v.  State,  122  Ind. 
64,  23  N.  E.  693,  this  court  held  that  giving 
the  notice  of  appeal  after  the  day  on  which 
the  transcript  was  filed,  but  within  the  time 
allowed  for  taking  the  appeal,  while  not'  a 
literal  compliance  with  the  statute,  was, 
nevertheless,  a  substantial  conformance  there- 
to. We  conclude  that  the  appeal  notices 
herein  are  substantially  sufficient 

The  assignment  of  errors  is  signed  by  tb6 
proper  prosecuting  attorney.  It  is  insisted, 
however,  by  appellee  that  this  official  was 
not,  under  the  law,  authorized  to  subscribe 
the  assignment  It  is  argued  that  bis  powers 
are  confined  to  the  drcuit  court  or  courts  of 
his  Judldal  circuit  and  that  the  Attorney 
General  is  the  only  officer  who  is  empowered 
to  subscribe  the  assignment  of  errors  in  a 
cause  in  which  the  state  of  Indiana  has  ap- 
pealed to  the  Supreme  or  Appellate  Court 
The  reason  assigned  for  the  contention  Is 
that  when  an  appeal  In  a  criminal  case 
reaches  the  Supreme  Court  It  is  then  under 
the  sole  control  of  the  Attorney  General.  It 
Is  true  that  in  a  criminal  cause,  when  an  ap- 


peal taken  dther  by  the  state  or  the  defend- 
ant has  once  reached  the  appellate  trlbsnal, 
then,  so  far  as  the  state  is  concerned,  the 
case  passes  under  the  control  of  the  Attorney 
General,  and  by  virtue  of  the  statute  he 
becomes  the  exclusive  representative  of  the 
state  therein.  State  ex  rel.  v.  Jamison.  142 
Ind.  679,  42  N.  B.  850,  and  cases  there 
dted;  State  v.  Sopher,  157  Ind.  360,  61  K.  B. 
765.  An  assignment  of  errors,  however,  it 
one  of  the  essential  steps  in  taking  or  per- 
fecting an  appeal  to  this  court  Hence,  the 
appeal  cannot  be  said  to  have  been  fully 
taken  or  to  have  reached  the  appellate 
tribunal  until  all  of  the  essential  steps  re- 
quired to  perfect  it  have  been  taken.  ElUott't 
App.  Proc.  $  284.  The  appeal,  therefore,  in 
this  case,  bad  not  li>  a  legal  sense,  fully 
reached  the  Supreme  Court  until  the  assign- 
ment, of  errors  therein  had  been  made  and 
filed.  That  the  prosecuting  attorney  unds 
the  law  is  Impliedly,  If  not  expressly,  em- 
powered to  do,  all  and  singular,  that  which 
is  necessary  to  take  and  perfect  on  appeal 
on  the  part  of  the  state  either  to  the  Su- 
preme or  Appellate  Court  cannot  be  success- 
fully controverted.  In  fact  his  authority  to 
subscribe  the  assignment  of  errors  in  aH;)eali 
taken  by  the  state  was  fully  affirmed  and 
sustained  by  this  court  In  State  v.  Sopher. 
supra.  In  this  latter  case  we  held — ^and 
properly  so,  we  think — that  it  would  suffice 
if  either  the  prosecuting  attorney  or  the  At- 
torney General  subscribed  the  assignment  of 
errors.  It  Is  argued,  however,  by  counsel  for 
appellee  that  because  the  appeal  in  the  latter 
case  was  taken,  under  section  1915,  BnmB' 
Ann.  St.  1901,  upon  a  question  reserved  by 
the  state  under  tbe  third  subdivision  of 
section  1955,  Bums'  Ana.  St  1901,  tbe  de- 
dsion  therein  is  not  applicable  to  a  case 
where  the  appeal  is  taken  from  a  judgment 
quashing  and  setting  aside  an  indictment 
This  distinction  is  without  force,  for  the 
power  of  the  prosecuting  attorney  to  sign  his 
name  to  the  assignment  of  .errors,  'Snd  to 
take  all  other  essential  steps  to  perfect  an 
appeal  on  the  part  of  Oi6  state,  does  not  de- 
pend upon  any  particulcu:  subdivision  of  tbe 
above  section,  but  in  reason  it  must  be  held 
that  such  authority  on  his  part  extends  to 
all  appeals  authorized  to  be  taken  by  tbe 
state  in  a  criminal  prosecution.  State  r. 
Sopher,  supra. 

In  respect  to  the  fourth  ground  assigned 
for  dismissing  the  appeal.  It  may  be  asserted 
tbat  an  examination  of  the  transcript  dis- 
closes that  counsel  for  appellant  have  en- 
deavored to  comply  with  the  rule  of  this 
court  in  regard  to  marginal  notes;  and,  while 
the  latter  are  not  as  full  as  they  might  bei 
nevertheless,  in  consideration  of  the  fact  that 
the  record  herein  Is  short  they  serve  the 
purpose  intended  within  the  meaning  of  the 
rule,  and,  under  the  circumstances,  afford  ap- 
pellee no  grounds  for  dismissing  the  appeal. 

It  follows  that  none  of  the  nrounds  assigned 
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f<Hr  cUsmlflslnK  tlila  appeal  la  suatalaad,  and 
tbe  motion  la  therefore  overruled. 

Tbe  next  qneatlDn  presented  by  the  atate  la, 
did  the  ooart  err  In  holding  appellee'a  plea  ot 
abatement  anfflcieat  on  demnrrer?  Hla  conn- 
ael  contend  that,  under  the  facta  therein 
allied.  It  la  disclosed  that  th«  grand  Jury 
which  found  and  returned  the  Indictment 
agalnat  him  was  selected  by  a  Jqry  commla- 
Bloner,  who,  under  the  provlslona  of  the 
Btatntek  waa  Ineligible  and  dlaqnalifled  to 
aerre  aa  auch  commlaaloner,  by  reaaon  of 
his  Interest  In  aulta  pending  In  the  Floyd 
drcnlt  court  agalnat  the  corporation  men- 
tioned; auch  Interest  arising  out  of  the  fact 
that  he  waa  a  stockholder  thereof,  and  a 
member  of  Ita  directory,  and  ao  continued  to 
be  at  the  time  of  the  selection  of  the  grand 
Jury.  The  determination  of  this  question  re- 
qnlres  an  examination  of  the  statute  relative 
to  the  appointment  and  dutiea  of  Jury  com- 
■ataalonera. 

Section  1449,  Boma'  Ann.   St  1901,  «n- 
iwwera   the   circuit   court   during   the   last 
term  beginning  in  each  calendar  year  to  ap- 
point for  tbe  next  ensuing  year  two  persona 
as  Jury  commlsslonera,  who  shall  be  free-' 
holders  and  voters  of  the  county  of  opposite 
politics  to  each  other,  one  of  whom  shall  be 
a  resident  of  the  town  or  dty  in  which  the 
court  la  held.    They  are  by  tbe  proTlslona 
of  the  above  section  required  to  take  tbe  oath 
of  office  therein  prescribed,  that  they  will 
honestly  perform  tbe  duties  of  Jury  com- 
miaslouers  during  their  terms  of  office.    Sec- 
tion 1456,  Bnma'  Ann.  St  1901,  provides  that 
**no  person  shall  be  appointed  a  jury  com- 
mlasioner  who  at  the  time  is  a  party  to  or 
Intereeted  in  a  cause  pending  In  the  oonnty 
[court]  which  may  be  tried  by  a  Jury  to  be 
drawn  daring  the  calendar  year  next  suc- 
ceeding hla  appointment"    The  section  fnr- 
tbor   provides   that  any   Jury   commissioner 
who  shall  fail  to  accept  said  office  shall  be 
deemed  guilty  of  contempt  of  court  etc.    Sec- 
tion   1450,   Bums'   Ann.   St    1901,   provides 
that  tbe  Jury  commissioners  Immediately  af- 
ter their  appointment  shall,  from  the  names 
of  the  legal  voters,  etc.,  on  the  tax  duplicate 
«f  ^e  county  for  the  current  year,  proceed 
to  select  and  deposit  in  a  box  famished  for 
that  porpose  the  names,  written  on  separate 
Blips  of  paper,  etc.,  of  twice  as  many  persons 
aa   will  be  required  by  law  for  grand  and 
I)etlt  Jurors  in  the  courta  of  the  county  for 
■U  of  the  terms  of  such  courts  to  commence 
within  tbe  next  ensuing  calendar  year.    Sec- 
tion   1462,   Bums'   Aon.   St   1901,   provides 
that  within  a  period  of  not  more  than  one 
week   preceding  the  commencement  of  the 
term  of  any  criminal,  or  circuit  court  In  the 
event  there  la  no  criminal,  court,  the  clerk  of 
tbe  court  shall,  after  well  shaking  the  Jury 
box,  open  It  and  draw  therefrom  six  names 
of  comiMtent    persons,  who    shall  be    sum- 
moned as  the  grand  jury  for  such  ensuing 
term.     A  similar  provision  la  made  for  draw- 
lag  the  names  of  persona  who  are  to  aerre 


aa  petit  Jnrora.  Section  1467,  Bnma'  Ann. 
St  1901,  among  other  things,  fixes  a  pw 
diem  to  be  paid  the  said  commlsslonera  aa  a 
compensation  for  their  services. 

There  are  no  facta  alleged  in  the  plea  In 
abatement  to  show  that  the  grand  Jurors 
who  returned  the  indictment  in  question  did 
not  iKMMess  the  qualiflcatlona  required  by 
law,  or  that  the  method  of  aelecting  and 
drawing  them  aa  such  Jurors  waa  not  In 
strict  compliance  with  the  law  relative  there- 
to, aave  and  except  the  point  made  as  to  the 
Incompetency  of  tbe  Jury  oommissloner  here- 
in in  question.  The  sole  proiwsitlon  pre- 
sented and  argued  by  appellee  la  that,  by 
virtue  of  the  fact  that  Dunbar,  the  commis- 
Bioper,  was  at  the  time  of  his  appointment 
a  stockholder  of  the  corporation  against 
whom  actiona  were  then  pending  in  the 
Floyd  circuit  court  he  waa  thereby  wholly 
disqualified  and  Incompetent  to  be  appointed, 
and  that,  under  tbe  express  provisions  of  tbe 
statute,  the  Judge  of  the  Floyd  circuit  court 
was  forbidden  to  appoint  him,  aad  that  con- 
aequently  hla  act  in  selecting  tbe  grand 
Jurors  In  question  waa  illegal  and  wrongful, 
and  subjected  the  indictment  returned  by 
that  body  to  be  quashed  and  set  aside.  It 
win  be  noted  that  the  selection  of  the  grand 
Jnrora  in  this  case  was  an  official  act  or 
function,  to  be  performed  by  the  Jury  com- 
missioners, and  that  this  duty  had.  been 
folly  discharged  by  the  two  Jury  commla- 
aioners  prior  to  the  beginning  of  the  term  of 
court  at  which  the  grand  Jury  that  returned 
the  indictment  waa  impaneled. 

Under  the  facta  in  this  case,  by  reaaon  of 
the  conclusion  which  we  have  reached,  we 
pass  without  deciding  the  question  as  to 
whether  Dunbar,  by  reason  of  hla  being  a 
stockholder  of  the  corporation  against  which 
the  suits  were  pending  in  the  Floyd  circuit 
court,  was,  within  the  meaning  of  the  statute, 
thereby  rendered  ineligible  or  disqualified 
for  the  appointment  of  Jury  commissioner. 
It  is  not  shown  that  the  Judge  of  tbe  court  in 
appointing  the  commissioner  in  question 
knowingly  Intended  to  disregard  the  provis- 
ions of  tbe  statute,  for  it  does  not  appear  that 
he  at  the  time  the  appointment  was  made 
was  apprised  of  or  aware  of  Mr.  Dunbar'a 
relations  to  the  corporation  in  controversy; 
and,  under  the  circumstances,  we  must  as- 
sume that  in  appointing  him  the  Judge  of  the 
Floyd  circuit  court  acted  in  good  faith,  be- 
lieving that  under  the  law  he  waa  qualified 
and  competent  to  be  api>ointed.  The  ap- 
I>ointment  aa  It  appeara,  waa  made  by  tbe 
court  or  Judge  Invested  by  law  with  the  au- 
thority or  i)ower  of  appointing  Jury  commla- 
sloners.  These  officials,  after  their  appoint- 
ment, as  we  may  assume,  duly  qualified 
thereunder  bx  taking  the  oath  prescribed, 
and,  as  shown,  entered  upon  the  performance 
of  the  dutiea  of  tbe  office  by  selecting  Jnrora 
for  tbe  ensuing  calendar  year;  and  the  right 
of  Mr.  Dunbar  to  discharge  this  offlciaL 
duty  apparently    waa    recognized  andQHip 
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quiesced  In  by  the  court  and  Its  offlcbils  and 
ty  the  public  In  general.  The  authority  of 
this  commlBaloner  to  act,  so  far  as  it  ap- 
pears, was  first  challenged  by  appellee  under 
his  plea  In  abatement  Although  bis  ap- 
pointment to  the  office,  as  appellee  contends, 
may  have  been  wrongful  or  Illegal,  be,  at 
least  in  selecting  the  names  of  Jurors,  was 
acting  under  a  color  of  right  or  authority, 
and  was  not  a  mere  intruder  or  usurper  of 
the  office  in  question;  and,  under  the  facts 
shown,  he  was  at  least  an  officer  de  facto,  if 
not  de  jure,  in  the  performance  of  the  duties 
of  a  de  jure  office,  and  as  such  his  official 
acts  in  selecting  the  Jurors  In  question  must 
be  considered  and  deemed  to  be  as  valid  and 
binding — so  far,  at  least,  as  third  parties  and 
the  public  are  concerned — as  though  he  had 
been  a  de  jure  commissioner;  and,  under  the 
circumstances,  his  title  to  the  office  and  bis 
right  to  discharge  the  duties  thereof  cannot, 
as  appellee  seeks  to  do,  be  collaterally  called 
in  question.  This  rule  is  one  which  is  found- 
ed upon  public  policy,  and  is  well  and  uni- 
versally affirmed.  See  the  following  authori- 
ties:' Gumberts  v.  Adams  Ex.  Co.,  28  Ind. 
181;  Smurr  r.  State,  105  Ind.  125,  4  N.  B. 
445;  Parker  v.  State,  133  Ind.  178,  32  N.  E. 
836,  33  N.  E.  119,  18  L.  R.  A.  667;-  State  T. 
Crowe,  150  Ind.  455,  50  N.  B.  471,  and  cases 
cited;  Spegal  v.  Krag,  etc.,  CO.,  21  Ind.  App. 
205,  61  N.  E.  959;  State  v.  Lewis,  107  K.  0. 
967,  12  S.  E.  457,  13  S.  B.  247,  11  L.  R.  A. 
105;  State  v.  Taylor,  108  N.  C.  196,  12  S.  B. 
1005,  12  U  R.  A.  202,  23  Am.  St  Rep.  51; 
State  v.  Carroll,  38  Conn.  449,  9  Am.  Rep. 
409;  Sheehan's  Case,  122  Mass.  445,  23  Am. 
Rep.  374;  McGregor  v.  Balch,  14  Vt  428,  39 
Am.  Dec.  231;  Hamlin  v.  Eassafer,  15  Or. 
456,  15  Paa  778,  3  Am.  St.  Rep.  176;  State 
V.  Mayer,  etc.,  52  N.  3.  Law,  332,  19  Atl.  780, 
8  L.  R.  A.  697;  Mechem  on  Pub.  Officers,  fS 
317-319,  328,  330;  Thpoop  Pub.  Officers,  fi 
633,  636,  651. 

The  contention  that  the  appointment  of 
Dunbar  was  illegal  and  wrongful,  and  there- 
fore absolutely  void,  and  that,  under  the  cir- 
cumstances, he  cannot  be  regarded  as  an  offi- 
cer de  facto,  cannot  be  sustained.  As  pre- 
viously said,  it  is  not  shown  that  in  making 
the  appointment  there  was  any  palpable 
disregard  of  the  law,  and,  for  aught  appear- 
ing to  the  contrary,  the  appointment  may  be 
said  to  have  been  made  in  good  faith,  possibly 
under  a  mistake  of  facts  or  misconception  of 
the  law.  It  must  be  conceded,  however,  that 
at  least  there  was  a  formal  appointment  by 
the  court  empowered  to  make  it,  and  that  the 
commissioner  In  question  was  duly  inducted 
into  the  office  thereunder,  and  therefore  he 
cannot  be  considered  as  a  mere  usurper,  or 
as  having  taken  possession  of  the  office  with- 
out any  authority  whatever.  The  rule  is  well 
settled  that  the  illegality  of  the  election  or 
appointment  of  one  to  public  office,  by  virtue 
of  which  election  or  appointment  he  gains 
entrance  to  the  office,  and  takes  upon  himself 
the  performance  of  Its  duties,  does  not  pre- 


vent the  office  in  question  fMm  being  filled 
de  facto,  and  the  official  acts  of  such  an  in- 
cumbent from  being  shielded  against  a  col- 
lateral attack.  Mechem,  Pub.  Officers,  {{  319- 
321 ;  Throop  on  Pub.  Officers,  H  632,  633,  638, 
651.    See,  also,  other  authorities  above  cited. 

It  is  further  asserted  that  a  Jury  commis- 
sioner under  the  law  of  this  state  is  not  an 
officer,  and  tliat  therefore  his  acts  are  not 
protected  by  the  de  facto  doctrine.  It  will  be 
observed  that  by  the  provisions  of  section 
1449,  supra,  jury  commissioners  are  required 
to  take  an  official  oath  that  they  will  honestly 
perform  their  duties  during  "the  term  of 
office."  Section  1456,  supra,  declares  that 
any  person  appointed  a  jury  commissioner, 
who  shall  "fail  to  take  upon  himself  said 
office,"  etc.,  shall  be  deemed  guilty  of  con- 
tempt of  court,  etc.  These  provisions,  and 
others  of  the  statute  in  question,  conclusive- 
ly show  that  the  Legislature  in  the  enactment 
thereof  intended  to  and  did  create  a  public 
office.  The  de  facto  rule  extends  to  and  em- 
braces officers  of  all  grades,  either  execu- 
tive, ministerial,  or  judicial,  and  applies  to 
inferior  officers  in  like  manner  as  to  those 
who  wete  superior.  Mechem  on  Pub.  Officers, 
S319. 

It  is  not  charged  that  there  was  any  fraud 
or  corruption  in  selecting  the  grand  Jury  in 
controversy,  but  the  plea  in  abatement  pro- 
ceeds entirely  upon  the  theory  that  the  names 
of  the  persons  composing  the  grand  jury 
were  selected  by  an  Incompetent  or  disquall- 
fled  commissioner.  To  repeat,  however,  what 
has  been  previously  said,  the  facta  disclose 
that  if  he  was  not  a  de  jure  commissioner,  he 
was,  at  least  one  de  facto,  whose  acts,  under 
the  rule  asserted,  must  be  protected  against  a 
collateral  attack.  Certainly,  under  the  dr- 
cumstances,  it  cannot,  in  reason  be  said  that 
his  act  in  selecting  the  grand  Jurors  In  ques- 
tion operated  to  prejudice  any  of  the  substan- 
tial rights  of  appellee.  As  previously  shown, 
not  only  had  his  act  of  selecting  the  grand 
jurors  been  fully  performed  before  his  au- 
thority in  the  premises  was  called  in  question, 
but  the  grand  Jury  had  been  Impaneled,  and 
had  actually  returned  the  Indictment  against 
appellee. 

In  respect  to  the  question  of  time  when 
the  objections  to  the  Jury  should  have  been 
Interposed  by  appellee,  it  may  be  said  In 
this  case  that.  Inasmuch  as  Dunbar,  in  the 
eye  of  the  law,  must  be  recognized  at  least 
as  a  de  facto  commissioner,  who  before  the 
impanelment  of  the  grand  Jury  had  already 
fully  performed  the  official  act  In  controvert 
sy,  it  would  follow,  under  the  circumstances, 
that  appellee's  challenge  to  the  array,  had  It 
been  made  on  the  grounds  set  up  in  the  pica  In 
abatement,  would  have  been  no  more  avail- 
able than  are  the  objections  to  the  Indict- 
ment as  presented  by  said  plea.  Were  we, 
under  the  facts  of  this  case,  to  sustain  the 
contention  of  appellee,  then  the  effect  of  our 
holding  would  be  to  affirm  the  right  of  any 
party  in  a  cause  pending  In  t^e  Fk»d(«irQuit 
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court,  triable  hy  a  Jury  during  the  calendar 
;ear  for  -which  the  commlsaiouer  in  question 
had  acted  in  selecting  the  names  of  persona 
to  serre  aa  petit  jnrors,  to  challenge  for  the 
same  reason  the  right  or  authority  of  the 
Jnrors  to  tcj  such  cause.  It  la  manifest  that 
If  the  law  required  or  Warranted  such  a 
holding,  it  would  be  Justly  subject  to  ridicule. 
Formerly,  under  the  law  of  this  state,  the 
board  of  county  commissioners  selected  the 
grand  Jurors.  Were  this  law  still  in  force, 
and  had  the  grand  Jury  in  dispute  been  se- 
lected by  the  board  of  commissioners  of 
Floyd  county,  appellee  might,  with  equal 
propriety  and  right,  have  assailed  the  in- 
dictment, because  the  members  of  said  board 
were  not  eligible  or  legally  qualified  at  the 
time  of  their  election,  or  that  their  election 
for  some  reason  was  Illegal.  If  appellee 
could  successfully  in  this  case  assail  the  title 
or  right  of  the  commissioner  in  controversy 
to  the  office  in  question,  then  his  right  must 
be  affirmed  to  call  in  question  in  like  manner 
the  title  or  right  of  the  clerk  who,  under  the 
law,  drew  from  the  Jury  box  the  names  of  the 
grand  Jurors.  If  the  right  for  which  ap- 
pellee contends  could  be  upheld,  then  there 
would  Tlrtnally  be  no  limit  to  the  rule,  and 
conrta  would  be  constantly  required  to  In- 
yeetlgate  or  Inquire  Into  the  infirmity  of  the 
tltlea  of  their  <^cem,  upon  a  collateral  at- 
tack like  the  one  In  the  case  at  bar. 

It  follows,  and  we  so  adjudge,  that  the 
court  erred  in  overruling  the  demurrer  to  the 
plea  in  abatement,  for  which  error  the  Judg- 
ment la  reversed  and  the  cause  remanded, 
with  instructions  to  the  lower  court  to  sus- 
tain the  demurrer,  and  toe  further  proceed- 
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MoDANIBIi  et  al.  t.  OSBOBNB  et  aL* 

(No.  20,723.) 

(Saprema  Court  of  Indiana.    Oct.  24,  1905.) 

1.  AssiOHiaciiT  roB  BENEnr  or  Cbbditobs— 
OFimATioN— Title  Acquired  bt  Assionkk. 

Aa  a  ^neral  rule,  an  assignee  for  the  bene- 
fit of  creditors  or  a  receiver  cannot  acquire  or 
exercise  an^  greater  title  or  rigbta  in  and  to  the 
property  conunltted  to  his  control  than  the  in- 
aolvent  or  embarrassed  debtor  bad  or  could  en- 
force :  and,  aa  against  a  bona  fide  and  valid  in- 
enmbrance  upon  the  debtor's  property,  the  aa- 
aignment  covers  only  the  equity  of  redemption. 

[Bd.  Note. — For  cases  in  point,  see  vol.  4, 
G«it.  Dig.  Assignments  for  Benefit  of  Creditoia, 
HS23,^] 

2.  Sams  —  Pxbrbbjid   Dbbts  —  Labobkbs' 

CtAIHS. 

Acts  1885,  p.  86,  e.  21  (Bums'  Ann.  St. 
1901,  I  7058).  entitled  "An  act  In  regard  to  the 
payment  of  employes  of  companies^  co-partner- 
ships,  individuals  and  associations,"  provides 
that  all  debts  due  any  person  for  labor  shall  be 
a  preferred  claim  where  the  debtor's  property 
posses  into  the  hands  of  an  assignee;  and  such 
assignee.  In  the  payment  of  debts,  shall  be  re- 
qnired  to  first  pay  In  full  all  debts  due  for 
labor.  The  assignment  statute  provides  that 
any  part  of  the  property  assigned  on  which 
th^re  are  liens  or  incumbrances  may  be  sold  by 
th»  trustee,   subject  to  such  liens  or  incuin- 
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biances,  except  when  otherwise  ordered.  BeUk 
that  a  claim  for  labor  does  not,  on  the  debtor's 
executing  an  assignment  for  the  benefit  of  his 
creditors,  become  a  Hen  upon  Qte  assigned  es- 
tate superior  to  tlie  liens  of  prior  existing 
mortgages  on  the  propirty  included  in  the  as- 
signment, but  becomes  merely  a  preferred  debt^ 
to  be  satisfied  In  preference  to  the  claims  of 
general  creditors. 

Appeal  from  Glrcult  C!ourt,  HendriCka 
County ;  Thomas  J.  Cof er,  Judg& 

Action  by  Cyrus  Osborne  and  others  against 
James  O.  Wlnstead,  in  which  Raymond  B. 
McDanlel  and  others  filed  a  petition  in  Inter- 
vention. From  a  Judgment  for  plalntifl, 
interveners  appeal.  Transferred  from  the 
Appellate  Ciourt,  under  Burna'  Ann.  Bt  1001, 
I  1337J,  Bubd.  2.    AfBrmed. 

See  72  N.  B.  001. 

M.  W.  HopUns  and  B.  T.  HacFall,  for 
appellants.  R.  T.  Hollowell  and  Harding, 
Hovey  ft  Wiltaie,  for  appellees. 

MONTGOMBRT,  J.  Appellee  Cyrus  Os- 
borne brought  this  action  upon  two  notes 
for  $860  and  $1,200,  dated  January  13,  1888, 
and  due  in  four  months  and  in  two  years, 
respectively,  after  date,  and  to  foreclose 
two  real  estate  mortgages  given  to  secure 
the  same.  Appellants,  upon  their  own  ap- 
plication, were  made  parties  to  the  action, 
and  filed  tbelr  intervening  petition,  setting 
up  their  respective  claims  against  the  mort- 
gagor, and  averring  that  they  were  Hens  up- 
on the  mortgaged  property  superior  to  the 
\l&i  of  appellee's  said  mortgages.  Appel- 
lee's demurrer  to  this  petition  for  want  of 
facts  was  sustained,  and,  appellants  declin- 
ing to  plead  further.  Judgment  was  rendered 
against  tbem  for  costs.  Such'  further  pro- 
ceedings were  had  in  the  case  aa  resulted 
in  a  Judgment  for  appellee  upon  said  notes, 
and  a  decree  foreclosing  said  mortgages  and 
for  the  sale  of  the  mortgaged  premises. 

It  is  alleged  on  appeal  that  tbe  court  erp- 
ed  In  Bustalning  tbe  demurrer  of  appellee 
,to  the  Intervening  petition  of  appellants. 
Appellants  averred  in  their  petition  that 
James  O.  Wlnstead,  tbe  mortgagor,  became 
tbe  owner  of  the  real  estate  in  question  od 
tbe  19tb  day  of  December,  1882,  and  con- 
tinued as  such  owner  nittil  the  16tb  day 
of  July,  1901,  at  which  time  be  made  a 
voluntary  assignment  of  all  bis  property  to 
Henry  8.  Cox,  as  trustee,  for  tbe  benefit  of 
his  creditors,  under  tbe  laws  of  this  state; 
that  at  the  time  of  tbe  execution  of  said  mort- 
gages said  Wlnstead  was,  and  prior  tbnreto 
bad  been,  and  thereafter  until  the  date  of 
assignment  continued,  in  the  business  of 
general  farm  Implement  merchandising;  that 
on  July  15.  1901,  aaid  H.  S.  Cox  accepted 
tbe  deed  of  assignment,  caused  the  same  to 
be  duly  recorded,  qualified  as  such  assignee, 
and  entered  upon  tbe  duties  of  his  trust; 
that  on  October  6,  1901,  said  Wlnstead  was 
duly  adjudged  a  bankrupt  by  the  United 
States  District  Court  for  the  District  of 
Indiana,  and  on  Novembw  1^  1901,  iuim[Q 
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IL  Ogden  WM  appointed  and  qualified  aa 

trustee  in  bankruptcy  of  all  the  property  of 
Bald  bankrupt  ;'tliat  In  January,  1002,  appel- 
lee commenced  this  action,  and  caused  Wil- 
liam 0.  Oaborne  to  be  appointed  by  tbe  court 
as  recelrer  of  tbe  mortgaged  property,  "to 
take  charge  of  tbe  property,  rent  tbe  same, 
and  collect  the  rents,  and  apply  them  to  ibe 
payment  of  the  plaintifTs  debt,  taxes,  and, 
the  making  of  necessary  repairs  of  the  build- 
ings on  said  property,"  and  that  said  re- 
ceiver qualified  and  took  charge  of  said  prop- 
erty; that  the  money  realized  from  the 
sales  of  property  coming  Into  the  hands  of 
James  M.  Ogden  as  trustee  In  bankruptcy 
was  not  more  than  sufficient  to  pay  the 
actual  costs  of  the  administration  of  said 
bankruptcy  matter,  and  that  there  were  no 
funds  and  would  be  none  for  distribution 
to  any  creditor  of  said  Winstead ;  that  with- 
in six  years  next  preceding  the  15th  of  July, 
1901,  appellants  each  performed  "manual 
and  mechanical  labor,  work,  and  serrices  for 
said  James  O.  Wtnstead  at  his  special  In- 
stance and  request,  for  which  he  is  indebted" 
to  appellant  McDanlel  In  the  sum  of  $107.85, 
to  appellant  Sadie  Winstead  In  the  sum  of 
$112.75,  and  to  appellant  Elmer  B.  Win- 
stead In  the  sum  of  $800.39,  all  of  which 
was  due;  that  said  James  O.  Winstead  was 
Insolvent  and  all  his  property  had  passed 
Into  tbe  hands  of  Henry  S.  Cox,  as  assignee^ 
as  aforesaid,  since  which  time  he  had  not 
had  any  control  of  the  same;  and  that  tbe 
claim  and  right  of  appellee  in  and  to  said 
property  was  Inferior  to  the  Hens  and  claims 
of  appellants. 

The  prayer,  was  that  appellants'  claims 
be  decreed  to  l>e  liens  upon  said  real  estate, 
and  ordered  paid  first  and  in'  full  out  of  the 
proceeds  arising  from  the  sale  of  said  mort- 
gaged premises.  It  was  also  shown  by  the 
record  that  by  an  order  of  tbe  federal  court 
tile  mortgaged  property  was  abandoned  by 
tbe  trustee  In  bankruptcy,  on  the  ground  that 
there  were  no  equities  In  the  property  above 
tbe  mortgages. 

Tbe  theory  of  appellants'  petition  evident- 
ly Is  that  their  claims  for  labor,  under  the 
statute,  became  liens  upon  the  property  of 
their  debtor  Winstead  at  the  time  the  title 
to  such  proper^  passed  to  his  assignee  un- 
der tbe  deed  of  assignment  for  the  benefit 
of  creditors,  superior  to  tbe  liens  and 
claims  of  all  other  persons;  and  that  tbe 
lien,  having  once  attached,  was  not  divested 
by  the  subsequent  bankruptcy  proceedings 
in  tbe  federal  court.  If  the  premises  are 
sound,  tbe  conclusion  must  of  necessity  follow 

The  statute  upon  which  tbe  claims  of  ap- 
pellants are  based  is  section  7058,  Barns' 
Ann.  St  1901,  and  reads  as  follows:  "All 
debts  dne  any  person  for  manual  or  me- 
chanical labor  shall  be  a  preferred  claim  in 
all  cases  against  any  Individual,  co-partner- 
ship, corporation  or  Joint  stock  company, 
where  the  property  thereof  shall  pass  into 
th*  bands  of  an  assignee  or  receiver,  and 


such  assignee  or  receiver,  In  Ilia  distribution 
and  payment  of  the  debts,  shall  be  rcqniied 
to  first'  pay  in  full  all  debts  dne  for  manual 
or  mechanical  labor  before  paying  any  atba, 
except  legitimate  costs  and  expenses."  The 
act  Is  entitled  "An  act  In  regard  to  the  pay- 
ment of  employes' of  companies,  co-partner- 
ships, individuals  and'  associations  doUig 
business  Or  employing  labor  in  this  stata" 
Acts  1885,  p.  86,  c.  21.  This  statute  has  not 
been  construed  upon  tbe  point  in  question 
by  this  olr  the  appellate  court,  but  section 
7051,  which  is  similar  In  principle,  has  bees 
considered  in  a  number  of  cases. 

Appellant's  counsel,  in  support  of  tbelr 
contention,  have  cited  cases  In  which  other 
statutes  upon  the  subject  of  liens  aiM  pref- 
erences have  been  constmed  and  applied, 
to  which  we  will  briefly  refer.  Warren 
et  al.  V.  Sohn  et  al.,  Il2  Ind.  213,  18  N.  EL 
863,  Involved  section  7448,  Bums'  Ann.  St 
1901,  by  tbe  terms  of  which  a  lien  is  express- 
ly given  to  miners  and  other  employes  for 
their  labor  prior  and  paramount  to  all  other 
liens,  except  tbe  lien  of  the  state  for  taxes, 
and  the  decision  is  clearly  right  Bass  et  aL 
V.  Doerman  et  aL,  112  Ind.  390,  14  N.  E.  377, 
related  to  section  7051,  Bums'  Ann.  St  1901, 
and  was  correctly  decided  upon  the  facts 
stated.  Watts,  Trastee,  et  al.  v.  Sweeney 
et  al.,  127  Ind.  116,  26  N.  B.  680,  22  Am.  St 
Rep.  615,  presented  the  question  of  priority 
of  tbe  lien  of  a  mortgage  of  a  locomotive 
engine  and  that  of  a  mechanic,  under  section 
7268,  Bums''  Ann.  St  1901,  for  necessaiy 
repairs  made  upon  the  order  of  the  mort- 
gagor while  in  possession  of  the  property, 
and  was  rightly  decided.  Tbe  ca.se  of 
Farmers'  Loan  &  Trust  Co.  T.  Canada,  etc, 
Ry.  Co.  et  al.,  127  Ind.  250,  26  N.  E.  784,  11 
L.  R.  A.  740,  correctly  declared  the  priority 
of  the  lien  of  laborers  for  labor  iterformed 
in  tbe  construction  of  a  railroad,  where  the 
Hen  was  acquired  upon  notice  duly  gilven 
'  and  recorded,  as  provided- by  sections  7286 
and  7266,  Bums'  Ann.  St  1901.  In  Shall  t. 
Fontanet  etc..  Mining  Association  et  aL. 
128  Ind.  331,  26  N.  B.  790,  it  was  held  that 
the  claim  of  a  laborer  rendering  services  for 
an  assignee,  while  in  charge  of  and  operating 
a  coal  mine,  was  preferred,  and  should  have 
been  paid  as  part  of  the  costs  and  expenses 
of  the  assignee.  The  case  of  Aurora  Nation- 
al Bank  v.  Black  et  al..  129  Ind.  696,  28  N. 
B.  396,  correctly  declared  tbe  priority  of  tb* 
liens  of  laborers  acquired  upon  notice  given 
and  recorded,  in  accordance  with  tbe  provi- 
sions of  sections  7248  and  7249,  Burns'  Ann. 
St  1901,  by  the  terms  of  which  such  laborers 
might  obtain  "a  first  and  prior  lien  opon 
tbe  corporate  property."  McEIwalne  et  al.  ▼. 
Hosey  et  aL,  136  Ind.  481,  35  N.  B.  272,  cor- 
rectly construed  section  1  of  tbe  mechanic's 
lien  law  (Acts  1889,  p.  257.  c.  128).  Tbe 
case  of  Jenckes  v.  Jenckes  et  al.,  145  Ind. 
624,  44  N.  B.  632,  also  involved  the  construc- 
tion of  the  mechanic's  lien  law  (B<>ctlona 
7256  and  7257.  B^'^^^>^^^^^  it 
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waa  expressly  overruled  In  ttie  case  of  Snl- 
■ec-Vo|^  Macb.  Co.  t.  Bushvllle  Water  Oo., 
160  Ind.  202,  66  N.  E.  683.  The  caaea  of 
Small  T.  Hamines,  156  Ind.  666i  60  N.  E.  842, 
and  Bell  et  al.  t.  Hlner,  16  App.  184^  44  N. 
B.  576,  conatrued  section  7051 ;  and,  ao  far 
aa  they  may  be  deemed  authority  for  the 
construction  of  the  statute  under  immediate 
consideration,  they  are  disapproved. 

There  la  no  intent  manifest  in  the  title,  or 
from  any  language  employed  in  the  body  of 
the  statute  under  conBlderation,  that  an  em- 
ploye should  have  or  could  acquire  a  lien 
upon  all  the  property  of  his  employer  on  ac- 
count of  general  maniial  or  mecluinical  labor. 
It  is  provided,  only,  that  when  the  property  of 
the  debtor  passes  into  the  hands  of  an  assignee 
or  receiver  in  the  Interest  of  creditors,  and  the 
estate  is  reduced  to  cash  and  ready  for  dis- 
tribution, the  laborer  shall  be  so  preferred 
aa  to  receive  payment  of  his  claim  first  in 
point  of  time,  and  to  the  full  Amount,  aa 
against  the  claims  of  general  creditors.  As 
a  general  rule,  an  assignee  or  receiver  can- 
not acquire  or  exercise  any  greater  title  or 
rights  in  and  to  the  property  committed  to 
his  control  than  tlie  Insolvent  or  embarrassed 
debtor  had  and  conld  enforce.  An  assignor 
cannot  transfer  to  his  assignee  a  greater  right 
than  he  holds  himself;  and,  as  against  a 
bona  flde  and  valid  incumbrance  upon  hla 
property,  his  assignment  passes  only  his 
equity  of  redemption  in  the  property  covered 
by  the  lien.  This  equity  of  redemption  la 
all  that  the  assignee  or  receiver  may  ordina- 
rily sell  and  adiliinister  upon,  and  by  the 
sale  of  such  equity,  and  any  other  property 
In  hla  hands,  the  fund  is  creitted  fdr  dis- 
tribution, out  of  which  the  assignee  or  re- 
ceiver Is  directed  by  this  statute  to  pay  labor 
claims  first  and  in  full  after  flie  payment 
of  his  own  legitimate  coats  and  expenses- 
The  assignment  statute  expressly  declares 
that  "any  part  of  the  property  assigned  on 
wUch  there  are  liena  or  Incumbrances  may 
be  sold  by  the  trustee,  subject  to  such  liena 
or  incumbrances,"  except  when  otherwise 
ordered  by  the  court  for  cause  ahown  npoA 
special  application.  There  is  a  very  clear 
and  marked  distinction  between  a  preferred 
debt  and  a  debt  secured  by  a  specific  lien.  A 
general  debt  cannot  become  superior  to 
another  secured  by  a  lien,  unless  expressly 
made  ao  by  a  valid  law ;  and.  if  a  statutory 
lien  1^  to  be  created,  the  language  employed 
ahould  be  specifle  In  declaring  the  fact,  as 
well  aa  the  nature*  ctaaraoter,  and  extent  of 
such  lien.  The  construction  contended  for 
by  appellants  would  require  the  court  to 
infer  the  Uen,  and  that  it  attached  to  this 
particular  property,  and  superseded  a  pre- 
existing valid  mortgage.  If  such  a  result  is 
within  the  meaning  and  Intent  of  the  stat- 
ute* then,  in  case,  of  an  employer's  insol- 
vency, labor  claims  in  amount  unlimited,  and 
bounded  in  time  only  by  the  statute  of  Um- 
Itatidnd,  may  be  enforced  against  bis  estate 
to  the  displacement  and  exdusipn  of  debts 


of  imquesttoiied  validity,  aecured  by  mort- 
gage liena  of  many  years  standing.  We  are 
unable  to  ascribe  such  an  intent  to  the  Lef- 
islatnre,  or  so  to  Interpret  this  statute.  The 
obvious  purpose  of  the  Legislature  in  thia 
enactment  was  to  give  laborers  of  the  claM 
named  in  the  statute  preference  in  the  pay- 
ment of  their  claims  from  the  eetate  of  the  ln> 
solvent  employer  in  the  same  sense  and  to.the 
same  extent  that  preference  is  given  in  the 
payment  of  funeral  expenses  under  the  stat- 
ute for  theadmlnistratloD  of  decedents'  estatea. 

The  facta  alleged  in  appellants'  interven- 
ing petition  were  not  sufficient  to  show  the 
existence  of  a  lien  in  their  favor  upon  the 
mortgaged  premises,  and  the  demurrer  of 
appellee  Osborne  was  rightly  sustained. 

The  Judgment  la  affirmed. 

HADLBY,  J.,  did  not  participate  in  tbla 
decision. 


(US  Ind.  Ml) 

INDIANA    NITROGLYCBRINB    *   TOR- 
PEDO  CO.   V.    LIPPENCOTT  GLASS 
CO.    (No.  20,726.) 
(Supreme  Court  of  Indiana.   Oct  25,  1005.) 

1.  Abatbmkrt   and    Revitai.  —  Dbtectivb 
Sbbvioe. 

It  is  not  ground  for  abating  an  action 
against  a  master  and  his  servant  for  injury 
from  the  negligence  of  the  servant,  brought  in 
the  county  of  the  servant's  residence,  which  was 
other  than  that  In  which  the  master,  a  corpora- 
tion, was  organized  and  had  its  office,  that  the 
Bummons  for  the  master  was  served  on  the  serv- 
ant aa  its  agent,  when  he  was  in  its  employ  aa 
a  laborer,  and  not  otherwise;  this,  at  most, 
being  ground  for  quashing  the  service  on  the 
master. 

2.  Neoligencs  ^  CoNTRiBxrroRT  NEOUOKnai 
— Plkadino  in  Complaint. 

The  complaint  alleging  that  said  explosion 
and  all  the  injuries  and  damages  to  plaintiff 
and  to  a  well  were  caused  solely  and  entirely 
by  the  negligence  of  defendants  in  "shooting^' 
the  well,  shows,  as  a  necessary  inference,  plain- 
tiff's freedom  from  contributory  negligence,  and 
is  therefore  sufScient  .In  that  respect. 
8.  Master  and  Servant— Injuries  bt  Sebt« 
ANT— Verdict— Self- Contradiction. 
A  verdict  for  plaintiff  against  the  master 
alone  in  an  action  against  a  master  and  his 
servant  for  negligence  of  the  latter  is  8elf-con> 
tradictory. 

Appeal  from  Superior  Court,  Madison 
County;  H.  O.  Ryan,  Judge. 

Action  by  the  Iilppencott  Glass  Company 
against  the  Indiana  Nitroglycerine  &  Torpe- 
do Company  and  another.  From  a  judgment 
for  plalntifF  against  defendant  company,  it 
appeals.  Transferred  from  the  Appellate 
Court  (72  N.  E.  183),  under  section  1337J, 
subd.  2,  Bums'  Ann.  St  1901.    Reversed. 

Dailey,  Simmons  &  Dalley,  for  appellant 
Walker  &  Foster  and  J.  A.  May,  for  appellee. 

GIIiLETT,  J.  Appellee  brought  this  action 
against  appellant,  and  one  Stephen  A.  Clarice 
to  recover  damages  sustained',  by  appellee,  al- 
leged to  have  been  caused  bj  the  n^lj^ent; 
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of  said  Clarke,  as  the  servant  of  appellant, 
In  and  about  the  "shooting"  of  a  gas  well  by 
nitroglycerine.  The  cause  was  tried  under 
Issues  made  by  the  joint  answers  of  the 
defendants.  There  was  a  verdict  In  favor 
of  appellee  and  against  appellant  on  the 
fifth  paragraph  of  the  complaint,  bat  the 
verdict  was  silent  as  to  Clarke.  The  court 
rendered  Judgment  for  appellee  against  ap- 
pellant for  the  amount  of  the  verdict,  and 
rendered  Judgment  in  favor  of  Clarke  that 
appellee  take  nothing  and  for  costs. 

It  Is  urged  that  the  court  below  erred  In 
sustaining  a  demurrer  to  a  plea  in  abate- 
ment of  the  action,  which  was  filed  by  ap- 
pellant The  action  was  instituted  in  Madi- 
son county,  and  It  appears  from  the  plea 
that  appellant  was  organized  and  had  its 
office  in  Marlon  county.  The  summons  for 
appellant  was  served  on  said  Clarke  as'its 
agent,  and  it  is  alleged  In  the  plea  that  at 
the  time  of  the  commencement  of  the  ac- 
tion and  at  the  time  of  the  pretended  serv- 
ice Clarke  was  in  the  employ  of  appellant 
as  a  laborer,  and  not  otherwise.  It  was  held 
In  Wright  V.  Compton,  53  Ind.  837,  that  a 
servant  and  his  master  may  be  Joined  in 
an  action  for  the  tort  of  the  former,  commit- 
ted during  the  course  of  his  employment, 
and,  as  this  action  is  of  the  same  character, 
and  as  It  is  not  questioned  that  Clarke  was 
a  resident  of  Madison  county,  it  follows  that 
there  was  no  ground  disclosed  for  the  abat- 
ing of  the  action.  At  the  most,  said  plett 
showed  only  a  ground  for  the  quashing  of 
the  service  upon  appellant,  and,  this  being 
true,  th^e  was  no  reason  for  the  abating  of 
the  action,  as  appellee  was  entitled,  in  the 
event  the  writ  was  quashed,  to  an  alias  writ 
directed  to  the  sherlO  of  Marlon  county. 

It  affirmatively  appears  that  the  verdict 
was  on  the  fifth  paragraph  of  the  complaint, 
and  it  is  contended  on  behalf  of  appellant 
that  a  demurrer  which  it  addressed  to  said 
paragraph  should  have  been  sustained,  be- 
cause there  was  no  averment  of  noncontrib- 
ntory  negligence.  Where  the  Injury  com- 
plained of  is  to  property,  it  is  no  doubt  the 
law  that  to  make  a  complaint  for  negligence 
sufficient  It  must  appear  that  the  plaintilt 
was  not  guilty  of  contribtatory  negligence; 
but  a  direct  averment  Is  unnecessary.  Un- 
der the  more  liberal  rules  of  Code  pleading, 
it  is  sufficient  if  a  fact  appears  as  a  neces- 
sary inference  from  such  facts  as  are  well 
pleaded.  Mallott  v.  Sample  (Ind.  Sup.)  74  N. 
B.  245,  and  cases  cited ;  Pennsylvania  Co.  ▼. 
Sears,  136  Ihd.  460,  34  N.  E.  15,  36  N.  E.  353. 
This  rule  has  been  applied  in  determining 
whether  a  complaint  shows  noncontributory 
negligence  on  the  part  of  the  plaintiff. 
Bvansvllle,  etc.,  R.  Co.  v.  Dexter,  24  Ind.  411 ; 
Rlest  V.  City  of  Goshen,  42  Ind.  339 ;  Jeffer- 
sonville,  etc.,  K.  Co.  v.  Goldsmith,  47  Ind. 
43;  Duffy  v.  Howard,  77  Ind.  182.  In  the 
complaint  before  us  it  Is  alleged  "that  said 
explosion  and  each  and  all  of  said  Injuries 


and  damages  to  plaintiff  and  to  said  well 
were  each  and  all  caused,  produced,  and  oc- 
casioned solely  and  entirely  by  the  unskillful- 
ness  and  negligence  of  defendants  In  shoot- 
ing said  well."  This  was  clearly  sufficient 
under  the  above  authorities.  The  court  in- 
structed the  Jury  that  certain  of  the  para- 
graphs of  the  complaint  were  founded  on  the 
theory  of  negligence,  and  that  the  other 
PAragraphs  were  based  on  a  breach  of  con- 
tract r 

The  twelfth  Instruction  of  the  court,  to  the 
giving  of  which  appellant  excepted,  was  as 
follows:  "There  are  two  defendants  In  this 
case,  and  you  may  find  for  the  plaintiff 
against  both  defendants,  or  against  one  and 
for  the  other,  or  you  may  find  for  both  de- 
fendants, as  the  preponderance  of  the  evi- 
dence warrants." 

After  a  careful  study  of  the  fifth  para- 
graph of  the  complaint,  It  Is  onr  conclusion 
that  In  its  gravamen  It  Is  an  action  for  neg- 
ligence. We  base  this  conclusion  on 'a  study 
of  the  framework  of  the  paragraph,  on  the 
fact  that  there  is  no  sufficient  allegation  as 
to  a  consideration,  and  on  the  farther  fact 
that  otherwise  the  paragraph  would  not  even 
purport  to  state  a  cause  of  action  against 
the  defendant  Clarke.  The  following  cases 
tend  to  support  us  In  the  view  that  said  para- 
graph Is  based  on  the  theory  of  negligence : 
Staley  v.  Jameson,  46  Ind.  160,  15  Am.  R^. 
285;  Ooble  v.  Dillon,  86  Ind.  327,  44  Am. 
Rep.  308;  DeHart  v.  Haun,  128  Ind.  378,  26 
N.  E.  61;  Coy  v.  Indianapolis  Gas  Co.,  146 
Ind.  655,  46  N.  B.  17,  36  L.  R.  A.  535.  But 
we  need  not  discuss  this  point  further,  as 
the  view  above  expressed  as  to  the  theory 
of  said  paragraph  is  in  accord  with  the  posi- 
tion of  counsel  for  appellee.  Treating  said 
paragraph  as  based  on  negligence.  It  is  clear 
that  the  trial  court  fell  into  error  In  the  giv- 
ing of  the  above  Instruction.  There  could  be 
no  responsibility  on  the  part  of  appellant 
under  the  facts  pleaded  In  said  paragraph, 
viewing  it  as  an  action  for  negligence,  un- 
less Clarke,  its  servant  was  also  negligent; 
and  a  Terdict  against  the  former  and  In  favor 
of  the  latter  would,  under  the  allegratlons 
of  the  paragraph,  have  been  self-contradic- 
tory. If'  appellant  were  compelled  to  pay 
damages.  It  had  a  right  to  seek  Indemnity 
from  Its  servant,  and  as  the  latter  had  been 
discharged  In  a  suit  on  the  merits,  he.  coold 
not  again  be  held  liable,  for  that  would  de- 
prive him  of  the  benefit  of  his  adjudication. 
Doremns  v.  Root,  23  Wash.  710,  63  Faa  572, 
54  L.  R.  A.  649 ;  City  of  Anderson  y.  Flem- 
ing, 160  Ind.  697,  67  N.  B.  448,  66  Ii.  R.  A. 
119.  The  action  of  the  court  Is  sought  to  be 
defended  under  section  570,  Bums'  Ann.  St 
1901,  but  we  are  of  opinion  that  said  provi- 
sion is  not  applicable  to  the  circumstances 
of  this  case. 

Judgment  reversed,  and  a  new  trial  or- 
dered. 
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(165  Ind.  366} 

TOWN  OF  WINAMAO  t.  STOUT. 
(No.  20,631.) 
(Snpreme  Court  of  Indiana.    Oct  25,  IfiOS.) 
Modification   of  judgment    For   opinion, 
see  76  N.  B.  158. 

PER  CURIAM.  Tbe  death  of  appellee, 
Frank  Stout,  having  been  suggested,  the 
Judgment  .of  affirmance  heretofore  rendered 
by  this  court  is  modified  to  the  extent  of 
ordering  that  said  judgment  be  afllrmed  as 
of  the  date  of  the  submission  of  this  cause 
OD  appeal.       / 

(165  Ind.  369) 

EVANS  T.  STATE  ez  reL   FREEMAN. 

(No.  20,641.) 
(Supreme  Court  of  Indiana.    Oct  25,  1905.) 

1.  STATtTTES  —  RB-BNACTUKNT  AFTEB  CON- 
BIBUCTIOM. 

The  Legislature,  by  carrying  bodily  into 
Rev.  St.  1881  (sections  978,  980),  Rev.  St.  1852, 
p.  485,  pL  4,  c.  3,  {}  1,  3,  after  their  construc- 
tion by  tbe  Supreme  (Donrt,  as  making  a  married 
woman  a  competent  witness  in  bastardy  pro- 
ceedings instituted  by'  her,  adopted  such  con- 
struction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Statutes,  {§  216,  312.] 

2.  Witnesses  —  CoitprrENCT  or  Mabbied 
WOMKK— Bastards— NoNAcoBss  or  Hus- 
band. 

Under  Bums'  Ann.  St.  1901,  {}  900,  992, 
providing  for  bastardy  proceeding  on  complaint 
of  "any  woman,"  the  mother  of  a  bastard,  and 
that  the  mother  shall  be  a  competent  witness, 
she  is  competent  to  prove  all  the  elements  necee- 
sary  to  sustain  the  charge,  including  nonaccess 
of  the  husband. 

[Ed.  Note. — For  cases  in  point,  see  vol.  50, 
Gent.  Dig.  Witnesses,  §{  169,  159%.] 

8.  Bastabds— Evidence. 

Evidence  of  prosecutrix  In  bastardy  pro- 
ceedings need  not  be  corroborated,  but  its 
weight  is  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  fl. 
Cent.  Dig.  Bastards,  {  175.] 

On  petition  for  rehearing.    Overruled. 
For  former  report,  see  74  N.  E.  244. 

HADLET,  J.  Appellant's  petition  for  a 
rehearing  Is  accompanied  with  so  much 
earnestness  and  manifest  research  that  we 
are  Impressed  with  the  propriety  of  amplify- 
ing somewhat  the  principles  of  tbe  previous 
decision.  Appellant  claims  that  the  court 
has  fallen  Into  two  errors:  (1)  In  holding 
that  In  bastardy  cases  the  unsupported  testi- 
mony of  the  mother  may  be  sufficient  to  sus- 
tain a  judgment  against  the  defendant,  with- 
out corroboration  on  the  point  of  tbe  hus- 
band's access.  (2)  In  holding  that  the  testi- 
mony of  a  married  woman  is  admissible  to 
prove  the  nonaccess  of  the  husband.  In 
1734  Lord  Hardwicke  arbitrarily.  In  R.  v. 
Reading,  In  a  filiation  proceeding — that  is,  to 
charge  a  bastard's  father  with  its  support — 
declared  that  a  wife  was  a  competent  witness 
to  prove  the  adultery  between  herself  and  the 
defendant,  because  the  secrecy  of  tbe  act 
would  admit  of  no  other  proof;  but  that  it  I 


was  Improper,  on  account  of  the  interest  of 
the  wife  in  relieving  her  husband  of  the 
burden, to  charge  the  maintenance  of  the  child 
against  the  defendant  upon  the  mother's 
sole  and  uncorroborated  testimony  of  tbe  non- 
access  of  tbe  hasband.  3  Wlgmore,  Ev.  | 
2063,  p.  2761.  This  declaration  of  Lord 
Hardwicke  was  accepted  and  followed  by  the 
courts  of  England  down  to  1777,  when  Lord 
Mansfield,  in  Goodrlght  v.  Moss,  Cowp.  R. 
501,  annoimced  as  the  law  of  England,  found- 
ed in  decency,  morality,  and  policy,  that 
neither  husband  nor  wife  would  be  permit- 
ted as  a  witness  to  bastardize  the  issue  of 
tbe  wife  after  marriage  by  testifying  to  the 
nonaccess  of  tbe  husband.  Under  the  doc- 
trine of  Lord  Mansfield,  a  married  mother's 
testimony  was- no  longer  a  question  of  cor- 
roboration, but  one  of  competency  In  relation 
to  access  of  the  husband.  It  was  a  doctrine 
which,  as  against  the  husband  and  wife,  con- 
clusively presumed  the  legitimacy  of  the 
child,  but  recognized  the  wife's  right  to 
testify  to  tbe  Illicit  connection,  to  the  birth 
of  the  child  before  marriage,  or  within  a 
month  after  marriage;  but  denied  her  tbe 
right  to  be  heard  that  her  husband  was  con- 
tinuously absent  in  the  army  for  two  years 
next  before  the  birth  of  the  child.  "Such  in- 
consistency," says  Prof.  Wlgmore  In  his 
treatise  on  Evidence,  "is  obviously  unten- 
able. *  *  *  The  truth  Is  that  these  high 
sounding  'decencies'  and  'moralities'  are  mere 
Pharisaical  afterthoughts.  Invented  to  ex- 
plain an  otherwise  Incomprehensible  rule, 
and  having  no  support  In  the  established 
facts  and  policies  of  our  law.  There  never 
was  any  true  precedent  for  the  ruie^  and 
there  is  just  as  little  reason  of  policy  to 
maintain  rt."  3  Wlgmore,  Ev.  1 2064,  p.  2768. 
There  has  been  much  diversity  among  the 
American  courts  as  to  which  of  the  two  Eng- 
lish rules  was  the  soundest  In  the  early 
part  of  the  last  century  the  tide  was  decided- 
ly in  favor  of  the  Harwlcke  view,  while  later 
on  the  Mansfield  rule  seems  to  have  attracted 
the  most  attention  and  found  the  most  favor 
among  the  courts  In  states  where  the  matter 
has  not  been  regulated  by  statute.  The  law 
being  thus  unsettled  when  our  state  govern- 
ment was  organized,  the  Legislature  at  Its 
second  session  somewhat  extended  the  Mans- 
field rule  by  the  passage  of  an  act  which  ef- 
fectually closed  the  door  against  prosecutions 
for  bastardy  by  married  women  by  providing 
for  such  prosecutions  by  unmarried  women 
only.  Atts  1818,  p.  229;  Smith  v.  State,  4 
Blackf.  188.  The  operation  of  this  Indiana 
rule  was  found  to  be  attended  with  so 
much  hardship  and  injustice  that  the 
Legislature  again  took  the  subject  up  In  1843, 
and  provided  that  "any  woman  who  has  been 
delivered  of  a  bastard  child  or  who  is  preg- 
nant with  such  child"  may  prosecute,  and 
"such  woman  shall  be  admitted  as  a  com- 
petent witness  on  such  trial,  leaving  her  cred- 
ibility to  the  jury."  Rev.  St  p.  1843,  p.  363, 
c.  20,  S  1.    These  provisions  of  1843  wer^^ 
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carried  Into  fhe  Revision  of  1852  (Rev.  St 
13S2,  p.  485,  pt.  4,  c.  8,  §1)  In  these  words: 
"When  any  woman  has  been  delivered  of,  or 
is  pregnant  with,  a  bastard  child,  shall  make 
complaint;"  etc,  "•  •  •  but  [section  3] 
the  rules  of  evidence  shall  be  the  same  as  in 
civil  cases;  and  the  mother  of  the  child,  if 
of  sound  mind,  shall  be  a  competent  wit- 
ness," and  (section  11)  the  death  of  the 
mother  shall  not  abate  the  suit.  "And  in 
such  case  the  testimony  of  the  mother,  taken 
in  writing  before  the  justice  of  the  peace  may 
be  read  in  evidence,  and  shall  have  the  same 
force  as  If  she  were  living  and  had  testified 
to  the  same  in  court"  The  statute  as  adopt- 
ted  in  1852  was  carried  bodily  into  the 
Revision  of  1881,  and  Is  now  in  force.  After 
the  passage  of  the  act  of  1852,  and  before  its 
re-enactment  In  1881,  the  former  act  was 
twice  interpreted  by  this  court  Cuppy  v. 
State,  24  Ind.  (1865)  389;  Dean  v.  State,  29 
Ind.  (1868)  483.  In  the  Cnppy  Case  it  is 
said:  "At  common  law  a  married  woman 
was  not  a  competent  witness  to  prove  non- 
access  by  the  husband,  but  our  statute  has 
declared  'that  the  mother  of  the  child,  if  of 
sound  mind,  shall  be  a  competent  witness.' 
A  witness  declared  competent  by  the  statute 
is  to  be  regarded  as  any  other  witness,  and 
restrictions  Imposed  by  the  common  law  can- 
not be  applied  as  restricting  her  testimony, 
in  the  face  of  the  express  letter  of  the  stat- 
ute." This  construction  of  the  act  of  1852 
having  l)een  promulgated  prior  to  the  Re- 
vision of  1881,  the  Legislature  at  the  latter 
date,  in  re-enacting  the  statute  of  1852,  will 
be  held  to  have  adopted  also  the  construction 
put  upon  the  law  by  the  court.  Board,  etc., 
v.  Conner,  155  Ind.  484,  496,  53  N.  E.  828,  and 
cases  cited. 

We  are  now  asked  to  overrule  the  Cuppy 
and  Dean  Cases,  and  to  hold  that  the  statutes 
conferring  upon  all  women,  married  or  un- 
married, competency  to  testify,  has,  by  Im- 
plication, Ingrafted  upon  It  either  the  Hard- 
wicke  rule,  which  Requires  corroboration  of 
married  mothers,  or  the  Mansfield  rule,  which 
for  the  sake  of  decency  and  seemllness  ex- 
cludes married  women  from  testifying  concern- 
ing the  access  of  the  husband.  Thel^eglsla- 
ture  had  clearly  the  power  to  abrogate  the 
common-law  rule,  and  to  declare  who  shall  be 
competent  to  testify  in  this  as  well  as  all 
other  cases.  There  is  nothing  doubtful  or 
ambiguous  about  the  words  "the  mother 
[any  mother]  of  the  child,  if  of  sound  mind, 
shall  be  a  competent  witness."  A  competent 
witness  to  what?  Manifestly  to  prove  the 
complaint  provided  for  in  the  first  section 
of  the  act  charging  the  defendant  with  being 
the  father  of  her  Illegitimate  child.  She  is 
declared  to  be  competent  to  testify  in  sup- 
port of  the  charge,  which,  in  the  absence  of 
any  express  limitation  or  restriction,  means 
all  the  elements  necessary  to  sustain  the 
charge.  Including  the  principal  fact 

The  corroboration  of  the  relatrix,  con- 
tended for  by  appellant  goes  only  to  affect 
her  credit  or  the  probative  force  of  her  testi- 


mony, which  may  or  ma;  not  be  sufficient 
without  corroboration.  As  to  this,  all  per- 
sona with  UB  are  competent  witnesses,  ex- 
cept such  as  are  expressly  disqualified  by 
statute ;  and  as  we  iiave  no  statute  requiring 
oorroborAtion  in  order  to  oonvictloa  In  tliis 
sort  of  case,  as  in  seduction,  enticing,  per- 
Jury,  and  other  crimes,  there  need  be  none, 
and  the  weight  to  be  given  the  testimony  of 
the  relatrix,  as  that  of  other  competent  wit- 
nesses in  civil  causes,  and  whether  suffl- 
cient  to  authorize  recovery,  is,  in  the  lan- 
guage of  the  act  of  1843,  "left  to  the  jury." 
See  7  Am.  &  Eng.  Ency.  (2d  Ed.)  p.  868; 
Olson  ▼.  Peterson,  83  Neb.  858,  60  N.  W. 
155;  State  v.  McGiothlen,  66  Iowa,  544,  0  N. 
W.  893 ;  People  v.  Lyon,  83  Hun,  303,  31  N. 
Y.  Supp.  942;  State  v.  Nichcris,  29  Minn. 
357,  13  N.  W.  153 ;  State  T.  Tipton,  15  Mont 
74,  38.Paa  222;  MdTarland  t.  People,  72 
111.  368. 

We  will,  however,  say  In  passing  that  the 
prevailing  presumption  that  a  child  bom  In 
wedlock  is  legitimate  is  a  Just  and  salutary 
rule,  that  should  not  b^  lightly  regarded.  It 
Is  not  the  duty  of  a  court  or  jury  in  all  cases 
to  find  the  nonaccess  of  the  husband  proved 
upon  the  testimony  of  the  wife  alone.  On 
the  contrary,  the  court  should  always  care- 
fully scrutinize  the  testimony  of  a  married 
woman,  and,  when  it  Is  shown  that  the  par- 
ties were  still  living  together  in  the  period 
when  the  child  must  have  been  begottoi. 
and  the  husband  bad  opportunity,  proof  of 
the  principal  fact  viewed  in  the  light  of  all 
the  surrounding  facts  and  circumstances, 
should  be  direct  clear,  and  convincing  to 
justify  the  court  In  charging  the  defendant 
and  in  placing  the  badge  of  dishonor  upon 
the  unoffending  ofTsprlng  of  the  mother.  The 
fact  however,  should  be  determined,  like 
any  other  fact  from  a  consideration  of  all 
the  evidence  submitted,  giving  due  weight 
to  all  collateral  facts  that  reasonably  and 
naturally  affect  the  value  of  the  testimony. 
Continental  Ins.  (3o.  v.  Jachnichen,  110  Ind. 
59,  10  N.  E.  636,  69  Am.  Rep.  194.  What 
we  have  already  said  disposes  of  the  second 
proposition. 

The  statute  which  dispenses  with  corrobor- 
ation as  an  essential  to  recovery  also  makes 
the  married  mother  a  witness,  generally.  In 
her  own  prosecution  for  bastardy,  and  her 
credibility  on  every  Issuable  fact  Is  left  to 
the  jury.  The  record  discloses  that  the  re- 
latrix, in  giving  responsive  answers  to  ques- 
tions propounded  to  her  by  appellant's  counsel, 
testified  that  her  child  was  bom  September 
8,  1902 ;  that  she  came  to  Bloomlngton  from 
Louisville,  Ky.,  in  October,  1901;  that  five 
months  before  leaving  Louisville  she  and 
her  husband  separated;  and  that  she  had 
never  been  with  nor  seen  her  husband  since 
the  separation.  This  was  sufficient  to  justi- 
fy the  court's  finding  of  nonaccess  of  the 
husband.  We  are  now  strengthened  In  our 
view  that  the  original  opinion  correctly 
stated  the  law.         i,gtzed  by -^OOQlC 

Petition  for  rehearing  overruled.    O 
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WILLIS   et   al.   ▼.  WILLIS.    (No.   20,500.) 
(Snpreme  Court  of  Indiana.    Oct  12,  1905.) 

1.  Habeas  Cobptjb— Cubtodt  ojr  ImrAnrs— 

DlfiCRETIOM  OT  C!OUBT. 

A  petition  for  habeas  corpus  for  the  custody 
of  a  child  is  addressed  to  the  sound  le^  dis- 
cretion of  the  trial  court 

[Ed.  Note. — For  cases  in  jwint  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus,  {  6.] 

2.  SaKK— MOTIDNB  TO  QtTASH— BmOT  AB  AD- 
UIB8I0H. 

Respondent   to  a   petition   for   a   writ-  of 
habeas  corpus  admits  the  truth  of  the  allega- 
tions of  the  writ  by  moving  to  quash  the  same. 
8.  Samb— OuaroDT  of  Infants— Petttiow— 
StnwiorENCT  OF  Facts. 

A  petition  for  writ  of  habeas  corpus  for 
the  cnstody  of  a  child  IS  months  of  age,  al- 
leging that  respondent,  the  husband,  and  father 
of  the  child,  by  reason  of  his  cruel  and  in- 
hnman  treatment,  compelled  petitioner,  bis  wife 
•nd  the  mother  of  the  child,  to  leave  him,  and 
go  elsewhere  to  reside;  that  subsequently,  re- 
roondent,  through  false  promises,  induced  pe- 
titioner to  return  to  the  city  In  which  respond- 
ent lived,  and  there,  by  false  promises  and  de- 
ceptions, temporarily  obtained  the  possession 
of  the  child,  and  failed  to  return  it  in  accord- 
ance with  his  promise;  that  petitioner  is  a  fit 
person  to  be  entrusted  with  the  custody  of  the 
child,  while  respondent  is  not  a  fit  or  suitable 

Serson  to  have  its  care  and  cnstody,  but  is  ad- 
icted  to  the  excessive  use  of  intoxiroting  liq- 
nors,  and  has  a  violent,  ungovernable  temper ; 
and  generally  alleging  that  the  restraint  of  the 
child  is  wrongful  and  without  cause — is  snffl- 
cient  to  sustain  the  writ  and  authorize  the  de- 
livery of  the  child  to  the  custody  of  Its  mother. 
4.  Appeal  — Assignments  of  Bbbob  — Vabi- 

ANCE   FROM  ReCOBD. 

An  order  book  entry  r«cited  that  "respond- 
ents •  *  •  filed  their  written  motions  and 
reasons  for  a  new  trial  herein,"  Following  the 
entry  appeared  a  separate  motion  by  each  of 
the  respondents  for  a  new  trial.  The  record 
then  recited  that  the  court,  being  fnlly  advised, 
overruled  "said  motion,  to  which  ruling  of  the 
court  said  respondents  except,  ♦  •  *  and  re- 
spondents- now  pray  an  appeal  to  the  Supreme 
Court."  Held,  that  a  separate  assignment  by 
only  one  of  the  lespondenta  "that  the  court 
«rred  in  overruling  his  motion  for  a  new  trial, 
to  which  ruling  he  excepted,"  was  not  support- 
ed by  the  record,  and  would  be  disregarded. 

Appeal  from  Circuit  Court,  Marion  Coun- 
ty ;   Henry  Clay  Allen,  Judge.. 

Habeas  corpus  proceedings  by  Hattle  Bell 
Willis  against  Nathaniel  Parker  Willis  and 
another.  From  a  Judgment  in  favor  of  peti- 
tioner, respondents  appeaL    Affirmed. 

CiMimbera,  Pickens,  Mooiea  A  Darldson 
and  Means  Se  Bn^iting,  for  appellanta  Mar- 
tin M.  Hngg  and  James  A.  Collins,  for  ap- 
pellee. 

JORDAN,  J.  AppeUee,  Hattle  B.  WllUs, 
petitioned  tbe  lower  court  to  issne  a  writ  of 
babeas  corpus  against  appellants  fw  the  pur- 
pose of  secnrlng  tbe  possession  or  custody  of 
bo:  infant  daughter.  The  writ  was  according- 
ly Issued.  Appellant  Nathaniel  P.  WllUs  ap- 
peared la  court,  and  filed  a  separate  motion 
to  quash  the  writ,  on  tbe  grounds:  (1)  That 
tbe  petition  did  not  show  or  , allege  tbat  the 
Infant  child  therein  mentioned  was  unlawful- 
ly or  Illegally  restrained  of  its  liberty.    (2) 


Tbat  It  did  not  show  s  suflldent  reason  to  en- 
title tbe  petitioner  to  tbe  custody  of  said 
child.  (8)  That  it  did  not  show  any  sufficient 
reason  why  the  defendant  was  not  entitled  to 
its  custody.  (4)  That  it  did  not  show  tbe 
cause  or  pretense  of  restraint  Tbls  motion 
was  overruled,  to  wblcb  appellant  excepted. 
Each  of  tbe  appellants  filed  a  separate  re- 
turn to  tbe  writ  of  habeas  corpus.  Trial  by 
tbe  court,  and  finding  in  favor  of  tbe  petition- 
er, appellee  herein,  to  tbe  effect  tbat  she  was 
the  mother  of  said  Infant,  Mary  Frances 
Laura  Willis,  and  was  entitled  to  ber  cus- 
tody, and  tbat  the  respondents,  appellants 
berein,  unlawfully  restrained  said  infant  of 
b&e  liberty.  Judgment  was  rendered  upon 
the  finding  tliat  said  Infant  be  discharged 
from  the  custody  of  tbe  respondents,  and  tbat 
ber  custody  be  awarded  to  the  petitioner. 
Written  motions  by  the  respondents  for  a 
new  trial  for  tbe  reasons  therein  specified 
were  filed  and  overruled.  Appeal  prayed  and 
taken  to  this  court 

Appellant  Nathaniel  P.  Willis  separately 
assigns  as  error  (1)  that  the  court  erred  in 
overruling  his  motion  to  quash  the  writ  of 
habeas  corpus,  and  (2)  that  tbe  court  erred  in 
overruling  his  motion  for  a  new  trial,  to 
which  ruling  he  excepted.  He  and  bis  co- 
appellant  Jointly,  assigned  (1)  that  tbe  court 
erred  in  overruling  their  motion  to  quash  tbe 
writ,  and  (2)  In  overruling  their  motion  tor  a 
new  trial,  to  which  ruling  they  excepted. 

Tbe  petition  substantially  dIscloBes  that 
tbe  petitioner,  appellee  herein,  and  appellant 
Nathaniel  P.  Willis  are  husband  and  wife; 
that  they  llve^  separate  and  apart  from  each 
other ;  tbat  tbe  Infant  cblld  in  question,  Mary 
Frances  Laura  Willis,  Is  of  the  age  of  18 
months;  that  the  petitioner  is  its  mother, 
and  tbe  said  defendant  is  Its  f atber ;  tbat  It 
is  tlie  legitimate  issue  of  the  marriage  be- 
tween the  petitioner  and  tbe  defendant  Ap- 
pellee has  had  the  sole  care,  charge,  and  cus- 
tody of  said  child  from  tbe  time  of  its  birth 
until,  as  alleged,  it  was  fraudulently  taken 
from  her  care,  charge,  and  custody  by  tbe  de- 
fendants, as  hereinafter  shown.  The  parties 
were  married  on  April  26,  1900,  and  since 
that  date  the  defendant  has  been  guilty  of 
cruel  and  Inhuman  treatment  of  bis  said 
wife,  appellee  herein ;  be  has  been  an  tiabit- 
ual  drinks:  of  intoxicating  liquors,  and  ac- 
customed to  returning  home  in  an  intoxicated 
condition.  On  divers  occasions  be  cursed 
and.  beat  bia  said  wife  "until  she  was  com- 
pelled to  take  h«r  bei."  By  reason  of  the 
kicking  and  beating  she  received  from  tbe  de- 
fendant, she  was  made  sick  for  a  period  of 
three  months.  In  the  month  of  October, 
1901,  appellee  was  compelled  to  leave  tbe  de- 
fendant on  account  of  bis  cruel  and  brutal 
treatment  towards  ber.  Thereafter,  in  tbe 
month  of  January,  1902,  tipon  repeated  prom- 
ises made  by  the  defendant  to  ber  that  he 
would  reform,  she  consented  to  return  to  his 
home,  but   tbe  defendant  continued  thern- 

after  to  abuse  and  brutall; 
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tmtil  bis  abuse  became  so  rlolent  tbat  sbe 
was  compelled  to  seek  tbe  home  of  ber 
motber  for  protection.  On  one  occasion  tbe 
defendant  threw  her  down,  and  on  another 
occasion,  after  the  birth  of  said  child,  while 
sbe  was  sick  In  bed,  he  cursed  and  abused 
ber,  and  would  return  home  "beastly  drunk." 
By  reason  of  his  habitual  and  constant  abuse, 
tbe  appellee  was  compelled,  on  or  about  the 
15tb  day  of  July,  1904,  to  leave  the  defend- 
ant, and  with  htx  said  Infant  child  she  ap- 
pears to  have  gone  to  tbe  state  of  Missouri 
In  August,  1904,  she,  with  tbe  said  child, 
was  living  at  a  place  called  Hayti  in  said 
state.  Tbe  defendant  came  to  tbe  place 
where  sbe  was  living,  and  represented  to  bet 
that,  if  she  would  return  to  Indianapolis  in 
tbe  state  of  Indiana,  be  would  divide  their 
property  and  secure  ber  a  divorce.  Upcm 
their  arrival  at  Indianapolis,  on  their  return 
from  said  state  of  Missouri,  tbe  defendant 
represented  to  the  appellee  that  his  motber, 
Ella  Willis,  co-appellant  herein,  was  very 
ill,  and  tbat  sbe  desired  to  see  said  Infant 
child,  and  he  agreed  and  promised  appellee 
to  return  tbe  child  to  ber  early  in  tbe  after- 
noon of  said  day.  She  believed  bis  represen- 
tations and  statements  to  be  true,  and  al- 
lowed Iilm  to  take  the  child  in  question  to  the 
home  of  his  mother,  Ella  Willis,  In  tbe  city 
of  Indianapolis,  Ind.  It  is  alleged  tliat 
said  defendants,  Nathaniel  P.  and  Ella  Wil- 
lis, have  ever  since  kept  said  child  in  their 
care,  charge,  and  custody,  and  have  deprived 
appellee  of  tbe  care,  charge,  and  custody 
thereof.  Appellee  further  shows  in  her 
petition  tliat  sbe  is  ready,  able,  and  willing 
to  care  for  said  child,  and  tbat  sbe  is  a 
fit  person  to  have  the  care,  charge,  and  cus- 
tody thereof,  while  on  the  contrary  the  de- 
fendant Nathaniel  P.  Willis  is  not  a  fit  per- 
son to  have  tbe  care  and  custody  of  tbe  child ; 
tbat  be  is  a  man  who  is  addicted  to  the  use 
of  intoxicating  liquors,  has  a  violent  and 
ungovernable  temper,  and  is  away  from 
his  home  until  late  in  the  night;  tbat  be 
frequents  and  spends  a  great  portion  of  bid 
time  in  saloons,  and  thereby  is  compelled 
to  leave  said  child  with  his  mother,  Ella 
Willis.  Tbe  latter,  it  is  allied.  Is  not  a  fit 
person  to  have  tbe  care  and  custody  of  said 
child;  that  sbe  is  a  woman  of  violent  and 
ungovernable  temper,  and  has  unkind  feel- 
ings toward  appellee,  and,  if  allowed  to  re- 
tain tbe  custody  of  tbe  child,  she  would 
teach  it  to  dislike  and  bate  appellee,  its 
motber.  It  is  charged  that  the  defendants 
have  unlawfully  and  wrongfully  seized  tbe 
body  of  tbe  child  in  question,  and  without 
cause  restrain  it  at  No.  128  West  Walnut 
street,  in  tbe  city  of  Indianapolis,  Ind.,  and 
wrongfully  depi'ive  tbe  petitioner  of  the 
custody  and  possession  thereof,  by  forcibly 
confining  and  restraining  said  child  in  tbe 
dwelling  bouse  of  defendant  Ella  Willis;  tbat 
tbe  said  restraint  is  unlawful  and  without 
cause   or   right.    Tbe   defendant   Nathaniel 


P.  Willis  has  not  secured  tbe  custody  and 
IMSsesslon  of  said  child  by  permission  of 
this  petitioner,  nor  by  tbe  order  or  authority 
of  any  court 

Counsel  for  appellant  Nathaniel  P.  Willis 
contend  that  tbe  motion  of  tbe  latter  to  qnasb 
the  writ  ought  to  have  been  sustained  on  tbe 
grounds  assigned  therein  as  to  the  insufficiency 
of  the  petition.  We  cannot  agree  with  coun- 
sel tbat  the  petition  is  not  sufficient  to  Justify 
tbe  court  in  issuing  tbe  writ  of  habeas  cor- 
pus. It  is  disclosed  by  this  pleading  that  by 
reason  of  tbe  cruel  and  inhuman  treatment 
of  appellee  by  appellant,  ber  husband,  and 
father  of  ber  child,  that  she  was  finally  com- 
pelled to  leave  him,  and  go  elsewhere  to 
reside.  It  appears  tbat  sbe  witb  ber  diild 
went  to  the  state  of  Missouri,  and  located 
at  the  town  moitloned  in  the  petition.  Sut>- 
sequently  appellant,  through  a  false  promise, 
Induced  her  to  return  witb  him  to  the  dty  of 
Indianapolis,  and  by  other  false  promises  and 
deceptions  he  temporarily  obtained  from  ber 
the  possession  of  the  child,  and  then  failed 
and  refused  to  return  It  to  her,  in  accordance 
with  his  promise.  Tbe  petition,  by  Its  general 
averments,  and  by  facts  specifically  alleged, 
shows  that  she  is  a  fit  person  to  be  intrusted 
with  the  custody  thereof,  tbat  she  is  ready 
and  able  to  care  for  and  support  it,  while  on 
the  contrary  its  father,  appellant,  is  shown 
not  to  be  a  fit  or  suitable  person,  under  tbe 
circumstances,  to  have  tbe  care  and  custody 
of  the  said  infant  child.  There  is  a  general 
averment  at  least  to  disclose  that  the  defend- 
ants unlawfully  and  wrongfully  without 
cause  restrained  the  child  at  the  place  desig- 
nated in  the  petition.  Possibly  the  pleading 
is  not  as  definite  and  specific  in  some  respects 
as  it  should  be,  but  upon  the  whole  we  are  of 
the  opinion  tbat  It  is  sufficient  to  sustain 
tbe  writ  Curtis  v.  Curtis,  131  Ind.  489,  30 
N.  E.  18 ;  Scbleuter  v.  Canatsy,  148  Ind.  384, 
47  N.  E.  825. 

The  petition  in  question  was  addressed  to 
the  sound  legal  discretion  of  the  trial  court, 
and  appellant  under  his  motion  to  qnasb. 
In  like  manner  as  by  demurring  to  a  pleading, 
admitted  the  truth  of  the  allegations  therein. 
Considering  these  as  true,  they  certainly 
show  a  sufficient  prima  facie  case.  Such  a 
state  of  facts  is  disclosed  as  would  authorize 
the  conclusion  tbat  the  interest  and  welfare 
of  this  infant  of  tender  age,  as  shown,  will 
be  best  subserved  by  awarding  tbe  custody 
thereof,  at  least  pro  tempore,  to  appellee,  the 
mother,  who,  as  It  appears,  has  had  it  under 
her  care  since  its  birth.  See  Berkshire  v. 
Caley,  167  Ind.  1,  60  N.  B.  696;  Bullock  v. 
Robertson,  160  Ind.  621,  66  N.  B.  6,  and  cases 
there  cited.  We  conclude  tbat  there  was  no 
error,  under  tbe  circumstances,  in  denying 
tbe  motion  to  quash  the  writ 

It  Is  next  contended  tbat  tbe  evidence  does 
not  sustain  tbe  finding  of  the  trial  court 
and  that  in  cases  of  this  character,  wh««  a 
proper   assignment  of  error  la  made^   this 
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coort,  by  ylrtae  of  the  provlBlonB  of  sectioii 
8  of  the  act  of  1903  (Acts  1903,  p.  338,  c  193), 
ought  to  consider  and  weigh  the  evidence, 
and  award  judgment  according  to  the  weight 
thereol  One  of  the  reasons  assigned  in  ap- 
pellant's motion  for  a  new  trial  was  insuf- 
ficiency of  the  evidence  to  support  the  find- 
ing, and  be  now  seeks  to  present  that  ques- 
tion under  the  second  paragraph  of  his 
separate  assignment,  whereby  he  alleges  that 
the  court  erred  in  overruling  his  motion  for 
a  new  trial,  to  which  ruling  he  excepted.  At 
this  stage  of  the  case  we  are  confronted  with 
the  insistence  of  appellee's  counsel  that  this 
assignment  Is  not  supported  by  the  record, 
or,  in  other  words,  that  the  latter  does  not 
meet  or  respond  to  said  assignment,  and 
therefore  no  question  as  to  the  sufficiency  of 
the  evidence  Is  thereunder  presented  for  our 
consideration.  An  examination  of  the  tran- 
script fully  verifies  this  contention.  The 
entry  from  the  court's  order  book  recites  that 
"the  respondents,  Nathaniel  P.  Willis  and 
Ella  Willis  now  file  their  written  motlcms 
and  reasons  for  a  new  trial  herein.  Said 
motions  are  as  follows:"  Immediately  after 
this  entry  follows  what  purports  on  its  face 
to  be  the  separate  motion  of  Nathaniel  P. 
Willis  for  a  new  trial,  and  after  his  motion 
follows  what  purports  to  be  the  separate 
motion  of  Ella  Willis  for  a  new  trial.  The 
record  then  recites:  "And  the  court,  being 
fully  advised  in  the  premises,  doth  now  over- 
rule said  motion,  to  which  ruling  of  the  court 
said  respondents  except,  and  90  days  time 
are  given  them  to  file  bill  of  exceptions,  and 
respondents  now  pray  an  appeal  to  the 
Supreme  Court,"  etc  This  Is  the  only  rul- 
ing shown  by  the  record.  It  Is  therefore 
evident  that  the  second  paragraph  of  ap- 
pellant Nathaniel  P.  Willis'  separate  assign- 
ment under  this  state  of  the  record  is  not 
shown  to  be  based  on  any  ruling  exhibited 
therein. 

Which  of  the  two  written  motions  filed  by 
the  respondents  for  a  new  trial  was  over- 
ruled is  wholly  left  to  surmise  or  con- 
Jectura  The  assignment  in  question  specific- 
ally shows  that  the  ruling  upon  which  ap- 
pellant seeks  to  predicate  error  was  one  to 
which  he  alone  excepted,  while  the  record 
discloses  that  both  of  the  respondents  jointly 
excepted  to  the  ruling  of  the  motion  therein 
m^itloned.  That  under  the  circumstances 
there  Is  a  wide  variance  between  the  assign- 
m«it  in  question  and  the  record  Is  certainly 
manifest  It  is  settled  beyond  controversy 
that  an  assignment  in  a  case  on  appeal  to 
this  court,  which  has  no  foundation  or  facts 
disclosed  by  the  record  upon  which  It  can 
rest,  presents  no  question,  and  must  be  dis- 
regarded. Ewbanks'  Manual,  {g  127,  137; 
Singer,  Adm'r,  v.  Tormoehlen,  150  Ind.  287, 
49  N.  E.  1055,  and  cases  there  dted ;  Meyer 
V.  Meyer,  155  Ind.  669,  68  N.  E.  842 ;  Southern 
Ry.  Co.  V.  Harrell,  161  Ind.  689,  68  N.  B. 
262,  63  L.  B.  A.  460;  Smith  r.  Borden,  160 


Ind.  228,  66  N.  B.  681;  Chicago,  etc.,  B.  Co. 
V.  Walton  and.  Sup)  74  N.  E.  988,  and  cases 
there  cited. 

As  there  is  no  ruling  of  the  trial  court  up- 
on which  appellant  Nathaniel  P.  Willis  can 
base  the  second  paragraph  of  his  separate 
assignment,  it  follows  that  th^  question 
which  he  attempts  to  present  in  respect  to 
the  insufficiency  of  the  evidence  cannot  be 
considered. 

Finding  no  available  error,  the  judgment 
below   ifl   affirmed. 


ass  Ind.  332) 
WIIiLIS    V.    WILLIS.    (No.    20,574.) 
(Supreme  Court  of  Indiana.    Oct  13,  1905.) 

1.  Appeal— Sttpebskobajs—Self-Exeoutinq 
JtTDOllXNTS  —  Habbas  Cobpus  Pboceed- 
INOB. 

Under  Bums'  Ann.  St  1901,  {  650,  pro- 
viding that  an  appeal  taken  dunng  the  term 
shall  operate  as  a  stay  of  all  further  proceed- 
ings on  the  judgment  upon  the  filing  of  an  ap- 
peal bond  conditioned  to  duly  prosecute  the  ap- 
peal, and  pay  the  judgment  and  costs  whidl 
may  be  rendered  against  appellant  a  bond  filed 
on  appeal  from  a  judgment  awarding  petitioner 
In  habeas  corpus  proceedings  the  custody  of  • 
child,  and  assessing  the  costs  to  respondent, 
does  not  stay  the  operation  of  the  judgment 
in  so  far  as  it  awards  the  custody  of  the  child 
and  Is  self-executing,  but  merely  stays  the  exe- 
cution for  the  collection  of  costs. 

2.  Habeas  Cobpus— Coubts— Jmisoionon— 
Tebbitomal  Extent. 

Habeas  corpus  proceedings  for  the  cnstody 
of  a  child  resulted  In  the  award  of  such  custody 
to  petitioner,  and  respondent  appealed,  and 
moved  for  the  remission  of  the  child  to  his 
custody  pending  the  appeal.  Subsequently  the 
motion  was  withdrawn,  and  an  agreement  leav- 
ing the  custodv  of  the  child  to  petitioner  pend- 
ing the  appeal,  and  providing  that  petitioner 
should  keep  the  child  within  the  jurisdiction 
of  the  circuit  court  during  that  time,  was  filed 
and  made  an  order  of  court  Held,  that  the  act 
of  petitioner  in  taking  the  child  into  another 
county  of  the  state  did  not  remove  it  from  the 
jurisdiction  of  the  court  In  violation  of  the 
court's  order  and  the  agreement  but  the  circuit 
court's  jurisdiction,  for  the  purpose  of  enforcing 
or  modifying  its  order,  would   extend  to  any 

}>iace  In  the  state  at  which  petitioner  might 
ocate. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  25, 
Cent  Dig.  Habeas  Corpus,  §  46.] 

8.  Sake  —  Jtjeisdiction  —  Peiobitt  — V101.A- 
TiON  or  Coubt's  Obdkb. 
Where  petitioner  in  habeas  corpus  proceed- 
ings for  the  custody  of  a  child  violated  the 
order  of  court  awarding  her  such  custody  by 
moving  with  the  child  into  another  county,  re- 
spondent to  the  proceedings  should  have  applied 
for  relief  to  the  court  whose  order  was  violated, 
and  not  to  the  court  of  the  county  to  which  the 
petitioner  removed. 

4.  JuDOHENT  Bes  Judicata— Habeas  Cor- 
pus Pboceedinob. 
The   doctrine   of   res   judicata   applies   to 
habeas  corpus  proceedings  to  obtain  the  cus- 
tody of  a  child. 

Appeal  from  Clrcolt  Court,  Montgomery 
County ;  Jere  West,  Judg& 

Habeas  corpus  proceedings  by  Nathaniel 
Parker  WUlla  against  Hattle  Bell  Willis. 
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From  a  Judgment  qnashiag  tbe  writ,  peti- 
tioner appeals.    Affirmed. 

H.  N.  Spaau  and  Crane  &  McCabe,  for  ap- 
pellant. James  A.  Collins  and  C.  E.  Averill, 
for  appellee. 

JORDAN,  J.  This  was  a  proceeding  by 
appellant  fora  writ  of  babeas  corpus  against 
appellee  to  obtain  the  custody  of  a  cblld. 
Tbe  petition  presented  for  the  writ  shows, 
among  other  things,  substantially  the  follow- 
ing facts:  The  petitioner,  appellant  herein, 
and  the "  appellee  are  husband  and  wife, 
IlTing  separate  and  apart  from  eacb  other, 
and  are  the  parents  of  the  child  In  contro- 
versy, Mary  Frances  Laura  Willis,  of  the 
age  of  two  years.  This  child  is-  In  the  cus- 
tody .of  its  mother,  tbe  respondent,  at  the 
town  of  Iiadoga,  Montgomery  county,  Ind. 
Prior  to  the  commencement  of  this  action, 
on  September  1,  1904,  the  said  parties  were 
then  living  separately  from  each  other; 
said  child  at  that  time  being  in  the  cus- 
tody of  the  petitioner,  its  father.  On  said 
date  the  respondent  instituted  an  action 
of  habeas  corpus  against  the  petitioner  and 
bis  mother,  Ella  Willis,  in  the  Marion  cir- 
cuit court,  for  the  purpose  of  securing  the 
possession  and  custody  of  the  child  now  in 
controversy.  On  the  hearing  of  said  pro- 
ceeding, the  Marlon  circuit  court  found  In 
favor  of  the  respondent,  appellee  herein,  and 
by  Its  Judgment  and  decree  awarded  to  her 
tbe  possession,  care,  and  custody  of  the 
said  infant  child.  Thereupon  the  petitioner 
herein  moved  the  court  for  a  new  trial. 
This  motion  was  denied,  and  an  appeal  in 
term  time  was  prayed  to  the  Supreme  Court 
of  said  state,  which  was  granted,  upon  tbe 
condition  that  the  petitioner  file  an  appeal 
bond  in  tbe  penal  sum  of  $5,000  within  10  days 
from  September  26,  1904.  This  bond  was 
filed  within  tbe  time  given,  and  approved 
by  tbe  court,  and  thereupon  said  petitioner 
moved  and  requested  the  icourt  to  remand 
said  child  to  bis  care  and  custody  during 
the  pendency  of  said  appeal.  This  motion 
was  afterward  withdrawn,  and  the  follow- 
ing was  in  open  court  entered  of  record: 
"Come  now  the  parties,  and  tbe  respond- 
ents, by  leave  of  court,  withdraw  their  mo- 
tion to  remand  Mary  Frances  l.aura  Willis 
to  the  care  and  custody  of  respondents 
pending  the  decision  of  this  cause  by  the 
Supreme  Court  on  appeal,  and  It  is  agreed 
by  all  the  parties  to  this. action  that  pend- 
ing the  appeal  in  this  cause,  and  until  the 
Supreme  Court  shall  have  finally  passed 
upon  the  appeal  herein,  the;  said  Mary  Fran- 
ces Laura  Willis  shall  be  and  remain  in  tbe 
care  and  custody  of  her  mother,  the  said  Hat- 
tie  Bell  Willis,  and  tbe  court  does  now  order 
that  said  child,  Mary  Frances  Laura  Willis, 
shall  be  and  remain  in  tbe  ca're  and  custody 
of  her  mother,  as  aforesaid,  until  said  ap- 
peal shall  finally  be -determined,  and  that 


said  child  shall  during  the  pending  of  said 
appeal,  and  until  said  appeal  shall  have 
been  finally  determined,  be  kept  by  the 
mother  within  the  jurisdiction  of  this  court" 
The  appeal,  as  prayed  for  and  granted,  was 
taken  and  perfected.  Within  15  days  after 
the  making  of  the  above  order,  said  HatHe 
B.  Willis,  appellee  herein,  took  said  child 
to  Ladoga,  Montgomery  county,  Ind.  where 
It  is  now  under  her  ctmtody  and  charge. 
Prayer  for  a  writ  of  habeas  corpus,  and  that 
on  tbe  hearing  of  the  petition  the  posses- 
sion, care,  and  custody  of  the  child  be  given 
to  the  petitioner.  The  petition  was  duly 
verified,  and  thereon  a  writ  of  habeas  corpus 
was  issued.  Appellee  appeared  in  court, 
and  through  her  counsel  moved  to  quash 
tbe  writ  for  insufficiency  of  the  facts  al- 
leged In  the  petition.  .This  motion,  over 
appellant's  exception  and  objection,  was  sus- 
tained, and  judgment  was  rendered  against 
him  for  costs.  From  this  judgment  he 
appeals,  and  assigns  that  the  court  erred  in 
sustaining  the  motion  to  quash  the  writ  of 
habeas  corpus. 

The  propositions  presented  by  oonnsel  to 
show  that  under  the  facts  alleged  in  the 
petition  appellant  was  entitled  to  the  posses- 
sion and  custody  of  the  child,  and  that  there- 
fore tbe  court  erred  in  quashing  tbe  writ, 
are:  (1)  Appellant  having  filed  an  appeal 
bond,  and  taken  and  perfected  an  appeal  to 
the  Supreme  Court  from  the  judgment  of 
the  Marlon  circuit  court  in  the  former 
action  between  him  and  'appellee,  hence  all 
proceedings  on  the  Judgment  or  decree  from 
which  the  appeal  was  prosecuted  were  stay- 
ed, and  he  was  entitled  to  retain  tbe  posses- 
sion and  custody  of  bis  Infant  child  during 
tbe  pendency  of  the  appeal  to  the  Supreme 
Court,  notwithstanding  the  fact  that  tbe 
care  and  custody  thereof  under  tbe  Judgment 
had  been  awarded  to  appellee.  (2)  Under 
tbe  above  agreement,  which  she  entered 
into  in  court,  she  bound  herself  to  keep  the 
child  within  the  jurisdiction  of  the  circuit 
court  of  Marion  county,  Ind.;  that  In  tak- 
ing tbe  child  to  Ladoga,  Montgomery  coun- 
ty, to  reside  wltb  her  she  violated  and  broke 
said  agreement,  for  the  reason  that  said 
county  of  Montgomery  la  not  within  the 
Jurisdiction  of  the  Marlon  circuit  court, 
within  the  meaning  of  the  provisions  of  the 
agreement  in  question.  Appellee  having 
therefore  violated  tbe  agreement  by  taking 
th  child  beyond  tbe  Jurisdiction  of  tbe  Mar- 
ion circuit  court,  appellant  was  thereby  re- 
stored to  bis  former  rlgbt  to  have  and  re- 
tain the  custody  of  the  child  during  the 
pendency  of  the  appeal  by  vlrtae  of  the 
fact  that  be  had  filed  an  appeal  bond  to 
stay  tbe  proceedings  on  the  Judgment  of  the 
Marion  circuit  court,  from  which  he  had 
appealed. 

Neither  of  tbe  above  propositions,  as  ad- 
vanced  by  appellant's  '  learned   counsel,  Is 
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tenable.  Under  tbe  laws  of  this  state,  tbere 
certainly  are  no  sufficient  grounds  or  reasons 
to  snstatn  tbe  first  proposition.  The  fact 
that  appellant,  as  shown,  filed  an  appeal 
bond,  and  appealed  from  the  Judgment  in 
the  former  habeas  corpus  proceedings  to 
the  Supreme  Court,  did  not  operate  to  give 
him  the  right  over  the  Judgment  to  retain 
the  custody  of  the  Infant  child  daring  the 
I>endency  of  the  appeal  in  controversy.  It 
is  true  that  section  650,  Bums'  Ann.  St 
1901,  being  section  682  of  the  Civil  Code  of 
1881,  In  respect  to  a  term-time  appeal,  pro- 
vides: "When  an  appeal  is  taken  during 
the  term  at  which  the  Judgment  Is  rendered, 
It  shall  operate  as  a  stay  of  all  farther  pro- 
ceedings on  the  Judgment  upon  an  appeal 
bond  being  filed  by  the  appellant  with  such 
penalty  and  surety  as  the  court  shall  have 
approved  and  within  such  tlnte  as  It  shall  di- 
rect, payable  to  the  api)enee  with  condition 
that  he  (appellant)  will  duly  prosecute  his  ap- 
peal and  abide  by  it  and  pay  tbe  Judgment 
and  costs  which  may  be  rendered  or  affirm- 
ed against  him."  This  section  contains 
further  provisions  In  regard  to  the  condi- 
tion of  such  appeal  bond,  where  the  ap- 
peal Is  taken  from  a  Judgment  for  the  re- 
covery of  real  property  or  the  possession 
thereof,  or  from  a  Judgment  for  the  return 
of  personal  property,  etc.  The  effect  of 
this  section  has  been  considered  by  this 
coort  in  several  cases.  In  Padgett  v.  State, 
93  Ind.  896,  It  was  held  that  an  appeal  to 
this  court  by  remonstrators,  in  compliance 
with  tbe  provisions  of  this  section,  from  a 
Judgment  of  a  circuit  court  awarding  an  ap- 
plicant a  license  to  retail  intoxicating,  liq- 
uors, did  not  operate  to  suspend  tbe  right 
of  the  applic^t  to  talse  oi^t  the  license 
granted  to  him  under  the  Judgment  The 
court  In  that  appeal  held  that  the  Issuing 
of  tbe  license  could  not  be  regarded  as  a 
proceeding  on  the  Judgment,  within  the 
meaning  of  the.  above  statute.  One  of  the 
reasons  assigned  for  the  coarf s  conclusion 
was  that  the  Jodgment  in  question  was  aelt- 
executln^  as  the  entry  thereof  entitled  the 
applicant  to  the  license  granted  without  any 
other  proceeding  on  the  Judgment  Wails 
y.  Palmer,  64  Ind.  .493  was  an  appeal  from  a 
Judgment  saspendtaig  no  attorney  from  the 
practice  of  law.  It  was  held  in  that  case 
that  the  appellant  by  appealing  from  such 
Judgment  and  procuring  a  supersedeas  or 
stay  of  proceeding,  was  not  thereby  restored 
to  his  rights  as  an  attorney  and  counselor 
at  law  during  the  pendency  of  the  appeal 
to  this  court  It  was  therein  held  that  such 
Judgment  was  self-executing,  and  the.  only 
effect  of  the  supersedeas  was  to  stay  an 
execution  upon  the  Judgment  to  enforce  the 
collection  of  costs.  Randels  v.  Randels, '  61 
Ind.  434,  was  an  appeal  from  a  Judgment 
In  an  action  tor  partition  of  land.  The 
appeal  was  taken  in  term  time,  and  granted 
upon  filing  an  appeal  bon^  This  court  In 
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that  case  held  that  ttie  only  effect  of  the 
appeal  upon  th^  Judgment  in  question  was 
to  stay  execution  thereon  for  costs  until  tbe 
termlnatlan  of  the  appeal;  that  in  all  other 
respects  the  Judgment,  nntll  reversed  or  an- 
nulled, was  binding  on  the  parties  thereto 
as  to  every  question  therein  decided.  In 
Central  Union  Tel.  Co.  v.  State  ex  rel.,  110 
Ind.  203,  10  N.  B.  822,  13  N.  B.  136,  this 
court  per  Blliott  J.,  in  considering  the  Ef- 
fect of  an  appeal,  said:  "The  eflTect  of  a 
sopersedeas  is  to  restrain  the  appellee  from 
taking  affirmative  action  to  enforce  hia  de- 
cree, but  it  does  not  authorize  the  appellant 
to  do  what  the  decree  prohlMts  him  from  do- 
ing. The  doctrine  which  our  decisions  have 
long  maintained  is  thus  stated  in  Nlll  v. 
Oomparet  16  Ind.  107,  79  Am.  Dec.  411: 
'Indeed,  the  only  effect  of  an  appeal  to  a 
court  of  error,  when  perfected,  is  to  stay 
execution  upon  the  Judgment  from  which 
it  is  taken.  In  all  other  respects  the  Judg- 
ment ontll  annulled  or  reversed,  stands 
binding  upon  the  parties  as  to  every  ques- 
tion directly  decided.' "  An  appeal  from  a 
decree  awarding  an  injunction  does  not 
vacate  the  injunction,  nor  authorlEe  its  dis- 
obedience. The  decree  Is  effective,  and  most 
be  obeyed  until  -  reversed.  Hawkins  v. 
State,  126  Ind.  294,  26  N.  B.  43.  In  Graves 
T.  McGuire,  6  Paige,  379,  the  chancellor,  in 
considering  the  condition  of  the  Judgment 
after  an  appeal,  said:  "The  effect  of  an 
appeal,  after  the  proper  steps  have  been 
taken  to  render  It  a  stay  of  proceedings  up- 
on the  order  or  decree  appealed  from.  Is  to 
leave  the  proceedings  in  the  same  situation 
as  they  were  at  the  time  of  perfecting  such 
appeal,  but  not  as  they  were  before  the 
order  or  decree  appealed  from  was  entered." 
It  Is  evident  in  the  light  of  the  above 
authorities,  that  tbe  Judgment  of  the  Marion 
circuit  court,  onder  which  appellee  was 
awarded  and  given  the  care  and  custody  of 
the  chiia  in  oootroversy,  was  self -executing; 
and,  aside  from  the  leaning  of  an  execution 
to  enforce  the  collection  of  appellee's  costs, 
no  oQiev  proceedings  could  be  had  or  taken 
thereon.  Under  the  circumstances,  the  on- 
ly effect  of  tbe  appeal  bond  given  by  appel- 
lant In  that  case  was  to  stay  an  execution 
for  the  collection  of  costs  on  the  part  of  ap- 
pellee. Aside  from  an  execution  to  enforce 
the  collection  of  costs,  no  other  process,  pro- 
ceeding, or  act  of  a  mlnlsteHal  officer  was 
necessary  to  give  isffect  to  the  Judgment 
which  transferred  tbe  possession  and  cus- 
tody of  the  child  in  controversy  to  appellee. 
It  Is  said  by  this  court  in  Carver  v.  Carver, 
115  Ind.  639,  18  N.  B.  87:  "It  was  not 
possible  to  Instltnte  any  proceeding  upon 
the  Judgment  aside  from  an  execution,  and 
therefore  the  supersedeas  and  bond  did  not 
ritay  iay  proceeding  except  an  execution." 
To  accord  to  the  stay  of  proceedings  In  the 
ease  In.  controversy  the  force  and  effect!  for 
which  appellant  contends  would, be  to  confer 
Digitized  by  VjOO^jrC 


658 


76  NORTHBASTEBN  RBPOBTBB. 


Ond. 


apon  blm  a  right,  1.  e.,  to  retain  tbe  care 
and  custody  of  the  child  during  the  penden- 
cy of  the  appeal,  and  would  result  In  making 
a  stay  of  proceedings  a  remedy  granting  an 
afflrmatlye  right,  rather  than  a  preyentlye 
order  or  writ.  Elliott's  App.  Proc.  U  381, 
892. 

Counsel  for  appellant  relies  upon  the  de- 
cision of  this  court  in  Gamer  \.  6ord(»i, 
41  Ind.  92-108.  That  was  a  proceeding  by 
a  writ  of  habeas  corpus  to  obtain  the  cus- 
tody of  minor  <diildren.  The  care  and  cus- 
tody of  the  children  in  that  case  was  by 
the  trial  court  awarded  to  the  petitioner. 
From  this  judgment  the  respondent  appealed 
in  term  time  to  this  court,  and  filed  an  ap- 
peal bond,  which  was  approved  by  the 
court  It  is  held  in  that  case  that  the  ef- 
fect of  the  appeal  operated  to  stay  the  pro- 
ceedings on  the  judgment,  and  ttiat  thereby 
the  appellant  was  entitled  to  the  custody  of 
the  children  pending  the  appeal.  Tbe  only 
authority  relied  upon  by  the  court  to  sustain 
the  holding  was  section  555  of  tbe  CiTil 
Code  of  1852.  2  Gav.  &  H.  p.  271.  This 
section,  as  does  section  650,  Bums'  Ann. 
St.,  supra,  provides  for  a  term-time  appeal 
by  filing  an  appeal  bond  by  tbe  appellant 
An  examination  of  the  case  discloses  that 
the  question  did  not  receive  careful  con- 
sideration by  the  court  and  the  holding 
upon  the  point  in  controversy  is  wholly  at 
variance  with  the  later  decisions  to  which 
we  have  herein  referred.  That  case  upon 
the  point  in  question  is  therefore  overruled. 

It  Is  not  reasonable  to  assert  that  appel- 
lee, by  locating  in  Montgomery  county,  Ind., 
took  the  child  beyond  the  jurisdiction  In 
the  case  of  the  Marion  circuit  court  There 
is  nothing  tn  the  agreement  or  the  order  of 
the  court  thereon  by  which  it  can  be  said 
that  appellee  was  required  to  keep  the  child 
at  Marlon  county,  Ind.,  and  was  not  per- 
mitted to  locate  at  any  other  point  in  the 
state.  The  jurisdiction  of  the  Marlon  cir- 
cuit court  certainly  would  extend  to  any 
place  within  the  state  at  which  she  might 
locate,  for  the  purpose,  at  least  of  attach- 
ing her  for  contempt  for  disobeying  the 
court's  order  in  tbe  habeas  corpus  case,  or 
for  the  purpose  of  citing  her  to  appear  be- 
fore the  court  and  show  cause  why  the  judg- 
ment thereof  awarding  her  the  care  and  cu» 
tody  of  the  child  should  not  be  modified  or 
changed.  If  appellant  believed  that  he  was 
entitled  to  the  care  and  custody  of  the  in- 
fant In  controversy  because  appellee  had 
violated  the  order  of  the  Marion  circuit 
court  instead  of  applying  for  relief  to  the 
Montgomery  circuit  court  be  should  have 
applied  to  the  Marlon  circuit  court  The 
doctrine  of  res  adjudicata  applies  to  habeas 
corpus  proceedings  to  obtain  the  custody  of 
a  child.  Brooke  v.  Logan,  112  Ind.  183, 
13  N.  E.  669,  2  Am.  St  Rep.  177. 

The  record  discloses  no  error,  and  the 
Judgment  la  therefore  affirmed. 


(165  Ind.  4U) 
SWING  T.  HILL  et  aL    (No.  20,628.) 
(Supreme  Court  of  Indiana.    Oct  27,  190S.) 

1.  InSTJIIANCIi — MtTTUAI.     COMPAinES — POUCT 

Holders — Statutobt  Lubujtt. 

In  a  suit  by  a  trustee  for  creditors  of  a 
foreign  mutual  fire  insurance  company  to  re- 
cover a  statutory  liability  against  policy  holders, 
it  was  no  defense  that  the  company  had  writ- 
ten defendant's  policies,  insuring  property  in 
Indiana,  for  the  benefit  of  defendants,  who  were 
citizens  of  that  state,  without  having  complied 
with  its  insurance  laws ;  the  Legislature  having 
no  authority  to  prohibit  citiaens  from  making 
contracts  outside  the  state  Insuring  propwty 
within  its  boundaries. 

2.  Appeal — Habmless  EJbbok — ^Pceadtno — ^Rx- 
PLT — Demttbbes. 

Where  a  reply  in  general  denial  waa  not  on 
file  when  a  demurrer  was  erroneously  sustained 
to  a  special  paragraph  in  the  reply,  such  error 
was  not  rendered  harmless  by  the  subsequent 
filing  of  a  reply  in  general  denial  under  which 
the  special  matter  was  admissible,  which  plain- 
tiff withdrew,  after  having  duly  reserved  ms  ex- 
ception to  the  ordor  sustaining  the  demurrer. 

3.  Same — ^Recobd — Pbesektation  of  Ebbob. 

Where,  on  appeal  from  an  order  sustaining 
a  demurrer  to  a  special  paragraph  in  reply  to  a 
plea  in  abatement  appellant  presented  a  mere 
epitome  of  the  plea  and  the  special  paragraph  of 
the  reply,  which  was  sufficient  to  advise  the 
court  after  reading  appellant's  principal  brief, 
of  the  question  presented  for  determination,  the 
record  sufficiently  complied  with  Supreme  Court 
rule  22  (55  N.  E.  vi)  requiring  appellant  to 
set  out  a  concise  statement  of  so  much  of  the 
record  as  fully  presents  the  error  relied  on. 

[Ed.  Note. — For  cases  in  point  see  vol.  3, 
Cent.  Dig.  Appeal  and  Error,  §§  3092,  3093.] 

Appeal  from  Circuit  Court  Monroe  County: 
James  B.  Wilson,  Judge. 

Action  by  James  B.  Swing,  as  trustee  for 
creditors  of  tbe  Union  Mutual  Fire  Insur- 
ance Company,  ag^alnst  Nathaniel  TJ.  Hill  and 
others.  From  a  judgment  that  the  action 
abate,  plalntlfr  appeals.  Case  transferred 
from  Appellate  Court  undor  Bums'  Ann.  St 
1901,  f  1887U.    Reversed. 

P.  A.  Reece  and  Miers,  Ooorr  &  UQen,  for 
appellant    Duncan  &  Batman,  for  appelleea. 

OILLETT,  J.  James  B.  Swing,  as  trustee 
for  the  creditors  of  the  Union  Mutual  Fire 
Insurance  Company,  of  Cincinnati,  Ohio, 
brought  this  action  against  appellees  to  re- 
cover on  account  of  a  statutory  liability  al- 
leged to  exist  against  the  latter,  as  poll(7 
holders  in  said  company.  Appellees  filed  a 
plea  in  abatement  alleging  in  substance  that 
their  contracts  of  Insurance  with  said  com- 
pany were  made  in  the  state  of  Indiana  and 
that  said  company  had  not  complied  with  the 
insurance  laws  of  this  state.  Appellant  by 
way  of  reply,  admitted  that  said  company 
bad  not  taken  tbe  steps  required  by  statute 
as  a  prerequisite  to  doing  business  in  Indiana, 
and  as  to  all  other  matters  set  up  in  said  an- 
swer it  denied  each  and  every  of  its  allega- 
tions. A  demurrer  was  sustained  to  this  re- 
ply, and  appellant  excepted.  He  afterwards 
filed  a  general  denial  to  said  answer ;  but  as 
be  subsequently  withdrew  the  latter  reply  and 
Uigitizedby^OOQlC 
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refused  to  plead  farther,  the  ooort  rendered 
Judgment  that  the  abtlon  abate. 

It  is  erident  that  It  was  the  theory  of  said 
answer  that,  as  said  Insnranee  company  had 
entered  Into  the  contraets  of  insurance  with 
appellees  In  the  state  of  Indiana  without  com- 
plying with  the  Inanrance  laws  thereof,  the 
action  ongbt  to  abate,  and  the  Question  arises 
whether,  upon  a  denial  of  the  allegation  that 
the  contracts  were  made  in  this  state,  thN« 
appeared  upon  the  record  admitted  allega- 
tlons  which  justified  the  abating  of  the  action. 
Althongh  it  is  compet«it  for  the  state  by  leg- 
Islatimi  to  prevent  foreign  corporations  from 
entering  into  insurance  contracts  in  this  state 
concerning  property  therein  without  comply- 
ing with  the  requlronents  of  law,  and  while 
it  Is  also  competent  for  the  state  to  prohibit 
the  agents  of  such  companies  from  soliciting 
Insurance  in  this  state,  yet  the  Legislature 
is  not  empowered  to  enact  a  statute  whereby 
it  prohibits  dtizens  from  entering  into  con- 
tracts outside  of  this  state  insuring  property 
within  Its  boundaries.  AUgeyer  v.  State,  165 
U.  S.  578,  17  Sup.  Ot  427,  41  L.  Ed.  832 ;  Nut- 
ting ▼.  Com.,  183  n.  S.  56S,  22  Sup.  Ct  238,  46 
L.  Ed.  324.  In  Allgeyer  t.  State,  supra,  the 
federal  Supreme  Court  used  the  following 
language:  "Has  not  a  citizen  of  a  state,  un- 
der the  proTlsions  of  the  federal  Constitution 
above  mentioned,  a  right  to  contract  outside 
of  the  state  for  Insurance  on  his  property — a 
right  of  which  state  legislation  cannot  de- 
prive him?  We  are  not  alluding  to  acts  done 
within  the  state  by  an  insurance  company 
or  its  agents  doing  business  therein,  which 
are  In  violation  of  the  state  statutes.  When 
we  speak  of  the  liberty  to  contract  for  in- 
surance or  to  do  an  act  to  effectuate  such  a 
contract  already  existing,  we  refer  to  and 
have  in  mind  the  facts  of  this  case,  where 
the  contract  was  made  outside  the  state,  and 
as  sndi  was  a  valid  and  proi>er  contract 
The  act  done  within  the  limits  of  the  state^ 
imder  the  drcnmstances  of  this  case  and  for 
the  purpose  therein  mentioned,  we  hold  a 
proper  act,  one  which  the  defendants  were  at 
Uberty  to  perfwm,  and  which  the  State  L«g- 
islatnre  had  no  right  to  prevent,  at  least  with 
reference  to  the  federal  Constitution.  TO  de- 
prive the  citizen  of  such  a  right  as  herein 
described  without  due  process  of  law  is  ille- 
gal." It  does  not  appear,  as  among  the  ad- 
mitted facts,  either  that  the  contracts  of  in- 
■nranee  were  made  in  this  state  or  were  to  be 
performed  here.  The  only  admitted  fact  con- 
cerning the  contract  vras  that  said  company 
had  written  Insurance  upon  property  in  this 
state  for  the  benefit  of  a  citizen  thereof. 
This  did  not  furnish  ground  tor  the  abating 
of  the  action. 

It  la  urged  by  appellees'  counsel  that,  Inr 
•smuch  as  proof  in  denial  of  appellees'  plea 
In  abatement  would  have  been  admissible 
onder  the  general  denial  which  was  subse- 
quently filed,  no  harmful  error  was  com- 
mitted by  the  court  In  sustaining  the  demur- 
rer to  the  first  or  spec^l  paragraph  of  reply. 
Had  tiM  rwly  by  way  of  ^general  denial  been 


on  file  when  the  demurrer  was  sustained  to 
the  special  paragraph,  we  should  have  been 
required  to  hold  that  there  was  no  available 
error,  as  the  ruling  would  not  have  restricted 
the  proof.  But,  as  the  'general  denial  was 
not  on  file  at  the  time  the  ruling  complained 
of  was  made,  the  court,  by  sustaining  the 
demurrer,  was  committed  to  the  proposition 
that  the  fact  that  the  contract  was  made  out- 
side of  this  state  was  not  a  matt»  of  any 
Importance.  Having  duly  reserved  his  ex- 
ception to  said  ruling,  plaintiff  was  there- 
after entitled  to  withdraw  the  reply  he  subse- 
quently filed  and  stand  upon  the  legal  prop- 
osition which  his  first  paragraph  of  reply  had 
presented.  The  ruling  had  definitely  indi- 
cated the  position  of  the  court  that  the  place 
of  the  making  of  the  contract  was  an  Im- 
material matter,  and  after  such  special  rul- 
ing was  made  there  was  no  occasion  for 
taking  the  Judgment  of  the  court  on  the  same 
question  as  it  would  be  presented  on  the 
facta. 

It  la  further  objected  by  counsel  for  ap- 
pellee that  appellant  has  not  sufficiently 
complied  with  rqle  22  of  this  court  (55  N.  E. 
vi),  in  that  it  is  claimed  that  he  has  not,  In 
his  statement  of  the  pleadings,  set  out  a 
concise  statement  of  so  much  of  the  record 
as  fully  presents  the  >  enor  relied  niion. 
While  It  is  true  that  appellant  has  only 
presented  an  epitome  of  the  plea  In  abate- 
ment and  of  the  special  paragraph  of  reply 
thereto,  yet  he  has  set  out  enough  so  that 
each  of  the  Judges  can  be  advised,  upon  the 
reading  of  appellant's  principal  brief,  of  the 
question  which  Is  presented  for  our  deter- 
mination.   The  objection  Is  not  well  taken. 

Judgment  reversed,  with  a  direction  to  the 
trial  court  to  overrule  the  demurrer  to  ap- 
pellant's first  or  special  paragraph  of  reply, 
and  for  farther  proceeding  not  inconsistent 
with  this  opinion. 

(87  Ind.  App.  861) 
HANCOCK  T.   DIAMOND  PLATE  OLASS 
CO.  et  al.  (No.  6,435. )• 

(Appellate  Court  ot  Indiana,  Divisioo  No.  1. 
Nov.  1,  1905.) 

1.  APFEAI. — FOBMEB  DECISION  AS  LAW  OF  THI 

Case. 

The  law  declared  by  the  Appellate  Court  oa 
appeal  is  the  law  of  the  case  in  all  subsequent 
trials. 

[Ed.  Note. — For  cases  in  point,  see  voL  8, 
Cent.  Dig.  Appeal  and  Error,  IS  4661-4665.] 

2.  Miin:s  Ain>  Mikkbals — ^Lbasbs — Corstbtto- 
now. 

A  lease  of  oil  and  gas  land  provided  that 
it  should  commence  when  signed,  and  terminate 
when  natural  gas  ceased  to  be  used  generally 
for  manufacturing  purposes  in  the  coun^r  or  on 
failure  to  pay  the  rent  agreed  on  within  60  days 
after  due,  and  the  lessee  agreed  to  pay  $100  each 
year .  for  each  gas  well  drilled,  and  unless  he 
drilled  a  gas  well  he  was  to  pay  an  annual  rent 
of  50  cents  per  acre,  and  if  wells  were  not 
drilled  in  five  years  it  was  to  be  raised  to  $1  an 
acre.  Held,  that  the  rights  of  the  parties  as 
to  the  continuance  and  termination  of  the  lease 
were  not  the  same  before  and  after  the  develop- 
ment of  the  land  for  oil  and  gas,  and  before  toe  p 
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dervdopment  the  lessor  might  tenninate '  the 
lease  by  refusing  to  ^wept  the  rent  for  another 
year  on  giving  the  lessee  .reasonable  notice, 
while  if  the  lessee  took  possession  and  drilled 
a  valuable  well  the  lessor  could  not  arbitrarily 
tennin«,te  the  lease  by  refusing  to  aceept  the 
rent. 

8.  Appeai/ — Law  of  thk  Cab*  —  Quebtions 
Concluded. 

In  an  action  by  a  lessor  of  oil  and  gas  land 
for  the  rent  stipulated  to  be  paid  by  the  lessee 
before  the  drilling  of  wells,  a  judgment  for  the 
lessor  was  reversed  and  the  cause  remanded. 
Afterwards  the  cause  was  dismissed  and  a  new 
one  instituted.  The  complaint  in  the  second 
action  was  the  same  as  in  the  first  action,  ex- 
cept that  the  complaint  in  the  first  action  did 
not  aver  possession  by  the  lessee,  while  the  com- 
plaint in  the  second  action  did.  The  question  of 
possession  was  presented  and  litigated  in  the 
first  action.  Held,  that  the  second  case  was 
governed  by  the  law  declared  on  appeal  in  the 
first  case,  not  only  as  to  the  law  on  the  facta 
pleaded,  but  as  to  the  law  on  the  facts  shown 
by  the  evidence,  though  not  pleaded. 
4.  EvmNCK — JuDiciio.  Notice. 

An  appellate  tribunal  takes  judicial  notice 
of  its  own  records,  and  may,  in  considering  a 
cause  before  it,  inspect  its  records  on  its  own 
motion  or  at  the  suggestion  of  counsel. 

[£jd.  Note. — For  cases  in  point,  see  vol.  20, 
Cent  Dig.  Evidence,  {S  62-6i] 

6.  Mimes     Ain>    MiirxBALS  —  Leases  ' — Fast 
Pekfobmance. 

Where,  in  an  action  for  rent  under  a  lease 
of  oil  and  gas  land,  the  court  on  appeal  decided 
that  until  the  lessee  took  possession  the  agree- 
ment was  one  from  year  to  year,  whidi  at  the 
end  of  any  year  either  party  could  terminate,  a 
finding  in  a  subsequent  action  for  rent  that  the 
lessee,  after  having  elected  to  terminate  the 
agreement;  furnished  gas  through  its  pipes 
to  the  lessor,  as  required  by  the  lease,  did  not 
amount  to  finding  of  such  part  performance  on 
the  part  of  the  lessee  as  prevented  it  from 
exercising  the  right  to  terminate  the  lease. 

Appeal  from  Snperlor  Court,  Grant  County; 
B.  F.  Harness,  Judge. 

Action  by  Anna  B.  Hancock  against  ttie 
Diamond  Plate  Qlass  Company  and  others. 
From  a  judgment  for  defendants,  plalntill 
appeals.    Affirmed. 

B.  0.  Moon,  for  appellant  Blaeklldge, 
Shirley  &  Wolf  and  Bell  &  Purdum,  for  ap- 
pellees. 

ROBINSON,  J.  Suit  by  appellant  to  recov- 
er acreage  rental  upon  a  natural  gas  lease. 
Upon  a  special  finding  of  facts  the  court 
stated  a  conclusion  of  law  in  appellees'  favor. 
The  correctness  of  the  conclusion  of  law  is 
the  only  question  presented. 

The  facts  found  are  in  substance  as  follows: 
On  July  23,  1889,  appellant  owned  in  fee  and 
was  in  possession  of  certain  land,  and  on  tbat 
date,  bet  husband  joining,  she  escecnted  to  the 
Diamond  Plate  Glass  Company  of  Indiana  a 
gas  and  oil  lease  on  the  land  in  two  parts; 
the  lease  providing,  among  things:  Tbat  the 
lessee  should  have  the  right  of  ingress  and 
egress  to  and  from  the  tracks  on  which  wells 
were  to  be  located,  the  right  to  use  tlie  high- 
ways adjoining  any  part  of  the  premises  for 
the  laying  of  mains  and  pipes  for  the  transpor- 
tation of  gas,  the  lessee  "to  deliver  to  said  first 
party,  during  the  continuance  of  this  lease, 


natural  -gas,  free  of  charge,  necessary  for  do* 
mestic  use  for  dwelling  house  now  on  said 
premises,  or  that  may  be  bereafter  erected 
thereon,  not  exceeding  one,"  the  gas  to  t>e  de- 
lirered  in  a  main  or  pipe  attbe  bouse,  tbe  les- 
see to  furnish  at  the  railroad  pipes  necessary 
for  conducting  tbe  gas  and  a  superintendent, 
for  laying  the  hame,  the  mains  to  belong  to  tbe 
lessee,  tbe  lessor  ta  lay  tbe  pipes  and  make  all 
necessary  attachments.  All  gas  obtained 
should  be  used  in  Howard  county.  'This 
grant  and  lease  shall  be  deemed  to  commence 
at  and  mn  from  the  date  of  tbe  signing  beie- 
of,  and  shall  be  deemed  to  have  terminated 
whenever  natural  gas  ceases  to  be  used  gener- 
ally for  manufacturing  purposes  In  Howard 
county,  Indiana,  or  whenever  tbe  second 
party,  their  heirs  or  assigns,  shall  fall  to  pay 
or  tender  the  rental  price  herein  agreed  upon 
within  sixty  days  of  the  date  of  its  becoming 
due,  and,  in  the  event  of  the  termination  here- 
of, all  rights  and  liabilities  hereunder  shall 
cease  and  terminate.  And,  as  an  additional 
consideration,  the  said  second  party  agrees  to 
pay  to  said  first  party  an  annual  rental  of 
one  hundred  dollars  each  year  for  each  gas 
well  drilled  as  aforesaid  which  produces  gas 
in  paying  quantities  sufficient  for  manufactur- 
ing purposes,  said  payments  to  commence  and 
become  due  and  payable  on  tbe  first  day  of 
January  as  to  each  of  said  gas  wells  after  tbe 
completion  thereof,  and  to  continue  thereafter 
annually  during  tbe  continuance  of  this  lease. 
Until  the  drilling  of  a  gas  well  on  said  premi- 
ses by  said  second  party  they  shall  pay  to  said 
first  party  an  annual  rental  of  flf  ty-hundredtbs 
dollars  an  acre,  to  be  paid  on  tbe  first  day 
of  January  of  <»acb  year,  commencing  1801." 
If  wells  were  not  drilled  in  five  years  the 
rental  to  be  one  dollar  an  acre.  "Should  any 
other  gas  well  or  wells  be  put  down  on  said 
a.QO  acres  tract  of  land,  other  than  herein 
stipulated  for,  then  said  second  party,  their 
heirs  or  assigns,  shall  thereafter  be  relieved 
and  released  from  tbe  payment  of  tbe  rental 
as  in  this  contract  provided.  This  contract 
shall  extend  to  and  be  binding  upon  the  heirs, 
executors,  and  assigns  of  tbe  parties  thereto." 
In  the  second  agreement,  made  on  tbe  same 
day,  the  lessor  agreed  not' to  drill  or  permit 
others  to  drill  on  the  land  during  the  omtina- 
ance  of  tbe  lease,,  and  in  case  any  other  wells 
were  put  down  the  lessee  and  assigns  sbonld 
thereafter  be  released  from  the  payment  of 
any  rentals;  but  otherwise  the  lessee's  rights 
sbould  not  be  affected.  On  October  13,  1890, 
the  Diamond  Plate  Glass  Company  of  TwHana 
assigned  the  lease  to  the  Diamond  Plate 
Glass  Company  of  Illinois,  wbicfa  latter  ocmd- 
pany  on  April  1, 189,5,  assigned  tbe  lease  to  tbs 
Pittsburgh  Plate  Glass  Company,  which  com- 
pany agreed  to  perform  all  tbe  terms  and  con- 
ditions of  tbe  lease  and  pay  all  rentals  there- 
after maturing  under  the  lease.  On  S^tem- 
her  19, 1806,  the  Pittsburgh  Company  assigned 
tbe  lease  to  tbe  Logansfwrt  &  Wabash  Valley 
Gas  Company,  which  company  held  tbe  leas* 
until  tbe  surreudtt  thereof.    Xtaat  tiM  Jjog- 
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ansport  Company  agreed  to  perform  all  jtb^ 
conditions  of  the  lease  and  pay  all  rentals 
thereafter  maturing.  The  assignment  of  the 
lease  from  the  Diamond  Plate  Glass  Company 
of  Illinois  to  the  Pittsburgh  Plate  Glass  Com- 
pany, and  from  that  company  to  the  Logans- 
port  &  WaJbash  Valley  Gas  Company,  also  em- 
braced the  assignment  and  conveyance  of  all 
gas  lines  situate  witUn  the  territory  covered 
by  the  leases  thereby  assigned  which  were 
used  for  supplying  gas  to  the  lessors.  That 
the  Diamond  Plate  Glass  Company  of  Indi- 
ana and  the  Dlan;iond  Plate  Glass  Company 
of  Illinois  entered  apon  the  land  and  laid  in 
the  highways  thereof  pipes  for  the  trans- 
portation o^  natural  gas,  and  maintained  the 
same  until  the  assignment  of  the  lease  to  the 
Plttburgh  Company,  which  company,  when  It 
became  owner  of  the  lease,  entered  upon  the 
land  for  the  purpose  of  maintaining  thereon 
In  the  highways  such  pipes,  and  continued 
to  maintain  the  same  until  it  assigned  the 
lease  to  the  Logansport  Company,  which  com- 
pany, when  it  became  the  owner  of  the  lease, 
entered  upon  the  land  and  maintained  in  the 
highways  such  pipes,  and  maintained  upon 
and  across  the  land  in  the  highway,  from  the 
time  it  became  the  owner  until  December, 
1900,  about  10  rods  of  one-Inch  pipe,  which 
It  continuously  used  for  the  transportation  of 
gas  produced  elsewhere,  and  that  such  pipe 
was  a  service  pipe  used  by  appellees  to  fur- 
nish natural  gas  free  of  charge  to  the  lessor 
under  the  lease.  That  no  gas  or  oil  well 
has  been  drilled  at  any  time  upon  the  land, 
and  no  one  of  the  holders  of  the  lease  ever 
offered  to  drill  or  put  down  any  well,  although 
appellant  was  always  ready  and  willing  for 
such  well  to  be  drilled  by  any  of  the  holders  of 
the  lease  at  any  time  when  the  lease  was  in 
force.  That  the  rent  maturing  under  the 
terms  of  the  lease  on  January  1,  1S81,  1892, 
1893,  1894,  and  1895  was'  paid,  but  the  rent 
claimed  by  appellant  as  maturing  on  January 
1,  1896,  1897,  1898,  1899,  and  1900  is  unpaid. 
That  natural  gas  was  used  generally  for 
manufacturing  purposes  in  Howard  county 
from  the  time  of  ttie  execution  of  the  lease 
until  the  spring  of  1902.  That  appellant  has 
performed  all  the  conditions  of  the  contract 
on  her  part  That  the  several  holders  of  the 
lease  fiunisbed  appellant  natural  gas,  free  of 
charge,  necessary  for  domestic  use  for  the 
dwelling  house  on  the  land  from  a  date  Im- 
mediately after  the  execution  of  the  lease  to 
the  latter  part  of  December,  1900,  according 
to  the  contract,  but  the  Logansport  &  Wabash 
Valley  Gas  Company  on  or  about  December 
25,  1900,  cut  off  the  supply  of  gas  to  the 
house  and  removed  its  pii)es  and  fixtures  from 
the  land,  and  has  not  since  that  date  fur- 
nished appellant  with  gas  or  exercised  any 
rights  in  the  land  under  the  lease.  That  on 
January  6,  1900,  the  Logansport  &  Wabash 
Valley  Gas  Company  signed,  asknowledged. 
and  caused  to  be  recorded  a  release  of  all 
rights  under  the  lease,  and  the  county  record- 
er entered  upon  the  margin  of  the  lease, 


where  the  same  was  recorded,  a  reference  to 
such  cancellation.  That  about  the  1st  day  of 
January,  1896,  the  Logansport  &  Wabash  Val- 
ley Company,  through  Its  general  manager, 
decided  to  terminate  the  lease,  claiming  the 
right  to  do  80  under  the  clause  providing: 
"This  grant  and  lease  *  •  *  shall  be 
deemed  to  have  terminated  •  •  •  when- 
ever the  second  party,  their  heirs  or  assigns, 
shall  fall  to  pay  or  tender  the  rental  price 
herein  agreed  upon  within  sixty  days  of  its 
becoming  due,  and.  In  the  event  of  the  ter^ 
miuation  thereof  for  any  cause,  all  rights  and 
liabilities  hereunder  shall  cease  and  termi- 
nate." That  pursuant  to  such  election  or 
shortly  thereafter  It  notified  appellant  through 
Its  field  man  of  such  election,  and  that  It 
would  not  thereafter  continue  the  lease  in 
force  nor  pay  any  rentals,  but  that  the  same 
was  then  and  thereafter  null  and  void.  That 
from  and  after  January,  1896,  the  Logansport 
Company  has  continuously  refused  to  pay  any 
rentals,  and  has  never  since  that  date  claim- 
ed to  hold  any  rights  under  the  lease,  but  that 
appellant  has  during  that  time  refused  to 
consent  to  the  termination  of  the  lease  and 
denied  the  right  of  appellee  so  to  terminate 'the 
same  until  about  December,  1900.  On  Febru- 
ary 24,  1896,  after  appellant  had  been  infonq- 
ed  that  the  Logansport  Company  claimed  the 
lease  to  be  no  longer  in  force,  on  the  ground 
that  the  same  bad  been  terminated  by  It 
under  the  above  provision,  appellant  filed 
before  a  Justice  of  the  peace  a  complaint 
for  rentals  alleged  to  be  due  under  the  con- 
tract sued  on  In  this  case  upon  January  1, 
]L896,  and  the  appellees,  the  Diamond  Plate 
Glass  Company  and  the  Pittsburgh  Plate 
Glass  Company,  were  made  parties  defendant. 
That  the  complaint  in  that  case  alleged  that 
at  the  date  thereof,  the  plaintiff  therein  and 
the  plaintiff  herein  was  the  owner  in  fee  and 
In  possession  of  the  real  estate  described  In 
the  complaint  herein  and  In  that  case  and  In 
the  lease  filed  as  an  exhibit;  that  the  plaintiff 
executed  to  the  Diamond  Plate  Glass  Company 
of  Indiana  a  gas  lease  on  the  land,  which  was 
accepted  by  the  company,  j>y  the  terms  of 
which  lease  the  company  agreed  to  pay  to  the 
plaintiff  an  aimual  rent  of  $S4.60,  to  be  paid  on 
the  Ist  day  of  January,  1895,  and  each  year 
thereafter  until  a  well  was  drilled,  and. that 
no  well  had  been  drilled ;  that  the  rental  due 
January  1,  1896,  was  due  and  unpaid;  that  In 
1890  the  lease  was  assigned  by  the  lessee  to 
the  Diamond  Plate  Glass  Company  of  Illinois, 
which  company  on  April  1,  ISOo,  assigned  the 
lease  to  the  Pittsburgh  Plate  Glass  Company, 
by  the  terms  of  which  assignment  the  as- 
signee agreed  as  part  of  the  consideration  to 
perform  all  the  terms  of  the  lease  and  pay 
all  rentals  thereafter  accruing  which  defend- 
ants had  failed  and  refused  to  do.  That  a 
copy  of  the  lease  was  filed  with  and  made 
part  of  the  complaint — and  demanded  Judg- 
ment for  such  rental.  That  the  lease  filed  as 
a  part  of  that  complaint  was  a  copy  of  the 

part  of  the  lease  sued  on  in  this  actlon|uWhie4^ 
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is  first  set  ont  above,  and  no  mention  was 
made  In  the  former  suit  of  the  second  agree- 
ment above  set  out,  and  no  averment  was  con- 
tained in  the  complaint  in  the  former  case  as 
to  possession  taken  under  the  lease  of  any 
part  of  the  land  or  of  any  part  performance 
of  the  terms  thereof  by  appellees  or  any  of 
them.  That  counsel  were  employed  by  the 
Logansport  &  Wabash  Valley  Company  to 
appear  In  that  action  In  behalf  of  the  defend- 
ants, which  counsel  did  appear  and  defend, 
but  Judgment  was'  rendered  against  the  de- 
fendants by  the  Justice  for  the  amount  claim- 
ed by  the  plaintlfiT,  from  which  Judgment  the 
defendants  appealed  to  the  Howard  circuit 
court,  and  afterwards  had  the  cause  trans- 
ferred on  change  of  venue  to  the  Tipton  cir- 
cuit court.  That  In  the  last-named  court  the 
defendants  filed  a  demurrer  to  the  complaint 
which  was  overruled.  Tliat  they  filed  a 
cross-complaint,  alleging  that  the  plaintiff 
was  the  holder  of  the  lease,  that  the  lease 
was  null  and  void  for  uncertainty  in  the  descrip- 
tion of  the  land,  that  the  cross-complainant 
had  never  been  in  possession  of  nor  drilled 
any  well  upon  the  land,  and  that  the  plaintiff 
claimed  the  lease  was  valid  and  was  then 
prosecuting  an  action  to  collect  rentals  and 
was  threatening  to  prosecute  other  actions 
against  the  cross-complaint  on  the  lease — 
praying  that  the  lease  be  declared  null  aud 
void  and  for  an  injunction.  That  a  motion 
to  strike  out  this  cross-complaint  was  sus- 
tained. That  upon  the  trial  of  such  cause  it 
was  the  theory  of  the  defendants  that  the 
lessees  had  the  right  to  terminate  the  lease 
January  1,  1896,  and  had  so  terminated  the 
same  under  the  clause  of  the  lease  above  set 
out,  and  that  the  failure  to  pay  the  rent 
accruing  in  1896  for  the  period  of  60  days 
after  its  becoming  due  was  of  itself  notice  of 
such  termination;  the  theory  of  plaintiff  being 
that  the  clause  for  the  termination  of  the 
lease  upon  the  failure  to  pay  rent  within  60 
days  was  for  the  benefit  of  the  plaintiff,  and 
that  the  lessees  had  no  right  to  terminate  the 
lease,  it  being  further  contended  by  the  de- 
fendants that  the  coptract  was  for  an  in- 
definite period  and  therefore  at  most  a  tenancy 
from  year  to  year,  which  might  be  terminated 
by  the  lessees  at  the  end  of  any  year  without 
notice.  That  upon  the  trial  of  the  cause  a 
finding  and  Judgment  was  made  in  favor  of 
the  plaintiff  for  the  sum  claimed,  from  which 
Judgment  the  defendants  appealed  to  the 
appellate  court,  which  reversed  the  cause  and 
remanded  the  same  to  the  Tipton  circuit 
court,  whereupon  the  cause  was  dismissed  by 
the  plaintiff  at  the  April,  1900,  term  of  that 
court.  That  the  cause  entitled  Diamond 
Plate  Olass  Co.  v.  Hancock,  reported  in  24 
Ind.  App.  7&1,  55  N.  E.  1103,  is  the  same 
cause  as  that  originally  brought  by  the  plain- 
tiff and  dismissed  as  above  stated.  That  the 
original  case  brought  by  the  plaintiff  was  one 
of  a  series  or  number  of  cases  instituted 
about  the  same  time  by  a  number  of  landown- 
ers acting  in  concert,  of  whom  appellant  was 


one,  against  appellee,  for  the  collection  of 
rentals  alleged  to  be  due  under  gas  and  oil 
leases  executed  by  such  landowners  to  the 
Diamond  Plate  Glass  Company.  That  during 
the  pendency  of  such  suit,  and  until  in  De- 
cember, 1900,  the  Logansport  &  Wabash  Valley 
Company  continued  to  furnish  free  gas  to 
appellant  as  above  set  out.  In  the  Appellate 
Court  the  original  cause  was  presented  by 
counsel  for  the  respective  parties  upon  the 
respective  theories  above  referred  to,  and  in 
the  decision  of  the  cause  It  was  adjudged: 
"The  questions  presented  on  this  ajqieal  are 
the  same  as  those  in  Diamond  Plate  Glass 
Company  v.  Curless,  22  Ind.  App.  346, 62  N.  B. 
782,  and  in  Diamond  Plate  Glass  Company  r. 
Echelbarger,  24  Ind.  App.  124,  55  N.  E.  233; 
and  upon  the  authority  of  these  cases  the 
Judgment  is  reversed."  That  Diamond  Plate 
Glass  Company  v.  Curless  was  one  of  such 
series  being  prosecuted  by  such  several  land- 
owners for  the  purpose  of  enforcing  and  con- 
tinuing the  respective  leases  on  their  several 
lands;  the  contract  sued  on  In  the  Curless 
Case  being  substantially  identical  with  that 
sued  on  originally  by  appellant  herein.  That 
the  Echelbarger  Case  was  one  of  such  several 
suits  so  being  prosecuted,  and  the  contract 
therein  sued  on  was  substantially  identical 
with  that  sued  on  in  the  Curless  Case  and 
In  the  original  suit  brought  by  appellant, 
except  that  In  the  Echelbarger  Case  the  con- 
tract further  provided  "that  the  lessor  should 
not  drill  or  suffer  or  permit  others  to  drill  or 
put  down  any  other  gas  well  or  wells  on  any 
part  of  the  100-acre  tract  during  the  con- 
tinuance of  such  lease."  The  finding  also 
sets  out  extracts  from  the  opinions  in  the 
Curless  Case  and  the  Echelbarger  Case,  and 
that  the  amount  due  appellant,  if  entitled  to 
recover,  Is  $376.60. 

It  is  argued  by  counsel  for  appellees  that 
the  law  in  this  case  was  established  on  the 
former  appeal.  Diamond  Plate  Glass  Com- 
pany V.  Hancock,  24  Ind.  App.  701,  55  N.  E4. 
1103.  That  appeal  was  decided  upon  the 
authority  of  Diamond  Plate  Olass  Oo.  v. 
Curless,  22  Ind.  App.  346,  52  N.  E.  782,  and 
Diamond  Plate  Glass  Oo.  v.  Echelbarger,  24 
Ind.  App.  124,  55  N.  E.  233,  and  it  is  argued 
that  the  law  of  this  case  is  the  la^  as  estab- 
lished in  those  two  decisions.  It  is  well  set- 
tled that  principles  of  law  declared  upon  a 
former  appeal  remain  the  law  of  the  case, 
so  far  as  applicable,  through  all  subsequent 
steps  taken  in  the  cause,  and  must  be  fol- 
lowed, whether  right  or  wrong.  In  Hawley 
V.  Smith,  45  Ind.  183,  201,  It  is  said:  '^t 
having  been  held  in  the  former  action  be- 
tween the  same  parties  on  the  same  cause  of 
action  that  the  relation  of  principal  and 
agent  existed,  we  should  regard  the  question 
as  res  adjudlcata  between  the  parties.  This 
should  be  the  rule,  even  If  we  doubted  the 
correctness  of  the  ruling  when  applied  to 
other  causes."  See  Llllle  v.  Trentman,  130 
Ind.  16,  29  N.  E.  405;  Phoenix  Ins.  Oo.  v. 
Rogers,  11  Ind.  App.  72,  38,N.  a  8«S.,^We 
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do  not  nnderatand  it  to  be  held  In  either  the 
Gurless  Case  or  the  Echelbarger  Case  that 
the  principles  pertaining  to  the  relation  ot 
landlord  and  tenant  are  applicable  to  the  con- 
tracts there  in  question  whether  possession 
has  or  has  not  been  taken  nnder  the  contract 
It  was  expressly  held  in  the  Cnrless  Case 
that,  possession  never  having  been  taken,  it 
could  not  be  said  that  the  relation  of  land- 
lord and  tenant  ever  existed.  In  the  Echel- 
barger  Case  possession  was  taken,  and  It 
was  held  that  a  tenancy  was  created,  and,  as 
the  Instrument  itself  did  not  fix  its  duration, 
the  statute  provides  that  it  shall  be  from 
year  to  year.  In  the  leases  in  question  in 
those  two  cases  a  consideration  was  express- 
ed for  the  privilege  of  going  npon  the  land 
and  developing  it  for  gas  and  oil,  and  an 
entirely  new  and  difCerent  consideration  in 
the  event  the  land  was  developed  and  gas  or 
oil  was  found.  It  manifestly  was  not  the 
Intention  of  the  parties  that  this  privilege 
could  be  continued  Indefinitely  at  the  option 
of  either  party.  When  possession  was  taken 
by  drilling  a  well  that  produced  gas  in  pay- 
ing quantities,  a  new  consideration  was  nam- 
ed, and  the  lease  very  clearly  shows  the 
length  of  time  the  parties  Intended  It  should 
continue.  But  possession  might  be  taken 
and  the  land  remain  undeveloped,  and  while 
it  does  appear  In  the  Echelbarger  Case  that 
possession  was  taken  it  does  not  appear  that 
iwssesslon  was  taken  and  the  land  developed 
for  oil  or  gas. 

That  the  rights  of  the  parties  to  the  lease 
as  to  Its  continuance  and  termination  are 
not  the  same  under  the  lease  before  and 
after  the  development  of  the  land  for  gas 
and  oil  we  think  is  plain  from  the  decisions. 
In  Consumers'  Gas  Trust  Co.  v.  Littler,  182 
Ind.  320,  70  N.  E.  363,  it  is  held  that  the  op- 
tion or  right  to  drill,  which  seems  to  have 
mn  from  year  to  year,  might  be  terminated 
by  the  lessor  by  his  refusal  to  accept  the 
annual  payment  for  another  year,  provided 
that  the  lessee  was  giveii  such  reasonable 
notice  as  would  afford  him  a  fair  chance  to 
discharge  his  obligation ;  and  In  Hancock  v. 
Diamond  Plate  Glass  Co.,  162  Ind.  146,  70 
N.  JO.  149,  under  a  lease  providing  an  annual 
rental  for  each  producing  gas  well,  it  is  held 
that;  If  the  lessee  has  taken  possession  and 
drilled  a  well  more  valuable  than  the  lessor 
anticipated  when  he  made  the  lease,  the 
lessor  could  not  arbitrarily  terminate  the 
lease  by  refusing  to  accept  the  annual  rent- 
al. Upon  the  former  appeal  the  judgment 
was  reversed,  and  after  the  cause  was  re- 
manded the  case  was  dismissed.  Afterward 
the  suit  was  again  brought  to  recover  the 
same  rent  for  1896  sought  to  be  recovered 
In  the  former  suit,  and  also  the  rent  for  the 
four  succeeding  years.  The  complaint  in 
this  action  is  substantially  the  same  as  upon 
the  former  appeal,  except  that  the  former 
complaint  did  not  aver  possession  by  the 
lessee  and  rart  performance  of  the  lease, 
while  the  complaint  in  this  appeal  does.    It 


Is  true  that  the  dismissal  after  the  former  ap- 
peal was  without  prejudice,  but  we  fall  to 
see  any  sufBclent  reason  for  Jioidlng  that 
appellant  is  In  a  better  positlMi  after  having 
dismissed  the  case  and  reflled  it  with  ad- 
ditional averments  in  her  complaint  than 
she  would  have  been  had  she  added  these 
additional  averments  by  amending  the  origi- 
nal pleading  and  appealed  a  second  time 
without  dismissing. 

Counsel  for  appellee  argues  that,  U  this 
case  is  governed  by  the  law  of  the  case  as 
declared  on  the  former  appeal,  such  law  of 
the  case  extends  only  to  the  law  npon  the 
facts  as  there  pleaded;  that  the  complaint 
in  that  case  did  not  aver  possession  by  the 
lessee  or  part  performance  of  the  lease, 
while  in  this  case  the  complaint  avers  both. 
The  case  decided  on  the  former  appeal  origi- 
nated before  a.  justice  of  the  peace,  and,  while 
the  pleadings  do  not  disclose  that  the  ques- 
tions of  possession  and  part  performance 
were  presented  by  the  pleadings,  yet  an  exam- 
ination of  the  record  of  that  appeal  discloses 
that  those  questions  were  presented,  without 
objection,  by  the  evidence.  It  is  held  that 
an  appellate  tribunal  takes  judicial  notice  of 
its  own  records,  and  that  It  may,  In  the 
consideration  of  a  case  before  it,  either  on 
its  own  motion  or  at  the  suggestion  of  coun- 
sel, inspect  Its  records.  Clngglsh  v.  Koons, 
15  Ind.  App.  599,  43  N.  B.  158 ;  Washington, 
etc.,  By.  Co.  v.  Coeur  D'Alene,  etc.,'R.  Co., 
160  U.  S.  101,  16  Sup.  Ct.  289,  40  L.  Ed.  355; 
Denny  v.  State  ex  rel.,  144  Ind.  603,  42  M.  E. 
929,  31  L.  R.  A.  726.  In  the  Denny  Case  the 
court  said:  "Some  question  having  been 
made  as  to  whether  we  can  thus  take  notice 
of  other  records  In  this  court  In  considering 
a  case  at  bar,  w«  may  here  remark  that  we 
have  no  doubt  that  this  may  be  done,  wheth- 
er the  court  make  such  inspection  of  its  own 
motion  or  on  the  suggestion  of  counsel." 

The  finding  shows  that  no  gas  or  oil  well 
has  been  drilled  at  any  time  upon  the  land, 
and  that  no  one  of  the  holders  of  the  lease 
ever  offered  to  drill  or  put  down  any  well; 
that  Is,  possession  was  not  taken  by  develop- 
ing the  land  for  oil  and  gas.  It  is  found 
that  pipes  for  the  transportation  of  gas  were 
laid  and  matatalned  In  the  highway  and  that 
the  several  holders  of  the  lease  furnished  ap- 
pellant free  gas  for  the  dwelling  house  on 
the  land.  This  finding  is  substantially  the 
same  as  the  undisputed  evidence  as  to  these 
questions  upon  the  former  appeal.  On  the 
former  appeal  It  was  held  that  this  did  not 
constitute  possession.  It  is  true  the  finding 
states  that  the  several  holders  of  the  lease  fur- 
nished appellant  free  gas  until  the  latter  part 
of  December,  1900,  "as  above  found."  But  this 
apparent  conclusion  Is  to  be  considered  in 
connection  with  the  primary  facts  found. 
And,  when  these  primary  facts  are  consider- 
ed, together  with  the  language  used  In  the 
above  finding,  we  do  not  think  the  court  In- 
tended to  find  that  there  had  been  a  part 
performance  of  the  contract  by  the  fumIsh-[^ 
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Ing  of  fre«  gag.  If  the  lessee  had  the  right 
to  terijilnate  the  lease  and  had  terminated 
It  nnder  the  law  of  the  case  we  fail  to  see 
how  the  continued  nse  of  gas  by  appellee 
from  the  lessee's  pipes  conid  Impose  upon 
the  lessee  the  consequences  of  a  part  per- 
formance of  the  lease.  In  Diamond  Plate 
Glass  Co.  ▼.  Onrless,  supra.  It  Is  said:  "Aa 
we  Gonstme  the  instrament  in  question,  It 
was  an  agreement  whereby  appellants,  until 
possession  was  taken  by  them,  agreed  to  pay 
an  annual  stmi  for  the  right  to  go  upon  the 
land  at  any  time  within  the  year  and  pros- 
pect for  gas  and  oil,  that  the  agreement  was 
only  from  year  to  year,  and  that  at  the  end 
of  any  year,  either  party  could  termlnftte  the 
agreement;  the  one  by  refusing  to  accept 
and  the  other  by  refusing  to  pay  the  stipulat- 
ed sum.  •  •  •  Possession  never  having 
been  taken,  by  the  terms  of  the  instrumeni 
it  cannot  be  said  that  the  relation  of  land- 
lord and  tenant  ever  existed.  •  •  •  Con- 
struing the  instrument  in  question,  as  we  do, 
'to  be  an  agreement  whereby  a  right  was 
granted  for  a  stipulated  sum  payable  from 
year  to  year,  and  continuing  from  year  to 
year  if  both  parties  desired  that  it  should  so 
continue,  It  could  be  terminated  by  either 
party  at  the  expiration  of  such  period,  and  a 
failure  to  pay  the  stipulated  sum  as  provided 
in  the  agreement  or  a  refusal  under  the 
terms  of  the  agreement'  to  pay  such  sum 
would 'work  its  termination."  This  doctrine 
^r&a  disapproved  in  the  case  of  Hancock  v. 
Diamond  Plate  Glass  Co.,  162  Ind.  146,  70 
N.  SI.  149, -and  is  of  no  effect,  except  in  so 
far  as  it  is  to  be  applied  as  the  law  of  the 
case.  It  is  quite  clear  that  under  the  rule 
declared  in  Hancock  v.  Diamond  Plate  Glass 
Go.,  162  Ind.  146,  70  N.  E.  149.  appeUant 
would  be  entitled  to  recover  in  this  action. 
But  the  law  declared  upon  the  former  ap- 
peal, although  wrong,  remains  the  law  of 
the  case,  so  far  as  applicable,  ui)on  this  the 
second  appeal. 
Judgment  affirmed. 

138  Ind.  App.  or) 

OVBE  T.  DEHNE.    (Na  6,382.)  l 

(Aiq>ellate  Court  of  Indiana,  Division  No.  I 
Oct.  10, 1905.) 

1.   NmSANOS  —  COMPLAIHT  —  SnFFIOKNOY     AS 

AGAiKST  Objection  Raised  on  Appeal. 
A  complaint  which  alleged  that  defendant 
operated  a  foundry;  that  sparks  were  carried 
onto  plaintilTs  premises  ain]  on  his  dwelling, 
which  caught  fire  therefrom,  and  was  in  con- 
stant danger  of  destruction  by  fire;  that  cin- 
ders had  fallen  on  the  roof  of  the  dwelling,  and 
bad  filled  np  the  down  spout  into  a  cistern; 
that  when  the  foundry  was  in  operation,  cinders 
would  fill  the  house  if  the  doors  and  windows 
thereof  were  left  open;  that  defendant  could 
«o  operate  the  foundry  as  not  to  cause  the 
canylng  of  sparks  on  and  into  the  house ;  fbat 
plaintifrs  comfortable  enjoyment  of  bis  house 
was  constantly  interfered  with;  that  defendant 
was  threatening  to  continue  to  operate  the 
foundr)  in  the  same  manner ;  that  plaintiff  had 
been  damaged  in  a  sppcifind  sum :  and  that  the 
continuance   of    thr   o>>eratioD   of    thg   foundry 


would  cause  irreparable  damage,  and  which 
prayed  for  damages  and  an  injunction — ^waa 
good,  when  attacked  for  the  first  time  on  ap- 
peal, within  the  rnle,  as  stating  facts  sufficient 
to  bar  another  action. 
£  Saioc— AcQtnBiTioN   or  Bioim  bt   Pbx- 

BOBiFTioN— Extent  or  Uskb. 
In  a  suit  to  restrain  defendant  from  oper- 
ating bia  foundiT,  interfering  with  the  tinjoj- 
ment  by  plaintiff  of  his  premises,  the  evidence 
showed  that  defendant  had  operated  bis  foundry 
for  20  years,  and  that  plaintiff  had  occnpied 
his  property  for  over  20  years.  Prior  to  1901 
no  complaint  was  made  of  the  manner  in  which 
the  foundry  was  operated,  while  since  that  tims 
the  manner  in  which  it  was  operated  was  a 
private  nuisance.  Held  to  warrant  a  finding 
that  defendant  had  not  acquired  a  preacriptivs 
right  to  operate  the  foundry  in  the  manner  com- 
plained of. 

[Ed.  Note. — For  cases  In  nolnt,  see  vol.  87, 
Cent  Dig.  Nuisance,  {{  45-4^  89.] 

8.  Neouoinok— Fnra  — BviDKNOs— Sum- 

CIXNCT. 

In  a  suit  for  damages  from  fire  negligently 
communicated  from  defendant's  foundry,  evi- 
dence held  to  support  a  finding  that  plaintiff's 
property  caught  fire  from  sparks  from  defend- 
ant s  foundry,  authorizing  a  recovery  of  the 
damages  sustained. 

4.  ArPEAI/— FiNDIKOB— RiVIEW. 

Acts  1903,  p.  341,  c.  193,  i  8,  which  pro- 
vides that  the  Appellate  Court  shall.  If  required 
by  the  assignment  of  errors,  weigh  the  evidence, 
and,  if  it  appears  that  the  judgment  is  not 
supported  by  the  evidence,  the  conrt  must  award 
judgment  according  to  the  weight  of  the  evi- 
dence, does  not  require  the  Appellate  Court  ta 
weigh  conflicting  evidence. 

5.  TaiAi/— FiHDiNoa— Sfsciai/— SuaPi.TTBAOK. 

In  an  action  for  damages  from  fire  com- 
municated from  defendant's  foundry,  the  court 
made  a  general  finding  In  favor  of  plaintiff, 
and  fixed  his  damages  at  a  sum  stated.  It  then 
itemized  the  damages.  Held^  that  the  itemized 
statement  could  not  be  considered  as  a  special 
finding,  but  must  be  regarded  as  suiplusage,  and 
the  finding  was  a  general  finding. 
6i.  Saick  —  SornoiBNOT  or  Evidknob--Maib- 

BIALITT. 

Where  the  finding  of  the  conrt  as  to  the 
amount  of  damages  sustained  by  plaintiff  is 
general,  and  the  evidence  supports  it,  the  ques- 
tion of  the  sufficiency  of  the  evidence  to  support 
the  court's  Itemized  statement  of  the  damages 
is  immaterial. 
7.  Neoligknck  —  Fan  — Etiobncs— Anma- 

fllBILITT. 

Where,  in  an  action  f«r  damagte  from  fire 
negligently  communicated  from  defendant's 
foundry,  there  was  no  application  for  an  ex- 
amination by  an  impartial  person  of  the  con- 
dition of  the  fines  m  plaintifrs  boose,  to  de- 
termine whether  there  was  nndne  liability  to 
fire  from  the  construction  of  the  house,  it  was 
not  error  to  exclude  evidence  as  to  whether 
plaintiff  was  willing  that  his  house  should  be 
BO  examined. 

&   BVIDKNOE— HXABSAT. 

The  record  of  the  fire  department  of  a  dtr, 
containing  a  report  by  the  captain  of  a  fire 
company  of  a  fire,  made  up  of  a  memorandum 
made  by  another  jierson,  is  inadmissible  as  hear- 
say, in  action  for  damages  resulting  from  the 
fire,  alleged  to  have  been  caused  by  sparks 
from  defendant's  foundry. 

[Ed.  Note. — For  cases  in  point  see  voL  20^ 
Cent  Dig.  Evidence,  SS  1195,  1196.] 

9.  Appeai,  —  EviDENCx  —  AninssioN— Hasic- 
lESS  Ebsob. 

Where,  in  an  action  for.  damages  from  a 
fire  caused  by  sparks  from  defendant's  foundry, 
the  court  did  not  allow  any  damages  occurring 
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■absequent  to  the  fir«  eonplained  of,  tiie  error,. 

if  any,  In  admitting  evidence  showing  that  qab- 
seqiient  fires  were  caused  by  sparks  from  de- 
fendant's foundry  was  harmless. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty;  Vinson   Carter,   Judge. 

Action  by  Charles  Dehne  against  BwaW 
Over.  From  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

Austin  F.  Denny,  for  appellant  Kealinc 
&  Hugg,  for  appellee, 

WILEY,  0.  J.  Appellee  sned  appellant  to 
recover  damages  resulting  from  fire  alleged 
to  have  been  conuuuuicated  to  bis  dwelling 
from  appellant's  foundry,  and  to  enjoin  ap- 
pellant from  continuing  to  operate  bis  found- 
ry and  "cnpulo"  so  as  to  interfere  with  the 
comfortable  enjoyment  of  his  premises.  The 
complaint  was  In  a  single  paragraph,  to 
which  an  answer  in  six  paragraphs  wa»  ad- 
dressed. Keply  In  denial.  Upon  the  Issues 
thus  Joined,  trial  was  had  by  the  conrt,  re- 
salting  in  a  general  finding  and  Judgment 
for  appellee.  Appellant's  motion  for  a  new 
trial  was  overruled.  By  his  assignment  of 
errors  he  questions  the  sufficiency  of  the 
complaint,  and  attacks  the  action  of  the  court 
In  overruling  his  motion  for  a  new  trial. 
In  his  complaint  api)ellee  avers  that  for 
many  years  be  has  owned,  and  still  owns, 
certain  real  estate,  upon  which  is  a  dwelling 
house,  which  he  occupies  as  a  residence; 
that  appellant  also  owns  certain  real  estate, 
upon  which  be  has  erected,  ovvns,  and  oper- 
ates a  foundry ;  that  as  a  part  of  said  found- 
ry,- appellant  constructed  a  brick  "cupulo" 
about  thirty  feet  north  of  appellee's  house ; 
that  appellant  uses  Bald  "cnpulo"  almost 
every  day,  from  one  and  a  half  to  two  hours. 
In  which  to  melt  iron;  that  l^e  uses  wood, 
coal,  and  coke  In  the  operation  of  the  ^me ; 
that. chunks  of  burning  wood  fly  from  the 
"cnpulo"  In  all  directions,  and,  except  when 
the  wind  is  from  the  south,  the  sparks, 
pieces,  and  chunks  of  burning  wood  are 
carried  upon  appellee's  premises,  and  fre- 
quently upon  his  dwelling;  that  his  dwelling 
has  canght  fire  therefrom  four  times  within 
the  past  two  years,  and  whenever  said  "cu- 
pulo" is  In  operation,  his  dwelling  is  in  con- 
stant and  imminent  danger  of  being  des- 
troyed by  fire;  that  pieces  of  biurnlng  wood 
and  cinders .  from  the  "cupulo"  have  fallen 
on  the  roof  of  his  house  in  large  quantities, 
have  filled  the  down  spouting  more  than 
twice  In  the  past  six  months,  and  he  has 
been  compelled  to  clean  out  said  spouting 
frequently ;  .that  be  obtains  rain  water  for 
use  in  his  house  by  its  being  carried  from 
the  roof  through  the  down  spouting  into  a 
cistern,  and  by  reason  of  said  facts  he  la 
unable  to  so  obtain  rain  water,  and  that  he 
Is  put  to  great  Ipconvenience  and  damage 
on  account  thereof.  It  is  further  charged 
that,  when  said  "cupulo"  is  in  operation  and 
the  doors  and  windows  'of  his  residence  are 
open,  the  sparks  and  cinders  therefrom  are 


carried  Into  his  house,  and  the  bouse  te  filled 
with  smoke  coming  from  the  "cupulo,"  which 
is  offensive  ,and  injurious  to  the.  health  of 
himself  and  family.  It  is  also  charged  that 
appellant  could  so  arrange  and  operate  his 
"cupulo"  in  a  manner  that  the  sparks,  smoke, 
ashes,  apd  chunks  of  burning  wood  will  not 
be  carried  upon  and  Into  his  dwelling,  and 
constantly  expose  him  and  his  family  to  dan- 
ger, annoyance,  and  injury,  and  his  property 
to  constant  danger  of  destruction  by  fire. 
That  by  reason  of  these  facts  appellee's 
comfortable  enjoyment  of  his  home  has  been 
and  is  constantly  interfered  with,  and  the 
value  of  bis  real  estate  for  a  residence  and 
for  rental  purposes  has  greatly  depredated. 
That  bis  residence,  when  said  "cupulo"  is 
in  operation,  is  in  constant  and  imminent 
danger  of  being  damaged  and  destroyed  by 
fire,  and  that  he  has  been  damaged  by  the 
fires  caused  by  reason  of  the  same,  as  afore- 
said, etc.  That  appellant  is  continuing,  is 
threatening  to  and  will  continue,  to  operate 
the  same  in  the  same  manner.  That  appel- 
lee has  been  damaged  by  reason  of  the  facts 
aforesaid  in  the  sum  of  $500,  and  the  con- 
tinuance of  the  same  will  do  him  irrepar- 
able damage.  Prayer  tor  damages  and  In- 
junction. 

The  complaint  Is  attacked  for  the  first  time 
In  this  court.  Counsel  for  appellant  In  his 
brief  says:  'The  appellant  has  no  supreme 
confidence  that  bis  first  assignment  of  error, 
reiser  red  to  In  the  caption,  la  well  taken. 
But  sometimes  a  court  of  appeals  sees  points 
and  decides  cases  upon  points  not  seen  not 
mentiomed  by  the  parties."  No  tenable  ob- 
jections to  the  complaint  are .  pointed  out 
The  rule .  is  a  familiar  one  that  where  a 
complaint  is  tested  for  the.  first  time  on 
appeal  by  an  assignment  of  error,  it  will  be 
held  sufficient  if  it  states  facta  sufficient 
to  bar  another  action.  Xenla  Real  Estate 
Cq.  v.  Macy,  147  Ind.  568,  47  N.  B.  1,47; 
Bertha  t.  Sparks,  19  Ind.  App.  431,  48  N. 
E.  831;  Cummlngs  v.  Girton,  19  Ind.  App. 
2-18,  49  N.  E.  3G0.  The  complaint  in  this 
case  comes  within  this  rule,  and  hence  must 
be .  held  spfficient 

It  has  been  stated  in  this  opinion  that 
but  two  questions  are  presented  by  the  as- 
signment of  error.  It  Is  due  counsel  for 
appellant,  however,  to  say  that  an  applica- 
tion was  made  and  granted  for  leave  to  file  ' 
an  amended  or  additional  assignment  of 
error,  and  in  pursuance  thereto  16  additional 
specifications  of  error  were  filed.  While  some 
of  these,  and  possibly  all,  might  be  proper 
reasons  for  a  new  trial,  under  our  practice, 
they  are  not  recognized  as  proper  assign- 
ments of  error. 

In  his  motion  for  a  new  trial  appellant 
assigned  28  reasons  therefor.  The  secondj 
third,  fourth,  fifth,  sixth,  eighth,  ninth,  four- 
teenth, fifteenth,  sixteenth,  seventeenth,  eight- 
eenth, and  nineteenth  reasons  so  assigned 
are  not  known  to  the  Code,  and  do  not  pre- 
sent any  question  for  decision.    Th^^^^f^ 
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and  seventh  reasons  may  be  considered  to- 
gether, as  they  present  the  statutory  reasons 
for  a  new  trial  that  the  decision  of  the 
court  is  not  sustained  by  sufficient  evidence 
and  Is  contrary  to  law,  and  both  depend  for 
their  determination  upon  the  evidence.  The 
tenth,  eleventh,  twelfth,  and  thirteenth  rea- 
sons  present  the  question  of  excessive  dam- 
ages, and  may  be  considered  together.  The 
remaining  reasons  predicate  error  of  the 
trial  court  in  admitting  and  rejecting  and  re- 
fusing to  strike  out  certain  evidence.  These 
will  be  considered  in  the  order  of  their  dis- 
cussion In  the  briefs. 

The  evidence  shows  without  conflict  that 
appellant  had  owned  and  operated  his  found- 
ry for  20  years,  and  that  appellee  had  owned 
and  occupied  his  property  adjacent  thereto 
for  more  than  20  years.  While  so  owning 
and  operating  said  factory,  the  evidence  also 
shows  that  for  more  than  20  years  prior 
to  February,  1901,  no  fire  had  occurred  to 
the  damage  of  appellee's  property.  The  Area 
that  damaged  appellee's  property  occurred 
since  1901,  and  within  two  years  from  the 
commencement  of  this  action.  There  is  no 
positive  or  direct  evidence  that  the  fires 
were  occasioned  by  sparks  or  burning  chunks 
of  wood  falling  upon  appellee's  house  from 
the  "cupulo,"  for  no  witness  testified  to 
that  fact 

Upon  the  evidence  it  is  contended  by  ap- 
pellant that  the  decision  is  not  supported 
by  sufficient  evidence  and  is  contrary  to  law 
for  two  reasons:  (a)  Because  the  evidence 
shows  that  appellant  had  acquired  a  pre- 
scriptive right  to  so  operate  his  foundry,  and 
(b)  because  the  evidence  falls  to  show  that 
the  damage  to  appellee's  property  was  caus- 
ed by  fire  commtmlcated  to  it  from  the 
"cupulo."  The  complaint  proceeds  and  the 
trial  was  had  upon  the  theory  that  the 
"cupulo"  and  the  manner  of  operating  It  con- 
stituted a  private  nuisance;  for  It  is  alleged 
in  the  complaint  that  the  "defendant  can 
so  arrange  and  operate  his  said  'cupulo'  in 
a  manner  that  said  sparks,  smoke,  ashes, 
and  chunks  of  burning  wood  will  not  be 
carried  upon,  into,  and  through  his  bouse, 
as  aforesaid,  constantly  exposing  him  and 
his  family  to  danger  and  injury,  as  afore- 
said, and  his  property  to  constant  danger 
of  destruction  by  defendant's  operation  of  his 
said  'cupulo.' "  The  theory,  as  above  stated, 
is  manifest,  as  shown  by  the  evidence  and 
the  rulings  of  the  trial  court  For  more 
than  20  years  prior  to  1901  no  complaint 
is  made  of  the  manner  in  which  the  "cupulo" 
was  operated.  The  evidence  clearly  estab- 
lishes the  fact  that  since  that  time  the  man- 
ner in  which  the  "cupulo"  was  operated 
constituted  a  private  nuisance,  and  greatly 
interfered  with  appellee's  occupancy  and 
enjoyment  of  his  property.  The  injury  thus 
caused  was  a  continuing  one,  and  the  nui- 
sance was  also  a  continuing  one. 

Appellee  sought  to  recover  damages  caused 
by  three  several  fires,  all  of  which  occurred 


since  1901,  and  for  a  decrease  in  the  rental 
value  of  his  property.  We  doubt  if  a  pre- 
scriptive right  can  be  acquired  to  burn  and 
destroy  the  property  of  another.  When  a 
nuisance  actually  exists,  it  Is  not  excused 
by  the  fact  that  It  arises  from  a  business 
or  erection  which  is  of  itself  lawful,  or  that 
is  necessary  to  the  operation  of  the  business. 
21  Am.  &  Eng.  Encyc.  of'  Law  (2d  Ed.) 
689;  Chicago,  etc..  By.  Co.  v.  Church,  102 
Fed.  86,  42  C.  C.  A-  178,  60  L.  R.  A.  4S8; 
Shirely  v.  Cedar  Bapids,  etc..  By.  Co.,  74 
Iowa,  169,  37  N.  W.  133,  7  Am.  St  Bep.  471 ; 
Thompson  v.  Penn.  By.  Co.  (N.  J.  Ch.)  14 
Atl.  897;  Columbus,  etc..  Coal  Co.  v.  Tucker, 
48  Ohio  St  41,  26  N.  E.  630,  12  L.  R.  A. 
677,  29  Am.  St  Rep.  628.  In  Owen  et  at. 
V.  Phillips  et  al.,  73  Ind.  284-296,  it  Is  held 
that  wherever  a  mill  or  factory  is  located, 
whatever  its  surroundings,  property  owners 
of  the  vicinity  have  a  right  to  require  that 
it  shall  be  properly  managed,  conducted  with 
ordinary  care  and  proper  regard  for  the 
rights  of  others,  and  in  such  a  way  as  that 
no  unnecessary  inconvenience  or  annoyance 
shall  be  caused  by  them.  The  rule  there 
disclosed  Is  applicable  to  the  facts  here, 
for  that  is  what  appellee  asks,  and  what 
the  trial  court  held  he  bad  a  right  to  demand. 
It  is  not  charged  that  appellant's  business 
Is  an  unlawful  one,  but  that  in  the  operation 
of  a  part  of  it  (the  "cupulo")  great  injury  Is 
done  to  appellee's  property,  and  appellee  and 
his  family  are  put  in  Jeopardy,  inconvenience, 
and  annoyance.  It  is  further  contended  that 
these  could  all  be  averted  by  a  proper  opera- 
tion of  the  "cupulo."  In  Peck  v.  CI^  of 
Michigan  City,  149  Ind.  673,  49  N.  E.  804 
the  Supreme  Court  quoted  with  approval 
the  following  from  16  Am.  &  Eng.  Encyc; 
of  Law,  at  page  988:  "Where  the  Injury 
inflicted  by  a  nuisance  is  not  of  such  a  char- 
acter that  it  can  be  ascertained,  both  as  to  the 
past  and  future,  by  a  single  action,  successive 
actions  He  for  new  damages  so  long  as  the 
nuisance  Is  continued,"  and  then  say:  "Many 
authorities  are  dted  in  support  of  this  propo- 
sition, and  little  doubt  can  exist  concerning 
Its  accuracy."  In  the  case  of  the  city  of 
North  Vernon  v.  Voegler,  103  Ind.  314,  2 
N.  E.  821,  It  was  held  that  a  cause  of  action 
for  damages  does  not  accrue  until  the  wrong 
or  injury  has  resulted  in  damage.  See,  also, 
Sherlock  v.  Louisville,  etc.,  By.  Co.,  115  Ind. 
22,  17  N.  E.  171;  21  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  724.  In  2  Wood  on  Nuisances 
(3d  Ed.)  i  608,  it  is  held  that  In  order  to 
sustain  a  plea  of  a  prescriptive  right  to  the 
nuisance,  when  the  same  consists  of  the  right 
to  do  some  act  upon  another's  premises,  the 
rule  is  "that  to  constitute  an  adverse  user 
requisite  to  sustain  the  right  it  must  be 
shown  that  the  user  had  actually  invaded  the 
rights  of  the  person  against  whom  the  claim 
is  made,  in  reference  to  the  particular  matter 
which  Is  the  subject  of  complaint  that  the 
user  during  the  entire  statutory  period  and 
the  invasion  of  the  right  have  produced  an 
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injury  eqaal  to  and  of  the  cbaracter  com- 
plained of,  and  of  sncb  a  cbaracter  and  to 
such  an  extent  that  at  any  time  during  tbat 
period  an  action  might  have  been  maintained 
therefor."  See,  also,  Sherlock  y.  Louisville, 
etc..  By.  Co.,  supra ;  21  Am.  &  Eng.  Encyc.  of 
Law  (2d  Ed.)  735. 

Our  conclusion  Is  that  the  evidence  is 
sufficient  to  sustain  the  finding  of  the  trial 
court,  as  against  appellant's  contention  tbat 
.  he  has  acquired  a  prescriptive  right  to  op- 
erate his  "cupulo"  in  the  manner  complained 
of. 

The  proposition  that  the  evidence  Is  not 
sufficient  to  siistaln  the  finding,  upon  the 
groimd  that  there  was  not  any  direct  or  posi- 
tive evidence  that  appellee's  property  caught 
fire  from  sparks,  etc.,  emitted  from  appellant's 
"cupulo,"  is  in  our  judgment  not  well  ground- 
ed. It  is  disclosed  by  the  record  that,  when 
the  wind  was  from  the  north  or  northwest, 
appellant's  employes,  either  on  their  own  voli- 
tion or  that  of  appellee's  daughter,  sprink- 
led the  roof  of  appellee's  house  before  each 
blast  was  run.  It  is  thus  shown  that  danger 
was  imminent  and  anticipated  by  appellant 
It  Is  further  disclosed  by  the  evidence  that  the 
fires  which  damaged  appellee's  property  al- 
ways occurred  while  the  "cupulo"  was  in 
operation.  There  is  some  evidence,  as  to  one 
of  the  fires,  that  it  could  not  have  occurred 
from  any  other  source.  The  evidence  also 
shows  that  sparks  were  seen  to  fall  on  ap- 
pellee's house  while  the  "cupulo"  was  in  op- 
eration. Under  such  facts,'  we  are  inclined 
to  the  view  that,  as  the  trial  court  could  In- 
dulge all  reasonable  Inferences,  Its  finding 
was  fully  Justified,  and  hence  we  cannot  dis- 
turb It 

It  Is  also  contended  that  the  evidence  is 
not  sufficient  to  sustain  the  fine'  ng  as  to  the 
amount  of  damages  assessed.  With  this  con- 
tention we  cannot  agree,  for  upon  that  point 
the  evidence  is  ample.  As  this  is  an  equity 
case,  we  are  lu-ged  to  weigh  and  consider  the 
evidence  under  section  8  of  the  act  of  1903 
<Acts  1003,  p.  341,  c.  193).  Under  the  recent 
holdings  of  this  and  the  Supreme  Court,  we 
must  decline  to  weigh  conflicting  oral  evl- 
denca  Parkinson  v.  Thompson  (Ind.  Sup.) 
73  N.  B.  109;  U.  S.  Board  &  Paper  Co.  v. 
Moore  (Ind.  App.)  72  N.  E.  487.  As  above 
Iqdlcat^  the  court  made  a  general  finding 
to  favor  of  appellee,  fixing  his  damages  at 
^47.  The  court,  after  announcing  its  finding 
for  said  amount,  itemized  the  damages  as 
follows:  $50  for  the  first  fire;  $125  for  the 
second  flre;  and  $72  for  the  depreciation  of 
the  rental  of  appellee's  property.  The  court 
was  not  required  to  itemize  the  amotmt  of 
damages,  and  in  no  sense  can  this  Itemized 
statement,  as  it  appears  In  the  record,  be 
considered  as  a  special  finding,  and  it  will 
therefore  be  treated  as  a  general  finding. 
The  several  items  of  damages,  as  designated 
by  the  cotirt  will  be  considered  as  mere  sur- 
plusage. The  statement  of  facts  in  a  general 
finding  does  not  transform  It  Into  a  special 


finding.  Lawson  et  al.  t.  Hilgenberg,  77  Ind. 
221. 

It  Is  contended  by  the  appellant  that  the 
evidence  is  insufficient  to  support  the  special 
findings  as  to  the  amount  of  damages.  Under 
the  rule  just  stated,  it  is  unnecessary  to  c<»i- 
sider  this  question  further,  for  two  reasons: 
(1)  Because  the  finding  is  general,  and  the 
amount  fixed  In  the  general  finding  is  of 
controlling  influence;  and  (2)  because,  as 
above  stated,  the  evidence  is  sufficient  to 
support  the  finding. 

In  the  course  of  the  examination  of  ap- 
pellee, he  was  asked  two  questions  to  which 
objections  were  made  and  sustained.  The 
first  was  as  to  whether  he  would  be  willing 
for  the  appellant,  in  connection  with  an  ex- 
pert building  mechanic,  to  go  Into  his  bouse, 
and  examine  and  ascertain  the  condition  of 
the  flues,  to  determine  whether  there  was 
undue  liability  to  fire  from  the  method  of 
construction  of  the  house.  Second,  whether 
or  not  he  was  willing  that  an  impartial  per- 
son, an  expert  In  building,  should  be  desig- 
nated by  the  court  to  make  said  examination, 
etc.  There  was  no  error  In  sustaining  ob- 
jections to  these  questions.  It  was  not  a 
question  as  to  whether  or  not  appellee  was 
willing  that  such  an  inspection  be  made. 
No  application,  so  far  as  the  record  disclosed, 
was  made  to  the  court  asking  that  such  an 
examination  be  made.  As  to  the  authority 
of  the  court  to  order  such  an  examination, 
It  is  unnecessary  for  us  to  decide,  for  no 
such  question  is  presented. 

The  appellant  offered  to  Introduce  in  evi- 
dence the  record  of  July  10,  1902,  of  the  No. 
2  Chemical  Company  of  the  Fire  Department 
of  the  City  of  Indianapolis,  which  Is  a  record 
that  is  kept  under  the  regulations  of  that 
department.  This  report  was  made  by  the 
captain  of  the  chemical  company  from  a 
memorandum  put  on  the  slate  by  another 
person.  The  captain  himself  was  not  at  the 
fire.  In  stating  the  purpose  for  which  the 
record  was  offered  in  evidence,  counsel  stated 
that  be  expected  to  prove  by  it  that  the  cause 
of  the  fire  was  a  defective  flue,  and  that 
the  loss  was  $25.  This  proposed  evidence 
was  nothing  more  than  hearsay,  and  was  not 
admissible  for  any  purpose. 

It  is  next  contended  by  counsel  for  appel- 
lant that  the  court  erred  In  overruling  his 
motion  to  strike  out  certain  evidence  given 
by  the  daughter  of  the  appellee  relating  to 
flres  that  occurred  subsequently  to  the  com- 
mencement of  this  action.  The  evidence  of 
this  witness  tends  strongly  to  establish  the 
fact  that  the  subsequent  flres,  to  which  she 
referred,  were  caused  by  sparks  from  appel- 
lant's "cupulo."  The  court  admitted  this 
evidence,  as  disclosed  by  the  record,  "as  af- 
fecting the  cause  of  the  fire,  so  far  as  It 
bears  on  previous  fires."  It  clearly  appears 
that  the  appellee  did  not  ask,  and  the  court 
did  not  allow,  for  any  damages  occurring 
subsequent  to  those  for  which  be  sues  in  this 
action.    It  is  our  opinion  that,  if  tbat  evi^^^ 
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dence  was  Incompetent,  It  was  harmless,  as 
it  did  not  In  any  way  affect  the  rights  of  the 
appellant  This  being  true,  Its  admission 
wonld  not  be  the  canse  for  reversal,  and  no 
error  was  committed  In  overmllng  the  motion 
to  strike  oat. 

The  remaining  questions  raised  by  the 
motion  for  a  new  trial  are  expressly  waived. 

We  do  not  find  any  error,  and  the  judgment 
is  affirmed. 


(36  Ind;  App.  188) 

NEW  HAMPSHIRE  FIRE  INS.  CO.  v. 
WALL.    (No.  6,201.) 

(Appellate  Court  of  Indiana,  Divtsion  No.  1, 
Oct.  10,  190S.) 

1.  New  Tmai<—Waivkb— Motion  ih  Abbest 
or  Jvjyouem: 

A  motion  Is  arrest  of  judgment  cuts  off 
the  party's  ligbt  to  move  for  a  new  trial,  ex- 
cept where  the  grounds  for  a  new  trial  are  un- 
known to  the  moving  party  when  the  motion 
in  arrest  ia  made. 

[Bd.  Note. — For  cases  in  point,  see  toL  87, 
Cent.  Dig.  New  Trial,  i  13.] 

2.  Sakk—Ibsuxs— Limitation. 

Where  plaintiff's  interests  In  the  Issues 
raised  by  defendant's  cross-complaint  were  so 
identified  with  those  raised  by  the  complaint 
that  It  would  not  avail  him  to  retry  the  issues 
on  the  complaint  If  the  issues  formed  on  the 
cross-complaint  were  found  and  adjudged 
against  him,  defendant  was  not  entitled  to 
limit  a  motion  for  a  new  trial  to  the  issues 
formed  on  the  cross-complaint 

3.'  JUDGltENT— MOTIOH  FOB— AMBWEBB  TO  IH- 

TKRP.0OATOBIES. 

On  the  trial  of  a  case,  two  sets  of  Inter- 
rogatories with  answers  were  returned  by  the 
jury.  The  record  showed  one  set,  as  stated, 
of  Interrogatories  submitted  to  the  jury  "for 
them  to  answer,"  immediately  following  which 
were  interrogatories  with  answers  purporting 
to  have  been  submitted  to  the  jury  on  issues 
joined  on  the  cross-complaint  Seld,  that  a 
motion  for  judgment  by  defendant  on  the  an- 
swers to  the  interrogatories  framed  "on  the  com- 
Slaint  herein,  notwithstanding  the  general  ver- 
ict,"  was  properly  overruled,  as  leaving  an 
essential  part  of  the  case  undisposed  of. 

4.  InstrnAncnB—BsiOPPEi/— Payment  .07  Loss. 

Where  defendant  insurance  company  ex- 
ecuted certain  drafts  in  final  settlement  of  a 
loss  on  certain  personal  property  insured. by  a 
trade-name,  it  was  thereby  estopped,  in  the 
absence  of  fraud,  from  denying  that  those  who 
owned  the  business  conducted  under  such  name 
were  the  real  parties  in  Interest 

5.  Sams— Actions— Pleadino. 

In  a  complaint  on  a  fire  policy,  a  general 
averment  that  plaintiff,  at  the  Inception  of  the 
policy  and  at  the  time  of  the  loss,  was  the  owner 
of  the  property  destroyed,  is  sufficient  to  ad- 
mit evidence  of  any  interest  he  may  have  had. 

6.  Same  —  Pbopebtt    Inbubed  —  Inoividxjai, 
ownebship. 

A  policy  insuring  the  "Crawfordsville  San- 
itarium against  loss  or  damage  by  fire  to  cer- 
tain personal  property  was  not  void  because 
the  property  was  owned  distributively  by  cer- 
tain of  the  persons  doing  business  under  such 
trade-name,  each  of  whom  had  an  insurable 
Interest  therein. 

Appeal  from  Olrcalt  Court,  Montgomery 
Oonnty;  Jere  West  Judge. 

Action  by  Henry  V.  Wall  against  the 
New  Hampshire  Fire  Insurance  Company. 


From  a  Judgment  in  favor  of  plaintiff,  de- 
fenOant  appeals.    Affirmed. 

Smiley  N.  Chambers,  Samuel  O.  Pickens. 
Charles  W.  Moores,  Claude  Thompson,  B. 
F.  Davidson,  and  Owen  Pickens,  for  appel- 
lant Johnston  &  Johnston  and  O.  U.  Per- 
rln,  for  appellee. 

BLACK,  J.  The  appellee's  complaint 
consisted  of  four  paragraphs,  to  each  of 
which  the  appellant  demurred  for  want  of 
sufiScient  facts.  The  demurrer  was  bti» 
tained  as  to  the  first  two  paragraphs,  and 
was  overruled  as  to  the  third  and  fonrth 
paragraphs.  In  the  third  paragraph  it  was 
alleged  that  the  appellant,  by  Its  policy  of 
Insurance  numbered  1,479,429,  and  dated  Oc- 
tober 8,  1002,  In  consideration  of  $7.50,  in- 
sured the  Crawfordsville  Sanitarium  against 
loss  or  damage  by  fire  to  the  amount  of 
$300  for  the  term  of  one  year,  commeDcing 
on  the  8th  day  of  October,  1902,  at  noon, 
and  ending  on  the  8th  day  of  October,  1903, 
at  noon,  on  the  surgical  Instruments,  medical 
books,  bookcases,  desks,  and  all  other  arti- 
cles used  in  sanitariums  of  this  .kind,  while 
contained  In  the  two-story  frame,  brick 
veneered,  metal-roof  building,  situated  at 
Nos.  223  and  226  east  Main  street  Crawfords- 
ville, Ind.,  then  occupied  by  said  sanitariom, 
and  permitted  other  Insurance  thereon;  that 
on  the  26th  day  of  December,  1902,  the 
greater  portion  of  said  sanitarium  property 
was  entirely  destroyed  by  fire,  and  the  re- 
mainder thereof  burned,  injured,  and  dam- 
aged, all  to  the  amount  of  dollars. 

of  which  the  appellant  was  duly  notified  on 

the day  of  December,  1902;  that  said 

sanitarium  property  was  of  the  value  of 
|i3,671}  that  the  appellee  effected  other  In- 
surance upon  said  sanitarium  property  In 
the  sum  of  $1,700,  as  permitted  by  the  terms 
of  said  policy; .  that  the  appellee  had  per- 
formed all  the  conditions  on  his  part  to  be 
performed;  that  January  7,  1903,  the  appel- 
lant by  Its  authorized  representative,  met 
the  appellee  In  said  dty,  and  agreed  upon 
the  total  amoimt  of  loss  or  damage  to  said 
sanitarium  property  in  the  sum  of  $1,496, 
and  "became  and  Is  Indebted"  to  him  In  the 
sum  of  $224.69,  that  being  three-twentieths 
of  the  whole  amount  of  said  loss  or  damage, 
and  the  proportion  which  $300,  Insured  by 
said  policy,  bears  to  the  whole  amount  ot 
Insurance  upon  said  sanitarium  property; 
that  the  appellee  and  one  Harry  J.  Helfrlch 
were  the  owners  of  said  sanitarium  proper- 
ty at  the  time  said  policy  was  issued  and 
at  the  time  the  same  was  destroyed  and  dam- 
aged by  fire  on  December  26,  1002;  that  on 
the  day  of  January,  1908,  said  Hel- 
frlch, for  a  valuable  conslderatioii,  sold  all 
his  claim  for  loss  or  dama^  to  said  sani- 
tarium property  under  said  policy  to  the  ap- 
pellee; that  March  10,  leos,  the  appellant, 
In  settlement  of  said  loss  and  cancellation 
Of  said  poUcy,  «eU;|r|f;^^  the  appellee,  at 
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Crawfordsvllle,  Ind.,  Its  draft,  dated  Man- 
cbester,  N.  H.,  March  »,  1908,  for  the  sum 
of  $224.54  at  sight,  payable  to  the  order  of 
CrawfordsvUIe  Sanitarium;  that  thereupon 
the  appellee  delivered  to  the  appellant  said 
policy,  which  is  now  In'ttB  possession' and 
annulled  by  It;  that  Mavcb  17,  1908,  said 
draft  was  presented  to  the  appellant,  at 
Manchester,  N.  H.,  for  acceptance,  and  ac- 
ceptance thereof  demanded  and  refused, 
and  it  was  then  and  there  protested  for 
nonacceptance:  that  March  20,  1903,  it  was 
presented  to  appellafit  for  payment,  and 
payment  thereof  demanAed  and  refused, 
and  It  was  then  and  tfaefe  protested  for 
nonpayment;  that  in  March,  lOOS,  said 
draft  was  returned  to  appellee,  with  notices 
of  nonacceptance  and  nonpayment  and  of 
protest  therefor;  that  the  appellee  is  en- 
titled to  6  per  cent  damages  upon  said 
protested  draft,  and  to  exchange  and  protest 
damages  thereon,  and  to  lawful  Interest  up- 
on the  sum  of  $224.64  from  March  20,  1903; 
that  said  amount  is  now  due  upon  said 
draft  and  wholly  unpaid;  and  that  the  ap- 
pellant, by  Its  neglect  bnd  refusal  and  fail- 
ure to  pay  its  indebtedness  and  draft,  as 
alleged,  has  damaged  the  appellee  in  the  sum 
of  $224.54,  accrued  interest  thereon,  and  ex- 
change and  protest  changes  and  5  per  cent. 
damages  opon' said  draft,  all  of  which  Is 
now  past  due  and  wholly  unpaid.  Said 
Harry  J.  Helfrich  was  made  a  party  de- 
fendant to  answer  to  whatever  interest  he 
might  have  in  the  premises.  Prayer  for 
Judgment,  etc.  The  fourth  paragraph  was 
like  the  third,  except  that  It  declared  upon 
a  draft  fpr  a  different  amount  ($374.22), 
alleged  to  have  been  given  for  loss  by  the 
same  Are  in  settlement  of  another  policy 
of  a  dilTerent  number,  issued  by  the  appel- 
lant November  12,  1902,  for  $500  on  the 
same  property.  The  two  drafts  were  made 
exhibit^,  being  alike  except  as  to  amounts 
and  as  to  the  numbers  of  the  policies  men- 
tioned therein;  that  declared  upon  in  the 
third  paragraph  of  complaint  being  as  fol- 
lows: "224.54.  Manchester,  N.  H.,  Mar. 
3,  1903.  At  sight  pay  to  the  order  of  Craw- 
fordsvllle Sanitarium  the  sum  of  two  hun- 
dren  and  twenty-four  and  54/100  dollars. 
In  full  for  claim  under  policy  No.  1,479,429, 
Issued  at  CrawfordsvlIlQ,  Xnd.  Agency,  as 
per  receipt  attached.  F.  E.  Martin,  A. 
Secy." 

The  appellant  answered  in  three  para- 
graphs, the  first  a  general  denial,  and  filed 
a  cross-complaint  against  the  appellee  and 
Helfrich,  praying  that  the  drafts  be  cancel- 
ed, that  the  settlement  be  set  aside,  and  that 
the  policies  of  Insurance  be  declared  void. 
The  appellee  replied  to  the  second  and  third 
paragrapbR  of  answer,  and  the  appellant 
and  Helfrich  answered  the  cross-complaint 
by  general  denial,  and  Helfrich  answered 
the  complaint  of  the  appellee,  alleging  that 
be  then  bad  no  interest  in  the  mattes  in 


controversy  as  therein  set  out  There  was 
a  trial  by  jury,  and  a  general  verdict  was 
returned  for  the  appellee  in  the  tan;  of 
$«28.11. 

The  appellaht  moved  "for  a  new  trial 
herein  on  the  Issues  Joined  on  the  com- 
plaint" This  motion  having  been  over- 
ruled, the  aw>ellant  moved  in  arrest  of  judg- 
ment upon  the  verdict  Having  overruled' 
this-  motion,  the  court  rendered  Judgment 
for  the  appellee  against  the  appellant  for  the 
amount  of  the  verdict  and  for  costs.  The 
court  th6n  found  and  rendered  Judgment 
that  the  appellant  take  nothing  by  its  ac- 
tion on  the  cross-complaint,  and  that  the 
defendants  to  the  cross-complaint  recover 
their  cc»sts  and  charges  thereon  laid  out 
and  expended.  The  appellant  tb6n  moved 
for  a  new  trial  on  the  Issues  joined  on  the 
cross-complaint,  assigning  the  same  rea- 
sons as  those  set  forth  in  the  former  mo- 
tion for  a  new  trial.  This  motion  having 
been  overruled,  the  appellant  prayed  for 
and  was  granted  an  appeal  to  this  court 

Among  the  alleged  errors  for  which,  and 
for  each  of  which,  the  appellant  prays  that 
"the  Judgment  of  the  Montgomery  circuit 
court  be  in  all  things  reversed."  are  the 
rulings  tipon  the  two  motions  for  a  new 
trial,  which  are  separately  assigned  as  errors. 
One  of  the  parties  defendant  to  the  cross- 
complaint,  in  -whose  favor  Judgment  was 
rendered  for  costs  (Helfrich),  is  not  a  party 
to  the  appeal,  and  we  could  not  take  any 
action  adverse  to  his  Interests.  It  Is  a  rule 
of  practice  in  this  state  that  a  motion  in 
arrest  of  Judgment  cuts  off  the  right  to  move 
for  a  new  trial,  except  where  the  grounds 
for  a  new  trial  are  unknown  when  the  mo- 
tion In  arrest  Is  made.  Bckert  v.  Blnkley, 
134  Ind.  614,  33  N.  E.  619,  34  N.  E.  441; 
Cincinnati,  etc.,  R.  Co.  v.  Case,  122  Ind. 
310,  23  N.  E.  797.  The  determination  of 
the  issues  tried  together  involved  a  result 
adverse  to  the  appellant  upon  the  cross- 
complaint  If  adverse  to  It  upon  the  com- 
plaint The  cross-complaint,  in  fact,  set 
forth  only  defensive  matter  of  alleged  fraud 
in  the  settlement  of  the  loss. 

It  has  been  held  that  one  who  desires  a 
new  trial  must  seek  it  as  to  the  whole  case, 
and  that  the  court  cannot  grant  a  new  trial 
as  to  a  part  of  the  case  only.  Johnson  v.  Mc- 
Culloch,  89  Ind.  270.  In  that  case  it  was 
held  that  the  overruling  of  a  motion  by  a 
defendant  for  a  new  trial  upon  his  para- 
graphs of  counterclaim  and  set-off  presented 
no  question  for  decision  on  appeal.  The 
court  could  not  properly  grant  a  new  trial 
of  the  issues  formed  upon  the  complaint, 
and  also  render  Judgment  for  or  against 
the  appellant  upon  the  cross-complaint  All 
the  rights  of  the  appellee  Involved  In  the 
case  were  not  Included  in  the  issues  formed 
on  the  complaint.  He  also  was  int^ested 
in  the  issues  formed  on  the  cross-complaint 
against  bim  and  Helfi^lpb.  and  hla  interes^p 
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in  the  matter  Involved  tn  the  cross-complaint 
was  so  related  to  or  identical  with  those 
involved  in  the  Issues  on  the  complaint  that 
it  woQid  not  avail  him  to  try  again  the 
issues  on  the  complaint,  it  the  issue  formed 
on  the  cross-complaint  were  found  and  ad- 
judged against  him.  See  Bennett  v.  Clos> 
SOD,  138  Ind.  642,  548,  38  N.  B.  46;^  State. 
est  rel.,  etc.,  v.  TempUn,  122  Ind.  235,  23 
N.  S.  687;  Bisel  v.  Tucker,  121  Ind.  249» 
23  N.  B.  81;  Louisville,  etc.,  B.  Co.  v.  Mil- 
ler, 141  Ind.  533,  37  N.  E.  343.  The  court 
was  not  bound  to  grant  a  new  trial  as  to  a 
part  of  the  case,  and  there  could  be  no 
error  In  the  overruling  of  either  of  the  two 
motions  for  a  new  trial. 

Two  sets  of  interrogatories  with  answers 
were  returned  by  the  jury.  The  record  rep- 
resents one  set  as  consisting  of  interroga- 
tories submitted  to  the  jury  "for  them  to  an- 
swer." Immediately  following  tn  the  record 
are  interrogatories,  with  answers  thereto, 
purporting  to  be  interrogatories  submitted  to 
the  jury  by  the  court  upon  the  issues  joined 
upon  the  cross-complaint.  The.  appellant's 
motion  for  judgment  in  its  favor  "on  the  an- 
swers to  the  interrogatories  In  the  above- 
entitled  cause  on  the  Issues  framed  on  the 
complaint  herein,  notwithstanding  the  general 
verdict,"  was  overruled.  If  it  may  be  said 
that  the  record  shows  the  return  of  answers 
to  interrogatories  as  described  in  this  motion, 
much  of  what  we  have  said  concerning  the 
motions  for  a  new  trial  is  not  inapplicable 
here.  The  appellant  could  not  be  entitled  to 
a  judgment  which  would  leave  an  essential 
part  of  the  case  undisposed  of,  or  to  any 
final  judgment  which  would  not  dispose  of  all 
the  Issues  between  the  appellant  and  the  ap- 
pellee relating,  in  effect,  to  the  same  cause  of 
action.  Such  a  disposition  of  causes  would 
result  in  inextricable  confusion.  The  court 
was  asked  to  render  judgment  contrary  to  the 
general  verdict  upon  a  portion  of  the  special 
findings  returned,  Ignoring  other  special  find- 
ings, which.  In  the  matters  to  which  the  in- 
terrogatories of  the  first  set  related,  show- 
ed affirmatively  the  good  faith  of  the  insured 
tn  the  taking  of  the  Insurance  and  in  the 
settlement  of  the  loss.  The  assignment  of 
error  based  upon  this  ruling  is  essentially 
an  attack  upon  a  part  of  the  final  judgment 
from  which  the  appeal  is  taken,  as  are  al- 
so the  assignment  of  error  in  overruling  the 
motion  in  arrest  of  judgment,  and  the  several 
assignments  relating  to  the  overruling  of 
the  motions  for  a  new  trial. 

No  question  has  been  made  here  as  to  the 
failure  to  make  Helfrich  a  party  to  the  ap- 
peal, and  the  question  as  to  the  sufficiency 
of  ijie  third  and  fourth  paragraphs  of  the 
complaint  and  that  as  to  the  action  of  the 
court  on  the  motion  for  judgment  are  dis- 
cussed by  counsel,  and  we  will  give  these 
questions  attention.  The  special  findings, 
in  answer  to  the  questions  In  the  first  set  of 
interrogatories,  do  not  show  any  fraud  on 
the  part  of  the  appellee  or  Helfrich,  either  in 


the  taking  of  the  Insurance,  or  in  the  settle- 
ment of  the  loss  on  which  the  drafts  in  suit 
were  executed.  We  will  seek  out  such  find- 
ings as  relate  to  other  matters,  which  seem 
to  Illustrate  the  contention  of  the  parties 
before  us.  Tlie  appellee  and  Helfrich  fur- 
nished statements  of  articles  and  their  value 
to  the  appellant  as  the  basis  of  their  claim  of 
loss.  These  were  afterwards  changed  and 
amended,  though  not  added  to,  but  dhnlnish- 
ed  tn  amount  The  total  sound  value  of  the 
property  insured  and  listed  by  the  appellee 
and  Helfrich  was  $2,696.90.  The  total 
amount  of  loss  and  damage  as  stated  in  the 
proofs  of  loss  by  the  appellee  and  Helfrich 
was  $1,496.90.  This  was  the  total  fair  cash 
value  at  the  time  of  the  fire  of  all  the  property 
injured  and  destroyed  or  damaged  by  fire. 
The  defendant  Insurance  company  had  knowl- 
edge as  to  who  composed  the  GrawfordsviUe 
Sanitarium  at  the  thne  of  the  loss  by  fire 
It  was  neither  a  corporation  nor  a  partner- 
ship. Helfrich  owned  a  portion  of  the  sur- 
gical instruments,  and  the  value  of  the  prop- 
erty so  owned  by  him  at  the  time  of  the  fire 
was  $65.  The  r«nainder  of  the  property 
in  the  sanitarium  at  the  time  of  the  fire, 
other  th^n  that  owned  by  Helfrich.  was  own- 
ed by  the  appellee.  .On  or  about  December 
29,  1902,  the  appellee  and  Helfrich  furnished 
the  adjuster  of  the  appellant  a  written  state- 
ment of  the  amount  of  goods  destroyed  by 
fire,  which  showed  the  total  value  at  $3,674.- 
05.  On  or  about  January  6,  1903,  they  fur- 
nished the  adjuster  a  detailed  written  state- 
ment of  all  the  said  property  from  catalogue 
and  memory,  showing  the  same  total  value. 
January  7,  1903,  they  submitted  to  the  com- 
pany proofs  of  loss,  amounting  to'  $1,496.90; 
March  3,  1908,  the  appellee  issued  Its  drafts, 
payable  to  the  GrawfordsviUe  Sanitarium, 
"in  payment"  of  Its  proportion  of  the  loss 
under  each  of  its  policies.  The  total  amount 
of  insurance  held  by  the  Orawfordsville 
Sanitarium  on  the  property  Insured  by  the  ap- 
pellant at  the  time  of  the  fire  was  $2,00a 
The  amount  of  the  drafts  drawn  by  the  appel- 
lant "in  settlement"  of  its  proportion  of  this 
loss'  was  $598.76.  These  drafts  were  deliver- 
ed to  the  appellee  March  3,  1903,  and  the  ap- 
pellant then  took  a  receipt  therefor.  At 
the  time  of  this  delivery  of  the  drafts  "In 
settlement  of  said  loss,"  the  appellant  bad 
by  its  agent  information  or  knowledge  of  the 
amount  and  character  and  value  of  the  prop- 
erty destroyed  by  fire,  other  than  such  in- 
formation as  had  been  given  to  it  and  its 
agents  by  the  appellee  and  Helfrich. 

Counsel  remark,  concerning  the  third  and 
fourth  paragraphs  of  complaint,  that  they  do 
not  aver  a  partnership  or  a  joint  interest  In 
the  GrawfordsviUe  Sanitarium;  the  allega- 
tion as  to  ownership  being  that  "plaintlfF  and 
one  Harry  J.  Helfrich  were  the  owners  of 
said  Sanitarium  property  at  the  time  said 
policy  of  insurance  was  issued  and  at  the 
time  the  same  was  destroyed  and  damaged 
by  fire  on  the  26th  4ffg^|,  I>ecember,  1902," 
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and  that  In  January,  1903,  Helfrich,  for  a 
valuable  consideration,  sold  all  bis  claims  for 
loss  or  damage  to  said  sanitarium  property 
under  said  policy  to  the  appellee,  and  there- 
after, in  March,  1903,  the  appellant,  In  settle- 
ment of  said  loss  and  cancellation  of  the 
policy,  delivered  to  the  appellee  the  drafts 
In  Bnlt,  and  Helfrich  was  made  a  defendant 
to  answer  as  to  his  Interest  It  is  said  by 
the  appellant  in  argument  that  the  appellee 
Is  In  no  better  position  as  plaintiff  than  he 
and  Helfrich  would  have  been  if  the  suit 
were  one  brought  by  them  Jointly,  and  the 
appellant  regards  it  as  necessary  to  the  suf- 
ficiency of  the  complaint  that  It  should  ap- 
pear therefrom  that  a  partnership  existed 
between  these  persons. 

The  action  was  not  one  based  upon  the 
policies  of  insurance,  which,  npon  the  settle- 
ment, were  taken  up  and  canceled.  It  was 
an  action  upon  the  two  drafts,  by  the  giving 
of  which,  npon  the  settlement  In  payment  of 
the  loss,  the  appellant,  In  the  absence  of 
fraud,  estopped  itself  from  denying  that  those 
who  composed  the  Crawfordsville  Sanita- 
rium were  the  real  parties  In  Interest 
Northwestern  Mut.  L.  Ins.  Co.  v.  Kidder,  162 
Ind.  382,  70  N.  B.  489,  66  L.  R.  A.  89 ;  Smith 
▼.  Bettger.  68  Ind.  254,  84  Am.  Rep.  256; 
Blacker  v.  Dunbar,  108  Ind.  217,  9  N.  E.  104; 
Sutton  v.  Baldwin,  146  Ind.  361,  46  N.  E. 
518;  Offutt  v.  Rucker,  2  Ind.  App.  850,  27 
N.  B.  589.  See,  also,  Farmers'  Ins.  Co.  v. 
Reavls,  163  Ind.  321,  328,  71  N.  B.  905;  111. 
Mnt  F.  Ins.  Co.  v.  Archdeacon,  82  111.  236, 
25  Am.  Rep.  313;  Smith  v.  Olens  Falls  Ins. 
Co.,  62  N.  Y.  85.  In  a  complaint  upon  a 
policy  of  fire  insurance,  a  general  averment 
that  the  plaintiff,  at  the  inception  of  the 
policy  and  at  the  time  of  the  loss,  was  the 
owner  of  the  property  destroyed,  is  suffi- 
cient to  admit  etidence  of  any  interest  he 
may  have  had,  without  further  averment. 
Phoenix  Ins.  Co.  t.  Rowe,  117  Ind.  202,  20 
N.  E.  122.  When  the  appellant  issued  a 
policy  to  the  Crawfordsville  Sanitarium,  It 
may  be  supposed,  in  such  a  case  as  this,  noth- 
ing to  the  contrary  appearing,  that  it  was  not 
Imposed  upon  as  to  the  ownership  of  the  prop- 
erty. It  was  not  impossible  to  issne  a  valid 
policy  to  the  owner  or  owners  of  property  In 
such  a  name.  See  Clark  v.  German  Mnt  F. 
Ina.  Co.,  7  Mo.  App.  77.  Nor  would  a  policy 
necessarily  be  invalid  because  thereby  the 
appellant  c<intracted  to  insure  property  not 
owned  by  the  Insured  jointly.  If  the  per- 
sons Insured  held  Insurable  Interests,  the  fact 
that  one  of  them  was  the  sole  owner  of  a 
portion  of  the  property  and  the  other  was 
the  sole  owner  of  the  remainder  of  the  prop- 
erty wonld  not  necessarily  invalidate  the 
policy.  Such  separate  interests  may  be  In- 
snred  In  one  policy.  Manchester  F.  Assnr. 
Co.  V.  Glenn,  13  Ind.  App.  866,  40  N.  E.  926, 
41  N.  E.  847.  56  Am.  St  Rep.  225;  Manches- 
ter F.  Assnr.  Co.  v.  Koemer,  13  Ind.  App. 
372,  40  N.  E.  1110,  41  N.  E.  848.  55  Am.  St 
Rep.  231;  Honaghan  v.  Agricultural  F.  Ins. 


Co.,  63  Mich.  238,  18  N.  W.  797;  Northmp  v. 
Phillips,  99  III.  449.  See,  also,  Kansal  v. 
Minn.,  etc.,  F.  Ins.  Co.,  81  Minn.  17,  16  N.  W. 
430,  47  Am.  Rep.  776.  It  Is  admitted  by  the 
appellant  that  this  may  be  so.  If  the  separate 
Interests  are  designated  In  the  policy,  or  are 
known  to  the  Insurer  at  the  time  of  the  issu- 
ing thereof.  The  same  effect  certainly, 
wonld  follow  from  knowledge  at  the  time  of 
a  settlement  of  the  loss. 

It  Is  specially  found  in  the  answers  upon 
which  the  appellant  asked  for  Judgment,  that 
the  appellant  knew  who  composed  the  Craw- 
fordsville Sanitarium.  It  made  a  settle- 
ment with  the  insured.  .  They  made  a  number 
of  statements,  and  furnished  proof  of  loss, 
and  it  took  up  and  canceled  Its  policies,  and 
It  does  not  appear  to  have  returned  the 
premium.  Even  if,  without  fraud.  It  did  not 
know  of  the  several  ownership  at  the  time  of 
Issuing  the  policy,  or  at  the  time  of  the  ad- 
justment, yet,  having  settled  with  the  Insur- 
ed, without  any  fraud  on  their  part  requir- 
ing of  them  the  furnishing  of  proofs  of  loss, 
and  having  taken  up  the  policies,  and  re- 
tained and  canceled  them,  and  having  given 
Its  drafts  "In  payment"  of  the  loss,  whldi 
were  accepted  In  good  faith.  It  cannot  avoid 
the  payment  of  the  drafts  merely  because  of 
the  fact  of  such  several  ownership,  concern- 
ing which  there  does  not  appear  to  have 
been  at  any  time  any  fraud  or  misrepresen- 
tation on  the  part  of  the  insured,  or  any  f  all- 
nre  to  make  truthful  disclosure  of  the  Inter- 
ests or  titles  of  the  Insured.  It  may.  Indeed, 
have  been  true,  without  Inconsistency  with 
the  complaint  or  the  answers  to  interroga- 
tories In  question,  that  the  appellant  or  its 
authorized  agents  knew  of  the  condition  of 
the  title  to  the  insured  .property  at  the  time 
of  adjustment  and  that  of  execution  of  the 
drafts  in  suit  and  at  the  date  of  the  issu- 
ing of  the  policies. 

In  Castner  v.  Farmers'  Mut  F.  Ins.  Co., 
46  Mich.  15.  8  N.  W.  654,  the  plaintiffs, 
mother  and  son,  sued  upon  a  policy  of  In- 
surance Issued  to  them  Jointly  on  a  dwelling 
and  personal  property  contained  In  It  both 
of  which  were  destroyed  by  fire.  The  son 
owned  the  fee,  subject  to  his  mother's  life 
interest  The  personal  property  was  owned 
In  Severalty;  the  son's  property  being  the 
larger  part  One  defense  was  that  the  prop- 
erty was  not  joint  It  was  by  the  court  re- 
garded as  not  necessary  that  the  precise 
nature  of  the  Interest  should  appear  in  the 
application  or  policy,  unless  distinctly  re- 
quired; that  when  the  entire  property  be- 
longs to  the  persons  insured.  It  can  make  no 
necessary  difference  to  the  insurer  in  what 
way  their  interests  are  apportioned;  and 
that  If  the  company  deem  It  material,  It 
should  Inform  the  applicant  before  accept- 
ing his  money.  See,  also.  Giiest  v.  New 
Hampshire  F.  Ins.  Co.,  66  Mich.  98,  88  N.  W. 
31;  German  Mut  Ins.  Co.  v.  Niewedde,  11 
Ind.  App.  624,  627,  39  N.  B.  534;  Glens  Falla 
Ina.  Co.  V.  Michael  (Ind.  Sup.)  74  N.  E.  9»le 
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In  Smttb  ▼.  Glens  Falls  Ins.  Co.,  62  N.  Y.  85, 
87,  It  la  said:  "The  objection  that  there  was 
a  breach  of  warranty  as  to  title  and  In- 
cumbrances Is  not  aTailabl&  •  •  •  The 
settlement  and  contract  to  pay  'a  specified 
sum  operates  as  a  waiver  of  any  warranty 
In  the  policy,  unless  the  settlement- and  con- 
tract were  procured  by  fraud  of  the  assured, 
and  tl^s  l8  not  found  and  scarcely  claimed. 
It  1b  said  that  the  company  did  not  know  of 
the  breach  of  the  warranty  at  the  time  of  the 
settlement  The  answer  is  that,  when  the 
claim  was  made  for  the  loss,  the  company 
was  required  to  ascertain  the  facts  as  to  any 
breach  of  warranty.  If  they  saw  fit  to  pay 
the  claim  or  compromise  it,  or  to  make  a 
new  contract  without  such  examination,  it 
must  be  deemed  to  have  waived  it,  and  in  the 
absence  of  fraud,  it  cannot  afterwards  avail 
itself  of  such  breach.  It  cannot  urge  pay- 
ment or  settlement  by  mistake  on  account  of 
a  want  of  knowledge  of  such  breach.  The 
time  for  investigation  as  to  breach  of  war- 
ranty is  when  a  claim  is  made  for  payment 
and,  if  the  company  electa  to  pay  the  claim, 
or,  what  is  equivalent  to  adjust  it  by  an  in- 
dependent contract,  it  cannot  afterwards,  in 
the  absence  of  fraud,  retract  or  fall  back  upon 
an  alleged  breach  of  warranty."  See,  to  the 
same  effect,  Stache  v.  St  Paul  F.  &  M.  In& 
Co.,  40  Wis.  Sa,  96.  6  N.  W..36,  35  Am.  Rep. 
772. 

We  ,do  not  find  available  error. 

Judgment  affirmed. 


(36  Ind..Apt>.  SE9)  i. 

WARMAN-BTxACK-CHAMBBRIiAIN   CO.   ▼. 
INDIANAPOLIS  MORTAR  &  FUEL  CO, 
No.  5,405. 

(Appellate  Court  of  Indiana,  Division  No.  2; 
Oct  11,  1905.) 

1.  Sales  —  Waerantt  —  Bbbach  —  Aonoiro 

.— CoMPUklNT. 

Where  a  complaint  was  based  on  a  seller's 
warranty  of  certain  horses  that  they  were  free 
from  disease,  and  suitable  for  plaintiff's  pur- 
pose, the  warianty  being  general,  an  allegation 
of  breach  that  the  horses  were  not  healthy  and 
sound,  but  were  diseased,  because  of  which  one 
died  within  a  few  days  after  the  purchase,  and 
the  other  became  and  remained  lame  and  was 
of  no  value,  was  not  demurrable  for  failure  to 
allege  the  character  and  extent  of  the  warranty 
and  the  nature  and  particulars  of  the  breach. 

2.  Appeal — Finmnos — Review. 

Where,  in  an  action  for  breach  of  warranty 
of  certain  horses,  the  lameness  of  one  of  them 
might  have  been  due  to  a  weakness  arising  from 
an  injury  warranted  against,  as  well  as  from 
a  subsequent  injury,  a  iindi!ig  that  it  was  due 
to  the  injury  warranted  against  was  final. 
8.  New  Tbial — NH:wi.r  Diboovebed  Evidence. 

A  witness  having  stated  on  cross-examina- 
tion a  correct  date  In  controversy,  independent 
of  a  memorandum,  defendant  was  not  entitled 
to  a  new  trial  for  newly  discovered  evidence  that 
the  memorandum  nsed  by  the  witness  on  direct 
examination  was  uicorrect 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; Jas.  M.  Leathers,  Judge. 

Action  by  the  Indianapolis  Mortar  &  Fuel 
Company  against  the  Warman-Black-Obam- 


berlaln    Company.    From   a  Judgment    for 
plaintiff,  defendant  appeals.    Affirmed. 

A.  G.  Smith  and  Bernard  Korbly,  fOr  appel- 
lant. Gronlnger  &  Gronlnger  and  M.  A. 
Ryan,  for  appellee. 

ROBT,  J.  Action  by  appellp"  against  ap- 
pellant Th^  complaint  is  based  upon  an 
alleged  warranty  by  the  appellant  to  the 
effect  that  a  team  qf  horses  sold  by  it  to  ap- 
pellee were  healthy  and  sound  in  every  re- 
spect free  from  disease,  and  suitable  for  the 
pupose  for  which  appellee  purchased  tbem. 
The  breach  alleged  is  that  such  horses  were 
not  healthy  and  sound,  but  were  diseased, 
because  of  which  one  of  them  died  within  a 
few  days  after  the  purchase,  and  the  other 
became  and  remained  lame;  that  they  were  of 
no  value,  and  were  tendered  to  appellee,  who 
refused  to  receive,. them. 

It  is  insisted  that  the  complaint  is  InsufS- 
cient  in  that  the  breach  of  warranty  pleaded, 
in  order  to  be  good,  as  against  a  demurrer, 
must  show  the  character  and  extent  of  the 
warranty  and  nature  and  particulars  of  the 
breach.  The  contention  derives  some  plausi- 
bility from  the  following  cases:  Shirk  ▼. 
MitcheU,  137  Ind.  187,  188,  36  N.  B.  850; 
Aultmau,  Miller  &  Co.  v.  Scicbting,  126  Ind. 
137,  25  N.  E.  894;  McOlamxock  v.  Flint  et  aL, 
101  Ind.  278;  Johnston  Harvester  Co.  v.  Bart- 
ley,' 81  Ind.  406;  Booher  et  al.  t.  Goldsborough 
et  al.,  44  Ind.  490;  Conant  et  aJ.  ▼.  National 
State  Bank  of  Terre  Haute  et  al.,  121  Ind 
323,  22  N.  B.  250;  Robinson  Machine  Works 
V.  Chandler  et  al.,  56  Ind.  575;  Xeidefer  T. 
Chastain,  71  Ind.  363,  36  Am.  Kep.  198;  Flint 
et  al.  y.  Cook,  102  Ind.  391,  1  N.  E.  633.  Bnt 
it  has  recently  been  declared  by  tlie  Supreme 
Court  the  line  of  authority  above  cited  having 
been  pressed  in  argumentf  that  "where  the 
warranty  is  general  in  its  character  or  nature^ 
tiie  breach  or  failure  may  be  shown  by  th« 
general  negation  of  said  warranty."  Smith 
T.  Borden,  ISO  Ind.  223,  66  N.  E.  681.  Th« 
warranty  relied  upon  by  the  case  at  bar  was 
general,  and  the  breach  stated  is  coextensive 
therewith;  the  complaint  containing  a  "gener- 
al negation  of  such  warranty."  Under  the 
rule  above  stated,  the  complaint  is  sufficient 

The  third  assignment  of  error  is  that  the 
court  erred  in  overruling  appellant's  motion 
for  a  new  trial:'  (1)  That  the  decision  is  not 
sustained  by  sufficient  evidence;  (2)  that  it  is 
contrary  to  law ;  (3)  on  account  of  newly  dis- 
covered evidence.  In  support  of  the  first  and 
second  grounds  stated,  it  is  insisted  that  there 
is  a  total  failure  of  proof  to  show  that  the 
lameness  of  the  one  horse  was  caused  by  the 
injury  suffered  b^ore  the  sale,  to  which  it  is 
attributed.  The  lameness  might  no  doubt 
have  been  caused  by  a  sprain  or  other  subse- 
quent injury,  but  it  might  also  be  due  to  a 
wealpiess  arising  from  the  Injury  by  a  barb 
wire,  against  which  the  warranty  ran;  and 
upon  that  question  the  inference  and  finding 

of  the  trial  court  is  flnaL       i      r\r\nir> 
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The  newly  discovered  evidence  relates  to 
the  teetlmony  of  a  veterinary  surgeon,  who 
open  direct  examination  testified,  by  reference 
to  a  memorandnm,  as  to  certain  dates.  The 
memorandum  Is  shown  by  the  affidavit  filed  in 
support  of  the  motion  to  have  been  incorrect. 
Upon  cross-examination:  of  the  witness  by  the 
appellant's  learned  counsel,  he  stated  the  date 
correctly,  which  Is  all  he  could  do  were  the 
case  retried. 

The  issue  between  these  parties  was  one 
of  fact,  and  the  conclusion  reached  by  the 
trial  court  cannot  be  disturbed^ 

Judgment  afllrmed. 


(36  lod.  App.  TM) 

GRIFFITHS  V.  ANDERSON  IRON  & 
MFG.  WORKS.    {No.  5,429.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  26,  1005.) 

APFKiX—BBixFB— Failure  to  Ski  Ottt  In- 

ST&UCTIONB. 

Where  appellant's  briefs  refers  to  the  in* 
«truction  only  by  number,  and  neither  sets  out 
the  instructions  referred  to  nor  states  their 
substance,  and  the  only  errors  for  which  a 
reversal  is  asked  are  the  giving  of  the  instruc- 
tions numbered,  the  Appellate  Court  will  affirm 
the  judgment  without  farther  notice  of  the 
cause. 

Appeal  from  Circuit  Court,  Huntington 
County;  James  0.  Branyan,  Judge. 

Action  between  Samuel  Griffiths  and  the 
Anderson  Iron  ft  Manufacturing  Works. 
From  a  Judgment  for  the  latter,  the  former 
appeala    Afflrmed 

Fred  H.  Bowers,  for  appellant  Lesh  & 
Lieab,  for  api)ellee. 

BItACE,  3.  The  only  alleged  errors  for 
which  appellant  seeks  a  reversal  are  the 
giving  of  certain  instructions  to  the  jury, 
the  aumbers  of  which  are  stated  in  appel- 
lant's brief,  In  which  none  of  the  instruc- 
tions are  set  out,  and  there  is  no  attempt  to 
state  the  aobstance  of  any  instmctiou.  Un- 
der the  rules  of  this  court  no  further  notlo* 
of  the  cause  Is  required^ 

Judgment  affirmed. 


(S6  Ind.  Adp.  tSX) 

KEMP  et  al.  v.  PRATHEB  et  al.  (No.  6,907.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct.  26,  1903.) 

Affeai/— Partus. 

The  Appellate  0>nrt  cannot  take  jurisdic- 
tion in  vacation  appeals  to  pass  upon  the  merits 
of  the  cause,  where  all  the  parties  in  whose 
favor  judgment  has  been  rendered  in  the  court 
below,  or  who  would  be  effected  by  a  disturb- 
ance of  the  judgment  on  appeal,  are  not  before 
the  court  as  parties  in  the  assignment  of  error. 

Appeal  from  Circuit  Court,  Madison  Ck>nn- 
ty;  John  F.  McClnre,  Judge. 

Petition  by  Leanna  Kemp  and  others  for 
tbe  location  of  a  highway ;  William  B.  Prath- 
er  and  others  remonstrators.  Remonstrators 
filed  with  the  board  of  commissioners  a  mo- 
tion to  correct  its  record  In  certain  particu- 
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lara  with  reference  to  the  highway,  and,  the 
motion  being  overruled,  appealed  to  the  cir- 
cuit court,  where  a  Judgment  In  their  favor 
was  -entered.  Petitioners  appeal.  Transfer- 
red from  the  Supreme  Court  under  Act  March 
12, 1901  (Acts  1901,  p.  666,  c.  247).    Dismissed. 

Walter  Vennilllon  and  Bagot  &  Bagot,  for 
appellants.    KIttlnger  &  DIven,  for  appellees. 

MTERS,  P.  J.  a;bls  appeal  is  taken  from 
a  judgment  rendered  by  the  court  below  In 
favor  of  appellees  and  four  others,  ordering 
and  directing  thy  board  of  commissioners  of 
Madison  county  to  correct  Its  record  in  the 
matter  of  a  certain  highway  petitioned  for  by 
appellants,  Leanna  Kemp  and  others. 

It  appears  from  the  record  In  this  case  that 
appellants  petitioned  said  board  of  commis- 
sioners for  the  location  of  a  certain  highway 
in  said  county ;  that  the  petition  was  present- 
ed at  the  April  term,  1902,  of  said  board,  and 
thereafter  such  proceedings  were  had  before 
said  board,  and  over  the  several  remon- 
strances filed  by  William  B.  Prather,  Perry 
Coy,  Alexander  W.  McClintock,  Benjamin  F. 
Coy,  Ferdinand  Lutz,  Sylvester  G.  Prather, 
Dora  Coy,  Sanford  M.  Coy,  and  Mary  J.  Wise, 
that  said  highway  was  ordered  established; 
that  on  July  23,  1902,  said  remonstrators  ap- 
pealed to  the  Madison  circuit  court  from  the 
action  of  said  board  in  establishing  said  high- 
way. In  Jime,  1903,  and  while  said  appeal 
was  pending,  William  B.  Prather,  Benjamin 
F.  Coy,  Dora  Coy,  Perry  Coy,  Sylvester  Q. 
Prather,  Sanford  Coy,  Mary  J.  Wise,  Ferdi- 
nand Lutz,  and  Alexander  McClintock  filed 
with  said  board  of  commissioners  a  mo- 
tion, asking  said  board  to  correct  Its  rec- 
ord in  certain  particulars  with  referenca 
to  said  highway,  and  for  a  nunc  pro  tunc 
entry  to  make  it  speak  the  truth.  This  mo- 
tion was  overruled  by  the  board.  Thereupon 
such  proceedings  were  had  wherry  the  mak- 
ers of  tbe  motion  appealed  from  this  action 
of  the  board  to  tbe  Madison  circuit  court, 
where  tbe  matters  and  facts  set  forth  In  said 
motion  were  tried,  resulting  in  a  finding  and 
Judgment  In  favor  of  the  makers  of  the  mo- 
tion. In  this  appeal  Leanna  Kemp  and  20 
others  appear  as  appellants,  and  William  B. 
Prather,  Alexander  McClintock,  Benjamin  F. 
Coy,  Sylvester  Prather,  and  Ferdinand  Lutz 
appear  as  appellees  In  the  assignment  of 
errors. 

A  motion  to  dismiss  this  appeal  Is  made 
by  appellees  on  the  ground  that  this  court 
has  no  Jurisdiction  to  consider  the  merits  of 
this  cause,  because  a|l  the  parties  to  the 
final  Judgment  are  not  before  this  court  Ap- 
pellants have  not  favored  us  with  any  reason 
why  appellees'  motion  should  not  prevail,  nor 
do  we  call  to  mind  any  theory  authorizing 
us  to  overrule  it  This  is  a  vacation  appeal 
from  a  single  Judgment  against  appellants 
and  in  favor  of  WUIlam  B.  Prather  and  eight 
others,  only  five  of  whom  are  named  In  the 
assignment  of  errors  as  appellees.  This 
court  cannot  take  Jurisdiction 
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appemli  to  i>ara  upon  tbe  merits  of  a  caiue 
where  all  of  the  parties  In  whom  favor  jndg- 
ment  has  been  rendered  In  the  conrt  below, 
or  would  be  afTected  by  a  disturbance  of  sncb 
Judgment  on  appeal,  are  not  before  the  conrt 
as  parties  In  the  assignment  of  error.  Kuhn 
T.  American  Mutual  Ldfe  Ins.  Co.,  160  Ind. 
306,  66  N.  E.  890;  Erenter  t.  English  Lake 
Land  Co.,  169  Ind.  872,  65  N.  E.  4;  North  >. 
DaTlsson,  157  Ind.  610,  62  N.  E.  447 ;  Capital 
National  Bank  of  Salem  r.  Reld,  15T  Ind.  54, 
55  N.  E.  1023;  Ex  parte  Sullivan,  154  Ind. 
440,  56  N.  E.  911 ;  Wilkinson  v.  Vordermark, 
32  Ind.  App.  688,  70  N.  B.  538;  Pazton. 
Receiver,  v.  Tyler,  20  Ind.  App.  455,  50  N.  B. 
45.  It  Is  saM  In  the  case  of  Smith  v.  Fair- 
field, 157  Ind.  491,  61  N.  E.  560:  "To  give 
this  court  Jurisdiction  of  an  appeal  takpn  in 
vacation,  the  assignment  of  error  must  con- 
tain the  full  names  of  all  parties  afTected  by 
the  judgment,  since  we  have  no  power  to 
disturb  a  Joint  judgment  without  disturbing 
It  as  to  all,  and  have  no  jurisdiction  to  dis- 
turb It  as  to  those  who  are  not  parties  to  the 
appeal;"  dtlng  authorities. 
Appeal  dismissed. 


(te  Ind.  App.  381) 

STANDLET  v.  OLEVBtAND,   C,  O.  ft 
ST.  li.  BY.  CO.    (No.  5,434.) 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  28,  1905.) 
APFIAIi— SBCOXD— BVIDKRO— Rktibw. 

Where,  on  the  trial  of  an  action,  a  plat 
of  the  place  and  its  surroondings  was  made  use 
of,  and  many  of  the  answers  of  the  witnesses 
were  not  intelli^bla  without  it,  but  it  was  not 
in  the  appeal  record,  an  alleged  error  in  the 
franting  of  a  peremptory  InstractioD  for  de- 
Hndant  could  not  be  reviewed. 

[Ed.  Note. — For  cases  In  point,  see  voL  8^ 
Cent.  Dig.  Appeal  and  Error,  U  2014,  2933.] 

Appeal  from  Olrcuit  Court,  Boone  Conn* 
ty;    T.  J.  Terhune,  Special  Judge. 

Action  by  Lee  Otis  Standley  against  the 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  From  a  judgment  in 
favor  of  plalntiS,  defendant  appeals.  AC- 
Armed. 

P.  H.  Dutch,  for  appellant  L.  J.  Haclcney, 
John  F.  Dye,  and  S.  M.  Ralston,  for  appellee. 

ROBINSON,  J.  Suit  by  appellant  for  the 
deatii  of  his  Infant  son  through  appellee's 
alleged  negligence.  At  the  conclusion  of 
appellant's  evidence  the  court  directed  a  veiv 
diet  for  appellee.  This  action  of  the  court 
iB  the  only  question  argued. 

Appellee's  road  rons  east  and  west  through 
the  town  of  Hazelrigg,  crossing  a  public 
highway.  On  the  day  in  question  appellant's 
son,  6  years  and  9  months  old,  started  to  go 
across  the  crossing  on  the  highway,  but  was 
prevented  by  a  freight  train  standing  on  a 
side  track  across  the  highway;  the  engine 
being  about  60  feet  east  of  the  crossing.  The 
boy  went  east  and  passed  around  in  front  of 
the  engine,  and  soon  thereafter  was  atruck 


and  killed  by  a  passenger  trata  od  the  main 
track.  The  question  we  are  asked  to  det»- 
mine  is  whether  the  evidence  authorized  tiie 
court  in  giving  the  peremptory  inatmction. 
To  do  tills  the  record  should  contain  all  the 
evidence  given  upon  the  trial.  The  relative 
position  of  appellee's  tracks,  buildings  ad- 
jacent to  the  right  of  way  and  the  highway, 
and  all  the  physical  conditions  existing  at 
the  place  and  time  of  the  injury,  were  mat- 
ters important  and  essential  in  determining 
whether  the  boy,  when  struck,  was  a  tres- 
passer upon  appellee's  track.  Tliroughout 
the  case  use  seems  to  have  been  made  of  a 
map  or  plat  of  the  place  and  its  surround- 
ings. This  map  has  not  been  brought  into 
the  record,  and  many  of  the  answers  of  the 
witnesses  are  not  intelligible  without  It 
Many  of  the  questions  asked  the  witnesses 
are  incomplete  without  the  map.  The  map 
was  made  a  part  of  the  question  and  an- 
swer. It  Is  true  the  map  was  first  used 
by  counsel  for  appellee  in  the  cross-examina- 
tion of  appellant's  first  witness ;  but  without 
objection,  and  afterwards,  the  same  map 
seems  to  have  been  used  by  counsel  on  each 
side.  All  the  matters  in  connection  with 
which  the  map  was  used  could  have  l>een 
clearly  expressed  in  words  by  the  wltneesea 
It  was  not  a  case  where  a  map  or  plat  was 
necessary.  But  It  was  used,  and  used  in  a 
way  that  it  became  a  part  of  the  evidence 
that  went  to  the  jury.  It  is  manifest  from 
reading  the  record  that  all  the  evidence  giv- 
en upon  the  trial  has  not  been  brought  up  on 
appeal.  Consolidated  Stone  Co.  v.  Summit 
152  Ind.  297,  53  N.  B.  235;  South  Bend,  etc, 
Co.  V.  Geldle,  24  Ind.  App.  678,  S7  N.  B.  062. 
Judgment  affirmed. 

(tr  Ind.  App.  Sin 

ORBOO  V.  GRBGO.    (No.  5,440.)* 

(Appellata  Conrt  of  Indiana,  Division  Now  1. 
Oct  24.  1906.) 

1.  HuBRUiD  AiiD  Wirs— AVROnORS — ^AUmTA" 

won. 

A  divorced  wife  is  entitled  to  maintain  an 
action  against  her  former  mother-in-law  for 
alienation  of  the  affections  of  her  husband  by 
acts  maliciously  done,  which  were  cakolated  to 
produce  such  result 

[Ed.  Note. — For  cases  in  point  see  voL  98, 
(3ent  Dig.  Husband  and  Wife,  {  1119.] 

2.  Sai» — Loss  or  Sebvick. 

In  an  action  for  alienation  of  affections, 
damages  are  recoverable  for  loss  of  the  con- 
sortium, regardless  of  the  question  of  loss  o( 
service. 

[Ed.  Note. — For  eases  in  point  see  voL  28, 
Cent  Dig.  Husband  and  Wife,  {  1126.] 

8.  FlXADIHO COMFLAIirr — AlfEiroilEHT. 

Where  a  complaint  in  an  action  for  aliena- 
tion of  the  affections  of  plaintiff's  husband, 
alleged  their  marriage  with  the  consent  and 
approl>ation  of  defendant  who  was  the  hna- 
band's  mother,  the  birth  of  issue,  and  an  allesed 
separati<ni  by  the  alienation  of  the  affections  of 
plaintilTs  husband  by  defendant  by  the  nse  of 
malicious  means  de8arit>ed,  the  result  of  wliicfa 
was  that  he  l>ecame  so  cruel  to  plaintiS  that 
she  was  compelled  to  separata  from  him,  ma 
amendment   alleging  that  when   plaintiS 

•  Rehearing  denied. 
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her  husband  were  married,  be  had  great  love 
for  her,  which  continned  until  lost  and  alienated 
by  defendant's  acts,  was  not  objectionable  as 
materially  changing  the  case  made  by  the 
complaint. 

4.  EVIDENCB  —  PbeSUMPXTONS  —  BUEDEN  OF 

Peoof. 

In  a  suit  by  a  wife  for  alienatioii  of  the 
affections  of  her  husband,  the  law  presumes 
generally  that  the  husband  has  conjugal  affec- 
tion for  his  wife,  and  the  burden  is  on  the  de- 
fendant to  prove  the  contrary. 

5.  Pleading— Aides  by  Vebdict. 

Where,  in  an  action  for  alienation  of  the 
affections  of  plaintiff's  husband,  it  was  objected 
on  appeal  that  the  complaint  did  not  state  any 
fact  constituting  harsh  and  cruel  treatment 
Justifying  plaintiff  in  leaving  her  husband,  the 
complaint  would  be  considered  as  one  attacked 
for  the  first  time  after  verdict,  and  it  would 
be  pre^med,  in  support  of  a  judgment  for 
plaintiff,  that  conduct  constituting  cruel  treat- 
ment on  the  part  of  the  husband,  justifying 
her  separation,  was  sufficiently  proved  on  the 
trial. 
«.  Appeal — Bbiefs — ^RtTLES. 

Where  appellant's  brief,  In  so  far  as  it 
related  to  the  denial  of  appellant's  motion  for 
a  new  trial,  did  not  contain  concise  statements 
of  portions  of  the  record  presenting  the  ob- 
jections relied  on,  and,  nnder  a  separate  heading 
of  each  error,  the  proposition  or  points  concise- 
ly stated,  without  argument  or  elaboration,  as 
required  by  the  rules,  such  order  could  not 
be  reviewed. 

Appeal  from  Gircnlt  Coort,  Montgomery 
County;  Jere  West,  Judge. 

Action  by  June  J.  Gregg  against  Sarah  M. 
Gr^g.  From  a  Judgment  In  favor  of  plain- 
tiff, defendant  appeals.    AflSrmed. 

M.  W.  Bruner  and  Whlttlngton  &  Whlttlng- 
ton,  for  appellant  Crane  &  McCabe,  tor  ap- 
pellee. 

BLACK,  3.  The  appellee,  June  3.  Gregg, 
sued  the  appellant,  her  mother-in-law,  Sarah 
M.  Gregg,  to  recover  damages  for  the  aliena- 
tion by  the  appellant  of  the  afCectlona  of  the 
appellee's  husband,  George  M.  Gregg.  The 
complaint  was  In  one  paragraph,  to  wblch 
the  appellant  answered  by  the  general  denial. 
After  trial  by  Jury  and  verdict  for  the  appel- 
lee, and  after  the  overruling  of  the  appellant's 
motion  for  a  new  trial,  the  appellee  filed  a 
motion  for  leave  to  amend  the  complaint. 
On  the  same  day  the  appellant  filed  her  mo- 
tion In  arrest  of  judgment  The  court  sus- 
tained the  appellee's  motion  to  amend,  and 
the  appellee  amended  the  complaint  as  asked 
In  her  motion,  and  the  court  overruled  the 
motion  In  arrest  and  rendered  judgment  upon 
the  verdict 

The  appellant  has  assigned  error  in  sus- 
taining the  motion  to  amend  the  complaint 
and  error  In  overruling  the  motion  In  arrest 
of  Judgment  She  has  also  assigned  that  the 
complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action  against  her. 

In  the  complaint  it  was  alleged  that  the 
appellee,  November  16,  1808,  at  the  residence 
of  her  father,  In  Kentucky,  Intermarried  with 
-George  M.  Gregg;  that  they  lived  together  as 
tiusband  and  wife  until  June  15,  1901,  when 
she  was  compelled  to  and  did  leave  him  on 


account  of  his  cruel  and  inhuman  treatment 
of  her,  as  in  a  subsequent  part  of  the  com- 
plaint more  fully  alleged;  that  he  is  the  only 
child  of  the  appellant  and  her  husband,  de- 
ceased in  1900;  that  at  the  time  the  appellee 
and  George  M.  Gregg  were  married  he  was  26 
years  of  age,  and  he  then  was,  and  all  his 
life  had  been,  living  with  bis  father  and 
mother  at  their  home,  as  a  member  of  the 
family,  in  the  city  of  Crawfordsville,  Ind., 
where  these  parents  bad  resided  for  more 
than  20  years,  and  they  each  possessed  con- 
siderable real  and  personal  estate;  that  the 
appellant  owned  a  valuable  farm,  worth 
$15,000,  In  Montgomery  county,  and  other  real 
and  personal  property,  and  appellant's  hus- 
band possessed  a  large  and  valuable  residence 
in  Orawfordsvllle,  in  which  he  and  the  appel- 
lant lived,  and  In  which  the  said  son  was 
reared;  that  appellant's  husband  also  owned 
a  valuable  business  block  in  that  city,  and 
other  valuable  real  estate  and  considerable 
personal  estate,  and  the  appellant  and  her 
husband  were  able  to  live,  and  did  live,  com- 
fortably solely  from  the  Income  of  their  re- 
spective estates,  and  they  brought  up  their 
said  son  with  his  every  want  and  wish  grati- 
fied by  them,  and  with  the  understanding  and 
notion  that  they  had  abundant  income  and 
means  to  support  him  and  furnish  all  his 
wants  and  gratify  all  bis  desires,  and  that  It 
was  not  and  would  not  be  necessary  for  him 
to  work  and  earn  his  own  living,  but  that 
his  father  and  the  appellant  would  supply 
him  with  all  the  necessaries  and  luxuries  of 
life  out  of  their  income  and  property;  that 
these  parents  were  informed  and  knew  that 
their  son  intended  to  marry  the  appellee,  and 
they  prepared  rooms  in  their  residence  to 
which  the  appellee  should  be  brought,  and  in 
which  she  and  her  husband  should  live  when 
they  were  married;  that  Immediately  upon 
their  marriage  George  brought  the  appellee, 
with  the  full  knowledge  and  consent  of  his  par- 
ents, to  their  home,  and  to  the  rooms  so  pre- 
pared for  them;  that  George  had  no  property 
or  estate  of  his  own,  and  depended  solely  upon 
his  father  and  the  appellant  for  his  support 
and  for  means  to  provide  himself  and  the  ap- 
pellee with  a  home,  board,  clothing,  and  sup- 
port and  provisions  suitable  for  the  condition 
In  which  they  lived,  and  in  which  George  had 
been  brought  up;  that  the  appellee  and  her 
said  husband  lived  pleasantly  and  happily  to- 
gether in  said  home  for  several  months.  The 
means  alleged  to  have  been  unlawfully,  false- 
ly, and  maliciously  employed  by  the  appellant 
for  the  purpose  of  separating  her  son  from 
the  appellee,  and  of  alienating  his  afTectlons 
from  her,  are  set  forth  at  length,  being  means 
adapted  to  such  a  purpose.  It  is  alleged  that 
all  the  unlawful,  false,  and  malicious  state- 
ments, declarations,  and  reports  before  set 
forth  were  often  repeated  and  stated  by  the 
appellant  to  appellee's  husband,  and  that 
gradually  Induced  by  said  false,  malicious, 
and  wrongful  statements,  language,  and  con: 
duct  of  the  appellant,  the  appellee's  husband'^C 


676 


76  NORTHEASTEBN  HEPORTEE. 


Ond. 


affections  for  tbe  appellee  began  to  grow  cold, 
and  he  became  indifferent  to  ber,  and  finally 
ceased  to  bave  any  love  or  affection  for  her 
whatever,  and  he  began  to  neglect  and  then 
to  cruelly  and  Inhumanly  treat  ber,  and  tbe 
appellee  lost  tbe  love  and  affection  of  her  hus- 
band by  and  on  account  of  the  aforesaid  false, 
wrongful,  and  malicious  reports  and  state- 
ments and  conduct  of  tbe  appellant;  that 
gradually  tbe  conduct  and  treatment  of  ber 
husband  toward  tbe  appellee  became  so  harsh 
and  cruel  that  she  was  compelled  to  and  did, 
June  16,  1901,  separate  herself  from  him.  It 
was  shown  that  the  appellant  had  control  of 
all  tbe  property  and  means  of  support  of  her- 
self and  ber  family,  and  it  was  alleged  that 
thereby  she  had  complete  control  over  the 
appellee's  husband.  It  was  fnrtber  alleged 
that  at  tbe  time  of  her  separation  from  ber 
husband  she  was  with  child  by  her  husband, 
and  that  she  was  driven  from  tbe  home  of  her 
husband,  being  the  home  of  appellant,  on 
account  of  and  by  reason  of  the  aforesaid 
treatment  of  ber  husband,  Instigated  and  pro- 
cured by  the  appellant.  Afterward,  Decem- 
ber 25,  1901,  a  son  was  bom  to  appellee. 
That  December  12,  1902,  tbe  appellee,  on  ac- 
count of  her  husband's  said  cruel  and  inhu- 
man treatment  of  her,  obtained  a  divorce 
from  him  by  the  Judgment  of  the  Clinton 
circuit  court,  and  that  she  had  been  living 
separate  and  apart  from  said  George  M. 
Gregg  ever  since  June  15,  1901.  "That  said 
George  M.  Gregg,  at  the  time  be  married  this 
plaintiff,  had  great  love  and  affection  for  her, 
and  that  be  contiLnned  to  bave  love  and  affec- 
tion for  this  plaintiff  as  his  wife  until  tbe 
same  was  lost  to  and  were  alienated  from  ber 
by  tbe  aforesaid  acts,  conduct,  and  language 
of  tbe  defendant,  and  that  thereby,  and 
through  the  said  acts,  conduct,  and  language 
of  the  defendant,  plaintiff  has  lost  the  love, 
affection,  care,  support,  society,  and  help  of 
her  said  husband."  Tbe  averments  last  above 
quoted  were  added  to  tbe  complaint  by  the 
amendment  permitted  by  the  court,  as  above 
stated. 

It  was  further  allied  that  during  all  her 
married  life,  and  up  to  the  time  she  was  com- 
pelled to  separate  herself  from  her  husband, 
tbe  appellee  was  a  loving,  dutiful,  and  faith- 
ful w:ife,  and  that  but  for  tbe  aforesaid  false, 
wrongful,  and  malicious  reports,  statements, 
and  conduct  of  tbe  appellant  they  would  yet 
be  living  together.  Alleging  that  she  had  been 
damaged  in  a  certain  sum  the  appellee  de- 
manded judgment  for  that  amount.  In  Logan 
f.  liOgan,  77  Ind.  558,  decided  at  the  Novanber 
term,  1881,  it  was  held  by  a  divided  court 
that  an  action  could  not  be  maintained  by  a 
wife  against  her  husband's  father  for  dam- 
ages, because  by  persuasion  and  promises  and 
threats  the  defendant  Induced  tbe  plaintiff's 
husband  to  abandon  her,  whereby  she  lost  ber 
husband's  company  and  care  and  support 
In  Postlethwaite  v.  Postlethwalte,  1  Ind.  App. 
473,  28  N.  E.  99,  decided  In  May,  1891,  this 
court,  while  earnestly  suggesting  the  right  of 


a  married  woman  to  maintain  sucfa  an  action, 
was  not  required  by  Uie  case  before  it  to  go 
further  than  to  hold,  as  It  did,  that  where  the 
wife  had  been  divorced,  her  right  to  maintain 
the  action  could  not  be  denied.  In  Haynes 
T.  Nowlln,  129  Ind.  681,  29  N.  E.  389,  14  L. 
R.  A.  787,  28  Am.  St  R^.  213,  decided  In 
November,  1891,  while  not  affirmatively  and 
positively  overruling  Logan  v.  Logan,  supra, 
it  was  shown  that  the  reason  why  formerly 
the  wife  could  not  maintain  such  an  action 
was  not  that  she  was  not  the  source  of  the 
substantive  right,  which  the  best  expositions 
of  tbe  common  law  recognize  as  possessed  by 
her,  but  was,  in  truth,  the  lack  of  remedy 
available  to  ber  at  common  law  because  of  the 
strict  application  of  the  maxim  that  husband 
and  wife  are  one,  and  It  was  held  that,  under 
the  modem  statutes  relating  to  the  rights  of 
married  women,  the  right  of  the  Injured  wife 
to  maintain  tbe  action  now  certainly  exists 
against  one  who  wrongfully  entices  her  hus- 
band and  alienates  his  affections.  In  tbe 
opinion  of  the  court  it  was  said  that  there  is 
no  clearer  right  than  that  of  the  wife  to  hw 
husband's  "support,  society,  and  affection," 
and  that  when  tbe  statutes  gave  a  married 
woman  the  right  to  sue  alone,  and  changed 
her  status  so  as  to  invest  her  with  tbe  general 
inroperty  rights  of  a  citizen,  and  to  Impose 
upon  her  almost  tbe  same  obligations  as  those 
relating  to  all  citizens  free  from  disability, 
they  clothed  her  with  the  right  to  appeal  to 
tbe  courts  to  redress  the  wrong  Inflicted  by 
one  who  has  tortlously  wrested  from  her  "tbe 
support,  society,  and  affections"  of  tlie  hus- 
band; and  tbe  court  Inserted  In  tbe  opinion 
delivered  a  quotation  froml  Bishop,  Mar- 
riage. &  Divorce,  {  1358,  in  part  as  follows: 
"Within  the  principles  which  constitute  the 
law  of  seduction,  one  who  wrongfully  entices 
away  a  husband,  whereby  the  wife  Is  de- 
prived of  his  society,  and  especially  of  hla 
protection  and  support.  Inflicts  on  her  a 
wrong  in  Its  nature  actionable."  See,  also. 
Wolf  V.  Wolf,  130  Ind.  599,  30  N.  E.  308. 

An  action  by  a  husband  for  wrongful  aliena- 
tion of  bis  wife's  affections  is  based  on  the 
loss  of  the  consortium;  that  Is,  the  society, 
companionship,  conjugal  affections,  fellow- 
ship, and  asslstancei  It  is  not  necessary 
that  there  be  separation  of  tbe  husband  and 
wife,  or  ttiat  the  latter  be  debauched  by  tbe 
defendant,  or  that  there  be  actual  pecuniary 
loss.  The  loss  of  services  may  constitute  one 
of  the  elements  of  damages,  but  'such  loss 
is  not  necessary  to  tbe  maintenance  of  tbe 
action.  Adams  v.  Main,  8  Ind.  App.  232,  28 
N.  E.  792,  50  Am.  St  Rep.  266.  So  the  wife 
may  sue  another  than  her  husband  for  the 
loss  of  the  consortium,  and  may  recover  for 
having  been  wrongfully  deprived  by  the  de- 
fendant of  the  society,  companionship,  affec- 
tion, and  protection  of  her  husband.    Id. 

Tbe  losses  suffered  by  the  wife,  redreas- 

ible  by  such    an  action,  .may    differ    from 

those  sustained  by  a  husband  whose   wife 

has  been  wrongfully  enticed  aw^^^r^^fijius, 
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but  whatever  be  her  losses  consequent  upon 
the  wrongful  alienation  of  her  husband's  af- 
fection, if  of  such  character  that  damages 
therefor  are  assessable  by  a  Jury,  such  dam- 
ages should  be  recoverable.    See  Holmes  v. 
Holmes,   133  Ind.  386,  32  N.   E.  932.    And 
while  a  distinction  Is  observable  between  a 
case  wherein  the  defendant  Is  a  stranger  and 
one  wherein  the  defendant  Is.  the  parent  of 
the  husband  or  the  wife  of  the  plaintiff,  and 
the  right  of  the  defendant,  so  related,  to  give 
advice  and  shelter  and  protectlou  to  his  or 
her  own  child  Is  recognized  (Hullng  v.  Hu- 
ling,  32  111.  App.  519),  yet  such  relationship 
only  serves  as  a  foundation  on  which  to 
bnlld  the  defense  that  there  was  no  wrong- 
ful enticement  or  persuasion  resulting  In  the 
alienation  and  desertion  and  consequent  loss 
which  forms  the  basis    of  the  action.    The 
complaint  In  such  an  action  against  the  par- 
ent must  aver  that  the  acts  charged  against 
the  defendant  were  maliciously  done;  the 
presumption  being  that  the  parent  will  act 
for  the  best  Interest  of  the  child.    Reed  v. 
Re<ed,  6  Ind.  App.  317,  33  N.  E.  638,  51  Am. 
St.  Rep.  810.    See,  also,  Rallsback  v.  Rails- 
back,  12  Ind.  App.  659,  40  N.  B.  276,  1119. 
The  actionable  offense  of  the  defendant  in 
such  a  case  not  being  punishable  through 
crimlnable   procedure,    exemplary   damages 
may  be  awarded  in  the  discretion  of  the  Jury, 
acting  without  passion,  partiality,  or  fraud. 
Waldron  v.  Waldron  (C.  C.)  45  Fed.  315; 
Lockwood  V.  Iiockwood,  67  Minn.  476,  493, 
70  N.  W.  784.    We  agree  that,  as  the  right  oi 
the  wife  to  the  conjugal  affection  and  society 
of  her  husband  is  not  different  in  kind,  degree 
<tT  value  from,  the  corresponding  right  of  the 
busband,  therefore,  since  the  obstruction  to 
her  remedy  because  of  antiquated  forms  of 
proceeding  has  been  removed,  though  the 
marriage    relation    be  not    dissolved,    she 
stionld  have  like  remedy  to  recover  for  what- 
ever substantial  Injury  she  may  suffer.     See 
JBVrot  V.  Card,  68  Conn.   1,   18  Atl.  1027,  6 
lib  B.  A.  828, 18  Am.  St.  Rep.  258;  Lockwood 
▼.  liOCkwood,  67  Minn.  576,  70  N.  W.  784. 

Objections  against  the  complaint,  urged 
bere  as  having  been  raised  by  the  motion  In 
arrest  or  by  the  assignment  of  the  Insuffl- 
doicy  of  the  complaint  In  the  assignment  of 
errors,  must  be  regarded  as  directed  to  the 
oomplalnt  at  amended  after  verdict  Con- 
oeming  the  action  of  the  court  in  p^mittlng 
tbe  amendment,  it  seems  sufficient  to  show 
tbat  It  did  not  materially  affect  the  Issue 
tried.  The  complaint,  as  originally  drawn, 
Bbowed  that  the  appellant's  son,  of  full  age, 
married  the  appellee  tn  another  state,  with 
tbe  knowledge  of  his  parents,  and  with  their 
knowledge  and  consent  brought  her  home  to 
their  residence,  where  rooms  had  been  pre- 
pared by  his  parents  for  the  use  of  the  ap- 
pellee and  her  husband,  and  that  they  lived 
tbere  pleasantly  and  happily  for  some  time. 
It  was  also  shown  ,that  a  son  was  bom  to 
tfaem  after  their  separation.  It  was  shown 
tba.t  the  appellant,  for  the  purpose  of  unlaw- 


fully causing  the  separation  of  the  appellee 
from  her  husband  and  of  alienating  his  af- 
fections from  her,  maliciously  used  means 
described  adapted  to  such  an  end,  and  that, 
gradually  induced  by  these  means,  her  hus- 
band's affections  for  her  began  to  grow  cold, 
and  he  became  Indifferent  to  her,  and  finally 
ceased  to  have  any  love  or  affection  for  her, 
and  he  began  to  neglect  and  then  to  cruelly 
and  Inhumanly  treat  her,  and  she  lost 
the  love  and  affection  of  her  busband  by  and 
on  account  of  the  described  conduct  of  thfe 
appellant,  and  gradually  the  conduct  and 
treatment  of  her  husband  toward  her  be- 
came so  harsh  and  cruel  that  she  was  com- 
pelled to  separate  herself  from  him,  and  did 
so,  and  that  she  was  driven  from  her  hus- 
band's home  by  reason  of  this  treatment  of 
her  husband.  Instigated  and  procured  by  the 
appellant.  Also  It  was  shown  that  during 
all  her  married  life,  until  she  was  compelled 
to  separate  herself  from  her  husband,  she 
was  a  loving,  dutiful,  and  faithful  wife.  It 
did  not  materially  change  this  complaint  to 
add,  by  wax  <*'  amendment,  an  averment 
that  at  the  time  her  husband  married  the 
appellee  he  had  great  love  and  affection  for 
her,  and  that  he  continued  to  have  love  and 
affection  for  her  as  his  wife  until  lost  and 
alienated  by  the  acts  of  the  appellant  Cor- 
tainly,  the  law  will  not  presume  that  under 
such  circumstances  as  those  shown  by  the 
complaint  without  the  amendment  the  man 
did  not  have  conjugal  affection  for  his  wife. 
Indeed,  the  law  indulges  a  presumption 
generally  tbat  a  husband  has  such  affection, 
and  It  rests  with  the  defense  in  such  a  case 
as  this  to  prove  the  contrary.  Bailey  v. 
Bailey,  94  Iowa,  598,  602,  68  N.  W.  341. 

In  Jonas  v.  Hlrsbburg,  18  Ind.  App.  681, 
48  N.  E.  656,  It  was  held  tbat  In  a  complaint 
for  alienating  the  affections  of  the  plaintiff's 
wife  it  was  not  necessary  to  allege  that  the 
husband  and  wife  were  living  together  peace- 
ably and  happily;  facts  to  tbe  contrary  be- 
ing matter  of  defense. 

It  Is  claimed  on  behalf  of  the  appellant 
that  It  appears  from  the  complaint  that  the 
husband  did  not  leave  the  wife,  but  tbat 
she  left  him;  that  tbe  complaint  does  not 
state  any  fact  that  would  constitute  harsh 
and  cruel  treatment;  that  she  should  be  re- 
garded, under  the  allegations  of  the  pleading, 
as  having  voluntarily  left  him;  and  that 
the  only  thing  she  lost  by  the  conduct  of  the 
appellant  was  the  love  and  affection  of  her 
husband.  We  need  not  discuss  the  question 
whether  or  not  the  loss  of  the  husband's  love 
and  affection  through  such  means  would  fur- 
nish a  ground  of  action.  It  seems  sufilclent 
to  say,  with  reference  to  this  objection,  that, 
whatever  might  be  the  proper  view  to  be 
taken  of  the  complaint  In  this  respect  upon 
demurrer  or  upon  motion  to  make  the  com- 
plaint more  specific,  the  pleading  Is  now  to  be 
considered  as  one  attacked  for  the  first  time 
after  verdict,  and  It  may  well  be  assumed 
that  conduct  constituting  cruel  treatmenton  i 
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the  part  of  the  husband  was  suflSclently  proT- 
•d  on  the  trial 

The  appellant's  motion  for  a  new  trial  was 
overruled.  As  to  the  reasons  assigned  in 
this  motion,  we  must  recognize  the  objection 
of  the  appellee  to  the  brief  of  the  appellant, 
which  plainly  fails  to  comply  with  the  rule 
of  this  court  concerning  snch  briefs,  in  that, 
with  relation  to  this  motion,  the  brief  does 
not  contain  such  concise  statements  of  poi^ 
tions  of  the  record  as  the  rule  requires,  and 
following  such  statement,  under  a  separate 
beading  of  each  error  of  the  court  below  In 
this  connection  relied  on,  separately  num- 
bered propositions  or  points,  stated  concisely, 
and  without  argument  or  elaboration.  Unless 
this  court  would  contravene  its  own  rule, 
the  enforcement  of  which  Is  Invoked  by  the 
appellee,  and  would  itself  perform  the  work 
of  attorneys,  we  cannot  consider  the  reasons 
for  a  new  trial.  The  requirements  of  the 
rale  are  not  obscure,  and  reasonable  compli- 
ance therewith  is  not  a  hardship.  The  rule 
has  been  many  times  explained  and  enforced 
by  our  decisions.  Equal  justice  in  the  deci- 
sion of  causes  requires  uniformity  lo  the  ap- 
plication of  this  rule. 

Judgment  affirmed. 


9T  Ind.  App.  487) 

CHICAGO,  1.  &  L.   RY.   CO.  T.  BRTAN. 
(No.  5,433.)  1 

(Appellate  Court  of  Indiana,   Division  No.  2, 
Oct.  24.  1905.) 

L   liASTKB     AND     SEBVART  —  ASSITIiPTIOIl     OW 

Risk— Apfbeoiatioh  or  Darokb. 
In  order   to  charge  an  employs  with  the 
•ssamptlon  of  risk  of  a  danger,  it  must  appear 
lliat  he  appreciated  the  danger  to  which  he  was 
exposed. 

[Bd.  Note. — For  cases  in  point,  see  vol.  84, 
C«it  Dig.  Master  and  Servant,  Sfi  574-eOO.] 

2.  Saus— QxjvsnoH  xob  Coubt  ob  Jubt. 

Where  the  evidence  on  the  question  whether 
an  employs  appreciated  the  danger  to  which  he 
was  exposed  and  assumed  the  risk  thereof  is 
eonflictiiiB,  the  question  may  t>e  for  the  jury ; 
but  where  the  circumstances  i>ermlt  of  but  one 
conclusion  the  question  is  for  the  court. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  f  1072.] 

8.  Save. 

A  railroad  brakeman,  whose  clothbg  was 
caught  by  the  door  irons  of  a  passing  freight 
car,  to  which  he  stood  in  too  close  proximity, 
and  who  was  thereby  carried  to  a  station 
platform  and  crushed  between  It  and  the  car, 
assumed  the  risk. 
4.  Apfkal  —  Disposinoif  ov  Cause— Revkb- 

BAL  WITH  INBTBT7CTI0RS. 

Where,  in  an  action  for  injuries  to  a  serv- 
ant. It  appears  that  the  servant  assumed  the  risk 
as  a  matter  of  law,  so  that  liability  cannot  be 
fixed  on  defendant  on  any  ground,  the  Appellate 
Court,  on  reversing  a  ju^ment  tor  plaintifl; 
will  order  judgment  for  defendant. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty;   Joseph  W.  Williams,  Judge. 

Action  by  Almeedie  Bryan,  administratrix, 
•tc,  against  the  Chicago,  Indianapolis  &  Lon- 

'  Rehearing  denied.    Transfer  to  Supreme  Court 


Isvllle  Railway  Company.    From  a  jndgmoit 
for  plaintiff,  defendant  appeals.    Reversed. 

B.  CL  Field  and  H.  R.  Kurrle,  for  appel- 
lant    Bast  &  East,  for  appellee. 

ROBY,  J.  The  appellee  averred,  in  snb- 
Btance,  that  appellant  was  on  March  18, 
1899,  a  corporation,  owning  and  operating 
a  railroad,  and  that  the  decedent  was  in  iti 
service  as  a  brak«uan;  that  it  had  thereto- 
fore negligently  constructed  a  platform  and 
switch  Immediately  west  of  the  depot  st  iti 
station  at  Crawfordsvtlle  and  bad  negligent]/ 
constructed  a  platform  for  a  long  distance 
at  the  height  of  4  feet,  and  so  close  to  the 
east  rail  of  its  track  as  not  to  allow  can 
of  extra  width  to  leave  a  space  In  passing 
of  more  than  6  or  7  inches,  which  space  waa 
not  sufficient  for  defendant's  empIoy6s  to 
stand  in  and  escape  injury  while  one  of  iti 
extra  width  cars  was  passing  along  said 
platform,  but  was  likely  to  injure  them 
while  in  the  discharge  of  their  duties;  that 
it  was  also  negligent  In  constructing  and 
maintaining  its  said  track  in  a  curve,  widi 
the  east  rail  lower  than  the  west  one,  there- 
by causing  south-bound  cars  to  suddenly 
lean  to  the  east,  and  close  the  space  between 
such  cars  and  the  top  of  the  platform  sud- 
denly, thereby  further  endangering  the  llns 
of  its  employes;  that  on  said  day  it  ne(^ 
gently  caused  a  car  known  as  a  "hay"  or 
"furniture"  car,  much  wider  and  much  larger 
than  those  in  ordinary  use,  to  be  placed  is 
one  of  its  trains,  and  negligently  caused  said 
car  to  be  pushed  rapidly  southward  ovet 
said  track,  west  of  said  depot  and  platform, 
and  in  so  doing  caused  the  space  between  tht 
top  edge  of  said  platform  and  the  side  ot 
said  car  to  be  reduced  to  6  or  7  Inches,  when 
sudi  space  would,  with  an  ordinary  ear, 
Jiave  been  15  or  16  Inches;  "and  that  in  to 
doing  it  ran  the  said  hay  car  against  the 
said  Joseph  A.  Bryan,  who  was  then  In  the 
space  between  the  cars  and  said  platform  la 
the  line  of  his  duty,  and  before  he  could  es- 
cape, the  front  end  or  sides  of  the  said  hay 
car  in  some  manner  caught  him,  and  so  rol- 
led and  squeezed  his  body  as  to  crush  and 
break  his  bones,  as  that  he  then  and  there 
died."  It  Is  also  averred  that  decedent  was 
unaware  of  the  danger  of  the  place;  that 
he  had  no  knowledge  tliat  the  car  was  of 
extra  width,  or  that  the  space  in  which  hs 
was  standing  would  be  so  closed  as  to  en- 
danger his  life ;  that  be  could  not  appreciate 
or  understand  the  dangers  surrounding  him; 
that  bis  work  was  hurriedly  done,  and 
while  doing  it  he  was  compelled  to  watch 
the  car  south  of  the  hay  car ;  that  he  did  not 
discover  his  danger  until  it  was  too  late  to  es- 
cape; and  that,  by  reason  of  appellant's 
negligence  as  set  forth,  he  was  Injured  and 
killed.    Wherefore^  etc. 

Formal     and    uncontroverted    averments 

have  been  omitted  from, this  summary.    The 

issue  made  by  a  denial  was  submitted  to  a 

jury,  and  a  verdict  for  15,000,  with  answeis 
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to  interroeatoriea,  returned.  Appellant's  mo- 
tion for  Judgment  notwithstanding  the  gen- 
eral verdict  was  OTermled,  as  was  Its  mo- 
tion for  a  new  trial,  and  Judgment  was  ren- 
dered on  the  verdict  Appellant  by  excep- 
tions and  assignment  of  error  questions  each 
adverse  ruling. 

The  Jury  in  Its  answers  to  Interrogatories, 
as  well  as  by  the  general  verdict,  find  the 
general  conditions  anbstantlally  as  detailed 
In  the  complaint    It  also  states  that  de- 
cedent had  been  In  appellant's  service  as  a 
brakeman  upon  a  local  freight  train  from 
1  to  IH  years,    making    daily  trips,    and 
was  familiar  with  the   platform   and  sid- 
ing referred   to,   and   that  at  the   time   of 
his  death  an  engine  and  three    cars    were 
being  pushed  south  on  the  side  track ;  the 
car  which  caught  him  being  the  south  or 
front  one.    Said  cars  were  pushed  over  said 
track,  in  respcmse  to  signals  given  by   de- 
cedent, at  a  rate  of  four  to  five  miles  an  hour, 
and  there  was  nothing  to  prevent  him  seeing 
the  hay  car.     He  crossed  the  track  from  the 
west  t6  the  east  side  a  short  distance  ahead 
of  the  approaching  cut  of  cars  and  engine, 
having  first  signaled  them  back,  which  slg^ 
nals  he  continued.    These  signals  were  prop- 
erly  obeyed.    Those    operating    the    engine 
neither  knew  or  had  reason  to  believe  that 
decedent  was  in  any  peril,  and  stopped  the 
engine  at  the  first  indication  thereof.    De- 
cedent was  not  between  the  platform  and 
car  when  strudc  by  the  car,  but  was  north 
of  the  platform,  at  the  northwest  corner  of 
the  platform,  where  he  stood  from  the  time 
the  car  was  25  feet  distant  until  part  of  it 
passed  him,  where  he  continued  to  stand 
nntil  he  was  caught    It  was  his  intention 
to   remain  out  of  the   space   between   said 
platform  and  track,  and  far  enough  from  the 
car  to  permit  it  to  safely  pass  him.    While 
■aid  car  was  passing,  decedent's  coat  was 
can^t  by  some  of  the  appliances  connected 
wltb  the  door  of  said  car,  and  he  was  there- 
by drawn  between  the  car  and  said  platform 
and  killed.     If  his  clothing  had  not  so  caught, 
the   accident  would  not   have  occurred.    It 
thus  appears  that  decedent  was  not  in  be- 
tween the  platform  and  the  car  In  the  line  of 
bis  duty  when  struck  by  the  car,  but  was 
velthout  any  intention  of  going  into  such 
place.    He  stood  too  near  the  moving  train. 
Hla  coat  was  caught  by  the  door  irons,  and 
be  was  carried  to  his  death.    It  might  have 
been  under  the  wheels;  it  was  between  the 
car  and  platform.    Had  he  been  between  the 
track  and  platform,  his  escape  from  the  ad- 
vancing car  would  have  been  cut  off  by  the 
platform.    Standing  where  he  did,  there  was 
notblng  to  prevent  him  from  stepping  back 
and  away  from  it,  had  he  chosen  to  do  so, 
rrhese  facts  are  inconslstoit  with  the  case 
made  in  the  complaint 

Tbe  facts  upon  which  it  is  to  be  determined 
(1)  whether  decedent  assumed  the  risk  by 
reason  of  which  his  death  occurred,  and  (2) 
w^bether  he  was  contributorlly  negligent,  are 


largely  identical.  The  question  of  assumed 
obvious  risk  is,  however,  entitely  distinct 
from  the  issue  of  contributory  negligence. 
It  has  been  recently  iKid,  in  order  to  charge 
the  employ^  with  the  risk,  that  it  must  ap- 
pear that  he  appreciated  the  danger  to  which 
he  was  exposed,  and  that  where  evidence  la 
doubtful  or  confllctlug  the  question  may  be 
for  the  Jury.  Avery  t.  Nordyke  &  Marmon 
Co.,  S4  Ind.  App.  541,  70  N.  B.  838,  and  au- 
thorities cited ;  Baltimore  ft  Ohio  Southwest- 
em  V.  Roberts,  161  Ind.  1,  14,  67  N.  E.  530. 
When  the  circumstances  i)ermit  of  but  one 
conclusion,  the  question  is  for  the  court 
The  character  of  the  defect,  the  imminence 
of  danger,  the  (^portunlty  and  capacity  of 
the  employe  may  be,  and  often  are,  of  sucb 
a  character  as  to  preclude  any  controversy 
upon  this  subject  O.,  I.  &  L.  Ey.  Ca  V. 
Tackett  38  Ind.  App.  879,  71  N.  B.  624.  De- 
cedent was  an  adult.  In  possession  of  his 
faculties,  and  familiar  with  tbe  occupation 
and  locality.  The  train  moved  as  he  ordered 
It  to  move;  evory  condition  was  open  and 
observable.  There  is  no  basis  upon  which 
to  deny  his  knowledge  of  the  conditions,  and 
such  knowledge,  of  necesjUty,  carried  with  it 
the  appreciation  of  danger  arising  from  them. 
The  conclusion  follows  that  the  risk  was  an 
assumed  one.  O.,  I.  &  L.  Ry.  Oa  t.  Tacketl; 
supra ;  Wortman  ▼.  Mlnldi,  28  Ind.  App.  81, 
62  N.  B.  86. 

It  is  unnecessary  to  go  Into  the  question 
of  contributory  negligence.  The  sufiSciency 
of  the  evidence  is  denied  by  the  motion  for 
a  new  trial.  The  facts  found  by  the  Jury  are 
as  faT<«rable  to  appellee  as  the  evidence 
warranted.  If  It  were  otherwise,  the  man- 
date would  be  for  a  new  trial,  but  It  is 
Impossible  to  attribute  the  decedent's  in- 
jury to  any  cause  which  renders,  the  appel- 
lant  liable  for  damages  on  account  thereof^ 
It  follows  that  a  new  trial  ought  not  to  be 
ordered,  and  that  the  cause  should  be  finally 
disposed  of.  The  evidence  is  not  of  a  charao 
ter  to  sustain  a  verdict  for  appellee. 

Judgment  reversed  and  cause  remanded, 
with  Instructions  to  sustain  motion  for  Judg^ 
ment  on  interrogatories  and  their  answers^ 
notwithstanding  the  general  verdict 


<S6  Ind.  App.  831) 

NELSON  T.  NELSON  «t  al.    (No.  6,084.) 

(Appellate  Court  of  Indiana.    Division  No.  1. 
Oct  24,  1905.) 

1.  CONVEBSIOH— DiEECriONS   IH    WlIX— TiMK. 

Under  a  will  giving  all  tbe  property  to 
testator's  widow  for  life,  and  providing  that  at 
her  death  all  the  property  shall  be  sold,  and 
the  proceeds  divided  among  his  children,  there 
is  an  equitable  conversion  as  of  the  date  of 
testator's  death. 

[Ed.  Note. — For  cases  In  point,  see  vol.  11, 
Cent  Dig.  Conversion,  Sg  46,  46J 

2.  Wills— Rbmaindis—Vkstkd  Ikteeest. 

Though,  under  a  will  giving  the  property  to 

testator's  wife  for  life,  and  providing  that  at 

ber  death  all  the  property  shall  be  sold  and 

divided  among  bis  children,  there  is  an  equitable 
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conversion  as  of  the  date  of  testator's  death, 
his  children  take  a  vested  interest  at  his  deatt 
snbject  to  the  life  estate  and  the  power  of  tho 
executor  to  selL 

Case  transferred  from  Supreme  Cioart, 
under  Act  March  12,  1901,  p.  567,  c.  247. 
On  rehearing.    Affirmed. 

For  former  opinion,  see  72  N.  E.  482. 

MTERS,  P.  J.  Appellee  has  Interposed 
a  motian  to  dismiss  this  appeal,  which, 
after  due  consideration,  we  have  concluded 
to  overrule.  The  merits  of  this  controversy 
arise  upon  a  petition  by  appellant,  filed  in 
the  court  below,  to  have  the  wUl  of  John 
Entsmlnger  construed  and  for  directions 
In  the  distribution  of  his  estate.  Sarah  H. 
Nelson  and  others,  including  Simon  B.  Ken- 
nedy, were  made  defendants. 

The  material  facts,  so  far  as  this  appeal 
is  concerned,  are  as  follows:  On  January 
20,  1890,  John  Entsmlnger  died  testate,  the 
owner  of  certain  town  property  in  the  town 
of  Jonesboro  and  certain  farm  lands  all 
In  Grant  county,  Ind.  "That  at  his  death 
his  children  were  Sarah  H.  Nelson,  Matilda 
J.  Lucas,  Rebecca^  Y.  Robblns,  John  W. 
Entsmlnger,  Rose  H.  Kennedy,  and  Emma 
C.  Brooks."  That  part  of  his  will  asked 
to  be  construed  reads  as  follows: 

"Item  first  To  my  beloved  wife,  I  will 
during  her  natural  life,  all  my  real  estate 
in  the  county  of  Grant  and  State  of  Indiana, 
and  is  described  as  follows.  [Then  follows 
a  description  of  a  50-acre  tract  of  land,  also 
a  157-acre  tract,  also  two  tracts  of  land  in 
the  town  of  Jonesboro]  All  to  have  and 
to  bold  the  same  during  my  beloved  wife's 
natural  life." 

•Item  Two.  I  further  will  and  bequeath 
to  my  beloved  wife  all  my  personal  prop- 
erty of  every  kind,  and  hereby  empower  her, 
my  said  wife,  to  collect  all  claims,  consist- 
ing of  notes,  accouints,  rents,  profits  and 
choses  in  action  that  are  due  me,  or  may 
become  due  to  me,  at  the  time  of  my  death, 
and  I  further  empower  my  wife  and  give 
her  full  authority  to  collect,  as  aforesaid, 
and  pay  off  and  take  receipts  for  all  my 
Just  debts  that  I  may  be  owing  at  the  time 
of  my  death,  and  in  the  event  my  personal 
property  should  be  insufficient  to  pay  all 
my  Just  debts  that  I  may  be  owing  at  my 
death,  I  hereby  empower  my  wife  and  give 
her  full  power  to  sell  and  convey  and  make 
tftle  to  a  sufficient  amount  of  my  real  es- 
tate out  of  that  tract  of  land  first  described 
above,  being  50  acres  formerly  described 
and  purchased  by  me  of  Phillip  Mather.  I 
further  will  that  my  beloved  wife  shall  act 
as  executrix  of  all  the  foregoing  will,  and 
that  she  take  charge  of  and  transact  all 
of  the  foregoing  business  as  I  have  directed 
the  same  to  be  done  without  giving  bond." 

"Item  Three.  I  further  will  that  at  the 
death  of  my  beloved  wife  that  what  re- 
mains of  my  estate  at  the  death  of  my  said 
wife   that  there  be  paid  to   my   youngest 


daughter,  Emma  C,  the  sum  of  five  hundred 
dollars  to  make  her  part  equal  with  what 
I  my  other  dilldren  have  already  received. 
I  then  direct  and  will  that  after  said  five 
hundred  dollars  Is  paid  to  my  said  daughter 
that  all  of  my  estate  both  reel  and  personal 
that  may  be  left  at  the  death  of  my  beloved 
wife  be  sold  and  converted  into  money  and 
out  of  said  money  so  realized  that  all  Just 
debts  which  my  said  wife  may  during  her 
life  have  contracted  be  paid  and  that  said 
five  hundred  dollars  above  mentioned  be 
paid  to  my  said  daughter  Emma  out  of  said 
money  first,  and  then  after  said  amounts 
are  paid,  whatever  amount  that  may  be 
left  I  will  and  bequeath  that  an  equal  di- 
vision be  made  among  all  my  children  share 
and  share  alike,  each  one  Including  my 
daughter  Ehnma  taking  an  equal  share  of 
said  remainder." 

Item'  fourth  provides  for  the  purchase  of 
a  monument  to  "be  paid  otit  of  the  remainder 
of  my  estate  before  the  final  and  last  di- 
vide is  made,"  and  he  appoints  John  G.  Nel- 
son executor.  That  about  three  years  after 
the  death  of  John  Entsmlnger,  his  daughter, 
Rose  M.  Kennedy,  died  testate,  leaving  no 
children  nor  descendants  of  any  children, 
but  leaving  Simon  B.  Kennedy  her  surviving 
husband.  The  item  of  her  will  purporting 
to  effect  her  interest  In  the  estate  of  her 
father  Is  in  the  words  and  figures  follow- 
ing, to  wit: 

"Fifth.  I  will  and  devise  to  my  husband, 
S.  B.  Kennedy,  all  my  Interest  and  right 
in  the  real  estate  to  which  I  now  have  an 
interest  in  subject  to  a  Ufe  estate  of  my 
mother,  and  which  real  estate  Is  situated 
near  Gas  City,  Indiana,  and  known  as  the 
John  Entsmlnger  farm,  consisting  of  about 
207  acres.  Should  the  same  be  sold  during 
my  life,  then.  In  that  event,  I  direct  that 
the  proceeds  of  such  sale  as  to  my  Interest 
therein,  shall  go  to  my  husband,  S.  B.  Ken- 
nedy." That  Martha  Entsmlnger,  the  widow 
of  said  John  Entsmlnger,  died  July  7,  1902, 
and  at  her  death  the  only  surviving  children 
of  John  Entsmlnger  were  Sarah  H.  Nelson, 
Matilda  J.  Lucas,  Rebecca  Y.  Robblns,  John 
W.  Entsmlnger,  and  Emma  C.  Brooks.  That 
Simon  B.  Kennedy  Is  still  living,  and  Is  the 
surviving  husband  of  said  Rose  M.  Kennedy, 
and  her  only  heir,  devisee,  and  legatee. 

The  above  and  other  facts,  the  latter  not 
material  to  this  appeal,  were  agreed  iq>on 
in  the  court  below,  and  submitted  to  the 
trial  court  for  decision.  The  lower  court 
found  that  the  remainder  of  said  John  Ents- 
minger'&  estate  should  be  distributed,  one- 
sixth  to  each  of  the  surviving  children  at 
the  death  of  the  widow,  Martha  Entsmlnger, 
and  one-sixth  to  Simon  B.  Kennedy.  Judg- 
ment accordingly. 

The  errors  assigned  in  this  court  are, 
first,  "the  court  erred  In  overruling  the  n:o- 
tlon  for  a  new  trial,"  and,  second,  "the  court 
erred  in  its  decision  that  Simon  B.  Kennedy 
is  entitled  to  share  In  the  d^ibutkn  of 
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tbe  money  to  arise  from  the  aale  of  tbe  real 
estate  of  John  Entsmlnger,  deceased." 

The  real  estate  of  John  Entsmlnger  hav- 
ing been  reduced  to  cash,  the  question  here 
presented  Is  what  Interest,  If  any,  has  Simon 

B.  Kennedy  In  the  proceeds  arising  from 
tbe  sale  of  the  same?  The  weight  of  au- 
thority, as  established  by  the  decisions  of 
tbe  appellate  tribunals  of  tbls  state,  fix  the 
Interest  of  tbe  widow  of  John  Entsmlnger 
In  Ills  lands  as  a  life  estate,  except  that 
portion  of  tbe  50-acre  tract  authorized  to 
be  sold,  if  necessary,  to  pay  his  debts.  Pate 
V.  Busbong,  161  Ind.  533,  69  N.  B.  291,  63 
L.  R.  A.  598,  100  Am.  St  Rep.  28T;  Pen- 
Btermaker  v.  Holman,  158  Ind.  71,  62  N.  B. 
699 ;  Mulvane  t.  Rude,  Bx'r,  146  Ind.-  476, 
45  N.  E.  659;  Fuchsbuber  t.  Erewson,  33 
Ind.  App.  257,  71  N.  E.  187;  Crew  v.  Dixon, 
129  Ind.  85,  27  N.  B.  728;  Rumsey  v.  Dur- 
ham, 5  Ind.  71. 

The  principal  contention  between  the  par- 
ties to  tbls  appeal  calls  for  a  construction 
of  item  3  of  tbe  Entsmlnger  will.  By  tbls 
Item,  In  onr  opinion,  testator  made  It  ob- 
ligatory on  bis  executor,  at  tbe  death  of 
the  life  tenant,  to  convert  all  of  bis  estate 
then  remaining  Into  money;  and,  tbls  being 
tme,  tbe  weight  of  authority  seems  to  be 
Uiat  an  equitable  conversion  of  testator's 
real  estate  took  place  at  the  time  of  his 
death,  and  such  conversion  will  not  be  post- 
poned by  the  fact  that  tbe  land  Is  not  to 
be  sold  nntll  after  tbe  death  of  the  life 
tenant  Rumsey  v.  Durham,  supra;  Allen 
V.  Watts'  Ex'r,  98  Ala.  384,  11  South.  646; 
Cook's  Ex'r  v.  Cook's  Adm'r,  20  N.  J.  Bq. 
875;    Handley  v.   Palmer,  103  Fed.   39,  43 

C.  O.  A.  100;  Thomman's  Estate,  161  Pa. 
444,  29  Atl.  84;  Jones  v.  Caldwell,  97  Pa. 
42 ;  Lent  v.  Howard,  89  N.  Y.  169 ;  Fisher's 
Adm'x  V.  Banta,  66  N.  Y.  468,  477;  Dodge 
V.  Williams,  46  Wis.  70,  97,  1  N.  W.  92,  50 
K.  W.  1103 ;  Hammond  v.  Pntman,  110  Mass. 
232 ;  Dodge  v.  Pond,  28  N.  Y.  69 ;  McGowan 
▼.  Tlfft  (Sup.)  72  N.  T.  Supp.  132;  Chick 
V.  Ives  (Neb.)  90  N.  W.  751;  Greenwood  v. 
Greenwood,  178  111.  387,  53  N.  B.  101 ;  Shaw 
V.  Chambers,  48  Mich.  355,  12  N.  B.  486; 
Collier  V.  CJolller,  3  Ohio  St  369 ;  McCormlds 
V.  Cantrell,  7  Yerg.  615;  CIralg  v.  Leslie,  3 
"Wbeat  663,  4  L.  Ed.  460;  Loftis  v.  Glass, 
15  Ark.  680. 

It  Is  the  direction  of  the  testator  that 
tbe  conversion  shall  be  made  which  sup- 
ports the  fiction,  and  not  the  actual  change 
of  tbe  property  into  money,  and  rests  upon 
tbe  maxim  "that  equity  considers  that  as 
done  which  is  required  to  be  done."  There- 
fore, in  tbe  consideration  of  this  cause, 
tbe  land  must  be  considered  as  money,  be- 
cause there  la  nothing  in  tbe  will  Indicating 
tbe  intention  of  the  testator  to  give  to  bis 
cbildren  anything  but  money. 

"Opon  the  theory  of  a  conversion  of  tes- 
tator's land  into  money  at  tbe  time  of  Ms 
death,  our  next  inquiry,  and  the  one  most 
c-ital  In  tbe  decision  of  this  cause,  is,  when 


did  the  property  vest  In  tbe  chlldroi,  or 
what  title  did  they  have  at  the  death  of 
the  testator?  The  courts  of  last  resort  In 
the  various  states  are  not  In  full  acciord 
as  to  their  answers  to  this  question.  In 
tbls  state  our  Supreme  C!ourt  has  adopted 
the  rule  that  although  the  land  shall  be 
considered  as  having  been  converted  into 
personalty  from  the  date  of  the  testator's 
death,  yet,  during  the  interim  between  the 
death  of  the  testator  and  the  time  fixed  for 
tbe  actual  appropriation  and  reduction  of 
tbe  land  to  money,  residuary  beneficiaries 
have  a  vested  Interest  which  Is  subject  to 
disposition  by  them.  Rumsey  r.  Durham, 
supra;  Doe  v.  Lanlus,  3  Ind.  441,  56  Am. 
Dec.  618;  Brumfleld  v,  Drook,  101  Ind.  190; 
Ballenger  v.  Drook,  101  Ind.  172;  Simonds 
V.  Harris,  Adm'r,  02  Ind.  505 ;  Wilson's  Ex'r 
V.  Rudd,  19  Ind.  101;  Indiana  Ry.  Co.  v. 
Morgan,  162  Ind.  331,  70  N.  B.-368.  Other 
courts  sustain  the  doctrine  of  a  vested  In- 
terest Allen  v.  Watts'  Bx'r,  supra;  Loftis 
V.  Glass,  supra;  Thomman's  Estate,  supra. 
(>)imsel  for  appellant  ably  and  adroitly 
contends  that.  If  the  bequest  to  tbe  cbildren 
was  money  or  personalty,  It  was  a  gift  to 
them  as  a  class,  and  their  rights  become 
vested  at  the  time  of  distribution,  upon  the 
theory  that  the  will  In  this  case  simply 
gives  a  direction  to  divide  tbe  property  at 
a  specified  time,  and  not  until  that  time 
does  the  property  vest  It  Is  true  there 
are  cases  supporting  appellant's  theory,  but 
in  the  light  of  the  authorities  we  have  dted, 
we  cannot  affirm  appellant's  contention.  Tbe 
rule  in  tbls  state  seems  to  be  "that  the 
right  and  capacity  of  the  remainderman 
to  take  possession  of  the  estate  If  tbe  pos- 
session were  to  become  vacant,  and  tbe 
certainty  that  the  event  upon  which  the 
vacancy  depends  must  happen  some  time, 
and  not  the  certainty  that  it  will  happen 
in  the  lifetime  of  tbe  remainderman,  de- 
termine whether  or  not  the  estate  Is  vested 
or  contingent"  Hoover  v.  Hoover,  116  Ind. 
498,  19  N.  E.  468 ;  Bruce  v.  Bissell,  119  Ind. 
525,  22  N.  E.  4, 12  Am.  St  Rep.  436 ;  Heilman 
V.  Heilman,  129  Ind.  69,  28  N.  E.  310;  Corey 
V.  Springer,  138  Ind.  506,  37  N.  E.  332.  In 
Thomman's  Estate,  supra,  the  court  announc- 
ed a  rule  in  our  opinion  applicable  to  the  case 
at  bar.  In  that  case  the  will  provided  that 
the  farm  should  not  be  sold  during  the  life 
of  the  widow,  "but  after  her  death  It  shall 
be  sold  at  public  sale,  and  the  proceeds 
thereof  shall  be  equally  divided  between  my 
children,  share  and  share  alike."  The  court 
In  construing  this  will,  said:  "That  It  is 
clear  the  only  purpose  of  postponing  the 
sale  and  distribution  was  for  the  benefit 
of  his  wife,  and  not  on  account  of  anything 
that  affects  the  children,  so  as  to  cause  him 
to  attach  any  condition  to  tbe  legacies.  If 
bis  wife  bad  not  been  living,  there  doubtless 
would  have  been  an  immediate  distribution 
to  his  children,  but  the  testator  Intended 
a  postponement  of  tbe  legacies,  as  stated. 
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'If  she  sarvlye  me,'  and  this  postponement 
was  only  on  account  of,  and  for  the  benefit 
of,. the  widow.  The  distribution  after  death 
of  his  wife  was  not  directed  on  account  of 
the  age  or  character  of  the  legatees,  but 
for  the  advantage  and  benefit  of  his  widow" 
— and  held  that  there  was  not  only  a  con* 
version  of  the  land  at  testator's  death,  but 
that  the  children  took  a  vested  interest  at 
his  death.  To  the  same  efTect  is  the  holding 
of  the  court  In  the  cases  of  Brumfleld  v. 
Drook,  supra;  Ballenger  v.  Drook,  supra; 
and  Knight  v.  Pottgleser,  176  111.  868,  52 
N.  B.  934.  In  Hammond  v.  Putnam,  supra, 
in  construing  a  will  very  similar  to  the  one 
now  under  consideration,  and  where  all  the 
residuary  legatees  were  living  at  the  time 
of  testator's  death,  as  in  this  case,  and  where 
one  of  such  legatees  died  soon  after  the 
testator,  but  before  distribution,  the  court 
held  that  the  Interest  of  the  deceased  lega- 
tee was  a  bequest  of  personal  property,  and 
"had  all  the  incidents  of  property  of  that 
character,  and  upon  her  death  is  to  be  dis- 
tributed as  her  personal  estate,"  and  went 
to  her  husband  as  administrator. 

In  the  case  at  bar,  had  the  lands  been  de- 
vised to  the  executor  named,  with  a  direction 
to  sell  the  same  and  divide  the  proceeds,  then 
we  would  hare  a  different  proposition;  but, 
as  the  direction  to  the  executor  is  to  convert 
the  real  estate  into  money,  and  after  the 
payment  of  certain  sums  to  distribute  the 
balance  among  all  of  his  "children,  share 
and  share  alike,"  we  must  conclude,  under 
our  decisions,  that  the  executor  did  not  take 
the  title  to  the  lands,  but  bis  interest  was 
limited  to  a  naked  power  to  sell  the  property, 
and  distribute  the  proceeds  as  the  will 
directs.  Brumfleld  v.  Dreok,  supra.  In  the 
one  case  it  is  held  that  the  executor  Is  the 
custodian  of  the  title  until  divested  by  the 
sale,  while  In  the  other  the  title  is  held  to 
be  in  the  beneficiary  or  the  heir  until  the 
sale  is  made."  Bowen  v.  Swander,  121  Ind. 
164,  170,  22  N.  E.  725. 

There  is  also  another  settled  principle  of 
law  in  this  state  that  if  there  be  a  doubt 
from  the  language  of  the  will  as  to  when  the ' 
testator  Intended  the  property  to  vest  In  his 
residuary  legatees  (and  there  seems  to  be 
such  doubt  in  this  case),  or,  in  the  absence 
of  a  manifest  Intention  to  the  contrary,  the 
property  will  be  held  to  vest  at  testator's 
death.  Moores  v.  Hare,  144  Ind.  676.  43 
N.  E.  870;  Aspy  v.  Lewis,  152  Ind.  493,  62 
N.  B.  756;  Burke  v.  Barrett,  31  Ind.  App. 
635,  67  N.  E.  652;  Kllgore  T.  Kllgore,  127 
Ind.  276,  26  N.  E.  66. 

In  our  opinion,  the  time  when  the  estate 
vested  in  the  children  Is  the  controlling  ques- 
tion in  the  case  at  bar,  and,  as  we  have  con- 
cluded that  time  to  be  at  the  death  of  tes- 
tator, and  Rose  M.  Kennedy  being  at  that 
time  alive  and  of  the  class  entitled  to  take 
under  the  will,  our  conclusion  must  be  that 
she  took  a  vested  Interest  at  her  father's 
death,  "subject  to  the  widow's  life  estate 


and  the  executor's  power  of  sale  under  the 
will,"  and  that  her  husband,  Simon  B.  Koi- 
nedy,  under  the  facts  stated,  is  entitled  to 
share  in  the  distribution  of  the  proceeds 
arising  from  the  sale  of  the  real  estate^  as 
decreed  by  the  trial  court 
Judgment  a£Brmed. 


(a?  111.  610) 
MANSFIELD  et  aL  r.  WALLACE  et  al. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Pabtitioh— SiOLE— Attobnit   and   CUKin 
— PuBOHASE  or  Client's  Pbopkrtt. 

An  attorney  mast  affirmatively  show  that 
a  purchase  of  his  client's  property,  made  by  him 
at  a  partition  sale  conducted  by  him,  was 
made  with  the  utmost  good  faith. 

[Ed.  Note. — For  cases  in  point,  see  voL  6^ 
Cent  Dig.  Attorney  and  Client,  {!  250,  262.] 

2.  SaMK— IlCPBOPKB  (30HDUCT  OF  ATTOBNIT. 

A  partition  sals  to  the  attorney  who  con- 
ducted the  suit  would  not  be  sustained,  where 
he  failed  to  make  lienholders  parties  to  the 
proceeding,  so  that  the  real  condition  of  the 
title  was  concealed  and  others  were  nnable  to 
bid  intelligently. 

[Ed.  Note. — For  cases  in  point,  see  toI.  5, 
Cent.  Dig.  Attorney  and  aient,  {  260;  voL  88* 
Cent  Dig.  Partition,  {{  336-339.] 

8.  Judicial  Sales  —  Vacation— Misoonduci 
OF  Masteb. 
Where  a  master  In  chancery  accepted 
notes  and  mortgages  held  by  purchaaen  as  cash 
and  so  reported  it  and  soon  afterwards  a  por- 
tion of  the  land  was  conveyed  by  the  purchaser 
to  the  master's  Wife,  the  sale  would  not  be  sat- 
tatned. 

4.  PABtrinoN— Saub— Pbioi!— Dtttt  to  Bkal- 
IZB  Maxiitdic. 

A  partition  decree  providing  that  the  prop- 
erty shall  not  be  sold  tor  less  than  two-thirds 
of  Its  appraised  value  does  not  excuse  the  officer 
making  the  sale  from  realizing  as  much  as 
possible  above  the  minimum  two-thirds  of  the 
appraised  value. 

5.  Saub— Misconduct  of  Attobnet. 

Where  an  attorney  who  conducted  parti- 
tion proceedings  successfully  deterred  other  per- 
sons from  bidding  at  the  sale  and  bought  the 
property  for  himself  for  an  inadequate  oon* 
sideration,  the  sale  would  be  set  aside. 

[Ed.  Note. — For  cases  in  point  see  voL  38^ 
Cent  Dig.  Partition,  H  365-368.] 

6.  Pabtition  —  8AI.B  —  DETBBiaRATion    or 

LiSHS. 

A  master  In  chancerr  may  not  fix  Uena 
after  a  partition  sale,  in  the  absence  of  a  find- 
ing by  the  court  in  regard  thereto. 

7.  Same— Bad  Faith— Relevant  Facts. 

On  the  Issue  of  whether  the  action  of  mas- 
ter and  the  attorney  who  conducted  partition 
proceedings  was  such  as  to  overthrow  a  sale 
to  the  attorney,  the  fact  that  notices  of  sale 
required  by  the  decree  to  be  posted  were  not 
posted  may  be  considered. 

8.  Same— Pubohasb  bt  Aitokrkt  or  Gukht's 
Pbopertt. 

One  who  knowingly  joins  with  an  attorney 
in  purchasing  proper^  at  a  partition  sale  con- 
ducted by  the  attorney  must  affirmatively  show 
that  the  transaction  was  fair  and  Just 

9.  Judicial  Sales  —  Relief  fbox  Fbadd  — 
Laches — Discoveb?  of  Fbaud. 

One  seeking  to  set  aside  a  judicial  sale 
on  the  ground  of  fraud  is  not  chargeable  with 
laches  until  he  has  acquired  knowledge  of  the 
facts,  or  of  circumstances  sufficient  to  charge 
Um  with  such  knowled^  ^ly  V^jQOQ  IC 


lU.) 


MANSFIELD  t.  WALLACK 


683 


10.  Attobnet  akd  OuBHT— Right  to  Fees— 

Misconduct. 
Au  attorney  In  partition  proceedings,  who 
purposely  omits  lienholders  from  tlie  bill,  is  not 
entitled  to  attorney's  fees. 

[Ed.  Note. — For  cases  in  point,  see  vol.  6, 
Cent  Dig.  Attorney  and  Client,  {  299.] 

Error  to  Circuit  Court,  Shelby  County; 
Truman  E.  Ames,  Judge. 

Bill  in  chancery  by  Aaron  B.  Mansfield 
and  others  against  William  O.  Wallace  and 
others.  There  was  a  decree  dismissing 
the  bill,  and  complainants  bring  error. 
Reversed. 

This  is  a  bill  in  chancery,  filed  on  October 
10,  1903,  by  the  plaintiffs  in  error,  Aaron  B. 
Mansfield,   Freeman   Mansfield,   David   Nan- 
ney,    Frank   M.   Shannon,   Minnie  E.  Dnsh, 
Wilmay  Torrence,  Iva  Brewer,  Zlmroad  M. 
Elder,  Sarah  McMlIlen,  George  E.  Shannon, 
Rachel  Clark,  Emaline  Warren,  William  W. 
Mansfield,  Bertha  McGowan,  Fenton  Mans- 
field,  Delia    Curlln,    Sarah  Riggs,    Inez  B. 
Shannon,  A.  Grover  Shannon,  Alen  Presseler, 
Matty  Wilcox,  and  Sallle  Popple  (the  last 
three  of    whom  were    the  heirs  of    Emily 
Presseler  one  of  the  defendants  to  the  origi- 
nal bill,  who  has  since  died),  against  the  de- 
fendants in  error,  William  O.  Wallace,  John 
A.     Tackett,    Jacob     Mansfield,     John    W. 
Tantis,    W.     E    Walker,     Douglas    Fralley, 
George   A.   A.    Dleckraann,    Martha   Gubser, 
Ross  R.  Mattis,  and  William  R.  Listen.    The 
bill  was  subsequently  amended  in  various 
particnlars,  and  by  making  Jacob  Mansfield 
a  party  complainant.  Instead  of  a  party  de- 
fendant   The  object  of  the  bill  is  to  set  aside 
a  sale  made  under    a  decree   In  a  partition 
proceeding  theretofore  had   and  prosecuted 
to  decree  and  sale.    The  charge  in  the  bill 
is  that  the  defendant  in  error  William  O. 
Wallace  was  the  solicitor  for  the  complain- 
ants in  the  original  partition  proceeding,  and 
also  undertook  to  act  for  and  represent  the 
Interests  of  all  the  other  owners  of  undivided 
interests  In  the  property  besides  the  complain- 
ants, and  that  at  the  original  partition  sale 
he  purchased  the  property  for  himself  and 
for  one  John  A.  Tackett,  who  was  associated 
with  him,  and  that  he  violated  his  duty  as 
attorney  and  obtained  the  property  for  him- 
self, and  in  doing  so  was  guilty  of  various 
acts  of  actual  and  constructive  fraud  such  as 
would  Justify  a  court  of   equity  in    setting 
aside  the  sale  and  the  deed  or  deeds  executed 
In  pursuance  thereof  and  all  the  other  pro- 
ceedings had  thereunder.    The  prayer  of  the 
bill  is  that,  upon  a  bearing,  the  report  of  the 
commissioners  In  the  original  partition  pro- 
ceeding be  set  aside  and  held  for  naught, 
and  that  new  commissioners  be  appointed  to 
partition   the    premises   and    appraise  the 
same,  in  case    they  cannot  be    partitioned 
and  divided  without  manifest  injury  to  the 
parties  Interested  in  the  same ;  that  the  said 
pretended  sale,  made  by  the  master  in  the 
orl^nal  partition  proceeding,  be  decreed  to 
be  void  and  of  no  eCTect,  and  that  the  prem- 


ises be  sold  under  the  direction  of  the  court ; 
that  by  reason  of  the  betrayal  of  the  trust  of 
the  said  Wallace  a  fee  of  $1,200  allowed  to  him 
be  ordered  to  be  refunded,  and  that  an  ac- 
counting be  had  of  the  rents.  Issues,  and 
profits  of  the  premises,  so  held  since  the 
pretended  sale  to  Wallace  and  Tackett  and 
Yantis,  for  the  use  and  benefit  of  the  parties 
interested  in  the  premises ;  and  that  the  deed 
from  the  master  to  Wallace  and  Tackett,  and 
the  deed  to  Yantts,  be  canceled.  The  bill, 
as  finally  amended,  charges  that  the  execu- 
tion and  delivery  of  the  deed  by  the  master 
to  Wallace  and  Tackett  constitute  In  equity 
a  mortgage  in  favor  of  Wallace  and  Tackett 
and  against  the  owners  of  the  premises, 
and  as  such  secure  to  Wallace  and  Tackett 
the  amount  of  money  actually  paid  by  them 
to  the  master,  with  5  per  cent  interest ;  that 
upon  said  mortgage  the  owners  of  the 
premises  are  entitled  as  credits  to  the  pro- 
ceeds derived  from  the  sale  of  any  part  of  the 
premises  conveyed  by  Wallace  and  Tackett 
to  Innocent  purchasers  without  notice,  as 
well  as  the  rents.  Issues,  and  profits  received 
by  Wallace  and  Tackett,  less  the  taxes  paid 
and  improvements  made.  If  any,  by  them, 
which  amount,  less  said  credits  upon  said 
accounting,  the  complainants  offer  to  pay  to 
Wallace  and  Tackett;  that  the  premises  are 
now  held  by  Wallace  and  Tackett  as  trus- 
tees; that  the  defendants  have  no  Interest 
therein  save  as  equitable  mortgagees,  and 
that  an  acconnt  be  taken,  and  that  Wallace 
and  Tackett  be  charged  with  the  rents. 
Issues,  and  profits,  and  the  reasonable  value 
of  any  parcel  of  the  premises  sold  by  them ; 
that  upon  the  stating  of  said  account  the 
amount,  if  any,  which  may  be  found  to  be 
due  to  Wallace  and  Tackett,  be  decreed  by 
this  court  to  be  secured  by  such  equitable 
mortgage,  and  If  they  have  from  the  rents, 
etc.,  received  an  amount  sufficient  to  pay 
such  amount  as  may  be  found  due  them,  then 
said  mortgage  may  be  canceled,  and  if  the 
amount  so  received  by  them  be  In  excess  of 
the  amount  so  found  to  be  due  to  them  then 
that  they  be  decreed  to  pay  over  such  excess 
to  the  master,  and  that  the  proceeds  thereof 
be  brought  Into  court  to  be  distributed  under 
the  direction  of  this  court  AU  the  pro- 
ceedings In  the  original  partition  suit  and 
the  records  and  papers  In  said  suit,  as  well 
as  other  documentary  evidence  and  oral  tes-  . 
timony,  were  produced  l)efore  the  court  upon 
the  hearing  of  the  cause.  The  circuit  court 
entered  a  decree  dismissing  the  bill  for  want 
of  equity,  to  which  the  complainants  below, 
the  present  plaintiffs  in  error,  excepted,  and 
have  prosecuted  this  writ  of  error  for  the 
purpose  of  reviewing  such  decree  of  dis- 
missal. 

The  material  facts  are  as  follows:  One 
John  B.  Mansfield,  of  Shelby  connty.  III., 
died  Intestate  on  February  5,  1901,  leaving 
no  widow  or  child  or  children,  or  descendants 
of  such,  and  leaving,  him  surviving,  as  his 
only  heirs  at  law,  11  brothers  and  sisters 
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and  10  nephews  and  nieces,  all  of  whom,  with 
the  exception  of  Emily  Presseler,  who  has 
since  died,  are  plaintiffs  in  error  herein.  At 
the  time  of  his  death  John  B.  Mansfield 
owned  724  acres  of  land  in  Fayette  county, 
60  acres  in  Shelby  county,  and  120  acres  in 
Jackson  county,  besides  some  town  lots  and 
blocks  In  the  city  of  C!owden,  in  Shelby  coun- 
ty. The  original  bill  for  partition  was  filed 
on  April  17,  1901,  a  little  more  than  two 
months  after  the  death  of  John  B.  Mansfield, 
by  Jacob  Mansfield  and  Freeman  Mansfield, 
two  brothers  of  the  deceased,  as  complain- 
ants, through  William  O.  Wallace,  as  their 
solicitor,  and  the  other  heirs  were  made  de- 
fendants to  the  bill,  and  the  bill  set  forth  the 
Interests  of  the  parties  In  the  premises,  and 
alleged  that  Sarah  Shellenberger,  Ross  R. 
Mattls,  William  H.  Craig,  George  A  A.  Dleck- 
mann,  Douglas  F.  Fralley,  Martha  Gubser, 
Louis  L.  Lehman,  and  the  ^tna  Life  In- 
surance Company  claim  some  Interests  In 
said  premises.  The  bill  also  alleged  that 
the  defendants  A.  Orover  Shannon  and  Inez 
E.  Shannon  were  minors  under  age.  The 
bill  prayed  for  the  appointment  of  a  guardian 
ad  litem  for  the  minors,  for  partition  and 
dlTision  of  the  property,  or,  in  case  the  same 
could  not  be  divided,  for  a  sale  of  the  same. 
The  guardian  ad  litem  filed  answers  for  the 
minors  on  June  4, 1001.  George  A.  A.  Dieck- 
mann  filed  an  answer  to  the  bill  for  partition, 
alleging  that  he  held  a  mortgage  upon  a  part 
of  the  premises  to  secure  $1,500,  and  filed  a 
cross-bill  on  June  3,  1901,  for  the  foreclosure 
ot  his  mortgage,  to  which  cross-bill  an  answer 
was  filed  for  the  minors  by  their  guardian 
ad  litem  on  June  4, 1901.  Mattls  also  filed  an 
answer  to  the  bill  for  partition,  alleging  that 
he  held  a  mortgage  on  the  premises  to  secure 
a  note  for  $1,800  and  Interest  and  attorney's 
fees.  None  of  the  defendants  who  were  heirs 
of  the  deceased,  John  B.  Mansfield,  except 
the  two  minor  defendants,  answered  the  bill 
for  partition,  and  defaults  were  taken  against 
all  the  adult  heirs,  who  were  defendants  to 
the  original  bill.  The  cause  was  referred  to 
a  master  in  chancery,  who  found  the  facts 
in  regard  to  the  death  of  John  B.  Mansfield 
and  the  heirship  of  the  parties  named;  that 
the  said  John  B.  Mansfield  had  executed  a 
bond  for  a  deed  to  Douglas  F.  Fralley  in  his 
lifetime  for  120  acres  of  land  situated  in  Fay- 
ette county ;  that  certain  premises  in  Fayette 
county  had  been  sold  by  one  Hunold  to  Sarah 
Shellenberger,  and  subselquently  conveyed  to 
John  B.  Mansfield.  A  decree  for  partition 
and  appointment  of  commissioners  was  enter- 
ed on  June  4,  1901,  which  finds  that  John  B. 
Mansfield  executed  the  bond  for  a  deed  to 
Douglas  F.  Fralley,  and  that  the  Mtnti  Life 
Insurance  Company  held  a  mortgage  upon 
the  property  sold  to  Shellenberger,  whose  in- 
terest in  the  same  had  been  forfeited;  that 
on  May  15, 1890,  the  deceased  executed  a  note 
and  mortgage  to  Dieckmann,  upon  which 
there  was  then  due  |1,657.33  and  costs  and 
$100  solicitor's  fees;  that  on  April  1,  1898, 


he  executed  a  mortgage  or  trust  deed  to 
Mattls  to  secure  $1,300;  that  on  June  25, 
1900,  the  deceased  and  Fralley  executed  two 
notes  to  Martha  Gubser  for  $3.50  each,  and 
to  secure  the  same  mortgaged  the  premises 
included  In  the  bond  for  a  deed  executed 
by  the  deceased  to  Fralley;  that  Martha 
Gubser  owns  said  notes,  upon  which  there  is 
now  due  $700  and  Interest  from  June  ^, 
1900;  that  the  rights  of  Fralley  under  said 
bond  have  been  forfeited,  and  that  the  same 
should  be  canceled  as  a  cloud  upon  the  title. 
The  decree  of  partition  found  that  the  inter- 
ests of  Fralley  and  Shellenberger  had  been 
forfeited,  and  that  Mattls  and  Dieckmann 
and  Gubser  held  mortgages  upon  portions  of 
the  property,  specifically  describing  the  same, 
and  that  each  of  11  brothers  and  sisters  of 
the  deceased,  John  B.  Mansfield,  was  entitled 
to  one-twelfth  of  the  premises  in  question  in 
fee  simple,  and  that  certain  nephews  and 
nieces  were  entitled  to  the  other  one-twelfth 
thereof. 

The  commissioners  reported  that  the  prem- 
ises were  not  susceptible  of  division,  and  ap- 
praised the  total  value  of  the  same  at  $19,- 
020,  valuing  the  property  tn  Shelby  connty. 
including  the  lots  and  blocks,  at  $1,850,  that 
in  Fayette  county  at  $16,330,  and  that  in 
Jadcson  county  at  $840,  including  the'  120 
acres  in  Fayette  county  sold  by  the  deceased 
to  Fralley,  which  was  appraised  at  $2,600. 
The  report  of  the  commissioners  was  filed  on 
Jime  10,  1901,  and  on  June  11,  1901,  a  decree 
of  sale  was  entered,  which  directed:  That 
all  the  premises  In  the  three  counties  named 
"be  sold  at  public  auction  at  the  south  door  of 
the  courthouse  in  the  city  of  Shelbyvllle,  in 
the  county  of  Shelby  and  state  of  Illinois,  to 
the  highest  and  best  bidder,  free  and  clear 
of  all  mortgage  liens  of  every  nature  and 
kind,  ail  of  said  mortgages,  liens,  and  indebt- 
edness to  be  paid  out  of  the  purchase  price 
or  assumed  by  the  purchaser,  and,  when  such 
mortgage  Indebtedness  Is  assumed  by  the 
purchaser,  such  amonnt  as  is  assumed  shall 
be  considered  as  so  much  paid  on  the  pur- 
chase price,  and  the  bids  on  each  piece  or 
parcel  shall  [be]  equal  to  at  least  two-thirds 
of  the  valuation  put  upon  the  same,  as  shown 
by  the  reports  of  the  several  sets  of  commis- 
sioners heretofore  appointed  by  the  court  to 
make  partition  thereof;  such  valuation  hav- 
ing been  made  as  though  no  mortgage  in- 
debtedness existed,  unless  the  other  pieces 
will  at  the  same  time  sell  for  enongh  to  make 
the  total  amount  of  the  sale  equal  to  two- 
thirds  the  total  amount  of  the  valuation  of  all 
the  premises  to  be  sold,  which  said  sale  shall 
be  made  on  the  following  terms,  namely: 
One-half  in  cash  on  the  day  of  sale,  the  other 
one-half  In  one  year  from  the  date  of  sale, 
the  deferred  payment  to  be  secured  by  per- 
sonal security  and  mortgage  on  the  premises 
sold,  and  the  said  deferred  payment  to  draw 
interest  at  the  rate  of  5  per  cent  per  annum 
until  paid.  That  the  said  mtist&e  in  clvjQcery 
of  this  court,  John  W.  Xantls,  be  and  is  here- 
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by  directed  to  taiake  said  sale  and  to  carry 
Into  effect  tbls  decree.  That  the  said  master 
will  first  give  public  notice  of  such  sale  and 
the  time  and  place  thereof  by  publication  in 
the  Shelby  County  Leader,  a  weekly  news- 
paper published  In  .the  said  county,  for  at 
least  four  successive  weeks  prior  to  said  sale, 
and  by  posting  written  or  printed  notices 
tbenot  In  at  least  five  of  the  most  public 
places  In  each  [of]  the  said  county  of  Jack- 
son, the  county  of  Fayette,  and  the  county  of 
Shelby,  where  said  premises  are  situated; 
and,  upon  the  confirmation  of  the  report  of 
the  said  master,  be  shall  execute  and  deliver 
to  the  purchaser  or  pivchasers  of  the 
premises  so  sold  a  iwoper  deed  or  deeds  of 
conveyance  thereof.  The  said  master  will 
bring  the  money  realized  from  such  sale  Into 
court  to  be  distributed  to  the  parties  entitled 
thereto  under  the  direction  of  the  court,  and 
o\A  of  the  money  realised  from  said  sale  the 
said  master  will  pay  all  the  costs  of  this 
proceeding."  The  decree  found  that  "W.  O. 
Wallace  is  entitled  to  a  solicitor's  fee  herein 
of  $1,200.00." 

The  master  published  a  notice  of  sale  to 
the  following  effect:  "Public  notice  is  here- 
by given  that.  In  pursuance  of  a  decretal  order 
entered  in  the  above-entitled  cause  In  said 
court  on  the  11th  day  of  June,  A.  D.  1901, 
I,  John  W.  Tantls,  master  In  chancery  of 
said  court,  on  the  19th  day  of  June,  A.  D. 
1901,  at  ten  o'dodc  in  the  forenoon  of  said 
day,  have  sold  [will  sell]  at  public  auction 
at  the  south  door  of  the  courthouse  In  said 
dty  of  Shelbyvllle  and  county  of  Shelby  and 
state  of  Illinois  the  following  described  real 
estate,"  describing  the  several  pieces  of  prop- 
erty in  the  three  counties,  and  giving  the  ap- 
praised valuations  thereof,  The  notice  then 
states  the  terms  of  sale  as  follows:  "The 
pTir«*haser  to  pay  one-half  of  the  purchase 
money  down  on  the  day  of  the  sale,  and  the 
balance  In  one  year,  with  Interest  at  the  rate 
of  5  per  cent  per  annum,  secured  with  per- 
sonal secxirity  and  a  mortgage  on  the  prem- 
ises BO  sold.  No  bid  will  be -received  un- 
less It  Is  equal  to  two-thirds  of  the  appraised 
value  as  above  set  forth." 

On  June  20,  1901,  one  William  R.  Liston 
filed  a  petition,  setting  up  that  he  was  the 
owner  of  the  premises  above  described  as 
having  been  sold  by  Hunold  to  Sbellenberger, 
and  asking  that  the  ownership  of  the  same 
be  vested  In  him.  On  June  21,  1901,  the 
court  entered  an  order  that  there  be  no  sale 
of  said  last-named  premises  until  the  rights 
of  said  Liston  should  be  beard  and  determin- 
ed. On  July  27,  1901,  the  master  filed  his 
report  of  sale,  tn  which  he  states  as  follows : 
"The  undersigned  master  in  chancery  of  said 
conrt  •  •  •  respectfully  reports  that  at 
tbe  request  of  the  complainant  I  proceeded  to 
advertise  the  lands  and  premises  described  In 
said  decree,  as  therein  directed,  by  causing  a 
notice  containing  the  time,  terms  and  place 
of  sale,  and  a  particular  description  of  the 
premises  to  be  sold  to  be  Inserted  for  four 


successive  weeks  previous  to  the  day  of  sale 
In  the  Shelby  CJounty  Lead«:,  a  newspaper 
published  weekly  In  the  city  of  Shelbyvllle, 
In  said  Shelby  county,  a  copy  of  which  notice, 
with  the  certificate  of  publication  thereof,  Is 
hereto  attached,  and  also  by  causing  similar 
notices  to  be  posted  In  five  of  the  most  public 
places  In  said  county  for  the  same  length  of 
time,  and  on  Friday,  tbe  19th  day  of  July,  A. 
D.  1901,  at  ten  o'clock  a.  m.,  at  tbe  south  door 
of  the  courthouse  In  Shelbyvllle,  In  said 
Shelby  county,  I  offered  tbe  said  premises 
for  sale  at  public  vendue  to  the  highest  bid- 
der on  the  terms  prescribed  by  said  decree, 
and  the  same  were  struck  off  and  sold  as 
follows:  [Here  follows  a  description  ot  all 
the  property.  Including  the  904  acres  In  the 
three  counties,  and  the  lots  and  blocks.]" 
And  the  report  of  sale  then  proceeds  as  fol- 
lows: "The  same  was  sold  to  W.  O.  Wal- 
lace and  Jobn  A.  Tackett,  th^  being  the 
highest  bidders;  the  total  amount  of  said 
sale  being  tiie  sum  of  $11,.')20.00,  and  being 
more  than  two-thirds  of  the  appraised  value 
of  said  premises;  the  said  purchasers  hav- 
ing paid  me  the  one-half  of  said  bids  In  cash, 
and  executed  notes  and  mortgages  for  the 
deferred  payments,  according  to  the  terms 
and  conditions  of  said  decree,  and  said  cash 
payineut  amounting  in  all  to  the  sum  of 
$5,760.00.  Out  of  said  cash  payments  I  have 
paid  the  costs  and  charges  of  said  suit  and 
sale,  being  the  sum  of  $1,979.48,  Including 
attorney's  fees  allowed  by  the  court,  and 
bring  Into  court  for  distribution  under  order 
of  the  court  the  sum  of  $3,780.62."  On  No- 
vember 25,  1901,  Wallace  and  Tackett  filed 
an  Intervening  petition,  stating  that  since 
said  sale  they  had  discovered  that  tbe  Labor- 
ers' Loan  Association  of  Shelbyvllle  was  the 
owner  of  certain  lots  In  Cowden  In  Shelby 
county,  which  had  been  sold  by  the  associa- 
tion to  other  parties,  that  petitioners  had 
paid  for  the  same  $483.97,  and  praying  that 
they  be  allowed  a  credit  to  that  amount, 
$216.98  on  their  note  for  the  deferred  pay- 
ment, and  $216.98  on  their  cash  payment ;  In 
other  words,  praying  for  a  rebate  on  their 
bid  of  $433.97.  An  Intervening  petition  was 
also  filed  by  Walker,  the  administrator,  al- 
leging the  resignation  of  Graham,  the  former 
administrator,  stating  that  certain  claims 
had  been  allowed  in  the  probate  court,  and 
asking  that  the  master  be  required  to  pay 
over  to  the  administrator  the  proceeds  of 
the  sale,  if  any  should  be  left  after  paying 
off  the  mortgages,  to  apply  on  the  claims  pro- 
bated against  the  estate. 

On  November  25,  1901,  the  court  rendered 
a  decree  confirming  the  sale  of  the  master, 
reciting  "that  the  said  master,  John  W.  Tan- 
tls,  has  in  every  respect  proceeded  In  due 
form  of  law  and  In  accordance  with  the  terms 
of  said  decree,  and  that  said  sale  was  fair- 
ly made,  and  •  •  •  that  the  proceeding, 
sale,  and  report  of  said  master,  John  W. 
Yantls,  be,  and  the  same  are  hereby,  approved 
and  confirmed ;  and  It  Ig  further  ^^rj^gj^. 
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the  said  master  ♦  •  •  execute  and  deliver 
to  the  Bald  John  A.  TaCkett  and  William  O. 
Wallace,  the  purchasers  at  said  sale,  proper 
conveyances  of  the  premises  so  sold,"  etc 
The  decree  allowed  to  the  purchasers  the 
credit  theretofore  prayed  for  of  $433.97.  A 
decree  was  also  entered  granting  the  prayer 
of  the  Intervening  petition  of  Liston. 

Braz  D.  Tull,  Robert  M.  Peadro,  and 
George  B.  Rhoads,  for  plaintiffs  In  error. 
W.  G.  Kelley,  Richardson  &  Whltaker,  and 
William  H.  Ragan,  for  defendants  in  error. 

MAGRUDER,  J.  (after  stating  the  facts). 
First  It  will  be  seen,  by  reference  to  the 
statement  of  facts  preceding  this  opinion, 
that  the  defendant  In  error  William  O.  Wal- 
lace waB  the  solicitor  of  the  two  complain- 
ants In  the  original  partition  suit,  to  wit, 
Jacob  Mansfield  and  Freeman  Mansfield. 
The  other  heirs  of  John  B.  Mansfield  were 
not  represented  upon  the  face  of  the  record 
by  any  solicitor,  but  Wallace  admits  in  his 
answer  that  the  relation  of  attorney  and 
client  existed  between  him  and  the  owners 
of  the  premises  In  question,  and  that  it 
was  his  duty  to  protect  the  Interests  of  all 
the  parties  to  the  partition  proceeding.  He 
says  In  his  answer:  "Respondent,  further 
answering,  says  that  it  Is  true  that  he  was 
solicitor  for  the  complainants  in  said  cause, 
and  be  also  admits  that  by  reason  of  the 
prosecution  of  the  said  partition  suit  be 
was  allowed  by  this  court  a  solicitor's  fee 
of  $1,200.00,  and  that  the  said  fee  was  paid 
by  the  interested  parties  In  said  suit  In 
proportion  to  their  respective  interests  In 
said  land,  as  fixed  and  determined  by  the 
decree  of  this  court  Respondent  further 
answering,  admits  that  by  reason  of  the  re- 
lation of  attorney  and  client  existing  by 
and  between  this  respondent  and  the  Joint 
owners  of  said  premises  it  became  and  was 
the  duty  of  respondent  to  protect  the  inter- 
ests of  each  and  all  of  the  said  parties  to 
said  proceedings,  as  charged  in  said  amended 
bill."  It  also  appears  from  the  statement 
of  facts  that  he  was  the  purchaser,  together 
with  one  John  A.  Tackett  of  the  whole  of 
the  premises  at  the  nominal  sum  of  $11,620, 
although  they  were  appraised  by  the  com- 
missioners at  something  over  $16,000,  after 
taking  out  certain  pieces  of  property  which 
belonged  to  other  parties  than  the  deceased 
Intestate.  As  Wallace  was  solicitor  and 
counsel  for  the  owners  of  the  property,  and 
conducted  the  partition  proceeding  as  their 
solicitor  and  counsel,  he  must  show  that 
as  purchaser  he  acted  with  the  utmost 
fairness  towards  his  clients.  Where  the  re- 
lation of  attorney  and  client  thus  exists, 
and  the  attorney  becomes  the  purchaser  of 
his  client's  property,  the  law  watches  over 
the  transaction  with  a  jealous  eye,  and 
will  often  declare  It  void  when,  as  between 
other  persons,  it  would  be  unobjectionable. 
It  does  not  so  much  consider  the  bearing 
of  tlila  doctrine  upon  particular  cases  "as 


it  does  the  Importance  at  preventing  a  gen- 
eral public  mischief."  "It  Is  not  necessary 
to  establish  that  there  has  been  fraud  or 
Imposition  upon  the  client ;  *  *  •  but 
the  burden  of  establishing  its  perfect  fair- 
ness, adequacy,  and  equity  Is  thrown  upon 
the  attorney,  upon  the  general  rule  that  he 
who  bargains  In  a  matter  of  advantage  with 
a  person  placing  a  confidence  in  him  is  bound 
to  show  that  a  reasonable  use  has  been 
made  of  that  confidence,  a  rule  applying 
equally  to  all  persons  standing  In  confi- 
dential relations  with  each  other."  1  Story's 
Eq.  Jur.  (12tb  Ed.)  {§  310,  311.  The  at- 
torney, who  bargains  in  a  matter  of  advan- 
tage to  himself  with  his  client  Is  bound  to 
show  that  the  transaction  is  fair  and  equi- 
table, and  that  he  fully  and  faithfully  dis- 
charged his  duties  to  his  clients.  Wlllin  v. 
Burdette,  172  111.  117, 49  N.  B.  1000,  and  cases 
there  referred  to.  In  such  cases  the  burden 
of  proof  rests  upon  the  attorney  to  show 
"fairness,  adequacy,  and  equity,  and,  upon 
a  failure  to  make  proof,  a  court  of  equity 
will  treat  the  ca."^  as  one  of  constructive 
fraud."  Jennings  y.  McConnel,  17  111.  14S; 
Morrison  v.  Smith,  130  111.  304,  23  N.  E.  241 ; 
Ross  V.  Payson,  160  III  349,  43  N.  E.  399. 
The  rule  that  such  a  transaction  as  this 
between  an  attorney  and  client  must  show 
fairness,  adequacy,  and  equity  on  the  part 
of  the  attorney  towards  his  client  is  demand- 
ed by  "a  sound  public  policy."  Zeigler  t. 
Hughes,  55  111.  288.  Where  there  is  a  pui^ 
chase  by  an  attorney  of  his  client's  proper- 
ty, "the  transaction  is  presumptively  fraudu- 
lent and  the  burden  is  on  the  attorney  to 
show  fairness,  adequacy,  and  equity."  El- 
more V.  Johnson,  143  111.  513,  32  N.  E.  413, 
21  li.  R.  A.  366,  36  Am.  St  Rep.  401.  It  has 
been  said  by  this  court  in  Hess  v.  Voss,  52 
111.  472,  that  "there  is  no  rule  of  law  which 
prohibits  an  attorney  from  becoming  a  pur- 
chaser at  a  master's  sale,  even  of  land  own- 
ed by  hU  client  but  In  such  cases  the  at- 
torney must  act  in  good  faith.  On  such  a 
purchase  the  conduct  of  the  attorney  will 
be  closely  scrutinized,  and  if  he  has  not  act- 
ed with  strict  fairness  his  purchase  will  be 
held  to  have  been  made  for  his  client"  See, 
also,  Moore  v.  Bracken,  27  111.  23.  The  ques- 
tion then  arises  whether,  in  the  purchase 
of  this  property  by  the  defendant  in  error 
Wallace  at  the  master's  sale  thereof  in  the 
partition  suit  conducted  by  himself,  his  con- 
duct towards  his  clients  was  characterized 
by  fairness,  adequacy,  and  equity. 

Second.  Wallace  failed  to  make  persons 
holding  mortgages  or  other  liens  ui>on  por- 
tions of  the  property  parties  defendant  to 
the  partition  proceeding.  Some  of  these 
mortgages  or  liens  were  held  by  himself,  and 
were  so  obtained  by  blm  before  be  began  the 
partition  proceeding.  Section  6  of  the  par- 
tition act  provides  that  "every  person  having 
any  interest  whether  in  possession  or  other- 
wise, and  who  is  not  a  petitioner,  shall  be 
made  a  defendant  to  such  petition."  S  Starr 
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&  0.  Ann.  St  1896  (2d  Ed.)  p.  2916,  C.  106. 
Section  15  of  the  partition  act  provides  that 
"the  court  shall  ascertain  and  declare  the 
rights,  titles  and  interest  of  all  the  parties 
to  such  suit,  the  petitioners  as  well  as  the 
defendants,  and  shall  give  judgment  accord- 
ing to  the  rights  of  the  parties."  3  Starr  & 
C.  Ann.  St  1896  (2d  Ed.)  p.  2919,  c.  106. 
In  Smith  V.  Hlgglns,  152  IIL  159,  38  N.  B. 
757,  It  was  held  that  a  Judgment  creditor  of 
a  party  in  a  partition  suit,  whose  claim  is  to 
be  paid  in  the  distribution,  should  be  brought 
before  the  court,  so  that  the  amount  re- 
maining due  upon  his  judgment  may  be  as- 
certained. In  a  partition  suit  money  should 
not  be  paid  to  judgment  creditors  or  holders 
of  mortgage  or  other  Hens  who  are  not  par- 
ties to  the  suit,  and  therefore  not  before 
the  court  The  amount  remaining  due  upon 
such  judgments  or  liens  should  be  ascertained 
before  any  distribution  is  awarded  to  the 
holders  of  them.  In  Baigonr  v.  Crawford, 
51  111.  249,  which  was  a  suit  for  partition 
of  lands,  the  bill  stated  that  the  premises 
were  subject  to  a  certain  mortgage  executed 
to  one  of  the  defendants,  and  the  answ^  of 
the  mortgagor  defendant  also  set  up  the 
mortgage,  but  on  the  hearing  neither  the 
mortgage  was  put  in  evidence,  nor  any  proof 
offered  in  support  of  it,  and  in  the  decrees  of 
partition  and  sale  which  were  subsequently 
entered  the  court  failed  to  make  any  mention 
of  it,  and  it  was  there  held  that  this  was 
error,  and  that  the  court  should  have  passed 
upon  the  mortgage  in  such  manner  as  to  have 
clearly  defined  the  interest  which  would  be 
acquired  by  a  purchaser  at  the  sale ;  and  we 
there  said  (page  252)  :  "In  this  uncertainty, 
It  is  evident  the  sale  of  the  premises  would 
be  greatly  injured.  A  person  desirous  of  pur- 
chasing would  not  know  whether  he  bought 
subject  to  the  mortgage  or  not  The  statute 
not  only  requires  all  persons  having  either  a 
present  or  contingent  Interest  to  be  made 
parties,  but  further  requires  the  court  In  its 
decree  to  declare  the  rights  and  interests  of 
all  the  parties." 

On  February  1,  1900,  John  B.  Mansfield 
had  executed  a  note  for  $1,250  to  one  Craig, 
and  secured  the  same  by  a  mortgage  upon 
a  considerable  portion  of  the  property  in 
qneetloD,  situated  in  Fayette  county.  Some 
time  in  1900  Wallace,  as  the  solicitor  of 
Craig,  filed  a  bill  for  the  foreclosure  .of  this 
mortgage,  and  under  a  decree  entered  in 
the  foreclosure  proceeding  on  December  8, 
1900,  the  lands  were  offered  for  sale  and 
sold.  The  certificate  of  sale,  issued  to  the 
purchaser,  was  on  December  13,  1900,  assign- 
ed and  transferred  to  W.  O.  Wallace,  so  that 
on  April  17,  1901,  when  he  filed  the  bill  for 
partition  for  the  Mansfield  heirs,  he  was 
bimself  the  holder  of  this  certificate  of  sale. 
The  holder  of  such  certificate  was  not  made 
a  party  defendant  to  the  partition  proceeding, 
nor  did  the  papers  or  record  in  that  proceed- 
Ins  reveal  the  fact  that  Wallace  himself  was 
the  bolder  of  such  certificate;    On  March  17, 


1899,  John  B.  Mansfield  had  executed  a 
mortgage  to  one  C.  3.  Kurtz  upon  a  portion 
of  the  property  here  in  question  to  secure  a 
note  for  $025.  On  March  9,  1901,  this  note 
and  the  Interest  coupons  attached  thereto 
were  assigned  by  Kurtz  to  W.  O.  Wallace 
himself.  Neither  Kurtz  nor  Wallace  was 
made  a  party  defendant  to  the  partition  pro- 
ceeding, nor  did  that  proceeding  reveal  In  any 
way  to  the  court  or  to  outside  parties  the 
existence  of  the  mortgage  to  Kurtz.  On 
November  25,  1899,  John  B.  Mansfield  execut- 
ed a  mortgage  to  secure  $425  on  a  part  of 
said  property  to  Tallman  and  Barton,  which 
note  and  mortgage  appear  to  have  been  as- 
signed to  W.  O.  Wallace,  and  were  held  by 
him  at  the  time  of,  or  shortly  after,  the  sale. 
Neither  Tallman  nor  Barton  nor  their  as- 
signee was  made  a  party  to  the  partition 
suit,  nor  was  any  reference  made  to  the 
Tallman  and  Barton  mortgage  in  any  of  the 
partition  proceedings.  It  also  appears  from 
the  record  that  the  mortgage  held  by  George 
A.  A.  Dleckmann  was  transferred  to  Wallace 
on  July  23,  1901,  a  few  days  after  the  sale 
of  the  property  was  made  by  the  master, 
Yantls.  The  decree  of  sale  provided  "that 
all  mortgages  and  Indebtedness  be  paid  out 
of  the  purchase  price  or  assumed  by  the  pur- 
chaser." But  as  to  the  mortgages  just  men- 
tioned, except  the  last  there  was  nothing  in 
the  decree  or  in  the  partition  proceedings  to 
disclose  the  existence  of  such  mortgages  to 
parties  purchasing  at  the  master's  Bal& 
As  holders  of  such  mortgages  had  not  been 
made  parties  to  the  partition  proceeding, 
and  the  court  had  made  no  finding  as  to  the 
existoice  of  such  mortgages,  it  was  Impos- 
sible for  the  purchasers  or  persons  desiring 
to  purchase  at  such  sale  to  know  what  mort- 
gages and  how  much  of  a  mortgage  indebted- 
ness they  were  to  assume.  Inquiries  were 
made  of  the  master  by  purchasers  at  the 
sale,  which  showed  that  they  were  In  doubt 
whether,  when  they  paid  certain  amounts  for 
property,  their  bids  were  subject  to  existing 
mortgages,  or  existing  mortgages  were  to  be 
deducted  from  the  amounts  of  their  bids. 
This  uncertainty  affected  the  sale,  and  de- 
terred parties  from  bidding  thereat  The 
master  declined  to  furnish  any  information 
on  the  subject,  but  simply  referred  the  par- 
ties to  the  decree  or  to  the  notice  of  sale. 

In  his  report  of  sale  the  master  states 
that  the  purchasers,  Wallace  and  Tackett, 
paid  him  one-half  of  the  amount  bid,  to  wit, 
$11,520,  in  cash.  This  was  not  true.  They 
gave  him  a  check  for  $2,000  in  money  in  part 
payment  of  one-half  of  their  bid,  which 
one-half  was  $5,760,  and  as  to  the  remainder 
of  the  $5,760,  after  taking  out  the  $2,000, 
to  wit  $3,760,  Wallace  settled  that  with  the 
master  by  producing  certain  notes  and  mort- 
gages held  by  himself.  The  master  states 
that  he  knew  nothing  about  these  notes  and 
mortgages  until  they  were  produced  before 
him,  and  that  they  were  produced  by  Wal- 
lace.   Wallace  produced  before  the  maste^LC 
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tbe  certificate  of  sale  that  be  held  upon  the 
land  sold  under  tbe  Craig  foreclosure,  and 
was  given  credit  for  a  certain  amount  upon 
tbls.  Wallace  produced  tbe  Kurtz  mortgage 
before  tbe  master,  and  was  given  by  tbe  mas- 
ter credit  for  a  certain  amount  on  account 
of  tbls  mortgage.  He  also  produced  before 
the  master  the  Tallman  and  Barton  mort- 
gage, and  received  credit  for  a  certain 
amount  on  account  of  that  mortgage.  There 
was  also  produced  before  tbe  master  a  cer- 
tain mortgage  on  a  portion  of  the  land  in 
Jackson  county,  amounting  to  120  acres, 
known  as  tbe  Lehman  mortgage,  and  the 
master  gave  Wallace  credit  for  a  certain 
amount  due  upon  this  mortgage,  but  no  men- 
tion was  made  of  any  of  these  mortgages 
In  the  decree.  The  court  was  unable  to  tell 
whether  the  correct  amount  bad  been  paid 
in  to  tbe  master  for  the  benefit  of  tbe  heirs 
.  or  not,  because  the  master  reported  that  he 
bad  received  $5,700  in  cash,  when  as  matter 
of  fact  he  had  received  $3,700  of  it  by  giving 
credit  to  Wallace  for  certain  mortgages  on 
the  property,  produced  by  him,  which  were 
not  mentioned  in  tbe  decree,  nor  explained 
in  tbe  proceedings.  It  is  quite  clear  tliat 
tbe  correct  facts  in  regard  to  tbe  payment 
of  tbe  half  of  the  $11,520  were  not  presented 
to  the  court  by  tbe  master  in  any  of  liis 
reports.  We  think  it  apparent  from  the  rec- 
ord tbat  the  defendant  in  error  Wallace, 
who  was  an  intelligent  lawyer,  beclouded 
tbe  records  in  such  a  way  as  to  keep  the 
real  condition  of  the  title  concealed,  so  that 
purchasers  were  unable  to  bid  intelligently. 

One  of  the  heirs  of  John  B.  Mansfield  was 
a  Mrs.  Wilmay  Torrence,  and  in  February 
or  March,  1901,  Wallace  sent  for  Mr.  and 
Mrs.  Torrence  to  come  to  bis  office,  and  asked 
tbem  to  begin  a  partition  suit  He  told 
Mrs.  Torrence  that,  if  she  would  bring  such 
suit,  be  would  see  tbat  she  would  get  well 
paid  for  it  She  and  her  husband  declined 
to  give  him  authority  to  bring  the  suit,  and 
he  subsequently  began  the  partition  suit  In 
tbe  names  of  Jacob  and  Freeman  Mansfield. 

Third.  Jotm  W.  Tantis  was  tbe  master  in 
chancery  who  made  tbls  sale.  Among  tbe 
pieces  of  property  which  he  sold  was  a  cer- 
tain 00  acres  of  ground  in  Shelby  county. 
This  tract  of  60  acres  was  struck  off  and  sold 
to  Wallace,  or  Wallace  and  Tackett  Shortly 
after  the  sale  was  made  this  tract  of  60  acres 
was  deeded  to  the  wife  of  Yantis,  the  master 
in  chancery.  Tbe  master,  Tantis,  admits  that 
he  acted  as  the  agent  of  his  wife  in  tiiis 
matter.  When  tbe  property  was  transferred 
to  Mrs.  YantlB,  tbe  sum  of  $540  was  credited 
on  the  mortgage,  which  had  been  given  by 
Wallace  and  Tackett  to  secure  one-half  of 
tbe  purchase  money,  and  which  was  payable 
in  one  year.  Tbls  tract  of  60  acres  bad  been 
appraised  by  the  commissioners  at  $600,  and 
there  is  testimony  in  the  record  going  to  show 
that  It  was  worth  upwards  of  $1,000.  The 
testimony  also  shows  that  several  parties 


were  anxious  to  buy  this  00  acres,  and  were 
promised  by  Wallace  that.  If  they  would  not 
bid  against  him  and  would  allow  him  to  take 
tbe  60  acres,  be  would  subsequently  deed  it  to 
them  at  tbe  value  at  which  it  bad  been 
appraised  by  the  commissioners. 

Fourth.  In  addition  to  this,  tbe  eridoice 
shows  that  Wallace  sought  to  deter  parties, 
who  were  inclined  to  bid  at  the  sale,  from 
making  any  bids.  In  other  words,  be  dis- 
couraged competition  by  trying  to  Induce 
persons  who  were  disposed  to  bid  to  abstain 
from  doing  so.  One  Brownback  testified  that 
he  desired  to  purchase  tbe  60-acre  tract  in 
question,  and  talked  with  Wallace  about  It 
before  the  sale.  He  says  that  Wallace  told 
him  that  he  (Wallace)  expected  to  buy  the  60 
acres,  and  to  buy  all  the  land.  He  said  tbat 
tbe  land  would  probably  sell  as  a  whole. 
Brownback  swears  distinctly  tbat  there  was 
an  agreement  between  him  and  Wallace  tbat 
he  (Brownback)  was  not  to  bid  upon  tbe 
tracts  as  a  whole,  and  that  Wallace  was  to 
let  blm  have  tbe  60'  acres  of  land  at  the  ap- 
praised valn&  He  says  that  such  agreement 
was  made  at  the  courthouse  before  the  sale, 
and  on  the  day  of  the  sale,  and  tbat  his 
business  was  banking,  and  he  was  able  to 
buy  the  whole  of  the  property.  He  also  says 
tbat  he  was  prevented  from  bidding  by  the 
promise  of  Wallace  that  the  latter  Intended 
to  buy  the  whole  of  the  land,  and  that,  when 
he  did,  he  would  transfer  the  60  acres  to 
Brownback  at  its  appraised  value.  One  Had- 
ley  swears  that  he  had  a  conversation  with 
Wallace  before  the  sale,  and  Wallace  told 
him  be  would  send  blm  a  notice  of  tbe  time 
of  sale,  but  tbat  be  received  no  such  notice 
from  Wallace  as  to  tbe  date  of  the  sale.  He 
says  that  Wallace  told  blm  that  tbe  land 
would  be  sold  in  a  bunch,  and  that.  If  be 
bought  it,  he  would  sell  to  Hadley  the  80- 
acre  tract  which  the  latter  desired  to  have. 
Hadley  also  says  tbat  be  did  not  attend  tbe 
sale  because  be  thought  the  property,  was  to 
be  sold  in  a  body,  and  he  was  anxious  to  get 
what  was  called  tbe  "John  Nolan  Tract," 
consisting  of  80  acres.  There  Is  also  testi- 
mony tending  to  show  that  one  Fralley,  who 
had  received  a  bond  for  a  deed  for  120  acres 
of  the  property  from  Mansfield  In  his  life- 
time, and  still  owed  $1,700  upon  the  purchase, 
would  have  been  able  to  pay  the  $1,700,  but 
was  disconraged  from  doing  so  by  Wallace, 
who  held  the  notes  that  had  been  given  by 
Fralley  to  Mansfield.  Tbe  decree  prepared 
by  Wallace  was  drawn  In  such  a  way  as  to 
cut  off  tbe  Interest  of  Fralley  in  the  property 
and  declare  It  forfeited,  and  the  property  was 
struck  off  to  Wallace  and  Tackett  for  lees 
than  Fralley  would  have  paid  upon  It.  One 
Westervelt,  a  physician  residing  In  Sbelby- 
TiUe,  testified  that  he  made  several  bids  up- 
on the  property,  but  tbat  it  was  struck  ott  to 
Wallace,  and  after  tbe  sale  Wallace  told 
Westervelt  tbat  tbe  latter  bad  run  tbe  price 
of  the  land  up  on  him  (Wallace),  and  that  If 
he  (Wallace)  had  seen  Westerrelt  b^re,  tbe 
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sale,  be  would  hare  obtained  tbe  property 
for  leas  money.  Witbont  furtber  dlscnsslon 
of  tbe  evidence,  tbe  conclusion  la  Irresistible 
from  tbe  testimony  of  tbe  witnesses  tbat 
Wallace  discouraged  parties  from  bidding  at 
tbls  sale.  "Tbe  law  may  be  regarded  as  well 
settled  tbat  tbe  greatest  fairness  is  required 
by  tboee  IntmMed  by  law  to  conduct  Judicial 
sales,  and  tbose  who  purcbase  at  sucb  sales; 
and  any  agreement,  contract,  or  arrangement 
entered  Into,  on  tbe  part  of  tbe  bidders,  cal- 
culated to  stifle  competition  at  tbe  sale.  Is 
contrary  to  public  policy,  a  fraud  upon  tbe 
law,  and  would  vitiate  tbe  sale."  Wilson  v. 
Kellogg,  77  111.  47.  "It  is  a  well-recognized 
rule  that  wbere  a  person,  desirous  of  pur- 
chasing property  at  auction,  prevents  others, 
by  his  Improper  conduct,  from  bidding 
against  blm,  and  thus  succeeds  In  purchasing 
the  property  at  less  than  its  fair  market 
value,  tbe  sale  will  be  set  aside.  So,  agree- 
ments not  to  bid  at  a  public  auction  are  in 
general  void,  as  against  public  policy  and 
tending  to  fraud,  and  auch  agreements,  at 
least  when  brought  about  or  participated  in 
by  tbe  purchaser,  will  vitiate  tbe  sale." 
Ingalls  V.  Bowell,  149  IIL  163,  36  N.  E.  1016; 
Qnlgley  v.  Breckenrldge,  180  III.  627,  54  N. 
B.  680.  In  Garrett  v.  Moss,  20  111.  649,  663, 
we  said:  "It  is  a  well-established  doctrine 
that  any  corrupt  agreement  amongst  bidders 
which  prevents  competition  at  a  public  sale 
Is  a  fraud  upon  tbe  owner,  for  which  a  sale 
should  be  set  aside." 

It  Is  true  tiiat  Inadequacy  of  consideration, 
standing  alone,  Is  not  sufficient  reason  to  set 
aside  a  Judicial  sale,  yet,  where  the  sale  is 
attended  by  circumstances  showing  tbat  tbe 
purchaser  desired  to  prevent  fair  and  open 
competition,  these,  coupled  with  tbe  inade- 
quacy, are  sufficient  for  setting  tbe  sale  aside. 
Dutcher  v.  Leake,  44  111.  398 ;  Lurton  v.  Rod- 
geta,  139  III.  554,  29  N.  E.  866,  32  Am.  St 
B^.  214.  While  tbe  decree  provided  tbat  the 
property  should  not  be  sold  for  less  than  two- 
tblrds  of  tbe  appraised  value,  yet  this  did 
not  make  It  any  tbe  less  tbe  duty  of  the  officer 
making  tbe  sale,  or  of  the  attorney  conducting 
tbe  proceedings,  to  realize  as  much  more  as 
possible  from  tbe  sale  than  two-thirds  of  tbe 
appraised  value.  The  property  here  was  ap- 
praised by  tbe  commissioners  in  partition  at 
Bometblng  ova:  $16,000,  and  there  Is  testi- 
mony in  tbe  record  tending  to  show  that  it 
was  actually  worth  from  $18,000  to  $20,000. 
In  Smith  V.  Huntoon.  134  111.  24,  30,  24  N.  B. 
971.  972.  23  Am.  St  Rep.  646,  we  said :  "Al- 
though gross  inadequacy  of  price  alone  will 
not  be  sufficient  to  avoid  a  sale  under  Judi- 
cial process,  yet  it  will,  when  combined  with 
Irregularity  in  piaking  the  sale,  or  even 
slight  circumstances  indicating  unfairness 
or  fraud,  furnish  sufficient  ground  for  equi- 
table interposition."  In  tbe  case  at  bar  there 
were  many  circumstances,  including  tbose  al- 
ready detailed,  and  many  Irregularities, 
wbicb,  considered  In  connection  with  the  con- 
rluct  of  the  attorney  and  the  master  and  the 
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Inadequacy  of  the  price  for  which  tbe  prop- 
erty was  sold,  justify  a  court  of  equity  In 
setting  tbe  bale  aside. 

Fifth.  Among  such  circumstances  Is  the 
fact  that  the  notice  of  the  sale  required  to 
be  given  by  the  decree  was  not  actually  given. 
The  notice  of  tbe  sale  did  not  state  that  the 
land  would  be  sold  free  from  all  liens  and 
Incumbrances.  The  decree  of  sale  required 
tbat  tbe  master  should  not  only  give  public 
notice  by  publication  in  a  newspaper  in  Shel- 
by county,  but  also  required  tbat  notice 
should  be  given  "by  posting  written  «w  print- 
ed notices  thereof  in  at  least  five  of  the 
most  public  places  In  each  Jackson,  Fayette, 
and  Shelby  counties."  The  evidence  does 
not  show  that  notices  were  posted  in  at  least 
five  of  tbe  most  public  places  in  Jackson, 
Fayette,  and  Shelby  counties.  It  is  shown 
by  the  testimony  that  the  master  himself 
posted  no  notices,  nor  made  any  effort  to  post 
any.  Two  notices  appear  to  have  been  posted 
in  Shelby  county,  and  several  in  Fayette 
county,  but  there  is  nothing  to  show  that 
any  notice  was  posted  in  Jackson  county. 
In  his  report  of  sale  the  master  said  that  he 
caused  notices  "to  be  inserted  for  four  suc- 
cessive weeks  previous  to  tbe  day  of  sale  in 
the  Shelby  County  Leader,  a  newspaper  pub- 
lished weekly  in  tbe  city  of  Sbelbyville  in 
in  said  Shelby  county,  a  copy  of  which  notice, 
with  the  certificate  of  publication  thereof, 
is  hereto  attached,  and  also  by  causing  sim- 
ilar notices  to  be  posted  in  five  of  tbe  most 
public  places  in  said  county  for  the  same 
length  of  time."  The  words  "in  said  county" 
refer  back  to  Shelby  county,  and  the  master 
merely  states  that  be  caused  notices  to  be 
posted  in  five  of  the  most  public  places  in 
Shelby  county,  but  does  not  state  tbat  be 
caused  them  to  be  published  in  Jackson  and 
Fayette  counties.  The  report,  as  made  by 
tbe  master,  was  recorded  by  the  clerk,  and, 
as  recorded,  contained  the  word  "county." 
Subsequently,  tbe  letter  "s"  appears  to  have 
been  added  in  the  original  report  to  the  word 
"county,"  but  with  a  comma  between  the  "y" 
and  the  "s."  The  testimony  shows  tbat  tbe 
original  report  and  other  papers  in  tbe  parti- 
tion suit  were  taken  from  the  files  by  differ- 
ent attorneys  and  carried  to  their  offices. 
At  any  rate.  It  Is  not  clear  tbat  the  master's 
report,  as  recorded  by  the  clerk,  which  con- 
tains the  word  "county,"  thereby  referring  to 
Shelby  county  alone;  was  not  made  by  the 
master,  as  it  purports  to  have  been  made,  be- 
fore the  change  indicated  was  made.  The 
master  himself  gives  no  testimony  whatever 
upon  the  subject  No  evidence  was  produced 
to  show  tbat  the  claims  for  which  tbe  master 
gave  Wallace  credit  upon  his  purchase  were 
really  Just  and  valid  claims  against  the  land. 
In  one  case  where  there  was  a  mortgage  on 
the  land  in  Jackson  county,  tbe  master  acted 
Judicially  and  found  tbat  three-fourths  of  the 
note  secured  by  tbe  mortgage  was  the  proper 
portion  for  Mansfield  to  pay;  but  so  far  as 
this  record  shows,  be  acted  witbooit  exid^V^T^ 
Jigitized  by  VjOOy  IL 
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argnment,  or  notice.  It  was  for  the  conrt 
to  determine  the  liens  upon  tbe  property,  and 
not  tor  the  master  to  fix  them  after  the  sale, 
and  without  any  finding  by  the  court 

Siztli.  It  is  claimed,  on  the  part  of  the  de- 
fendants in  error,  that  Wallace  was  not  him- 
self alone  the  purchaser  of  this  property, 
but  that  be  was  only  a  Joint  purchaser  with 
Tackett  Wallace  was  the  solicitor  of  rec- 
ord in  the  partition  suit  for  the  owners  of 
this  property,  and  Tackett  bad  actual,  as  well 
as  constructive,  notice  of  this  fact  "A  party 
purchasing  at  a  Judicial  sale  Is  chargeable  with 
notice  of  such  material  facts  as  the  record  of 
the  proceedings  under  wblcb  be  derived  title 
discloses,  and  he  will  be  presumed  to  have 
examined  the  same  before  becoming  a  pur- 
chaser." Webber  v.  Clark,  13C  111.  266,  26 
N.  B.  360,  32  N.  B.  748.  In  Alwood  v.  Mans- 
field, 69  III  496,  It  was  held  that  where  a 
third  person  was  a  party  with  a  solicitor  in 
a  transaction  with  clients  of  the  latter  and 
sought  to  bold  property  thus  secured,  the  bur- 
den was  upon  him,  as  it  would  have  been 
upon  the  solicitor,  to  show  that  the  trans- 
action was  in  all  respects  Just  and  fair.  So, 
here,  Tackett,  by  associating  himself  with 
Wallace  in  transactions  concerning  the  cli- 
ents of  Wallace,  placed  himself  under  the 
same  rules  that  govern  Wallace,  and  the  bur- 
den is  upon  him  to  show  that  the  transaction 
was  in  all  respects  Just  and  fair.  Tackett 
was  not  present  at  the  sale,  and  the  master 
did  not  know  that  Tackett  had  any  Interest 
in  the  sale  with  Wallace,  until  he  was  di- 
rected by  Wallace  to  put  Tackett's  name  with 
Wallace's  name  in  the  certificate  of  sale. 
Wallace,  having  made  the  bids  for  Tackett 
in  his  absence,  was  in  that  regard  Tackett's 
agent  and  the  knowledge  which  Wallace,  as 
such  agent  had  had,  affected  Tackett  him- 
self with  notice.  It  has  been  said:  "The 
principles  •  •  •  which  govern  the  cases 
of  dealings  of  persons  standing  in  a  fiduciary 
relation  apply  to  persons  who  clothe  them- 
selves with  a  character  which  brings  them 
within  the  range  of  the  principle,  or  who  take 
instruments,  securities,  or  moneys,  with  no- 
tice that  they  have  been  obtained  by  a  person 
filling  a  position  of  a  fiduciary  charact^, 
from  a  person  towards  whom  he  stands  in 
such  relation.  *  *  *  In  the  application 
of  the  principles  of  the  court  there  is  no  dis- 
tinction between  the  case  of  one  who  himself 
exercises  a  direct  influence  or  of  another  who 
makes  himself  a  party  with  the  person  who 
exercises  the  undue  influence.  »  »  •  When- 
ever the  circumstances  of  a  transaction  are 
such  that  the  person  who  takes  the  I^al  estate 
in  property  cannot  also  enjoy  the  beneficial  In- 
terest without  necessarily  violating  some  es- 
tablished principle  of  equity,  the  court  will  im- 
mediately raise  a  constructive  trust  and  fas- 
ten it  upon  the  conscience  of  the  legal  owner, 
so  as  to  convert  him  into  a  trustee  for  the 
parties,  who,  in  equity,  are  entitled  to  the 
beneficial  enjoyment."  Alwood  v.  Mansfield, 
supra.    The  case  of  Alwood  v.   Mansfield, 


supra,  la  similar  in  Its  facts  to  the  case  at 
bar,  for  the  reason  that  under  the  evidence 
in  that  case,  the  person  who  made  himself  a 
party  with  the  attorneys  occupying  a  position 
of  a  fiduciary  character  knew  of  the  existence 
of  the  relation  of  solicitor  and  client  The 
decree  prayed  for  in  this  case  cannot  cause 
any  loss  to  Wallace  and  Tackett  Their  deed 
or  deeds  are  held  to  be  equitable  mortgages, 
and  they  are  to  be  paid  all  that  they  iiave 
expended  for  purchase  money,  taxes,  and 
improvements,  together  with  interest  and  to 
be  charged  with  rents  and  profits,  and,  in 
case  of  sale  to  Innocent  purchasers  without 
notice,  with  the  excess  of  the  amount  realized 
over  what  they  paid.  They  are  only  to  be 
charged  with  the  reasonable  worth  of  the 
lands  sold.  Therefore,  in  case  of  a  resale  of 
the  lands,  Wallace  and  Tackett  cannot  be 
injured,  inasmuch  as  the  direction  will  be 
that  if  upon  such  resale  no  advance  is  made 
upon  the  sum  paid  by  Wallace  and  Tackett 
th^  shall  be  held  to  be  purchasers.  Thorp 
V.  McCullum,  1  Gilman,  614;  Lagger  v. 
Mutual  Union  Loan  Ass'n,  146  111.  283,  33 
N.  B.  946;  Bbelmesser  v.  Bbehnesser,  99  IlL 
641. 

Seventh.  It  is  said  that  plalntUTs  In  error 
are  not  entitled  to  relief  upon  the  ground  of 
laches.  The  claim  is  that  they  should  have 
filed  exceptions  to  the  master's  report  of 
sale.  We  do  not  think  the  record  shows 
that  the  plalntifTs  in  error  were  guilty  of 
laches.  Wallace  was  their  solicitor  and  at- 
torney. He  was  acquainted  with  all  the 
facts;  and,  if  exceptions  were  filed  to  the 
master's  report  of  sale,  it  was  his  duty  to 
file  such  exceptions.  As,  however,  he  was 
not  only  solicitor  for  the  owners  of  the  prop- 
erty, but  purchaser  of  the  property,  it  was 
for  bis  interest  not  to  file  such  excep- 
tions, and  his  clients  cannot  be  charge- 
able with  laches  because  of  bis  neglect  to 
do  his  duty  In  their  behalf.  Two  of  the 
plaintiffs  in  error  were  minors  when  the 
sale  was  made  on  July  19,  1901.  They  had 
a  right  at  any  time  until  three  years  elapsed 
after  they  attained  their  majority,  to  file  an 
original  bill  In  the  nature  of  a  bill  of  review. 
The  three  years  did  not  expire  until  1904, 
and  this  bill  was  filed  on  October  10.  1903. 
The  final  report  of  the  administrator,  to 
whom  so  much  of  the  proceeds  of  the  sale 
as  remained  after  discharging  the  mortgages 
were  directed  to  be  paid,  was  not  made 
until  April,  1903.  It  also  appears  that  many 
of  the  heirs,  at  least  seven  of  them,  were 
nonresidents,  besides  the  two  who  were  in- 
fants. Where  bills  are  filed  to  set  aside 
transactions  between  parties  standing  in 
a  fiduciary  relation,  the  defense  of  laches 
is  not  regarded  with  favor.  Ross  v.  Payson, 
160  111.  349,  43  N.  B.  399 ;  Blmore  ▼.  Johnson. 
143  111.  613,  32  N.  B.  413,  21  L.  R.  A.  366, 
36  Am.  St  Rep.  401.  A  delay  from  Novem- 
ber 19,  1881,  to  June  8.  1887.  where  heirs 
were  scattered  over  several  states,  has  been 
held  to  be  no  bar.    Ingalls  v.  Rowell,  149 
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111.  163.  86  K  E.  1016.  The  facts  In  regard 
to  tbe  maimer  In  which  Wallace  was  al- 
lowed to  make  his  cash  payment  upon  the 
sale,  by  turning  in  ontstanding  claims  which 
he  had  bought  up,  were  not  revealed  by  the 
master's  report,  nor  by  any  portion  of  the 
record  in  the  partition  suit,  and  knowledge 
of  those  facta  was  not  obtained  by  the  plain- 
tiffs in  error  until  after  the  partition  suit 
was  ended.  Laches  cannot  be  charged  upon 
one  seeking  to  set  aside  a  public  sale  of 
real  estate  on  the  ground  of  fraud,  actual 
or  constructiTe,  until  after  his  knowledge 
of  the  facts,  or  of  circumstances  sufficient 
to  pat  him  on  inquiry,  which  would  have 
led  to  such  knowledge.    Williams  v.  Rhodes, 

81  IlL  571;  Grimea  v.  Grimes,  148  111.  550, 

82  N.  E.  847;  Haines  v,  Hewitt,  129  111.  347, 
21  N.  E.  930. 

Eighth.  The  solicitor's  fee  of  $1,200, 
which  was  allowed  to  Wallace  In  the  parti- 
tion decree,  was  improperly  taxed  as  costs, 
and  he  should  account  for  the  same  to  the 
heirs.  Section  40  of  the  partition  act  pro- 
vides that  "In  all  proceedings  for  the  parti- 
tion of  real  estate  when  the  rights  and  In- 
terests of  all  the  parties  in  interest  are  prop- 
erly set  forth  in  the  petition  or  bill,  the 
court  shall  apportion  the  costs.  Including 
the  reasonable  solicitor's  fee,  among  the 
parties  in  interest  in  the  suit,  so  that  each 
party  shall  pay  his  or  her  equitable  portion 
thereof,  unless  the  defendants,  or  some  one 
of  them,  shall  interpose  a  good  and  substan- 
tial defense  to  said  bill  or  petitioa  In  such 
case  the  party  or  parties  making  such  Bub- 
stantial  defense  shall  recover  their  costs 
against  the  complainant  according  to  equity." 
3  Starr  &  0.  Ann.  St  1896  (2d  Ed.)  p.  2927, 
c.  106.  The  reasonable  solicitor's  fee  can 
only  be  apportioned  as  a  part  of  the  costs 
among  the  parties  in  Interest  in  the  suit 
when  the  rights  and  interests  of  all  such 
parties  are  properly  set  forth  in  the  bill 
or  petition.  They  were  not  properly  set 
forth  here,  but,  on  the  contrary,  necessary 
parties  holding  liens  were  purposely  omitted. 
Hartwell  r.  De  Vault,  159  III.  325.  42  N.  E. 
789;  Metbeny  v.  Bohn,  164  111.  495,  45  N. 
B.  1011. 

The  decree  of  the  drcnlt  court  of  Shelby 
county  is  reversed,  and  the  cause  is  re- 
manded to  that  cqprt  for  further  proceed- 
ings in  accordance  with  the  views  herein 
expressed. 

Seversed  and  remanded. 

083  N.  T.  33)  == 

COHEN  V.  WAGAR. 
(Court  of  Appeals  of  New  York.    Oct.  27,  1905.) 
Bankbuptcy— Action    bt    Tbustzb— Pliad- 

IMO. 

In  an  action  by  a  trustee  in  bankruptcy 
to  recover  money  collected  by  a  stock  exchange 
from  the  debtors  of  the  bankrupt,  the  complaint 
is  not  demurrable  for  failing  to  allege  that  the 
mtmeys  were  not  paid  to  the  bankrupt  or  his 
assignee  for  the  benefit  of  creditors,  who  was 
■ucceeded  by  the  trustee  in  bankruptcy,  where 


the  funds  so  collected  could  not  properly  be 
paid  by  the  stock  exchange  to  the  bankrupt, 
because  he  had  made  an  assignment  before 
such  collection  and  the  complaint  alleges  a 
demand  on  the  exchange  for  the  money,  creat- 
ing the  presumption  that  a  demand  was  neces- 
sary and  therefore  that,  in  the  absence  of  de- 
mand, they  had  not  been  paid  to  the  assignee 
for  benefit  of  creditors. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  J.  Quintus  Cohen,  trustee  of 
John  T.  Lee,  bankrupt  against  Mor^mer  H. 
Wagar,  president  of  the  Consolidated  Stock 
&  Petroleum  Elxchange.  From  a  judgment  of 
the  Appellate  Division  (87  N.  X.  8.  1130, 
93  App.  Dlv.  613),  affirming  a  Judgment  for 
defendant  entered  on  an  order  of  the  Ap- 
pellate Division  reversing  an  interlocutory 
Judgment  of  the  Special  Term  overruling  a 
demurrer  to  the  complaint  plaintiff  appeals. 
Reversed- 

Michael  Klrtland,  for  appellant  FrandB 
D.  PoIlak,.for  respondent 

HAIGHT,  3.  The  plaintiff  was  appointed 
trustee  in  bankruptcy  of  the  estate  of  John 
T.  Lee  on  the  23d  day  of  September,  1001,  up- 
on the  petition  of  a  creditor,  bearing  date 
August  27,  1901.  The  Consolidated  Stock  ft 
Petroleum  Eixchange  Is  an  unincorporated 
association  organized  under  the  statute.  On 
the  9th  day  of  May,  1901,  John  T.  Lee,  being 
then  Insolvent  made  a  general  assignment 
for  the  benefit  of  creditors  to  one  George 
Bu<^master,  who  accepted  the  trust  and  en- 
tered upon  his  duties  as  such  assignee,  but 
was  superseded  by  the  appointment  of  the 
plaintiff  as  trustee  in  the  bankruptcy  pro- 
ceedings. The  complaint  alleges  that  subse- 
quent to  the  assignment  made  for  the  benefit 
of  creditors,  the  Consolidated  Stock  &  Petro- 
leum Exchange,  through  its  officers  or  agents, 
"collected,  bad,  and  received  from  divers  per- 
sons, firms,  and  corporations  then  Indebted 
to  said  John  T.  Lee  certain  sums  of  money, 
amounting  in  the  whole  to  the  sum  of  $13,- 
287.09,  *  *  *  which  several  sums  were 
collected,  had,  and  received  to  and  for  the 
use  of  the  estate  of  said  John  T.  Lee,  and 
which  rightfully  belonged  to  said  estate  and 
no^  belongs  to  plaintiff  as  trustee  thereof; 
that  heretofore  and  before  the  commencement 
of  this  action  the  aforesaid  several  sums  and 
the  total  amount  thereof  were  duly  demanded 
by  the  plaintiff  from  said  association,  and  no 
part  thereof  has  been  paid  or  turned  over  to 
the  plaintiff."  There  is  no  allegation  in  the 
complaint  that  the  moneys  so  collected,  had, 
and  received  were  not  paid  to  the  bankrupt 
or  his  assignee.  To  this  complaint  the  de- 
fendant interposed  a  demurrer  upon  the 
ground  that  It  does  not  state  facts  sufficient 
to  constitute  a  cause  of  action  against  the 
defendant  and  the  same  has  been  sustained 
in  the  courts  below  upon  the  ground  that 
there  was  no  allegation  in  the  complaint  that 
the  moneys  were  not  paid  over  by  the  de- 
fendant to  Lee  or  his  assignee.  ,  ^^^T^ 
igilizedby  VjOOy  Ic 
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The  defendant  could  not  properly  pay  the 
funds  to  Lee,  the  bankrupt,  for  the  reason 
that,  under  the  allegations  of  the  complaint, 
the  same  were  had  and  received  attet  Lee 
had  made  the  assignment  to  Buckmaster  foi 
the  benefit  of  creditors.  The  allegations  of 
the  complaint  do  not  disclose  the  circumstan- 
ces under  which  the  moneys  were  paid  over 
to  the  defendant,  so  that  we  are  unable  to 
.determine  whether  they  were  received  on 
deposit,  or  in  trust,  or  as  the  agent  of  the 
insolveat  The  complaint,  however,  as  we 
have  seen,  alleges  that  the  plaintiff  made  a 
demand  npon  the  association  for  the  payment 
of  the  moneys  to  him,  and  we  must,  therefore, 
assume  that  a  demand  was  necessary,  and 
consequently  that  the  circumstances  under 
which  the  defendant  held  the  moneys  were 
such  that  they  were  not  due  and  payable 
until  demanded  by  the  proper  person  or  ofS- 
cer.  This  being  so,  the  presumption  arises 
that  they  were  not  paid  until  due,  and  con- 
sequently that  they  were  not  paid  to  the 
assignee,  and  therefore  the  allegation  of  the 
complaint  that  they  were  not  paid  to  the 
plaintiff  npon  his  demand  Is  sufiSclent. 

The  Judgment  should  be  reversed,- and  judg- 
ment ordered  entered  for  plaintiff  on  demur- 
rer, with  costs  in  all  courts,  with  leave  to  the 
defendant  to  answer  within  20  days  upon  the 
payment  of  costs. 

CULLEN,  0.  X,  and  GRAY,  BART- 
LBTT,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN.  J.,  absent 

Judgment  reversed,  etc. 


(183  N.  T.  23)  ' 

CITY  OP  ROCHESTER  v.  FOURTEENTH 

WARD  CO-OPERATIVE  BLDO. 

LOT    ASS'N    et   al, 

(Court  of  Appeals  of  New  York.    Oct.  24,  1905.) 

1.  Taxation— Assessment   Rolls— Cubativz 
Acts— V  ALi  DiTY . 

The  old  charter  of  the  city  of  Rochester 
(Laws  1880,  p.  15,  c  14,  as  amended  by  Laws 
1888,  p.  371,  c  182)  provides,  in  relation  to  the 
assessment  of  taxes,  that  the  assessment  rolls 
shall  be  delivered  to  the  city  treasurer,  with  a 
warrant  annexed,  "under  the  hand  of  the  mayor 
ahd  the  seal  of  the  city,"  commanding  him  to 
collect  the  taxes.  Laws  1903,  p.  1187,  c.  522, 
i  1,  validates  taxes  theretofore  spread  upon 
the  assessment  rolls  In  the  city  of  Rochester, 
"notwithstanding  the  omission  from  any  tax 
warrant  of  the  seal  of  the  mayor."  Beld  that, 
since  the  seal  might  have  been  dispensed  with 
in  the  first  instance,  the  curative  statute  is 
valid,  and  cnres  any  Irregularity  In  the  omis- 
sion of  the  assessment  roll  of  a  certain  year 
to  have  affixed  thereto  the  warrant  of  the 
mayor. 

2.  Samx  —  Rbdejcptioh  bt  Ownbb  —  Fokk- 
0L08UBB  or  Equitt. 

The  old  charter  of  the  city  of  Rochester 
(Laws  1880,  p.  15,  c.  14,  as  amended  by  Laws 
1898,  p.  371,  c,  182)  provides,  with  reference 
to  the  assessment  of  taxes,  that  when  land  is 
sold  for  taxes  and  bid  in  by  the  cit^  the  owner 
may  redeem  within  two  years,  and  if  such  land 
is  not  redeemed  within  that  time  the  city  may, 
within  one  year  thereafter,  serve  a  notice    upon 


the  owner  requiring  h!.ffl  to  redeem  within  30 
days.  If  it  is  .not  then  redeemed,  the  mayor 
must  execute  a  certificate  of  the  fact  of  sale 
and  the  purchase  by  the  city  and  the  failure  to 
redeem.  When  such  certificate  is  recorded  in 
the  county  clerk's  office.  It  is  made  prima  fade 
evidence  as  to  the  legality  of  titie  tax  and  the 
regularity  of  proceedings,  and  the  city  may  take 
possession  of  the  land,  and  can  bar  an  eguity 
of  redemption  which  is  preserved  in  the  owner 
after  the  manner  of  torecloring  mortgages  upon 
real  estate.  Held,  that  tiie  city  cannot  maintain 
an  action  for  the  foreclosure  of  the  equity  of 
redemption,  unless  the  owner  haa  been  actually 
served  with  notice  to  redeem. 

3.  Same— FoBKCXOBUBE  or  Liens— NoTiCK  to 
Reubem— NECEBSixr  or  Sebvicb. 

Laws  1903,  p.  1187,  c.  522,  declaring  taxes 
previously  assessed  by  the  city  of  Rochester 
legal  and  binding,  notwithstanding  any  Irregu- 
larity or  error  in  the  method  of  assessing  and 
levying  the  same,  does  not  cure  the  failure 
of  the  city  to  serve  the  notice  required  by 
the  old  charter  of  Rochester  (Laws  1880,  p. 
15,  c.  14,  as  amended  by  Laws  1888,  p.  371, 
c.  182),  nor  authorize  it  to  maintain  an  action 
to  foreclose  the  owner's  equity  of  redemption 
where  the  notice  has  not  been  served. 

4.  Same— Statotobt  Pbovisions. 

The  old  charter  of  the  city  of  Rochester 
(Laws  1880,  p.  15,  c.  14,  as  amended  by  Laws 
1898,  p.  371,  c  182)  prescribes  certain  essential 
steps  in  the  assessment'aud  collection  of  taxes, 
and  gives  the  owner  two  years,  after  sale  to 
redeem,  at  the  expiration  of  which  the  pur- 
chaser may,  within  one  year,  serve  a  notice 
requiring  the  owner  to  redeem  within  30  days, 
and  provides  that,  if  lands  bid  in  by  the  city 
are  not  redeemed  pursuant  to  notice,  the  mayor 
shall  execute  a  certificate  of  the  fact  of  sale, 
the  purchase  by  the  city,  and  the  failure  to 
redeem,  and  record  such  certificate  in  the  county 
clerk's  office.  An  equity  of  redemption  is  still 
preserved  In  the  owner,  which  it  is  provided 
may_  be  foreclosed  after  the  manner  of  fore- 
closing mortgages  upon  real  estate.  Laws 
1903,  p.  1187,  c.  522,  f  1,  validates  taxes  on  the 
aaspssment  rolls  in  the  city  of  Rochester,  not- 
withstanding irregularities  in  the  proceedings 
rdating  to  the  same,  and  section  3  authoiini 
the  collection  of  taxes  previously  spread  oa 
the  assessment  rolls  "^y  foreclosure  of  tax 
liens,",  and  provides  that  "the  remedies  herein 
provided  shall  be  in  addition  to  the  other 
methods  provided  in  the  charter."  HeU  that, 
since  the  charter  provides  for  the  foreclosure 
of  tax  liens,  the  remedy  of  foreclosure  given 
by  the  act  of  1908  is  not  an  additional  remedy, 
except  In  so  far  as  it  anthorizes  the  foreclosure 
of  liens  which  were  not  previously  valid  because 
of  failure  to  follow  the  provisions  of  the  statute 
In  assessing  and  levying  the  taxes. 

5.  Same. 

The'  "foreclosure  of  tax  Hens"  authorized 
by  the  act  of  1903  means  the  lien  created  by 
the  record  of  the  list  of  lands  sold  In  the  county 
clerk's  office,  and  not  the  Hen  created  by  the 
levying  of  the  tax  by  the  common  coundL 

Appeal  from  Sapreme  Court,  AnwUate 
Division,  Fourth  D^artment. 

Action  by  the  dty  of  Rochest^  against 
the  Fourteentli  Ward  Co-operatlTe  BoUd- 
Ing  Let  Association,  impleaded  wltti  othos. 
From  a  Judgment  of  the  Appellate  I>iT]al<Mi 
(93  N.  Y.  Supp.  1124,  106  Ak>.  DIt.  62S),  af- 
firming a  judgment  in  favor  of  defendant  as- 
sociation entered  upon  a  dismissal  of  the 
complaint,  plaintiff  appeals.    Affirmed. 

William  W.  Webb,  for  appellant  William 
A.  Sutherland,  for  respondent 
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VANN,  J.  The  object  of  this  action  was 
to  foreclose  a  tax  Uen  upon  lands  In  the 
city  of  Rochester  pnrsuant  to  the  provisions 
of  the  charter  and  certain  special  acts  re- 
lating to  that  city.  As  the  facts  found  by 
tbe  trial  court  received  the  unanimous  ap- 
proval of  the  Appellate  Division,  we  must 
accept  them  as  final.  The  material  facts 
thus  found  are  that  in  1901  the  lands  In 
question  were  assessed  in  accordance  with 
law  for  general  city  purposes  to  the  amount 
of  $4.60;  that  they  were  subsequently  sold 
by  the  city  treasurer  for  nonpayment  of 
.  said  tax  and  struck  off  to  tbe  city;  that  no 
notice  to  redeem  from  the  tax  sale  was 
ever  served  upon  the  respondent;  the  ownw 
of  the  premises,  but  by  mistake  such  notice 
was  served  upon  one  who  was  neither  the 
owner  nor  occupant  Tbe  complaint  was 
dismissed  because  no  notice  of  redemption 
bad  been  served  on  the  proper  person  and 
it  was  held  that  chapter  622,  p.  1187,  of  the 
Laws  of  1903,  does  not  anthorlze  the  fore- 
closure of  a  tax  lien  until  after  the  service 
of  such  a  notice.  That  act  is  a  curative 
statute,  which  is  relied  upon  by  the  appel- 
lant to  Justify  Its  attempt  to  foreclose  with- 
out complying  with  the  provisions  of  the 
charter  relating  to  the  sale  of  lands  for  un- 
paid taxes  and  the  service  upon  the  owner 
of  a  notice  to  redeem. 

In  order  to  properly  construe  the  curative 
act  It  is  necessary  to  look  at  the  original 
statute,  so  as  to  discover  what  Its  require- 
ments are;  for  it  was  the  failure  to  com- 
ply with  some  of  those  requirements  that 
made  the  later  act  necessary.  In  thus  learn- 
ing the  mischief  to  be  remedied,  we  discover 
the  object  of  tbe  remedial  statute,  and  are 
led  to  the  proper  Interpretation  of  its  pro- 
ylslons.  The  dty  of  Rochester  Is  a  city  of 
che  second  class  and  to  some  extent  is 
governed  by  the  "White  Charter,"  to  called, 
which  went  into  effect  on  the  Ist  of  Jann- 
ary,  1900,  and  to  some  extent  by  the  old 
charter,  passed  In  1880  and  frequently 
amended,  as  well  as  by  certain  special  laws 
which,  so  far  as  they  relate  to  the  procedure 
governing  the  assessment  and  collection  of 
taxes,  are  still  in  force.  Laws  1880,  p.  15,  a 
14,  as  amended:  Laws  1898,  p.  371,  c.  182. 
Tbe  old  charter  contains  an  elaborate  system 
for  the  assessment  and  collection  of  taxes, 
nearly  200  sections  being  devoted  to  the  sub- 
ject It  provides  the  method  of  assess- 
ment by  the  assessors.  Including  the  levy 
of  taxes  by  the  common  council,  and  re- 
quires the  assessment  rolls  to  be  delivered 
to  tiie  dty  treasurer,  with  a  warrant  annex- 
ed, "nnder  the  hand  of  the  mayor  and  the 
seal  of  the  city,"  commanding  him  to  collect 
tbe  taxes.  Public  notice  is  given  by  the 
treasurer  as  to  the  time  and  place  when 
taxes  may  be  paid  to  him,  and  the  amounts 
to  be  added  if  payment  is  not  made  within 
tbe  periods  specified.  No  fee  is  charged  on 
taxes  paid  during  the  month  of  May,  but  on 
those  paid  after  the  last  day  of  May  an  ad- 


dition of  1  per  cent  each  month  for  the  next 
five  months  is  made,  and  after  the  18th  of 
September  Interest  is  charged  at  the  rate 
of  12  per  cent  per  annum.  The  city  treas- 
urer is  required  to  issue  bis  warrant  for 
the  collectlou  of  all  taxes  remaining  unpaid 
on  the  15th  of  October  by  distress  and  sale 
of  the  goods  and  chattels  of  the  persons 
liable.  As  to  all  taxes  returned  unpaid  the 
city  treasurer  is  directed  to  advertise  and 
sell  the  lands  covered  thereby  at  public  auc- 
tion to  the  bidder  who  will  take  the  prem- 
ises for  the,  shortest  term  and  pay  the  tax, 
fees,  and  expenses.  If  no  one  bids  the 
amount  called  for,  the  land  is  struck  off  to 
the  city.  Two  years  are  given  within  which 
the  owner  may  redeem  by  paying  the  taxes, 
charges,  and  interest.  Within  one  year  af- 
ter the  expiration  of  that  period  of  redemp- 
tion the  purchaser  may  serve  a  notice  upon 
the  landowner  requiring  him  to  redeem  with- 
in 30  days.  If  the  lands  bid  in  by  the  dty 
are  not  redeemed  pursuant  to  tbe  notice, 
the  mayor  is  required  to  execute  a  certificate 
of  the  fact  of  sale,  the  purchase  by  the  dty, 
and  the  failure  to  redeem,  and  when  such 
certificate  is  recorded  in  tbe  Monroe  county 
clei-k's  office  it  becomes  prima  facie  evi- 
dence as  to  the  legality  of  tbe  tax  and  the 
regularity  of  all  proceedings  to  the  date 
thereof.  It  is  the  duty  of  the  dty  treasurer 
to  cause  a  list  of  all  lands  sold,  "spedfying 
when,  to  whom,  for  what  time  and  the 
amount,"  to  be  recorded  by  the  county  clerk 
of  Monroe  county,  and  thereupon  "the 
amount  of  such  sale  on  each  lot  or  parcel 
of  land  shall  be  a  lien  thereon  and  take 
precedence  of  all  incumbrances  whatever." 
When  the  mayor's  certificate  Is  recorded,  the 
city  or  its  assigns  may  take  possession  of 
the  lands;  but  an  equity  of  redemption  Is 
preserved,  which  can  be  barred  by  the  fore- 
closure of  the  equity  of  redemption  after 
tbe  manner  of  foreclosing  mortgages  upon 
real  estate,  by  an  action  In  the  Supreme 
Court  or  the  County  Court  of  Monroe  county. 
While  the  old  charter  and  certain  spedal 
acts  contain  many  other  provisions  relating 
to  the  subject  we  have  enumerated  enough 
to  show  that  there  conid  be  no  foreclosure 
by  the  city  until  after  the  mayor  and  treas- 
urer had  performed  their  duties.  As  the 
seal  of  the  dty  was  not  affixed  to  the  war- 
rant of  the  mayor  attached  to  the  assess- 
ment roll  for  the  year  1901  when  it  was  de- 
livered to  the  city  treasurer,  there  could  be 
no  valid  sale  by  him  or  foreclosure  by  the 
dly  without  further  legislation.  This  irregu- 
larity could  be  cured  by  the  Legislature, 
for  the  seal  of  the  city  might  have  been  dis- 
pensed with  in  the  first  instance.  "Whatever 
the  Legislature  might  have  dispensed  with 
or  made  immaterial  by  a  prior  statute  may 
be  cured  by  a  subsequent  statute."  Smith 
V.  City  of  Buffalo,  159  N.  Y.  427,  433,  54  N.  B. 
62,  63.  This  was  one  of  the  objects  of  the 
act  of  1903,  which,  so  far  as  It  is  now  mate- 
rial. Is  as  follows:  ,"^^^e«  beretoforf 
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spread  xspon  the  assessment  rolls  of  tbe 
yariouB  wards  In  the  city  of  Rochester  are 
hereby  validated,  and  rendered  legal  and 
binding  npon  the  persons  taxed  and  property 
assessed,  notwithstanding  any  Irregularity, 
omission  or  error  in  any  of  the  proceedings 
relating  to  the  same,  or  In  the  making,  levy- 
ing and  assessment  of  the  same,  and  all  pro- 
ceedings for  the  collection  of  such  taxes  are 
hereby  declared  valid  and  effectual,  notwith- 
standing any  irregularity,  omission  or  error 
In  any  of  such  proceedings,  and  notwithstand- 
ing the  omission  from  any  tax  warrant  of  the 
seal  of  the  mayor  of  the  city  of  Rochester." 
Laws  1903,  p.  1187,  C.  522,  {  1.  Section  3: 
"All  taxes  heretofore  spread  upon  the  assess- 
ment rolls  of  the  various  wards  In  the  city 
of  Rochester,  may  be  collected  by  the  cor- 
I>oratlon  counsel,  either  by  action,  or  by  sup- 
plementary proceedings,  or  by  foreclosure  of 
tax  Hens,  without  regard  to  the  date  wheu 
the  said  taxes  were  so  spread,  and  tbe  stat- 
ute of  limitations  cannot  be  Interposed  as  a 
defense  thereto.  The  remedies  herein  pro- 
vided shall  be  in  addition  to  the  other  meth- 
ods provided  In  the  charter  of  the  city  of 
Rocbesto:  for  the  collection  of  taxes  in  the 
said  city  of  Rochester,  and  not  dependent 
upon  them,  or  any  of  them.  No  certificate 
of  the  mayor  of  the  city  of  Rochester,  made 
by  said  mayor  under  section  104  of  the  char- 
ter of  said  city,  of  failure  to  redeem  lands 
sold  for  taxes,  now  or  hereafter  recorded  In 
the  office  of  the  county  clerk  of  Monroe  coun- 
ty, shall  be  discharged  until  all  city  taxes 
which  are  a  Hen  upon  the  premises  descril)ed 
in  the  said  certificate,  shall  have  been  paid. 
Notice  to  redeem  from  sale  for  taxes,  may 
be  served  at  any  time  after  the  expiration  of 
two  years  from  the  date  of  said  sale.  Upon 
tbe  foreclosure  of  tax  liens  In  actions 
brought  in  the  supreme  and  county  courts, 
all  taxes  due  the  city  of  Rochester  may  be  in- 
cluded in  the  action  of  foreclosure  and  be 
satisfied  from  the  proceds  of  the  sale  of  tbe 
premises." 

It  is  contended  in  behalf  of  the  city,  al- 
though the  action  was  not  brought  on  that 
theory,  that  the  object  of  this  curative  act 
was  not  only  to  correct  all  irregularities  and 
omissions  in  the  assessment  of  taxes  and  iu 
the  proceedings  to  collect  the  same,  but  to 
provide  new  remedies  for  tbe  collection  of 
taxes  wholly  independent  of  the  methods 
provided  by  the  charter.  It  is  claimed  that 
neither  a  sale  by  the  city  treasurer  need  be 
made,  nor  any  notice  to  redeem  given  in 
order  to  foreclose  a  tax  lien.  It  may  be  that 
the  statute  admits  of  this  construction,  but 
before  we  conclude  that  the  Legislature  in- 
tended to  provide  such  a  harsh  and  oppress- 
ive remedy  we  should  study  the  act  with 
diligence  to  see  whether  another  construc- 
tion, less  severe  upon  the  owner  and  equally 
effective  for  the  city,  Is  not  reasonable  and 
practicable.  The  construction  thus  contend- 
ed for  encounters  difficulties  other  than  the 
harshness  of  the  result    When,  it  may  be 


asked,  may  the  city  resort  to  foreclosure? 
Can  It  be  that  the  Legislature  Intended  to 
allow  the  heavy  costs  of  such  an  action  to  be 
Imposed  upon  the  taxpayer  as  soon  as  ttie  tax 
becomes  due  and  payable,  without  any  effort 
to  collect  It  by  the  ordinary  methods?  If 
no  sale  Is  required  by  the  treasurer  and  no 
remedy  provided  by  tbe  old  charter  is  to 
be  exhausted  before  the  right  to  resort  to 
foreclosure,  there  is  nothing  to  prevent  the 
city  from  foreclosing  as  soon  as  the  tax  be- 
comes a  lien  and  every  tax  becomes  a  lien 
upon  the  lands  affected  "from  the  time  of 
the  passage  of  the  resolution  of  the  common, 
council  •  *  •  and  the  confirmation  by 
said  common  cotmcil  of  the  roll  containing  the 
same."  Laws  1807,  p.  1150,  c.  784.  The  cura- 
tive act  does  not  specify  when  the  foreclosure 
may  be  commeaced  nor  on  what  proof  it  Is 
to  be  founded.  It  simply  provides  that  a 
tax  lien  may  be  foreclosed,  but  makes  no 
specification  as  to  time  or  default  Does 
the  owner  have  any  time  to  pay  without  lia- 
bility to  the  costs  of  foreclosure?  If  so, 
what  time?  Is  it  during  the  month  of  May, 
when,  according  to  the  old  charter,  he  can 
pay  without  fees?  Is  it  during  the  month  of 
June,  when  1  per  cent,  is  added?  Is  It  dur- 
ing any  of  the  foui'  months  Immediately  fol- 
lowing, during  each  of  which  another  ad- 
dition is  made  by  way  of  penalty  for  not  pay- 
ing? Is  it  when  the  city  treasurer  issues 
his  warrant  and  It  is  returned  uncollected? 
Is  it  after  a  sale  has  been  made,  or  is  It 
after  all  these  proceedings  have  been  had  and 
the  pressure  of  the  statute  exhausted  by  the 
service  of  a  notice  to  redeem,  which  is  con- 
templated by  tbe  curative  act,  for  It  is  ex- 
pressly mentioned  therein?  The  Legislature 
intended  either  to  give  the  city  power  to 
foreclose  as  so<hi  as  the  tax  becomes  a  Hen, 
or  else  did  not  confer  that  power  until  after 
all  the  proceedings  to  collect  the  tax  men- 
tioned by  the  old  .charter  had  been  taken  by 
the  treasurer  and  a  notice  to  redeem  duly 
given  to  the  owner  after  the  expiration  of 
the  period  of  two  years.  There  Is  no  middle 
ground  to  stand  upon.  There  is  an  Immediate 
right  to  foreclose,  or  else  no  right  until  ttie 
charter  method  of  collection  has  l>een  ex- 
hausted. 

What  does  the  word  "foreclosure"  imply, 
especially  when  read  in  the  light  of  the  pro- 
visions of  the  old  charter  relating  to  the  sub- 
ject? What  is  foreclosed?  The  old  charter 
says,  "the  equity  of  redemption  in  said  lands 
struck  off  to  the  city."  What  Is  there  to  re- 
deem from  unless  a  sale  has  been  bad? 
What  does  "equity  of  redemption"  mean,  as 
used  in  the  statute,  unless  some  right  of  the 
owner  has  already  been  imperiled,  but  he  still 
tias  the  right  to  redeem  his  land  from  the 
sale  by  paying  the  tax  and  expenses?  A  tax- 
ing statute  is  to  be  construed  strictly  as  to 
the  taxing  power  and  liberally  as  to  the  owner, 
not  only  because  the  Legislature  in  authoriz- 
ing proceedings  to  divest  a  freeholder  of  Iiis 
laud  is  presumed  to  take  unusual  cap  to 
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make  Its  meaning  plain,  but  because  the 
citizen  needs  more  protection  than  the  state. 
People  ex  rel.  Mutual  Trust  Co.  v.  Miller, 
177  N.  Y.  51,  67,  68  N.  E.  124;  Matter  of 
Harbeck,  161  N.  Y.  211,  217,  55  N.  E.  850; 
Matter  of  Fayerweather,  143  N.  Y.  114,  119, 
38  N.  E.  278.  Tbe  courts  below,  construing 
the  statute  according  to  this  rule,  have  held 
In  effect  that  there  can  be  no  foreclosure 
until  after  the  notice  to  redeem  has  been  serv- 
ed, and  that  method  of  procedure  Is  still 
open  to  the  city,  for  the  old  limit  of  one  year 
has  been  abolished  and  the  notice  may  be 
served  at  any  time  after  the  expiration  of  two 
years  from  the  date  of  sale  by  the  treasurer. 
The  city  is  fully  protected,  for  it  still  has  a 
complete  remedy  available,  with  interest  at 
12  per  centum  running  in  its  t&voc  In  the 
meantime.  We  think  this  construction  is  tbe 
more  reasonable,  not  only  because  it  is  less 
oppressive,  but  because  it  accords  with  the 
real  meaning  of  the  terms  "foreclosure"  and 
"equity  of  redemption,"  as  well  as  with  the 
analogies  of  the  law  relating  to  the  collection 
of  taxes  throughout  the  state.  Whoever 
beard  of  a  statute  authorizing  the  foreclosure 
of  a  tax  lien  with  the  attendant  costs,  in 
many  cases  largely  exceeding  the  amount  of 
tbe  tax,  before  any  effort  has  been  made  by 
the  municipal  government  to  collect  by  ordi- 
nary methods?  While  the  Legislature  could 
do  this,  we  do  not  think  It  has  done  it 

The  learned  counsel  for  the  appellant,  in 
order  to  justify  tbe  construction  he  contends 
for,  relies  especially  upon  the  following  sen- 
tence, which  appears  in  the  curative  act  almost 
in  direct  connection  with  the  provision  re- 
lating to  the  service  of  a  notice  to  redeem: 
"The  remedies  herein  provided  shall  be  in  ad- 
dition to  tbe  other  methods  provided  in  the 
charter  of  the  city  of  Rochester  for  the  collec- 
tlcna  of  taxes  in  the  said  city  of  Rochester 
and  not  dependent  upon  them  or  any  of 
them."  This  seems  plain  when  read  by  itself, 
bat  it  is  not  plain  when  read  In  connection 
with  the  old  charter.  The  remedy  of  fore- 
closure was  not  an  additional  remedy  because 
It  had  already  been  provided.  The  fore- 
closure authorized  by  the  old  charter,  how- 
ever, depended  upon  what  had  actually  been 
done  by  the  mayor,  treasurer,  and  other  offi- 
cers of  tbe  city,  when  their  acts  were  es- 
sential to  the  validity  of  the  tax.  The  re- 
quirements of  the  statute  had  not.  In  fact, 
been  complied  with,  for  the  mayor  had  failed 
to  attach  the  seal  of  the  dty  to  his  warrant 
to  the  treasurer  and  the  courts  had  held  that 
on  tills  account  the  treasurer  had  no  author- 
i^  to  collect  the  taxes.  Matter  of  City  of 
Rotdiester  v.  Bloss,  77  App.  Div.  28,  79  N.  Y. 
Sapp.  236;  Id.  173  N.  Y.  646,  66  N.  E.  1105. 
rwiiat  had  been  done,  therefore,  was  not 
enough  to  authorize  foreclosure  according  to 
tbe  old  charter,  aad  hence  the  Legislature  pro- 
vided that  the  proceedings  to  collect  the  tax 
should  be  valid  notwithstanding  such  omis- 
sion and  gave  tbe  remedy  of  foreclosure 
based  upon  that  changed  condition  of  affairs. 


The  omissions  were  made  immaterial  and  the 
right  to  foreclose  given  on  that  basis.  In 
this  sense  only,  as  we  read  the  act,  was  the 
•remedy  of  foreclosure  "in  addition  to  the  . 
other  methods  provided  in  the  charter  of  the 
city  of  Rochester  for  the  collection  of  taxes." 
In  this  sense  only  was  the  new  remedy  of 
foreclosure  not  dependent  upon  such  old 
methods  as  had  not  been  compiled  with,  al- 
though It  was  dependent  upon  what  had  been 
done  according  to  law,  after  all  omissions 
had  been  cured  by  the  Legislature  and  the 
procedure  which  had  not  been  followed  made 
the  same  in  effect  as  if  it  had  been  strictly 
pursued. 

We  are  also  of  the  opinion  that  the  "fore- 
closure of  tax  liens"  authorized  by  the  cura- 
tive act  means  the  Hens  created  by  the  record 
of  the  list  of  lands  sold  In  the  county  clerk's 
office,  and  not  the  lien  created  by  the  levying 
of  the  tax  by  the  common  council.  When  the. 
lien  becomes  a  matter  of  record  in  the  office 
which  contains  a  history  of  all  titles  In  tbe 
county,  It  Is  dignified  in  tbe  statute  by  the 
name  of  a  tax  lien,  which  may  be  foreclosed 
in  a  court  of  record  the  same  as  a  mortgage 
lien  when  a  mortgage  Is  recorded  in  that 
office. 

It  is,  however,  argued  that  according  to  the 
curative  act  an  action  at  law  may  be  com- 
menced to  recover  the  amount  of  the  tax  as 
soon  as  It  becomes  due,  without  any  sale  by 
the  treasurer,  and  that  this  remedy  is  nearly 
as  severe  as  an  action  of  foreclosure.  If  this 
Is  so,  and  we  are  not  now  required  to  pass 
upon  the  question,  it  does  not  follow  that  the 
Legislature  intended  to  give  two  drastic 
remedies,  each  Involving  the  Imposition  upon 
the  taxpayer  of  costs  out  of  all  proportion  to 
the  amount  of  the  tax,  instead  of  one. 

We  have  reached  the  conclusions  announced 
not  without  hesitation,  for  whatever  construc- 
tion is  adopted  serious  difficulties  are  en- 
countered. The  real  meaning  of  the  Legis- 
lature is  not  clear,  but  all  doubts  as  to  the 
construction  of  a  taxing  statute  are  to  be 
resolved  in  favor  of  the  taxpayer,  and  we 
resolve  those  doubts  in  this  case  by  affirming 
the  Judgment  appealed  from,  with  costs. 

GRAY,  BARTLBTT,  HAIGHT,  and  WER- 
NER, JJ.,  concur.  CULLEN,  a  X,  dissents. 
O'BRIEN,  J.,  absent 

Judgment  affirmed. 


(188  Mass.  396) 

GARFIELD  v.  PEERLESS  MOTOR  CAR  CO. 

(Supreme    Judicial    Coart    of    Massachusetts. 

Worcester.    Oct.  28,  1905.) 

1.  Pkincifal    and    Agent — Emflotuent    of 
Agent — Contbact — Constbuction. 

Where  a  manufactureT's  contract  appoint- 
ed plaintiff  exclusive  agent  for  the  sale  of 
automobiles  for  W.  and  vicinity,  and  expressly 
provided  that  if  the  agent  received  inquiries 
from  territory  other  than  his  own,  he  should 
promptly  refer  them  to  defendant,  the  ag^it 
was  entlUed  to  commissions^  <^^^^jM|1^ 
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outside  of  hia  territory,  to  a  residott  thereof 
temporarily  residing  elsewhere. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent.  Dig.  Principal  and  Agent,  f  199.] 
2.  Same — Satjcs  by  Pbincipai,. 

Where  plaintiff  was  made  an  ezclnsive 
agent  for_  the  sale  of  defendant's  antomobiles 
in  a  specified  territory,  and  there  was  nothing 
in  the  contrart  to  limit  the  words  "exclusive 
agent,"  the  right  to  plaintiff's  territory  was 
exclusive  of  the  principal,  as  well  as  of  other 
agents. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  PKnclpal  and  Agent,  |  199.] 

8.  EviDEncE — Vabtino  Costeaccp  by  Pabol — 

Customs  and  Usages. 

Where  a  contract  appointing  plaintiff  as 
defoidant's^  exclusive  sales  agent  in  a  certain 
territonr  did  not  contemplate  sales  made  by 
others  in  such  territory,  but  provided  for  com- 
pensation by  way  of  deduction  in  the  price  paid 
by  plaintiff,  evidence  of  a  usage  that  an  exclu- 
sive agent  was  entitled  to  his  commission  on  all 
sales  in  his  territory,  by  whomsoever  made, 
was  _  not  objectionable,  in  an  action  for  com- 
•  missions  on  a  sale  made  to  a  resident  of  plain- 
tiff's territory  by  defendant,  as  contradicting 
the  contract,  but  was  admissible  to  cover  a 
point  not  embraced  therein. 
4.  Pmncipax.   anb   Agent — Selliro   Aqeit^— 

Contract — VroiJVTiGN. 

Where  a  contract  appointing  plaintiff  de- 
fendant's exclusive  agent  for  the  sale  of 
antomobiles  within  a  certain  territory  provided 
that  all  inquiries  from  territory  other  than 
his  own  should  be  promptly  referred  to  de- 
fendant efforts  made  by  plaintiff  to  sell  a  car 
to  a  resident  of  territory  other  than  his  own 
constituted  a  violation  of  the  contract  and 
not  an  act  done  thereunder. 

6.  Saue  —  Actions  fob  Goumibbions  —  In- 
stbt7cti0ns. 

Where,  in  an  action  for  an  agent's  com- 
missions on,  a  sale  of  an  automobile,  the  evi- 
dence would  have  Justified  a  finding  that  plain- 
tifF  sent  a  man  to  see  the  customer,  after 
defendant's  agent  had  said  to  him  that  any 
man  that  left  his  card,  or  admitted  they  had 
any  conversation  with  plaintiff  in  regard  to 
the  car,  was  plaintlfrs  customer,  and  he 
should  get  the  commission,  it  was  proper  to 
refuse  to  rule  that  plaintiff's  efforts  to  sell  the 
car  were  not  a  consideration  for  a  promise 
thereafter  made  by  the  defendant  to  pay  plain- 
tiff a  commission  should  It  later  self  a  car  to 
such  prospective  purchaser. 
&  Trial — Pleading — Vabianoe — Objections. 

A  general  request  for  a  rulins  that  plaintiff 
cannot  recover  is  insufficient  to  present  an  ob- 
jection of  variance  between  the  pleadings  and 
proof. 

7.  Pbincipai.  and   Agent — Sales    Agents — 
Commissions — Pbomibe  to  Pay. 

A  statement  made  to  plaintiff  by  defend- 
ant's district  agent  that  any  man  that  left  his 
card,  or  admitted  he  had  any  conversation  with 
plaintiff  in  regard  to  a  car,  was  plaintiff's 
customer,  and  he  should  get  a  commission, 
constituted  a  promise  that  if  plaintiff  would 
introduce  defendant's  car  to  one  who  after- 
wards became  a  purchaser  at  defendant's  branch 
office,  and  the  customer  admitted  that  plaintiff 
had  called  the  car  to  his  attention,  plaintiff 
should  receive  a  commission. 

8.  Evidence  —  Admissions  —  Littsbs  —  Pbb- 
UMiNABT  Proof. 

In  an  action  for  commissions  on  a  sale  of 
automobiles,  a  letter  purporting  to  have  been 
written  by  defendant  company  to  plaintiff  was 
admissible  on  proof  that  it  was  signed  in  de- 
fendant's name  by  defendant's  sales  manager. 

9.  Pbincipal    and    Agent  —  Admissions    or 
Agent — Pboof  of  Atjthobitt. 

The  fact  that  defendant  held  out  K.  as 
its  sales  manager  was  sufficient  to  make  his 


admission  of  defendant's  liability  to  pay  a  com- 
mission on  a  certain  sale  to  plaintiff  evidence 
against  defendant,  without  further  proof  as 
to  K.'8  duties. 

Exceptions  from  Superior  Conrt,  Worcesta 
County ;  Francis  A.  Qasklll,  Judge. 

Action  by  Boy  M.  Garfield  against  the 
Peerless  Motor  Car  Company.  A  verdict 
was  rendered  In  favor  of  plaintiff,  and  de- 
fendant brings   exceptions.    OverroledL 

The  letter  referred  to  in  the  opinion,  as 
printed  In  the  note,  Is  as  follows:  "Dr. 
B.  M.  Oarfleld,  Worcester,  Mass.— Dear  Sir: 
Your  telegram  of  Aug.  15,  also  letter  of 
lame  date,  received.  Also  have  received 
vord  from  Mr.  Morrison  of  Boston  to  tlie 
jffect  that  he  has  decided  to  notify  you,  and, 
jnder  the  circumstances,  we  will  have  to 
back  him  up.  We  also  note  that  he  agrees 
to  keep  your  machine  in  the  best  of  shape, 
and  we  take  pleasure  in  informing  yoa  tliat 
we  will  also  back  Iilm  up  on  tliis  and  will 
Insist  upon  it.  Trusting  tliat  the  above  will 
be  satisfactory  to  you,  we  remain,  yours, 
very  truly.   The  Peerless   Motor  Car   Ca" 

Herbert  Parker,  Chas.  C.  Milton,  and  Dani 
P.  Gay,  for  plaintiff.  Frank  Bulkeley  Smith, 
T.  H.  Gage,  Jr.,  and  Frank  F.  Dresser,  for  de- 
fendant 

LORINO,  J.  This  action  was  brought  to 
recover  commissions  on  the  sale  of  two  au- 
tomobile cars.  By  force  of  a  written  con- 
tract between  the  plaintiff  and  the  defendant, 
the  plaintiff  was  the  exclusive  agent  for  the 
defendant  in  the  city  of  Worcester  and  vici- 
nity. The  contract  was  dated  March  12, 1903, 
and  was  terminated  September  14,  1903. 
One  of  the  two  cars  in  question  was  sold 
at  the  branch  office  In  Boston  to  a  Mr.  Om- 
doff,  thra  staying  at  Gloucester  for  the  sum- 
mer, and  was  delivered  to  Iiim  at  Gloucester 
in  August  or  September,  1903.  The  plain- 
tiff claimed  that  be  was  entitled  to  the  com- 
mission on  this  sale,  because  Mr.  OmdoB 
was  resident  in  Worcester  at  the  date  of  the 
sale;  relying  on  a  trade  usage  wUch  gave 
an  exclusive  agent  Ills  commission  on  all 
sales  in  his  territory,  no  matter  by  whom 
made.  Bividence  of  this  usage  was  intro- 
duced tmder  the  objection  and  exception  of 
the  defendant  The  other  car  was  sold  at 
the  branch  office  in  Boston  to  one  BUllngB, 
of  Marlboro,  from  whom  It  came  to  ao6 
Hitchcock,  of  Marlboro.  The  plaintiff  ad- 
mitted that  be  was  not  entitled  to  a  com- 
mission on  this  sale  under  the  contract,  but 
relied  on  a  subsequent  special  agreement 
made  by  word  of  month.  The  evidence  of 
the  subsequent  special  agreement  was  as 
follows:  Upon  the  plaintifTs  telling  one 
Morrison,  the  agent  of  the  defendant  for 
New  England,  at  the  Boston  branch  office, 
that  be  had  written  to  Hitchcock,  and  that 
a  friend  of  his  had  interviewed  him,  and  he 
would  probably  buy  a  car  at  the  New  Eng- 
land branch  office  in  Boston,  Morrison  said: 
"That  any  man  that  left  his  jeaKL^acpad- 
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mitted  they  had  any  conTersatlon  with  me 
[the  plaintiff]  In  regard  to  the  car,  was  my 
[the  plaintiff's]  customer,  and  I  [he]  should 
get  the  commission."  The  car  subsequently 
was  sold  to  Hitchcock  through  Billings,  and 
there  was  evidence  that  Morrison  had  ad- 
mitted that  Hitchcock  told  him  that  the 
plaintiff  had  written  to  him  (Hitchcock)  re- 
garding the  sale.  It  appeared  that  Billings 
was  an  agent  of  the  defendant,  and  had 
been  paid  a  commission  on  this  sale. 

The  written  contract  between  the  plain- 
tiff and  defendant  recites  first,  that  the  de- 
fendant is  engaged  in  manufacturing  and 
selling  motor  cars,  and  that  the  plaintiff  is 
desirous  of  becoming  Its  exclusive  agent  for 
the  sale  of  Its  motor  cars  In  the  territory  in- 
cluded in  Worcester  and  vicinity.  It  then 
provides  that  the  defendant  appoints  the 
plaintiff  "as  its  ezclnslTe  agent  for  the  sale 
of  said  motor  cars  In  the  aforesaid  territory," 
and  agrees  to  furnish  the  plaintiff  with  circu- 
lars, catalogues,  and  other  printed  matter. 
The  plaintiff  agrees  to  maintain  proper  sales- 
rooms and  repair  and  storage  rooms  in  the 
dty  of  Worcester,  carry  In  stock,  for  sale  at 
list  prices,  one  or  more  new  motor  cars,  and 
supplies  necessary  for  replacing  parts  of 
snch  cars,  or  of  repairing  them.  It  was 
agreed  that  upon  all  sales  of  cars,  parts,  or 
supplies  made  by  the  plaintiff  a  commission 
or  discount  of  15  per  cent,  from  list  prices 
should  be  allowed  to  the  plaintiff.  Payments 
for  all  such  sales  were  to  be  made  by  the 
plaintiff  as  follows :  10  per  cent,  net  price 
of  all  orders  to  be  forwarded  to  defendant 
with  the  order;  the  balance  on  shipment. 
Then  follows  an  agreement  on  the  part  of 
the  plaintiff  "to  devote  his  ^est  energies  to 
the  sale  of  the  product  of  the  party  of  the  first 
part  [the  defendant],  and  to  secure  orders 
for  the  same  as  far  in  advance  of  delivery 
dates  as  possible,  and  to  canvass  through  his 
territory,  and  Introduce  said  product  there. 
He  agrees  to  refer  promptly  to  the  party 
of  the  first  part  [the  defendant]  all  inquiries 
received  from  territory  other  than  his  own, 
and  that  he  will  not,  except  by  permission 
In  writing  from  the  party  of  the  first  part 
(the  defendant],  sell  or  deliver  any  such 
products  in  any  territory  other  than  his 
own" ;  and  to  be  prepared  to  receive  prompt- 
ly all  cars  and  goods  ordered  by  him,  and 
tiiat  he  may  be  required  to  accept  the  same 
within  90  days  from  the  time  the  order  Is 
siren. 

The  Judge  Instructed  the  Jury  that  they 
might  find  that  the  plaintiff  was  entitled 
to  a  commission  -on  the  sale  to  Mr.  Orndoft 
under  the  first  count  of  the  substitute  de- 
claration, which  declares  on  the  contract,  and 
a  commission  on  the  sale  to  Mr.  Hitchcock 
nnder  the  third  count,  which  went  on  a 
special  contract  made  July  15,  1903. 

The  defendant  asked  the  Judge  to  give  the 
following  rulings:  "(C)  The  contract  de- 
clared on  does  not  prevent  the  defendant 
from  selling,   during  its  continuance,   cars 


outside  the  territory  specified,  although  the 
sales  are  made  to  one  who  is  a  resident 
within  the  territory."  The  conrt  gave  this 
ruling,  modified  as  follows:  "Omdoff  was 
within  the  territory  as  a  resident  within  the 
territory  at  the  time  of  the  sale  to  him,  so 
that  I  Instruct  you  that  no  question  arises 
with  reference  to  that,  even  though  the  de- 
livery of  the  machine  was  made  to  him  at 
Gloucester,  If  he  still  retains  his  place  of 
residence  in  Worcester."  "(8)  The  only 
commissions  or  discounts  which  the  plain- 
tiff can  recovor  under  the  contract  declared 
on  are  commissions  or  discounts  on  sales  to 
the  plaintiff  himself."  The  court  gave  this 
ruling,  modified  as  follows:  "You  must  be 
satisfied  that  there  was  something  under  the 
usage  of  trade  that  adds  to  the  terms  of 
this  contract,  because  it  is  admitted  that 
.the  actual  sale  was  not  made  by  Dr.  Garfield 
to  Omdoff.  •  *  •  Now  yon  have  heard 
evidence  from  certain  witnesses  called  by 
the  plaintiff,  and  Mr.  M<irrlson  does  not,  as 
I  understand,  deny  that,  and  that  is  this: 
that  If  Omdoff  was  sent  to  him,  and  Morri- 
son Is  the  agent  of  the  company,  and  the 
branch  office,  to  wit,  Morrison,  as  Its  head, 
sold  that  machine  to  a  person  having  his 
legal  residence  within  the  city  of  Worcester, 
that  under  that  contract,  according  to  the 
usage,  the  plaintiff  would  be  entitled  to  his 
commission."  "(9)  The  contract  does  not 
provide  for  the  payment  of  commissions  on 
sales  to  persons  other  than  the  plaintiff, 
when  the  sales  are  made  by  persons  other 
than  the  plaintiff  himself."  The  court  gave 
this  ruling,  modified  as  follows:  "So  you 
must  be  satisfied,  with  i;eference  to  that 
fact,  that  the  sale  was  made  prior  to  the 
15th,  that  the  usage  of  trade' applied  to  this 
contract  was  sufficient  to'  include  It,  and  the 
contract  Itself  in  terms  applies  only  to  sales 
made  by  the  company  to  the  agent  himself. 
That  Is  the  theory  of  the  contract  But  it 
was  entirely  competent,  if  the  usage  was 
otherwise,  as  applied  to  that,  that  that  meant 
that  the  company  could  consent  to  deliver  a 
machine  at  the  request  practically  of  the 
plaintiff,  and  take  Its  pay  firom  the  pur- 
chaser, rather  than  from  the  particular  man 
himself,  if  that  was  the  usage  of  trade,  as 
I  understand  Mr.  Morrison  to  practically 
have  testified."  "(12)  On  all  the  evidence, 
the  plaintiff  cannot  recover  under  count  1 
of  his  declaration."  This  was  refused.  "(13) 
If  the  sale  by  the  defendant  of  a  car  to  Om- 
doff was  made  outside  of  Worcester  and 
vldnlty,  the  plaintiff  cannot,  under  the  con- 
tract, recover  the  commission  therefor." 
This  was  refused.  "(17)  On  all  tiie  evi- 
dence, the  plaintiff  cannot  recover  under 
count  3  of  his  declaration."  This  was  refus- 
ed. "(24)  On  all  the  evidence,  the  plaintiff  did 
not  obtain  a  purchaser  for  a  sale  of  the  car 
to  Hitchcock,  and  cannot  recover  under  count 
8."  This  was  refused.  "(25)  On  all  the  evi- 
dence, the  contract  set  ont  In  count  3  is 
without  consideration,  j^f^^yOot  enforo^C 
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able."  This  was  refused.  "(26)  The  efforts 
of  the  plaintifF  to  sell  a  car  to  Hitchcock  were 
made  under  and  in  pursuance  of  a  written 
contract  existing  between  the  parties,  and 
are  not  a  consideration  for  a  promise  there- 
after made  by  the  defendant  to  pay  the  plain- 
tiff a  commission  should  it  later  sell  a  car 
to  Hitchcock.  "(27)  The  efforts  and  acts  of 
the  plaintm  to  sell  a  car  to  Hitchcock  are 
not  a  consideration  for  a  promise  thereafter 
made  by  the  defendant  to  pay  the  plaintiff 
a  commission  should  it  later  sell  a  car  to 
Hitchcock." 

The  court  modified  the  twenty-sixth  and 
twenty-seyenth  rulings  requested  as  follows: 
"Under  the  contract,  upon  the  evidence, 
Marlboro  Is  not  within  the  designated  phrase 
'Worcester  and  Its  vicinity.'  Now  that  does 
not  conclude  the  plaintiff,  however,  from 
recovering  for  the  Hitchcock  machine,  pro- 
vided there  was  a  special  contract  made 
Now  what  Is  the  evidence  with  reference  to 
that?  The  plaintiff  says  that  he  knew  of 
Hitchcock;  that  he  had  shown  Hitchcock 
a  machine;  that  Hitchcock  wanted  a  better 
machine  than  the  Knox,  and  all  that  sort  of 
thing;  and  that  he  went  to  Morrison  and 
told  him.  That  is  now  upon  the  assumption 
that  It  was  outside  the  limits  of  the  terri- 
tory, so  that  the  contract  had  nothing  to  do 
with  it  whatever.  It  was  entirely  competent 
for  Morrison,  as  manager  of  the  company  in 
New  England,  to  make  a  contract  with  Gar- 
field, If  he  saw  fit,  that  would  bind  the  com- 
pany with  reference  to  procuring  a  purchaser. 
What  does  Garfield  say?  Garfield  says,  in 
view  of  that:  *1  went  In  April  and  saw 
Morrison,  and  told  him  about  Hitchcock, 
and  asked  him  If  the  sale  was  made,  *  •  • 
If  I  would  send  him,  or  If  I  would  send 
Hitchcock  to  him,  and  that  Hitchcock  would 
say  that  I  sent  lilm,  "and  yon,  Morrison, 
shall  make  a  sale,  but  I  procure  the  customer. 
Will  yon  pay  me  the  commission?"  And 
he  said  "yes."  Morrison  said:  "Tea;  I 
will." '  Now,  if  there  was  something  yet  to 
be  done  by  this  plaintiff,  Garfield,  In  order  to 
procure  that  commission  and  to  procure  that 
sale,  and  he  did  something  in  the  future,  and 
that  promise  was  based  upon  that,  then  if 
that  is  the  fact,  that  he  did  after  this  ar- 
rangement with  Morrison  actually  send 
Henry  to  Hitchcock,  and  actually  procured 
Hitchcock  to  go  down  to  Morrison,  and  a 
sale  resulted,  then.  If  you  are  satisfied  that 
Is  the  fact,  he  would  be  entitled  to  recover 
the  commission.  Morrison  says  that  he  did 
not  make  any  such  contract  at  all ;  that  noth- 
ing was  said  about  It  In  that  way ;  that  he 
had  then  such  an  agent,  Mr.  Billings,  at 
Marlboro;  and  that  It  was  his  business,  so 
that  be  made  no  such  contract  as  that  Oar- 
field  says  he  did.  Garfield  says,  also,  that 
after  Henry  had  been  sent  to  him,  that  he 
saw  Morrison,  and  Morrison  said:  'Yes; 
Hitchcock  has  been  here,  and  mentioned  your 
name  as  sending  him,  and  I  have  sold  him  a 
machine.'    If  that  was  done,  and  the  burden 


Is  upon  the  plaintiff  to  satisfy  you,  then 
you  would  be  Justified  in  finding  a  verdict  for 
the  ^420  commission  with  reference  to  that 
Hitchcock  machine ;  but  otherwise  not." 

The  defendant  excepted  to  the  refusal  to 
rule  as  requested,  where  the  ruling  asked 
for  was  refused  or  was  not  given  in  terms, 
and  also  excepted  to  each  modification  given 
by  the  court 

At  the  trial  the  presiding  judge  admitted 
In  evidence  the  letter  printed  In  the  note, 
and  the  defendant  took  an  exception.  He 
also  admitted  In  evidence  a  conversation 
which  the  plaintiff  had  at  Cleveland  (Cleve- 
land, we  assume,  was  the  home  office  of  the 
defendant  corporation)  with  W.  H.  Kirkpat- 
rlck,  who  was  found  by  the  plaintiff  In  an 
office  with  "Sales  Manager"  on  the  door. 
Eirkpatrick  introduced  the  plaintiff  to  the 
manager,  and  they  all  three  had  a  conference. 
Afterwards  Klrkpatrick,  the  sales  manager, 
said  that  no  commission  was  due  on  the 
Hitchcock  car,  but  that  he  (the  plaintiff) 
would  get  a  check  for  the  Orndoff  car  when 
he  got  home,  because  the  car  was  sold  In  the 
city  of  Worcester.  If  commissions  were  due, 
$420  was  due  on  each  sale.  The  Jury  return- 
ed a  general  verdict  for  $840  and  interest 

1.  The  defendant's  first  contention  Is  that 
the  sale  to  Orndoff  was  outside  the  plaintiff's 
territory,  because  the  contract  of  sale  was 
made  in  Boston  and  the  car  sold  was  deliver- 
ed in  Gloucester.  His  position  Is  that  the 
place  where  the  sale  Is  made,  not  the  resi- 
dence of  the  purchaser,  is  the  test  But  we 
do  not  think  that  it  Is  so.  It  Is  manifest 
that  the  contract  contemplates  that  persons 
buying  cars  or  supplies  shall  buy  them  In 
the  territory  In  which  they  belong.  It  is  ex- 
pressly provided  that  If  the  agent  receives 
inquiries  from  territory  other  than  his  own,  he 
shall  refer  them  promptly  to  the  defendant 
This,  coupled  with  his  appointment  as  exclu- 
sive agent  for  Worcester  and  vicinity.  Implies 
that  all  Inquiries  from  Worcester  and  vicinity 
should  be  referred  to  him.  At  the  time 
of  the  sale  of  the  car  here  in  question 
to  Orndoff,  Orndoff  was  a  resident  of 
Worcester,  spending  the  summer  at  Glouces- 
ter, and  continued  to  reside  at  Worcester  for 
a  year  and  a  half  more  at  least  and  ap- 
parently still  continues  to  have  his  l^al 
domicile  there.  The  defendant's  agent  testi- 
fied at  the  trial  in  March,  1905,  that  "since 
January  of  this  year  [he]  has  been  in  Cali- 
fornia, where  he  expects  to  remain  for  a 
year."  We  are  therefore  of  opinion  that  the 
sixth  request  could  have  been  rightly  re- 
fused. But  the  presiding  Judge  gave  It  with 
the  modification  that,  so  far  as  this  case  goes. 
It  was  not  applicable,  because  Orndoff  resided 
In  Worcester.  We  Interpret  this  to  mean 
that  the  presiding  judge  thought  that  he 
could  not  say  that  there  might  not  be  cases 
in  which  sales  could  be  made  out  of  the  ter- 
ritory to  residents  within  it  without  violat- 
ing the  contract,  but  that  the  Orndoff  case 
was  not  such  a  case  The  onlv  case  cited 
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by  tbe  defendant  Is  a  case  where  an  exclu- 
sive agent  for  the  sale  of  typewriters  In  the 
state  of  Michigan  was  held  not  entitled  to 
a  commission  on  a  sale  made  to  a  corpora- 
tion baying  a  dock,  freight,  and  ticket  office 
In  Chicago  and  another  office  in  Benton 
Harbor,  where  the  sale  was  made  in  Chicago, 
and  the  machine  was  sent  by  It  to  its  office 
In  Benton  Harbor.  Wyckolf,  Seamans  &  Bene- 
dict ▼.  Bishop,  116  Mich.  414,  73  N.  W.  392. 
Tbat  does  not  help  the  defendant  here. 

2.  The  defendant's  next  contentions  are, 
aa  stated  in  the  eigbtli  and  ninth  rulings 
requested,  (1)  that  the  only  commission  to 
which  the  plaintiff  is  entitled  under  the 
contract  is  by  way  of  a  discount  on  the  price 
paid  by  the  plaintiff  to  the  defendant  on  a 
sale  made  to  him  of  a  car  which  he  resells 
to  a  customer,  and  (2)  tbat  the  trade  usage 
was  erroneously  admitted  In  evidence,  be- 
cause it  contradicted  the  contract  The  on- 
ly objection  made  is  that  evidence  of  usage 
on  the  point  is  not  admissible.  No  objection 
was  made  to  the  evidence  of  usage  Intro- 
duced, if  evidence  on  the  point  Is  admissible. 
The  defendant  relies  on  the  recent  decision 
in  Boruszweskl  ▼.  Middlesex  Assur.  Oo., 
186  Mass.  589,  72  N.  H.  250.  Had  the  con- 
tract been  what  the  defendant  contends  for, 
It  may  well  be  thought  that  the  trade  usage 
would  not  have  been  competent.  But  that 
is  not  the  contract  The  contract  was  that 
the  plaintiff  was  to  be  the  exclusive  agent 
of  the  defendant  for  Worcester  and  vicinity. 
The  sale  in  question  was  a  violation  of 
that  contract  We  do  not  agree  with  the 
defendant  in  his  argument  that  the  sale  to 
Omdoff,  being  by  the  defendant  itself,  and 
not  by  an  agent  was  not  In  derogation  of 
the  plaintiff's  rights  as  an  exclusive  agent 
for  the  territory  in  question.  In  our  opln- 
loii,  a  case  where  one  is  made  an  exclusive 
agent  for  the  sale  of  his  principal's  goods 
in  a  specified  territory,  unless  there  is  some- 
thing to  control  the  phrase,  is  the  same 
as  the  case  where  an  agent  is  given  the 
sole  and  exclusive  sale  of  the  goods  of  the 
principal,  as  was  the  agreement  In  Wlggln 
T.  Consolidated  Shoe  Co.,  161  Mass.  697,  37 
N.  B.  762.  The  right  given  here  is  ex- 
clusive of  the  principal,  as  well  as  of  other 
agents.  When  it  is  said  that  the  right  is 
exclusive  of  the  princii>a],  it  is  not  meant 
tbat  the  principal  cannot  sell.  Of  course^ 
be  can  sell;  but  If  he  does,  be  violates  the 
rights  of  hlB  agent  under  the  contract  The 
defendant  dies  to  the  contrary  in  Golden 
Qate  Packing  Co.  v.  Farmers'  Union,  55 
CaL  606,  but  after  a  full  and  careful  con- 
■{deration  >f  that  decision,  we  are  of  opinion 
that  sc  ftir  as  It  rests  on  this  ground.  It 
should  not  be  followed.  In  the  case  at  bar 
tlie  contracts  contemplated  that  every  sale 
to  a  Worcester  man  should  be  made  by  the 
plaintiff,  and  should  take  the  form  of  a  sale 
to  the  plaintiff.  In  providing  for  a  com- 
mission by  way  of  deduction  in  the  price 


paid  by  the  agent  the  contingency  which  has 
arisen  in  the  case  at  bar  was  not  a  case 
which  in  the  contemplation  of  the  contract- 
ing parties  would  arise,  and  no  provision  is 
made  for  it  To  provide  by  usage  for  that 
contingency  is  not  to  contradict  what  is 
provided  for  by  the  contract  but  to  cover 
a  point  left  uncovered  by  it  We  are  of 
opinion  that  the  usage  was  competent  and 
that  the  modification  given  by  the  presiding 
Judge  to  the  eighth  and  ninth  rulings  re- 
quested by  the  defendant  was  correct 

5.  The  defendant's  next  complaint  is  to 
the  InstructionB  given  in  substitution  for 
the  rulings  specified  in  his  twenty-sixth  and 
twenty-seventh  requests.  The  twenty-sixth 
ruling  requested  Is  plainly  wrong.  TJndcx 
our  construction  of  the  contract  an  inquiry 
by  Hitchcock,  if  one  had  been  made,  ought 
to  have  been  referred  by  the  plaintiff  to  the 
defendant  The  efforts  of  the  plaintiff  to 
sell  a  car  to  Hitchcock,  a  resident  of  Marl- 
boro, were  made  in  violation  of  the  contract 
and  not  under  and  in  pursuance  of  it  as 
stated  in  this  ruling.  The  twenty-seventh 
ruling  requested  was  rightly  refused.  The 
plaintiff  testified  that  his  first  talk  with 
Morrison,  the  defendant's  New  England 
agent  was  in  the  last  of  March  or  the  first 
of  April.  His  story  is  that  he  then  said 
that  he  had  already  written  to  Hitchcock, 
and  had  sent  one  Henry  to  see  him.  He 
also  testified  that  his  second  conversation 
with  Morrison  was  after  Hitchcock  received 
his  car,  the  last  of  May  or  the  first  of  June. 
But  Henry  testified  that  he  saw  Hitchcock 
at  the  plalntlfTs  request  and  that  this  was 
In  June.  It  was  open  to  the  Jury  to  find  that 
Henry  was  sent  by  the  plaintiff  after  the 
defendant's  New  England  agent  said  that 
"any  man  that  left  his  card,  or  admitted 
they  had  any  conversation  with  me  in  re- 
gard to  the  car,  was  my  customer,  and  I 
should  get  the  commission."  For  this  rea- 
son, the  twentyHseventh  ruling  requested 
was  rightly  refused. 

4.  The  objection  of  a  variance  between 
the  third  count  and  the  evidence  was  not 
specifically  raised  at  the  trial  A  general 
request  for  a  ruling  that  the  plaintiff  can- 
not recover  does  not  sufficiently  call  the 
attention  of  the  presiding  Judge  to  the  fact 
that  a  variance  between  the  pleadings  and 
the  evidence  is  relied  on.  We  do  not  mean 
to  express  an  opinion  on  the  question  wheth- 
er there  was  or  was  not  a  variance  between 
the  third  count  and  the  evidence. 

6.  The  defendant's  next  contention  Is  that 
fibe  New  England-  agenf  s  statement  that 
"any  man  that  left  his  card,  or  admitted  that 
they  had  any  conversation  with  me  in  re- 
gard to  the  car,  was  my  customer,  and  I 
should  get  the  commission,"  does  not  dis- 
close any  promise  or  agreement  but  is  a 
bate  statement  defining  who  are  customer*. 
But  we  are  of  opinion  that  this  statement 
can  be  construe  to  have  been  intended  for. 
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«nd  to  hare  been,  a  promise  tbat  If  the 
plaintiff  would  Introduce  tbe  Peerless  car 
to  a  man  who  afterwards  bought  one  at 
the  branch  office,  and  the  customer  admitted 
that  the  plaintiff  had  Introduced  the  car  to 
his  attention,  the  plaintiff  should  have  a 
commission. 

6.  The  letter  admitted  seems  to  be  im- 
material, and  was  competent  on  proof  that 
It  was  signed  In  the  defendant's  name  by  the 
sales  manager. 

7.  The  fact  that  Elrkpstrick  was  held 
out  by  the  defendant  to  be  Ics  sales  manager 
was  sufficient  to  make  his  admission  as  to 
the  defendant's  liability  to  pay  a  commission 
evidence  against  the  defendant,  without  fur- 
ther evidence  as  to  his  duties  as  sales  mana- 
ger. 

Exceptions  OTermled. 

(189  Han.  SES) 

CBRIBN  T.  MURPHY. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  19,  1005.) 

L  ApPEAI/— CoNCLtrsIVENESS     OF    FlHDIHOfr— 

Failukx  to  Refobt  Evidencx. 
Where  the  evidence  in  an  equity  case  Is 
not  reported,  the  master's  findings  of  fact  are 
conclusive  on  appeal,  and  the  only  question 
presented  for  appellate  decision  is  whether  the 
decree  is  consistent  with  the  findings. 
2.  Eabbmkhts  — liOOATioN  — Ways— BouRD- 

ABIES. 

The  space  between  buildings,  through  which 
a  way  "sufficiently  wide  for  all  purposes  of 
travel"  to  the  land  in  the  rear  of  the  buildings 
exists,  does  not  define  the  boundaries  of  the 
way,  but  only  the  limits  within  which  it  must 
be  laid  out. 

8.  Saub— Cbxatioh— ExcEFTion  ob  Reserva- 
tion. 

The  grant  of  a  part  of  a  tract  of  land, 
with  "right  of  passage  to  and  from  over  a  strip 
of  land  •  •  •  lying  along  the  westerly  side 
of  the  land  above  described,  the  same  to  be  used 
in  common  with  the  grantor,"  does  not  create, 
either  by  reservation  or  exception,  an  easement 
over  the  land  conveyed  for  the  benefit  of  the 
land  retained  by  the  grantor. 

4.  Save— Gbeatiok  bt  Iia>i.iOATiOK. 

Where  a  conveyance  of  a  part  of  a  tract 
of  land  leaves  to  the  grantor  full  access  to  the 
highway  over  the  land  retained  by  bim,  he  can- 
not, in  derogation  of  his  grant,  claim  an  ease- 
ment by  implication  in  any  part  of  tbe  granted 
premises,  even  to  the  extent  of  a  use  of  such 
premises  for  that  purpose  shown  to  exist  at 
the  date  of  the  deed. 

[Ed.  Note. — For  cases  In  point,  see  voL  17, 
Cent.  Dig.  Easements,  }}  61,  53.] 

5.  SAsrK— CoNSTBacTioN  or  Graht. 

Where  a  conveyance  of  the  easterly  part 
of  a  tract  of  land  carried  as  appurtenant  thereto 
a  way  "lying  along  the  westerly  side  of  the 
land  described,  tbe  same  to  be  used  in  common 
with  the  grantor,"  the  way,  while  not  exclusive 
in  the  grantee,  lay  entirely  on  the  premises 
retained  by  tbe  grantor. 
8.  Saib  —  Unckbtaihtt  or  Bouruabiu  — 

DEFimnON  BY  TTSEB. 

Where  the  boundaries  of  a  way  are  not 
defined  in  the  deed  creating  the  same,  such 
boundaries  are  to  be  determined  by  a  resort 
to  the  purpose  for  which  the  way  was  created 
and  the  acts  of  those  having  the  right  of  user. 

[Ed.  Note. — For  cases  in  point,  see  ToL  17, 
Cent.  Dig.  Easements,  i  lO&J 


7.  Same—Obstbttction  ot  Wat— Rxuotai.  or 

OnsTBucTieN. 
The  act  of  a  landowner  In  obstmcdng  by 
a  fence  the  use  of  a  way  existing  in  favor  of 
an  adjoining  landowner  over  the  former's  land 
is  unjustifiable,  and  the  removal  of  the  fence 
by  the  adjoining  owner  within  the  limits  of 
the  way  is  not  wrongful. 

[Ed.  Note. — For  cases  in  point,  see  toL  17, 
Cent  Dig.  Easements,  |  129.] 

8.  iNJTTNOTioN— OBotntDS— Past  Tbespasbes. 

A  bill  for  injunction  may  not  be  maintained 
on  account  of  past  trespasses, 

[Ed.  Note. — For  cases  In  point,  see  toL  27, 
Cent.  Dig.  Injunction,  S  20.] 

9.  Tbespasb— Acts  CoNSTiTUTiNa  iNnntT  to 
Pbopebtt. 

The  act  of  the  owner  of  a  way  over  an- 
other's land  in-  accumulating  and  discharging 
water  '  and  shoveling  snow  upon  the  latter'i 
land,  when  not  done  for  the  Improvement  or 
repair  of  the  way,  is  unlawful. 

10.  EquiTT— Rights  to  Dkobebs— SOT-ncmi* 
CT  OF  Pboot. 

Failure  to  maintain  all  the  allegations 
of  a  bill  in  equity  does  not  preclude  plaintilt 
from  obtaininj;  equitable  relief,  if  those  sua- 
tained  are  snmcient  to  entitle  him  to  a  decree. 

11.  iRJTTnCIIOK  —  Oboitrd  —  Tbkbpasb   OH 

LiANO. 

The  Inconvenience  and  annoyance  which 
result  from  repeated  trespasses,  which,  though 
relatively  harmless,  interfere  with  the  free  nae 
and  eijoyment  of  real  property,  authorise  the 
Issuance  of  an  Injunction  to  prevent  their  con- 
tinued repetition,  even  if  a  recovery  of  nominal 
damages  at  law  would  afford  full  compensatian 
for  the  trespasaea. 

[EM.  Note. — ^For  cases  In  point,  aee  voL  27, 
Cent  Dig.  Injunction,  I  101.] 

12.  Equitt-^ubiboiciioh- Title  to  Lard. 
Courts  of  equity  have  at  least  concurrent 

jurisdiction  with  courts  of  law  to  adjudicate 
title  to  land. 

[Ed.  Note. — For  cases  in  point,  see  ToL  1% 
Cent  Dig.  Equity,  f  39.] 

IS.  iRJXJRonoN  — Gbourdb— Irbolvsrot  or 

Defenoart— Necessity. 
Insolvency  of  a  defendant,  from  which  his 
Inability  to  pay  damages  may  be  inferred,  is 
not  necessary  in  order  to  confer  jnrisdiction  on 
a  court  of  equity  to  enjoin  him  from  trespasting 
on  land. 

[Ed.  Note.— For  cases  in  point,  see  voL  27, 
Cent  Dig.  Injunction,  {  99.] 

Appeal  from  SnperlOT  Goart,  Hampden 
County ;  Edward  P.  Pierce,  Judge. 
■  Bill  for  injunction  by  Bridget  O'Brien 
against  John  F.  Murphy.  In  tbe  superior 
court  the  bill  was  dismissed,  and  plaintiff 
appealed.    Reversed. 

B.  A.  McCllntock  and  J.  P.  KIrby,  ft>r  ap> 
pellant  J.  R.  Callahan  and  T.  B.  O1>0DiieU, 
for  appellee. 

BRALEX,   X    This  to  •  bOI  in   eQoity, 

brought  In  the  superior  conrt,  praying  for  an 
injunction  to  restrain  the  defendant  from 
wrongfully  Interfering  with  the  plaintiff's 
use  of  her  estate,  and  for  general  relieC 
Having  been  referred  to  a  master,  upon  bis 
report  a  decree  was  entered  dismissing  the 
bill,  and  the  case  la  before  us  on  tbe  plain- 
tiff's appeal.  His  findings  of  fact  most  be 
taken  as  conclnttve,  as  the  evidence  is  not 
reported,  and  tbe  only  question  for  our  ded- 
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8ion  Is  whether  the  decree  Is  consistent  with 
them.  East  Tennessee  Land  Co.  t.  Leesonr 
183  Mass.  37.  38,  66  N.  B.  427. 

The  parties  own  coatiguous  estates  fronting 
on  a  public  street,  from  which  access  to  the 
?ear  land  of  each  is  over  a  private  way  used 
In  common,  but  not  defined  by  metes  and 
bounds.  £^m  the  nature  of  the  title,  it  be- 
comes important  to  first  determine  the  prop- 
er location  of  this  way,  as  the  alleged  wrong- 
ful use  of  the  plaintiff's  land  by  the  defendant 
for  this  purpose  Is  the  principal  foundation 
of.  the  suit  Both  estates,  formerly  owned 
by  a  common  grantor,  consisted  of  one  tract, 
with  two  dwelling  houses.  In  1874  he  made 
a  division  by  conveybig  the  easterly  part, 
with  the  dwelling  house,  to  the  predecessor 
of  the  defendant,  who  has  occupied  the  jprem- 
Ises  since  he  acquired  title  In  1896.  In  the 
deed  of  conveyance  there  was  granted  as 
appurtenant.  "•  •  •  the  right  of  passage 
to  and  from  over  a  strip  of  land  sufficiently 
wide  for  all  purposes  of  travel,  with  team  or 
on  foot,  lying  along  the  westerly  side  of  the 
land  above  described,  the  same  to  be  used  In 
common  with  the  grantor  and  those  claiming 
under  him  for  the  purpose  of  entering  upon 
the  rear  part  of  the  lot  above  described."  Up- 
on the  findings  appearing  In  the  report  as 
amended,  and  those  subsequently  made  In  re- 
sponse to  objections  filed  by  the  parties  when 
the  draft  report  was  submitted,  but  not  em- 
bodled  in  the  final  report,  as  they  should  have 
been,  the  way  of  necessity  passed  between  the 
dwelling  houses  of  the  respective  parties. 
These  buildings  were  13  feet  apart,  and  this 
space  affords  the  only  feasible  means  by 
wblcb  the  land  In  the  rear  of  either  house 
conld  be  reached.  This  narrow  space,  how- 
ever, does  not  define  the  boundaries,  but  only 
the  limits  within  which  a  way  conveniently 
mast  be  laid  oat  Johnson  v.  Kinnlcatt,  2 
CoBh.  153. 

Notwithstanding  the  plaintiff's  contention 
that  by  the  erection  of  fences  running  north- 
erly along  the  division  line,  from  a  point  13 
feet  south  of  the  intersection  of  this  line  with 
the  line  of  the  south  wall  of  the  defendant's 
house  extended,  and  which  had  been  main- 
tained in  substantially  the  same  location  for 
more  than  20  years,  she  had  acquired  certain 
prescriptive  rights  over  the  land  of  the  de- 
fendant, her  claim  Is  not  sustained  by  the 
master.  The  rights  of  the  parties  are  thus 
left  as  established  by  the  grant  At  the  date 
of  the  deed  the  way  used  by  the  original 
(rantor  ran  partly  on  land  now  owned  by 
the  defendant,  and  so  continued  to  be  used 
nntll  1887.  In  that  year  a  division  fence, 
which  has  since  been  maintained,  was  built 
on  the  line  that  ran  north  and  south  between 
the  estates.  Unless  tbe  plaintiff  has  a  right 
to  subject  the  defendant's  land  to  a  part  of 
the  easement,  the  physical  location  of  the 
way  on  her  land  next  to  the  westerly  side  of 
the  fence  must  be  deemed  the  true  location. 
The  language  of  the  grant  did  not  create, 
either  by  reservation  or  exception,  an  ease- 
ment over  the  laud  conveyed  for  tiie  benefit 


of  the  remaining  land  now  owned  by  the 
plaintiff.  There  are  no  sufficient  words  to 
support  an  implied  grant  on  the  part  of  the 
grantee,  or  to  Indicate  that  the  grantor  re- 
tained this  right  as  a  part  of  his  former 
estate^  to  be  used  in  connection  with  tbe  re- 
mainder. Wood  V.  Boyd,  145  Mass.  176,  18 
N.  E.  476;  White  v.  N.  Y.  &  New  England 
Railroad  Co.,  156  Mass.  181,  80  N.  E.  612; 
Haverhill  Savings  Bank  v.  Griffin,  184  Mass. 
419,  68  N.  E.  839.  This  division  left  to  the 
grantor  full  access  to  the  highway  over  the 
remaining  land.  There  being  no  necessity 
for  tbe  use  of  any  part  of  the  granted  prem- 
ises, he  could  not,  In  derogation  of  his  grant, 
claim  an  easement  therein  by  Implication, 
even  to  the  extent  of  the  use  shown  at  the 
date  of  his  deed.  Garbrey  v.  Willis,  7  Allen, 
364,  83  Am.  Dec.  688 ;  Randall  v.  McLaughlhi, 
10  Allen,  366;  Buss  v.  Dyer,  125  Mass.  287, 
291 ;  New  York  &  New  England  Railroad  v. 
Ralhroad  Commissioners,  162  Mass.  81,  83, 
88  N.  E.  27. 

The  "right  of  passage"  is  described  as 
placed  along  "the  westerly  side  of  the  land 
above  described,"  and  is  thus  brought  inside 
of  the  division  line,  as  the  grantee's  land  lay 
entirely  to  the  east  of  this  line.  He,  indeed, 
says  that  it  is  "to  be  used  in  common."  By 
this  phrase  he  Intended  that,  while  the  ease- 
ment as  such  became  appurtenant  to  the  land 
conveyed,  the  right  granted  was  not  exclusive. 
Such  construction,  while  it  places  the  way 
wholly  upon  the  plaintiff's  land,  does  not 
define  Its  boundaries,  which,  being  left  un- 
certain, are  to  be  determined  by  resort  to 
the  purpose  for  which  It  was  granted  and 
tbe  acts  of  those  having  the  right  of  user. 
Bannon  v.  Angier,  2  Allen,  128.  From  the 
evidence  before  him,  Including  a  view  of  the 
premises,  the  master  states  that  "a  way 
sufficient  in  length  for  the  purpose  of  entering 
upon  the  rear  part  of  the  Murphy  land,  for 
all  purposes  of  travel,  with  team  or  on  foot 
would  extend  upon  the  land  of  the  plaintiff 
along  the  side  division  line  to  a  point  in  said 
line  20  feet  southerly  of  said  jwlnt  of  Inter- 
section of  the  said  division  line  with  the  line 
of  the  south  wall  of  the  Murphy  house  ex- 
tended." 

The  plaintiff  contends  that  it  should  not 
be  extended  further  than  Is  necessary  to 
enable  the  defendant  conveniently  to  pass 
upon  his  own  premises,  directly  in  the  rear 
of  his  house,  and  for  this  purpose  the  fall 
length  of  20  feet  below  the  line  of  ihter- 
sectlon  would  not  be  required.  But  it  must 
be  taken  as  settled  by  the  terms  of  the  report 
that  a  way  across  the  plaintiff's  land  has  been 
defined  for  the  length  and  width  described. 
How  far  she  would  have  the  right  to  establish 
and  maintain  reasonable  gates  and  bars  at 
the  termini  to  protect  her  property  from  un- 
lawful and  annoying  intrusion  is  not  before 
us,  and  need  not  be  decided.  See  Short  v. 
Devlne,  126  Mass.  119.  124,  15  N.  E.  148. 
From  this  establishment  of  the  way,  the  act 
of  the  plaintiff  in  obstructing,  its  use  by  a 
fence  at  the  southerly  end  was  unJustifiabl^C 
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and  tbe  removal  of  tbis  fence  by  the  defoid- 
ant,  within  the  limits  of  the  way  as  defined, 
was  not  in  excess  of  his  lawful  right  But,  as 
the  bill  cannot  be  maintained  for  past  tres- 
passes, there  Is  no  occasion  to  consider  the 
further  finding  that  in  the  exercise  of  this 
right  the  defendant  slightly  exceeded  his 
authority.  Washburn  t.  Miller,  117  Mass. 
376. 

If  the  final  location  of  the  way  presented 
the  most  important  question,  the  report  also 
states  that  the  defendant,  by  ditches  upon 
bis  land,  accumulated  and  discharged  water, 
and  also  shoveled  snow  in  small  quantities, 
upon  the  platntiffa  land.  Not  being  done 
for  the  Improvement  or  repair  of  the  way, 
these  acts  were  correctly  found  to  have  been 
unlawful.  Bathke  v.  Gardner,  134  Mass.  14, 
16.  While  It  Is  stated  that  the  Injury  was 
Inappredable,  It  also  Is  found  that  the  de- 
fendant claimed  to  have  acted  within  his  law- 
ful rights,  and,  although  suits  to  recover 
damages  were  pending,  "his  conduct  after 
the  bringing  of  the  actions  at  law  and  prior  to 
the  filing  of  tbe  bill  was  such  as  to  indicate 
that  the  acts  would  be  continued  and  re- 
peated." 

A  failure  to  maintain  all  the  allegations 
of  the  bill  does  not  preclude  the  plalntifC 
from  equitable  relief.  If  those  sustained  are 
sufficient  to  entitle  her  to  a  decree.  It  Is 
true  that  she  has  not  suflfered  "Irreparable 
Injury,"  in  the  sense  that  the  wrongs  threat- 
ened cannot  readily  be  estimated  or  com- 
pensated by  money  damages;  and  therefore 
it  Is  argued  that  she  should  be  remitted  to 
an  action  at  law.  See  Lynch  v.  Union  In- 
stitution for  Savings,  168  Mass.  394,  33  N.  E. 
603;  s.  c,  159  Mass.  306,  34  N.  E.  864,  20 
L.  B.  A.  842.  The  inconvenience  and  annoy- 
ance from  repeated  trespasses,  though  rela- 
tively harmless,  but  which  Interfere  with  the 
free  use  and  enjoyment  of  real  property, 
justify  tbe  Interference  of  a  court  of  equity 
to  prevent  their  contlpued  repetition,  even  If 
a  recovery  of  nominal  damages  at  law  would 
afford  full  compensation.  Slater  v.  Qunn, 
170  Mass.  509,  49  N.  E.  1017;  Jager  v.  Vol- 
llnger,  174  Mass.  621,  622,  65  N.  E.  458; 
C!obb  V.  Mass.  Chemical  Co.,  179  Mass.  423, 
60  N.  B.  790 ;  Boston  &  Maine  R.  B.  v.  Sulli- 
van, 177  Mass.  230,  234,  58  N.  E.  689,  83  Am. 
St  Rep.  275;  DrlscoU  v.  Smith,  184  Mass. 
221,  223,  68  N.  E.  210 ;  Wheelock  v.  Noonan, 
108  N.  T.  179,  185,  186,  15  N.  B.  67,  2  Am. 
St  Bep.  405.  If  the  plaintUTs  title  Is  put  In 
Issue,  It  can  be  as  well  determined  by  a  court 
clothed  with  full  equity  powers  as  at  law. 
Tbe  jurisdiction  at  least  is  concurrent  Bil- 
lings V.  Mann,  156  Mass.  203,  30  N.  E.  1136. 
It  has  been  said  that  the  Insolvency  of  a  de- 
fendant from  which  his  inability  to  pay  dam- 
ages may  be  Inferred,  affords  a  reason'  for 
entertaining  such  a  bill,  where  otherwise  re- 
lief would  be  denied.  This  element,  however. 
Is  no  longer  required  In  order  to  confer  juris- 
diction. Boston  &  Maine  Railroad  r.  Sulli- 
van, ubl  supra. 


Tbe  decree  of  tbe  superior  court  should  be 
reversed,  and  a  decree,  without  costs,  entered 
In  favor  of  the  plaintiff,  overruling  the  ex- 
ceptions of  both  parties,  confirming  tbe  re- 
port, and  awarding  an  Injunction  restraining 
and  enjoining  the  defendant  from  committing 
further  trespasses  similar  to  those  described 
In  the  report 

Decree  accordingly. 


(189  Mass.  S3U 
NBALB  V.  SPRINGFIELD  ST.  RT.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  19,  1905.) 

OABBIEBS—  PASSSNOKBS  —  BOABDINO       STREET 
Gab— CONTBIBUTOBT   NXOLIOENCS. 

Plaintiff,  intending  to  board  an  approach- 
ing street  car  the  side  of  which  projected  over 
the  rail  about  eight  inches,  stocMl  in  a  space 
about  two  feet  from  the  south  rail  of  the  track 
at  a  stopping  place,  and  aa  the  car  approached 
plaintiff  leaned  his  head  forward  and  signaled 
the  car,  when  he  was  struck  on  the  head  by 
some  part  of  the  car,  but  bis  body  was  not 
injured.  BeJd,  that  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  taking  a  position 
outside  the  reach  of  the  car,  and  was  not 
entitled  to  recover. 

[Ed.  Note. — For  rases  In  point  see  voL  9, 
Cent  Dig.  Carriers,  K  1368,  1364.] 

Exceptions  from  Superior  Court,  Hampden 
County;  Ellsha  R  Maynard,  Judge. 

Action  by  Daniel  Neale  against  the  Spring- 
field Street  Railway  Company.  A  vodlct 
was  directed  in  favor  of  defendant  and  plaln- 
tlfl  brings  exceptions.    Overruled. 

J.  B.  Carroll  and  W.  H.  McCUntodt,  for 
plalntlfr.  Henry  W.Ely  and  Jonathan  Barnes, 
for  defendant 

LATHROP,  J.  This  Is  an  action  top  per- 
sonal injuries  received  by  the  plaintiff  from 
being  struck  by  an  electric  car  of  the  defend- 
ant In  the  superior  court  at  the  close  of 
the  evidence  for  the  plaintiff,  the  judge  ruled 
that  the  plaintiff  was  not  entitled  to  recover 
and  directed  a  verdict  for  tbe  defendant 
The  case  Is  before  us  on  the  plalntlfTs  ez- 
ceptlonsL 

Tbe  accident  occurred  shortly  after  7  o'clock 
In  the  evening  of  February  23,  1903,  at  a 
I>oInt  about  a  quarter  of  a  mile  eastwardly 
from  tbe  village  of  Feeding  Hills,  In  the  town 
of  Agawam,  In  a  sparsely  settled  neighbor- 
hood. In  tbe  vicinity  of  the  place  of  the 
accident  tbe  defendant's  track  runs  In  the 
highway  on  the  southerly  side  of  the  travel- 
ed way.  Westwardly  from  the  place  of  the 
accident  the  highway  rises  In  a  long  grade, 
and  at  the  place  of  tbe  accident  tbe  part  of 
tbe  highway  occupied  by  the  traveled  way 
and  the  defendant's  track  Is  8  or  4  feet  above 
the  level  of  the  adjoining  land  south  of  the 
track;  tbe  distance  between  tbe  south  rail 
and  the  upper  edge  of  the  embankment  being 
between  3  and  4  feet.  There  was  no  sidewalk  or 
path  on  the  south  side  of  the  track.  There  was 
snow  on  the  ground  at  the  time  of  the  ncd- 
dent  and  a  snow  plow  bad  been  along  and 
cleared  the  track,  leveling  the  sdov  on  otch 
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Bldetbereof.  The  plaintiff  was  familiar  with 
the  locality,  and  had  frequently  taken  cars 
there.  On  the  evening  of  the  accident,  the 
plaintiff,  'Who  had  come  from  Springfield  In 
the  afternoon  to  see  his  son,  came  out  into 
the  highway  with  his  son  from  a  house  on 
the  north  side  of  the  street  to  take  a  car 
back  to  Springfield.  Upon  reaching  the  track 
the  son  walked  up  the  grade  to  the  west  for 
some  distance.  The  plaintiff  crossed  the 
track  at  a  point  somewhat  westerly  from  the 
place  of  the  accident,  and  walked  easterly 
along  the  south  side  of  the  track,  looking 
back  occasionally  at  the  car  which  he  saw 
approaching.  When  be  reached  the  point  of 
the  accident,  he  stopped,  and  waited  for  the 
car,  fronting  obliquely  toward  the  track,  and 
with  his  face  turned  toward  the  car.  He 
stood  In  a  space  about  2  feet  from  the  south 
rail,  where  the  snow  had  been  scraped  off  by 
the  plow  so  as  to  be  substantially  lerel  with 
the  track,  and  beyond  which  was  a  ridge  of 
snow  about  18  Inches  high.  The  side  of  the 
car  projected  about  8  inches  beyond  the  ralL 
As  the  car  approached  the  son  signaled  It, 
and  the  plaintiff,  leaning  his  head  forward, 
also  signaled  It  He  was  struck  on  the  head 
by  some  part  of  the  car,  but  his  body  was 
not  Injured. 

We  assume,  in  favor  of  the  plaintiff,  that 
there  was  some  evidence  of  the  defendant's 
negligence  in  running  at  too  high  a  rate  of 
speed.  But  we  are  of  opinion  that  on  the 
evidence  the  plaintiff  was  not  in  the  exercise 
of  due  care.  It  Is  evident  that,  If  he  had  not 
pnt  his  head  forward,  he  would  not  have 
been  struck.  It  Is  the  duty  of  a  person  in- 
tending to  enter  a  car  upon  a  highway  to  take 
a  position  outside  the  reach  of  an  approach- 
ing car;  for  it  is  common  knowledge  that  a 
car  usually  passes  a  person  who  has  signaled 
It  to  stop,  80  that  he  may  enter  by  the  rear 
end.  Cox  v.  South  Shore  &  Boston  Street 
Hallway,  182  Mass.  497,  499,  55  N.  B.  823; 
Qarvey  v.  Rhode  Island  Co.  (B.  I.)  58  Atl. 
456.  The  same  rule  has  been  applied  where 
a.  person  Intending  to  board  a  train  on  a 
steam  railroad  stands  too  near  the  edge  of 
the  platform  and  Is  struck.  Pennsylvania 
Railroad  v.  Bell,.  122  Pa.  58,  15  Atl.  561. 
Matthews  v.  Pennsylvania  Railroad,  148  Pa. 
491,  24  Atl.  67. 

Eixceptlons  overruled. 


(189  Mass.  SdU) 

DBSAUTBLS  ▼.  OLOUTIER  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  19,  1905.) 

Mabtxb  and  Sebvant  —  Injury  to  Fellow 
Skbvant— Oedkb  of  Euplotbb. 
An  employer,  though  ordering  an  emplo;£ 
In  a  room  in  an  icehouse  to  throw  a  pick  over 
a  partition  Into  another  room,  is  not  liable  for 
an  injury  received  by  an  employ^  in  the  latter 
room  by  being  struck  by  the  pick  on  its  being 
negligently  thrown  over,  as  the  order  can  only 
be  interpreted  as  one  to  throw  the  pick  in  a 
proper  way,  and  not  as  directing  the  act,  re- 


gardless of  the  safety  of  the  employga  In  the 
other  room. 

•  [Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  S8  417,  533.] 

Exceptions  from  Superior  Court,  Hampden 
County ;  Elisba  B.  Maynard,  Judge. 

Action  by  Eusebe  Desautels  against  Felix 
J.  Clontler  and  others.  There  was  a  ver- 
dict for  defendants,  and  plaintiff  brings 
exceptions.    Overruled. 

T.  B.  O'Donnell,  for  plalntUt.  Brooks  & 
Hamilton,  for  defendants. 

liATHROP,  J.  This  Is  an  action  of  tort  «t 
common  law  for  personal  Injuries  received  by 
the  plaintiff  while  In  the  employ  of  the  de- 
fendants. At  the  trial  In  the  superior  court, 
at  the  dose  of  the  plaintiff's  evidence,  the 
Judge  ruled  that  the  action  could  not  be 
maintained,  and  directed  a  verdict  for  the 
defendants.  The  case  Is  before  xa  on  the 
plaintiff's  exceptions. 

The  defendants  wore  the  proprietors  of  an 
Ice  business,  and  had  an  icehouse,  divided  by 
partitions  Into  compartments  or  rooms,  each 
about  50  by  75  feet  In  extent  The  partitions, 
according  to  the  plaintiff's  testimony,  were 
about  27  feet  In  height  and  extended  to  with- 
in 5  feet  of  the  roof.  At  the  time  of  the 
accident  the  plaintiff  was  working  with 
others  in  room  2,  and  was  Injnred  by  being 
struck  In  the  foot  by  an  ice  pick,  which  was 
thrown  over  the  partition  from  room  1  by  a 
fellow  servant  named  HcFadden.  The  sur- 
face of  the  Ice  In  both  rooms  was  at  the  time 
within  about  12  feet  of  the  top  of  the  parti- 
tion, and  there  was  a  ladder  to  each  opening 
In  the  building,  which  was  used  by  the  work- 
men as  th6  surface  of  the  ice  was  raised. 
McFadden  testified  that  as  he  was  going  up 
the  ladder  leading  to  room  1,  and  when  he  was 
6  feet  from  the  ground,  one  of  the  defendants 
"told  him  to  take  the  pick  and  throw  it  over 
In  the  other  room;"  that  he  "took  the  pick 
and  got  on  top  of  the  ice,  and  threw  the  pick, 
and  called  out  to  the  men  below  to  look  out ;" 
that  "he  hollered,  'Look  out !'  before  he  threw 
the  pick  over,  and  then  threw  the  pick."  He 
was  then  asked:  "How  long  after  you  holler- 
ed, 'Look  ont  below!'  that  you  threw  the 
pick?"  He  answered:  "When  I  threw  the 
piick  I  hollered." 

This  evidence  Indicates  very  strongly  that 
the  warning  and  the  act  of  throwing  were 
separated  by  only  a  slight  interval  of  time. 
If  they  were  not  simultaneous.  This,  too,  Is 
shown  by  the  testimony  of  the  plaintiff,  who 
testified  through  an  Interpreter.  He  waa 
asked,  "How  long  was  it  after  you  heard 
somebody  call  out  to  look  out  was  it  before 
you  got  hurt?"  The  answer  was:  "He  only 
bad  time  to  get  his  head  up."  The  plaintiff 
bad  previously  testified  that  at  the  time  he 
was  hurt  he  had  Jttst  put  a  cake  of  Ice  In  its 
place ;  that  he  was  stooping  down,  and,  As  he 
straightened  up,  the  pick  fell  on  his  foot. 
There  can  be  no  doubt  that  the  evidence 
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shows  an  act  of  negligence  on  the  part  of 
McFadden  in  not  ascertaining  wliere  ttie 
men  were  who  were  working  in  the  room, 
and  in  throwing  the  pick  over  Immediately 
after  once  shouting,  "Ijook  ont!"  But,  as 
McFadden  was  a  fellow  servant  of  the  plain- 
tiff, the  defendant  cannot  be  held  liable  for 
McFadden's  act  It  is  sought,  therefore,  to 
hold  the  defendants  on  the  ground  that  the 
order  given  was  an  act  of  negligence,  and 
that  McFadden  should  have  been  warned  of 
the  dangler  of  throwing  the  pick  over  without 
giving  adequate  notice.  But  this  McFadden 
knew  as  well  as  any  one.  The  order  can  be 
Interpreted  only  as  an  order  to  throw  over 
the  pick  in  a  proper  way  and  in  a  pr(^>er 
place,  and  not  as  telling  him  to  throw  it 
over,  regardless  of  the  safety  of  those  in  the 
other  room.  This  view  of  the  meaning  of 
an  order  was  taken  in  a  somewhat  similar 
case.  Ctouin  v.  Wampanoag  Mills,  172  Mass. 
222,  61  N.  E.  1078.  See,  also,  Gorman  v. 
Woodbury,  173  Mass.  180,  63  N.  B.  378. 
BzceptionB  overruled. 


(US  Haaa.  868) 
RIOOIO  T.  NEW  YORK,  N.  H.  ft  H.  B. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  19,  1905.) 

Masteb  akd  Skbvart— iHjxrBZ  to  Sebvant— 
Nbougbnce. 
An  employs,  while  engaged  in  shoveling 
snow  in  a  railroad  yard,  was  struck  by  a  loco- 
motive and  injured.  He  knew  that  trains  and 
engines  were  frequently  passing,  and  there  was 
no  undertaking  on  the  company's  part  to  give 
him  warning,  but  he  was  expected  to  look  out 
for  himself.  Held,  that  the  company  was  not 
guilty  of  actionable  negligence,  though  the  engi- 
neer failed  to  sound  the  whistle  or  ring  the 
bell. 

Exceptions  from  Superior  Court,  Hampden 
County;  Blisha  B.  Maynard,  Judge. 

Action  by  Mlchele  Riccio,  as  adminis- 
trator of  one  Bianco,  deceased,  against  the 
New  York,  New  Haven  &  Hartford  Kail- 
road  Company.  There  was  a  verdict  for 
defmdant,  and  plaintiff  brings  ^ceptlons. 
Overruled. 

C.  Reno  and  O.  A.  Bacon,  for  plaintiff. 
W.  S.  Robinson,  for  defendant 

HAMMOND,  J.  This  l8  an  action  to  re- 
cover damages  for  Injuries  resulting  in  the 
death  of  one  Bianco,  the  plaintiff's  intestata 
At  the  trial  it  appeared  that  at  about  6:30 
o'clock  In  the  afternoon  of  January  2,  1904, 
Blanco,  while  at  work  shoveling  snow  In 
the  large  freight  yard  of  the  defendant  at 
New  Haven,  In  the  state  of  Connecticut 
was  struck  by  a  locomotive  engine  and 
mortally  hurt  Snow  had  been  falling  all 
that  day,  and  at  the  time  of  the  accident 
was  still  falling.  The  wind  was  blowing, 
and  It  was  dark.  The  evidence  tended  to 
show  that  Bianco  had  performed  similar 
work    there   the   preceding   winter,    but   It 


does  not  appear  that  he  had  woriced  during 
the  winter  in  question  before  the  day  of 
the  accident  On  this  day  be  began  about 
10  o'clock  In  the  morning  and  worked  up 
to  the  time  of  the  accident 

We  see  no  n^ligence  on  the  part  of  fbe 
defendant  The  plaintiff  knew  that  he  was 
at  work  In  a  railroad  yard  where  trains 
and  engines  are  frequently  passing.  There 
was  no  undertaking  upon  the  part  of  the 
defendant  to  give  him  warning,  but  be  was 
expected  to  look  out  for  himself.  U  the 
engineer  failed  to  sound  the  whistle  or 
ring  the  bell,  it  was  not  negligence  for 
which  the  defendant  was  responsible.  Both 
by  the  common  law  and  by  the  law  of  the 
state  of  Connecticut  as  we  understand  It 
to  be  riniet  the  decisions  of  that  state  which 
were  put  In  the  case  as  evidence,  there  is 
no  evidence  of  negligence  of  the  defendant 
Morris  V.  Boston  &  Maine  Railroad,  18t 
Mass.  368,  68  N.  B.  680;  Whittiesey  v.  New 
York,  New  Haven  &  Hartford  Railroad.  77 
Conn.  100,  58  Atl.  469,  and  cases  cited.  It 
becomes  unnecessary  to  consider  the  other 
grounds  of  the  defense. 

Exceptions  overruled, 


(189  Mus.  U2) 

COPELAND   V.    BOSTON    DAIRY    CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.    Oct.  19,  1905.) 

1.  Tbial  — Instructions  — AccousT  Book— 

RUXTNOS  ON   AOMISSTBILrr. 

Plaintiff  was  a  farmer,  from  whom,  amuig 
others,  one  M.  collected  milk  and  delivered  it 
to  one  W.,  by  whom  it  was  carried  to  defendant 
M.  kept  an  account  of  the  milk  taken  by  him 
from  each  farmer,  and  at  the  close  of  each 
month  his  account  book  was  given  by  him  to  W., 
who  took  it  to  defendant  and  later  brought  it 
back  in  an  envelope  addressed  to  M.  and  con- 
taining defendant's  check  for  the  amount  doe 
from  ft  to  each  farmer  wliose  milk  M.  had  col- 
lected and  sent  to  defendant  M.  was  paid  by 
defendant.  Held,  in  an  action  for  milk  sold 
and  delivered,  a  ruling  that  M.  was  not  de- 
fendant's agent  in  such  sense  that  his  entry 
would  bind  defendant,  but  admitting  the  entries 
to  aid  the  jury  in  determining  the  amount  of 
milk  received  by  defendant  and  i)ermitting  tb« 
jury  to  consider  whether  there  was  or  was  not 
an  acquiescence  on  defendant's  part  In  the 
correctness  of  the  entries,  was  snfficnently  tayor- 
able  to  defendant 

2.  Food— Quality— Necmsitt  of  Amaltsis. 

In  an  action  for  milk  sold  and  delivered,  it 
is  not  necessary  for  plaintiff,  in  proving  that 
the  milk  sold  contained  the  quanti^  of  fats  and 
solids  required  by  Rev.  Laws,  c.  66,  {{  56,  57, 
to  show  that  an  analysis  of  the  milk  was  made, 
but  the  quality  of  the  milk  may  be  shown  in 
other  ways. 

Exceptions  from  Superior  Court;  Franklin 
County;  John  A.  Alker,  Judge. 

Action  of  contract  by  Edgar  F.  Copeland 
against  the  Boston  Dairy  Company.  There 
was  a  verdict  for  plaintiff,  and  defendant 
excepted.    Exceptions  overruled. 

Dana  Malone  and  Chas.  N.  Stoddard,  tor 
plaintiff.  Fredk.  L.  Greene  and  Wm.  A. 
Davenport  for  defendant  ,     ^^  ^^i^ 
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LATHROP,  J.  This  is  an  lactlon  of  con- 
tract on  an  account  annexed'  for  milk  sold 
and  dellrered  by  the  plaintiff  to  the  defend- 
ant In  March  and  April,  1900.  When  the 
case  was  last  before  ns,  It  was  held  that  the 
burden  of  proof  was  on  the  plaintiff  to  show 
that  the  milk  delivered  by  him  was  up  to 
the  standard  prescribed  by  Rev.  Laws,  c  66, 
it  56,  67,  and  the  case  was  sent  back  to  the 
superior  court  for  a  new  trial.  Copelahd  v. 
Boston  Dairy  Co.,  184  Mass.  207,  68  N.  E.  218. 
The  case  was  subsequently  tried  in  the  supe- 
rior court,  a  verdict  was  again  returned  for 
the  plaintiff,  and  the  case  Is  before  ns  on  the 
deftodanf  8  exceptions. 

1.  The  plaintiff  is  a  farmer  in  Colrain, 
and  the  defendant  is  a  milk  dealer  in  Charles- 
town.  One  Miner  collected  the  milk  in  cans 
from  about  a  dozen  farmers,  among  whom 
was  the  plaintiff,  and  delivered  the  cans  to 
one  Williams  at  the  railroad  station  in  Green- 
field, where  they  were  placed  in  a  car  under 
the  charge  of  Williams  and  brought  to  Bos- 
ton. Miner  kept  an  account  of  the  milk 
taken  by  him  from  each  farmer  in  a  book  ap- 
propriately ruled  to  cover  a  month,  with  a 
separate  page  for  each  farmer  supplying  the 
znllk.  At  the  close  of  each-  month  this  book, 
with  the  entries  made  in  It,  was  taken  by 
Miner  to  Williams,  who  took  it  to  the  de- 
fendant Later  Williams  brought  back  the 
book,  inclosed  in  a  sealed  envelope  addressed 
to  Miner,  and  the  envelope  contained  a  check 
of  the  defendant  tar  the  amount  due  from  it 
to  each  farmer  whose  milk  Miner  delivered. 
There  was  also  evidence  that  Miner  was  paid 
by  tlie  defendant,  and  not  by  the  plaintiff; 
and,  wliile  the  judge  ruled  that  Miner  was 
not  an  agent  of  the  defendant  tvhose  entry 
In  tbe  books  would  bind  the  company,  be  ad- 
mitted in  evidence  the  covers  of  the  books 
m^itloned,  and  tlie  pages  In  each  beaded  by 
the  plaintlfl's  name,  to  assist  the  Jury  in 
detMminlng  the  amount  of  milk  the  defend- 
ant received.  The  Judge  farther  instructed 
the  Jury  that.  If  the  books  came  to  the  at- 
trition of  the  defendant,  it  was  for  the  Jury 
to  consider  whether  there  was  or  was  not  an 
acquiescence  on  the  part  of  the  company  in 
the  correctness  of  the  entries.  We  are  of 
opinion  that  the  rulings  were  sufiSclently 
favorable  to  the  defendant  Indeed,  on 
reading  the  evidmce^  we  should  have  been 
better  satisfied  if  the  question  whether  Miner 
was  the  agent  of  the  defendant  had  been  sub- 
mitted to  the  jury ;  but  tlie  defendant  Is  not 
aggrieved  by  the  rulings  made. 

2.  Hie  next  question  arises  upon  a  portion 
of  the  Judge's  charge.  The  defendant  re- 
guested  the  Judge  to  instruct  the  Jury  that 
tbe  plaintiff  could  not  recover  unless  there 
was  proof  by  a  fair  preponderance  of  the 
evidence  of  the  actual  presence  tn  the  milk 
dellTwed  of  tbe  fats  and  solids  required  by 
law.  This  instruction  was  given  by  the 
Judge,  but  be  added:  "It  is  not  necessary 
tliat  he  establish  that  presence  by  having 
an  analysis  made  of  the  milk  before  he  de- 
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livers  it  or  at  any  time.  If  you  are  satis- 
fled  In  other  ways  of  the  actual  presence  of 
the  necessary  percentage  of  solids,  the  plain- 
tiff would  be  entitled  to  recover."  The  de- 
fendant excepted  to  the  addition  made  by  the 
Judge.  We  are  of  opinion  that  It  is  not 
necessary,  in  an  action  for  the  price  of  milk, 
to  show  that  an  analysis  of  tbe  milk  has 
been  made.  To  make  an  analysis  Of  every 
can  of  milk  sold  would  be  practically  Im- 
possible, and  there  is  no  law  requiring  it 
There  was  evidence  in  this  case  of  the  nature 
of  the  herd  of  cattle  owned  by  the  plaintiff, 
the  manner  in  which  they  were  fed,  that  no 
water  or  foreign  substance  was  added  to  the 
milk,  and  that  the  milk  furnished  was  of 
good  quality  and  was  not  skimmed.  Indeed^ 
tbe  defendant's  president,  In  a  letter  to  the 
plaintiff,  dated  April  6,  1900,  while  com- 
plaining that  the  milk  bad  been  watered, 
said:  "The  samples  taken  from  your  cows 
were  found  to  be  up  to  the  standard,  and  the 
best  we  have  ever  taken  from  one  herd." 
There  was  much  c<mfllctlng  evidence  on  tbe 
question  whether  the  milk  was  watered. 
The  Jury  by  its  verdict  has  determined  this 
question  in  the  negative,  and  no  question  of 
law  arises  In  regard  to  it 
Exceptions  overruled. 


(ito  Maas.  363)' 

GARDNER  SAV.  BANK  v.  TABER-PRANO 
ART   CO. 

(Supreme  Judicial  Court  of  Massachaaetta 
Worcester.    Oct.  19,  1905.) 

COKFOR^TIOnS — Cafitai.  8took--Dividshb8— 
Pbiobitt  or  Pbefbbbbd  Stock. 
Tbe  by-laws  of  a  corporation  divided  the 
capital  stock  into  cumulative  preferred  stock 
and  common  stock,  and  provided  that  certain  of 
tbe  preferred  stock,  for  which  special  provl8i(m. 
was  made,  should  be  "entitled  to  annual  divi- 
dends in  preference  to  the  remainiog  preferred 
stock  for  a  period  of  three  years  from  the  origi- 
nal issue  thereof."  Held,  that  tbe  special  pre- 
ferred stock  was  entitled  to  three  amiaal  divi- 
dends in  preference  to  the  remaining  preferred 
stock,  though  such  dividends  were  not  declared 
during  a  three-year  period  immediately  fol- 
lowing the  original  Issue  of  the  stock. 

Appeal  from  Superior  Court  Worcester 
County ;  William  Gushing  Wait  Judge. 

Bill  In  equity  by  the  Gardner  Savings 
Bank  against  the  Taber-Prang  Art  Com- 
pany. In  the  superior  court  tbe  bill  was 
dismissed,  and  plaintiff  appealed.    Affirmed. 

Thatcher  B.  Dunn,  for  appellant  J.  B. 
Carroll  and  W.  H.  McClintock,  for  appellee. 

liATHROP,  J.  The  plaintiff  In  this  bill 
in  equity  is  the  payee  and  owner  of  a  promis- 
sory note  for  the  sum  of  $16,000,  signed  by 
persons  not  parties  to  this  suit  The  note 
is  dated  December  1,  1888,  and  Is  payable 
on  demand.  Tbe  plaintiff  also  holds,  as 
collateral  security  for  the  payment  of  the 
note,  162  shares  of  tbe  preferred  stock  and 
324   shares   of   tbe   common   stock  of   tbe 
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defendant  The  defendant  was  incorporated 
under  the  laws  of  the  state  of  Maine  In 
1897.  It  has  Its  usual  place  of  business, 
Its  ofBcers,  and  all  the  property  employed 
In  Its  business  at  S-prlngfield,  In  this  com- 
monwealth. Its  capital  stock  is  $550,00<k 
divided  into  3,000  shares  of  7  per  cent 
cumulative  preferred  stock,  and  2,500  shares 
of  common  stock.  A  part  of  the  preferred 
stock,  namely,  1,600  shares,  is  known  as  the 
"Springfield  stock."  At  a  meeting  of  the 
board  of  directors  of  the  defendant,  held 
at  Springfield  in  January,  1904,  a  7  per  cent 
dividend  was  declared  upon  the  Springfield 
stock,  but  upon  no  other  of  the  preferred 
stock.  This  dividend  was  made  payable  on 
February  16,  1904,  and  this  bill  was  filed  In 
the  superior  court  three  days  before  the 
date  when  the  dividend  was  payable  A 
temporary  injunction  issued.  The  case  was 
afterwards  heard,  and  the  bill  was  ordered 
to  be  dismissed,  with  costs.  The  case  ia 
before  ns  on  the  plaintHTs  appeal. 

The  controversy  l)etween  the  parties 
arises  as  to  the  construction  to  be  given 
to  article  1  of  the  by-laws  of  the  defendant 
a  copy  of  which  is  annexed  to  the  bill. 
It  reads  as  follows:  "First  The  capital 
stock  of  the  corporation  shall  be  five 
hundred  and  fifty  thousand  dollars  ($560,000), 
divided  Into  three  thousand  (3,000)  shares 
of  7  per  cent  cumulative  preferred  stock 
and  twenty-five  hundred  (2,500)  shares  of 
common  stock;  the  preferred  stock  to  be 
preferred  as  to  assets,  and  cumulative  pre- 
ferred as  to  dividends,  and  both  the  pre- 
ferred and  common  stock  to  have  a  par 
value  of  one  hundred  dollars  ($100)  a  share. 
Such  of  the  preferred  stock  as  is  known  as 
'Springfield  stock,'  for  which  provision  is 
hereinafter  made,  shall  be  entitled  to  an- 
nual dividends  in  preference  to  the  remain- 
ing preferred  stock,  for  the  period  of  three 
years  from  the  original  issue  thereof;  but 
dividends  may  annually  be  declared  on  such 
remaining  preferred  stock,  during  said 
period,  after  said  'Springfield  stock'  shall 
have  received  its  annual  7  per  cent,  or  the 
accumulations  thereof,  if  the  full  amount 
Is  not  paid  In  any  one  year.  The  divi- 
dends on  said  remaining  preferred  stock 
shall  accumulate  during  said  three  years 
to  the  extent  that  they  are  not  paid."  The 
period  of  three  years  from  the  original 
Issue  of  the  Springfield  stock  had  elapsed 
long  before  the  dividend  In  question  was 
declared,  and  no  dividend  upon  any  of  its 
stock  had  previously  been  declared  by  the 
defendant 

The  contention  of  the  plaintiff  is  that 
by  the  true  Interpretation  of  the  by-law 
the  Springfield  stock  was  entitled  to  prefer- 
ence only  for  the  period  of  three  years 
from  the  original  Issue  thereof,  and  that 
this  period  having  passed,  the  other  pre- 
ferred stock  is  entitled  to  share  equally  with 
the  Springfield  stock.    We  are  of  opinion. 


however,  that  the  Judge  of  the  superior 
court  was  right  in  dismissing  the  bill,  and 
that  the  Springfield  stock  was  entitled  by 
the  by-law  to  three  dividends  of  7  per  cent 
each,  in  preference  to  the  remaining  pre- 
ferred stock.  If  the  corporation  could  not 
pay  the  full  7  per  cent  in  any  one  year, 
the  unpaid  amount  was  to  accumulate  and 
to  be  paid  before  payments  were  made 
on  the  other  preferred  stock.  The  word 
"dividend"  Is  not  used  in  the  by-law  In  a 
strictly  accurate  way.  It  is  used  rather  In 
the  sense  of  a  payment  to  be  charged  upon 
the  profits  whenever  they  might  be  made. 
Boardman  v.  Lake  Shore  &  Michigan  South- 
ern Railway,  84  N.  T  167,  176;  Ueary  v. 
Great  Northern  Railway,  1  De  6.  ft  J.  006, 
635,  641;  Sturge  v.  Eastern  Union  Railway, 
7  De  G.,  M.  AG.  158;  Crawford  v.  North- 
eastern Railway,  3  Jur.  (N.  S.)  1093;  Math- 
ews V.  Great  Northern  Railway,  6  Jar. 
(N.  S^)  284.  It  was  said  by  Lord  Justice 
Knight-Bruce,  in  Henry  v.  Great  Northon 
Railway,  that  "the  word  'dividend'  carries 
no  spell  with  It";  and  In  that  case  he  con- 
strued It  to  mean  "share  of  profits."  1  De 
G.  &  J.  642.  So  In  Webb  v.  Earle,  Lw  R.  20 
Eq.  656,  where  the  directors  of  a  limited 
company  were  authorized  to  Issue  prefer- 
ence capital,  carrying  a  dividend  at  £10 
per  cent  per  annum,  payable  half-yearly, 
it  was  held  by  Sir  George  Jessel,  M.  B., 
that  if  the  profits  of  any  year  were  InsuflS- 
dent  to  pay  the  dividend  in  full  the  defi- 
ciency might  be  made  good  out  of  subseQuent 
profits.  Of  course,  in  this  class  of  cases 
much  depends  upon  the  language  used.  In 
the  case  at  bar  all  of  the  preferred  stock 
was  cumulative,  but  the  Springfield  stock 
was  to  be  paid  dividends  in  preference  to 
the  remaining  preferred  stock.  The  case 
differs  from  that  of  Staples  v.  EUistman 
Photographic  Materials  C!o.  [1896]  2  Gh.  303. 
where  the  holders  of  preference  shares 
were  entitled  "out  of  the  net  profits  of  each 
year  to  a  preference  dividend  of  £10  per 
cent  per  annum."  This  was  held  by  the 
Court  of  Appeals  not  to  make  the  dividends 
cumulative;  and  the  cases  of  Henry  v. 
Great  Northern  Railway,  and  Webb  T. 
Earle,  supra,  were  thus  distinguished. 
Decree  affirmed. 


(U»  Man.  MO) 

BARTLBTT  v.  WORCESTER  CONSOL 
ST.  R.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct  19,  1905.) 

STBEET     RAII.B0ADS— INJTIBT    TO     BlCTOUSI— 
CONTRIBTJTORT  NEGLIGENCB. 

A  person  riding  a  bicycle  at  about  noon  in 
a  crowded  city  street  who,  when  about  to  cross 
a  street  car  track,  looked  to  ascertain  whetlier 
a  car  was  coming,  and,  his  view  of  an  approach- 
ing car  being  obstructed,  took  his  chances,  and 
while  crossing  the  track  was  struck  by  the  car, 
was  guilty  of  omtribntoiy  negli<enoa. 
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Exceptions  from  Superior  Court,  Wor- 
cester County;  Edward  P.  Pierce,  Judge. 

Action  by  Emerson  E.  Bartlett  against  tbe 
Worcester  Consolidated  Street  Railroad  Com- 
pany.  A  verdict  was  directed  for  defendant, 
and  plalntiS  excepted.  Exceptions  over- 
ruled. 

Sheehan  &  Catting,  for  plalntifT.  F.  H. 
Dewey,  Ctaaa.  C.  Milton,  and  Cbandler  Bul- 
lock, for  defendant 

LATHROP,  J.  This  is  an  action  of  tort 
for  personal  injuries  sustained  by  tbe  plain- 
tiff, resulting  from  bis  coming  into  collision 
wltb  an  electric  car  of  the  defendant  on  Main 
street  in  Worcester.  At  tbe  trial  in  the 
superior  court,  at  tbe  close  of  tbe  plaintiff's 
evidence,  a  verdict  was  ordered  for  tbe  de- 
fendant; and  the  case  is  l)efore  us  on  tbe 
plalntlfTs  exceptions. 

We  are  of  opinion  that  tbe  ruling  was 
right  At  the  place  of  the  accident  Main 
street  runs  north  and  south,  and  there  are 
two  tracks  of  tbe  defendant  in  the  street 
The  plaintiff  was  going  south,  riding  on  a 
bicycle,  and  a  car  passed  him  going  In  the 
same  direction,  stopping  at  Austin  street 
Tbe  plaintiff  testified  that  he  was  then  12 
or  16  feet  behind  the  car,  and  turned  to  cross 
the  track;  that  he  looked  and  listened,  to 
ascertain  whether  a  car  was  coming  on  the 
other  track ;  that  be  conld  not  see,  because 
tbe  car  that  had  stopped  obstructed  bis  view ; 
tbat  be  beard  nothing;  that  be  took  bis 
chance,  and  was  struck  by  a  car  on  tbe  other 
track.  It  appeared  that  tbe  plaintlfTs 
bicycle  struck  the  forward  truck  of  the  car, 
and  tbat  tbe  car  was  going  slowly,  as  it  stop- 
ped within  10  feet  We  find  very  little  evi- 
dence, if  any,  of  negligence  on  the  part  of 
tbe  defendant  The  evidence  was  entirely 
negative  on  tbe  question  whether  tbe  gong 
was  sounded,  and  there  was  no  evidence  tbat 
It  was  a  usual  place  to  sound  tbe  gong.  Tbe 
plaintiff  testified  tbat  he  did  not  see  tbe  car 
until  he  was  within  five  feet  of  it  and  the 
motorman  could  not  see  him  sooner.  The 
sounding  of  tbe  gong  then  would  have  been 
of  no  avail.  If  there  was  any  evidence  for 
the  Jury  on  this  branch  of  the  case,  it  is  clear 
that  the  plaintiff  was  not  in  the  exercise  of 
due  care.  Tbe  accident  happened  soon  after 
12  o'clock,  noon,  on  tbe  main  street  of  a 
large  city.  The  case  falls  within  Saltman 
V.  Boston  Elevated  Railway,  187  Mass.  244, 
72  N.  E.  951,  where  it  is  said:  "The  plain- 
tUTs  looking  <vhile  bis  view  was  obstructed 
by  a  passing  car  did  him  no  good.  Common 
experience  teaches  us  tbat  It  is  unsafe  to 
cross  a  double  line  of  tracks  without  look- 
ing to  see  whether  a  car  Is  approaching  on 
eltber  line,  and  it  also  teaches  us  that.  If 
the  view  is  temporarily  obstructed,  one 
sbonld  wait  until  tbe  view  is  unobstructed." 
See,  also,  tbe  cases  cited  in  Saltman  v.  Bos- 
ton Elevated  Railway,  supra. 

Exceptions  overruled. 


HUBBARD  ▼. 


(1S9  Mb8>.  296) 

LAMBTTRN. 


(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Oct  19,  1905.) 

1.  Jtjbt— Right  to  Tbiai.  by  Jubt— Tbubtd 
Pbocess. 

Rev.  Laws,  c  189,  §  32,  authorizes  the  vol- 
untary appearance  of  an  adverse  claimant  of 
property  Kamished  by  trustee  process  for  the 
purpose  of  determining  his  title  to  the  property, 
and  authorizes  him  to  put  in  issue  facts  not 
stated  or  denied  by  the  supposed  trustee,  which 
shall  be  tried  ana  determined,  as  provided  by 
section  16,  on  depositions  or  oral  testimony  as 
the  court  orders ;  and  section  16  declares  that  a 
question  of  fact  in  such  proceedings  may  be 
tried  by  the  court  or  justice,  or  may  be  sub- 
mitted to  a  jury,  in  sucli  manner  as  the  court 
orders.  Held  that,  as  the  daim  of  an  adverse 
claimant  under  an  assignment  is  a  claim  "be- 
tween two  or  more  persons"  involving  a  right  to 
property  within  Declaration  of  Rights,  art  15, 
entitling  either  narty  under  such  circumstances 
to  a  trial  of  the  issues  of  fact  by  a  jury,  section  ' 
16  should  be  construed  as  conferring  an  absolute 
right  on  the  claimant  to  a  Jury  trial  of  such 
Issues  of  fact 

[Ed.  Note. — ^For  cases  in  point  see  vol.  81, 
Cent  Dig.  Jury,  S  90.] 

2.  Sakb— Demand— Tivs. 

A  demand  for  a  jury  trial  by  claimants  of 
credits  garnished  by  trustee  process  in  a  police 
court,  made  at  the  time  claimants  appealed  to 
the  superior  court  was  in  time. 

Exceptions  from  Superior  Court,  Middlesex 
County;  J.  B.  Richardson,  Judge. 

Action  by  one  Hubbard  against  one  lAm- 
bum  by  trustee  process  in  the  police  court  of  ' 
Somervllle,  On  appeal  to  tbe  superior  court 
Judgment  was  rendered  against  the  claim- 
ants of  the  property,  charg;lng  tbe  trustee 
on  his  answer,  and  claimants  bring  excep- 
tions.   Sustained. 

This  was  an  action  of  contract  by  trustee 
process.  Tbe  claimants  filed  a  bond  to  dis- 
solve the  attachment  and  defendant  was 
defaulted.  In  tbe  lower  court  tbe  trustee 
was  charged,  and  the  claimants  appealed  to 
tbe  superior  court  Claimants  entered  their 
appeal  and  claimed  a  Jury  trial.  Thereafter 
plalntifTs  counsel,  without  consulting  claim- 
ants' counsel,  objected  to  tbe  clerk  tbat  the 
case  was  not  one  for  a  Jury,  but  for  the  court 
and  the  clerk  removed  the  word  "Jury"  from 
tbe  docket  and  tbe  case  was  marked  for 
sittings  for  trial  by  tbe  court  The  claim- 
ants' counsel  did  not  know  of  this  until  the 
day  of  trial,  when  be  objected  to  going 
to  trial  without  a  Jury,  and  called  tbe  atten- 
tion of  tbe  court  to  tbe  fact  that  claimants  had 
claimed  trial  by  Jury.  Tbe  court  overruled 
this  objection,  heard  tbe  case,  found  for  tbe 
plaintiff,  charging  the  trustee,  and  claimants 
excepted. 

S.  W.  Mendum  and  R.  E.  Joslin,  for  plain- 
tiff.   J.  li  Powers,  for  claimants. 

BRALEY,  J.  At  tbe  adoption  of  our  state 
Constitution  the  form  of  legal  procedure 
known  as  tbe  "trustee  process"  had  been 
established  by  tbe  provincial  statute  of  32 
Geo.  II,  c.  2,  and  was  in  common  use.    Jarvls 
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T.  Mitchell,  99  Mass.  530,  531.  St.  17M,  p. 
120,  c.  65,  was  a  revision  of  this  statute,  and 
of  the  subsequent  statute  of  1788.  St  1788, 
p.  27,  c.  16,  S  4.  After  proTlding  the  form 
of  writ,  full  provisions  were  made  for  the 
summoning,  appearance,  and  answer  of  the 
trustee,  and  bis  examination  upon  written 
Interrogatories,  as  well  as  for  subsequent 
proceedings  that  might  be  required  to  make 
the  remedy  effective.  A  practice  seems  to 
have  prevailed  under  this  enactment  that. 
If  the  debt  bad  been  assigned,  the  assignee 
was  required  to  notify  the  trustee,  and  before 
the  latter  was  examined  to  exhibit  to  him 
evidence  of  the  assignment.  It  became  the 
duty  of  the  trustee  in  his  answers  to  dis- 
close this  fact,  with  the  evidence  of  the 
transfer,  the  validity  of  which  was  then  deter- 
mined by  the  court  Unless  such  notice  was 
given,  payment  by  the  trustee  on  execution 
operated  as  a  discharge.  Comstock  v.  Far- 
num,  2  Mass.  96;  Foster  v.  Sinkler,  4  Mass. 
450;  Wood  v.  Partridge,  11  Mass.  488,  491; 
Dlz  V.  Obbb,  4  Mass.  508,  511.  See  Marvel 
V.  Babbitt  143  Mass.  226,  227,  9  N.  E.  566. 
An  Inference  would  not  be  unwarranted  that 
under  this  system  an  opportunity  would  be 
open  for  a  successful  evasion  of  an  antici- 
pated attachment  by  a  fraudulent  assign- 
ment while  the  rights  of  an  assignee  might 
be  imperiled  by  a  refusal  of  the  trustee  to 
make  the  assignment  a  part  of  his  answer. 
In  some  of  the  earlier  cases,  the  court  sug- 
gests that  if  the  assignee  also  was  summoned, 
upon  his  being  interrogated,  such  collusion 
might  be  exposed.  Dtz  v.  Cobb,  ubi  supra; 
Gordon  v.  Webb,  13  Mass.  215.  But  in  Hawes 
V.  Langton,  8  Pick.  67,  68,  70,  It  is  said 
that  this  suggestion  never  became  the  prac- 
tice. 

By  St  1817,  c.  148,  a  new  and  more  satis- 
factory proceeding  for  the  benefit  of  both 
was  first  authorized  between  the  plaintlfl  and 
an  assignee.  Parker  y.  Danforth,  16  Mass. 
299,  300;  Hawes  v.  Langton,  ubi  supra;  Bur- 
lock  V.  Taylor,  16  Pick.  835,  336.  Any  per- 
son adversely  interested,  who  asserted  title 
to  the  "goods,  eftects  or  credits"  by  force  of  an 
assignment  was  given  the  absolute  right  to 
intervene  voluntarily  In  the  suit  or  to  appear, 
upon  a  summons  issued  on  motion  of  the 
plaintiff,  and  to  establish  his  claim  as  supe- 
rior to  that  of  the  attaching  creditor.  Boy- 
len  v.  Young,  6  Allen,  582;  Mortland  v.  Little, 
137  Mass.  339.  When  admitted  as  a  party, 
under  either  form  of  appearance,  he  takes 
upon  himself  the  corresponding  burden  of 
proof,  and,  having  submitted  his  claim  for 
adjudication,  is  obliged  to  follow  such  forms 
of  procedure  for  the  framing  and  trial  of 
the  Issues  as  may  have  been  legally  adopted. 
By  section  1  It  was  provided  that  an  assignee, 
upon  "•  •  •  his  appearing  voluntarily, 
and  claiming  to  be  so  admitted,  or  upon  com- 
ing Into  court  upon  being  notified  by  a  sum- 
mons •  •  •  and  upon  •  •  *  becom- 
ing a  party  to  the  suit  the  validity  of  the 
assignment  or  Its  effect  on  the  case,  shall  be 


tried  by  the  court,  or  by  a  Jury,  as  the  case 
may  require."  The  reported  cases,  so  fir 
as  examined,  seem  to  show  the  practice  under 
this  section  uniformly  to  have  been  to  sub- 
mit all  issues  of  fact  to  a  jury.  See  Farter 
V.  Danforth,  ubi  supra;  Adams  v.  Boblnsoo, 
1  Pick.  461,  462,  ad  flnem;  Bur  lock  v.  Taylor, 
ubi  supra;  Sibley  v.  Smith,  19  Pick.  546; 
Dennis  v.  Twitchell,  10  Mete.  180.  Indeed,  it 
was  said  by  Chief  justice  Shaw,  In  Sibley  v. 
Smith:  "The  Intervening  party  Is  allowed  to 
bring  proofs  and  try  his  title  upon  fact  and 
upon  law,  and  in  this  way  be  can  have  a 
trial  of  fact  by  the  Jury." 

No  statutory  change  was  made  until  by 
Rev.  St  1836,  c.  109,  this  section  was  divided, 
and  the  part  now  under  consideration  appears 
In  sections  16, 18.  By  section  16  "shall"  was 
changed  to  "may,"  and  this  portion  recast 
so  as  to  read:  "Any  question  of  fact  aris- 
ing •  •  •  may  be  tried  and  determined  by 
the  court  or  may  be  submitted  to  a  Jury  in 
such  manner  as  the  court  shall  direct"  Not- 
withstanding this  change,  the  former  practice 
apparently  still  continued.  Eldridge  v.  Ben- 
son, 7  Cush.  483;  Richardson  v.  Forepaugh, 
7  Gray,  546.  See,  however,  Taylor  v.  Lynch, 
6  Gray,  49,  for  an  exception  where  all  the 
Issues  were  determined  by  the  court  No 
material  modification  was  made  either  by 
Gen.  St  1860,  c.  142,  «  12,  16,  or  Pub.  St 
1882,  c.  183,  !$  18,  36.  But  the  practice  under 
these  revisions  seems  to  have  been  substan- 
tially changed,  and  such  cases  were  tried  to 
the  court  See  Boylen  v.  Young,  supra;  Gif- 
ford  V.  Rockett  119  Mass.  71;  ClUiton  Bank 
V.  Bright  126  Mass.  535;  White  v.  Coleman, 
127  Mass.  34;  Sheehan  v.  Marston,  132  Mass. 
161;  Marvel  t.  Babbitt  143  Mass.  226,  9  N.  B. 
566;  Moors  v,  Goddard,  147  Mass.  287.  17  N. 
E,  532;  Butler  v.  Butler,  162  Mass.  524,  39 
N.  E.  182;  Creed  t.  Oilman,  169  Mass.  662, 
48  N.  B.  77a 

Inasmuch  as  a  remedial  process  unknown 
to  the  common  law  was  provided,  under  ar- 
ticle 15  of  the  Declaration  of  Rights  the  un- 
qualified privilege  of  either  party  to  a  trial 
of  the  Issues  of  fact  by  a  Jury  was  preserved. 
The  controversy  Is  "between  two  or  more  per- 
sons," and  certainly  Involves  the  right  to 
property.  If  the  plaintiff  In  the  present  case 
had  been  nonsuited,  or  defeated  in  a  trial 
upon  the  merits,  or  if  the  trustee  had  been 
discharged,  the  claimants  could  have  brought 
suit  at  common  law  to  recover  the  money. 
They  then  would  have  been  entitled  to  a 
jury  trial.  If  seasonably  claimed.  Declara- 
tion of  Rights,  art  15;  Rev.  Laws,  a  173,  {  56. 
The  form  which  the  litigation  may  assume 
does  not  change  the  nature  of  the  controversy. 
In  either  action  the  object  to  be  accomplished 
is  to  settle  the  right  to  the  debt,  which  has 
been  held  to  be  the  correlative  of  "credits." 
Wilde  V.  Mahaney,  183  Mass.  455,  460,  67 
N.  E.  337,  62  L.  R.  A.  813.  And  this  is  true, 
whether  the  original  owner  or  his  assignee 
sues  the  debtor  directly,  or  the  title  Is  de- 
termined In  a  suit  brought  by  a  creditor  of 
Digitized  by  VjOOQIC 
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tbe  owner,  to  wbleh  others  Interested  are  al- 
lowed by  intervention  to  become  parties. 
Powers  V.  Raymond,  137  Mass.  483.  Rev. 
Laws,  a  180,  re-enacted  previous  revisions 
for  tbe  appearance  of  adverse  claimants, 
and  In  sectlcm  82  refers  to  section  16  for  tbe 
form  of  trial  of  questions  of  fact  that  may 
be  presented.  This  last  section  In  Its  literal 
wording  plainly  leaves  the  option  of  a  jury 
trial  to  the  discretion  of  the  court.  But, 
when  read  in  connection  with  Its  legislative 
origin,  supplemented  by  the  practice  that 
prevailed  nnder  the  original  statute,  if  a 
jory  trial  is  seasonably  claimed,  "may,"  In 
the  second  clause,  should  be  construed  to 
mean  "shall."  Phillips  v.  Fadden,  125  Mass. 
198,  201.  By  this  construction  the  statute 
can  be  sustained  as  being  tn  httrmony  with 
tbe  constitutional  right  upon  which  the 
claimants  rely. 

It  may  be  suggested  that  the  remedy  pro- 
Tided  for  adverse  claimants  is  to  be  con- 
sidered as  analogous  to  a  bill  of  Interpleader 
In  equity,  where  after  the  claimants  inter- 
plead, tbe  issues  raised  would  be  tried  to 
the  court,  unless  in  its  discretion  they  were 
submitted  to  a  Jury.  Parker  v.  Simpson,  180 
Mass.  334,  62  N.  B.  401.  Apart  from  the 
fact  that  the  employment  of  either  process 
may  afford  a  convenient  means  of  settling  a 
disputed  title  to  personal  property,  there  are 
features  relating  to  the  Introduction  of  evi- 
dence, found  In  the  first  statute  that  lend 
some  further  support  to  this  view.  After 
providing  In  section  1  that  tbe  original  de- 
fendant might  be  admitted  as  a  witness  upon 
tbe  application  of  either  party,  section  Id 
required  that  "the  testimony  shall  all  be 
given  by  depositions  •  •  •  taken  and 
filed  in  the  case."  This  mode  of  proof  was 
In  accordance  with  the  practice  then  pre- 
▼alllng  in  chancery.  Chancery  Rule  29  (of 
this  court)  24  Pick.  417.  Until  St  1852,  p. 
238,  c.  312,  8  86,  was  passed,  permitting  oral 
evidence  to  be  taken,  this  rule  remained  un- 
modified. Pingree  v.  Ooffin,  12  Cusb.  600. 
Before  this  change,  however.  It  was  pro- 
vided by  St.  1839,  p.  48,  c  107,  S  1,  subse- 
quently Gen.  St  c.  142,  {  16,  and  Pub.  St  c. 
183,  {  86,  now  Rev.  Laws,  e.  180,  §  32,  that 
In  suits  by  trustee  process,  when  claimants 
intervened,  the  testimony  might  be  taken 
orally  or  by  deposition  as  the  court  should 
order. 

Laying  aside  any  distinction  that  might  be 
drawn  from  these  different  evidentiary  meth- 
ods as  finally  indicative  of  a  legislative  In- 
tention to  regard  the  statutory  and  equitable 
remedies  as  dissimilar,  the  analogy  fails.  A 
bill  of  Interpleader  is  strictly  a  proceeding 
In  equity,  that  l>efore  the  Constitution  regu- 
larly would  have  been  tried  without  a  Jury, 
and  hence  Is  within  the  exception  stated 
In  article  15,  while  the  right  of  intervention 
given  to  a  claimant  is  a  statutory  remedy 
at  law  since  created,  and  therefore  subject 
to  the  constitutional  guaranty  of  a  Jury  trial. 
At  the  time  the  claimants  entered  their  ap- 


peal they  seasonably  asked  for  a  trial  by 
Jury,  and  that  request  must  be  considered  to 
mean  a  demand  that  any  questions  of  fact 
arising  between  them  and  the  plaintiff  con- 
cerning the  title  to  tbe  fund  in  the  possession 
of  the  trustees  should  be  thus  determined. 
Rev.  Laws,  c.  173,  S  56;  Rule  18,  Common 
Law  Rules  of  the  Superior  Court.  The  re- 
quest, for  the  reasons  stated,  should  have 
been  granted, 
deceptions  sustained. 


(189  Mass.  36S) 

MARTIN  V.  POSKBTT  et  al. 

(Supreme  Judicial  Court  of  MasBacbusettB. 
Worcester.    Oct  19,  1905.) 

Wills— Inteeest  CBEAXEn— ABsoLtrra  Es- 
tates—Repugnant  Limitations. 
A  will  l>eqaeatbiag  money  to  testatrix's  sis- 
ter "for  her  use  during  ber  lifetime,  after  wUch 
such  part  of  it  as  may  be  left  stiail  be  equally 
divided"  between  certalo  persons,  vested  in 
testatrix's  sister  an  absolute  interest  in  the 
money  bequeathed  to  her,  and  not  merely  the 
income  thereof  daring  her  life;  and  the  limi- 
tation over,  being  repugnant  to  the  gift  to  tbe 
sister,  was  void. 

[Ed.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  |  1421.] 

(3ase  Reserved  from  Supreme  Judicial 
Court,  Worcester  County;  John  Lathrop, 
Judge. 

Petition  to  the  probate  court  by  one  Mar- 
tin, executrix  of  the  will  of  Eliza  Foskett 
deceased,  against  Mercy  Foskett  and  others 
for  a  construction  of  the  will  of  testatrix. 
From  the  decree  rendered,  defendants  ap- 
pealed to  the  Supreme  Judicial  Court,  where 
the  case  was  heard  by  a  8,ingle  Justice,  who 
reserved  the  same  for  tbe  full  court  Re- 
versed. 

B.  A.  D.  Moss,  for  Mercy  Foskett  Geo. 
R.  Stobbs,  for  Annie  A.  Foskett  and  others. 

LATHROP,  J.  This  Is  a  petition  to  the 
probate  court  by  the  executrix  of  the  will 
of  Eliza  Foskett  for  the  construction  of  the 
third  clause  In  the  will  of  said  testatrix, 
which  Is  as  follows:  "To  my  sister  Miss 
Mercy  Foskett  I  give  $600  for  her  use  dur- 
ing her  lifetime,  after  which  such  part  of  It 
as  may  be  left  shall  be  equally  divided  be- 
tween my  niece  Annie  Augusta  Foskett, 
and  my  nephew  Robert  Foskett,  and  my 
nephew  once  removed,  M.  Clifton  Martin, 
the  same  to  be  held  In  trust  by  my  niece  T. 
Amelia  Martin,  and  given  to  each  of  them 
when  she  shall  think  it  wise  and  best  so  to 
do."  The  Judge  of  the  probate  court  enter- 
ed a  decree  that  Mercy  Foskett  was  entitled 
during  her  life  to  the  Income  only  of  the 
1600  bequeathed  to  her  by  this  clause.  From 
this  decree  an  appeal  was  taken  by  Mercy 
Foskett  to  this  court  where  It  was  heard  by 
a  single  Jnstlce,  who,  at  the  request  of  the 
IHirties,  reserved  the  case  for  onr  considera- 
tion. 

It  appears  from  an  agreed  statement  of 

facts  filed  In  this  court  that  the  viii<wfiir> 
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drawn  by,  and  was  In  the  handwriting  of, 
the  testatrix,  and  that  Mer<7  Foskett  was 
the  sister  of  the  testatrix,  and  at  the  time 
of  her  death  was  living  with  her. 

The  question  presented  is  whether,  under 
the  third  clause  of  the  will,  Mercy  Foskett 
took  an  absolute  interest  or  only  the  income 
for  life.  We  have  no  doubt  that  Mercy 
Foskett  took  an  absolute  Interest  In  the  $600 
bequeathed  to  her,  and  not  merely  the  income 
during  her  life.  It  is  plain  that  Mercy 
Foskett  was  to  have  the  possession  and  con- 
trol of  the  entire  fund  during  her  life; 
otherwise  a  trust  would  have  been  created  as 
to  the  gift  to  her,  as  It  was  as  to  the  limita- 
tion over.  We  are  also  of  opinion  that  the 
limitation  over  "of  such  part  of  It  as  may  be 
left"  was  void,  as  repugnant  to  the  first  gift 
The  case  is  governed  by  Bassett  v.  Nidcerson, 
184  Mass.  169,  68  N.  E.  25,  and  cases  cited. 
The  case  of  Bassett  v.  Nickerson  seems  to 
have  escaped  the  attention  of  the  counsel  in 
the  case,  as  it  is  not  cited  on  either  brief. 

The  decree  of  the  probate  court  must  be 
reversed,  and  a  decree  entered  in  accordance 
with  this  opinion. 

So  ordered. 


(1S9  Mnas.  228) 

CRANE  V.  BROOKS  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Oct.  18, 1905.) 

1.  Account— Settlement— Evidence. 

In  a  suit  in  equity  for  an  accounting,  evi- 
dence held  to  sustain  a  finding  on  a  crosB-bill 
that  the  matters  involved  in  the  account  al- 
leged therein  had  been  settled,  and  that  there 
was  nothing  due  defendant  thereon. 

2.  INTEBEST— EECOVBBT— BFTEOT  OF  SATISFAC- 
TION OF  Pbincipai.  Debt. 

Where,  on  an  accounting.  It  appeared  that 
the  matters  in  difference  between  the  parties 
had  been  long  since  settled  by  the  application 
of  receipts  from  collaterals,  etc..  and  no  inter- 
est had  ever  been  charged  or  paid,  any  possible 
claim  that  might  have  been  made  for  interest 
fell  with  the  principal  debt  when  it  was  satis- 
fied. 
8.  Evidence— AomssiON  bt  Absiunob. 

Where,  in  a  suit  for  an  accounting,  de- 
fendant filed  a  cross-bill,  based  on  an  assign- 
ment of  a  claim  against  plaintiff  for  a  debt 
alleged  to  be  due  to  a  firm  and  to  certain  es- 
tates, inventories  of  such  estates,  containing  no 
reference  to  such  indebtedness,  made  and  filed 
by  defendant's  assignors,  were  admissible 
against  defendant  to  show  that  the  claim  was 
not  regarded  as  property  belonging  to  the  es- 
tates, on  the  issue  of  the  validly  of  the  in- 
debtedness. 

Appeal  from  Superior  Court,  SufTolk  Coun- 
ty;   J.  B.  Richardson,   Judge. 

Bill  by  Charles  B.  Crane  against  James  I. 
Brooks  and  others  for  an  accounting.  From 
a  final  decree  in  favor  of  plaintiff  on  defend- 
ants' cross-bill,  defendant  Brooks  appeals. 
Affirmed. 

Tbe<  account  annexed  to  the  cross^biU,  on 
which  it  was  founded,  purported  to  represent 
a  balance  due  from  Crane,  as  surviving  part- 
ner of  the  firm  of  Shedd  &  Crane,  to  the 
estate  of  N.  R.  Treadwell  and  the  firm  of 


Treadwell  Bros.  &  Clark,  for  sales  of  leather 
made  for  them  by  Shedd  &  Crane.  Early  in 
1888  Shedd  &  Crane  were  leather  commission 
merchants  in  Boston.  The  business  of  the 
estate  of  N.  R  Treadwell  was  conducted, 
first  by  Treadwell 's  widow  as  administratrix, 
and  later  as  a  firm  composed  of  Treadwell's 
heirs.  The  firm  of  Treadwell  Bros.  &  Clark 
was  composed  of  two  sons  of  Treadwell  and 
Clarence  S.  Clark,  both  of  which  were  en- 
gaged in  the  manufacture  of  leather,  which 
was  sold  by  Shedd  &  Crane  on  commission. 
In  March,  1893,  an  accoimt  was  rendered  by 
Shedd  &  Crane  to  their  correspondents,  Tread- 
well Bros.  &  Olark  and  the  administratrix 
of  Treadwell's  estate,  showing  a  balance  due 
them  of  $27,989.21.  After  the  dissolution  of 
the  firm  of  Shedd  &  Crane,  Crane  as  surviv- 
ing partner,  to  secure  the  balance  due  from 
the  firm,  individually  placed  In  the  hands  of 
the  consignors  a  quantity  of  bonds  of  the  ap- 
proximate face  value  of  $25,000,  which,  with 
Cranes'  consent,  were  divided  among  the 
firm  of  Treadwell  Bros.  &  Clark  and  the  ad- 
ministratrix, the  value  of  which,  with  the 
proceeds  of  coupons  collected  thereon,  were  to 
be  applied  on  such  indebtedness.  Just  prior 
to  the  filing  of  plaintiff's  bill,  to  wit,  on 
February  6, 1902,  defendant  Brooks  procured 
an  assignment  of  said  claim  from  Clark,  as 
agent  of  the  N.  R.  Treadwell  estate^  for  the 
purpose  of  using  the  same  as  an  offset  to 
any  claim  which  plaintiff,  Crane,  might  make 
against  him,  and  at  this  time,  Mrs.  Treadwell, 
the  administratrix  of  N.  R.  Treadwell's  es- 
tate, being  dead,  on  February  20,  1902,  Clark, 
as  administrator  de  bonis  non  of  said  estate, 
ratified  such  asslgimient  to  Brooks;  he  having 
been  appointed  such  administrator  a  few  days 
prior  thereto.  At  no  time  after  the  render- 
ing of  the  final  account  of  Shedd  &  Crane  to 
the  consignors  in  1893  did  they,  or  any  of 
them,  have  any  communication  with  Shedd  In 
relation  thereto,  or  make  any  demand  on  him 
for  payment  thereof,  though  he  was  there- 
after continuously  In  business  In  Boston,  as 
they  well  knew,  and,  so  far  as  appears,  they 
believe  him  to  be  perfectly  solvent;  nor  did 
they  take  any  effective  steps  to  collect  any 
sum  whatever  from  Crane  on  account  of  it. 
It  also  appeared '  that,  on  Mrs.  Treadwell's 
death,  and  that  of  her  son,  administration 
was  taken  out  on  their  several  estates,  and 
inventories  filed,  but  that  in  neither  of  such 
inventories,  nor  that  of  Clark  as  adminis- 
trator de  bonis  non  of  N.  R.  Treadwell.  was 
any  such  claim  mentioned  or  referred  to  as 
an  asset.  It  also  appeared  that  subsequent  to 
the  rendering  of  such  account  Crane  him- 
self paid  at  one  time  $2,000,  and  another 
$2,500,  In  money  on  the  account,  in  addition 
to  the  sums  raised  from  the  bonds  and  cou- 
pons, and  Clark  testified  that  at  the  time  of 
the  assignment  to  Brooks,  and  for  a  long  time 
prior  thereto,  the  consignors  considered  the 
account  as  dropped  or  defunct. 

Wm.   T.   Way,   for  appellant    Albert   P. 
Worthen,  for  appellee,  ed  by  VoOOQ  IC 


Masa.) 


CKANB  T  BROOKa 


711 


KNOWI/rON,  a  J.  This  18  an  appeal  by 
the  defendant  Brooks  from  a  final  decree  In 
favor  of  tbe  plaintiff  npon  the  defendant's 
cross-bill.  In  which  he  claimed  sum  due  upon 
an  account  The  only  questions  raised  are 
npon  the  defendant's  exceptions  to  the  mas- 
ter's report,  numbered  9, 11, 13, 14, 15,  and  16; 
all  his  other  exceptions  having  been  waived. 
These  exceptions  were  founded  on  conten- 
tions of  the  defendant  as  follows:  First, 
that  the  finding  that  the  matters  Involved  In 
the  account  were  settled  long  ago,  and  that 
there  is  nothing  due  the  defendant  upon  them, 
l8  erroneous;  secondly,  that  a  special  error, 
which  entered  Into  the  finding,  Is  the  master's 
failure  to  allow  interest  on  the  items  of  tbe 
account;  and,  thirdly,  that  there  was  error  In 
considering  the  inventories  of  the  estates 
of  the  persons  from  whose  administrators 
Brooks  derived  his  title  to  the  acount,  In  each 
of  which  inventories  there  is  no  reference  to 
the  existence  of  such  an  account 

The  exceptions  all  relate  to  a  finding  of 
fact  and,  inasmuch  as  there  is  no  report  of 
the  evidence,  this  finding  must  stand,  unless 
upon  the  face  of  the  report  it  is  inconsistent 
with  other  findings  and  is  plainly  wrong. 
Richards  v.  Todd,  127  Mass.  167-172.  The 
account  grew  out  of  transactions  between  the 
firm  of  Shedd  &  Crane,  of  which  the  plain- 
tiff  was  a  member,  and  two  other  firms  which 
were  associated  In  their  dealings,  to  whose 
rights  the  defendant  Brooks  has  succeeded 
by  assignment  Tbe  transactions  on  which 
the  defendant  rests  his  claim  were  closed  at 
some  time  in  the  year  1892,  and  there  was 
evidence  tending  to  show  that  the  balance 
due  the  intestates  of  the  defendant's  assignors 
In  March,  1S93,  was  $27,9S9.21.  Payments  In 
cash  were  made  by  the  plaintiff,  and  collater- 
als, pledged  by  him  as  security  for  this  debt, 
were  sold  or  appropriated  by  these  creditors, 
to  an  amount,  as  we  infer  from  the  findings, 
considerably  in  excess  of  this  sum.  A  part 
of  this  was  from  coupons  collected  by  the 
creditors  for  several  years  npon  bonds  of  the 
plaintiff,  whose  face  value  was  $25,000,  which 
bonds  were  afterwards  disposed  of  at  differ- 
ent times,  and  the  proceeds  applied  to  the 
payment  of  this  account  It  did  npt  appear 
exactly  what  the  amount  received'  from  the 
coupons  was,  nor  what  was  the  market  value 
of  the  second  lot  of  the  bonds,  which  were  tak- 
en and  appropriated  by  the  intestates  of  the 
defendant's  assignors  to  the  payment  of  this 
account  These  collections  and  appropria- 
tions were  with  the  plaintiff's  consent  The 
assignment  of  this  account  was  procured  by 
Brooks  on  February  6,  1902.  In  the  report 
tbe  master  says:  "It  is  evident  to  me  that 
the  parties  considered  the  account  as  settled 
long  before  the  assignment  thereof  to  Brooks, 
and  that  it  was  in  fact  settled  in  the  manner 
indicated  above,  and  I  so  find."  The  "manner 
indicated  above"  was  by  the  receipt  of  money, 
and  of  property  taken  as  money,  by  tbe  per- 
sons to  whom  tbe  account  was  due.  While 
tbe  precise  amount  so  received  does  not  ap- 


pear, the  fair  Inference  from  the  findings  is 
that  it  was  much  more  than  the  amount  of 
the  account  as  It  was  made  up  In  March,  1803. 
One  Clark  was  a  member  of  one  of  tbe  firms 
to  which  the  account  was  due,  and  his  wife 
was  the  surviving  member  of  the  other  firm. 
The  master  says:  "Clark  further  testified 
that  at  the  time  of  the  assignment  to  Brooks, 
and  for  a  long  time  prior  thereto,  tbe  con- 
signors considered  this  account  as  dropped 
or  defunct,  and  their  acts  clearly  indicate 
this  to  be  so."  There  is  nothing  to  show  that 
the  master's  finding  that  this  account  was 
settled  by  the  receipt  of  money  in  payment 
was  not  well  warranted.  Hunt  v.  Nevers, 
15  Pick.  600-50i,  26  Am.  Dec.  616. 

Tbe  defendant  contends  that  the  finding 
was  erroneous,  because  tbe  master  did  not 
compute  interest  upon  the  items  of  the  ac- 
count It  does  not  appear  that  the  master  did 
not  take  into  account  an  allowance  of  inter- 
est after  tbe  account  was  made  up  and  pay- 
ment upon  it  was  demanded.  He  found, 
from  the  conduct  of  the  parties,  and  tbe  pay- 
ments made,  and  the  transfer  of  property 
applied  to  the  account  that  the  account  was 
settled  fully  by  payments  to  the  satisfaction  of 
the  claimants.  How  they  dealt  with  the 
question  of  interest  does  not  expressly  appear 
in  the  report  In  the  account  of  March  1. 
1803,  "no  Interest  appears  to  have  been 
charged  upon  the  moneys  paid  from  time  to 
time,  nor  credited  upon  the  moneys  received 
from  sales.  Nor  did  it  appear  that  at  any 
time  thereafter  was  any  such  interest  charged 
or  credited  by  either  Shedd  &  Crane  or  the 
consignors;  the  consignor's  bocAs  containing 
no  items  whatsoever  relating  to  interests." 
We  do  not  find  in  the  report  anything  which 
shows  that  interest  was  at  any  time  agreed 
upon,  or  that  the  payments  were  appropriated 
to  interest,  instead  of  to  principal,  or  that  the 
payments  were  not  treated  as  applicable  to 
tbe  principal,  so  far  as  to  pay  it  in  full.  Tbe 
allowance  of  interest  upon  an  account  of  this 
kind,  In  tbe  absence  of  an  agreement  in  regard 
to  It,  is  in  the  nature  of  damages  for  nonpay- 
ment of  the  debt  when  it  was  due.  The 
parties  are  not  obliged  to  insist  upon  interest 
on  an  account  after  it  Is  rendered,  and  in 
many  such  cases  interest  is  not  asked  for. 
If  the  parties  in  this  case  dealt  with  the 
principal  debt  and  payments  were  made  in 
full  settlement  of  it  any  possible  claim  that 
might  have  been  made  for  interest  fell  with  it, 
when  it  was  satisfied.  Davis  v.  Harrington, 
160  Mass.  278,  35  N.  B.  771,  and  cases  cited. 

The  thirteenth  and  only  remaining  excep- 
tion is  "to  tbe  use  of  the  state  of  the  in- 
ventory of  the  estates  of  the  Tread  well  fami- 
ly as  evidence  against  Brooks  on  tbe  issue  of 
payment"  These  were  inventories  made  by 
the  defendant's  assignors.  The  defendant 
Brooks  acquired  no  greater  rights  than  they 
had,  and  it  is  not  contended  that  their  admis- 
sions, while  owners  of  the  account  would  not 
be  admissible  against  him.  One  of  them, 
Clark,  was  a  member  of  one  of  these  firmsLC 
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which  formerly  held  the  account,  and  he  per- 
sonally knew  all  about  It.  A  failure  to  treat 
the  account  as  property  In  which  his  Intes- 
tates bad  an  Interest  was  some  evidence  In 
the  nature  of  an  admission  of  the  adminis- 
trator as  the  reputed  owner  that  it  had 
ceased  to  exist  as  property.  The  forms  of 
the  different  Inrentorles  do  not  appear,  but 
we  Infer  from  the  report  that  there  Is  nothing 
In  them,  either  by  reference  to  assets  In  the 
hands  of  the  former  firms  or  otherwise,  which 
has  any  relation  to  this  account  If  the  ac- 
count were  Included  In  a  reference  to  claims 
of  a  firm  of  which  the  Intestate  was  a  mem- 
ber, the  failure  to  refer  to  it  separately  would 
be  unimportant.  It  does  not  appear  that  the 
defendant  was  Injured  by  the  introduction  of 
the  Inventories. 
Decree  affirmed. 


(18»  Masa.  266) 

BOSWORTH  V.  STOCKBRIDGB  et  aL 

(Supreme    Jodicial    Court    of    Massachusetts. 
Hampden.    Oct  19,  1905.) 

1.  Wnia  —  CoNSTBUonoN  —  Vestino  of  Bb- 
XATES — Accumulations. 

The  fact  that  income  was  to  be  accumulated 
after  the  estate  vests  in  interest,  before  it  vests 
in  possession,  does  not  prevent  the  application 
of  the  rule  that  the  law  favors  vested,  rather 
than  contingent  estates. 

2.  Same. 

Testator  devised  a  part  of  his  estate  to 
his  executors,  in  trust  to  pay  the  income  to 
the  three  daughters  of  his  deceased  brother 
in  equal  shares,  and  at  the  death  of  one  of 
them  her  share  should  be  put  at  Interest  until 
all  the  daughters  were  dead,  and  then  the  prin- 
cipal and  interest  of  the  trust  fund  should  be 
divided  into  six  equal  parts  and  given  to  others 
specially  designated,  children  and  grandchildren 
of  such  deceased  brother.  Held,  that  such 
children  and  grandchildren  took  estates  in  such 
trust  fund  which  vested  at  the  death  of  the 
testator. 

8.    SaMK  —  BXMAIin)EB  —  IiEOATEBS  —  ISSUK. 

Where  testator  bequeathed  the  remainder 
of  a  trust  fund  aocumulated  after  the  death  of 
certain  beneficiaries  for  life  to  certain  desig- 
nated beneficiaries,  one  of  whom  died  before 
the  testator  leaving  issue  but  after  the  execu- 
tion of  the  will,  and  the  other  died  after  the 
testator's  death  but  prior  to  the  death  of  the 
last  beneficial^  for  life,  also  leaving  issue  sur- 
viving such  life  tenants,  the  gifts  to  the  re- 
maindermen so  dying  passed  to  their  respective 
issue  under  Rev.  Laws,  c.  136,  {  21,  declaring 
that,  if  a  legacy  is  made  to  a  child  or  other 
relative  of  testator  who  dies  before  him  leaving 
issue  surviving  the  testator,  such  issue  shall 
take  the  legatee's  estate  unless  a  different  dis- 
position is  made  or  required  by  the  wilL 

Case  Reserved  from  Supreme  Judicial 
Court  Hampden  County. 

Bill  by  Charles  W.  Bosworth,  as  trustee, 
etc.,  against  Edward  B.  Stockbrldge  and  oth- 
ers. Case  reserved  for  full  court  Instruc- 
tions granted. 

Testator,  by  the  third  clause  of  his  wUl, 
bequeathed  all  the  remainder  of  his  estate 
to  bis  executors  in  trust,  to  be  divided  Into 
nine  equal  parts  as  follows:  One  part  to 
pay  the  net  income  to  three  daughters  of 
testator's  deceased   brother,   Caleb   Stock- 


bridge,  in  equal  shares,  and  at  tUe  death  of 
any  one  of  them  the  Income  of  her  share 
to  be  accumulated  unUI  all  the  daughters 
were  dead,  and  then  to  divide  the  principal 
and  Interest  into  six  equal  parts  and  give 
one  of  such  parts  to  testator's  nephew,  Caleb 
Stockbrldge,  one  to  Joseph  8tockbrid£<e,  one 
to  the  children  of  Randolph  Stockbrldge,  one 
to  Alphonso  Stockbrldge,  one  to  the  children 
of  Eber  Allls  Stockbrldge,  and  one  to  the 
children  of  Benjamin  Stockbrldge,  children 
and  grandchildren  of  testator's  brother,  Caleb 
Stockbrldge,  to  have  the  same,  forever.  The 
three  daughters  of  testatoi^s  deceased  broth- 
er referred  to  died,  the  last  on  January  2, 
19(H,  leaving  a  trust  fund  In  the  hands  of 
the  executors  for  distribution  under  the  will 
amounting  to  $42,000.  Caleb  Stockbrldge, 
the  testator's  nephew  referred  to  in  this  para- 
graph of  the  will,  died  November  29,  1880, 
prior  to  the  death  of  the  testator,  but  subse- 
quent to  the  execution  of  the  will,  leaving 
ten  children,  of  whom  two  are  living. 
Five  of  these  children  died  without  Issue 
long  prior  to  the  death  of  the  testator. 
Others  died  leaving  Issue,  botii  prior  and 
subsequent  to  testator's  death,  and  Alphonso 
Stockbrldge,  referred  to  in  the  titiird  para- 
graph, died  after  testator's  death  and  prior 
to  the  death  of  the  last  surrivor  of  the 
three  daughters,  leaving  children  now  living. 

Rlchai;d  J.  Talbot  for  defendant  Frances 
B.  Knight  Wm.  Waldo  Hyde  and  Chas.  G. 
Gardner,  for  defendants  Security  Co.  of 
Hartford  and  others.  John  C.  &  Tbos.  J. 
Hammond,  for  defendant  heirs  at  law.  W. 
B.  Warner,  for  respondents. 

KNOWLTON,  O.  J.  This  la  a  bill  for  in- 
structions, brought  by  a  trustee  under  a  wUL 
The  language  of  the  will  under  which  the 
questions  arise  Is  as  follows:  "One  of  said 
parts  to  my  said  executors,  In  trust  that 
they  pay  the  net  income  thereof  to  the  three 
daughters  of  my  deceased  brother,  Caleb 
Stockbridge,  In  equal  shares,  and  at  the  death 
of  one  of  them  that  my  said  executors  put 
the  Income  of  such  one  at  Interest  until  all 
of  said  daughters  are  dead,  and  then  to  divide 
the  principal  and  the  Interest  into  alx  equal 
parts,  and  give  one  of  said  parts  to  my  neph- 
ew, Caleb  Stockbridge,  one  to  Joseph  Stock- 
bridge,  one  to  the  children  of  Randolph 
Stockbridge,  one  to  Alphonso  Stockbridge, 
one  to  the  children  of  Eber  Allls  Stockbridge. 
and  one  to  the  children  of  Benjamin  Stock- 
bridge,  children  and  grandchildren  of  my 
brother,  Caleb  Stockbridge,  to  have  the  same, 
forever."  Although  the  claimants  are  nu- 
merous and  their  relations  to  the  testator  and 
the  legacies  particularly  named  are  compUcat- 
eid,  they  all  present  In  argument  a  single  fon- 
damental  question,  the  answer  to  which  will 
relieve  us  from  further  difficulty  as  to  individ- 
ual claimants.  That  is:  When  did  the  rights 
of  the  children  and  grandchildren  of  the 
testator's  brother,  Caleb  Stockbridge  r^t  I 
iigitized  by  VjOOQ  IC 
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Had  these  persons  vested  rights  in  the  prop- 
erty from  and  after  the  death  of  the  testator, 
or  had  they  no  rights,  but  only  the  possibility 
of  acquiring  rights  before  the  time  for  the 
distribution? 

The  general  rule  Is  familiar  that,  in  cases 
of  doubt  In  the  construction  of  wills,  the  law 
favors  the  creation  of  vested,  rather  than 
contingent,  estates.  Speaking  more  specific- 
ally, in  the  language  of  Mr.  Justice  Gray  in 
McArthur  v.  Scott,  113  U.  S.  3*0-378,  5  Sup. 
Ot  652,  660,  28  L.  Ed.  1015:  "It  has  long 
been  a  settled  rule  of  construction  In  the 
courts  of  England  and  America  that  estates, 
legal  or  equitable,  given  by  a  will,  should 
always  be  regarded  as  vested  immediately, 
unless  the  testator  has  by  very  clear  words 
manifested  an  intention  that  they  should  be 
contingent  upon  a  future  event"  This  Is  the 
law  of  Massachusetts,  controlling  the  later, 
as  well  as  the  earlier,  decisions.  Abbott  v. 
Bradstreet,  S  Allen,  587;  Merrlam  v.  Sim- 
onds,  121  Mass.  198;  Minot  t.  Tappan,  122 
Mass.  535 ;  Hills  v.  Slmonds,  125  Mass,  536 ; 
Teele  v.  Hathaway,  129  Mass.  164, 105 ;  Loring 
▼.  Games,  148  Mass.  22S,  10  N.  E.  343 ;  Shaw 
v.  Eckley,  168  Mass.  119,  47  N.  B.  609 ;  Pierce 
T.  Knight,  182  Mass.  72,  64  N.  E.  692; 
Smith  T.  Smith,  186  Mass.  138,  71  N.  E.  314; 
Hale  T.  Hobson,  167  Mass.  397,  45  N.  E.  913 ; 
Harding  v.  Harding,  174  Mass.  269,  54  N.  E. 
649 — and  other  cases  relied  upon  by  some  of 
the  respondents,  are  not  departures  from  this 
rule;  but  they  are  cases  in  whidi  the  court 
fonnd  in  the  will  evidence  of  a  clear  inten- 
tion that  the  estate  should  not  vest  until  the 
death  of  the  life  tenant.  The  fact  that  in- 
come is  to  be  accumulated,  after  the  estate 
vests  in  interest,  before  it  vests  in  posses- 
sion, does  not  prevent  the  application  of  this 
rale.  At  most  It  is  only  a  circumstance,  to 
be  considered  with  other  circumstances  in 
determining  the  intention  of  the  testator. 
See  Codman  v.  Brigham,  187  Mass.  310-314, 
72  N.  E.  1008,  explaining  Hale  v.  Hobson,  167 
Mass.  397,  45  N.  E.  913,  and  Cronan  v. 
Adams,  185  Mass.  436,  70  N.  E.  423. 

In  the  present  case,  if  the  only  persons  to 
receive  the  equitable  remainder  after  the 
death  of  the  daughters  were  the  nephews, 
Caleb  Stockbridge,  Joseph  Stockbridge,  and 
Alphonso  Stockbridge,  who  are  mentioned 
by  name,  no  one  would  contend  that  their 
several  interests  did  noit  vest  at  the  death  of 
the  testator.  Does  it  make  any  difference 
that  three  of  the  six  parts  are  given  to  chil- 
dren of  deceased  nephews  who  are  not  men- 
tioned by  name?  We  think  not  They  stand 
in  the  places  which  their  respective  parents 
would  have  occupied  If  living.  There  is  no 
good  reason  for  holding  that  the  rights  of 
the  children  of  each  deceased  nephew  did 
not  vest  in  them  as  a  class  at  the  death  of 
the  testator,  as' the  rights  of  the  several  living 
nephews  vested  In  them  respectively.  In 
cases  of  this  kind,  where  the  testator  seems 
to  have  Intended  to  Include  all  the  persons 
who  come  within  the  description  of  the  class. 


not  only  at  the  time  of  his  death,  but  up  to 
the  time  when  the  property  vests  in  posses- 
sion, it  has  often  been  held  that,  though  the 
estate  vests  in  interest  at  the  death  of  the 
testator,  the  devise  will  open  to  let  in  after- 
bom  children,  up  to  the  time  fixed  for  dis- 
tribution. Moore  v.  Weaver,  16  Gray,  805; 
Dorr  V.  Levering,  147  Mass.  530,  18  N.  E. 
412,  explaining  Levering  v.  Levering,  129 
Mass.  97;  Bowers  v.  Porter,  4  Pick.  198-210. 
So  far  as  the  courts  of  New  Tork  differ  from 
this  view  in  their  application  of  the  rule  as 
to  the  vesting  of  estates  where  the  gift  over 
is  to  a  class,  instead  of  to  an  Individual, 
their  decisions  may  rest  upon  a  constraction 
of  Rev.  St  N.  Y.  pt  2,  p.  1.  tit  2,  par.  13. 
See  In  re  Baer,  147  N.  T.  848,  41  N.  E.  702, 
and  cases  cited.  In  re  Hoadley  et  al.  (D.  0.) 
101  Fed.  233-237 ;  Hale  v.  Hobson,  167  Mass. 
397,  398,  45  N.  E.  913. 

We  are  of  opinion  that  there  is  nothing  In 
this  will  to  show  an  intention  on  the  part  of 
the  testator  that  the  rights  of  the  other  chil- 
dren and  the  children  of  the  deceased  chil- 
dren of  Caleb  Stockbridge,  after  the  death 
of  the  three  daughters,  should  not  vest  imme- 
diately upon  his  death.  The  gifts  to  Caleb 
Stockbridge  and  to  Alphonso  Stockbridge 
passed  to  their  respective  issue.  (Rev.  Laws, 
c.  135,  {  21),  and  gifts  made  to  persons  who 
died  after  the  death  of  the  testator  and  before 
the  death  of  the  last  survivor  of  those  entitled 
to  a  life  Interest  passed  to  the  issue  or  legal 
representative  of  such  persons.  We  do  not 
deem  it  necessary  to  discuss  further  the 
rights  of  particular  claimants. 

Decree  accordingly. 


(U9  Mass.  36») 
BALL  V.  HOLLAND  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct.  19,  1905.) 

WHXS— COHSTKUCTION— VESTKD  ESTATES. 

Testator,  by  the  third  clause  of  his  will, 
eave  the  residue  to  his  widow  for  her  use  dur- 
ing widowhood,  providinK  that  she  should  care 
for  testator's  minor  children  during  minority. 
The  fourth  clause  provided  for  a  division  among 
testator's  "surviving  children"  If  his  widow 
remarried,  and  the  fifth  clause  directed  that.  If 
the  widow  remained  unmarried  and  died,  then 
all  of  testator's  property  which  she  then  pos- 
sessed should  be  disposed  of  equally  among  all 
his  "surviving  children,"  except  minor  children 
who  should  survive  their  mother,  provision  tot 
whom  should  be  made  under  the  third  clause. 
Held,  that  the  remainder  devised  to  testator's 
children  under  the  fifth  clause  vested  at  tes- 
tator's death,  and  not  at  the  death  or  remarriage 
of  his  widow. 

Case  Reserved  from  Supreme  Judicial 
Court,  Worcester  County. 

Petition  by  Frank  H.  Ball,  as  administra- 
tor, against  Frank  H.  Holland  and  others, 
for  the  construction  of  a  will.  From  a  decree 
of  the  probate  court,  petitioner  appealed  to 
the  Supreme  Judicial  Court,  where  the  case 
was  reserved  for  the  full  court    Affirmed. 

Appeal  by  petitioner  from  a  decree  of  the 
probate  court  on  a  petition  for  the  constru^ 


714 


76  NORTHEASTERN  REPORTER. 


(Mass. 


t!on  of  the  flftb  clause  of  tbe  will  of  Henry 
Holland.  Tbe  fifth  clause  was  as  follows: 
"I  also  direct  that,  should  my  said  wife, 
Hannah  Avery  Holland,  remain  unmarried 
until  her  death,  then  that  all  of  my  property 
which  she  may  possess  shall  be  disposed  of 
equally  among  all  of  my  surviving  children, 
unless  in  case  of  any  of  my  minor  children 
may  survive  their  mother,  who  shall  be  pro- 
vided for  as  stated  in  No.  3  of  this  my  last 
will."  The  third  clause  gave  the  rest  and 
residue  of  the  testator's  estate  to  her  use  and 
benefit  so  long  as  she  should  remain  his 
widow,  "provided,  nethertheless,  that,  should 
any  of  my  children  be  in  their  minority  at 
the  time  of  my  decease,  they  shall  be  cared 
for  by  their  mother  out  of  my  property  until 
such  time  as  they  shall  reach  their  major- 
ity." The  question  for  determination  was 
as  to  whether  the  children  of  the  deceased 
diildren  of  Henry  Holland  share  in  the  prop- 
erty, or  whether  it  was  to  be  distributed 
among  the  children  who  survived  his  widow. 
In  the  Supreme  Judicial  Court,  LATHROP, 
J.,  reserved  the  case  for  the  full  court. 

John  B.  Scott,  for  Frank  H.  Holland. 
Henry  L.  Parker,  guardian  ad  litem. 

BRALEY,  J.  Tbe  scheme  of  tbe  will  was 
to  make  full  provisions  for  the  support  of 
the  testator's  wife,  and,  during  minority,  of 
their  minor  children  living  at  his  death.  To 
accomplish  this  she  was  given  full  authority, 
so  long  as  she  lived  or  remained  unmarried, 
to  spend,  not  only  the  Income,  but  the  residue, 
of  his  entire  property,  after  the  payment  of 
nominal  pecuniary  legacies  provided  for  in 
the  second  clause  of  the  will.  Until  her 
widowhood  was  terminated  it  could  not  be 
determined  whether  any  of  his  property 
would  be  left  for  distribution  under  the 
fifth  clause.  If  tbore  was,  be  directed  at 
her  death  "then  that  all  of  my  property 
which  she  may  possess  shall  be  disposed  of 
equally  among  all  my  surviving  children." 
Tbe  widow  having  died  unmarried,  leaving 
surviving  children  and  representatives  of 
those  that  have  deceased  since  the  death  of 
her  husband,  the  question  is,  among  whom  is 
tbe  remainder  of  his  property,  not  used  by 
her,  to  be  distributed? 

The  general  rule  is  well  settled  that  a  re- 
mainder after  a  life  estate  is  held  to  have  vest- 
ed at  the  death  of  the  testator,  unless  from  tbe 
terms  of  the  will  it  clearly  appears  to  have 
been  his  intention  that  it  should  not  vest  ex- 
cept upon  the  happening  of  the  event  on  which 
the  final  distribution  of  any  residue  remain- 
ing is  to  be  made.  Cushman  r.  Arnold,  186 
Mass.  165,  168,  169,  70  N.  B.  43.  If  he  bad 
said,  at  the  death  or  marriage  of  his  widow, 
"I  give  all  of  my  property  which  she  may 
possess  to  such  of  my  children  as  sh&ll 
then  be  living,"  those  alive  at  the  time 
fixed  would  have  taken  a  contingent  re- 
mainder. Thomson  v.  Ludington,  104  Mass. 
193.  If  the  adverb  "then"  refers  to  his 
wife's   death    as   tbe  period    when   posses- 


sion shall  be  taken,  and  not  to  the  time 
when  the  estate  Is  to  vest,  this  construction 
does  not  dispose  of  the  word  "surviving"; 
for,  If  be  had  meant  that  all  his  children 
living  at  his  decease  should  participate,  ordi- 
narily this  word  would  seem  to  be  unneces- 
sary. Throughout  the  will  tbe  testator, 
when  he  has  occasion  to  refer  to  them,  in- 
variably limits  those  that  are  to  take  to 
children  living  at  the  end  of  tbe  period. 
Thus  in  the  fourth  clause,  which  provides  for 
a  division  if  his  widow  again  marries,  he 
expresses  his  purpose  by  directing  it  to  be 
among  "my  surviving  children."  It  Is  pos- 
sible to  bold  from  these  clauses  that  he  meant 
such  of  his  children  as  might  be  living  at 
the  termination  of  their  mother's  estate,  and 
so  bring  the  case  within  a  line  of  decisions 
where,  under  language  largely,  if  not  exactly, 
similar,  such  a  construction  has  been  adopted. 
Olney  v.  Hull,  21  Pick.  811;  Smith  v.  Bice, 
130  Mass.  441;  Denny  v.  Kettell,  136  Mass. 
138;  Coveny  v.  McLaughlin,  148  Mass.  676, 
ao  N.  a  166,  2  L.  B.  A.  448;  Bigelow  t.  Clap, 

166  Mass.  88,  43  N.  B.  1037 ;  Hale  T.  Hobson, 

167  Mass,  397.  46  N.  B.  913;  Harding  t. 
Harding,  174  Mass.  268,  64  N.  B.  549. 

But,  upon  resorting  to  the  second  clause, 
which  is  preliminary  to  his  principal  purpose, 
the  gift  by  name  is  "to  my  sons  and 
daughters,  should  they  be  living  at  tbe  time 
of  my  decease,  or  any  of  them  that  may  be 
alive."  Tbe  will  speaks  only  from  bis  death, 
when  11  of  tbe  12  children  bom  of  the  mar- 
riage survived,  and  the  more  natural  con- 
struction, in  the  light  of  the  whole  will  and 
of  this  fact.  Is  that  be  refers  to  these  chil- 
dren as  a  class.  In  the  sense  that  they  were  to 
take  all  of  his  property,  subject  to  the  devise 
In  favor  of  bis  wife,  although  they  might 
die  before  their  mother.  Bosworth  v.  Sto<&- 
bridge,  76  N.  B.  712.  We  are  of  opinion, 
therefore,  that  tbe  ronalnder  vested  at  tbe 
death  of  the  testator,  and  that  his  children 
then  living,  with  tbe  representatives  of  any 
child  since  deceased,  are  entitled  to  the 
residue  of  the  estate. 

Decree  of  the  probate  court  afilrmed. 


(189  Maaa.  101) 
BOLSTER  ▼.  GRAVES    (two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Oct.  19,  1905.) 

1.  INSOLVKNCT  —  FSAUDTn.BRT    PbKFEBKNO- 
RECOVKBY— BVIDKNCK. 

In  an  action  to  recover  payments  made 
to  a  preferred  creditor  by  an  Insolvent  debtor, 
evidence  of  the  state  of  the  money  market  at 
the  time  of  the  payments  is  inadmissible  on  tbe 
issue  of  the  debtor's  insolvency  at  that  time. 

2.  Same— Action  by  Absionek. 

An  assignee  of  an  insolvent  debtor,  suing 
for  the  recovery  of  an  alleged  preference  given 
a  creditor  by  the  debtor,  under  Pub.  St.  c 
167,  S  96,  need  only  show,  in  order  to  recovra', 
that  the  debtor  was  insolvent ;  that  the  transfer 
was  made  within  six  months  of  the  filing  of 
the  petition  in  insolvency,  and  with  a  view  to 
give  a  preference ;  that  the  creditor  receiving 
the  proi)erty  had  reasonable  cause  to  believe 
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that  the  debtor  was  Insolvent;  and  that  the 
transfer  was  made  in  fraud  of  the  Insolvency 
laws. 

3.  Appeal  —  Findiho  op  Tbiai.  Coubt  —  Ee- 
vrew. 

The  appellate  court  cannot  revise  the  find- 
ings of  fact  of  the  trial  conrt  when  there  ia 
any  evidence  to  sustain  them. 

4.  Insolvency  —  Recovebt  or  Fbaudui-ent 

PbEFEBENCKS— FiNDINO    OF    AUDITOR— SUlf- 
riCIZNOY. 

In  a  suit  by  the  assignee  of  an  insolvent 
for  the  recovery  of  a  preference  given  to  a 
creditor,  the  auditor  found  that  the  debtor, 
within  six  months  of  the  filing  of  the  petition 
in  insolvency  by  the  debtor,  transferred  goods 
to  the  creditor  to  secure  loans,  past  as  well 
as  present,  and  assigned  book  accounts  as  col- 
lateral in  part  for  pre-existing  debt ;  tbat  the 
transfers  and  assignments  were  made  with  a 
view  to  give  the  creditor  a  preference;  that  the 
creditor  had  reasonable  cause  to  believe  that 
the  debtor  was  insolvent;  that  the  transfers 
were  made  in  frand  of  the  insolvency  laws; 
and  that  the  creditor  converted  to  his  own  use 
the  goods  transferred,  and  received  a  specified 
sum  on  the  book  accounts  which  the  creditor 
owed.  Held,  that  the  auditor's  report  war- 
ranted the  court  in  giving  judgment  for  the 
assignee  for  the  goods  converted  and  tiie  money 
received. 

5.  Save. 

Wliere  a  transfer  by  an  Insolvent  debtor 
to  his  creditor  was  a  fraudulent  preference,  so 
far  as  it  was  intended  to  secure  a  pre-existing 
debt,  the  creditor  did  not  have  a  lien  on  the 
property  transferred  to  the  amount  of  loans 
made  after  the  transfer  and  on  the  faith  of 
It  as,  if  any  part  of  the  original  contract  was 
fraudulent,  the  whole  was  Invalid. 

Szceptions  from  Superior  Court,  Suffolk 
County:  John  H.  Hardy,  Judge. 

Separate  actions  in  tort  and  In  contract 
by  one  Bolster,  assignee  In  insolvency  of 
John  S.  Oibbon,  against  one  Graves.  Judg- 
ment for  plaintiff  In  each  case,  and  defend- 
ant brings  exceptions.    Overruled. 

Percy  O.  Bolster,  pro  se.  I.  R.  Clark  and 
J.  H.  Sherburne,  Jr.,  for  defendant 

IiATHBOP,  J.  These  are  two  actions, 
one  In  tort  in  the  nature  of  trover  and  the 
other  In  contract,  by  the  assignee  In  insol- 
vency of  John  S.  Gibbon  for  alleged  prefer- 
ences received  by  the  defendants  from  Gib- 
bon within  six  mouths  before  the  filing  of 
bla  petition  In  Insolvency. 

The  proceedings  in  the  case  are  nnder 
Pnb.  St  c.  157,  i  96,  now  Rev.  Laws  c.  163, 
f  110.  In  the  superior  court  the  case  was 
sent  to  an  auditor,  who  found  In  the  ac> 
tlon  of  tort  that  all  the  goods  enumerated 
in  the  plaintiff's  amended  declaration  In- 
cluded In  the  items  numbered  221  to  343, 
both  inclusive,  were  pledged  and  transferred 
to  the  defendants  to  secure  loans  and  debts, 
past  as  well  as  present;  that  these  pledges 
and  transfers  were  made  within  six  months 
befdre  Gibbon  filed  his  petition  in  insol' 
vency;  that  Gibbon  made  the  pledges  and 
transfers  to  the  defendants  with  a  view  to 
give  them  a  preference,  and  the  defendants 
received  the  pledges  and  transfers  having 
reasonable  cause  to  believe  that  Gibbon  was 
tben  insolvent;  that  the  pledges  and  trans- 


fers of  the  goods  ennmerated  in  the  Items 
specified  were  made  In  fraud  of  the  laws 
relating  to  Insolvency,  and  were  void;  that 
the  defendants  converted  to  their  own  use 
the  goods  enumerated  In  the  items  above 
mentioned;  and  that  the  fair  market  value 
of  the  goods  at  the  time  of  the  conversion 
was  i|6,776.  In  the  action  of  contract  the 
auditor  found  that  on  July  1,  1893,  and  on 
August  1,  1893,  Gibbon  executed  and  de- 
livered assignments  to  the  defendants  of 
all  his  book  accounts  then  due  to  him  on 
those  ree^ectlve  dates.  The  auditor  fur- 
ther found  that  the  assignments  were  with- 
in six  months  before  the  filing  of  Gibbon's 
petition  In  Insolvency;  that  these  assign- 
ments were  made  by  Gibbon  as  collateral  in 
part  for  pre-existing  Indebtedness  at  a  time 
when  he  was  Insolvent  when  he  was  not 
paying,  and  was  unable  to  pay,  his  debts 
In  the  usual  course  of  business;  that  the 
defendants  had  reasonable  cause  to  be- 
lieve that  Gibbon  was  Insolvent;  and  that 
the  assignments  were  made,  and  the  de- 
fendants had  reasonable  cause  to  believe 
that  they  were  made,  with  a  view  of  giving 
them  a  preference,  and  in  frand  of  the  laws 
relating  to  Insolvency.  The  auditor  fur- 
ther found  that  after  the  last,  assignment 
was  made  Gibbon's  business  was  Interrupted 
by  attachments  and  practically  stopped,  and 
that  during  the  period  of  this  cessation, 
from  about  Angust  20tb  to  some  time  in 
October,  Gibbon  received  from  his  book 
debtors,  and  tnmed  over  to  the  defendants, 
checks  and  money  to  the  amount  of  $1,080.59, 
and  that  the  defendants  owed  this  sum,  with 
Interest,  from  the  date  of  the  plaintiff's 
writ  At  the  trial  before  a  justice  of  the 
superior  court  the  plaintiff  put  In  the  au- 
ditor's report  and  rested.  The  defendants 
put  In  testimony,  which  Is  reported  at  length 
in  the  bill  of  exceptions,  and  the  plaintiff 
put  In  evidence  In  rebuttal.  The  Judge  re- 
fused to  give  certain  In'stmctlous  requested, 
and  made  the  following  findings:  "In  the 
action  of  tort  the  conrt  finds  for  the  plain- 
tiff, and  assesses  damages  In  the  sum  of 
$10,482.47.  The  auditor's  report  has  not 
been  controlled  or  overcome  by  the  evidence 
before  me,  and  I  make  my  findings  In  ac- 
cordance with  bis  report"  In  the  action  of 
contract  the  finding  was  as  follows:  "The 
court  finds  for  the  plaintiff  in  the  sum  of 
$1,594.32.  I  find  that  the  facts  in  evidence 
before  me  do  not  control  the  auditor's  re- 
port, and  I  find  in  accordance  with  bis  re- 
port" The  case  Is  before  us  on  the  de- 
fendants' exceptions  to  the  exclusion  of 
certain  evidence,  to  the  findings,  and  to  the 
refusal  to  give  the  rulings  requested. 

The  first  exception  relates  to  the  exclusion 
of  evidence  of  one  Cram,  who  was  assistant 
cashier  of  a  national  bank  In  1893.  He  was 
asked  whether  he  knew  the  state  of  the 
money  market  In  Boston  and  vicinity 
through  June,  1893,  and  down  to  August 
10th.    He  answered  in  the  affirmative.    He 
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was  then  asked  to  state  what  It  was,  and  the 
question  was  excluded.  We  are  of  opinion 
that  the  question  was  rightly  excluded.  In 
Vennard  t.  McConneU,  11  Allen,  555,  561, 
It  Is  said  by  Chief  Justice  Blgelow:  "The 
rule  of  law  by  which  a  condition  of  solvency 
or  insolvency  Is  to  be  ascertained  and  de- 
termined could  not  be  affected  or  modified 
by  any  sudden,  temporary,  or  general  em- 
barrassment of  the  operations  of  trade, 
causing  widespread  monetary  distress  and 
mercantile  disaster,  whatever  may  have 
been  the  causes  which  led  to  sach  a  result." 

2.  Under  Pub.  St  c.  157,  i  96,  under  which 
these  actions  were  brought,  it  Is  enough  to 
show  that  the  debtor  was  Insolvent;  that 
the  conveyance  was  made  within  six  months 
before  the  filing  of  the  petition,  and  with 
a  view  to  give  a  preference;  that  the  person 
to  whom  the  conveyance  was  made  bad 
reasonable  cause  to  believe  the  person  mak- 
ing the  conveyance  to  be  insolvent;  and  that 
it  was  made  In  fraud  of  the  laws  relating  to 
Insolvency.  Whipple  v.  Bond,  164  Mass. 
182,  41  N.  E.  203.  See,  also,  Denny  v.  Dana, 
2  Cnsh.  160,  171,  48  Am.  Dec.  655.  In  Den- 
ny T.  Dana  it  was  held  that  "actual  insol- 
vency of  the  debtor,  and  reasonable  belief 
on  the  part  of  the  creditor  that  he  Is  so, 
without  contemplation  of  Insolvency,  con- 
stitute a  fraudulent  preference."  It  was 
competent  for  the  auditor  and  the  Judge 
to  find  that  the  conveyances  In  question 
were  in  fraud  of  the  insolvent  law.  Ab- 
bott y.  Shepard,  142  Mass.  17,  6  N.  B.  826. 
These  cases,  as  we  have  already  said,  were 
tried  by  a  Judge  without  a  Jury;  and  we 
cannot  revise  his  findings  of  fact  If  there 
was  any  evidence  to  sustain  them.  Bridges 
V.  MUes,  152  Mass.  249,  25  N.  B.  461;  Mun- 
do  \.  Shepard.  166  Mass.  323,  44  N.  E.  244. 

8.  The  remaining  exceptions  relate  to  the 
refusal  to  give  the  rulings  requested.  The 
first  request  in  each  case  was  that  the  plain- 
tiff was  not  entitled  to  recover.  In  Qulnn 
y.  Bay  State  Distilling  Co.,  171  Mass.  283, 
290,  50  N.  E.  637,  688,  it  was  said  by  Mr. 
Justice  fijiowlton:  "The  auditor's  report 
in  favor  of  the  plaintiff  is  enough  to  warrant 
the  finding  of  the  Judge  and  his  refusal  to 
give  the  rulings  requested,  unless  the  find- 
ings in  the  report  or  the  other  facts  stated 
are  necessarily  inconsistent  with  the  re- 
fusal and  the  result."  We  are  of  opinion 
In  the  cases  at  bar  that  the  defendants,  on 
the  evidence  in  the  cases,  were  not  entitled 
to  have  the  requests  granted.  See  Peabody 
V.  Knapp,  153  Mass.  242,  243,  26  N.  E.  696; 
lailam  v.  Peirce,  153  Mass.  602,  27  N.  B. 
520. 

The  facts  In  the  case  may  be  summarized 
as  follows:  The  first  publication  of  notice 
of  Gibbon's  petition  in  insolvency  was  on 
September  25, 1893.  Olbbon  had  failed  previ- 
ously in  1891,  and  the  defendants  at  that 
time  tiad  advanced  to  him  the  means  to 
make  a  settlement  with  his  creditors.    It  was 


then  agreed  between  them  that  Gibbon  should 
at  all  times  keep  the  defendant  secured  for 
the  sum  then  advanced  by  them,  and  for  the 
value  of  all  goods  they  should  thereafter  sell 
Gibbon  on  credit  The  defendants  thereafter 
made  further  loans  to  Gibbon,  and  sold  Urn 
further  goods  on  credit,  and  he  was  Indebted 
to  them  on  both  of  these  accounts  in  the 
sum  of  $18,622.21  on  June  30, 1893,  before  the 
transactions  of  which  the  plaintiff  complains. 
Between  1891  and  June  30,  1893,  Gibbon  gave 
the  defendants  security  for  indebtedness  by 
placing  merchandise  In  warehouses  from  time 
to  time,  having  receipts  Issued  for  such  mer- 
chandise in  the  defendants'  name,  and  deliv- 
ering such  receipts  to  the  defendants.  There 
was  a  general  understanding  between  Gibbon 
and  the  defendants  with  respect  to  the  col- 
lateral which  was  thus  transferred  to  the 
defendants,  namely,  that  any  and  all  collater- 
al received  by  the  defendants  from  Gibbon  at 
any  time  became  In  the  defendants'  hands 
security  for  any  and  all  indebtedness  of  Gib- 
bon to  the  defendants,  whether  su(±  indebt- 
edness arose  before,  or  contemporaneously 
with,  or  subsequently  to  the  receipt  by  the 
defendants  of  such  collateral.  On  June  30i, 
1893,  before  the  transfers  of  which  the  plain- 
tiff complains,  the  defendants  held  collateral, 
under  the  foregoing  understanding,  of  the 
value  of  $15,381.  Previously  to  June  30,  1893, 
Gibbon  had  but  a  limited  capitaL  He  bad 
become  party  to  notes  and  obligations  be- 
yond his  ability  to  pay,  several  of  which  had 
been  protested  for  nonpayment.  He  had  fre- 
quently renewed  his  notes  to  the  defendants, 
and  had  recently  been  sued,  and  property  in 
his  store  had  been  attached.  For  two  years 
Gibbon  usually  had  looked  to  the  defendants 
when  he  needed  a  cash  loan,  and  they  prac- 
tically had  acted  aa  bis  banker.  They  knew 
of  the  attacliment.  They  knew  that  he  was 
being  pressed  by  one  Holden  for  payment  of  a 
large  debt,  and  there  was  evidence  that  they 
knew  that  he  was  on  paper  of  Thomas  &  Son, 
who  had  Just  failed.  Under  these  dream- 
stances,  Gibbon  informed  the  defendants  that 
he  wished  to  make  an  assignment  to  ttiem, 
but  upon  the  defendants'  advice,  on  June  80, 
1898,  instead  of  assigning,  he  borrowed  93.900 
more  of  them,  and  gave  them  as  coIlat««I, 
under  their  general  understanding  with  re- 
spect to  collateral,  merchandise  of  the  yalne 
of  $5,646  (being  the  goods  described  In  Items 
221  to  253,  inclusive,  in  the  bill  of  partlcalars 
in  the  action  of  tort),  and  an  assignment  of 
all  his  book  accounts.  He  also  agreed  to 
assign  his  book  accounts  to  the  defendants  in 
each  month  thereafter.  On  August  1,  188S. 
Gibbon  assigned  his  bock  accounts  to  the 
defendants  again.  They  have  received  under 
both  assignments  $1,039.59,  to  recover  which 
the  action  in  contract  was  brought  Betweeo 
June  30  and  September  6,  1893,  the  defend- 
ants made  further  loans  to  Gibbon,  and  sold 
blm  goods  on  credit  in  reliance  on  the  col- 
lateral held  by  them.  On  S^tembw  Otli 
Digitized  by  V^OOQlC 
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the  defendants  lent  Gibbon  $430,  with  which 
he  paid  his  note  held  by  one  Clark,  who 
also  held  as  collateral  the  goods  described 
in  Items  341  and  342  in  the  bill  of  particulars 
in  the  action  of  tort  Gibbon  took  out  new 
warehouse  receipts  for  these  goods,  and  gave 
them  to  the  defendants  to  hold  as  collateral, 
under  the  general  understanding  recited 
above.  These  goods  were  of  the  value  of 
$1,180.  The  total  amount  of  loans  made  and 
value  of  goods  sold  by  the  defendants  to 
Gibbon,  ftom  and  including  the  loan  of  $3,500 
on  June  30,  1893,  to  the  date  of  Gibbon's 
insolvency.  Including  the  loan  of  $450  on  Sep- 
tember 8th,  was  $6,605.66.  The  defendants 
still  hold  Gibbon's  unpaid  notes,  in  amounts 
aggregating  some  $6,000,  which  were  made 
before  June  30, 1883. 

The  defendants  rely  upon  the  the  refusal 
of  the  jndge  to  give  the  sixth  request  in  the 
action  of  contract  and  the  twelfth  request  in 
the  action  of  tort.  These  are  as  follows: 
"(6)  If  Gibbon  made  the  assignment  of  June 
SOtb  upon  the  understanding  that  he  was  to 
he  allowed  to  borrow  to  the  full  value  of  the 
accounts,  and  did  so  borrow,  the  plalntUI 
cannot  recover.  •  •  •  (12)  If  the  value 
vt  the  goods  transferred  on  June  30th  did 
not  exceed  the  advance  made  upon  that  date, 
and  subsequently,  upon  the  faith  of  such 
goods,  no  preference  was  in  fact  given,  and 
the  transfer  is  not  voidable."  We  are  of 
<q>inlon  that  both  of  these  requests  were  prop- 
erly refnsed.  The  contention  of  the  defend- 
ants in  favor  of  the  rulings  requested  is  a 
special  finding  of  the  Judge  "that  on  June  SO, 
1893,  the  alleged  value  of  the  collateral  held 
by  the  defendants  was  equal  to  the  indebted- 
ness of  Gibbon  to  the  defendants."  The 
jadge,  however,  did  not  find  that  the  actual 
Talue  of  the  collateral  held  by  the  defendants 
<m  June  30th  was  equal  to  the  Indebtedness 
of  Gibbon  to  the  defendants,  but  merely  that 
the  alleged  value  was  equal  to  such  indebted- 
ness. The  findings  of  the  auditor  on  this 
point  are  that  before  the  transaction  of  June 
30th  the  value  of  the  collateral  was  $8,241.41 
lees  than  the  indebtedness  of  Gibbon  to  the 
defendants.  One  of  the  defendants  admitted 
on  cross-examination  "that  the  collateral 
pledged  on  June  SOth  would  go  to  secure 
prior  Indebtedness  under  the  old  agreement 
between  the  parties,  if  there  was  an  unsecured 
balance  at  that  time."  The  Judge  also  re- 
fnsed to  find  that  the  transaction  of  June 
SOth  and  the  subsequent  loans  were  made 
«olely  for  the  purpose  of  enabling  Gibbon  to 
continue  Us  business,  and  found  that  the 
auditor's  report  had  not  been  controlled  by 
tbe  evidence  before  the  court  The  question, 
tberefore,  which  the  defendants  seek  to  raise 
by  these  requests,  based  upon  the  assumpticm 
ttiat  before  the  transaction  of  June  30th  the 
value  of  the  collateral  equaled  the  Indebted- 
ness of  Gibbon  to  the  defendants,  does  not 
arise.  This  question  is  thus  stated  In  the 
defendants'  brief:  "The  question  intended 
to  be  raised  Is  whether,  if  one  who  Is  in- 


solvent, or  in  the  contemplation  of  insolvency, 
pledges  or  mortgages  property  as  security 
for  a  present  loan,  with  the  understanding 
that  he  can  borrow  to  the  full  value  of  such 
collateral,  and  if  he  does  so  borrow,  the  pled- 
gree  or  mortgagee  can  be  held  liable  for  the 
value  of  such  goods."  If  the  transaction  of 
June  30th  was  a  fraudulent  preference,  so 
far  as  the  intention  was  to  secure  the  pre- 
existing indebtedness,  it  was  entirely  void- 
able at  the  election  of  the- plaintiff.  Denny 
V.  Dana,  2  Gush.  160,  172,  48  Am.  Dec.  655; 
Lynde  v.  McGregor,  13  Allen,  172,  181 ;  Forbes 
V.  Howe,  102  Mass.  427,  435,  8  Am.  Rep. 
475;  Peabody  v.  Enapp,  153  Mass.  242,  26 
N.  E.  696;  Whipple  v.  Bond,  164  Mass.  182, 
188,  41  N.  B.  203 ;  Hill  v.  Marston,  178  Mass. 
285,  59  N.  E.  766. 

The  defendants  next  contend  that  the  re- 
quests numbered  11  and  17  In  the  tort  case 
should  have  been  given.  The  eleventh  re- 
quest is  as  follows:  "The  defendants  have  a 
lien  upon  the  collateral  to  the  amount  of  the 
other  fresh  loans  made  after  June  SOth  upon 
the  faith  of  the  collateral  pledged  then." 
The  seventeenth  request  was  as  follows:  "If 
tbe  contract  and  agreement  between  Gibbon 
and  the  defendants  was  that  Gibbon  was  to 
be  allowed  to  borrow  upon  any  collateral  held 
by  defendants  In  excess  of  the  Indebtedness, 
and  if  Gibbon  did  so  borrow,  the  defendants 
have  a  Hen  upon  the  collateral  to  the  amount 
of  the  loans  so  made."  These  requests  were 
properly  refused.  The  whole  contract  was 
tainted  with  fraud,  and,  as  was  said  by  Mr. 
Justice  Hoar  in  Lynde  v.  McGregor,  18  Allen, 
172,  181:  "But  no  authority  has  been  found, 
and  we  cannot  believe  that  any  exists,  for  the 
proposition  that,  where  a  contract  expressly 
and  intentionally  fraudulent  has  been  made, 
it  is  possible  to  give  it  a  partial  validity  by 
any  subsequent  payment  or  advances  in  part 
without  rescinding  the  whole.  If  any  part  of 
the  original  purpose  is  fraudulent  the  whole 
may  be  avoided,  though  made  upon  sufficient 
consideration;  and,  in  like  manner,  if  any 
part  of  the  fraudulent  purpose  remains,  it 
vitiates  the  whole."  See,  also,  Lamb  v.  Mo- 
Intlre,  183  Mass.  367,  370,  67  N.  B.  320. 

The  seventh  request  in  the  tort  case  and 
the  fburth  request  in  tbe  action  of  contract 
were  properly  refused,  as  the  court  expressly 
refused  to  find  tbe  facts  upon  wtiich  the  re- 
quests were  predicated.  The  same  is  true  of 
the  fourteenth  and  fifteenth  requests. 

Exceptions  overruled. 

(1»  Han.  SOS) 
BENNETT  et  aL  v.  TOWN  OF  WELLESLEY 
et  aL  (39  other  cases). 

(Supreme    Judicial    Court    of    Maasachuaetta. 
Norfolk.    Oct  19,  1905.) 

1.  CouwTiKs  —  County  Comuissiokxbs  — 

AMEIfOMKItT    OF    RECOKDS. 

The  board  of  county  commissioners  has 
power  to  amend  its  records  according  to  the 
truth. 

[Ed.  Note. — For  cases  In  point, 
Cent  Dig.  Counties,  |  70w]    d  by ' 
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2.  Highways — Alteration  and  Relocation — 
Action  of  Commissionebs. 

Whether  county  commissioners,  In  order- 
ing changes  in  a  street,  acted  under  Rev.  Laws, 
c.  48,  i  1,  providing  for  the  alteration  of  high- 
ways, or  under  section  12,  providing  for  their 
relocation,  is  not  to  be  determined  by  their  in- 
tention alone,  but  by  the  petition  under  which 
they  acted,  and  by  which  their  powers  are 
measured. 

3.  Same — Conbteuction  or  Petition. 

Rev.  Laws,  c.  48,  8  It  provides  for  the 
alteration  of  a  highway  on  written  petition  to 
the  county  commissioners,  and  section  62  pro- 
vides for  the  payment  of  damages  on  the  altera- 
tion of  a  hi^way  by  the  county.  Section  12 
provides  for  the  relocation  of  a  highway,  either 
/or  the  purpose  of  establishing  the  boundary 
lines  or  of  mailing  alterations  in  the  course  or 
width  thereof,  on  petition  of  the  town  or  by 
five  inhabitants  thereof;  the  expense  to  be  as- 
sessed upon  the  abutters,  upon  the  petitioners, 
or  upon  the  county  or  town,  as  the  commis- 
sioners may  order.  The  selectmen  of  a  town 
granted  a  street  railway  a  location  for  its 
tracks  through  a  street  in  the  town,  the  grant 
providing  that  at  the  expense  of  the  railroad 
such  street  should  "be  located  or  relocated  and 
widened,"  as  the  county  commissioners  should 
decree.  The  boundary  lines  of  the  street  were 
nncertain  and  in  dispute,  and  numerous  en- 
croachments had  been  made  thereon  by  walls, 
fences,  and  buildings.  The  petition  presented 
to  the  county  commissioners  recited  that  com- 
mon convenience  required  "the  alteration  of 
[the  street]  by  the  widening,  straightening, 
and  relocation"  of  such  street,  and  prayed 
that  the  street  might  be  "altK'ed  by  widening, 
straightening,  and  relocating"  the  same.  Hela, 
that  the  word  "alteration"  in  the  petition  was 
not  used  in  the  technical  sense  of  section  1 
of  the  statute,  but  was  intended  to  indicate  the 
effect  of  relocating  the  street,  and  the  petition 
would,  notwithstanding  the  use  of  such  word, 
be  construed,  in  view  of  the  situation  of  the 
street,  the  changes  which  were  sought,  and  the 
language  of  the  order  granting  ue  location 
for  the  railroad  tracks,  as  a  petition  under 
section  12. 
Enowlton,  C.  J.,  disseaiting. 

Oase  Reported  from  Supreme  Judicial 
Oonrt,  Norfolk  C!ounty;  John  A.  Aiken, 
Jndge. 

Forty  petitions  by  Mary  T.  Bennett  and 
others,  against  the  inhabitants  of  the  town 
of  Wellesley  and  county  of  Norfolk,  for  the 
assessment  of  damages  caused  by  the  taking 
of  land  for  highway  purposes.  In  the  su- 
perior court  It  was  ruled  that  the  inhabitants 
of  Wellesley  were  liable,  and  the  petitions 
were  dismissed  as  against  the  county  of  Nor- 
folk. Reported  to  the  Supreme  Judicial 
Court  Cases  to  stand  for  further  proceedings 
In  accordance  with  the  report 

H.  V.  Cunningham,  G.  Edmunds,  O.  A. 
Banker,  R.  A.  Jackson,  and  W.  S.  Kelley,  for 
Mary  T.  Bennett  and  others.  Victor  J.  Lor- 
Ing  and  C.  S.  Qnlnn,  for  Town  of  Wellesley. 
C.  P.  Jenney,  for  Norfolk  County. 

HAMMOND,  J.  The  only  question  is 
whether  In  passing  the  decree  ordering  the 
changes  in  Worcester  street  the  county  com- 
missioners were  acting  under  the  first  sec- 
tion of  Rev.  Laws,  c.  48,  or  under  the  twelfth 
section.  It  under  the  first,  the  land  dam- 
ages must  be  paid  by  the  county;  If  un- 
der the  twelfth,  by  the  town,  as  ordered. 


This  question  arose  In  Llvermore  ▼.  County 
of  Norfolk,  186  Mass.  133,  71  N.  B.  305, 
upon  a  demurrer  to  a  petition  for  damages 
for  land  taken  under  this  same  decree ;  and 
upon  the  case  as  there  presented  It  was  held 
that  the  decree  was  made  under  the  first  sec- 
tion. But  no  part  of  the  record  as  such  was 
before  the  court,  and  the  petition  contained 
only  a  very  Incomplete  statement  of  It 
In  giving  the  opinion,  Knowlton,  C.  J.,  said : 
"From  the  recitals  in  the  petition  for  assess- 
ment of  damages,  which  are  all  that  is  be- 
fore us  to  show  the  details  of  the  proceed- 
ings, It  is  not  plain  beyond  the  possibility 
of  question  whether  the  commissioners 
were  acting  under  Rev.  Laws,  c.  48,  8  1,  and 
making  an  alteration  of  the  highway,  or 
under  Rev.  Laws,  c.  48,  8  12,  and  merely  re- 
locating it"  It  was  held  that  the  recitals 
In  the  petition  showed  an  alteration  of  the 
highway,  under  Rev.  Laws,  c.  48,  8  1,  rather 
than  a  mere  relocation,  under  section  12. 
In  these  cases  now  before  us  we  have  the 
whole  record  of  the  county  commissioners  as 
It  stood  both  before  and  after  amendment 
and  also  the  circumstances  under  which  the 
petition  for  the  change  was  presented.  It  is 
plain,  therefore,  that  the  decision  made  In 
the  Llvermore  Case  does  not  relieve  us  from 
the  duty  of  examining  the  question  as  now 
presented,  and  that  the  decision  there  reach- 
ed is  not  conclusive  In  these  cases. 

On  January  17,  1902,  the  selectmen  of  the 
town  of  Wellesley  granted  to  the  Boston  ft 
Worcester  Street  Railway  Company  a  lo- 
cation for  its  tracks  through  Worcester 
street  upon  certain  conditions.  In  this  grant 
it  was  provided  that  at  the  expense  of  the 
company  Worcester  street  should  "be  located 
or  relocated  and  widened  as  the  county  com- 
missioners of  Norfolk  county  shall,  In  con- 
sequence   of    a    petition    therefor,    decree, 

•  •  •  as  follows."  Then  follows  a  state- 
ment of  the  proposed  width  bi  feet  There 
Is    a    further    provision    that   the    "tracks 

*  *  *  shall  be  located  within  a  reserved 
space  of  25  feet  In  width,  and  In  the  center 
of  and  along"  the  street  "as  located  or  re- 
located and  widened,"  to  the  width  there- 
inbefore named.  It  Is  further  provided 
that  the  company  shall  secure  from  every 
abutter  on  the  street  a  "good  and  sufladent 
release  of  all  lands  necessary  for  the  loca- 
tion or  relocation  and  widening"  of  the 
street  *  *  *  "as  shall  be  determined 
by  the  county  commissioners  of  Norf(dk 
county,  •  •  •  In  accordance  with  a  pe- 
tition therefor,  or  shall  sufiScIently  Indemni- 
fy said  town  from  all  damages  which  may 
be  recovered  or  paid  by  said  town  In  conse- 
quence of  the  taking  of  land  •  •  •  for 
the  widening  of  said  street"  and  "shall  pay 
ail  expenses  of  widening"  the  street  "In- 
cluding all  land  damagres."  It  was  further 
provided  that  "this  location  Is  granted  only 
on  the  express  condition  that  said  Worces- 
ter street  shall  be  widened  as  aforesaid,  and 
at  the  expense  of  said"  company,  "and  shall 
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apply  to  and  be  valid  only  In  said  Worcester 
street  located  and  relocated  and  widened 
and  constmcted  as  herein  proyided";  and 
also  that  "no  track  sball  be  laid  in  any  por- 
tion of  said  street  that  la  not  located  or  re- 
located and  widened  and  constrncted  as 
aforesaid."  In  the  grant  was  set  out  a 
copy  of  the  bond  to  be  required  of  the  com- 
pany. One  of  the  conditions  of  the  bond 
was  that  the  company  should  "pay  all  ex- 
penses of  the  location  or  relocation  and 
widening"  of  the  street  to  the  extent  there- 
inbefore Indicated  In  the  grant;  another  that 
the  company  should  secure  from  the  abut- 
ters a  release  of  the  land  "necessary  for  the 
location  and  relocation  and  widening,"  or 
should  pay  all  damages  which  should  be  re- 
coyered  and  paid  by  the  town,  and  also  all 
expenses  of  the  "location  or  relocation  and 
widening"  of  the  street.  Throughout  the 
whole  grant  the  word  "alteration"  is  not 
used  with  reference  to  the  contemplated 
changes  in  Worcester  street.  The  expres- 
sion uniformly  used  is  "location  or  reloca- 
tion and  widening."  It  appears  in  the 
amendment  to  the  records  of  the  county 
commissioners  that  at  the  time  of  this, 
grant  "the  boilndary  lines  of  said  Worcester 
street  were  uncertain  and  in  doubt  and  dis- 
pute; that  the  bounds  thereof  could  not  be 
determined ;  that  In  portions  thereof  •  •  • 
no  bounds  or  monuments  of  any  kind  could 
be  found,  nor  could  the  boundaries  be  made 
certain  by  records  or  otherwise;  and  that 
nnmerous  encroachments  had  been  made 
thereon  by  walls,  fences,  and  buildings,"  as 
therein  more  fully  set  forth.  The  street  ran 
from  east  to  west  through  the  town,  and 
evidently  was  an  old  and  Important  street. 
It  Is  plain  that  the  Idea  of  the  selectmen 
was  that  the  street  as  It  existed  should  be 
widened  If  the  tracks  of  the  street  railway 
company  were  to  be  located  therein,  and 
tliat  the  time  was  opportune  to  have  the 
street  relocated  and  the  encroachments  up- 
on the  original  location  removed.  The  phys- 
ical changes  desired  were  In  a  sense  an  al- 
teration, and  could  have  been  made  by  a  pe- 
tition under  either  the  first  section  or  the 
twelfth  section  of  Rer.  Laws,  c.  48.  It 
maide  under  the  first  section,  the  land  dam- 
ages would  be  paid  by  the  county.  Rev. 
Laws,  c  48,  {{  1,  52.  If  made  under  the 
twelfth  section,  the  commissioners  could  or- 
der that  the  expenses.  Including  land  dam- 
ages, should  be  paid  either  by  the  abutters 
or  the  petitioners  or  the  town  or  county.  It 
is  evident  that  the  selectmen  desired  and  in- 
tended that  these  changes  should  be  made 
eventually  at  the  expense  of  the  street  rail- 
way company,  and  one  of  the  conditions  of 
the  grant  was  that  the  company  should  in- 
demnify the  town  for  all  expense,  Including 
land  damages.  In  this  state  of  things  the 
petition  for  the  changes  In  Worcester  street, 
signed  by  11  persons,  describing  themselves 
as  "citizens  of  the  town  of  Wellesley,"  was 
presented  to  the  county  commlssfoners.    It 


represented  that  "common  convenience  and 
necessity"  required  "the  alteration  of  Wor- 
cester '  street  •  •  •  by  the  widening, 
straightening,  and  relocation  of  said  Worces- 
ter street,"  and  that  said  widening  was  "ren- 
dered necessary  for  the  public  convenience,  for 
the  purpose  of  granting  a  location  of  the  tracks 
of  the"  street  railroad  company;  and  the 
prayer  was  that  the  street  might  be  "alter- 
ed by  widening,  straightening,  and  relocat- 
ing the  same,  so  that  the  width"  should  be 
as  therein  particularly  set  forth,  and  for 
further  meet  and  proper  proceedings.  A  re- 
cognizance, as  prescribed  In  Rev.  Laws,  c.  48, 
I  2,  was  taken ;  the  petition  being  described 
as  a  petition  for  the  "alteration"  of  Wor- 
cester street 

The  record  of  the  commissioners  set  forth 
that  after  due  notice  they  adjudged  that  com- 
mon convenience  and  necessity  required 
that  the  street  be  "widened,  straightened, 
and  relocated,"  as  prayed  for,  and  that  they 
"do  so  widen,  straighten,  and  relocate  anew 
said  street"  Then  follows  this  language: 
"And  the  said  location  anew  and  widening  of 
said  Worcester  street  Is  as  follows:  Said 
Worcester  street  Is  relocated  and  widened 
and  the  grade  thereof  established  as  shown 
on"  certain  plans.  The  northerly  side  line 
of  the  street,  "as  relocated  and  widened,"  is 
then  set  out  in  great  detail.  The  southerly 
side  line,  as  "located  or  relocated  and  widen- 
ed," is  tiien  set  out  Then  comes  the  state- 
ment that  "the  lines  of  this  relocation  and 
widening  •  •  •  are  shown"  upon  a  cer- 
tain plan,  called  a  "Plan  of  the  relocation, 
widening,  and  established  grade"  of  Worces- 
ter street  The  decree  then  provides  that 
the  Inhabitants  of  the  town  of  Wellesley, 
"In  which  said  way  Is  located,"  shall  com- 
plete the  way.  and  that  "said  way,  as  re- 
located and  widened,"  shall  be  constructed 
in  accordance  with  the  restrictions,  stipula- 
tions, and  conditions  contained  in  the  order 
of  location  granted  by  the  selectmen  of  the 
town  of  Wellesley,  on  petition  of  the  Boston 
&  Worcester  Street  Railway  Company  on 
January  17, 1902.  It  Is  then  provided  that  "all 
the  expenses  of  maldng  the  location  anew  and 
widening  prescribed  In  this  return,  including 
the  expenses  of  constructing  said  way,  and 
all  land  or  other  damages  and  expenses  in- 
cident thereto,  be  paid  by  the  inhabitants  of 
the  town  of  Wellesley."  Nowhere  In  the 
record,  except  In  the  copy  of  the  petition,  are 
the  changes  described  as  an  "alteration." 
Even  the  adjudication  of  common  conven- 
ience and  necessity  does  not  use  that  word. 
The  words  are  "widened,  stralght«ied,  and 
relocated,"  and  throughout  the  whole  record 
the  word  "relocated"  Is  retained. 

Thus  far  we  have  spoken  only  of  the  rec- 
ord as  It  originally  stood,  and,  in  view  of  its 
language  and  the  final  order  that  the  ex- 
penses should  be  paid  by  the  town,  it  appears 
reasonably  clear  that  the  commissIonaMS  con- 
strued the  petition  as  asking  for  a  relocation 

under  the  twelfth  section  of  the  statute,  an4r> 

.Jiqitized  by  ' TV. 


720 


75  NORTHEASTERN  REPORTER. 


(Sfiua. 


not  for  an  alteration  nnder  the  first  section, 
and  acted  accordingly. 

Even  If  the  record  as  It  originally  stood 
can  be  said  to  have  left  uncertain  the  inter- 
pretation glren  to  the  petition  by  the  com- 
missioners, tbe  record  as  amended  places  the 
matter  beyond  tbe  possibility  of  doubt  In 
tbe  record  as  amended  it  is  recited  that  It 
appeared  at  the  hearing  that  the  boundary 
lines  of  Worcester  street  were  uncertain  and 
in  dispute;  that  tbe  bounds  could  not  be 
determined;  that  in  portions  thereof  no 
bounds  or  monuments  of  any  kind  could  be 
found;  that  the  boundaries  could  not  be 
made  certain  by  records  or  otherwise;  and 
that  numerous  encroachments,  in  the  nature 
of  walla,  fences,  and  buildings,  had  been 
made  upon  the  street;  and  it  is  stated  that 
tbe  abutting  owners  claimed  that,  by  reason  of 
the  maintenance  of  said  encroachments  for 
many  years,  "they  bad,  under  tbe  provisions 
of  Gen.  St.  1860,  c.  46,  J  1,  Pub.  St  1882,  c. 
54,  {  1,  and  Rev.  Iiaws,  c.  S3,  {  1,  ac- 
quired title  to  the  land  and  tbe  right  to  per- 
manently continue  said  encroachments ;  wblle 
In  behalf  of  said  town  *  *  *  it  was 
claimed  that  tbe  length  of  time  and  other  cir- 
cumstanoes  of  said  encroachments  were  not 
sufficient  to  establish  such  claims."  The 
amended  record  also  recites  those  parts  of 
the  order  of  the  selectmen  granting  the  loca- 
tion of  the  tracks  of  tbe  street  railway  com- 
pany which  refer  to  the  "relocation  and  wi- 
dening" of  the  street  It  contains  also  tbe 
explicit  statement  that  In  acting  under  the 
petition  the  commissioners  acted  "wholly  un- 
der the  authority  given  to  them  In  and  by 
■ectlon  12  of  chapter  48  of  the  Revised  Laws, 
and  under  no  other  authority  or  statute  what- 
soever." Here,  then,  was  a  public  street 
whose  bounds,  by  reason  of  encroachments 
and  other  causes,  were  uncertain  and  In  dis- 
pute. There  was  a  proposition  to  devote  a 
part  of  it  to  the  tracks  of  a  street  railroad, 
and  such  additional  use  of  the  street  rendered 
it  desirable  that  its  width  should  be  in- 
creased. Two  things  were  to  be  done — name- 
ly, to  relocate  and  to  widen.  The  twelfth 
section  of  the  statute  gives  Jurisdiction  to  tbe 
county  commissioners,  upon  the  petition  of 
a  town  or  five  Inhabitants  thereof,  to  "relo- 
cate a  way  within  such  town,  ••  *  ei- 
ther for  the  purpose  of  establishing  the 
boundary  lines  of  such  way  or  of  making 
alterations  in  the  course  or  width  thereof." 
Here,  then,  was  presented  a  typical  case  for 
action  under  this  section.  That  the  select- 
men who  granted  the  location,  and  who  are 
the  first  three  signers  to  the  petition  to  the 
county  commissioners,  supposed  that  the  ac- 
tion would  be  taken  under  the  twelfth  sec- 
tion, appears  quite  clear  from  tbe  language 
of  the  grant,  and  especially  from  tbe  fact 
that  they  insisted  upon  a  bond  from  the 
street  railway  company,  conditioned  for  the 
payment  of  all  land  damages  which  might 
be  "recovered  and  paid  by  tbe  town."  If 
the  changes  were  to  be  made  under  the 


twelfth  section,  there  was  occasion  for  such 
a  provision,  but  not  If  made  under  the  first 
section;  for  in  that  case  the  land  damages 
would  be  paid  by  the  county.  Ab  we  have 
seen,  the  commissioners  acted  In  accordance 
with  the  same  view.  They  Interpreted  the 
petition  as  requesting  action  under  the  tw^th 
section,  and  they  Intended  to  act,  and  supposed 
they  were  acting,  solely  under  its  authority, 
and  all  proceedings  are  consistent  witb  that 
view;  and  one  part  of  the  decree-^iamely, 
that  part  which  Imposes  upon  the  town  of 
Welleeley  the  burden  of  paying  tbe  land 
damages — is  inconsistent  with  any   other. 

The  board  of  county  commissioners  has 
power  to  amend  its  records  according  to  the 
truth.  Gloucester  v.  CJounty  Commissioners, 
116  Mass.  579,  and  cases  cited.  The  amend- 
ments are  In  harmony  with  all  the  proceed- 
ings, and  especially  with  the  order  as  to  land 
damages,  and  were  properly  made.  But  tbe 
question  whether  the  commissioners  did  act 
under  the  twelfth  section  is  not  determined 
by  their  intention  alone.  They  acted  under 
the  petition.  If,  under  the  circumstances, 
it  can  be  fairly  regarded  as  a  petition  under 
the  twelfth  section,  then  tbe  commissioners 
had  the  right  to  use  the  powers  vested  in 
them  by  that  section;  but  if  it  must  be  re- 
garded as  a  petition  under  the  first  section, 
then  tbe  commissioners  could  exercise  only  tbe 
powers  granted  them  under  such  a  petition, 
and  the  amendments,  so  far  as  they  sliow  an 
intention  to  act  under  powers  not  fairly  aris- 
ing upon  the  petition,  would  be  of  no  avalL 
Warren  v.  Street  Commissioners,  183  Mass. 
119,  66  N.  E.  412. 

The  petition  seta  forth  that  common  con- 
venience and  necessity  require  the  "alteration" 
of  tbe  street  by  tbe  "widening,  straightening, 
and  relocation"  of  it,  and  prays  that  it  may 
be  "altered  by  widening,  straightening,  and 
relocating."  If  the  word  "alteration"  was 
used  In  Its  technical  sense,  there  was  no  need 
of  tbe  other  words,  such  as  "widening"  or 
"relocation."  These  two  words  more  aptly 
describe  a  case  under  the  twelfth  section. 
The  presence  or  absence  of  one  word  is  not 
always  conclusive  as  to  tbe  character  of  tbe 
petition.  In  Bliss  v.  Deerfield,  13  Pldc  102, 
106,  where  the  petition  prayed  for  "altera- 
tions" In  a  road,  Shaw,  O.  J.,  said  that  it  was 
very  doubtful  whether  tbe  word  "alteration" 
was  used  technically,  and  in  Watertown  v. 
County  Commissioners,  176  Mass.  22,  56  N.  & 
971,  it  was  held  that,  under  the  peculiar  cir- 
cumstances of  the  case,  a  petition  represent- 
ing that  certain  streets  "are  uncertain  in 
their  boundaries,  of  insufficient  width,  and 
In  need  of  relocation,  widening,  and  general 
revision,"  and  asking  that  they  may  "be  re- 
located or  located  anew,  widened,  and 
straightened,"  the  proceedings  of  the  county 
commissioners  were  under  the  first  section  of 
the  statute,  although  the  word  "altwratlon" 
was  not  used  in  the  petition.' 

The  commissioners  in  the  present  case  In- 
terpreted tbe  petition  as.c^Ilng  for_  .action 
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onder  tbe  twelfth  Bection  of  the  atatote. 
In  view  of  tbe  situation  of  the  street,  the 
changes  which  the  petitioners  sought,  and 
the  reasons  for  the  changes,  the  language 
of  the  order  granting  the  location  for  the 
railway  tracks,  the  manifest  expectation  of 
some,  at  least,  of  the  petitioners  that  some. 
If  not  all,  of  the  land  damages  would  be  asr 
sessed  upon  the  town,  and  of  the  language  of 
tbe  petition,  we  are  of  opinion  that  the  word 
"alteration"  is  not  used  In  the  technical 
sense  of  the  first  section  of  the  statute,  but 
Is  Intended  to  indicate,  in  a  general  way, 
tbe  effect  of  the  relocating  of  the  street, 
and  of  the  changes  in.  width  which  are  to  be 
made  under  the  twelfth  section,  and  that  In 
construing  the  petition  as  one  presented  un- 
der this  section,  tbe  commissioners  commit- 
ted no  error  in  law. 

In  the  opinion  of  a  majority  of  the  court, 
the  ruling  of  the  Chief  Justice  of  tbe  su- 
perior court  was  correct  In  accordance 
with  the  terms  of  the  report,  the  cases  are  to 
stand  for  farther  proceedings  In  that  court, 
mnd  It  la  so  ordered. 

KNOWLTON,  a  J.  (dissenting).  IjJ  this 
case  a  majority  of  the  court  have  agreed  upon 
a  decision  which  seems  to  me  erroneous.  Much 
as  I  dislike  to  put  upon  record  an  expression 
of  dissent  when  I  differ  from  a  majority  of 
tbe  Judges,  I  tliink  Jn  this  case  it  Is  my  duty 
to  do  so.  If  the  opinion  agreed  to  were  to 
pass  without  Judicial  comment,  it  seems  to 
me  It  would  tend  to  unsettle  the  law,  and 
throw  the  public  authorities  dealing  with 
highways  Into  confusion. 

Section  1,  Rev.  Laws,  c.  43,  provides  for  the 
alteration  of  old  highways,  as  well  as  for  the 
location  of  new  ones.  Section  12  of  the 
same  chapter  provides  for  the  relocation  of 
ways.  Kvery  alteration  of  a  highway.  If 
It  Involves  a  widening  or  other  change 
of  lines,  Includes  also  a  relocation  of 
it.  Every  relocation  of  a  highway,  If  It  In- 
cludes, as  it  may,  a  change  In  the  boundaries. 
Is  a  change,  or,  in  the  general  sense  of  the 
word,  an  alteration,  of  the  way.  But  an  al- 
teration of  a  highway  within  the  meaning  of 
tbe  word  in  the  first  section  Is  not  a  reloca- 
tion of  it  within  the  meaning  of  the  twelfth 
section,  and  a  relocation  under  the  twelfth 
section  Is  not  an  alteration  within  the  mean- 
tug  of  the  first  section.  In  the  case  of  a  re- 
location, the  county  commissioners  may.  If 
they  choose,  require  all  the  expense  to  be 
paid  by  the  petitioners,  or  they  may  compel 
tbe  abutters  to  pay  the  whole  of  It  Bev. 
liaws,  c.  48,  S  92.  In  the  case  of  an  altera- 
tion, they  can  do  neither  of  these  things ;  but 
all  the  expenses,  except  land  damages,  must 
be  paid  by  tbe  county  or  tbe  town,  as  the 
county  commissioners  order.  Bev.  Iaws,  c. 
4S  SS  62,  54,  55.  In  the  case  of  an  alteration, 
there  may  be  an  assessment  of  betterments, 
nnder  Rev.  Laws,  c.  50.  upon  estates  benefit- 
ed. In  the  case  of  a  relocation,  there  can  be 
no  such  assessment  of  betterments.  Tufts  v. 
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BomerTlIle,  122  Mass.  278.  The  difference 
In  the  Jurisdiction  of  the  county  commlssiraia 
and  In  the  rights  and  llabilitieB  of  petition* 
ens  and  landowners  In  the  two  classes  of 
cases  make  It  plain  that  the  two  sections  can- 
not be  used  Interchangeably  to  accompllah 
the  same  thing,  at  the  election  of  the  petition- 
ers or  at  the  election  of  the  county  commis- 
sioners. If  what  is  asked  for  Is  an  altera- 
tion, ,  within  the  meaning  of  section  1,  the 
proceedings  must  be  under  that  section ;  and 
if  what  Is  desired  Is  a  relocation,  within  the 
meaning  of  section  12,  the  proceedings  must 
be  under  that  section,  and  not  under  sec- 
tion 1. 

What,  then.  Is  the  difference  between  tbe 
two  classes  of  cases  to  which  the  two  sec- 
tions, respectively,  apply?  There  is,  and 
must  necessarily  be,  a  plain  line  of  dis- 
tinction between  them,  even  though  the  de- 
cisions have  not  stated  exactly  how  tills  line 
should  be  drawn.  See  Watertown  v.  County 
CommlssIonerB,  176  Mass.  22,  56  N.  El.  971; 
Tufts  V.  Somervllle,  122  Mass.  273.  First, 
we  look  at  tbe  words  used  to  describe  the 
things  meant  In  the  first  section  the  word 
Is  "alteration,"  and  nothing  more.  In  tbe 
twelfth  we  have :  "to  relocate  a  way  within 
such  town  •  •  •  for  the  purpose  of 
establishing  tbe  boundary  lines  of  such  way, 
or  of  making  alteration  In  tbe  ooaifle  or 
width  thereof."  The  substance  of  the  pro- 
ceeding Is  in  one  case  an  alteration,  and  In 
the  other  a  relocation.  While  a  statutory 
alteration  will  usually  Include  a  reIocatl(« 
In  a  general  sense,  and  a  statutory  reloca- 
tion may  Include  some  alteration  In  a  general 
sense,  the  character  and  principal  purpose 
of  the  proceeding  in  each  case  is  Indicated 
by  the  word  used  In  the  statute  to  designate 
It  The  word  "relocate,"  without  addition 
or  qualification,  means  to  locate  again,  and 
implies  a  preservation  of  the  identity  of  the 
way  without  material  change.  A  relocation 
for  the  first  purpose  mentioned  in  the  statute 
is  exactly  this,  and  a  relocaticoi  for  the 
second  purpose,  while  it  permits  some  change 
in  course  and  width,  is,  after  all.  In  Its 
substantive  features  a  relocation  as  dis- 
tinguished from  an  alteration.  It  has  re- 
peatedly been  said  In  tbe  decisions  that  the 
main  purpose  of  locating  anew  or  relocating 
is  to  establish  the  boundary  lines  of  a  road 
which  are  in  doubt  or  dispute.  Tufts  v.  Som- 
ervllle, 122  Mass.  273-275;  Watertown  v. 
County  Commissioners,  176  Mass.  22-29,  66 
N.  E.  071.  Belocatlng  is  not  intended  to  be 
used  as.  a  method  of  making  imp<xtant 
changes  in  a  way.  By  the  express  terms  of 
the  statute.  It  can  only  be  done  when  the 
whole  road  to  be_  relocated  Is  In  a  single* 
town..  The  fact  that  the  statute  gives  the  coun- 
ty commissioners  power  to  assess  the  whole 
expense  upon  the  petitioners  implies  that  It 
is  intended  for  cases  in  which  the  expense 
will  be  very  small.  It  is  not  expected,  when 
Important  changes  are  desired  for  the  benefit 
of  the  public,  that  they  will  be.m^,mdec^ 
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a  statute  which  holds  the  p«tltionerB  liable 
for  the  payment  of  the  whole  expense.  The 
fact  that,  under  the  twelfth  section  the 
county  commissioners  may  compel  the  abut- 
ters to  pay  all  the  expenses  of  the  reloca- 
tion tends  to  show  that  this  section  was  not 
Intended  to  apply  when  important  and  ex- 
pensive changes  are  asked  for.  The  prin- 
ciple under  which  it  is  held  that  the  cost  of 
sewers  and  other  public  works  cannot  con- 
stitutionally be  collected  from  the  owners  of 
abutting  estates,  except  to  the  amount  of  the 
benefits  conferred,  is  applicable  to  improTe- 
ments  in  public  ways  and  to  the  proTisions 
of  this  section.  White  v.  Gove,  183  Mass. 
333,  67  N.  E.  359,  and  cases  cited.  The  lan- 
guage of  these  two  sections,  with  the  various 
accompanying  provisions,  indicates  the  line 
of  distinction  between  the  different  classes 
of  cases  to  which  they  respectively  apply. 
The  first  is  applicable  In  every  case  of  an 
"alteration" ;  that  is,  of  an  Important  change 
in  any  of  the  essential  features  of  the  way, 
such  as  largely  to  affect  its  appearance  or 
character  or  fitness  for  use  in  any  kind  of  pab- 
llc  travel.  The  second  is  applicable  in  every 
case  where  a  mere  relocation  is  desired,  with- 
out a  cliange  of  boundaries,  or  with  only  such 
slight  clianges  in  the  course  or  width  or 
otherwise  as  falls  short  of  constituting  an 
alteration,  within  the  meaning  of  section 
1,  and  as  do  not  affect.  In  a  material  and 
important  way,  the  condition  or  character 
of  the  road,  either  in  its  physical  features 
or  tn  its  adaptedness  to  the  uses  of  the  pub- 
lic: It  seems  to  me  that  this  is  very  nearly, 
if  not  quite,  an  accurate  statement  of  the 
difference  between  a  statutory  alteration  of 
a  way  and  a  statutory  relocation  of  a  way. 
I  know  of  nothing  in  the  statutes  or  de- 
cisions which  Is  inconsistent  with  this  view, 
and  I  do  not  see  any  reason  for  establishing 
a  materially  different  line  of  distinction. 

The  Jurisdiction  of  the  county  commission- 
en  to  act  under  one  section  or  the  other  is 
determined  by  the  language  of  the  petition, 
interpreted  in  its  application  to  the  way  re- 
ferred to.  If  a  petition  plainly  calls  for  an 
alteration  within  the  meaning  of  section 
1,  the  commissioners  have  no  Jurisdiction  to 
act  upon  It  under  section  12,  and  if  it  plainly 
calls  for  a  relocation  within  the  meaning  of 
section  12,  they  have  no  Jurisdiction  to  pro- 
ceed under  section  1.  Their  purpose  or  In- 
tention cannot  give  them  Jurisdiction  which  is 
not  conferred  by  the  petition,  nor  change  a 
proceeding  which  belongs  under  one  section 
to  a  proceeding  under  the  other  section.  The 
petition  in  this  case  represents  "that  common 
convenience  and  necessity  require  the  altera- 
tion of  Worcester  street  in  said  town,  formerly 
known  as  'Worcester  TumpUte,'  by  the  widen- 
ing, straightening,  and  relocation  of  said  Wor- 
cester street;  •  *  *  and  that  said  widen- 
ing is  rendered  necessary  for  the  public  con- 
venience, for  the  purpose  of  granting  a  loca- 
tion of  the  tracks  of  the  Boston  ft  Worcester 
Street    Railway    therein."    The    petitioners 


then  pray  that  the  street  '^ay  be  altered  by 
widening,  straightening,  and  relocating  the 
same,  6o  that  the  width  of  said  street  shall 
be  OS  follows,"  etc.  They  then  state  the 
widths  desired  through  the  town,  which  are 
given  at  75  feet  through  a  large  portion  of 
the  distance,  and  at  not  less  than  75  feet 
in  other  parts,  and  at  66  feet,  or  not  less  than 
06  feet,  through  the  remainder  of  the  course. 
They  then  ask  for  such  further  proceedings 
as  the  commissioners  deem  proper.  The  pe- 
tition calls  for  a  very  substantial  widening 
through  a  large  part  of  the  town. 

it  was  a  matter  of  public  record  and  com- 
mon knowledge  when  the  petition  was  filed 
that  the  selectmen  had  granted  the  street 
railway  company  a  location  only  on  condition 
that  there  should  be  a  substantial  widening, 
with  great  changes  in  the  construction  of  the 
way,  such  as  to  leave  a  reserved  space  In 
the  center  of  sufficient  width  for  a  street 
railway  with  a  double  trade,  and  to  provide  a 
wrought  way  for  travel  by  ordinary  vehicles 
on  the  side  of  the  road,  with  wrought  por- 
tions at  intervals  across  the  tracks,  and  a 
sidewalk  for  persons  traveling  on  foot  The 
petition  for  alteration  refers  in  terms  to  this 
purpose  of  the  widening,  and  impliedly  sug- 
gests that  the  alteration  shall  be  ordered  in 
accordance  with  the  requirements  of  the  pre- 
vious grant  to  the  street  railway  company. 
The  county  commissioners  Interpreted  the  pe- 
tition correctly  in  reference  to  the  nature 
and  extent  of  the  changes  asked  for,  and 
made  an  order  accordingly,  prescribing  lines 
and  construction  and  changes,  of  which  the 
record  before  us  fills  10  closely  printed 
quarto  pages.  There  ia  also  an  addition  to 
the  record,  by  way  of  amendment,  which 
fills  five  pages  more.  The  petition  in  terms 
calls  for  an  "alteration."  It  then  specifies 
the  particulars  tn  which  the  alteration  is 
to  be  made,  namely,  "by  widening,  strai^ten- 
Ing,"  etc.,  so  as  to  meet  the  requirements  of 
public  convenl»>ce  and  necessity  for  the  use 
of  the  way  in  connection  with  the  construc- 
tion and  use  of  a  street  railway.  There  ia 
nothing  in  these  particulars  that  tends  to 
limit  the  effect  of  the  word  "alteration"; 
but,  on  the  contrary,  when  taken  in  connec- 
tion with  the  previous  conditional  grant  to 
the  street  railway  company,  they  show  that 
the  alteration  prayed  for  is  one  that  will 
change  the  whole  character  of  the  way  from 
one  end  of  the  town  to  the  other.  Presuma- 
bly, the  changes  ordered  and  completed  by 
construction  constitute  by  far  the  most  im- 
portant and  costly  alteration  of  a  way  that 
has  ever  been  made  in  the  history  of  the  town. 
The  words  "widen,  straighten,  and  relocate," 
which  appear  in  the  record  of  the  county 
commissioners,  do  not  tend  to  show  that  this 
was  not  an  alteration,  within  the  meaning  of 
section  1,  for  a  widening  to  such  an  extent, 
and  for  such  a  purpose,  with  a  straighten- 
ing, is  an  alteration,  as  distinguished  from 
a  relocation    under    section  12;  and    when 

there  is  such  an  alteration  J>y  widei^a^^and 
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straightening,  a  relocation.  In  the  general 
sense  of  the  word,  la  necessarily  Involved, 
and  may,  without  Impropriety,  be  Included  In 
the  statement.  No  one  has  ever  contended, 
so  far  as  I  know,  that  a  change  of  either  of 
ttte  termini  of  a  way,  or  a  change  In  its  gen- 
eral course  Is  necessary  to  constitnte  an  al- 
teration of  It,  within  the  meaning  of  this  sec- 
tion. 

After  the  decision  In  Aheam  v.  County 
of  Middlesex,  182  Mass.  518,  66  N.  E.  905, 
following  Watertown  t.  County  Commts- 
aloners,  176  Mass.  22,  66  N.  B.  971,  the  coun- 
ty commissioners  filed  an  amendment  of 
their  record.  In  which  they  said  that  they 
proceeded  under  Kev.  Laws,  c.  48,  {  12. 
They  said  nothing  else  In  this  amendment 
that  has  any  bearing  upon  the  question 
which  section  of  the  statute  was  the  foun- 
dation of  their  jurisdiction.  So  far  as  they 
referred  to  the  prevlons  uncertainty  In  the 
boundaries  of  the  way,  their  reference  has 
no  tendency  to  show  that  the  Jurisdiction 
was  not  under  the  first  section.  Very  of- 
ten there  Is  such  an  uncertainty  in  cases  of 
alteration  under  section  1.  Moreover,  the 
petition  plainly  shows  that  this  uncertainty 
did  not  move  the  petitioners  to  action,  and 
that  their  animating  purpose  was  to  procure 
an  alteration  of  the  road  by  widening, 
straightening,  and  new  construction,  to  adapt 
it  to  the  changed  conditions  In  public  travel. 

We  have  already  seen  that  the  under- 
standing or  Intention  of  the  commissioners 
in  regard  to  their  Jurisdiction,  and  their 
statement  In  reference  to  it,  cannot  give  a 
I)etltlon  for  an  alteration  under  section  1 
any  efTect  as  a  petition  for  a  relocation  un- 
der section  12,  nor  subject  the  petitioners 
or  the  abutters  to  a  liability  for  expenses 
which  did  not  exist  under  a  true  interpreta- 
tion of  the  petition.  The  effect  of  a  state- 
ment of  this  kind,  made  under  similar  clr- 
ctimstances  in  proceedings  under  another 
statute,  was  discussed  in  Warren  t.  Street 
Commissioners,  183  Mass.  119-122,  66  N.  B. 
412.  See,  also.  Haven  v.  County  Commis- 
sioners, 155  Mass.  467-170,  29  N.  B.  1083. 
Nor  is  It  of  any  consequence  If  the  select- 
men overlooked  the  provisions  of  the  statute 
in  regard  to  the  payment  of  land  damages, 
and  supposed  that  such  land  damages  would 
be  assessed  upon  the  town,  when  they  made 
their  grant  of  a  location  to  the  railway  com- 
pany. The  Jurisdiction  and  power  of  the 
county  commissioners  were  fixed  by  the  stat- 
utes and  by  the  petition,  viewed  in  reference 
to  the  substantive  matters  in  which  a<*tiou 
was  prayed  for,  and  not  by  any  previous 
mistake  or  opinion  of  another  tribunal. 

It  is  conceivable  that  a  petition  might  be 
made  so  ambiguous  and  doubtful  in  its 
meaning  as  to  leave  the  commissioners  un- 
certain, in  applying  it  to  the  way,  whether 
substantial  and  important  changes  were 
asked  for,  such  as  amount  in  law  to  an  al- 
teration imder  section  1,  or  only  a  second  lo- 
cation, with  or  without  slight  changes,  such 
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as  would  be  a  mere  relocation  under  section 
12.  In  such  a  case,  if  the  commissioners 
gave  the  petition  a  construction  which  was 
not  unreasonable,  and  accordingly  ordered 
changes  which  would  constitute  an  altera- 
tion, or,  with  a  different  Interpretation  of 
it,  ordered  a  mere  relocation  with  no  change, 
or  with  only  slight  changes,  their  Jurisdic- 
tion in  either  event  would  be  upheld.  But 
this  is  not  such  a  case,  for  in  my  Judgment 
the  language  of  the  petition,  as  applied  to 
existing  conditions,  plainly  called  for  an  al- 
teration, and  the  changes  which  the  com- 
missioners ordered,  amounted  in  law  to  an 
alteration.  If  this  expensive  widening  and 
straightening  and  new  construction  of  the 
way,  which  changed  its  whole  character, 
was  not  an  alteration,  I  am  at  a  loss  to 
know  what  additional  change  was  necessary 
to  make  it  an  alteration. 

In  my  view,  the  decision  is  entirely  incon- 
sistent with  Llvermore  v.  Norfolk,  186  Mass. 
133,  71  N.  B.  305,  which  dealt  with  the  pro- 
ceedings that  are  now  before  us.  The  only 
doubt  felt  or  expressed  In  that  case  grew 
out  of  the  fact  that  the  original  record  of 
the  petition  and  the  action  upon  It  was 
not  before  the  court,  but  only  a  recital  of 
what  had  been  done.  After  copying  the  re- 
cital in  the  opinion,  this  court  said:  "We 
are  of  opinion,  for  reasons  stated  at  length 
in  Watertown  v.  County  Commissioners,  176 
Mass.  22,  56  N.  B.  971,  that  this  description 
shows  an  alteration  of  the  highway,  rather 
than  a  mere  relocation  of  it,  and  that  there- 
fore the  damages  for  the  land  taken  are  to 
be  paid  by  the  county."  It  now  appears 
from  the  record  before  us  that  the  descrip- 
tion in  the  recital  was  absolutely  accurate, 
being  given  in  the  exact  words  of  the  peti- 
tion on  which  the  Jurisdiction  of  the  county 
commissioners  was  founded,  and  of  the  sub- 
stantive part  of  the  order  of  the  commission- 
ers thereon.  This  seems  to  me  to  make  the 
decision  cover  this  case  beyond  the  possibili- 
ty of  question.  All  the  additional  provi- 
sions of  the  record  seem  to  me  only  to  em- 
phasize the  fact  that  what  the  petitioners 
asked  for  and  what  the  commissioners  or- 
dered was  an  alteration  of  the  way,  as  dis- 
tinguished from  a  statutory  relocation  of  it 

The  grant  of  location  by  the  selectmen  to 
the  street  railway  company,  in  different 
parts  and  In  varying  language,  required  the 
street  railway  company  to  pay  all  the  ex- 
penses of  changes  to  be  made  in  the  way. 
The  acceptance  of  this  grant,  and  the  giv- 
ing of  a  bond  in  accordance  with  its  require- 
ment, and  the  subsequent  action  of  the  coun- 
ty commissioners  In  ordering  the  changes, 
made  it  the  legal,  as  well  as  the  moral,  duty 
of  the  railway  company  to  pay  the  land 
damages  and  the  other  expenses.  The  as- 
sessment upon  the  county.  Instead  of  upon 
the  town,  would  open  to  the  railway  compa- 
ny a  possible  question  for  defense  against 
a  claim  for  the  payment  of  them  undeft 
one  part  of  the  bond.    Other  provisions  iiiC 
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tbe  bond  and  In  the  grant  of  location.  In- 
cluding the  stlpolation  for  tbe  payment  of 
all  tbe  expenses  by  the  railway  company, 
wonld  not  be  affected  by  such  an  assessment 
Whether  the  company  conld  escape  liability 
for  the  payment  is  a  question  which  Is  not 
before  ns.  Wlthont  intimating  that  It  conld, 
I  think  the  decision  of  this  case  should  not 
be  affected  by  any  view  that  may  be  taken 
of  this  question. 


(189  Mue.  32S) 

LIVBRMOEB  et  al.  v.  NORFOLK  COUNTX 
et  al. 

(Supreme  Judicial  Carat  of  Massachusetts. 
Norfolk.    Oct  19,  1905.) 

1.  Highways — Alteration  and  Relocation 
— BzPENSEs  OS  Pboceedinob. 

ReT.  I<awB,  c.  48,  f  52,  providing  that 
when  a  highway  has  been  established,  relocat* 
ed,  or  altered,  the  expense  of  the  proceedings, 
the  damages  allowed,  and  the  amoimts  awarded 
as  indemnity  shall  be  paid  by  the  county  upon 
the  order  of  the  commissioners,  except  as  other- 
wise provided,  does  not  in  view  of  the  history 
of  legislation  on  the  subject  (St.  1835,  p.  550,  c. 
152,  !  8;  Rev.  St  183i>,  c.  24,  f  9;  St  1851, 
p.  685,  c.  214;  Gen.  St  1875,  c  43.  J  12;  St 
1873,  p.  593,  c  165;  Pub.  St  1882,  c.  49,  § 
13;  Rev.  St  1836,  c.  24,  §§  38,  42;  Gen.  St 
1875,  c.  43,  J  47 ;  Pub.  St  c.  49,  §  58j,  require 
the  county,  where  the  commissioners  have  by 
valid  order  cast  the  expenses  and  damages  on 
the  town,  to  first  pay  the  land  damages  itself, 
and  then  recover  them  from  the  town. 

2.  Appeal— Disposition  of  Cause. 

In  proceedings  against  a  town  and  a  county 
for  tbe  assessment  of  damages  caused  by  tbe 
taking  of  land  for  highway  purposes,  the  court 
ruled,  at  the  close  of  the  petitioners'  case,  that 
the  proceeding  could  not  be  maintained  against 
the  town,  and  submitted  the  case  against  the 
couDtv  to  the  jury,  whereas,  the  petition  should 
have  been  dismissed  as  to  the  county,  and  sub- 
mitted as  to  the  town.  A  verdict  was  rendered 
for  petitioners,  and  the  case  was  reported  to 
the  Supreme  Judicial  Court.  By  the  terms  of 
the  report  such  entry  was  to  be  made  as  law 
and  justice  might  require,  In  case  petitioners' 
exception  to  the  ruling  ordering  the  petition 
dismissed  as  to  the  town  was  sustained.  Held 
that,  since  the  town  was  relieved  by  the  ruling 
of  the  court  from  making  further  defense,  the 
verdict  rendered  should  be  set  aside,  and  the 
case  should  stand  for  trial  as  against  the  town. 

Report  from  Supreme  Judicial  Court  Nor- 
folk County ;  Chas.  U.  Bell,  Jndge. 

Petition  by  Georgle  S.  Livermore  and  others 
against  the  county  of  Norfolk  and  town  of 
Wellesley  for  the  assessment  of  damages 
caused  by  the  taking  of  land  for  highway 
purposes.  In  the  superior  court  there  was  a 
finding  and  verdict  for  petitioners  as  against 
the  county,  and  the  case  was  reported  to  the 
Supreme  Judicial  Court  Petition  dismissed 
as  against  the  county,  verdict  set  aside,  and 
case  to  stand  for  trial  as  against  the  town. 

For  fhcts  see  186  Mass.  183,  71  N.  E.  306. 

Chas.  F.  Jenney,  for  Norfolk  County.  ViC' 
tor  J.  Lorlng,  for  Town  of  Welleeley.  O.  EL 
Washbnrn,  for  applicants. 

HAMMOND,  J.  When  this  case  was  here 
before,  it  was  held  that  the  allegations  of  the 


petition  set  forth  a  case  arislni;  tinder  tbe 
first  section  of  Rev.  Laws,  c.  48,  and  not 
nnder  the  twelfth  section.  It  was  stated, 
however.  In  the  opinion  of  the  court,  that 
"from  the  recitals  tn  tbe  petition  for  assess- 
ment of  damages,  which  are  all  that  ia  before 
us  to  show  th«  details  of  the  proceedings,  it 
Is  not  plain  beyond  the  possibility  of  question 
whether  the  commissioners  were  acting  nnder 
Rev.  Laws,  a  48,  S  1,  and  making  an  alt^^tlon 
of  the  highway,  or  nnder  Rev.  Laws,  c.  4S,  I 
12,  and  merely  relocating  It  If  they  were 
acting  under  the  former  section,  the  petition 
for  the  assessmoit  of  damages  should  be 
brought  against  the  county  of  Norfolk,  which 
would  be  liable  nnder  Rev.  Laws,  c.  48,  S  52, 
If  under  the  latter,  tbe  petition  should  be 
brought  against  the  town  of  Wellesley,  which 
was  ordered  by  the  commissioners  to  pay  the 
expenses  of  the  change.  Including  the  land 
damages.  The  only  question  before  us  arises 
on  the  demurm  of  the  county."  Livermore 
V.  County  of  Norfolk,  186  Mass.  1S3,  134,  71 
N.  E.  305.  There  has  since  been  a  trial  iqion 
the  m^'lts  before  a  Jury,  and  the  case  comes 
before  us  upon  a  report  made  by  the  presiding 
Justice. 

At  this  trial  the  records  and  proceedings  of 
the  county  commissioners  appeared  In  evi- 
dence substantially  as  in  Benqett  t.  Welles- 
ley, 75  N.  B.  717,  and  for  reasons  stated  in 
that  case  the  majority  of  the  court  are  of 
opinion  that  In  construing  the  petition  for 
the  changes  In  Worcester  street  as  a  petition 
under  Rev.  Laws,  c.  48,  §  12,  and  in  ordering 
the  expenses  and  land  damages  to  be  paid  by 
tbe  town  of  Wellesl^,  the  commissioners 
made  no  error  in  law.  The  order,  therefore^ 
is  valid. 

It  is  urged,  however,  by  tbe  petitioners 
tbat  even  If  the  order  is  valid,  the  county,  in 
tbe  first  Instance,  must  pay  the  land  damages, 
and  then  recover  them  from  tbe  town;  and 
Rev.  Laws,  c.  48,  S  52,  Is  recited  in  support  of 
that  proposition.  The  history  of  the  legisla- 
tion shows  that  this  position  is  untenable. 
See  St  1835,  p.  550,  c.  152,  S  8 ;  Rev.  St  1836, 
c.  24,  i  9;  St  1851,  p.  686,  a  214;  aea.  St 
1875,  c.  43,  8  12 ;  St  1873.  p.  S93.  C.  165 ;  Pub. 
St  1882,  c.  49, 1 13:  Rev.  St  1836,  c.  24,  H  38, 
42;  Gen.  St  1875,  C  48, 1  47;  Pub.  St  c.  49,  § 
58 ;  Damon  v.  Reading.  2  Gray,  274 ;  Brigham 
V.  County  of  Worcester,  147  Mass.  446,  18  N. 
E.  220.  It  follows  that  the  exception  of  the 
county  to  the  refusal  of  the  court  to  rule  that 
"on  all  the  evidmce  the  petitioners  cannot 
recover  against  the  county  of  Norfolk  In  this 
action"  must  be  sustained.  By  the  terms  of 
the  report  therefore,  the  petition  must  '^ 
dismissed  as  to  the  respondent  county." 
This  renders  It  unnecessary  to  consldw  the 
other  exceptions  of  the  county. 

At  the  close  of  the  petitioners^  evidence, 
the  court  ruled  that  the  proceedings  of  tbe 
commissioners  were  nnder  Rev.  Laws,  c:  48,  f 
1,  and  that  the  petition  would  not  be  main- 
tained against  the  town  of  Wellesley.  To  the 
ruling  that  the  petition  coi^d  potJ^imMn- 
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talned  against  the  town  the  petitioners  ex- 
cepted. For  reasons  already  stated,  the 
majority  of  the  court  think  that  that  excep- 
tion must  be  sustained.  By  the  terms  ot  the 
report,  "If  the  exception  of  the  petitioners  as 
to  the  ruling  of  the  court  ordering  the  petition 
dismissed  as  to  the  respondent  town  Is  sus- 
tained, or  in  case  any  other  exc^ttons  of  the 
petltlonerB  are  sustained,  such  entry  is  to  be 
made  as  law  and  Justice  may  reQulre." 

It  Is  apparent  from  the  report  that,  not- 
withstanding the  decision  upon  the  demuirer, 
the  town,  as  was  very  proper,  was  repre- 
sented by  counsel  at  the  trial  on  the  merits, 
and  was  actively  engaged  in  opposition  to  the 
petitioners'  case,  until  the  ruling  was  made 
that  the  petition  could  not  be  maintained 
against  It.  This  ruling,  as  before  stated,  was 
made  at  the  close  of  the  petitioners'  evidence, 
and  the  town  was  thereby  relieved  from 
further  actlcMi  at  the  trial,  and  It  does  not 
appear  that  it  took  any  further  action  in  de- 
t&aae.  Under  these  drcumstances,  it  is  plain 
that  to  allow  the  verdict  to  stand  as  against 
the  town  would  be  holding  the  town  when  it 
has  not  been  heard.  Justice  reqnires  that 
the  verdict  should  be  set  aside. 

Petition  dismissed  as  against  the  county, 
verdict  set  aside,  and  case  .to  stand  for  trial 
aa  against  the  town. 

(189  Ua«.  SU) 
TOWN  or  WELLBSLBY  v.  NORFOLK 
COUNTY  COM'RS. 

(Supreme  Judicial  Court  of  Massacbasetts. 
Suffolk.    Oct  19,  1906.) 

HioHWATs  —  Location  —  Accsftarok  bt 
Covsir  OinciALS— BiTKCi  on  Rights  or 
Town. 

An  order  of  the  county  commisBlonera, 
made  in  compliance  with  Rev.  Laws,  c.  .  48, 
SS  B4,  60,  accepting  a  relocated  street  to  the 
extent  provided  for  In  and  by  the  order  of 
locaticn,  has  no  effect  upon  whatever  rights 
the  town  in  which  the  street  is  situated  may 
have  to  insist  upon  the  work  being  done  to  the 
acceptance  of  the  selectmen. 

Case  Reserved  frtmi  Supreme  Judicial 
Court,  Suffolk  Coonty;  John  W.  Hammond. 
Jodga 


Petition  by  the  Inhabitants  of  the  town  of 
Wellesley  fof  a  writ  of  certiorari  against 
the  county  commissioners  of  Norfolk  county. 
Dismissed. 

The  order  of  November  8,  1903,  referred 
to  in  the  opinion,  was  an  order  of  the  county 
commissioners  accepting  the  street  to  the 
extent  provided  for  in  and  by  the  order  of 
location. 

Victor  J.  Loring,  for  petitioners.  Obaa.  F. 
Jenney,  for  respondoitB. 

HAMMOND,  J.  In  construing  the  original 
petition  for  changes  in  Worcester  street,  as 
brought  under  Rev.  Laws,  c.  48,  t  12,  as  well 
as  In  amending  the  record  of  June  S,  1902, 
by  the  decree  of  March  24,  1903,  the  county 
commissioners  made  no  error  in  law.  Ben- 
nett v.  Wellesley,  75  N.  B.  717.  The  petition 
upon  which  was  based  the  decree  of  October 
20,  1908,  was  brought  under  Rev.  Laws,  c. 
48,  i  12,  and  we  do  not  see  that  in  making 
the  decree  the  commissioners  went  beyond 
their  authority  under  that  section. 

Although  the  order  of  November  8,  1908, 
speaks  of  the  order  of  location  granted  by 
the  selectmen  to  the  street  railway  company, 
yet  its  legal  effect  ia  simply  a  statement  made 
In  compliance  with  the  statute  (Rev.  Laws, 
c.  48,  S8  64,  56),  that  so  far  as  the  com- 
missioners are  concerned,  the  work  has  been 
completed  to  their  satisfaction,  and  is  ac- 
cepted by  them  as  In  full  compliance  with  the 
decree  of  June  3, 1902.  It  has  no  effect  upon 
whatever  rights  the  town  may  have  under 
the  grant  of  location  to  Insist  upon  the  work 
being  done  to  the  acceptance  of  the  select- 
men. Nor  Is  the  recital  In  the  order  that 
certain  construction  was  not  required  by 
the  decree  of  June  3,  1902,  of  any  legal  ef- 
fect upon  the  rights  of  the  town  against  the 
street  railway  company. 

The  majority  of  the  court  see  no  error  in 
the  proceedings.  We  ttave  considered  as 
waived  the  objecttona  not  argued  upon  the 
petitioners'  brl^  In  view  of  their  nature. 

Petition  dismissed. 
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(188  Haas.  287) 

OULIGHAN  T.  BUTIiBR  et  al.  (two  caaea). 

BENT   V.    SAME.    LAWRENCE   ▼. 

SAME. 

(Supreme    Jadicial    Court    of   Maaaacboaetta. 
Middlesex.    Oct.  19,  1903.) 

1.  Death  —  Right    to    Sub  —  Decla&ation. 

Under  Rev.  Laws,  c.  171,  §  2,  authorizing  a 
recovery  of  damages  for  wron^ul  death  in  favor 
of  the  decedent's  widow,  children,  or  next  of 
kin,  declarations  failing  to  allege  that  persons 
killed  left  either  widow,  children,  or  next  of  kin 
were  demurrable  for  want  of  facta. 

[Ed.  Note. — For  cases  in  point,  see  vol.  16, 
Cent  Dig.  Death,  §|  64-66.] 

2.  Pleading — Objections — ^Time. 

Such  defect  was  one  of  substance,  which 
could  therefore  be  raised  by  a  request  for  a 
ruling  that  the  proof  of  all  the  allegations  plead- 
ed did  not  entitle  plaintiffs  to  recover. 

3.  Atpeal — Objections  to  Pleading — Waiver. 

Where,  in  actions  for  wrongful  death,  the 
declarations  failed  to  allege  that  decedents  left 
either  widow,  children,  or  next  of  kin,  as  re- 
quired by  Rev.  Laws,  c.  171,  {  2,  but  defendant 
joined  issue  without  specific  objection  on  that 
ground,  such  objection  could  not  be  made  for 
the  first  time  in  the  Supreme  Court  on  ex- 
ceptions. 

4.  Death— Eicpu>t£s — SxATtrrES. 

An  action  to  recover  damages  for  the  in- 
stantaneous death  of  an  employe,  caused  by  the 
wrongful  act  of  his  employer,  is  expressly  au- 
thorized by  St  1S87,  p.  899,  c.  270,  as  amended 
by  Laws  1892,  p.  226,  c.  260,  §  1,  which  is 
not  affected  by  Rev.  Laws,  c.  171,  |  2,  author- 
izing a  recovery  of  damages  for  the  death  of 
a  person  not  employed  by  the  defendant, 
arising    from    the    defendant's   wrongful    act 

6.  Masteb  and  Sebvant — Rexationbhip. 

Where  defendant  or  a  certain  cartridge 
company  contracted  with  deceased's  employer 
to  transport  the  contents  of  certain  powder 
magazines  to  a  certain  place  pending  repairs, 
and  then  to  return  such  contents  to  the  maga- 
zines, and  deceased  attended,  in  charge  of  one 
of  his  employer's  teams,  without  any  duty  as 
to  the  loading  of  the  wagons  or  to  determine 
the  place  of  deposit,  deceased  did  not  thereby 
become  the  general  servant  of  either  defendant 
or  the  cartridge  company. 

[Ed.  Note. — For  cases'  In  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  {{  144-162.] 
9.  Same — Question  fob  Jubt. 

Whether,  under  such  circumstances,  de- 
ceased became  defendant's  servant  temporarily 
was  for  the  jury. 

7.  Same — Injuries  to  Third  Persons — Nbo- 
LIQBNCE  OF  Servant — Question  fob  Jubt. 

Where  certain  persons  were  killed  by  the 
explosion  of  certain  powder  magazines,  caused 
by  the  alleged  negli^nce  of  G.,  who,  with  cer- 
tain men,  was  makmg  certain  repairs  to  such 
magazine,  and  the  evidence  was  conflicting  as  to 
whether  a  certain  cartridge  company  or  defend- 
ant contracted  to  make  the  repairs,  whether  G. 
was  defendant's  servant,  so  as  to  render  It 
liable  for  his  negligence,  was  for  the  jury. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  84, 
Cent  Dig.  Master  and  Servant  i  1004.] 

8.  Explosives  —  Wbonqful    Death  —  Neoli- 

OENCE. 

Where,  in  an  action  for  death  in  an  ex- 
plosion of  certain  powder  magazines,  there  was 
evidence  that  the  disaster  would  not  have  oc- 
cnrred  except  for  defendant's  conduct  in  permit- 
ting a  portion  of  the  magazine  floor  to  become 
soaked  with  nitroglycerine,  and  defendant,  when 
informed  of  this  condition,  was  negligent  in 
keeping  a  large  quantity  of  explosives  in  the 
magazine,  and  in  not  having  repairs  made  un- 
der the  personal  supervision  of  its  superintend- 


ent rather  than  entrusting  them  to  an  inex- 
perienced servant,  such  negligence  coold  be 
properly  found  to  be  the  efficient  cause  of  the 
accident. 

9.  Negligence — Joint   Tout   Feasors — Cow- 

CUBRENT    AND    CONTBIBUTIRS    AcTS. 

Where  plaintiCTs  decedents  were  Idlled  in 
an  explosion  of  defendant's  powder  magazine 
and  also  of  certain  powder  belonging  to  another, 
which  had  been  loaded  on  wagons  and  trans- 
ported some  distance  from  the  magazine  pend- 
ing alterations  thereon,  and  defendant  was 
guilty  of  negligence  in  the  preparation  for  and 
the  making  of  such  repairs,  and  the  owner  of 
the  powder  removed  was  negligent  in  not  trans- 
porting it  to  audi  a  distance  as  to  preclude  all 
danger  of  explosion  in  case  the  magazine  was 
ignited,  whicn  negligence  of  both  might  have 
contributed  to  intestates'  death,  both  were  Joint- 
ly or  severally  liable. 

10.  Death — ^AonoHS — Joint  ToBr  Fkasobs — 
— Joinder. 

In  an  action  for  wrongful  death,  author- 
ized by  Rev.  Laws,  c.  171,  {  2,  joint  tort  feasors 
may  be  joined  in  one  suit  though  there  can 
be  but  one  satisfaction  of  any  judgment  tliat 
may  be  obtained. 

11.  Explosives — Neglioence. 

Where  defendant's  servant  entrusted  with 
the  repair  of  a  powder  magazine  which  had  be- 
comi.e  defective  and  dangerous  by  a  leakage  of 
nitroglycerine,  before  removing  dynamite  and 
gunpowder  therein,  as  directed,  poured  a  liquid 
on  the  discolored  area  which  had  been  furnished 
him,  and  then  began  scrubbing  the  surface  with 
a  broom,  which  resulted  in  a  general  explosion, 
such  facts  justified  a  finding  that  he  was  not 
only  lacking  in  ordinary  care  but  was  guilty  of 
gross  negligence. 

12.  Death  —  Wbongful  Act  —  Sebvahtb   or 
Corporations— Gross    Negligence. 

In  an  action  against  a  corporation  for 
wrongful  death,  authorized  by  Rev.  Laws,  c. 
171,  §  2,  resulting  from  the  acts  of  its  servant 
the  negligence  of  defendant  and  the  gross  negli- 
gence of  its  servant  charged  as  grounds  of 
liability,  were  separate  and  distinct  issues, 
which  should  be  separately  submitted  to  the 
Jury. 

13.  Same  —  Actions  —  Damages  —  Instsdc- 

TIONS. 

In  an  action  for  wrongful  death  it  was 
proper  for  the  court  to  charge  that  recovery 
could  not  be  had  for  damages  as  in  an  action 
for  personal  Injuries,  but  that  the  remedy  pro- 
vided was  in  the  nature  of  a  penaltr,  whidi  was 
assessed  according  to  the  degree  of  defendant's 
culpability  or  that  of  its  servants. 

Exceptions  from  Superior  Oonrt,  Middlesex 
Connty;  William  Cnshing  Walt,  Judge. 

Actions  by  William  Oallghan,  as  adminis- 
trator, etc.,  of  William  H.  Bent,  and  by  A^ 
fred  Lawr^ice  against  Paul  Butler  and 
others  to  recover  for  the  wrongful  death  of 
their  several  Intestates.  A  verdict  was  ren- 
dered in  favor  of  each  plaintiff  against  the 
American  Powder  Mills  alone,  and  defendant 
brings  exceptloDS.    Exceptions  overruled. 

Wm.  H.  Bent  and  Albt  0.  Hamel,  for 
plaintifTs.  Woodward  Hudson,  Geo.  L.  May- 
t>erry,  and  Frank  L.  Washburn,  for  defend- 
ant. 

BRALEY,  J.  These  are  actions  of  tort 
brought  by  the  plaintiffs,  under  the  provi- 
sions of  Rev.  Laws,  c.  171,  {  2,  to  recover 
damages  for  the  death  of  their  Intestates, 
each  of  whom,  at  the  time  of  his  decease. 
is  admitted  to  have  been  intiM^^^cise  of 
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dne  care.  There  were  fonr  defendants  origi- 
nally, bnt  by  reason  either  of  pleas  In  abate- 
ment that  were  sustained,  or  of  mlings  made 
at  tbe  trial,  the  American  Powder  Mills  was 
left  as  sole  defendant,  against  which  each 
of  the  plaintiffs  bas  obtained  a  verdict 

The  remedy  given  being  purely  statutory, 
It  became  obligatory  to  allege  and  prove  that 
tbe  several  decedents  left  either  a  widow, 
children,  or  next  of  kin,  to  whom  any  damages 
that  might  be  recovered  were  to  be  paid  in 
the  proportions  specified  by  the  statute.  By 
reason  of  the  omission  of  such  allegations, 
the  declaration  did  not  set  forth  a  legal 
cause  of  action,  and  hence  was  demurrable. 
Ck>mmonwea]th  v.  Boston  &  Albany  Railroad 
Co^  121  Mass.  38.  Or,  the  defect  being  one 
of  substance,  and  not  of  form  merely,  this 
question  could  be  raised  by  a  request  for  a 
ruling  that  proof  of  all  allegations  pleaded 
did  not  entitle  the  plaintiffs  to  recover.  C!om- 
monwealth  v.  Bastern  Railroad  Oo.,  5  Gray, 
473;  Hervey  v.  Moseley,  7  Gray,  479,  484,  66 
Am.  Sec.  616.  But  the  defendant  was  con- 
tent to  join  issue  and  to  try  the  cases  within 
tbe  pleadings  as  they  stood.  Under  the  gen- 
eral request  for  a  ruling  that  upon  all  the 
evidence  the  actions  could  not  be  maintained, 
this  objection  was  not  alluded  to,  nor  di- 
rectly called  to  the  attention  of  the  presiding 
judge.  By  the  course  taken,  he  well  may 
have  understood,  as  he  probably  did,  that 
nothing  more  was  intended  than  to  generally 
cover  the  questions  more  directly  and  fully 
shown  by  the  specific  requests.  It  can  hardly 
be  doubted  that,  if  the  objection  now  raised 
then  bad  been  stated,  this  difficulty  would 
have  been  obviated  by  an  amendment,  or  dis- 
posed of  by  a  distinct  and  positive  ruling. 
This  exception,  therefore,  cannot  be  consider- 
ed open,  because  not  raised  before  or  passed 
upon  by  the  trial  court  Edwards  v.  Carr, 
13  Gray,  234,  238;  Hicks  v.  New  Haven  & 
Hartford  Railroad  Company,  164  Mass.  424, 
420,  41  N.  E.  721,  49  Am.  St  Rep.  471. 

Another  exception  raises  the  question  that 
upon  the  evidence  the  intestate,  Cbarles  W. 
Moore  at  the  time  of  his  death  was  in  the 
employment  or  service  of  the  defendant  and 
thus  not  within  the  class  for  whose  death 
damages  are  recoverable  under  the  statute. 
Tbe  Statutes  of  1887  (page,S88,  a  416)  and  of 
1808  (page  724,  c  565),  of  which  Rev.  Laws, 
c.  171,  f  2,  is  a  substantial  re-enactment  were 
passed  after  the  statute  of  1887  (page  899,  c. 
270),  as  amended  by  St  1892,  p.  226,  c.  280, 
I  1,  commonly  known  as  the  "Employer's 
Liability  Act"  took  effect  When  thus 
amended,  the  act  contained  provisions  for  the 
recovery  of  damages  for  tbe  instantaneous 
death  of  an  employ^  caused  by  the  wrong- 
ful act  of  his  employer.  By  these  several 
remedial  enactments,  it  must  be  deemed  to 
bave  been  the  intention  of  the  Legislature  to 
establish  a  system  under  which  damages 
might  be  awarded  for  death  arising  from  the 
wrongful  act  of  a  person  or  corporation, 
«r bother  the  relation  of  master  and  servant 


did  or  did  not  exist  between  the  decedent 
and  those  responsible  for  his  death.  UiMn 
ascertaining  the  relation.  It  then  can  be  de- 
termined under  which  statute  tbe  remedy 
provided  is  to  be  sought 

The  fact  that  Moore  was  In  the  general 
employment  of  the  Stanley  Transportation 
0>mpany,  which  had  been  hired  to  transport 
the  contents  of  the  magazine  of  tbe  United 
States  Cartridge  Company,  and  for  this  pur- 
pose attended  in  charge  of  one  of  its  teams, 
does  not  appear  to  have  been  disputed. 
There  was  uncontroverted  evidence  that  this 
was  his  only  duty,  as  the  boxes  of  powder 
were  to  be  loaded  onto  the  wagons  by  others, 
who  then  would  direct  where  the  teams 
should  be  driven.  After  the  loaded  wagons 
had  been  taken  to  what  perhaps  was  con- 
sidered a  safe  distance,  the  horses  were  to 
be  unhitched  and  sent  to  their  stable,  while 
the  workmen  were  making  certain  contem- 
plated repairs  of  the  powder  house.  Upon 
the  completion  of  these  repairs,  the  drivers, 
with  the  horses,  were  to  return  and  move 
back  the  powder.  No  other  directions  are 
shown  to  bave  been  glvoi  to  him  by  any  one 
on  the  premises  engaged  In  the  work  of  re- 
moval or  of  repair,  nor  does  It  appear  that 
he  otherwise  was  required  to  submit  himself 
to  their  direction  or  control.  A  servant  sent 
to  perform  work  for  another  person,  with 
whom  a  contract  for  its  performance  has 
been  made  by  bis  master,  does  not  by  that 
fact  alone,  at  common  law  or  by  the  statute 
under  which  these  actions  are  brought  be- 
come a  servant  of  the  latter.  Drlscoll  v. 
Towie,  181  Mass.  416,  63  N.  E.  922;  Delory 
V.  Blodgett  186  Mass.  126,  60  N.  E.  1078,  64 
L.  R.  A.  114,  102  Am.  St  Rep.  328.  Under 
these  circumstances,  the  Jury  could  find  that 
If  subject  to  the  direction  of  those  in  charge 
as  to  where  he  should  drive  his  wagon  after 
It  was  loaded,  be  still  remained  the  servant 
of  bis  original  employer,  who  through  him 
retained  the  control  and  care  of  the  horses; 
and  whether  his  master  was  employed  by 
the  United  States  Cartridge  Company  or  by 
tbe  defendant  he  did  not  become  tbe  general 
servant  of  either.  Huff  v.  Ford,  126  Mass. 
24,  30  Am.  R^.  645;  Reagan  v.  Casey,  160 
Mass.  374,  36  N.  B.  58;  Drlscoll  v.  Towle, 
ubl  Isupra;  Delory  v.  Blodgett  185  Mass.  at 
page  129,  69  N.  E.  at  page  1080.  It  therefore 
could  not  be  ruled  as  matter  of  law  that  he 
was  the  defendant's  servant,  and  this  question 
was  righUy  submitted  to  the  Jury. 

As  the  case  was  tried  on  tbe  first  count 
of  tbe  declaration,  which  charged  negligence 
of  the  defendant  or  the  gross  negligence  of 
its  servants  or  agents,  in  considering  the 
remaining  exceptions  it  becomes  important 
to  recur  somewhat  fully  to  the  evidence  for 
the  purpose  of  determining  what  legal  rela- 
tions, if  any,  it  sustained  to  the  persons 
present  at  the  time  of  the  explosion,  as  well 
as  the  questions  of  negligence.  There  were 
two  buildings,  containing  three  magazines. 
Of  these,  two  were  under  one  rooi 
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rated  by  a  partition  of  open  Joists  abont 
two  Inches  apart;  one  compartment  being 
nsed  by  the  partnership  known  as  the  "Unit- 
ed States  Cartridge  Company"  for  the  keep- 
ing of  gunpowder  alone,  while  the  other 
was  occupied  by  the  defendant  for  the  keep- 
ing of  gunpowder  and  dynamite,  -of  which 
a  large  quantity  of  each  was  then  on  storage. 
Nearly  four  weeks  before  the  explosion,  the 
employ^  of  the  first  company  bad  observed 
that  the  floor  on  the  defendant's  side  was 
discolored,  and  that  the  discoloration  had 
spread  through  the  partition.  Upon  inves- 
tigation it  was  decided  that  this  was  caused 
by  the  leakage  from  the  dynamite  of  nitro- 
glycerine, which  bail  soaked  into  the  floor. 
The  danger  to  the  lives  of  those  employed 
about  the  premises  or  living  in  that  vicinity 
by  reason  of  its  explosive  character  and 
proximity  to  other  explosives  being  obvious, 
on  July  7th  notice  was  given  to  the  local 
as[ent  of  the  defendant  by  the  United  States 
Cartridge  Company  that  the  spot  which  bad 
appeared  was  believed  to  be  nitroglycerine, 
and  requesting  that  the  source  of  danger 
should  at  once  be  remedied;  but  it  was  not 
until  July  29th,  and  after  further  corre- 
spondence with  the  defendant  and  interviews 
with  Its  superintendent,  that  arrangements 
were  finally  made  to  remedy  this  dangerous 
condition  by  removing  the  discolored  portion 
and  putting  in  a  new  floor.  The  evidence, 
however,  being  conflicting  whether  the  Unit- 
ed States  Cartridge  Company  contracted  to 
make  these  repairs,  which  included  the 
temporary  removal  of  the  contents  of  their 
magazine,  or  whether  one  Goodwin,  who 
with  the  men  under  him  actually  undertook 
to  perform  the  work,  was  In  the  employ- 
ment of  the  defendant,  this  question  was 
properly  left  to  the  Jury,  with  Instructions 
that,  unless  he  was  the  defendant's  servant. 
It  would  not  be  responsible,  if  he  was  found 
either  to  have  been  incompetent  or  grossly 
negligent.  If  the  explosion,  which  followed 
after  the  work  began,  was  Immediately 
caused  by  the  act  of  Goodwin,  it  was  open 
upon  the  evidence  to  find  that  the  disaster 
would  not  have  occurred  except  for  the 
defendant's  conduct  in  permitting  a  portion 
of  the  floor  to  become  soaked  with  a  high 
explosive,  or,  when  informed  of  this  condi- 
tion, to  continue  keeping  in  Its  magazine  a 
large  quantity  of  explosives,  or  in  not  having 
the  repairs  made  under  the  personal  super- 
vision of  its  superintendent,  rather  than  en- 
trusting them  entirely  to  an  Inexperienced 
servant.  From  one  or  all  of  these  causes, 
that  an  explosion  might  be  precipitated  was 
a  probable  consequence,  which,  in  the  light 
of  common  experience,  the  defendant  was 
called  upon  reasonably  to  anticipate,  and  to 
guard  against  by  taking  every  proper  pre- 
caution. Lane  v.  Atlantic  Works,  111  Mass. 
136;  Derry  v.  Flitner,  118  Mass.  131,  134; 
Hill  V.  New  Klver  Co.,  9  B.  &  S.  303.  Its 
negligence,  therefore,  could  be  found  to  have 


been  the  efficient  cause  of  the  accident 
McCauIey  v.  Norcross,  155  Mass.  584,  586, 
687,  30  N.  E.  464;  Lynn  Gas  &  Electric  Co.  v. 
Meriden  Fire  Insurance  Co.,  158  Mass.  570, 
575,  33  N.  E.  680,  20  L.  B.  A.  297,  35  Am. 
St.  Rep.  540,  and  cases  there  cited;  Koidan 
V.  Boston  Gas  Light  Co.,  177  Mass.  15,  27, 
58  N.  E.  183;  Hlggins  y.  Higgius,  188  Mass. 
113,  74  N.  B.  471. 

The  defendant,  however,  urgefs  that  the 
rule  as  to  proximate  cause  applicable  to 
suits  for  damages  arising  out  of  injuries  re- 
ceived from  defective  highways  should  be 
followed.  But  this  rule  that  the  accident 
must  be  caused  solely  by  the  defect  tests 
on  the  construction  of  the  statute,  to  which 
It  should  be  confined.  Lynn  Gas  &  Electric 
Co.  V.  Meriden  Fire  Insurance  Co.,  158  Ma8& 
at  page  576,  33  N.  E.  at  page  691.  20  L. 
B.  A.  297,  35  Am.  St.  Rep.  540;  Raymond 
T.  Haverhill,  168  Mass.  382,  384,  47  N.  B. 
101;  Nestor  v.  Fall  River,  183  Mass.  265, 
267,  67  N.  E.  248. 

It  also  is  shown  that  the  boxes  of  powder 
belonging  to  the  other  company,  and  tem- 
porarily on  the  wagons  at  a  distance  from 
the  defendant's  magazine,  exploded;  and, 
there  being  no  evidence  that  one  explosion 
more  tlian  the  other  was  the  cause  of  the 
death  of  the  decedents,  the  defendant  takes 
the  position  that,  under  the  statute,  its 
negligence  or  the  gross  negligence  of  its 
servant  must  have  been  the  sole  cause  of 
death,  or  the  plaintiffs  cannot  recover.  It 
may  be  assumed  that  the  duty  still  rested 
upon  the  owners  of  the  powder,  which  was 
being  removed  wfth  their  knowledge  and 
consent,  properly  to  protect  It  from  the 
hazard  of  its  being  exploded;  and,  tn  view  of 
the  generally  dangerous  conditions  that  were 
present,  if  it  should  have  been  transported  to 
such  a  distance  as  to  preclude  all  danger  of 
its  taking  fire  provided  the  contents  of  the 
defendant's  magazine  were  ignited,  then 
their  conduct  might  be  found  to  liave  been 
negligent,  thus  contribnting  to  the  intes- 
tates' death.  But,  even  then,  the  rulings 
requested  on  this  branch  of  the  caae  were 
inappropriate.  In  the  practical  furtherance 
of  Justice,  it  is  a  principle  of  the  law  of 
torts  that  where,  two  or  more  wrongdoers 
injure  another  in  person  or  in  property  by 
their  several  acts,  all  of  which  are  concur- 
rent and  contribute  to  one  wrong,  but  which 
might  have  been  caused  by  each,  then,  if 
upon  the  evidence  no  distinction  can  be 
drawn  between  their  acts,  they  all  are  Joint- 
ly or  severally  liable.  Boston  &  Albany 
Railroad  Co.  v.  Shanly,  107  Mass.  568,  679; 
Munroe  v.  Carlisle,  176  Mass.  199,  57  N.  B. 
832;  Corey  v.  Hevener,  182  Mass.  ZSO,  65 
N.  B.  69.  For  convenience  Joint  tort  feasors 
may  be  Joined  in  one  suit,  or  sued  separate- 
ly, but  the  measure  of  recovery,  under  Bev. 
Laws,  c.  171, 1  2,  would  be  the  same,  though 
there  could  be  but  one  satisfaction  of  any 
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Judgment  that  might  be  obtained.  Elliott 
v.  Hay  den,  104  Mass.  180;  McAvoy  v.  Wright, 
137  Mass.  207. 

In  answer  to  questions  snbmitted  to  them, 
the  Jary  also  found  that  the  agents  or  serv- 
ants of  the  defendant  were  grossly  negligent. 
To  reach  correctly  this  conclusion,  they  must 
bare  determined,  under  the  instructions,  that 
€k>odwin  was  present  as  the  defendant's  serv- 
ant and  their  answer  to  the  second  question 
should  be  taken  to  refer  to  and  characterize 
his  conduct;  Unless  there  was  evidence  to 
enstaln  this  finding,  then  the  defendant's 
fourteenth  request  should  have  been  given. 
The  dangerous  character  of  the  undertaking 
was  fully  known  to  him.  Without  removing 
the  large  quantity  of  dynamite  and  gun- 
powder that  still  remained  in  the  defendant's 
compartment,  he  poured  upon  the  discolored 
area  a  liquid  that  had  been  furnished  to  him, 
but  which  he  was  Instructed  not  to  use  until 
the  entire  contents  of  both  magazines  had 
been  removed.  It  further  distinctly  appears 
that  he  was  told  that.  If  the  dynamite  and 
powder  then  in  the  defendant's  magazine  ex- 
ploded, it  Instantly  would  generate  a  heat 
aufflclently  Intense  to  fire  all  the  powder  on 
tlft  teams  and  in  the  other  atorebonse. 
After  applying  this  liquid,  he  began  scrubbing 
the  surface  with  a  broom.  Thereupon  smoke 
arose,  which  Increased  In  volume,  and,  though 
water  was  applied.  It  could  not  be  eztin- 
sulshed,  and  a  general  explosion  followed. 
To  use  deliberately,  and  attempt  to  brush  in, 
a  solution  without  knowing  what  the  effect 
would  he,  and  where  the  hlglhest  degree  of 
care  should  have  been  exercised,  was  not  ac- 
cording to  the  dictates  of  common  pnidence 
and  foresight  Upon  proper  consideration,  ns 
a  reasonable  man,  he  must  have  known  of  the 
dangerous  surroundings,  and  to  have  realized 
tbat  any  agency  used  might  be  attended  with 
great  danger.  Neglecting  obvious  precau- 
tiona,  he  nnhesitatlngly  went  forward,  when 
be  oogbt  to  have  ascertained  what  effect  the 
solution  and  his  manner  ot  applying  It  would 
Jiave  upon  the  nitroglycerine;  or,  if  an  ex- 
periment was  to  be  made  without  snch  knowl- 
edge or  examination,  then  be  should  have 
taken  every  precantkHi  against  a  possible  ex- 


plosion. Owing  to  the  Inflammable  nature  of 
the  substance  with  which  he  was  called  upon 
to  deal,  and  where,  unless  the  greatest  care 
was  exercised,  ignition  might  take  place,  fol- 
lowed probably  by  destruction  of  life  and 
property,  the  jury  well  might  find  that  his 
conduct  was  not  only  lacking  in  ordinary 
care,  but  rose  to  that  degree  of  reckless  in- 
difference to  consequences  sufficient  to  con- 
stitute gross  negligence.  Galbraith  v.  West 
End  Street  Railway,  165  Mass.  572,  581,  43  N. 
B.  501 ;  Banks  v.  Braman,  188  Mass.  867,  74 
N.  B.  504. 

.  Although  the  plaintiffs  were  rightly  al- 
lowed to  go  to  the  Jury  upon  both  issues, 
these  grounds  of  liability  have  been  held 
distinct  in  statutory  actions  against  corpora- 
tions operating  railroads  and  railways  for 
loss  of  life  of  one  not  being  a  passenger. 
Com.  v.  Boston  &  Maine  Railroad,  133  Mass. 
383;  Peaselee  v.  Fltchbnrg  Railroad,  152 
Mass.  155,  25  N.  B.  71 ;  Gay  v.  Essex  Electric 
Street  Railway,  159  Mass.  242.  34  N.  E.  258; 
Gordon  v.  West  End  Street  Railway,  175 
Mass.  181,  55  N.  B.  990.- 

The  statute  on  which  the  present  cases  are 
founded  extends  the  remedy  for  death  by 
wrongful  act  to  all  corporations,  and  should 
be  similarly  construed.  Kelsey  v.  New  York, 
New  Haven  &  Hartford  Railroad  Co.,  181 
Mass.  64,  68,  63  N.  E.  8.  We  assume,  from 
the  silence  of  the  bill  of  exceptions  upon  this 
IMlnt,  that  this  distinction  was  pointed  out, 
and  the  Jury  instructed  that,  if  they  found 
the  accident  was  caused  by  the  defendant's 
negligence,  they  would  have  no  occasion  to 
determine  the  question  of  gross  negligence. 

There  was  no  exception  taken  to  the  ruHngs 
on  the  measure  of  the  defendant's  liability, 
and  the  Jury  were  accurately  instructed  that 
recovery  could  not  be  had  for  damages  as  in 
an  action  of  tort  for  personal  Injnries;  but 
the  remedy  provided  was  in  the  nature  of  a 
penalty,  which  most  be  assessed  according  to 
the  degree  of  the  defendant's  culpability  or 
that  of  its  servants.  Hudson  v.  Lynn  &  B. 
Railroad  Co.,  185  Maae.  BIO^  B17.  518,  71  M. 
B.660. 

Exceptions  overmled. 
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FLTNN  T.  BUTLER  «t  aL 

(Supreme  Judicial  Court  of  Massachasetta. 
Middlesex.    Oct.  24,  1905.) 

1.  BXFI.0SIVE8    —   REOUI.ATIOR  —  STATUTES  — 
PKBSO'naI.  ISJUBIKfl— Statutobt  Ruudixs. 

Kev.  Laws,  c.  102,  |  83,  recuUtes  the  keep- 
ing and  storage  of  gunpowder  in  towns  lutTing 
«  fire  department,  eta,  and  provides  a  fine,  but 
no  civil  remedy,  for  violation.  Section  103  de- 
clares that  whoever  suffers  injury  by  tlie  ex- 
plosion of  an  explosive  being  kept  or  trans- 
ferred contrary  to  law  may  recover  damages 
therefor  against  the  persons  violating  such  law : 
but  section  106  defines  the  word  "explosive* 
to  include  substances  other  than  gunpowder. 
Held,  that  a  person  injured  by  an  explosion  of 
gunpowder  kept  by  defendants  in  violation  of 
such  act  had  no  statutory  cause  of  action  for 
such  injuries. 

[Ed.  Note. — For  cases  in  noint,  see  vol.  28, 
Cent  Dig.  Explosives,  ||  4,  6.] 

2.  NUIBARGB— POWDEB  MAGAZINE— EVIDENCE. 

On  an  issue  as  to  whether  a  double  maga- 
sine,  filled  with  a  large  quantity  of  gunpowder, 
constituted  a  nuisance  as  a  peril  to  life  and 
property  in  the  vicinity  bv  reason  of  a  possible 
explosion,  evidence  as  to  tne  proximity  of  dwell- 
ings and  highways,  the  usual  facilities  for 
public  travel,  and  the  density  of  the  popula- 
tion in  the  vicinity,  was  admissible. 
8.  Same— Hazabdous  Substance. 

Where  a  powder  magazine,  by  the  expl<^ 
slon  of  which  plaintiff  was  injured,  was  ex- 
tremely haxardous,  as  ordinarily  used,  by  reason 
of  its  location,  etc.,  or  became  such  by  the 
presence  of  nitroglycerine,  with  which  a  portion 
ot  the  floor  had  become  saturated,  it  was  so 
intrinsically  harmful  as  to  constitute  a  nui- 
sance. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87. 
Cent  Dig.  Nuisance,  f  145.] 

4.  Same— Pebsonai.  Injubibs— Riohx  to  Vsm 

— Reliet. 

Where  plaintiff  was  injured  by  the  ex- 
plorion  of  a  powder  nagacine,  the  maintenance 
of  which  constituted  a  public  nuisance,  he  was 
entitled  to  maintain  a  private  action  against 
the  owners  for  damages  sustained,  to  be  fol- 
lowed, in  the  discretion  of  the  court,  by  Judg- 
ment for  an  abatement 

[Ed.  Note. — For  cases  In  point,  see  voL  87, 
Cent  Dig.  Nuisance,  |  169.] 

Bb  Same— Injuhotion. 

A  person  injured  by   the  explosion  of  a 
powder  magasine,  which  had  become  a  public 
nuisance,  may  maintain  a  bill  in  equity  for  an 
injunction  to  restrain  its  continuance. 
6w  Explosives— Case  Requibxd. 

Where  defendants  maintained  a  powder 
magasine  on  their  own  land,  they  were  bound 
to  take  every  possible  precaution  absolutely 
to  prevent  injury  therefrom  to  those  living  in 
the  neighborhood,  and  were  liable  for  such 
injuries,  unless  caused  by  an  explosion  precip- 
itated by  a  great  and  unanticipated  natural 
force,  or  by  wrongful  acts  of  persons  over  whom 
defendants  had  no  control,  which  could  not 
reasonably  have  been  anticipated. 

[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent  Dig.  Explosives,  H  4,  6.] 
7.  Sasoc— Joint  Tobt  Feabobb. 

Defendant  and  the  A.  powder  mills  occu- 
pied certain  connected  powder  magazines,  and 
defendant  knowing  that  the  premises  had  be- 
come inherently  dangerous  by  the  leakage  of 
nitroglycerine  in  its  magazine,  made  arrange- 
ments with  the  mills  for  the  repair  of  the 
magazine,  involving  removal  of  large  quantities 
of  defendant's  powder,  which  was  taken  from 
the  magazine  on  wagons  some  distance  there- 
from until  the  repair  work  was  finished,  when 


it  was  to  be  returned.  Defendant,  knowing  that 
the  repair  work  was  dangerous,  failed  to  re- 
move Uie  powder  a  sufficient  distance  from  the 
magazine,  so  that  it  also  was  exploded  by  the 
explosion  of  the  magazine,  injuring  plaintiff 
and  others.  HtUd  that  the  explosion  being  un- 
doubtedly more  destructive  by  the  simultaneous 
explosion  of  the  magazine  and  the  powder  on 
the  wagons,  defendant  and  the  A.  mills  wet* 
joint  tort  feasors,  against  each  or  both  of 
whom  plaintiff  was  entitled  to  maintain  her 
action  for  injuries,  regardless  of  the  arrange- 
ment between  them  for  the  repair  ot  the 
magaz^e. 
&  Absionmentb  —   Pkbsonai.    ItUVKOa  — 

Claxkb. 
A   claim  for  personal   Injuries  b  not  as- 
signable before  Judgment 

[Ed.  Note. — For  cases  in  point,  see  voL  \, 
Cent  Dig.  Assignments,  f  43.] 

8.  Release— Pabtiib  in  Intebest. 

Where  defendante  were  not  parties  to  the 
assignment  of  a  claim  for  personal  injuries 
claimed  to  be  a  technical  release,  and  there  were 
no  recitals  therein  that  it  was  made  for  their 
benefit  it  did  not  operate  to  release  the  cause 
of  action  against  defendants. 

10.  Saub— Absionmbht. 

Where  an  assignment  of  a  dabn  for  per- 
sonal injuries  did  not  purport  to  extingnisih  Uie 
claim,  but  to  assign  It  as  an  existing  cans*  «( 
action,  it  could  not  operate  as  a  release. 

11.  Bvidbrob— Wbittbr  Inbtbuventb— Con- 

TBADIOTION  BT  PaBOL. 

Where  an  assignment  of  a  cause  of  action 
for  personal  injuries  was  unambiguous,  parol 
evidence  vras  inadmissible  to  explain  or  vary 
its  terms. 

[E<d.  Note. — For  cases  in  point,  see  voL  20; 
Cent  Dig.  Evidence,  |  1733.] 

12.  Pbinoipal  and  Agbht— Powbbs— Txbmi- 

NATION. 

Where  an  assignment  of  a  claim  for  per- 
sonal Injuries  contained  a  power  to  release,  the 
power,  being  a  mere  naked  authority,  became 
inoperatlTe  on  the  failure  of  the  oonaideratioa 
for  the  assignment 
1&  Saub— IifPLiBD  Revocation. 

Where  plaintiff  assigned  a  claim  for  jmt- 
sonal  Injuries,  and  executed  a  power  to  re- 
lease the  same,  such  power  was  impliedly  re- 
voked by  plaintiff  subsequently  commencing  suit 
on  the  claim. 

Bzcq>tlona  from  Saperior  Ootirt,  Hiddle- 
•ez  Coontr;  WiUiam  O.  Walt,  Jodge. 

Action  bjr  one  Flynn  against  one  Bntler 
and  others  for  personal  Injnries  caused  by  an 
ezploBion  of  certain  gunpowder  and  dyna- 
mite. The  court  <Urected  a  yerdlct  for  de- 
fendants, and  plalntilf  brings  ezceptionB. 
Sustained. 

Francis  P..  Rivet  and  Albt  8.  Howard, 
for  plaintiff.  Geo.  It,  Mayberry,  Frank  L. 
Washbnm,  and  Burke  As  Oorbett,  for  de- 
fmdants. 

BRALET,  J.  This  is  an  action  of  tort  fbr 
personal  injnries  cansed  by  the  explosion 
of  gnnpowder  and  other  explosives  under  the 
same  general  conditions  which  appear  in  the 
case  of  Onghllban,  Adm'r,  t.  Butler  et  aL, 
75  N.  E.  726. 

By  an  amendment  the  third  coont  of  tiie 
declaration  was  abandoned,  and  the  trial 
proceeded  npon  the  remaining  counts.  The 
first  of  these  alleged  that  the  defendants' 
gunpowder  was  stored  in  yiolatlpQrVf  Jtw. 
igilized  by  VjOijy  IC 
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Laws,  a  102,  i  93,  while  by  the  second  the 
plaintiff  sought  to  hold  them  liable  for  the 
maintenance  of  a  nuisance.  The  land  upon 
which  the  powder  house  stood  was  situated 
in  the  town  of  Tewkesbury,  which  main- 
tained no  fire  department  Neither  bad  it 
adopted  any  by-laws  relating  the  manner 
in  which  this  or  other  explosives  should  be 
stored  or  kept  for  sale.  Xo  notice  ever  had 
been  given  to  the  fire  wardens  of  the  town, 
as  required  by  the  statute,  of  the  amount  of 
gunpowder  which  the  defendants  proposed  to 
keep,  with  a  description  of  the  building  in 
which  it  was  to  be  stored,  though  they  had 
used  'the  premises  for  this  purpose  from 
1893  to  the  date  of  the  explosion.  But  if, 
without  giving  such  notice,  its  storage  was 
made  a  penal  offense,  no  civil  remedy  to  re- 
cover damages  is  given  by  this  section  to 
those  injured  by  Its  explosion.  Such  a  remedy 
Is  provided  by  section  103,  where  the  injury 
follows  from  the  keeping  of  explosives  or 
their  transportation  in  violation  of  the  gen- 
eral provisions  of  this  chapter.  Gunpowder, 
however,  being  expressly  excepted  by  section 
106,  the  plaintiff,  upon  the  evidence,  is  left 
without  any  statutory  cause  of  action,  and 
is. obliged  to  rely  upon  the  second  count  Rev. 
Laws.  c.  102,  II  93,  103,  106. 

In  Com.  V.  Kidder,  107  Mass.  188,  192,  it 
was  said:  "A  nuisance  at  common  law  may 
consist  in  the  keeping  or  manufacture  of 
gunpowder,  naptha,  or  other  explosive  or  In- 
flammable substances  in  such  quantities  and 
places  or  in  such  manner  as  to  be  dangerous 
to  the  persons  and  property  of  the  inhabit- 
ants of  the  neighborhood."  In  a  community 
sparsely  settled,  a  magazine  of  the  capacity 
of  that  belonging  to  the  defendants,  when 
filled  with  the  quantity  of  gunpowder  shown 
by  the  evidence,  may  not  imperil  life  or  prop- 
erty in  the  vicinity  by  reason  of  a  possible 
explosion;  but,  if  located  in  a  more  populous 
neighborhood,  it  might  be  found  to  endanger 
both.  In  such  an  inquiry,  the  proximity  of 
dwellings  or  of  highways,  or  of  the  usual 
facUitleB  for  public  travel,  or  the  density  of 
population,  may  be  shown;  and  the  exclusion 
of  the  evidence  offered  by  the  plaintiff  for 
this  purpose  was  erroneous. 

Under  suitable  instructions,  the  jury  could 
have  found  that  by  reason  of  its  location  the 
magazine,  as  ordinarily  used,  or  after  its 
use  had  become  extremely  hazardous  by  rea- 
son of  the  presence  of  nitroglycerine,  with 
wlilch  a  portion  of  the  floor  had  become 
saturated,  was  within  that  class  of  dangerous 
objects  that,  according  to  common  experience, 
are  likely  to  cause  damage,  or  are  considered 
so  intrinsically  harmful  as  to  expose  the 
persons  or  property  of  others  to  the  chance 
of  instantaneous  injury  or  destruction. 
Cooley  on  Torts  (2d  Ed.)  T22.  See  Pollock 
on  Torts  (7th  Ed.)  400,  404,  480,  490.  If  this 
condition  was  established,  then  the  mainte- 
nance of  a  building  so  used  became  a  constant 
menace  to  the  safety  of  the  immediate  com- 
munity, and  hence  constituted   a   nuisance. 


Com.  V.  Kidder,  nbl  supra;  People  v.  Sands, 
1  Johns.  78,  3  Am.  Dec.  296;  Cheatham  ▼. 
Shearon,  1  Swan  (Tenn.)  213,  56  Am.  Dec. 
734;  Reglna  v.  Lister,  Deardsley  &  Bell,  209; 
Myers  v.  Malcolm,  6  Hill,  292,  41  Am.  Dec. 
744;  Wilson  v.  Phoenix  Powder  C!o.,  40  W. 
Va.  413,  21  S.  E.  1035,  52  Am.  St  Bep.  890; 
McAndrews  v.  Oollerd,  42  N.  J.  Law,  189,  86 
Am.  Rep.  508;  Laflln  Powder  Oo.  v.  Teamey,, 
181  111.  322,  23  N:  Br8»;  7  L."R.  A.  2B2;  -19 
Am.  St  Rfep.'Sa;  BradKrd  Co.  v.  St  Mary's 
Woolen  Mfg.  Co.,  80  Ohio  St  560,  54  N.  K. 
528,  46  L.  R.  A.^658»,71  Am.  St  Bep.  740; 
He^v.  Llcht  80\Jf.  Y.:579,  36  Am.  Rep.  684; 
Emoi7  "v.  Hazard  Powder  Co.,  22  S.  G.  476, 
53  Am.  Rep.  730;  Comminge  v.  Stevenson,  76 
Tex.  642,  13  S.  W.  556;  Rudder  v.  Koopman, 
116  Ala.  332,  22  South.  601,  37  L.  R.  A.  489; 
Wler's  Appeal,  74  Pa.  230.  Compare  Dll- 
worth's  Appeal,  91  Pa.  247;  Kinney  v.  Koop- 
man, 116  Ala.  310,  22  South.  598,  87  L.  R.  A. 
497,  67  Am.  St  Rep.  119;  Dumesnil  v.  Du- 
pont,  18  B.  Mon.  800,  68  Am.  Dec.  750;  Jud- 
son  V.  Giant  Powder  Co.,  107  Cal.  549,  40 
Pac.  1020,  29  U  R  A.  718,  48  Am.  St  Rep. 
146;  Kleebauer  v.  Western  Fuse  &  Explosive 
Co.,  138  Cal.  497,  71  Paa  617,  60  L.  R,  A. 
377,  94  Am.  St  Rep.  62.  Where  the  general 
public  only  are  annoyed,  the  remedy  would 
be  by  indictment  (Commonwealth  v.  Rum- 
ford  Chemical  Works,  16  Gray,  231;  Com.  t. 
Parks,  166  Mass.  531,  533,  30  N.  E.  174; 
Com.  V.  Packard,  185  Mass.  64,  69  N.  E.  1067); 
but  when  direct  Injury  to  an  individual  re- 
sults, a  private  action  can  be  sustained  for 
damages  suffered,  to  be  followed  in  the  dis- 
cretion of  the  court  by  judgment  for  an 
abatement  (Codman  v.  Evans,  7  Allen.  431; 
Wesson  v.  Washburn  Iron  Co;,  13  Allen,  95,  90 
Am.  Dec.  181;  Qulnn  v.  Lowell  Electric  Light 
Corporation,  140  Mass.  106, 3  N.  E.  200;  Rev. 
Laws,  c.  18^.  A  bill  in  equity  also  may  be 
maintained  for  an  injunction  to  restrain  Its 
further  continuance.  Davis  v.  Sawyer,  133 
Mass.  289,  43  Am.  Rep.  619. 

In  this  continued  use  of  their  land  at  the 
risk  of  inflicting  injurious  consequences  upon 
others,  the  defendants  were  under  a  legal 
obligation  to  take  every  possible  precaution 
absolutely  to  prevrait  injury  therefrom  to 
those  living  in  the  neighborhood.  Gray  v. 
Boston  Gas  Light  Co.,  114  Mass.  149.  19  Am. 
Rep.  324;  Ainsworth  v.  Lakln,  180  Mass.  307, 
62  N.  B.  746,  57  L.  R.  A.  132,  91  Am.  St  Rep. 
314.  See  Davis  v.  Rich,  180  Mass.  235,  237. 
62  N.  B.  375,  and  Ro(!kport  v.  Rockport 
Granite  Co.,  177  Mass.  246,  255,  58  N.  B.  1017, 
61  L.  R.  A.  779.  The  only  exceptions  are  a 
possible  explosion  precipitated  by  a  great  and 
unanticipated  natural  force,  or  the  wrongful 
acts  of  persons  over  whom  they  had  no  con- 
trol; and  that  reasonably  could  not  be  an- 
ticipated. Salisbury  v.  Herchenroder,  106 
Mass.  458,  8  Am.  R^.  354 ;  Gorham  v.  Gross, 
125  Mass.  232,  238.  28  Am.  Rep.  224.  The 
defendants  endeavor  to  avoid  this  liability, 
because  there  was  evidence  from  which  it 

might  have  been  found  that  the  explosion /> 
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would  not  have  occorred  If  the  American 
Powder  Mills,  which  was  making  the  repairs, 
and  over  whose  magasdne  they  had  no  snper^ 
vision,  had  not  been  negligent  No  contract 
waa  entered  Into  by  which  the  mills  engaged 
Independently  to  repair  the  floor  of  the  de- 
fendants' magazine  If  there  had  been  sach 
a  contract,  they  wonld  not  have  been  exoner- 
ated. Hiniard  T.  Richardson,  8  Gray,  349, 
8S6,  63  Am.  Dec.  743.  At  most  the  arrange- 
ment amounted  to  a  revocable  license  to  go 
upon  the  premises  and  handle  their  gunpow- 
der for  the  purpose  of  removing  from  each 
compartment  a  source  of  danger  common  to 
both,  but  permitted  to  exist  by  the  mills,  that, 
as  between  themselves,  alone  was  responsible. 
The  boxes  of  powder,  although  on  the 
wagons,  still  remained  the  property  of  the 
defendants,  and  subject  to  their  controL 
Elven  If  done  by  order  of  a  servant  of  the 
mills,  the  Jury  might  find  that  the  temporary 
shifting  of  this  explosive  from  one  part  of 
tJke  lot  to  another,  which,  as  toaants  In  com- 
mon, the  defoidants  or  their  licensee  could 
rightfully  use  for  this  purpose,  did  not  render 
its  keeping  less  noxious.  Nor  was  there  in 
any  sense  an  abandonment  by  them  of  the 
premises  as  a  permanent  place  for  Its  unlaw- 
ful storage.  Besides,  they  were  fully  in- 
formed of  the  cause  that  had  made  necessary 
the  removal  of  a  portion  of  the  floor  of  the 
several  compartments,  as  this  woi±  had  been 
undertaken  at  their  urgent  request.  They 
knew  of  the  dangerous  character  of  the  work 
required,  and  also  that  during  these  repairs 
th^  own  gunpowder  would  have  to  be  re- 
moved to  a  place  of  safety.  This  contem- 
plated use  of  their  premises  manifestly  would 
be  attoided  with  great  danger,  by  reason  of 
the  highly  combustible  quality  of  the  nitro- 
glycerine. In  the  natural  course  of  things. 
If  suitable  precaution  was  not  taken,  this 
substance,  upon  friction,  was  likely  to  ignite, 
and  the  beat  thus  generated  probably  wonld 
set  fire  to  the  several  explosives.  It  was 
eqttally  plain  that.  If  their  gunpowder  ex- 
ploded in  bulk,  injury  to  their  neighbors 
might  follow.  With  this  understanding  of 
the  attendant  risks,  they  were  not  relieved 
from  responsibility  simply  because  they  per- 
mitted the  tenant  of  the  adjoining  compart- 
ment, for  their  mutual  benefit,  to  repair  the 
magazine,  and  for  this  purpose  to  remove  tem- 
porarily its  contents.  Gray  v.  Harris,  107 
Ifass.  492,  9  Am.  Rep.  61;  Lane  v.  Atlantic 
Works,  111, Mass.  136;  Derry  y.  Flltner,  118 
Mass.  134;  McCauley  v.  Norcross,  1156  Mass. 
584,  688,  80  N.  E.  464;  Wetherbee  v.  Par- 
tridge, 175  Mass.  186,  66  N.  E.  884,  78  Am.  St 
Rep.  486;  Shipley  v.  Fifty  Associates,  106 
Mass.  194,  200,  8  Am.  Rep.  318;  Koplan  T. 
Boston  Gas  Light  Co.,  177  Mass.  17,  27,  68 
N.  E.  183 ;  Tomer  v.  Page,  186  Mass.  600,  72 
N.  E.  829.  Whether  placed  in  the  magazine 
«>r  on  wagons,  the  primary  dnty  still  rested 
on  the  defendants  so  to  handle  their  gim- 
powder  as  not  to  jeopardize  persons  or 
property  in  the  vicinity.    Bower  v.  Peate,  1 


Q.  B.  Div.  821;  Pl<^ard  v.  Smith,  10  C  B. 
(N.  S.)  470;  Stewart  v.  Putnam,  127  HassL 
403 ;  Woodman  v.  Metropolitan  Railroad.  149 
Mass.  335,  840,  21  N.  E.  482,  4  L.  R.  A.  213, 
14  Am.  St  Rep.  427;  Ainsworth  v.  Lakin, 
nbi  supra.  Compare  Patnoude  v.  New  York, 
New  Haven  As  Hartford  Railroad  Co.,  180 
Mass.  119.  120,  61  N.  E.  813.  The  explosion 
undoubtedly  was  rendered  more  destmctlve 
by  the  simultaneous  exploding  of  the  different 
magazines,  yet  the  plalntHf  was  entitled  to 
maintain  her  action  against  each  or  all  who 
contributed  to  her  injury.  Boston  ft  Albany 
Railroad  Co.  v.  Shanly,  107  Mass.  668,  879; 
Onllghan,  Adm'r,  vi  Butler,  76  N.  E.  72a 

She  further  seeks  to  hold  the  defendants 
liable  for  the  discharge  of  the  contents  of  the 
second  building  owned  by  them,  but  leased 
and  occupied  at  the  time  by  their  tenant  toe 
the  storage  of  gunpowder.  It  is  enough  to 
say  that  this  claim  cannot  be  sustained,  aa 
the  declaration  eontalna  no  sufficient  all^a- 
tlons  setting  taeOx  such  a  cause  of  action. 

There  remains  for  consideration  the  effect 
of  an  Instrument  alleged  to  have  been  ex- 
ecuted by  the  plaintiff,  nnder  which  the  de- 
fendants contend  that  by  the  general  clause 
"all  other  claims  and  demands  which  we  may 
have  by  reason  of  damage  of  any  name  or 
nature  arising  out  of  said  explosions,"  ahe 
released  them  from  any  liability  for  damages 
covered  by  the  present  suit  It  was  a  serious 
question  of  fact  whether  this  instniment  was 
executed  under  such  circumstances  as  to 
make  it  legally  binding  upon  her,  and.  If  It 
is  found  to  have  the  Inclusive  effect  for  which 
the  defendants  contend,  this  issue  should 
have  been  submitted  to  the  Jury.  CDonndl 
T.  Clinton,  145  Mass.  461, 14  N.  B.  747.  When 
conaidored  as  an  attempt  to  aasiga  a  dalm 
for  her  personal  injuries,  no  title  passed  to 
the  assignee,  as  such  a  claim  was  unassign- 
able before  Judgmoit  Rice  v.  Stone,  1  Allen, 
666;  Stone  v.  Boston  ft  Maine  Railroad  Co., 
7  Gray,  639;  Linton  v.  Hurley,  104  Mass. 
863;  Bennett  v.  Sweet  171  Mass.  600.  51  N. 
B.  183;  Robinson  v.  Wiley,  188  Mass.  688,  74 
N.  E.  923.  But  if,  while  expressed  In  the 
from  of  an  assignment,  it  was  the  intention 
of  the  parties  that  the  Instrument  should 
operate  as  a  technical  release,  the  defoidants 
are  not  parties.  Neither  are  there  any 
recitals  that  it  was  made  for  their  benefit 
No  appropriate  words  are  found  which  give 
it  this  effect  and,  being  unambiguous,  parol 
evidence  was  inadmissible  to  explain  or  vary 
its  terms.  Hammond  v.  Plnkham,  149  Mass. 
356,  869,  21  N.  E.  871.  rurthermore;  the 
claim,  was  not  extinguished,  but  on  the  ooo- 
trary,  is  expressly  assigned  as  an  existing 
cause  of  action. 

The  defendants  farther  contend  that  the 
writing  may  be  given  etCwA  as  a  power  of 
attorney,  anthoricins  the  agoat  to  release  the 
dnnand.  Elven  then,  so  long  as  the  power 
remained  unexecuted,  it  was  revocable  at  the 
pleasure  of  the  plaintiff.  The  agmcy  con- 
ferred was  In  oonjonctton  wlti 
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matter  of  the  asslsnment,  the  consideration 
of  wUch,  BO  far  as  It  relates  to  the  wrong  to 
her  person,  had  folly  failed.  Upon  this  part 
of  the  Instrument  becoming  InoperatlTe,  the 
accompanying  power  became  a  mere  naked 
authority,  uncoupled  with  any  vested  Interest 
of  the  agent,  or  wiUiont  conferring  upon  him 
any  valnable  Independent  rights  as  a  con- 
alderatloD.  By  the  defendants'  amended 
answer,  pleading  the  assignment  as  a  release, 
or  by  the  evldeace.  It  nowbwe  appeaia  that 
any  further  relinquishment  of  her  claim  was 
attempted.  It  accordingly  may  be  assumed 
that  after  dellTery  and  payment  of  the  money 
no  steps  were  taken  to  exercise  the  power,  or 
to  etfect  an  adjustmoit  before  the  bringing  of 
this  action. 

In  owunenclng  the  suit  and  proceeding  to 
trial  the  plaintiff  could  be  found  to  have 
manifested  her  Intentlcm  to  withdraw  any 
authority  she  previously  may  have  delegated. 
Thereupon  It  would  be  terminated  by  an  Im- 
plied revocation,  of  which  the  attorney,  upon 
the  evidence,  must  be  presumed  to  have  had 
knowledge.  The  plaintiff,  consequently.  Is 
not  barred  from  prosecuting  her  action. 

We  are  of  opinion,  for  the  reasons  stated, 
that  the  case  should  have  been  submitted  to 
the  Jury,  and  that  the  ruling  directing  a  ver- 
dict for  the  defendants  was  wrong. 

Exceptions  sustained. 
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DONOVAN  V.  SAME. 

flSupreme  3'udicial  Court  of  MasBachuaetts. 
Suffolk.    Oct  24,  1906.) 

L   MASTKB    and     SEBVAIfT  —  IRJUBT    TO    BM- 

vuoTi  —  DcTKcnvK  Afpxiahceb— Mabtkb'b 

Liability. 
B«T.  Laws,  c.  U08,  |  71,  authorlalng  an 
tanplojt  to  recover  for  a  personal  Injury  caused 
by  a  defect  in  the  ways,  works,  or  machinery 
in  the  bnriness  of  the  employer,  or  by  the 
negligence  of  a  peraon  in  the  service  of  the 
employer  exerdsmg  superintendence,  does  not 
limit  the  right  of  recovery  to  injuries  cansed 
by  defective  permanent  appliances,  but  em- 
braces wrongs  arising  from  negligence  of  the 
employer,  or  those  representing  him,  in  direct- 
ing an  employ^  to  use  an  unsafe  appliance, 
thongfa  it  may  be  only  of  a  temporary  character, 
Boch  as  a  staging. 

[EM.  Note. — ^Fer  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  f  {  199-211.] 
2.  Savk— Dkixotb  Discovxbablb  on  Bxavi- 

RATION. 

The  rule  that  an  employer,  buying  from  a 
reputable  maker  a  completed  appliance  recog- 
nized as  suitable,  is  not  liable  to  an  employe 
for  injuries  due  to  latent  defects,  has  no  appli- 
cation where  on  a  superficial  examination  the 
weakness  of  the  appliance  was  discoverable. 

(Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  H  233,  237.] 

8.  Sahe— Pbesuicption  or  Bkfloyxb'b  Peb- 

rOBMANCE  OF  DUTT. 

Employes  directed  by  a  person  intrusted 
with  the  supervision  of  the  employer's  business 
to  use  a  completed  staging  have  a  right  to  rely 
on  the  presumption  that  the  employer  had 
performed  its  duty,  with  the  Implied  assurance 


that  the  structure  so  furnished  could  be  safely 
tised. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant,  H  713,  77&] 

4.  Save— Dkfbctivb  Apfuanob— Liabilitt 

OF   MASrrBB. 

The  liability  of  an  employer  furnishing  a 
defective  staging  to  his  employes  is  not  lunited 
to  the  actual  knowledge  <^  Its  superintendent 
that  the  staging  was  defective,  but  includes  re- 
sponsibility for  the  negligence  of  the  superin- 
tendent in  not  ascertaining  the  existence  of  the 
defect  before  directing  the  employes  to  use  it, 
if  by  due  diligence  on  his  part  the  defect  could 
have  been  discovered. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent  Dig.  Master  and  Servant  if  406,  466.] 

5.  Saicb— QcEsnoR  roB  3wr. 

Whether  a  superintendent  directing  em- 
ployfis  to  use  an  appliance  could,  by  the  ex- 
ercise of  ordinary  care,  have  discovered  a  de- 
fect therein,  is  for  the  Jury. 

6.  Appkait— Estoppel  to  Aixbox  Ebbob. 

Where  the  court  erroneously  admitted,  over 
plaintiff's  objection,  a  record,  without  sufficient 
authentication,  defendant  could  not  complain  of 
an  instruction  limiting  the  effect  of  the  record, 
as  he  obtained  a  limited  benefit  from  evidence 
tliat  should  have  been  entirely  excluded. 

Exceptions  from  Superior  Court,  Suffolk 
County;  John  H.  Hardy,  Judge. 

Actions  In  tort  for  personal  Injuries  by 
John  Feeney  against  the  York  Manufacturing 
Company  and  by  John  J.  Donovan  against' 
the  same  .defendant  There  were  verdicts 
for  plaintiffs,  and  defendant  brings  excep- 
tions.   Overruled. 

Henry  A.  Richardson,  for  plaintiffs.  Frank 
N.  Nay  and  Leon  M.  Abbott,  for  defendant 

BRALET,  J.  The  temporary  staging  pro- 
vided for  the  nse  of  the  plaintiffs  collapsed 
because  constructed  of  Insufficient  materials, 
but  under  Bev.  Laws,  c.  106,  I  71,  It  formed 
no  part  of  the  permanent  "ways,  works,  and 
machinery"  of  the  defendant  Burns  v. 
Washburn,  160  Mass.  457,  36  N.  E.  199.  By 
the  statute  the  right  of  recovery,  however.  Is 
not  limited  to  Injuries  caused  to  employes  by 
defective  permanent  appliances,  but  also 
embraces  wrongs  that  may  arise  from  neg- 
ligence of  the  employer,  or  of  those  properly 
representing  him,  In  directing  an  employe  to 
use  an  unsafe  appliance,  even  though  It  may 
be  only  of  a  tempor&Tj  character.  Arkerson  v. 
Dennlson,  117  Mass.  607;  Ryan  v.  Tarbox,  186 
Mass.  207;  Haley  v.  Case,  142  Mass.  316,  7  N. 
E.  877;  Ryalls  v.  Mechanics'  Mills,  150  Mass. 
190,  22  N.  E.  766,  6  L.  B.  A.  667;  Meagher  v. 
Star  Laundry  Co.,  187  Mass.  686,  73  N.  E.  853. 
The  doctrine  of  exemption  from  liability  of 
an  employer  who  buys  from  reputable 
makers  for  use  In  his  business  a  completed 
machine  or  other  appliances  which  generally 
are  recognized  as  being  suitable,  but  prove  to 
be  unsound  by  reason  of  latent  defects,  has 
no  application  In  the  present  case,  as  It  ai>- 
pears  from  the  evidence  that  upon  a  super- 
ficial examination  the  structural  weakness  of 
the  stag^lng  could  have  been  readily  discover- 
ed.   Rougban  v.  Boston  &  R.  Block  Co.,  161 

Mass.  24,  36  N.  E.  461;  Reyno^ls  , 
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chants'  Woolen  Co.,  168  Mass.  501,  47  N.  B. 
406.  See,  also.  Toy  v.  United  States  Car- 
tridge Co.,  159  Mass.  313,  315,  34  N.  E.  461. 
It  also  may  be  said  that  if  sufficient  and 
suitable  materials  had  been  provided  by  the 
defendant,  and  the  plaintiffs  in  their  own 
way  had  built  the  staging  they  were  to  tise, 
the  risk  of  defective  construction  would  have 
been  assumed  by  them.  Golton  v.  Richards, 
123  Mass.  484,  488;  Reynolds  v.  Barnard,  168 
Mass.  226,  48  N.  E.  703;  Thompson  v.  Wor- 
cester, 184  Mass.  354,  68  N.  E.  833.  But  be- 
ing Ignorant  of  its  construction  or  suitability, 
when  directions  were  given  by  a  person  in- 
trusted with  supervision  to  use  a  completed 
staging,  they  bad  a  right  to  rely  on  the  pre- 
sumption that  their  employer  had  performed 
its  duty,  with  the  implied  assurance  that  the 
structinre  so  furnished  could  be  safely  used. 
Connolly  v.  Waltham,  156  Mass.  368,  370,  31 
N.  E.  302;  O'DriscolI  ▼.  Faxon,  156  Mass.  527, 
81  N.  E.  685;  Brady  T.  Norcross,  172  Masa 
331,  333,  52  N.  E.  528;  Cunningham  t.  AUas 
Tack  Ca  (Mass.)  72  N.  E.  325.  In  the  dis- 
charge of  this  duty,  the  defendant's  liability 
was  not  limited  alone  to  the  actual  knowledge 
of  either  its  superintendent  or  of  an  under- 
foreman,  who  acted  as  superintendent,  that 
the  staging  was  unsound;  it  included  also  re- 
sponsibility for  the  negligence  of  the  acting 
superintendent  In  not  ascertaining  that 
fact  before  directing  the  plaintiffs  to  use  the 
staging,  if  by  the  exercise  of  due  diligence  on 
his  part  this  condition,  upon  examination 
would  have  been  made  known  to  him.  Arker- 
son  V.  Dennlson,  nbl  supra ;  Connolly  v.  Wal- 
tham, ubl  supra.  Such  an  inquiry  is  a  question 
of  fact,  and,  as  the  defendant's  first  request 
could  not  be  given,  both  cases  were  rightly 
submitted  to  the  Jury,  with  instructionB 
that  were  sufficiently  full. 

A  further  exception  Is  presented  In  the 
first  case  relating  to  the  effect  to  be  giv- 
en to  the  admission  of  certain  evidence. 
After  his  Injury  the  plaintiff  became  an  In- 
mate of  a  hospital,  which  kept  dally  records 
of  the  medical  treatment  of  its  patients. 
Subject  to  his  exception,  and  without  the  tes- 
timony of  the  person  who  made  the  entry  con- 
cerning him,  or  that  of  any  one  properly 
charged  with  their  custody,  this  entry  was 
introduced  in  evidence  by  the  defendant  The 
exceptions  are  obscure  as  to  the  precise 
ground  upon  which  at  first  the  evidence  was 
admitted.  From  the  statement  of  the  de- 
fendant's counsel  at  the  close  of  the  instruc- 
tions, it  may  be  assumed  that  the  object  was 
to  affect  the  measure  of  damages  by  showing 
that  the  plaintiff  had  refused  to  submit  him- 
self to  proper  medical  treatment,  and  Insisted 
upon  a  different  course  being  prescribed,  and 
that,  no  change  being  granted,  he  refused  to 
remain,  and  left  the  hospital.  It  further 
may  be  assumed  from  the  instructions  that 
the  plaintiff  was  a  witness  at  the  trial,  and 
this  testimony  was  finally  deemed  admissible 
as  in  some  manner  tending  to  contradict  him. 
If  for  either  purpose  it  was  competent,  the 


record  did  not  prove  itself,  and  therefcRV 
was  inadmissible,  without  sufficient  anthentl- 
catl/>n,  for  reascHis  fully  stated  in  the  recent 
case  of  Cashln  v.  New  Tork,  New  Haven  & 
Hartford  RaiUroad  Co.,  186  Massi  543,  646,  70 
N.  E.  930.  At  the  time  of  admission,  no  limi- 
tation appears  to  have  been  put  iqton  the 
evidential  scope  of  the  record.  Snbseqnent- 
ly  the  presiding  Judge  limited  its  effect  as 
being.  In  substance,  a  declaration  by  the 
plaintiff  that  he  did  not  desire  to  remain  or 
to  submit  himself  to  the  proposed  treatment 
Incompetent  evidence,  if  admitted  without 
objection,  has  the  same  probative  effect  as  if 
competent.  Roberts  ▼.  Boston,  148  Mass.  S46, 
21  N.  E.  668.  Bnt  under  omr  practice,  when 
admitted  as  it  was  here,  subject  to  the  ex- 
ception of  the  plaintiff,  the  subsequent  ruling 
limiting  its  relevancy,  to  which  the  defend- 
ant excepted,  was  within  the  discretionary 
power  of  the  trial  court  Hawes  v.  Gnstln. 
2  Allen,  402,  406;  Eldridge  v.  Ebwley,  115 
Mass.  410,  412;  Roberts  v.  Boston,  ubl  snpra; 
Anthony  v.  Travis,  148  Mass.  53,  19  N.  K.  8. 
By  the  course  pursued,  the  instructionB  given 
on  this  part  of  the  case  must  be  taken  as  ex- 
pressing the  final  ruling,  with  the  practical 
result  that  the  defendant  had  a  limited  bene- 
fit of  evidence  that  should  have  been  aitlrely 
excluded.  Because  the  original  error  was 
partially  cured,  it  cannot  now  consistently 
complain  that  for  this  reason  a  new  trial 
should  be  granted. 
Ebcceptions  overruled. 


(US  Haas.  S3» 

PIERCE  et  al.  v.  PERRY. 

(Supreme  Judicial  Court  of  Maasachnaetta. 
Suffolk.    Oct  19,  1905.) 

1.  LuoxATioii   or  AonoNB  —  ExisTEHCB  or 
Tbust. 

Defendant  who  was  one  of  the  ezecuton 
of  his  father's  estate,  in  which  testatrix,  his 
sister,  was  entitled  to  a  one-fourth  interest  re- 
ceived her  dividends  from  the  estate,  made  pay- 
able to  defendant  as  "trustee,"  which  were  by 
him  so  indorsed,  and  deposited  with  his  own 
funds  in  bank.  Defendant  thereafter  received 
his  sister's  securities,  which  he  kept  with  his 
own  in  his  deposit  box,  according  to  her  di- 
rections, deposited  money  for  her  in  certain 
savings  banks,  and  stated  that  he  had  told  her 
that  be  would  take  care  of  her  property  as  he 
did  of  his  own.  She  had  no  other  property,  no 
business  education,  and  did  not  collect  any 
of  her  money  herself.  Held,  that  such  facts 
were  auflScient  to  support  a  master's  finding 
that  defendant  was  a  trustee,  and  not  a  mere 
custodian  or  collecting  agent  for  his  sister,  and 
was  therefore  not  entitled  to  urge  limitations 
as  a  defense  to  his  liability  to  account  to  her 
executors. 

[Ed.  Note. — For  cases  in  point  see  vol.  33, 
Cent  Dig.  liimitation  of  Actions,  {{  494,  49o, 
500-503.] 

2.  Same— Ba&— Plbadirq. 

Where  the  statute  of  limitations  is  relied 
on  as  a  bar,  plaintiff,  if  he  would  avoid  it  by 
an  exception  In  the  statute,  must  plead  the  same 
specially  in  his  bill  or  reply,  or  amend  his  bill, 
if  It  contains  no  suitable  allegatiou  to  meet  the 
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3.  Saue— Bnx. 

Where  a  bill  alleged  that  defendant  acted 
aa  the  financial  agent  and  trusted  adviaer  of 
plaintiff's  intestate,  and  as  such  did  the  variona 
acta  described  in  the  bill,  the  allegations  were 
sufficient  to  show  that  the  statute  of  limitations 
pleaded  In  bar  was  not  applicable,  and  no 
special  replication  was  required. 

Case  Reserved  from  Supreme  Judicial 
Conrt,  Suffolk  Oonnty;  William  Caleb  Lor- 
Ing,  Judge. 

Action  by  Carrie  Augusta  Pierce  and 
otbers,  as  executrix  of  the  will  of  Martba 
A.  Perry,  deceased,  against  Oliver  H.  Per- 
ry. Exceptions  having  been  filed  to  a  mas- 
ter's report  in  favor  of  complainants,  the 
case  on  exceptions  was  reserved  for  the  full 
conrt,  for  the  entry  of  such  Judgment  as  Jus- 
tice might  require.    Exceptions  overruled. 

Wm.  L.  Putnam  and  Stougbton  Bell,  tot 
plaintiffs.  H.  B.,  Bailey  and  P.  O.  Bolster, 
for  defendant 

HAMMOND,  J.  1.  The  defendants  contend 
tbat  the  statute  of  limitations  is  a  bar  to 
Hie  recovery  of  any  sum  received  by  Oliver 
H.  Perry  more  than  six  years  prior  to  the 
bringing  of  this  suit  The  total  amount 
claimed  to  be  tbus  barred,  including  interest, 
is  $9,238.77.  The  defendants  contend  that  the 
relation  of  Perry  to  his  sister,  the  plaintifrs 
testatrix,  was  not  that  of  a  trustee,  but 
simply  that  of  a  simple  agent  for  the  col- 
lection of  money,  and  a  mere  custodian.  As 
to  tblB,  the  master  has  found  that  "he  was 
not  a  mere  custodian,  as  claimed  by  the 
defense,  and  that  he  was  more  than  a  fi- 
nancial agent,  as  allied  in  the  bill,  that  be 
was  really  a  trustee,  [and]  that  the  stat- 
ute of  limitations  did  not  run  in  his  favor." 
This  finding  should  stand,  unless  upon  tbe 
facts  found  and  evidence  reported  it  appears 
to  be  wroneous. 

As  to  this  question  of  trnst,  although  tbe 
master  has  not  reported  the  evidence  ver- 
batim, he  states  that  be  has  reported  it  in 
snbstance.  The  report  Is  quite  voluminous, 
but  tbe  following  may  be  regarded  as  a  brief 
summary  of  the  facts  bearing  upon  this  ques- 
tion. Oliver,  the  defendant,  Martha,  the 
plaintiff's  testatrix,  and  Mrs.  Moseley  were 
tbe  three  surviving  children  of  Augustus  B. 
Perry,  who  died  In  November,  1887,  leaving 
bis  property,  real  and  personal,  one-half  to 
Oliver,  and  one-quarter  to  each  of  his 
daughters.  Oliver  and  Mr.  Moseley,  tbe 
husband  of  one  of  the  daughters,  were  tbe 
executors,  and  they  kept  the  accounts  in  the 
name  of  A.  B.  Perry  &  Co.  They  managed 
the  real  estate,  and  from  time  to  time  made 
division  of  tbe  rents  and  of  tbe  principal 
and  income  of  tbe  personal  property.  Up 
to  the  time  of  her  father's  death,  Martha 
bad  no  property  of  her  own.  She  was  then 
67  years  old.  "She  bad  always  lived  at  home 
with  ber  parents,  and,  with  the  exception 
of  a  trip  to  Europe  some  years  before  her 
father's  death,  her  life  had  been  simple  and 


uneventful."  She  was  an  intelligent  woman, 
but  up  to  tbe  time  of  her  father's  death 
she  bad  no  particular  knowledge  of  or  ex- 
perience in  business  matters.  Her  share  of 
her  father's  estate  amounted  to  more  than 
$30,000.  She  liked  to  travel,  and  although 
"economical,  even  close,"  she  spent  con- 
siderable money  in  gratifying  this  taste.  Be- 
sides making  short  Journeys,  she  went  once 
to  Alaska,  once  to  the  Yellowstone  Park, 
and  twice  to  Europe,  and  at  the  time  of  her 
death,  which  occurred  very  suddenly,  she 
was  planning  a  trip  to  Japan.  She  does 
not  seem  to  have  collected  any  money  herself. 
Eer  part  was  paid  to  her  brother,  and  when 
she  needed  money  she  went  to  him.  On 
May  12,  1888,  Mr.  Moseley  brought  her  a 
check  for  her  first  dividend  of  income,  and 
gave  it  to  ber.  She  took  it.  but  said  that  he 
might  as  well  "pay  the  dividend  to  Oliver." 
Accordingly,  the  subsequent  checks  for  her 
share  were,  by  her  instructions,  drawn  to 
the  order  of  "Oliver  H.  Perry,  Trustee,"  and 
were  by  blm  so  Indorsed  and  deposited  with 
his  own  funds  in  a  national  bank.  On  June 
12,  1888,  Oliver,  Martha,  and  Mrs.  Moseley 
received  their  respective  shares  of  certain 
railroad  bonds,  a  part  of  their  father's 
estate.  Mrs.  Moseley  received  hers,  but 
Oliver  said  to  Martba  tbat  he  would  keep 
hers  in  bis  box  without  charge.  She  told 
blm  to  do  BO,  and  he  put  them  there,  together 
with  Other  bonds,  which  he  afterwards 
bought  for  ber.  The  coupons  from  these 
bonds  were  deposited,  like  the  dividends, 
in  his  name  at  the  bank.  In  1889  a  house 
belonging  to  the  estate  of  Augustus  B.  Perry 
was  sold,  the  purchaser  giving  a  mortgage 
back  for  $2,000,  which,  at  tbe  defendant's 
suggestion,  was  taken  in  Martha's  name  as 
an  investment  It  Is  not  profitable  to  recite 
further  details  of  the  collection  by  Oliver 
of  money  belonging  to  his  sister  Martha's 
estate.  The  report  goes  Into  the  matter 
very  fully,  and  it  is  sufficient  to  say  that  she 
personally  had  but  little,  it  anything,  to  do 
with  the  collection  or  investment  of  her 
money  or  with  the  care  of  it 

Owing  to  the  death  of  both  principals, 
there  is  but  little  information  as  to  what 
express  contract  If  any,  was  made  between 
them,  and  what  there  is  coines  entirely  from 
Oliver.  In  May,  1900,  speaking  to  one  of 
the  tenants  in  a  store  belonging  to  the  estate 
respecting  his  relations  with  his  sister,  he 
said  that  Martba  had  told  him  to  do  with 
her  property  as  he  would  with  his  own.  He 
also  told  one  Grant  a  close  personal  friend 
of  bis,  that  he  had  charge  of  his  sister's 
prc^erty,  and  to  another  friend  he  said  that 
be  kept  tbe  bonds  in  his  box  because  his 
sister  did  not  want  to  pay  tbe  expense  of 
a  separate  one,  and  that  he  had  told  ber  tbat 
he  would  take  care  of  her  property  as  be 
did  of  his  own.  In  a  letter  of  July  2,  1888, 
be  Informs  her  that  he  has  collected  the 
money  on  certain  bond  coupons,  apd  he  asks 
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what  she  wants  him  "to  do  with  the  money." 
In  another  letter  be  says:  "I  deposited 
at  Provident  SaTlngs  Bank  for  yon  $600; 
believe  they  don't  pay.  Interest  over  |1,000; 
■0  when  yon  have  some  more  money,  if  yon 
do  not  want  to  nse  It  right,  shonld  buy  a 
bond.  Bay  the  N.  Y.  ft  N.  B.  first,  but  when 
it  comes  round  you  can  telL"  He  after- 
wards bought  such  a  bond,  and  told  Mr. 
Moseley  he  had  bought  it  for  Martha. 

We  are  of  opinion  that,  upon  the  whole 
evidence,  the  question  whether  he  was  the 
moie  custodian  of  the  property  of  his  sis- 
ter, or  whether  there  was  an  element  of 
trust  in  the  relation  between  them,  was  a 
question  of  fact  for  the  master,  and  we  can- 
not say  that  the  finding  that  the  relation 
was  one  of  trust  was  clearly  erroneous,  so 
far  as  respected  the  defense  of  the  statute 
of  limitations.  See  Jones  v.  McDermott,  114 
Mass.  400 ;  Campbell  v.  Whorlskey,  170  Mass. 
63,  48  N.  a  1070. 

2.  The  defendants  further  contend  that, 
as  they  have  pleaded  the  statute  of  limlta- 
tions  as  a  bar,  the  plaintiffs  were  bound 
either  to  allege  in  their  bill  the  facts  which 
avoid  it  by  any  exception,  or  specially  reply 
to  It.    The  descendants  contend  that  the  plain- 


tiffs have  done  neither.  The  true  role  ia 
tersely  stated  in  Piatt  v.  Vattier,  9  Pet  406, 
415,  9  L.  Ed.  173 :  "And  the  doctrine  Is  now 
clearly  established  that,  if  the  statute  of 
limitations  is  relied  on  as  a  bar,  the  plain- 
tiff, if  he  would  avoid  it  by  any  exception 
in  the  statute,  must  explicitly  allege  it  in 
bis  bill  or  specially  reply,  or,  what  is  the 
modern  practice,  amend  his  bill,  if  It  con- 
tains no  suitable  allegation  to  meet  the  bar." 
While  it  is  true,  as  contended  by  the  defends 
ants,  that  there  is  no  special  replication 
here,  we  are  of  opinion  that  the  bill  sets 
out  enough  to  avoid  the  statute,  or  rather 
to  show  that  the  statute  is  not  applicable. 
It  sets  out  that  the  defendant,  Oliver,  acted 
«B  the  financial  agent  and  trusted  adviser 
of  the  plalntlfTs  testate,  and  as  such  did  the 
various  acts  described  in  the  'bilL  It  thus 
sets  out  a  trust  To  such,  a  trust  the  sta^ 
ute  Is  not  applicable,  at  least  in  the  absence 
of  a  demand.  Campbell  v.  Whorlskey,  ubl 
supra.  It  is  not  a  claim  against  which  the 
statute  would  run,  and  which  would  be 
barred  by  it  but  for  some  exception  upom 
which  the  plaintiff  relies,  but  is  a  case 
against  which  the  statute  does  not  run. 
Btxcqitlona  to  master's  report  overmtod. 
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(183  Mwi.  41S) 

FAIRBAI^KS  T.    BOSTON    STORAGE 
WAHEHODSE.CO. 

(Supreme  Judicial  Court  of  Massadiuwtta. 
Suffolk.    Nov.  2T,  1905.) 

1.  UikSTEB  AND  Sebv AST  —  Third  Persons  — 
AssAVLT '  BY    Servant  —  Liabilitt    of 

Plaintiff,  having  goods,  stored  in  defend- 
ant's warehouse,  on  «oing  there  to  remote  tliem, 
was  taken  ,bj  defendants  servant  to  the  room 
in  whidi  they  were  stored.  A  short  time  there- 
after platetis  called  to  the  servant  to  take  him 
down  the  elevator,  and  to  bring  .np  plaintiff's 
servant,  and,  when  defendant's  servant  stepped 
out  f>t  the  elevator,  he  struck  plaintiff  without 
provocation,  committing  the  assanlt  complained 
of.  Held  that,  the  assault  not  having  been 
GOtBmitted  as  a  means  or  for.  the  purpose  <it  per- 
forming anv  work  for  bis  master,  defendant 
was  not  liable  therefor. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  §  1221.] 

2.  Same— Liabilitt  to  C-ostomebs. 

Where  a  warehouseman  contracted  to  store 
plaintiff's  goods,  to  use  due  care  in  keeping 
the  property,  to  deliver  same  on  reasonable 
demand,  and  to  permit  plaintiff  to  Visit  the 
room  where  his  goods  were  stored  in  the  pres- 
ence of  one  of  defendant's  employes,  dsfeBdant 
was  ipniy  foonnd  to  ejfercjpe  ordinary  pare  and 
diliz^ce  to  prevent  ii^inti£f  from  being  as- 
saulted' by  one  of  its  ^^ploySs  while  plaintiff 
was  on  defendant's  praises. 

ExceptlohB  froiti  Superior  Court,  Suffolk 
Coooty;  J.  B.  Richardson,  Judge. 

Action  by  Arthur  W.  Fairbanks  against 
the  Bostop  Storage  Warehouse  Company 
for  assault  A  verdict  was  directed  In  favo^ 
of  defendant,  and  plaintiff  brings  exceptions. 
Overruled. 

CbM.  W.  Bartlett,  B.,R.  Anderson,  and  A. 
T.  Smith,  for  plaintiff.  P.  H.  Cooney.  and 
F.  L.  Hayes,  for  defendant 

MORTON,  J.  There  wfts  evidence  which 
would  have  warranted  a  finding  by  the  Jury 
of  an  unjustifiable  and  wanton  assault  upon 
the  plaintiff  by  Havender,  who  was  the  de- 
fendaofs  servant.  But  the  questiou  is 
whether  the  defendant.  Is  liable  for  It  The 
fact  that  Havender  was  In  the  employ  of  the 
defendant  at  the  time  when  the  assault  was 
conunitted,  and  that  the  assault  took  place 
upon  the  defendant's  premises,  does  not 
necessarily  show  that  the  defendant  is  lia- 
ble therefor.  "An  act  done  by  .a  servant 
while  engaged  In  his  master's  work,  but  not 
done  as  a  means  or  for  the  purpose  of  per- 
forming that  work.  Is  not  to  be  deemed  the 
act  of  the  master."  Bowler  v.  O'Connell,  )62 
Mass.  319,  320,  38  N.  E.  498,  27  L.  R.  A.  173, 
44  Am.  St  Rep.  850;  Driscoll  v.  Scanlon, 
16S  Maari.  148,  43  N.  B.  TOO,  52  Am.  St  Rep. 
523;  Perlstein  v.  Am.  Express  Co.,  177  Mass. 
630.  69  N.  E.  194,  63  U  R.  A.  960.  In  the 
present  case  the  uncontradicted  evidence 
showed  that  the  defendant's  superintendent 
directed  Havender  to  take  the  plaintiff  up 
In  the  elevator,  and  that  he  did  so  and  un- 
locked the  room  where  the  plaintiff's  goods 
were  stored,  and  then  went  back  to  the 
elevator:  that,  thjs  jilalntiff  went  in  and 
75N.B.— 47 


selected  some  goods  which  he  wished  to 
take  away,  And  in  a  short' time  went  to 
the  elevator  well  and  called  to  Havender 
to  come  up  and  get  him ;  that  he  called  two 
or  three  times  with  considerable  waits  be- 
tween, and  finally  called  to  Havender  and 
asked  him  to  go  out  into  the  yard  and  get 
a  ntan  who  had  come  with  the  plaintiff  and 
take  him  in  where  it  was  warm ;  and  that  in 
about  10  minutes  Havender  came  up  with 
the  man,  and,  as  the  elevator  stopped  at 
the  landing,  Havender  stepped  forward, 
leaving  the  man  on  the  elevator,  and 
grabbed  and  struck  the  plaintiff  without  any 
provocation,  committing  the  assault  com- 
plained of.  Havender  was  not  a  wltniess, 
and  it  did  not  appear  where  he  was.  He 
was  discharged  by  the  defendant  three  days 
after  the  assault  There  was  notblng  to 
show  that  down  to  the  assault  his  conduct 
while  in  the  defendant's  employ,  had  been 
otherwise  than  good.  We  do  not  see  how  it 
can  be  said  that  the  assault  was  committed 
as  a  means  or  for  the  purpose  of  perform- 
ing the  work  which  Havender  was  employed 
to  do.  ■    ••• 

The  plaintiff,  relying  on  the  doctrine  laid 
down  In  Bryant  v.  Rich,  106  Mass.  ISO,  8 
Am.  Rep.  311,  and  similar  cases,  contends 
that  under  the  contract  between  himself  and 
the  defendant  the  latter  was  bound  to  pro- 
tect him  while  on  its  premises,  pursuant  to 
such  contract,  from  improper  force  and  vio- 
lence on  the  part  of  any  of  its  employes, 
and  that  it  is  liable  to  him.  for  any  damages 
sustained  by  him  In  consequence  of  Its  fail- 
ure to  perform  this  duty.  The  contract 
so  far  as  material,  was  a  contract  for  the 
storage  of  goods  belonging  to  the  plaintiff, 
with  an  agreement  on, the  part  of  the  de- 
fendant to  use  due  care  in  keeping  the 
property,  and  to  deliver  It  upon  reasonable 
demand,  .and  that  the  plaintiff  might  visit 
the  room  where  it  was  stored,  during  busi- 
ness hours,  in  the  presence  of  one  of  its 
employes.  The  contract  was  not  like  that 
in  Bryant  v.  Rich,  supra,  for  transportation 
by  a  common  carrier,  but,  as  already  ob- 
served, was  a  contract  for  the  storage  of 
goods;  and  the  case  comes  within  the  class 
of  cases  relating  to  warehousemen,  or  those 
where  one  enters  upon  the  premises  of  an- 
other by  his  express  or  implied  invitation 
for  the  transaction  of  business  with  him. 
What  is  required  In  such  eases  is  ordinary 
care  and  diligence.  Carleton  v.  Franconla 
Steel  &  Iron  Co.,  09  Mass.  216;  Plummer  v. 
Dili,  156  Mass.  426,  31  N.  E.  128,  32  Am.  &t 
Rep.  463;  Aldrich  v.  Boston  &  W.  R.  R.  Co., 
100  Mass.  81,  1  Am.  Re^.  76,  97  Am.  I>ec.  74. 
There  is  nothing  to  show  that  it  was  not 
exercised  by  the  defendant  in  the  selection 
and  employment  of  Havender  by  the  de- 
fendant or  otherwise. 

The  result  is  that  the  exceptiona  must  be 
overruled. 

So  ordered.  ogtzedbyLjOOQle 
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(189  Mass.  SSE) 

LOVBTT.   HART  ft  PHIPPS  CO.  r. 
SUIililVAN. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  29,  1905.) 

1.  Pbincipai,  and  Aqent— Spkcial  Aqbmt— 
Atjthobitt— Notice. 

A  person  dealing  with  a  special  agent  is 
bound  to  ascertain  the  extent  of  his  authority. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40, 
Cent  Dig.  Principal  and  Agent,  §§  529,  530.] 

2.  Saii£— ExECtmoR  of  Guabantt. 

Where  an  agent  was  authorized  to  sign  his 
principal's  name  to  a  guaranty  to  secure  pur- 
chases made  by  S.  during  his  minority,  the 
agent's  authority  was  special,  and  he  was  not 
authorized  to  execute  in  the  name  of  his  prin- 
cipal a  guaranty  of  such  purchases,  good  until 
canceled  in  writing  by  the  principal. 

Case  Reported  from  Superior  Court,  Brls^ 
tol  County;  Lloyd  B.  White,  Judge. 

Action  by  the  Lovett,  Hart  &  Phlppa  Ccm- 
panp  against  Jeremiah  Sullivan.  On  report 
Judgment  for  defendant. 

John  A.  Kerns  and  James  M.  Swift,  for 
plaintiff.  John  W.  Cnmmlngs,  Chas.  B. 
Oummings,  and  Ohas.  A.  MacDonald,  for 
defendant. 

LATHROP,  J.  This  la  an  action  of  con- 
tract upon  a  written  guaranty,  addressed  to 
the  plaintiff  corporation,  dated  August  16, 
1893,  and  reading  as  follows:  "Please  deliv- 
er my  son,  George  F.  Sullivan,  such  goods 
as  he  may  order,  from  time  to  time,  and 
I  will  guarantee  payment  for  same.  This 
agreement  good  until  canceled  by  me  In 
writing.  The  goods  to  be  charged  to  George 
F.  Sullivan."  This  paper  was  signed,  "Jere- 
miah Sullivan,  by  John  Sullivan."  At  the 
trial  in  the  superior  court  the  Judge  directed 
A  verdict  for  the  defendant,  and  reported 
the  case  for  our  determination. 

It  appears  from  the  testimony  at  the  trial 
in  the  superior  court  that  the  guaranty  In 
question  was  In  the  handwriting  of  one 
Phipps,  the  treasurer  of  the  plaintiff  cor- 
poration; that  he  gave  it  to  an  agent  to  have 
It  signed;  and  that  the  agent  returned  it 
to  him  signed;  that  after  the  guaranty  was 
signed  the  plaintiff  had  no  oral  or  written 
communications  with  the  defendant;  and 
that  the  guaranty  bad  not  been  canceled. 
The  treasurer  testified  that  he  had  not  heard 
of  any  limitations  or  restrictions  placed  up- 
on John  Sullivan's  authority  to  sign  the 
guaranty  for  his  father;  that  before  the 
guaranty  was  signed  George  F.  Sullivan 
had  dealt  with  the  plaintifT,  but  no  credit 
had  been  given  him;  that  George  F.  Sullivan 
did  a  good  deal  of  business  with  the  plaintiff 
between  August  26,  1893,  and  August  15, 
1903,  probably  to  an  amount  of  $1,500  a 
year;  that  George  F.  Sullivan  went  into 
bantcniptcy  in  the  fall  of  1903,  and  was 
then  indebted  to  the  plaintiff  for  goods 
sold  in  1902  and  1903.  It  was  admitted 
that  George  F.  Sullivan  was  bom  in  May, 
1873,  and  was  therefore  a  minor  when  the- 
guaranty  was  signed.    The  only  testimony 


Introduced  to  show  that  John  Sullivan  was 
authorized  to  sign  the  defendant's  name 
was  that  of  John  Sullivan,  who  was  called 
by  the  plaintiff  as  a  witness.  He  testified 
that  the  defendant  authorized  him  to  sign 
his  (the  defendant's)  name  to  a  guaranty, 
to  last  during  the  minority  of  his  brother, 
George  F.  Sullivan,  whereby  the  plaintiff 
would  be  guarantied  payment  by  the  de- 
fendant for  all  goods  sold  George  F.  Sullivan 
during  his  minority,,  and  that,  when  he 
signed  his  father's  name,  he  did  it  without 
reading  the  paper  very  carefully. 

There  is  no  evidence  In  the  case  to  show 
that  John  Sullivan  was  the  general  agent  of 
the  defendant  So  far  as  the  evidence  dis- 
closes, he  was  a  special  agent  only,  with 
limited  authority;  and  the  law  is  well  settied 
in  this  commonwealth  that  a  person  dealing 
with  a  special  agent  is  bound  to  inquire 
and  ascertain  the  extent  of  his  authority. 
Snow  V.  Perry,  9  Pick.  539;  Murdock  v. 
MUls,  11  Mete  6,  16;  Harrison  v.  City  Ins. 
Co,  9  Allen,  231,  233,  85  Am.  Dec.  751; 
Stollenwerck  v.  Thacher,  116  Mass.  224,  227; 
Brown  v.  Henry,  172  Mass.  659,  566,  52  N. 
B.  1073.  The  cases  of  Locke  v.  Steams,  1 
Mete.  560,  35  Am.  Dec.  382,  and  HaskeU 
V.  Starbird,  152  Mass.  117,  25  N.  B.  14,  23 
Am.  St  Rep.  809,  relied  upon  by  the  plain- 
tiff, differ  so  essentially  in  their  facts  from 
those  in  the  case  at  bar  that  they  have 
no  bearing  upon  the  qnesOon  before  ns. 
Locke  V.  Steams  was  an  action  of  trespass 
upon  the  case  in  the  natnre  of  deceit  One 
of  the  members  of  a  firm  sold  as,  and  for, 
linseed  meal  a  mixture  of  linseed  meal  i(nd 
teelseed  meal,  manufactured  by  the  firm.  It 
was  held  that  all  the  members  of  the  firm 
were  liable,  and  that  they  were  also  liable 
for  a  sale  made  by  their  foreman,  acting 
within  the  scope  of  his  authority.  In 
Haskell  y.  Starbird,  it  was  held  that  false 
and  fraudulent  representations  made  by  an 
agent  general  or  special,  employed  to  sell 
land,  rendered  his  principal  liable  in  an  ac- 
tion of  tort  for  deceit  See,  also,  Weeks 
V.  Currier.  172  Mass.  53,  55,  51  N.  B.  416. 
Of  course,  a  person  who  has  dwived  a  bene- 
fit through  the  fraud  of  his  agent  cannot 
keep  the  fruits  of  the  bargain,  thus  ratify- 
ing the  fraud,  without  being  liable  In  an 
action  for  deceit  See  Bennett  ▼.  Judaon,  21 
N.  Y.  238. 

Judgment  for  the  defendant 

(18»  Hius.  498) 
FOUNTAINS  V.  WAMPANOAQ  MIU.S. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  28,  1905.) 

1.    MASTEB     AMD     SEBVANT  —  INJOKT     TO     KM- 

PLOYfi— Defective  Apfuancx — Evidercb. 
In  an  action  for  injuries  to  an  employe 
while  cleaning  exposed  gears  on  a  spinning 
frame,  due  to  the  starting  of  the  frame  after 
it  bad  been  stopped  by  moving  the  belt  operat- 
ing it  to  a  loose  pulley,  evidence  that  a  similar 
frame  had  started  and  that  the  employ^  had  so 
notified  en  employe  whose  duty  it  was  to  repair 
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it,  was  inadmissible  as  showing  negligence  on 
the  part  of  the  employer ;  it  not  appearing  that 
the  conditions  of  the  two  frames  were  the  same. 
2.  Saub— Neougenck  of  Ei(fi.ote](— Ques- 
tion FOB  JUBT. 

Evidence  in  an  action  for  injuries  to  an  em- 
PI076  while  cleaning  exposed  gears  on  a  spin- 
ning frame  examined,  and  held,  that  the  ques- 
tions whether  the  starting  of  the  frame  was  due 
to  a  defective  condition  of  the  machinery  and 
whether  the  employer  had  sufficient  notice  of 
the  defects  to  have  repaired  the  same  In  the  ex- 
ercise of  due  care  were  for  the  jury. 
8.  Same— CONTBIBUTOBT    Nboliokncb— Quzs- 

TION    FOB  JUBT. 

Evidence  in  an  action  for  injuries  to  an 
employ^  while  cleaning  exposed  gears  on  a  spin- 
ning frame  examined,  and  held,  that  the  ques- 
tion of  contributory  negligence  was  for  the 
jury. 
4.  Same— EviDBNcat  of  Cortbibutobt  Neoli- 

OENCB — Ck)RCI.nBIVEKESB.    ' 

Where  an  employ^,  injured  while  cleaning 
gears  on  a  spinning  frame  in  consequence  of 
the  starting  of  the  frame  after  it  had  been  stop- 
ped by  moving  the  belt  operating  it  to  a  loose 
pulley,  was  performing  in  a  proper  way  the 
work  she  was  employed  to  do,  tne  fact  that  she 
had  seen  another  frame  start  without  any  one 
working  on  it  was  not  conclusive  evidence  of 
her  contributory  negligence ;  the  evidence  of  the 
circumstances  of  the  former  starting  np  having 
been  excluded. 

Exceptions  from  Superior  C!onrt,  Bristol 
Connty ;  Bobert  J.  Harris,  Jndge. 

Action  by  Ida  Fonntalne  against  the 
Wampanoag  Mills.  The  court  directed  a 
verdict  for  defendant,  and  plaintiff  brings 
excepttons.    Sustained. 

J.  W.  &  O.  R.  GummlngB,  for  plaintiff. 
Rlcbd.  P.  Borden  and  Kobt  C  Davis,  for  de- 
fendant. 

SHELDON,  J.  The  plalntlfl  was  emplc^ed 
by  the  defendant  as  a  ring  spinner,  and  was 
Injured  while  engaged  In  cleaning  certain  ex- 
posed gears  on  one  end  of  the  spinning  frame 
upon  whlcli  she  was  at  work.  She  offered  evi- 
dence tending  to  show  that  she  had  stopped 
the  frame  by  moving  the  belt  which  operated 
it  from  the  tight  to  the  loose  pulley,  by  means 
of  a  shipper  at  the  south  end  of  the  frame, 
and  then  walked  the  length  of  the  frame, 
some  20  feet,  to  the  north  end,  where  the 
gears  were  situated;  that  when  she  reached 
the  gears  the  frame  was  stopped  and  she  be- 
gan to  clean  them ;  that  Just  after  she  began 
to  clean  the  gears  the  frame  started  of  it- 
self, and  her  hand  was  caught  In  the  gears 
and  Injured.  It  was  her  duty  to  clean  these 
gears,  and  the  duty  of  taking  care  of  the 
shifting  apparatus  which  moved  the  belt  and 
stopped  or  started  the  frame  did  not  rest  up- 
on the  plaintiff,  but  on  the  second  and  third 
hands  and  the  overseer.  There  was  evidence 
that  in  the  six  or  seven  months  before  the 
accident  the  frame  had  started  of  Itself  16 
times  while  the  plaintiff  was  not  there,  and 
that  other  similar  frames  also  had  started  of 
themselves.  The  spinning  frame  was  of  the 
Marvel  &  Davol  make,  and  the  shipper  was  a 
Marvel  ft  Davol  shipper.  The  plaintiff  put 
in  evidence  that  this  kind  of  frame  had  not 
been  made  in  28  years,  and  that  the  life  of 


a  shipper  substantially  like  this  is  about  20 
years.  There  was  evidence  that  this  ^ilppw 
had  become  loose  some  months  before  the  ac- 
cident, that  the  bottom  bolt  had  become 
worn,  and  that  the  nut  of  this  bolt  bad 
worked  off  by  reason  of  the  shaking  of  the 
machine,  and  had  been  replaced  occasionally, 
but  would  work  loose  in  three  wedis  or  there- 
abouts. Edmond  Gosselln,  the  defendant's 
third  hand  at  the  time  of  the  accident,  testi- 
fied that  he  examined  the  shipper  after  the 
accident  and  found  nothing  about  It,  only  that 
the  shipper  was  loose,  that  the  whole  of  it 
was  loose,  and  that  the  looseness  was  caused 
by  the  bottom  bolt  being  worn  out;  that  be 
had  charge  of  the  belt  and  pulleys,  and  over 
him  was  the  second  hand  and  over  him  the 
overseer ;  that  he  had  put  the  belt  on  about 
two  weeks  before  the  accident;  tliat  at  the 
time  of  the  accident  the  belt  was  not  cut  very 
straight,  it  was  cut  a  little  crooked,  not 
square;  that  be  took  both  ends  and  put  them 
together  and  hammered  the  clasp  in,  and  he 
illustrated,  by  means  of  two  hooks,  how  he 
brought  the  ends  of  the  belt  together.  On 
cross-examination  he  testified  that  be  found 
this  bolt  on  the  floor  four  weeks  after  the  ac- 
cident ;  that  he  put  it  back  and  tightened  it, 
and  It  was  all  right  to  use  for  a  while ;  that 
the  belt  was  like  all  other  belts  in  the  room, 
and  he  saw  nothing  the  matter  with  it 
Stephen  Myolt  testified  that  six  months  be- 
fore the  accident  he  was  third  hand  of  the 
room  in  which  the  plaintiff  was  hurt  Evi- 
dence having  been  put  in  that  there  had  been 
no  change  of  the  starting  or  stopping  ap- 
paratus of  the  frame  in  the  meantime, 
he  farther  testified  that  he  then  knew  of  the 
frame  starting  of  Itself,  that  be  examined 
it,  and  found  that  the  shipper  was  loose 
and  worn  and  the  bottom  bolt  loose. 
On  cross-examination  be  said  that  the  frame 
started  of  itself  because  the  nut  came  off; 
that  he  hammered  in  the  bolt  so  as  to  pre- 
vent this;  that  the  nut  worked  loose  by  the 
shaking  and  the  frame  again  started  of  it- 
self; that  the  machine  would  not  start  of  it- 
self unless  there  was  trouble  with  the  bolt; 
and  that  he  thought  the  shipper  and  the  bolt 
w»e  both  wrong.  One  Dalley  also  testified 
that,  with  a  belt  cut  crooked  and  fastened  in 
the  manner  described  by  Gosselln,  there 
would  be  a  likelihood  of  the  machine  start- 
ing of  itself;  and  there  was  other  evidence 
that  there  should  have  been  a  turned  stud 
instead  of  the  bottom  bolt  on  the  shipper; 
that  if  the  lower  nut  or  bolt  on  the  shipper 
was  worn  the  shipper  would  be  loose;  that 
such  a  shipper  would  not  be  suitable;  that 
there  would  be  a  tendency  to  start  the  ma- 
chine ;  and  that  the  tendency  of  a  loose  nut 
or  bolt  would  be  to  shift  the  belt  from  the 
loose  to  the  tight  pulley  and  cause  the  frame 
to  start 

The  first  question  that  arises  is  on  an  ex- 
ception to  the  exclusion  of  evidence.  The 
plaintiff  testified  that  while  she  was  at  work 
in  the  spinning  room,  a  frame  like  that  on  j 
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which  she  was  Injured  had  started  np.  She 
then  offered  to  show  that  this  was  a  frame 
similar  to  the  one  on  which  the  accident  hap^ 
pened  and  one  of  those  which  she  was  tend- 
ing, and  that  she  called  the  third  hand's  at- 
tention to  It  The  court,  on  the  defendant's 
objection,  excluded  this  evidence,  and  the 
plaintiff  excepted.  She  now  contends  that 
this  tended  to  show  that  the  frame  on  which 
she  was  working  could  start  up  In  the  same 
way,  and,  also,  to  prove  negligence  on  th« 
part  of  the  defendant  by  showing  that  the 
man  charged  by  the  defendant  with  the  duty 
of  repairing  the  machine  had  been  warned  of 
the  danger  of  its  starting  up  and  its  need  of 
repair,  and  she  relies  on  Donahue  y.  Drown, 
184  Mass.  21,  27  N.  E.  675,  In  which  such  a 
question  seems  to  have  been  admitted  without 
objection,  and  was  considered  as  bearing  on 
the  question  of  the  plaintiff's  own  due  carew 
Bat  In  the  case  at  bar  the  object  was  to  show 
the  existence  of  a  defect  In  another  frame 
and  negligence  In  the  defendant  It  did  not 
appear  that  the  conditions  of  the  two  frames 
were  the  same,  and  w«  think  that  the  court 
rightly  excluded  the  question.  Ciohen  v. 
Hamblln  &  Russell  Manut  Co.,  188  Mass. 
044,  71  N.  E.  948. 

It  did  not  appear  that  the  nut  came  off 
from  the  lower  bolt  at  the  time  of  the  ac- 
cident The  defendant  offered  evidence  up- 
on which,  taken  in  connection  with  the  cross- 
examination  of  the  plaintiff's  witnesses,  it 
has  eai-nestly  contended  that  it  Is  mechanic- 
ally impossible  for  this  frame  to  have  start- 
ed of  Itself,  whether  or  not  the  alleged  de- 
fects In  the  belt  and  shipper  had  any  real  ex- 
istence; that  it  could  not  have  started  with- 
out human  Intervention;  that  at  least  the 
larger  number  of  the  alleged  Instances  of 
spontaneous  starting  of  this  frame  and  of 
others  like  it  are  fully  accounted  for  by 
causes  which  appear  on  the  evidence;  and 
that  these  frames  had  all  been  recently  over- 
hauled and  new  parts  put  In  for  all  that  were 
worn  out,  so  that  they  were  made  practically 
new.  And  the  defendant  argues  with  great 
force  that  even  if  the  jury  might  have  found 
that  this  frame  did  start  of  Itself,  yet  this 
was  so  Improbable  an  occurrence  that  it 
could  not  reasonably  have  been  anticipated, 
and  so  the  defendant  could  not  be  found  to 
have  been  negligent  in  failing  to  guard 
against  it  Ross  v.  Pearson  Cordage  Co.,  164 
Mass.  257,  41  M.  E.  284,  49  Am.  St  Rep.  459; 
Toland  V.  Paine  Furniture  Co.,  175  Mass.  476, 
66  N.  E.  608;  HIU  v.  Iver  Johnson  Sporting 
Gkx)ds  Co.,  188  Mass.  75,  74  N.  B.  303.  A 
model  of  the  frame  and  shipper  was  produced 
at  the  argument  to  Illustrate  and  explain  the 
grounds  of  these  contentions.  Without  re- 
capitulating the  testimony.  It  Is  enough  to  say 
that  this  argument  was  put  very  forcibly  and 
might  well  have  Impressed  the  jury.  But 
the  weight  of  the  evidence  and  the  inferences 
properly  to  be  drawn  from  it  were  all  for  the 
Jury:  and  It  seems  to  us  that  they  might 
have  fioimd  ui>on  the  evidence  which  has  been 


stated  that  this  ma<&tne  did  start  of  its  own 
accord,  that  its  starting  was  due  to  a  defect 
In  the  condition  and  arrangement  of  the  belt 
and  to  a  worn-out  and  defective  condition  of 
the  shipper  and  its  bolts  and  nuts,  that  the 
defendant  had  had  sufficient  notice  of  the  ex- 
istence of  these  defects  to  have  enabled  it  to 
repair  them,  that  in  the  exercise  of  due  care 
it  ought  to  have  done  so,  and  that  this  ac- 
cident was  due  to  Its  negligence  in  failing  to 
make  such  repairs.  Mooney  v.  Connecticut 
River  Lumber  Co.,  154  Mass.  407,  28  N.  E. 
352;  Dtmahne  v.  Drown,  154  Mass.  21,  27  N. 
E.  875;  Connors  v.  Durlte  Mannf.  Co.,  156 
Mass.  163,  80  N.  E.  559;  Lynch  v.  M.  T. 
Stevens  Co.,  187  Mass.  897,  73  N.  E.  478; 
Gregory  v.  American  Thread  Co.,  187  Mass. 
239,  72  N.  E.  962;'o'Nell  v.  Ginn,  188  Mass. 
346,  74  N.  E.  668. 

The  jury  might  have  found  that  the  plain- 
tiff was  In  the  exercise  of  due  care^  She  was 
performing  exactly,  the  work  she  was  em- 
ployed to  do,  and  apparentiy  was  perform- 
ing it  in  the  proper  w^-  She  had  no  duty  of 
taking  care  of  the  shifting  apparatus.  The 
main  circumstance  relied  on  against  her  is 
that  she  had  seen  another  frame  start  up  be- 
fore without  any  one  working  on  It ;  but  such 
a  circumstance '  was  held  In  Donahne  v. 
Drown,  154  Mass.  21,  27  N.  E.  675,  not  to  be 
decisive  against  the  plaintiff,  and  it  is  to  be 
observed  that  all  evidence  of  the  drcnm- 
Btances  of  such  former  starting  up  was  ex- 
cluded In  the  present  case  upon  the  defend- 
ant's objection.  And  the  defendant's  conten- 
tion as  to  the  apparent  impossibility  of  this 
accident  happening  in  the  maimer  claimed  by 
the  plaintiff  has,  as  to  this  question,  a  strong 
bearing  in  her  favor.  .  Padcer  v.  Thomson- 
Houston  Electric  Co.,  176  Mass.  496,  56  N.  E. 
704. 

We  are  of  opinion  that  the  case  ahoold 
have  been  submitted  to  the  Jury. 

Exceptions  sustained. 


(189  Hasa.  390) 

DUNBAR  et  al.  T.  KELLY  et  al. 

(Supreme    Judicial    Conrt    of    Massachusetts. 
Suffolk.    Oct  25,  1905.) 

li  FBa.nDULsi?T  Convktawces  —  Attachukht 
—DissoLtrrioH— Death  of  Debtob. 
Rev.  Laws,  c.  167,  S  112,  providme  that  an 
attachment  shall  be  dissolved  if  the  debtor  dies 
before  the  property  is  taken  or  seized  in  execu- 
tion and  administration  is  granted  within  a 
specified  time,  applies  to  attachments  of  prop- 
erty fraudulently  conveyed,  as  well  as  of  prop- 
erty the  record  title  to  wht(^  stands  in  the  nanm 
of  the  debtor  at  the  time  of  his  death. 

2.  ADMINiaTBATOBS — ASSETS      OT      B^TATK  — 
PBOPEBTT  FllAUDTJTj:r(TLT  CONVFTED. 

Rev.  Laws,  c.  146,  i  2,  authorizes  the  sale 
to  satisfy  a  decedent's  debts  of  all  rights  and 
interests  in  land  which  would  descend  to  hia 
heirs,  or  which  would  have  been  liable  to  attach- 
ment or  execution  in  his  lifetime.  Section  17 
provides  that  an  administrator  licensed  to  spII 
land  which  has  been  fraudulently  conveyed  by 
the  deceased  may,  within  one  year  after  soch 
license,  sell  the  land  without  first  obtaining 
possession  thereof  by  entry  or  action.  Chapter 
178,  {  1,  provides  that  land  of  a  debtor  frandn- 
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lently  conveyed  by  him  with .  intent  to  defraud 
creditors  may  be  talcen  on  execution  for  his 
debts.  Held  that,  as  between  a  debtor  and  his 
creditors,  property  fraudulently  conveyed  by 
the  debtor  may  be  recovered  or  sold  by  his  ad- 
ministrator by  due  proceedings. 

3.  Same — Removal  of  Administbatobs — ^Bs- 
rasAi.  TO  Act. 

An  administrator,  who  refuses  to  take  steps 
to  try  the  question  whether  an  alleged  convey- 
ance made  by  his  decedent  is  fraudulent  or  not, 
may  be  removed,  and  another  administrator  may 
be  appointed  in  his  place. 

4.  Fbaubttleht  Coitvbtaitobs — Attachukhts 
— DiBsoiiTinoN — Death  of  Dsbtob. 

Rev.  Lavro,  c.  167,  §{  88,  63,  64,  and  chap- 
ter 178,  {f  1,  47,  giving  creditors  a  remedy  by 
writs  of  attachment  and  execution  in  case  of 
lands  fraudulently  conveyed,  do  not,  in  view  of 
the  provisions  of  chapter  146,  §§  2,  17,  and 
chapter  178,  i  1,  empowering  administrators  to 
recover  and  sell  for  debts  land  fraudulently  con- 
veyed by  their  decedents,  supersede  the  pro- 
visions of  chapter  167,  i  112,  declaring  an  at- 
tachment to  be  dissolved  if  the  ^ebtor  dies  be- 
fore the  property  is  taken  or  seized  on  execu- 
tion. 

6.  ExEOBTiow — Lard  Stjbject  to  Ijbvt — Prop- 

EBTT  FRAtlOCnXltTLT  CONTSnED. 

Rev.  Laws,  c.  178,  I  53,  provides  that  lands 
of  a  deceased  person  ma^  be  taken  on  execution 
on  a  judgment  against  his  administrator  for  the 
debt'-of  the  deceased,  and  shall  be  sold  as  if  ex- 
ecution had  been  levied  against  the  deceased 
in  his  lifetime.  Another  section  of  the  statutes 
provides  that,  in  case  of  an  execution  levied 
on  lands  fraudulently  conveyed,  the  levy  shall 
be  Toid  unless  action  is  brought  to  recover  pos- 
session within  one  year  after  the  return  day  of 
the  execution.  Had,  that  a  creditor  may,  on 
recovering  Judgment  ap.inst  his  debtor's  admin- 
istrator, cause  execution  to  be  levied  on  land 
frandolently  conveyed  by  hie  debtor. 
&  Qpicrme  Title — OBOtrtnis  of  Rbukf — ^Db- 
I.AT  nr  liBGAi,  Remedy. 

Rev.  Laws,  c.  178,  g  81,  provides  for  the 
■nspension  of  a  levy  of  execution  where  there 
Is  a  prior  attachment  or  seizure  of  the  same 
land.  Another  section  of  the  statute  provides 
that  a  levy  of  execntion  on  lands  fraudulently 
conveyed  shall  be  void  unless  action  is  brought 
to  recovw  possession  within  a  year  after  the 
return  day  of  the  execution  by  a  creditor  or 
purchaser  at  the  sale.  Held,  that  the  suspen- 
sion, by  prior  attachments,  of  a  levy  of  execu- 
tion on  lands  fraudulently  conveyed,  and  the  de- 
lay which  may  arise  from  that  cause,  and  from 
the  time  given  the  creditor  to  sue  for  possession, 
do  not  of  themselves  authorize  fraudulent  gran- 
tees to  proceed  in  equity  to  obtain  the  cancella- 
tion of  the  levy  as  a  cloud  on  their  title,  and 
thus  procure  a  determination. of  the  question  of 
fraud  in  the  conveyance  to  them. 

7.  Same— Right  to  Maintain  Suit. 

Trtistees  in  a  voluntary  conveyance  from  a 
heavily  involved  debtor  are  not  entitled  to  main- 
tain a  bill  to  cancel  a  susjjended  levy  of  execn- 
tlon  as  a  cloud  on  their  title,  where  such  exe- 
cution was  sued  out  by  a  nonassenting  creditor, 
who  had  refused  to  participate  in  the  trust 
■cheme,  and  had  obtained  a  judgment  for  the 
amount  of  his  claim. 

&  ExxcxinoN — Vauditt  of  LiEvt — ^Dissolu- 
Tiow  of  Attachment — Effect. 

A  levy  of  execution  on  all  the  debtor's  right, 
titles  and  interest  in  certain  property  which  has 

greviously  been  attached,  is  not  rendered  invalid 
J  reason  of  the  dissolution  of  the  attachment. 

8.  Same — Ixvr  Suspended  Bt  Attachment — 
DissoiiUnoiT  OF  Attachment  —  Duty  to 
Complete  Pbooebdinob. 

Where  prior  attachments,  which  operate  to 
suspend  a  subsequent  execution,  are  dissolved 
by  the  death  of  the  attachment  debtor,  the  exe- 
cution creditor  should  proceed  without  un- 
necessafy  delay  to  complete  his  levy. 


10.  QxnETiNO   Title — ^Removal  of   <3loud  — 
What  Constitutes  Cloud. 

The  suspension  of  a  levy  of  execution  Is- 
sned  against  property  constitutes  such  a  cloud 
on  the  title  of  the  property  as  may  be  removed 
by  a  bill  in  equity. 

Case  Reserved  from  Supreme  Jndidal 
Court,  Suffolk  County ;  John  Lathrop,  Judge. 

Bill  by  one  Dunbar  and  others,  trustees 
under  a  conreyance  by  Orlando  B.  Lewis, 
against  one  Kelly  and  others,  to  remove  a 
cloud  on  plalntias'  title  and  for  an  Injunc- 
tion, In  the  Supreme  Judicial  Court  a  single 
justice  reserved  the  case  for  the  full  Court. 
On  demurrers  to  the  bilL  Case  to  stand  for 
bearing. 

Wm,  H.  Dunbar  and  John  O.  Palfrey,  for 
complainants.  Frederic  S.  Elliot,  foir  re- 
spondents. 

MORTON,  J.  One  Oriando  B.  Lewis  ooo; 
veyed  to  the  plaintiffs  certain  real  estate  up- 
on the  trusts  set  oat  in  a  declaration  of  trust 
executed  by  them  of  even  date  with  tlie 
conveyance.  SutMsequent  to  the  conveyance, 
Coleman,  one  of  the  defendants,  sued  Lewis 
in  contract,  and  caused  a  special  attacbmoit 
to  be  made  of.  the  real  estate  thus  conveyed. 
The  real  estate  was  described  in  the  officer's 
return  as  property  of  the  said  LewlSi  the  rec- 
ord title  to  which  stood  in  the  name  of  D. 
Blakely  Hoar  and  William  B.  Dunbar,  the 
plaintiffs  in  this  suit  Lewis  died  during  the 
pendency  of  the  acticm,  and  bis  ad^ninistra'- 
tors  appeared,  and  took  upon  themselves  the 
defense  of  the  suit  Coleman  recovered  Judg- 
m«it,  and  sned  out  a  writ  of  execution,  and 
placed  it  in  the  hands  of  one  Martin,  a  dep- 
uty sheriff,  who  levied  It  upon  the  property 
specially  attached,  and  by  reason  of  certain 
prior  attachments  of  said  property  as  the 
property  of  said  Lewis  suspended  the  levy, 
and  caused  a  copy  of  the  levy  and  the  suspen- 
sion thereof  to  be  duly  recorded  in  the  reg- 
istry of  deeds.  Martin  died  subsequent  to 
the'  bringing  of  this  bill,  and  thereupon  the 
execution  was  committed  to  the  defendant  Kel- 
ly, a  deputy  sheriff,  who  now  holds  It  and 
maintains  the  levy.  The  bill  has  been  amend- 
ed by  making  Kelly  a  party,  and  is  brought  te 
have  the  cloud  upon  the  plaintiffs'  title,  thus 
alleged  to  exist,  removed.  The  defendants 
severally  demurred,  and  the  case  was  reserved 
for  this  court  upon  the  bill  as  amended  and 
the  demurrers.  If  the  demurrers  are  sustain- 
ed, the  bill  is  to  be  dismissed;  otherwise  to 
stand  for  hearing. 

The  statute  expressly  provides  that:  "An 
attachment  of  real  or  personal  property  shall 
be  dissolved  if  the  debtor  dies  before  It  Is 
taken  or  seized  on  execution  and  administra- 
tion of  bis  estate  is  granted  In  this  common- 
wealth upon  an  application  therefor  made 
within  one  year  after  his  decease."  Rev. 
Laws,  c.  167,  S  112.  This  applies,  we  think, 
to  property  fraudulently  conveyed,  as  well  as 
to  property  the  record  title  to  which  stands 
In  the  name  of  the  debtor  at  the  time  of  his 
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death.  The  object  of  the  statnte  la  to  bring 
the  propoty  attached,  as  well  as  other  prop- 
erty, Into  the  control  of  the  administrator, 
as  a  general  ftind  to  be  administered  by  blm, 
and  thus  to  secure  a  more  equal  distribution 
of  the  assets,  especially  in  the  case  of  Insol- 
Tent  estates.  Bnllard  t.  Pame,  7  Pick.  239; 
Parsons  \.  Merrill,  5  Mete.  356;  Wllmarth 
T.  Richmond,  )1  Cush.  463;  Day  v.  Lamb, 
6  Gray,  623.  Aa  between  the  debtor  and  hia 
creditors,  property  fraudulently  conveyed  re- 
mains the  property  of  the  debtor,  and  may  be 
recovered  or  sold  by  the  administrator  by 
due  proceedings.  Rev.  Laws,  c.  146,  If  2, 
17 ;  Id.  c.  178,  t  1 ;  Drinkwater  ▼.  Drinkwa- 
tet,  4  Mass.  354 ;  Holland  v.  Craft,  20  Pick. 
821;  Welsh  v.  Welsh,  105  Mass.  229.  And 
If  an  administrator  refuses  to  take  steps  to 
try  the  question  whether  an  alleged  convey- 
ance la  fraudulent  or  not,  he  may  be  removed, 
and  another  appointed  In  his  place.  Putney 
T.  Fletcher,  148  Mass.  247, 19  N.  E.  370.  The 
provisions  giving  creditors  a  remedy  by  writs 
of  attaclmient  and  ezecntion  in  the  case  of 
lands  fraudnlently  conveyed  (Rev.  Laws,  c. 
167,  H  88,  63,  64;  Id.  c.  178,  g{  1,  47)  are  not 
Intended,  we  think,  to  supersede  the  provi- 
sions In  regard  to  the  dissolution  of  attach- 
ments,  if  the  debtor  dies  before  the  land  la 
taken  on  execution.  In  view  of  the  rights 
and  remedies  given  to  administrators  in  rela- 
tion to  lands  alleged  to  have  been  fraudulent- 
ly conveyed,  no  good  reason  can  be  given  why 
attachments  by  creditors  of  snob  lands  should 
stand  on  any  different  foOUng,  in  respect  to 
the  dissolution  of  them  by  the  death  of  the 
debtor,  from  attachments  of  lands  the  record 
title  to  which  is  in  him  at  the  time  of  his 
death.  Bo  far  the  case  presented  Is  that  of 
an  attachment  nndlscharged  of  record,  but 
dissolved  by  operation  of  law,  and  whether' 
the  plaintiff  would  be  entitied  to  relief  if  that 
were  all,  might  admit  of  question.  But  the 
case  goes  further.  Coleman,  as  already  cib- 
served,  got  Judgment,  and  caused  the  land  to 
be  seized  and  taken  on  execution.  The  levy 
was  then  suspended  by  reason  of  prior  at- 
tachments, and  still  remains  or  purports  to 
remain  suspended.  It  is  this  levy  which  real- 
ly oonstitntes  the  alleged  cloud  upon  the  title 
and  fnrtiier  proceedings  under  which  the 
plaintiffs  sedc  to  enjoin.  It  is  expressly  pro- 
vided that  "land  of  a  deceased  person  may 
be  taken  on  execution  on  a  Judgment  against 
bis  executor  or  administrator  for  the  debt 
of  the  deceased,  and  •  •  •  shall  be  ap- 
praised and  set  off  and  sold  in  like  manner  as 
If  execution  had  been  levied  against  the  de- 
ceased in  his  lifetime."  Rev.  Laws,  c.  178, 
f  53.  And  it  is  further  provided  that  in  the 
case  of  an  execution  levied  on  lands  fraud- 
nlentiy  conveyed,  the  levy  shall  be  void  un- 
less action  is  brought  to  recover  possession 
within  one  year  after  the  return  day  of  the 
execution  by  the  creditor  to  whom  the  land  is 
set  off,  or  the  purchaser  at  the  sale,  or 
the  person  lawfully  claiming  ander  either. 
There  la  nothing  limiting  this  to  debtors  who 


are  living,  and  the  defendant  Coleman  was 
therefore  acting  within  his  rights  in  causing 
the  execution  to  be  levied  on  the  land  alleged 
to  have  been  frandulentiy  conveyed,  and  or 
dinarily  the  complainants  would  have  an 
adequate  and  complete  remedy  at  law.  The 
suspension  of  a  levy  if  tb^e  are  prior  at- 
tachments is  provided  for  by  statute  (Rer. 
Laws,  c.  178,  (  31),  and  the  delay  which  may 
thus  be  caused,  as  well  as  that  which  may 
arise  from  the  limitation  in  regard  to  the 
bringing  of  an  action  by  the  creditor,  do  not; 
of  themselves,  afford  ground  for  equitable 
relief.  Otherwise  it  would  follow  that  In 
every  case  the  alleged  fraudulent  grantee 
would  or  might  be  entitied  to  have  the  ques- 
tion whether  the  conveyance  was  fraudulent 
heard  and  determined  in  equity.  Freeman 
T.  Carpenter,  147  Mass.  23,  16  N.  B.  714, 
Is  dlrectiy  to  the  contrary.  It  Is  no  doubt 
true  that  since  general  equity  Jurisdiction 
was  conferred  upon  this  court,  cases  have 
arisen  in  which  it  has  been  exercised  con- 
currently with  that  at  law.  Assuming,  with- 
out deciding,  that  a  case  might  arise  in  which 
an  alleged  fraudulent  grantee  would  be  en- 
titied to  have  the  question  heard  and  deter- 
mined upon  a  bill  to  remove  a  cloud  from  his 
titie,  we  do  not  think  that  this  is  such  a 
case.  The  plaintiffs  are  trustees  nndw  a  vol- 
untary conveyance  from  one  who  was  beavllj 
indebted  at  the  time  that  it  was  made.  Tba 
scheme  provides  for  the  issuing  of  preferred 
stock  to  an  amount  not  exceeding  $35,000 
to  such  creditors  as  choose  to  come  in,  and 
common  stock  to  the  amount  of  $100,000.  The 
common  stock  has  all  been  issued  to  tiie  grantor 
Lewis  and  his  wife.  The  defendant  Coleman 
did  not  choose  to  come  la  He  brought  an  ac- 
tion against  Lewis,  as  he  had  the  right  to 
do,  and  attached  the  lands  as  fraudulently 
conveyed,  and  obtained  Judgment,  and  took 
out  execution  which  he  caused  to  be  levied 
on  such  lands.  In  all  this  he  was  actlDg,  aa 
already  observed,  within  his  clear  legal 
rights. 

The  plaintiffe  contend  that  the  levy  la  In- 
valid because  of  the  dissolution  of  the  attach- 
ment on  which  it  is  contended  the  levy  was 
based.  The  levy  was  "on  all  the  right,  title, 
and  interest"  which  Orlando  E.  Lewis  bad 
(not  exempt  by  law  from  attachment  <v  levy 
on  execution)  on  the  8th  day  of  October, 
A.  D.  1901,  at  10:46  o'clock  a.  m.  (being  the 
time  the  same  was  attached  on  mesne  pro- 
cess), in  and  to  the  following  described  real 
estate,  the  record  to  which,  at  the  time  of 
said  attachment,  stood  in  the  names  of  D. 
Blakely  Hoar  and  William  H.  Dunbar,  and  la 
bounded  and  described  as  follows."  The 
validity  of  the  levy  did  not  depend  on  the 
continuance  of  the  attachment.  If  the  de- 
fendant Lewis  had  any  right,  title,  or  interest 
in  the  premises  described,  the  levy  operated 
as  a  seizure  of  It  as  of  the  date  of  the  levy. 
The  only  effect  of  the  dissolution  of  tbe  at- 
tachment was  to  destroy  the  Hen  rrejited 
thereby.  See  Brackett  v.  Bedlon,  64  Me. 
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426:  MorM  v.  Sleeper,  B8  Me.  820;  Coggs- 
well  V.  Warren,  1  Curt  223,  Fed.  Cas.  No.  2,- 
96S.  There  la,  however,  one  aspect  of  the 
case  In  which  we  think  that  the  plalntltta 
are  entitled  to  the  relief  which  they  seek. 
The  levy  of  the  execution  was  suspended 
by  reason  of  prior  attachments.  But  these 
were  dissolved  by  the  death  of  Lewis.  There 
was  no  Just  ground,  therefore,  for  the  sus- 
pension of  the  levy,  and  the  parties  should 
have  proceeded  without  unnecessary  delay  to 
complete  It.  The  delay  was  such  as  to  de- 
feat the  levy,  and  render  any  farther  proceed- 
ings under  the  execution  of  no  effect.  Has- 
kell ▼.  Varlna,  111  Mass.  84.  But  the  suspen- 
sion of  the  levy  constitutes  a  cloud  upon  the 
title,  which  may  continue  indefinitely  If  not 
removed,  and  Interfere  seriously  with  ths 
disposition  of  the  property  by  the  plalntlfrs. 
Hall  T.  Whlston,  6  Allen,  126;  Russell  r. 
Deehon,  124  Mass.  342;  O'Hare  v.  Downing, 
130  Mass.  16;  Stevens  t.  Mulligan,  167  Mass. 
84,  44  N.  B.  1086. 

The  respondent.  Coleman  can,  no  doubt, 
take  ont  another  execution,  but  we  think  that 
the  plaintUfs  are  entitled  to  the  relief  prayed 
for  against  the  execution  already  taken  oat 
and  referred  to  in  the  bill.  According  to  the 
reservation,  the  case  is  to  stand  for  bearing. 

So  ordered. 


(1»  Man.  610) 

BEST  V.  BERRT. 

(Supreme  Judicial  Court  of  Massaehnsetta. 
Bristol.    Nov.  28,  1905.) 

1.  WnJil— GONSIBUOXION— BZXBIRSIO     DOOTT- 

MKKTS. 

Where  a  will  was  not  ambiguous  on  its 
faos^  takoi  in  connection  with  all  the  sar- 
roundlng  circumstances,  and  no  doubt  was  rais- 
ed as  to  its  subject-matter  or  the  IdeDtity  of 
the  legatee,  an  extrinsic  memorandum,  signed 
by  the  testatrix,  was  inadmissible  to  control 
or  alter  her  legal  Intent  as  manifested  by  the 
wUl  Itself. 

CBd.  Note. — For  cases  in  point,  see  vol.  49, 
Cent  Dig.  Wills,  I  1022.] 

2.  Saigb— Rbsiduabt  Bkquxst. 

Where  testatrix  bequeathed  the  residue  of 
her  estate  to  her  two  vounger  children  by 
name,  to  be  divided  equally  between  them,  the 
legatees  took  separate  beguests,  and  not  as  a 
class ;  and  on  the  death  of  one  before  testatrix, 
his  share  descended  to  the  heirs  of  testatrix. 

[Ed.  Note. — For  cases  in  point,  see  voL  48, 
Cent  Dig.  WUls,  H  1116,  1097,  2008.] 

Appeal  from  Supreme  Judicial  Cooit,  Bris- 
tid  Coonty. 

Snlt  by  Ellen  L  Best  for  construction  of 
tte  will  of  Nancy  O.  Chace,  deceased,  against 
Iiewls  W.  Berry.  From  a  decree  of  the  pro- 
bate court  In  favor  of  respondent  petitioner 
appeals.    Afllrmed. 

J.  J.  O'Connor  and  Wm.  J.  Corcoran,  for 
appellant    Phillips  &  Fuller,  for  appellee. 

SHEIiDON,  J.  Nancy  C.  Chace  died  Febro- 
ary  16,  1903,  leaving  a  will,  the  material  parta 
of  which  are  as  follows: 


"First  After  the  payment  of  my  Just  debts 
and  funeral  charges,  I  give  and  bequeath  the 
sum  of  two  hundred  dollars  to  my  oldest 
son,  Lewis  W.  Berry. 

"Second.  I  give  and  bequeath  the  rest  and 
residue  of  my  estate  to  my  younger  children, 
Elbrldge  O.  Chace  and  Ellen  I.  Best  to  b* 
divided  equally  between  them. 

"Third.  I  hereby  nominate  my  son  El- 
brldge O.  and  my  daughter,  Ellen  I.  Best; 
sole  executors  of  this  will,  and  request  that 
no  suretleB  be  required  on  their  bond  as  such 
executors." 

Lewis  W.  Berry  is  the  son  of  the  testatrix 
by  her  first  husband,  who  died  in  1859,  and 
Elbrldge  O.  Chace  and  Ellen  I.  Best  are  her 
children  by  her  second  husband,  who  also 
died  befwe  the  date  of  her  will.  At  the 
date  of  the  will  the  three  children  named 
therein  were  living,  but  Elbrldge  O.  Obace  died 
before  the  testatrix.  Intestate  and  leaving 
no  Issue.  The  testatrix  received  at  least  a 
substantial  part  of  her  property  under  the 
will  of  a  sister  of  her  second  husband.  The 
petitioner  was  appointed  executrix  of  Mrs. 
Chace's  will,  and  having  paid  all  debts  and 
charges  and  the  legacy  to  Lewis  W.  Berry, 
and  having  a  considerable  residue  in  her 
hands,  she  brought  this  petition  in  the  probate 
court  to  determine  her  rights  and  these  of 
Berry  under  the  residuary  clause  of  said 
will.  She  claims  the  entire  residue,  con- 
tending that  it  was  bequeathed  to  a  class 
of  which  she  is  the  survivor,  while  the  re- 
spondent Berry,  claims  that  the  residue  was 
given  in  equal  parts  to  the  petitioner  and 
the  deceased  severally,  and  not  as  members 
of  a  class,  and  that  upon  the  decease  of  said 
Elbrldge  the  share  bequeathed  to  him  de- 
scended in  equal  parts  to  the  heirs  of  the 
testatrix — that  is,  one-half  to  the  petitioner, 
and  one-half  to  the  respondent — so  that  tha 
respondent  is  now  entitled  to  one-fourth  part 
of  such  residue.  The  probate  court  entered 
a  decree  in  favor  of  the  respondent's  con- 
tention, and  the  petitioner  appealed. 

1.  After  the  death  of  the  testatrix  tliera 
was  found  among  her  private  papers,  to- 
gether with  her  will,  a  memorandum,  read- 
ing as  follows: 

"Falrhaven,  I  have  finished  this  the  7th 
day  of  December.  1902,  began  it  a  month  ago. 
**  Nancy  C.  Chace. 

"Iiewis  W.  Berry.    Rock  Elm,  Wis. 

"I  have  remembered  him,  it  was  my  duty, 
be  was  a  neglected  child  after  nine  years  old. 

"Ida  M.  Putny.    Gllmlngton,  Wis. 

"Ellen,  give  her  25  dollars,  is  my  wish. 

"She  is  my  granddaughter  &  married. 

"Mary  E.  Berry.    Marlnett  Wis. 

"Give  her  60  dollars,  she  is  single,  also 
my  granddaughter,  not  strong. 

"Alvlra  Cowley,  Plymouth,  Mass. 

"Give  my  niece  60-  dollars  as  a  debt  at 
gmutude,  slie  &  I  understand.^ 

"A  mat  to  Frank  Shooks. 

»»    m    -    Bffle  Peck. 
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"Sllfc  qnllt  to  Deborah,  and  anything  else 
yon  wish. 

"Alter  Ik  Ellen  what  they  wish. 

"Give  Will's  folks  two  quilts,  the  same  to 
Walter. 

"Ton  will  do  this  for  me  Ellen — but  give 
no  money  legacies  unless  you  have  plenty 
for  other  expenses. 

"Your  mother. 

"To  Ellen  L  Best,  Stoneham,  Mass. 

"This  is  not  a  legal  document  but  you 
with  your  principal  will  legalize  it  if  neces- 
sary with  without  Interference  if  so  make 
what  change  you  need. 

"Feb.  Sd,  1903.  N.  0.  Ohace." 

The  authenticity  of  this  memorandum  Is 
admitted,  and  It  is  agreed  that  it  may  be  ad- 
mitted in  evidence,  If  competent;  but  the 
respondent  denies  its  competency.  The  peti- 
tioner contends  that  the  contents  of  this 
memorandum  indicate  an  Intention  that  Bei^ 
ry  should  have  only  the  $200  bequeathed  to 
blm,  and  that  the  whole  of  the  residue  should 
go  to  the  younger  children ;  that  It  Is  equiva- 
lent to  a  declaration  by  the  testatrix  that  her 
Intention  was  what  the  petitioner  now  con- 
tends that  it  was.  But  the  very  statement 
of  her  contention  Is  enough  to  overthrow  It 
The  language  of  the  will  Is  to  be  construed 
with  reference  to  the  subject-matter  and  all 
the  surrounding  facts  which  were  known  to 
the  testatrix.  Her  purpose  and  intention 
must  be  gathered  from  the  language  of  the 
will,  taken  In  connection  with  such  attend- 
ant circumstances.  Gould  v.  Chamberlain, 
184  Mass.  116,  68  N.  E.  39;  Morse  V.  Steams, 
134  Mass.  389,  390;  Buckley  v.  Gerard,  123 
Mass.  8.  And  where,  as  here,  there  is  no 
ambiguity  on  the  face  of  the  will,  taken  In 
connection  with  all  the  surrounding  facts, 
80  that  no  doubt  is  raised  as  to  the  subject- 
matter  of  the  bequest,  or  the  Identity  of  the 
legatee,  extrinsic  evidence  of  the  intention  of 
.the  testatrix  Is  not  admissible  to  control  or 
altar  ber  legal  Intent  as  manifested  by  the 
wiU  Itself.  Ldncoln  v.  Perry,  149  Mass.  368, 
21  N.  B.  671,  4  L.  R.  A.  216 ;  American  Bible 
Society  V.  Pratt  9  Allen,  109;  Tucker  v. 
Seaman's  Aid  Society  (Mass.)  7  Meta  188. 
Accordingly,  the  memorandum  was  not  ad- 
missible to  show  the  intention  of  the  testatrix. 

2.  The  residuary  clause  in  the  will  must 
be  regarded  as  making  separate  bequests  to 
Elbrldge  Cbace  and  the  petitioner,  and  not 
one  bequest  to  them  considered  as  a  class. 
There  is  nothing  to  indicate  that  these  words 
are,  as  argued  by  the  petitioner,  merely  the 
chance  expression  of  the  scrivener.  The 
general  rule  is  "that  when  an  aggregate  fund 
is  bequeathed  to  several  legatees,  to  be  divid- 
ed among  them,  nomlnatim,  in  equal  shares. 
If  any  of  them  die  before  the  testator,  what 
was  Intended  for  them  will  lapse."  Met- 
calf,  J.,  In  Jackson  v.  Roberts,  14  Gray,  546, 
550.  And  the  same  rule  has  been  often  af- 
firmed and  followed  by  this  com't.  Lyman  T. 
Coolldge,  176  Mass.  7,  66  N.  E.  831 ;  Powers 


T.  Codwise,  172  Mass.  425,  52  N.  E.  525; 
Frost  V.  Courtis,  167  Mass.  251,  45  N.  E. 
687;  Workman  v.  Workman,  2  Allen,  472; 
Sohier  v.  Inches,  12  Gray,  385;  Gardiner  t. 
Savage,  182  Mass.  621,  523,  65  N.  E.  85L 
It  is  true  that  this  rule  will  not  be  enforced 
when  It  plainly  appears  from  the  will  that 
the  testator  intended  that  the  survivors  of 
such  legatees  should  take  the  whole  fund 
bequeathed,  as  In  Swallow  v.  Swallow,  1C6 
Mass.  241,  44  N.  E.  132,  and  Jackson  t. 
Roberts,  14  Gray,  646,  though  the  language 
of  the  court  in  the  cases  Just  cited  and  in 
Sobler  v.  Inches,  12  Gray,  385,  shows  that 
this  limitation  must  be  applied  with  some 
strictness.  We  And  no  sufficient  circum- 
stances In  the  case  at  bar  to  prevent  the 
application  of  the  general  rule. 

The  result  is  that  the  contention  of  the 
respondent  must  be  sustained,  and  the  decree 
of  the  probate  court  afiSrmed. 

So  ordered. 


(1S>  Haas.  44Q 

CNEILL  v.   LOWELL   MAOH.   SHOP. 

'    (Supreme  Judicial  Oxirt  of  Massachaaetti. 
Middlesex.    Nov.  28,  1905.) 

Masteb  and  Sebvaht— Injubhes  to  Sbbvaut 
—Actions— Questions  fob  Jtibt. 
In  an  action  for  injaries  to  a  servant  who 
was  young,  stupid,  and  inexperienced,  and  waa 
set  to  work  on  a  complicated  machine,  whether 
the  master  was  negligent  in  the  performance 
of  its  duty  to  jnstmot  the  servant  held,  under 
the  evidence,  a  question  for  the  jury. 

[Bd.  Note. — For  cases  In  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant  SS  1048,  1050.] 

Case  Reported  from  Superior  Court,  Mid- 
dlesex County ;  Wm.  C.  Walt  Judge. 

Tort  for  personal  Injuries  by  one  O'Neill, 
by  his  next  friend,  against  the  Lowell  Ma- 
chine Shop.  In  the  superior  court  a  verdict 
was  directed  for  defendant  Plaintiff  ex- 
cepted, and  the  esse  was  reported  to  the 
Supreme  Judicial  Court    Verdict  set  aside. 

John  J.  &  Wm.  A.  Hogan,  for  plaintiff. 
F.  E.  Dunbar,  for  defendant 

HAMMOND,  J.  The  plaintiff,  a  boy,  while 
working  for  the  defendant  upon  a  speed  lathe, 
was  Injured.  Before  working  for  the  de- 
fendant he  bad  been  employed  for  two  or 
three  weeks  as  a  bobbin  boy,  and  two  wedca 
tying  knots  on  a  crceler.  About  16  months 
before  the  accident  be  worked  for  tibe  defend- 
ant a  day  and  a  half,  polishing  rolls  or  caps 
on  a  speed  latlie  similar  to  that  by  wbldi 
he  was  Injured.  He  was  hurt  at  that  time 
by  the  catching  of  his  jumper  in  the  ma- 
dilne,  and  was  taken  off  and  set  to  work  aa 
a  tool  boy.  In  which  work  he  contlniied  op 
to  the  day  of  the  accident  His  duties  aa  a 
tool  boy  were  to  collect  tools  and  parts  of 
machines  and  carry  them  to  the  toolroom  to 
be  sharpened.  The  lathe  was  used  in  polish- 
ing iron  caps,  and  the  cap,  after  being 
fastened  in  the  machine,  was  turned  very 
rapidly,  so  as  to  make  1,CI00  revolutions  in  a 
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mlnutfe  These  caps  were  conical  In  shape, 
about  a  foot  long,  8%  Inches  wide  at  the 
base,  and  somewhat  rounded  at  the  top. 
The^  weighed  about  two  pounds  each.  There 
was  a  round  hole  In  the  top,-  and  they  were 
fastened  Into  the  lathes  by  means  of  an  arbor, 
which  Is  a  round  Iron  rod  about  a  foot  and  a 
half  long,  tapering  from  a  diameter  about 
half  an  Inch  at  one  end  to  one  quarter  of  an 
inch  at  the  other.  This  arbor  was  passed 
through  the  cap,  so  that  the  small  end  would 
come  through  a  hole  a  short  distance  at  the 
apex  of  the  cone,  and  the  cap  was  forced 
down  by  a  blow,  so  as  to  make  It  tight  upon 
the  arbor.  In  the  center  of  the  arbor,  at  each 
end,  a  bole  about  one-elgbth  of  an  Inch  la 
diameter  was  drilled.  The  arbor,  with  the 
cap  upon  It,  was  placed  between  the  head- 
stock  and  tallstock  of  the  machine ;  the  head- 
stock  being  a  stationary  Iron  rest,  In  which 
a  live  colter  is  adjusted.  One  end  of  this 
live  center  is  connected  with  a  round  and 
rather  thick  Iron  disk,  to  which  Is  attached 
a  pulley  that  supplies  the  power.  The  other 
«id  is  beveled  to  a  point,  which  fits  into  the 
end  of  the  arbor.  The  tallstock  is  another 
stationary  iron  rest,  in  which  is  adjusted  a 
dead  center,  which  In  like  manner  Is  beveled- 
to  a  point  and  fits  into  the  other  end  of  the 
arbor.  By  means  of  a  small  wheel  and  screw 
thla  is  moved  up  to  Its  plaoe  when  the  arbor 
and  cap  are  put  in,  and  Is  brought  In  contact 
with  the  end  of  the  arbor.  The  point  of 
contact  of  the  arbor  with  the  dead  center  Is 
oiled  before  the  machine  is  set  in  motion. 
There  is  a  check  nut  on  the  tallstock  to  bind 
the  socket  and  hold  it  firm  after  it  has  been 
adjusted .  by  the  wheel,  so  that  the  end  of 
the  arbor  and  the  dead  center  are  in  contact 
It  appeared  that  the  bevel  point  of  the  dead 
center  would  wear  with  the  revolutions  of 
the  arbor  upon  It,  and  it  was  the  duty  of  the 
defendant's  overseers  to  see  that  it  was  kept 
properly  pointed.  When  in  perfect  form,  the 
bevel  at  the  point  was  at  an  angle  of  60 
degrees.  While  the  plaintiff  was  polishing 
one  of  these  caps,  it  flew  out  of  its  place  In 
the  machine  and  struck  him  in  the  eye. 

The  lathe  on  which  the  accident  happened 
was  set  up  in  court  at  the  trial,  and  it  w:a8 
shown  that  in  operating  It  "the  following  acts 
oocnrred  in  running  it  (1)  Insert  the  arbor 
throngh  the  hole  In  the  cap,  and  by  a  blow 
force  the  cap  down  on  the  tapering  arbor  as 
far  as  it  would  go.  This  left,  with  caps 
which  the  plaintiff  was  polishing  at  the  time 
of  the  accident,  a  space  of  about  half  an  inch 
between  the  small  end  of  the  arbor  and  the 
top  of  the  cap;  this  end  of  the  arbor  being, 
as  aforesaid,  about  one  quarter  of  an  inch  in 
diameter.  (2)  Place  the  small  end  of  the 
arbor  In  the  Jaws  of  the  chuck  far  enough  to 
be  held  firmly,  and  yet  so  as  to  leave  a  space 
between  the  Jaws  of  the  chuck  and  the  top 
of  tbe  cap.  (3)  Tighten  the  screw  nut  In 
tbe  cba<A  by  means  of  the  wrench  handla 
{Upon  the  machine  in  question  the  point  of 
applying  tbe  wrench  was  aboot  level  with 


the  plalntUTs  shoulder.]  I4t^  Move  the  socket 
containing  the  dead  center  toward  the  big 
end  of  the  arbor  by  means  of  the  wheel, 
until  the  point  of  the  dead  center  enters  and 
fits  into  the  hole  in  the  arbor.  (5)  Oil  the 
md  of  the  dead  center  where  it  entered  the 
arbor.  (8)  Tighten  the  screw  nut  on  tiie 
dead  center."  It  appeared  that,  when  the 
machine  was  in  motion,  the  Uve  center,  chuck, 
and  arbor,  with  the  cap  upon  It  revolved  at  a 
speed  of  1,000  revolutions  per  minute,  while 
Oie  dead  center  remained  still;  and  that  the 
plalntUTs  work  at  the  time  of  the  accident 
was  to  polish  the  revolving  cap  by  applying 
a  piece  of  emery  cloth  to  its  surface. 

One  Hartley,  the  second  hand  in  tbe  room 
where  the  accident  occurred,  called  for  the 
defendant,  testified  on  cross-examination 
"that  the  Jaws  of  the  chuck  which  plaintiff 
used  upon  the  lathe  at  the  time  he  was  hurt 
were  not  corrugated  or  grooved  in  any  way, 
bat  were  flat  and  came  together,  so  as  to  grasp 
the  round  end  of  the  arbor  like  the  Jaws  of  a 
monkey  wrench ;  and  that  if,  by  any  reason, 
the  arbor  became  disengaged  from  the  dead 
center,  the  centrifugal  force  of  the  arbor  and 
cap,  moving  at  the  rate  of  1,000  revolutions 
per  minute,  might  cause  an  arbor  which  had 
been  properly  tightmied  in  tbe  chuck  to  work 
loose  in  the  chuck  and  Jump  out  of  the  lathe 
with  force."  On  redirect  examination  he 
testlfled  "that  he  should  expect  the  arbor  to 
break  before  slipping  out"  It  appeared  that 
there  would  be  a  tendency  for  the  arbor,  with 
the  cap  upon  it  to  Jump  out  of  the  lathe  by 
its  centrifugal  force  when  the  machine  was 
In  motion,  if  the  small  end  of  the  arbor  were 
not  properly  tightened  in  the  chuck  by  means 
of  the  wrench  handle,  or  if  tbe  point  of  the 
dead  center  had  not  been  properly  adjusted 
into  the  hole  in  the  arbor  by  means  of  the 
wheel,  or  If  the  check  nut  in  the  dead  center 
had  not  been  properly  tightened,  or  if  the  - 
point  of  the  dead  center  were  so  worn  or 
blunted  as  not  to  fit  properly  into  tbe  hole 
of  the  arbor.  It  further  appeared  that  there 
would  be  such  a  tendency  if  the  end  of  the 
dead  center  were  not  properly  oiled,  since  the 
end  of  the  dead  center  might  thus  bum  off 
for  lack  of  lubrication  and  allow  the  arbor  to 
fly  out  The  defendant  introduced  evidence 
to  show  that  with  the  cba<^  properly 
tightened,  an  arbor  could  not  be  thrown  out 
by  the  centrifugal  force.  It  appeared  that 
It  took  some  strengrtb  to  tighten  the  check 
nuts  on  the  chu(&  and  the  tallstock,  respec- 
tively. Without  stating  the  evidence  further 
in  detail.  It  is  sufficient  to  say  that  this  was 
apparently  a  complicated  machine,  and  that 
the  work  of  adjusting  the  various  parts  to 
each  other,  preparatory  to  the  act  of  polish- 
ing, required  a  considerable  degree  of  care, 
strength^  and  skill. 

The  plaintiff  testlfled  "that  Mr.  Hartley  set 
him  to  work  upon  the  machine  about  3  o'clock 
p.  m. ;  that  before  setting  the  plaintiff  to 
work  Mr.  Hartley  spent  about  five  minutes 
showing  him  how  to  operate  the  machine  and. 
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polish  the  caps;  that  by  words  and  acts  be 
showed  him  how  to  force  the  cap  down  upon 
the  arbor,  put  the  small  end  of  the  arbor  Into 
the  chuck,  tighten  the  check  nut  on  the  chuck, 
adjust  the  dead  center,  tighten  the  check  nut 
In  the  tailstock,  and  put  some  oil  on  the  end 
of  the  dead  center;  and  that  he  polished  a 
few  caps  for  him  In  this  way  with  emery 
paper,  but  that  Mr.  Hartley  said  nothing  to 
the  plaintiff  about  there  being  any  danger 
that  the  arbor  might  jump  out  of  the  lathe, 
or  that  the  plaintiff  might  be  hurt  if  it  did; 
that  Mr.  Hartley  then  went  away,  and  the 
plaintiff  polished  seven  or  eight  caps  without 
accident ;  that  he  was  hurt  about  20  minutes 
after  Hartley  left;  that  at  the  time  he  was 
hurt  be  forced  a  cap  on  the  arbor,  put  the 
small  end  of  the  arbor  into  the  cbndc, 
tightened  the  check  nut  on  the  chuck,  ad- 
Justed  the  dead  center,  tightened  the  check 
nut  on  the  tailstock,  and  put  some  oil  upon 
tbe  dead  center ;  that  he  then  turned  on  the 
power  and  had  been  polishing  the  cap  for 
about  two  minutes  with  emery  paper  which 
he  held  in  his  hand,  when  suddenly,  without 
warning,  the  arbor  and  cap  Jumped  out  of 
the  lathe  and  hit  him  in  the  left  eye,  destroy- 
ing Its  sight"  He  further  testified  "that  be 
did  not  examine  the  end  of  the  dead  center 
while  he  was  at  work,  and  that  he  did  not 
know  that  there  was  any  danger  that  the 
arbor,  by  reason  of  the  point  of  the  dead 
center  being  worn  or  from  any  other  cause, 
might  Jump  out  of  the  lathe,  or  that,  if  it  did 
so,  he  might  be  injured."  On  cross-examina- 
tion he  testified  that  he  tightened  up  the 
nuts  before  be  began  to  use  the  cloth,  so  that 
it  would  not  fiy  out,  and  that  he  tightened 
the  chuck  because  he  did  not  want  the  arbor 
to  fly  out,  although  in  answer  to  the  direct 
question  he  said  that  be  did  know  that  the 
cap  and  arbor  would  fly  out  if  not  tightened. 
The  evidence  as  to  the  age  and  mental 
capacity  of  the  plaintiff  was  conflicting,  but 
It  would  have  warranted  a  finding  that  at 
the  time  of  the  accident  he  was  only  14  years 
and  4  months  old,  and  was  dull  and  stupid. 
Such  was  the  machine,  and  such  the  boy. 

The  chief  contention  of  the  plaintiff  Is 
that,  when  placed  face  to  face  with  this 
machine,  he  was  not  Instructed  as  a  boy  like 
blm  should  have  been,  or,  in  other  words, 
that  he  was  not  suflSdently  Instructed,  and 
tbat  in  this  respect  the  defendant  failed  In 
his  duty  to  him  In  view  of  the  youth  and 
inexperience  of  the  plaintiff,  the  complicated 
nature  of  the  machine,  the  number  and 
character  of  the  operations  required  In  work- 
ing it,  the  necessity  that  each  should  be 
properly  done,  in  order  that  the  machine 
should  work  smoothly,  the  rapid  revolution 
of  the  revolving  parts,  the  consequent 
strength  of  the  centrifugal  force,  and  the  In- 
Jury  likely  to  happen,  if  by  any  reason 
thereof  any  of  the  parts  should  be  projected 
from  the  machine,  it  cannot  be  said,  as 
matter  of  law,  that  there  was  no  failure  of 
duty  on  the  part  of  the  defendant.    A  Jury 


may  well  conclude  that  only  by  reiterated 
teachings  and  careful  watching  for  some  time 
could  such  a  boy  be  brought  to  the  degree  of 
knowledge  of  such  a  machine  as  to  enable 
him  to  work  on  it  with  reasonable  safety. 
The  question  whether  the  defendant  was 
negligent  in  Its  duty  to  instruct  the  plaintiff 
was  one  of  fact  for  the  Jury. 
Verdict  set  aside. 


<1»  Haas.  443) 

BROWNBIiL  T.   ANTHONY. 

(Supreme    Judicial    Court    of    Massachusetts. 
Bristol.    Nov.  27,  1905.) 

Tbustb — Maztaoeuent  o»  Tetjst  Pbopebtt — 
Dividends  tbou  Capttai.. 

Where  a  bank  consolidated  with  other 
banks,  and  in  doing  so  liquidated  its  affairs  and 
used  a  part  of  the  assets  to  pay  for  stock  in  the 
consolidated  bank,  a  cash  dividend  of  the  re- 
maining assets  declared  from  the  surplus  and 
profit  and  loss  accounts  constituted  a  distribn- 
tion  of  capital  and  not  of  income ;  and  one  who 
held  stodc  in  the  bank  in  trust  to  pay  the  in- 
come to  a  certain  po'son  for  life  should  treat 
such  dividend  as  capital,  and  pay  only  the  in- 
come thereof  to  the  life  t^iant 

Oases  Reserved  from  Supreme  Judicial 
Court,  Bristol  County. 

Petition  for  Instructions  by  Bzekiel  J. 
Brownell,  trustee  under  the  will  of  Richard 
Borden,  2d,  against  Rhoda  Bf.  B.  Anthony 
and  others.  In  the  Supreme  Judicial  Court 
the  case  was  reserved  for  the  full  court.  De- 
cree awarded. 

li.  Elmer  Wood  and  Ouilford  C.  Hathaway, 
for  respondent  Anthony.  N.  Hathaway,  Jr., 
for  other  respondents. 

KNOWLTON,  C.  J.  In  the  winter  of  1903, 
the  petitioner  had  In  his  possession  31  shares 
of  the  capital  stock  of  the  National  Union 
Bank,  a  banldng  corporation  organized  under 
the  laws  of  the  United  States.  These  he  held 
under  a  trust  to  pay  the  Income  to  the  re- 
spondent, Rhoda  M.  B.  Anthony,  for  Uffe 
and  after  her  death  io  turn  over  the  remain- 
der to  the  three  sons  of  the  testator,  by  whose 
will  the  trust  was  created.  In  F^maiy, 
1903,  this  bank  and  the  Pocasset  National 
Bank  and  the  Massasolt  National  Bank  took 
steps  to  consolidate  the  three  banks,  and 
form  a  new  corporation,  to  be  called  the 
Massasolt-Pocasset  National  Bank.  In  March, 
1903,  a  commitiee  of  conference  decided  that 
the  consolidation  of  the  three  banks  was  de- 
sirable, and  a  drcnlar  letter  was  Issued  to 
the  stockholders  of  the  National  Union  Bank 
advising  the  adoption  of  their  plan.  The  let- 
ter then  proceeded  as  follows:  "To  do  so. 
It  will  be  necessary  to  liquidate  the  old  bank. 
use  the  assets  to  pay  for  stock  In  the  new, 
making  a  cash  dividend  of  surplus  remaining. 
The  stockholders  of  the  National  Union  Bank 
will  be  entitled  to  the  following  option:  New 
stock  In  the  proportion  of  three  new  shares 
for  each  four  of  old,  and  a  dividend  In  ad- 
dition, as  soon  as  possible,  In  liquidation, 
of  probably  |20  per  share;  or,  If  new  stock 
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Is  not  desired,  tbe  cash  Tafue  in  liquidation  of 
abont  $135  per  share,  payable  as  soon  as  the 
assets  can  be  collected."  On  May  15,  1893, 
in  pursuance  of  this  plan,  the  first  dividend 
was  declared  by  a  vote  as  follows:  "Voted, 
that  a  dividend  of  $35.50  per  share  be  de- 
clared by  this  bank,  from  profit  and  loss  and 
surplus  accounts,  payable  June  1st,  1903,  or 
at  a  date  that  may  be  agreed  upon  between 
the  Pocasset  National  Bank,  tbe  Massasoit 
National  Bank,  and  this  bank ;  said  dividend 
being  for  the  purpose  of  enabling  stock- 
holders to  pay  assessments  on  stock  subscrib- 
ed by  them  in  the  Massasoit-Pocasset  Nation- 
al Bank."  Subsequently  a  vote  was  passed 
to  liquidate  the  bank,  and  dividends  were 
voted  in  liquidation.  Previously  dividends 
bad  been  declared  to  stockholders  from  the 
earnings  of  the  bank,  amounting  for  the  last 
two  or  three  years  to  5  per  cent  per  annum, 
and  before  that  time  to  4%  per  cent  per  an- 
num. On  May  15,  1903,  the  bank  had  a  sur- 
plus fund  and  earnings  in  a  profit  and  loss 
account,  but  the  amount  of  earnings  was  not 
enough  to  enable  it  lawfully  to  declare  this 
dividend  on  that  day  in  the  regular  course 
of  Its  business.  Rev.  St  U.  S.  §9  5199-5204 
[U.  S.  Comp.  St  1901,  pp.  3494,  3495].  The 
question  before  us  is  whether  the  dividend 
of  May  15,  1903,  and  tbe  subsequent  divi- 
dends in  liquidation,  all  of  which  have  been 
received  by  the  trustee,  are  to  be  treated  as 
Income  belonging  to  tbe  life  tenant,  or  as 
capital  to  be  held  for  the  remaindermen. 

The  principles  applicable  to  this  question 
were  discussed  at  length  in  D'Ooge,  Trustee, 
▼.  Leeds  et  al.,  176  Mass.  558,  57  N.  B. 
1026.  See,  also,  Hemenway  v.  Hemenway, 
181  Mass.  406,  63  N.  E.  919 ;  Lyman  v.  Pratt, 
183  Mass.  68,  66  N.  B.  428.  In  regard  to 
Investments  in  the  capital  stock  of  corpora- 
tions, we  find  this  language  In  the  opinion. 
In  the  first  of  these  cases:  "Everything  is 
made  to  turn  upon  the  action  of  tbe  corpora- 
tion. A  simple  rule  is  to  regard  casb  divi- 
dends, however  large,  as  income,  and  stock 
dividends,  however  made,  as  capital.  »  ♦  ♦ 
Tbe  simple  question  in  every  case  is  whether 
tbe  distribution  made  by  the  corporation  la 
of  money  to  be  spent  as  income,  or  of  capital 
to  be  held  as  an  investment  in  the  corpora- 
tion." This  language  was  used  of  corporations 
continning  in  existence  and  retaining  their 
capital  for  the  purpose  of  exercising  their 
corporate  powers.  Obviously,  it  has  no  ap- 
plication to  dividends  of  the  assets,  made  in 
liquidation  of  a  corporation  which  has  been 
or  Is  to  be  dissolved. 

The  dividends  with  which  we  are  now 
dealing,  that  of  May  15th,  as  well  as  the  later 
ones,  were  not  made  as  a  separation  of  in- 
come from  capital,  but  as  a  part  of  the  plan 
for  winding  up  the  aftalrs  of  the  corporation. 
The  stockholders  were  compelled  to  change 
tbeir  Investment  either  by  taking  the  pro- 
ceeds of  the  property  of  the  old  corporation 
In  stock  in  the  new  corporation,  with  a  small 
balance  in  cash,  or  by  taking  the  entire  pro- 
ceeds turned  into  cash.    In  either  case,  the 


proceeds  were  to  be  received  as  capital  which 
they  could  use  or  reinvest  as  they  chose. 
The  vote  of  the  dividend  of  May  15tb  was 
a  step  in  tbe  liquidation  of  the  corporation, 
no  less  than  the  subsequent  votes.  Prior  to 
the  vote,  the  surplus  fund  and  tbe  money 
represented  by  the  profit  and  loss  account, 
although  derived  from  earnings,  were  held  as 
a  part  of  the  capital.  Only  the  prior  divi- 
dends had  been  separated  and  made  income 
by  corporate  action.  The  votes  now  in  ques- 
tion were  not  Intended  to  change  tbe  charac- 
ter of  the  property  from  capital  to  income, 
and  they  did  not  change  Its  character.  We 
are  of  opinion  that  the  petitioner  should  be 
Instructed  to  treat  all  of  these  dividends  as 
capital,  of  which  the  Income  only  is  to  be 
paid  to  the  life  tenant 
Decree  accordingly. 


(218  III.  97) 

BECKETT  et  al.  ▼.  CITY  OF  CHIOAGW). 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Municipal  Cobpobations  —  Public  lit- 

FBOVEMENTS — ObDINANCE. 

In  an  action  to  confirm  a  qiecial  assess- 
ment, evidence  held  to  show  that  the  term  "flat 
stones,"  as  used  in  an  ordinance  in  describing 
the  material  for  bedding  the  curbstones,  was 
understood  by  contractors  to  mean  limestone 
blocks  about  6  Inches  thick  and  12  to  16  inches 
square,  as  nearly  uniform  as  can  be  obtained. 

2.  Same  —  Confibmation    or    Assiisbment^— 
Be  VIEW— Second  Appeal. 

On  second  appeal,  objections  to  the  suf- 
ficiency of  the  description  of  an  improvement 
in  an  ordinance,  which  existed  at  the  time  the 
original  judgment  of  confirmation  of  an  as- 
sessment was  appealed  from  and  which  were 
not  then  raised,  cannot  be  considered. 
8.  Saub  —  Public   Iupbovkments  —  Obdi- 

NANCE. 

In  determining  the  Question  whether  or  not 
an  ordinance  providing  &>r  a  special  assessment 
is  valid  on  its  face,  the  fact  that  the  improve- 
ment thereunder  was  not  constructed  in  ac- 
cordance with  the  ordinance  is  immaterial. 
4.  Same  —  Assessment    Roll  —  Conolusivk- 

NESS. 

Under  City  and  Village  Act  art  9,  S  24 
(Acts  1871-72,  p.  251),  in  proceedings  to  en- 
force a  special  assessment,  the  assessment  roll 
is  conclusive  as  to  the  apportionment  of  the 
costs  between  the  public  and  the  property  as- 


Appeal  from  County  Court,  Cook  County; 
Wm.  H.  Hinebaugh,  Judge. 

Action  by  the  city  of  Chicago  against 
James  D.  Beckett  and  others.  Judgment  for 
plaintiff,   and  defendants  appeal.    AfSrmed. 

Rehearing  denied  December  6,  1905. 

This  is  a  special  assessment  proceeding. 
In  which  Judgment  of  confirmation  was 
entered  on  May  3,  1905,  from  which  the 
present  appeal  is  prosecuted.  The  special 
assessment  was  for  paving  Ogden  avenue 
from  Warren  avenue  to  West  Twelfth  street 

George  A.  Wilbur,  for  appellants.  Will- 
lam  M.  Pindell  (EMgar  Bronson  Tolman, 
Corp.  Counsel,  and  Robert  Redfield,  of  coun- 
sel), for  appellee.         ^jg  j^g^  ^y  V^OOg IC 
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MAGRUDER,  X  1%l8  case  has  been  be- 
fore this  court  three  times,  as  may  be  seen 
by  reference  to  Holden  v.  City  of  Chicago, 
185  III.  526,  56  N.  B.  1118;  City  of  Chicago 
V.  Holden,  194  111.  213,  62  N.  B.  550,  and 
Holden  v.  atyof  Chicago,  212  111.289,  72  N. 
B.  435.  In  the  first  case,  which  was  brought 
here  by  writ  of  error,  the  Judgment  was  revers- 
ed upon  the  ground  that  the  ordinance  failed 
to  state  the  nature,  character,  locality,  and 
description  of  the  improvement  with  suffi- 
cient certainty,  as  required  in  Lusk  t.  City 
of  Chicago,  176  111.  207,  52  N.  E.  54;  that 
la  to  say,  upon  the  ground  that  the  flat 
stones,  upon  which  the  curbstones  of  the 
roadway  were  to  be  bedded,  were  not  de- 
scribed In  the  ordinance,  either  as  to  the 
kind  or  size  or  shape  of  such  flat  stones. 
In  the  second  case,  the  Judgment  was  re- 
versed because,  when  the  cause  came  on 
for  trial  in  the  county  court  after  being 
redocketed,  the  city  offered  to  prove  that 
the  term  "flat  stones,"  as  used  in  the  ordi- 
nance, had  a  definite,  well-known  and  estab- 
lished meaning  in  the  city  of  Chicago  with 
reference  to  street  improvements,  but  the 
court  refused  to  permit  the  proof  to  be  made; 
and  it  was  there  said  that  the  object  of  the 
proof  was  to  show  that  the  term  "flat  stones" 
was  not,  in  view  of  the  alleged  local  mean- 
ing In  which  It  Is  claimed  to  have  been 
used  in  the  ordinance,  indefinite  or  uncer- 
tain as  a  matter  of  description,  and  that, 
if  proof  of  this  character  could  iave  been 
produced  by  the  petitioner,  it  should  haVe 
been  received  by  the  court,  and  that  the 
eccluslon  of  it  was  error.  Kuester  v.  City 
of  Chicago,  187  111.  21,  58  N.  E.  307.  When 
the  case  went  back,  and  was  again  redock- 
eted, a  new  assessment  was  made,  under 
sections  57  and  58  of  the  Local  Improve- 
ment Act  (Starr  &  0.  Ann.  St  Supp.  1902, 
c.  24)  and  the  city  failed  to  adduce  any 
proof  to  cure  the  uncertain  description  in 
the  ordinance,  but  Judgment  was  rendered 
by  the  county  court,  affirming  the  new  special 
assessment  to  pay  an  alleged  deficiency  for 
the  paving  of  a  part  of  Ogden  avenue  in 
Chicago;  and  such  Judgment  of  the  county 
court  was  reversed  chiefiy  because  of  the 
making  of  the  levy  of  the  new  assessment. 
In  the  third  case  of  Holden  v.  City  of  Chica- 
go, 212  111.  289,  72  N.  B.  435,  speaking  of 
the  second  Judgment  remanding  the  cause 
in  the  second  case  of  City  of  Chicago  v. 
Holden,  194  111.  213,  62  N.  E.  550,  we  said 
(page  291,  of  212  111.,  page  435  of  72  N.  E.) : 
"The  Judgment  of  this  court  remanding  the 
cause  was  not  a  final  Judgment  disposing  of 
the  cause,  or  holding  that  the  assessment  was 
annulled  or  set  aside,  or  that  the  ordinance 
was  BO  insufficient  that  the  collection  of  the 
assessment  made  under  it  was  impossible, 
but,  on  the  contrary,  it  was  said  that  if 
the  proof,  which  it  was  proposed  by  the  city 
to  make  upon  the  second  bearing,  that 
the  term  'flat  stones'  had  a  well-known  and 
commercial  meaning  among  people  engaged 


In  the  business  of  constructing  sucb  im- 
provements, could  be  made.  It  was  not  only 
possible,  but  entirely  proper,  that  the  as- 
sessment should  be  sustained;  and  to  de- 
termine that  question  the  cause  was  re- 
manded." Since  the  remandment  of  the 
cause  by  the  decision  In  Holden  v.  City  of 
Chicago,  212  111.  289,  72  N.  B.  435,  it  has 
been  redocketed  and  retried.  The  present 
appeal  la  prosecuted  from  the  Judgment 
rendered  on  such  retrial.  Before  the  trial 
in  the  court  below,  resulting  in  the  judg- 
ment of  May  3.  1905,  the  petitioner,  the 
city  of  Chicago,  dismissed  the  supplemental 
petition,  upon  which  the  new  assessment 
proceeding,  referred  to  in  the  last-named 
case,  was  based. 

First  Under  the  decision  in  Holden  ▼. 
City  of  Chicago,  212  lU.  289.  72  N.  E.  435, 
It  would  seem  that  the  only  question  here 
to  be  determined  is  whether  or  not  the 
term  "flat  stones,"  as  used  in  the  original 
ordinance  passed  by  the  city  council  of 
Chicago  on  May  25,  1896,  had  a  well-known 
and  commercial  meaning  among  people  en- 
gaged in  the  business  of  constructing  such 
improvements  as  are  here  involved.  Upon 
this  question  proof  was  Introduced  by  the 
present  appellee,  the  city  of  Chicago,  for  the 
purpose  of  showing  that  the  term  "flat 
stones,"  as  used  in  the  city  ordinance,  had 
a  definite,  well-known  and  established  mean- 
ing in  the  city  of  Chicago  with  reference 
to  street  Improvements.  The  ordinance  of 
May  26,  1896,  upon  which  the  present  pro- 
ceeding is  based,  is  for  the  improvement  of 
Ogden  avenue  from  Warren  avenue  to  West 
Twelfth  street,  and  provides  as  foUows: 
"The  curb  walls  now  in  place  on  either  side 
of  said  roadway  between  said  points  to  be 
plastered  on  their  street  face  from  the  top 
surface  down  and  for  a  space  of  five  feet 
*  *  *  *  The  curbstones  now  in  place 
on  either  side  of  said  roadway  shall  be 
reset,  so  as  to  be  on  a  line  with  the  street 
face  of  said  curb  walls;  the  spaces  on 
either  side  of  said  roadway,  where  no  cnrb 
walls  or  curbstones  exist  shall  be  carbed 
with  the  best  quality  of  limestone  curb- 
stones.  Said  curbstones  to  be  four  feet 
long,  three  feet  deep,  and  five  inches  in 
thickness  witli  top  edge  full  and  square. 
Each  curbstone  to  have  a  straight  base  the 
whole  length,  and  to  be  flrmly  bedded  upon 
flat  stones.  Each  curbstone  to  be  bush- 
hanmiered  on  the  top  siurface  and  for  a  mpaae 
of  twelve  inches  down  from  the  top."  If 
the  proof  introduced  shows  that  the  descrip- 
tive term  "fiat  stones,"  used  in  the  ordi- 
nance, has  a  well-known  and  established 
meaning,  the  apparent  defect  In  the  descrip- 
tion in  the  ordinance  will  be  removed. 
Kuester  v.  City  of  Chicago,  187  IlL  21,  58 
N.  B.  307.  The  nature  of  that  defect  la 
thus  stated  in  Lusk  t.  City  of  Chicago, 
supra:  "It  is  not  mentioned  in  the  ordi- 
nance here  what  kind  of  stones  the  flat 
stones  shall  be,  upon  which  the  curbstones 
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are  to  be  tiedded.  Whether  they  are'  to  be 
granite,  sandstone,  limestone  or'  of  some 
other  quality  is  not  disclosed  by  the  ordi- 
nance, nor  is  there  any  specification  of  the 
size  or  shape,  except  that  they  are  to  be 
flat  and  machine  dressed.  No  intelligent 
estimate  could  be  made  by  the  commission- 
ers of  the  cost  of  the  stones,  unless  the 
length,  width,  thickness,  and  kind  or  quality 
were  disclosed  by  the  ordinance.  •  •  • 
As  to  the  flat  stones,  nothing  is  said  In 
regard  to  their  natnre  or  character." 

We  are  of  the  opinion  that  the  proof.  In- 
troduced by  the  appellee  upon  the  last  trial 
of  the  cause  was  suflicient  to  remove  the  de- 
fect in  qnestion  under  the  decisions  already 
referred  to.  The  testimony,  so  introduced, 
showed  that  the  term  "flat  stones"  has  a 
well-known  and  commercial  meaning  among 
people  engaged  in  the  business  of  construct- 
ing street  Improvements;  that  snch  stones 
are  flat  blocks  of  stone  used  as  supports  for 
curbstones,  which  are  set  npon  the  streets 
tn  Chicago;  that  these  blocks  are  limestone, 
about  6  inches  thick  and  15  Inches  square; 
that  is  to  say,  15  inches  on  each  side;  or,  as 
one  Of  the  witnesses  expresses  it,  "6  inches 
thick — supposed  to  be  always  about  that — 
stone  running  &  Inches  thick  and  15  by  15. 
The  quality  of  the  stone  is  limestone.  They 
come  as  near  being  uniform  as  we  can  get 
them."  One  of  the  witnesses,  giving  the 
thldmess  as  6  inches,  states  that  they  would 
sometimes  be  12  or  16  inches  square,  instead 
-of  15  inches  square.  But  this  difference  does 
not  weaken  the  force  of  the  testimony  as  to 
the  meaning  of  the  term  used.  One  witness 
says  of  these  flat  blocks  of  stone:  "They 
are  known  as  flat  stones  for  this  purpose  in 
connection  with  curbing.  *  ♦  •  The  term 
'flat  stones'  is  a  well-known  term  in  connec- 
tion with  the  business  of  setting  stone  curb- 
ing. *  *  *  In  the  paving  business,  and 
particularly  In  tbe  stone  curbing  business, 
tbese  flat  stones  are  well  known."  No  tes- 
timony whatever  was  Introduced  by  the  ap- 
pellants upon  the  trial  below  to  contradict 
-that  of  the  city  upon  this  question. 

Second.  It  is  furthermore  contended  on  the 
part  of  the  appellants  that  the  ordinance  is 
defective,  because  it  does  not  give  the  height 
-of  the  curbstones.  This  point  cannot  be 
raised  at  this  time,  as  it  was  not  presented 
when  the  case  was  before  the  court  before. 
In  Lusk  V.  City  of  Chicago,  211  111.  183,  71  N. 
B.  878,  it  was  held  that,  upon  the  reversal 
of  a  judgment  of  conflrmatlcn  upon  the 
gFonnd  of  insnfflcient  description  of  the  im- 
provement, new  objections,  whicb  existed 
wli^  the  assessment' was  confirmed,  cannot 
be  urged  to  the  validity  of  the  ordinan<!e 
when  the  cause  is  redocketed,  nothing  having 
been  done  in  the  meantime  to  call  for  new 
■objections;  and  in  that  case  it  was  said 
(page  188  of  211  III.,  pAge  880  of  71  N.  B.): 
"'The  original  appeal  to  this  court  was  upon 
The  ground  that  the  original  ordinance  of 
:3S9S  was  invalid.    Tbe  ground,  upon  which 


it  was  then  attacked,  was  that  it  did  not 
suflSdeutly  describe  the  'flat  stones,'  and  It 
Is  now  insisted  that,  upon  tbe  remanding 
and  redocketing  of  the  cause,  appellants  were 
entitled  to  further  attadc  the  validity  of  the 
same  original  ordinance  which,  upon  the 
other  appeal,  this  court  had  passed  upon. 
We  think  not.  It  is  a  well-settled  rule  that 
when  a  cause  is  litigated,  and  that  litigation 
prosecuted  to  a  court  of  appeals  and  passed 
upon,  all  questions  that  were  open  to  con- 
sideration and  could  have  been  presented,  re- 
lating to  the  same  subject-matter,  are  res 
judicata,  whether  they  were  presented  or 
not.  in  other  words,  and  as  applied  to  the 
case  at  bar,  the  validity  of  the  original  ordi- 
nance of  1893  was  attacked  upon  the  first 
appeal  upon  the  ground  that  it  did  not 
sufficiently  describe  the  improvement.  When 
the  cause  was  redocketed,  the  validity  of  the 
same  ordinance  was  attacked  upon  another 
ground.    Tills,  we  think,  cannot  be  done." 

Third.  One  of  the  witnesses  of  appellee 
upon  the  trial  below  stated  upon  cross-ex- 
amination that  these  flat  stones  were  "placed, 
one  under  each  end  of  the  curb — never  put 
In  more  than  one  under  each  end.  I  have 
constructed  the  curb  on  Ogden  avenue.  Under 
the  curbstones  on  Ogden  avenue  I  did  not 
put  a  continuous  line  of  these  bedding  stones 
from  one  end  of  the  curb  to  the  other,  and 
never  saw  any  bedding  stones  used  in  that 
way."  In  White  &  Oleason  v.  City  of  Chi- 
cago, 188  III  392,  68  N.  B.  917.  where  the 
description  in  the  ordinance  of  the  founda- 
tion, upon  which  the  curbstones  were  to  rest, 
was  claimed  to  be  so  indefinite  that  tbe  ordi- 
nance was  void,  It  was  said:  "The  ordi- 
nance provides  each  curbstone  shall  be  four 
feet  long,  three  feet  high,  and  five  Inches 
thick,  sliall  have  a  straight  l>ase  Its  whole 
length,  and  shall  be  'firmly  bedded'  upon  flat 
limestone  blocks,  said  blocks  to  be  one  foot 
In  length,  eight  inches  in  width,  and  six 
Inches  in  thickness.  It  Is  urged  that  the 
number  of  limestone  blocks  necessary  to  be 
used  In  order  the  said  curbstones  may  so  be 
'firmly  bedded'  is  not  given.  Our  construc- 
tion of  the  ordinance  is  that  it  requires  that 
the  base  of  each  curbstone,  along  tbe  full 
length  thereof,  shall  rest  and  be  bedded  on 
limestone  blocks  of  the  dimensions  specified. 
Supporting  the  curbstone  on  etch  limestone 
blocks  placed  at  the  ends,  only,  of  the  curb- 
stone, or  .at  tbe  ends  and  center  only,  or 
otherwise  in  such  manner  as  that  all  parts 
of  the  base  of  ea<di  curbstone  would  not  be 
bedded  on  such  limestone  blocks,  would  not 
answer  the  requirements  of  the  ordinance. 
It  was  not  necessary  the  number  of  lime- 
stone blocks  to  be  used  should  be  given.  The 
dimensions  of  the  limestone  blocks  and  the 
length  of  the  curbing  being  known,  the  num- 
ber of  blocks  to  be  used  was  but  a  matter  of 
arithmetical  calculation."  It  is  said  that, 
under  tbe  proof  here,  each  curbstone  Is 
supported  at  the  ends  only,  and  not  by  a 
continuous  line  of  bedding  stones, -and  tba^C 
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therefore,  under  the  decision  In  White  & 
Gleason  v.  City  of  Cliicago,  supra,  the  ordi- 
nance here  is  defective.  The  ordinance  here, 
aa  In  the  case  referred  to,  is  silent  as  to  the 
number  of  flat  stones  or  bedding  stones.  If 
It  is  to  be  interpreted  as  requiring  a  con- 
tinuous line  of  flat  stones  under  the  curbs, 
Instead  of  one  at  each  end  of  each  curb,  the 
proof  merely  shows  that,  in  the  lmproTem«it 
now  under  consideration,  as  many  flat  stones 
were  not  put  under  the  curbstones  as  a 
correct  Interpretation  of  the  language  of  the 
ordinance  would  require. 

The  question,  howerer,  Is  not  as  to  what 
was  done  under  the  terms  of  the  ordinance, 
but  whether  the  ordinance  Itself  Is  iuTalld 
in  not  specifying  the  number  of  fiat  stones 
required.  The  present  ordinance  is  not  de- 
fective for  the  reason  thus  urged  against  it, 
even  if  such  defect  can  be  considered  at  this 
time  or  upon  this  hearing.  The  fact  that  an 
improvement  Is  not  made  In  accordance  with 
the  requirements  of  an  ordinance  has  no 
«ftect  upon  the  determination  of  the  ques- 
tion, whether  the  ordinance  Itself  is  valid  or 
not  upon  its  face.  If  It  be  admitted  that  the 
ordinance  here  requires  a  continuous  line  of 
Jat  stones  under  the  curbing,  instead  of  one 
iilat  stone  at  each  end  of  each  curb,  the  proof 
«bow8  that  a  less  number  of  flat  stones  were 
put  in  than  the  ordinance  required,  and,  this 
being  so,  the  property  owner  is  compelled  to 
pay  for  a  fewer  number  of  flat  stones  than 
he  would  have  been  obliged  to  pay  for  if  the 
ordinance  had  been  strictly  complied  with. 
Appellants,  therefore,  cannot  complain  that 
they  are  Injured  in  any  way.  It  may  be 
said,  however,  of  the  point  thus  made,  as 
is  said  above  in  regard  to  the  point  that  the 
height  of  the  curb  was  not  specified,  that  it 
cannot  be  raised  at  this  time.  LusE  v.  City 
of  Chicago,  211  111.  183,  71  N.  E.  878. 

Fourth.  Appellants  furthermore  complain 
that  they  were  not  permitted  to  introduce 
proof  to  show  the  amount  of  public  benefits. 
The  assessment  roll,  introduced  In  evidence, 
showed  the  proportion  of  the  total  cost  of  the 
improvement,  which  would  be  a  benefit  to  the 
public  and  assessed  to  the  city  of  Chicago,  to 
be  "no  dollars" ;  the  total  cost  of  the  improve- 
ment being  $74,500.  Appellants  proposed  to 
prove  that  the  public  benefit,  instead  of  being 
"no  dollars,"  was  really. about  50  per  cent, 
of  the  total  amount  of  the  assessment  We 
are  of  the  opinion  that  the  court  committed 
no  error  in  refusing  to  allow  testimony  upon 
this  subject,  for  the  reason  that  the  assess- 
ment roll  in  this  case  was  conclusive  upon 
this  question. 

Section  47  of  the  local  improvement  act  of 
June  14,  1897,  provides  that,  "upon  objection 
or  motion  for  that  purpose,  the  court,  In 
which  said  proceeding  is  pending,  may  In  a 
summary  way  inquire  •  •  •  whether  or 
not  the  assessment,  as  made  and  returned,  is 
an  equitable  and  Just  distribution  of  the  cost 
of  said  improvement,  first,  between  the  pub- 
lic and  the  property ;  and  second,  among  the 


parcels  of  property  assessed."  Starr  &  C. 
Ann.  St  Supp.  1902,  c.  24,  p.  179.  In  Mercy 
Hospital  V.  City  of  Chicago,  187  IlL  400,  58 
N.  E.  353,  in  construing  section  47,  we  held 
that  the  action  of  the  county  court  in  refusing 
to  inquire  into  the  apportionment  of  costs  be- 
tween the  city  and  private  owners  Is  subject 
to  review,  although  said  section  47  provides 
that  the  county  court's  determination  of  the 
correctness  of  such  apportionment  shall  be 
conclusive;  and,  in  that  case,  substantially 
overruled  City  of  Jacksonville  v.  Hamlll,  178 
111.  236,  52  N.  E.  949,  where  it  was  decided 
that  the  court  had  no  power  to  modify  or 
change  the  assessment  in  this  respect,  as 
made  and  returned  by  the  proper  officers. 
But  the  Hamlll  Case,  supra,  was  only  ov«- 
ruled,  so  far  as  it  concerned  section  47  of  the 
Improvement  act  of  1897,  as  applied  to  spe- 
cial assessment  proceedings,  instead  of  spe- 
cial taxation  proceedings.  In  construing  par- 
agraph 139,  c.  24,  Hurd's  Rev.  St  1902,  being 
section  24  of  article  9  of  the  city  and  village 
act  of  1872  (Acts  1871-72,  p.  251),  this  court 
held  in  a  number  of  cases  that  the  action 
of  the  commissioners  was  conclusive,  in  so 
far  as  it  fixed  the  relative  amount  of  the 
cost  of  the  improvement  that  was  to  be  re- 
!5)ectlvely  Iwrne  by  the  municipality  and  the 
owners  of  the  property  benefited.  City  of 
Sterling  v.  Gait,  117  111.  11,  7  N.  E.  471; 
Billings  V.  City  of  Chicago.  167  111.  837,  47  N. 
E.  731.  In  Billings  v.  City  of  Chicago,  supra, 
we  said  (page  342  of  167  IlL,  page  732  of  47 
N.  E.) :  "This  court  has  held  in  a  number  of 
cases  that,  where  the  commissioners  have 
acted  and  made  their  report,  as  was  done 
here,  their  finding  is  conclusive,  in  so  far  as 
it  fixes  the  relative  amount  of  the  cost  of  the 
improvement  that  is  to  be  respectively  borne 
by  the  municipality  and  the  owners  of  the 
property  benefited.  Bigelow  v.  City  of  Chi- 
cago, 90  111.  49 ;  City  of  Sterling  v.  Gait,  117 
111.  11,  7  N.  E.  471 ;  Walters  v.  Town  of  Lake, 
129  111.  23,  21  N.  E.  556."  In  Mercy  Hospital 
V.  City  of  Chicago,  supra,  it  was  held  that  the 
decision  in  City  of  Jacksonville  v.  HamllU 
supra,  was  wrong  in  applying  the  construc- 
tion thus  given  to  paragraph  139  of  said 
chapter  24  to  section  47  of  the  local  improve- 
ment act  of  1897.  But  the  decisions,  to  the 
eftect  that  the  finding  of  the  commissioners 
is  conclusive  in  so  far  as  it  fixes  the  rela- 
tive amount  of  the  cost  of  the  improvemoit 
that  is  to  be  respectively  borne  by  the  munici- 
pality and  the  owners  of  the  property  bene- 
fited, still  stand  as  correct  interpretations  of 
paragraph  139  of  chapter  24  of  the  city  and 
village  act  of  1872,  and  apply  to  proceedings 
bad  under  and  in  pursuance  of  the  act  of 
1872. 

Section  99  of  the  local  Improvement  act  of 
1897  provides  "that  the  laws  subsisting  at  the 
time  of  the  taking  effect  of  the  local  improve- 
ment act  of  June  14,  1897,  shall  continue  to 
apply  to  all  proceedings  for  the  •  •  • 
confirmation  of  special  assessments,     •     •    • 

for  local  improvements  which  were 
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In  any  court  in  this  state  at  the  time  of  the 
taking  effect  of  the  local  improvement  act 
of  June  14,  1897" ;  and  it  also  provides  that, 
"where  proceedings  for  local  improvements  to 
be  made  by  *  *  *  special  assessment 
shall  have  been  instituted  when  this  act  shall 
take  effect,  and  where  the  assessment  pro- 
vided for  therein  has  not  been  confirmed  by 
any  court,  all  future  proceedings  thereunder 
shall  be  as  herein  provided,  with  the  same 
effect  as  If  such  prciceedings  had  been  com- 
menced In  accordance  with  the  provisions 
herein  provided,"  etc.  4  Starr  &  C.  Ann.  St 
Snpp.  1902,  c.  24,  par.  136,  p.  203;  Gray 
v.  Town  of  Cicero,  1T7  111.  459,  53  N.  E.  91 ; 
City  of  Chicago  v.  Nicholes,  192  III.  489,  61 
N.  E.  434;  Yaggy  v.  City  of  Chicago,  194  IIL 
88;  62  N.  E.  316;  Markley  v.  City  of  Chi- 
cago, 190  111.  276,  60  N.  E.  512;  Gage  v.  City 
of  Chicago,  195  111.  490,  63  N.  E.  184.  The 
ordinance  upon  which  the  present  proceeding 
Is  based  was  passed  on  May  25,  1896.  The 
petition  in  the  original  proceeding  herein  was 
filed  on  July  25,  1896,  and  the  assessment  roll 
herein  was  filed  on  September  4, 1896.  There- 
fore this  proceeding  was  pending  when  the 
act  of  1897  went  into  force  on  July  1,  1897. 
It  must  also  be  true  that  the  original  judg- 
ment of  confirmation  entered  in  this  pro- 
ceeding was  80  entered  before  July  1,  1897, 
wh&i  the  local  Improvement  act  went  Into 
force.  When  the  clerk  made  up  the  record 
In  the  case  at  bar,  he  did  not  make  a  full 
record  of  all  the  proceedings,  but  only  in- 
serted certain  proceedings  and  orders  named 
In  the  pnedpe  of  counsel.  He  did  not  insert 
In  the  record  such  original  confirmation  Judg- 
ment There  Is,  however,  inserted  in  the  rec- 
ord an  order  entered  on  July  2, 1897,  the  day 
after  the  local  Improvement  act  went  Into 
force,  reducing  the  assessment  20  per  cent 
as  to  certain  properly.  This  order  contains 
the  following  words:  "It  is  considered  and 
ordered  by  the  court  that  the  Judgment 
of  confirmation,  heretofore  rendered  herein, 
as  to  and  in  so  far  as  the  same  affects  the 
lots,  pieces,  and  parcels  of  land  and  property 
hereinafter  described,  be,  and  the  same  is 
hereby,  vacated,"  etc.  In  this  order  of 
July  2,  1897,  there  is  a  reference  to  "the 
judgment  of  confirmation  heretofore  rendered 
herein."  There  was  therefore  a  judgment  of 
couflrmatlon  entered  therein  before  July  2, 
1887.  The  affidavits  in  regard  to  the  mail- 
ing and  posting  of  notices,  and  the  certificate 
of  publication,  are  in  the  record,  and  were 
filed  in  the  proceeding  on  September  21, 1896. 
These  affidavits  and  notices  show  that  the 
final  hearing  for  the  confirmation  of  the  as- 
sessment was  had  at  the  September  term, 

1896,  of  the  county  court  commencing  on 
September  14, 1896.  The  presumption  is  that 
the  judgment  of  confirmation  was  entered  at 
the  September  term,  1896.  At  any  rate,  it 
Is  clear  that  It  was  entered  before  the  local 
Improvement  act  went  Into  force  on  July  1, 

1897.  Therefore,  as  this  proceeding  was  pend- 
ing on  July  1,  1887,  and  as  the  judgment  of 


confirmation  herein  had  been  entered  before 
July  1, 1897,  the  present  proceeding,  so  far  as 
it  has  reference  to  the  action  of  the  commis- 
sioners in  the  respect  above  named,  is  govern- 
ed by  the  act  of  1872,  and  not  by  the  act  of  1897. 
Consequently,  the  assessment  roll  in  this  case, 
which  found  that  the  proportion  of  the  total 
cost  of  the  Improvement  which  would  be  of 
benefit  to  the  public  and  assessed  to  the  dty, 
was  "no  dollars;"  is  conclusive  upon  that 
subject  That  assessment  roll  having  been 
filed  and  confirmed  1896,  the  finding  of  the 
commissioners,  who  made  the  same,  "is  con- 
clusive, in  so  far  as  It  fixes  the  relative 
amount  of  the  cost  of  the  improvement  that 
Is  to  be  respectively  borne  by  the  municipal- 
ity and  the  owners  of  the  property  benefited." 
Billings  V.  City  of  Chicago,  supra. 

Inasmuch,  therefore,  as  section  47  of  the 
local  improvement  act  of  1897  has  no  ap- 
plication here,  and  inasmuch  as  the  act  of 
1872  upon  the  point  here  involved  Ib  the  act 
which  does  have  application,  the  court  be- 
low committed  no  error  In  refusing  to  allow 
the  appellants  to  prove  that  the  public  benefit 
was  other  or  different  from  what  It  was 
found  to  be  in  the  report  or  assessment  roll, 
of  the  commissioners,  as  filed  in  1896. 

The  judgment  of  the  county  court  Is  af- 
firmed. 

Judgment  afBrmed. 


(218  111.  149) 
WELLS  &  PRBNOH  CO.  v.  KAPACZTNSKI. 
(Supreme  Court  of  Illinois.    June  28,  1905.) 

1,  Appeal — Findinq  or  Affeliate  Court— 

CONCLUSIVEKESS. 

Under  Practice  Act,  g  87  (Hurd's  Rev. 
St  1903,  c  110) ,  providing  that  the  finding  of 
facts  by  the  Appellate  Court  is  conclusive,  the 
Supreme  Court  cannot  review  the  Appellate 
Court's  finding  of  facts,  but  can  only  determine 
Whether  its  judgment  was  proper  on  the  facta 
BO  found. 

2.  Mabteb  and  Sebvani>— Ihjttioxs  to  Sbbt- 
ANT— Assumption  of  Bisk. 

Where  an  injury  to  a.  servant  was  caused 
by  the  wrongful  and  negligent  order  of  his 
master,  the  servant  himself  being  without  fault 
there  is  no  room  for  the  application  of  the 
doctrine  of  assumed  risk. 

[Ed.  Note. — For  cases  in  point  see  voL  84, 
Cent  Dig.  Master  and  Servant  i  538.] 

Cartwright,  C.  J.,  and  Scott  and  Hand,  JJ., 
dissenting. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Martin  Eapaczynskl  against  the 
Wells  &  French  Company.  From  a  judg- 
ment of  the  Appellate  Court  affirming  a  judg- 
ment for  plaintiff  (110  IIL  App.  477),  defend- 
ant appeals.    Affirmed, 

Rehearing  denied  December  6,  1906. 

This  was  an  action  on  the  case  brought  by 
the  appellee  against  appellant  to  recover  tor 
personal  injuries.  The  substantial  averments 
in  the  declaration  are  that  the  defendant  was 
possessed  of,  using,  controlling,  and  operating 
a  certain  factory,  building,  and  plant,  com- 
monly called  "carshops,"  wblc 
igitized  by " 
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there  oontalned  certain  machinery,  operated 
by  steam  power,  used  and  operated  in  the 
conduct  of  the  business  of  the  said  defend- 
ant; that  the  plalntUf  was  In  the  employ 
of  said  defendant  as  a  planer,  under  the  or- 
ders and  direction  of  a  certain  foreman  or 
boss  of  defendant,  and  whose  orders  and  com- 
mands in  the  premises  plaintiff  was  obliged 
to  obey,  and  that  on  the  day  aforesaid  said 
foreman  or  boss  of  the  defendant  then  and 
there  ordered  and  directed  him  to  work  at 
and  on  a  certain  machine,  to  plane  certain 
pieces  of  wood  there;  that,  in  pursuance  of 
such  order,  he  then  and  there  did  proceed  to 
do  said  work  at  and  upon  said  machine; 
that  thereupon  It  became  and  was  the  duty 
of  the  defendant  to  have  seen  that  said  ma- 
chine was  a  reasonably  safe  and  proper  one 
for  the  performance  of  said  work,  and  that  It 
was  suitable  for  the  performance  thereof,  and 
would  not  subject  the  plaintiff  to  unnecessary 
exposure  of  loss  of  life  or  limb  in  the  perform- 
ance of  his  duties  as  servant  of  the  defendant ; 
thatthe  said  defendant,  in  disregard  of  Its  duty 
In  this  behalf,  did  not  see  to  It  that  said 
machine  was  a  reasonably  safe,  proper,  and 
suitable  one  for  the  performanceof  such  work, 
inasmuch  as  the  tables  of  the  said  machine 
were  allowed  to  be  and  remain  at  a  great 
distance  apart,  to  wit,  at  a  distance  of  8% 
inches,  whereby  and  by  means  of  the  prem- 
ises and  the  wrongful  and  negligent  order 
and  command  of  said  foreman  or  boss,  and 
while  plaintiff,  in  the  exercise  of  due  care 
and  caution  for  his  safety,  was  planing  cer- 
tain pieces  of  wood  on  said  machine,  said 
wood  was  caught  and  tipped  into  the  knives 
of  said  machine,  and  the  fingers  and  left 
hand  of  plaintiff  were  then  and  there  thrown 
against  said  knives,  and  by  means  thereof 
three  of  the  fingers  of  plaintiff  were  then  and 
there  cut  off  and  amputated,  and  the  plaintiff 
was  otherwise  greatly  and  permanently 
wounded,  disabled,  and  injured,  etc.  To  the 
declaration  a  plea  of  not  guilty  was  filed,  and 
two  verdicts  rendered  in  favor  of  the  plaintiff 
were  set  aside.  Upon  the  third  trial  the 
court,  on  motion  of  defendant,  after  all 
the  evidence  was  introduced,  directed  a  ver- 
dict in  Its  favor,  and  entered  judgment  there- 
on. It  was  thereupoB  stipulated  by  the  par- 
ties that  upon  an  appeal  to  the  Appellate 
Court,  if  the  case  should  be  reversed  upon 
the  ground  that  the  plaintiff  was  ientltled  to 
recover  under  all  the  evidence  Introduced  on 
the  trial  and  submitted  to  the  jury,  then 
Judgment  should  be  entered  in  that  court 
against  the  defendant  and  in  favor  of  the 
plaintiff  for  the  sum  of  $3,000.  Plaintiff 
prosecuted  bis  appeal  to  the  Appellate  Court 
for  the  First  District,  where  the  judgment  of 
the  trial  court  was  reversed,  and  a  judfrment 
mtered  In  favor  of  the  plaintiff  for  $3,000  in 
pursuance  of  said  agreement.  The  Appel- 
late Court,  having  found  the  facts  different 
tvom  that  of  the  trial  court,  made  the  follow- 
ing finding  of  the  ultimate  facts:  "First, 
that  appellee  wrongfully  and  negligently  or^ 
dered   appellimt   to .  perfonu   certain   work, 


and  that  In  obeying  such  order  appellant 
was  injured,  all  as  charged  in  the  declara- 
tion ;  second,  that  the  appellant  was  not 
gulll7  of  any  negligence  which  caused  or  con- 
tributed to  such  injury."  The  defendant 
prosecuted  this  further  appeaL 

P.  J.  Canty  (J.  0.  M.  Clow,  of  counsel), 
for  appellant    Edward  Maher,  for  appellee. 

WILKIN,  J,  (after  stating  the  facts).  Ap- 
pellant relies  upon  two  propositions  for  a 
reversal  in  this  court:  First,  that  by  plain- 
tiff's own  testimony,  he  was  told  by  the  fore- 
man that  he  could  take  his  choice  of  going 
ahead  and  doing  the  work  or  going  home, 
and  it  Is  said  that  if  he  chose  to  remain  and 
go  on  with  the  work,  be  did  so  at  his  own 
risk,  and  that  the  only  constraint  -  under 
which  he  proceeded  was  moral  constraint 
which  the  law  does  not  and  cannot  recognize, 
and  that  there  is  lio  legal  coercion;  and. 
second,  that  the  claim  of  the  plaintiff  of  as- 
surance of  safety  cannot  be  applied  to  the 
case,  for  the  reason  that  the  plaintiff  was  as 
well  aware  of  the  danger  of  using  the  ma- 
chine as  was  the  boss  or  foreman  who.  It  is 
claimed,  ordered  him  to  proceed  with  the 
workj.and  It  is  urged  that  the  only  qneotion 
for  our  consideration  is  whether  the  Appellate 
Court  .was  justified  In  finding  that  the  ver- 
dict should  have  been  for  the  plaintiff  In- 
stead of  for  the  defendant.  Both  proposi- 
tions. Insisted  upon  by  counsel  must  neces- 
sarily depend  upon  the  facts  of  the  case.  and. 
the  Appellate  Court  having  found  the  facts 
adversely  to  the  defendant  below,  the  legal 
questious  attempted  to  be  raised  cannot  be 
considered.  Under  the  provisions  of  section 
87  of  the  practice  act  (Hurd's  Rev.  St  1908. 
c.  ilO),  and  the  repeated  decisions  of  this 
court,  the  finding  of  facts  by  the  Appellate 
Court  is  conclusive  upon  this  court,  and  the 
only  question  which  we  can  consider  is 
whether  the  judgment  as  entered  by  the  Ap- 
pellate Court  was  such  as  should  have  been 
rendered  under  the  facts  so  found  by  it  Ac- 
cepting as  true  the  finding  that  defendant 
negligently  ordered  the  plaintiff  to  perform 
certain  work,  and  that  in  obeying  such  order 
the  plaintiff  was  injured,  all  as  charged  In 
the  declaration,  and  that  the  plaintiff  was 
not  guilty  of  any  negligence  which  caused  or 
contributed  to  such  injury,  there  can  be  no 
serious  question  but  that  the  judgment  of  the 
Appellate  Court  was  the  only  one  which 
could,  under  the  law,  have  been  properly  en- 
tered. As  to  the  binding  effect  of  the  finding 
of  facts  by  the  Appellate  Court  upon  this 
court  see  Supple  t.  Agnew,  202  111.  351,  6C 
N.  E.  1069,  and  ctnea  cited.  The  injury  to 
the  plalAtlfl  having  resulted,  according  to 
the  'finding  of  the  A'ppeilate  Court,  from  the 
wrongful  and  negligent  order  of  the  defend- 
ant and  the  plaintiff  himself  being  without 
fault,  the  doctrine  of  assumed  risk  can  have 
no  at»f)ll'*fltlon  whatever  to  the  case.  Chi- 
cago '  Anderson   Prefesed   Brick    Co.   v.    Sob- 

kowiau.  148  111.  t7B.aa^f..j^^Qp^ 
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V.  S&a]feldt,  175  III.  SlO,  61  N.  B.  ftlS,  48  L. 
R.  A.  753,  67  Am.  St  <  Rep.  214 ;  Western 
Stone  Ca  y.  Musclal,  196  111.  S82,  C3  N.  B. 
aS4,  98  Am.  St.  Rep.  925;  C9ilcaco  &  East- 
em  Illinois  Railroad  Co.  t.  Heeiey,  203  111. 
492,  68  N.  a  74. 

The  judgment  of  tbe  Appellate  Court  It 
affirmed. 

Judgment  affirmed. 

CARTWRIGHT,  Q  J.,  and  SCOTT  and 
HAND,  JJ.  (dissenting).  The  facts,  as  they 
appear  from  the  evidence  most  favorable  to 
tbe  plaintiff  are  as  foUovrs:  Tbe  defendant 
was  engaged  in  manufacturing  cars  in  the  dty 
of  Chicago.  Plaintiff  was  a  woodworker  in  its 
employ.  He  was  an  experienced  mechanicv 
of  mature  years,  and  (or  the  three  years  pre- 
ceding the  date  of  the  accident  had  been  con> 
atantly  working  on  -  a  machine  which  la 
Kferred  to  as  a  "Universal  woodworicing 
machine,"  which  was  made  entirely  of  iron 
and  steel,  the  top  of  which  consisted  of  two 
flat  surfaces,  which  stood  about  3%  feet 
bJgb,  each  of  which  was  about  2  feet  wide  and 
6  or  8  feet  long.  These  surfaces  are  referred 
to  as  "tables."  They  stood  side  by  side,  with 
a  space  between  known  as  a  "throat."  These 
aur faces  were  adjustable.  They  could  be 
raised  and  lowered,  and  moved  nearer  to  or 
farther  from  each  other.  The  head  of  the 
machine  was  in  the .  space  known  as  tbe 
•Hhroat"  It  was  turned  by  machinery,  and 
could  be  made  to  revolve  at  tbe  rate  of  8,500 
revolutions  per  minute ;  and  in  tbe  head  many 
different  kinds  and  shapes  of  knives  could 
be'  fitted,  so  that  the  machine  could  be  used 
for  planing,  grooving,,  sawing,  gaining,  and 
for  other  purposes.  Shortly  before  the  plain- 
tiff received  the  injui^  pf  which  he  complains, 
tbe  defendant's  foreman  directed  him  to 
take  certain  pieces  of  wood,  8  Inches  in 
length^  2  Inches  In  thickness,  and  octagonal 
In  form,  and  plane  them  on  this  machine. 
When  the  machine  was  to  be  used  for  plan- 
ing, prop#  knives  were  placed  in  the  head, 
and  the  front  table  was  so  adjusted  as  to  be 
as  much  lower  than  the  rear  table  aM  the 
thldmees  of  tbe  shaving  which  was  to  be 
pitted  away.  Tbe  piece  to  be  planed  was 
then  placed  upon  the  front  table,  and  passed 
badcward  over  the  revolving  head  to  the 
back  table ;  the  upper  edgeAs  of  the  knives,  as 
they  eanie  to  the  highest  pMut  in  revolving, 
being  on'  a  level  with  the  surface  of  the  back 
table.  The  operator  placed  the  piece  of 
wood  on  the  front  table,  with  one  end 
toward  the  knives,  and  pushed  it  against  the 
knlvea  When  enough  at  the  piece  had  been 
planM  so  that  the  planed  portion  would  reach 
across  the  throat,' the  front  end  of  the  piece 
^ould  rest  upon  the  back  table,  and-  the  piece 
would  then  have  a  bearing  upon  each  table 
until  the  rear  end  of  the  piece. would  pasa 
off  of  the. front  table.  When  the  plaintiff 
was  directed  to  dOftUa  work;  he  said  to  the 
foremsn  that,  the  throat  was  too  wide  for 
plaE  iri^  such  short  plocea  '  The  iotetaaa  then 
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brought  the  tables  as  near  together  aa  ha 
could  get  them,  narrowing  the  throat  to  8^ 
Inches.  There  was  another  planing  machine 
on  another  floor  in  the  defendant's  establish- 
ment, and,  after  tUs  throat  had  been  adjust- 
ed to  8%  inches,  plaintiff  said  to  the  foreman, 
"There  Is  too  big  an  opening  there,"  and 
called  attention  to  the  fact  that  the  machina 
on  the  other  floor  had  a  smaller  opening. 
Thereupon  the  foreman  said  the  machine 
which  he  had  adjusted  was  all  right;  and 
directed  the  plaintiff  to  do  the  work  on  that 
machine^  and  concluded  with  these  words: 
"If  you  don't  want  to  do  it  go  home."  The 
plaintiff  then  went  to  work  in  the  manner 
directed,  and  while  working  on  the  second 
or  third  piece  his  hand  slipped  into  the  knlvas 
and  was  injured. 

Plaintiff  testified  that  at  tbe  time  of  this 
conversation  with  the  foreman,  immediate- 
ly preceding  the  accident,  he  knew  that  this 
machine  was  not  intended  to  do  this  kind,  of 
work,  because  the  opening  in  the  machine  was 
too  big;  tbat  it  was  more  dangerous  to  work 
with  short  pieces  over  a  large  opening  than ' 
over  a  small  one ;  and  that  the  danger  to 
the  operator  was  jgreater  with  a  3%  inch 
throat  than  with  a  narrower  one.  when  plan- 
ing pieces  but  8  inches  In  length,  on  account 
of  the  greater  difficulty  In  holding  jthe  piece 
In  proper  position  until  the  front  end  of  It 
would  reach  the  back  table. 

Plaintiff  first  urges  that  the  findings  of 
fact  made  by  the  Appellate  Court  are  con- 
clusive upon  this  court  under  section  88  of 
chapter  110  of  Hurd's  Revised  Statutes  of 
1903,  and  that  there  Is  nothing  for  this  court 
to  consider.  The  motion  for  a  peremptory 
instructlra  presented  to  the  circuit  court  a 
question  of  law,  and  the  court's  action  on 
that  motion  was  a  finding  that  there  was  not 
In  the  record  evidence  which,  with  all  the 
inferences  that  the  Jury  could  justifiably 
draw  therefrom,  was  sufficient  to  support  a 
verdict  In  favor  of  the  plaintiff.  Foster  '▼. 
Wadsworth-BIowland  Co.,  188  III.  614,  *ft 
N.  B.  168;  Foster  v.  McKeown,  192  111.  839, 
«1  N.  H.  614 ;  Illinois'  Central  Railroad  Oo. 
V.  Swift,  218  111.  307,  72  N.  B.  737.  ' 

In  order  to  fendef  judgment  for  the  plain- 
tiff, the  Appellate  Court  necessarily  found, 
first,  that  there, was  In  the  record  evidenca 
which,  with  the  Inferences  which  the  jury 
could  jlistlflably  draw  therefrom,  yfaa  suf- 
ficient to  Buppoft  a  verdict  in  favor  of  the 
plaintiff ;  and,  seoltnd,  that  upon  a  considera^ 
tton  of  all  the  evidence  in '  the  case,  the  evi- 
dence In  support  of  the  declaration  prepoS- 
derates  over  that  which  supports  the  plea  of 
the  defendant  The  first  of  these  findings  Is 
upon  a  question  of  law.  Jurisdiction  to 
make  that  finding  was  conferred  upon  the 
Appellate  Court  by  the  appeal  proseouted 
by  the  plaintiff,  and  tbe  Appellate  Onirt  had 
jurisdiction  to  maloe  that  Adding  without 
any  regard  to  the  BOpulatlon ;  and  that  find- 
ing, being  one  of  law.  Is  reviewable  Intbla 
«0ttEt.  Tha  motloa  mada .  la  '  tha  dninit 
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court  to  dir^ct  a  verdict  presented  and  pre- 
served a  question  of  law,  and  therein  this 
case  Is  distlngrulshable  from  Supple  v.  Ag- 
new,  202  111.  S51,  66  N.  B.  1069,  relied  upon 
by  plaintur.  The  second  finding,  to  the 
effect  that  the  evidence  preponderates  In 
favor  of  the  plaintiff,  is  one  which  In  this 
case  the  Appellate  Court  could  make  only 
by  virtue  of  the  stipulation,  and  is  a  finding 
of  fact  not  open  for  consideration  here,  and 
finally  determines  the  right  of  plaintiff  to  re- 
cover if  the  finding  of  the  Appellate  Court 
upon  the  question  of  law  presented  by  the 
motion  to  direct  a  verdict  was  correct  The 
same  question  of  law  Is  presented  for  our 
determination,  precisely  as  though  the  mo- 
tion for  a  peremptory  instruction  had  been 
overruled  by  the  circuit  court,  and  there 
bad  been  a  verdict  and  Judgment  for  $3,000 
In  favor  of  the  plaintiff,  which  had  been 
brought  to  us  for  review,  by  the  appeal  of 
the  defendant,  after  a  judgment  of  afflrm- 
aifce  In  the  Appellate  Court,  upon  an  as- 
.signment  of  error  questioning  the  action  of 
the  circuit  court  In  overruling  the  motion  for 
a  peremptory  instruction. 

The  burden  was  upon  the  plaintiff  to  show 
that  he  did  not  assume  the  risk.  Chicago  & 
Eastern  Illinois  Eallroad  Co.  v.  Heerey,  203 
111.  492,  68  N.  B.  T4.  The  question  for  our 
determination  therefore  Is,  Is  there  In  this 
record  any  evidence  which,  with  the  reason- 
able Inferences  which  the  Jury  could  Justifia- 
bly draw  therefrom,  was  sufiScient  to  sup- 
port a  finding  by  the  jury  to  the  effect  that 
the  plaintiff  did  not  assume  the  risk  which 
resulted  in  his  injury?  It  plainly  appeared 
from  the  testimony  of  the  plaintiff  that  be 
was  familiar  with  this  machine,  and  was 
entirely  cognizant  of  the  danger  attendant 
upon  planing  8-lncb  pieces  over  a  3%-lnch 
throat  To  him  the  danger  was  plain  and 
obvious.  He  bad  as  full  and  complete 
knowledge  regarding  the  peril  prior  to  the 
Injury,  and  when  be  began  planing  these 
short  pieees,  as  any  one  could  have.  But  It 
l8  Bald  that  the  statement  of  the  foreman 
to  blm  that  the  machine  was  all  right  was  an 
assurance  of  safety  upon  which  he  had  a 
right  to  rely,  and  that  for  this  reason  this 
case  falls  within  an  exception  to  the  doc- 
trine of  assumed  risk.  This  exception  exists 
only  where  the  servant  does  not  have  com- 
plete knowledge  of  the  danger,  and  where 
be  therefore  relies  upon  the  knowledge  of 
the  master,  which  is.  superior  to  his  'Own, 
or  which  he  believes  or  aseumes  to  be  su- 
perior to  his  own.  Where,  as  here,  the 
servant  knows  exactly  what  the  danger  is, 
he  cannot  be  said  to  rely  upon  an  assur- 
ance that  the  danger  does  not  exist,  because 
he  knows  that  it  does  exist  It  la  only 
where  the  plaintiff  has  been  misled  by  the 
assurance  of  the  defendant  that  the  acei>- 
tion  exists.  Robrabacher  t.  Woodward 
(Mich.)  82  N.  W.  797 ;  Toomey  v.  Eureka  Iron 
&  Steel  Works,  89  Mich.  249,  50  N.  W,  850; 


Anderson  v.  Akeley  Lumber  Co.,  47  Minn. 
128,  49  N.  W.  664;  Bsls  v.  Struck,  64  a  W. 
729,  23  Ky.  Law  Rep.  1113 ;  Breckenridge  & 
P.  Syndicate  v.  Murphy,  38  S.  W.  700,  18 
Ky.  Law  Rep.  916;  Haas  v.  Balch,  66  Fed. 
984,  6  C.  C.  A.  201 ;  Showalter  v.  Fairbanks, 
Morse  &  Co.,  88  Wis.  376,  60  N.  W.  257. 

The  case  of  Bohrabacher  v.  Woodward, 
supra,  seems  to  be  squarely  in  point  There 
the  plaintiff  was  working  upon  precisely 
the  same  kind  of  machine  that  the  plaintiff 
In  the  case  at  bar  was  using,  and  was  re- 
quired to  plane  short  pieces  of  wood  thereoa 
He  called  the  attention  of  the  defendant  to 
the  fact  that  this  was  a  dangerous  opera- 
tion, but  was  assured  by  the  defendant  that 
the  work  was  entirely  safe.  His  right  to 
recover  was  denied  upon  the  ground  that 
be  could  not  continue  to  operate  a  machine 
which  he  knew  to  be  dangerous,  simply 
upon  the  assurance  of  his  master  that  it 
was  not,  when  be  himself  had  complete 
knowledge  of  the  danger  arising  from  its 
operation. 

It  is  next  urged  that  the  order  of  the 
foreman  was  negligent  In  its  character,  and 
brings  the  case  within  another  exception 
to  the  doctrine  of  assumed  risk,  and  we 
are  referred  to  a  number  of  cases  decided 
by  this  court  in  which  it  has  been  held  that 
the  primary  duty  of  the  servant  is  obedience, 
and  that  when  the  master  commands  the 
servant  to  do  a  particular  work  or  to  use 
particular  appliances,  and  the  servant  la 
injured,  the  master  is  liable;  and  that  in 
such  cases  it  Is  not  necessary  that  the  serv- 
ant shall  balance  the  degree  of  danger, 
and  decide  with  absolute  certainty  whether 
he  should  do  the  act  or  refrain  from  doing 
it  An  examination  of  these  cases  shows  that 
they  are  cases  where  the  employs  did  not 
have  full  and  exact  knowledge  of  the  danger 
he  was  about  to  encounter,  or  cases  where 
the  order  was  peremptory  and  required  him 
to  act  immediately,  without  an  opportunity 
to  weigh  the  probable  consequences  of  so 
doing.  Here,  as  the  plaintiff  approached 
this  task,  he  was  fully  acquainted  with  the 
peril  attendant  iHwn  its  performance.  Un- 
der the  law,  without  any  reference  to  the 
order  given  him,  he  could  do  the  work  and 
assume  the  rlt^  or  leave  the  employment; 
and,  under  such  circumstances,  If  he  did 
the  work,  he  assumed  the  risk.  The  order 
was  an  order  to  do  the  work,  or  quit  the 
employment  With  full  and  complete  knowl- 
edge of  the  danger,  and  upon  ddlberation, 
he  elected  to  do  the  work.  Under  the  cir- 
cumstances, the  order  simply  presented  to 
him  the  same  alternative  that  he  bad  under 
the  law,  and  he  must  therefore  be  regarded 
as  having  deliberately  elected  to  incur  a 
known  danger  rather  than  leave  the  em- 
ployment of  his  master;  The  case  there- 
fore does  not  fall  wtthlta'  this  exception  to 
the  doctrine.  Leary  v.  B.  &  A.  R.  Co., 
139  Mass.  580,  2  N.  B.  115,  52  Am.  Rep.  733; 
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Sweeney  t.  Berltn  ft  Jones  Envelope  Co., 
101  N.  Y.  520,  5  N.  B.  858,  54  Am.  Rep.  722; 
Lamaan  t.  Americaa  Ax  ft  Tool  Co.,  177 
Mass.  144,  58  N.  B.  583,  83  Am.  St  Rep. 
287:  Prentiss  v.  Kent  Furniture  Mfg.  Co., 
68  Mich.  478,  SO  N.  W.  109;  Dougherty  t. 
West  Superior  Iron  ft  Steel  Co.,  88  Wis. 
343,  60  N.  W.  274 ;  Atcblson,  Topeka  ft  Santa 
V6  Railroad  Co.  y.  Schroeder,  47  Kan.  815, 
27  Pac.  965;  Worlds  v.  Georgia  Railroad 
Co.,  99  Oa.  283,  25  S.,  B.  646;  Bradsbaw  t. 
liOnlsTllle  ft  NashvHle  Railway  Co.,  21  S.  W. 
84^  14  Ky.  Law  Rep.  688. 

In  Lamson  y.  American  Az  ft  Tool  Co., 
supra,  an  employe  complained  of  an  appli- 
ance as  unsafe,  and  was  told  that  he  might 
either  continue  to  use  It,  or  leaye.  With 
fnll  knowledge  of  the  peril,  be  continued  In 
the  employment,  and  was  held  to  have 
assumed  the  risk  arising  from  the  nnsate 
appliance. 


008  m.«) 

CHICAGO  CITY  RY.  CO.  T.  LOWITZ. 

(Supreme  Conrt  of  Illinois.    Oct  24,   1905.) 

1.  CaBBIEBS   —   iNJintlKS   TO   Passbngebs   — 
EyiDEircE. 

In  an  action  for  injaries  sustained  by  a 
passenger  on  a  street  car  by  being  thrown  to 
the  ground  by  the  sudden  starting  of  a  car  as 
be  was  alighting  therefrom,  testimony  of  a 
common  practice  among  passengers  to  get  off 
cars  at  that  place  was  competent. 

[Ed.   Note. — For  cases  in  point  see  yol.  9, 
Cent  Dig.  Carriers,  i  1303.] 

2.  Sauk — Rules  of  Cabbieb. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  sustained  while  alight- 
ing from  the  car  during  a  stop  at  a  railroad 
crossing,  rules  of  defendant  requiring  cars  to 
be  stopped  at  a  certain  distance  from  railroad 
crossings,  giving  the  motorman  charge  of  the 
car  while  the  conductor  goes  ahead  to  the 
crossing,  and  forbidding  the  motorman  to  start 
the  car  without  seeing  that  no  person  is  getting 
on  or  off,  are  admissible  on  the  issue  of  defend- 
ant's negligence  in  starting  the  car. 

[Ed.   Note. — For  cases  in  point  see  ToL  ^ 
Cent  Dig.  Carriers,  S  1303.] 

3.  EvrnxNCK — Opinioks  or  Witnesses. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger  caused  by  a  sudden  start 
of  the  car  while  he  was  alighting,  a  question  ask- 
ing witaess  whether  it  was  physically  possible 
for  the  motorman  to  see  anybody  gettmg  off  the 
rear  platform  in  the  nighttime  was  snbject  to 
the  objection  of  calling  for  an  opinion. 

4.  Same — Exfebt  Tkbtimomt. 

Testimony  of  a  physician  that  In  an  ex- 
amination of  plaintiff  he  found  "an  apparent 
Inability"  to  use  the  hip  was  properly  allowed 
to  stand,  where  witness  subsequently  stated  that 
he  could  only  form  an  opinion  on  the  subject 
6.  Cabbixbs — Injuries  to   Passenqebs — Ao- 

ZIONS — INSTBUCTIONS. 

In  an  action  against  a  street  railroad  for 
injuries  to  a  passenger,  where  a  rule  of  defend- 
ant relating  to  the  conduct  of  employes  at  rail- 
way Crossings  was  read  in  evidence,  a  charge 
that  the  rule  was  not  admitted,  and  should  not 
be  considered  as  furnishing  a  substantive  ground 
of  complaint  and  base  of  recovery,  was  properly 
refused. 

Appeal  from  Appellate  Courts  First  Dis- 
trict 


Action  by  Ellas  Lowitz  against  the  Chicago 
City  Railway  Company.  From  a  judgment 
of  the  Appellate  Court  -  affirming  a  judgment 
for  plalntlfr,  defendant  appeals.    Affirmed. 

Rehearing  denied  December  6^  1906. 

The  Appellate  Court  has  made  the  follow- 
ing statement  of  facta  In  this  case  as  a  pref- 
ace to  Its  opinion  deciding  the  case,  to  wit: 
"Appellant  was  engaged  In  <H>eratIng  an 
electric  line  of  street  railway  upon  and  along 
Indiana  arenne  in  the  city  of  Chicago. 
Indiana  avenue  runs  north  and  south  and 
Fortieth  street  runs  east  and  west,  crossing 
Indiana  avenue  at  right  angles.  Running 
along  Fortieth  street  are  steam  railroad 
tracks  which  cross  Indiana  avenue  at  grade. 
Immediately  south  of  Fortieth  street  the 
South  Side  Elevated  Railroad  runs  east  and 
west  across  Indiana  avenue.  On  the  south- 
east corner  of  Fbrtletb  street  and  Indiana 
avenue  there  Is  constructed  an  entrance  and 
stairway  to  the  elevated  structure.  Api)ellee 
claims  that  on  the  evening  of  October  11, 
1899,  In  company  with  bis  two  sons  and  one 
D.  C.  Tbickston,  he  visited  at  the  bouse  of 
a  friend  on  Princeton  avenue  between  For- 
ty-Seventh and  Forty-Eighth  streets,  and  be- 
tween 10  and  10:30  o'clock  they  started  to 
return  to  their  homes.  They  walked  to  For- 
ty-Seventh street  and  took  a  car  going  east 
on  the  Forty-Seventh  street  line.  Upon  ar- 
riving at  Indiana  avenue  they  transferred  to 
a  north-bound  car  on  Indiana  avenue.  When 
they  reached  Fortieth  street,  the  car  stopped, 
as  Is  the  custom,  before  crossing  the  railroad 
tracks  at  Fortieth  street  for  the  purpose  of 
enabling  the  conductor  of  the  car  to  go  for- 
ward and  ascertain  if  it  was  safe  for  the 
street  car  to  pass  over  the  tracks.  As  soon 
as  the  car  stopped,  the  conductor  went  ahead 
to  see  if  there  was  any  danger,  and,  seeing 
that  the  way  was  clear,  signaled  the  motor- 
man  to  start  ahead.  The  motorman  In  charge 
of  the  car  started  the  car  forward,  and  took 
It  across  the  railroad  tracks.  Appellee  claims 
that  when  be  entered  the  Indiana  avenue  car 
the  conductor  was  informed  that  they  wished 
to  stop  on  the  south  side  of  Fortieth  street 
When  the  car  stopped,  appellee  and  bis  son 
William  left  their  seats  In  the  car  and  went 
ont  upon  the  rear  platform  of  the  car.  The 
son  stepped  oflf  the  car  safely.  Appellee,  fol- 
lowing closely  behind  him,  had  one  foot  on 
the  step  and  the  other  upon  the  ground  in 
the  act  of  alighting  from  the  car,  and  the 
car  started,  and  be  was  thrown  to  the  groimd, 
receiving  the  injuries  complained  of."  The 
trial  below  resulted  in  verdict  and  judgment 
in  favor  of  appellee.  An  appeal  was  taken 
to  the  Appellate  Conrt,  and  the  Appellate 
Court  has  affirmed  the  judgment  of  the  trial 
conrt  The  present  appeal  is  prosecuted 
from  such  judgment  of  affirmance. 

William  J.  Hynes  and  Edward  0.  Hlgglns 
(Mason  B.  Starring,  of  counsel),  for  appel- 
lant Wing  &  Wing  (Franklin  B.  Hussey,  of 
counsel),  for  appellee. 
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MAGRTJDBR,  J.  (after  stating  the  facts). 
The  appellant  in  this  case  urges  three  grounds 
why  the  Judgment  of  the  Appellate  Court 
should  be  reversed:  First,  that  the  trial 
court  erred  In  Its  admission  of  alleged  Im- 
proper evidence  against  the  objections  of 
appellant;  second,  that  the  trial  court  erred 
In  refusing  to  give  to  the  Jury  the  instruction, 
hereinafter  set  forth,  In  regard  to  the  rule 
of  the  appellant  company  read  In  evidence 
upon  the  trial  below  by  the  appellee's  attor- 
ney; and  third,  that  the  appellee  was  injured 
through  his  own  act  In  attempting  to  leap 
from  the  car  on  the  occasion  In  question,  and 
not  by  or  through  any  remissness  of  duty  on 
the  part  of  the  appellant  In  disposing  of 
these  objections,  thus  made  by  appellant  to 
the  action  of  the  trial  court,,  the  Branch 
Appellate  Court,  speaking  through  Mv.  Ju»- 
tlce  Smith,  delivered  an  opinion  which,  with 
the  exception  of  certain  portions  thereof,  dls- 
cosslng  questions  of  fact  not  proper  to  be 
considered  In  this  court,  Is  as  follows: 

"It  Is  urged  by  appellant  that  Improper  evi- 
dence, prejudicial  to  appellant,  was  admllfted 
during  the  trial  at  various  times.  Appellee 
was  permitted  to  Introduce  evidence  to  show 
that  It  was  customary,  or  a  common  practice, 
for  people  to  get  off  the  cars  of  appellant  on 
the  south  side  of  Fortieth  street,  when  such 
cars  came  to  a  stop  for  the  purpose  of  'mak- 
ing the  crossing,'  for  the  purpose,  among 
others,  to  take  the  elevated  train  at  that 
point  Evidence  of  this  character  was  elic- 
ited on  cross-examination  of  Ooley,  who  at 
the  time  of  the  accident  was  a  conductor  In 
the  employ  of  appellant;  and  also  from  Latch- 
man  and  McFarlaud,  called  by  appellee 
In  rebuttal.  Several  witnesses  had  been  call- 
ed by  appellant  on  this  point  At  the  close 
of  appellant's  case  and  while  appellee  was 
imttlng  In  his  rebuttal,  counsel  for  appellee 
offered  to  prove  that;  at  and  prior  to  the 
time  of  the  accident  it  was  the  custom  and 
a  tisual  thing  for  passengers  to  alight  on  the 
south  side  of  the  tracks  and  take  the  elevated 
and  boulevard  trains.  Thereupon  counsel 
for  appellant  said:  1  will  let  counsel  inrove 
that  fact  If  he  can.  I  will  make  no  ob- 
Jectl(»i  to  that  to  show  the  sincerity  of  the 
offer.'  It  would  seem  that  whether  this 
line  of  testimony  Introduced  by  appellee  was 
proper  rebuttal  or  not  the  objection  to  It 
was  waived  by  appellant  We  do  not  tlilnk 
thfe  case  of  South  Chicago  City  Railway  Co. 
V.  Dufresne,  .200  111.  456,  6B  N.  B.  1076,  cited 
by  appellant  on  this  objection.  Is  in  point 
The  question  there  decided  was  that  it  was 
not  competent  to  prove  a  custom  and  prac- 
tice of  people  to  get  upon  cars,  while  they 
were  in  motion,  at  a  certain  crossing  of  rail- 
way tracks.  The  question  decided  in  that 
case  was  very  different  from  the  one  now 
before  us.  The  reasonable  practice  of  stop- 
ping the  north-bound  cars  at  the  south  side 
of  Fortieth  street  before  attempting  to  cross 
the  steam  railroad  tracks,  for  the  purpose 
of    ascertaining    whether    there    was    any 


danger  In  crossing,  would  have' a  tendency  to 
induce  the  practice  or  eastern  for  passengers 
to  get  on  and  alight  from  the  cars  at  that 
point.  If  that  was  a  fact  then  under  the 
rule  laid  down  in  North  Chicago  Street  Bail- 
road  Co.  T.  Kaspers,  ISS  111.  246^  57  K.  E. 
849,  it  became-  appellant's  duty  to  mn  Its 
cars  'In  reference  to  the  practice  which  It 
recognized  and  aided.'  We  find  no  reversi- 
ble error  In  admitting  the  evldenca 

"Appellant  Insists  that  it  was  error  to  ad- 
mit In  evidence  a  pecrt  of  section  26  of  the 
rules  of  appellant  regarding  the  duties  of  mo- 
tormen  and  conductors  when  about  to  cross 
steam  railroad  crossings,  and  the  bringing  of 
cars  to  a  full  stop  between  15  and  25  feet 
from  steam  railroad  crossings,  and  that  the 
grlpman,  motorman,  or  driver  is  responsible 
for  the  management  of  the  train  or  car  during 
the  absence  of  the  conductor.  We  think  the 
rule  was  admissible  to  show  a  practice  and 
custom  of  stopping  the  cars  at  the  point  of 
injury,  and  as  tending,  with  the  other  evi- 
dence in  the  case,  to  show  negligence  in  tlie 
management  of  the  car.  Lake  Shore  &  Mich- 
igan Southern  Railway  Co.  v.  Ward,  135 
III  511,  26  N.  B.  520.  It  was  not  competent 
for  the  purpose  of  founding  a  substantive 
cadse  of  action  upon  Its  breach,  but  as  throw- 
ing light  upon  the  question  of  the  degree  of 
care  that  was  exercised  by  appellant  in  start- 
ing its  car  while  appellee  was  in  the  act  of 
alighting  from  the  car.  Such  a  practice  and 
custom,  known  and  relied  upon  by  appellant 
and  its  employes  and  by  the  public,  would 
nec«^arily  enter  into  and  become  a  part  of 
the  res  gestae  of  the  Injury  complained  oC  It 
was  held  in  St  Louis  National  Stockyacrds  ▼. 
Godfrey,  198  111.  288,  65  N.  E.  90,  where  evl- 
denoe  was  admitted  by  the  trial  court  as  to 
the  usual  manner  of  C(»iductlng  the  bnsinesa 
of  appellant  and  others  in  appellant's  yards, 
that  'the  environment  and  usual  manner  of 
conducting  the  business  Involved  at  the  plaoa 
of  inJoBy  is  competent  as  shedding  light  on 
the  acts  and  conduct  of  the  parties.'  The 
cases  of  Korth  Chicago  Street  Railroad  Ca  ▼. 
Irwin,  202  III.  345,  66  N.  B.  1077,  and  Lake 
Shore  &  Michigan  Southern  Railway  Co.  t. 
Brown,  123  III.  162,  14  N.  B.  107,  6  Am.  St 
Rep.  610,  hold  to  the  same  general  effect  that 
the  existence  of  a  custom  enters  into  the  con- 
sideration of  the  question  of  negligence,  and 
that  evidence  of  the  custom  la  proper.  That 
part  of  the  rule,  which  provides  that  "in  tlie 
absence  of  the  conductor,  the  grlpman,  motor- 
man,  or  driver  is  responsible  for  the  manage- 
ment of  the  train,  or  car,'  and  that  "before 
starting,  know  positively  that  no  pereon  is 
attempting  to  get  on  or  off,  and  Indicate  to 
the  conductor  the  passengers,  who  enter  tlie 
train  or  car  while  the  conductor  is  examin- 
ing the  railroad  crossing,*  tends  to  show  an 
admission  on  the  part  of  appellant  that  the 
exercise  of  due  care  for  the  safety  at  its 
passengers  required  the  motorman,  in  the  ab- 
sence of  the  conductor  from  the  car  for  the 

purpose  Indicated  in  the  rui^  to,  be  respon- 
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Bible  for  the  management  of  the  car,  and  to 
know  poaltirely  before  starting  that  no  person 
\7aB  attempting  to  get  on  or  ofC  the  car.  In 
this  view,  aa  stated  in  the  Ward  Case,  Snpra, 
the  mle  was  clearly  admissible.  We  do  not 
think  it  was  material  to  cross-examine  the 
witnesses  Aye  and  Wolctc  as  to  their  famil- 
iarity with  the  above  mle,  but  It  was  harm- 
less error.  These  witnesses  had  testified  to 
a  conclnsion  rather  than  a  fact  as  to  whether 
there  was  a  stopping  place  for  letting  ofT  pas- 
sengers near  the  elevated  station  on  the  south 
side  of  the  railroad  tracks.  The  cars  always 
stopped  there,  and  passengers  had  a  right  to 
alight  there.  The  fact  that  the  witnesses 
were  familiar  with  the  mle  would  not  tend  to 
carry  the  inference  to  the  Jury  that  the  fail- 
ure to  observe  the  rule  constituted,  In  itself, 
an  act  of  n(?gligence.  The  question  of  negli- 
gence Is  one  thing.  As  to  whether  or  not 
the  witnesses  were  familiar  with  the  rale  Is 
an  entirely  different  question,  and  has  no 
bearing  upon  the  question  of  negligence. 
Knowledge  of  the  rale  on  the  part  of  these 
witnesses  would  neither  convict  nor  excuse 
appellant  for  the  act  in  question. 

"It  Is  also  insisted  that  the  trial  court  erred 
In  permitting  the  redirect  examination  of  the 
witness  Thldcston,  as  to  a  conversation  with 
Dr.  McCutcheon.  We  think  the  door  was 
opened  for  this  examination  by  the  cross-ex- 
ajnlnatlon  of  the  witness  in  which  fragments 
of  the  conversation  had  been  drawn  out  Ap- 
pellee, by  the  familiar  rule,  was  entitled  to 
the  whole  conversation. 

"The  question  put  to  the  witness  Hagstrom 
as  to  whether  it  was  physically  possible,  in 
the  nighttime,  for  the  motorman  on  the  front 
of  the  car  to  see  anybody  getting  off  the  rear 
platform  of  a  box  car,  called  for  a  mere  mat- 
ter of  <q;)lnion,  and  the  objection  to  it  was 
l^operly  sustained. 

"Appellant  complains  that  Dr.  Ferguson,  a 
witness  for  appellee,  was  permitted  to  state 
that,  in  an  examination  of  appellee  made  by 
him  the  day  he  testified,  he  'found  deformity, 
and  abnormal  mobility  of  the  hip,  an  apparent 
inability  to  use  if ;  the  objection  being  to  the 
last  clause  of  the  answer.  The  witness,  be- 
fore this  evidence  was  given,  had  testified  to 
the  same  thing  without  objection.  Subse- 
quently he  testified  without  objection  as  fol- 
lows :  'I  have  seen  a  limb  with  the  fracture 
of  the  neck  of  the  femur  where  there  was 
nonunion,  where  they  were  able  to  use  it 
fairly  well,  and  I  have  seen  others  where 
tbey  could  not  use  it  at  all.  How  it  is  In  this 
case  he  will  have  to  testify  to.  I  do  not 
know  that  I  could  only  form  my  opinion  on 
that  My  examination  would  not  reveal  that' 
It  Is  clear  from  this  evidence  that  Dr.  Fep- 
Cruson  was  giving  his  opinion  In  the  express 
sion  which  was  objected  to.  He  expressly 
disclaims  any  knowledge  of  the  tact,  and 
saya  that  his  examination  would  not  reveal 
the  fact  one  way  or  the  other.  Be  was  com- 
petent to  give  an  opinion  as  an  expert    The 


court  did  not  err  In  allowing  the  testimony 
to 'stand. 

"We  do  not  tlilnk  there  was  reversible  error 
In  allowing  the  son  of  appellee,  William  J. 
Ijowltz,  to  testify  that  appellee  complained  of 
pain  in  his  left  leg.  From  the  context  of  the 
testimony  of  this  witness  it  appears  that  the 
time  referred  to  by  the  witness  was  some- 
where from  the  time  of  the  dcddent  to  about 
an  hour  thereafter,  when  the  witness  left  his 
father's  house  to  go  to  Us  brother's  home. 
It  may  have  been  near  enough  to  the  time 
and  place  of  the  accident  to  make  it  a  part 
of  the  res  gestte.  That  doea  not  clearly  ap- 
pear from  the  record.  But  conceding  that 
the  answer  was  an  improper  one.  In  view  of 
the  uncon^adlcted  testimony  In  the  case  as 
to  the  character  of  the  injury  received  by  ap- 
pellee, we  do  not  think  that  It  was  of  such 
prejudicial  character  that  a  different  result 
would  have  followed  had  It  been  excluded. 
West  Chicago  Street  Railroad  Ca  r.  Carr, 
170  IlL  478,  48  N.  B.  992. 

"Appellant  requested,  and  the  trial  court 
refused  to  grlve  to  the  Jury,  the  following  In- 
struction: 'The  Jury  are  instructed  that 
the  rule  read  in  evidence  by  plaintiffs  attor- 
ney, claimed  to  be  a  rule  of  the  defendant 
relating  to  the  conduct  of  conductors  and 
motormen  at  railway  crossings,  was  not  ad- 
mitted by  the  court,  nor  should  It  be  con- 
sidered by  the  Jury,  as  furnishing  a  substan- 
tive ground  of  complaint  to  the  plaintiff, 
and  there  can  be  no  recovery  In  this  case 
on  said  rule.'  In  West  Chicago  Street  Rail- 
road Co.  V.  Fetters,  196  111.  298,  63  N.  H. 
662,  the  court  said:  'We  think  the  appellant 
was  not  prejudiced  by  the  refusal  of  the  trial 
court  to  give  this  instruction  to  the  Jury. 
This  class  of  instructions,  which  select  one 
Item  of  evidence  or  one  fact  disclosed  by  the 
evidence  and  state  that  a  certain  conclusion 
does  not  follow  as  a  matter  of  law,  from  tiiat 
fact  are  calculated  to  mislead  and  confuse  a 
Jury.  •  •  •  If  an  instruction  of  this 
nature  were  held  proper,  it  would  bp  possible 
for  a  defendant  to  select  each  'mere  fact" 
constituting  the  entire  chain  of  facta  by 
which  negligence  was  proved,  and  enable  the 
court  to  instruct  the  Jury  that  each  of  these 
links  In  the  chain  did  not  of  itself,  consti- 
tute n^llgence,  and  while  each  particular 
link  might  not  of  itself  constitute  negligence, 
yet  the  whole  taken  together  would,  and 
thereby  the  court  would  be  enabled  to  lo- 
Btruct  the  Jury  on  the  facts,  and  take  away 
the  consideration  of  facts  from  them.'  The 
instruction,  commented  upon  In  the  above 
language  was  to  the  effect  that  no  presump- 
tion of  negligence  arises  against  the  defend- 
ant from  the  mere  fact  that  the  plaintiff  was 
Injured  in  connection  with  defendant's  cars. 
We  regard  the  comments  of  the  court  as 
equally  applicable  to  the  refused  Instructioo 
in  this  case.  One  Is  as  correct  in  point  of 
law,  as  the  other.  The  plaintiff  in  that 
case  could  not  have  made  out  his  case  by 
proving  that  he  was  injured  tn  con 
Uigitized  by' 
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with  defenatnfs  can.  The  plaintiff  in  this 
case  conid  not  make  out  his  case  by  proving 
the  rule  of  the  defendant  If  this  Instmc- 
tlon  had  been  given,  the  Jury  might  easily 
have  concluded  that  the  court  meant  to  tell 
them  that  there  could  be  no  recovery  In  the 
case,  based  on  the  act  of  the  motorman  in 
starting  up  the  car,  while  appellee  was  in 
the  act  of  alighting  therefrom,  without  using 
proper  care  to  ascertain  that  no  passenger 
was  attempting  to  get  on  or  off  the  car.  Or, 
to  speak  more  generally,  the  jury  might 
easily  mistake  the  language  of  the  requested 
Instruction  to  mean  that  there  could  be  no 
recovery,  based  on  the  violation  of  the  rule 
of  duty  imposed  by  law  upon  appellant, 
which  was  sought  to  be  enforced  by  the  ryle 
of  appellant  We  do  not  think  there  was 
error  in  refusing  the  Instruction. 

"It  is  insisted  by  appellant  that  under  the 
evidence  disclosed  by  the  record,  appellee 
was  ln]iu:ed  through  his  own  act  in  attempt- 
ing to  alight  from  the  car,  and  that  no  re- 
missness of  duty  in  the  premises  is  shown 
on  the  part  of  the  appellant.  These  were 
questions  of  fact  for  the  jury  under  in- 
structions of  the  court  At  the  instance  of 
the  appellant  27  instructions  were  given  to 
the  Jury  covering  every  possible  aspect  of 
the  case.  The  evidence,  •  •  •  its  weight, 
and  preponderance,  were  for  the  jury  to 
determine  under  the  instructions.  Appellee 
was  within  his  legal  rights  in  attempting  to 
alight  from  the  car  after  it  had  stopped  on 
the  south  side  of  Fortieth  street  West 
Chicago  Street  Railroad  Co.  v.  Manning, 
170  111.  417,  48  N.  B.  958;  Springfield  Rail- 
way Co.  v.  Hoeffner,  175  111.  634,  51  N.  E. 
884;  North  Chicago  Street  Railroad  Co.  v. 
Brown,  178  111.  187,  52  N.  B.  864;  Chicago 
West  Division  Railway  Co.  v.  Mills,  105  IlL 
63.  •  •    ♦    •    The  judgment  is  affirmed." 

We  concur  in  the  foregoing  views  express- 
ed by  the  Branch  Appellate  Court,  and  adopt 
the  same  as  the  opinion  of  this  court  in  this 
case.  Accordingly,  the  judgment  of  the 
Branch  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


(218  111.  92) 
CHICAGO   CITY  RY.    CO.    v.   HKNRT. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  TBIAL— DiBECTINQ   VERDICT. 

Where  plaintiff's  testimony  as  to  the  man- 
ner in  which  he  was  injured  while  attempting 
to  board  a  street  car  is  improbable,  and  de- 
fendant's evidence  tends  to  show  that  be  was 
injured  on  a  different  day  and  in  an  entirely 
different  manner,  it  is  error  to  take  the  case 
from  the  jury. 

2.  Dauaoes— PXBSONAI.  Irjubies— Expenses. 

A  passenger,  injured  on  a  street  car  by  the 
negligence  of  the  railroad  company,  may  re- 
cover all  reasonable  doctor's  and  surgeon's 
fees,  and  may  show  that  a  further  surgical 
operation  may  be  necessary. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent  Dig.  Carriers,  S  1338 ;  voL  15,  Cent  Dig. 
Damages,  i  243.J 


&   SaMB— EVIDKNOX. 

Where,  in  an  action  for  personal  fnjnriea, 
there  is  no  evidence  that  a  surgical  operation 
has  been  performed  or  is  necessary,  evidence 
that  a  man  in  plaintiff's  station  of  life  w^ould 
have  to  have  $200  to  be  operated  upon  is  in- 
competent 

4.  Tbial— Objections  to  Evidence. 

Defendant  objected  to  a  question  asked 
of  a  witness,  and  the  court  allowed  the  witness 
to  answer  after  the  question  was  pnt  in  a 
different  form.  Held  in  effect  an  overruling  of 
the  objection,  and  on  defendant's  exception  the 
ruling  is  preserved  for  review. 

5.  EVTDENOE— DECUlRATIONS  AGAINST   IlTTEB- 
BST. 

In  an  action  for  personal  injuries,  evidence 
of  statements  of  plaintiff  made  out  of  court 
to  a  doctor  as  to  the  cause  of  certain  physical 
disorders  prior  to  the  accident  in  which  the 
injuries  were  received,  being  in  the  nature  ot 
admissions  against  interest,  was  erroneoosly 
excluded. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  James  F.  Henry  against  the 
Chicago  City  Railway  Company.  Judgment 
for  plaintiff  was  affirmed  by  the  Appellate 
Court,   and  defendant   aH>eaIs.     Reversed. 

Rehearing  denied  December  6,  1905. 

William  J.  Hynes,  Samuel  S.  Page,  and 
Watson  J.  Ferry  (Mason  B.  Starring,  of 
counsel),  for  appellant  Oeorge  E.  Oorman, 
for  appellee. 

CARTWRI6HT,  O.  J.  This  is  an  action 
of  trespass  on  the  case,  brought  by  appellee 
in  the  circuit  court  of  Cook  county  against 
appellant,  to  recover  damages  for  personal 
Injuries  alleged  to  have  been  sustained  by 
plaintiff  while  attempting  to  board  one  of 
the  defendant's  electric  street  railway  can 
on  August  2,  1902,  at  the  corner  of  Went- 
worth  avenue  and  Twenty-Fifth  Place,  in 
the  city  of  Chicago.  The  act  of  the  defend- 
ant relied  upon  for  a  recovery  was  suddenly 
starting  the  car  while  idaintiff  was  getting 
on,  and  his  injuries  were  alleged  to  have 
resulted  from  his  I)elng  thrown  upon  the 
ground.  The  plea  was  the  general  issue, 
and  there  was  a  verdict  for  f2,500,  upon 
which  judgment  was  entered.  The  Branch 
Appellate  Court  for  the  First  District  af- 
firmed the  judgment,  and  the  case  is  brought 
here  by  a  further  appeal. 

It  is  argued  on  l>ehalf  of  appellant  tlut 
the  trial  court  ored  in  refusing  to  direct  a 
verdict  of  not  guilty  at  the  close  of  all  the 
evidence,  on  the  ground  that  the  evidence 
for  the  plaintiff  was  of  such  a  cliaracter  as 
not  to  impress  reasonable  minds  with  its 
probability  or  truth.  The  plaintiff  and  one 
witness  testifying  in  his  behalf  gave  testi- 
mony that  the  car  came  to  a  stop,  and  that 
while  plaintiff  was  In  the  act  of  getting  on, 
and  bad  one  foot  on  the  ground  and  one 
on  the  step  of  the  rear  platform  and  had 
hold  of  the  handles,  the  car  was  started  and 
he  was  thrown  to  the  ground.  The  defend- 
ant claimed  that  the  accident  did  not  occur 
on  August  2d,  but  on  August  4th:  tliat  in- 
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Btead  of  attempting  to  board  the  car  he  at- 
tempted to  alight  from  it  while  It  was  In 
motion  without  notifying  either  the  conduct- 
or or  the  motorman  of  his  Intention,  and 
that  whatever  Injuries  he  sustained  were 
caused  by  his  own  negligence  In  so  at- 
tempting to  leave  the  car.  There  was  testi- 
mony of  six  witnesses  that  an  accident 
occurred  in  the  manner  claimed  by  the  de- 
fendant, and  which  tended  to  prove,  more 
or  less  directly,  that  plaintiff  was  the  person 
Injured.  The  real  ground  of  the  motion  to 
direct  a  verdict  was  that  the  plalntlfT's  de- 
scription of  the  manner  in  which  the  ac- 
cident occurred  was  so  Improbable  as  to 
demonstrate  that  it  was  not  true,  that  in 
view  of  the  common  observation  and  ex- 
perience he  should  not  have  been  believed 
by  the  court  and  Jury,  and  that  the  testi- 
mony of  the  plalntlfC  and  his  witness  was 
clearly  overcome  by  the  evidence  on  the 
part  of  the  defendant  If  all  that  is  claimed 
in  that  respect  should  be  conceded,  the  court 
would  not  have  been  authorized  to  direct  a 
verdict  of  not  guilty.  The  question  raised 
Is  only  one  of  credibility  or  probability  as 
to  the  facts,  which  would  be  a  proper  ques- 
tion to  be  considered  by  the  court  on  a  mo- 
tion for  a  new  trial  or  by  the  Appellate 
Court,  but  which  is  not  open  for  our  con- 
sideration. There  was  nothing  in  plaintiff's 
account  of  the  transaction  inconsistent 
with  or  repugnant  to  the  fixed  laws  of  na- 
ture, or  of  such  a  character  that  no  amount 
or  kind  of  evidence  would  induce  a  reason- 
able ]?erson  to  believe  it.  There  was  no 
efror  in  refusing  to  direct  a  verdict. 

One  of  the  two  principal  injuries  which 
'plaintiff  claimed  he  had  suffered  from  the 
accident  was  a  hernia.  The  doctor  who  had 
treated  him,  testifying  In  his  behalf,  de- 
scribed the  hernia  and  stated  to  the  Jury  Its 
^ect  upon  his  health,  both  in  the  past  and 
In  the  future.  He  testified  that  It  would 
weaken  the  plaintiff  and  make  him  nervous, 
and  that  he  had  recommended  him  to  have 
an  operation  performed,  but  none  had  ever 
been  performed,  and  there  was  no  evidence 
tending  to  show  that  one  was  contemplated 
or  would  be  required.  It  was  not  a  case 
where  the  surgical  operation  must  be  per- 
formed, but  was  a  case  where  the  plaintiff 
could  have  it  performed  or  not,  as  he  saw 
fit  The  doctor  testified  to  the  usual,  ordi- 
nary, and  customary  charge  for  medical  and 
surgical  services  which  he  had  rendered  to 
the  plaintiff,  and  he  was  then  asked  what 
such  an  operation  as  he  referred  to  for 
curing  the  hernia  would  cost.  The  defend- 
ant objected  to  the  question.  The  court, 
before  ruling  on  the  objection,  asked  the  wit- 
ness if  he  knew  what  a  man  In  plaintiff's 
station  In  life  would  have  to  have  fo  be 
properly  operated  upon  by  a  competent 
surgeon.  The  witkiess  answered  that  he  did, 
and  the  court  then  said  that  he  could  tell 
tbe  Jury.    The  defendant  excepted  to  the 


ruling,  and  the  witness  answered,  "About 
$250."  The  question  was  improper  and  the 
evidence  incompetent  in  any  view  of  the 
case.  Not  only  had  no  expenses  for  a  sur- 
gical operation  been  incurred,  but  there 
was  no  evidence  that  any  operation  was 
contemplated,  and  the  question  was  not 
what  would  have  been  a  reasonable  charge 
for  such  an  operation,  but  how  much  a  man 
in  the  station  of  life  of  the  plaintiff  would 
have  to  have  to  be  operated  upon  by  a  com- 
petent surgeon.  The  question  was  not  even 
what  plaintiff  would  be  charged  for  the 
service,  or  what  would  be  a  usual,  ordinary, 
or  reasonable  charge.  One  who  has  been 
injured  by  the  wrongful  act  of  another  may  ~ 
recover  all  reasonable  expenses  which  he 
has  Incurred  for  doctor's  or  surgeon's  fees, 
medicines,  and  nursing  rendered  necessary 
In  endeavoring  to  be  cured  of  his  injuries. 
City  of  Chicago  v.  Langlass,  66  111.  361; 
Village  of  Sheridan  v.  Hlbbard,  119  111.  307, 
9  N.  B.  901;  ConsoUdated  Coal  Co.  v.  Haen- 
ni,  146  111.  614,  36  N.  B.  162;  8  Am.  &  Bng. 
Bncy.  of  Law  (2d  Bd.)  645;  13  Cyc.  78.  He 
must  exercise  reasonable  care  to  effect  a  cure 
and  mitigate  the  effect  of  the  wrongful  act 
and  is  entitled  to  recover  all  legitimate  ex- 
penses incurred  for  that  purpose,  and,  it  it 
Is  proved  that  further  expenses  for  a  sur- 
gical operation  or  medical  treatment  or  at- 
tendance will  necessarily  be  required,  the 
Jury  may  take  that  fact  into  account  II 
was  competent  for  the  plaintiff  to  show, 
by  evidence,  the  value  of  the  expenses  which 
he  had  Incurred  for  medical  and  surgical 
services,  and  if  be  would  be  subject  to  like 
expenses  in  the  future  it  would  be  competent 
to  prove  the  fact  Bnt  that  wa»  not  done. 
There  was  evidence  of  what  the  future  ef- 
fect of  the  hernia  upon  the  plaintiff  would 
be,  and  under  an  instruction  given  at  the 
instance  of  the  plaintiff  the  Jury  were  au- 
thorized to  assess  damages  on  the  ground 
that  plaintiff  suffered,  and  would  suffer  in 
the  future,  from  the  hernia.  They  were 
authorized  to  give  damages  for  future  suf- 
fering and  loss  of  health  on  account  of  the 
Injuries  proved,  including  the  hernia,  and 
In  addition  the  court  permitted  proof  that 
plaintiff  would  have  to  Itave  $250  to  be 
operated  upon  by  a  competent  surgeon. 
The  principal  answer  to  the  assignment  of 
error  is  that  the  defendant  did  not  object 
to  the  question  when  asked  by  the  court 
The  question  asked  by  counsel  as  to  what 
an  operation  such  as  he  referred  to  would 
cost  was  objected  to.  The  court  put  the 
question  in  different  shape,  and  asked  the 
witness  If  he  knew  what  a  man  would  have 
to  have  to  be  properly  operated  on  by  a 
competent  surgeon,  and  when  the  witness 
said  that  he  knew,  the  court  said  that  he 
might  tell.  This  was  overruling  the  ob- 
jection, and  the  defendant  by  excepting  did 
all  that  was  required  to  obtain  a  review  of 
the  ruling. 
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There  are  some  other  complalnta  of  ml- 
tngs,  In  excluding  evidence  of  Btatements 
of  the  plalntlfr  made  out  of  court  to  a  doc- 
tor as  to  the  cause  of  certain  pbyglcal  dis- 
orders, and  as  to  his  previously  hSTlng  worn 
a  belt  or  bandage  about  his  abdomen.  The 
evidence  being  in  the  nature  of  admissions 
or  declarations  against  Interest,  the  court 
erred  in  excluding  the  evidence. 

For  the  error  above  pointed  out,  the  Judg- 
ments of  the  Appellate  C!oart  and  the  cir- 
cuit court  of  Cook  county  are  reversed, 
and  the  cause  Is  remanded  to  the  circuit 
court. 

Beversed  and  remanded. 

(21S  in.  158) 

BIRD  et  al.  v.  BIRD  et  al. 
(Supreme  Court  of  lUiixois.    Oct  24,  1905.) 

1.  EQumr  —  Pleading  —  Waiveb    of    Objeo- 

.    TIONS. 

An  objection  that  a  bill  is  miiltifarions  Is 
waived  by  filing  answers  to  tlie  bill  and  volun- 
tarily submitting  tlie  cause  for  a  hearing  on 
the  merits  after  the  overruling  of  a  demurrer 
to  the  bill. 

[Ed.  Note. — For  cases  in  point,  see  vol.  19, 
Cent.  Dig.  Equity,  §  663.) 

2.  EVIDENCB — DKCXARATIORB    AGAmST    IlTTSB- 
XBT. 

In  a  suit  to  set  aside  a  will  and  also  cat- 
tain  deeds  made  by  testator,  declarations 
made  by  a  grantee  in  a  deed,  who  was  not  a 
legatee  under  the  will,  that  he  considered  the 
grantor  of  unsonnd.mind,  are  competent  on  the 
issue  of  the  validity  of  the  deed  to  the  declar- 
ant 

[Ed.  Note.^-For  cases  In  point,  see  vol.  20, 
Cent  Dig.  Evidence,  iS  I0G7,  1106.] 

8.  Tbial  —  iNsTftuonoNs  —  Restbiction  or 

£!VIDltITCE. 

Where  evidence  competent  on  certain  issues 
is  admitted,  a  part^  who  desires  to  have  such 
evidence  restricted  to  those  issues  should  ask 
an  instruction  to  that  effect 

[Ed.  Note. — ^For  cases  in  point  see  vol.  46, 
Cent  Dig.  Trial,  §  632.] 

4.  Appeal — Pbesekvation  of  EanOBS — Neces- 
siTT  fob  Objection — Suits  iw.  Ohanceby. 
Since  a  suit  to  cancel  deeds  is  a  proceeding 
in  chancery,  and  the  verdict  of  the  Jury  is  mere- 
ly advisory,  it  is  not  necessary  that  a  formal 
objection  and  exception  be  made  a.nd  taken  to 
rulings  admitting  incompetent  evidence,  in  order 
to  preserve  the  same  for  appellate  review. 

[Bid.  Note. — For  cases  in  point,  see  vol.  19, 
Oent  Dig.  Equity,  §§  745-748.] 

6.  Same — Mattebs  not  iw  Recobo — ^Recitals 
IW  MonoR  fob  New  Tbiai,. 

Improper  remarks  by  the  trial  judge  and 
other  alleged  errors,  which  appear  solely  from 
the  recitals  of  the  motion  for  new  trial,  cannot 
be  considered  by  the  Svtpreme  Court. 

6.  Samb  —  HABMI.E8S  Ebsob  —  Abseitce  of 
Genebal  Vebdiot, 

The  fact  that, a  jury  in  a  will  contest  re- 
turned only  answers  to  special  interrogatories, 
and  did  not  return  a  general  verdict,  did  not 
render  the  decree,  fatally  erroneous,  where  the 
anaweca  to  the  special  interrogatories  contained 
the  substance  of  Uie  general  verdict,  and  no  ob- 
jection was  made  to  the  absence  of  a  formal 
general  verdfot 

7.  EQurrY— Tbiai  bt  Just— Vebimct. 

3  Starr  &  a  Ann.  St  1800,  p.  3167,  pro- 
viding that  in  all  trials  by  juries  in  civil  pro- 


ceedings the  Jury  may  render  tn  their  discretion 
a  general  or  special  verdict,  had  no  application 
to  a  suit  in  chancery,  where  the  verdict  of  the 
jury,  if  rendered,  is  but  advisory  to  the  court 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  P,  A.  Pearce,  Judge, 

Bill   In  chancery  by  Nettie  A.  Bird   and 
others  against  John  Bird  and  others.     From 
a  decree  for  the  former,  the  latter  appeal. 
AfOrmed. 
.   Retaeariiig  denied  December  6,  1905. 

O.  3.  Borden,  George  Huffman,  and  To- 
hlll  &  Kingsbury,  for  appellants.  Gee  & 
Barnes,  J.  E.  McGaughey,  and  J.  D.  Madding, 
for  appellees. 

PER  CURIAM.  This  was  a  bill  In  chan- 
cery filed  In  the  circuit  court  of  Lawrence 
county  to  contest  the  will  of  John  Bird,  Sr, 
deceased,  and  also  for  a  decree  in  chancery 
canceling  certain  deeds  described  In  the  bill. 

John  Bird,  Sr.,  died  March  23,  1003,  aged 
about  84  years.  On  August  30,  1901,  be  ex- 
ecuted two  deeds;  one  purporting  to  convey 
80  acres  of  land  to  John  Bird,  Jr.,  his  son. 
and  the  other  purporting  to  convey  another 
tract  of  like  extent  to  Jeremiah  Miller,  bis 
son-in-law.  On  May  23, 1903,  he  executed  his 
last  will.  The  bill  charged  that  the  said  John 
Bird,  Sr.,  at  the  time  of  the  execution  of 
■these  deeds  and  of  his  will,  was  lacking  in 
mental  capacity  to  execute  the  instruments, 
and  each  of  them,  and  also  charged  that  he 
was  unduly  Influenced  by  his  said  son,  John 
Bird,  Jr.,  to  execute  the  will  and  the  deeds. 
A  demurrer  was  presented,  and  it  was  urged 
.that  the  bill  was  multifarious.  The  court 
overruled  the  demurrer,  and  answers  were 
filed  denying  the  charges,  and  a  Jury  was 
'impaneled  and  a  bearing  had,  and  a  decree 
was  entered  declaring  John  Bird,  Sr.,  was 
mentally  Incapable  to  execute  the  will  and 
each  of  the  deeds,  and  that  such  instruments 
were  without  legal  force  or  efficacy.  The 
proponents  hare  prosecuted  this  appeal  to 
reverse  the  decree.  Having  filed  answers 
to  the  bill  and  voluntarily  consented  to  the 
submission  of  the  cause  for  hearing  on  the 
merits,  the  objections  raised  by  the  demurrer 
that  the  bill  is  multifarious  must  be  regarded 
as  waived.  Ring  r.  Lawless,  190  111.  520,  60 
N.  E.  881. 

The  issues  as  to  the  validity  of  the  wUI 
and  of  the  deeds  were  submitted  to  the  Jury 
together.  Proof  of  certain  admissions  made  by 
Jeremiah  Miller,  being  against  his  interest 
were  properly  receivable  in  evidence  on  the 
Issue  as  to  the  mental  capacity  of  John  Bird, 
Sr.,  to  execute  the  deed  to  him  (Miller).  The 
admissions  were  to  the  effect  that  Miller  did 
not  regard  John  Bird,  Sr.,  as  possessed  of  a 
sound,  disposing  mind,  and  the  Jury  could 
have  considered  them  as  bearing  on  the  Is- 
sues as  to  the  validity  of  the  will,  as  well  as 
on  the  Issues  as  to  the  deed  to  Miller.  But 
It  does  not  appear  that  objection  was  made 
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or  any  exception  taken  to  the  Introduction  of 
this  proof  as  io  tbe  declarations  of  Miller: 
The  declarations  were  proper  as  to  the  Issue 
of  tbe  validity  of  the  deed  to  Miller,  and, 
as  no  objection  or  exception  was  entered  In 
the  trial  court  to  the  admission  of  the  testi- 
mony, it  cannot  now  be  urged  in  this  court 
that  the  Introduction  of  the  proof  of  such 
declarations  constitutes  reversible  error. 
The  proceeding,  so  far  as  the  attack  on  the 
deeds  Is  concerned,  Is  an  ordinary  chancery 
proceeding,  and  the  findings  of  the  jury  as  to 
the  issues  relative  to  the  valldl^  of  the 
deeds  were  advisory,  merely,  to  the  chancel- 
lor. The  rules  of  chancery  practice  applied, 
and  It  was  not  necessary,  in  order  to  preserve 
for  review  the  contention  that  Incompetent 
evidence  was  admitted,  that  that  objection 
should  have  been  formally  made  and  an  ex- 
ception entered  to  the  ruling  of  the  court 
thereon.  Smith  v.  Newland,  40  111.  100 ;  Mil- 
ler y.  Whelan,  158  III.  544,  42  N.  E.  59. 

Two  witnesses  testified  to  declarations 
made  by  Miller.  One. witness  testified  that 
the  conversation  with  Miller  was  about  the 
time  the  deed  was  made  to  htm  (Miller), 
The  other  witness  testified  to  a  conversation 
with  Miller  in  1902,  shortly  after  the  deed 
bad  been  made  to  Miller,  and  both  alleged 
declarations  were  before  the  will  had  been 
executed.  The  testimony  was  proper  for  the 
consideration  of  the  jury  in  arriving  at  a 
conclusion  as  to  the  Issue  as  to  the  deed  to 
Miller,  and  there  seems  little  reason  to  believe 
that  tbe  jury  would  have  understood  it  other- 
wise, especially  in  view  of  the  fact  that 
Miller  was  not  a  legatee  under  the  will.  The 
evidence  being  competent  for  the  one  purpose, 
If  the  appellants  feared  tbe  jury  might  think 
it  competent  for  another,  they  should  have 
asked  the  court  to  direct  the  jury,  by  an  In- 
struction, that  the  proof  was  proper  to  be  con- 
sidered with  reference  to  the  validity  of  the^ 
deed  to  MQler. 

It  is  urged  appellants'  cause  was  im- 
properly prejudiced  hy  remarks  of  the  trial 
Judge  in  the  presence  of  the  Jury,  These  al- 
leged remarks  are  set  forth  in  the  motion 
for  a  new  trial,  and  do  not  otherwise  appear 
In  the  record.  It  is  a  familiar  rule  of  prac- 
tice that  alleged  errors  cannot  thus  be  pre- 
served for  review. 

In  the  brief  of  appellants  in  chief  com- 
plaint is  made  of  the  instructions,  but  in  the 
reply  brief  It  is  conceded  these  alleged  errors 
bare  not  been  preserved  for  revision  by  this 
conrt. 

It  is  complained  that  the  court  submitted 
to  tbe  Jury  12  special  interrogatories  calling 
for  findings  by  the  jury  on  questions  of  fact, 
and  that  such  requests  or  questions  of  fact 
were  not  submitted  to  the  appellants  at  any 
time,  in  violation,  as  appellants  contend,  of 
tbe  express  provisions  of  the  statute.  Hurd's 
TLev.  St  1908,  p.  1407.  Here,  again,  the  ap- 
pellants rely  solely  on  recitations  made  In  the 
motion  filed  by  them  for  a  new  trial  to  show 


that  the. Interrogatories  or  Special  verdictc 
were  not  presented  to  them,  and,  aside  from 
all  other  considerations,  the  contention  can- 
not be  considered  for  the  reason  the  alleged 
Improper  action  of  the  court  has  not  been  pre- 
served in  tbe  certificate  of  the  trial  Judge,  by 
which  we  are  to  be  governed  as  to  the  oc- 
currences of  the  trial.  We  may  remark,  how- 
ever, that  Ip  Harp  v.  Parr,  168  lU.  459.  48  N. 
E.  113,  we  held  that  Interrogatories  in  no  ma- 
terial respect  different  from  those  here  under 
consideration  could  not  be  regarded  as  within 
the  meaning  of  the  act  In  relation  to  special 
findings. 

It  is  urged  that  the  Jury  did  not  return 
a  general  verdict,  but  only  answers  to 
special  interrogatories,  and  that  the  court 
erroneously  proceeded  to  enter  a  decree  with- 
out any  general  verdict  on  which  to  base 
the  same.  The  court  submitted  to  the  Jury 
the  following  questions,  to  be  answered  by 
them:  No.  1.  "Was  the  writing  offered  In 
evidence  purporting  to  be  the  last  will  and 
testament  of  John  Bird,  Sr.,  the  last  will 
and  testament  of  the  said  John  Bird,  Sr.? 
No.  2.. "At  the  time  of  the  making  of  the 
purported  will  was  the  Said  John  Bird,  Sr., 
of  sound  mind  and  disposing  memory?  No. 
3.  "At  the  time  of  the  making  of  the  pur- 
ported will  offered  In  evidence  was  any  un- 
due Influence  used  upon  John  Bird,  Sr.,  to 
control  him  In  making  said  will?"  The 
jury  an^weted  each  of  these  questions  by 
writing  the  word  "No"  in  tbe  space  left 
after  each  Interrogatory  for  the  answer 
thereto. 

In  Harp  v.  Parr,  supra,  we  held  that  like 
questions  were  not  within  the  meaning  of 
the  statute  In  relation  to  special  verdicts. 
We  think  all  suits  in  chancery  wherein  the 
statute  provides  the  Issues  made  may  .be 
tried  by  a  Jury  (as  a  bill  to  contest  a  will, 
a  bill  for  divorce,  etcj.  In  which  the  ver- 
dicts rendered  have  the  'force  and  effect 
of  the  verdict  of  a  Jury  In  an  action  at  law, 
are  "civil  proceedings,"  within  the  mean- 
ing of  those  words  as  employed  In  the  stfttute 
In  relation  to  the  verdicts  of  Juries  in  civil 
cases,  being  the  act  which  provides  for  the 
submission  of  special  questions  of  fact  to  be 
answered  by  juries.  That  act  provides  that 
Hi  all  trials  by  Juries  in  civil  proceedings 
in  courts  of  record  the  Juiy  may  render,  in 
their  discretion,  a  general  or  special  verdict 
8  Starr  &  C.  Ann.  St  1806,  p.  8167.  The 
statute  has  no  relation  to  suits  In  equity  in 
which  an  Issue  Of  fact  is  made  and  sub- 
mitted to  a  Jury  for  a  verdict  which,  wben 
rendered,  is  but  advisory  to  the  court,  as 
were  the  verdicts  in  the  case  at  bar  which 
related  to  the  validity  of  the  deeds.  In 
such  cases  the  sole  function  of  the  Jury  is 
to  determine  certain  questions  of  fact  which 
are  framed  and  submitted  to  them  for  a 
finding,  by  which  the  court  may  be  advised, 
but  by  which  he  may  or  may  not  be  con- 
trolled in  entering  the  decree,  as  his  sound 

Digitized  by  V^OOQ  IC 


762 


75  NORTHEASTERN  REPORTER. 


Oil. 


Judicial  discretion  may  determine.  In  the 
preparation,  submission,  and  decision  of 
such  issues  of  fact  for  advisory  verdicts 
the  rules  of  chancery  practice  apply,  and  the 
statute  in  question  has  no  application.  All 
of  the  Interrogatories  submitted  were  of  this 
character,  except  the  three  which  we  have 
hereinbefore  set  out  The  first  of  the  ques- 
tions, relative  to  the  Issue  as  to  the  validity 
of  the  will,  contained  the  substance  of  a 
general  verdict  finding  that  the  instrument 
purporting  to  be  the  last  will  of  decedent 
was  not  his  last  will.  It  was  answered  by 
the  Jury  isr  the  negative,  and  the  second 
finding  of  the  Jury,  that  said  John  Bird,  Sr., 
was  not  of  sound  and  disposing  mind  when 
the  alleged  will  was  executed,  disclosed  the 
ground  on  which  the  Jury  rested  the  conclu- 
sion that  the  Instrument  was  not  the  valid 
will  of  the  deceased.  It  does  not  appear 
that  any  objection  was  interposed  In  the 
trial  court  to  the  reception  by  the  court  of 
these  findings  of  the  jury  when  returned, 
nor  that  it  was  suggested  that  there  was  no 
general  verdict  or  that  a  verdict  in  that 
form  was  necessary.  It  Is  clear  that  the  ap- 
pellants were  not  in  anywise  prejudiced  by 
the  omission  of  a  formal  general  verdict 
In  view  of  all  this,  we  think  the  objection 
that  no  general  verdict  was  returned  should 
not  be  considered  tenable. 

In  response  to  the  insistence  that  the  de- 
cree Is  not  supported  by  the  evidence,  we 
have  carefully  read  the  testimony  as  print- 
ed in  the  abstract  In  point  of  numt)er  of 
witnesses  the  preponderance  was  with  the 
appellees.  That  alone  Is  not  the  criterion; 
but  lu  addition  to  that  we  find  the  evidence 
to  be  conflicting,  and,  so  far  as  we  can  dis- 
cover, the  witnesses  for  the  respective  par- 
ties were  of  equal  credibility.  Some  had 
longer  and  more  intimate  acquaintance  with 
the  deceased  than  others,  and  were  there- 
fore better  qualified  to  form  reliable  Judg- 
ments as  to  his  mental  power  and  capacity 
than  others,  and  some  had  what  seemed 
exceptional  opportunities  for  testing  the 
strength  of  mind  of  the  deceased.  But  these 
witnesses  who  were  thus  better  qualified  to 
Judge  of  the  power  of  the  deceased  to  make 
a  valid  will  or  valid  deeds  entertained  con- 
tradictory and  conflicting  views  as  to  his 
mental  condition.  There  was  abundant 
proof,  if  standing  by  itself,  to  sustain  the 
action  of  the  Jury  and  of  the  court,  and  af- 
ter a  thorough  investigation  of  all  of  the  tes- 
timony we  are  unable  to  say  that  the  ver- 
dict and  findings  of  the  Jury  are  palpably 
or  manifestly  wrong.  A  recitation  of  the 
testimony  would  not  be  of  benefit  to  the 
parties,  their  counsel,  or  the  profession.  Our 
duty  is  to  accept  the  verdict  and  decree  as 
correct 

The  decree  must  be,  and  is,  affirmed. 

Decree  affirmed. 


(218  III.  6Z> 

McLANNAN  et  al.  v.  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct  24,  1906l) 

1.  MUNICIFAI,  COBFOBATIOHS  —  LOCAI,  IM- 
FBOVEUENTS  —  OkDINANCES— NXCISdlTT  OF 
PUBUCATION. 

Under  Local  Improvement  Act  i  11- 
(Hurd'8  Rev.  St  1003,  p.  393),  reqoirinc  im- 
provement ordinances  to  be  referred  to  a  com- 
mittee and  published  in  proceedings  of  the 
council,  where  the  estimate  of  costs  exceeds 
the  sum  of  $100,000,  the  court  costs,  which 
are  to  be  paid  by  the  city  by  general  taxation, 
are  not  to  be  considered  in  determining  whether 
the  ordinance  shall  be  referred  and  published. 

2.  Same  —  Resoi.utior    fob    Imfbovemkiit  — 

SumCIENCT. 

A  resolution  for  a  local  improvement  de- 
scribing the  improvement  in  a  general  waj 
with  such  certainty,  when  considered  with  the 
estimate,  as  to  reasonably  advise  the  property 
owners  as  to  the  nature  of  the  improvement 
is  sufficient  without  containing  all  the  details 
required  in  an  ordinance. 

IKA.  Note. — ^For  cases  in  point  see  voL  36, 
Cent  Dig.  Municipal  Corporations,  {  811.] 

3.  Saio— Pboceedinos— Yabiance. 

A  first  resolution  for  a  public  improve- 
ment, stating  that  the  right  of  way  of  a  street 
railway  in  a  street  to  t>e  improved  was  ex- 
cepted from  the  improvement  did  not  materially 
vary  from  a  notice  of  public  hearing  whid 
failed  to  so  state. 

4.  Same— Reasonabixness   or   Obdinakcx— 

FiNniNGS. 

A  decision  of  the  cotmty  court  that  an 
ordinance  requiring  a  new  pavement  at  the 
intersection  of  streets  was  not  unreasonable 
would  be  sustained,  where  the  preponderance  of 
evidence  showed  that  the  pavement  at  the 
place  in  question  was  old  and  worn  out 

5.  Same — Pboceedikos — EvmcNcs  —  Asbebs- 
MENT  Roll— Objection. 

An  objection  to  an  assessment  roll  on  the 
ground  that  no  affidavit  showing  compliance 
with  Local  Improvement  Act  i  41  (Hnrd's 
Rev.  St  1903,  p.  400),  had  been  filed,  as  re- 
quired by  such  section,  was  properly  over- 
ruled, where  affidavits  were  attached  to  the 
assessment  roll,  and  the  objector  did  not  point 
out  wherein  they  were  defective. 

6.  Sahx— VEBDior. 

Under  Local  Improvement  Act  |  49 
(Hurd's  Rev.  St  1903,  p.  403),  provi^ng  that 
if  it  shall  appear  that  the  premises  of  an  ob- 
jector are  assessed  more  than  they  will  be  bene- 
fited by  the  improvement,  the  jury  sliall  so 
find,  a  verdict  declaring  ttiat  the  property  of 
tiie  objectors  is  not  assessed  more  than  it  will 
be  benefited,  nor  more  than  the  proportionate 
share  of  the  cost  of  the  improvement,  is  snffi- 
cient  without  stating  that  the  property  was 
"specially  benefited." 

Appeal  from  Cook  County  Court ;  O.  N.  Gar- 
ter, Judge. 

Application  by  the  dty  of  Chicago  for  the 
confirmation  of  an  assessment  against  John 
A.  McLannan  and  others.  From  a  judgment 
of  confirmation,  defendants  appeal.    Affirmed. 

Rehearing  denied  December  6, 1905. 

F.  W.  Becker,  for  appellants.  Robert  Red- 
field  and  Frank  Johnston,  Jr.  (Edgar  Bron- 
son  Tolman,  Corp.  Counsel,  of  counsel),  for 
appellee. 

RICKS,  3.  The  county  court  of  Cook  coun- 
ty confirmed  an  assessment  against  certain 
property  of  appellants  for  paving  Cottage 
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Grove  avenae.  In  Chicago,  and  appellants 
appeal  from  the  Judgment  of  confirmation. 

On  the  12th  day  of  April,  1904,  appellants 
■were  rnled  to  file  objections.  If  any  they  had, 
to  the  proceeding  or  assessment.  On  the  14th 
of  the  same  month  they  filed  11  objections. 
The  cause  was  called  for  trial  on  April  3, 
1905,  on  legal  objections,  when  appellants 
asked  leave  to  file  6  more  legal  objections. 
No  reason  was  shown  why  any  of  them, 
except  the  twelfth,  had  not  been  filed  with- 
in the  year  that  the  case  had  been'  pending. 
The  twelfth  objection  was.  In  effect,  that  the 
ordinance  was  unreasonable,  In  that  it  pro- 
vided for  .the  paving  of  the  Intersection  at 
Sixty-Seventh  street  and  Cottage  Grove  ave- 
nue, which  was  already  paved.  Counsel, 
ni>on  oath,  stated  that  be  was  not  aware 
that  that  Intersection  was  paved  until  recent- 
ly before  the  hearing,  and  for  that  reason 
did  not  file  the  objection  sooner.  The  court 
permitted  the  filing  of  the  twelfth  objection, 
and  denied  leave  to  file  the  others..  With 
reference  to  them,  connsel  stated  at  the  time 
that  the  points  sought  to  be  made  by  the  ad- 
ditional objections  had  arisen  and  been  dis- 
cussed since  the  Sling  of  the  original  objec- 
tion. We  have  looked  Into  them,  and  are 
satiafled  that  the  court  did  not  abuse  its 
discretion  In  refusing  to  allow  them  to  be 
filed. 

The  legal  objections  filed  were  overruled, 
and  It  Is  insisted  that  the  court  erred  In 
overruling  five  of  them.  It  Is  urged  that  the 
estimate  of  the  cost  of  the  Improvement  ex- 
ceeded $100,000,  and  that  the  ordinance  was 
not  referred  to  a  committee  and  published 
In  the  proceedings  of  the  council,  as  required 
by  section  11  of  the  local  improvement  act 
(Hurd's  Bev.  St  1903,  p.  393).  That  section 
has  no  ai^Iication,  unless  the  "estimate  of 
cost  shall  exceed  the  sum  of  $100,000,  ex- 
clusive of  the  amount  to  be  paid  for  land  to 
be  taken  or  damaged."  It  is  admitted  that 
the  estimate  of  the  engineer  of  the  cost  shows 
an  even  $100,000,  but  appellants  say  that 
there  Is  In  addition  to  that  the  court  costs, 
which  are  not  shown  by  the  estimate,  and 
that  they  are  to  be  taken  Into  consideration 
in  determining  whether  the  ordinance  shall 
be  referred  and  published.  We  think  not 
According  to  the  language  of  the  statute  it- 
self, the  duty  to  refer  and  publish  depends 
apon  the  estimate  of  the  engineer,  and  such 
course  Is  only  required  where  the  estimate 
exceeds  $100,000.  The  estimate  in  this  case 
does  not  exceed  $100,000,  and  by  the  terms  of 
the  statute  it  was  not  necessary  to  refer  the 
ordinance  or  publish  it  So  far  as  the  prop- 
erty holders  are  concerned  In  the  matter  of 
assessment  the  court  costs  would  form  no 
part  of  it  as  they  are  to  be  i>ald  by  the  city 
by  general  taxation.  McChesney  v.  City  of 
Chicago,  206  111.  528,  69  N.  £.  38;  Gage  T. 
Caty  of  Chicago;  195  111.  490,  63  N.  E.  184. 

It  Is  next  said  there  was  a  variance  between 
the  first  resolution  and  the  ordinance.  Both 
the  resolution  and  the  ordinance  provide  for 


curbing,  grading,  and  paving  with  asphalt 
Cottage  Grove  avenue,  and  the  roadways  and 
intersecting  streets  and  alleys,  from  the  curb 
line  to  the  street  line.  Appellants  urge  that 
the  first  resolution  also  provides  that  the 
Intersecting  streets  and  alleys  shall  have  a 
"granite  concrete  combined  curb  and  gutter" 
from  the  curb  line  to  the  street  line,  and  that 
the  ordinance  does  not  contain  such  provision. 
We  find  that  it  does  In  express  terms. 

It  is  next  pointed  out  that  the  ordinance 
goes  Into  greater  detail  as  to  the  sewer  con- 
nections and  furnishings  than  does  the  resolu- 
tion. It  Is  not  necessary  that  the  resolution 
shall  contain  all  the  details  In  the  ordinance, 
but  it  Is  sufllclent  if  the  resolution  describes 
the  Improvement  in  a  general  way,  and  with 
sufficient  certainty,  taken  in  connection  with 
the  estimate  of  the  cost  to  reasonably  advise- 
the  property  holders  of  the  nature  of  the 
proposed  improvement  The  estimate  was  a 
part  of  the  first  resolution,  and  contained  the 
item  "adjustment  of  sewers,  catch-basins, 
and  manholes,  and  constructing  fifty  new 
catch-basins."  The  variance  charged  arose 
from  the  elaboration  In  the  ordinance  of  this 
item  as  to  catch-basins.  There  was  no  wlU- 
fal  or  substantial  variance. 

It  is  next  urged  that  there  was  a  variance 
between  the  notice  of  public  hearing  and  the 
first  resolution.  The  particular  ];>olnt  made 
as  to  that  is  that  the  notice  is  to  the  general 
effect  that  Cottage  Grove  avenue  is  to  be  im- 
proved by  catch-basins  and  pavement  while 
the  resolution  excepts  from  the  Improvement 
the  street  railway  company's  rights  of  way, 
and  that  the  notice  does  not  contain  a  state- 
ment that  the  rights  of  way  of  street  rail- 
ways are  excepted  from  the  improvement 
We  regard  this  objection  as  hypercritical, 
and  of  too  unsubstantial  a  character  to  be 
allowed  to  prevail.  , 

Under  the  objection  that  the  ordinance 
was  unreasonable  the  court  heard  the  testi- 
mony of  three  witnesses  on  the  part  of  the 
petitioner,  and  one  witness  testified  for  the 
objectors.  The  evidence  on  the  part  of  the 
petitioner  was  to  the  effect  that  the  pave- 
ment at  the  Intersection  at  Sixty-Seventh 
street  was  a  cedar  block  pavement  that 
was  put  down  In  1894,  and  was  old  and  worn 
out  while  the  witness  for  the  objectors 
stated  that  it  was  in  good  condition.  The 
matter  depended  upon  a  question  of  fact 
and  the  greater  weight  of  the  evidence  was 
for  the  petitioner,  if  the  witnesses  were  to 
be  accredited:  and,  as  there  Is  no  attack 
upon  them,  we  must  concur  with  the  court 
in  holding  that  the  ordinance  was  not  un* 
reasonable.  When  the  assessment  roll  was 
offered  in  evidence,  appellants  objected  to 
it  and  urged  that  no  afildavlt  showing  a 
compliance  with  the  requirements  of  sec- 
tion 41  of  the  local  improvement  act  (Hurd's 
Bev.  St  1903,  p.  400)  had  been  filed,  as  re- 
quired by  that  section.  The  court  over- 
ruled the  objection,  and  appellants  excepted. 
Appellants  say  In  their  ^^^^^6.  argumen;t[^ 
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that  "it  lacked  a  necessary  formality  to  give 
It  validity,  and  sbQuld  no  more  be  offered  by 
the  petitioner  to  make  out  Its  prima  facie 
case  than  a  roll  without  any  signature  or 
any  verification  of  the  commissioner  or  any 
compliance  with  the  provisions  of  the  act" 
The  above  Is  all  that  Is  said  upon  that  sub- 
ject We  have  examined  the  record  and 
find  that  the  assessment  roll  has  attached 
to  It  the  affidavit  of  John  A.  May,  who  made 
the  assessment,  and  the  affidavit  of  David 
H.  Plgott  as  to  his  examination  of  the  books 
of  the  collector  of  the  said  county  showing 
the  payment  of  general  taxes  during  the  last 
preceding  year,  etc.  We  are  unable  to  com- 
prehend the  point  made  by  appellants,  and, 
as  they  have  not  pointed'  out  wherein  those 
affidavits  are  defective,  we  must  hold  the 
court  properly  overruled  the  objection. 

The  court  Instructed  the  Jury  that  the 
only  question  to  be  determined  was  whether 
the  premises  of  the  objectors  were  assessed 
more  than  they  would  be  specially  bene- 
fited by  the  Improvement  or  more  than  their 
proportionate  share  of  the  cost  of  said  Im- 
provement. Appellants  say  that  this  In- 
struction iB  wrong  because  It  Ignores  the 
provision  of  section  SO  of  the  act,  which  re- 
lates to  supplemental  assessmentB^  and  is  to 
the  elTect  that  the  fact  that  a  prior  assess- 
ment had  been  levied  against  the  property 
Bb&U  be  no  defense  to  a  supplemental  assess- 
ment "tmless  it  shall  appear  that  in  such  prior 
cause,  upon  proper  issue  made,  it  was  «p«r 
dally  found,  In  terms,  that  the  property  ob- 
jected for  would  be  benefited  by  said  im- 
provement no  more  than  the  amount  as- 
sessed against  it  in  such  prior  proceedings." 
It  is  sufficient  to  say  of  that  objection  that 
no '  such  Issue  was  made  as  contemplated 
by  that  section  and  no  evidence  was  intro- 
duced upon  it  and  the  court  properly  ig- 
nored it'  In  giving  the  instructions.  The 
Instruction  that  the  municipal  authorities 
are  the  sole  and  only  Judges  of  the  neces- 
sity for  and  of  the  manner  and  extent  of  the 
Improvem^it  was  unnecessary  in  that  pro- 
ceeding, as  the  Jury  had  nothing  to  do  with 
either  the  necessity  for  or  the  mode  or  man- 
ner of  making  the  improvement  That 
question  was  not  before  them  and  the  in- 
struction was  harmless.  Other  objecttons 
are  urged  to  the  instmctions  which  we  re- 
gard so  trivial  as  not  requiring  discussion. 

It  is  complained  that  the  verdict  was  not 
responsive  to  the  Issues.  The  substance  of 
It  was  that  the  property  of  the  objectors  is 
not  assessed  more  than  it  will  be  benefited 
nor  more  than  Its  proportionate  share  of  the 
cost  of  said  Improvement  Section  48  of 
the  act  (Hupd's  Rev.  St  1903,  p.  403)  pro- 
vides for  a  trial  by  Jury,  and  the  last  clause 
Is  as  follows:  "The  hearing  shall  be  con- 
ducted as  In  other  cases  at  law,  and  if  It  shall 
appear  that  the  premises  of  any  objector  are 
assessed  more  than  they  will  be  benefited  by 
the  said  improvement  or  more  than  its  pro- 


portionate sliare  of  the  cost  of  such  improve- 
ment, the  Jury  shall  so  find,"  etc.  Appel- 
lants say  that  the  words  "specially  benefited" 
ought  to  have  been  incorporated  In  the  In- 
struction, and  dte  Louisville  &  Nashville 
RaUroad  Co.  v.  City  of  East  St  Louis,  134 
lU.  656,  25  N.  E.  962,  to  support  this  con- 
tention. That  case  has  no  application  what- 
ever to  the  question  here  raised,  and  the 
verdict  was  In  strict  accord  with  the  ikxivI- 
sion  of  the  statute. 

The  Judgment  of  the  county  court  is 
affirmed. 

Judgment  affirmed. 


GLOS  et  nx.  v. 


(US  m.  3B) 
AMBLKB. 


(Supreme  Court  of  Illinois.    June  23,  1905.) 

1.  Taxation— Tax  Dracn— Suit  to  Set  Asios 
— Pabtiis. 

Testator  devised  a  lot  to  trustees  to  par- 
tition and  convey  one-quarter  thereof  to  others 
as  trustees'  for  his  two  grandchildren.  The 
grandchildren  subsequently  filed  a  bill  axainst 
their  trustees  for  an  accounting,  and  a  receiver 
was  appointed,  to  whom  the  premises  were  con- 
veyed, and  who  thereafter  tendered  to  defend- 
ant, who  held  tax  deeds  on  the  premises,  and 
who  had  commenced  an  action  in  ejectment, 
later  dismissed,  against  the  receiver,  the  amount 
due  under  the  deeds,  and  filed  a  bill  to  set  the 
same  aside.  Subsequently  the  receiver  and  the 
two  trustees  conveyed  to  the  grandchildren. 
Held,  that  the  grandchildren  and  their  trustees 
were  not  improper  parties  to  the  suit  by  the  re- 
ceiver, who  at  the  time  of  filing  the  bill  merely 
held  the  title  under  an  order  of  court  pending 
the  determination  of  the  bill  for  an  account- 
ing, the  legal  title  having  been  in  the  tmsteea 
and  the  equitable  title  in  the  grandchildren. 

2,  Sake— Tender  or  Taxes  Dux. 

The  tender  by  the  receiver  inured  to  the 
benefit  of  the  grandchildren  after  the  title  wis 
conveyed  to  theai. 
8.  Sams— Costs. 

As  it  is  sufficient  that  complainant  in  a  bill 
to  set  aside  a  tax  deed  make  a  tender  to  defend- 
ant, and  allege  in  his  bill  that  he  is  willing  to 
pay  whatever  amount  may  be  found  dne  tlie 
holder  of  the  deed  on  entering  a  final  decree, 
this  suffices  to  place  defendant  in  the  wrong; 
and  require  him  to  pay  the  costs. 
4.  Sake— Decbeb. 

Where,  pending  a  suit  to  set  aride  tax 
deeds,  defendant  conveyed  to  his  wife  an  nn- 
divided  one-third  of  the  land  involved,  a  decree 
setting  aside  the  deeds  and  providinfj^  that  the 
amount  dne  thereon  should  be  paid  into  coart 
for  the  use  of  defendant  and  his  assigns,  with- 
out reimbursing  the  wife  her  proportionate 
share  of  such  amounts,  was  not  erroneous. 
Cartwright,  C.  3.,  and  Hand,  J.,  disaentlng. 

Appeal  from  Circuit  Court,  Cook  County; 
E.  F.  Dunne,  Judge. 

Bill  by  Mlttie  C.  Ambler  against  Jacob  Gloe 
and  another.  Decree  for  complainant,  and 
defendants  appeal.    Affirmed. 

Rehearing  denied  December  14,  1906. 

On  April  4,  1900,  James  Furlong,  as  re- 
ceiver, filed  his  bill  in  the  clrctilt  court  of 
Cook  county  to  set  aside  two  tax  deeds  is- 
sued by  the  county  clerk  of  Cook  connty  to 
appellant  .Tacob  Olos  for  lot  25,  block  47,  in 
Carpenter's  addition  to  Chicago.    Theodore 
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F.  Bifes  and'  Phlnedk  L.  Handcom,  tenstees 
under  the  last  will  and  testament  «f  Phllo 
Carpenter,  deceased,  and  Alice  M.  Dickaon 
and  MitUe  0.  Ambler,  were  made  parties 
complainant  with  Furlong.  The  bill  allege' 
that  on  July  2S,  1887,  Anna  A.  Cheney  and 
Sarah  O.  Hlldreth,  as  executrices  under  the  last 
win  and  testament  of  Philo  Carpenter,  de- 
ceased,' conveyed  said  lot  to  BUss  and  Hans* 
com,  trustees  under  the  will  of  Cari)enter, 
and  that  said  trustees  held  the  title  to  the 
lot  untU  April  10,  1S99,  when,  In  pursuance 
of  an  order  of  the  circuit  court  of  Co<dE  coun- 
ty, they  conveyed  said  lot  to  Fnrlong,  as  re- 
ceiver. The  bill  then  set  out  certain  grounds 
and  reasons  why  the  tax  deeds  wer^  invalid, 
which  were,  generally,  that  the  affidavits 
filed  as  a  basis  for  the  issuance  of  the  deeds 
did  not  show  service  of  notice  as  required  by 
law,'  and  that  certain  illegal  taxes  were  In- 
cluded la  the  tax  levied,  under  which  the 
premises  wefe  sold.  The  bill  farther  allied 
that  on  March  28,  1900,  Furlong  tendered  to 
GIos  $1,250,  being  the  amount  advanced  on 
account  of  said  tax  deeds,  interest  and  cost, 
which  amount  was  refused,  and  was  then 
iMrought  Into  court  for  the  benefit  of  appel- 
]ant&  A  demurrer  was  filed  to  the  bill,  and 
the  same  was  overruled,  and  on  December'  BO, 
1901,  an  amended  and  supplemental  bill  was 
filed,  setting  out  substantially  the  same  facts 
as  alleged  in  the  original  bill;  also,  that  since 
the  filing  of  the  original  bill  said  Furlong 
had  conveyed  said  prenfises  to  the  complain- 
ants Alice  M.  Dickson  and  Mlttie  C.  Ambler, 
pursuant  to  an  order  of  the  circuit  court; 
that  on  January  30, 1900,  the  said  Gios  began 
a  suit  in  ejectment  against  the  said  Furlong, 
vhldh  suit  was  sabsequently  dismissed.  A 
demurrer  was  filed  to  this  amended  supple- 
mental bill,  which  demurrer  was  overruled, 
and  upon  the  cause  being  referred  to  the 
master  he  made-  his  report  recommending  a 
decree  as  prayed  in  the  bill.  One  hundred 
and  eighteen  objections  were  filed  to  the  re- 
port of  the  master,  substantially  all  of  which 
were  overruled,  and  a  decree  was  entered  as 
recommended.  From  this  decree  an  appeal 
bas  been  prosecuted  to  this  court 

Jacob  Olos,  pro  se.  John  R.  O'Connor,  for 
Emma  J.  Glos  and  of  counsel.  Bulkley,  Gray 
&  More,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  There 
are  some  40  assignments  of  error  upon  the 
record  but  only  eight  of 'these  are  urged  as 
grounds  of  reversal,  viz.:  (1)  Alice  M.  Dick- 
son and  Mlttie  C  Ambler  were  improperly 
joined  OS  complainants  in  the  original  bill, 
and  can  claim  no  right  or  benefit  thereunder, 
for  the  reason  that  only  the  owners  of  prop- 
erty can  maintain  such  a  bllL .  (2)  There 
was  no  privity  of  estate 'between  Furlong,  as 
receiver,  and  Alice  M.  Dicksou  and  Mlttie  C. 
Ambler,  :as  would  entitle  them  to  the  benefit 
of  the  tender  made  by  Furlong.  (3)  The 
tender  was  not  made  by  the  owner  or  the 
parties  in  interest    (4)  There  has  been  no 


tender  by  Alice  M.  Dickson  and  MitUe  a 
Ambler,  or  by  either  of  them.'  <6)  The  de- 
fendant Emma  J.  Glos,  wife  of  Jacob  GIos, 
should  have  been  reimbursed  her  proportion- 
ate share  of  the  amounts  expended  at  the 
tax  sale  and  for  subsequent  tax,  with  Inter- 
est (6)  An  unaccepted  tender  will  not  stop 
the  running  of  Interest  unless  the  money  is 
placed  at  the  disposal  of  the  defendant  (7) 
The  deposit  of  a  certified  check  with  the  clerk 
of  the  court  Is  not  a  payment  of  money  into 
court  pursuant  to  the  termS'  of.  the  decree. 
(IS)  The  receiver  was  not  authorized  to  file 
the  original  bill  joining  others  with  him  as 
co-complainants. 

It  will  be  observed  that  these  several  al-*- 
leged  errors  resolve  themselves  into  the  ques- 
tions whether  Alice  M.  Dickson  and  Mlttie  0. 
.Ambler  were  prcq^er  parties  complainant  to 
the  blU  and  whether  the  tender  was  sufiW 
dent  The  evidence  shows  that  Philo  Car' 
penter,  by  bis  will,  devised  the  lot.  in  question 
to  Anna  A.  (%eney  and  Sarah  O.  Hlldreth, 
as  trustees,  to  partition  and  convey  one- 
quarter  thereof  to  Theodore  F.  Bliss  and 
Phlneas  !>.  Hanscom,  as  trustees,  for  Alice  M. 
Dickson  and  Mlttie  O.  Amblo:,  the  chUdren 
of  his  deceased  daughter.  These  convey- 
ances were  made^  and  »n  September  22^  18^,' 
Alice  M.  Dickson  and  Mlttie  C.  Ambler  filed 
a  bill  In  the  drciiit  court  of  Cook  county 
against.  BUss  and  Hanscom,  trustees,  for  an- 
accounting.  On  September  28,  1899,  James 
Furlong  was  appointed  receiver  of  the  prop- 
erty by  the  circuit  court,  and  on  September 
29,  1899,  the  premises  were  conveyed  to  him 
by  the  trustees.  On  March  28,  1900,  Furlong- 
tendered  the  amount  due  under  the  tax  deeds 
to  Glos,  and  on  April  8,  1900,  filed  this,  his 
bill  to  set  the  deeds  aside.  On  August  23; 
19QI,  Furlong,  as  ireceiver,  and  Bliss  and 
Hanscom,  as  trusteles,  conveyed' to  Alice  M. 
Dickson  and  Mlttie  0.  Ajqbler  the  premises 
in  question.  On  May  18, 1904,  Alice  M.  Dick- 
son conveyed  all  her  Interest  to  Mlttie  C. 
Ambler.  At  the  time  the  premises  were  sold 
for  taxes  and  at  the  time  the  tax  deeds  were 
Issued  the  legal  title  was  In  the  trustees.  At 
the  time  the  tender  was  made  by  Furlong  to 
Glos,  and  at  the  time  the  bill  was  filed  in  this 
case,  the  legal  title  was  in  Furlong.  Furlong 
made  Bliss  and  Hanscom,  the  two  trustees, 
and  Alice  M.  Dickson  and  Mlttie  C.  Ambler, 
parties  complainant  to  the  bill.  We  are  un- 
able to  see  how  appellants  were  In  any  way 
Injured  by  this  fact  All  of  these  persons, 
while  they  may  not  all  have  been  necessary 
parties,  were  not  Improper  parties.  The  title, 
at  the  time  the  bill  was  filed,  was  In  Furlong, 
but  he  merely  held  under  the  order  of  the 
circuit  court  pending  the  determination  of  the 
bill  for  an  accounting.  The  legal  title  had 
been  in  the  two  trustees,  while  the  equitable 
title  was  in  Alice  M.  Dickson  and  Mlttie  C. 
Ambler.  A  tax  deed  had  been  obtained  by 
Glos,  and  he  had  commenced  the  suit  In 
ejectment  to  get  possession  of  the  premises. 
It  was  desirable  tnat  an  action  should  be 
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commenced  to  set  the  deeds  aside.  With  tbe 
title  in  this  complicated  condition.  It  would 
have  been  sufficient  for  Furlong,  as  receiver, 
and  as  the  bolder  of  the  l^al  title,  to  have 
commenced  the  action  alone.  The  other  pet- 
sons  who  were  Joined  with  him  as  complain- 
ants were  not  wholly  disinterested  In  the 
matter ;  at  least  not  to  tbe  extent  of  making 
them  improper  parties.  Moreover,  it  wholly 
falls  to  appear  where  these  appellants  were 
injured  by  their  being  so  joined. 

Befwe  the  suit  was  commenced  Furlong 
made  a  tender  to  GIos  of  tbe  amount  due' on 
the  tax  deed,  which  amount  coviered  aU  prin- 
cipal, interest,  and  cost.  It  is  not  now  claimed 
that  the  tax  deeds  were  improperly  set  aside, 
bat  it  is  contended  that  the  tender  did  not 
inure  to  tbe  benefit  of  Alice  M.  Dickson  and 
Mlttie  C.  Ambler  after  the  title  was  conveyed 
to  them.  Before  tbe  termination  of  the  case, 
as  already  stated,  the  title  was  conveyed  to 
Alice  M.  Dickson  and  lAlttie  0.  Ambler,  and 
finally  to  Mittie  0.  Ambler,  and  the  case  pro- 
ceeded with  them  alone  as  complainants. 
Tbe  tender  was  made  In  the  same  case,  for 
the  same  tax  deeds,  and  practically  between 
the  same  parties.  It  ought,  therefore,  to  In- 
ure to  the  benefit  of  the  parties  complainant 
who  subsequently  acquired  title  to  the  prem- 
ises. 

The  original  tender  wa6  made  to  GIos  In 
cash,  before  the  commencement  of  the  suit 
He  refused  to  accept  it  We  have  held  that 
It  is  sufficient  that  the  complainant  make  a 
tender  to  the  defendant,  and  allege  in  his 
bill  that  he  is  willing  to  pay  whatever 
amount  shall  be  found  due  to  the  bolder  of 
the  tax  deed  upon  tbe  entering  of  a  final  de- 
cree, and  that  this  is  sufficient  to  place  the 
defendant  in  the  wrong,  and  require  him  to 
pay  tbe  costs.  Gage  v.  Goudy,  141  III.  215, 
SO  N.  E.  320;  Cotes  v.  Rohrbeck,  139  ni.  532, 
28  N.  E.  1110 ;  Mecartney  v.  Morse,  137  111. 
481,  24  N.  E.  576,  28  N.  E.  376;  GIos  v.  Gould, 
182  111.  512,  55  N.  E.  369.  The  complainant 
Furlong  not  only  signified  his  willingness  to 
pay  tbe  amiotmt  found  due  upon  rendition  of 
file  decree,  but  be  tendered  this  amount  before 
the  suit  was  commenced  and  ofFered  by  his 
bill  to  pay  the  same  at  any  time,  also  after 
the  decree  was  rendered  paid  the  money  into 
court  subject  to  tbe  order  of  appellanta 
This  was  sufficient  to  stop  interest  on  tbe 
amount,  and  also  to  render  appellants  liable 
for  costs.  Webster  v.  French,  11  111.  264; 
Board  of  Supers  v.  Henneberry,  41  111.  178. 
Tbe  case  is  distlngulBhable  from  Rankin  ▼. 
Rankin,  216  III.  132,  74  N.  E.  764. 

At  the  time  the  bill  was  filed,  Emma  3. 
Olos,  wife  of  Jacob  Olos,  had  no  Interest  in 
the  property  other  than  fa»  inchoate  right  of 
dower.  Pending  tbe  suit  her  husband  con- 
veyed to  her  an  undivided  one-third  of  the 
premises.  In  her  answer  she  claimed  het 
right  of  dower,  but  denied  that  she  was  a 
proper  or  necessary  party  to  tbe  bill.  Tbe 
decree  provided  that  the  money  should  be 
aaid  into  court  for  the  use  of  Jacob  GIos  and 


his  assigns.  If  Emma  J.  Olos  is  (me  of  the 
assigns  of  Jacob  Gkn,  she  can  easily  produce 
evidence  to  that  effect  and  obtain  her  share 
of  the  money. 

We  find  no  reversible  error,  and  the  decree 
of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

OARTWRIGHT,  O.  J.,  and  HAND,  J.  (dis- 
senting). The  complainant  having  tailed  to 
keep  his  tender  good  by  bringing  tbe  money 
into  court,  we  are  of  opinion  that  the  defend- 
ant was  entitled  to  interest  on  tbe  amount 
tendered  up  to  the  date  on  wttlch  tiie  decree 
was  entered.  Rankin  t.  Rankin,  216  DI. 
132,  74  N.  E.  764. 


(218  HL  ITS) 

HILL  et  aL  v.  OITT  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct  24,  19(KS.) 

1.  Appeai/— TncE  FOB  FiLina  Bord. 

A  statute  fixing  the  time  within  which  an 
appeal  bond  is  to  be  filed  is  mandatory,  and  the 
court  from  which  the  appeal  is  taken  cannot 
extend  the  same. 

[Ed.  Note. — For  cases  in  point  see  vol.  2, 
Cent.  Dig.  Appeal  and  Error,  {{  2063,  2066, 
2068.] 

2.  Same— Extension. 

Where  the  statute  requires  tbe  court  to 
fix  tbe  time  for  filing  an  appeal  bond  in  the 
order  authoriiiing  the  apiieaf,  the  court  has 
power,  before  the  expiration  of  such  time,  to 
extend  tbe  time  for  filing  the  bond. 

[Ed.  Note. — For  cases  in  point  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  i  2068.] 

3.  Same. 

Where  tbe  time  granted  by  the  court  for 
filing  an  appeal  bond  has  expired  without  an 
extension,  the  right  Of  appeal  is  lost. 

[Ed.  Note. — For  cases  in  j)oint  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  ff  2065,  2066.] 

4.  Same. 

An  order  fixing  tbe  time  for  filing  an 
appeal  bond  is  not  extended  by  an  order  ex- 
tending the  time  for  filing  a  bill  of  exceptions. 

Appeal  from  Cook  County  CJonrt;  p.  N. 
Carter,  Judge. 

Action  by  the  city  of  Chicago  against  Rosa 
B.  Hill  and  others.  Judgment  for  plaintiff, 
and  defendants   appeal.    Dismissed. 

Rehearing  denied  December  7,  1905. 

Horace  G.  Parkins,  for  appellants.  Rob- 
ert Redfleld  and  Frank  Johnston,  Jr.  (Ejdgar 
Bronson  Tolman,  Corp.  Counsel,  of  coonselX 
for  appellee. 

CARTWRIOHT,  0.  J.  Appellants  prayed 
an  appeal  to  this  court  from  a  judgment  of 
the  county  court  of  Cook  county  entered  at 
the  February  term,  1905,  confirming  a  special 
assessment  against  their  property,  and  on 
February  28th  an  order  was  entered  allow- 
ing an  appeal  upon  filing  an  appeal  bond 
within  30  days,  and  the  same  time  was  fixed 
for  filing  a  bill  of  exceptions.  The  time 
limited  for  filling  the  bond  ezphred  on  March 
30th,  and  the  time  was  not  extended  by  any 
order  of  the  court,  but  on  March  Slst,  aftH' 
the  expiration  of  the. time  allowed,  a  bond 
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was  approved  by  the  jndge  and  filed  with  the 
clerk  of  the  court.  At  the  March  term  of 
said  court,  an  order  was  entered  on  Marcb 
28th,  extending  the  time  for  filing  the  bill  of 
exceptions  up  to  and  Including  April  Ist,  but 
the  order  made  no  reference  to  the  bond. 
Appellee  has  moved  to  dismiss  the  appeal  for 
the  reason  that  the  bond  vras  not  filed  within 
the  time  limited  by  the  order  of  the  court 

The  right  of  appeal  is  purely  statutory, 
and  the  statute  granting  such  right  must  be 
strictly  complied  with. .  In  cases  where  the 
statute  fixes  the  time  within  which  the  ap- 
peal bond  must  be  filed,  the  provision  is  man- 
datory and  Jurisdictional ;  and  the  court  from 
which  the  appeal  is  taken  is  without  power 
to  extend  the  time.  Boeler  v.  Williams,  92 
lU.  187;  2  Cyc.  800;  2  Ency.  of  PI.  &  Pr.  230. 
In  cases  like  this  one  the  statute  does  not  fix 
the  time  within  which  the  bond  must  be  filed, 
but  requires  the  court  granting  the  appeal  to 
fix  such  time  by  its  mrder  allowing  the  appeal. 
The  provision  is  that  the  party  praying  the 
appeal  shall,  within  anch  time,  not  less  than 
20  days,  as  shall  be  limited  by  the  court 
give  and  file  In  the  oflSce  of  the  cleik  of  the 
court  from  which  the  appeal  is  prayed  an  ap- 
peal bond.  If  an  appeal  bond  is  not  filed 
within  the  time  limited  by  the  court  the  ap- 
peal must  be  dismissed.  Wormley  v.  Worm- 
ley,  06  111.  120.  The  statute  regulating  the 
right  of  appeal  does  not  in  terms  authorize 
the  court  to  extend  the  time  limited  when 
the  appeal  Is  allowed,  but  it  has  been  cob- 
sldered  that  the  court  retains  its  jurisdiction 
over  the  question  until  the  expiration  of  the 
time  limited  by  the  order,  and  may,  either  at 
the  term  when  the  appeal  is  allowed  or  a  sub- 
Beqnent  term,  before  the  expiration  of  the 
time  allowed,  extend  such  time.  The  same 
rule  has  been  applied  to  the  bond  and  the  bill 
of  exceptions,  and  it  has  been  held  that  the 
time  allowed  may  be  extended,  where  the 
court  has  not  lost  Jurisdiction;  but  if  the 
time  fixed  In  the  order  as  made  or  extended 
has  expired,  the  Jurisdiction  is  lost,  and  the 
act  of  the  court  in  approving  the  bond  or  set- 
tling and  signing  the  bill  of  exceptions  is  a 
nullity.  Hake  y.  Strubel,  121  111.  321,  12  N. 
m.  676 ;  Village  of  Marseilles  v.  Howland,  136 
III.  81,  26  N.  B.  405 ;  Pardrldge  v.  Morgenthau, 
157  ni.  395,  42  N.  E.  74.  In  the  case  of  Pard- 
rldge ▼.  Morgenthau,  the  time  for  filing  an 
appeal  bond  had  been  extended  by  an  orig- 
inal order  and  two  subsequent  orders,  prop- 
erly made,  to  August  30,  1804,  and  an  appeal 
bond  was  approved  as  of  September  17,  1894, 
and  filed  on  October  3d.  The  court  said,  re- 
ferring to  the  orders  extending  the  time  to 
August  30th  (page  401  of  157  111.,  page  76  of 
42  N.  B.):  "The  bond  was  not  filed  within 
the  time  as  so  extended.  Fifteen  days  after 
the  period  fixed  for  filing  it  had  expired,  the 
court  on  September  14,  1804,  assumed  to 
grant  a  further  extension  of  five  days  from 
the  last-mentioned  date.  This  the  court  could 
not  do.  It  had  lost  jurisdiction  for  any  such 
purjxwe  from  and  titter  the  expiration  of  the 


time  last  limited;  po  new  extension  having 
been  allowed  prior  to  such  expiration."  That 
Is  the  rule  where  the  statute  in  express  terms 
authorizes  this  court  to  extend  the  time  for 
filing  a  transcript  on  appeal,  and  there  seems 
to  be  no  good  reason  why  it  should  not  apply 
where  express  power  is  not  given  by  any 
statute. 

Counsel  for  appellants  does  not  dispute  the 
existence  of  the  general  rule,  but  says  that 
this  case  comes  within  an  exception,  for  the 
reason  that  the  order  allowing  the  appeal  and 
limiting  the  time  to  file  the  bond  and  bill  of 
exceptions  to  ,30  days  extended  the  jurisdic- 
tion of  the  court  to  Mardb  30th,  within  the 
March  term;  that  within  the  time  fixed  the 
court  on  March  28th  extended  the  time  for 
filing  the  bill  of  exceptions;  and  that  the 
order  of  March  31st  approving  the  bond, 
merely  modified  the  previous  order  entered 
at  the  same  term.  He  relies  upon  the  de- 
cision in  the  case  of  Plotke  y.  Chicago  Title 
&  Trust  Co.,  175  111.  234,  51  N.  B.  754,  to 
maintain  his  position.  In  that  case  the  time 
for  filing  the  appeal  bond  expired  on  Febru- 
ary 17,  1898,  and  on  February  23d  the  time 
to  file  the  bond  and  bill  of  exceptions  was  by 
order  of  court  extended  one  day,  and  on  Feb- 
ruary 28th  the  appeal  bond  was  approved  and 
filed.  Counsel  for  appellee  in  that  case  seem 
to  have  conceded  that  the  court  had  juris- 
diction to  enter  the  order  of  February  23d. 
but  contended  that  its  effect  was  to  extend 
the  time  only  one  day  from  February  17th. 
It  was  decided  that  such  was  not  the  effect 
of  the  order,  but  the  decision  was  upon  the 
ground  that  the  court  at  the  E^ebruary  term, 
having  extended  the  time  for  filing  the  appeal 
bond,  might  at  the  same  term  set  aside  the 
order  and  enter  another  and  different  one, 
and  that  the  approval  of  the  bond  amounted 
to  the  same  thing.  In  this  case  there  was 
no  order  relating  to  the  bond  at  the  March 
term  which  the  court  might  during  the  term 
set  aside,  modify,  or  change;  but  although 
that  case  is  not  precisely  the  same  as  this, 
we  are  of  the  opinion  that  the  rule  that  a 
court  may,  during  a  term,  set  aside  ord«-8 
in  a  pending  cause,  and  make  new  and  differ- 
ent ones  in  their  stead,  was  misapplied. 

Public  policy  and  the  interest  of  litigants 
demand  that  the  rule  previously  adopted 
shall  be  adhered  to,  and  that  where  a  court 
after  final  Judgment  fixes  the  conditions  of 
an  appeal,  Jurisdiction  over  the  order  is  re- 
tained only  until  the  expiration  of  the  time 
fixed.  If  the  time  for  filing  an  appeal  bond 
has  been  limited  by  the  court  and  the  time 
has  expired  without  an  extension,  the  right 
of  appeal  has  been  lost  by  failure  to  comply 
with  the  condition  imposed  by  the  statute. 
There  would  be  no  protection  whatever  to 
purchasers  or  persons  dealing  with  property 
which  has  been  Involved  in  litigation,  where 
the  record  shows  that  the  conditions  of  an 
appeal  have  not  been  complied  with,  If  the 
court  can  afterward  grant  a  right  of  appeal 
by  entering  a  new  and  different 
Digitized  by ' 
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exercise  of  such  p6-wfer  would  Interfere  ma- 
terially with  business  transactions  and  the 
transfer  of  property,  ana  be  contrary  to  the 
piA>llc  Interest  It  Is  <;le<tr  that  the  order  ex- 
tending the  time  for  filing  the  bill  of  excep- 
tions could  not  operate  to  extend  the  time 
for  filing  the  appeal  bond.  There  U  no  con- 
nection between  the  two,  and  an  extension 
of  the  time  for  settling  a  bill  of  exceptions 
does  not  extend  the  time  for  perf ectlng'&n  ap- 
peal. Cook  V.  Cook,  104  III.  98;  The  purpose 
Of  a  bin  of  exceptions  Is  to  make  the  matters 
contained  In 'it  a  part  of  the  record  for  the 
purpose  of  review,  either  tipon  writ  of  error 
or  appeal,  and  an  api>eal  may  be  perfected 
either  with  or  without  a  bill  of  exceptions. 

Thfe  appeal  is  dismissed. 

Appeal  dismissed. 


(218  III.  171) 

MAHON  et  al.  v.  PEOPLE  ex  rel.  KOBERT- 

SON. 
(Supreme  Court  of  Illinois.    Oct   24,   1905.) 

1.  Habeas  Cobpus — ^Review — Obdebs  Appeal- 
able. '■  *■ 

A  final  order  in'  Iiabeas  eorpns  proceeding 
for  the  custody  of  a  child,  is:  subject  to  review. 
[^  Note. — Fob  cases  ia  point,  see  vol.  25, 
C^t  Dig.  Habeas  Corpus,  i  104.] 

2.  Same^Pabties  Entitled  to.  Appeal. 

In  habeas  corpus  proceedings  for  the  cus- 
tody of  a  child,  defendants,  though  not  related 
to  the  child  by  consanguinity,  may  sue  out  a. 
writ  of  error  to  review  a  final  order  reniovinc 
the  child  from  their  custody. 

[Ed.  Note. — For  cases  in  point,  see  vol.  2S, 
Cent.  Dig.  Habeas  Corpus,  §  105.  J  '         ' 

3.  Same — Custody  of  Child  —  Intebebt  of 
Child. 

In  habeas  corpus '  proceedings  for  the  cus- 
tody of  a  child,  the  best  interests  of  the  child, 
considered  not  mecely  trom  a  financial  stand- 
point, but  as  a  whole,  should  t>e  considered, 
especially  where  the  contestifig  parties  are  not 
the  parents  of  the  child. 

[Ed.  Note. — For  cases,  in  point,  see  vol.  26, 
Ceat  Dig.  Habeas  Corpus,  {84.] 

4.  Same. 

In  order  to  sustain  the  award  of  the  custody 
of  an  American  orphan'  child  to  a  maiden  aunt, 
a  stranger  to  the  child,  residing  in  a  foreign 
■country  and  intending  to  take  the  child  there, 
it  must  clearly  and  satisfactorily  appear  that 
the  child's  best  interests  will  be  subserved  by 
the  change. 

[Ed.  Note. — For  cases  In  point,  see  vol.  25, 
Cent.  Dig.  Habeas  Corpus,  {  84.]    nr: 

Cartwright,  0.  J.,  dissenting.         i 

Error  to  Appellate  Court,  First  District 
Petition  by  the  people,  on  the  relation  of 
Margaret  Robertson,  as  next  friend  of  Emelle 
Wallace  Robertson,  for  writ  of  habeas  cor- 
pus to  be  directed  against  Minnie  S.  Mabon 
and  another.  There  was  a  judgment  of  the 
Appellate  Court  afllrmihg- an  order  for  ^tl- 
tioners,  and  respondents  bring  error.  Re- 
versed. 
Rehearing  denied  December  7,  1905. 

This  was  a  petition  for  a  writ  of  habeas 
corpus,  filed  in  the  superior  court,  of  Cook 
couuty  by  Margaret  Robertson,  as  the  next 
friend  of  Bmelie  Wallace  'Robertson,  a  fe- 


male child  six  yeari-of  age,  against  Minnie 
S.  Mahon  and  Thomas  Mahon,  in  whose  ens- 
tody  the  child  bad  ^  been  sinoe  It  was  two 
months  of  age,  for  the  purpose  of  gaining  the 
possession  of  the  person  <^  said  cblM,  to  the 
end  that  said  Margaret  Robertson  might 
permanently  remove  said  child  trom  the 
United  States  to  the  city  of  London,  In  the 
kingdom  of  Great  Britain,  of  which  country 
the  father  of  said  child  was  a  snbject  at  the 
time  of  his  death,  and  where  the  said  Mar- 
garet Robertson  and  the  other  relatives  of 
the  deceased  father  of  said  child  resided  at 
the  time  of  the  filing  of  said  petition.*  The 
writ  Issued  on  the  filing  of  the  petition. 
Minnie  S.  Mahon  and  "niomaB  Mahon  were 
duly  served  with  process,  and  an  answer  to 
the  petition,  which  was  treated  as  a  return 
to  the  writ,  was  filed  by  said  Minnie  S.  and 
Thomas  Mabon,  and  upon  a  bearing  the  Is- 
sues were  found  for  the  petitioner,  and  the 
cust6dy  of  the  said  child  was  taken  from 
Minnie  S.  Mahon  and  Thomas  Mahon  and 
awarded  to  Margaret  Robertson,  from  wldch 
order  the  said  Minnie  S.  aiid  Thomas  Mahon 
prosecuted  an  appeal  to' the  Appellate  Cbmrt 
for  the  First  Dlstrlcrt,  where  wftHont  ebjec- 
tloiis  the  cause  was  heard  'upon  Its  m^ts 
and  a  jddgm^t  was  ent6i<ed  in  fbit  court 
affirming  the  order  of  the  superior  conrt,  and, 
a  certificate  of  imijortance  ha'Hng  been  grant- 
ed by  the  Appellhte  Court  a  writ  of  error, 
which  was  made  a  supersedeas,  has  been 
Sued  ont  if  this  court  to  review  the  Jndgment 
of  th«  Appeimte  Court. 

Rosenthal,  Kurz  &  Hirscbl,  for  plaintUts  in 
error.    Lynden  Evans,  for  4efeadant  In  ex- 

HAND,  J.  (after  statfng  the  facts).  A  mo- 
tion has  been  made  In  this  court  to  dismiss 
the  writ  on  the  ground  that  the  court  is  with- 
out Jurisdiction  to  bear  and  determine  this 
case,  which  motion  has  been  reserved  to  the 
hearing,  and  two  grounds  are  relied  upon 
in  support  of  said  motion :  (1)  That  the  ap- 
peal from  the  superior  court  of  Cook  county 
to  the  Appellate  Court  was  improvldently 
taken,  and  that  the  writ  of  error  from  this 
court  to  the  Appellate  Court  was  improperly 
sued  out,  as.  It  Is  said,  the  order  of  tlie 
superior  court  disposing  of  the  custody  of 
said  child  cannot  be  reviewed  by  appeal  or 
wr(t  of  error ;  (2)  that  said  Minnie  &  ,Uabon 
and  Thomas  Mabon  have  no  interest  in  the 
?ubject-matter  of  this  proceeding,  and  can- 
not, by  reason  of  want  of  interest,  prosecute 
said  writ 

As  to  the  first  ground.  In  Cormack  v.  Mar- 
shall, 211  111.  519,  71  N.  B.  1077.  67  L.  B.  A. 
787,  It  was  held  that  a  habeas  coipus  pro- 
ceeding. In  this  state  for  the  custody  of  a 
child  In  a  civil  proceeding,  and  that  the  order 
of  a  court  of  competent  Jurisdiction  In  sucb 
proceeding,  disposing  of  the  custody  of  a  child. 
Is  a  final  order  and  res  Judicata  of  the  ques- 
tion of  the  custody  of  the  child  on  a  subsequent 
application  of  the  same  peti^oi^.i»  babea* 
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corpus,  wheo  the  conditions  sarroandlng  the 
child  remain  the  same  at  the  time '  of  the 
flUns  of  the  second  petition  as  they  were 
at  the  time  the  order  was  made  in  the  first 
proceeding,  and  that  the  final  order  of  such 
oonrt  disposing  of  the  custody  of  a  child  In 
habeas  corpna  proceedings  may  be  reviewed 
by  writ  of  error  by  the  appropriate  ai>pellate 
tribnnals  of  this  state.  The  conclusion  reach- 
ed in  that  case^  and  the  principles  there 
announced,  are  controlling  In  the  case  at  bar. 
It  was  agreed  in  the  Appellate  Oourt  that 
the  case  should  be  heard  by  that  court  upon 
the  merits,  if  the  court  was  of  the  opinion 
that  it  had  Jurisdiction  either  on  appeal  or 
writ  of  error.  The  case,  therefore,  will  be 
treated  by  this  court  as  having  been  heard 
upon  writ  of  error  by  the  Appellate  Court, 
and  It  will  not  be  necessary  to  consider  here 
whether  or  not  an  appeal  will  lie  from  the 
final  order  of  the  circuit  or  superior  courts 
of  this  state  in  habeas  corpus  i»roceedings 
relating  to  the  custody  of  a  child.  guflSce 
it  to  say  that  such  orders  may  be  reviewed 
by  writ  of  error,  which  disposes  of  the  ques- 
tion raised  In  this  case. 

As  to  the  second  ground,  the  general  rule 
Is  that  a  writ  of  error  may  be  sued  out  by 
any  person  who  was  a  party  to  the  action 
below.  Hanger  v.  Gage,  168  111.  385,  48  N.  B. 
142.  Here  the  defendant  in  error  filed  her 
petition  against  plaintiffs  in  error  and 
brought  them  Into  court  by  the  service  of 
process.  She  averred  she  was  entitled  to 
the  custody  of  said  child  and  that  the  ens- 
tody  of  the  child  was  unlawfully  withheld 
from  her  by  the  plaintiffs  In  error.  The 
plaintiffs  in  error,  who  bad  the  custody  of  the 
child,  were  not  only  proper  but  necessary 
parties  to  said  proceeding,  and,  being  neces- 
sary parties  to  the  proceeding  and  the  de- 
cision of  the  court  having  been  adverse  to 
them  upon  the  merits,  they  clearly  have  the 
right  to  have  the  record  made  against  them 
In  the  trial  court  reviewed  by  writ  of  error 
In  the  courts  of  review  of  this  state.  Mc- 
Intyre  v.  Sholty,  139  111.  171,  29  N.  B.  43; 
Anderson  v.  Steger,  ITS  111.  112,  60  N.  E. 
665 ;  Union  Nat  Bank  of  Chicago  v.  Bartb, 
179  III.  83,  63  N.  B.  615. 

The  questimi  of  jurladlctlon  having  been 
disposed  of,  we  will  next  consider  the  case 
upon  its  merits.  William  McG.  Robertson, 
the  father  of  Bmelle  Wallace  Bobertson, 
was  bom  In  Glasgow,  Scotland,  in  the  year 
1867,  and  came  to  the  United  States  when 
he  was  about  25  years  of  age.  He  after- 
wards married  in  Chicago,  and  said  child 
was  bom  as  the  result  of  that  marriage, 
on  August  13,  1898.  Four  days  thereafter 
its  mother  died,  and  on  October  12th,  follow- 
ing, the  father  placed  the  child  in  the  cus- 
tody of  Minnie  S.  and  Thomas  Mabon,  where 
it  has  since  remained.  The  father  paid  to 
plaintiffs  in  error  for  clothing  and  caring 
for  the  child  $25  per  month  up  until  the 
time  of  bis  death,  which  occurred  March  24, 
1904.  Hs  left  n  will,  in  which,  after  pro- 
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Tiding  for  tbe  payment  of  several  small  lega- 
cies, he  gave  the  remainder  of  his  estate  to 
four  trustees  who  resided  in  Chicago,  for 
the  benefit  of  the  child,  who  were  authorized 
to  use  the  income  and  such  portion  of  tbe 
principal  as  in  their  opinion  might  be  nec- 
essary for  the  support,  education,  and  main- 
tenance of  tbe  child  until  she  should  attain 
the  age  of  25  years,  then  one-half  of  the  es- 
tate is  to  be  paid  to  tbe  child  and  the  rest 
held  In  trust  until  she  reaches  the  age  of 
40  years.  The  will  also  contains  the  follow- 
ing paragraph:  "In  the  pi^st  I  have  always 
^aid  Mrs.  Thomas  Mabon  twenty-five  dollars 
($25)  per  month  for  the  support,  education 
and  clothing  of  my  said  Infant  daughter, 
but  this  shall  be  a  question  with  the  trus- 
tees as  to  what  payments  can  be  made  with 
the  moneys  at  hand.  I  have  always  held 
the  right  that  as  my  said  daughter  was  my 
only  child,  I  have  refused  to  promise  or 
grant  to  Mrs.  Thomas  Mabon,  or  any  other 
person,  the  contract  or  right  to  care  for  my 
said  daughter,  Emelle,  through  her  life,  and 
I  trust  tbe  trustees  will  see  fit  to  carry  out 
the  same  arrangement  during  her  minority." 
Tbe  estate  amounted  to  about  $6,000,  In 
which  amount  is  included  a  $2,000  insurance 
policy  upon  tbe  life  of  the  father,  which  is 
not  now  and  may  never  be  available  for 
the  benefit  of  the  child.  At  the  time  Minnie 
S.  and  Thomas  Mabon  assumed  the  care 
of  said  child  it  was  a  puny,  sickly  child, 
and  remained  so  for  two  years.  The  Ma- 
hens  reside  in  their  own  home.  In  a  small  su- 
burb adjoining  the  city  of  Chicago.  Thomas 
Mabon  Is  66  years  of  age,  is  a  machinist  by 
occupation,  has  a  fair  education,  and  earns 
$75  per  month.  Minnie  8.  Mabon  is  43 
years  of  age,  was  educated  in  tbe  grammar 
School,  attedded  school  two  years  in  a  ladies' 
seminary,  taught  school  two  years,  and  la 
connected  with  tbe  bureau  of  charities  at 
Woodlawn  in  the  city  of  Chicago,  and  it 
appears  that  said  child  has  been  tenderly 
nurtured  and  cared  for  by  Mrs.  Mabon, 
and  that  Mr.  and  Mrs.  Mahon  are  strongly 
attached  to  tbe  child  and  that  she  fully 
reciprocates  their  attachment,  and  that  prior 
to  the  present  contest  over  her  custody  she 
had  entered  and  was  in  attendance  upou 
tbe  public  schools  of  Femwood,  the  suburb 
in  which  the  Mahons  reside.  Subsequent 
to  tbe  death  of  tbe  father  the  trustees  of 
his  will  arranged  that  the  child  should  re- 
main with  tbe  plaintiffs  In  error,  and  that 
as  compensation  for  her  care  and  clothing 
the  Mahons  were  to  receive  the  net  income 
of  the  estate  in  the  hands  of  tbe  trustees, 
and  upon  tbe  hearing  tbe  plaintiffs  in  error 
offered  to  care  for  and  clothe  the  child  with- 
out compensation,  if  the  court  and  trustees 
desired  them  so  to  do,  if  they  could  be  per- 
mitted to  retain  her  custody.  William  McG. 
Robertson  left  blm  surviving  Margaret 
Robertson,  the  relator;  and  two  other  un- 
married sisters  who  reside  In  London,  Eng-. 
land,  and  who  sbice  his  death  have  express- Lv^ 
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ed  a  desire  to  have  the  custody  of  said  child, 
although  prior  to  bis  death,  for  some  reason 
not  explained  In  the  record,  they  did  not 
desire  to  take  the  child,  and  the  said  Mar- 
garet Is  now  in  this  country  awaiting  the 
termination  of  this  litigation.  The  relator 
and  her  family  appear  to  be  people  of  means 
and  refinement. 

The  controlling  question  In  this  case  is, 
what  Is  for  the  best  interests  of  the  child? 
The  aunt,  who  desires  to  obtain  the  cdstody 
of  the  child,  and  the  Mahons,  who  desire  to 
retain  its  custody,  have  no  vested  Interest 
in  the  child,  and  their  deshree  cannot  control 
the  decision  of  the  court.  In  reaching  a 
conclusion  it  must  be  borne  In  mind  that  the 
father  of  this  child  was  permanently  domicil- 
ed in  the  United  States  from  1892  to  1904; 
that  he  married  the  mother  of  the  child  in 
this  country;  that  the  child  was  born  in  the 
city  of  Chicago;  and  that  at  the  common 
law  and  under  the  Constitution  of  the  United 
States  said  child  Is  an  American  citizen 
(United  States  v.  Wong  Kim  Ark,  169  U.  S. 
648,  18  Sup.  Ct  456,  42  L.  Ed.  890);  and. 
while  it  Is  perhaps  true  that  a  court  in  a 
liabeas  corpus  proceeding  may  have  the  pow- 
er to  award  the  custody  of  said  child  to  a 
person  who  intends  to  remove  the  child  from 
the  United  States  to  a  foreign  country,  it 
ought  not  to  exercise  such  power  unless 
the  proof  is  clear  and  satisfactory  that  the 
best  Interests  of  the  child  require  that  the 
court  take  such  action.  It  is  admitted  this 
child  is  now  in  the  custody  of  the  family 
with  whom  she  has  always  made  her  home; 
that  Mrs.  Mahon,  her  foster  mother,  Is  the 
only  mother  she  has  ever  known;  that  the 
bonds  of  affection  existing  between  the  child 
and  Mr.  and  Mrs.  Mahon  are  very  strong; 
that  they  have  no  small  children  of  their 
own;  that  they  are  worthy  people;  and 
that  they  are  willing  to  care  for  and  clothe 
this  child  without  compensation  rather  than 
that  she  should  be  taken  from  them.  The 
only  reason  urged  why  the  custody  of  the 
child  should  be  changed  and  transferred  to 
the  sister  of  the  father,  who  resides  In  Eng- 
land, is  that  the  child,  if  snch  change  be 
made,  will  be  afforded  better  educational 
advantages  and  more  flattering  prospects 
of  inheriting  wealth  than  she  will  if  she  re- 
mains In  this  country  in  the  family  where 
she  has  lived  substantially  from  her  birth 
to  the  present  time.  The  questions  of  edu- 
cation and  wealth  are  proper  matters  for 
the  consideration  of  the  conrt  in  determining 
with  whom  the  custody  of  this  child  shall 
rest,  but  they  are  in  no  way  controlllngi 
As  we  view  the  law,  the  defendant  in'  error 
has  not  made  by  the  proofs  such  a  clear 
case  as  would  Justify  the  court,  under  the 
circumstances  disclosed  in  this  record,  in 
Interfering  with  the  custody  of  this  child 
and  transferring  it  to  said  aunt,  who  resides 
In  a  foreign  country  and  who  is  a  stranger 
to  the  child  in  fact  though  not  in  blood. 
The  ctilld  is  now  In  the  hands  of  good  people. 


She  has  a  comfortable  home,  is  well  cared 
for.  Is  being  educated  In  the  common  schools, 
and  the  trustees  appointed  to  handle  her  es- 
tate and  her  estate  are  here,  and  that  estate, 
if  properly  cared  for,  will  educate  and  main- 
tain her  until  she  has  reached  the  age  of 
discretion  and  is  able  to  contribute  to  her 
own  support  and  obtain  by  her  own  efTorts, 
if  she  so  desires,  the  benefits  of  a  higher 
education.  That  she  is  surrounded  by  work- 
ing people,  that  she  attends  the  public 
schools,  that  it  may  become  necessary  for 
her  to  work  in  order  to  support  and  educate 
herself,  does  not  show  that  her  environment 
is  un-American,  and  furnishes  no  sound 
reason  why  her  domicile  should  be  changed. 

We  do  not  agree  with  the  conclusions 
reached  by  the  superior  and  appellate  courts. 
The  order  of  the  superior  court  and  the 
Judgment  of  the  Appellate  Court  will  there- 
fore be  reversed,  and  the  cause  will  be  re- 
manded to  the  superior  court,  with  direc- 
tions to  dismiss  the  petition  and  to  restore 
said  Bmelie  Wallace  Robertson  to  the  cus- 
tody of  Minnie  8.  Mahon  and  Thomas  Ma- 
hon. 

Reversed  and  remanded,  with  directions. 

CART  WRIGHT,  C.  J.,  dissents. 


(ZU  111.  125) 
STAUNTON   COAL   CO.   v.  BUB. 
(Supreme  Conrt  of  Illinois.    Oct  24.  1905.) 

1.  WiTNKSSKS  —  CBOSS-BXAinNATIOH  —  CJOH- 
FINEMENT  TO  DlBECr  £hCiliaNATION. 

Cross-examination  of  witnesses  is  proper- 
ly confined  to  matters  having  reference  to  the 
testimony  given  in  the  examination  in  chief. 

[Ed.  Note. — For  cases  in  point,  see  vol.  COk 
C!eDt  Dig.  Witnesses,  i  948.] 

2.  Mastxb   aud    Sesvart  —  CoiiFrrcHcrr    or 

Fellow  Sekvants— BvimtNOB. 
On  the  issue  of  the  competency  of  a  hoist- 
ing engineer,  through  whose  negligence  injury 
to  a  co-employ6  was  claimed  to  have  resulted, 
testimony  as  to  complaints  made  of  the  negli- 
gent engineer  and  as  to  other  injaries  caused 
by  his  acts  was  properly  excluded. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
C!ent.  Dig.  Master  and  Servant,  {  930.] 

8.  Saxk. 

On  the  issue  of  the  competency  of  a  hoist- 
ing engineer,  through  whose  negligence  injury 
to  a  co-employ6  was  claimed  to  have  resulted, 
letters  of  recommendation  of  the  negligent  em- 
ploy6  and  evidence  as  to  his  having  invented 
and  patented  a  boiler  attachment  are  inuna- 
terial. 
4.  Sake. 

On  the  Issue  of  the  competency  of  a  hoist- 
ing engineer,  through  whose  negligence  injury 
to  a  co-employ6  was  claimed  to  have  resulted. 
evidence  as  to  the  engineer's  starting  the  ma- 
chinery without  signal  on  several  occasions  is 
proper,  whether  his  acts  in  so  doing  resulted 
from  mental  lapse  or  from  carelessness  or 
lack  of  skill. 

Appeal  from  Appellate  Court,  Fourtti  Dis- 
trict 

Action  by  William  Bub  against  the  Staun- 
ton Coal  Company.  .  From  a  Judgment  of  tlM 
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Appellate  Court   affirming  a   judgment  for 
plaintiff,  defendant  appeals.    Affirmed. 
Rehearing  denied  December  7,  1906. 

Thla  iB  an  action  on  the  case  brought  by 
William  Bub  In  the  circuit  court  of  Madison 
county  against  the  Staunton  Coal  Company 
to  recover  for  personal  Injuries  sustained. 
The  fourth  count  of  the  declaration,  upon 
which  the  case  was  tried,  alleges  that  the 
defendant  was  the  operator  of  the  coal  mine 
at  which  the  plaintiff  was  employed  as  a 
eager,  at  the  bottom  of  the  shaft,  to  place 
cars  and  boxes  of  coal  on  the  cage  and  to 
remove  boxes  and  cars  therefrom;  that  the 
cage  was  operated  by  steam  power  and  was 
raised  and  lowered  In  the  shaft  by  means  of 
an  engine,  and  It  was  the  duty  of  said  de- 
fendant not  to  place  In  charge  of  said  engine 
any  other  than  a  competent  engineer  and  one 
who  would  not  hoist  the  cage  from  the  bottom 
ontll  he  had  received  the  signal  so  to  do, 
and  that,  regardless  of  this  duty,  defendant 
placed  and  kept  In  charge  of  said  engine  an 
engineer  who  was  not  competent  and  who 
did  not  regard  the  said  signals,  and  who 
habitually  hoisted  the  said  cage  without 
any  signal,  and  had  been  In  the  habit  of  so 
doing  to  the  knowledge  of  the  defendant; 
that,  while  the  plaintiff.  In  the  exercise  of 
due  care  and  caution,  was  performing  bis 
duties  as  an  assistant  eager,  and  was  assisting 
in  loading  a  box  of  coal  on  said  cage,  the 
engineer,  on  account  of  said  Incompetency 
and  on  account  of  bis  disregard  of  the 
signals,  suddenly  started  to  hoist  the  cage, 
and  thereby  plaintiff  was  brought  with  great 
force  and  violence  between  the  shaft  and  the 
ascending  cage,  and  was  dragged  upwards 
against  the  side  of  the  shaft  for  a  distance 
of  190  feet,  whereby  his  arm,  collar  bone, 
and  Jaw  bone  were  broken  and  his  ear  torn, 
and  he  was  otherwise  injured,  to  his  damage 
ot  $5,000.  Upon  a  trial  before  the  court 
and  a  jury  judgment  was  rendered  against 
the  defendant  for  $3,200.  The  same  has  been 
affirmed  by  the  Appellate  Court  and  a  further 
appeal  prosecuted  to  this  court. 

Percy  Werner  (Travous,  Wamock  &  Bur- 
roughs, of  counsel),  for  appellant.  Burton  Sc 
Wheeler  and  Jett  &  Kind^,  for  aK)eIlee. 

WILKIN,  3.  (after  stating  the  facts).. 
Pr(^>er  motions  were  made  to  instruct  the 
Jury  to  find  for  the  defendant,  which  were 
overruled,  and  the  question  therefore  arises 
whether  or  not  there  is  any  evidence  In  the 
record  fairly  tending  to  prove  that  the  engi- 
neer (King)  was  Incompetent,  that  the  de- 
fendant knew  of  such  Incompetency,  and  that 
the  plaintiff,  while  In  the  exercise  of  due  care, 
was  Injirred  by  the  negligence  of  said  engi- 
neer ;  these  being  the  material  and  substantial 
facts  of  plaintiff's  case.  Appellee  was  as- 
sistant eager  at  the  bottom  of  the  shaft,  and 
on  the  day  of  his  injury  an  attempt  had  been 
made  to  place  a  box  of  coal  on  the  cage.  It 
left  the  track,  or  was  derailed,  at  the  point 


where  the  track  on  the  bottom  met  the  polnto 
of  the  rails  on  the  cage.  In  his  efforts  to 
assist  other  laborers  to  replace  the  car  on  the 
rails,  plaintiff  stood  on  the  cage  near  the  side 
or  end,  in  a  stooping  posture,  with  his  back 
to  the  car.  While  in  this  position  and  so 
engaged,  the  engineer  hoisted  the  cage,  and 
one  of  the  men  by  the  name  of  Bayllss  was 
thrown  off  and  killed,  and  plaintiff  was  car- 
ried up  and  Injured  by  being  dragged  against 
the  side  of  Hie  shaft.  There  is  no  dispnte 
as  to  the  fact  that  the  injury  was  caused  by 
the  untimely  hoisting  of  the  cage  by  King, 
the  engineer.  All  of  the  men  working  at  the 
bottom  of  the  shaft,  being  the  only  persons 
by  whom  a  signal  to  raise  the  eagre  could 
properly  be  given,  testified  that  no  signal  was 
given.  Several  othw  witnesses,  who  had 
worked  in  the  mine  for  various  lengths  of 
time,  testified  that  during  the  time  in  which 
King  was  hoisting  engineer  lie  hoisted  the 
cage  without  signal  on  many  different  oc- 
casions. Two  of  these  witnesses,  Allen  and 
Vanderberry,  testified  that  the  defendant  had 
actual  notice  of  the  manner  in  which  King 
handled  the  cage  without  signal.  This  evi- 
dence tended  to  prove  the  allegations  of  the 
declaration  with  reference  to  the  incom- 
petency of  the  engineer  and  the  knowledge  of 
defendant  of  this  fact.  The  evidence  also 
shows  that  plaintiff  was  In  the  exercise  of 
due  care  and  caution  for  his  own  safety  at 
the  time  of  the  accident  The  motion  to  take 
the  case  from  the  Jury  was  therefore  properly 
overruled. 

Objection  is  made  to  the  exclusion  of 
evidence  by  the  trial  court  Many  of  the  ques- 
tions asked  on  cross-examination  of  wit- 
nesses, to  which  objections  were  sustained, 
were  not  proper  cross-examination.  For  ex- 
ample, plaintiff  and  a  witness  named  Sar- 
dlgo  were  asked  whether  they  made  any 
objection  or  complaint  to  the  defendant 
about  the  Incompetency  of  the  engineer,  or 
whether  they  hesitated  to  ride  on  the  cage 
when  he  was  in  charge,  or  if  he  was  not 
always  careful,  so  far  as  they  knew.  Neither 
of  these  witnesses  was  asked  anything  with 
reference  to  these  matters  in  their  exami- 
nation in  chief,  and  therefore  the  cross- 
examination  was  not  proper.  The  mine 
manager,  Ramsey,  and  his  assistant,  Wil- 
son, were  asked  to  state  what  complaints, 
if  any,  were  ever  made  to  them  with  refer- 
ence to  the  incompetency  of  the  engineer 
in  hoisting  without  signal,  and  what  other 
injury.  If  any,  had  been  occasioned  by  his 
acts,  both  of  which  questions  were  excluded 
by  the  court  These  witnesses  were  per- 
mitted to  testify  to  King's  general  reputation 
as  an  engineer,  and  in  other  ways  to  cover 
the  same  ground  sought  to  be  proved  by 
the  excluded  testimony.  Their  evidence,  at 
most  was  properly  confirmed  to  his  general 
reputation,  not  to  specific  acts.  King,  the  en- 
gineer, upon  his  own  examination  in  chief, 
was  asked  to  produce  certain  letters  of  recom- 
mendation which  he  presented  to  the  defend- 
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Ant  at  the  time  of  Ms  employment,  and  these 
were  offered  in  evidence,  and  the  court 
sustained  objections  to  them.  Evidence  was 
also  excluded  as  to  his  having  Invented  some 
attachment  for  steam  boilers  and  having 
obtained  a  patent  upon  the  same.  We  do 
not  see  that  either  the  letters  or  the  patent 
threw  any  light  whatever  upon  the  ques- 
tion as  to  his  competency  as  a  practical  en- 
gineer. The  charge  In  the  declaration  wai; 
that  he  was  Incompetent  because  he  habitu- 
ally hoisted  and  lowered  the  cage  without 
si^al,  and  that  this  habit  was  known  to 
defendant  It  was  not,  under  these  al- 
legations, so  much  a  question  of  his  skill 
as  an  engineer  as  his  diligence  in  using  that 
skill.  The  plaintiff  and  Sardlgo,  a  witness 
for  the  plaintiff,  and  Page,  after  the  accident 
made  certain  written  statements,  which  de- 
fendant sought  to  offer  In  evidence,  but  which 
were  excluded  by  the  court,  except  in  so  far 
as  they  tended  to  contradict  the  evidence  of 
the  witnesses  given  on  the  trial.  Where 
there  was  any  conflict  between  the  testlr 
mony  and  the  statem»its,  the  court  permit- 
ted the  contradiction  to  be  presented  to  the 
Jury.  Defendant  certainly  was  not  injured 
by  this  ruling,  and  has  no  cause  for  com- 
plaint. 

Many  oth^  objections  to  the  action  of  the 
court  in  the  exclusion  of  evidence  have  been 
called  to  our  attention.  They  are  so  numei> 
ous  that  it  would  be  impossible,  within  the 
reasonable  limits  of  an  opinion,  to  notice 
each  of  them  separately.  It  is  sufficient  to 
aay  that  we  have  examined  the  record  in 
each  instance  pointed  out  by  these  objections 
and  find  none  of  than  of  substantial  merit 
In  fact,  the  record  is  nnusually  free  from 
error  affecting  the  rights  of  the  defendant 
In  the  admission  and  exclusion  of  testimony. 

Complaint  is  made  of  the  refusal  of  the 
court  to  give  the  seventh  Instruction  offered 
by  the  defendant  It  stated  that  even  If 
the  Jury  believe  that  the  engineer  had  at 
other  times  started  the  cage  without  signal, 
yet,  if  they  believe  that  such  acts  were  the 
result  of  mere  lapses  and  that  the  engineer 
thoroughly  understood  his  duties  and  was 
essentially  fit  for  his  duties,  then  their  ver- 
dict should  be  for  the  defendant  It  is 
claimed  that  it  should  have  been  given  on 
the  testimony  of  the  engineer,  who  stated 
that  he  never  consciously  moved  the  cage 
without  a  signal,  and,  if  he  ever  did  move 
it  without  a  signal,  he  did  so  unconsciously 
and  it  was  a  lapse  or  trick  of  mind,  and, 
notwithstanding  this,  he  fully  understood 
his  duties  and  was  a  competent  engineer. 
This  testimony  and  the  instruction  seem  to 
proceed  upon  the  idea  that  competency  In 
an  engineer  depends  wholly  upon  knowledge 
and  skill,  ignoring  entirely  the  quality  of 
attention,  care,  and  diligence.  The  court 
very  properly  refused  the  instruction,  which 
was  highly  calculated  to  mislead  the  jury. 
If  the  engineer  was  in  the  habit  of  moving 
the  cage  without  signal,  this  was  evidence 
of    Ills   incompetency,   no   matter    whether 


sach  acts  resulted  from  lapses,  carelessness, 
or  want  of  skill,  and  this  was  proper  to  be 
taken  into  consideration  by  the  Jury  in  de- 
termining whether  or  not  he  was  incom- 
petent, as  charged  In  the  declaration. 

Complaint  is  also  made  of  the  refusal  of 
the  defendant's  ninth  Instruction,  which 
sought  to  tell  the  Jury  that  the  sole  and  only 
question  before  the  Jury  Is  whether  or  not 
the  defendant  was  guilty  of  n^ligence  In 
employing  the  engineer  In  that  position  on 
the  day  of  the  Injury.  It  was  properly  re- 
fused for  two  reasons:  First,  because  the 
negligence  of  the  defendant  In  employing 
the  engineer  was  not  the  sole  and  only  ques- 
tion to  be  determined  by  the  jury;  and, 
second,  the  word  "employed,"  as  used  in  the 
Instruction,  was  very  Indefinite  in  its  mean- 
ing, and  while  its  meaning  might  have  been 
clear  to  the  court  it  might  have  been  misun- 
derstood by  the  Jury  as  meaning  the  em- 
ployment oHglnally  entered  Into  long  be- 
fore the  accident,  rather  than  his  being  em- 
ployed at  the  time  of  the  accident 

No  reversible  error  Is  shown  upon  thla 
record,  and  the  Judgment  of  the  Appellate 
Court  will  be  affirmed. 

Judgment  affirmed. 


(218  ni.  n) 
CLEVELAND  ▼.  MARTIN. 
(Supreme   Court   of  Illinois.    Oct   24,   1905.) 

1.  Injunction — Gbounds — Comfabativk  In- 
jury. 

Complainant  is  not  entitled  to  an  tnjonction 
to  restrain  a  publisher  from  marketine  a  medical 
book  written  by  him,  on  the  ground  that  Uie 
character  of  the  publisher's  work  was  so  inferior 
that  it  would  brmg  ridicule  upon,  the  complain- 
ant and  injure  his  reputation,  where  the  con- 
tract as  to  the  mechanical  work  was  uncertain, 
and  there  is  no  evidence  of  any  injury,  and 
defendant's  damages  would  exceed  any  beneSt 
complainant  might  derive  from  the  injunction. 

2.  Samk — Breach  of  Oontbact. 

Where  the  terms  of  a  contract  are  so  na- 
eertain  that  it  could  not  be  specifically  enforced, 
its  breach  will  not  be  enjoined. 

lEM.  Note. — For  cases  in  point,  see  voL  27, 
Cent  Dig.  Injunction,  {  114.J 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

BUI  by  Franklin  H.  Martin  against  George 
H.  Cleveland.  Decree  for  plaintiff,  and  de- 
fendant appeals.    Reversed. 

Rehearing  denied  December  7,  1905. 

This  is  a  bUl  filed  on  November  13,  1903, 
in  the  superior  court  of  Cook  county  by  the 
appellee  against  the  appellant  to  enjoin  the 
appellant  and  hia  agents  and  employ^ 
from  selling,  giving  away,  delivering,  or  ex- 
hibiting to  any  person  or  corporation  what- 
soever any  copy  of  a  medical  work,  entitled 
"A  Treatise  on  Gynecology,"  of  which  ap- 
pellee, who  is  a  physician,  la  the  author,  and 
of  which  the  appellant,  who  was  also  a  physi- 
cian— ^though  not  practicing,  as  he  is  engag- 
ed in  publishing  medical  works — had  under* 
taken  the  publication.  The  bill  alleges  in 
substance  that  the  appellant  had  not  pub- 
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Ilshed  the  book  In  such  form  as  the  parties 
bad  a^eed  upon ;  tbat  la  to  say,  It  is  alleged 
that  there  was  a  breach  of  the  contract,  and 
the  bill  la  filed  to  restrain  such  breach.  An 
answer  was  filed  to  the  bill  by  the  appellant, 
and  replication  was  filed  to  die  answer.  On 
December  4,  1903,  the  court  rendered  a  de- 
cree substantially  denying  the  relief  prayed 
for.  An  appeal  was  taken  from  this  decree 
to  the  Appellate  Court  The  Appellate  Court 
reversed  the  decree  of  the  superior  court,  and 
remanded  the  cause  to  the  latter  court,  "with 
directions  to  that  court  to  enter  a  decree  ac- 
cording to  the  prayer  of  the  bill."  The  pres- 
ent appeal  is  prosecuted  from  such  Judgment 
of  reversal  with  directions,  so  enters  by  the 
Appellate  Court 

The  bill  alleges  that  the  complainant  ap- 
pellee herein,  is  a  physician,  and  had  for  a 
number  of  years  made  a  specialty  of  opera- 
tive gynecology ;  that  he  had  for  many  years 
been  secretary  of  the  medical  faculty  of  the 
Post  Graduate  Medical  School  of  Chicago; 
that  as  such  he  had  lectured  on  the  subject 
of  gynecology  before  a  large  number  of  medic- 
al   practitioners    throughout    the    Western 
states  who   attended  said  school   for  post 
graduate   instruction;   that   he  gave  clinics 
before  said  students  and  other  students  of 
medicine  at  several  medical  institutions  In 
Chicago;  that  his  experience  had  been  such 
as  to  render  probable  a  demand  for  any  pro- 
duction from  him  on  that  subject ;  that  early 
In  1903  the  appellant,  doing  business  under 
the  name  of  the  "Cleveland  Press,"  desired 
to  pnblista  in  book  form  a  series  of  lectures 
tben  about  to  be  delivered  by  appellee  at 
said  school   on  said  subject;   that  it  was 
agreed  between  appellee  and  appellant  that 
the  latter  should  produce  said  lectures  In 
book  form,  using  finished  paper  and  making 
tbe  same  thoroughly  well  bound ;  that  appel- 
lee was  to  furnish  manuscript  and  draw- 
ings, and  appellant  was  to  make  the  neces- 
sary plates  and  furnish  all  the  material  for 
tbe  production  of  a  first-class  book  to  be 
sold  by  appellant;  that  afterwards  it  was 
agreed  between  them  that  a  text-book  cover- 
ing the  entire  field  of  gynecology  should  be 
prepared,    appellee   furnishing    manuscripts 
and    drawings,    and   am>eUant    making    the 
necessary  plates  and  fnmlsbiiig  the  materi- 
al necessary  for  tbe  issuance  of  a  first-class 
book;  that  it  was  stated  by  appellant  that 
tbe  book  should,  in  the  matter  of  workman- 
ship, compare  favorably  with  the  text-book  of 
Hovrard  A.  Kelly,  M.  D.,  on  Operative  Gyne- 
cology,  a  standard  anthcHrity    published  in 
1888  by  0.  Appleton  ft  Co.  of  New  York ;  that 
appellant  "should  print,  bind,  ofTer  for  sale, 
and  extensively  advertise  an  edition  of  2,000 
copies  thereof,  and  quarterly  report  to  Martin 
tbe  sale  of  such  books ;  that  Martin  was  to 
recelre  no  royalty  on  the   first  edition  of 
2.000  rolmnes,  but  In  lieu  of  royalty  was  to 
receive  a  certain  number  of  copies  of  said 
text-book,  and  after  tbe  edition  of  2,000  vol- 
omes  bad  been  printed  the  interest  of  Cleve- 


land in  said  text-book  was  to  cease";  that 
appellee  furnished  tbe  manuscript  and  draw- 
ings necessary ;  that  the  appellant  had  plates 
made  from  tbe  drawings,  and  caused  the 
manuscript  to  be  set  in  type  and  printed; 
that  appellant  caused  an  announcement  of 
the  publication  to  be  made  in  various  medical 
Journals,  and  appellee,  with  appellant's  con- 
sent and  at  bis  own  expense,  caused  to  be 
printed  10,000  copies  of  a  certain  chapter 
of  said  text-book,  together  with  the  illus- 
trations thereof,  which  were  distributed  at 
tbe  appellee's  expense  among  practicing  phy- 
sicians and  surgeons  in  Illinois  and  other 
states ;  that  on  the  back  of  tbe  reprint  was 
printed  the  advertisement  of  appellant,  and 
by  means  thereof  a  large  number  of  orders 
were  received  at  the  sum  of  $5  per  copy ;  that 
on  November  10,  1903,  a  copy  of  said  text- 
book, entitled  "A  Treatise  on  Gynecology," 
was  delivered  at  appellee's  office  by  appel- 
lant; that  said  book  was  printed  on  inferl* 
or  paper  from  Inferior  type;  that  a  very 
low  grade  of  ink  was  used ;  that  the  plates, 
made  from  the  drawings  prepared  under  ap- 
pellee's directions  at  an  expense  to  him  of 
nearly  $1,000,  are  Inferior  In  every  respect 
and  printed  on  inferior  paper ;  that  the  bind- 
ing is  very  crude  and  inferior  In  every  re- 
spect ;  that  said  book  in  its  workmanship  as 
a  whole  Is  wholly  inferior  to  Kelly's  book; 
that  appellant  has  already  delivered  a  num- 
ber of  said  books  to  persons  who  bad  order- 
ed them,  and  is  about  to  deliver  others  and 
to  send  copies  to  medical  book  reviewers; 
"that  the  mechanical  crudeness  of  the  botA 
will  excite  unfavorable  criticism,  and  sub- 
ject Martin  to  ridicule,  and  prevent  the  suc- 
cessful marketing  of  tbe  book";  that  the 
advertisements  expressly  stated  that  the  let- 
terpress, paper,  and  binding  were  of  the 
highest  class;  that  appeUee  was  frequently 
called  into  consultation  in  special  cases  by 
physicians  and  surgeons  residing  and  prac- 
ticing in  other  cities ;  that  such  perscms  will 
be  among  the  first  to  procure  copies  of  said 
book,  and,  finding  themselves  defrauded  by 
appellant's  misrepresentations,  will  conceive 
a  hostility  towards  appeUee,  supjMislng  him 
to  be  responsible  for  tbe  foisting  of  so  crude 
a  production ;  that  physicians  and  surgeons, 
generally,  who  may  order  said  work,  will  en- 
tertain towards  appellee  a  feeling  of  hostili- 
ty; that  such  persons  will  in  the  future  re- 
frain from  calling  appellee  into  consultatioo, 
to  his  great  loss  and  injury,  to  remedy  which 
the  law  Is  wholly  inadequate;  that  appellee 
has  spent  $1,500  In  the  preparation  of  said 
text-book  and  drawings,  together  with  great 
labor  extending  over  a  period  of  about  10 
months;  that  tbe  only  compensation  he  was 
to  receive  from  appellant  in  exchange  for 
permission  to  pubUsh  'and  sell  2,000  copies 
of  said  book  was  that  appellant  should  issue 
a  book  first-class  in  every  respect,  and  ex- 
tensively advertise  it,  so  as  to  create  a  de- 
mand therefor,  whereby  appellee  might  sell . 
subsequent  editions  at  large  profit  to  himself  i\^ 


774 


75  NORTHEASTERN  REPORTER. 


(DL 


but  that  the  book  as  Issued  Is  so  Inferior 
that,  if  appellant  Is  permitted  to  place  it 
upon  the  market,  purchasers  thereof  will  be 
Imposed  upon,  and  will  speak  harshly  of 
Martin  and  his  book;  that  the  appellant, 
without  appellee's  knowledge  and  consent, 
has  procured  a  copyright  on  said  volume  in 
his  own  name.  The  prayer  of  the  bill,  in 
addition  to  such  portion  of  the  same  as  is 
above  set  forth,  asks  that  Cleveland  and  bis 
assigns  and  agents  may  be  compelled  to  re- 
turn to  the  persons  who  have  already  purchas- 
ed the  said  volumes  the  several  amounts  paid 
by  them  therefor,  and,  so  far  as  possible,  se- 
cure from  them  the  return  of  said  book  ;  that 
they  may  be  directed  to  turn  over  to  Martin 
all  the  plates,  electrotypes,  drawings,  etc., 
used  In  the  publication  of  said  volume ;  that 
they  may  be  decreed  to  assign  to  Martin  the 
aforesaid  copyright,  and  for  general  relief. 
The  answer  of  appellant  states  that  be 
was  approached  by  appellee  with  reference 
to  said  publication,  and  admits  that  he  was 
to  publish  the  same  in  first-class  form,  and 
for  which  appellee  was  to  furnish  the  manu- 
script and  drawings,  and  appellant  was  to 
have  made  the  necessary  plates  and  furnish 
all  the  material  for  the  production  of  such 
text-book.  The  answer  admits  that  It  was 
afterwards  agreed  between  appellant  and 
appellee  that  a  text-book  covering  the  entire 
field  of  gynecology  should  be  prepared,  ap- 
pellee to  undertake  to  furnish  the  manuscript 
and  drawings,  and  appellant  to  have  made 
the  necessary  plates  and  to  furnish  the  mate- 
rial necessary  for  the  publication  of  the 
book  in  first-class  form;  that  appellant 
"should  print,  bind,  offer  for  sale,  and  ex- 
tensively advertise  an  edition  of  2,000  copies 
of  said  work,  and  that  Martin  should  re- 
ceive no  royalty  for  the  first  edition  of  2,000 
volumes  of  said  text-book,  but  in  lien  of 
royalty  he  should  receive  25  printed  and 
bound  copies  of  such  text-book,  and  that, 
after  said  edition  of  2,000  volumes  had  been 
printed  and  sold,  the  interest  of  said  Cleve- 
land In  said  text-book  should  cease."  But 
the  answer  denies  that  the  appellant  made 
any  agreement  or  representations  regarding 
the  paper  to  be  used  In  said  book,  except 
that  a  finished  paper  be  used,  and  that  the 
book  be  thoroughly  well  bound;  denies  that 
the  book  to  be  printed  by  appellant  should 
In  every  respect  compare  with  Kelly's  book; 
admits  that  appellee  furnished  the  manu- 
script and  drawings,  and  appellant  had  plates 
made  therefrom  and  caused  the  manuscript 
to  be  set  to  type  and  printed,  and  that  appel- 
lant and  appellee  caused  announcement  to  be 
made  of  the  forthcoming  publication.  The 
answer  denies  that  the  book  was  printed  on 
inferior  paper,  or  that  a  low  grade  of  Ink  was 
used,  or  that  the  plates  were  of  an  inferior 
kind  or  were  printed  on  Inferior  paper,  or 
that  the  binding  of  the  book  was  crude  and 
inferior,  but  alleges  that  said  book  was  print- 
ed and  bound  In  first-class  manner,  and  com- 
pares favorably  with  books  In  general  pub- 


lished for  distribution  and  sale  throughout 
the  medical  profession;  also  denies  that  the 
mechanical  part  of  the  book  will  excite  any 
imfavorable  criticism  of  appellee,  or  subject 
him  to  ridicule,  or  prevent  the  snooessful 
marketing  of  the  book,  or  that  any  hostility 
will  be  created  towards  appellee  by  the  pub- 
lication of  the  same;  alleges  that  appellant 
has  performed  bis  part  of  the  contract  and 
published  the  book  in  first-class  manner,  and 
that  the  publication  of  the  same  will  cause 
no  hostile  criticism  of  appellee,  and  lead  to 
no  injury  to  bis  professional  reputation,  and 
will  in  nowise  injure  the  sale  of  said  book 
or  damage  bun;  denies  that  be  procured  a 
copyright  without  appellee's  consent  and 
knowledge,  but  avers  that,  with  appellee's 
knowledge  and  consent,  he  procured  the  copy- 
right thereof  to  be  assigned  to  appellee  wboi- 
ever  appellant's  rights  In  the  subject-matter 
of  said  copyright  were  at  an  end,  and  appel- 
lant disclaims  all  permanent  and  enduring 
title  to  said  copyright. 

The  decree  of  the  superior  court  Coand 
that  the  appellee  bad  not  maintained  the 
all^atlons  of  the  bill,  so  as  to  entitle  him 
to  have  the  injunction  theretofore  Issued  In 
the  case  made  perpetual,  and  accordingly  tbe 
Interlocutory  Injunction,  which  had  been  is- 
sued, was  dissolved.  The  decree  of  the  court 
found  that  the  right  of  appellant  to  print, 
publish,  and  market  the  book  was  limited, 
and  was  a  right  to  print,  publish,  and  market 
an  edition  of  said  book  to  the  number  of 
2,000,  and  no  more,  and  that  the  whole  of 
said  edition  had  been  printed,  but  had  not 
been  marketed.  The  decree  also  found  that 
there  was  an  agreement  between  the  appellee 
and  appellant,  whereby  the  latter  was  grant- 
ed the  exclusive  right  to  print,  publish,  and 
sell  the  "Treatise  on  Gynecology"  for  a  peri- 
od of  one  year  from  the  day  of  the  flxst 
publication  of  said  book,  to  wit,  from  NoTent- 
ber  10,  1903,  provided  appellant  should  not 
print,  publish,  or  sell,  or  otherwise  distribute 
more  than  2,000  copies  thereof,  Inclndtng 
25  copies  to  be  given  to  complainant;  that  in 
pursuance  of  such  agreement  a  copyright  of 
said  "Treatise  on  Gynecology"  was  applied 
for  and  procured  by  tbe  appellant  in  the 
name  of  "Cleveland  Press,"  and  that  appel- 
lant is  entitled  to  tbe  protection  which  sncn 
copyright  affords  only  so  far  as  the  first  edi- 
tion of  said  book,  to  the  number  of  2,000 
copies  thereof,  is  concerned,  and  that  for  all 
other  purposes  such  copyright  belongs  to  the 
appellee;  and  it  is  ordered  and  adjudged 
therein  that  appellant  be  perpetually  enjoin- 
ed from  printing,  or  causing  to  be  printed, 
any  more  copies  of  said  treatise,  and  from 
selling,  giving  away,  or  in  anywise  distribut- 
ing any  more  copies  thereof  than  the  2,000 
copies  already  in  print;  that  appellant  forth- 
with assign  to  appellee  the  copyright  of  said 
treatise,  provided  that  such  assignment  shall 
not  inure  to  tbe  benefit  of  appellee,  so  as  to 
permit  him  to  print,  publish,  or  sell,  or  cause 
to  be  printed,  published,  or  pold^unr  edUlon 
Digitized  by  VjO(J*^IC 
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of  said  treatise,  or  copies  thereof,  nntll  on 
and  after  November  10,  19(M;  and  that  appel- 
lee tecoTer  the  costa  of  the  proceeding. 

Schmltt  &  Wise,  for  appellant  Frank 
Crosier,  for  appellee. 

MAOBUDEB,  J.  (after  stating  the  facts). 
The  appellee  la  a  physician  and  a  medical 
lecturer,  whose  specialty  is  operative  gyne- 
cology. The  proof  shows  that  he  la  a  man 
of  high  standing  in  his  profession,  or  that 
particular  branch  of  it  to  which  he  is  devoted. 
He  first  on  January  27,  1903,  made  an  agree- 
ment with  the  appellant,  a  publisher  of  medic- 
al books,  to  publish  certain  medical  lectures 
to  be  delivered  by  himself  "In  first-class  form, 
using  a  finished  paper  thoroughly  well  bound, 
■nd  placed  through  our  traveling  representa- 
tives and  the  trade,"  in  lieu  of  royalty  the 
appellant  to  furnish  appellee  26  copies  of  said 
book  gratis,  and  to  have  all  plates  made,  and 
to  return  to  the  appellee  the  original  draw- 
ings, if  he  should  desire,  but  manuscript  and 
drawings  to  be  furnished  with  reasonable 
promptness,  and  the  work  completed  on  the 
part  of  appellee  before  August  1,  1903,  ap- 
pellee to  agree,  in  protection  of  appellant, 
not  to  write  a  work  for  another  publisher 
upon  the  same  or  similar  subject  within  a 
period  of  at  least  a  year  from  date  of  pub- 
lication of  the  wotk  in  appellant's  hands; 
ajad  it  was  understood  that  the  appellant  was 
to  make  a  Quarterly  report  to  appellee  of  the 
number  of  sales  made,  the  first  installment 
to  be  sent  by  appellee  on  February  4,  1903. 
Sabsequently,  in  April,  May,  or  June,  1903, 
It  was  agreed  that,  instead  of  the  lectures, 
a  text-book  covering  the  entire  field  of  gyne- 
cology should  be  prepared;  and,  by  the  terms 
of  this  subsequent  agreement,  appellee  under- 
took to  furnish  the  manuscript  and  drawings 
for  the  book,  and  appellant  undertook  to  have 
made  the  necessary  plates,  and  to  furnish 
the  material  necessary  tor  the  publication 
of  the  book  in  first-class  form.  Appellant 
was  to  print,  bind,  offer  for  sale,  and  ex- 
tensively advertise  an  edition  of  2,000  copies 
of  the  work,  and  appellee  was  to  receive  no 
royalty  on  the  first  edition  of  2,000  copies  of 
the  book,  but  in  lieu  of  royalty  was  to  re- 
ceive 26  printed  and  bound  copies  of  said 
text-book,  and,  after  such  2,000  copies  of 
Bald  book  had  been  printed  and  sold,  the 
Interest  of  Cleveland  in  said  text-book  should 
ceaae. 

The  proof  shows  that  the  appellant  has 
printed,  bound,  and  Is  offering  for  sale  the 
2,000  copies  of  said  text-book,  as  above  men- 
tioned. The  proof  also  shows  that  he  has 
already  sold  120  copies  of  said  book.  The 
first  copy  of  the  text-book  seen  by  the  ap- 
pellee was  delivered  to  him  on  November  10, 
1903,  and  appellee  at  once  objected  to  the 
book  as  not  being  the  kind  of  book  which  the 
contract  as  he  Interpreted  the  contract  called 
for.  It  Is  not  shown  that  appellee  received 
the  whole  of  the  26  copies  which  he  was  to 
receive,  but  It  is  not  shown  tbat  the  appellant 


has  not  been  willing  at  any  time  to  deliver 
to  blm  the  whole  number  of  the  copies  which 
he  was  to  receive.  The  object  of  the  present 
bill  was  to  enjoin  the  appellant  from  selling 
or  disposing  of  any  more  of  the  first  edition  of 
2,000  copies  than  the  120  copies  already  sold 
by  him. 

First  It  is  said  by  counsel  for  appellee 
all  through  hU  argument  that  the  object 
of  the  present  bill  is  to  enjoin  a  breach  by 
appellant  of  the  contract  between  appellant 
and  the  appellee.  It  Is  to.be  observed,  how- 
ever, that  the  contract  has  already  been  par- 
tially performed.  That  is  to  say,  as  we  under- 
stand the  evidence,  the  2,000  copies  have  been 
printed  and  bound  and  offered  for  sale,  and 
120  thereof  have  actually  been  sold.  The  ob- 
ject of  the  injunction  Is  to  prevent  the  sale 
of  any  more  of  said  first  edition  of  2,000 
copies.  The  evidence  does  not  show  clearly 
and  definitely  the  terms  of  the  contract  be- 
tween appellee  and  appellant  A  certain  Dr. 
Kelly  had  written  and  published  a  work  on 
Operative  Gynecology,  which  is  shown  by  the 
proof  to  have  been  a  standard  authority, 
and  to  have  been  a  first-class  and  well-bound 
publication.  Appellee  contends  that  appel- 
lant agreed  to  publish  appellee's  work  on 
gynecology,  so  that  it  would  compare  favor- 
ably with  Kelly's  book  on  the  same  subject 
so  far  as  mechanical  execution  was  concern- 
ed. Appellant  denies  that  he  agreed  to  any 
such  thing.  A  young  lady,  who  acted  as 
secretary  for  appellee,  states  substantially 
that  appellant  was  to  make  the  book  written 
by  appellee  of  the  same  character  as  Kelly's 
book.  She  states  that,  when  appellant  was 
present  at  one  time  in  the  office,  appellee  took 
down  from  one  of  the  shelves  of  his  library 
Kelly's  book  and  showed  it  to  appellant  and 
that  appellant  then  stated  that  his  publica- 
tion would  be  equal  to  the  Kelly  book.  Ap- 
pellee's evidence,  however,  tends  strongly  to 
show  that  the  book,  taken  down  from  the  ^elf 
of  the  library  and  shown  to  the  appellant  up- 
on the  occasion  mentioned  was  not  Kelly's 
book,  but  was  a  book  written  by  Dr.  Davis, 
which  has  been  Introduced  as  an  exhibit  in 
this  cause.  As  appellant  and  appellee  contra- 
dict each  other  as  to  any  agreement  to  make 
the  new  publication  equal  to  the  Kelly  book, 
and  as  the  secretary's  evidence  is  not  a  con- 
clusive confirmation  of  appellee's  statement 
upon  the  subject  the  mind  Is  left  in  doubt 
whether  or  not  there  was  any  agreement  tbat 
a  book  equal  to  Kelly's  book  should  be  pub- 
lished by  appellant 

Appellant,  however,  admlte  that  the  book 
to  be  printed  for  appellee  was  to  be  published 
In  first-class  form,  and  that  finished  paper 
should  be  used,  and  that  It  was  to  be  thor- 
oughly well  bound.  The  testimony  of  appel- 
lee tends  to  show  that  the  book,  as  published 
by  appellant  was  not  of  the  first-class  char- 
acter thus  agreed  upon,  while  the  testimony 
of  appellant  tends  to  show  that  it  was  such 
a  book  as  the  agreement,  act\ially  made,  / 
called  fw.    It  will  be  Impossible  for  us  with*  [Q 
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In  tbe  limits  of  this  opinion  to  analyze  all 
the  testimony  upon  this  snbject  Besides  the 
testimony  of  himself  and  his  secretary,  ap- 
pellee produced  only  two  witnesses,  who 
swore  that  the  book  printed  by  appellant  was 
not  a  flrst-class  publication.  .The  witnesses 
thns  testifying  were  expert  bookmakers,  but 
not  special  publishers  of  medical  books. 
Their  testimony  relates  chiefly  to  alleged 
defects  in  appellant's  publication,  which 
would  be  apparent  to  expert  bookmakers,  but 
would  not  necessarily  be  apparent  to  the 
ordinary  reader,  medical  or  otherwise.  On 
the  contrary,  the  appellant,  besides  his  own 
testimony,  produced  four,  witnesses,  who 
swore  substantially  that  the  book  was  well 
and  neatly  bound,  and  that  it  was  better  than 
the  average  medical  scientific  book  of  that 
character,  selling  at  that  price,  to  wit,  $5  a 
volume.  Two  of  these  witnesses  were  physi- 
cians, who  bad  practiced  as  such  for  many 
years.  One  of  them  had  been  engaged  in  the 
city  of  Chicago  for  30  years  in  the  selling  and 
publishing  of  medical  books,  and  the  other 
was  an  experienced  bookbinder.  If  the  tes- 
timony of  the  four  witnesses  thus  produced 
by  appellant  be  true,  then  the  publication  in 
question  came  up,  in  character  and  quality, 
to  the  requirements  of  the  contract  between 
the  parties,  so  far  as  its  mere  mechanical 
execution  was  concerned.  We  do  not  feel 
called  upon  to  determine  whether  the  state- 
ments made  by  the  witnesses  produced  by  the 
appellant  are  to  be  taken  as  correct.  It  is 
sufScient  to  say  that  the  testimony  leaves  It 
uncertain  as  to  what  the  real  terms  of  the 
contract  were. 

Second.  It  is  clear  to  our  minds  from  the 
evidence  that  the  appellee  could  and  did 
suffer  no  injury  from  what  is  alleged  by  him 
to  have  been  a  breach  of  the  contract.  As  to 
tbe  first  edition  of  2,000  volumes,  appellee 
admits  that  he  was  to  receive  no  royalty,  but 
only  25  copies  of  the  book.  If  the  contract 
had  been  that  he  was  to  receive  a  certain  pro- 
portion of  tbe  money  realized  from  the  sale  of 
the  first  edition,  then  his  damages,  if  any, 
could  be  easily  ascertained.  If  tbe  appellant 
printed  and  published  a  book,  which  was  not 
such  a  flrst-class  book  as  the  contract  called 
for,  it  might  be  possible  to  determine  bow 
much  less  per  volume  such  a  book  would  sell 
for  than  a  book  which  did  come  up  to  the 
requirements  of  the  contract  It  i^ppears  in 
evidence  in  this  case  that  Kelly's  book  sold 
for  $7  or  $8  per  volume,  and  was  admitted 
to  be  a  flrst-class  publication;  and  that  it 
did  sell  for  $7  or  $8  per  volume  was  known 
to  the  appellee.  It  was  agreed  between  ap- 
pellant and  appellee  that  the  book  beee  in 
controversy  should  be  sold  for  $5  per  volume, 
and  it  is  difficult  to  understand  how  it 
could  have  been  expected  that  it  would  be 
equal  In  character  to  the  Kelly  book.  But 
appellee  claims  that  the  only  consideration 
which  he  expected  to  receive  from  the  sale 
of  tbe  first  2,000  copies  by  tbe  appellant 
was    the    increase    and    extension  of    bis 


reputation  as  a  physician.  He  says  that 
he  was  called  into  consultations  with  other 
physicians,  and  he  supposed  that,  if  this  first 
edition  was  put  upon  the  market  and  sold, 
it  would  increase  his  practice  by  increasing 
the  number  of  calls  for  tbe  exercise  of  his 
professional  skill.  The  only  injury  whidi, 
as  be  says  in  bis  testimony,  was  expected  to 
res  alt  to  him  from  the  publication  and  sale 
of  this  book  by  the  appellant,  was  that  he 
would  be  brought  into  ridicule  among  his 
professional  brethren,  end  be  subjected  to 
criticism  by  them  for  putting  forth  and  per- 
mitting to  be  sold  such  a  publication  as  that 
issued  by  the  appellant.  The  testimony  Is 
clear  and  overwhelming  to  the  effect  tbat  be 
did  not  suffer  and  could  not  have  sntfered 
any  injury  in  this  respect. 

Dr.  Nathan  S.  Davis,  who  had  been  a 
practicing  physician  for  more  than  66  years, 
states  in  regard  to  the  present  book  as 
follows:  "The  general  aspect  of  It  is  Just 
about  the  same  as  the  average  of  publica- 
tions from  good  publishing  houses.  •  •  • 
I  do  not  see  how  there  could  be  any  harm 
done  to  the  reputation  of  Dr.  Martin  by  tbe 
circulation  of  this  book  in  this  form,  as- 
suming the  text  of  the  book  to  be  scientifically 
excellent  and  valuable.  •  •  •  Witness 
knows  Dr.  Martin,  and,  so  far  as  he  knows. 
Dr.  Martin's  reputation  as  a  physician  is 
good.  Q.  And  now  that  you  have  viewed 
this  book  and  examined  it  here  in  court 
have  you  conceived  any  less  good  opinion  of 
Dr.  Martin's  attainments  as  a  physician? 
A.  Why,  certainly  not  If  the  text  is  all 
right— I  have  not  read  It—  if  It  is  all  right 
I  should  consider  it  a  credit"  William  T. 
Keener,  one  of  the  witnesses  above  named, 
publisher  and  seller  of  medical  books,  states 
in  his  evidence  that  he  had  copies  of  the 
Martin  book  at  Us  store  for  sale,  and  that 
he  liad  sent  out  about  10  copies  of  the  same. 
which  be  had  previously  sold,  and  had  not 
heard  anything  one  way  or  the  other  from 
the  purchasers.  After  stating  that  the  book 
was  better  than  the  average,  the  following 
appears  In  the  testimony  of  this  witness: 
"Q.  Well,  supposing  the  book  to  be  sold, 
and  the  book  to  be  excellent;  what  effect 
would  the  cheap  appearance  of  tbe  book, 
if  it  was  sold,  have  upon  the  doctor  who 
Wrote  it?  A.  I  should  think  It  would  help 
him.  No  one  would  hold  the  doctor  respon- 
sible, as  a  rule,  for  the  mechanical  appear- 
ance of  It  *  *  *  The  binding  of  the 
Martin  book,  for  its  class,  is  of  the  highest 
class.  It  is  very  good ;  better  than  the  aver- 
age." Dr.  Joseph  M.  Patton,  who  practiced 
medicine  in  Chicago  for  20  years,  and  was 
acquainted  with  tbe  reputation  of  the  ap- 
pellee, which,  as  be  stated,  was  good,  says 
that  from  his  examination  of  the  Martin 
book.  It  compared  with  medical  books  gen- 
erally very  favorably;  and  he  further  says: 
"Do  not  know  of  any  damage  that  might 
result  to  Martin's  reputation  from  the  dis- 
tribution of  his  book  by  reason  of  any  me- 


hl) 


CLEVELAND  v.  MARTIN. 


•m 


chanleal  Imperfections,  provided  that  the 
text  Is  scholarly  and  correct.  The  average 
physician  In  buying  a  book  considers,  first. 
Its  contents;  secondly,  Its  author;  third,  the 
quality  of  the  paper,  and  readability,  and 
general  appearance.  A  doctor  would  most 
decidedly  be  less  governed  by  the  mechanical 
part  of  a  book  than  by  the  text,  If  he  knew 
what  he  wanted.  Assuming  that  complain- 
ant has  an  excellent  reputation  and  high 
standing  as  a  gynecologist,  and  assuming 
that  the  text  of  the  book  bore  out  that  repu- 
tation, witness  cannot  conceive  of  any  way 
In  which  the  distribution  of  the  book  would 
cause  hostility  toward  him,  or  In  any  way 
damage  his  professional  reputation  or  charac- 
ter. Q.  So  that  In  your  opinion.  If  this  book 
should  go  Into  general  circulation,  and  Its 
text  should  prove  to  be  sclentlflcally  correct 
and  of  a  high  standard  of  excellence,  you, 
as  a  doctor  of  long  standing,  would  say  that 
the  book — that  the  distribution  of  the  book 
— would  tend  rather  to  Increase  than  to 
prejudice  his  reputation?  Is  that  true?  A. 
I  should,  most  assuredly.  •  *  •"  Wit- 
ness has  sufficient  knowledge  of  medical 
books  to  state  that  the  Martin  book  Is  a 
book  up  to  the  average  medical  scientific 
book  of  that  character  for  that  price. 

The  only  damage  or  injury  which  the 
appellee  refers  to  in  his  testimony  as  likely 
to  result  to  him  from  a  sale  of  the  bbok  in 
qnestlon  is  merely  a  supposed  criticism  upon 
his  professional  attainments.  As  the  testi- 
mony is  clear  and  conclusive  that  the  circula- 
tion of  the  book  would  not  thus  Injure  In 
any  way  his  professional  standing,  then,  so 
far  as  this  record  shows,  there  Is  no  Injury 
or  damage  which  has  been  or  could  be  es- 
tablished by  proof.  Indeed,  the  appellee 
himself  Impliedly  admits  that  his  reputa- 
tion would  not  thus  be  Injured  by  the  fol- 
lovring  statement  in  bis  testimony,  to  wit: 
"Is  not  sure  that  the  book  as  published 
would  destroy  any  reputation  already  gain- 
ed, but  Is  certain  that  It  would  not  help  such 
reputation."  He  also  says  In  another  part 
of  bis  testimony  that  the  amount  of  the 
dama:ge  which  be  would  suffer  would  be 
••purely  speculative." 

Third.  What  Is  the  law  applicable  to  the 
state  of  facts  above  set  forth?  In  the 
American  and  English  Encyclopedia  of  Law 
(2d  Ed.,  vol.  16,  p.  360),  It  is  said :  "To  en- 
title a  person  to  Injunctive  relief  he  must 
.establish  as  against  the  defendant  an  actual 
and  substantial  injury,  and  not  merely  a 
technical  and  Inconsequential  wrong  entitling 
blm  to  nominal  damages  only.  *  *  *  To 
warrant  the  allowance  of  a  writ  of  injunc- 
tion, it  must  clearly  appear  that  some  act 
has  been  done,  or  Is  threatened,  which  will 
produce  irreparable  injury  to  the  party  ask- 
ing an  injunction."  High  in  bis  work  on 
Injunctions  (3d  Ed.,  vol.  1,  §{  9,  22)  says: 
"Substantial  and  positive  Injury  must  al- 
ways be  made  to  appear  to  the  satisfaction 
of  a  court  of  equity  before  it  will  grant  an 


injunction,  and  acts  which,  though  irregular 
and  unauthorized,  can  have  no  Injurious 
result,  constitute  no  ground  for  the  relief. 
*  *  *  An  Injunction,  being  the  'strong 
arm  of  equity,'  should  never  be  granted,  ex- 
cept in  a  clear  case  of  irreparable  Injury, 
and  with  a  full  conviction  on  the  part  of 
the  court  of  Its  urgent  necessity."  See,  also. 
Citizens'  Coach  Ck>.  v.  Camden  Horse  Rail- 
road Ck).,  29  N.  J.  Eq.  299 ;  Bigelow  v.  Bart- 
ford  Bridge  Co.,  14  Ctonn.  565,  86  Am.  Dec. 
502;  Whittlesey  v.  Hartford  Railroad  Cto., 
23  Conn.  433.  In  Bigelow  v.  Hartford 
Bridge  Co.,  supra,  it  was  held  that,  "to  au- 
thorize a  court  of  equity  to  interpose  its 
power  by  the  summary,  peculiar,  and  ex- 
traordinary remedy  of  Injunction,  there 
must  be  not  only  a  violation  of  the  plaln- 
tltTs  right,  but  such  a  violation  as  is  or  will 
be  attended  with  substantial  and  serious 
damage."  It  has  been  said  that  "an  Injury 
is  Irreparable  either  from  its  own  nature, 
as  when  the  party  Injured  cannot  be  ade- 
quately compensated  therefor '  In  damages, 
or  when  the  damages  which  may  result 
therefrom  cannot  be  measured  by  any  cer- 
tain pecuniary  standard,  or  when  It  is  shown 
the  party  who  must  respond  is  Insolvent, 
and  for  that-  reason  Incapable  of  respona- 
Ing  in  damages."  Lloyd  v.  Otlln  Coal  (3o., 
210  111.  460,  Tl  N.  B.  835.  In  the  present 
case,  it  is  fihown  that  no  such  damages  will 
result  to  appellee  or  to  bis  reputation  as 
a  physician  as  he  anticipates.  In  other 
words.  It  does  not  appear  here  that  he  will 
In  any  way  suffer  "an  actual  and  substantial 
Injury."  It  not  only  does  not  appear  that 
he  will  suffer  any  Irreparable  Injury,  within 
the  meaning  of  the  definition  above  given, 
but  It  does  not  appear  that  he  will  suffer 
any  Injury  at  all.  Whatever  acts  on  the 
part  of  appellant  have  been  shown  here  to 
be  Irregular  or  unauthorized,  if  any,  can 
have  no  injurious  result,  and  therefore  they 
constitute  no  gn^und  for  the  relief  asked  for. 
Fourth.  While  it  is  true  that.  In  the  ex- 
ercise of  its  jurisdiction  by  injunction  to 
restrain  the  violation  of  contract,  equity  is 
not  governed  by  considerations  of  relative 
convenience  and  Inponvenlence  of  the  parties 
likely  to  result  from  granting  or  withhold- 
ing the  relief,  yet,  when  the  terms  of  the 
contract  Insisted  upon  by  the  complainant 
are  not  clear  and  free  from  doubt,  and  where 
the  complainant's  right  to  an  Injunction, 
as  is  true  in  this  case,  is  not  entirely  dear, 
but  Is  Involved  in  doubt,  and  where  the 
injury  alleged  to  be  a  consequence  of  a 
breach  of  the  contract  Is  remote  and  prob- 
lematical and  speculative,  or,  as  is  the  case 
here,  not  at  all  probable  or  even  possible, 
then  "it  is  the  duty  of  the  court  to  consider 
the  inconvenience  and  damage  that  will 
result  to  the  defendant,  as  well  as  the  bene- 
fit to  accrue  to  the  complainant  by  the  grant- 
ing of  the  writ;  and  where  the  defendant's 
damages  and  Injuries  will  be  greater  by 
granting  the  writ  than  will  be  the  cpmDlaln- 
Digitized  by  VjOOQ  IL 
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ant's  benefit  by  granting  the  writ,  or  greater 
than  will  be  complainant's  damages  by  the 
refusal  of  It,  the  court  will,  In  the  exercise 
of  a  sound  discretion,  refuse  the  writ." 
Uoyd  V.  CatUn  Coal  Co.,  210  111.  460,  71 
N.  B.  335.  In  other  words,  the  rule  that, 
in  the  exercise  of  Its  Jurisdiction  by  Injunc- 
tion to  restrain  the  violation  of  contracts, 
equity  Is  not  governed  by  considerations  of 
the  relative  convenience  or  inconvenience  to 
the  parties  likely  to  result  from  granting 
or  withholding  the  relief,  "is  to  be  accepted 
with  the  qualification  that  considerations  of 
the  relative  convenience  and  inconvenience 
to  the  parties  are  rejected  only  when  the 
covenants  themselves  are  clear  and  free 
from  doubt  and  their  violation  is  clearly 
established,  and  where  irreparable  injury 
is  likely  to  result,  unless  the  breach  is  re- 
strained. But,  if  these  conditions  do  not 
coexist,  the  question  to  be  determined  is 
one  of  comparative  Injury,  and  the  court 
will  be  governed  by  considerations  of  the 
relative  Incohvenlence  likely  to  result  to  the 
parties  from  granting  or  refusing  the  relief. 
And  upon  an  application  for  an  interlocutory 
injunction  to  restrain  a  breach  of  covenant. 
If  the  question  is  involved  in  doubt,  the 
burden  rests  upon  the  party  complaining 
to  show  that  the  balance  of  convenience  is  in 
favor  of  granting  the  injunction."  2  High 
on  Injunctions  (3d  Ed.)  §  1136.  In  the  case 
at  bar  It  is  apparent  that  the  appellant  will 
suffer  considerable  damage  from  the  grant- 
ing of  the  injunction,  while  no  benefit  will 
result  to  the  appellee  from  the  granting  of 
it,  and  no  damage  will  be  caused  to  his 
interests  by  the  refusal  of  It.  Two  thousand 
copies  of  the  book  have  been  printed  and 
bound,  and  are  ready  for  sale.  The  print- 
ing and  binding  of  them  has  been  an  ex- 
pense to  the  appellant,  and,  if  be  Is  not 
allowed  to  dispose  of  them,  all  his  work 
will  be  lost.  A  court  of  equity  will  take 
this  view  of  the  case  into  consideration  in 
determining  the  question  whether  or  not  the 
injunction  ought  to  be  granted.  It  is  evi- 
dent that  the  question  here  to  be  determined 
Is  one  of  comparative  injury,  and,  in  view 
of  the  uncertain  and  indefinite  nature  of 
the  contract,  the  relative  conv^ilence  and 
inconvenience  of  granting  an  injunction  to 
the  parties  Interested  should  be  considered. 
It  is  to  be  noted  in  this  connection  that 
none  of  the  120  copies  of  the  book  which 
have  been  sold  by  appellant  have  been  re- 
turned, and  no  complaint  has  been  made 
of  them,  or  of  any  one  of  them,  by  any  pur- 
chaser or  purchasers  thereof. 

It  has  been  said  that  "an  injunction  re- 
straining the  breadi  of  a  contract  is  a  nega- 
tive specific  enforcement  of  that  contract 
The  Jurisdiction  of  equity  to  grant  such  in- 
junction is  substantially  coincident  with  Its 
Jurisdiction  to  compel  a  specific  performance. 
Both  are  governed  by  the  same  doctrine  and 
rules.  It  may  be  stated  as  a  general  propo- 
sition that,  whenever   the  contract  is  one 


of  a  class  which  will  be  affirmatively  specific- 
ally enforced,  a  court  of  equity  will  restrain 
its  breach  by  injunction,  if  this  is  the  only 
practical  mode  of  enforcement  which  its 
terms  permit  It  is  plain  tliat  as  a  general 
rule,  to  enjoin  one  from  doing  something  in 
violation  of  his  contract  is  an  indirect  mode 
of  enforcing  the  affirmative  provisions  ot 
such  contract  although  such  an  injunction 
may  often  fall  short  of  accomplishing  Its  ob- 
ject" 3  Pomeroy's  Eq.  Jur,  {  1341;  Welty 
V.  Jacobs,  171  111.  624,  49  N.  E.  723,  40  L.  B. 
A.  08;  Chicago  Municipal  Gas  Light  Co.  v. 
Town  of  Lake,  130  111.  42,  22  N.  B.  616.  In 
the  case  at  bar  there  could  be  no  spedflc  per- 
formance of  this  contract  enforced.  Appel- 
lant could  not  be  compelled  by  injunction  to 
print  and  bind  2.000  copies  of  the  book  in 
question,  so  as  to  make  such  copies  of  a 
tiigher  and  better  grade  than  those  already 
printed  and  bound.  In  addition  to  tiiis,  it 
Is  also  a  matter  of  sound  legal  discretion  wiUt 
a  court  of  equity  whether  or  not  it  will  en- 
force the  specific  performance  of  a  contract 
The  court  will  only  interpose  by  injunction 
"In  cases  where  the  sul>]ect  of  it  la  clear, 
definite,  and  certain."  Howell  Co.  v.  Pop« 
Glucose  Co.,  171  m.  360,  40  N.  B.  «7.  In 
his  work  on  Injunctions  (8d  Ed.,  voL  2,  {  1137) 
Mr.  High  says:  "Certainty  is  an  essential 
element  in  the  contract  whose  enforcement 
is  soi^ht  by  injunction,  and,  where  a  cove- 
nant is  indefinite  and  uncertain  in  its  pro- 
visions, no  injunction  will  be  allowed."  In 
the  case  at  bar  the  terms  of  the  contract  are 
in  dispute,  and  it  is  impossible  for  a  court 
of  equity  to  say  from  the  evidence  what  kind 
of  a  book  was  to  have  been  made.  Even  if 
it  be  admitted  that  the  book  in  question  was 
to  be  a  first-class  book,  it  cannot  be  deter- 
mined definitely  what  character  of  book  a 
first-class  book  of  the  kind  here  to  be  pub- 
lished is.  In  Mackovsky  v.  Manhattan  Rail- 
road Co.,  11  N.  Y.  648,  where  a  con- 
tract used  the  term  "first-class  funeral,"  it 
was  held  that  such  a  term,  "when  applied 
to  a  particular  individual,  generally  has 
reference  to  the  previous  social  status  and 
pecuniary  condition  of  the  person  to  be  In- 
terred; for  what  might  be  considered  extrava- 
gant in  one  case  would  be  seemingly  moderate 
in  another."  So,  here,  what  might  be  con- 
sidered a  "first-class"  book  to  adorn  the  li- 
brary of  a  literary  man  might  not  be  first- 
class  when  it  was  to  be  used  by  a  doctor  in 
his  everyday  work.  The  term  "first-class'' 
is  relative  in  its  meaning,  and  depends  upon 
the  use  to  be  made  of  the  book,  and  upon  the 
character  of  the  persons  who  are  to  use  it 
In  Vought  V.  Williams,  120  N.  Y.  253,  24  N. 
E.  195,  8  L.  R.  A.  ^1.  17  Am.  St  Rep.  634. 
a  vendee,  in  a  contract  to  purchase  real 
estate,  stipulated  that  the  title  should  lie 
"first-class,"  and  it  was  held  that  the  w<vd8 
there  could  mean  nothing  more  than  tnat  the 
title  should  be  "marketable."  If  the  term 
"first-class,"  as  applied  to  the  publication 
here  under  consideration,  be  regarded  aa 
Uiqitized  by  vjOOxlt! 
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meaning  "marketable,"  all  the  proof  In  the 
record  tends  to  show  that  the  publication  in 
qaestlon  was  marketable,  and  that  the  de- 
fects charged  against  it  by  the  appellee  In  this 
case  did  not  render  It  unmarketable.  Courts 
of  e<iulty  -win  not  always  enforce  the  specific 
performance  of  a  contract,  miless  the  con- 
tract is  reasonably  certain  as  to  Its  subject- 
matter.  Its  stipulations,  Its  purposes.  Its 
parties,  and  the  circumstances  under  which 
It  was  made.  CUpson  v.  Vlllars,  151  111.  165, 
37  N.  E.  695;  2  Beach  on  Modern  Eq.  Jur.  9 
684,  "The  terms  of  the  contract  must  be  dis- 
tinctly alleged,  so  as  to  leave  none  of  Its  es- 
sential details  In  doubt  or  uncertainty.  So, 
In  like  manner,  the  proof  is  required  to  be 
clear,  definite,  and  satisfactory."    Id. 

For  the  reasons  above  stated,  the  judgment 
of  the  Appellate  Court  Is  reversed,  and  the 
decree  of  the  superior  court  of  Cook  county 
Is  affirmed,  except  in  so  far  as  it  finds  that 
there  was  "an  agreement  between  complain- 
ant and  defendant  whereby  the  defendant  was 
granted  the  exclusive  right  to  print,  publish, 
and  sell  the  'Treatise  on  Gynecology'  for  a 
period  of  one  year  from  the  day  of  the  first 
publication  of  said  book,  to  wit,  from  Novem- 
ber 10,  1908,  provided  defendant  should  not 
print  publish,  or  sell,  or  otherwise  distribute 
more  than  2,000  copies  thereof,  including  25 
copies  to  be  giv^i  to  complainant."  There 
Is  no  evidence  in  the  record,  so  far  as  we 
have  been  able  to  discover,  which  justifies 
any  such  finding  as  the  one  thus  made  by  the 
superior  court 

Judgment  reversed. 


(218  111.  ISQ 

PACAUD  et  al.  v.  WAITE  et  al. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Appeai^ — Pabhes  EimxiJa) — PsEsiDEnT  of 

CORPOBATION. 

Where  the  president  of  the  Board  of  Trade 
Is  made  a  party,  as  a  representative  of  the 
board,  to  a  suit  involving  the  validity  of  by-laws 
of  die  board,  he  may  prosecute  an  appeal  from 
a  decision  adverse  to  the  validity  of  such  by- 
laws. 

2.  ExoHANois  —  By-Laws  —  Oferatioh  on 
Membebs. 

Members,  of  a  board  of  trade,  who,  as  a 
condition  precedent  to  memberBhip,  bind  them- 
selves in  writing  to  obedience  to  the  rules  and 
by-laws  of  the  board,  are  bound  by  such  rules 
and  by-laws. 

[EM.  Note. — For  cases  in  point  see  vol.  21, 
Cent.  Dig.  Exchanges,  §§  4,  7.] 

8.  Same  —  By-Laws  —  SEnxsuEirr    of    Dis« 

FUTES — Validity. 

A  rule  of  a  board  of  trade  which  pro- 
vides that  the  president  of  the  board  sliall  ap- 
I)oint  a  committee  to  determine  a  dispute  be- 
tween parties  as  to  the  person  to  whom  a  mar- 
gin, deposited  to  secure  a  transaction,  shall  be 
paid,  and  further  provides  that  the  committee's 
determination,  when  certified  to  the  depositary 
by  the  president  of  the  board,  shall  authorize 
payment  by  such  depositary,  is  a  valid  rule, 
and,  in  the  absence  of  fraud  on  the  part  of  the 
committee,  its  determination  is  binding  upon 
the  parties. 

(Ed.  Note. — For  cases  in  point  see  vol.  21, 
Cent  Dig.  Exchanges,  U  4,  13.] 


4.  CoNTBACTs  —  Aebitbatiok   Agmeeuents — 

Validiy. 
A  contract  to  submit  questions  In  dispute 
to    the    arbitrament    of    persons    or    tribunals 
other  than  the  regularly  organized  courts  are 
valid  and  enforceable. 

[Ed<  Note. — For  cases  In  point  see  vol.  11,  ■ 
Cent.  Dig.  Contracts.  (  611.] 

Appeal  from  Appellate  Court  First  Dis- 
trict 

BUI  by  Charles  Walte  and  others,  doing 
business  as  Walte,  Thorbum  &  Co.,  against 
A.  Duncan  Facaud  and  others.  From  a 
judgment  of  the  Appellate  Court  affirming 
a  decree  for  complainants,  defendants  ap- 
peal.   Reversed. 

Rehearing  denied  December  7,  1906. 

James  E.  Munro,  for  appellant  Plcaud. 
Henry  S.  Bobbins,  for  appellant  Jackson. 
Lynden,  Evans  &  Sears  and  Meagher  & 
Whitney,  for  appellees. 

HAND,  J.  On  the  fifth  day  of  August 
1902,  Charles  Waite  and  Robert  H.  Thor^ 
bum,  doing  business  as  Walte,  Thorbum  & 
Co.,  filed  a  bill  In  chancery  In  the  superior 
court  of  Cook  county  against  A.  Duncan 
Pacaud,  William  S.  Warren  (president  of  the 
Board  of  Trade  of  the  city  of  Chicago),  and 
the  Bank  of  Montreal,  for  an  injunction  and 
an  accounting.  It  was  averred  that  the 
complainants  and  the  defendant  A,  Dun- 
can Pacaud  on  May  2,  1902,  were  members 
of  said  board  of  trade;  that  on  that  day 
the  complainants,  subject  to  the  rules  of 
said  board,  contracted  to  sell  to  the  defend- 
ant A.  Duncan  Pacaud  6,000  bushels  of 
"standard"  oats  at  37  cents  a  bushel,  also 
5,000  bushels  of  "old  style"  oats  at  84^ 
cents  per  bushel,  both  of  which  said  sales 
were  made  for  July,  1902,  delivery;  that  the 
complainants  deposited  with  the  Bank  of 
Montreal  the  sum  of  $2,350  to  margin  said 
contracts  pursuant  to  the  rules  of  said 
Board  of  Trade;  that  thereafter  the  market 
for  July  oats  advanced,  and  on  the  last  day 
of  July  the  price  for  "standard"  oats  in 
6,000  bushel  lots  was  64  cents  per  bushel 
and  that  of  "old  style"  oats  in  5,000  bushel 
lots  was  47^  cents  per  bushel.  The  bill 
alleged  that  these  high  prices  were  the  re- 
sults of  manipulations  of  the  market  and 
the  creation  of  a  "comer"  by  persons  other 
than  the  defendants;  that  the  complainants 
had  failed  to  deliver  said  oats;  that  said  A. 
Duncan  Pacaud  was  about  to  take  steps  to 
have  said  margins  paid  to  him  by  said 
Bank  of  Montreal  upon  the  basis  of  said 
fictitious  prices  under  the  rules  of  the  said 
Board  of  Trade,  and  prayed  that  A.  Duncan 
Pacaud  be  enjoined  from  taking  any  steps 
to  secure  the  Indorsement  of  said  margin 
certificates  which  evidenced  said  deposit; 
that  the  president  of  the  board  of  trade 
be  enjoined  from  indorsing  or  delivering 
said  certificates  to  A.  Duncan  Pacaud  un- 
der the  rules  of  said  Board  of  Trade,  and 
that  said  Bank  of  Montreal  be  enjolned^rqm 
Jigitized  by  VjOOQ  IL 
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paying  said  margins  to  A.  Duncan  Pacaud. 
The  bill  also  sought  an  accounting  between 
the  complainant  and  A.  Duncan  Pacaud 
upon  the  basis  of  the  real  market  prices  of 
said  oats  as  distinguished  from  the  alleged 
fictitious  prices  thereof  at  the  time  the 
contracts  matured.  The  said  complainants 
offered  to  pay  to  said  A.  Duncan  Pacaud, 
in  satisfaction  of  said  contracts,  the  differ- 
ence between  the  contract  prices  and  the 
actual  market  prices  of  oats  of  those  grades 
in  the  city  of  Chicago  on  the  31st  day  of 
July,  1902.  Answers  and  replications  were 
filed,  and  the  court,  upon  a  hearing,  entered 
a  decree  finding  that  on  July  31,  1902,  the 
market  prices  of  said  two  grades  of  oats 
on  the  Board  of  Trade  in  the  city  of  Chi- 
cago were  so  manipulated  by  certain  opera- 
tors other  than  the  parties  to  this  suit  as  to 
be  in  a  condition  commonly  known  as 
"cornered,"  whereby  the  prices  for  oats  in 
S,000  bushel  lots  were  stimulated  in  an  ab- 
normal degree,  and  that  the  reasonable  mar- 
ket prices  of  "standard"  oats  and  "old  style" 
oats  for  July  delivery  were  on  July  31, 1902, 
only  42%  cents  and  33  cents  per  bushel,  re- 
spectlvely,  and  decreed  that  $275  of  said 
margins  held  by  said  Bank  of  Montreal  be 
paid  to  A.  Duncan  Pacaud  and  the  balance 
thereof  to  complainants,  and  that  the  mar- 
gin certificates  evidencing  the  deposit  of 
said  margins  be  surrendered  and  canceled. 
An  appeal  was  prosecuted  to  the  Appellate 
Court  for  the  First  District,  where  the  de- 
cree of  the  superior  court  was  affirmed, 
and  a  further  appeal  has  been  prosecuted  to 
this  court  by  A.  Duncan  Pacaud  and  William 
S.  Jackson,  the  now  acting  president  of  the 
Board  of  Trade. 

The  Board  of  Trade  of  the  city  of  Chicago 
Is  a  voluntary  association,  which  was  in- 
corporated by  special  act  of  the  Legislature 
on  February  18,  1859,  and  whose  objects  are 
stated  in  its  by-laws  to  be,  "to  maintain  a 
commercial  exchange;  to  .promote  uniformi- 
ty in  the  customs  and  usages  of  merchants; 
to  Inculcate  principles  of  Justice  and  equity 
In  trade;  to  facilitate  the  speedy  adjust- 
ment of  business  disputes;  to  acquire  and 
to  disseminate  valuable  commercial  and  eco- 
nomic Information,  and,  generally,  to  secure 
to  Its  members  the  benefits  of  co-operation 
in  the  furtherance  of  their  legitimate  puiv 
suits."  And  by  section  1  of  its  charter  it 
is  declared  to  be  a  body  politic  and  corpo- 
rate, with  power  to  sue  and  to  be  sued,  im- 
plead and  be  impleaded,  receive  and  bold 
property  not  to  exceed  in  value  $200,000, 
to  have  a  common  seal,  and  to  make  such 
"rules,  regulations,  and  by-laws,  from  time 
to  time,  as  they  may  think  proper  or  nec- 
essary for  the  government  of  the  corpora- 
tion hereby  created,  not  contrary  to  the 
laws  of  the  land,"  and  sections  4,  6,  7,  8 
and  12  of  its  charter  are  as  follows: 

"Sec.  4.  The  said  corporation  Is  hereby 
authorized  to  establish  such  rules,  regula- 
tions, and  by-laws  for  the  management  of 


their  business,  and  the  mode  In  which  it 
shall  be  transacted,  as  they  may  think 
proper." 

"Sec.  6.  Said  corporation  shall  have  the 
right  to  admit  or  expel  such  persons  as  they 
may  see  fit,  in  manner  to  be  prescribed  by 
the  rules,  regulations  and  by-laws  thereof. 

"Sec.  7.  Said  corporation  may  constitute 
and  appoint  committees  of  references  and 
arbitration  and  committees  of  appeals,  who 
shall  be  governed  by  such  rules  and  regula- 
tions as  may  be  prescribed  In  the  rules,  regu- 
lations, or  by-laws  for  the  settlement  of 
such  matters  of  difference  as  may  be  volun- 
tarily submitted  for  arbitration  by  members 
of  the  association  or  by  other  persons  not 
members  thereof.  The  acting  chairman  of 
either  of  said  committees,  when  sitting  as 
arbitrators,  may  administer  oaths  to  the 
parties  and  witnesses,  and  Issue  subpcmas 
and  attachments,  compelling  the  attendance 
of  witnesses,  the  same  as  justices  of  the 
peace,  and  in  like  manner  directed  to  any 
constable  to  execute. 

"Sec  8.  When  any  submission  shall  have 
been  made  in  writing  and  a  final  award  shall 
have  been  rendered,  and  no  appeal  taken 
within  the  time  fixed  by  the  rules  or  by- 
laws, then,  on  filing  such  award  and  submis- 
sion with  the  clerk  of  the  circuit  court,  an 
execution  may  Issue  upon  such  award  as  if 
it  were  a  judgment  rendered  in  the  circuit 
court,  and  such  award  shall  thenceforth 
have  the  force  and  effect  of  such  a  judgment 
and  shall  be  entered  upon  the  judgment 
docket  of  said  court" 

"Sec.  12.  Said  corporation  shall  have  no 
power  or  authority  to  do  or  carry  on  any 
business  excepting  such  as  Is  usual  In  the 
management  of  boards  of  trade  or  chambers 
of  commerce  or  as  provided  in  the  foregoing 
sections  of  this  bill." 

And  In  pursuance  of  its  charter  the  said 
Board  of  Trade  passed  a  code  of  mles,  regu- 
lations, and  by-laws  for  the  government  of 
its  members,  and  the  regulation  and  control 
of  the  business  which  they  should  do,  wbldi 
were  in  force  at  the  thne  the  parties  to  said 
contract  became  members  of  said  Board  of 
Trade  and  at  the  time  said  contracts  were 
entered  into  on  May  2,  1902,  and  at  tbe 
time  they  matured  on  the  31st  of  July  of 
that  year,  and  which  are.  In  part,  as  follows: 

By  section  1  of  rule  10  each  person  be- 
coming a  member  of  said  Board  of  Trade 
Is  required  to  sign  an  agreement  to  abide 
by  the  rules,  regulations  and  by-laws  of  tbe 
association  and  all  amendments  that  may 
be  made  thereto;  and  section  1  of  rule  20, 
which  regulates  the  margining  of  future 
sales.  Is,  in  part,  as  follows:  "On  time 
contracts,  purchasers  shall  have  tbe  right 
to  require  of  sellers,  as  security,  a  deposit 
of  10  per  cent,  based  upon  the  contract 
price  of  the  property  bought  and  further 
security,  from  time  to  time,  to  the  extent 
of  any  advance  In  tbe  market  valus  ibove 
said  price.    Sellers  shall  have  the  right  to 
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require  as  security  from  buyers  a  deposit 
of  10  per  cent,  oq  the  contract  price  of  tbe 
property  sold,  and,  in  addition,  any  differ- 
ence that  may  exist  or  occur  between  tbe 
estimated  legitimate  value  of  any  such  prop- 
erty and  the  price  of  sale.  All  securities 
shall  be  deposited  either  with  the  treasurer 
of  the  association  or  with  some  bank  duly 
authorized  by  the  board  of  directors  to  re- 
cetve  such  deposits" — which  depositary  shall 
issue  a  certifleate,  the  form  of  which  la 
prescribed  by  said  rule. 

Section  6  of  rule  20  in  part  is  as  follows : 
"Upon  the  fulfillment  or  settlement  of  any 
or  upon  the  closing  of  any  contract  under 
the  provisions  of  section  6  of  this  role, 
d^osits  upon  which  have  been  made,  and 
when  tbe  full  adjustment  of 'all  dlfCerences 
relating  to  the  same  shall  have  been  effected, 
the  deposits  shall  thereupon  be  payable  to 
the  party  depositing  the  same,  and  tbe  Joint 
indorsement  of  both  parties  upon  the  cer- 
tificate shall  be  a  sofflclent  authority  to  the 
party  holding  the  deposit  to  pay  tbe  same 
to  the  holder  tit'  the  certificate ;  or  in  case 
of  a  failure  between  the  contracting  parties 
to  adjust  and  settle  their  respective  claims 
upon  the  deposit  within  three  business  days 
after  the  maturity  of  all  contracts  upon 
wblch  the  deposit  is  ai^licable,  the  matter 
in  dispute  shall,  upon  tbe  application  of 
either  party  to  such  contracts,  be  submitted 
to  a  select  committee  of  three  disinterested 
persons,  members  of  the  association,  to  be 
appointed  by  the  president,  which  committee 
shall,  without'  unnecessary  delay,  summon 
the  parties  before  them,  and  hear  such  evi- 
dence, under  oath,  as  either  may  wish  to 
submit  touching  their  claims  to  the  deposit, 
and  shall  by  a  majority  vote  decide,  and 
report  to  the  president  of  the  board,  in  writ- 
ing, in  what  manner  and  to  whom  the  de- 
posit is  payable,  either  wholly  or  In  part; 
whereupon  the  president  shall  indorse  on 
■either  tbe  original  or  duplicate  certificate 
an  order  for  tiie  payment  of  such  deposits 
in  accordance  with  the  decision  of  said  com- 
mittee, and  such  order  shall  be  a  sufflclent 
warrant  to  the  party  holding  the  deposit 
to  pay  the  same  In  accordance  with  such 
-order. 

Section  1  of  rule  28  reads  as  follows: 
-"In  case  any  property  contracted  for  future 
delivery  is  not  delivered  at  maturity  of 
the  contract,  the  purchaser  may,  if  he  shall 
ao  elect,  consider  the  contract  forfeited,  or 
be  may  purchase  the  property  on  the  market 
for  account  of  the  seller  by  1:15  o'clock 
of  the  next  business  day,  notifying  him  at 
once  of  such  purchase,  or  he  may  require 
a  settiement  with  the  seller  at  the  average 
market  price  on  the  day  of  maturity  of 
contract,  and  any  damages  or  loss  due  to 
tbe  purchaser  by  reason  of  such  purchase 
or  declared  settlement  shall  be  due  and 
payable  by  the  seller  immediately." 

The  foregoing  provisions  are  the  only  ones 
found  in  the  charter  or  rules,  regulations. 


and  by-laws  of  the  Board  of  Trade  to  which 
our  attention  has  been  called  which  in  any 
way,  even  remotely,  bear  upon  the  main 
question  presented  here  for  consideration, 
which  is,  can  a  member  of  the  Board  of 
Trade  of  tbe  city  of  Chicago  resort  to  a 
court  of  chancery  to  have  that  court  setUe 
the  question  to  whom  margins  deposited  by 
bim  under  section  1  of  rule  20  shall  be 
paid  by  the  depositary  before  resort  has 
been  bad  to  the  tribunal  provided  for  in 
section  6  of  rule  20  of  said  Board  of  Trade 
to  determine  that  question,  or  in  the  absence 
of  a  showing  that  after  such  question  has 
been  submitted  to  said  tribunal  that  tribunal 
lias,  by  fraud  or  otherwise,  refused  to  pro- 
ceed to  hear  and  determine  such  question 
In  accordance  with  the  rules,  regulations 
and  by-laws  of  said  Board  of  Trade. 

It  is  suggested  that  the  appeal  should 
be  denied  as  to  tbe  president  of  the  Board 
of  Trade,  on  the  ground  that  he  has  no 
Interest  in  the  event  of  this  suit  which 
authorizes  an  appeal  by  bim.  He  was  sued, 
and  here  defends  as  a  representative  of 
said  board.  Tbe  suit  Involves  tbe  validity 
of  section  6  of  rule  20  of  the  rules,  regula- 
tions, and  by-laws  of  said  Board  of  Trade, 
and  the  complainants  having  made  tbe  board, 
through  its  president,  a  party  to  this  litiga- 
tion for  the  purpose  of  determining  that 
question  and  the  decree  being  adverse  to  tbe 
validity  of  the  rule,  it  would  seem  clear 
that  tbe  president  of  tbe  boiard  has  the 
right  to  cause  said  decree  to  be  reviewed 
in  the  Appellate  and  Supreme  Courts  of  this 
state.  The  motion  to  dismiss  as  to  the  presl 
dent  of  the  Board  of  Trade  will  be  overruled 

The  Board  of  Trade  does  not  buy  or  seli 
grain  or  other  produce,  but  furnishes  only 
a  place  where  its  members  meet  and  between 
certain  hours  of  the  day  deal  with  each 
other  In  grain  or  other  produce  under  the 
rules,  regulations,  and  by-laws  passed  by  the 
Board  of  Trade  for  the  government  of  its 
members  and  tbe  regulation  and  control  of 
the  business  transacted  by  its  members  upon 
said  board.  The  members  of  the  board  agree. 
In  writing,  as  a  condition  precedent  to  mem- 
bership, that  they  will  abide  by  the  rules, 
regulations,  and  by-laws  of  tbe  association, 
one  of  which  Is,  that  when  a  margin  is 
deposited  to  secure  a  sale  or  purchase,  if 
the  parties  to  the  contract,  after  the  con- 
tract has  been  closed,  cannot  agree  to  whom 
the  margin  shall  be  paid  by  the  depositary, 
a  committee  consisting  of  Ibree  members  of 
the  board  shall  be  appointed  by  the  presi- 
dent of  the  board,  who  shall  determine  that 
question,  which  determination  shall  be  cer- 
tified to  the  depositary  by  the  president  of 
board  upon  cither  the  original  or  duplicate 
certificate  which  evidences  the  deposit,  which 
indorsement  of  the  president  shall  authorise 
the  payment  as  therein  directed  by  the  de- 
positary. We  see  no  reason  why  this  rule 
should  not  be  binding  upon  tbe  members 
of  tbe  Board  of  Trade.    The  object  ^^ibC 
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rule  donbtleas  1b  to  provide  a  method  where- 
by it  may  be  determined  promptly,  after  a 
contract  has  been  dosed,  to  whom  the  de- 
posit shall  be  paid,  and  thereby  relieve  the 
members  of  the  board  from  the  expense  and 
delay  of  a  determination  of  that  queation 
In  the  courts. 

In  People  V.  Board  of  Trade,  45  111.  112, 
Page  had  been  expelled  as  a  member  of  the 
board  for  a  failure  to  pay  a  promissory  note 
which  he  had  given  to  Stevens  &  Brown, 
also  members  of  the  board,  in  settlement  of 
a  contract  made  upon  the  board.  He  sought, 
by  means  of  mandamus,  to  be  restored  to 
membership.  The  court,  on  page  116,  after 
setting  out  the  rule  authorizing  his  expul- 
sion, said:  "One  of  the  objects  for  which  the 
Board  of  Trade  was  created,  undoubtedly 
was  to  promote  a  high  standard  of  commer- 
cial honor  and  commercial  credit  in  the  city 
of  Chicago,  by  securing  among  the  members 
of  the  board  a  prompt  discbarge  of  their 
pecuniary  obligations,  contracted  in  their 
dealings  with  each  other,  without  a  resort 
to  the  expensive  and  dilatory  procedure  of  a 
court  of  law.  In  order  to  accomplish  this, 
the  charter  authorizes  the  board  to  create 
within  Itself  tribunals  of  reference  and  ar- 
bitration, by  whose  decision  the  members 
shall  be  bound." 

In  Pitcher  v.  Board  of  Trade,  121  III  412, 
18  N.  B.  187,  Pitcher  was  expelled  from  the 
Board  of  Trade.  He  filed  a  bill  to  restrain 
the  board  from  interfering  with  bis  access 
to  the  floor  of  the  board  and  from  carrying 
on  his  business  in  that  place.  The  court, 
in  disposing  of  the  case,  held  that  where  a 
person  becomes  a  member  of  a  voluntary 
association  under  and  subject  to  the  con- 
ditions of  its  charter,  and  agrees  to  be 
governed  by  its  rules  and  regulations  and 
by-laws,  among  which  is  one  providing  for 
the  trial  and  expulsion  of  members,  and  he 
is  charged  with  one  of  the  offenses  named 
and  expelled,  and  the  proceedings  are 
regular  and  in  accordance  with  the  rules, 
regulattons  and  by-laws  of  the  association, 
the  sentence  of  expulsion  will  be  conclusive 
on  him. 

An  attempt  is  made  to  draw  a  distinction 
between  those  cases  and  the  case  at  bar,  on 
the  ground  that  they  recognize  only  the  right 
to  discipline  the  member,  while  this  case  in- 
volves the  property  rights  of  the  member. 
We  do  not  think  the  distinction  a  valid  one. 

In  Byan  v.  Cudahy,  157  111.  108,  41  N.  B. 
760,  49  L.  R.  A.  353,  48  Am.  St  Rep.  305,  the 
question  to  whom  the  margin  should  be  paid 
by  the  depository  was  submitted  to  a  com- 
mittee, as  provided  by  section  6  of  rule  20. 
The  committee  refused,  however,  to  hear 
evidence  that  the  market  price  for  which  the 
product  in  question  sold  on  the  day  the  con- 
tracts were  closed  was  a  fictitious  price,  and 
this  court  held  that  the  refusal  to  hear  such 
evidence  was  such  an  abuse  of  the  com- 
mittee's power  and  so  far  in  violation  of 
the  rules  of  the  Board  of  Trade  as  to  justify 
a  court  of  chancery  in  assuming  Jurisdiction 


for  the  purpose  of  determining  fhe  market 
price  of  the  product  on  the  day  the  contract 
was  closed  and  stating  an  account  between 
the  parties.  The  validity  of  section  6  of 
rule  20,  however,  was  not  called  in  questioii, 
but  the  rule  was  fully  recognized  as  being 
in  force  and  binding  upon  the  parties  to  the 
transaction,  and  the  relief  was  granted  sole- 
ly on  the  ground  that  the  committee  had 
not  proceeded  under  said  rule  20  in  fixing 
the  market  value  and  in  determining  the 
question  to  whom  said  margins  should  be 
paid  by  the  depositary. 

It  is  suggested  that  to  hold  that  the  ques- 
tion as  to  whom  said  margin  should  be  paid, 
as  between  the  parties  to  said  contracts,  must 
be  submitted  to  a  committee,  as  provided 
by  said  section  6  of  rule  20,  would  be  to 
permit  the  parties  to  contract  to  deprive  the 
courts  of  this  state  of  jurisdiction  ovO'  the 
subject-matter  of  said  deposits.  It  has  been 
frequently  held  that  parties  may  agree  to 
submit  questions  to  the  arbitrament  of  par- 
sons or  tribunals  other  than  the  r^ularly 
organized  courts,  and  that  such  contracts  are 
valid  and  will  be  enforced.  It  has  thus  been 
held  with  reference  to  building  contracts 
which  provided  that  disputed  questions 
should  be  submitted  to  the  architect  and 
that  payment  should  not  be  made  without 
his  certificate  (McAuley  v.  Carter,  22  111.  53; 
Coey  V.  Lehman,  79  111.  173;  Arnold  v. 
Bourniqne,  144  III.  132,  83  N.  E.  530,  20  L. 
R.  A.  498,  36  Am.  St  Rep.  419) ;  also  in  rail- 
road contracts  providing  that  questions  in 
difference  should  be  determined  by  the  en- 
gineer (Sweet  V.  Morrison,  118  N.  Y.  19,  22 
N.  B.  276,  15  Am.  St  Rep.  376);  also  in 
Insurance  contracts  providing  that  the  amount 
of  loss  should  be  determined  by  the  arbitra- 
tors (Niagara  Fire  Ins.  Co.  v.  Bishop,  154 
111.  9,  39  N.  E.  1102,  45  Am.  St  Rep.  105). 

It  is  also  suggested  that  section  6  of  rule 
20  is  Invalid  by  reason  of  the  fact  that  it 
provides  for  compulsory  arbitration,  while 
the  charter  (sections  7  and  8)  only  au- 
thorizes a  voluntary  submission.  The  by- 
law in  question  was  passed  by  virtue  of 
section  4  of  the  charter,  which  authorizes 
the  association  to  establish  rules  and  r^ula- 
tions,  and  by-laws  for  the  management  of 
its  business,  the  mannw  in  which  it  shall  be 
transacted,  etc.,  and  not  by  virtue  of  eec- 
tions  7  and  8,  which  apply  to  a  different  class 
of  subjects  and  which  involve  only  a  volun- 
tary submission.  When  the  complainants 
became  members  of  the  Board  of  Trade  they 
agreed  to  be  bound  by  its  rules,  regulations  and 
by-laws,  and  so  soon  as  they  made  a  deposit 
of  margins  under  section  6  of  rule  20  they 
became  bound  to  submit  the  question  as  to 
whom  such  margins  should  be  paid  by  the 
depositary,  in  case  of  dispute,  to  a  committee 
appointed  under  said  rule,  and  were  bound  by 
the  decision  of  that  committee,  unless  they 
could  show  that  the  committee,  as  organized, 
failed  and  refused  to  give  them  a  hearin? 
in  accordance  with  said  rule  20,  but  ar- 
bitrarily and  without  reference  to  the  rules 
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of  the  Board  of  Trade  refused  to  consider 
tbe  question  of  actual  market  value  and  to 
whom  the  said  depositary  should  pay  said 
margins,  tn  which  event,  under  the  authority 
of  Ryan  v.  Cudahy,  supra,  a  conrt  of  chan- 
cery had  Jurisdiction  to  consider  those  ques- 
tions, otherwise  not  The  record  before  us 
shows  that  the  complainants  are  members 
of  the  Board  of  Trade;  that  when  they  join- 
ed the  association,  ]ike  all  otfa«:  members, 
they  agreed  to  abide  by  and  be  governed 
by  the  rules,  regulations,  and  by-laws  of  the 
association;  that  they  made  the  contracts 
and  deposited  the  margins  hereinbefore  re- 
ferred to  under  section .  1  of  rule  20 ;  that 
section  6  of  rule  20  provided  for  a  committee 
to  determine  to  whom  the  deposit  should  be 
paid  after  the  contracts  were  closed.  In  case 
of  dispute;  that  there  was  a  dispute  as  to 
whom  the  margins,  or  a  part  thereof,  should 
be  paid;  that  in  lieu  of  submitting  that 
dispute  to  a  committee,  as  provided  by  sec- 
tion e  of  rule  20,  this  bill  was  filed.  We 
are  of  the  opinion  section  6  of  rule  20  is  a 
valid  by-law  of  said  Board  of  Trade,  and 
that  tbe  bill  cannot  be  maintained. 

The  Judgment  of  the  Appellate  Court  and 
tbe  decree  of  the  superior  court  will  be 
reversed,  and  the  cause  will  be  remanded  to 
tbe  superior  court,  with  directions  to  dis- 
miss the  bilL 

Reversed  and  remanded,  witb  directions. 

ita  III.  log) 

SCHULTB  V.  WARREN  et  al. 
(Supreme   Conrt   of   Illinois.    Oct  24,   1905.) 

1.  Meandered  Watebs — Boundabigs. 

The  ownership  of  the  bed  of  a  natural  lake 
or  body  of  water  meandered  by  the  government 
is  in  the  state  in  trust  for  the  people,  and  a 
grant  of  land  bounding  thereon  extends  to  tbe 
water's  edge  in  its  natural  condition. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Boundaries,  gf  121,  122.] 

2.  Sake — AccBKnoir  and  RELicnoK. 

One  who  owns  land  bounded  by  a  meandered 
lake  takes  title  to  accretions  gradually  formed 
and  loses  title  to  land  submerged  by  gradual 
encroachments  of  the  water,  but  does  not  lose 
title  to  lands  submerged  by  a  sadden  and  mark- 
ed change  in  the  shore  lina 

[Ed.  Note. — For  cases  in  point  see  vol.  8, 
Cent.  Dig.  Boundaries,  §  99 ;  vol.  37,  Cent  Dig. 
Navigable  Waters,  «§  270-279.] 

3.  Same — ^Test  or  Naviqabuxtt — Application 
or  Common-Law  Ritle. 

While  the  common-law  rule  as  to  navigable 
waters  is  in  force  in  this  state,  in  so  far  as  it 
relates  to  tbe  questions  of  boundary  and  owner- 
ship, yet,  on  tbe  qnestion  of  navigability,  tbe 
common-law  rule  that  waters  are  navigable 
only  where  the  tide  ebbs  and  flows  is  not  tbe 
law,  and  waters  navigable  In  fact  are  navigable 
in  law ;  the  test  being  whether  they  are  of  suffi- 
cient depth  to  afford  a  channel  for  nseful  com- 
merce or  practicable  public  utility. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87> 
Cent  Dig.  Navigable  Waters,  §S  5-11.] 

4.  Same — Public  Easement. 

Where  waters  are  navigable  in  fact,  the 
public  have  an  easement  of  navigation  therein, 
regardless  of  the  ownership  of  the  bed  of  such 
waters. 

[Ed.  Note. — For  cases  in  point  see  vol.  37, 
Cent  Dig.  Navigable  Waters,  {{  43-47.] 


6.  Same. 

A  body  of  water  deep  enough  In  places 
for  hunters  and  fishermen  to  use  it  for  small 
boats  is  not  legally  navigable  as  a  whole,  but 
there  may  be  a  public  right  of  navigation  in 
the  places  where  the  water  is  deep  enough  tor 
nse. 

6.  Same — Extent   of   Easement — Riqht   to 
Fish. 

The  right  to  hunt  and  fish  in  waters  is 
not  incident  to  a  right  of  navigation  in  such 
waters. 

7.  Game — ^Rights  of  Landowneb. 

The  owner  of  land  has  the  exclusive  right 
to  hunt  and  iish  on  his  own  land,  and  game  and 
fish  found  thereon  become  his  property. 

8.  Navigable  Watebs — Own^bhip  of  Son, — 
Rights   of  Owneb. 

The  owner  of  land  covered  by  navigable 
waters  has  the  absolute  right  to  use  and  enjoy 
the  same,  so  long  as  he  does  not  obstruct  the 
public  easement  of  navigation,  pollute  the 
stream,  or  diminish  the  supply,  and  the  right 
of  the  public  is  limited  to  a.  mere  easement  of 
navigation. 

[Ed.  Note. — For  cases  in  point,  see  voL  87, 
Cent  Dig.  Navigable  Waters,  g§  184-186.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Bill  by  John  A.  Schulte  against  Meredith 
Warren  and  others.  Prom  a  Judgment  of  the 
Appellate  Court  affirming  a  Judgment  dis- 
missing tbe  bill,  plaintiff  appeals.    Reversed. 

Rehearing  denied  December  7, 1905. 

Lyman  Lacey,  Jr.,  and  Beach,  Hodnett  & 
Trapp,  for  appellant  Wm.  A.  Potts  and 
Jesse  Black,  Jr.,  for  appellees. 

CABTWRIGHT,  C.  J.  Appellant  filed  his 
bill  in  this  case  in  the  circuit  court  of  Mason 
county  alleging  that  he  was  the  owner  in  fee 
simple  and  was  In  possession  of  the  lands 
therein  described,  amounting  to  about  2,800 
acres,  situated  in  the  Illinois  river  bottom, 
bounded  on  tbe  west  by  said  river  and  on 
the  north  by  the  north  line  of  Mason  county ; 
that  they  were  swamp  and  overflowed  lands, 
which  were  subject  to  overflow  from  the 
Illinois  river  in  times  of  high  water  from 
natural  causes;  that  prior  to  the  construc- 
tion of  a  certain  lock  and  dam  In  said  river 
and  tbe  opening  of  the  canal  of  the  Chicago 
Sanitary  District  tbe  lands  were  valuable  for 
pasture  during  the  larger  part  of  late  sum- 
mer and  early  fall,  when  the  high  waters 
bad  subsided,  and  a  small  part  of  the  lands 
bad  been  in  cultivation;  that  by  the  con- 
struction of  said  dam  and  lock  and  canal  tbe 
water  in  said  river  bad  been  raised  so  as 
to  overflow  tbe  said  lands  and  render  them 
practically  worthless  for  pasturing  stock; 
that  large  flocks  of  wild  fowl  frequented  the 
land,  and  the  only  remaining  value  of  the 
lands  consisted  of  the  right  and  privilege  of 
bunting  thereon;  that  such  right  gave  the 
lands  their  only  market  value,  and  that  the 
appellees,  who  were  Insolvent,  bad  repeatedly 
trespassed  ufKin  the  lands  and  bunted  over 
the  same  and  threatened  to  continue  bunting 
thereon.  The  bill  prayed  for  an  Injunction 
restraining  appellees  from  hunting  over  the 
lands  of  appellant,  and  a  temporary  Injunc- 
tion was  granted.    Appelle^^^^^(3k|^ 
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leglng  that,  by  reason  of  the  construction  of 
the  dam  and  lock  in  the  river  and  the  canal 
from  Lake  Michigan  to  said  river,  the  waters 
had  been  raised  and  covered  the  lands  to  a 
depth  sufScient  for  navigation,  and  that 
thereby  they  and  the  public  at  large  had  ac^ 
quired  the  right  of  navigation  and  the  right 
of  hunting  and  fishing  In  said  navigable 
waters.  The  cause  was  heard  upon  evidence 
taken  before  the  master  In  chancery,  the 
injunction  was  dissolved,  and  a  decree  was 
entered  dismissing  the  bill  for  want  of  equity. 
The  following  facts  were  proved:  The 
lands  border  upon  the  Illinois  river,  and  with- 
in their  limits,  lying  near  the  river,  there 
Is  a  lake  with  two  long,  narrow  branches, 
called  Clear  Lake,  one  branch  of  which  Is 
sometimes  called  Mud  Lake.  Clear  Lake  Is 
connected  at  its  southerly  end  with  the  Illi- 
nois river,  and  extends,  with  its  two  branches, 
northerly  and  westerly  about  two  miles  and 
a  half.  There  is  a  large  tract  of  land  be- 
tween the  two  branches  called  the  "middle 
grounds."  In  surveying  the  lands.  Clear 
Lake,  with  both  its  branches,  was  meandered 
by  the  government,  and  the  lands  were  sold 
and  are  now  owned  in  fee  by  appellant,  who 
has  paid  the  taxes  and  been  in  possession  of 
them.  In  a  natural  state  the  lands  were 
generally  overflowed  In  the  spring,  and  oc- 
casionally at  other  times  during  high  fresh- 
ets, to  a  depth  of  from  6  to  12  feet  The 
high  water  generally  subsided  in  the  late 
spring,'  and  the  land  would  then  be  good  for 
pasture,  and  about  16  or  20  acres  of  It  was 
In  cultivation.  About  1,200  or  1,300  acres 
was  in  timber,  and  the  remainder  was  in  wil- 
lows and  buck-brush,  with  large  open  spaces. 
Connected .  with  Clear  Lake  there  were 
sloughs  and  low  places,  and  in  times  of 
high  water  canal  boats  or  barges  pushed  by 
steam  tugs  passed  up  such  sloughs  to  Haven's 
Landing  and  rElm  Landing,  a  considerable 
distance  above.  These  landings  had  no 
wharves  or  warehouses,  but  were  merely 
points  where  grain  was  hauled  by  farmers,  to 
be  loaded  on  the  canal  boats  or  barges  and 
taken  away.  Some  years  ago  a  lock  and 
dam  was  built  at  La  Orange,  below  the  lands, 
which  raised  the  water  of  the  lake  about 
18  Inches,  and  afterward  the  sanitary  district 
canal  was  opened,  raising  the  water  3  or  4 
feet  more,  so  that  the  natural  stage  of  the 
water  In  the  river  is  about  6  feet  higher 
than  in  its  natural  condition.  The  lands 
have  been  overflowed  and  rendered  practi- 
cally worthless  for  any  purpose,  except  hunt- 
ing and  flshing.  Upon  the  lands  there  is 
wild  rice,  celery,  nut  grass,  smartweed, 
lotus,  and  the  like,  furnishing  abundant  food 
for  wild  ducks.  Appellant  has  sowed  wild 
grass  on  the  premises  for  food  to  attract 
the  ducks,  and  it  is  a  favorite  resort  for 
ducks  and  wild  fowl,  and  the  lands  are 
valuable  for  a  hunting  preserve.  It  is  not 
claimed  that  appellant  owns  any  of  the  lands 
underlying  Clear  Lake  or  Mud  Lake,  both  of 
which   were   navigable   In   a   natural  state 


and  were  meandered  in  the  government  sur- 
vey. The  claim  of  appellant  is  that  be  has 
the  exclusive  right  to  hunt  apon  the  premises, 
of  which  he  has  the  record  title,  by  reason 
of  bis  ownership  of  the  soil,  that  the  pnbUc 
generally,  having  no  right,  title,  or  onraet' 
ship  In  the  lands,  have-  no  such  right,  and 
that  to  admit  the  public  to  the  lands  would 
result  in  frightening  and  driving  away  the 
game  and  destroy  the  only  remaining  value 
of  the  lands.  Appellees  do  not  deny  that  the 
appellant  is  the  owner  in  fee  simple  of  the 
premises  -and  in  the  lawful  possession  of 
them,  nor  that  they  are  subject  to  the  bur- 
den of  taxation,  but  they  claim  that  the 
public  have  acquired  the  right  to  use  the 
lands  for  the  only  purpose  for  which  they 
have  any  value.  Their  position  is  that  by 
the  inundation,  resulting  mainly  from  the 
drainage  canal,  the  waters  upon  the  land 
have  become  navigable  In  fact,  that  thoreby 
the  public  have  acquired,  not  only  an  ease- 
ment of  navigation,  but  a  right  to  hunt  and 
fish  thereon,  and  that  appellant  ha*  lost  his 
title  as  against  such  rights,  so  long  as  the 
submergence  continues.  Acknowledging  ai>- 
pellant's  ownership,  the  claim  of  appellees 
is  stated  as  follows:  "It  is  contended  by 
appellees  that  by  the  permanent  flooding  of 
the  lands  in  controversy  that  title  was  sus- 
pended or  lost  by  the  original  proprietor,  so 
far  as  excluding  the  public  therefl-om  In  the 
rights  of  navigation,  hunting,  and  flsho-y." 
That  is  the  question  to  be  determined  on 
this  appeal,  and,  although  the  bill  relates 
only  to  the  right  to  hunt  over  the  lands, 
counsel  on  both  sides  have  treated  the  ques- 
tion as  though  it  included  the  right  to  fish. 
They  are  agreed  that  if  one  right  exists  the 
other  does  also,  and  that  they  may  be  con- 
sidered as  concomitant  rights,  if  they  exist 
at  all.  Counsel  for  the  appellees  have  also 
discussed  the  question  whether  the  appel- 
lant has  the  right  to  fish  and  bunt  on  the 
waters  of  the  Illinois  river  within  his  owner- 
ship, but  that  question  is  not  involved  in 
this  case  in  any  manner,  and  will  not  be  de- 
cided. Whether  prescriptive  rights  or  usage 
could  or  do  have  any  Influence  in  determin- 
ing the  right  to  hunt  or  fish  on  the  waters 
of  the  river  will  not  be  considered. 

Both  branches  of  Clear  Lake,  one  of  which 
is  frequently  called  Mud  Lake,  tiavlng  been 
meandered  by  the  government  the  title  of  the 
complainant  before  the  Inundation  of  his 
lands  extended  to  the  waters  of  the  lake 
In  their  natural  condition  free  from  dis- 
turbing causes,  and  this  would  be  so  whether 
they  were  navigable  or  not  Where  land  la 
conveyed  extending  to  a  river  and  bounding 
upon  It,  the  center  Of  the  stream  Is  the  line 
of  the  boundary;  but  in  case  of  a  natural 
lake  or  bed  of  water  meandered  by  the  gov- 
ernment, the  grant  extends  to  the  water's 
edge,  while  the  ownership  of  the  bed  of  the 
lake  Is  In  the  state.  In  trust  for  all  the 
people  for  the  purpose  of  flshing,  boating,  and 
the  like.  Seaman  v.  Smith,  24  111.  521 ;  Tnis- 
Digitized  by  V^OOQlC 
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tees  of  Schools  t.  Schtoll,  120  111.  500,  12 
M.  E.  24S.  60  Am.  Rep.  576;  Fuller  t.  Shedd, 
161  lU.  462,  44  N.  B.  286,  83  L.  Ri  A.  140, 
62  Am.  St  Bep.  380;  People  y.  Kirk,  162  lU. 
138,  45  N.  E.  830,  58  Am.  8t  Bep.  277; 
Hammond  t.  Sbepard,  186  III.  235.  57  N.  B. 
867,  78  Am.  St  Rep.  274.  As  appellant  took 
title  to  the  water's  edge,  be  also  acquired  tttie 
to  any  land  wblcb  might  be  added  by  ac- 
cretions, and,  if  the  waters  of  tbe  lake,  by 
gradual  and  Imperceptible  progress,  should 
otcroach  upon  the  surrounding  land,  he  would 
lose  the  title  to  the  lands  so  encroached 
upon.  In  either  case,  to  have  that  effect,  the 
change  In  the  boundary  liue  must  be  gradual 
and  Imperceptible  at  any  particular  time. 
Where  there  is  a  gain  of  land  little  by 
little,  by  small  and  imperceptible  degrees, 
it  goes  to  the  owner  of  the  adjoining  land, 
and  where  the  lands  are  gradually  encroached 
upon  by  tbe  waters  the  title  of  the  adjoining 
owner  extends  only  to-  the  water's  edge. 
B^iller  V.  Shedd,  supra.  Where  there  is  a 
midden  or  marked  change  in  the  shore  line 
and  tbe  lends  of  tbe  adjoining  owner  are 
flooded  or  the  course  of  a  stream  changed, 
fbe  adjoining  owner  is  not  thereby  divested 
of  big  title.  Mlddleton  v.  Pritchard,  3  Scam. 
610,  38  Am.  Dec.  112;  Lovingston  ▼.  St 
Clair  County,  64  111.  56,  16  Am.  R^.  616. 
Appellant  did  not  lose  his  title  to  the  lands 
by  their  submergence,  and.  we  do  not  under- 
stand counsel  for  appellees  to  claim  that  he 
did,  accept  as  against  a  supposed  public  right 
of  naTlgation,  bunting,  and  fishery.  The 
qnestion  whether  the  public  acquired  any 
right  of  navlgBtioa  or  any  other  right  in  the 
waters  overfiowlng  the  lands  of  appellant  is 
isonceded  to  depend  upon  the  question  wheth- 
er radi  waters  are  navigable,  and  on  that 
question  appellant  insists  that  they  are  not 
navigable  In  fact,  while  appellees  insist  that 
ttiey  are. 

At  tbe  common  law,  waters  were  navigable 
«nly  where  tbe  tide  ebbed  and  flowed,  and 
streams  above  tide  water  were  not  deemed 
navigable.  The  title  to  the  soil  under  naviga- 
ble waters  was  in  the  crown,  and  was  held 
for  the  benefit  of  all  the  public  for  commeroe, 
navigation,  and  fishery.  In  navigable  waters 
the  shore  owner  took  title  to  high-water 
mark,  but  above  tide  water  be  took  title  to 
the  center  of  tbe  stream.  In  this  state  the 
common-law  rule  is  not  the  test  whether 
waters  are  navigable  or  not,  and  waters 
which  are  navigable  in  fact  are  navigable 
In  law.  But,  while  the  common  law  Is 
not  In  force  here^  because  not  adapted  to  our 
condition,  so  far  as  relates  to  navigation,  it 
has  been  adopted  so  far  as  it  relates  to  the 
qnestions  of  boundary  and  ownership.  At 
common  law,  the  riparian  proprietor  had  the 
exclusive  right  to  fish  in  the  waters  covering 
the  soil  owned  by  him,  to  the  center  of  the 
stream,  and  in  Mlddleton  v.  Pritchard,  supra, 
the  court  construed  grants  by  the  government 
according  to  the  principles  of  the  common 
law,  where  the  government  had. done  no  act 
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to  qualify  or  exclude  the  right  In  tbls  state 
the  public  have  an  easement  for  the  purpose 
of  navigation  in  waters  which  are  navigable 
In  fact,  regardless  of  the  ownership  of  the 
soil,  and  the  question  whether  these  waters 
are  navigable  depends  upon  the  question 
whether  they  are  of  sufllclent  depth  to  afford 
a  channel  for  useful  commerce.  In  some 
states,  where  the  lumber  interest  has  been 
regarded  of  first  importance,  the  courts  have 
held  that  waters  which  are  capable  of  float- 
ing logs  are  navigable;  but  in  Hubbard  v. 
Bell,  64  111.  110,  6  Am.  Rep.  98,  this  court  de- 
clined to  adopt  such  a  rule,  and  adhered  to 
the  doctrine  that  navigable  waters  must  be 
capable  of  practical  general  uses.  The  rule, 
stated  by  Lord  Hale  In  his  treatise  De  Jute 
Maris,  that  a  stream,  to  be  navigable,  mwt 
furnish  "a  common  passage  for  the  king's  peo- 
ple," must  be  "of  common  or  public  use  for  the 
carriage  of  boats  end  Ugbters,"  must  be 
capable  of  bearing  up  and  floating  vessels 
for  the  transportation  of  property  conducted 
by  the  agency  of  man,  was  approved.  Joliet 
&  Chicago  Railroad  Co.  v.  Bealy,  94  111.  416. 
A  stream  is  navigable  in  fact  only  where  it 
affords  a  channel  for  useful  commerce  and 
of  practical  utility  to  the  public  as  such. 
The  fact  that  there  is  water  enough  in  places 
for  rowboats  or  small  laundlies,  answering 
practically  the  same  purpose,  or  that  huntera 
and  fishermen  pass  over  the  water  with  boats 
ordinarily  used  for  that  purpose,  does  not 
render  the  waters  navigable.  In  this  case 
the  evidence  shows  that  a  large  part  of  the 
lands  Is  covered  with  timber,  buck-brush,  and 
willows,  and  is  incapable  of  use  for  naviga- 
tion. The  appellees  were  able  to  run  their 
boats  into  such  places  and  conceal  themselves 
for  the  purpose  of  hunting,  but  there  are  also 
large  open  spaces  where  the  water  is  deep 
enough  for  purposes  of  navigation.  It  is  not 
necessary  that  the  waters  should  be  navigable 
in  all  their  parts  in  order  that  the  public 
may  have  a  right  of  navigation,  where  tbe 
waters  are  deep  enough  and  fit  for  such  use. 
The  evidence  sufficiently  shows  that  there  are 
considerable  spaces  on  these  lands  perma- 
nently submerged  to  such  a  depth  that  there 
is  a  right  of  navigation  in  the  public. 

The  next  question  is  whether  the  public 
have  a  right  to  hunt  and  fish  where  there 
Is  such  a  right  of  navigation  as  an  Incident 
to  the  latter  right  Appellant  insists  that  if 
bis  lands  are  subject  to  a  public  easement 
for  the  purpose  of  navigation,  it  does  not 
follow  that  he  has  lost  his  exclusive  right  to 
hunt  and  fish  over  them,  while  the  position  of 
appellees  is  that  wherever  there  is  a  public 
right  of  navigation,  there  is  also  a  right  to 
hunt  and  fish.  There  is  no  natural  or  nec- 
essary connection  between  the  easement  of 
navigation,  which  is  of  the  same  character  as 
a  public  highway  (3  Kent's  Com.  427),  arid 
the  right  to 'hunt  and  fish  where  such  ease- 
ment exists.  They  are  in  no  manner  connect- 
ed with  each  other,  and  the  two  occupations 
are  not  prosecuted  by  the  «ame  individuals 
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ivltb  the  same  vesseta  or  by  tbe  same  means. 
The  Supreme  Conrt  of  Michigan  pointed  ont 
tbe  difference  &nd  the  distinction  In  such 
rights  In  the  case  of  Sterling  y.  Jackson,  69 
Mich.  488,  87  N.  W.  845,  13  Am.  St  Rep.  406, 
saying:  "The  complainant  claims  that  he 
had  the  right  to  shoot  the  wild  fowl  from  his 
boat,  because,  as  the  waters  were  navigable 
where  he  was,  he  had  the  right  to  be  there; 
that,  there  being  no  property  tn  wild  fowl 
nntll  captured,  if  he  committed  no  trespass 
In  being  where  he  was,  no  action  will  He 
against  him  for  being  there  and  shooting  the 
wild  dnck.  There  Is  a  plausibility  in  the 
position  which,  considered  in  the  abstract, 
Is  quite  forcible,  and,  if  applied  to  waters 
where  there  is  no  private  ownership  of  the 
Mil  thereunder,  would  be  unanswerable. 
But,  so  far  as  plaintiff  is  concerned,  defend- 
ant had  no  right  to  be  where  he  was,  except 
for  the  purpose  of  pursuing  the  implied 
Ucenae  held  out  to  the  public  of  navigating 
the  waters  over  his  land.  So  long  as  that 
license  continued,  be  could  navigate  the  water 
with  his  vessel  and  do  all  things  incidental 
to  such  navigation.  He  could  se^  the  shel- 
ter of  the  bay  in  a  storm  and  cast  his  anchor 
therein;  but  he  had  no  right  to  construct  a 
'bide'  nor  to  anchor  his  decoys  for  the  par- 
pose  of  attracting  ducks  within  reach  of  bis 
shotgnn."  The  cotort  farther  said:  "It  does 
not  follow  that  because  a  person  is  where  be 
has  a  right  to  be  he  cannot  be  held  liable  in 
trespass.  A  person  has  the  right  to  drive  his 
cattle  along  the  public  highway,  but  he  has 
no  right  to  depasture  the  grass  with  hia 
cattle  In  the  highway  adjoining  the  land  of 
another  person.  *  «  •  The  defendant  bad 
the  right  of  using  tbe  waters  of  the  bay  for 
the  purpose  of  a  public  highway  In  tbe  navi- 
gation of  his  boat  over  it,  bnt  he  had  no  right 
to  interfere  with  the  plaintiff's  use  thereof 
for  hnntlng,  which  belonged  to  him  as  the 
owner  of  the  soil.  The  public  had  a  right 
to  use  it  as  a  public  highway,  but  every  other 
beneficial  use  and  enjoyment  belonged  to  the 
owner  of  the  soil." 

The  argument  that  tbe  riparian  owner  has 
no  property  in  the  particles  of  water  flow- 
ing in  a  stream  any  more  than  he  has  in  the 
air  that  floats  over  his  land,  and  that  the 
flsb  In  the  stream  are  not  his  property  any 
more  than  the  birds  that  fly  over  his  land, 
does  not  tend  to  sustain  the  proposition  that 
tbe  public  right  of  fishing  is  included  in  or 
Incident  of  the  pabUc  right  of  navigation. 
If  the  argument  proves  anything,  it  proves 
too  much,  since  it  applies  with  as  much  force 
to  waters  which  are  not  navigable  as  to 
waters  which  are.  If  the  right  to  hunt  and 
fish  on  the  lands  of  an  individual  is  in  the 
public  on  account  of  tbe  migratory  nature 
of  fowl  and  fish,,  the  right  does  not,  of  course, 
SiepeTxA  tn  any  way  upon  the  other  right  of 
navigation,  bnt  the  public  may  take  the  fowl 
or  fish  wherever  it  can  be  found.  In  our 
Judgment,  however,  that  argument  has  no 
force  as  applied  to  the  qaestloa  here  involved. 


There  Is  no  private  ownership  of  wild  game, 
bnt  the  exclusive  right  of  evray  own»  of  land 
to  kill  and  take  game  found  from  time  to  time 
on  his  land  is  indisputable  This  was  re- 
garded at  common  law  as  property  ratlone 
soil,  or,  In  other  words,  as  property  by  reason 
of  the  ownership  of  the  solL  While  there 
can  be  no  absolute  property  In  anlmalw  fene 
naturse  wblle  at  liberty  in  their  natural  state, 
they  become  the  property  of  the  owner  of 
the  soil  when  killed  or  captured  thereon, 
and  the  right  to  kill  or  capture  them  Is  u- 
elusive  in  such  owner.  Whenever  the  own- 
er's right  is  exercised,  the  animal  killed  or 
captured  belongs  absolutely  to  him,  and  be 
has  a  qualified  property  tn  game  while  on  hia 
own  land.  The  title  to  wild  game  and  birds 
in  this  state  is  in  the  state,  as  representing 
all  tbe  people,  both  by  common  law  and 
by  statute.  But  this  to  cnily  true  so  far  as 
such  wild  game  or  birds  are  capable  of  ownei^ 
ship.  The  ownership,  such  as  it  is,  la  not 
that  of  a  proprietor,  but  of  a  trustee  for  tbe 
benefit  of  all  the  people  in  common.  Ttte 
general  ownership  is  in  the  stete  for  tbe  use 
of  the  public;  but,  when  wild  game  or  fowl 
are  upon  the  private  grounds  of  an  indlvldnal, 
a  qualified  or  special  right  of  property  of  tbe 
individual  atteches  to  It,  with  the  exclusive 
right  to  hunt,  kill,  or  capture  while  there. 
Stete  of  Ai^ansas  v.  Mallory  (Ark.)  8S  B.  W. 
955,  67  L,  R.  A.  773.  The  law  does  recognize  a 
qualified  right  of  property  In  wild  animala 
or  birds  as  between  the  owner  of  the  land  oa 
which  they  are  found  and  a  trespasser  tiiere- 
on.  So,  also,  the  owner  of  the  soil  ha«  tlis 
absolute  right  to  use  and  enjoy  the  watets 
flowing  over  the  same,  even  if  navigable^  so 
long  as  he  does  not  interfere  with  the  public 
use  for  navigation  or  pollute  the  stream  or 
diminish  the  supply. 

While  the  flsb  in  the  waters  and  the  birds 
that  fly  over  the  land  or  swim  on  ttte  sur- 
face of  the  waters- are  not  the  absolute  prop- 
erty of  the  owner  of  the  soil,  the  abaohitt 
right  to  hunt  and  flsb  in  such  waters  and  on 
the  land  was.  In  him  by  tbe  common  law, 
which  is  the  law  of  this  stete,  unless  we  bold 
that  it  is  not  adapted  to  our  condltl<HL  The 
decisions  of  this  court  have  thus  far  recog- 
nized the  existence  of  the  common-law  role. 
In  Mlddleton  v.  Prltehard,  supra,  although 
the  question  was  not  directly  involved,  the 
court  recognized  the  rules  of  the  common  law 
In  respect  to  the  right  to  fish  as  being  in  force 
In  this  stete.  In  Beckman  v.  Kreamw,  43 
111.  447,  82  Am.  Dec.  146,  the  right  to  take 
flsb  In  a  small  lake  was  involved.  It  does 
not  appear  whether  the  lake  Was  meandoed 
or  whether  It  was  navigable,  but  tbe  conrt 
said:  "By  the  common  law  a  right  to  take 
flsb  belongs  so  essentially  to  the  right  of  soil 
In  streams  or  bodies  of  water  where  the 
tide  does  not  ebb  and  flow  that,  if  the  ripa- 
rian proprietor  owns  upon  both  sides  of  such 
stream,  no  one  but  himself  may  come  upon 
the  llmlte  of  his  land  and  take  flsb  there: 
and  the  same  rule  applies  so  far  as  his  land 
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eztenda,  to  wit,  to  the  thread  of  the  stream, 
where  he  owns  upon  one  side  only.  Within 
these  limits,  by  the  common  law,  Mb  riflkt  of 
fishery  is  sole  and  exclusive,  vmless  restrict- 
ed by  some  local  law  or  well-established 
usage  of  the  state  where  the  premises  may 
be  sltnata"  Braxon  t.  Bressler,  64  111.  488, 
recognizes  the  rule  that,  if  waters  are  navi- 
gable in  fact,  the  public  have  only  a  right 
of  easement  or  passage  npon  them  as  a 
highway,  but  that  every  other  beneficial  use 
is  in  the  owner  of  the  soil.  In  Washington- 
Ice  Co.  T.  Shortall,  101  111.  46,  40  Am.  Rep. 
196,  the  right  of  the  riparian  proprietor  on  a 
navigable  stream  to  the  ice  in  front  of  Ua 
land  was  asserted,  and  the  court  recognized 
the  common-law  rights  of  fishery,  saying: 
"In  Adams  v.  Pease,  2  Oonn.  481,  it  was 
held  that  the  owners  of  land  adjoining  the 
Connecticut  river  above  the  flowing  and  ebb- 
ing of  the  tide  have  an  exclusive  right  of 
fishery  opposite  to  their  land  to  the  middle 
of  the  river,  and  that  the  public  have  an 
easement  in  the  river  as  a  highway,  for 
passing  and  repassing  with  every  kind  of 
water  craft"  In  Fuller  v.  Shedd,  supra,  it 
was  assumed  that  the  right  of'  fishery  de- 
pends upon  the  ownership  of  the  soil.  In 
People  V.  Bridges,  142  III.  30,  31  N.  B.  115, 
16  Ia  R.  A.  684,  which  was  a  prosecution  for 
a  violation  of  the  act  for  the  protection  of 
fish,  it  was  considered  that  the  owner  of  the 
soil  has  the  exclusive  right  to  take  fish,  sub- 
ject to  the  legislative  power  to  control  and 
r^^Iate  the  exercise  of  that  right. 

While  the  precise  question  involved  in  this 
case  was  not  decided  In  any  of  those  cases, 
they  are  all  to  the  efCect  that  the  common 
law  relating  to  the  question  is  in  force  In 
this  state.  The  principal  argument  for  ap- 
pellees is  that  It  Is  not  in  force,  because  these 
waters  are  navigable  in  fact,  and  the  right 
to  hunt  and  flsh  Is  an  incident  to  the  right 
of  navigation.  The  decisions  of  this  court 
have  not  rested  upon  any  such  ground,  but 
have  uniformly  been  made  to  depend  upon 
the  ownership  of  the  soil,  and  we  see  no 
reason  why  the  right  to  flsh  or  hunt  should 
depend  in  any  manner  upon  the  existence  or 
nonexistence  of  an  easement  of  navigation. 
It  was  thought  by  the  Supreme  Court  of 
Ohio  in  the  case  of  Stete  v.  Shannon,  36 
Ohio  St.  423,  38  Am.  Rep.  699,  that,  while  a 
navigable  stream  is  a  public  highway,  the  right 
to  ite  use  for  that  purpose  is  not  obstructed 
or  interfered  with  by  protecting  the  owner 
of  the  fee  In  the  exclusive  right  to  kill  game 
thereon.  The  right  to  flsh  in  navigable  wat- 
ers is,  of  course,  subordinate  to  the  right  of 
navigation,  and  must  be  so  used  as  not  to 
prejudice  that  right,  but  the  public  ease- 
ment will  not  be  aCTected  in  any  manner  by 
protecting  appellant  In  his  right  to  hunt  and 
fish  over  the  water  upon  his  pwn  land.  In 
our  opinion  appellant  was  entitled  to  a  per- 
manent injunction  as  to  the  lands  of  which 
he  is  the  owner. 

The  Judgment  of  the  Appellate  Court  and 


the  decree  of  the  circuit  court  are  reversed, 
and  the  cause  is  remanded  to  the  circuit  court 
with  directions  to  enter  a  decree  permanent- 
ly enjoining  appellees  from  hunting  upon  the 
lands  of  which  the  appellant  has  the  record 
title,  which  have  been  overflowed  or  inundat- 
«d  as  alleged  in  the  bill  of  complaint 
Reversed  and  remanded. 


(21S  111.  68) 
BARKER  V.  SMILET. 
(Supreme  Court  of  lUmoiB.    Oct.  24,  1905.) 

1.  DowKB— Tkust  Estates. 

A  wife  has  no  dower  ricbt  in  property  the 
naked  legal  title  to  which  Is  conveyed  to  the 
husband  in  trust  for  his  wife. 

[Ed.  Note. — For  cases  in  point,  see  voL  17, 
Cent  Dig.  Dower,  U  36,  48.] 

2.  JuDouENTS— Res  Jcdioata. 

A  decree  setting  aside  a  deed  from  husband 
to  wife  as  in  fraud  of  creditors,  declaring  title 
to  the  land  to  be  in  the  husband,  and  ordering  the 
land  to  be  sold,  and  the  wife  to  be  paid  $1,000 
for  her  homestead,  is  res  judicata  upon  a  sub- 
sequent petition  by  the  wife  for  an  assignment 
of  dower  in  the  property. 

Appeal  from  Circuit  Court,  Cook  County; 
Murray  F.  Tuley,  Judge. 

Petition  for  assignment  of  dower  by  Aura 
W.  Barker  against  Mltehell  J.  Smiley. 
From  a  decree  of  dismissal,  petitioner  ap- 
peals.   Affirmed. 

Rehearing  denied  December  7,  1905. 

On  January  25,  1904,  Aura  W.  Barker 
filed  her  petition  in  the  drctdt  court  of  Cook 
county  against  Mitchell  3.  Smiley,  praying 
for  an  assignment  of  her  dower  in  certein 
premises,  commonly  known  as  No.  2816 
Prairie  avenue,  in  the  city  of  Chicago.  The 
principal  facts  as  alleged  in  the  petition  are 
as  follows:  On  December  26,  1867,  the  peti- 
tioner was  married  to  one  Samuel  B.  Barker, 
who  died  on  or  about  December  30,  1903. 
On  April  30,  1886,  Samuel  B.  Barker,  for  the 
consideration  of  |50,000,  acquired  the  fee- 
simple  title  to  the  premises  in  question,  and 
from  the  date  of  the  purchase  until  March 
21,  1000,  he  and  his  wife  occupied  it  as  a 
homestead.  Notwithstanding  the  title  was 
taken  in  the  name  of  Samuel  B.  Barker,  it 
is  claimed  that  the  purchase  was  for  the 
petitioner,  and  he  held  the  title  in  trust  for 
her  until  February  2,  1891,  when,  in  con- 
sideration of  love  and  afTection  and  one  dol- 
lar, he  conveyed  the  same  to  her  by  war- 
ranty deed,  which  deed  was  delivered  to  her 
and  afterwards  placed  in  the  hands  of  her 
husband  to  be  placed  on  record,  which  he 
failed  to  do,  and  the  deed  was  not  recorded 
until  in  May,  1893.  Petitioner  does  not 
claim  that  the  creditors  of  Samuel  B.  Barker 
had  any  knowledge  or  notice  of  this  convey- 
ance, but  that  on  the  date  it  was  made  he 
was  solvent.  Samuel  B.  Barker  was  en- 
gaged in  the  lumber  business  in  the  city  of 
Chicago,  and  on  May  29,  1893,  was  Insolvent. 
On  that  date  he  again  conveyed  the  prem- 
ises  in  question  to  the  petitioner  by  a  war-^Ip 
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nntjr  deed,  which  was  daly  filed  for  record. 
On  May  SI,  1893,  the  Union  National  Bank 
of  Chicago  obtained  a  Judgment,  by  con- 
fession,  against  Samuel  B.  Barker  for 
$60,732.75,  and  execution  ivas  issued  upon 
the  judgment  and  levied  upon  the  premises 
in  question.  On  June  28,  1893,  P.  A.  Lane 
obtained  a  judgment,  by  confession,  in  the 
superior  court  of  Cook  county  against  Samu- 
el B.  Barker  for  $3,516.50.  Execution  was 
Issued  upon  the  judgment,  and  returned  no 
property  found.  On  July  1,  1893.  Lane  filed 
a  creditors'  bill  in  the  superior  court  of 
Cook  county  against  Samuel  B.  Barker,  the 
Union  National  Bank,  and  the  petitioner, 
ill  which  he  sought  to  set  aside  the  deed  of 
May  29,  1893.  On  July  6,  1893,  P.  A.  Lane 
recovered  another  judgment  In  the  superior 
court  of  Cook  county  against  Samuel  B. 
Barker  for  $2,701.19.  An  execution  was 
Issued  upon  the  judgment,  and  returned  no 
property  found.  On  July  11,  1893,  Lane 
filed  anothw  creditors'  bill  against  tlie  same 
parties  for  the  purpose  of  setting  aside  tbe 
deed,  and  on  October  18,  1893,  the  two 
cases  were  consolidated.  On  December  13, 
1893,  the  Union  National  Bank  filed  a  credit- 
ors' bill  In  the  superior  court  of  Cook  county 
against  Samuel  B.  Barker,  A.  P.  Lane,  the 
petition^-,  and  other  judgment  creditors 
of  Barker,  for  the  purpose  of  setting  aside 
said  deed  of  conreyance.  Upon  answers 
being  filed  In  the  various  cases,  a  decree 
was  entered,  which  found  that  Aura  W. 
Barker  was  not,  as  against  the  complainants 
and  cross-complainants,  the  owner  of  the 
premises,  except  that  she  was  entitled  to 
tbe  sum  of  $1,000  out  of  the  proceeds  of 
said  property,  when  sold,  for  her  homestead 
rights.  The  premises  were  ordered  sold  free 
and  clear  of  any  right,  claim,  or  Interest  of 
Aura  W.  Barker.  On  March  21,  1899,  the 
premises  were  sold  by  the  master  in  chan- 
cery to  the  Union  National  Bank  for  $35,000. 
The  master  paid  the  $1,000,  as  directed  In 
the  decree,  to  Aura  W.  Barker.  On  March 
21,  1900,  the  bank  conveyed  the  premises 
to  the  appellee,  Mitchell  J.  Smiley,  who 
thereupon  entered  into  possession,  and  has 
continued  In  possession  ever  since.  The 
further  allegation  of  the  petition  Is  that  tbe 
defendant,  Mitchell  J.  Smiley,  combined  and 
confederated  with  other  persons  for  the  pur^ 
pose  of  injuring  and  defrauding  the  petition- 
er, and  he  claims  that  by  virtue  of  the  pro- 
ceedings between  the  Union  National  Bank 
and  A.  P.  Lane,  and  the  decree  therein 
entered,  petitioner's  inchoate  right  of  dower 
was  directed  to  be  sold,  and  was  sold,  and 
that  the  purchaser  took  the  premises  clear 
and  divested  of  her  dower.  The  petition 
alleges  that  the  premises  were  sold  subject 
to  her  dower,  that  she  has  a  right  of  dower 
therein,  and  prays  that  the  same  be  set  off 
to  her.  The  defendant.  Smiley,  filed  hU 
answer  to  the  petition,  practically  admitting 
the  material  allegations  of  the  bill,  especial- 
ly those  In  relation  to  the  execution  of  the 


two  deeds  by  petitioner's  husband  to  peti- 
tioner, tbe  obtaining  of  the  judgment,  the 
filing  of  the  creditors'  bills,  the  proceedings 
therein,  the  sale  under  the  decree  of  the 
circuit  court,  and  the  conveyance  to  Smiley. 
It  alleges,  however,  that  the  decree  entered 
in  the  case  of  the  Union  National  Bank  con- 
stituted a  complete  adjudication  of  the  right; 
title,  interest,  claim,  or  demand,  whi(A  peti- 
tioner, Aura  W.  Barker,  had  or  dalmed  to 
have  in  and  to  the  premises  in  question, 
and  that  the  decree  is  an  absolute  bar  to  her 
claim  of  dower;  that  this  decree  is  in  fnll 
force  and  effect;  that  the  defendant.  Smiley, 
is  the  absolute  owner  of  the  premises  de- 
scribed in  the  petition,  and  tliat  petition- 
er had  no  dower  or  right  of  dower  therein. 
Upon  a  hearing  in  open  court  upon  petition, 
answer,  and  evidence  offered,  the  petition 
was  dismissed  for  want  of  equity.  From 
this  decree  an  appeal  has  been  prosecuted 
to  this  court 

Otto  Gresham,  for  appellant  Charles  I* 
Bartlett  and  James  E.  Munroe,  for  appellee. 

WILKIN,.  J.  (after  stating  the  facts). 
The  facts,  as  above  stated,  are  substantialtr 
admitted  by  the  pleadings.  The  only  error 
urged  is  that  tbe  petition  should  not  Iiave 
been  dismissed,  but  a  decree  should  have  been 
entered  assigning  the  dower  as  prayed.  At 
the  time  the  property  was  purchased  by  Sam- 
uel B.  Barker  It  is  claimed  that  the  purchase 
was  made  for  the  petitioner,  but  the  title  was 
taken  in  the  name  of  the  husband  in  trust 
for  her.  If  these  facts  are  true,  the  wife 
would  certainly  have  no  dower  interest  In  tlie 
property.  Dower,  at  common  law,  was  an 
estate  for  life,  to  which  the  wife  was  entitled, 
on  the  death  of  the  husband,  in  the  tliird 
part  of  the  legal  estates  of  inheritance.  In 
lands  and  tenements  of  which  the  bnsband 
was  seised.  In  deed,  or  In  law.  In  fee  simple, 
or  in  fee  tale,  at  any  time  during  coverture, 
and  to  which  any  issue  which  the  wife  might 
have  had  might  by  any  possibility  have  been 
heir.  Sisk  v.  Smith,  1  Oilman,  603;  10  Am.  & 
Bng.  Ency.  of  Law  (2d  Ed.)  126.  While  this 
rule  of  tbe  common  law  has  to  some  extent  beoi 
modified  by  statute,  yet  these  modifications 
have  not  materially  varied  the  above  mie  as 
it  Is  applicable  in  this  case.  The  conveyance 
to  tbe  husband  was  merely  in  trust  for  the 
wife.  She  had  the  equitable  title,  and  he  held 
tbe  naked  legal  title,  which  she  could  have 
compelled  him  to  convey  to  her.  No -right  of 
dower  attaches  to  an  estate  in  which  the 
naked  legal  title  is  held  in  tmst  for  a  second 
party.  King  v.  Bushnell,  121  IlL  666.  13  N.  B. 
245.  For  this  reason,  if  the  title  was  in  the 
husband  In  trust  for  the  wife,  she  conid  claim 
no  dower  therein. 

There  is  another  good  reason  why  the  de- 
cree dismissing  the  petition  is  correct  At 
the  time  of  the  hearing  upon  the  creditors' 
bills  the  petitioner  filed  her  answer,  in  which 
she  set  up  tbe  fact  of  the  original  purchase 
having  been  made  for  her,  that  the  true  was 
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held  In  trust  for  her  by  her  hnaband,  tnd  that 
he  executed  the  deed  of  February  2, 1891,  and 
she  atfted  that  her  rights  be  adjudicated.  At 
the  time  of  the  hearing  she  was  represented 
by  eminent  counsel,  who  forcibly  presented 
her  claim  to  the  court,  but,  notwithstanding 
this,  the  decree  upon  the  merits  was  against 
her.  It  found  that  the  conveyance  Of  May 
28,  1893,  was  In  fraud  of  creditors,  that  the 
premises  belonged  to  the  husband,  ordered  a 
sale,  and  provided  for  the  payment  of  $1,000 
to  her  for  her  homestead.  In  pursuance  at 
that  decree,  the  premises  were  sold  and  the 
deed  of  conveyance  made  by  the  purchaser  to 
the  appellee.  The  court  had  jurisdiction  of 
the  person  of  all  of  the  parties,  including  the 
petitioner,  and  also  had  jurisdiction  of  the 
subject-matter.  The  decree,  as  rendered,  waB 
never  reversed,  but  is  now  in  full  force  and 
effect  and  fully  executed.  To  now  permit  ap- 
pellant to  again  litigate  these  questions  would 
be  to  give  no  force  or  effect  to  a  judicial  de- 
cree to  which  she  was  a  party  and  to  entirely 
set  aside  a  Judicial  sale  properly  made.  The 
decree  as  rendered  in  the  former  case  was  res 
Judicata  of  all  the  matters  set  up  in  this 
petition. 

Complaint  is  made  that,  the  premises  were 
sold  as  the  property  of  the  hnsband,  and 
therefore  the  wife  is  entitled  to  dower.  We 
have  nothing  to  do  with  the  Justice,  reason- 
ableness, or  correctness  of  that  decree.  It 
cannot  be  collaterally  attacked,  and.  If  it  was 
wrong,' It  was  the  duty  of  appellant  to  appeal 
from  It  and  In  this  way  preserve  her  rights.  If 
she  Is  injured  by  the  decree  and  has  lost  her 
dower,  she  has  no  one  to  blame  but  herself. 
If  the  property  was  hers  orglnally,-  she  should 
have  had  the  title  taken  in  her  name.  "When 
the  deed  was  made  to  her,  she  should  have 
filed  it  for  record.  If  she  had  attended  to 
these  matters  at  the  proper  time  and  in  the 
proper  way,  she  would  now  be  the  owner  in 
fee ;  but  as  It  is  she  has  slept  upon  her  rights, 
and  therefore  must  bear  the  burden  of  her 
own  negligence.  She  recognized  the  provi- 
sions of  the  decree  by  accepting  |1,000  of  the 
purchase  money  in  lieu  of  her  homestead,  and 
It  would  certainly  be  as  unjust  to  permit  her 
to  have  dower  as  It  would  be  to  again  permit 
ber  to  claim  her  homestead. 

We  find  no  reversible  error,  and  the  decree 
of  the  circuit  court  dismissing  the  petition 
will  be  affirmed. 

Decree  affirmed. 

iOi  BL  IK) 

FORRBST  ▼.  FBT  et  at 

(Supreme  Court  of  lUhiois.    Oct  24,  1905.) 

i.  JUOOUKRTS  —  FOBBION    JUOOUXHTB  —  COI/- 

i^TEBAL  Attack. 
A  transcript  of  a  foreign  decree,  duly 
certified,  cannot  be  attacked  when  offered  Id 
evidence,  except  on  the  ground  of  Jurisdiction, 
including  fraud  affecting  Jurisdiction  and  dis- 
cretion to  exercise  jurisdiction. 

[Ed.  Note. — For  cases  in  point,  see  vol.  80, 
Cent  Dig.  Judgment;  f}  1488,  1496.] 


2.  Same— CoKdtUSiTKNESs  in  .G^nsbai.. 

Where  a  court  of  one  state  has  jurisdic- 
tion in  a  proceeding,  its  decree  has  the  same 
force  and  effect  in  other  states'  as  in  tliat 
state,  and  concludes  the  merits  of  the  contro- 
veray,  notwithstanding  the  intervention  of 
fraud  not  affecting  the  jurisdiction. 

[Ed.  Note. — For  .cases  in  point,  see  vol.  80, 
Cent.  Dig.  Judgment,  9|  1486-1488,  149^] 

8.  SaUE— FlNDIMO  AB  TO  JUBISDIOTIONr-CiOH- 

CLUSIVtRESS. 

A  finding  of  a  caart  that  it  has  jurisdic- 
tion, and  a  recital  in  its  decree  that  the  jnris- 
dictional  notice  has  been  given,  is  not  conclusive, 
where  the  record  itself  shows  that  the  finding 
of  jurisdiction  is  insufficient  or  that  notice  has 
not  been  given  as  required  by  law. 
4.  Same. 

Where  the  record  in  divorce  proceedings 
in  the  court  of  a  foreign  state  showed  that  the 
affidavit  of  nonresidence  required  by  the  laws 
of  the  foreign  state  to  be  filed  as  a  basis  for  a 
warning  order  was  not  signed  nor  sworn  to,  and 
there  was  'no  finding  that  the  affidavit  was 
filed,  and  nothing  from  which  it  could  be 
presumed  that  any  other  paper  had  been  filed 
as  tile  affidavit,  the  decree  of  divorce  was  void, 
although  the  court  found  that  it  bad  jurisdic- 
tion, and  its  decree  recited  that  the  warning 
order  had  been  given. 

Appeal  ^rom  Circuit  Court,  Ford  County ; 
T.  M.  Harris,  Judge. 

Action  by  Mrs.  Lou  Forrest  against  Mrs. 
Fred  Fey  and  others.  From  a  decree  of 
dismissal,  petitioner  appeals.    Affirmed. 

Rehearing  denied  December  7,  1906. 

Schneider  &  Schneider  and  W.  N.  Carpen- 
ter, for  appellant  Cloud  &  Thompson  and 
Welty,  Sterling  &  Whltmore,  for  appellees. 

CARTWRIOHT,  a  J.  Appellant  filed  in 
the  circuit  court  of  Ford  county  her  peti- 
tion for  the  assignment  to  her  of  dower  In 
120  acres  of  land  in  said  connty,  alleging 
that  she  was  the  widow  of  Frederick  Fey, 
to  whom  she  was  married  in  Arkansas,  and 
making  the  appellees,  Anna  K.  Fey,  from 
"whom  she  alleged  that  Frederick  Fey  had 
been  divorced  before  his  marriage  to  her, 
and  the  heirs  of  Frederick  Fey  and  John  A. 
Montellus,  defendants.  The  answers  to  the 
petition  raised  an  issue  as  to  the  validity 
of  the  divorce  obtained  by  Frederick  Fey 
in  the  chancery  conrt  of  Arkansas  county. 
Ark.,  and  alleged  that  it  was  void  for  want 
of  Jurisdiction  in  said  court  The  cause 
was  referred  to  a  special  master  to  take  and 
report  the  evidence,  and  upon  a  hearing  of 
the  evidence  so  taken  the  petition  for  dower 
was  dismissed  and  this  appeal  was  pros- 
ecuted. 

Frederick  Fey  was  the  owner  of  200  acres 
of  land  In  Ford  county.  In  this  state,  and 
lived  upon  it  with  his  wife,  Anna  K.  Fey, 
and  their  children.  In  the  spring  of  1897 
he  went  to  Arkansas,  and  hought  a  piece  of 
land  and  remained  there  a  few  weeks.  He 
returned  and  remained  at  home  with  his 
wife  and  children  until  the  spring  of  1899, 
when  he  again  went  to  Arkansas,  and  came 
back  in  the  fall  of  that  year.  He  remained 
at  home  with  his  wife  and  family  for  about 
three  weeks,  and  again  left  for  ArbansuKra  ■  p 
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November  i,  1899.  While  at  borne  he  and 
bis  wlfe^  Anna  K.  Fey,  conveyed  the  farm 
to  John  A.  MontelluB,  who  gave  back  the 
following  contracts,  one  to  Frederick  Fey, 
agreeing  to  convey  to  him  120  acres  apon 
his  obtaining  a  divorce  from  his  wife  and 
paying  ber  $1,000,  and  the  other  agreeing  to 
convey  80  acres  to  Anna  K.  Fey  when  her 
husband  obtained  a  legal  divorce  from  her: 

"Piper  City,  Illinois,  Nov.  1,  1899. 
"Whereas,  Fred  Fey  and  wife  have  this 
day  deeded  to  me  their  farm  upon  this  con- 
dition, that  In  order  to  settle  their  differences 
I  am  to  bold  the  title  to  said  land  until 
Fred  Fey  procures  a  legal  divorce  from  bis 
wife  and  pays  to  said  Anna  E.  Fey  the  sum 
of  one  thousand  dollars  as  a  settlement  In 
full  for  ber  dower  Interest  In  the  east  half 
of  the  southeast  quarter  and  the  southwest 
quarter  of  the  southeast  quarter  of  section 
twenty-two  (22),  town  twenty -six  (26)  north, 
range  nine  (9)  east  of  the  third  principal 
meridian.  When  this  Is  done  said  party  of 
second  part  agrees  to  deed  this  part  of  the 
tana  to  said  Fred  Fey. 

"Fred    X    Fey. 

mark. 
"John  A.  Montelluai. 
"Witness:    George  D.  Montellus." 

"Piper  aty,  Illinois,  Nov.  1,  1899. 
"Whereas,  Fred  Fey  and  Anna  K.  Fey  have 
deeded  to  me  tbelr  farm  In  settlement  of 
tbelr  differences,  as  soon  as  Fred  Fey  pro- 
cures a  legal  divorce  party  of  the  second 
part  agrees  to  reconvey  the  east  half  of  the 
northeast  quarter  of  section  twenty- two  (22), 
town  twenty-six  (26)  nortb,  range  nine  (9) 
east  of  the  third  principal  meridian. 
"Anna  K.  Fey. 
"John  A.  Montellus." 

On  April  24»  1900,  Frederick  Fey  filed  In 
the  chancery  court  of  Arkansas  county,  Ark., 
bis  bin  for  divorce  from  bis  wife,  Anna 
E.  Fey,  and  on  August  9,  1900,  a  decree  of 
divorce  was  entered,  finding  that  said  Anna 
E.  Fey  abandoned  said  Frederick  Fey  In 
March,  1898,  and  annulling  their  marriage. 
On  August  14,  1900,  Frederick  Fey  was  mar- 
ried to  appellant,  Mrs.  Lou  Walker.  In 
October,  1900,  Frederick  Fey  died,  and  ap- 
pellant was  afterwards  married  to  Morgan 
Forrest 

The  only  question  which  will  be  consider- 
ed Is  whether  the  chancery  court  of  Arkansas 
county.  Ark.,  acquired  Jurisdiction  to  hear 
and  determine  the  suit  for  divorce  of  Fred- 
erick Fey  against  Catarlna  Fey,  as  Anna  E. 
F^  was  styled  In  that  proceeding,  and  all 
other  questions  raised  and  argued  by  counsel 
will  be  ignored.'  The  defendant  Anna  E. 
Fey  resided  In  this  state  and  did  not  appear 
In  the  suit.  The  service  upon  her  was  by 
publication  of  a  warning  order.  The  stat> 
ute  of  Arkansas  provides  that  when  it  ap- 
pears by  the  affidavit  of  the  plaintiff,  filed 
In  the  clerk's  office  at  or  after  tbe  oommenoe* 


ment  of  an  action,  that  flw  defendant  Is  a 
nonresident  of  tbe  state,  the  clerk  shall  make 
upon  the  complaint  an  order  warning  such  de- 
fendant to  appear  in  the  action  within  30 
days  from  tbe  time  of  making  tbe  order. 
Tbe  affidavit  required  by  the  statute  before 
a  warning  order  is  made  and  publication 
thereof.  Is  Jurisdictional,  and  If  the  affidavit 
Is  not  made  It  Is  fatal  to  the  Jurlsdictioa 
Memphis  Land  Co.  v.  Levee  District,  70  Ark. 
409,  68  S.  W.  242.  No  affidavit  was  found 
In  the  files  or  of  record  in  tbe  cause,  and 
there  was  no  finding  by  the  court  that  sudi 
an  affidavit  was  ever  filed,  but  there  was  at- 
tached to  tbe  bin  of  complaint  a  draft  of  an 
affidavit,  not  signed  or  sworn  to,  as  follows: 
"Now  on  this  day  comes  the  complainant, 
B^ederlck  Fey,  who  on  his  oath  says  that  the 
foregoing  complaint  is  true.  And  be  farther 
states  that  the  defendant  Catarlna  Fey, 
is  a  nonresident  of  the  state  of  Arkansas, 
and  asks  that  a  warning  order  be  Issued. 


"Subscribed  and  sworn  to  before  me  this 
— —  day  of  April,  A.  D.  1900. 


"No.  400.— Frederidt  Fey  vs.  Catarlna 
Fey." 

Indorsed : 

"Filed  in  my  office  and  Ii.  a  Smith  ^>- 
pointed  atty.  ad  litem,  and  warning  order 
issued,  April  24,  1900. 

"L  0.  Qlbson,  Clerk, 

"H.  B.  Dudley,  D.  a 

"William  Carpenter,  for  Plaintiff.* 

Tbe  warning  order  so  Issued,  dated  AimU 
24,  1900,  and  signed  by  tbe  clerk,  was  pub- 
lished  In  .a  newspaper  for  four  successive 
weeks.  In  tbe  decree  for  divorce  the  oonrt 
found  that  tbe  defendant  had  been  properly 
served  by  a  warning  order  published  In  fit 
and  ample  time,  but  found  nothing  as  to 
tbe  affidavit 

One  of  the  grounds  upon  which  it  Is  con- 
tended that  the  decree  of  divorce  was  void 
Is,  that  Frederick  Fey  bad  no  legal  ground 
for  a  divorce  and  that  the  decree  was  ob- 
tained by  fraudulent  averments  and  prooL 
Whether  he  bad  any  legal  ground  for  a  di- 
vorce, or  whether  the  allegations  of  his  bill 
of  complaint  or  the  proofs  to  sustain  them, 
were  true  or  false,  does  not  affect  the  validity 
of  the  decree  If  the  court  bad  Jurisdiction  to 
enter  It  Where  a  transcript  of  a  decree 
entered  by  a  court  of  another  state,  duly 
certified.  Is  offered  In  evidence  In  this  states 
no  questions  are  open  to  Inquiry  exc^t 
questions  of  Jurisdiction  (McMillan  v.  Love- 
Joy,  115  111.  498,  4  N.  B.  7T2),  Including  ftand 
atfecting  the  Jurisdiction  or  the  dlscretloo  of 
the  court  to  exercise  such  Jurisdiction  (Dun- 
ham T.  Dunham,  162  HI.  589.  44  N.  B.  841. 
85  L.  R.  A.  70).  After  a  court  has  acquired 
Jurisdiction  Its  findings  are  conclusive  In  all 
collateral  proceedings,  and  a  decree  rendered 
by  the  chancery  court  of  Arkansas,  If  It  bad 
Jurisdiction,  has  the  same  effect  In  every 
other  state  as  In  tbe  state  where  tt  wax 
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rendered,  and  is  conclusive  on  the  merits  of 
the  controversy,  no  matter  what  frand  may 
have  Intervened.  Ambler  v.  Whipple,  130 
III.  311,  28  N.  E.  841,  32  Am.  St.  Rep.  202. 
In  the  absence  of  Jurisdiction  to  pronotince  a 
decree  it  is  absolutely  void,  and  may  be  at- 
tacked either  directly  or  collaterally.  Where 
a  court  of  general  Jurisdiction  proceeds  to 
adjudicate  a  cause  there  is  a  presumption  of 
jurisdiction;  but  this  presumption  applies 
only  when  the  record  Is  silent  upon  the 
question,  and  if  there  Is  an  affirmative  show- 
ing In  the  record  that  there  was  no  Juris- 
diction the  Judgment  or  decree  will  be  void. 
Where  the  decree  Is  silent  as  to  the  Juris- 
diction of  the  court  over  the  defendants,  if 
there  is  no  evidence  showing  that  the  Juris- 
diction was  not  acquired,  it  will  be  presumed 
that  the  court  had  jurisdiction.  Benefield 
v.  Albert,  132  III.  665,  24  N.  B.  634.  Where 
a  decree  is  silent  as  to  the  service  of  process, 
and  the  summons  in  the  case  shows  want  of 
or  insufficient  service,  the  presumption  of 
Jurisdiction  is  overcome.  Swearengen  v.  Gu- 
U<^  67  111.  20&  If  it  appears  from  the 
whole  record  In  a  case  that  the  court  did  not 
have  Jurisdiction,  the  presumption  in  favor 
of  Jurisdiction  is  overcome.  Osgood  v.  Black- 
more,  S9  111.  261.  When  the  record  itself 
shows  a  service  which  ia  insufficient  and 
there  is  no  finding  from  which  it  may  be 
presumed  that  there  is  another  service,  the 
preeomption  in  favor  of  jurisdiction  is  re- 
batted.  Clark  V.  Thompson,  47  111.  25,  96 
Am.  Dec.  457.  Where  the  record  itself  shows 
that  notice  was  not  given  as  required  by  law 
the  Jurisdiction  does  not  attach,  and  where  it 
shows  that  the  finding  of  jurisdiction  upon 
which -the  coart  acted  was  insufficient  the 
finding  of  the  court  as  to  its  Jurisdiction  is 
not  conclusive,  and  the  recital  of  proper 
Service  on  the  face  of  the  decree  makes  no 
dlHerence.  Whitney  v.  Porter,  28  111.  392; 
Honmer  v.  Wolfer,  124  111.  435,  16  N.  B. 
65a 

Jurisdiction  over  the  defendant  in  the  di- 
vorce suit  could  be  obtained  by  publication 
In  accordance  with  the  statute  of  Arkansas, 
but  if  process  was  not  served  or  notice  given 
as  required  by  law  the  court  did  not  acquire 
Jorisdiction  and  its  decree  was  void.  Goudy 
V.  Hall,  30  111.  109.  Where  the  facts  ap- 
pearing on  the  face  of  the  record  show  that 
the  court  of  another  state  rendering  a  decree 
of  divorce  had  no  Jurisdiction  of  the  per- 
son of  the  defendant,  the  decree  is  void. 
Ta<&er  v.  People,  122  111.  583,  13  N.  B.  809. 
In  this  case  it  appears  on  the  face  of  the 
recMd  that  there  was  no  affidavit  of  non- 
residence  as  required  by  the  statute  of  Ar- 
kansas. A  paper  intended  to  be  sworn  to, 
annexed  to  the  bill  of  complaint,  and  upon 
wbldi  the  filing  and  notation  of  the  clerk 
that  a  warning  order  was  issued  appeared, 
was  neither  signed  nor  sworn  to.  There  was 
no  flndli?  by  the  court  that  any  affidavit 
was  made  or  filed,  and  there  is  nothing  from 
which  any  presumption  can  arise  that  there 


was  any  other  paper  filed  as  an  affidavit. 
The  complaint  with  that  paper  attached  was 
filed  and  the  warning  order  was  issued  on 
April  24,  1900,  and  It  la  manifest  that  the 
unsworn  paper  was  acted  upon  by  the  clerk 
as  a  basis  for  the  warning  order.  It  fol- 
lows that  the  chancery  court  in  Arkansas 
had  no  Jurisdiction  to  enter  the  decree  of 
divorce  and  the  decree  was  void.  For  that 
reason  the  court  did  not  err  in  dismissing 
the  petition. 

The  decree  of  the  circuit  court  Is  affirmed. 

Decree  affirmed. 


(218  III.  46) 

THOMPSON  et  ah  t.  HEMBNWAX   et  aL 
(Supreme  Ck>Tirt  of  Illinois.    Oct.  24,  1905.) 

1.  JUDOUENT  —  COItCLVSIVKNKSS    OF   ADJUOI- 

OATioN— Pkbsons  Concluded. 
A  corporation  which,  with  knowledge  that 
an  attorney  bad  filed  a  bill  in  its  name,  allowed 
the  suit  to  be  prosecuted  to  final  decree  without 
objection,  was  bound  by  the  decree,  although 
the  attorney  was  not  Bpecifically  employed  by 

2.  Judicial  Salxs— Tirue  or  Pubchaskb. 

In  a  suit  to  foreclose  a  mortgage,  a  prior 
judgment  creditor  was  made  a  party,  and  the 
decree  declared  the  judgment  to  bie  a  prior 
lien  and  ordered  the  property  to  be  sold  in 
Batisfaction  of  both  the  judgment  and  the  mort- 
gage. The  sale  was  made  accordingly.  Held, 
that  the  sale  was  in  ezecntlon  of  the  judgment, 
and  the  purchaser's  title  was  not  restricted  to 
a  mere  right  of  redemption  under  the  mortgage. 

3.  Judgments  —  Conclusiveness  —  Pabties 
Concluded. 

Where  a  prior  judgment  creditor  is  made 
a  party  to  a  suit  to  foreclose  a  mortgage,  com- 
plainant in  the  suit  is  bound  by  a  decree  Utat 
the  judgment  lien  ia  superior  to  that  of  the 
mortgage  and  ordering  a  sale  of  the  property 
to  satisfy  both  the  judgment  and  mortgage. 

4.  Sake— Mattebs  Concluded. 

Matters  properly  involved  in  a  suit  and 
which  might  have  been,  even  if  they  were  not. 
raised  and  determined  therein,  are  concluded 
by  the  decree  and  cannot  be  raised  in  a  subse- 
quent suit  between  the  parties. 

5.  Judicial  Sales— Relation  Back. 

Where  a  foreclosure  decree  found  the  lien 
of  a  judgment  to  be  superior  to  that  of  the 
mortgage,  and  ordered  a  sale  of  property  to 
satisfy  both  liens,  the  title  of  the  purchaser 
related  back  to  the  date  of  the  judgment  as 
against  a  junior  mortgagee  who  was  a  party  to 
the  foreclosure  proceeding. 
Hand,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Rock  Island 
County;  Emery  O.  Graves,  Judge. 

Action  by  Benjamin  F.  Thompson  against 
Charles  F.  Hemenway.  From  a  Judgment 
for  defendants,  plalntiCF  appeals.    Reversed. 

Rehearing  denied  Decemlier  7,  1905. 

This  was  a  suit  in  ejectment,  brought  by 
appellants  against  appellees  in  the  circuit 
court  of  Rock  Island  county.  The  object  of 
the  suit  was  to  determine  whether  the  appel- 
lants, who  were  the  plainttCFs  below,  or  ap- 
pellees, who  were  the  defendants  below  and 
in  possession  of  the  property,  were  the  holders 
of  the  superior  legal  title  to  the  property  In 
question  when  the  suit  was  commenced.    It 
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is  conceded  that  both  itartles  claim  tmder  the 
title  formerly  held  by  the  J.  S.  Keater  Lum- 
ber Company.  Appellants  claim  paramount 
title  as  purchasers  at  a  sale  nnder  a  decree 
of  the  circuit  court  of  Rock  Island  county 
rendered  In  a  proceeding  for  the  foreclosure 
of  a  mortgage  which  was  made  by  the  Keater 
company  under  date  of  February  20,  1S92,  to 
a  large  number  of  Its  creditors  for  various 
amounts.  It  also  appears  that  on  March  31, 
1888,  appellants  obtained  a  Judgment  In  the 
United  States  Circuit  Court  for  the  Northern 
District  of  Illinois  against  the  J.  S.  Keater 
Lumber  Company  for  $15,568.99,  and  that  a 
writ  of  error  was  sued  out  of  the  United 
States  Supreme  Court,  where  In  1892  the 
judgment  was  affirmed  by  that  court.  12 
Sup.  Ct.  669,  36  L.  Ed.  495.  The  writ  of 
error  was  made  a  supersedeas.  It  appears 
that  the  mortgage  above  described  from  the 
J.  S.  Keater  Lumber  Company  to  Charles  H. 
Deere  and  others  on  the  property  In  question 
was  to  secure  the  payment  of  several  claims 
and  notes  aggregating  $39,645.21,  and  on 
April  22, 1892,  proceedings  were  begun  by  the 
Rock  Island  National  Bank,  the  holder  of  one 
of  the  claims  secured  by  the  mortgage  to 
Charles  H.  Deere  (hereinafter  designated  the 
Deere  mortgage),  to  foreclose  the  same,  and 
appellants,  with  others,  were  made  defend- 
ants to  this  foreclosure  proceeding.  This 
mortgage  was  recorded  two  days  after  the 
United  States  Supreme  Court  affirmed  the 
Thompson  and  Root  judgment  An  amend- 
ment Was  filed  to  the' bill,  and  on  September 
29,  1892,  Thompson  and  Root  filed  their  an- 
swer to  the  bill  as  amended,  setting  up  their 
judgment,  and  claiming  a  senior  Hen  on  the 
premises  In  question.  It  further  appears 
that,  pending  the  writ  of  error  from  the 
Thompson  and  Root  judgment,  on  December 
11,  1891,  the  J.  S.  Keater  Lumber  Company 
gave  to  the  Mollne  State  Savings  Bank  a 
mortgage  oa  the  property  in  question  to  se- 
cure the  payment  of  a  note  of  $6,000,  and 
which  was  prior  to  the  Deere  mortgage  that 
was  foreclosed  by  the  Rock  Island  National 
Bank  and  others.  On  January  31, 1893,  Ira  O. 
Wilkinson^  who  was  the  attorney  for  the  estate 
of  one  Wheelock,  who  was  surety  to  the  Mollne 
State  Savings  Bank  on  a  $2,500  note  given 
by  the  J.  S.  Keater  Lumber  Company  to  said 
bank,  and  who,  on  account  of  being  surety 
on  this  $2,500  note,  as  well  as  others,  had 
been  indemnified  by  the  Deere  mortgage, 
filed,  In  the  name  of  the  Mollne  State  Sav- 
ings Bank,  an  appearance,  In  which  the  bank 
is  purported  to  be  owner  of  one  of  the  notes 
secured  by  the  Deere  mortgage.  On  the 
same  day  a  second  amended  bill  was  filed, 
In  which  the  Mollne  State  Savings  Bank  be- 
came one  of  thb  complainants,  averring  that 
the  Mollne  State  Savings  Bank  was  the  own- 
er of  one  of  the  notes  secured  by  the  Deere 
mortgage,  describing  it  as  a  $2,500  note,  a 
copy  of  which  note  was  attached  and  marked 
"Exhibit  M,"  and  on  the  same  day  Thompson 
and  Boot  filed  an  amended  answer  denying 


the  complainant's  right  to  a  foreclosure  of 
the  mortgage  in  question,  unless  subject  to 
the  lien  of  their  judgment.  No  cross-bill  was 
filed  or  affirmative  relief  prayed.  On  De- 
cember 21,  1893,  proceedings  for  the  foredo- 
Bure  of  the  $6,000  mortgage  to  the  Mollne 
State  Savings  Bank  were  begun  by  said 
bank„  and  Thompson  and  Root,  with  others, 
were  made  defendants,  and  on  May  16,  1891, 
Thompson  and  Root  filed  their  answer  to  the 
bill  to  foreclose  the  $6,000  mortgage,  aver- 
ring that  their  judgment  lien  was  prlfv  to 
this  mortgage.  But  the  proceeding  seems  to 
have  been  suspended,  awaiting  the  outcome 
of  the  contest  between  Thompson  and  Root 
and  the  complainants  in  the  proceeding  to 
foreclose  the  Deere  mortgage. 

On  November  17,  1896,  a  decree  for  fore- 
closure was  entered  In  the  proceeding  to  fore- 
close the  Deere  mortgage.  The  coort  in 
this  decree  found  that  the  $2,500  note  from 
the  J.  S.  Keater  Lumber  Company  to  the 
Mollne  State  Savings  Bank,  described  In  the 
amended  bill  and  being  the  only  note  de- 
scribed In  the  amended  bill  in  which  It  was 
claimed  by  any  one  said  bank  had  any  tnter- 
cst,  had  been  paid  prior  to  the  entering  of 
the  decree,  and  that  the  lien  of  the  Thompson 
and  Root  judgment  was  tibe  first  or  senior 
lien,  and  then  directed  the  sale  of  the  prem- 
ises free  from  the  lien,  and  expressly  trans- 
ferred their  judgment  lien  to  the  proceeds  of 
the  sale,  and  then  proceeded  to  find  the 
amount,  in  order  of  priority,  of  the  claims  of 
the  respective  parties,  and  to  direct  the  pay- 
ment of  such  claims  in  the  order  of  the  prior- 
ity as  adjudicated.  The  decree  contains  the 
following  recitals  or  findings:  'That  the 
equities  of  said  Thompson  and  Boot  are  su- 
perior to  those  of  the  complainants,  and  also 
to  those  of  all  other  defendants  in  this  case''; 
that  the  property  is  to  be  sold  and  the  pro- 
ceeds applied,  first,  to  the  costs  of  the  sale, 
and  the  balance,  if  any,  to  be  paid  to  the 
other  parties  as  provided  for  in  the  decree; 
"that  said  sale  be  free  of  and  from  tbe  lien 
of  said  judgment  In  favor  of  the  said  Thomp- 
son and  Root,  as  well  as  of  and  from  the 
liens  of  the  said  complainants  under  their 
said  mortgage  described  in  said  bill  of  com- 
plaint as  amended,  and  from  all  right,  title, 
and  Interest  in  said  lands  of  the  defendants, 
except  the  right  to  redeem,  etc.,  and  tliat  the 
lien  of  said  judgment  in  favor  of  Thompson 
and  Root  shall  be  transferred  to  and  become 
and  be  a  lien  upon  and  against  the  proceeds 
of  said  sale ;  that  each  and  any  of  the  parties 
to  the  suit  may  become  purchasers  at  such 
sale;  that,  in  case  the  said  Benjamin  F. 
Thompson  and  Homer  Root  shall  become 
purchasers  at  such  sale,  then  they  shall  be 
held  to  pay  in  cash  to  the  said  master  cmly 
so  much  as  shall  be  necessary  to  pay  the  fees, 
disbursements,  etc.,  of  said  master  on  such 
sale,  and  the  officers  of  this  court  their  costs 
In  this  suit,  and  also  such  portion  of  their  bid 
for  and  as  shall  exceed  the  sum  of  said  mas- 
ter's fees,  disbursements,  commissions,  and 
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costs  last  mentioned,  and  the  amount  to  be 
paid  to  tbe  said  Thompson  and  Root  as  afore- 
said, IB  which  case  the  said  Thompson  and 
Root  shall  give  to  said  master,  to  be  filed 
with  bis  report  of  sale,  their  receipt  for 
tbe  rest  and  remainder  and  amount  of  their 
bid,  which,  under  the  terms  of  this  decree, 
they  are  entitled  to  liave  paid  upon  the 
amount  due  and  owing  to  them,  as  afore- 
said, upon  tbelr  said  judgment"  It  furtber 
provides  that,  if  the  premises  be  not  redeem- 
ed within  15  months,  the  master  shall  execute 
and  deliver  to  the  holder  of  the  certificate 
a  good  and  sufficient  conveyance  in  fee  of 
the  premises,  and  that  upon  the  execution  of 
sach  conveyance  the  grantees  In'soeh  deed 
shall  have  possession  of  the  premises  con- 
veyed In  such  deed,  and  that  any  of  tbe 
parties  to  said  cause,  who  shall  be  in  posses- 
sion of  said  premises,  oe  any  part  thereof, 
and  any  person  who  may  have  come  into  pos- 
session under  them  since  the  commencement 
of  this  suit,  shall  deliver  possession  of  and 
surrender  said  premises  to  such  grantee  up- 
on production  of  such  deed  of  conveyance. 
Nowhere  In  tbe  pleadings,  evidence,  master's 
reports,  or  decree  is  the  note  secured  by  the 
$6,000  mortgage  of  the  Mollne  State  Savings 
Bank  mentioned,  except  in  the  description  of 
tbe  premises  In  the  Deere  mortgage,  where 
It  Is  said  it  was  subject  to  the  ^,000  mort- 
gage. From  the  decree  an  appeal  was  car- 
ried to  the  Appellate  Court  and  affirmed,  and 
thence  to  this  court,  and  was  by  this  court 
affirmed  at  the  June  term,  1898.  Rock  Is- 
land Nat.  Bank  v.  Thompson,  178  lU.  503,  50 
N.  E.  1089,  Qi  Am.  St  Rep.  137.  On  Decem- 
ber 17,  1898,  and  after  the  affirmance  of  said 
decree  by  this  court,  a  sale  was  had  under 
tbe  decree  of  the  Deere  mortgage,  and  ap- 
pellants bid  in  tbe  property  for  less  than  tbe 
amount  of  their  judgment.  On  December 
26tb  a  master's  report  of  sale  was  filed  and 
approved,  and  on  April  7,  1900,  a  deed  to  the 
premises  In  question  was  executed  to  appel- 
lants. Appellees  bold  as  purchasers'  at  a 
sale  under  a  decree  of  the  same  court  fore- 
closing the  prior  m<»i^ge  made  by  the  same 
party  vmder  date  Of  December  11,  1891,  upon 
which  mortgage  foreclosure  proceedings  were 
begun  December  21, 1893,  to  which  the  appel- 
lants filed  their  answer,  which  was  after- 
wards dismissed  as  to  them  against  their 
objection,  and  a  decree  was  entered  on  July 
8,  1888b  On  September  18th  the  premises  In 
question  were  sold  under  this  last  decrea 
On  April  11,  1001,  a  deed  to  the  premises  In 
question  was  made  to  Porter  Skinner,  as- 
signee of  the  Mollne  State  Savings  Bank, 
who  was  purchaser  at  tbe  sale  naiet  the 
foreclosure  proceeding. 

Tbe  above  are  in  substance  the  facts 
proven  on  tbe  trial,  from  which  both  appel- 
lants and  appellees  claim  title.  The  cause 
was  tried  before  the  court  without  a  Jury, 
and  various  propositions  of  law  were  sub- 
mitted botb  by  appellants  and  appellees,  and 
those  submitted  by  appellees  were  held  to 


be  the  law,  and  those  submitted  by  appel- 
lants refused.  Judgment  was  accordingly 
entered  for  appellees,  and  appellants  ex- 
cepted thereto,  and  this  appeal  is  prosecuted 
to  reverse  that  Judgment.  At  the  request 
of  appellees  the  court  held  in  substance  (1) 
that  they  were  the  holders  of  tbe  legal 
title  in  fee  simple  of  the  premises  in  ques- 
tion; (2)  that  the  Hen  of  the  Judgment  of 
the  United  States  court  was  never  perfected 
into  a  title,  and  that  no  title  passed  to  ap- 
pellants by  virtue  thereof;  (8)  that  the  lien 
of  the  Judgment  of  the  circuit  court  of  the 
United  States  could  only  have  been  enforced 
and  the  title  thereunder  obtained  by  the 
method  prescribed  by  the  statutes  of  the 
United  States;  (4)  that  the  Mollne  State 
Savings  Bank  was  not  a  complainant  in 
the  proceeding  to  foreclose  the  Deere  mort- 
gage; (5)  that  the  Mollne  State  Savings 
Bank  mortgfage  was  not  affected  by  the 
proceedings  in  the  foreclosure  of  the  Deere 
mortgage;  (6)  that  the  Hen  of  the  savings 
bank  mortgage  was  superior  to  the  lien 
of  the  Deere  mortgage,  and  the  savings 
bank  was  not  a  necessary  or  proper  party 
to  the  bill  to  foreclose  the  Deere  mortgage, 
and  its  interest  under  Its  mortgage  was 
not  affected  by  the  proceedings  In  that  case ; 
(7)  that  the  only  effect  Of  a  decree  in  the 
foreclosure .  of  the  Deere  mortgage  was  to 
bar  the  rights  of  redemption  under  the  Deere 
mortgage ;  (8)  that  the  sale  under  the  decree 
in  tbe  Deere  mortgage  proceeding  was  not 
a  sale  under  the  Judgment  of  appellants; 
(9)  that  plaintiffs  (appellants)  are  not  en- 
titled to  possession  of  the  premises. 

Plaintiffs  offered,  and  the  court  refused 
to  hold,  nine  propoaittons  as  the  law  In 
the  case.  These  propositions  were  in  sub- 
stance as  follows:  First'  That  the  Mollne 
State  Savings  Bank  was  a  party  to  the  suit 
to  foreclose  the  Deere  mortgage,  and  Is 
bound  by  the  decree  rendered  therein. 
Second.  That  If  It  did  not  expressly  author- 
ize its  counsel  to  enter  its  appearance  and 
make  it  a  complainant  in  that  bill,  still  It 
had  notice  for  at  least  three  years  prior 
to  the  rendition  of  the  decree  that  it  was  a 
complainant  and  did  not  repudiate  its  ap- 
pearance, but  remained  a  party  complain- 
ant until  the  entry  of  the  final  decree  and 
is  bound  thereby.  Third.  The  final  decree 
of  the  foreclosure  proceedings  of  the  Deere 
mortgage  was  In  a  suit  in  which  the  savings 
bank  was  a  party  complainant  and  appel- 
lants were  parties  defendant  and  is  binding 
and  conclusive  on  all  matters  and  questions 
that  were  actually  determined  In  that  suit 
as  well  as  all  other  matters  which  might 
have  been  determined  therein;  that  it  was 
determined  therein  that  appellants'  Judg- 
ment b'ecame  and  continued  to  be  a  lien 
upon  said  premises  to  the  time  of  said  final 
decree;  that  said  lien  was  a  first  Hen  on 
said  premises;  that  the  equities ^ of  Thomp- 
son and  Root  were  superior  to  those  of 
appellees,  and  that  in  case  of  sale  under 
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the  decree  the  purchaser  should  be  entitled 
to  a  good  and  sufficient  conveyance  in  fee 
of  the  premises,  and  also  to  possession  of 
said  premises  as  against  all  parties  to  said 
suit  Fourth.  That  in  the  Deere  foreclosure 
proceedings  the  complainants,  of  which  the 
savings  bank  was  one,  having  by  their  bill 
prayed  for  a  sale  of  the  real  estate  in  ques- 
tion, and  having  prayed  that  upon  a  sale 
the  money  arising  therefrom  be  brought 
into  court  to  be  distributed  among  the  par- 
ties thereto  according  to  law,  and  a  final 
decree  having  been  entered  in  which  the 
validity  of  the  prior  lien  of  Thompson  and 
Root  was  Involved  and  determined,  and 
the  amount  due  on  said  Judgment  ordered 
paid  out  of  the  proceeds  of  the  sale,  it  fol- 
lows that  one  of  the  matters  properly  in- 
volved in  that  suit,  and  which  might  have 
been  raised  and  determined  therein,  was  as 
to  the  right  or  interest  the  savings  bank 
bad  to  the  premises  and  the  money  arising 
from  such  sale  by  virtue  of  its  $6,000  mort- 
gage which  it  then  held,  and  that  the  decree 
is  res  judicata  as  to  the  rights  of  appellees 
and  appellants,  and  appellees  are  estopped 
thereby.  Fifth.  The  effect  of  the  sale  under 
the  final  decree  in  the  Deere  foreclosure 
proceeding  was  to  vest  in  the  purchasers 
at  such  sale  title  to  said  premises  freed  from 
the  lien  of  the  savings  bank  mortgage,  un- 
der which  appellees  claim.  Sixth.  Appel- 
lants having  purchased  the  premises  in 
question  pursuant  to  said  final  decree,  and 
having  received  a  deed  thereunder,  they 
became  the  owners  of  the  fee  in  the  prem- 
ises and  entitled  to  possession.  Seventh. 
That  the  sale  under  said  decree  having 
been  made  to  appellants,  and  all  the  pro- 
ceeds thereof  having  been  applied  in  part 
payment  of  the  Judgment  in  favor  of  ap- 
pellants in  the  United  States  court,  which 
was  the  first  lien,  and  appellants  having 
received  a  deed  for  the  premises,  their  title 
is  not  only  supported  by  the  mortgage  fore- 
closed in  that  suit,  but  is  also  based  upon 
and  supported  by  the  lien  of  said  Judgment ; 
and  such  title  relates  back  to  March  31,  1888, 
the  date  of  said  Judgment,  and  vests  the 
title  in  fee  in  appellants  paramount  and 
superior  to  that  of  appellees.  Eighth. 
Thompson  and  Root  being  the  purchasers 
under  a  decree  of  sale  prayed  by  the  sav- 
ings bank  as  complainant,  the  title  which 
they  acquired  to  the  premises  under  such 
purchase  was  all  the  right,  title,  and  in- 
terest held  by  all  parties  to  that  suit. 
Ninth.  That  the  title  of  Thompson  and  Root 
is  prior,  paramount,  and  superior  to  any 
right,  title,  or  Interest  of  appellees. 

James  Wickham,  James  O'Neill,  and  Jack- 
son, Hurst  ft  Stafford,  for  appellants.  Char- 
les M.  Osbom,  George  W.  Wood,  and  Burton 
F.  Peek,  for  appellees. 

RICKS,  J.  (after  stating  the  facts).  The 
contention  of  appellants  is  that  the  Moline 


State  Savings  Bank,  which  foreclosed  the 
16,000  mortgage  and  purchased  the  prop- 
erty at  the  sale,  and  Porter  Skinner,  tta« 
assignee  thereof  and  testate  of  appellees, 
.who  received  the  assignment  of  said  certifi- 
cate of  purchase  from  said  bank,  were 
parties  complainant  in  the  suit  of  the  Rock 
Island  National  Bank  and  otjiers  against 
the  J.  S.  Eeater  Liuml>er  Company  and 
appellants  and  other  persons,  and  are  bound 
by  the  provisions  of  the  decree  entered  in 
that  suit;  that  the  effect  of  the  sale  under 
the  decree  in  that  suit  was  to  vest  in  ap- 
pellants, who  were  the  purchasers  at  that 
sale,  title  to  the  premises,  both  under  the 
mortgage  foreclosed  and  under  the  lien  of 
appellants'  Judgment  in  the  federal  court, 
and  also  of  the  interests  in  the  premises 
held  by  the  various  parties  to  the  suit;  that 
the  decree  in  that  suit  is  res  Judicata  as  to 
rights  of  the  parties  In  the  premises;  that 
the  decree  of  foreclosure  of  the  Moline  State 
Savings  Bank's  mortgage  was  entered  on 
July  8^  1899,  after  appellants  had  become 
the  purchasers  at  the  sale  under  the  decree 
in  the  suit  of  the  Bock  Island  National 
Bank  et  al.  against  the  Keater  Lumber  Com- 
pany et  al.,  and  that  said  decree,  under 
which  appellees  claim  title,  was  had  and 
entered  without  appellants  being  made  pai^ 
ties  thereto,  and  that  the  only  effect  of 
such  decree  and  sale  was  to  vest  in  Porta' 
Skinner,  under  the  master's  deed,  an  equi- 
table assignment  of  the  mortgage  of  ttte 
Moline   State   Savings  Bank. 

Appellees  deny  that  the  Moline  State  Sav- 
ings Bank  was  a  party  to  the  decree  in 
the  foreclosure  of  the  Deere  blanket  mort- 
gage at  the  suit  of  the  Bock  Island  National 
Bank  and  others,  and  say  that,  if  it  shall 
be  held  that  said  bank  was  a  party  to  said 
proceeding,  the  decree  therein  was  only 
binding  upon  said  bank  and  those  claim- 
ing through  or  under  it,  as  far  as  the  mat- 
ters in  that  case  were  actually  litigated; 
that  the  rights  of  the  Moline  State  Savings 
Bank  under  the  mortgage  tlurough  which 
appellees  claim  title  were  In  no  manner  in 
question  In  that  suit,  and  that  the  degree 
did  not  and  could  not  make  the  Hen  of 
the  Deere  blanket  mortgage  superior  to  the 
lien  of  the  prior  mortgage  held  by  the  Mo- 
line State  Savings  Bank ;  that  the  Judgment 
In  favor  of  appellants  in  the  United  States 
Court  was  not  and  could  not  be  enforced 
by  a  decree  of  the  state  courts,  and  that 
all  the  title  that  appellants  got  must  depend 
upon  and  relate  to  the  Deere  blanket  mort- 
gage, which  was  a  Junior  mortgage  to  that 
of  the  Moline  State  Savings  Bank,  and  that 
under  it  appellants  could  only  obtain  the 
right  of  redemption  from  the  mortgage 
through  which  appellees  claim.  It  therefore 
becomes  material  to  first  inquire  whether 
the  Moline  State  Savings  Bank  was  a  party 
to  the  foreclosure  proceedings  under  the 
Deere  blanket  mortgage. 
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While  tt  Is  true  that  some  of  the  bank 
officers  say  that  they  do  not  think  Judge 
Wilkinson  was  actually  employed  by  the 
bank  to  enter  its  appearance  and  prosecute 
and  Join  It  in  the  prosecution  of  the  bill  In 
that  case,  it  does  appear  that  Judge  Wilkin- 
son, at  the  time  the  second  amended  bill  was 
filed,  in  January^  1893,  signed  the  bill  as 
solicitor  for  all  the  parties  complainant,  in- 
cluding the  bank;  that  Mr.  Charles  F.  Hem- 
enway,  Its  cashier,  and  Mr.  Porter  Skinner, 
who  was  president  of  the  bank,  were  also 
parties  complainant,  and  a  copy  of  the  note, 
marked  "Exhibit  M,"  which  the  bill  airbed 
belonged  to  the  bank  and  was  secured  by 
the  Deere  blanket  mortgage,  was  in  the 
handwriting  of  Mr.  Hemenway,  the  cashlor 
of  the  bank.  Judge  Wood,  one  of  the  at- 
torneys of  the  Mollne  State  Savings  Bank, 
who  foreclosed  the  mortgage  through  which 
appellees  claim,  testified  that  about  the  time 
be  filed  the  bill  to  foreclose  that  mortgage, 
which  was  in  December,  1893,  he  knew  that 
the  Mollne  State  Savings  Bank  was  a  party 
to  the  foreclosure  proceeding  in  the  other 
case,  and  discussed  the  matter  with  the 
ofllcers  of  the  bank,  and  the  record  shows 
that  a  decree  was  not  entered  In  the  former 
proceeding  until  November,  1896,  so  that  the 
officers  of  the  bank  and  its  attorney.  Judge 
Wood,  had  notice,  more  than  three  years 
before  the  termination  of  the  suit,  that  it 
was  a  party  and,  so  far  as  the  record  or 
evidence  discloses  It  remained  a  party  to  it, 
and  without  any  effort  to  dismiss  or  any 
protest,  until  the  final  decree  and  during 
the  appeal  of  the  case  to  this  court  Not 
only  did  it  remain  a  party  to  the  suit  with 
the  Rock  Island  National  Bank  under  the 
Deere  blanket  mortgage,  until  the  final  de- 
termination thereof,  but  the  record  also 
shows  that  the  proceeding  for  the  fore- 
closure of  its  own  mortgage  was  suspended 
and  no  decree  taken  until  after  the  affirm- 
ance by  this  court  of  the  decree  under  the 
Deere  blanket  mortgage.  By  the  allega- 
tions in  the  bill  of  the  Deere  mortgage  fore- 
closure proceeding,  the  validity  and  lien  of 
appellants'  judgment  in  the  federal  court 
were  put  directly  in  question,  the  complain- 
ants in  their  bill  alleging  that.  If  appellants 
had  any  lien,  it  was  subordinate'  to  the 
Deere  mortgage,  and  that  mortgage  on  Its 
face  purported  to  be  subordinate  to  the 
mortgage  of  the  savings  bank,  and  it  was  a 
matter  of  material  interest  to  the  savings 
bank  that  appellants'  Judgment,  which  was 
prior  In  date  to  both,  should  be  declared 
subservient  to  the  lien  of  the  Deere  mort- 
gage, as  that  would  also  make  it  subservient 
to  the  lien  of  the  savings  bank  mortgage. 
The  Deere  mortgage  case  was  earnestly 
contested  at  every  stage,  and  the  officers 
of  the  savings  bank,  as  Individuals,  were 
materially  Interested  in  the  proceeding  and 
parties  complainant  to  it,  and  it  Is  Incredi- 
ble that  they  would  be  ignorant  of  the  fact 


that  the  bank  which  they  represented,  and 
which  claimed  to  have  an  Interest  In  the 
fund  secured  by  the  mortgage,  was  a  party 
thereto.  It  was  not  necessary  that  the 
savings  bank  should  specifically  or  particu- 
larly employ  Judge  Wilkinson  and  authorize 
htm  to  Join  it  as  complainant  in  the  bill 
with  the  Rock  Island  National  Bank  in  the 
foreclosure  of  the  Deere  mortgage  In  order 
to  bind  It  as  a  party.  It  is  sufficient  that 
the  suit  was  prosecuted  In  its  ndme  with 
its  knowledge,  and  decree  rendered  therein 
after  such  knowledge  without  objection  on 
Its  part.  2  Ency.  of  PI.  &  Pr.  682;  24  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  73T ;  Logan  v. 
Trayser,  77  Wis.  6T9,  46  N.  W.  877;  Caiw 
penter  v.  Carpenter  (Mich.)  99  N.  W.  395. 
The  witness  Hemenway,  upon  whom  appel- 
lees rely  to  show  that  Judge  Wilkinson  was 
not  the  counsel  of  the  savings  bank  and 
was  not  authorized  to  Join  It  as  complain- 
ant In  said  foreclosure  proceeding,  did  not 
remember  that  he  himself  was  a  party  to 
said  proceeding,  or  that  the  Mollne  State 
Savings  Bank,  of  which  he  was  an  officer, 
and  which  was  granted  material  relief,  was 
also  a  party.  From  the  whole  record  we 
are  of  opinion  that  the  Mollne  State  Sav- 
ings Bank  was  a  party  complainant  to  that 
siilt  and  was  actively  concerned  with  it 

In  the  foreclosure  suit  It  was  expressly 
found  by  the  court  that  appellants  had  re- 
covered a  judgment  against  the  J.  S.  Keater 
Lumber  Company  in  the  United  States  Cir- 
cuit Court  for  the  Northern  District  of  Illi- 
nois on  March  31,  1888,  for  $15,56&99,  and 
that  the  same  became  a  lien  upon  all  real 
estate,  lands,  tenements,  and  hereditaments 
of  said  lumber  company,  including  the  lands 
described  in  the  bill  of  complaint,  as  amend- 
ed, and  that  said  Judgment  continued  to 
be,  and  was  at  the  time  of  said  decree,  a 
lien  upon  all  lands  of  said  lumber  company 
and  the  lands  described  In  said  bill.  In  that 
finding  lay  the  chief  bone  of  controversy  In 
that  case.  It  was  contended  by  the  com- 
plainants In  that  case  that  the  judgment  in 
the  federal  court  entered  In  Cook  county 
was  not  a  lien  upon  lands  In  Rock  Island 
county,  that  execution  had  not  Issued  on 
the  Judgment  in  time  to  preserve  the  Hen, 
and  that  the  circuit  court  could  not  in  that 
proceeding  enforce  the  lien  and  make  It 
superior  to  the  lien  of  the  blanket  mortgage. 
The  circuit  court  decided  adversely  to  those 
contentions,  and  the  Appellate  Court  and 
this  court  sustained  It  No  cross-bill  was 
necessary  in  that  case  to  enforce  the  lien 
of  appellants'  judgment  It  was  proper  to 
do  so  under  their  answer.  It  was  so  held  by 
this  court  in  that  case. 

Appellees  say  that  the  only  benefit  or 
title  appellants  obtained  to  the  land  in 
question  by  virtue  of  the  proceedings  In 
the  foreclosure  of  the  Deere  mortgage  was 
the  right  of  redemption  under  that  mort- 
gage; that  the  title  of  appellants  cannot  re- 
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late  back  to  the  date  of  their  Judgment,  be- 
cause, first,  the  decree  in  that  case  does 
not  purport  to  enforce  the  Judgment,  and« 
second,  the  Judgment  has  never  been  enfor* 
oed  by  the  levy  of  an  execution  and  sale 
thereunder  in  the  manner  prescribed  by  the 
statute  of  the  United  States.  We  cannot 
agree  with  the  contention  that  the  court  did 
not  In  that  decree  purport  to  enforce  tl-j 
Judgment  It  finds  that  it  became  a  lien  o  i 
March  31,  1888,  that  it  continued  to  be  % 
Hen,  and  -was  a  Hen,  at  the  time  of  the  entry 
o£  the  decree;  and,  while  it  is  true  that 
the  decree  says  that  the  lien  of  the  Judgment 
should  "be  transferred  to  and  become  a 
lien  upon  and  against  the  said  proceeds  of 
the  sale,"  that  language  is  only  nsed  in 
connection  with  the  manner  of  the  sale.  It 
was  made  manifest  to  the  conrt  that  It  was 
Important  to  sell  the  land,  not  subject  to, 
but  for,  the  Judgment,  as  well  as. the  mort- 
.  gage  debt;,  and  the  order  Is  that  it  be  sold 
"free  and  clear  of  and  from  the  Hen  of  said 
Judgment,  •  •  •  as  well  as  from  the 
lien  of  said  •  •  •  mortgage."  We 
think  this  order  not  different  from  that 
ordinarily  made,  where  a  Judgment  creditor 
is  made  a  party  to  the  foreclosure  proceed- 
ing. If  It  can  be  said  to  have  had  any  ef- 
fect upon  the  Judgment  of  appeUauts  In  ad- 
dition to.  its  enforcement,  it  was  to  make 
the  Uen  of  It  specific  as  to  the  property 
involved  tn  that  suit.  No  case  has  been 
dted — and  we  should  be  averse  to  follow  it, 
if  It  were'— In  which  it  is  held  that  where  a 
Judgment  creditor  is  brought  into  a  fore- 
closure proceeding,  and  the  order  of  sale  is 
for  the  saitofactlon  of  both  the  Judgment  and 
the  tnor^age,  the  sale  Is  not  in  execution  of 
the  Uen  of  the  Judgment.  There  was  noth- 
ing before  that  court  but  the  question  of 
Uens,  the  lien  or  liens  created  by  the  mort- 
gage, and  the  lien  of  appellants'  Judgment 
If  a  prior  Judgment  creditor  should  be  made 
a  party  to  a  foreclosure  proceeding  by  a 
mortgagee  who  took  his  mortgage  subse- 
quent to  the  Judgment  lien,  and  the  sale 
was  decreed  for  the  satisfaction  of  both 
the  mortgage  and  the  Judgment  Hen,  it  would 
seem  puerile  to  urge  that  the  only  title  the 
purchaser  obtained  was  by  virtue  of  the 
mortgage  Hen.  The  power  of  a  court  of 
chancery  to  adjust  the  rights  of  varions 
lienholders,  If  one  of  them  is  such  as  gives 
the  court  Jurisdiction,  and  to  disi>ose  of  the 
property  affected  by  the  Uen  to  the  benefit 
of  the  holders  according  to  priority,  has 
been  so  long  recognized  that  it  would  seem 
to  be  now  beyond  question.  When  the  court 
has  Jurisdiction,  it  acts  upon  the  substance 
and  not  upon  the  form,  and  preserves,  in- 
stead of  destroying,  rights.  If  It  had  the 
power  at  all  to  sell  the  property  under  the 
Judgment  lien  In  favor  of  appellants,  then 
it  had  the  power,  and  we  must  hold  that 
it  intended   to  preserve  to  appellants  the 


benefit  of  that  sale.  The  savings  bank,  be- 
ing a  party  complainant  to  that  proceed- 
ing. Is  bound  by  it  as  far  as  the  chanceUor 
or  this  court  could  bind  it 

Whether  the  Judgment  of  appellants  In  the 
United  States  Circuit  Court  could  be  enforced 
by  a  decree  of  a  state  court  without  a  cross- 
bill, or  whether  it  could  have  been  enforced 
by  a  decree  of  a  state  court  at  all  In  any 
manner,  or  whether  the  only  manner  In  which 
the  lien  could  be  enforced  was  by  execntian 
issued  on  the  Judgment  and  levy  on  the  land, 
were  matters  properly  involved  in  that  suit 
and  might  have  been,  if  they  were  not,  raised 
and  determined  in  It  and  as  to  tbem  that 
decree  Is  res  Judicata.  Hamilton  v.  Qnlmby, 
46  111.  80;  Kelly  ▼.  Donlin.  70  UL  378;  Gage 
V.  Ewing,  107  IlL  11;  Scates  ▼.  King,  110 
III.  456.  What  was  done  there  was  done  at 
the  request  and  prayer  of  the  savings  bank, 
and  it  or  those  claiming  under  it  will  not  be 
heard  to  say  that  they  are  not  bound  by  It 

There  Is  much  force  In  the  argument  of 
appellants  that  appellees  are  estopped  to 
assert  any  Hen  of  the  savings  bank  mortgage 
as  against  this  sale.  The  savings  bank  mort- 
gage was  dated  December  8, 1891,  was  dne  in 
one  year,  with  Interest  payable  semiannually 
In  advance,  and  conditions  of  forfeiture  on 
failure  to  pay  Interest  At  the  time  the  sav- 
ings bank  asked  to  be  made  a  party  «»>- 
plalnant  in  the  foreclosmre  of  the  Deere  mort- 
gage (January  31,  1893),  the  mortgage  It  held 
was  wholly  past  due  and  unpaid,  except  the 
first  .semiannual  payment  of  interest  wbidi 
was  paid,  presumably,  at  the  time  the  mort- 
gage was  made,  so  that  when  the  savings 
bank  became  a  co-complalnant  with  the  Rock 
Island  National  Bank  and  others  In  the  fore- 
closure of  the  Deere  mortgage,  the  mortgage 
of  the  savings  bank  could  have  been  foreclos- 
ed and  Its  rights  adjusted  in  the  same  pro- 
ceeding. 

Appellants  Invoke  the  well-recognlzed  rule 
that  the  doctrine  of  res  Judicata  embraces 
not  only  what  had  actually  been  determined 
In  the  former  suit,  but  also  extends  to  any 
other  matter  properly  Involved  and  which 
might  have  been  raised  and  determined  In  It 
and  contend  that  as  the  savings  bank  was 
a  party,  and  suffered  a  decree  ordering  the 
sale  of  the  property  in  fee  without  having  its 
rights  under  Its  mortgage  saved  by  the  terms 
of  the  decree,  It  is  now  estopped  to  say  that 
its  lien  was  superior  to  the  lien  of  the  blanket 
mortgage.  Appellees  answer  this  by  saying 
that  it  did  not  lie  within  the  powers  of  the 
circuit  court  to  decree  the  lien  of  the  blanket 
mortgage  a  prior  lien  to  the  Uen  of  the  savings 
bank  mortgage,  which  was  prior  In  date  and 
recording.  Whether  the  rule  of  res  Jndicata 
can  be  carried  to  the  extent  contended  tor  by 
appeHants  seems  to  us  not  controlling  In  this 
case,  and  we  do  not  decide  It  We  think  It 
clear  that  the  chancellor  In  the  prior  fore- 
closure proceeding  did  determine  that  appel- 
lants had  a  Uen  upon  the  land  under  their 
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judgment;  that  that  Uen  dated  back  to  the 
date  of  the  judgment  In  1888,  which  was  prior 
to  both  mortgages ;  that  the  sale  was  as  much 
to  satisfy  that  lien  as  it  was  to  satisfy  the 
Hen  of  the  second  mortgage,  and  that  the 
proceeds  of  the  sale,  which  in  this  case  hap- 
pened to  be  the  land  Itself,  did  not  amount 
to  as  mnch  as  the  judgment  in  favor  of  ap- 
pellants, which  was  the  first  Hen,  and  that 
therefore  there  was  nothing  realized  under 
the  sale  upon  the  second  or  blanket  mort- 
gage. We  also  hold  that  for  the  preservation 
of  the  title  of  aiq;>ellauts,  and  in  determining 
who  is  possessed  of  the  superior  or  para- 
mount title  as  between  appellants  and  appel- 
lees, appellants'  title  will  and  should  relate 
back  to  the  date  of  their  judgment  Borer 
on  Judicial  Sales,  i  366;  5  Cruise  on  Beal 
Prop.  610;  Kruse  v.  Scripps,  11  111.  98. 

We  regard  the  power  of  the  circuit  court 
to  mforce  the  lien  of  the  judgment  in  favor 
of  ai>pellants  under  the  proceeding  to  foreclose 
the  blanket  mortgage  as  settled  by  the  decree 
In  that  case,  and  its  afBrmance  by  this  court 
on  that  record,  on  the  principle  of  res  judi- 
cata. The  doctrine  of  relation  is  necessarily 
applicable  to  the  preservation  of  the  title 
claimed  under  such  sale.  Then  if  we  do  not 
go  to  the  extent  of  holding  that  the  Hen  of 
*  the  savings  bank  mortgage,  under  which  ap- 
p^ees  claim,  was  lost  or  made  subservient 
to  the  lien  of  the  second  or  blanket  mortgage 
by  the  proceedings  tlurough  which  appellants 
purchased  the  land,  it  leaves  appellees  with 
their  mortgage  still  subject  and  subservient  to 
tbe  lien  of  the  judgment  in  favor  of  appellants 
as  it  was  before  any  of  the  proceedings 
were  begun,  and  the  right  of  the  savings 
bank,  under  its  said  mortgage  was  to  redeem 
Crom  the  sale  made  by  virtue  of  the  lien  of 
aj^iellants'  judgment.  Before  any  decree  had 
been  taken  in  tbe  foreclosure  of  the  savings 
bank  mortgage,  appellants  had  become  tbe 
purchasers  of  tlte  land  at  the  sale  under  the 
prior  decree.  Their  right,  then,  to  the  land 
by  virtue  of  that  sale  was  fixed,  and  appellees 
oonld  have  exercised  their  statutory  right  of 
redemption  through  that  sale,  which  included 
no  part  of  the  moneys  or  fund  represented  by 
the  second  or  blanket  mortgage.  This  they 
did  not  see  fit  to  do^  but  proceeded  to  take  a 
decree  of  sale  without  appellants  being  made, 
parties  to  the  proceeding  or  dismissing  them 
therefrom  after  they  had  answered.  We  are 
of  the  opininon  that  that  proceeding  did  not 
give  them  any  right  as  against  appellants, 
and  certainly  not  a  superior  right  or  a 
superior  title  to  that  of  appellants.  We  are 
also  of  tbe  opinion  that  the  circuit  court  was 
In  error  In  making  its  holdings  in  favor  of 
appellees  and  rendering  judgment  for  them. 

The  judgment  of  the  circuit  court  will 
be  reversed  and  judgment  entered  in  this 
court  for  appellants,  as  we  think  no  different 
result  should  or  could  be  had  by  remanding 
the  cause. 

Judgment  reversed. 

BAND,  J.,  dissents. 


(218  III.  ISO) 

CHIOAOO   UNION  TRACTION   00.   v. 

SAWUgCH. 
(Supreme  Court  of  Illinois.   Oct  24,  1905.) 

1.  Masteb  and  Sbkvant— Lnjxtbt  to  Sbbv- 
ANT— Dbfeotive  Appliances. 

A  street  railway  company  is  liable  for  an 
injury  to  a  servant  because  of  the  neglijgence  of 
another  servant  in  deliverine  a  car  without  a 
motor  handle,  or  with  a  handle  which  does  not 
fit  the  car  and  with  which  tbe  car  cannot  be 
reversed. 

2.  Same— Fetlow  Sixvant— Viob  Fbtrcipal. 

If  an  injury  to  a  servant  Is  caused  in 
part  by  the  negligence  of  a  fellow  serrant,  yet 
the  negligence  of  a  vice  principal  contributed 
to  the  injury,  the  master  Is  liable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  f  515:] 

3.  Tbial— Instructions. 

Where  instructions  given  for  defendant 
suffldentiy  cover  an  instruction  asked  by  it 
and  refused,  the  refusal  Is  not  cause  for  re- 
versal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial,  if  e51-«59.] 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  Adolpb  Sawusch  against  tlM 
Chicago  Union  Traction  Company.  Judg- 
ment for  plaintiff  was  afihmed  by  the  Ap- 
pellate Court  and  defendant  appeals.  Af- 
firmed. 

Rehearing  denied  December  6,  1905. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellant  Plnckney, 
Tatge  &  Abbott  and  Thomas  A.  Leach,  for 
appellee. 

BOGGS,  J.  In  an  action  on  the  case  by 
tbe  appellee  against  tbe  appellant  company, 
judgment  was  entered  in  the  superior  court 
of  Cook  county  In  favor  of  the  appellee  in  the 
sum  of  $12,000,  which,  on  appeal,  was  affirmed 
by  the  Appellate  Court  for  the  First  district 
in  the  sum  of  $10,000,  a  remittitur  of  $2,000 
having  been  entered,  and  a  further  appeal 
has  brought  the  record  Into  this  court  Two 
grounds  for  reversal  are  urged:  First  that 
the  trial  court  erred  in  refusing  to  direct  a 
peremptory  verdict  as  requested  by  the  ap- 
pellant company ;  and,  second,  that  the  court 
erred  in  refusing  to  give  instruction  No.  1 
asked  by  the  appellant  company. 

The  contention  of  the  appellant  company 
as  to  the  facts  proven  by  the  testimony  Is 
stated  by  its  counsel  as  follows:  "Tbe  evi- 
dence in  this  case  is  practically  harmonious, 
and  shows  tbe  following  undisputed  facts: 
The  accident  occurred  July  3,  1901,  about 
11  o'clock  at  night  on  Van  Buren  street  be- 
tween State  street  and  Plymouth  Place.  The 
defendant  has  a  double  street  car  track  In 
that  part  of  Van  Buren  street  together 
with  a  switch  tra(&  connecting  the  two  main 
tracks.  There  are  two  lines  of  cars  running 
on  that  street  the  Van  Buren  street  cars, 
which  run  east  and  west  on  Van  Buren  street 
from  State  street  to  Kedzie  avenue,  and  the 
Twelfth  street  cars,  which  run  east  and  west 
on  Van  Buren  street  from  State  s^i^eet  tq 
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Fifth  avenne  and  then  turn  off  into  another 
street.  Both  these  lines  are  operated  by 
means  of  an  overhead  trolley.  At  the  time 
of  the  accident  the  plaintier  was  a  conductor 
running  on  the  Van  Bnren  street  line,  and 
had  been  running  on  that  line  for  about  five 
years.  The  cars  are  trolley  cars,  capable  of 
running  in  either  direction  and  with  a  fender 
at  each  end,  the  fender  at  the  rear  of  the  car 
being  usually  fastened  up  and  the  one  in 
the  front  of  the  car  extended  while  the  car 
is  running.  Of  course,  when  the  car  changes 
from  one  direction  to  the  other  it  is  neces- 
sary to  pat  down  one  fender  and  raise  the 
other.  At  the  time  of  the  accident  the  plain- 
tiff's car,  which  was  east-bound,  had  nearly 
reached  the  terminus  of  its  run,  and  was 
about  to  switch  over  into  the  other  track  on 
its  return  trip.  It  was  standing  still  at  the 
time,  on  the  east  end  of  the  southerly  track, 
the  motorman  being  still  at  the  east  end  of 
the  car.  The  plaintiff  reversed  the  seats  In 
the  car  preparatory  to  the  return  trip,  and 
then  got  off  and  went  to  the  rear  of  the  car 
in  order  to  let  down  the  f^der  at  that  end, 
which  bad  been  fastened  up  while  the  car 
was  going  east.  This,  he  says,  was  his  duty. 
When  he  reached  that  point  he  found  that  a 
Twelfth  street  car,  which  bad  also  Just  come 
In  from  the  west,  was  so  close  to  bis  car 
that  he  could  not  lower  the  fender.  He 
therefore  asked  the  motorman  of  the  Twelfth 
street  car,  with  whom  he  was  acquainted, 
having  met  him  at  that  point  nearly  every 
evening,  to  move  his  car  back.  The  motor- 
man  promised  to  do  this,  bnt  in  attempting 
to  turn  the  handle  so  as  to  reverse  the  power 
he  unintentionally  made  the  car  go  forward 
instead  of  backward,  with  the  result  that  the 
plaintifTs  leg  was  caught  between  the  two 
cars. 

The  cause  of  the  unexpected  motion  of  the 
Twelfth  street  car  was  this:  On  the  de- 
fendant's lines  there  are  in  use  trolley  cars 
having  two  different  sizes  of  motors,  and 
these  different  motors  have  different  kinds 
of  handles.  These  handles  are  removable, 
and  whenever  these  cars  are  In  the  barns 
the  handles  are  taken  off  and  put  in  a  place 
by  themselves,  ready  to  be  used  again  when 
occasion  requires.  The  motor  on  the  Twelfth 
street  car  in  question  was  a  small  motor, 
and  the  handle  which  the  motorman  was 
using  was  one  adapted  to  the  large  motor. 
With  such  a  handle  it  was  possible  appar- 
ently to  make  the  car  go  forward  and  also  to 
stop  it,  bnt  if  the  attempt  was  made  to  re- 
verse the  car  the  handle  was  liable  to  slip, 
so  as  to  cause  the  car  to  go  forward  instead 
of  backward,  and  that  Is  what  happened  on 
this  occasion.  The  cause  of  the  motorman's 
having  the  wrong  handle  on  this  occasion  is 
thus  explained:  He  had  been  running  an- 
other car  that  day,  but  something  went  wrong 
with  bis  car  and  his  conductor  telephoned 
to  the  car  bams  for  another  car.  The  other 
car  was  sent  out  to  him  in  charge  of  a  man 
employed  la  the  bams,  and  when  the  two 


cars  met  at  a  point  abont  a  mile  from  the 
barns,  the  bam  man  took  the  disabled  car  on 
to  the  bams  and  the  motorman  proceeded  on 
.  his  way  back  with  the  new  car.  The  car 
which  be  had  been  operating  had  a  large 
motor  while  the  car  In  which  he  now  found 
himself  had  a  small  motor,  and  it  is  clear 
that  in  transferring  from  the  one  car  to  the 
other  he  carried  his  motor  handle  with 
him,  instead  of  leaving  it  in  tbe  car  and 
taking  the  motor  handle  which  had  been 
used  in  the  other  car.  This  matter  is 
sworn  to  directly  by  one  witness,  the  con- 
ductor on  this  car  in  question,  who  said  they' 
'changed  the  handle,'  and  it  clearly  appears 
by  necessary  inference  from  the  evidence 
in  the  record.  Thus  Anderson,  the  bam  man, 
swore  that  when  be  took  the  car  in  ques- 
tion out  of  the  bams  that  night  he  had  a 
motor  handle  that  fitted  the  motor  in  that 
car.  He  turned  that  car  over  to  this  motor- 
man,  and  yet  it  clearly  appears  that  at  tbe 
time  of  the  accident  the  motorman  on  the 
Twelfth  street  car  had  a  handle  which  did 
not  fit  the  motor  on  his  car.  The  only  pos- 
sible explanation  of  this  phenomenon  is,  that 
in  the  hurry  of  changing  cars  the  motorman 
kept  and  transferred  the  motor  handle 
which  he  had  been  before  using,  instead  of 
leaving  the  motor  handle  on  tbe  car  which 
it  fitted.  Both  Anderson  (tbe  bam  man)  and 
Hunt  (the  motorman)  say  that  they  do  not 
remember  whether  they  changed  handles  at 
the  time  when  they  changed  cars  or  not.  The 
motorman  did  not  discover  that  he  bad  the 
wrong  handle  until  tbe  accident  happened. 
The  motor  itself,  the  handles,  car,  and  other 
apparatus  were  all  right,  in  good  repair." 
The  contention  that  Hunt,  the  motorman, 
and  the  appellee  were  fellow  servants  may  be 
conceded.  Anderson,  tbe  bam  man,  was 
clearly  not  a  fellow  servant  of  the  appellee. 
He  had  no  duty  to  perform  which  had  any 
connection  with  the  duties  of  the  appellee. 
The  car  which  the  motorman.  Hunt,  had  been 
operating  proved  to  be  out  of  repair,  and  in 
order  to  enable  Hunt  to  perform  the  work 
of  the  master  tbe  latter  undertook  to  send 
him  another  car.  Anderson,  the  bam  man, 
was  chosen  by  the  master  to  select  the  car  to 
be  sent  to  Hunt  and  to  take  it  out  on  the  line 
of  the  road  and  there  deliver  it  to  Hunt.  An- 
derson was  therefore,  while  engaged  for  the 
master  in  supplying  to  Hunt  a  car,  performing 
a  duty  which  devolved  on  the  master  to  per- 
form. It  was  the  duty  of  the  appellant  com- 
Itany  to  famish  the  cars  to  be  operated  by 
its  servants.  The  law  charged  upon  It  the 
positive  obligation  to  furnish  reasonably  safe 
cars  and  with  no  necessary  part  omitted 
therefrom,  and  holds  it  responsible  for  any 
failure  to  discharge  that  obligation  and  makes 
It  liable  for  the  failure  of  any  servant  it  may 
employ  to  discharge  that  obligation.  Any 
servant  so  employed  is  engaged  in  the  per- 
formance of  a  duty  or  obligation  of  the  appel- 
lant company  and  is  acting  as  the  repres«>ta- 
tive  and  agent  of  the  appellant  company,  and 
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for  any  want  of  proper  caution  on  the  part 
of  any  Buch  agent  or  representative  the  ap- 
pellant company  is  liable  as  for  Its  own  per- 
sonal negligence.  The  neglect  to  properly 
perform  that  duty  by  such  a  representative 
or  agent  of  the  master  Is  not  a  peril  which 
other  servants  of  the  master  asanma  Chi- 
cago &  Alton  Railroad  Co.  v.  Maroney,  170 
lU.  520,  48  N.  E.  953,  62  Am.  St.  Rep.  396. 

We  think  it  clearly  dedudble  from  tbct 
proof,  either  that  Anderson,  the  barn  man  and 
the  representative  of  the  appellant  company, 
delivered  to  Hunt  the  car  which  he  (Ander- 
son) brought  from  the  bam  with  the  improp- 
er handle  thereon  which  was  on  that  car 
when  api)ellee  was  injured,  or  that  Anderson 
delivered  that  car  to  Hunt  without  any  handle 
on  It  Anderson  returned  the  defective  car 
to  the  barn,  and  Hunt  ran  the  car  which 
came  to  him  from  the  barn  on  his  trip  on  ap- 
pellant's tracks  on  the  street,  and  both  of  the 
cars  must  have  bad  motor  handles  after  the 
cliange  was  made.  If  the  handle  remained 
on  each  car  when  the  cars  were  changed, 
then  Anderson,  the  representative  of  the  ap- 
.pellant  company,  delivered  to  Hunt  a  car 
supplied  with  an  improper  handle,  and  this 
negligence  was  tiiat  of  the  appellant  com- 
pany and  was  the  cause  of  the  injury  to  the 
appellee.  If,  when  the  cars  were  changed, 
each  motorman  carried  with  him  the  handle 
from  the  car  he  was  operating,  then  Anderson 
delivered  to  Hunt  a  car  without  any  handle, 
which  was  a  negligent  act  on  the  part  of  the 
appellant  company  and  the  proximate  -canse 
of  the  injury  to  appellee.  We  think  It  very 
clear  that  each  motorman,  when  the  cars  wen 
changed,  carried  away  with  him  the  handle  he 
was  uslDg,  and  hence  that  each  man  got  a  car 
without  a  handle.  If  Hunt  carried  the  han- 
dle which  was  on  the  defective  car  to.  the  car 
which  Anderson  delivered  to  him  and  Ander- 
son tiad  not  taken  the  handle  therefrom.  Hunt 
would  have  bad  two  handles  and  the  car 
which  he  delivered  to  Anderson  would  have 
been  without  any  handle,  and  Anderson  could 
not  have  run  it  back  to  the  bam,  as  he  did. 
Anderson,  however,  ran  that  car  which  he  got 
from  Hunt,  back  to  the  car  bam,  and  it  fol- 
lows either  that  Hunt  did  not  carry  the  handle 
from  that  car  and  Anderson  used  the  handle 
he  found  upon  it,  or  that  Anderson  carried  the 
handle  from  the  car  he  had  brought  from  the 
bam  and  used  that  handle,  and  consequently 
delivered  the  other  car  to  Hunt  unprovided 
with  any  handle. 

These  conclusions  do  not  result  from  mere 
conjecture  or  speculation  as  to  what  may 
have  occurred,  but  are  logically  and  reason- 
ably to  be  deduced  from  the  existence  of  facts 
that  are  established  by  the  proofs.  It  may  be 
that  it  Is  fairly  to  be  deduced  also  from  the 
evidence  that  Hunt,  the  motorman.  If  he  had 
exercised  due  care,  would  have  discovered 
that  the  car  which  was  delivered  to  him  by 
Anderson,  the  bam  man,  was  operated  by  a 
different  and  smaller  motor  requiring  a  differ- 
ent and  smaller  handle  than  the  car  he  had 


been  operating,  and  the  Injury  received  by 
the  appellee  may  have  been,  in  part,  charge- 
able to  this  lack  of  due  care  on  the  part  of 
Hunt,  a  fellow  servant  But  if  the  negligence 
of  Anderson,  who  was  the  representative  of 
the  appellant  company  and  whose  negligence 
was  Its  negligence,  contributed  to  the  injury, 
and  the  Injury  would  not  have  occurred  but 
for  the  lack  of  care  of  Anderson,  the  appel- 
lant company  would  be.  liable.  Chicago  & 
Northwestern  Railway  Co.  v.  OllUson,  173  111. 
264,  50  N.  B.  657,  64  Am.  St  Rep.  117; 
Armour  v.  Golkowska,  202  111.  144,  66  N.  E. 
1037.  The  trial  court  did  not,  therefore  err 
in  refusing  to  direct  a  verdict  as  a  matter  of 
law. 

By  instruction  No.  1,  asked  by  the  appellant 
company  and  refused,  the  court  was  requested 
to  direct  the  jury  that  the  motorman,  Hunt, 
and  the  appellee,  were  fellow  servants,  and 
that  the  appellee  could  not  recover  under  the 
first  count  of  the  declaration  even  if  the  jury 
should  believe  that  Hunt  was  guilty  of  negli- 
gence in  the  manner  in  which  he  operated  the 
car  at  the  time  and  place  when  and  where  the 
appellee  was  injured.  The  first  count  in  the 
declaration  charged  that  "defendant,  by  its 
said  servants,  so  carelessly,  negligently,  and 
improperly  drove  and  managed  the  said  motor 
or  trolley  car,  that  by  and  through  such  care- 
lessness, negligence  and  Improper  driving  of 
said  motor  or  trolley  car  said  car  then  and 
there  ran  and  struck  with  great  force  and  viol- 
ence upon  and  against  the  plaintiff."  No  in- 
structions were  asked  in.  behalf  of  the  appellee. 
Tweny-four  instructions  were  asked  in  behalf 
of  the  appellant  company.  In  these  instruc- 
tions the  relation  of  fellow  servants,  what 
constituted  the  relation,  and  wh^i  it  existed,, 
were  fully  made  known  to  the  jury  in  lan- 
guage selected  by  counsel  for  the  appellant 
company,  and  the  question  whether  that  re- 
lation existed  between  the  motorman.  Bunt, 
and  the  t4>pellee,  was  fully  and  fairly  sub- 
mitted to  the  jury,  to  be  determined  from 
the  testimony  under  concededly  correct  In- 
Btmctlons  of  the  court;  and  the  jury  were 
expressly  instructed  in  instruction  No.  5,  that 
if  they  believed,  from  the  evidence,  "under  the 
instructions  of  the  court,  that  the  plaintiff 
and  the  servant  or  servants  in  control  of  and 
operating  such  car,  at  the  time  and  place  in 
question,  were  fellow  servants  as  defined  in 
these  instructions,  then  the  plaintiff  cannot 
recover  under  the  first  count  of  his  declara- 
tion." This  Instruction,  under  the  conceded 
facts  of  the  case,  secured  to  the  appellant 
company  all  benefit  that  could  have  resulted 
from  instruction  No.  1  had  it  been  given. 

The  verdict  Is  entirely  consistent  with  the 
view  that  the  jury  concluded  that  Hunt  and 
the  appellee  were  fellow  servants,  and  follow- 
ed the  direction  of  the  court  given  in  instruc- 
tion No.  5,  but  found,  from  the  evidence,  that 
the  appellant  company  furnished  to  such  fel- 
low servant  an  improper,  unsafe  and  defect- 
ive motor  or  trolley  car,  and  that  the  injury 
was  occasioned  by  such  failure  of  the  appel|(2 
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lant  company  to  dlscbftrge  Its  <taty  ae  master, 
as  charged  In  the  second  count  ot  the  declara- 
tion. 

We  think  there  is  no  error  in  the  record 
reyerslble  In  character.  The  Judgment  Is 
aflBrmed. 

Judgment  afOrmed. 

(21S  III.  9)  . 

CHIOAOO  UNION  TRAOTIOK  00.  et  al.  T. 

MEE. 

(Supreme  Court  o{  Illinois.    Oct  24,  1905.) 

1.  GABBIEB'8  —  iNJUBT    TO     PASSSNOEB— PBE- 
BUUPTIONS. 

There  is  no  presumption  of  nes^ligence  on 
the  part  of  a  street  car  company,  on  proof  that 
a  passenger  uain^  due  care  was  injured  as  the 
result  of  a  collision  between  the  car  and  a 
passing  wagon. 

lEd.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  §g  1283,  1287.] 

2.  Same — Btibden  of  Pboof. 

In  an  action  for  injuries  to  a  passenger  on 
a  street  car  by  collision  with  a  wagon,  where 
the  evidence  is  conflicting  as  to  whether  the  car 
ran  into  the  wagoa  or  the  wagon  backed  into  the 
car,  it  is  error  to  refuse  an  instruction  that  the 
burden  of  proof  is  on  plaintiff  to  show  by  a 
preponderance  of  evidence  that  defendant  was 
guilty  of  negligence. 

[Ed.  Note. — For  cases  in  point,  see  vol.  9, 
Cent.  Dig.  Carriers,  |§  1283,  1312.] 

Appeal  tzcm  Appellate  Court,  First  Dis- 
trict 

Action  by  Tbomas  Mee  against  the  Chicago 
Union  Traction  Company  and.  others.    Judg- 
ment for  plaintiff,  affirmed  by  the  Appellate 
Court,  and  defendants  appeal.    Reversed. 
■  R^earing  deqied  December  6, 1905. 

This  Is  an  action  In  case,  brought  by  the 
appellee  agtalnstthe  appellant  companies  to 
recover  damages  for  a  personal  Injury  result- 
ing from  a  collision  between  a  street  car  and 
a  wagon.  The  plea  to  the  declaration  was 
Oe  general  Issue.  The  trial  of  the  cause 
resulted  in  judgment  and  verdict  In  favor 
of  the  appellee  for  $8,000.  This  Judgment 
bas  been  affirmed  by  the  Appellate  Court, 
and  the  present  appeal  ia  from  such  Judgment 
of  affirmance.  The  declaration  as  finally 
amended  alleges,  among  other  things,  as 
follows:  "That  on  September  9,  1901,  the 
Chicago  West  Division  Railway  Company 
was  the  owner  of  a  certain  street  railway 
extending  along  Twelfth  street  In  the  dty 
of  Chicago,  and  that  before  that  time  the 
said  Chicago  West  Division  Street  Railway 
Company  had  surrendered  and  delivered 
possession  and  control  of  said  railway  to  the 
West  Chicago  Street  Railroad  Company,  and 
said  latter  company  afterward,  and  prior 
to  the  time  of  the  Injury  complained  of, 
delivered  and  surrendered  possession  and 
control  of  said  railway  to  tbe  defendant,  the 
Chicago  Union  Traction  Company;  that  the 
last-named  company  from  said  time  to,  and 
subsequent  to  the  time  of  the  Injury  afore^ 
said,  was  possessed  of  and  operated  said  rail- 
way and  certain  street  cars  thereon  as  a  com- 
mon  carrier   of   passengers   for   hire;  that 


the  plaintiff  at  tbe  time  and  place  aforeaaid 
became  and  was  accepted  by  the  defendant 
the  Chicago  Union  Traction  Company,  as  a 
passenger  for  hire  on  one  of  said  defendant" § 
street  cars,  which  it  was  then  and  there 
operating  eastward  on  said  railway;  that, 
when  said  car  reached  the  vldnlty  of  May 
street  and  said  railway,  the  defendant,  the 
Chicago  Union  Traction  Company,  tbrough 
Its  servants  in  charge  of  the  management  and 
operation  of  said  car,  then  and  there  so 
recklessly,  carelessly  and  negligently  ran, 
managed  and  operated  said  car  that  as  a 
direct  result;  and  In  consequence  of  said 
reckless,  negligent  and  careless  manner  In 
which  said  servants  ran,  managed  and  oper- 
ated Bald  car,  the  said  car  then  and  there 
ran  Into  and  collided  with  great  force  and 
Violence  against  a  certain  wagon  then  and 
there  on  said  street,  and  the  plaintlfl,  while 
be  was  riding  on  said  car  as  such  passenger 
for  hire,  and  while  he  was  ^erclslng  ordi- 
nary care  and  caution  for  his  own  safety, 
was  thereby  then  and  there,  as  a  direct 
result  of  said  collision,  crushed  and  Injured, 
and  his  left  arm  was  crushed,  q>rained.  dis- 
located and  broken,"  etc. 

John  A.  Rose  and  Albert  M.  Cross  (W.  W. 
Gurley,  of  counsel),  for  appellants.  James 
McShane,  for  appellee. 

MAORUDER,  J.  (after  stating  the  facts). 
When  the  Injury  for  which  damages  are 
sought  In  the  present  suit  happened  to  ap- 
pellee, he  was  riding  on  one  6t  appellants' 
cars,  traveling  eastward  on  Twelfth  street 
Tttere  were  two  tracks  In  the  street  On  the 
north  one  of  these  tracks  cars  ran  westward, 
and  on  the  south  track  cars  ran  eastward. 
Appellee  was  In  the  car  on  the  south  track 
and  was  approaching  May  street  which 
crosses  Twelfth  street  and  runs  north  and 
south.  There  was  a  fire  engine  and  trade 
house  on  the  south  side  of  Twelfth  street 
Just  west  of  May  street,  and  partly  in  May 
street  Itself.  The  accident  happened  on 
September  9,  1901,  and  the  car  In  which  ap- 
pellee was  riding  was  an  open  car  with  an 
aisle  running  through  the  center  and  short 
seats  on  either  side  of  the  aisle,  some  facing 
towards  the  front  of  the  car  and  some  facing 
towards  the  rear  of  the  car.  Appellee  was 
sitting  on  the  first  seat  next  to  the  partition, 
which  was  partly  glass,  between  the  flront 
platform  of  the  car  and  the  body  of  tbe  car. 
He  was  facing  westward,  and  therefore  had 
his  back  towards  the  trout  of  the  car.  As 
the  car  going  eastward  approached  May 
street,  there  was  a  wagon  proceeding  east- 
ward In  front  of  the  car,  and  upon  the  south 
track  of  the  appellant  companies.  In  Twelfth 
street  Just  before  the  car  reached  the  en- 
gine house  on  May  street,  the  driver  of  the 
wagon  turned  south  with  a  view  of  leaving 
tbe  track.  The  wagon  was  what  was  known 
as  a  hay  wagon,  used  for  hauling  hay,  and 
upon  It  was  a  large  platform  aiome  16  feet 

long,  and  projecting  tWo  or  three^  feet  wt 
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eacb  sidfi  over  the  wheels  of  the  wagon.  It 
is  conceded  that,  when  the  accident  occurred, 
the  driver  had  turned  hla  horses  and  also  the, 
front,  wheels  of  the  wagon  out  of  the  track 
aoutbward.  The  dispute  between  the  parties 
Is  whether  or  not  the  driver  had  driven  his 
wagon  entirely  ofC  the  track  before  the  col- 
lision occurred,  er  whether  the  car  advanced 
against  the  wagon  before  It  left  the  track. 
The  front  of  the  car  appears  to  have  passed 
the  wagon  without  injury,  but  the  middle  of 
the  car  struck  the  northwest  corner  of  the 
wagon,  and  several  of  the  stanchions  of  the 
car  were  broken,  and  one  or  more  of  the 
seats  vrere  torn  out,  and  plalntlfC  was  thrown 
out  of  the  car  and  Injured. 

The  theory  of  the  appellee  Is  that  the 
motormaa  who  was  propelling  the  car  ran 
the  car  into  the  end  of  the  wagon  before  it 
bad  left  the  track,  and  while  a  part  of  the 
rear  of  the  wagon  was  still  on  the  track. 
The  theory  of  the  appellants  is  that  the 
wagon  had  left  the  track,  and  had  gone  a 
Bufilclent  distance  south  of  the  south  rail 
of  the  track  to  justify  the  motorman  iu 
inovlng  the  car  along  with  a  view,  of  passing 
the  wagon;  that,  after  the  driver  of  the 
wagon  had  driven  hia  wagon  off  the  track, 
he  ran  against  a  telephone  or  telegraph  pole, 
standing  on  the  ponth  side  of  Twelfth  street 
and  near  the  sidewalk  curb,  and  was  there- 
by forced  to  back  his  wagon,  so  as  to  run 
against  and  strike  the  car.  Appeilants  <!on- 
tend  that,  when  the  horses  or  the  pole  of  the 
wagon  ran  against  the  telephone  pole,  either 
the  driver  backed  his  wagon,  or  the  horses 
tbemselveB  Involuntarily  backed,  so  as  to 
posh  the  wagon  against  the  car.  It  Is  urged 
lo  anspoTt  of  this  theory  that  the  front  part 
of  the  car  was  not  struck,  but  the  middle  of 
the  car  was  struck,  showing  that  a  portion 
of  the  car  had  passed  the  wagon  before  the 
collision  occurred.  On  the  one  side,  it  is 
contended  that  the  motonaan  ran  his  car 
into  the  wagon  before  it  left  tlie  track,  and, 
on  the  other  side,  it  is  oonte^ded  that  the 
motorman  was  moving  his  car  along  after 
the  wagon  had  left  the  track,  but  that  the 
wagon  badced  in  the  way  stated,  and  struck 
bis  car.  If  the  theory  of  the  appellee  is  cor- 
rect, then  the  appellants  were  guilty  of  neg- 
ligence In  attempting  to  nove  the  car  or 
train  of  can  along  the  track  before  the 
wagon  had  left  it  If,  Iiowever,  the  theory 
of  the  appellants  is  true,  th«n  the  collision 
occurred  because  of  the  badilng  of  the  wagon 
onto  the  trade  after  it  had  left  the  same 
and  the  consequent  striking  of  the  car  by  the 
wagon,  in  which  latter  case  the  collision  was 
Dot  the  fault  of  the  appellants,  but  was 
either  the  fault  of  the  driver  of  the  wagon, 
or  was  an  inevitable  acddmt  The  appellee 
Introdaced  testimony  on  the  trial  below  tend- 
ing to  show  that  the  wagon  had  not  left  the 
track  when  It  was  struck  by  the  car.  The 
appellants  introduced,  testimony  tending  to 
show  that  the  wagon  left  the  track  and  thou 
iMUdced  against  the  oar  avd  struck  it  There 
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wap  a  sharp  conflict  in  the  testimony  as  to 
whether  or  not  the  wagon  had  actually  left 
the  track  when  the  collision  occurred,  oi* 
whether  It  backed  up  against  the  car  after  it 
had  left  the  track.  In  view  of  this  conflict 
in  the  evidence  it  was  important  that  the 
jury  should  be  correctly  instructed  as  to  the 
law  of  the  case. 

Appellants  assign  as  error  the  giving  of 
certain  Instructions  on  behalf  of  the  appellee 
by  the  trial  court,  and  the  refusal  of  certain 
instructions  asked  by  the  appellants.  In 
the  view  we  take  of  the  case  it  Is  only  neces- 
sary to  consider  the  action  of  the  court  in 
refusing  to  give  instructions  Nos.  8  and  0 
asked  by  the  appellants.  Those  instructions 
are  as  follows :  (8)  "The  court  instrncts  the 
jury  that  the  burden  of  proof  is  not  upon  the 
defendants  to  show  that  they  are  not  guilty 
of  the  specific  negligence  charged  in  the  dec- 
laration, or  in  some  count  thereof,  but  the 
burden  is  upon  the  plaintiff  to  prove  that  the 
defendants  are  guilty,  and  also  to  prove 
that  he  himself  was  in  the  exercise  of  ordi- 
nary care  for  his  own  safety,  and  this  rule 
as  to  the  burden  of  proof  is  binding  in  law, 
and  must  govern  the  jury  in  deciding  this 
case.  The  Jury  have  no  right  to  disregard 
said  rule  or  to  adopt  any  other  in  lieu  thereof, 
but  in  considering  the  evidence  and  coming  to 
a  verdict  the  Jury  should  adhere  strictly  to 
said  rule."  (9)  "The  jury  are  instructed  that 
the  plaintiff  is  reqnlred  by  law  to  establish 
his  case  by  a  preponderance  of  the  evidence 
before  he  can  recover.  If  the  plaintiff  In 
this  suit  has  not  so  established  his  case,  or 
if  the  evidence  Is  evenly  balanced  bo  that  the 
jury  are  in  doubt  and  unable  to  say  on  which 
^de  Is  the  preponderance,  or  if  the  prepon- 
derance of  the  evidence  is  in  favor  of  the  de- 
fendants, then,  in  either  of  tiiese  cases,  the 
verdict  should  be  not  guilty," 

The  accident  in  this  case  was  the  result  of 
a  collision  between  a  car  of  the  appellants 
and  a  wagon  upon  the  street  In  Chicago 
City  RaUway  Co.  t.  Rood,  168  IlL  477,  45 
N.  B.  238,  64  Am.  St  ttep.  478,  it  was  held 
as  followa:  "Proof  that  a  passenger  was 
injured  while  exercising  ordinary  care  Is 
not  sufficient  to  raise  a  presumption  of  negli- 
gence against  tiie  carrio',  unless  it  is  shown 
that  the  caufe  of  the  Injury  was  In  some 
manner  .within  its  control.  The  fact  that 
a  passenger  on  a  street  car,  while  exercising 
ordinary  care,  was  struck  by  a  passing 
wagon  and  injured,  does  not  of  itself  raise 
a  presumption  of  negligence  against  the 
street  car  company."  And  In  the  Rood  Case, 
supra,  it  was  said  (page  482  of  163  111.,  page 
240  of  4S  N.  B.):  "Where  the  injury  oc- 
curs by  reason  of  any  defect  in  the  ma- 
chinery, or  cars,  or  apparatus,  or  track  of 
the  carrier,  or  where  there  is  anything  Im- 
proper or  unskillful  or  negligent  in  the  con- 
duct of  its  servants,  or  unsafe  in  the  ap- 
pliances of  transportation,  the  presumption 
then  arises  in  favor  of  the  negligence  of  the 
carrier,  and  the  burden  of  rebutting  this 
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prenunption  la  thrown  upon  It  But  If  tbm 
plaintiff's  own  eTldence  ghows  that  the  ac- 
cident was  due  to  a  canse  beyond  the  control 
of  the  carrier,  as  the  presence  of  via  major, 
or  the  tortious  act  of  a  stranger,  tending  to 
produce  the  accident,  no  snch  prima  fade 
case  la  made  oat  as  will  throw  the  burden 
upon  the  carrier  of  showing  that  It  was  not 
guilty  of  negligence."  In  the  case  at  bar, 
therefore,  there  was  no  presumption  In  favor 
of  the  n^Ugence  of  the  appellants,  so  aa 
to  throw  upon  the  appellants  the  burdm  of 
proving  that  they  were  not  negligent  On 
the  contrary,  the  burden  of  proof  was  upon 
the  appellee  to  show  that  the  defendants 
were  negligent  Oonsequently,  the  eighth 
Instruction  was  correct  In  telling  the  Jury 
that  the  burden  of  proof  was  upon  the  ap- 
IteUee  to  show  that  the  defendants  were  guil- 
ty of  negligence;  and  the  instruction  should 
have  been  givoi. 

It  has  been  said  that  the  term  'burden 
of  proor*  has  two  distinct  meanings.  "It  Is 
used  to  refer,  first  to  the  duty  of  establishing 
the  truth  of  a  given  proposition  or  issue  by 
such  a  quantum  of  evidence  as  the  law  de- 
mands in  the  case,  whether  dvll  or  criminal, 
tn  which  the  issue  arises,  and,  second,  to  the 
duty  of  producing  evidence  at  the  beginning, 
or  at  any  subsequent  stage  of  the  trial,  in 
wder  to  make  or  meet  a  prima  fade  case." 
S  Am.  It  Bng.  Bncy.  ot  Law  (2d  Ed.)  p.  22. 
In  Egbers  v.  Bgbers,  177  111.  82,  52  N.  B. 
28S,  after  quoting  the  foregoing  extract  from 
the  American  and  English  Encyclopedia  of 
Law,  we  said  (page  88  of  177  III.,  page  287 
of  62  N.  B.):  "Generally  speaking,  the  bur- 
den of  proof,  In  the  sense  of  the  duty  of  pro- 
ducing evidence,  passes  from  party  to  party 
as  the  case  progresses,  while  the  burden  of 
proof,  meaning  the  obligation  to  establish 
fbe  truth  of  the  dalm  by  a  preponderance 
of  evidence,  rests  throughout  upon  the  party 
asserting  the  afSrmatlve  of  the  issue,  and,  xin- 
less  be  meets  this  obligation  upon  the  whole 
case,  be  falls.  This  burden  of  proof  never 
shifts  during  the  course  of  a  trial,  but  re- 
mains with  him  to  the  end."  Here,  the  bur- 
den of  proof  Was  tqwn  the  appellee  to  show 
that  the  defendants  were  guilty  of  negligence, 
and  was  not  upon  appellants  to  show  that 
they  were  not  guilty  of  negligence,  and  tbla 
burden  of  proof  did  not  shift  during  the 
trial,  but  remained  with  the  appellee  to  the 
end.  "The  burden  of  proof,  meaning  the  ob- 
ligation to  establish  the  truth  of  the  claim  by 
a  preponderance  of  evidence,  rests  through- 
out upon  the  plaintUf."  S  Am.  &  I^ng.  EiDcy. 
of  Law  (2d  Ed.)  p.  22.  It  is  true  that  the  ap- 
pellee introduced  evidence  tending  to  show 
that  the  appellants  were  guilty  of  negligence 
in  running  their  car  against  the  wagon  before 
it  had  left  the  track;  and  after  that  the 
defendants  Introduced  evidence  to  rebut  the 
case  made  by  the  appellee,  and  tending  to 
show  that  the  wagon  backed  up  against  the 
car  after  it  had  left  the  tra<^.  In  some  of 
the  text-books  and  decisions  It  la  aald  that 


by  reaaon  of  the  Introdnctlon  of  this  n- 
butting  testimony  by  the  defendant  in  the 
case,  the  burden  of  proof  la  shifted,  but  "an 
that  la  meant  by  this  is  that  there  is  a  ne- 
cessity of  evidence  to  answer  the  prima  fade 
case,  or  It  will  prevail,  but  the  burden  ot 
maintaining  the  aiBrmatlve  of  the  issue  In- 
volved in  the  action  is  upon  the  party  alleging 
the  fact  which  constitutes  the  Issue ;  and  this 
burden  remains  througliont  the  trlaL"  Jones 
on  the  Law  of  Evidence,  {  175. 

Instruction  No.  9  should  have  been  given  in 
connection  with  instruction  8,  as  requested  by 
the  appellants.  We  see  no  objection  to  this 
Instruction  No.  9,  as  It  told  the  Jury  that  the 
appellee  must  establish  his  case  by  a  pre- 
ponderance of  the  evidence  before  he  coold 
recover.  It  was  sufficiently  apparent  from 
instructions  given  to  the  Jury  and  not  here 
objected  to  that  the  appellee  was  bound  to 
prove  that  he  was  in  the  ezwdse  of  ordinary 
care  for  his  own  safety  when  he  was  Injured, 
and  that  he  was  injured  in  consequence  of 
the  negligence  of  the  defendants.  Therefore 
the  Jury  would  necessarily  understand  that  to 
establish  his  case  the  appellee  must  prove  the 
ezerdse  of  ordinary  care  on  his  part,  and 
that  the  defendants  were  guilty  of  negligence, 
which  caused  the  injury.  Calumet  Iron  * 
Steel  Oo.  V.  Martin,  115  III.  858,  S  N.  B.  456; 
Chicago,  Burlington  &  Qnincy  Railroad  Ca 
V.  Warner,  123  IlL  88.  14  N.  B.  206;  VlUage 
of  Mansfield  v.  Moore,  124  111.  188,  16  N.  B. 
246;  Lake  Shore  &  Michigan  Southern  Bail- 
way  Co.  ▼.  HessloBS,  150  III.  546,  87  M.  B. 
905;  Pullman  Palace  Car  Go.  v.  Laack,  14S 
111.  242,  82  N.  B.  285,  18  L.  B.  A.  216;  Atchi- 
son, Topeka  ft  Santa  FC  Ballroad  Go.  v. 
Feefaan,  149  111.  202,  86  N.  B.  1086;  OhlcatD 
Terminal  Ballroad  Co.  v.  Sdim^Ilng,  197  III. 
619.  64  N.  B.  714;  Beidler  v.  King,  209  lU. 
302,  70  N.  E.  763,  101  Am.  St  Bep.  246. 
In  North  Chicago  Street  Ballway  Oa.  v.  Loots, 
138  111.  9,  27  N.  B.  451,  It  was  held  to  be  a 
requirement  of  the  taw  that  In  dvll  cases  the 
plaintiff  must  prove  his  case  by  a  prepondei^ 
ance  of  the  evidence,  and  It  waa  there  hdd 
to  be  error  for  the  court  to  refuse  an  Inatrae- 
tlon  to  the  effect  that  the  plaintiff  must  make 
and  establish  bis  case  by  a  preponderanoi 
of  the  evidence. 

Inasmuch  as  there  was  evidence  tending 
to  show  that  the  acddent  whidi  caosed  the 
injury  to  tiie  present  appellee,  was  the  result 
of  a  collision  between  a  car  of  appellants  and 
a  wagon  driven  by  a  third  person  or  outside 
party,  and  Inasmuch  as  the  wagon  and  the 
driver  thereof  were  not  under  the  control  la 
any  way  of  the  appellants,  and  Inasmuch  as 
no  presumption  of  negligence  on  the  part  of 
the  appellants  necessarily  aroee  because  of 
the  injury,  and  inasmuch  aa  the  burden  ot 
proof  was  for  that  reason  upon  the  appellee 
to  show  that  the  appellants  were  guilty  ot 
negligence  In  producing  the  Injury,  and  sudi 
burden  of  proof  continued  to  rest  upon  the 
appellee  even  after  the  appellants  had  intro- 
duced their  rebntttng  testimony  and  tbroogb- 
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out  tbe  wbole  of  the  trial,  it  was,  in  our 
opinion,  error  for  the  trial  court  to  refuse  to 
give  iDstnictlonB  8  and  9  -  asked  by  the  ap- 
pellants. It  cannot  be  said  that  the  sub- 
stance of  these  instructions  was  embodied  In 
any  other  instructions  which  were  given  for 
^ther  party.  Counsel  for  appellee  refers 
In  this  connection  to  Instruction  No.  18,  given 
for  the  appellants,  as  announcing  the  doctrine 
embodied  In  the  refused  instruction  No.  8. 
Instruction  No.  IS,  however,  only  states  that 
the  burden  of  proof  was  upon  the  appellee  to 
show  by  a  preponderance  of  the  evidence  that 
he  was  in  the  exercise  of  due  care,  but  does 
not  state  that  the  burden  of  proof  was  upon 
him  to  show  that  the  appellants  were  guilty 
of  the  negligence  which  caused  tbe  injury. 
The  other  Instructions  referred  to  by  counsel 
for  appellee,  as  embodying  the  same  principle 
annoimced  In  the  refused  Instruction  No.  8, 
say  nothing  whatever  about  the  burden  of 
proof.  We  are,  therefore,  unable  to  say  that 
the  appellants  were  not  prejudiced  by  the 
refusal  of  the  court  to  give  instructions  Nos. 
8  and  9. 

For  the  reasons  above  stated,  the  Judg- 
ments of  the  Appellate  Court  and  superior 
court  of  Cook  county  are  reversed,  and  the 
cause  Is  remanded  to  the  latter  court  for  fur- 
ther proceedings  In  accordance  with  the  views 
herein  expressed. 

Reversed  and  remanded. 


(21S  111.  40) 

CITT  OP  CHICAGO  v.  NORTHWESTERN 

MUT.  LIFE  INS.  CO. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  WATEBS    and    WATKB    COtJBSES    —    Watkb 

Rates — Lien. 

Water  rates  due  a  city  are  not  a  Hen  on 
property  delinquent  as  to  such  rates  as  against 
a  purchaser  after  the  delinquency. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  48, 
<3ent.  Dig.  Waters  and  Water  Courses,  §  298.] 

2.  Payment— Reco^ebt  Back— Gbounds. 

Where  a  purchaser  of  property  paid  back 
water  rates  to  a  city  to  prevent  it  from  carry- 
ing out  its  threat  to  shut  off  the  water  supply, 
it  may  recover  the  same,  with  faiterest,  in  an 
action  against  tbe  city. 
8.  IKTEBEST — When  Aixowis. 

Where  a  city  wrongfully  exacts  back  water 
rates,  and  is  compelled  to  repay  them  in  an  ac- 
tion at  law,  it  is  liable  for  interest  thereon. 

[Ed.  Note. — For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Interest,  i  23.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  Northwestern  Mutual  Life 
Insurance  Company  against  the  city  of  Chi- 
cago. Judgment  for  plaintiff  was  affirmed 
by  the  Appellate  Court  and  the  city  appeals. 
Affirmed. 

Rehearing  denied  December  6,  1905. 

Appellee  brought  an  acti(»i  of  assumpsit 
against  appellant,  in  the  superior  court  of 
Cook  county,  to  recover  for  certain  water 
charges  paid  by  It  under  protest  An  agreed 
•tate  of  facts  was  entered  of  record,  and,  up- 


on tbe  Case  being  submitted  to  the  court 
without  a  Jury,  Judgment  was  entered  against 
appellant  for  $1,849,  together  with  Interest 
and  costs  of  suit  This  Judgment  has  been 
affirmed  by  the  Appellate  Court,  and  s  fur- 
ther appeal  has  brought  the  case  to  this  court 
The  agreed  state  of  facts  shows  that  tbe 
city  of  Chicago  has  for  more  than  10  years 
been  operating  a  water  system  and  furnish- 
ing Its  Inhabitants  with  water,  and  it  Is  the 
only  corporation,  firm,  or  person  within  the 
limits  of  the  dty  owning  or  operating  a  wa- 
terworks system.  Section  32  of  the  qrdi- 
nances  provides  that  any  person  falling  to  pay 
his  water  rates  within  the  time  prescribed 
shall  not  be  entitled  to  any  discount,  and  If 
the  rate  is  not  paid  within  00  days  after  the 
first  day  of  the  current  assessment  period 
the  water  shall  be  shut  off  from  the  premises, 
and  in  case  of  failure  of  the  water  bureau 
to  shut  off  the  supply  on  or  before  30  days 
prior  to  the  expiration  of  the  current  collec- 
tion period,  tbe  water  bureau  shall  lose  any 
lien  it  may  have  against  the  premises  as  to 
75  per  cent  of  the  frcmtage  rate  and  all  extra 
fixtures,  and  shall  collect  the  same  by  an 
action  at  law.  The  appellee  is  a  corporation 
organized  under  the  laws  of  the  state  of 
Wisconsin,  and  obtained  title  to  a  number 
of  pieces  of  property  in  the  city  of  Chicago 
at  various  times  through  foreclosure  proceed- 
ings. The  city  of  Chicago  presented  to  ap- 
pellee separate  bills  for  water  supplied  upon 
each  piece  of  property,  thus  seeking  to  charge 
appellee  not  only  for  the  water  supplied  to 
It  upon  the  particular  property  to  which  said 
bill  related,  but,  in  addition  thereto,  seeking 
to  charge  it  with  btmik  water  rates  for  water 
supplied  to  former  owners  or  tenants  prior 
to  the  ownership  or  occupancy  of  appellee, 
and  which  the  former  owner  or  tenant  had 
failed  to  pay.  In  each  case,  upon  the  presen- 
tation of  the  bill,  appellee  tendered  to  appel- 
lant the  amount  of  charges  for  water  fur- 
nished since  the  particular  piece  of  property 
bad  been  transferred  to  appellee  and  denied 
any  liability  for  the  back  water  rates  fur- 
nished other  tenants  or  occupants,  and  appel- 
lee remonstrated  with  the  authorities  of  the 
city  of  Chicago  against  the  charges  for  back 
water  rates,  but  was  Informed  by  appellant 
that  unless  the  particular  bill  or  bills  were 
paid  as  rendered,  the  appellant  would  pro- 
ceed at  once  to  shut  off  the-  water  from  the 
particular  premises,  and  In  some  instances 
the  water  was  shut  off  from  certain  premises 
by  the  appellant  Thereupon  appellee  made 
payment  to  appellant  of  each  of  said  water 
bills,  aggregating  the  sum  of  $1,564.94,  in- 
cluding the  back  water  rates,  and  also  in- 
cluding a  charge  for  shutting  off  the  water 
In  places  where  the  water  had  actually  been 
shut  off.  Each  of  said  payments  was  made 
by  a  check  inclosed  In  a  letter  stating  that 
said  payment  was  made  under  protest,  and 
for  the  sole  reason  that  appellant  had  threat- 
ened to  shut  off,  or  had  shut  off,  tbe  supply 
of  water  from  the  premises  to  which  the  par- 
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tlcnlar  bill  bo  paid  related.  Each  of  tbe 
particular  pieces  of  property  to  whlcb  tbe 
aeveral  bills  related  was  Improved,  at  tbe 
time,  with  buildings  used  as  Stores,  flats, 
and  residences,  furnished  with  tubs,  boilers, 
wash-basins,  and  a  system  of  water  pipes 
and  faucets  connected  with  and  supplied  by 
water  from  the  system  of  water  pipes  of  ap- 
pellant. 

William  D.  Barge  (Edgar  Bronson  Tolman, 
Cioip.   Counsel,    of   counsel),    for   appellant 
Hoyne,  0'C!onnor  &  Hoyne,  for  appellee. 
« 

WHiKIN,  J.  (after  stating  the  facts).  Tbe 
sole  question  Is  as  to  the  right  of  appellee 
to  recover  the  sum  thus  paid  under  protest 
It  is  not  claimed  that  the  city  had  any  Hen 
on  the  lots  for  the  back  taxes  or  that  appel- 
lee was  under  any  obligation  to  pay  the 
aame,  but  it  is  claimed  by  appellant  that  the 
dtyhad  a  right  to  say  that  it  would  not  fur- 
nish a  future  supply  of  water  unless  its  old 
bills  were  paid,  and  that  the  payments  were 
made  by  appellee  with  full  knowledge  of  all 
the  facta,  and  were  therefore  voluntary  and 
not  under  protest,  and  cannot  be  recovered. 

Appellant  is  a  municipal  corporation.  Its 
corporate  powers  do  not  require  it  to  fur- 
nish water  to  its  inhabitants,  but  it  has  the 
right  so  to  do  when  it  sees  fit  But  when  it 
does  thus  furnish  its  inhabitants  with  water. 
It  is  not  by  virtue  of  the  exercise  of  the  pow- 
er of  sovereignty,  but  It  is  a  business  which 
is  public  Id  its  nature,  and  belongs  to  that 
class  of  occupations  or  enterprises  upon 
which  public  interest  is  impressed.  The 
water  rates  are  Imposed  and  collected,  not 
as  a  tax,  but  as  a  compensation  to  be  paid  by 
those  who  choose  to  receive  and  use  the 
water.  The  city  cannot  arbitrarily  establish 
Its  rates,  but  they  must  be,  to  a  certain  ex- 
tent, uniform,  reasonable,  and  just  Neither 
can  the  city  arbitrarily  select  Its  patrons, 
but  it  must  serve  all  who  may  apply  on  equal 
terms.  Wagner  v.  City;  of  Bock  Island,  148 
III.  130,  S4  N.  B.  546,  21  L.  B.  A.  619.  Ap- 
pellee became  the  owner  of  the  pieces  of 
property  at  various  times,  covering  a  period 
of  several  years.  Under  tbe  law  It  had  a 
right  to  be  treated  the  same  as  other  resi- 
dents of  the  city.  When  payment  was  de- 
manded for  back  taxes,  it  offered  to  pay 
what  other  Inhabitants  of  the  city  paid  for 
like  services,  but  refused  to  pay  tbe  rate  In 
arreara  Demand  was  made  for  the  whole 
amount,  and  a  part  payment  wonld  not  be 


accepted.  Appellant  and  appellee  did  not 
stand  upon  tbe  same  footing,  as  appellant 
had  the  power  and  means  to  deprive  appellee 
of  Its  water  supply,  and  had  threatened  to 
exercise  this  power,  and  had  In  some  In- 
stances actually  shut  off  the  water.  The 
various  pieces  of  property  were  occupied  as 
residences  and  stores,  which  required  water, 
and  to  shut  the  water  off  from  them  would 
entail  great  damage  to  appellee,  as  it  had  no 
other  means  of  supplying  them.  The  bills 
were  not  contracted  by  appellee,  and  It  was 
under  no  more  obligation  to  pay  them  than 
It  was  to  pay  any  other  bills  of  any  other 
person.  The  back  tax  was  not  a  lien  upon 
the  premises,  and  appellee  had  In  no  way,  as 
required  by  law,  promised  to  pay  the  same. 
It  Is  the  well-settled  rule  of  this  state  that 
where  one  Is  compelled  to  make  payment  of 
money  which  the  party  demanding  has  no 
legal  right  to  receive,  In  order  to  prevent 
Injury  to  his  person,  business,  or  property, 
such  payment  Is,  In  law,  made  under  doresa, 
and  may  be  recovered  from  the  party  receiv- 
ing It;  and  it  makes  no  difference  that  the 
payment  was  made  with  fnll  knowledge  of 
all  the  facts,  provided  it  was  made  nnder 
duress.  Appellee,  at  the  time  of  payment 
expressly  stated  that  It  was  made  under  pro- 
test, and  to  avoid  trouble  and  damage  to  its 
property.  The  payment  was  ill^ally  ex- 
acted, and  appellee  had  a  right  to  recover  in 
an  action  of  assumpsit  Westlake  v.  City  of 
St  Louis,  77  Ho.  47,  46  Am.  Bep.  4;  St  Louis 
Brewing  Co.  v.  City  of  St  Louis,  140  Ma 
417,  37  S.  W.  525,  41  S.  W.  »11. 

Complaint  is  made  that  the  court  allowed 
Interest  on  the  various  amounts  from  tbe 
date  of  payment  by  appellee  to  the  date 
judgment  was  rendered.  We  do  not  tbink 
there  was  any  errtw,  for  the  reason  that  ap- 
pellant wrongfully  took  from  appellee  the 
sum  of  $1,564.94^  and  had  In  Its  possession 
from  that  time  until  the  present  Aa  a  gen- 
eral rule,  a  municipal  corporation  la  not 
liable  for  Interest  unless  so  required  by  fe- 
cial contract  or  by  statute,  but  in  case  wh«« 
a  municipal  corporation  wrongfully  exacts 
money,  and  holds  that  money  without  Just 
right  or  claim,  it  Is  liable  ^or  interest  on  the 
same.  VIder  v.  City  of  Chicago,  164  IlL  354, 
45  N.  B.  720;  City  of  DanvUle  v.  Danville 
Water  Ck>..  180  IlL  285,  64  N.  B.  224. 

We  find  no  reversible  error,  and  the  Judc- 
ment  will  be  affirmed. 

Judgment  affirmed. 
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eOODRICH  at  *i  T.  CITI  OF  CBICiLOO. 
(Sapreme  Court  of  IlUnoib    Oot  24,  180S.) 

1.  MoNioiPix    C(»PQBAxioim  —  Pdbuo    Ik- 

PBOVBVENT8— AS8C8SlfBRT»— RSASSEBSinCNT. 

Under  Laws  1871-72,  i>.  256.  art  9,  |  46, 
aathorixinf  a  city  to  levy  a  new  assessment 
for  a  inanieipal  improTement  where  the  oriKinal 
assessment  has  been  set  aside,  the  dismissal 
of  tht  original  petition  by  the  county  court 
becanse  the  dty  failed  to  make  the  proof  re- 
qnired  by  the  Sapreme  Court  on  remand  is 
not  res  Judicata  as  to  tb«  asm  assessment. 

2.  Sau. 

Under  Laws  1871-72,  p.  256,  art  9,  i  'flSL 
a  Judgment  sustaining  an  assessment  for  si>ecial 
Improvement  has  been  set  aside,  so  as  to  au- 
thorise a  new  assessment,  where  the  ordinance 
nader  which  the  work  was  done  has  been  held 
wfactiTO  b;r  tbe  Supreme  Court,  but  not  void, 
and  the  original  petition  has  been  dismissed. 
B.  Sake— Law  QortMHiva. 

Where  a  Judgment  of  conflrmation  in  a 
special  assessment  proceeding  was  entered  in 
1886,  and  rereraed  b;  the  Sapi^eme  Coart  In 
1898,  and  was  pending  when  the  local  Im- 
provement act  of  1897  (Laws  1897,  p.  101) 
took  effect,  a  new  assessment  is  governed  by 
the  act  of  1872  (Acts  1871-72,  p.  218),  onder 
which  the  original  assessment  was  made,  and 
not  by  the  act  of  1897. 

Appeal  from  Cook  County  Court;  W,  H. 
Hlncbangh,  Jodge. 

Action  by  tbe  dty  of  Chicago  against  Hor- 
ace A.  Goodrich  and  otbers.  Jndgment  f^r 
plaintiff,  and  defendants   appeal.    AQlrmed. 

Rehearing  denied  December  7,  1905. 

On  June  8,  1896,  tbe  dty  ooondl  of  tbe 
dty  of  Chicago  passed  an  ordinance  for  tbe 
paving  of  Warren  avenne  from.  Homan 
arenne  to  Fall  street  An  assessment  of 
tbe  coat  of  ttie  pavement  was  levied  by  tbe 
commisslonerB,  and  this  assessment  was  con- 
firmed, over  tbe  objection  of  tbe  property 
owuei'B,  by  the  county  court;  bat  tbe  Judg- 
ment of  conflrmation  was  reversed  and  tbe 
eanse  remanded  by  this  oonrt  apon  writs  of 
error  in  tbe  cases  of  Holden  t.  City  of 
Chicago,  172  IIL  268,  50  N.  B.  181,  and  Mills 
T.  City  of  Chicago,  182  111.  249,  S4  N.  B.  987. 
Upon  the  case  being  remanded  to  tbe  county 
court  new  objections  were  filed  in  Ueu  of  all 
others  previously  filed,  and  upon  a  hearing 
tbe  county  coturt  sustained  tbe  objections  and 
dismissed  the  petition.  A  writ  of  error  was 
prosecuted  to  review  that  Judgment,  and  the 
same  was  affirmed  by  this  court  in  the  case 
of  City  of  (nticago  v.  Holden,  196  111.  153,  63 
N.  H.  1123.  Subsequently  the  dty  made  a 
new  assessment  under  the  law  of  1897,  but 
tbe  petition  was  dismissed  by  tbe  comity 
court,  upon  objection  of  the  property  owners, 
upon  the  ground  that  the  new  assessment 
should  have  been  commenced  under  the  law  of 
1872.  Another  petltioA  was  then  filed  under 
the  law  of  1872  and  an  assessment  levied. 
Objections  were  filed  by  appellants,  which 
were  overruled  by  tbe  county  court  and  the 
assessment  confirmed.  To  review  the  Judg- 
ment so  rendered  ttala  appeal  baa  been  prose- 
«Dted« 


George  W.  Wilbur,  Xor  appellant^  WUUam 
M.  PlndeU  (Edgar  Bronson  Tobnan,  Corp. 
Counsel,  and  Robert  Redfleld,  of  counsel), 
for  appellee. 

WILKIN,  T.  (after  statlog  tbe  facts).  It 
is  first  InsiBtBd  by  appellanta  that  tbe  Judg- 
ment of  the  county  court  sustaining  tiie  ob- 
jections filed  to  the  aaeeBament,  and  tbe  af- 
firmance of  that  Judgment  by  this  court  in 
tbe  case  of  Ciity  of  CUcago  t.  Holden,  196 
111.  153,  68  N.  Bl  1128,  is  res  Judicata  of  the 
last  assessment,  and  tbe  county  court  should 
have  sustained  those  objections  and  dismiss- 
ed the  petition.  We  cannot  agree  with  this 
contention.  Tbe  Judgment  of  tbe  county 
court  sustaining  the  first  or  original  assess- 
ment was  reversed  by  tbia  court  because  tlie 
ordinance  did  not  snffidently  describe  tbe 
height  of  tbe  curb  to  be  constructed  on  each 
Bide  of  tbe  roadway.  After  the  cause  was 
ronanded,  and  upon  tbe  rehearing  in  tbe 
county  court  tbe  dty  attempted  to  prove  that 
tbe  descriptive  terms  used  in  tbe  ordinance 
as  to  tbe  tieli^t  of  the  curb  bad  such  a 
vnell-known  meaning  that  the  omitted  sped- 
flcatlon  was  in  fact  included  in  tbe  descrip- 
tlen  given  in  tbe  ordlnanca  The  county 
oonrt  held  that  tbe  testimony  offered  failed 
to  suflilclently  supply  the  omission,  sustained 
the  objections,  and  dismissed  tbe  petition, 
which  order  was  affirmed  by  this  court  196 
111.  153,  63  N.  B.  112a  Tbe  objections  wore 
therefore  sustained  in  obedience  to  the  order 
of  tills  court  reversing  and  remanding  the 
original  cause. 

Section  46.  art  9,  of  tbe  act  of  1873 
(Kurd's  Rev.  St  1883,  p.  237)  provides  that, 
If  any  assessment  shaU  be  annulled  by  tbe 
dty  council  or  board  of  trustees  or  set  aside 
by  any  court,  a  new  assessment  may  be  made 
and  returned  and  a  like  notice  givtan  and  pro- 
ceedings bad  as  therein  required  in  relation 
to  the  first  assessment  The  assesament 
levied  under  the  original  petition,  upon  bdng 
reiversed.  was  subsequently  dismissed'  by  tbe 
county  court  We  have  held  in  many  cases 
that  tbia  is  not  res  Judicata,  but  that  the 
dty  has  tbe  right  under  section  46,  to  Im- 
mediately levy  a  new  assessment  In  tbe 
case  of  C!ity  of  Chicago  v.  Sherman,  212  III, 
498,  72  N.  B.  896,  we  said,  on  page  502  of 
216  111.,  page  897  of  72  N.  B.:  "The  first 
cross-error  assigned  is  that  the  county  court 
erred  In  overruling  tbe  motion  to  dismiss  the 
petition.  We  do  not  agree  with  such  conten- 
tion. Tbe  record  in  Gorton  t.  City  of  Cblca- 
go,  201  111.  634,  66  N.  B.  641,  is  the  same  as 
tbe  record  in  tliis  case,  so  far  as  it  applies 
to  the  original  assessment  with  the  excep- 
tion that  when  the  conflrmation  Judgment 
was  reversed  and, remanded  and  ttis  cause 
reinstated  in  the  county  court  no  attempt 
was  made  to  review  in  this  court  the  action 
of  the  county  court  in  dismissing  the  petition. 
The  Judgment  of  this  court  in  tbe  Sherman 
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Case  added  no  force  to  the  judgment  of  tbe 
county  court ;  It  being  almply  an  affirmance  of 
the  judgment  of  that  court.  If  a  supple- 
moatal  petition  could  be  properly  filed  In  the 
Gorton  Case,  ■we  see  no  reason  why  this  peti- 
tion was  not  properly  filed.  To  the  same 
effect  Is  the  case  of  City  of  Chicago  v.  Hul- 
bert,  205  111.  346,  68  N.  B.  786.  We  regard 
the  question  settled  by  those  cases,  and  it 
need  not  here  be  further  considered."  Under 
section  46,  supra,  the  city  had  the  right  to 
levy  tbe  new  assessment,  and  the  order  of  the 
county  court  dismissing  the  original  peti- 
tion was  not  res  judicata,  and  the  county 
court  committed  no  error  in  so  holding. 

It  is  next  insisted  tliat  the  assessment  was 
never  annulled  by  the  city  council  or  set  aside 
by  any  court,  as  contemplated  in  said  sec- 
tion 46,  but  that  the  original  petition  was  dis- 
missed by  order  of  the  court,  and  under  these 
conditions  a  new  assessment  could  not  be 
made  and  returned ;  also,  that  there  was  no 
valid  ordinance  In  existence  at  the  time  the 
work  -was  done.  What  we  have  just  said 
applies,  in  a  measure,  to  this  contention. 
The  record  shows  that  after  the  ordinance 
was  passed  and  tlie  original  petition  was 
filed  a  contract  was  let  and  tbe  improvement 
made  in  substantial  compliance  with  the 
ordinance.  There  is  a  distinction  made  be- 
tween cases  where  there  was  no  ordinance 
in  existence  at  the  time  the  work  was  done 
or  the  ordinance  under  wlilch  the  work  was 
done  was  void,  and  cases  where  the  ordinance 
was  merely  defective.  In  the  latter  class  of 
cases  the  ordinance  may  be  defective  or  insuf- 
ficient to  support  an  assessment,  but  not  ab- 
solutely void,  and  may  be  amended  or  the  de- 
fect cured  by  a  supplemental  ordinance  and  a 
reassessment  made.  City  of  East  St  Iiouls  v. 
Albrecht,  160  111.  606, 87  N.  B.  934.  Theorigi- 
nal  assessment  in  this  case  was  set  aside,  not 
on  the  ground  that  tbe  ordinance  was  ab- 
solutely void,  but  merely  because  it  did  not 
sufficiently  describe  the  curb.  Tbe  work  was 
done  under  the  ordinance,  and  the  reversal 
of  tbe  judgment  and  final  dismissal  of  the 
petition  were  a  setting  aside  of  the  assess- 
ment as  contemplated  in  section  46,  and  tbe 
new  one  could  be  legally  levied  under  Its  au- 
thority. 

Section  99  of  the  local  improvement  act  of 
1887  (Kurd's  Rev.  St  1903,  p.  416)  provides 
that  the  laws  subsisting  at  the  time  of  the 
taking  effect  of  the  local  Improvement  act 
of  June  14,  1897,  shall  continue  to  apply  to 
all  proceedings  which  were  pending  In  any 
court  In  the  state  at  the  time  of  the  takli^ 
effect  of  tbe  latter  local  improvement  act 
It  is  Insisted  that  the  present  proceedings 
were  not  pending  in  any  court  when  the  act 
of  Jime  14, 1897,  weot  Into  effect,  and  hence 


tbe  petition  should  not  have  been  filed  under 
th  act  of  1872.  It  is  apparent  that  counsel 
for  appellants  has  advocated  both  sides  of 
this  question,  as  one  petition  of  his  clients 
was  dismissed  by  the  county  court  on  June 
13,  1904,  upon  objection  that  the  petition 
should  have  been  filed  under  the  act  of  1872 
instead  of  under  the  act  of  1887.  Tbe  con- 
tention then  was  certainly  inconsistent  'with 
the  position  now  urged.  The  record,  how- 
ever, shows  that  the  original  assessment 
was  confirmed  on  October  7,  1896,  and  re- 
versed by  this  court  on  April  21,  1888;  and 
upon  the  authority  of  Markley  v.  City  of 
Chicago,  190  IlL  276,  60  N.  E.  512,  the  cause 
was  pending  at  the  time  the  act  of  1897  went 
Into  effect,  and  tbe  petition,  therefore,  was 
governed  by  the  act  of  1872. 

It  is  further  Insisted  that  the  assessment 
was  not  made  in  accordance  with  section  46, 
for  tbe  reason  that  it  is  made  payable  in  one 
installment  whereas  tbe  original  assessment 
was  divided  into  five  Installments.  Section 
55  of  the  act  of  1872  (Hurd's  Rev.  St  1893. 
p.  276}  provides  that  the  amount  of  any 
special  assessment  for  any  local  Improvement 
In  any  city.  Incorporated  town  or  village 
may  be  divided  into  installments.  Under 
this  section  the 'question  as  to  the  number 
of  installments  in  which  the  assessment  shall 
be  payable,  whether  in  one  or  more  than 
one,  Is  a  question  which  rests  solely  within 
the  discretion  of  the  legislative  body  of  the 
city,  and  hence  there  was  no  error  in  requir- 
ing it  all  to  be  paid  at  one  time. 

Appellants  contend  that  the  issue  aa  to 
public  benefits  was  tendered  by  the  petitioner 
in  the  oath  of  the  commissioners  and  the 
certificate  to  the  assessment  roU,  that  the 
offer  was  made  by  appellants  to  prove  that 
there  were  public  benefits  on  Warren  ave- 
nue of  at  least  25  per  cent  of  the  amount  of 
the  assessment  that  the  trial  court  refused 
to  receive  the  evidence,  and  that  such  refusal 
constituted  reversible  error.  Without  going 
into  a  discussion  of  that  question,  we  tlUnk 
the  question  Is  settied  against  appellants' 
position  by  the  case  of  Lusk  v.  City  of 
Chicago,  211  III.  188,  71  N.  E.  876,  and  that 
the  court  ruled  correctiy  on  the  question. 
The  record  on  this  point  does  not  show  that 
appellants  offered  any  specific  evidence  whldi 
was  competent  upon  the  subject  but  In  a 
general  way  offered  to  prove  the  fact  without 
submitting  the  proposed  evidence,  and  the 
question,  even  If  it  had  been  competent  was 
not  properly  presented  or  preserved  f«p  re- 
view by  objections  and  exceptions. 

We  find  no  reversible  error  In  this  record, 
and  the  judgment  of  the  county  court  will 
be  affirmed. 

Judgment  affirmed. 
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(2IS  111.  45) 

NOTES    T.   CITY    OF    CHICAGO. 
(Sopreme  Court  of  Illinois.    Oct  24,  1905.) 

Appeal  from  Cook  Comity  Court;  T.  N. 
Cofer,  Judge. 

Action  by  the  city  of  Chica^  against  W.  C. 
Noyes.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

R.  W.  Burns  and  William  Gamett,  for 
appellant.  Robert  Redfleld  and  Frank 
Johnston  (Edgar  Bronson  Tolman,  Corp. 
Counsel,  of  counsel),  for  appellee. 

PER  CURIAM.  This  is  an  appeal  from 
the  Judgment  of  the  county  court  of  Cook 
county  confirming  an  assessment  in  a  sup- 
plemental proceeding  levied  to  meet  a  defi- 
ciency caused  by  the  contract  price  of  paving 
^venty-Fourth  street  from  Yates  avenue 
to  Bond  avenue,  being  in  excess  of  the  amount 
confirmed  in  the  original  proceeding. 

The  original  ordinance  provided  that  the 
estimated  cost  of  the  improvement  should  be 
divided  into  five  Installments.  The  ordinance 
upon  which  the  supplemental  proceedings 
were  based  provided  that  the  supplemental 
or  additional  assessment  should  be  payable 
in  one  payment  The  sole  question  In  this 
case  raised  by  coimsel  for  appellant  is  that 
the  ordinance  in  the  supplemental  assessment 
is  Invalid,  because  it  did  not  divide  the  assess- 
ment into  five  installments,  in  the  same 
manner  as  the  original  assessment  was 
divided.  This  question  has  been  settled  ad- 
versely to  appellant's  contention  in  the  case 
of  Goodrich  v.  City  of  Chicago,  75  N.  B. 
806;  and  for  the  reason  set  forth  in  that 
opinion  the  Judgment  of  the  county  court  of 
Cook  county  will  be  affirmed. 

Judgment  affirmed. 

(218  111.  33) 

SWICK  V.  COLEMAN  et  al. 
(Supreme  Court  of  Illinois.    Oct.  24,  1905.) 

1.  Aj>OFTI0n  —  IRHEBITAKOB    BT    AdOPTIVX 

Pabknt 
Under  1  Starr  &  C.  Ann.  St.  1896,  p.  S53, 
rdatintr  to  adoption,  section  6  providing  that 
the  adoptive  parents  shall  inherit  from  the 
adopted  child  such  properbr,  with  tiie  accnmn- 
lations  and  profits,  as  shall  have  been  taken  by 
the  adopted  child  throngh  its  adoptive  parente, 
the  right  of  inheritance  is  not  restricted  to  the 
particular  property  received  by  the  adopted 
child,  but  inclndes  the  proceeds  thereof. 

2.  SaKB— IXIEGIIJKATE    CHILD. 

Where  an  adopted  illegitimate  child  re- 
ceives by  devise  from  an  adoptive  parent  a 
farm,  and  sells  the  same  and  has  the  proceeds 
<m  hand  at  the  time  of  her  death,  leaving  an 
illegitimate  child  which  survives  only  a  few 
months,  tiie  heirs  of  the  adoptive  parent,  and 
not  the  natural  mother  of  the  adopted  child, 
will  inherit  under  1  Starr  &  C.  Ann.  St.  1886, 
p.  353,  8  6. 

3.  Statutes — CosSTBTJcnoir. 

The  rule  that  the  expression  of  one  thing 
in  a  statute  is  the  exclusion  of  another  will 
never  be  applied  to  defeat  the  plainly  Indicated 
purpose  of  the  Legislature. 

[Ed.  Note. — For  cases  in  point,  see  vol.  44| 
Cent  Dig.  Statutes,  {  273.] 


Appeal  from  AppeUate  Court,  First  Dis- 
trict. 

In  the  matter  of  the  estate  of  Myrtle  J. 
German.  From  an  order  of  the  probate  court 
ruling  that  James  Coleman  and  others  were 
entitled  to  take  by  inheritance,  Jennie  Swick 
appeals  to  the  circuit  court  From  a  Judg- 
ment of  the  circuit  court  holding  that  Jennie 
Swlck  succeeded  to  the  title,  the  other  parties 
appeal  to  the  Appellate  Goprt  From  an 
order  reversing  the  Judgment  of  the  drcnit 
court  Jennie  Swick  appeals.    Affirmed. 

Rehearing  denied  December  6,  1905. 

Eugene  Clifford,  for  appellant  Williams, 
Lawrence  &  Welsh  and  Alvab  S.  Green  (Ash- 
craft  &  Ashcraft  of  counsel),  for  apiiellees. 

HOGGS,  J.  NelUe,  the  illegitimate  daugh- 
ter of  the  appellant  was  legally  adopted  by 
Betsle  E.  German  and  John  E.  German,  hus- 
band and  wife;  as  their  child.  Betsle  E.  Ger- 
man was  the  owner  in  her  own  right  of  a 
farm  in  Knox  county.  She  died  Intestate, 
leaving  her  husband  and  said  Nellla  The 
title  to  the  farm  thereupon  descended  to 
Nellie,  subject  to  the  dower  right  of  John  E. 
German.  Said  John  E.  German  remarried 
and  became  the  father  of  two  children,  and 
died  intestate.  The  dower  interest  of  John 
B.  German  in  the  farm  ceased  at  bis  death, 
and  Nellie  became  the  sole  owner  thereof. 
Nellie  sold  the  farm  which  she  thus  Inherited, 
and  subsequently  gave  birth  to  an  illegitimate 
daughter.  Myrtle  J.  Nellie  survived  the 
birth  of  Myrtle  but  a  short  time,  and  soon 
after  her  death  Myrtle  also  died,  being  then 
of  the  age  of  only  four  months.  At  the  time 
of  her  death  Nellie  had  the  proceeds  of  the 
sale  of  the  farm  intact  and  had  no  other  prop- 
erty. It  Is  conceded  by  all  parties  that  at  the 
death  of  Nellie  this  property  descended  to  and 
became  the  property  of  Myrtle.  As  beftore 
stated.  Myrtle  died  while  an  Infant  of  the 
age  of  but  four  months,  and  left  the  prop- 
erty In  the  same  form  and  condition  as  it  was 
when  her  mother,  Nellie,  died.  Upon  the 
death  of  Myrtle  the  probate  court  of  C!ook 
county  was  called  upon  to  determine  to  whom 
the  estate  of  Myrtle  should  be  distribated. 
Myrtle  had  no  other  kindred  by  blood  than 
the  appellant  Jennie  Swick,  the  mother  of 
N^IIe  and  the  grandmother  of  Myrtle.  Bet- 
sle E.  German,  deceased,  left  surviving  broth- 
ers and  sisters.  John  E.  German  left  surviv- 
ing him  two  children.  All  of  these  parties 
appeared  in  the  probate  court  as  claimants, 
and  the  court  ruled  that  Jennie  Swlc^  was 
not  entitled  to  take  by  Inheritance,  but  that 
the  estate  descended  to  the  brothers  and  sis- 
ters of  Betsle  E.  German  and  the  two  chil- 
dren of  John  E.  (German.  This  decision  wag 
satisfactory  to  all  of  the  parties  in  interest, 
except  Jennie  Swick,  who  prosecuted  an  ap- 
peal to  the  circuit  court  of  C!ook  county. 
The  circuit  court  held  that  Jennie  Swick 
succeeded  to  the  title  to  the  entire  estate. 
The  brothers  and  sisters  of  Betsle  E.  and  thei  p 
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cblldrett  of  John  E.  German  perfected  an  ap- 
peal to  the  Appellate  Court  for  the  First 
district  to  reverse  the  Judgment  of  the  dr- 
calt  court  The  Appellate  Court  reversed 
the  Judgment  of  the  circuit  court  and  af- 
firmed the  order  and  Judgment  entered  In  the 
probate  court  Jennie  Swick  has  perfected 
this  appeal  from  the  Judgment  of  the  Appel- 
late Court  All  parties  in  Interest  except 
Jennie  Swlck,  have  abided  the  Judgment  of 
the  probate  court  The  action  taken  by  that 
court  has,  then,  become  conclusive  as  to  all, 
except  her.  Whether  the  probate  court 
should  have  held  her  entitled  to  the  property 
as  the  only  heir  of  Myrtle  J.  Is  the  sole 
question  here  to  be  obtained. 

The  general  statutes  of  descent  do  not  ap- 
ply to  the  descent  of  property  owned  by  a 
deceased  Illegitimate  person.  Section  2  of 
chapter  30  (2  Starr  &  O.  Ann.  St  1896,  p. 
1420),  entitled  "Descent,"  controls  the  descent 
of  the  property  of  illegitimates'  The  second, 
fourth,  and  fifth  subdivisions  of  section  2 
are  as  follows:  "Second.  The  estate,  real 
and  personal,  of  an  Illegitimate  person,  shall 
descend  to  and  vest  In  the  widow  or  sur- 
viving husband  and  children,  as  the  estate 
of  other  persons  In  like  cases.  •  »  * 
Fourth.  When  there  Is  no  widow  or  sur- 
viving husband,  and  no  child  or  descendants 
of  a  child,  the  estate  of  such  person  shall 
descend  to  and  vest  In  the  mother  and  bee 
children,  and  thdr  descendants — one-half  to 
the  mother,  and  the  other  half  to  be  equally 
divided  between  her  children  and  their  de- 
scendants, the  descendants  of  a  child,  taking 
the  share  of  their  deceased  parent  or  an- 
cestor. Fifth.  In  case  there  is  no  heir  as 
above  provided,  the  estate  of  such  person 
shall  descend  to  and  vest  In  the  next  of  kin 
to  the  mother  of  such  intestate,  according  to 
tiie  rule  of  the  dvil  law." 

Myrtle  J.  left  no  child,  descendants  of  a 
child,  husband,  mother,  child  of  her  mother, 
or  descendants  of  a  child  of  her  mother,  to 
take,  and  the  appellant  Jennie  Swlck,  the 
mother  of  Nellie  and  the  grandmother  of 
lilyrtle,  in  the  view  of  the  cdrcuit  ccnirt  be- 
came entitled  to  Inherit  the  property  under 
the  provisions  of  the  fifth  subdivision  of  said 
section  2.  But  we  think  the  descent  of  this 
particular  property  here  involved  does  not 
fall  within  the  range  of  the  statute  regu- 
lating, in  general,  the  descent  of  tlie  prop- 
erty of  a  deceased  illegitimate  person.  The. 
property  here  to  be  distributed  is  that  which 
Nellie,  the  mother  of  Myrtle  J.,  the  deceased 
Intestate  and  the  adopted  daughter  of  Betsle 
B.  German,  received  for  a  farm,  of  which 
farm  Nellie  became  the  owner  by  inheritance, 
aa  the  adopted  daughter  of  said  Betsle  E., 
by  virtue  of  the  provisions  of  chaptw  4  of 
the  statute  of  this  state  (1  Starr  &  C.  Ann. 
St,  p.  353)  authorizing  her  adoption  as  the 
child  of  said  Betsle  E.  German.  This  statute 
of  adoption  further  provided  for  the  devolu- 
tion of  sncta  property  as,  under  Its  pro- 
visions, should  be  Inherited  by  the  adopted 


child  from  the  adoptive  parent  and  it  Is  to 
that  statute  the  courts  must  look  In  order  to 
determine  to  whom  such  property  descends. 
Sections  5  and  6  of  the  said  statute,  entitled 
"Adoption,"  are  as  follows: 

"Sec.  6.  A  child  so  adopted  shall  be  deemed, 
for  the  purpose  of  inheritance  by  such  child, 
and  his  descendants  and  husband  or  wife, 
and  other  legal  consequences  and  incidents 
of  the  natural  relation  of  parents  and  chil- 
dren, the  child  of  the  parents  by  adoption, 
the  same  as  if  he  had  been  bom  to  than  in 
lawful  wedlo<ft,  except  that  he  shall  not  be 
capable  of  taking  property  .expressly  limited 
to  the  body  or  bodies  of  the  parents  by 
adoption,  nor  property  from  the  lineal  or 
collateral  kindred  of  sndi  parents  by  right 
of  representation. 

"Sec.  6.  The  parents  by  adoption  and  their 
heirs  shall  take  by  descent,  from  any  child 
adopted  under  this  or  any  other  law  of  this 
state  for  the  ademption  of  chlldroi,  and  the 
descendants,  and  husband  or  wife,  of  such 
child,  only  such  property  as  be  has  takoi 
or  may  hereafter  take  from  or  through  the 
adopting  parents,  or  either  of  them,  either 
by  gift,  bequest  devise  or  descent  with  the 
accumulations,  Income  and  profits  thereof; 
and  all  laws  of  descent  and  rules  of  inherit- 
ance shall  apply  to  and  govern  the  descent 
of  any  such  property,  the  same  as  if  the  child 
were  the  natural  child  of  such  parents;  but 
the  parents  by  adoption  and  their  heirs  shall 
not  inherit  any  property  which  such  child 
may  take  or  have  taken,  by  gift  bequest,  de- 
vise or  descent  from  his  kindred  by  blood." 

Section  6  governs  the  descent  of  property 
which  an  adopted  child  has  inherited  or 
may  inherit  from  the  adoptive  parent  This 
section  first  declares  that  the  parents  by 
adoption  and  their  heirs  shall  take  by  de- 
scent from  the  adopted  child  or  any  child 
or  descendants  of  such  adopted  child,  and 
from  the  surviving  husband  or  wife  of  snch 
adopted  child,  all  such  property  as  shall 
have  passed  from  the  adoptive  parents,  or 
either  -of  them,  to  the  adopted  child  by  gift 
devise,  bequest  or  descent  It  la  then  fur- 
ther provided  in  the  section  that  the  laws 
of  descent  and  rules  of  Inheritance  shall  ap- 
ply to  and  govern  such  property  as  the  adopt- 
ed child  shall  have  received  from  the  adop- 
tive parents,  the  same  as  if  the  child  were 
the  natural  child  of  such  parents.  Under 
the  operation  of  this  latter  provision  of  this 
statute  property  so  acquired  by  an  adopted 
child  from  an  adoptive  parent  on  the  death 
of  the  Copied  child  leaving,  as  did  Nellie,  a 
living  child  bom  of  her  body,  would  descend 
to  such  child,  and  by  the  earlier  provision  of 
the  section  the  adoptive  parents  and  their 
heirs  would,  on  the  death  of  the  child  of  the 
adopted  child,  become  the  heirs  of  such  last 
named  child  (in  the  absence  of  surviving 
husband  and  wife),  so  far  as  the  right  of  in- 
heritance In  and  to  such  property  is  cixi- 
cerned.  Therefore,  upon  the  death  of  Nellie, 
the  proceeds  of  the  sale  of  the  farm  whidt 
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Bhe  bad  Inherited  from  her  adoptive  mother 
descended  to  her  ehlldv  Myrtle,  and  on  the 
death  of  Myrtle  (without  a  surviving  child, 
descendanta  of  a  child,  or  anrvlvlng  boa- 
band).  If  the  proceeds  of  the  farm  are  sub- 
ject to  the  operation  of  said  section  6  as 
property  received  from  the  adoptive  mother, 
sncb  proceeds  would  pass  by  the  rules  of 
Inheritance  established,  as  we  have  seen,  by 
Bald  section  6,  to  the  heirs  of  the  adoptive 
parent  or  parents.  'Whether  to  the  heirs  of 
the  adoptive  mother  only,  from  whom,  In 
this  instance,  the  proper^  deseeded,  or  to 
the  heirs  of  both  the  adoptive  father  and 
mother,  la  not  presented;  the  heirs  of  both 
of  the  adoptive  parents  having  voluntarily 
abided  the  decree,  which  held  the  property 
descended  to  the  heirs  of  both  adoptive  pa- 
rents. As  to  such  proceeds,  if  the  property, 
as  we  have  said  before.  Is  to  be  considered 
as  i»operty  acquired  from  the  adoptive  pa- 
rents, within  the  meaning  of  section  6,  the 
belis  of  the  adoptive  parents  would  become 
the  heirs  of  the  said  Myrtle,  the  same  as 
tb^  would  had  Nellie  been  the  natural  child 
of  said  adoptive  parents.  The  appellant  did 
not,  therefore,  on  the  death  of  Myrtle,  Inherit 
any  property  whlcb  the  mother  of  said  Myrtle 
received  by  inheritance  from  her  adoptive 
mother,  Betsle  £.  Oerman,  and  which  came 
to  Myrtle  by  inheritance  from  her  mother, 
Nellie. 

Bat  it  is  said  Nellie  disposed  of  the  farm 
which  she  inherited  from  her  adoptive 
mother,  and  that  that  which  Myrtle  inherited 
was  not  tbe  property  which  Nellie  had  in- 
herited from  her  adoptive  parent,  and  that 
for  this  reason  eection  6  of  the  adoption 
statute  does  not  applyj  but  that  section  2 
of  the  general  statute  regulating  the  descent, 
generally,  of  the  property  of  illegitimates 
has  application,  and  snder  the  fourth  sub- 
division thereof  the  appellant  Is  entitled  to 
socceed  to  the  ownership  of  the  assets  of 
the  estate  of  Myrtle,  her  illegitimate  grand- 
danghter.  The  record  shows  the  assets  of 
the  estate  of  Myrtle,  the  infant,  consist 
wholly  of  that  which  her  mother,  Nellie,  re- 
ceived from  the  sale  of  the  farm  which 
passed  to  Nellie  by  Inheritance  from  her 
adopttve  mother,  Betsle  B.  German — ^whether 
notes  of  tbe  purchaser  or  cash  paid  by  the 
pmrchaser  does  not  appear.  But  we  do  not 
nnderstand  section  6  of  the  adoption  statute 
to  apply  only  to  the  identical  property  which 
kas  passed  by  inheritance  to  an  adopted  child. 


Such  a  construction  Is  not  required  by  the 
language  of  the  act,  and  is  plainly  not  ccm- 
sistent  with  the  spirit  and  Intent  of  the  en- 
actment Here  we  are  required  to  direct  the 
disposition  of  the  Identical  property  that 
was  received  from  the  sale  of  the  farm,  and 
we  are  to  consult  as  our  guide  a  statute 
which  manifestly  Intends  that  the  natural 
kindred,  by  blood,  of  the  original  owners  of 
the  farm,  the  adoptive  parents,  shall  not  be 
supplanted  in  the  inheritance  and  ownership 
of  property  which  came  to  the  adopted  child 
from  the  adoptive  parents  by  those  who  are 
strangers  to  the  blood  of  such  adoptive  par- 
ents, and  who  do  not  bear  the  relation  of 
child  or  descendants  of  a  child  or  surviving 
husband  to  tbe  deceased.  Section  6  unmis- 
takably discloses  the  legislative  Intent  to  be 
that  the  beneficial  interest  In  property 
which  an  adopted  child  has  acquired  by  gift 
or  inheritance  from  an  adoptive  parent  shall, 
when  the  adopted  child  is  dead  and  no  child 
or  descendants  of  such  adopted  child  and  no 
husband  or  wife  survives,  return  to  said 
adoptive  parents,  or  their  legal  heirs  If  they 
be  no  longer  liviag.  To  hold  that  this  rale 
of  inheritance  should  only  apply  te  the 
Identical  property  which  had  so  passed 
from  the  adoptive  parent,  and  not  to  the 
identical  thing  which  the  adopted  child  had 
received  for  the  particular  property  which 
came  from  the  adoptive  parent,  would  be  too 
technical  and  narrow  and  altogether  incon- 
sistent with  the  well-disclosed  legislative  In- 
tent and  spirit  Section  6  provides  that  the 
accumulation.  Income,  and  profits  of  property 
so  acquired  by  an  adopted  child  shall  be  In- 
herited by  the  adoptive  parents,  and  we 
think  the  proceeds  of  such  property  should 
also  be  deemed  to  be  within  and  governed 
by  said  section. 

The  argument  that  the  Inclnsion  in  the 
section  of  the  "accumulation,  income  and 
profits"  of  such  property  precludes  the  idea 
the  section  was  Intended  to  apply  to  "pro- 
ceeds," under  the  maxim  that  the  expression 
of  one  thing  is  the  exclusion  of  another,  can- 
not avail.  This  maxim,  as  Is  said  In  26 
American  and  English  Encyclopedia  of  Law, 
605,  is  useful,  and  Is  to  be  applied  only  when 
It  aroears  to  point  to  the  l^lslative  Intent, 
and  never  to  defeat  the  plainly  Indicated 
purpose  of  the  lawmaking  body. 

The  judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 
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(Stt  nt  ML) 

LBATHBI  T.  THOMAS. 

(Sapreme  Court  of  Illinois.    Jane  23,  1905.) 

1.  Ai>PXAii—OBjxcnoN8  Not  Made  Below. 

An  objection  that  the  judgment  exceeds  the 
amonnt  of  danutges  claimed  cannot  be  made  for 
the  first  time  on  appeal. 

2.  JUDOMSNT  —  ACIIOK     OH     FOBKIOK    JUDO* 

KENT— Set-off. 

Under  Kurd's  Rev.  St  1903,  e.  110,  |  19, 
allowing  set-offis  in  actions  on  judgments,  a  set- 
off is  a  defense  to  an  action  on  a  foreign  judg- 
n>ent  rendered  in  a  state  where  set-otb  are  not 
allowed  in  actions  on  judgments^ 
8.  BMdencb — JuDiciAi.  Notice. 

The  court  does  not  take  judicial  notio*  of 
the  statutes  of  another  state. 
4.  Apfeai/ — Exceptions — Sufficieitct. 

An  exception  to  a  referee's  report  complain- 
inf  that  the  referee  failed  to  find  that  a  claim 
made  the  basis  of  a  set-off  had  been  formerly 
adjudicated  in  favor  of  plaintiff  and  against  de- 
fendant, and  an  assignment  of  error  to  the  ef- 
fect that  the  court  erred  in  oyerruling  excep- 
tions to  the  report  of  the  referee,  were  too  gen- 
eral to  properly  raise  the  question  of  former 
adjudication. 

fi.  Same— IRTXBMXDIAXB  Coubt— Dsoision  ok 
THE  Facts. 

A  Judgment  of  the  Appellate  Court  affirm- 
Ing  a  Judgment  of  Qie  circuit  court  approving 
die  report  of  a  referee  is  conclusive  as  to  Uw 
facts  on  appeal  to  the  Supreme  Court. 
(L  Sake. 

The  mere  fact  that  a  referee  made  a  cer- 
tain judgment  in  favor  of  defendant  and  against 
Slakitiff  the  basis  of  a  finding  as  to  the  amount 
ne  defendant  on  a  counterclaim  based  upon  the 
Judgment  and  upon  other  allegations  did  not 
show  that  the  Judgment  was  the  only  evidence 
upon  which  the  findings  in  defendant's  favor 
could  have  been  based ;  and  hence  a  holding 
that  the  fact  that  plaintiff  was  not  liable  to  de- 
fendant on  the  judgment  was  res  Judicata  did 
not  necessitate  a  reversal  of  the  finding  in  de- 
fendant's favor  on  the  counterclaim. 
Hand,  J.,  and  Oartwright.  O.  X.  dissenting. 

Brror  to  Appellate  Court,  Fonrth  District 
Actloii  by  Samuel  H.  Leatbe  against  Eld- 
ward  L.  Thomas.  From  a  Judgment  of  the 
Appellate  Couirt  (109  III.  App.  434)  afBrmlng 
a  Judgment  for  defendant,  plalatUt  brings 
«rror.  Afllrmed. 
Rehearing  denied  December  13,  1900k 
The  plaintiff  in  ereoT  brought  suit  In  fb» 
circuit  court  of  St  Clair  county  against  the 
defendant  in  error  upon  two  Judgments,  ag- 
gregating the  sum  of  $3,202.38,  rendered  In 
his  favor  by  the  circuit  court  of  the  city  of 
St  Louis,  state  of  Missouri,  against  the  de- 
fendant in  error.  The  defendant  In  error 
did  not  contest  the  validity  of  the  Judgments, 
but  filed  a  set-off,  and  sought  Judgment 
against  plaintiff  in  error.  The  case,  by  agree- 
ment was  referred  to  a  referee  to  talce 
proofs  and  report  tils  conclusions  as  to  the 
facts  and  the  law.  The  referee  filed  a  report 
upon  which  the  court  after  overruling  ex- 
ceptions thereto,  rendered  Judgment  in  favor 
of  the  defendant  in  error  for  171,326.37,  which 
Judgment  has  been  affirmed  by  the  Appellate 
Court  fbr  the  Fourth  District  and  the  plain- 
tiff in  error  has  sued  out  a  writ  of  error 
from  this  court 
Tbe  facta  out  of  which  the  alleged  set- 


off of  defendant  In  error  arose  aro,  In  brief, 
as  follows: 

The  defendant  in  error,  In  connection  with 
one  William  A.  Adams,  was  engaged  in  con- 
structing a  railroad  between  Belleville  and 
East  St  Louis,  the  corporate  name  of  which 
was  tbe  Belleville  &  St  Louis  Railway  Com- 
pany. Adams  died  in  1891,  at  which  time 
it  was  claimed  he  had  Invested  in  tbe  enter- 
prise $23,000,  and  the  defendant  In  error 
$50,000.  Tbe  defendant  in  error,  upon  the 
death  of  Adams,  applied  to  tbe  plaintiff  in 
error  for  financial  assistance  to  complete  the 
road:  After  some  preliminary  n^otlatlons, 
on  January  24,  1893,  an  agreement  in  writ- 
ing was  entered  into  between .  tbe  plaintiff 
In  error,  tbe  defendant  In  error,  Bart  S. 
Adams,  a  son  of  William  A.  Adama,  and 
tbe  repreeentetlve  of  the  Adams  estate,  and 
Lucien  M.  Chipley,  who  bad  become  lnta«Bt- 
ed  in  tbe  construction  at  tbe  road,  wbidi 
agreement  was  as  follows: 

"8t  Louis,  January  24,  189S.  It  la  agreed 
that  we  will  transfer  to  Samuel  H.  Leathe 
$266,000  of  tbe  stock  of  tbe  Belleville  and 
St  Louis  Railway  Company  and  to  Laden 
M.  Cbipley  $78,300  of  said  stO(±,  said  Samud 
H.  Leatbe  and  Lucien  M.  Chipley  to  put  up 
funds  to  carry  on  said  enterprise  and  to 
negotiate  and  sell  $600,000  five  per  cent  bonds 
of  said  company,  tbe  present  bonds,  $150,000^ 
to  be  placed  in  tbe  bands  of  Samuel  H.  Leatbe 
to  hold  until  other  bonds  are  Issued,  be  to 
advance  tiie  amount  necessaiy  to  take  up 
four  bonds  now  held  by  Mrs.  Jdbnaon,  $2,000, 
with  interest  and  Third  National  Bank,  $750, 
with  Interest,  in  St  Louis.  Same  proportion 
of  stock  to  be  maintained  In  coal  or  other 
companies  organized  to  carry  out  tbe  proj- 
ect as  per  letter  of  January  12,  1893,  to 
S.  H.  Leatbe  by  Bdward  L.  Tbomas.  Kd- 
ward  L.  Tbomas  to  have  $104,000  of  BtodE. 
Bart  S.  Adams  $60,000  and  John  T.  Taylor 
$12,700,  each  party  to  receive  back  amonnta 
advanced  to  the  enterprise  as  soon  as  booda 
are  sold.  Said  Thomas  and  Adams  to  re- 
ceive amounts  as  per  statement  rendered  and 
said  Leathe  to  receive  amount  to  be  ad- 
vanced by  him,  and  balance  to  go  Into  tbe 
treasury  of  tbe  railway  company.  Flrat 
proceeds  of  bonds  to  be  applied  to  paymenta 
of  amonnte  advanced  by  said  Leatbe  nntU 
satisfied.  Edward  L.  Thomas.  Bart  S.  Ad- 
ams. Samuel  H.  Leatha  Lucien  M.  Ob^ 
ley.    Dated  January  24,   1898. 

"In  consideration  of  tbe  above  agreemcot. 
I  agree  to  leave  In  tbe  bands  of  Mr.  Leattia 
all  sums  coming  to  me  as  a  guarantee  at 
tbe  statemente  made  in  my  letter  of  Jann- 
ary  12,  1893,  and  as  security,  to  bold  until 
all  matters  are  fully  arranged  and  paid 
for  whlcb  I  am  responsible,  as  per  said 
letter  and  stetement  rendered.  Edward  I<. 
Thomas." 

Immediately  after  tbe  execution  of  said 

agreement  plaintiff  in  error  commenced  tbe 

construction  of  said  road.    In  March,   1893, 

It  waa  determined  by  the  partlea  In  latereat 
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to  abandon  tbe  charter  voier  which  the  de- 
fendant in  error  had  commenced  the  con- 
struction of  said  road,  and"  thereafter  to 
operate  under  a  charter  authorizing  the  con- 
struction and  operation  of  a  railroad  between 
BeUevUIe  and  Bast  St  Louis,  known  as  the 
BeUevllle  City  Railway  Ck>mpany,  granted 
prior  to  the  adoption  of  the  constitution  of 
1870,  which  was  controlled  by  Charles  W. 
Thomas,  a  brother  of  the  defendant  in  error. 
On  the  25th  day  of  March,  1893,  a  meeting 
waa  held  by  the  parties  who  owned  and 
controlled  the  stock  In  the  Belleville  &  St 
liOnls  Railway  Company  and  the  Belleville 
City  Railway  Company,  and  the  assets  of 
the  Belleville  &  St  Louis  Railway  Company 
were  transferred  to  plaintiff  In  error  by 
deed,  which  recited  a  consideration  of-$l 
and  "other  valuable  considerations  to  it  from 
him  moving,"  and  the  plaintiff  In  error  Im- 
mediately transferred  to  the  Belleville  City 
Railway  Company  said  assets ;  and  the  capi- 
tal stock  of  said  Belleville  City  Railway 
Company  was  issued,  share  for  share,  to 
the  parties  who  had  before  that  time  held 
the  stock  of  the  Belleville  &  St  Louis  Rail- 
way Company.  The  railroad  was  Completed, 
and  on  November  8,  1895,  the  Belleville 
City  Railway  Company  and  the  Crown  Coal 
&  Tow  Company,  the  stodc  of  which  was 
owned  and  controlled  by  the  parties  who 
owned  and  controlled  the  stock  of  the  Belle- 
ville City  Railway  Company,  were  sold  and 
transferred  to  Elbert  H.  Gary,  who  repre- 
sented certain  undisclosed  principals,  for  the 
Bom  of  $500,000,  which  amount  was  divided 
among  the  shareholders  of  said  railway  com- 
pany and  ^  coal  company  in  proportion  to 
their  holdings  of  stock  in  said  corporations. 
In  the  year  1893  the  defendant  in  error 
bronght  suit  against  the  Belleville  &  St 
Louis  Railway  Company  to  recover  for  mon- 
eys advanced  by  him  for  the  use  of  said 
company  prior  to  the  death  of  Adams.  The 
plalBtift  in  etrcT  was  notified  of  the  com- 
mencement of  said  snlt  and  that  he  could 
defend  in  the  name  of  the  company  if  he 
saw  fit  He  employed  counsel,  and  in  the 
name  of  the  company  defended  against  the 
claim  of  the  defendant  in  error.  He  also 
filed  a  bill  In  chancery.  In  the  name  of 
himself,  the  Belleville  &  St  Louis  Railway 
Company,  and  the  Belleville  City  Railway 
Company,  to  enjoin  the  prosecution  of  said 
emit  The  cases  were  tried  together  before 
the  court  without  a  jury.  The  bill  was 
dismissed  for  want  of  equity,  and  on  De- 
cember 21,  1893,  judgment  for  $53,022.23 
was  rendered  against  the  company  In  favor 
of  defendant  in  error.  Thereafter  suit  was 
brought  in  the  circuit  court  of  St  Clair 
county  by  the  defendant  in  error.  In  the 
name  of  the  Belleville  City  Railway  Com- 
pany, for  the  use  of  Edward  L.  Thomas, 
against  plalntlft  In  error,  to  recover  the 
amount  of  said  Indebtedness,  on  the  ground 
that  at  the  time  of  the  transfer  of  the 
assets  of  the  Belleville  &  St  Louis  Railway 


Company  to  plaintiff  In  error,  be  agreed  to 
pay  the  debts  of  said  company.  Including 
its  debt  to  defendant  In  error.  The  case 
was  removed  to  the  United  States  Circilit 
Court  for  the  Southern  District  of  Illinois, 
where,  upon  a  trial  before  the  court  without 
a  Jury,  a  judgment  was  rendered  in  favor 
of  the  plaintiff  in  error,  which  judgment 
was  aflSrmed  by  the  United  States  Circuit 
Court  of  Appeals.  84  Fed.  103,  28  C.  C.  A. 
279.  The  claim  sought  to  be  offset  in  this 
suit  and  upon  which  judgment  was  rendered 
in  favor  of  the  defendant  In  error,  is  the 
indebtedness  of  the  Belleville  &  St  Louis 
Railway  Company  to  defendant  in  error, 
and  which  it  Is  claimed  was.  In  part  the 
"other  valuable  considerations  to  It  from 
him  moving,"  specified  In  the  deed  from  the 
Belleville  &  St  Louis  Railway  Company  to 
the  plaintiff  in  error,  and  which  claim.  It 
Is  said,  the  plaintiff  In  error  assumed  and 
agreed  to  pay. 

The  basis  of  computation  of  the  referee, 
and  the  amount  for  which  he  recommended 
judgment  In  favor  of  the  defendant  In  error, 
were  as  follows,  as  appears  from  his  re- 
port: 

Defendant's  ludgment,  December  21, 
1893    tE3,0£3  2S 

Interest  to  January  11,  1902,  S  years 
and  20  days,  6  per  cent 21.3S0  17 

fH,tm  It 
Deduct  PlatntiS's  Judgments. 

Judgment  Harcb  5,  1896 $2,278  63 

Interest  on  $337.27,   8  per  Tent..   S 

years,  10  months,  8  days 167  83 

I,     41.36 68140 

Judgment  January  G,  1897 923  7S 

Interest,  6  per  cent.,  G  years  and  t 
days     , 278  01 

4,81»«6 

Balance $70,0(8  7G 

To  this  amount  was  added  Interest  on  the 
amount  found'  due  February  14,  1902,  to 
June  30,  1902,  making  the  amount  for  which 
judgment  was  rendered  $71,326.37. 

B.  H.  Canby,  Victor  Koemer,  Dill  &  Wild- 
erman,  and  Gustavus  A.  Koemer,  for  plain- 
tiff in  error.  Charles  W.  Thomas,  for  de- 
fendant in  error. 

PBR  CURIAM.  It  Is  first  contended  that 
the  judgment  exceeds  the  ad  damnum  of  the 
pleas  upon  which  judgment  was  rendered  In 
favor  of  the  defendant  In  error.  The  atten- 
tion of  the  trial  court  was  not  challenged, 
by  exception  or  otherwise,  to  the  fact  that 
the  amount  found  by  the  referee  to  be  due  the 
defendant  In  error,  and  for  which  amotmt 
he  recommended  that  defendant  In  error  have 
judgment  exceeded  the  amount  of  the  ad 
damnum  of  the  pleas.  Had  the  court's  at- 
tention been  called  to  that  fact  the  pleat 
could  readily  have  been  amended  and  the 
error  avoided.  In  Butler  v.  Cornell,  148  IlL 
276,  35  N.  B.  767,. It  is  said  that  an  objection 
to  the  report  of  a  referee,  not  made  In  the 
trial  court  by  exception,  which  might  have 
been  obviated  by  amendment,  will  not  be 

considered  on  appeal  or  writ  of  ^pl^QLK 
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MetropoHtan  Accident  Ass'h  t.  Frolland, 
161  III.  SO,  48  N.  E.  766,  62  Am.  St  Rep.  850 ; 
Prairie  State  Loan  &  Building  A8s'n  t.  Oor- 
rle,  167  111.  414  47  N.  H.  739,  and  Wheatley 
Buck  ic  Co.  y.  Chicago  Trust  &  Savings  Bank, 
167  UL  480,  47  N.  B.  711,  it  was  beld  that  an 
objection  that  the  Judgment  exceeds  the 
amount  of  the  ad  damnum  of  the  declaration 
cannot  be  raised  for  the  first  time  on  appeal. 
In  Wheatley,  Bu(&  &  Co.  v.  Chicago  Trust  & 
Savings  Bank,  snpra,  the  point  was  made 
that  the  Judgment  exceeded  the  ad  damnum 
laid  in  the  declaration.  The  court,  on  page 
484  of  167  111.,  p.  712  of  47  M.  B.,  said: 
"This,  indeed,  was  error.  But  the  error  can- 
not now  be  taken  advantage  of.  The  objec- 
tion must  be  considered  as  waived  by  reason 
of  its  not  having  been  made  in  the  trial 
Gonrt  Had  that  court's  attention  been  called 
to  the  matter,  the  objection  could  readily 
have  been  obviated.  Metropolitan  Accident 
Ass'n  V.  Frolland,  161  111.  30,  43  N.  E.  766, 
52  Am.  St  Rep.  358;  Utter  ▼.  Jaflray,  114 
111.  470, 2  N.  E.  494.  Counsel,  on  the  contrary, 
made  no  mention  of  the  error  In  either  the 
motion  for  a  new  trial  or  the  motion  in  ar- 
rest of  Judgment."  By  reason  of  the  failure 
of  the  plaintiff  in  error  to  raise  the  question 
In  the  trial  court,  the  objection  was  waived, 
and  cannot  now  be  taken  advantage  of  in 
this  court 

It  is  next  contended  that  the  pleas  of  set-off 
presented  no  defense  to  the  action,  and  that 
the  court  had  no  Jurisdiction  to  entertain 
than;  and  it  is  urged  that  the  court  by 
rendering  Judgment  thereon  in  favor  of  the 
defendant  In  error,  violated  section  1  of 
article  4  of  the  Constitution  of  the  United 
States,  which  provides,  "full  faith  and 
credit  shall  be  given,  in  each  state,  to  the 
public  acts,  records  and  Judicial  proceedings 
of  every  other  state,"  as  it  is  said  a  set-otT 
against  a  Judgment  is  not  permitted  by  the 
laws  of  the  state  of  Missouri.  The  validity 
of  the  Judgments  rendered  in  favor  of  plain- 
tiff in  error  by  the  Missouri  court  and  upon 
which  suit  was  brought,  was  not  attacked, 
but  full  ftiith  and  credit  were  given  thereta 
Under  the  statute  of  this  state  (Hurd's  Rev. 
St  1903,  c.  110,  i  19),  demands  upon  simple 
contracts  may  be  set  off  against  demands  up- 
on Judgments,  which  statute  Includes  a  Judg- 
ment rendered  by  a  court  of  the  state  of 
Missouri  as  well  as  a  Judgment  rendered  by 
a  court  in  this  state.  It  has  imiformly  been 
held  that  each  of  the  states  of  the  Union  may 
pass  a  law  limiting  the  time  within  which  an 
action  may  be  brought  in  said  state  upon  a 
Judgment  rendered  in  a  court  of  another 
state,  without  thereby  depriving  the  Judg- 
ment of  the  full  faith  and  credit  which  it 
Is  entitled  to  under  the  Constitution  of  the 
United  States.  This  holding  is  based  upon 
the  ground  that  a  statute  of  limitations 
affects  only  the  remedy,  and  that  a  limitation 
law  is  a  law  of  the  forum,  and  must  control. 
Metcalf  V.  City  of  Watertown,  153  U.  S.  671, 
14  Sup.  Ct  947,  88  L.  Ed.  861.    It  is  also 


held  that  a  plea  of  set-off  Is  k  plea  to  the 
remedy.  Mineral  Point  Railroad  Co.  v.  Bar- 
ron, 88  111.  865;  Davis  V.  Morton,  5  Bush,  160, 
96  Am.  Dec.  845 ;  Second  Nat  Bank  of  Cin- 
cinnati v.  Hemingray,  31  Ohio  St  16S.  That 
being  true,  the  statute  of  the  state  wherein 
the  action  Is  brought  controls  as  to  what 
character  of  set-off.  If  any,  may  be  pleaded. 
When,  therefore,  suit  is  brought  upon  a 
Judgment  of  another 'state  in  the  courts  of 
this  state,  as  the  statute  of  this  state  permits 
demands  upon  simple  contracts  to  be  offset 
against  Judgments,  the  statute  of  this  state 
will  control.  Furthermore,  the  statute  of 
the  state  of  Missouri  upon  the  subject  of  set- 
off was  not  in  evidence,  and  the  courts 
of  this  state,  without  proof,  will  not  take 
Judicial  notice  tliereof.  In  Chicago  &  Alton 
Railroad  Co.  v.  Wiggins  Ferry  Co.,  119  V. 
S.  616,  7  Sup.  Ct  398,  30  L.  Ed.  SIO.  It  was 
said:  "Whenever  it  becomes  necessary,  un- 
der this  requirement  of  the  Constitution 
(article  4,  f  1),  for  a  court  of  one  state,  in 
order  to  give  f-alth  and  credit  to  a  public  act 
of  another  state,  to  ascertain  what  effect  It 
has  in  that  state,  the  law  of  that  state  must 
be  proved  as  a  fact  No  court  of  a  state  is 
charged  with  knowledge  of  the  laws  of  an- 
other state,  but  such  laws  are  In  that  court 
matters  of  fact,  which,  like  other  facts,  must 
be  proved  before  they  can  be  acted  upon. 
This  court  and  the  other  courts  of  the  United 
States,  when  exercising  their  original  Juris- 
diction, take  notice,  without  proof,  of  the 
laws  of  the  several  states  of  the  United 
States:  but  in  tills  court,  when  acting  un- 
der its  appellate  Jurisdiction,  whatever  was 
matter  of  fact  in  the  court  whose  Judgmmt 
or  decree  is  under  review  is  matter  of  fact 
here.  This  was  expressly  decided  In  Hanley 
T.  Donoghue,  116  U.  S.  1,  6  Sup.  Ct  242.  29 
L.  Ed.  636,  In  respect  to  the  faith  and  credit 
to  be  given  by  the  courts  of  one  state  to  the 
Judgments  of  another  state,  and  it  is  equally 
applicable  to  the  faith  and  credit  due  In  one 
state  to  the  public  acts  of  another." 

A  third  gronnd  of  reversal  urged  is  tliat 
the  liability  of  plaintiff  In  error  to  pay  the 
defendant  in  error  the  debt  dne  him  by  the 
Belleville  &  St  Louis  Railway  Company 
was  determined  In  favor  of  plaintiff  in  error 
in  the  suit  brought  by  said  company,  for  the 
use  of  defendant  in  error,  against  plaintiff 
in  error,  in  the  circuit  court  of  St  Glair 
county,  and  removed  by  the  latter  to  the 
United  States  Circuit  Court  and  Judgment 
there  rendered  in  his  favor^  whidi  Judgmoit 
was  affirmed  by  the  Circuit  Court  of  Appeals, 
and  therefore  that  question  Is  in  this  suit 
res  Judicata.  The  exception  to  the  referee's 
report  which  is  claimed  to  raise  this  ques- 
tion is  the  fifth,  as  follows:  "The  referee 
failed  to  find  that  the  claim  made  that 
Leatbe  absolutely  promised  to  pay  the  debts 
of  the  Belleville  &  St  Louis  Railway  Com- 
pany had  been  adjudicated  in  favor  of  said 
Leathe  and  against  said  Thomas,  as  shown 
by  the  evidence."  The  only  error  asalsnied 
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In  the  Appellate  Court  wfaicb  can  be  said  to 
present  for  decision  the  ruling  of  the  court 
on  that  exception  is  the  general  assignment 
of  error:    "The  court  erred  in  overruling  ex- 
ceptions of  appellant  to  the  report  of  the 
referee."    While  the  exception  and  asslgn- 
mtsat  of  error  are  entirely  too  general   to 
properly  raise  the  <iuestlon  of  former  ad- 
judication insisted  upon  in  the  argument,  U 
.the  objection  bad  been  aptly  made,  the  Ap- 
pellate  Court  considered   and  decided    that 
question.    In  the  original  argument  in  this 
ccrart  the  defendant  in  error  did  not  urge 
the  point,  and,  in  passing  upon  the  foregoing 
alleged  error,  we  reached  the  conclusion  that, 
as  applied  to  the  third  and  fourth  pleas,  the 
circuit  court  erred  in  overruling  the  excep- 
tion, and,  the  argument  on  that  branch  of 
the  case  being  mainly  directed  to  those  pleas, 
we  reversed  the  judgments  of  the  circuit  and 
AmKlIate  Courts,  and  remanded  the  cause; 
Inadvertently  overlooking  the  Issues  made  on 
th&  first  and  second  pleas.    As  already  shown, 
the  first  plea  was  the  common  counts  In  as- 
eompsit,  and  the  second  was  a  special  plea  or 
count  setting  up  facts  showing  that  the  plain- 
tiff below  was  indebted  to  the  defendant  upon 
a  certain  contract  between  them  and  other 
parties,  which  had  no  relevancy  whatever  to 
the  alleged  promise  of  the  plaintiff  to  pay 
the  debts  of  the  Belleville  &  St  Louis  Ball- 
way    Company.    The   agreement    set   up   in 
the  second  count  bears  date  January  24, 1883, 
and  was  executed  by  Bdward  L.  Thomas, 
Samuel  H.  Leatbe,  Bart  ^.  Adams,  and  Iia> 
den  M.  Chlpley,  by  which  the  other  parties 
agreed   to   transfer   to   Samuel   H.    Leathe 
$255,000  of  the  stock  of  the  Belleville  &  St 
Iiouls  Ballway  Company,  and  to  Luclen  M. 
Gblpley  $78,300  of  said  stock;  they  to  fut^ 
nlsb   funds   to    carry    on    the   construction 
of  the  railway,  and  to  negotiate  and  sell 
$500,000  of  5  per  cent  bonds  of  said  com- 
pany.   The  plea  then  shows  that  In  pur- 
suance of  and  in  carrying  out  the  objects  and 
purposes  of  that  agreement,  certain  things 
were  done  by  the  parties  and  by  said  railway 
company,  and  concludes  with  the  averment 
that  the  plaintiff  sold  said  bonds  In  said 
ccHitract  mentioned  for  the  sum  of  $500,000, 
which  said  sum  he  then  and  there  received; 
that  the  plaintiff  expended  in  building  said 
railway   under   said   contract   the    sum    of 
$300,000;  that  there  was  at  the  time  of  mak- 
ing said  contract  due  defendant  a  large  sum 
of  money,  to  wit  the  sum  of  $65,000,  which 
was  to  be  paid  said  defendant  as  in  said 
contract  specified;  that  said  plalntilC,  after 
receiving   said   sum    so   expended   by    him 
tinder  said  contract  and  agreement,  had  re- 
maining in  his  hands,  and  still  has,  as  the 
proceeds  of  the  sale  of  said  bonds,  a  large 
stun  of  money,  to  wit,  $200,000,  out  of  which, 
1>7    the  terins   of  said   contract,,   said  sum 
BO  due  said  defendant  as  aforesaid  was  due 
and  payable,  by  means  whereof  plaintiff  be- 
came liable  to  pay  to  said  defendant  said  sum 
of  $05,000,  which  said  sum  of  moh^y  so  due 


from  the  plaintiff  to  tlie  defendant  as  afore- 
said exceeds  the  damages  sustained  by  the 
plaintiff  by  reason  of  the  nonpayment  by  the 
defendant  ot  the  said  several  judgments  in 
said  declaration  mentioned,  "and  out  of  which 
said  sum  of  money  the  defendant  Is  ready 
and  willing,  and  hereby  offers,  to  set  off  and 
allow  to  the  plaintiff,"  etc.  The  sufficiency 
of  this  and  the  preceding  plea  is  In  no  way 
questioned  as  presenting  subsisting  causes 
of  action,  and  It  is  not  denied  that  a  general 
judgment  on  the  whole  evidence  is  unaffected 
by  the  failure  to  sjustatn  any  other  count 
Our  practice  act  expressly  provides  that  no 
judgment  shall  be  reversed  on  the  ground  of 
a  defective  count  if  there  remains  a  sufficient 
one  to  sustain  the  verdict  and  it  would  seem 
to  follow  that  no  judgment  should  be  revers- 
ed for  a  failure  to  prove  one  or  more  causes 
of  action  where  others  have  been  proven. 
The  findings  of  the  circuit  and  appellate 
courts  are  conclusive  in  this  case  that  the  evi- 
dence sustained  the  first  and  second  counts 
of  the  declaration.  In  fact  it  Is  not  claimed 
that  there  was  an  absence  of  evidence  fairly 
tending  -to  prove  the  allegations  of  the  first 
and  second  pleas.  We  have  held  that  the 
finding  of  the  referee  Is  entitled  to  the  same 
weight  and  credit  as  the  verdict  of  a  jury, 
and  that  the  judgment  of  the  Appellate  Court 
on  appeal  from  that  of  the  trial  court  on  his 
finding  is  final  as  to  the  questions  of  fact 
Story  V.  De  Armond,  ITO  111.  510,  53  N.  B.  990; 
Butler  V.  Cornell,  148  111.  276,  35  N.  E.  767. 
We  have  carefully  examined  the  exceptions 
filed  to  the  seferee's  report,  and  find  no  one 
of  them  which  con  be  applied  to. the  issues 
und^  the  first  and  second  pleas. 

It  is  insisted  on  behalf  of  plaintiff  in  error 
that  these  issues  were  l^ored  upon  the  trial: 
that  the  real  question  decided  arose  on  the 
third  and  fourth  pleas,  and  that  the  referee 
based  bis  conclusions  upon  the  findings  of 
fact;  that  the  plaintiff  in  error  agreed,  as  a 
consideration  for  the  conveyance  to  him,  to 
pay  tbe^ebts  of  the  railway  company.  There 
is  a  volume  of  evidence  in  the  record,  not  ab- 
stracted, on  the  issues  made  on  the  second 
plea.  There  is  also  sufficient  testimony 
shown  by  the  record  and  abstract  to  author- 
ize a  recovery  under  the  first  plea,  independ- 
ent of  the  judgment  of  December  21,  1883. 
The  finding  of  the  referee  is  not  based  on  any 
particular  plea.  That  finding  and  the  judg- 
ment thereon  are  as  well  supported  by  the 
first  as  by  either  the  third  or  fourth  plea. 
While  the  referee  made  the  judgment  for 
$53,022.23  in  favor  of  the  defendant  the  basis 
of  his  finding  as  to  the  amount  due  him,  that 
fact  does  not  prove  that  such  judgment  was 
the  only  evidence  in  the  record  upon  which  it 
could  have  been  based.  We  have  no  means 
of  determining  on  this  record  that  the  first 
and  second  pleas  were  not  treated  as  pre- 
senting substantial  issues  in  the  case.  The 
judgment  of  the  Circuit  Court  of  the  United 
States,  afiBrmed  by  the  Circuit  Conrt  of  Ap- 
peals,  cannot  affect  i^%r^^%<^i;&^W,i: 
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under  the  first  and  second  pleas,  and  evi- 
dently counsel  for  plaintiff  in  error  so  under- 
stood, the  replication  being  general  as  to 
tbem,  and  the  prior  adjudication  only  applied 
to  the  third  and  fourth  pleas  by  replication. 
We  think,  therefore,  that  the  Judgment  of  the 
Appellate  Court  must  be  affirmed  without 
reference  to  the  third  and  fourth.  In  fact, 
counsel  for  plaintiff  in  error  virtually  concede 
that  the  cause  of  action  set  up  In  the  second 
count  is  not  barred  by  any  former  adjudica- 
tion. They  say:  "It  may  be  that  Thomas 
has  a  right  to  an  accounting  under  the  con- 
tract of  January  24,  1893,  set  up  by  him  in 
bia  second  plea  of  set-off.  So  far  as  the 
opinion  of  this  court  may  be  construed  to 
deprive  Thomas  of  this  right,  we  concede, 
the  opinion  should  be  modified." 

The  question  of  damages  Is  one  of  fact,  to 
be  determined  from  the  evidence,  not  re- 
viewable In  this  court 

Our  conclusion  is  that  the  judgment  of  the 
Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 

HAND,  J.,  and  CARTWRIGHT,  O.  J.  (dis- 
senting). In  this  case  the  defendant  In  error 
filed  four  pleas  of  set-off.  The  first  consisted 
of  the  common  counts  for  money  had  and 
received,  interest,  and  an  account  stated. 
The  second  was  based  on  the  agreement  of 
January  24,  1893,  set  out  in  full  in  the  state- 
ment preceding  the  majority  opinion.  The 
third  la  based  on  the  consideration  for  the 
conveyance  to  plaintiff  in  error  made  March 
25,  ,1893,  by  the  Belleville  &  St  Louis  Rail- 
way Company,  of  certain  property,  etc.,  nam- 
ed in  its  deed,  for  one  dollar  and  "other  valu- 
able considerations,"  which  other  valuable 
considerations.  It  was  averred.  Included  the 
promise  of  plaintiff  in  error  to  pay  the  de- 
fendant m  error  the  debt  due  him  from  said 
company ;  and  it  was  alleged  that  at  the  Se^ 
tember  term,  1893,  of  the  St  Clair  county  cir- 
cuit court,  defendant  in  error  brought  suit 
against  said  company  for  the  amount  so  due 
him ;  that  the  company  notified  plaintiff  in  er- 
ror to  defend,  and  that  he  employed  counsel 
and  defended  the  suit ;  and  that  the  defendant 
in  error  recovered  Judgment  for  $53,022.23, 
which  Judgment  Is  still  in  full  force  and  effect 
It  also  sets  up  plaintiff  In  error's  efforts  to 
enjoin  the  prosecution  of  said  suit,  the  Issues 
presented,  the  full  hearing  by  the  court,  and 
the  dismissal  of  the  bill.  The  fourth  plea 
was  as  follows: 

"Fourth  plea.  And  for  further  plea  In  this 
behalf,  defendant  says  that  the  said  plaintiff 
was  before  and  at  the  time  of  the  commence- 
ment of  this  suit,  and  is  still.  Indebted  to 
him  (the  defendant)  in  a  large  sum,  to  wit, 
the  sum  of  $65,000,  upon  a  contract  thereto- 
fore entered  into  by  said  plaintiff  and  the 
Belleville  &  St  Louis  Railway  Company  for 
the  benefit  of  the  defendant;  and  defendant 
avers  that  on,  to  wit,  the  25th  day  of  March, 
1893,  said  Belleville  &  St  Louis  Railway 
Company   executed   and   delivered   to   said 


plaintiff  a  deed  as  follows,  that  Is  to  say: 

"  "The  grantor,  the  Belleville  and  St  Louis 
Railway  Company,  a  corporation  of  the  State 
of  Illinois,  in  consideration  of  one  dollar  to  it 
in  hand  paid  by  Samuel  H.  Leathe,  of  the 
city  of  St  Louis,  Missouri,  and  of  other  val- 
uable considerations  to  it  from  him  moving, 
hereby  grants,  bargains  and  sells,  conveys 
and  confirms  onto  the  said  Samuel  H.  Leathe 
all  the  following  described  lands,  situated  in 
the  county  of  St  Clair  and  State  of  Illinois : 
All  that  tract  of  land  conveyed  by  the  St 
Louis,  Alton  and  Terre  Haute  Railroad  Com- 
pany to  the  said  grantor  by  deed  dated 
December  12,  1890,  and  recorded  herewith, 
reference  being  made  to  said  deed  for  a 
more  particular  description  thereof;  also 
all  the  rights  of  way,  easem«it8,  grading 
and  superstructure  thereon,  acquired  by  or 
for  the  grantor  for  the  purpose  of  build- 
ing a  railroad  between  Belleville  and  East 
St  LoTils.  And  the  grantor  covenants  and 
agrees  to  and  with  the  said  Leathe,  that  It 
will,  upon  demand,  convey,  by  good  and  prop- 
er deed  of  conveyance,  to  said  Leathe  and  his 
assigns,  any  land,  easements  and  right  of 
way,  privileges  or  immunities,  it  may  here- 
after acquire. 

"  'Dated  this  25th  day  of  March,  A.  D.  1893. 
« "The  Belleville  and  St  Louis  Railway  Co, 
"'By   Edward   L.   Thomas, 

"President     [Seal.] 

"'Attest:    Henry  M.  Needles,  Secretary. 

"  'We,  the  undersigned,  being  all  the  8to<±- 
holders  of  the  Belleville  and  St  Louis  Com- 
pany, hereby  ratify  and  confirm  the  fore- 
going deed.  Bart  S.  Adams,  Heniy  M.  Need- 
les, Jolm  T.  Taylor,  A.  Boling,  Edward  L. 
Thomas,  Josephine  Johnson,  by  Bidward  L. 
Thomas,  Proxy. 

"•State  of  Illinois,  St  Clair  County  as.: 
Before  me,  A.  F.  Miller,  a  notary  public  in 
and  for  said  county,  this  day  appeared  Ed- 
ward L.  Thomas  and  Henry  M.  Needles,  per^ 
sonally  known  to  me  to  be  the  persons  whose 
names  are  subscribed  to  the  foregoing  in- 
strument, and  who,  being  by  me  duly  sworn, 
upon  oath  state  that  said  Thomas  signed 
the  name  of  the  Belleville  and  St  Louis 
Railway  Company  to  the  said  instrument  for 
the  uses  and  purposes  therein  set  forth,  tm 
president  of  said  company ;  that  he  la  presi- 
dent of  said  company,  and  executed  said  deed 
as  president  by  order  of  the  stockholders  of 
said  company,  whose  names  are  subscribed 
thereto  also;  that  said  Needles  Is  secretary 
of  said  company,  and  that  he  attached  the 
seal  of  said  company  to  said  instrument 
by  direction  of  said  stockholders. 

"'In  witness  whereof  I  have  hereunto  act 
my  hand  and  notarial  seal  this  25th  day 
of  March,  A.  D.  1893.  A.  F.  Miller,  Notary 
Public. 

"  'Filed  March  25, 1893,  at  2 :27  o'clock  p.  m.' 

"And  defendant  avers  that  said  deed  was 

then  and  there  accepted  by  said  plaintiff; 

and  defendant  further  avers  that  the  property 

described  in  said  deed  was,  at  t^  f3fpfi,9(  the 
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executing  and  delivering  of  the  same  to  plain- 
tiff as  aforesaid,  of  great  value,  to  wit,  of 
the  valae  of  $100,000;  and  defendant  avers 
that  said  Belleville  &  St  liOnls  Railway  Ck>i&- 
pany  was  at  the  time  of  the  making,  execut- 
ing, and  delivering  of  said  deed,  and  the  ac- 
ceptance thereof,  indebted  to  divers  persona 
In  large  sums  of  money,  to  wit,  In  sums  ag- 
gregating the  sum  of  $90,000;  and  defendant 
avers  that  part  of  the  Indebtedness  of  said 
railway  company  was  its  Indebtedness  to  this 
defendant,  in  the  sum  of,  to  wit,  $65,000; 
and  defendant  avers  that  at  the  t)me  of  the 
making,  executing,  delivering, ,  and  accepting 
of  said  deed  to  and  by  said  plaintiff,  said 
plaintiff  had  notice  of  said  indebtedness  of 
said  railway  company,  and  be  had  full  knowl- 
edge of  the  amount  thereof;  and  defendant 
avers  that  the  consideration  in  said  deed  mov- 
ing from  said  plaintiff  to  said  railway  com- 
pany was  the  agreement  and  promise  of  the 
said  plaintiff,  then  and  thtxe  entered  into  and 
made  with  the  said  railway  company,  that 
said  plaintiff,  as  the  consideration  and  pay- 
ment for  the  property  thereby  to  him  convey- 
ed, would  pay  and  satisfy  the  said  indebted- 
ness of  the  said  railway  company  to  said  di- 
vers parties,  among  whom  was  this  defendant, 
and  that  said  plaintiff,  In  consideration  there- 
of, agreed  and  promised  to  pay  to  said  defoid- 
ant,  within  a  reasonable  time  thereafter  to 
elapse,  the  said  Indebtedness  of  said  railway 
company  to  this  defendant,  amounting  to  said 
stun  of,  to  wit,  $65,000,  which  time  has  long 
since  elapsed,  and  the  plaintiff  has  not  paid 
said  sum,  nor  any  part  thereof,  to  the  defend- 
ant, by  means  whereof  the  plaintiff  has  be- 
come liable  to  pay  to  said  defendant  said  sum 
of  money,  to  wit,  $65,000,  which  sum  of  money 
so  due  from  the  plaintiff  to  the  defendant, 
aforesaid,  exceeds  the  damages  sustained 
by  the  plaintiff  by  reason  of  the  nonpayment 
by  the  defendant  of  the  said  several  judg- 
ments in  the  said  declaration  mentioned,  and 
oat  of  which  said  sum  of  money  the  defend- 
ant is  ready  and  willing,  and  hereby  offers, 
to  set  off  and  allow  to  the  plaintiff  the  full 
amount  of  the  damages ;  and  this  the  defend- 
ant is  ready  to  verify,  wherefore  he  prays 
Judgment,"  etc 

Demurrers  were  overruled  to  said  pleas, 
whereupon  the  plaintiff  in  error  filed  a  gen- 
eral replication  thereto,  and  a  special  rep- 
lication to  the  third  and  fourth  pleas,  which 
was  in  part  as  follows:  "The  plaintiff  says 
that  the  defendant  heretofore  impleaded  him 
(the  plaintiff)  in  an  action  in  assumpsit  be- 
gun in  the  name  of  the  Belleville  &  St 
ILionls  Railway  Ck)mpany,  for  the  use  of  Ed- 
ward L.  Thomas,  in  the  clrcolt  court  of 
St  Clalr  county,  Illinois,  to  the  April  term,  A. 
D.  1894,  in  a  plea  of  trespass  on  the  case 
on  promises,  to  the  damage  of  the  plain- 
tiff of  $60,000,  for  not  performing  the 
very  same  promises  in  said  third  and 
fourth  pleas  of  set-off  mentioned,  and  such 
proceedings  were  thereupon  had  that  at  the 
same  term   of  said  court  said  cause  was 


removed  to  the  Circuit  Court  of  the  United 
States  for  the  Southern  District  of  Illinois, 
and  afterwards.  In  said  court  last  named, 
which  had  jurisdiction  of  the  persons  and 
the  subject-matter,  such  proceedings  were 
had  that  by  the  consideration  of  said  court 
the  issues  were  found  for  the  defendant  in 
said  cause  (the  plaintiff  herein),  and  that  the 
said  plaintiff  herein  recovered  his  costs  by 
him  in  defense  of  said  cause  expended."  To 
the  replication  nul  tlel  record  was  pleaded. 

The  declaration  In  the  case  of  the  Belle- 
ville &  St  Lonis  Railway  Company,  for  the 
use  of  Edward  L.  Thomas,  against  the  plain- 
tiff in  error,  tried  in  the  United  States  Cir- 
cuit Court  originally  contained  three  counts. 
The  first  count  was  dismissed,  and  the  case 
tried  upon  the  second  and  third  counts  of 
the  declaration,  which  were,  in  substance, 
as  follows: 

"Second  Count  And  whereas,  also,  the 
defendant  on  the  26th  day  of  March,  1893, 
at  the  county  of  St  Clair  aforesaid,  being 
then  and  there  the  owner  of  a  large  tract  of 
valuable  real  estate,  conveyed  the  same,  by 
deed  of  that  date,  duly  executed  and  ac-  ^ 
knowledged  and  delivered,  to  Samuel  H. 
Leathe,  the  defendant,  for  a  consideration 
of  one  dollar  and  other  valuable  considera- 
tions moving  from  him,  the  said  Samuel  H. 
Leathe,  defendant  to  It  the  said  Belleville 
and  St  Louis  Railway  Company,  plaintiff; 
and  plaintiff  avers  that  the  said  defendant 
then  and  there  accepted  said. deed;  and 
plaintiff  further  avers  that  the  other  valu- 
able consideration  moving  from  said  defend- 
ant to  said  plaintiff  was  the  promise  and 
agreement  of  said  defendant  then  and  there 
made  in  consideration  of  said  deed,  and  as 
payment  of  the  purchase  money  of  the  prop- 
erty conveyed  by  said  deed,  that  he  (the 
defendant)  would  then  and  there  satisfy  and 
pay  the  indebtedness  of  the  plaintiff  then 
and  there  existing  and  due  from  the  plain- 
tiff to  divers  parties;  and  plaintiff  further 
avers  that  it  was  then  and  there  Indebted  to 
Edward  L.  Thomas  in  a  large  sum  of  money, 
to  wit  In  the  sum  of  $60,000,  of  which  the 
defendant  then  and  there  had  full  notice; 
and  plaintiff  further  avers  that  the  said  in- 
debtedness of  the  plaintiff  to  Edward  L. 
Thomas  was  part  of  the  indebtedness  of 
plaintiff  then  and  there  promised  and  agreed 
to  be  paid  by  said  defendant  as  part  of  the 
consideration  of  said  deed;  and  the  plaintiff 
farther  avers  that  at  the  September  term, 
1893,  of  the  circuit  court  in  and  for  said 
county  of  St  Clalr  and  state  of  Illinois  (a 
court  havingtull  Jurisdiction  over  such  mat- 
ters), the  said  Edward  L.  Thomas  commen- 
ced an  action  against  the  said  Belleville  & 
St  Louis  Railway  Company  to  recover  said 
amount  due  him;  and  plaintiff  further  avers 
that  It  caused  the  said  defendant  td  be 
notified  of  the  pendency  of  said  suit  and 
authorized  the  said  defendant  to  use  Its  said 
name  In  defending  said  suit;   and  plaintiff 
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further  avers  that  said  defendant,  in  pur- 
suance of  Bald  notice,  employed  counsel,  and 
filled  pleas,  and  entered  Into  and  upon  the 
defense  of  said  cause;  and  plaintiff  further 
avers  that  the  issue  In  said  cause  was 
whether  the  amount  claimed  hy  said  Thomas 
was  then  due  and  payable  to  him,  the  said 
Edward  L.  Thomas;  and  plaintiff  further 
avers  that  after  trial  of  the  said  cause, 
upon  evidence  introduced  by  said  defendant 
as  well  as  by  said  Edward  L.  Thomas,  the 
said  court  rendered  judgment  on  said  cause 
for  said  Thomas  In  the  sum  of  $53,022.23, 
which  said  judgment  is  in  full  force  and  ef- 
feet,  and  which  the  plaintiff  is  ready  to 
show  by  the  record  thereof,  here  now  shown 
in  court;  and  plaintiff  avers  that  such  judg- 
ment has  not  been  paid,  bat  remains  still 
due  and  unpaid  and  in  full  force  and  effect; 
and  plaintiff  avers  that  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  said  defend- 
ant, in  consideration  thereof,  promised  the 
plaintiff  to  pay  it  the  said  amount  of  said 
judgment,  according  to  its  legal  tenor  and 
effect,  for  the  use  aforesaid,  when  thereunto 
afterwards  requested. 

"Third  Count  And  whereas,  also,  the 
plaintiff  on  the  ^th  day  of  March,  1893,  at 
the  county  of  St  Clair  aforesaid,  being  then 
and  there  the  owner  of  a  large  tract  of  valu- 
able land,  conveyed  the  same  by  deed  of  that 
date,  duly  executed  "and  acknowledged  and 
delivered,  to  Samuel  H.  Leathe,  the  defend- 
ant, for  and  in  consideration  of  one  dollar 
and  other '  valuable  considerations  moving 
from  him,  the  said  Samuel  H.  Leathe,  de- 
fendant, to  it,  the  said  Belleville  &  St  Louis 
Railway  Company,  plaintiff;  and  the  plain- 
tiff avers  that  the  other  valuable  considera- 
tions moving  from  said  defendant  to  said 
idaintiff  were  the  promise  and  agreement 
of  said  defendant  then  and  there  made  in 
consideration  of  said  deed,  and  as  payment 
of  the  purchase  money  of  the  property  con- 
veyed by  said  deed,  that  be  (the  defendant) 
would  then  and  there  satisfy  and  pay  the 
Indebtedness  of  the.  plaintiff  then  and  there 
existing  and  due  from  the  plaintiff  to  divers 
parties;  and  the  plaintiff  further  avers  that 
It  was  then  and  there  Indebted  to  Edward 
L.  Thomas  in  a  large  sum  of  money,  to  wit 
In  the  sum  of  $60,000,  of  which  the  defend- 
ant then  and  there  had  full  notice;  and 
plaintiff  further  avers  that  the  said  indebted- 
ness of  the  plaintiff  to  Edward  L.  Thomas 
was  part  of  the  indebtedness  of  plaintiff 
then  and  there  promised  to  be  paid  by  said 
defendant  as  part  of  the  consideration  of 
said  deed;  and  plaintiff  further  avers  that 
at  the  September  term,  1883,  of  the  circuit 
conrt  in  and  for  said  county  of  St.  Clair  and 
state  of  nitnols,  and  the  court  having  full 
jurisdiction  over  such  matters,  the  said  Ed- 
ward I^  Thomas  commenced  action  against 
the  Belleville  &  St.  Louis  Railway  Company 
'  to  recover  said  amount  due  him;  and  plain- 
tiff further  avers  that  it  caused  the  said  de- 
fendant to  be'  notified  of  the  pendency  of 


the  said  suit  and  authorized  the  said  de- 
fendant to  use  its  said  name  in  defending 
said  suit;  and  plaintiff  further  avers  that 
the  defendant,  in  pursuance  of  said  notice, 
employed  counsel  and  filed  pleas,  and  enter- 
ed into  and  upon  the  defense  of  said  cause; 
and  plaintiff  further  avers  that  the  issue  of 
said  cause  was  as  to  whether  the  amount 
claimed  by  said  Thomas  was  then  doe  and 
payable  to  him,  the  said  Thomas;  and  plain- 
tiff further  avers  that  after  the  trial  of  said 
cause,  upon  evidence  Introduced  by  the  said 
defendant  as  well  as  by  said  Edward  L. 
Thomas,  the  said  court  rendered  Judgment 
on  said  cause  for  said  Thomas  In  the  sum  of 
$53,022.23,  which  said  judgment  is  in  fnll 
force  and  effect,  and  which  plaintiff  la  ready 
to  show  by  the  record  thereof,  here  now 
shown  in  coiirt;  and  plaintiff  avers  that 
said  judgment  has  not  been  paid,  bnt  re- 
mains still  due  and  unpaid,  and  in  full  force 
and  effect;  and  plaintiff  further  avers  tliat 
before  the  trial  of  the  said  cause,  and  while 
the  same  was  standing  for  trial,  the  said  de- 
fendant, In  bis  name  and  in  the  name  of  the 
Belleville  &  St  Louis  Railway  Company 
and  the  Belleville  City  RaUway  Company, 
filed  in  said  court  a  bill  for  injunction 
against  the  said  Edward  L.  Thomas,  to  en- 
join him  from  proceeding  with  said  cause, 
and  from  recovering  a  judgment  against  the 
said  Belleville  &  St  Louis  Railway  Company 
on  said  indebtedness;  that,  among  other 
things,  one  of  the  issues  made  by  said  bill 
and  answer  thereto  was  as  to  whether  the 
amount  claimed  by  said  Thomas  from  said 
Belleville  &  St  Louis  Railway  Company 
was  then  due  and  payable,  and  whether 
said  defendant  had  assumed,  by  reason  of 
said  deed  and  as  a  consideration  therefor, 
the  payments  of  the  debts  of  the  said  Belle- 
ville &  St  Louis  Railway  Company,  of  which 
the  amount  claimed  by  said  Thomai^  was 
one;  that  upon  said  issue  a  full  hearing  was 
had,  and  it  was  then  and  there  fully  ad- 
judicated, and  said  injunction  was  denied, 
and  said  bill  dismissed,  and  thereupon  said 
judgment  was  rendered  in  said  suit  brongbt 
"by  the  said  Thomas  against  the  Belleville  & 
St  Louis  Railway  for  said  sum  of  153,022.23, 
and  costs  of  suit;  and  plaintiff  avers  that 
it  was  then  and  there  fully  determined  and 
adjudicated  by  said  court  that  said  sum  was 
due  and  payable  to  the  said  Thomas,  and 
that  the  said  defendant  bad  assumed  the 
payment  of  said  indebtedness  of  said  Belle 
ville  &  St  Louis  Railway  Company  In  con- 
sideration of  tb«;  conveyance  to  him  of  said 
property  by  said  deed  as  aforesaid,  and  tha; 
the  court  determined  and  adjudicated  the 
same  upon  the  voluntary  coming  Into  said 
court  by  the  said  defendant  and  asking  by 
said  bill  an  adjudication  thereof,  all  of  which 
the  plaintiff  here  now  shows  to  the  court  b; 
the  record  and  proceedings  and  Judgment 
and  decree  of  said  court  in  said  cause,  here 
now  presented  to  the  court;  and  plalntiif 
avers  that  afterT^a^  Jo^i^^^the  day 
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and  year  afdresaia,  at  tbe  ccanty  aforesaid, 
said  defendant,  in  consideration  thereof, 
promised  the  plaintiff  to  pay  It  the  said 
amount  of  said  Judgment  according  to  Its 
l^al  tenor  and  effect,  for  the  nse  aforesaid, 
when  thereunto  afterwards  requested,  and, 
although  often  requested,  defendant  has  not 
paid  said  scTeral  sums  of  money,  or  any  or 
either  of  them,  or  any  part  thereof,  to  plain- 
tiff, for  the  use  aforesaid,  but  to  do  so  has 
hitherto  and  still  dotti  refuse,  to  the  damage 
of  the  plaintiff,  for  the  use '  aforesaid,  of 
$60,000,  wherefore  it  brings  suit,"  etc. 

The  defendant  pleaded  tbe  general  Issue, 
and  a  Jury  was  waived,  and  the  case  was 
tried  by  tbe  court  The  plaintiff  introduced 
tbe  record  in  tbe  action  at  law  In  the  8t 
Clair  county  circuit  court,  wherein  Edward 
I<.  Thomas  was  plaintiff,  and  tbe  BelleTllle 
ft  St  Louis  Railway  Company  was  defend- 
ant, la  which  action  the  plaintiff  recovered 
judgment  against  tbe  defendant  for  $53,022.- 
23,  and  proved  that  the  plaintiff  in  error 
vma  given  notice  to  defend,  and  that  he  did 
defend  In  the  name  of  tbe  railroad  company ; 
also  the  record  In  the  chancery  suit  where- 
in tbe  plaintiff  In  error  tbe  Belleville  &  St 
Ijouis  Railway  Company  and  the  BelleviUB 
City  Railway  Company  were  complainants, 
and  tbe  defendant  In  error  was  defendant 
in  whlcb  suit  tbe  evidence  was  preserved 
in  the  decree,  and  rested.  The  defendant 
Introduced  no  evidence,  but  at  the  close  of 
the  plaintiff's  evidence  moved  the  court  to 
exclude  tbe  evidence  and  render  Judgment 
for  the  defendant  Tbe  court  took  the  case 
imder  advisement  and  thereafter  sustained 
Mid  motion  to  exclude  the  evidence,  and 
rendered  Judgment  for  tbe  defendant  and 
•gainst  tbe  plaintiff  for  costs,  which  Judg- 
■inent  upon  writ  of  error,  was  a£9rmed  by 
tile  United  States  Circuit  Court  of  Appeals. 
84  Fed.  103,  28  C.  C.  A.  279. 

No  evidence  was  introduced  to  sustain 
either  the  first  or  second  pleas  filed  by  the 
defendant  In  error,  and  tbe  recovery  was 
had  under  tbe  third  and  fourth  pleas,  as 
deariy  appears  from  the  report  of  the 
referee  referred  to  in  tbe  majority  opinion. 
If  the  Judgments  of  tbe  circuit  and  appellate 
courts  can  be  sustained,  they  must  be  sus- 
tained under  the  ttalrd  and  fourth  pleas,  to 
which  a  replication  of  res  Judicata  was 
Interposed,  and  which  replication,  if  good. 
Is  a  bar  to  a  recovery  under  the  third  and 
fourth  pleas,  and  defeats  the  defendant  in 
error's  set-off. 

We  think  it  clear,  if  the  defendant  in 
error  had  recovered  a  Judgment  In  the  Unit- 
ed States  Circuit  Court  against  the  plaintiff 
In  error  upon  the  case  made  there,  and  tiiat 
judgment  bad  been  satisfied.  It  would  be  a 
bar  to  a'  recovery  upon  the  cause  of  action 
set  up  In  the  third  and  fourth  pleas  of  set- 
off filed  In  this  case,  as  it  is  evident  from 
fbe  declaration  filed  In  tbe  case  of  the  Belle- 
rille  &  St.  Louis  Railway  Company,  for  the 
nse  of  Edward  L.  Thomas,  against  Samuel 
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H.  Leatlie,  and  tb«  tiilrd  and  fourth  pleas 
of  setoff  filed  in  this  case,  that  tbe  defend- 
ant in  error  In  eacb  case  was  attempting  to 
recover  Judgment  against  tbe  plaintiff  in 
error  for  the  same  demand,  viz.,  tbe  debt 
of  the  Belleville  &  St  Louis  Railway  Com- 
pany to  the  defendant  In  error,  which  It 
was  averred  the  plaintiff  in  error  had  agreed 
to  pay.  The  defendant  in  error  failed  In  tbe 
case  In  tbe  United  States  Circuit  Court  by 
reason  of  tbe  fact  that  be  did  not  prove  that 
the  plaintiff  In  error  had  agreed  to  pay  said 
debt  In  that  suit  tbe  defendant  in  error 
relied  upon  the  record  in  tbe  action  at  law 
brongbt  by  blm  agalmit  the  Belleville  & 
St  Louis  Railway  Company,  and  the  record 
In  the  chancery  suit  brongbt  by  the  plaintiff 
in  error  and  said  railroad  companies  against 
him,  to  establish  his  debt  and  the  plaintiff 
in  error's  promise  to  pay  it  but  the  court 
held  the  proof  was  not  suflScient  to  entitle 
him  to  recover  Judgment  tigalnst  plaintiff 
in  error.  The  United  States  Circuit  Court 
found  the  Issues  for  the  defendant  and 
rendered  Judgment  against  the  plaintiff  for 
costs,  which  was  a  final  Judgment 

In  Zimmerman  v.  Zimmerman,  15  HI.  6i, 
a  Judgment  was  entered  by  a  Jusfiee  of  the 
peace  showing  that  the  parMes  appear^  be- 
fore the  Justice  and  went  to  trial,  and  after 
hearing  the  testimony  he  rendered  Judgment 
against  the  plaintiff  for  costs.  This  was 
beld  to  be  a  Judgment  in  bar,  and  consti- 
tuted a  good  defense  to  a  subsequent  suit 
brought  upon  tbe  same  cause  of  action.  The 
ilefendant  In  error  failed  In  the  United 
States  Olrcnlt  Court  because  his  evidence 
was  InsnfScIent  ■  to  establish  his  right  to 
Judgment  The  defendant  In  that  case.  In 
effect,  by  his  motion,  demurred  to  tbe  evi- 
dence. The  court,  in  passing  upon  that  mo- 
tion, held  the  evidence  Insufficient  to  entitle 
the  plaintiff  to  recover,  and  gaVe  Judgment 
for  tbe  defendant  Where  the  plaintiff  fails 
to  make  a  case,  and  the  court  gives  a  peremp- 
tory instruction  in  favor  of  defendant,  and 
the  court  renders  Judgment  upon  a  verdict 
of  the  Jury  returned  under  such  direction, 
It  cannot  be  doubted  tbe  Judgment  is  final 
and  upon  the  merits,  and  can  l>e  pleaded  in 
bar  of  another  action  based  upon  the  same 
facts.  We  see  no  difference  between  tbe 
legal  effect  of  such  Judgment  and  the  Judg- 
ment rendered  by  the  United  States  Circuit 
Court.  Tbe  fact  that  the  plaintiff  in  the 
case  In  the  United  States  Circuit  Court 
failed  to  prove  by  sufficient  or  competent 
evidence  thai  tbe  defendant  promised  to 
pay  to  him  the  debt  of  the  Belleville  &  St 
Louis  Railway  Company,  and  Judgment  was 
rendered  in  favor  of  the  defendant  by  rea- 
son of  the  failure  to  make  such  proof,. 'eRtl 
not  leave  that  question  an  open  one,  sub- 
ject to  be  retried  in  another  suit  A  plain- 
tiff cannot  try  his  case  by  piecemeal.  In  the 
case  at  bar  the  defendant  in  error  sub- 
mitted proof  of  the  alleged  parol  promise 
Of  the  plaintiff  In  error^to  Jga^^  ^<d^g|f^ 
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him  by  flie  Belleville  &  St  Lonla  Railway 
Company,  and  that  said  debt  tras  Included 
within  the  provision  "other  valuable  con- 
Blderatlons  to  It  from  him  moving,"  contain- 
ed In  the  deed  of  March  25,  1893.  Under  the 
declaration  on  file  In  the  case  In  the  United 
States  Circuit  Conrt,  tiie  question  of  the 
promise  of  the  plalntUf  In  error  to  pay  said 
debt,  and  that  the  same  fell  within  the  said 
provision  contained  In  said  deed,  was  put 
in  Issue  l>7  the  plea  filed  in  that  case,  and 
the  same  evidmce  would  have  been  material 
and  admissible  there.  The  defendant,  how- 
ever, saw  fit  to  rely  upon  the  record  evi- 
dence only,  and  In  this  case  he  Is  bound  b7 
the  record  made  In  that  case. 

The  doctrine  of  res  Judicata  embraces  not 
only  what  has  been  actually  determined  in 
the  former  suit,  but  also  extends  to  any 
other  matters  properly  Involved  and  which 
might  have  been  raised  and  decided  In  that 
suit  Bennitt  v.  Wilmington  Star  Mining 
Co.,  119  liL  9,  7  N.  B.  498.  In  Umlanf  T. 
Umlanf,  117  111.  580,  on  page -584,  6  N.  B. 
455,  on  page  456  (57  Am.  Bep.  880),  the 
<^urt  said:  "No  principle  Is  better  settled 
than  that,  where  a  Question  proper  for  Judi- 
cial determination  Is  directly  put  in  issue 
and  finally  determined  in  a  legal  proceeding 
by  a  court  having  competent  authority  and 
Jurisdiction  to  hear  and  determine  the  same, 
such  decision  and  determination  of  the  ques- 
tion will  be  deemed  final  and  conclusive 
upon  the  parties  and  their  privies  in  all 
future  litigation  between  them  In  which  the 
same  question  arises,  so  long  as  the  Judg- 
ment remains  unreversed  or  Is  not  other- 
wise set  aside."  In  Baiiey  v.  Bailey,  115 
III.  651,  at  page  567,  4  N.  B.  894,  at  page 
897,  the  court  said:  "As  said  in  Bogers 
T.  Higglns,  67  111.  244,  the  controversy  can- 
not be  reopened  to  hear  additional  reasons 
which  before  existed,  and  were  within  the 
knowledge  of  the  party,  in  support  of  the 
same  cause  of  action.  The  principle  of  res 
Judicata  embraces  not  only  what  actually 
was  determined  In  the  former  case,  but 
also  extends  to  any  other  matter  properly 
Involved,  and  which  might  have  been  raised 
and  determined  in  it."  And  In  Harmon  v. 
Auditor  of  Public  Accounts,  128  III.  122,  at 
page  133,  18  N.  B.  161,  at  page  164  (5  Am. 
St.  Bep.  502),  the  court  quoted  with  approval 
the  language  of  the  Supreme  Court  of  the 
United  States  in  Town  of  Beloit  v.  Morgan, 
7  Wall.  619,  19  L.  Bd.  205,  where  it  was 
said :  "The  principle  of  res  Judicata  reaches 
further.  It  extends  not  only  to  the  ques- 
tions of  fact  and  of  law  which  were  decided 
in  the  former  suit,  but  also  to  the  grounds 
of  recovery  or  defense  which  might  have 
been,  but  were  not,  presented." 

From  an  examination  of  this  record,  we 
have  been  forced  to  the  conclusion  that 
the  circuit  and  appellate  courts  erred  in 
holding  that  the  Judgment  of  the  Circuit 
Court  of  the  United  States  was  qpt  a  bar 
to  the  defendant  in  error's  right  of  recovery 


in  this  case  under  the  tliM  and  fbnrdi 
pleas  of  set-oft  filed  by  him,  aa  we  think  It 
apparent  the  question  whether  or  not  the 
plaintiff  in  error  agreed  to  pay  to  tbe  de- 
fendant In  error  the  debt  due  him  by  the 
Belleville  Si  St  Louis  Bailway  Company 
was  in  issue  in  that  case,  and  was  decided 
therein  adversely  to  the  defendant  in  error, 
and  that  that  Judgment  was  a  final  Judg- 
ment upon  the  merits,  and  binding  upon 
tiie  defendant  In  error,  and  is  res  Judicata 
of  the  question  presented  by  said  third  and 
fourth  pleas  of  set-oS,  and  that  there  can 
be  no  recovery  under  the  first  and  aecond 
pleas  for  want  of  evidence. 


(n  Ohio  SL  1) 
CINCINNATI   TBAOTION   CO.   T.   FOB- 

RBST. 
(Supreme  Court  of  Ohia    Oct  81,  1905.) 

1.  TBIAI/— iNBTBVCnOHS. 

Ttie  rule  that  tbe  court  ooght  to  adapt  its 
charge  to  the  issues  made  by  the  pleadings  and 
the  evidence  forbids  the  introduction  into  the 
charge  of  instructions  apon  anissne  not  so  raised. 
[Bd.  Note. — For  cases  in  point,  see  voL  43, 
Cent  Dig.  Trial,  Sg  584-612.] 

2.  Save— Issues  Baiseo. 

Where,  in  a  suit  to  recover  for  personal 
injuries  occasioned  by  the  alleged  negligence 
of  the  defendant,  the  petition,  after  stating  the 
facts  upon  which  the  plaintiff  bases  his  action, 
avers  that  the  plaintiff  was  free  from  fault 
and  the  answer  ie  a  general  denial,  there  is 
no  issue  of  contributory  negligence,  and  where^ 
In  sach  case,  the  testimony  tntroduoed  by  the 
plaintiff  does  not  tend  to  show  contribat<»y 
negligence,  it  is  error  for  the  conrt  to  iiitr» 
duce  the  element  of  contributory  n^ligence  ia 
its  charge  to,  the  junr  and  give  instructioiia 
thereon ;  and  where  it  is  apparent  that  the 
jury  may  have  been  misled  by  such  charge  ts 
the  prejudice  of  the  defeated  party,  the  jadff- 
ment  will  be  reversed  and  a  new  trial  awarded. 
(Syllabus  by  the  Court) 

Brror  to  Superior  Court  of  Gindnnatt. 

Action  by  Nellie  Forrest  against  tbe  do- 
dnnatl  Traction  Company  to  recover  for 
personal  injuries  by  reason  of  alleged  negli- 
gence of  the  company.  A  verdict  was 
rendered  in  her  favor,  and  Judgment  tfaereoa 
entered.  This  Judgment  was  affirmed  by  tbe 
superior  court  In  general  term,  and  the  con^ 
pany  brings  error.    Beversed. 

Joseph  Wllby,  for  plaintiff  In  error. 
Charles  W.  Baker,  tor  defoidantin  error. 

SPBAB,  J.  In  her  petition  thte  plaintiff,  as 
cause  of  action,  alleged  that  she  was  a  pas- 
senger on  a  street  car  on  the  tra<^  of  the 
company's  line  in  Cincinnati;  that  desiring 
toL  alight  at  tbe  corner  of  Flndlay  and  Vine 
streets  she  signaled  the  conductor  to  etop  at 
that  point;  that  in  response  to  said  signal, 
thereupon  the  car  did  stop  at  that  point ;  that 
she  started  to  aUgbt  from  the  car,  when. 
Just  as  she  was  about  to  step  from  the 
running  board  on  to  the  ground,  the  eondnc^ 
or  negligently,  and  before  she  was  able  to 
alight  from  the  car,  signaled  the  car  to  go 
on,  and  thereupon  the  motornum  started  the 
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ear,  an  before  plaintiff  was  able  to  alight 
from  tbe  same  to  the  groand  and  while  she 
was  In  the  act  of  ao  alighting ;  and  thereupon 
the  car  bo  aaddenly  starting  threw  plaintiff 
to  the  gronnd  before  she  was  able  to  alight 
from  the  same,  all  without  fault  and  neglt 
gence  upon  her  part,  and  wholly  by  tea* 
■on  of  the  negligence  of  the  conductor  and 
motorman,  who  were  In  charge  of  the  opera- 
tion of  the  car  and  operating  the  same  for 
the  defendant  company;  she  was  Tloleutly 
thrown  upon  the  ground  and  badly  Injored 
and  brnlBed;  that  her  left  arm  was  broken, 
and  that  she  suffered  great  pain  and  Injury 
therefrom,  and  loss  of  time.  The  answer  of 
the  company  admitted  the  allegation  that  It 
Is  a  corporation  organized  under  the  laws  of 
Ohio,  and,  excepting  this,  denied  each  and 
every  allegation  In  the  petition  contained. 
Testimony  was  given  by  plaintiff  at  the  trial 
tending  to  snpi>ort  her  claim  as  made  In  the 
petition,  and  by  defendant  tending  to  disprove 
her  claim  by  showing  that,  If  she  were  the 
person  who  met  with  an  accident  at  the  time 
and  place  stated,  it  did  not  occur  In  the 
manner  alleged  In  the  petition,  but  did  occur 
by  reason  of  the  plaintiff  undertalcing  to 
alight  before  the  car  had  come  to  a  stop,  and 
while  it  was  still  in  motion,  and  that  was  the 
■Die  cause  of  her  Injury. 

The  Issue  thus  made  was  a  simple  one. 
Did  the  accident  happen  by  reason  of  the 
negligent  starting  of  the  car  while  the  plain- 
tiff was  in  the  act  of  alighting  from  It?'  If  It 
did,  then  she  was  entitled  to  recover.  If  It 
did  not,  she  was  not  It  Is  true  that  the 
petition  contained  an  averment  that  the  acci- 
dent occurred  without  fault  or  n^ligence  on 
the  part  of  the  plaintiff  and  that  this  was 
denied  by  a  general  denial,  but  such  denial 
was  not  the  equivalent  of  an  allegation  of 
contrllratory  negligence,  because  the  entire 
Incident  Itself  as  pleaded  was  denied.  The 
elanent  of  contributory  negllgmce  could  not. 
In  the  nature  of  things,  become  a  feature  of 
'  an  event  which  did  not  occur  at  all.  From 
this  It  follows  that  there  was  no  issue  In  the 
pleadings  respecting  contributory  negligence. 
Nor  was  sudi  issue  raised  by  the  evidence. 
The  plaintiff's  testimouy  was  In  direct  sup- 
port of  her  cause  of  action  as  stated  in  the 
petition,  and  no  fact  tending  to  show  negli- 
gence on  her  part  appeared,  so  that  there  was 
nothing  of  that  character  to  be  rebutted.  If 
the  Jury  believed  the  plaiutiff's  evldraice,  a 
recovery  was  inevitable ;  if  it  disbelieved  her, 
■he  was  not  entitled  to  recover,  not  because 
of  contributory  negligence,  but  because  she 
bad  failed  to  sustain  the  cause  of  action  made 
tn  her  petition.  In  this  condition  of  the 
pleadings  and  proof,  the  trial  court  charged 
the  Jury,  in  a  charge  otherwise  properly 
covering  the  case,  that,  if  the  Jury  should 
And  that  upon  her  own  motion  the  plaintiff 
stepped  off  the  car  while  It  was  moving  so 
fast  as  to  render  the  act  dangerous,  the  plain- 
tiff was  not  in  the  exercise  of  ordinary  care, 
and,  contributing  thus  to  the  Injury,  cannot 


recover.  And.  In  another  part  of  tb*  diarge, 
that  to  entitle  the  plaintiff  to  recover  she 
must  not  only  have  made  it  appear  that  she 
was  not  at  fault — ^that  is,  that  at  the  time 
of  the  Injury  she  was  In  the  exercise  of 
ordinary  care — but  she  must  also  have  satis- 
fled  the  Jury  that  the  proximate  cause  of  the 
injury  was  the  negligent  act  of  the  employes 
of  the  company,  and  further  on  there  was 
again  introduced  the  element  of  contributory 
negligence  by  a  statement  that  If  the  accident 
happened  while  the  plaintiff  was  alighting 
from  the  car  and  before  she  had  a  reasonable 
opportunity  for  leaving  the  car  in  safety, 
without  fault  on  her  part,  then,  if  the  injury 
happened  because  of  the  negligence  of  defend- 
ant's employes,  she  could  recover. 

Contributory  negligence  on  the  part  of  a 
plaintiff  lmi>Ue8  negligence  "on  the  part  of  the 
other  party.  It  cannot  exist  without  It  Is 
the  want  of  ordinary  care  by  a  person  Injured 
by  the  negligence  of  another,  concurring  with 
such  negligence,  and  thus  contributing  to  the 
injury  as  a  proximate  cause.  See  7  Am.  & 
Bug.  Bncy.  Law,  871;  Montgomery  Gaslight 
Co.  V.  Railway  Co.,  86  Ala.  872,  B  South.  735; 
Moakler  v.  Willamette  Railway  Co.,  18  Or. 
189,  22  Pac.  948,  6  L.  B.  A.  650,  17  Am.  St 
Rep.  717;  Southern  Bell  Tel.  Co.  v.  Watts,  66 
Fed.  460,  IS  a  a  A.  679.  The  plaintiff's 
negligence  may  be  the  sole  proximate  cause 
of  the  injury,  but  it  Is  not  In  such  case  con- 
tributory negligence,  because  to  contribute  is 
to  have  a  share  in  some  act  or  effect  to  lend 
assistance,  or  aid.  Hence,  if  no  act  occurs  to 
be  aided,  there  can  be  no  act  which  is  con- 
tributory. Taken  all  together,  it  is  apparent, 
as  It  seems  to  us,  that  the  Jury  may  have 
inferred  from  the  charge  that  If  the  plaintiff. 
Instead  of  having  received  her  injuries  by 
alighting  from  a  car  which  had  at  her  request 
stopped  and  had  been  negligently  started,  had 
In  fact  undertaken  to  alight  while  the  car 
was  still  in  motion,  and  yet  In  doing  so  had 
exercised  ordinary  care,  she  might  recover. 
In  so-  charging  we  think  the  learned  trial 
court  erred,  to  the  prejudice  of  the  defendant 
It  was  entitled  to  have  the  real  issue  pre- 
sented to  the  jury  without  qualification  or 
XMmpIication.  The  sympathy  of  Jurors  is  apt 
to  be,  and  naturally  so,  with  the  Injured 
person,  especially  if  such  person  be  a  woman. 
This  fact  makes  it  all  the-  more  the  duly  of 
the  courts  to  give  the  simple  law  of  the  case 
as  presented  by  the  pleadings  and  the  evi- 
dence, so  that  both  parties  may  have  equal 
opportunity  before  the  law. 

Attention  is  called  to  that  part  of  the  record 
in  which  the  defendant's  counsel,  after  the 
charge  was  given,  requested  the  court  to 
charge  more  specifically  respecting  the  matter 
of  contributory  negligence,  as  though  this 
action  in  some  way  estopped  counsel  to  com- 
plain of  the  charge  in  that  respect  We 
think  It  does  not  have  that  effect.  The  coun- 
sel could  not  help  whfit  the  court  had  already 
said  on  that  subject  and  the  court  declined 
to  further  cbarge  upon  it  ^^^r^i n- 
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It  la  nrged,  also,  that  tbare  is  In  the  Mootd 

BO  snfBcient  exception  bj  the  defendact  to  the 
duirge.  It  Is  true  that  the  dealre  to  except 
Is  not  stated  In  the  usual  way,  but  we  think 
the  purpose  is  sufficiently  expressed,  and  that 
both  conrt  snd  counsel  so  nndorstood  It  at 
the  time. 

The  Judgment  will  be  reversed,  and  the 
cause  remanded  tor  further  proceedings  ac* 
cording  to  law. 
■  Beversed. 

DAVIS,   O.   T„  and   SHADOE  and   8UH- 
MBBS,  JJ,  concur. 


(UE  Ind.  478) 

BOWMAN  T.  OLBICK  et  aL    (Na  20,000.) 
(Supreme  Court  of  Indiana.    Not.  15,  1905.) 

L  EXECCTOBS    ARD     ASMINIBTRATOBS     —    AL- 

LOWANCK  TO  Widow— AccBPTANca  Uhdkb 

Wii-i.. 
Under  Bums'  Ann.  St.  1001,  I  2424.  gir- 
Ing  to  a  w,idow  $500,  whether  the  husband  dies 
testate  or  intestate,  the  mere  acceptance  by 
a  widow  of  a  testamentary  proTiBion  does  not 
deprive  her  of  the  statutory  allowance,  unless 
tJie  testamentary  provision  is  expressly  or  im- 
pliedly intended  to  be  in  lien  of  the  statutory 
right 

[Ed.  Note. — For  cases  in  point,  see  vol.  22, 
Gent.   Dig.   Executors  and   Administrators,    }} 
669,  696.] 
2.  Sajw— Waiv«b. 

Where  a  husband  devised  to  his  wife  for 
life  all  tus  property,  except  an  interest  iu  land 
of  the  value  of  only  $100,  and  the  widow  ac- 
cepted the  will,  she  thereby  waived  the  benefit 
of  Bums'  Ann.  St.  1001,  {  2424,  giving  a  widow 
$600.  whether  the  husband  dies  tesUte  or  inr 
testate. 


[Ed.  Note. — ror  cases  in  point  see  vol.  2i 
Cent  Dig.  Executors  and  Administrators,  U 
069,  096.1 

Appeal  from  CirctUt  Court,  Lake  Count?; 
W.  C.  McMaban,  Judge. 

ActiMi  by  Fred  Bowman,  as  administrator 
with  the  will  annexed  of  the  estate  of  Wil- 
liam Hoofhouse,  deceased,  to  obtain  an  order 
for  the  sale  of  real  estate,  in  which  Jennie 
Olrlok  filed  a  cross-complaint  to  quiet  titla 
From  a  :. Judgment  for  cross-complainant. 
plalntur  appealed  to  the  Appellate  Court, 
from  whence  the  cause  was  transferred  to 
this  court  under  Burns'  Ann.  St  1901.  i 
ISSTo.    Affirmed. 

H.  S.  Barr,  for  appellant  Brace  &  Bruce, 
tar  appellee. 

MONTGOMERY,  J.  Appellant,  as  admin- 
istrator with  the  will  annexed  of  the  estate 
of  William  Hoofhouse,  deceased,  brought  this 
action  to  obtain  an  order  for  the  sale  of  real 
estate  to  make  assets  fOr  the  payment  of  ex- 
penses of  administration,  legacies,  and  a 
statutory  claim  of  $600  prosecuted  by  the  ad- 
ministrator of  the  decedent's  widow.  Ap> 
pellee,  Jennie  Olridc,  filed  a  cross-compIalnt, 
praying  that  her  title  to  said  real  estate  as 
the  devisee  of  William  Hoofhouse  be  quieted. 
The  cause  was  tried  upon  the  issues  Joined, 


Upon  appellant's  petition  and  appdlee'l  * 
complaint  At  the  request  of  the  parties 
the  court  made  a  special  finding  of  tacts,  up- 
on which  conclusions  of  law  were  stated. 
The  questton  involved  la  presented  by  the 
assignment  ttiat  the  court  erred  In  its  first 
conclusion  of  law. 

The  material  tacts  found  were:  That  Wil- 
liam Hoofhouse  died  testate,  at  Lake  county, 
August  4,  1888,  the  owner  In  fee  of  the 
S.  W.  Mb  of  the  S.  W.  ^  of  section  13,  town- 
ship 83,  range  9,  and  also  an  undivided  one- 
half  of  lot  No.  1,  in  section  9,  township  32, 
range  7,  in  said  county.  That  his  last  will 
was  as  follows : 

"Eagle  Creek,  Lake  County,  Indiana, 
Aug.  4th,  ISSa 
"This  Is  to  certify  that  I,  WilHam  Hoof- 
house, do  make  my  last  will  and  testament  in 
which  Effie  Hoofhouse  (my  wife)  is  to  have 
our  homestead  containing  (40)  acres,  with 
rents  and  profits  therefrom,  including  the 
present  year  1888,  during  her  lifetime,  after 
wlilch  time  such  estate  will  go  to  my  daugh- 
ter Jennie  L.  Alreack,  or  her  children ;  but  tf 
said  daughter  or  her  children  should  not  live 
to  inherit  said  estate,  then  it  is  to  be  divided 
equally  between  n^  wife's  children,  Fred 
Bowman  and  Ida  bowman)  Boss,  or  their 
heirs.  Also  If  said  daughter  of  (or)  her  chil- 
dren should  live  to  Inherit  said  estate,  then 
said  daughter  or  children  shall  pay  EYed 
Bowman  and  Ida  Ross  one  hundred  and 
fifty  dollars  ($160)  in  cash,  each   or  tbdr 

bit 
heirs.  "William   X  Hoofhouaei 

mark 

"Witnesses :  W.  W.  Temple,  John  Blacfc 
Jerome  Temple." 


That  on  Angnst  T,  1888,  said  will  wmm  duly 
probated  and  recorded.  That  at  the  time  <rf 
his  death,  and  tor  more  than  10  years  prior 
thereto,  the  decedent  occupied  said  40-acre 
tract  of  land  In  section  18  as  a  taomeatead. 
That  his  widow  never  made  or  filed  any 
election  to  take  under  the  provlalona  of  said 
will.  That  at  the  time  ot  his  death  said  de- 
cedent owned  no  property  other  than  said 
tracts  of  land,  and  hla  surviving  heirs  were 
his  widow,  Bffle  Hoofhouse,  and  his  daughter, 
Jennie  Olrlck,  named  in  said  will  as  Jennie  U 
Alreack.  That  on  March  8, 1002,  said  widow 
executed  a  Warranty  deed  conveying  her  In- 
terMt  in  said  lot  Na  1  to  BenJ.  €lff<»d  for 
the  snfn  of  $80,  and  on  May  20,  1902.  said 
Jennie  Olrlck  executed  a  warrant  deed  con- 
veying her  interest  in  said  lot  to  said  Olfford 
for  the  sum  of  $80.  That  $160  was  the  fair 
cash  value  of  an  undivided  one-half  of  said 
lot  from  the  time  of  decedent's  death  to  the 
date  of  said  conveyances.  That  on  February 
25,  1903,  appellant  was  appointed  and  quali- 
fied as  administrator  of  the  estate  of  said 
decedent,  with  the  will  annexed;  that  no 
personal  property  of  said  decedent  has 
come  into  his  hands.  Tliat  at  the  time  of  the 
commencement  of  this  proc$edl9|;,j|^i{^M  at 
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the  legacies  provided  for  1b  said  will  bad  been 
paid,  nor  had  the  statutory  allowance,  or  any 
part  thereof,  been  paid  to  the  widow  of  said 
decedent,  or  to  any  one  else  for  her,  eltb^  In 
property  or  money,  and  that  there  was  no 
personal  estate  out  of  which  the  same  might 
be  collected.  That  on  the  27th  day  of  April, 
1903,  after  the  commencement  of  this  pro- 
ceeding, appellee  In  open  court  paid  into  the 
estate  of  said  decedent  |300  for  the  use  of  the 
legatees  named  In  said  will.  That  on  March  6, 
1903,  said  Effle  Hoofhouse  died  intesthte,  and 
on  March  19, 1903,  Oliver  B.  Boss  was  appoint- 
ed and  qualified  as  administrator  of  her  estate, 
and  as  such  on  March  31,  1903,  filed  a  claim  of 
JoOO,  being  the  widow's  statutory  allowance, 
against  the  estate  of  the  decedent  William 
Hoofhouse,  which  was  allowed  by  appellant 
and  remains  unpaid.  That  the  decedent, 
William  Hoofhouse,  left  no  debts,  other  than 
the  claim  of  his  widow  for  $500  and  said 
legacies  of  $300.  That  said  widow  never 
made  any  written  election  to  take  either 
under  the  will  or  the  law,  but  as  such  widow 
remained  In  possession  of  the  whole  of  said 
40-acre  tract  of  land  continuously  from  the 
date  of  her  husband's  death  until  her  death, 
and  each  year  during  said  period  collected 
and  received  the  rents  and  profits  arising 
therefrom,  Including  that  part  of  the  year 
remaining  after  the  death  of  said  decedent 
That  on  the  1st  day  of  February,  1904,  the 
croes-complainant,  Jennie  Olriift,  executed 
and  filed  her  bond  in  the  earn  of  $100,  payable 
to  the  administrator  of  the  estate  of  Wil- 
liam Hoofhouse,  conditioned  to  pay  all  lia- 
bllltleB,  eventually  due  from  the  said  estate 
with  all  charges  of  administration  so  far  as 
the  personal  estate  is  Ingafflcieot,  and  said 
bond  was  on  said  day  approved  by  the  court 

The  court  stated  as  -  a  conclusion  of  law 
upon  these  facts :  "First  That  the  land  men- 
tioned In  the  plalntUTs  complaint  to  wit  the 
8.  W.  %  of  the  S.  W.  ^  of  section  IS.  town- 
ship 33,  range  9,  is  not  subject  to  sale  for  the 
payment  of  a  statutory  allowance  of  $600,  or 
any  part  of  it  claimed  to  be  due  Bfile  Hoof- 
boose  as  widow  of  William  Hoofhouse." 

Section  2424,  Barns'  Ann.  St  1901,  gives  to 
a  widow  $500  payable  In  property  or  money 
at  her  option,  whether  her  husband  die  tes- 
tate or  Intestate.  The  more  fact  that  she  has 
elected  to  accept  a  testamentary  provision 
made  for  her  by  her  bpsband  will  not  de- 
prive her  of  this  absolute  statutory  allow- 
ance. Stalpman  v.  Keys,  Adm'r,  127  Ind.  363, 
26  N.  B.  896,  and  cases  dted.  If  the  testa- 
ntentary  provision  w^  intended  by  her  bus- 
band  to'  be  in  lieu  of  her  liitatutory  rlj^ts  to 
bis  estate,  then  her  acceirtance  of  sncb  pro- 
vision will  operate  as  a  waiver  of  her  rights 
under  the  statute.  This  intention  of  the  tes- 
tator need  not  be  declared  in  so  many  words, 
but  may  be  deduced  or  Implied  when  the  en- 
f  orcem^it  of  the  widow's  claim  under  the  law 
would  be  plainly  inconsistent  with  the  wUL 
Hnrley,  Adm'r,  v.  Mclver,  119  Ind.  53,  21  N. 
£.   825;  Sbafer  v.  SJrafer,  Exec,  128  Ind. 


394,  28  N.  EL  867;  Bufflngton  v,  Buffington, 
S2xec.,  151  Ind.  203,  61  N.  £.  328;  Cameron  v. 
Parisb,  155  Ind.  833,  56  N.  B.  547 ;  Langley  v. 
Maybew,  107  Ind,  198,  6  N.  E.  317,  8  N.  B. 
157 ;  Snodgrass  v.  Meeks,  12  Ind.  App.  70,  88 
N.  B.  838.  The  decedent  left  no  personal 
estate,  and  his  widow  made  no  written  elec- 
tion respecting  tbe  same.  The  real  estate 
owned  by  the  decedent  was  all  devised  by  his 
will  except  bis  Interest  In  one  tract  of  the 
value  of  $160,  as  to  which  he  died  Intestate. 
The  widow  made  no  written  election  to  re- 
ject the  provisions  made  for  her  benefit  by  his 
will,  and  therefore,  by  the  express  terms  of 
the  statute,  must  be  regarded  as  having  tak- 
en under  the  will.  Section  2666,  Bums'  Ann. 
St  1901.  The  court  has  found  as  a  fact  that 
the  widow  did  receive  and  enjoy  all  the  bene- 
fits of  the  testamentary  provisions  made  for 
her,  daring  her  entire  lifetime.  The  enforce- 
ment of  her  statutory  claim  for  $500  during 
her  life  would  have  necessitated  a  sale  of  the 
homestead,  and  deprived  her  of  that  com- 
fortable provision  which  her  husband  intend- 
ed she  should  enjoy,  and  defeated  the  devise 
over  to  his  only  daughter,  and  thus  in  great 
measure,  if  not  wholly,  overthrown  the  plain 
intent  of  the  will.  No  effort  to  enforce  this 
claim  was  made  for  nearly  15  years  after  It 
accrued,  which  does  not  accord  with  the 
spirit  of  the  statute  in  providing  an  allow- 
ance evidently  intended  for  the  Immediate 
use  of  tbe  widow,  but,  unexplained,  rather 
confirms  the  waiver  which  the  law  implies. 
In  the  case  of  Hurley  v.  Mclver,  supra,  the 
court  pertinent  to  the  matter  under  considera- 
tion, said :  "The  land  which  the  administrator 
is  seeking  to  sell  was  devised  to  the  testator's 
son,  without  any  suggestion  that  it  was  sub- 
ject to  any  other  incumbrance  than  the  life 
estate  previously  devised  to  his  mother.  It 
is  manifest  If  it  is  now  subject  to  be  sold  to 
pay  $500  to  the  administrator  of  the  widow, 
that  the  Intention  of  the  testator  Will  be,  to 
that  extent  set  aside  and  disregarded,  and  the 
provisions  of  tbe  will  thrown  into  confusion 
and  disorder."  We  quote  from  the  case  of 
Snodgrass  v.  Meeks,  supra,  the  following: 
"The  appellee  cannot  properly  claim  the  $500 
unless  the  widow  could  have  claimed  it  If 
the  widow  had  elected  to  take  under  the  will 
and  could  also  have  collected  her  $500,  the 
real  estate  In  which  she  bad  a  life  Interest 
would  necessarily  have  to  be  sold  to  make 
assets  for  that  purpos&  This  would  give  the 
widow  enough  of  the  proceeds  of  the  real 
estate  to  make  the  $500,  but  would  also  give 
her  a  life  estate  in  the  remainder,  which  la 
absolutely  inconsistent  with  the  provisions 
of  the  will.  To  claim  the  $500,  therefore,  she 
would  have  to  elect  to  take  under  tbe  law 
and  reject  the  provisions  of  the  will." 
.  The  decedent  Hoofhouse,  did  not  dispose 
of  his  entire  estate  by  will,  but  the  value  of 
the  lands  undevised  was  small  and  wholly 
Inadequate  to  pay  the  claim  now  prosecuted. 
The  acceptance  and  enjoyment  of  the  pro- 
visions of  the  will  by  the  widow  ,waiuth«Mb,^ 
Uigitized  by  Vj(JO*2  l<. 
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fore  incoDBlstent  with  the  holding  and  en- 
forcement of  this  claim,  and  the  claim  was 
accordingly  waived.  It  follows  that  the  con- 
clusion of  law  to  which  appellant  excepted 
was,  upon  the  facta  stated,  correct 
The  Judgment  1b  affirmed. 

OILLETT,  J.,  did  not  participate  in  this 
decision. 


a6E  Ind.  392) 

LOW  et  al.  t.  DALLAS  et  al.    (No.  20,603.) 
(Supreme  Court  of  Indiana.    Oct.  26,  1905.) 

1.  Appeal— Bbuefb — Sionatube. 

Where  the  argument  of  appellants'  counsel 
is  bound  with  the  required  parts  of  their  brief, 
and  counsel  sign  the  whole  document  at  the 
close  of  the  argument,  the  brief  is  sufficiently 
authenticated  to  meet  the  requirements  of  the 
rules  of  the  Supreme  Court,  without  an  addi- 
tional signature  of  counsel  at  the  conclusion 
of  the  statement  of  points  and  authorities. 

2.  Saue}— Pbopobitions  in  Brief. 

The  manner  of  stating  propositions  in  a  brief 
for  the  consideration  of  the  Supreme  Court  is 
largely  within  the  discretion  of  counsel ;  and, 
while  a  failure  to  present  questions  in  ac- 
cordance with  the  rules  of  court  may  prevent 
their  consideration,  yet  the  brief  will  not  be 
rejected  on  an  objection  that  the  propositions 
contain  matters  of  fact  rather  than  of  law, 
where  such  propositions  Indicate  with  suffi- 
cient certainty  the  points  In  dispute. 

8.   MUNICIFAI.    COBFOBATIONS   —    StBEXT    IU- 
PBOVEMENTS— ColXEOrlON    OF    ASSESSJfENIS 

— Pleadings— StrFFiciENCT. 
Under  Acts  1901,  pp.  863,  364,  c.  170, 
providing  that  no  action  shall  be  maintained 
for  the  enforcement  of  a  street  assessment,  un- 
less at  least  10  days  before  the  commence- 
ment of  the  action  the  owner  of  the  land  as- 
sessed, if  known,  was  notified  of  such  assess- 
ment. Including  the  amount  thereof,  with 
interest,  and  where  the  same  is  payable,  a  com- 
plaint alleging  "that  more  than  10  days  before 
the  bringing  of  this  suit  the  plaintiffs  notified 
said  defendant  In  writing  of  said  assessment, 
and  the  amount  thereof,  with  interest,  and 
where  the  same  was  payable,"  was  sufficient, 
without  further  averring  a  demand  prior  to  the 
bringing  of  suit. 

[Ed.  Note. — For  cases  In  point,  see  vol.  36, 
Ceat.  Dig.  Municipal  Corporations,  S|  1252, 
1268,  1277.] 

4.  Same. 

A  complaint  for  the  enforcement  of  a  street 
assessment  lien,  which  shows  that  the  assess- 
ment is  due,  need  not  show  that  defendants 
were  given  time  within  which  to  elect  whether 
they  would  pay  the  assessment  in  installments 
or  at  once;  but  defendants,  if  they  took  the 
steps  necessary  to  secure  the  right  to  pay  the 
same  in  installments,  should  allege  the  neces- 
sary facts  by  way  of  answer. 

5.  Same. 

A  complaint,  in  aJi  action  to  foreclose  a 
street  assessment  lien,  need  not  minutely  state 
every  step  in  the  proceedings  creating  the  lien ; 
bat  It  will  be  presumed  that  the  public  officers 
have  i>erformed  their  duty  in  the  matter. 

[Bd.  Note. — For  cases  In  point,  see  vol.  86, 
Cent.  Dig.  Municipal  Corporations,  §§  1277, 
1^78.] 

6.  Same  —  Election  or  Tbustees  —  Cebtifi- 
CATE  OF  Election— Necessitt  of  Filing — 

CONSTBUCTION    OF    STATUTE. 

Burns'  Ann.  St.  1901,  S  4331,  requiring  a 
certificate  of  the  election  of  town  trustees  to 
be  filed  in  the  office  of  the  clerk  of  the  circuit 
court  before  any  valid  ordinance  can  be  passed 


by  them,  applies,  in  'view  of  section  43^,  pro- 
viding for  the  election  of  only  a  part  of  the 
trustees  at  any  one  time,  only  to  the  first  elec- 
tion of  town  trustees  which  is  held  upon  the 
incorporation  of  the  town,  and  has  no  applica- 
tion to  subsequent  elections. 

7.  Same  — Local  Impbovxmenib- Erfobck- 
MENT  OF  Assessments  — Answebs— Suffi- 
ciency. 

In  an  action  to  enforce  a  street  assessment 
lien,  an  answer  attacking  the  proceedings  look- 
ing to  the  improvement  on  the  ground  that  the 
town  trustees  who  acted  in  the  proceedings 
had  not  filed  the  certificate  required  by  Bums* 
Ann.  St.  1901,  g  4331  (which  applies  only  to 
the  first  election  of  trustees  held  apon  the 
incorporation  of  a  town),  waa  insufficient, 
where  it  did  not  disclose  when  the  town  was 
incorporated,  nor  when  the  trustees  were  elect- 
ed or  appointed,  nor  by  what  authority  they 
claimed  to  act. 

8.  Same  —  Tbustees— EiLBcnoN—CoiXATXKAi. 
Attack. 

The  fact  that  town  tmstees  hare  not 
filed  the  certificate  required  by  Bums'  Ann. 
St.  1901,  g  4331,  which  provides  that  no  act 
or  ordinance  of  any  board  of  trustees  shall 
be  valid  nntll  such  certificate  has  been  filed,  is 
not  available,  in  a  collateral  proceeding,  to 
defeat  a  local  improvement  assessment  levied 
by  the  board. 

Appeal  from  Circuit  Court,  Pulaski  Coun- 
ty; Harry  Beruetha,  Special  Judge. 

Action  by  Charles  Dallas  and  otbetk 
against  James  K.  Low  and  others.  From  a 
Judgment  for  plaintiffs,  defendants  appeal. 
Transferred  from  the  Appellate  Court  under 
Bums'  Ann.  St  1901,  $  1337u.    Affirmed. 

W.  W.  Borders  and  Burson  &  Burson,  tat 
appellants.    H.  A.  Stets,  for  appellees. 

MONTGOMEHY,  J.  This  action  was 
brought  by  appellees  to  foreclose  a  statutory 
Hen  for  street  Improvements  made  by  them 
as  contractors  In  the  town  of  Medaryvllle. 
A{)i>eIIee8'  counsel  ask  that  appellants'  brief 
be  rejected,  because  it  Is  not  signed  at  the 
conclusion  of  the  statement  of  points  and  an- 
tiiorltles,  but  only  at  the  close  of  the  argu- 
ment which  Is  bound  with  the  brief 
proper,  and  for  the  further  reason  that  the 
propositions  stated  contain  matters  of  fact 
rather  than  of  law.  When  the  argument  of 
counsel  Is  bound  with  the  required  parts  of 
a  brief,  and  the  whole  signed  by  counsel,  ai 
in  this  case,  the  document  is  sufficiently 
authenticated  to  meet  the  requirements  of 
the  rule;  and  no  useful  purpose  would  be 
subserved  by  requiring  an  additional  signa- 
ture at  the  place  suggested.  The  manner  of 
stating  proposltloas  tor  the  consideration  of 
this  court  must  be  left  largely  to  the  discre- 
tion and  taste  of  couqael.  Rules  have  been 
made  and  famished  for  their  guidance,  and 
a  failure  to  present  questions  In  accordance 
with  such  rules  may  prevent  their  constdeia- 
tlon ;  but  In  tills  case  the  propositions  stated 
Indicate  with  sufficient  certainty  the  points 
In  dispute,  and  the  objection  to  their  form 
and  substance  is  no  ground  tor  the  rejectfon 
of  the  brief. 

The  assignment  of  errors  is  predicated  up- 
on the  overrallng  of  appellants'  demni 
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the  complaint  and  tbe  sustaining  of  appel- 
lees' demurrer  to  tbe  second  paragraph  of 
answer.  It  will  be  unnecessary  to  set  out 
the  complaint  at  length,  as  In  form  and  sub- 
stance It  Is  like  those  heretofore  held  sufficient 
It  Is  Insisted  that  no  demand  prior  to  bringing 
tbe  suit  Is  alleged.  The  complaint  avers  "that 
more  than  10  days  before  the  bringing  of 
this  suit  the  plaintiffs  notified  said  defend- 
ant In  writing  of  said  assessment  and  the 
amount  thereof,  with  Interest,  and  where 
tbe  same  was  payable"  This  Is  all  that 
tbe  statute  requires,  and  is  clearly  sufficient 
Acts  1901,  pp.  86S,  364,  c.  170;  Boss  T.  Van 
Natta  (Ind.  Sup.)  74  N.  B.  10. 

It  is  next  urged  that  the  complaint  falls 
to  show  that  appellants  were  given  two 
weeks'  time  after  the  assessment  was  made 
within  which  to  elect  whether  they  would 
pay  the  same  In  installments  or  at  once. 
The  complaint  shows  that  all  notices  re- 
quired by  law  to  make  a  valid  assessment 
lien  upon  the  property,  described  were  given, 
and  proceeds  upon  the  theory  that  appellants 
failed  to  exercise  their  option  to  pay  such 
lien  In  installments.  From  the  averments 
of  tbe  complaint  It  appears  that  the  assess- 
ment was  due;  and.  If  appellants  took  the 
steps  necessary  to  secure  to  themselves  the 
right  to  pay  the  same  In  Installments,  they 
should  have  alleged  tbe  facts  by  way  of 
answer. 

It  Is  further  suggested  that  it  Is  nowhere 
alleged  that  tbe  orders  and  resolutions  men- 
tioned were  made  a  part  of  tbe  records  of 
the  town  of  Medaryvilla  It  Is  presimied  that 
public  officers  do  their  duty,  and  it  Is  un- 
necessary, In  an  action  to  foreclose  a  street 
assessment  Hen,  to  state  In  the  complaint 
every  step  in  tbe  proceedings  creating  tbe 
Hen  in  minute  detail.  Tbe  complaint  was 
snfflcient  and  appellants'  demurrer  thereto 
for  want  of  facts  was  correctly  overruled. 

Appellants'  second  paragraph  of  answer 
was  as  follows:  "And  for  a  second  and  fur- 
ther answer  to  tbe  complaint  the  defendants 
say:  Tbe  plaintiffs  ought  not  to  recover 
anything  on  tbe  claim  sued  on,  nor  should 
the  defendants  be  compelled  to  pay  said 
claim  or  any  part  thereof,  for  tlie  reason 
that  such  claim  is  invalid,  in  this,  to  wit: 
TlMt  all  tbe  pretended  proceedings  of  the 
town  of  Medaryvllle  in  ordering  the  Im- 
provement made,  in  entering  into  the  alleged 
contract  with  plaintiffs  herein,  and  in  assess- 
ing the  property  of  the  defendants  to  pay 
for  the  same,  and  all  the  pretended  resolu- 
tions, orders,  and  notices  in  tliat  behalf 
made.  Issued,  and  given,  were  not  made  or 
entered  Into  by  a  board  of  trustees  of  the 
town  of  Medaryvllle,  as  alleged  in  tbe  com- 
plaint, for  tbe  reason  tbe  gentlemen  who 
pretended  to  be  tbe  trustees  of  said  town, 
and  to  pass  such  resolutions  and  ordinances, 
and  give  the  notices  and  enter  Into  the  con- 
tratt  mentioned  in  the  complaint,  were  not 
in  truth  and  In  fact  tbe  board  of  trustees  of 
said  town,  and  bad  no  authority  from  any 


source  to  appear  and  act  for  said  town  in 
such  capacity;  and  all  their  pretended  acts 
in  ordering  tbe  improvements  made,  as  set 
out  in  the  complaint,  are  null  and  void  and 
of  no  effect  tor  the  reasons,  first  that  they 
or  neither  of  them  were  elected  to  the  office 
of  said  trustee,  and,  second,  that  no  cer- 
tificate of  tbe  election  of  either  of  them 
was  ever  filed  In  tbe  office  of  tbe  clerk  of 
the  circuit  court  of  said  county,  as  required 
by  law."  It  was  held  in  tbe  case  of  Din- 
widdle V.  Rusbvllle,  37  Ind.  66,  that  the  pro- 
visions of  section  4331,  Burns'  Ann.  St  1901, 
upon  which  it  is  asserted  that  this  answer 
Is  based,  requiring  a  certificate  of  tbe  elec- 
tion of  town  trustees  to  be  filed  in  tbe  office 
of  the  clerk  of  tbe  circuit  court  before  any 
valid  ordinance  could  be  passed  by  them, 
applied,  not  only  to  tbe  first  but  to  all  sub- 
sequent elections  of  town  trustees.  Tbe  law 
governing  tbe  election  of  town  trustees  has 
been  changed  since  that  decision  was  ren- 
dered, and  by  tbe  provisions  of  section  .4333, 
Bums'  Ann.  St  1901,  at  town  elections  held 
subsequent  to  the  first  a  part  only  of  the 
trustees  are  to  be  'chosen  at  any  one  election. 
If  it  be  conceded  that  the  interpretation  of 
tbe  statute  in  tbe  case  above  mentioned  was 
at  the  time  correct  we  are  clear  that  since 
the  enactment  of  section  4333.  supra,  the 
provisions  of  section  4S31,  supra,  with  re- 
gard to  tbe  question  under  consideration, 
must  be  limited  to  the  first  election  held 
ni)on  the  incorporation  of  a  town. 

The  answer  does  not  disclose  when  tbe 
town  of  Medaryvllle  was  Incorporated,  nor 
when  the  trustees  whose  acts  are  challenged 
were  elected  or  appointed,  nor  by  what  au- 
thority they  claimed  to  be  acting;  and  it  is 
too  Indefinite  and  uncertain  to  show  that  the 
proceedings  assailed  were  illegal  by  reason 
of  the  provisions  of  the  above  statute. 

The  answer  was  insufficient  for  tbe  further 
reason  that  it  was  a  collateral  attack  upon 
tbe  proceedings  of  tbe  town  board,  and  the 
facts  alleged  are  not  available  as  a  defense 
in  this  action.  Deane  v.  Indiana  Macadam, 
etc.,  Co.,  161  Ind.  371,  377,  68  N.  H.  686. 

We  may  also  observe  that  before  the  pro- 
ceedings in  question  were  initiated  the  in- 
corporation of  the  town  of  Medaryvllle,  the 
election  of  Its  officers,  and  all  their  official 
acts  and  ordinances  were  duly  validated  by 
an  act  of  the  General  Assembly.  Acts  1901, 
p.  13,  c.  11.  It  is  apparent  that  the  answer 
is  insufficient  In  substance  and  without  merit 

The  Judgment  Is  affirmed. 


(l<6  Ind.  710) 
SLOCUM   et  al.   t.  DALLAS   «t  aL 
(No.  20,604.) 
(Supreme  Court  of  Indiana.   Oct  81,  1905.) 
Appeal  from  Circuit  C!ourt  Pulaski  County; 
Harry  Beruetha,  Special  Judge. 

Action  by  Charles  Dallas  and  others 
against  Frank  O.  Slocnm  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal  |r> 
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Transferred  from  the  Appellate  Court  under 
Burns'  Ann.  St  1901,  {  1337u.    Affirmed. 

W.  W.  Borders  and  Bnrson  &  Burson,  for 
appellants.    H.  A.  Stela,  for  appellees. 

MONTOOMBRT,  3.  The  only  questions 
presented  by  the  record  in  this  case  are  in 
all  respects  the  same  as  those  decided  in  the 
case  of  Low  et  al.  r.  Dallas  et  al.  (No.  20,603, 
at  this  term),  75  N.  R  822;  and  upon  the 
authority  of  that  case  the  Judgment  in  this 
case  Is  affirmed. 


(US  Ind.  no) 

HARMON   et  al.   t.   DAIjLAS  et   al. 
(No.  20,605.) 
(Supreme  (Tourt  of  Indiana.    Not.  2,  1905.) 
Appeal  from  Circuit  Court,  Pulaski  County; 
Harry  Beruetha,  Special  Judge. 

Action  by  Charles  Dallas  and  others 
against  Elizabeth  Harmon  and  others.  From 
a  judgment  for  plalntifCs,  defendants  appeal. 
Transferred  from  the  Appellate  Court  under 
Burns'  Ann.  St  1901,  i  l337u.    Affirmed. 

W.  W.  Borders  and  Burson  &  Burson,  for 
appellants.    H.  A.  Steis,  for  appellees. 

MONTGOMERY,  J.  The  only  questions 
presented  by  the  record  in  this  case  are  in 
all  respects  the  same  as  those  decided  in 
the  case  of  Low  et  al.  v.  Dallas  et  al.  (No. 
20,603,  at  this  term)  76  N.  E.  S22:  and  upon 
the  authority  of  that  case  the  Judgment  in 
tbls  easels  affirmed. 


(165  Ind.  710) 

NICHOLS  et  al.  ▼.  DALLAS  et  al. 
(No.  20,606.) 
(Supreme  (3onrt  of  Indiana.    Nov.  8,  1003.) 
Appeal  from  Circuit  Court,  Pulaski  Ck>un- 
ty;  Harry  Beruetha,  Special  Judge. 

Action  by  Charles  Dallas  and  others 
against  Frank  V.  Nichols  and  others.  From 
a  Judgment  for  plaintiffs,  defendants  appeal. 
Transferred  from  the  Appellate  Court  under 
Bums'  Ann.  St  1901,  {  1337u.    Affirmed. 

W.  W.  Borders  and  Burson  &  Burson,  for 
appellants.    H.  A.  Stels,  for  appellees. 

MONTGOMERY,  J.  The  only  questions 
presented  by  the  record  In  this  case  are  In 
all  respects  the  same  as  those  decided  in 
the  case  of  Low  et  al.  t.  Dallas  et  al.  (No. 
20,608,  at  this  term)  75  N.  E.  ^2;  and  upon 
the  authority  of  that  case  the  Judgment  in 
this  case  la  afBrmed. 


(165  Ind.  710) 

HIGHLANDS  t.  DALLAS  et  aL 
(No.  20,607.) 
(Snpreme  Court  of  Indiana.    Nov.  2,  1905.) 
Appeal  from  Circuit  Court,  Pulaski  County; 
Harry  Beruetha,  Special  Judge. 


Action  by  Charles  Dallas  and  others 
against  Isabel!  E.  Highlands.  From  a  Judg- 
ment for  plaintiffs,  defendant  appeals.  Trans- 
ferred from  the  Appellate  Court  under 
Bums'  Ann.  St  1901,  {  1337a.    Affirmed. 

W.  W.  Borders  and  Burson  &  BnrstHi,  for 
appellant    H.  A.  Stela,  for  appellees. 

HADLEY,  J.  The  pleadings,  Issnea,  and 
questions  arising  In  this  case  are  in  all  re- 
spects the  same  as  those  considered  and  de- 
cided in  Low  et  al.  t.  Dallas  et  aL  (No.  20,603, 
at  this  term)  75  N.  B.  822;  and  upon  tbe  au- 
thority of  that  case  the  Judgment  U>  tliia 
case  is  affirmed. 


(36  Ind.  App.  HI) 
DAYTON  &  W.  TRACTION  CO.  v.   MAB- 
SHALL.  (No.  5,453.) 

(Appellate  Court  of  Indiana,  Division  Na  i. 
Nov.  14,  1905.) 

1.  EVIDKNCB-J^UDICIAL  NOTIOK. 

A  court  will  taka  judicial  notice  that  a 
time  between  4  and  6  o'clock  in  the  afternoon 
of  September  16tb  was  before  sunset. 

2.  Cabsisbs— Bjbotion   ov   PikSSJEifaKD— Ex- 
cessive Damages. 

Where  a  passenger  was  required,  without 
phvslcal  force,  to  leave  a  car  in  the  afternoon 
before  sunset,  on  account  of  a  dispute  as  to 
the  amount  of  her  fare,  the  conductor  explain- 
ing that  his  duty  required  him  to  act  as  be  ^d. 
and  she  thereby  missed  an  engagement  with 
pupils  in  music,  and  was  obliged  to  walk  home 
a  distance  of  nine  blocks,  but  she  suffered  no 
bodily  injury  or  illness  as  a  result  of  ber 
ejection,  ah  award  of  $400  as  damages  was  ex- 
cessive. 

Api)tel  from  Circuit  Court  Wayne  Goun- 
ty;  H&arj  C.  Fox,  Judge. 

Action  by  lona  Marshall  against  the  Day- 
ton &  Western  Traction  Company.  From  a 
Judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

Bobbins  &  Starr,  for  appellant  JTesnup  ft 
Jessup,  for  appellee. 

MYERS,  P.  J.  Aroellee  Instituted  this 
suit  against  appellant  for  damages,  on  tbe 
ground  that  she  had  been  wrongfully  ejected 
from  one  of  appellant's  cars.  The  Issues 
consist  of  a  complaint  in  one  paragraph, 
answered  by  a  general  denial.  The  cause 
was  tried  by  a  Jury,  resulting  in  a  finding, 
verdict  and  Judgment  in  favor  of  appellee 
for  $400.  The  only  question  presented  by  this 
appeal  is:  Did  the  trial  court  err  in  over- 
ruling appellant's  motion  for  a  new  trial? 

One  of  the  causes  assigned  for  a  new 
trial  is  that  tbe  damages  assessed  by  the 
Jury  were  excessive.  Our  Supreme  Court 
and  this  court  have  many  times  held  that 
damages  assessed  by  a  Jury  will  not  be  con- 
sidered as  excessive,  unless  they  are  such 
as  to  Induce  the  belief  that  the  Jury,  in 
awarding  damages,  acted  from  prejadlce, 
passion,  partiality,  or  corruption  (Creamery, 
etc.,  Co.  V.  Hotsenplller,  159  Ind.  99,  64  N. 
B.  000;  Louisville  By.  Co.  v.  MUler,  141  Ind. 
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53S,  87  N.  B.  843:  Bailway  Co.  V.  Judy, 
120  Ind.  897,  22  N.  B.  262;  Sontbern  Indlima 
Ry.  Co.  T.  Davla,  82  Ind.  App.  Bfl9.  69  N.  B. 
550;  lAuter  t.  Duckworth,  19  lad.  App.  535, 
48  N.  B.  864;  City  of  Frankfort  T.  Coleman, 
19  Ind.  App.  368,  37S,  49  N.  B.  474,  65  Am. 
St.  Rep.  412),  or  tbat  they  misunderstood  or 
misapplied  the  eTldence  (Cincinnati,  etc, 
R.  Co.  V.  Worthlngton,  30  Ind.  App.  668, 
66  N.  B.  657,  66  N.  B.  478,  06  Am.  St  Rep. 
S55).  From  the  record  in  the  case  at  bar  it 
appears  that  on  Aagust  29,  1903,  appellant 
was  engaged  In  operating  an  Interurban  rail- 
way over  part  (^  Main  street  in  the  city  of 
Blchmond,  Ind.,  and  east  through  the  comi- 
ty of  Wayne  and  to  and  beyond  the  line  dl- 
Tidlng  the  states  of  Ohio  and  Indiana;  that 
appellee  on  said  day  of  Angust  purchased 
of  appellant  a  certain  coupon  book  contain- 
ing 100  coupons,  etich  coupon  being  good 
for  a  ride  of  five  miles  over  appellant's  rail- 
way, subject  to  certain  exceptions  and  con- 
ditions stipulated  In  the  contract  under 
which  said  book  was  sold;  that  on  Septem- 
ber 16,  1908,  between  4  and  6  o'clock  in  the 
afternoon,  appellee  entered  one  of  the  rego- 
lar  cars  of  appellant  at  or  near  Bleventh 
street  in  the  city  of  Richmond,  to  be  car- 
ried as  a  passenger  to  a  station  called' 
"Knfh,"  situated  on  appellant's  line  of  road 
and  abont  4%  miles  east  of  Richmond.  Ap- 
pellee boarded  one  of  appellanf»  cars  at 
Bleventb  street  in  said  city,  and  between 
that  point  and  Twentieth  street  a  contro- 
versy arose  between  appellee  and  appellantfs 
conductor  with  reference  to  the  number  of 
coupons  she  should  surrender  as  her  fare  to' 
the  point  of  her  destination.  Appellee's 
account  of  what  occurred  Is  as  follows:  "I 
told  blm  [the  conductor]  I  wouldn't  pay  two 
fares.  Then,'  he  says,  'yon  will  have  to 
leare  the  car.'  And  he  stood  there  a  few 
minutes,  and  then  he  said:  'Ton  will  baTO 
to  get  off.'  He  rung  the  bdl  and  stopped  the 
car,  and  said,  'Qet  off!'  He  repeated  it  a 
vnmber  of  times  and  stood  there  In  the 
•tele.  I  waited— I  didn't  think  he  would— -I 
didnt  suppose  he  would  put  me  off  the  car; 
and  he  stood  back  in  the  aisle  and  waited, 
and  said:  Tou  will  have  to  get  off.'  The 
car  came  to  a  stop,  and  I  left  the  car  and 
got  off.  The  conductor  walked  behind  me 
and  talked  all  the  way.  He  said  he  was 
doing  his  duty,  and  he  was  ordered  by  the 
company  to  do  what  he  was  doing."  The 
conductor's  account  of  what  occurred  upon 
the  CTenlng  of  September  leth  does  not  vary 
materially  from  that  detailed  by  appellee, 
except  that  he  claims  to  have  more  fully 
explained  to  appellee  the  position  he  occu-- 
pled  relative  to  the  company,  and  that  ft 
was  not  a  matter  personal  to  him,  >and  that' 
she  replied  by  saying  that  she  attached  no 
blame  to  him  personally.  The  question  of' 
the  number  of  coupons  appellant  was  de- 
manding for  her  transportation  between  the 
two  points  bad  been  i^  on    two    or 


flffee  occasions  prior  to  tiila  time,  and  up- 
on this  occasion  she  refused  to  intrust  the 
book  to  the  conductor,  but  held  It  in  such 
a  manner  that  he  could  take  one  coupon 
and  no  more.  From  the  record  we  think  it 
clear  that  the  controversy  was  not  unex- 
pected to  appellee.  The  general  verdict  of 
the  Jury  amounts  to  a  finding  in  appellee's 
favor  upon  the  merits  of  the  case,  and,  this 
being  true,  the  question  of  the  amount  of 
damages  was  largely  within  the  discretion 
of  the  Jury,  as  the  law  In  cases  of  this  kind 
does  not  furnish  the  Jury  with  any  exact 
guide  or  measure  by  which  they  may  deter- 
mine the  same.  For  this  reason,  in  such 
cases  courts  hesitate  to  interfere  with  the 
Jury's  conclusion,  and  will  not  do  so  unless 
It  is  clearly  apparent  that  the  Jury  went  wide 
of  the  facts  and  assessed  damages  which  can 
be  sustained  only  upon  the  theory  of  preju- 
dice, partiality,  passion,  or  corruption. 

In  the  case  at  bar  it  is  charged  that  by 
reason  of  the  wrongful  act  of  appellant  in 
ejecting  appellee  from  the  car  she  was  pre- 
vented from  keeping  a  business  engage- 
ment 'With  certain  scholars  on  that  evening, 
to  whom  she  was  giving  Instructions  In 
music;  that  a  little  before  6  o'clock  in  the 
afternoon  she  had  to  walk  nine  squares  in 
returning  to  her  home;  that  her  expulsion 
from  the  car  and  in  the  presence  and  sight 
of  a  great  number  of  passengers  therein 
caused  her  great  humiliation  and  mental  suf- 
fering. Conceding  that  the  'wrongful  act  of 
appellant  resulted  In  her  disappointment  as 
stated,  caused  her  to  return  home  in  the 
manner  and  under  the  circumstances 
charged,  and  that  she  was  humiliated  as 
averred  In  the  complaint,  yet,  In  the  light 
of  all  the  facts,  is  not  ^00  as  damages  an 
extravagant  assessment,  when  the  law  only 
purposes  to  repair  the  injury  done?  Orae- 
ter  V.  Hogan,  2  Ind.  App.  108,  28  N.  B.  209. 
The  time  when  appellee  was  ejected  from 
the  car  was  after  4  and  before  6  o'clock  In 
the  afternoon,  and  the  court  will  take  Judi- 
cial notice  that  at  that  time  in  the  afternoon 
on  September  16th  was  before  sunset  Cin- 
cinnati, etc.,  R.  Co.  V.  'Worthlngton,  30  Ind. 
App.  668,  65  N.  B.  557,  66  N.  B.  478,  96  Am. 
St  Rep.  355.  In  the  case  at  bar  there  was 
no  bodily  injury  done  appellee,  no  evil  re- 
sults to  her  health,  no  malice  or  unduje  dis- 
play of  authority  on  the  part  of  appellant's 
conductor;  in  fact,  no  element  of  damages 
existed  on  which  to  base  such  an  assessment 
except  that  the  Judgment  of  the  jury  must 
have  been  controlled  by  motives  of  charity, 
prejudice,  or  i>artiality,  and  upon  no  other 
grounds  can  we  account  for  it  When  it  Is 
apparent  that  the  Jnry  have  acted  on  a  mo-  . 
tive  of  this  cliaracter,  as  testified  to  by  their 
verdict  it  is  one  of  the  highest  duties  of 
the  court  to  interfere  by  setting  the  verdict 
aside  and  submitting  the  cause  to  a  second 
Jnry.  It  is  the  unbiased,  unprejudiced,  and 
impai'tlal  Judgment  of  Juries  which  should 
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prevail^  and  as  we  have  beretofore  said, 
great  latitude  should  be  allowed  them  In 
their  estimate  of  damages;  but  to  this  there 
must  be  a  limit,  and  this  limit  Is  oyer- 
stepped  when,  from  the  facts  of  the  case,  it 
Is  apparent  at  first  blush  that  the  damages 
allowed  are  outrageously  excessive.  St 
Louis,  etc.,  Ry.  Ca  v.  Myrtle,  81  Ind.  566, 
570:  Union  Pac.  R.  Co.  ▼.  Hand,  7  Kan.  880, 
398;  Railroad  Co.  v.  Mlnogue,  90  Ky.  869,  14 
S.  W.  357,  20  Am.  St  Rep.  878;  Clapp  v. 
Hudson  R.  R.  Co.,  10  Barb.  461,  466.  From 
all  the  facts  In  this  case.  In  our  opinion,  ap- 
pellant's motion  for  a  new  trial  should  have 
been  sustained  on  the  ground  that  the  dam- 
ages assessed  by  the  Juiy  were  excessive. 

Judgment  reversed,   with  IngtructloDs  to 
the  trial  conrt  to  grant  a  new  trial. 


(3«  Ind.  App.  283) 

BOARD  OF  COM'RS  OF  MORGAN  OOUM- 
TY  V.  CRONB.  (No.  5,<je6.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  12,  1005.) 

1.  Shkbiffs— CoicPKitsATion— Pkb  Diem  Ax- 

LOWANCE  —  ATTKNDANCE     ON     COUKT— PAY- 
KKNT   INTO    COUNTT   TBEASUKT— RECOVKBY. 

A  sheriff,  who  by  mistake  pays  into  the 
county  treasury  the  per  diem  collected  for  at- 
tendance on  the  sessions  of  the  circuit  court, 
is  entitled  to  recover  the  same  from  the  county, 
by  virtue  of  Bums'  Ann.  St  1001,  i  7918,  pro- 
vidlns;  that  when  it  shall  be  made  to  appear 
to  the  satisfaction  of  the  board  of  county 
commissioners  that  any  officer  has  through 
mistake  paid  over  to  the  county  more  money 
than  was  justly  due,  it  shall  order  repayment ; 
the  per  diem  bring  the  sheriff's  individual 
property,  and  not  fees  under  the  fee  and  salary 
act 

2.  Apfeait— Habuxess    Bbbob— Pixadino»— 
—Bad  Answer— Iktobmal  Demubbeb. 

The  sustaining  of  an  informal  demurrer 
to  a  bad  answer  is  an  error  of  which  d^endant 
cannot  complain. 

Appeal  from  Circuit  Court,  Morgan  Coun- 
ty; Joseph  W.  Williams,  Judge  pro  tern. 

Action  by  William  R.  Crone  against  the 
board  of  commissioners  of  Morgan  county. 
From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

O.  Matthews,  R.  G.  Mlnton,  and  S.  O. 
Kevett,  for  appellant  B.  F.  Branch  and  O^ 
W.  Ombbs,  for  appellee. 

WILBY,  C.  J.  The  questions  presented  by 
this  appeal  arise  upon  rulings  on  demurrem 
to  the  pleadings.  Appellee  was  plaintiff  be- 
low, and  his  complaint  as  It  comes  to  us  la 
In  two  paragraplis,  to  each  of  which  a  de- 
murrer for  want  of  facts  was  overruled. 
Appellant  answered  In  two  paragraphs,  the 
first  of  which  was  addressed  to  the  first  para- 
graph of  complaint,  and  the  second  to  the 
second  paragraph  thereof.  A  demurrer  to 
each  paragraph  of  the  answer  was  sustained. 
Appellant  declined  to  plead  further,  and 
appellee  recovered  judgment  as  prayed  for  In 
his  complaint 

Appellant,   by   Its  counsel,   asserts   three 


propositions,  and  seeks  to  uphold  them  by 
argument  and  authorities,  to  wit:  (1)  That 
neither  paragraph  of  complaint  states  facts 
sufficient  to  constitute  a  cause  of  action ;  (2) 
that  each  paragraph  of  answer  Is  good  as 
against  a  demurrer  for  want  of  sufBcient 
facts ;  and  (S)  that  the  demurrer  to  the  answer 
does  not  raise  any  question  because  of  its 
Insufficiency  in  form.  As  the  same  question 
is  presented  by  the  demurrer  to  the  complaint 
and  also  the  demurrer  to  the  answer,  they 
have  been  considered  together  by  counsel, 
and  will  be  so  here. 

The  propositions  above  stated  will  be  con- 
sidered in  their  order. 

It  la  most  earnestly  contended  by  ooonsd 
for  appellee  that  appellant  has  so  essentially 
failed  to  comply  with  the  requirements  of 
rule  22  of  this  court  (55  N.  B.  v)  that  it  Is  not 
entitled  to  have  the  merits  of  the  case  de- 
termined. The  fifth  clause  of  tibat  rule  re- 
quires that  appellant's  brief  shall  oontaln  '^ 
concise  statement  of  so  much  of  the  record  as 
fully  presents  every  error  and  exception  re- 
lied upon,  referring  to  the  pages  and  lines  of 
the  transcript"  But  little,  if  any,  attempt 
has  been  made  by  counsel  for  appellant  in 
the  preparation  of  their  brief  to  comply  wltb 
this  requirement,  and  If  we  should  etrlctly 
enforce  the  rule,  for  whicli  there  Is  abundant 
authority  and  precedent  the  judgment  would 
have  to  be  affirmed  on  the  record,  or  the 
appeal  dismissed.  To  pursue  this  course  in 
this  case,  as  in  all  other  cases  where  a  Uke 
question  is  presented,  would  relieve  tn  of 
much  research  and  labor,  and  dlspattft  tbe 
business  of  the  conrt;  and,  whllb  we  woold 
be  fully  justified  In  doing  so,  we  are  Inclined 
In  this  case,  on  account  of  the  brevity  of  the 
record,  to  waive  a  strict  enforcement  of  the 
rule,  and  go  to  the  merits  of  the  controveny, 
to  the  end  that  the  parties  may  have  tbeir 
reepectlve  rights  determined. 

In  his  first  paragraph  of  complaint  ap- 
pellee avers  that  he  was  elected  sheriff  of 
Morgan  county  in  1806;  that  he  gave  bond 
and  entered  nson  the  duties  of  bis  office; 
tliat  he  served  as  such  until  November  19, 
1900;  that  as  said  sheriff  It  was  bis  duty 
to  attend  the  sessions  of  the  Morgan  drcnlt 
court  daily,  either  In  person  or  by  deputy, 
and  that  he  did  attend  said  conrt  during  said 
term  271  days;  that  he  was  entitled  to,  and 
was  allowed  by  the  judge  thereof,  the  sum 
of  |2  per  day  for  such  services,  aggregating 
in  all  1542;  that  said  sum  was  allowed  and 
paid  to  him  by  the  treasurer  of  said  county : 
that,  aa  required  by  law,  he  filed  with  the 
auditor  r^wrts  of  all  moneys  received  by  him 
as  such  sheriff  from  all  sources  on  the  tint 
Mondays  of  December,  March,  Jane,  and 
September  of  each  year.  Including  In  said 
reports  the  amounts  so  received  for  bis 
services  In  attending  the  sessions  of  the 
circuit  court;  that  the  money  received  by 
Mm  from  all  sources  did  not  equal  the  salary 
as  provided  by  law,  and  that  all  sums  re- 
ceived by  him.  Including  st^d  pvi-^it^mf  did 


Ind.) 


BOARD  OF  COM'RS  OP  MORGAN  COUNTY  v.  CRONB. 


827 


not  equal  the  salair  provided  by  law;  that 
all  Bums  of  money  received  by  him  for  his 
services  as  such  sheriff,  Including  said  sum  of 
$642,  were  "by  mistake  and  Inadvertence 
applied  upon  his  salary,  and  treated  and 
adjudged  by  said  defendant,  the  board  of 
conunlssloners,  as  belonging  to  said  county, 
and  was  by  said  county  applied  to  the  extent 
of  and  upon  the  salary  of  plalntlfF  as  such 
flherlff,  as  provided  by  law." '  It  is  then 
averred  that  said  sum  of  $542,  so  allowed  to 
him  by  the  circuit  court  and  paid  to  him  out 
of  the  treasury  of  said  county,  "did  not  be- 
long to  said  county,  was  not  fees  of  his  office 
required  to  be  paid  into  the  county  officers' 
fund,  or  to .  be  received  and  credited  upon 
bis  salary  as  allowed  by  law,  but  was  com- 
pensation provided  for  and  allowed  to  him 
In  addition  to  his  salary  provided  by  law; 
that  the  same  belonged  to  him,  and  was  his 
individual  property."  It  is  further  avwred 
that  said  sum  was  taken  and  appropriated  by 
•api>ellant  and  expended  in  meeting  the  gen- 
eral expenses  of  the  county.  It  is  then 
averred  that  he  filed  bis  claim  for  said 
amount  with  the  board  of  commissioners  at 
its  January  term,  1904,  and  that  said  board 
refused  to  allow  or  pay  the  same,  or  any 
part  thereof.  The  second  paragraph  of  the 
complaint  is  in  all  essential  respects  like  the 
first,  except  as  to  the  amounts  claimed  by 
appellee,  and  covers  per  diem  allowances 
made  to  him  for  a  second  term.  The  first 
paragraph  of  answer  admits  all  of  the 
material  averments  of  the  first  paragraph  of 
complaint,  and  concludes  with  the  following 
averments:  "That  while  acting  as  such 
sheriff,  he  [appellee]  was  allowed  by  the 
Morgan  circuit  court  from  time  to  time,  and 
received,  the  sum  of  $542  as  his  per  diem  for 
his  attendance  in  person  and  by  deputy  upon 
the  sessions  of  said  court,  and  that  he  did 
from  time  to  time,  upon  demand  of  the 
board  of  commissioners  of  said  county,  turn 
over  his  said  per  diem  to  the  treasurer  of 
said  county;  that  he  paid  said  sum  over  to 
the  treasmrer  voluntarily  and  without  protest, 
believing  at  the  time  that  he  was  required 
so  to  do  by  law,  and  that  the  said  sum  of 
$542,  with  interest  thereon,  claimed  by  said 
plaintiff,  is  for  his  per  dion  allowance  for 
bis  attendance  upon  said  circuit  court  while 
In  session,  and  for  no  other  reason  whatever." 
The  second  paragraph  of  answer  is  identical 
to  the  first,  except  that  it  is  addressed  to  the 
second  paragraph  of  complaint 

The  whole  contention  of  appellant  rests 
upon  the  single  proposition  that  the  com- 
plaint shows  that  the  money  which  appellee 
is  seeking  here  to  recover  was  paid  over  by 
him  Into  the  county  fund  voluntarily,  without 
legal  compulsion,  with  full  knowledge  of  the 
facts,  and  in  8U<*i  case  there  can  be  no  re- 
covery. The  question  is  presented  both  by 
the  demurrer  to  the  complaint,  attacking  its 
sufficiency  for  want  of  facts,  and  the  de- 
murrer to  the  answer.  In  the  answer,  as 
above  Indicated,  the  allegation  is  "that  he 


paid  said  sum  over  to  the  treasurer  volunta- 
rily and  without  protest,  believing  at  the 
time  that  be  was  required  so  to  do  by  law, 
and  for  no  other  reason  whatever." 

Appellant's  first  proposition,  and  upon 
which  all  others  depend,  is  in  the  languag;e  of 
counsel  as  follows:  "If  an  individual  pays 
an  illegal  demand  made  against  him,  without 
legal  compiilslon,  with  the  full  knowledge  of 
the  facts,  and  without  any  fraud  or  imposi- 
tion, he  cannot  reclaim  it."  It  is  urged  that 
the  act  or  acts  of  appellee  in  paying  mon^ 
into  the  county  treasury,  which  he  was  not 
required  to  do,  was  a  mistake  of-  law,  and 
that  there  can  be  no  relief  therefrom.  There 
is  abundant  authority  to  support  these  two 
abstract  propositions  of  law,  and  counsel  for 
appellee,  in  their  brief,  admit  that  this  is 
the  general  rule,  but  urge  that  such  rule  has 
no  application  to  the  case  in  hand,  for  the 
reason  that  appellee  is  here  seeking  to  avail 
himself  of  a  statutory  right,  and  that  the  old 
rule  of  the  common  law  does  not  apply. 

It  is  earnestly  contended  by  counsel  (or 
appellee  that  this  case  must  be  governed  by 
the  provisions  of  section  7013,  Bums'  Ann. 
St  '1901.  being  section  1  of  the  act  of  March 
31,  1879  (Acts  1879,  p.  108).  That  section 
reads  as  follows:  "Xo  settlements  made  by 
the  board  of  commissioners  of  the  several 
counties  of  this  state  with  any  county,  town- 
ship or  school  officer  shall  be  conclusive  and 
binding  in  the  state  or  county,  where  any 
such  officer  has  failed,  in  any  manner,  to  ac- 
count for  any  and  all  moneys  which  he  may 
have  collected  or  received  by  virtue  of  his 
office,  or  has  failed  or  omitted  to  perform  any 
duty  required  of  him  by  law;  and  every  such 
officer  and  hlis  sureties  shall  be  held  liable 
therefor,  the  same  as  if  no  settlement  bad 
been  made:  Provided,  that  when  it  shall  be 
made  to  appear,  to  tixe  satisfaction  of  tlie 
board  jat  commissioners  of  any  county  of 
this  state,  that  by  reason  of  any  erroneous 
charges  on  the  tax  duplicate,  or  through  in- 
advertence, mistake,  or  any  other  cause,  any 
one  of  the  above-named  officers  has  paid 
over  to  such  county,  or  r^orted,  settled  or 
accounted  for,  more  money  to  such  commis- 
sioners than  was  Justly  or  equitably  due  or 
owing  from  such  officers,  then,  and  in  such 
case,  such  board  is  hereby  authorized  to 
order  repayment,  out  of  the  proper  funds, 
in  their  proper  proportion,  so  overpaid  by 
such  officer,  and  credit  to  be  given  by  the 
auditor  therefor.  And  in  case  such  thoney 
has  not  been  paid  then  by  such  officer,  such 
board  is  hereby  authorized  to  remit  and  re- 
lease so  much  of  the  same,  in  whatever  form 
of  indebtedness  it  may  exist  as,  in  their  Judg- 
ment is  unjust.  Inequitable  and  wrong  on 
account  of  having  grown  out  of  such  mistake, 
inadvertence  or  overcharge,  not  however,  re- 
leasing such  officer  or  his  sureties  from  the 
payment  of  any  money  ever  in  fact  received 
by  him  as  such  officer,  and  remaining  unac- 
counted for,"  etc.  It  Is  now  settled  in  this 
state  that  allowances  provided  for.by  9tetute ,  ^ 
Jiqitized  by  VjOOy  IL 
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to  a  sheriff  for  bis  per  diem  attendance  upon 
the  BessionB  of  the  circuit,  criminal,  or  superi- 
or courts  In  his  county  Is  not  to  be  regarded 
as  fees  collected  by  him  under  the  fee  and 
salary  act  now  In  force,  and  that  such  allow- 
ance becomes  his  Individual  property,  and 
he  Is  not  required  to  account  for  It  and  pay 
It  Into  the  county  treasury  to  be  applied  on 
his  salary.  Comer  y.  Board,  etc,  32  Ind. 
App.  477,  70  N.  B.  179;  Seller  t.  State  ex 
reL,  160  Ind.  603,  65  N,  B.  922,  66  N.  K.  946, 
67  N.  E.  448;  State  ez  rel.  Board  ▼.  Flynn, 
161  Ind.  664,  69  N.  E.  159. 

Under  the  pleadings  In  this  case.  It  must 
be  accepted  as  true  that  the  appellee  by 
"mistake  and  Inadvertence"  reported  the 
several  allowances  made  to  Um  by  the  cir- 
cuit court  for  attendance  on  the  sessions 
thereof,  and  accounted  for  and  paid  into  the 
county  treasury  as  other  fees  collected  by 
blm.  It  must  also  be  taken  as  true  that  the 
county  received  such  sums,  applied  the  same 
on  appellee's  salary,  or  otherwise  used  It 
defraying  county  expenses.  Under  the  au- 
thorities cited,  the  amount  of  money  al- 
lowed appellee  by  the  circuit  court  for  bis 
per  ^em  attmdance  thereon  became  hlS  in- 
dividually; the  county  ha4  no  Interest  what- 
ever In  It,  and  he  was  not  required  to  ac- 
count to  the  board  of  commissioners  for  the 
same,  nor  to  pay  it  Into  the  county  treasury. 

The  statute  under  consideration  was  doubt- 
less passed  I^  the  Legislature  to  serve  a 
double  purpose:  (1)  To  protect  the  interest 
of  the  county  against  the  failure  of  any 
officer  named  therein  to  account  to  the  proper 
authorities  "for  any  and  all  moneys  which 
be  may  have  collected  or  received  by  virtue 
of  hlB  office,  or  has  failed  or  omitted  to  per- 
form any  Cnty  of  him  required  by  law,"  and 
(2)  to  protect  the  rights  of  such  officers  in 
case  they  have  through  "inadvertence,  mlB>- 
take  or  any  other  cause  *  *  *  paid  over 
to  such  county,  or  reported,  settled  or  ac- 
counted for,  more  money  to  such  commls- 
sloners  than  was  justly  or  equitable  due," 
etc  The  mon^,  which  it  Is  confessed  ap- 
pellee accounted  for  and  paid  into  the 
county  treasury,  was  not  "justly  or  equita- 
bly due  or  owing  from"  him.  In  the  case  of 
Board,  etc.,  v.  Tlchenor,  129  Ind.  562,  29  N. 
E.  32,  the  legal  principle  Involved  in  this  case 
was  decided  adversely  to  the  contention  of 
appellant  In  that  case,  the  appellee,  who 
had  been  treasurer  of  Gibson  county,  brought 
an  aictlon  against  appellant  to  recover  for 
money  which  he  bad  paid  into  the  count? 
treasury  "through  mistake  and  inadvert- 
ence," alleging  th^t  certain  money  so  paid 
by  him  was  his  own  individual  money,  and 
that  the  county  was  not  entitled  to  It  The 
court  In  the  dedstoii  cited  the  section  of  the 
statute  to  which  we  have  referred  and  other 
sections,  to  wit  6510  and  6511,  Bev.  St  1881, 
the  latter  sections  of  which  provide  for  the 
r^ayment  to  a  county  treasurer  out  of  the 
county  treasury  any  sum  or  sums  of  money 
vbicb  a  county  treasurer  might  lm;»:operly 


pay,  and  also  making  provlsloB  for  icfimd- 
ing  to  such  county  treasurer  from  the  state 
treasury  any  erroneous  payments  thus  made; 
and  In  connection  therewith  said:  "TFe 
think  It  was  the  intention  of  the.  Legislatnre 
that  the  county  should  not  profit  by  the 
mistakes  of  its  officers,  by  which  It  received 
into  Its  treasury  money  to  which  it  was  not 
entitled."  It  was  held  In  that  case  that  un- 
der the  statute  cited  the  appellee  was  at- 
titled  to  recover  the  amount  of  money  wfaidi 
he  had  erroneously  paid  into  the  county 
treasury.  The  proposition  upon  which  ap- 
pellant rests  In  this  case,  and  which  we 
have  above  stated,  is  not  supported  by  tbs 
taw,  and  Is  contrary  to  all  prindptes  of 
equity.  Our  conclusion  Is  that  the  complaint 
stated  a  cause  of  action  and  that  the  de- 
murrer to  It  was  properly  overruled.  From 
what  we  have  said,  the  facts  set  op  in  the 
answer  are  not  sufficient  to  constitute  a 
defense. 

We  are  confronted,  howevw,  with  the  I 
proposition  on  behalf  of  appellant  that  the 
demurrer  to  the  answer  was  not  suffldoit 
In  form  to  present  any  question.  It  is  true 
that  the  demurrer  is  not  In  the  form  pre- 
scribed by  statute,  but  under  the  authori- 
ties In  this  state,  this  fact  cannot  affect 
appellant's  rights.  In  the  case  of  Bell  et  al 
y.  Hiner,  16  Ind.  App.  184,  44  M.  E.  S76,  thia 
court  said:  "Earlier  cases  held  that  It  wu 
reversible  error  to  sustain  a  defective  de- 
murrer to  an  answer  without  reference  to  its 
sufficiency.  Gordon  t.  Swift,  89  Ind.  212; 
Dogdale  v.  Oulbertson.  7  Ind.  664.  Later 
and  better  considered  decisions,  however, 
declare  the  law  to  be  that  although  the  de- 
murrer be  Insufficient  to  test  the  plea,  and 
might  be  overruled  without  error,  yet  if  it 
Is  in  fact  sustained  and  the  pleading  is 
really  bad,  then  no  harmful  error  occurs. 
Wade  y.  Huber,  10  Ind.  App.  417,  88  N.  B. 
351;  Foster  v.  Dalley,  3  Ind.  App.  530,  80  N. 
E.  4;  Firestone  v.  Werner,  1  Ind.  App.  283, 
27  N.  E.  628;  Board,  eta,  v.  Gruver,  115  lad. 
224,  17  N.  E.  290;  Pahner  t.  Hayes,  112  Ind. 
289, 18  N.  B.  882 ;  Hildebrand  t.  McCrum,  101 
Ind.  6L"  In  the  case  of  Blue  v.  Capital  Xa- 
tlonal  Bank,  145  Ind.  618,  43  N.  B.  656,  tiw 
Supreme  Court  had  under  consideration  tbia 
same  question,  and  it  was  there  said:  "If  it 
shall  be  concluded  that  the  pleas  did  not 
state  a  cause  of  action,  the  Informality  of 
the  demurrer  could  not  be  asserted  to  up- 
hold them."  As  this  demurrer  was  address- 
ed to  a  bad  answer,  and  conceding  that  it 
was  informal  and  not  In  strict  harmony  witli 
the  statute,  the  action  of  the  court  in  sus- 
taining It  could  not  possibly  harm  appellant 
In  any  event  it  was  not  an  error  of  which 
appellant  can  complain,  for  it  was  not  in- 
jured by  the  ruling.  Chicago,  etc..  By.  Co. 
V.  Hunter,  128  Ind.  218,  27  N.  K  477. 

This  disposes  of  all  the  questions  pre- 
sented on  argument,  and,  flmUng  no  error, 
the  Judgment  is  affirmed. 
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(3«  Ind.  App.  70b). 

BOARD   OF   COM'RS    OF    MORGAN 
OOUNTT    T.    NBBIiY.    (No.    5,667.). 

(Appellate  Court  of  Indiana,  Division  No.  SI 
Nov.  15,  1005.) 

Appeal  from  Olrcalt  Court.  Morgan  Ootm- 
tj;  Jos.  W.  WIlUamB,  Judge  pro  tenoa. 

Action  by  Jacob  M.  Neely  against  tbe  board 
of  commissioners  of  the  county  of  Morgan. 
From  a  Judgment  for  pialntUT,  defendant 
appeals.    Affirmed. 

O.  MattbewB  and  R.  O.  Mlnton,  for  appel- 
lant   Benner  &  McNutt,  for  appellee. 

WILEY,  0.  J.  Appellee  was  elected,  quall- 
lled,  and  served  as  clerk  of  tbe  Morgan  dr- 
colt  court  from  the  17th  day  of  November, 
1898,  until  the  Slst  day  of  December,  1902. 
I>urlng  that  time  he  was '  allowed  by  tbe 
Judge  of  such  court  $2  per  day  for  each  day 
that  he  attended  the  sessions  thereof,  either 
In  person  or  by  deputy,  which  several 
amounts  so  allowed  him  be  accounted  for 
quarterly,  when  he  filed  his  reports  of  fees 
collected,  etc.,  and  paid  said  sums  into  the 
treasury  of  the  county  with  other  fees  so 
collected.  In  his  complaint  he  not  only  avers 
these  facts,  but  also  avers  that  he  paid  said 
Boms  In  the  treasury  of  the  county  through 
mistake  and  inadvertence,  and  that  subse- 
quently he  filed  with  the  auditor  of  Said 
county  his  verified  claim,  setting  out  the 
several  amounts  so  allowed  him  and  paid. 
Into  the  treasury,  and  asked  that  the  board 
of  commissioners  refund  the  same  to  him, 
which  It  refused  to  do.  He  prosecuted  this 
suit  to  collect  said  amounts-  A  demurrer 
to  his  complaint  was  overruled,  and  the  over- 
ruling of  that  demurrer  Is  the  only  "error  as- 
signed. 

Tbe  Identical  question  presented  by  tbe 
demurrer  to  the  complaint  was  decided  by 
this  court  in  the  case  of  Board  of  Commls- 
■lonen,  etc.,  v.  Crone  (October  12,  1905), 
75  N.  B.  826,  and  upon  the  authority  of  that 
case  the  Judgment  Is  affirmed.  ' 

(16  Ind.  App.  MO) 

PITTSBURG,  C,  C.  ft  ST.  L.  RY.  CO,  v. 
BRYANT.    (No.  B,894.) 

(Appellate  Cionrt  of  Indiana,  Division  No.  1. 
Oct.  25,  1905.) 

1.  OABBIKBB— IiOBS  OT  <3o0DB— BtlX  OF  LaD- 

uro. 
Where  on  delivery  of  goods  to  a  carrier, 
ita  agent  delivered  a  receipt  describing  the 
goods  "to  be  shipped  as  per  directions  below. 
rabject  to  the  conditions  and  exceptions  of 
the  company's  bill  of  lading,"  bat  no  bill  of 
lading  was  ever  executed  or  delivered,  the 
carrier's  uniform  bill  of  lading  was  not  thereby 
made  a  part  of  the  receipt  or  contract  of  ship- 
ment. 

2.  Sams— GoRBTtnTcTVOH. 

An  Instmmeat  delivered  by  '  a  carrier's 
agent  to  tbe  shipper,  reciting  the  delivery  of 
certain  packi^es  marked  and  signed  as  stated 
to  be  shipped  as  per  directions  below,  subject 
to  the  condMona  and  exceptions  of  tbe  com- 
pany's bill  of  ladhig,"  signed  by  the  shipper 


and  by  the  carrier's  agent,  was  a  mere  receipt 
for  the  goods  for  the  purpose  of  shipping  tbem 
to  the  point  named  In  the  memorandum  follow- 
ing the  shipper's  signature,  and  was  not  a  con- 
tract by  the  carrier  to  ship  the  goods. 
8.  Samk— Sripmert  Bktond  Cabbieb'8  Linb 

— IlCFLIBD   CORTBAOT. 

A  common  carrier  being  bound  to  receive 
goods  for  shipment,  a  contract  to  ship  the  goods 
to  a  certain  point  beyond  the  carriers  line  and 
there  deliver  them  to  the  consignee,  cannot  be 
implied  from  the  fact  that  it  received  the  goods 
for  shipment. 

4.  Same  —  Tebuinus  or  Rotttb— LuaTAtioii 

OP  LIABILITT. 

A  carrier,  being  under  no  obligation  to 
ship  goods  bcvond  its  own  line.  Is  entitled  to 
make  a  vaild  special  contract  regarding  its 
liability  to  loss  occurring  on  such  line. 

LEd.  Note. — For  cases  in  point,  see  voL  9^ 
Gent.  Dig.  Carriers,  U  817,  818.] 

5.  Same— GoRTXAOi  to  Cabbt  to  Destira- 

nOR— BVIDBROE. 

Mere  recent  of  goods  by  canier,  markied 
for  delivery  at  a  point  beyond  its  line,  was  In- 
sufficient to  constitute  a  contract  to  transport 
and  deliver  them  at  destination. 

6.  Sauk— QtiESTioR  fob  Jintr. 

Where,  in  an  action  for  loss  of  goods 
shipped,  it  appeared  that  the  carrier's  agent 
collected  the  entire  charge  for  tbe  shipment  to 
destination  beyond  the  initial  carrier's  line,  and 
gave  the  shipper  a  writing  which  in  no  way 
indicated  that  sneh'  carrier  was  not  undertaking 
to  ship  the  goods  to  destination,  whether  sncn 
agent  contracted  to  carry  the  goods  to  destina- 
tion was  for  the  jury. 

7.  Same— AtJTHOBiTY  of  Agent. 

Where,  in  an  action  against  a  carrier  for 
loss  of  goo^  shipped  to  a  point  beyond  the 
initial  earner's  line,  no  attempt  was  made  to 
show  that  the  carrier's  receiving  agent  had  an- 
thorlty  to  make  such  contracts,  Or  that  there 
had  been  any  previous  similar  dealings  between 
such  agent  and  the  shipper,  or  that  the  carrier 
had  held  itself  out  as  a  common  carrier  to  a 
point  beyond  its  line,  the  agent's  authority 
to  contract  for  extraterminal  liability  could  not 
be  presnmed  from  his  aatbority  to  receive  goods 
for  carriage. 

Appeal  from  Circuit  Coxat,  Henry  County; 
Wm.  O.  Barnard,  Judge. 

Action  by  WllUani  J.  Bryant  against  the 
Pittsburg,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

John  L.  Rape,  for  appellant  Bnndy  ft 
Morris  and  Nation  &  Beard,  for  appellee^ 

ROBINSON,  J.  Appellee  sued  for  the 
value  of  certain  household  goods  which  he 
averred  were  delivered  by  him  to  appellant 
to  be  shipped  by  appellant  from  New  Castle, 
Ind.,  to  appellee  at  Rookford,  N.  C,  but 
which  it  Is  averred  were  either  lost  or  de- 
stroyed by  appellant  and  never  delivered  to 
appellee.  Judgment  in  appellee's  favw. 
Overruling  appellanfa  motion  for  a  new 
trial,  asked  on  tbe  ground,  among  other 
tilings,  that  the  verdict  is  not  snstained  by 
suflldent  evidence,  is  the  only  question  ar- 
gued. 

An  agent  of  appellee  went  to  appellant's 

station  agent,  at  New   Castle,   inquired  tbe 

rate  of  freight  to  Rockford,  N.  C,  and,  being 

told  the  rate,  paid  tbe  freight  to 
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and  offered  the  goods  for  shipment  Appel- 
lant's agent  received  the  shipment,  and  Is- 
sned  to  the  shipper  the  following:  "Form 
13.  Delivered  to  the  Pittsburg,  Cincinnati, 
Chicago  &  St  Louis  Railway  Co.,  New 
Castle.  Ind.  Station,  Dec.  10,  1901  the  fol- 
lowing named  articles  or  packages,  marked 
and  consigned  as  stated,  to  be  shipped  as 
per  directions  below,  subject  to  the  condi- 
tions and  exceptions  of  the  company's  bill 
of  lading.  W.  J.  Bryant,  Shipper.  Marks, 
W.  J.  Bryant  Rocls^jort,  N.  C.  Articles :  1 0. 
Stove.  1  BBl.  H.  Hold.  gds.  1  S.  Mach.  1  W. 
Stand.  1  Rocker.  5  Stool  chahrs.  1  H.  Chair. 
1  Child's  Rocker.  Paid  6.38.  A.  R.  Sllgar, 
Ag't."  [Revenue  Stamp.]  No  other  bill  of 
lading  was  Issued  for  the  shipment  Rock- 
ford  was  beyond  appellant's  line.  In  regu- 
lar course  the  shipment  would  go  over  ap- 
pellant's line  to  Cincinnati,  and  there  be 
transferred  to  the  Cincinnati  Southern  Rail- 
road, and  by  that  company  delivered  to  an- 
other line,  to  be  carried  to  its  destination. 
The  goods  were  all  delivered  to  the  Cincin- 
nati Transfer  Company,  a  common  carrier, 
to  be  delivered  to  the  Cincinnati  Southern 
and  all,  except  the  barrel  of  household  goods, 
were  received  by  that  company.  The  dep- 
osition of  the  agent  of  the  carrier  at  the 
point  of  destination  of  the  shipment  taken 
May  28,  1902,  states  that  none  of  the  goods 
had  been  received,  except  the  barrel  of  goods, 
which  was  received  a  short  time  previous  to 
that  date,  and  which  was  in  a  damaged  con- 
dition. At  the  time  of  the  shipment  appel- 
lant had  a  regular  bill  of  lading,  which  was 
the  nnifonn  bill  of  lading  used  by  railroads, 
and  which  was  read  in  evidence.  This  bill 
of  lading  contains,  among  others,  a  provision 
that  no  carrier  shall  be  liable  for  loss  or 
damage  not  occurring  on  its  own  road  or  its 
portion  of  the  through  route,  nor  after  the 
property  is  ready  for  delivery  to  the  next 
carrier  or  to  the  consignee. 

We  cannot  agree  with  counsel  that  this  so- 
called  "bill  of  lading"  became  a  part  of  the 
written  receipt  or  contract  through  the  ref- 
erence thereto  in  the  receipt  or  contract 
A  bill  of  lading  is  defined  to  be  "a  written 
acknowledgment  by  the  common  carrier  of 
the  receipt  of  certain  goods,  and  an  agree- 
ment for  a  consideration,  to  transport  and 
to  deliver  the  same  at  a  specified  place  to  a 
person  therein  named,  or  his  order."  4  Elli- 
ott on  Railroads,  {  1416;  Union  Rt  Co.  v.  Tea- 
ger,  34  Ind.  1.  According  to  this  definition, 
one  of  the  essentials  of  a  bill  of  lading  is  an 
agreement  between  the  carrier  and  shipper. 
No  bill  of  lading  other  than  that  above  set 
out  was  issued.  No  other  agreement  was 
made.  Reference  is  not  made  in  the  written 
Instrument  to  some  other  contract  or  agree- 
ment executed  by  the  carrier  and  shipper. 
It  will  readily  be  seen  that  the  reasoning 
through  which  a  contract  may  be  gathered 
from  writings  consisting  of  a  protracted  cor- 
respondence between  the  parties  has  here  no 
application.    WUls  T.  Ross,  77  Ind.  1,  40  Am. 


Rep.  279.  There  was  no  other  bill  of  lading 
to  which  reference  conld  be  made  in  the 
writing  that  was  ezecnted,  and,  as  the  car 
rler  did  not  issue  to  the  shipper  any  sncb 
bill  of  lading,  it  must  be  held  to  have  aban- 
doned that  provision  in  the  written  Instni- 
ment  that  was  executed. 

The  writing  that  was  executed,  and  which 
is  above  set  out  when  construed  as  a  whole. 
Is,  in  effect,  a  receipt  for  certain  goods  for 
the  purpose  of  shipping  them  to  a  point 
named  in  the  memorandum  following  the 
shipper's  signature.  There  Is  no  contract 
contained  in  this  writing  to  ship  the  goods 
to  the  place  designated,  or  to  any  other  place. 
The  company,  as  a  common  carrier,  was 
bound  to  receive  the  goods  for  shipment  so 
that  a  contract  to  ship  the  goods  to  a  certain 
point  And  there  deliver  them  to  the  consign- 
ee, cannot  be  Implied  from  the  fact  that  It 
did  receive  them  for  shipment  It  cannot  be 
construed  to  be  a  bill  of  lading,  and  mani- 
festly was  not  Issued  as  a  bill  of  lading,  as 
reference  Is  made  in  this  writing  to  the 
"company's  bill  of  lading."  The  receipt  is 
evidence  of  the  fact  that  certain  goods  had 
been  delivered  to  the  carrier,  to  be  shipped 
to  a  place  designated,  and  that  the  carria's 
agent  had  been  paid  $6.38.  The  writing  It- 
self furnished  no  evidence  Ihat  the  amount 
paid  was  the  rate  through  to  the  place  of 
destination,  and  the  implication  does  not  nec- 
essarily arise  that  it  was  the  through  rate. 
It  Is  true,  having  received  the  goods  for  ship- 
ment, the  implied  obligation  of  appellant  as 
a  common  carrier,  arising  from  its  relation 
to  the  public,  rested  upon  it  to  ship  the  goods. 
But  this  implied  obligation  Is  limited  by  tbe 
termini  of  its  own  route,  for  the  reason  that 
a  common  carrier  is  not  required  to  deliver 
g^xxls  at  a  point  beyond  its  lines. 

Appellant's  legal  duty  as  a  common  carrier 
is  only  commensurate  with  Its  franchise; 
that  is.  It  is  confined  to  Its  own  line.  For 
this  reason  it  might  make  a  valid  Q>eclal 
contract  that  it  should  not  be  liable  for  any 
loss  which  did  not  happen  on  its  own  line. 
United  States  Ex.  Co.  v.  Rush,  24  Ind.  403; 
Erie  Ry.  v.  Wilcox,  84  III  239,  25  Am.  Rep. 
461;  Mulligan  v.  Illinois  Gent  R.  Co.,  96 
Iowa,  181,  14  Am.  Rep.  514;  Reed  v.  United 
States  Express  Co.,  48  N.  Y.  462.  8  Am.  Rep. 
561;  Phifer  v.  Carolina  Cent  R.  Co.,  88  N. 
C.  311,  45  Am.  Rep.  687;  Cincinnati,  etc.  R. 
Co.  T.  Pontius,  19  Ohio  St  221,  2  Am.  Rep. 
391;  Am.  Ex.  Co.  v.  Second  Nat  Bank.  69 
Pa.  804,  8  Am.  Rep.  268;  Taylor  v.  UtQe 
Rock,  etc.,  R.  Co.,  32  Ark.  399,  29  Am.  Bep. 
3;  McCam  v.  International,  etc.,  H.  Oc  84 
Tex.  352,  19  S.  W.  547, 16  L.  R.  A.  89,  81  Am. 
St  Rep.  51;  Dunbar  v.  Port  Royal,  etc.,  R. 
Co.,  86  S.  C.  110,  16  S.  E.  357,  31  Am.  St 
Rep.  860.  Some  of  the  states  follow  the 
English  rule  that  the  receipt  of  goods  marked 
to  a  place  beyond  the  line  of  the  carrier  who 
receives  them  Implies  a  contract  on  his  part 
to  carry  them  to  their  final  destination.  But 
the  Supreme  Court  of  the  United  States  and 

Digitized  by  V^OOQlC 


jaAi 


PITTSBURG,  C,  C.  A,  ST.  L.  RY.  CO.  v.  BRYANT. 


831 


a  majority  of  ttie  state  courts  have  declared 
the  rule  that  the  carrier  la  cmly  bound,  In 
the  absence  of  a  special  contract,  to  carry 
0T»  Its  own  route,  and  safely  deliver  to 
the  next  connecting  carrier.  Pittsburg,  eta, 
R.  Co.  T.  Morton,  61  Ind.  539,  28  Am.  R^. 
682;-  Michigan  Cent  B.  Co.  ▼.  Mineral,  etc, 
Co.,  16  Wall.  318,  21  li.  Bd.  287;  St  Louis 
Ins.  Co.  T.  St  Louis,  etc.,  R.  Co.,  104  U.  S. 
146,  26  L.  Ed.  679 ;  Michigan  Cent  R.  Co.  v. 
Myrlck,  107  U.  a  102, 1  Sup.  Ct  425, 27  L.  Ed- 
325;  Elmore  ▼.  Naugatnck  R.  Co.,  23  Conn. 
467,  63  Am.  Dec.  143;  Grlndle  t.  Eastern  Ex. 
Co.,  67  Me.  317,  24  Am.  Rep.  31;  Lawrence 
V.  Winona,  etc.,  R.  Co.,  15  Minn.  890  (OIL 
313),  2  Am.  Rep.  130;  Orover,  etc.,  Co.  t. 
Missouri  Pac.  B.  Co.,  70  Mo.  672,  35  Am.  Rep. 
444;  Knight  t.  Providence,-  etc,  R.  Ca,  18 
R.  L  572,  43  Am.  Rep.  46;  Hadd  v.  U.  S. 
Ex.  Co.,  52  Vt  835,  86  Am.  Rep.  757;  Wells 
V.  Thomas,  27  Mo.  17,  72  Am.  Dec.  228,  and 
note;  U.  S.  Ex.  Go.  v.  Rush,  24  Ind.  403; 
Railroad  Go.  v.  Condon,  10  Ind.  App.  536, 
88  N.  E.  71 ;  Railroad  Co.  v.  Dickson,  31  Ind. 
App.  451,  67  N.  E.  538;  Chicago,  etc.,  R.  Co. 
V.  Woodward  (Ind.  Sup.)  72  N.  E.  558.  "Mere- 
ly connecting  with  other  routes,"  said  the 
court  in  Pittsburg,  etc.,  R.  Co.  v.  Morton, 
supra,  "which  he  does  not  own,  operate,  or 
control,  will  not  make  him  a  common  carrier 
over  such  connecting  routes."  See,  also,  1 
Elliott  on  Railroads,  |  303.  The  evidence 
shows  that  the  point  of  destination  is  not  on 
api)ellant's  line,  and  as  appellant  as  a. com- 
mon carrier,  was  not  hound  to  deliver  the 
goods  beyond  its  line,  U  there  is  a  liability 
in  this  ease,  it  most  l>e  by  virtue  of  a  special 
contract 

As  the  written  Instrument  above  set  out 
was  not  tf  contract  of  shipment  the  qnestlon 
is  whether  the  evidence  shows  an  oral  con- 
tract on  appellants  part  to  deliver  the  goods 
at  the  jpolnt  of  destination.  A  witness  testi- 
fied that  acting  for  appellee,  be  dellvaed  the 
goods  to  appellant's  agent  at  New  Castle; 
tiiat  he  asked  the  agent  what  the  cost  would 
be  to  ship  the  goods  to  Rockford,  N.  C,  and 
was  told  it  would  take  $6.88,  which  amount 
he  paid,  took  the  receipt  and  put  the  goods 
in  a  car.  Another  witness,  who  helped  take 
the  goods  to  the  station,  detailed  substantial- 
ly the  same  conversation,  with  the  addition 
that  the  agent  asked  something  about  the 
weight  of  the  goods.  It  is  not  disputed  that 
appellant  carried  the  goods  to  the  end  of  its 
line,  and  delivered  them  to  a  common  carrier. 
It  is  not  claimed  that  any  of  the  goods  were 
lost  or  injured  while  on  appellant's  line.  As 
the  goods  were  lost  or  injured  after  they  left 
appellant's  line,  and  while  In  charge  of  some 
connecting  carrier,  the  burden  was  uxH>n  a^ 
pellee,  to  establish  appellant's  liability  toe 
such  loss  or  Injury,  to  show  a  special  contract 
on  appellant's  part  to  deliver  the  goods  at  the 
point  of  destination.  By  simply  receiving  the 
goods  marked  for  delivery  at  a  point  beyond 
its  line,  appellant  did  not  thereby  contract  to 
transport  and  deliver  them  at  the  place  of 


destination.  Crawford  v.  Southern  Ry.  Co., 
61  Miss.  222,  24  Am.  Rep.  626.  But  we  think 
tlie  evidence  is  sufficient  to  authorize  the 
jury  to  conclude  that  the  agent  of  appellant 
undertook  to  ship  the  goods  to  their  destina- 
tion. It  was  a  question  of  fact  for  the  jury. 
Chicago,  etc  Co.  v.  Woodward  (Ind.  Sup.)  78 
N.  E.  810.  The  agent  was  told  to  what  point 
the  goods  were  to  be  shipped,  and  was  asked 
the  rate  to  that  point  and  collected  the  entire 
charge.  He  gave  the  shipper  a  writing, 
which  in  no  way  indicated  to  the  shipper 
that  his  company  was  not  undertaking  to 
ship  the  goods  to  their  destination.  The  fact 
that  the  agent,  if  we  assume  that  he  had 
authority  to  act  save  the  through  rate  and 
collected  the  entire  charge,  were  circum- 
stances strongly  tending  to  show  a  contract 
for  through  transportation  by  bis  company, 
or  such  a  "connection  in  business"  as  to  make 
his  company  liable  over  the  entire  route. 
We  think  there  was  competent  evidence  be- 
fore the  Jury  that  appellant's  agent  contract- 
ed to  carry  the  goods  to  their  destination. 
See  Page  v.  Chicago,  etc.,  R.  Co.,  7  S.  D.  297, 
64  N.  W.  137 ;  Ogdensbnrg,  etc,  R.  Co.  v.  Pratt, 
22  Wall.  123,  22  L.  Ed.  827;  Gray  v.  Jackson, 
51  N.  H.  9,  12  Am.  Rep.  1;  Root  v.  Great 
Western  R  Co.,  45  N.  Y.  524;  Weed  v.  Sara- 
toga, etc,  R.  Co.,  19  Wend.  534 ;  Nashna  Lock 
Co.  V.  Worcester,  etc.,  R.  Co.,  48  N.  H.  389, 
2  Am.  Rep.  242 ;  Chouteaux  v.  Leech,  IS  Pa. 
224,  67  Am.  Dec.  602;  Candee  v.  Pennsylvania 
R.  Co.,  21  Wis.  589,  94  Am.  Dec.  566;  HUl, 
etc.,  Co.  v.  Boston,  etc,  R.  Co.,  104  Mass.  122, 
6  Am.  R^.  202. 

The  question  remains  whether  the  agent 
bad  authority  to  bind  bis  company  by  such 
a  contract  The  contract  was  made  with  ap- 
pellant's local  station  agent  at  New  Castle. 
No  attempt  was  made  to  show  what  aathor- 
ity  the  agent  had  as  to  making  contracts  for 
the  carriage  of  goods.  It  is  true  that  whether 
the  agent  had  authority  to  make  such  a  con* 
tract  was  a  question  of  fact  for  the  Jury, 
and  we  could  not  disturb  this  finding  of  the 
Jury,  if  made  upon  evidence  legally  sufficient 
to  Justify  it  Ogdensbnrg,  etc,  R.  Ca  v.  Pratt, 
22  Wall.  123,  22  L.  Ed.  827,  and  notes.  But 
the  substance  of  the  evidence  from  which  the 
conclusion  of  authority  was  drawn  is  that 
the  local  station  agent  In  answer  to  a  ques- 
tion, named  the  through  rate,  collected  it 
and  gave  a  receipt  for  goods  marked  through 
to  destination.  It  does  not  appear  that  there 
had  ever  been  any  iirevions  dealings  between 
appellee  or  his  agent  and  the  company  from 
which  such  authority  might  reasonably  have 
Iseen  Inferred,  nor  is  there  any  evidence  tliat 
the  company  held  itself  out  as  a  common 
carrier  to  a  point  beyond  its  own  line.  The 
agent  might  bind  the  company  within  the 
limits  of  his  apparent  anthorify,  but  as  appel- 
lant as  a  common  carrier,  was  not  bound  by 
law  to  carry  and  deliver  goods  beyond  its 
own  line,  we  cannot  presume  that  the  agent 
had  authority  to  bind  the  company  by  con- 
tract for  carriage  beyond  its  own  line.    His 

Uigitized  by  VjOOff  IC 


832 


n  NORTHEA.STERN  REPOBTBB. 


a»L 


.  authority  to  recelTV  goods  for  carriage  does 
not  Imply  autborlty  to  contract  for  extratw- 
tninal  liability.  Strictly  speaking,  tbe  bosi- 
oess  of  appellant  as  a  carrier  Is  confined  to 
its  own  line,  and  tUe  general  scope  of  the 
aatborlty  of  a  subordinate  agent  must  be 

.limited  to  the  «oinpany'&  business.  Mo  ex* 
press  authority  of  the  agent  Is  shown,  and 
there  Is  not  sufficient  ei^dence  from  which 
such  authority  might  be  Implied.  See  Oro- 
ver,  etc.,  Co.  v.  Missouri  Pac.  Ky.  C!o.,  70  Mo. 
672,  35  Am.  Rep.  444;  Ogdensburg,  etc.,  B.  Oo. 
▼.  Pratt,  22  Wall..  123.  22  L.  Ed.  827;  Bur- 
roughs. T.  Norwich,  etc.,  R.  Co.,  100  Mass.  26, 
1  Am.  Bepw.78;  Page  v.  Chicago,  etc.,  R.  Co., 
S(a>ra;  Patterson  v.  Kansas,  etc.,  R.  Co.,  47 
Mo.  App.  570;  4  Elliott  on  Railroads,  i  14S7. 
Judgment  reversed. 


(S8  Ind.  App.  837} 

COLLINS   OOAIi   CO.   ▼.    HADLET. 
(Na  6,406.)  1 

(Appellate  Court  of  Indiana,  Division  Na  2, 

Oct.  25,  lOOo.) 

1.  Dkath  —  AcnoNB  —  Paxtocs  Pi.^mrirr  — 

PXBSONAI.  RKPBESlCnTATIVEa. 

Under  Burns'  Ann.  St.  1901,  §|  7466,  7472, 
requiring  mining  operators  to  talce  specified 
precautions  for  the  safety  of  their  employes, 
and  section  7478,  providing  that  in  case  of  loss 
of  life  resulting  from  a  violation  of  the  statute 
a  right  of  action  for  damages  shall  accrue  "to 
the  widow,  children,  or  adopted  children,"  etc., 
of  the  person  killed,  an  action  for  death,  caused 
Ify  failure  to  tfike  the  statutory  precautions, 
must  be  brought  by  the  widow,  children,  or 
other  persons  specified  in  the  statute,  and  the 
personal  representative  of  the  decedent  cannot 
maintain  the  astion.  by  virtue  of  Bums'  Ann. 
St.  1901,.  t,285,  which  confers  on  the  personal 
representative  of  one  whose  death  is  caused  by 
the  vrrongful  act  of  another  a  right  of  action 
to  recover  damages  for  such  death. 

[Ejd.  Note. — For  cases  in  point,  see  voL  IS^ 
Cent.  Dig.  Death,  I  88.]. 

2.  Plkadirb — DmrcBBEB  —  Fabtixs  —  Want 
OF  Capaoitt  to  Sub— Baibino  Question . , 

A  demurrer  to  a  complaint,  on  tbe  ground 
that  it  does  not  state  facts  aulEcient  to  consti- 
tute a  canse  of  action,  raises  the  guefition  of 
the  right  of  plaintiff  to  maintain  the  action. 
8.  Death— Right  o*  Aonon— Pabtus— Stat- 
utes. > 

Bums'  Ann.  St  1001,  {  285,  conferring  on 
the  personal  representatives  of  One  whose  death 
is  caused  by  the  wrongful  act  ef  another  a 
right  of  acuon  to  recover  damages  for ,  such 
death,  does  not  repeal  section  7473,  giving  a 
right  of  action  to  the  widow  and  children  of  a 
miner  killed  through  the  failure  of  a  mine  own- 
er to  take  tbe  statutory  precautions  for  the 
safety  of  his  employte,  so  as  to  natitle  the  per- 
sonal representative,  instead  of  the  widow  and 
children,  to  bring  the  action. 

Appeal  from  Circuit  Conrt,  Clay  County; 
Presley  0.  OoUlver,  Judge. 

Action  by  Louise  Hadley,  adminlstratrlz, 
etc.,  against  tbe  Collins  Coal  Company. 
From  a  Judgment  for  plaintiff,  defendant  ap* 
peals.    Reversed, 

Rawley  &  Hutchinson,  George  M.  Crane, 
A.  L.  Miller,  and  David  W.  Henry,  for  ap- 
pellant A.  W.  Knight  Geo.  A.  Knighti  and 
Jacob  Hetr,  for  appelleei 


WIIMY,  OL  J.  AppeHee  turon^t  this  a» 
tion  to  reoov«r  damages  tesnltlng  from  the 
death  of  tbe  decedent  cansed  by  the  alleged 
negligent  acts  of  appellant  Tbe  complaint 
is  in  a  single  paragraph,  to  which  a  demov- 
r»  for.  want  of  facts  was  overruled.  An- 
swer in  general  denial.  Trial  by  Jnrj,  re- 
sulting in  a  general  verdict  for  appellee.  Ap- 
pellant's motion  for  a  new  trial  overmled, 
and  Judgment  upon  the  verdict 

By  tbe  assignment  of  error,  appellant  Is 
entitled  to  have  considered  the  action  of  tbe 
court  In  overruling  the  demurrer  to  tbe  com- 
plaint and  Its  motion  for  a  new  trIaL  The 
complaint  alleges  that  tbe  appellee  was  tbe 
duly  appointed,  qnallflcd,  and  acting  admin- 
istratrix of  the  estate  of  the  decedent;  tbat 
appellant  was  a  corporation  existing  under 
the  laws  of  Indiana,  and  engaged  In  mining 
and  shipping  coal;  that  appellant  was  tbe 
owner  of.  a  certain  coal  mine  In  Clay  eonnty, 
Ind.,  and  was  engaged  in  working  and  operat- 
ing the  same;  tbat  the  coal  was  reached  and 
.worked  by  means  of  a  shaft  sunk  from  tbe 
surface  of  the  earth,  and  by  driving  entries 
through  the  sanie,  and  turning  workrooms 
off  from  said  entries ;  that  on  the  5th  of  Janu- 
ary, 1903,  appellant  had  engaged  and  working 
in  said  mine  100  men,  and  that  the  decedent 
was  In.ito  employ  as  a  coal  miner,  and  -wm 
engaged  in  mining  coal  in  one  of  the  rooms 
in  said  mine;  tbat  It  was  the  duty  of  appel- 
lant to  use  reasonable  care  to  fnmish  tbe 
deceased  with  a  reasonably  safe  place  to 
work,  and  to  protect  him  therein,  and  to 
that  end  It  was  the  duty  of  appellant  to  keep 
constantly  on  hand  at  its  said  mine  a  sofll- 
clent  supply  of  timbers,  and  to  deliver  at 
the  working  place  all  props,  caps,  and  tim- 
bers, so  that. decedent  might  be  able  to  prop- 
erly secure  his  room  from  caving  in;  that 
it  was  the  further  duty  of  appellant's  bank 
boss  to  visit  and  examine  each  and  every 
working  place  In  the  mine  at  least  every  al- 
ternate day  when  the  miners  were  at  work, 
and  to  examine  and  see  that  each  and  e-nrj 
working  place  was  property  secnred  by 
props  or  timbers,  and  tbat  safety  was  to 
all  respects  assured,  and  to  see  that  a  soffi- 
dent  supply  of  props,  caps,  and  timbers  was 
always  on  hand  at  decedent's  said  room  or 
working  place,  to  order  that  the  same  might 
be  propped  and  made  secure  and  safe;  tbat 
it  was  the  further  duty  of  appellant  to  placa 
a  blackboard  sufficiently  largei,  with  the  nmn- 
ber  thereon  of  every  workman  emplojed  to 
the  mtoe,  at  tbe  most  convenient  place  near 
the  emtrles,  to  be  used  by  the  worknsen  to 
registering  thereon  such  timber  for  aecnrlng 
their  working  places  as  might  be  required 
from  day  to  day.  It  is  further  averred  tbat 
appellant  did  not  perform  Ita  duty  In  tbe 
IMurtlculars  set  forth,  but  wholly  failed  and 
neglected  so  to  do  to  this,  to  wit  that  tt  did 
not  keep  constantly  on  hand  a  sufficient  snip- 
ply  of  timber  of  proper  length,  and  driver 
to  the  said  working  place  of  decedent  prop^ 
cago,  and  timbers  of  proper  Isngtii 
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seeded  and  rec(t>)r(!d  by  decedent,  bo  tbat^ll* 
nsigbt  properly  secure  aald  room  and  "work* 
Iner  place  from  cavlngf  in;  bnt,  on  the  con- 
trary, It  negUgently  and  carelessly  refused 
and  neglected  to  deliver  tbe  necessary  caps, 
props,  and  timbers,  altliougb  requested  often 
by  him  so  to  do. '  It  Is  next  charged  tiiat  ap- 
pellant car^essly  failed  by  Its  bank  boss  to 
▼Islt  arid  examine  the  working  t>lace  at 
least  each  and  ev«ry  'alternate  day,  to  see 
that  the  same  was  properly  secured  by 
props,  etc.,  arid  that  safety  to  the  miners 
was  In  all  respects  assnred,  and  to  see  that 
a  STCffldent  supply  of  props,  etc.,  was  al- 
ways on  hand ;  but  It  ffld  not,  on  the  contra- 
ry, by  Its  said  bank  boss,  visit  said  working 
place  more  than  bnbe  a  week,  and  negligent- 
ly and  carelessly  i)ermltted  the  same  to  re- 
main without  props,  caps,  and  timbers,  so 
that  by  reason  thereof  the  decedent  was  un- 
able to  properly  prop  and  secure  the  room 
and  working  place  in  which  be  was  engaged. 
It  Is  further  charged  that  appellant  negli- 
gently and  carelessly  failed  to  have  and 
place  a  blackboard  of  any  kind  or. character 
at  tbe  most  convenient  place  near  the  mine 
Oitrles,  whereon  the  workmen  could  register 
their  wants  for  timbers,  and  that  decedent 
was  compelled  to  orally  make  such  requisi- 
tion for  said  timbers  that  he  needed  or-  re- 
quired ;  that  by  reason  of  all  of  such  failures, 
and  all. of  which  were  well  known  to  ap- 
pellant, or  might  have  been  by  the  use  of 
reasonable  diligence,  the  said  roof  of  the 
room  In  which  decedent  was  working  sud- 
denly gave  way,  caved  in,  and  fell  upon  him, 
thereby  Inflicting  injories  which  resnlted  ia 
his  death;  that  decedent's  death  occurred 
wholly  by  the  fault  and  negligence  of  the 
appellant  as  herein  alleged,  and  while  the 
decedent  was  In  the  exercise  of  due  care 
and  caution,  and  without  any  fault  or  negli- 
gence on  his  part  or  the  part  of  appellee. 
It  is  then  averred  that,  prior  to  said  acci- 
dent there  was  nothing  in  the  appearance  of 
said  roof  to  indicate  immediate  danger,  and 
no  evidence  thereof  was  discoverable  by  the 
nsnal  and  ordinary  teats,  which  had  been 
made  from  time  to  time,  and  that  the  said 
roof  could  and  would  have  been  made  per- 
fectly safe  by  decedent  bnt  for  the  negli- 
gence of  appellant,  as  herein  alleged.  It  Is 
then  charged  that  if  appellant  had  perform- 
ed its  duty,  and  had  visited  said  Working 
place  of  decedent  by  Its  bank  boss,  and  had 
seen  that  safely  was  in  all  respects  assuredt 
and  bad  seen  that  timber,  props,  and  caps 
were  always  on  hand  when  the  same  were 
needed  and  required,  said  injury  would  not 
bave  occurred;  that  had  aK>elIant  furnished 
the  decedent  with  timber,  caps,  and  props,  as 
was  Its  duty,  decedent  could  and  would  have 
propped  and  secured  the  roof  so  that  the 
same  would  not  have  caved  in  and  fallen  up- 
on him.  It  is  then  averred  that  the  dece- 
dent left  surviving  him  the  appellee,  who 
la  bis  widow  and  two  minor  children,  and 
75N.B.— sa 


that,  this  action   Is  -pTioaecnMl   for  their 
benefit 

The  first  question  discussed  by  counsel  is 
the  sufficiency  of  tbe  complaint  and  It  is 
most  earnestly  contended  that  It  is  apparent 
upon  tbe  face  of  the  complaint  that  tbe  ap- 
pellee, as  administratrix,  cannot  maintain 
this  action.  Appellee  bases  her  right  of  ac- 
tion upon  the  failure  of  appellant  to  perform 
certain  duties  speciflcaUy  enjoiited  upon 'It 
by  statute.  This  statute,  commonly  known 
as  tbe  "Mining  Act"  nequlres  a  mine  opera- 
tor, etc.,  where  more  than  10  men  are  em- 
ployed, to  keep  on  hand  constantly  a  suffi- 
cient supply  of  props,  caps,  and  timbers,  so 
that  workmen  may  at  all  times  properly  se- 
cure the  roofs  of  tbe  mining  room  from  cav- 
ing in ;  also  that  the  mining  boss  shall  visit 
and  examine!  each  working  place  in  the  mine 
at  least  every  alternate  day,  to  see  that  such 
places  are  securely  propped  and  safe  (or 
workmen,  and  to  see  that  a  sufficient  supply 
of  props,  caps,  and  timbers  is  on  hand.  etc. 
And  it  further  requires  that  such  operator, - 
etc.,  shall  have  and  place  a  blackboard  at 
tbe  most  convenient  place  near  the  mine  en- 
trance, upon  which  workmen  may  register 
such  timber  for  securing  their  working  placea 
as  may  be  required.  Sections  7466,  7472, 
Burns'  Ann.  St  1001.  The  complaint  char- 
ges. In  definite  terms,  the  'violation  on  tbe 
part  of  appellant  of  all  these  four  require- 
menta  of  tiie  statute,  and  if  appellee,  as  ad- 
ministratrix, can  nuiintain  the  action,  ttae 
complaint  is  not  subject  to  a  successful  at- 
tack of  the  demurrer.  Section  7479,  Bums' 
Ann.  St  1801,  being  sectioa  18  of  the  act  of 
June  3,1881  (Acts  1881,  p.  67,  c.  48),  is  as  fol- 
lows: "If  for  any  injury  to  person  or  persons 
or  property,  occasioned  by  any  violation  at 
this  act  or  any  willful  failure  to  comply  with 
any  of  Its  provisions,  a  right  of  action 
against  tbe  owner,  operator,  agent  or  lessee 
shall  accrue  to  the  party  injured  for  the  di- 
rect injury  sustained  thereby,  and  in  case 
of  loss  of  life  by  reason  of  such  violation,  a 
right  of  action  shall  accrue  to  the  widow, 
children  or  adopted  children,  or  to  the  par- 
ents or  parent  or  to  any  other  person  or 
persons  who  were  before  such  loss  of  life 
dependent  for  support  on  the  person  or  per- 
sons so  killed,  for  like  recovery  for  damages 
for  the  Injury  sustained  by  reason  of  su<di 
loss  of  life  or  lives."  llils  statute,  In  case 
of  death  of  an  employ^  in  a  coal  mine,  vests 
.  the  right  of  action  in  the  surviving  widow 
or  children  of  the  decedent,  and  not  in  his 
administrator  or  administratrix,  and  it  has 
been  held  both  by  the  Supreme  and  this 
court  that  a  personal  representative  of  the 
decedent  cannot  maintain  the  action.  Maule 
Coal  Co.  V.  Partenhelmer,  Adm'r,  166  Ind. 
100,  55  N.  E.  751,  57  N.  E.  710,  and  authori- 
ties there  cited.  Also  Boyd,  Adm'r,  v.  Brasil 
Block  Coal  Co.,  25  Ind.  App.  167,  57  N.  B.  782: 
Dickaaon  Coal  Co.  v.  Unverfertb,  Adm'x,  80 
Ind.  App.  546,  66  N.  B.  7S8. 

Tbe  case  of  Couchman,  Adm'r,  t.  Prather  et 
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al.,  162  Ind.  250,  TO  N.  B.  240.  is  liistrnctlTS 
here.  There  appellant,  as  administrator, 
brought  an  action  against  a  saloon  keeper 
and  hto  bondsman  for  a  violation  of  the 
liquor  law,  prohibiting  sales  of  llqnor  to  a 
person  in  an  intoxicated  state,  and  the  com- 
plaint alleged  such  sales,  and  that,  as  a 
result  thereof,  the  decedent  became  so  In- 
toxicated as  to  be  nnconsclons  of  his  condi- 
tion, and  while  In  that  condition  attempted 
to  drive  in  a  buggy  to  his  home,  and  that 
while  so  doing  he  fell  ont  of  the  bnggy, 
breaking  his  neck,  etc.  Section  7288,  Burns' 
Ann.  St  1901,  provides  that  "every  person 
who  shall  sell,  barter  or  give  away  any  in- 
toxicating liquors,  in  violation  of  any  of  the 
provisions  of  this  act  [Nicholson  Law]  shall 
be  personally  liable,  and  also  liable  on  his 
bond  filed  In  the  auditor's  office  •  •  • 
to  any  person  who  shall  sustain  any  in- 
Jury  or  damage  to  his  person  or  property  or 
means  of  support,  on  account  of  tl^e  use  of 
such  Intoxicating  liqnors  so  sold,  as  afore- 
said, to  be  enforced  by  appropriate  action  in 
any  court  of  competent  Jurisdiction."  It  was 
urged  by  appellant  in  that  case  that  the  ac- 
tion was  prosecuted  under  section  285, 
Bums'  Ann  St  1901,  which  confers  upon  the 
personal  representatlTes  of  a  decedent,  whose 
death  was  caused  by  the  wrongful  act  or 
omission  of  another,  to  prosecute  an  action 
to  recover  damages  for  causing  such  death. 
In  deciding  the  case  the  Supreme  Court  used 
the  following  language:  "A  statute  giving 
a  remedy  which  did  not  exist  at  common 
law,  not  only  speaks  affirmatively,  but  it 
also  speaka  negatively.  In  such  circum- 
stances the  maxim  expressio  tinius  est  ex- 
clusio  aiterins  has  a  particular  application. 
Southerland,  Stat  Constr.  {  325.  So  far  as 
remedy  by  way  of  damages  Is  concerned, 
the  rule  Is  that,  when  a  new  right  is  con- 
ferred by  statute,  and  an  adequate  provi- 
sion for  its  enforcement  is  therein  made,  the 
statutory  remedy  is  exclusive.  Storms  v. 
Stevens,  104  Ind.  46,  8  N.  B.  401 ;  Sedgwick, 
Stat  Oonatr.  Law,  94;  Bndiich,  Interp.  Stat 
{  465;  Southerland,  SUt  Constr.  t  399." 
In  Storms  v.  Stevens,  supra,  it  was  said: 
"Where  a  statute  creates  a  new  right,  and 
prescribes  a  mode  of  enforcing  It,  that  mode 
must  t>e  pursued,  to  the  exclusion  of  all  other 
remedies.  Such  has  been  the  settled  law 
in  this  state  for  more  than  60  years,  and 
such  is  the  law  elsewhere."  In  Couchman 
V.  Prather,  supra,  it  was  further  said :  "Com- 
plications would  arise  from  the  holding  that. 
In  the  circumstances  of  a  case  like  this, 
anlt  could  be  maintained  under  section  285, 
supra.  It  would  result  In  the  action  being 
instituted  and  controlled  by  a  statutory 
trustee.  Instead  of  by  the  person  Injured  in 
his  njeana  of  support  In  his  individual  ca- 
pacity, as  contemplated  by  section  7288,  su- 
pra." In  this  state  It  is  no  longer  a  ques- 
tion of  legitimate  debate  that  where  a  spe- 
cial statute  gives  a  right  of  action  to  a  de»> 
ignated  class  or  classes  of  persons,  they, 
and  tb^  alonek  can  maintain  nicb  action. 


The  demurrer  to  the  eomplahit  en  the  grtraad 
that  it  did  not  state  facta  sufficient  to  eoa- 
stitnte  a  cause  of  action  properly  questions 
the  right  of  the  plaintiff  therein  to  maintain 
such  action.  B<^d,  Adm'r,  y.  BraiU  Block 
Coal  Go.,  supra. 

Counsel  for  appellee  seek  to  avoid  the  rule 
eatablished  by  the  cases  cited  upon  the 
ground  that  section  285,  Bums'  Ann.  St 
1901,  repeals  section  7478,  supra,  "as  to  the 
person  who  shall  bring  the'  action."  Wittt- 
ont  entering  into  a  discussion  of  the  ques- 
tion thus  raised,  we  are  clearly  of  the  opin- 
ion that  the  position  assumed  by  counsel  la 
not  tenable.  As  the  personal  representative 
of  the  decedent  in  this  case  haa  no  right 
under  the  atatute  to  prosecute  the  action, 
the  demurrer  to  the  complaint  shoold  have 
been  sustained. 

The  Judgment  Is  reversed,  with  directions 
to  the  trial  court  to  sustain  appellee's  de- 
murrer to  the  complaint 

<IT  Ind.  App.  m) 
MARION  TRUST  CO.  t.   OITT  OF  IH- 

DIANAPOUS  et  al    (No.  5,410.)  ^ 

(Appellate  C!onrt  of  Indiana.    Division  Mft.  X 

Oct  25,  1905.) 

1.  Municipal    Oobfobatiohs  —  Pubuo   Ix- 

PBOVEXKNTS— SFBCIAL    ABSKSSUKNTB. 

A  municipality  has  no  inherent  power  t* 
levy  special  assessments  for  street  impTove- 
ments,  and  a  statute  conferring  It  mast  be 
strictly  cooatmed  against  the  manicipality  and 
in  favor  of  the  abutting  property  owner*. 

[Ed.  Note. — For  cases  in  point,  see  vol.  36b 
Cent    Dig.    Municipal   Corporations,   H    1001. 

2.  Sam— CoifSTBxrcnoR    of   8inBWAi:B:— At- 

POBTIONMBHT  OW  GOBT. 

Burns'  Ann.'  St  1901.  |  8845  (Acta  1887. 

p.  80,  c  65),  which  provides  tliat  where  the 
board  of  public  works  of  a  city  improves  only 
"a  part  or  one  aide  of  any  street  sidewalk, 
*  •  *  one  half  of  the  cost  •  •  •  shall  lia 
assessed  against  *  •  *  the  city  and  the  re- 
maining one  half  •  •  •  shall  1>e  aaseeaed 
against  the  lands  •  •  •  adjacent  to  such 
half  or  side  of  the  street"  and  that  where  the 
board  orders  tlie  improvement  "of  any  sidewalk" 
the  cost  thereof  shall  be  estimated  according  to 
its  whole  length,  and  shall  l>e  apportioned  on  the 
landa  abutting  thereon,  anthorisea  the  dty,  on 
oonstmcting  a  sidewalk  on  one  aide  of  a  street 
to  apportion  the  entire  cost  thereof  on  the  prop- 
erty abutting  thereon;  the  word  "ridewalk"  m 
the  first-quoted  provision  being  inserted  by 
mistake. 

Appeal  from  Superior  Court,  Marlon  Comi- 
ty ;  John  li.  McMaster,  Judge. 

Action  by  the  Marion  Trust  Company,  traa- 
tee,  against  the  city  of  Indianapolis  and  an- 
other. From  a  Judgment  against  plaintUf 
and  in  favor  of  defendant  the  City  Bond 
Company,  on  ita  cross-oomplaint  plaintiff 
appeals.    Affirmed. 

Wilson  &  Townley,  for  appellant  8.  M, 
Rlchcreek  and  J.  M.  Milner,  for  appellees. 

COMSTOCK,  J.  Action  by  appellant  t» 
quiet  title  against  appelleea  to  certain  real 
estate  in  the  city  of  Indlanapolia.  Appel- 
lees filed  separate  demurrers  for  want  of 
facts  to  appellant's  complaint    Tb*  coon  i 
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talned  these  demurrers.  Appellee  City  Bond 
Company  filed  a  cross'complalnt  against  ap- 
pellant, seeking  to  foreclose  a  sidewalk  im- 
provement Hen  against  the  property  described 
in  appellant's  complaint.  Appellant  filed 
an  answer  to  this  cross-complaint,  setting 
up  substantially  the  facts  alleged  in  its  origi- 
nal complaint  To  this  answer  appellee  City 
.  Bond  Company  demurred  for  want  of  facts, 
and  the  court  sustained  the  demurrer.  Ap- 
pellant elected  to  stand  upon  Its  original  com- 
plaint and  upon  its  answer  to  the  cross-com- 
plaint of  the  City  Bond  Company,  and  re- 
fused to  plead  further.  The  court  thereupon 
rendered  judgment  against  appellant,  refus- 
ing to  quiet  appellant's  title,  as  prayed  in 
its  original  complaint  The  court  also  ren- 
dered judgment  in  favor  of  appellee  City  Bond 
Comi>any  upon  its  cross-complaint  and  de- 
creed the  foreclosure  of  the  sidewalk  im- 
provement liep  above  referred  to. 

Appellant  assigns  as  error  the  action  of  the 
court  in  sustaining  the  separate  demurrers 
of  api)ellee8  to  its  complaint  and  in  sustain- 
ing the  demurrer  of  the  City  Bond  Com- 
pany to  appellant's  answer  to  the  cross-com- 
plaint of  the  City  Bond  Company. 

The  material  facts  out  of  which  tlie  con- 
troversy arises,  and  which  are  alleged  in 
appellant's  original  complaint  and  again  in 
appellant's  answa  to  the  cross-complaint 
of  the  City  Bond  Company,  are  as  follows: 
Appellant  is  the  owner  in  fee  simple  of  cer- 
tain real  estate  abutting  upon  the  west  side 
of  Central  avenue  in  the  city  of  Indianapolis. 
In  April,  U903,  the  city,  through  its  board 
of  public  works,  took  steps  to  improve  said 
Central  avenue  by  constructing  cement  side- 
walk along  the  west  side  thereof.  After  the 
proper  proceedings  had  been  taken,  the  con- 
tract was  let,  the  Improvement  was  madfe  and 
completed,  and  the  board  assessed  certain 
property  with  the  cost  of  the  Improvement 
The  assessment  made  by  the  board  was  limit- 
ed to  the  land  abutting  upon  the  west  side 
-of  Central  avenue,  and  the  entire  cost  of  the 
improvement  was  attempted  to  be  assessed 
against  said  land.  The  west  side  of  the 
street  only  was  improved,  nor  was  the  east 
side  ordered  improved,  nor  had  it  ever  before 
been  improved,  nor  has  it  since  been  im- 
proved with  any  sidewalk  whatever.  After 
the  making  of  the  above  assessment  by  the 
board,  the  contractor  properly  assigned  his 
interest  in  the  assessment  to  appellee  City 
Bond  Company,  which  Is  now  the  owner  of 
the  same.  The  land  of  appellant  abutting  up- 
on the  west  side  of  Central  avenue  was  as- 
sessed in  the  amoont  of  $1,942.95.  Before 
its  assessment  was  payable,  appellant  ten- 
dered to  appellees  one-half  of  the  above  sum, 
namely,  $971.48,  claiming  that  such  tender 
was  sufficient  to  discbarge  the  Hen  of  the 
assessment  as  against  its  property.  This 
was  upon  the  theory  that  the  board  had  no 
power  to  assess  more  than  one-half  of  the 
cost  of  the  Improvement  against  the  land 
abutting  upon  the  west  side  of  the  street,  and 


that,  having  unlawfully  attempted  to  assess 
the  entire  cost  thereof  against  said  land,  appel- 
lant was  only  legally  chargeable  with  one-half 
of  the  assessment  which  the  board  attempted 
to  mak&  Appellees  refused  to  accept  the  ten- 
der made  by  appellant*  Thereupon  appellant 
paid  into  court  said  amount  of  1971.48  for 
appellee's  nse,  and  prayed  this  action  to 
quiet  title  to  its  land  as  against  the  assess- 
ment in  question. 

The  controversy  in  this  case  grows  out 
of  the  construction  to  be  given  to  the  amend- 
ed seventy-fourth  section  of  the  Indianapolis 
charter.  2  Burns'  Ann.  St  1901,  g  3845; 
Acts  1897,  w).  80,  81,  c.  55.  The  portion  of 
the  said  section  material  to  the  consideration 
of  the  question  before  us  is  as  follows:  "If 
said  board  shall  finally  order  such  improve- 
ment and  shall  advertise  for  bids  and  let 
the  contract  for  the  same,  the  cost  of  any 
street  or  alley  improvement  shall  be  estimat- 
ed according  to  the  whole  length  of  the  street 
or  alley,  or  so  much  thereof  to  be  improved 
as  is  uniform  in  the  extent  and  kind  of  the 
proposed  improvement  per  running  foot  and 
the  total  cost  thereof, 'exclusive  of  one-half 
the  cost  of  street  and  alley  Intersections, 
shall  be  apportioned  upon  the  lands  or  lots 
abutting  thereon.  The  remaining  one-half 
of  the  cost  of  street  and  alley  intersections 
shall  be  apportioned  npon  the  lands  or  lots 
abutting  on  the  street  or  alley  intersecting 
the  street  or  alley  under  Improvement,  for  a 
distance  to  the  street  line  of  the  first  street 
extending  across  the  said  intersecting  street 
or  alley  in  either  direction  from  the  street 
or  alley  Improved:  Provided,  that  in  the 
case  of  intersections  with  diagonal  streets 
or  avenues  the  remaining  one-half  cost  of 
each  intersection  shall  be  apportioned  on  the 
lots  or  lands  abutting  on  each  of  the  inter- 
secting streets  for  a  distance  to  the  street 
line  of  the  first  street  extending  across  each 
of  said  intersecting  streets  in  each  direction 
from  the  street  improved.  Should  a  street 
or  alley  enter  into  and  not  across  the  street 
or  alley  under  Improvement,  then  the  assess- 
ment for  the  cost  of  one-half  of  said  enter- 
ing street  or  alley,  measured  to  the  center 
line  of  the  street  or  alley  imder  improvement, 
shall  be  made  on  the  lots  or  lands  abutting 
on  said  entering  street  or  alley,  for  a  distance 
to  the  street  line  of  the  first  street  extending 
across  the  said  intersecting  street  or  alley, 
and  such  last-named  assessment  shall  be 
made,  pro  rata  upon  the  lots  or  lands  abutting 
on  said  street  or  alley:  Provided  however, 
that  if  it  may  be  deemed  necessary  by  the 
Board  of  Public  Works  to  improve  only  a 
part  or  one  side  of  any  street,  or  sidewalk, 
or  other  public  place  In  such  city,  then  one- 
half  of  the  cost  of  such  improvement  shall  bu 
assessed  against  the  lands  or  lots  abutting 
upon  and  adjacent  to  such  half  or  side  of 
the  street  or  alley  so  to  be  improved,  as  now 
provided  by  law:  Provided,  also,  however, 
that  when  the  Board  of  Public  Works  orders 
the  improvement  of  any  sidewalk,  the  coat  ot 
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the  same  shall  be  estimated  according  to  its 
whole  length,  including  the  street  and  alley 
tnter sections,  and  shall  be  apportioned  npon 
the  lots  or  lands  abutting  thereon." 

Appellant  contends  that  this  case  Is  to  be 
governed  by  the  first  proviso  of  the  fore- 
going statute ;  appellees  contend  that  the  case 
is  to  be  governed  by  the  second  proviso.  The 
Question  is  one  of  statatoty  construction. 
All  parts  of  the  statute  must  be  construed 
together  to  ascertain  its  meaning.  It  need 
only  be  stated  that  municipal  corporations 
have  no  inherent  power  to  levy  special  as- 
sessments for  street  improvementa  Such 
power  exists  only  to  the  extent  that  it  is 
expressly  conferred  by  the  Legislature.  Stat- 
utes conferring  npon  municipal  corporations 
the  power  to  levy  special  assessments  for 
street  improvements  are  to  be  strictly  con- 
strued against  the  municipality  and  in  favor 
of  the  abutting  property  owners.  The  city 
of  Indianapolis  is  given  express  statutory 
power  to  improve  its  streets  at  the  expense 
of  abutting  property  owners. 

Appellant  relies  upon  the  literal  meaning 
of  the  first  provisa  It  says:  "That  if  it 
be  deemed  necessary  by  the  Board  of  Public 
Works  to  Improve  only  a  part  or  one  side  of 
any  street,  sidewalk,  or  other  public  place  in 
such  city,  then  one-half  of  the  cost  of  such 
improvement  shall  be  assessed  against  and 
/paid  by  said  dty  and  the  remaining  one-balf 
of  the  cost  thereof  shall  be  assessed  against 
the  lands  or  lots  abutting  npon  or  adjacent 
to  such  half  or  side  of  the  street  or  alley 
■o  to  be  Improved,  as  now  provided  by  law." 
Appellant  insists  that  the  Improvement  on 
the  west  side  of  Central  avenue  was  the  im- 
provement of  a  part  or  one  side  of  a  sidewalk, 
within  the  meaning  of  the  above  provision. 
It  is  argued  that  a  sidewalk-  improvement 
generally  contemplates  the  conatmction  of 
sidewalk  upon  both  sides  of  the  street,  and 
where  only  one  side  is  improved  it  is  natural 
to  refer  to  the  Improved  portion  as  a  part 
or  one  side  of  a  sidewalk.  The  two  provisos 
In  controversy  here  became  part  of  the 
seventy-fourth  section  of  the  dty  charter 
In  1897.  Acts  1807,  p.  80,  c.  65.  Previons 
to  that  time  the  section  was  substantially  as 
it  now  stands,  except  that  it  did  not  contain 
the  two  provisos  In  question.  Acts  189Bi 
p.  884,' c  166.  At  that  time  the  act  provided 
generally:  "That  the  cost  of  any  street 
or  alley  improvement  sball  be  estimated  ac- 
cording to  the  whole  length  of  the  street  and 
alley  •  *  •  and  the  total  cost  thereof, 
exclusive  of  one-half  the  cost  of  street  inter- 
sections, shall  be  apportioned  on  the  lands 
or  lots  abutting  thereon."  In  other  worda, 
the  statute  at  that  time  provided  that  the 
cost  of  any  street  improvement  should  be 
assessed  against  the  land  abutting  npon  the 
street  improvement.  Kllen  v.  Nugent  Gravel 
Co.  and.  App.)  66  N.  B.  486;  Id.  (Ind.  Sup.) 
70  N.  B.  801;  Indianapolis,  etc.,  Oo.  v.  Capital 
Co.,  24  Ind.  App.  114,  54  N.  E.  1076;  Drake 
T.  Grout,   21   Ind.   App.   634,  62  H.  E.  77Sw 


While  the  term  "street"  In  ordinary  legal 
signification  includes  all  parts  of  the  way — 
the  roadway,  the  gutters,  and  the  sidewalk — 
yet  the  term  "sidewalk"  has  come  to  be 
generally  used  in  this  country  for  the  pur- 
pose of  designating  a  footway  for  passengers 
at  the  side  of  a  street  or  road.  Elliott  on 
Roads  and  Streets,  {  20;  Cballiss  t.  Parker, 
11  Kan.  884.  In  that  sense  the  Legislature  > 
la  presumed  to  have  used  it. 

The  second  proviso  of  the  section  relates 
only  to,  and  provides  for,  the  Improvement 
of  sidewalks.  In  enacting  it  the  Legislatnre 
must  have  had  a  purpose.  It  radically  dif- 
fers from  the  first  proviso  as  to  the  assese- 
ment  of  costs  of  the  Improvement  Unless 
it  governs  the  Improvement  of  sidewalks  It 
to  meaningless.  The  first  makes  provlaion 
"to  improve  only  a  part  or  one  side  of  any 
street  or  sidewalk  or  other  public  place  1b 
such  city."  This  does  not  mean  one  aide  of  a 
sidewalk.  If  "part"  qualifies  sidewalk,  ft 
would  not  apply  to  the  case  at  bar.  because 
the  sidewalk  is  complete  and  entire.  We 
think  it  plain  that  "or  sidewalk"  la  by  In- 
advertence or  mistake  In  the  statute;  otber- 
wise,  there  appears  contradictory  and  mean- 
ingless provisions  in  the  same  section.  It 
to  significant  that  the  codification  eommlasion 
In  reporting  the  section  ander  consideration 
as  section  108,  Acts  1905,  p.  2S8,  c.  129,  omit- 
ted, from  said  text  "sidewalk."  This  omto- 
sion  was  probably  for  the  reason,  in  the  (pin- 
ion of  the  commissioners,  that  the  word  waa 
without  meaning  in  the  connection  In  which 
It  Was  used.  The  demurrer  to  the  oomplolat 
was  properly  sustained. 

Judgment  affirmed. 


(S7  InO.  Appk  IN) 

MARION  TRUST  00.  t.  CITI  OP  IN- 
DIANAPOLIS et   al.    (No.    6,411.)! 

(Appellate  Court  of  Indiana,  Division  No.  X 
Oct  26,  1905.) 

Appeal  from  Superior  Court,  Marion  Oonn- 
ty;  John  L.  McMaster,  Judge.' 

Action  by  the  Marion  Trust  Company, 
trustee  against  the  dty  of  IndianapoUa  and 
another.  From  a  Judgment  for  defoidanta, 
plaintur  appeals.    Affirmed. 

Wilson  ft  Townley,  for  appellant  A.  B. 
Cole^  for  appellees. 

COMSTOCK,  3.  The  qnestlona  presented 
In  this  case  are  decided  in  Marlon  Troat  Com- 
pany, Trustee,  v.  City  of  Indionapolto  (Na 
6,410),  75  N.  B.  8S4,  and  upon  the  authority 
of  that  cose  the  Judgment  to  affirmed. 


OLBVBNOBR  t.  MATTHBWS  et  at 
(Na  6,070.) » 

(Appellate  Court  of  Indiana,  DivlaioB  Now  X 
Oct  25,  1905.) 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  75  N.  BL  23. 


*Hebeariiig  denied.    Transfer  to  Supreme  Court  denied. 


'Superseded  by  opinion,  7t  M.  K.  S4£. 


Ind.) 


CAPITAL  NAT.  BANK  T.  WILKBBSON. 


ROBY,  J.  The  correctness  of  the  condn- 
Bloii  heretofore  announced  depends  primarily 
npon  the  right  of  one  holding  a  claim,  which 
he  la  unable  to  file  against  the  decedent's 
estate,  to  procure  relief  In  an  action  Inde- 
pendent of  the  statute.  The  right  ao  to  do 
under  exceptional'  circumstances  Is  estab- 
lished by  the  cases  dted,  to  which  may  be 
added  Whlttern  t.  Kirk,  81  Ind.  App.  677,  68 
N.  B.  694.  It  Is  not  necessary  at  this  time  to 
restate  the  reasons  upon  which  these  ded- 
alons  are  based.  They  hare  not  been  over- 
ruled, and  are  therefore  followed,  as  well  as 
approved. 

It  remains  to  Inquire  whether  the  facta 
averred  bring  this  particular  case  within  the 
principle  npon  which  these  decisions  depend. 
TUB  depends  on  what  meaning  is  ascribed  to 
the  word  "Impossible."  It  is  defined  in  the 
Standard  Dictionary  as  "Impracticable  in  the 
nature  of  the  case."  The  phrase  "practically 
Impossible"  eocpressea  only  that  meaning 
which  would  be  ascribed  to  the  word  "Im- 
poesible"  standing  alone,  and  does  It  with 
CKactnesa  and  aptitude.  This  la  lUnstrated 
by  reference  to  the  facta  upon  wbldi  some  of 
the  cases  referred  to  were  decided.  The 
surety  on  a  guardian's  bond  la  not  compelled 
to  permit  the  estate  of  a  deceased  co-surety  to 
be  settled  before  liability  upon  such  bond  to 
determined.  A  timely  application  by  him 
could  never  fall  to  result  in  keeping  such  ad- 
mlnlatratlon  from  being  closed  until  such 
liability  has  been  expeditiously  determined. 
The  powor  to  hastoi  the  maturity  of  the 
claim  to  as  absolute  In  such-  case  as  that  of 
appellant  coold  be;  but  the  failure  to  take 
the  initiative  to  not  a  bar  to  an  action  brought 
for  contribution,  because  of  a  payment  there- 
after made.  Yorto  v.  State,  47  Ind.  846; 
Stevens  v.  TnCker,  87  Ind.  100.  It  may  have 
been  an  accident  and  without  design  that 
Henderson  did  not  ask  payment  from  any 
one  until  the  Matthews  estate  was  settled  and 
the  statutory  period  for  reopening  it  had 
elapsed ;  but  a  nearer  approach  tQ  Justice  will 
be  made  In  considering  the  evidence  than  in 
raling  upon  a  demurrer. 

Appellees'  counsel  have  supported  the  pe- 
tition by  an  argument  of  signal  ability;  but 
tbe  petition  will  be,  and  is,  overruled. 


(M  Ind.  App.  4tTi 

OAPITAIi   NAT.   BANK   t.   WHiKEBSON.i 
(Na  4,991) 

(Anpellate  Court  of  Indiana,  Division  No.  % 

Noy.  3,  1905.) 
1.  BaNKBUPTOT— PbmX»«MCM  — BWJOVMIT— 
LlABIMTT  OF  CBKDITOB. 

'  Dnder  the  express  provisions  of  Bankr.  Act 
Jn^  1,  1898.  c.  WU.  I  60,  subd.  "b,"  80  Stat 
662  [C.  8.  Comp.  St.  1901,  p.  3446],  no  recovery 
of  preferences  can  be  had  of  a  preferred  creditor 
nnless  be  had  reasonable  cause  to  believe  that 
he  was  a  participant  In  the  bankrupt's  unlawfol 
act  in  attempting  to  prefer  him. 

[Ed.   Note. — For  cases  in  point,   see  VOL  6* 
Cent.  Dig.  Bankruptcy,  {{  2S6,  257.] 

>  Bee  76  N.  B.  Z5S. 


2L  Saio— AonoHS— Dkmard. 

Bankr.  Act  Jnly  1,  1898,  c.  641,  |  60,  eubd. 
"b."  80  Stat.  662  [U.  sTComp.  St  1901,  p. 
8445],  provides  that  If  a  bankrupt  shall  have 
given  a  preference  within  four  months,  and  tbe 
person  receiving  it  or  to  be  benefited  thereby 
shall  have  reasonable  cause  to  believe  that  it 
was  intended  thereby  to  give  a  preference,  the 
trustee  may  recover  the  same.  Held  that,  as  a 
recoverable  preference  constituted  an  unlawful 
act  on  behalf  of  both  the  bankrupt  and  the 
creditor,  no  demand  or  notice  was  necessary  to 
entitle  the  bankrupt's  trustee  to  maintain  an 
action  for  the  recovery  thereof. 
8.  Sake— Insolvknot— BviDSNoi. 

Where  a  bankrupt's  indebtedness  at  the 
time  an  alleged  preferential  payment  was  made 
was  $11,808.12,  exclusive  of  a  large  sum  which 
he  owed  to  a  bank,  the  exact  amount  of  which 
was  unknown,  and  his  aggregate  assets  amount- 
ed to  onlv  $1,481.73,  such  fact  sufficiently  show- 
ed that  he  was  insolvent,  within  the  meaning 
of  the  bankrupt  act^  at  the  time  tbe  preferences 
were  given. 
4.  Saue— LiABiLiTT  or  CaxorroB— Bkukt  am 

TO   PBEnCBENOE— BVIOBROE. 

In  a  suit  by  a  bankrupt's  trustee  to  re- 
cover an  alleged  preference,  evidence  held  to 
require  a  finding  that  the  creditor  bad  reason- 
able cause  to  believe  at  the  time  the  payments 
were  made  that  a  preference  was  Intended  and 
was  being  obtained. 
Ok  Samb— A-U0T7NT  or  Reoovebt. 

In  an  action  by  a  bankrupt's  trustee  to  re- 
cover an  alleged  preference,  plaintiff,  it  en- 
titled to  recover,  may  recover  interest  from  tbs 
commencement  of  the  action. 

Boby,  J.,  dissenting. 

On  Rehearing. 

For  former  opinion,  see  72  N.  B.  347. 
AArmed. 

WIIiBY,  C.  J.  Appellee  sued  appellant  to 
recover  an  alleged  preference,  under  sub- 
division "b,"  i  60,  of  the  national  bankrupt 
law  of  July  1,  1898,  80  Stat  562,  c  641 
VO.  S.  Comp.  St  1901,  p.  8445].  The  com- 
plaint was  In  a  single  paragraph,  to  which  an 
answer  in  denial  was  filed.  Trial  by  the 
court,  and  finding  and  Judgment  for  appellee. 
Appellant's  motion  for  a  new  trial  was  over- 
ruled. The  errors  assigned  are  (1)  that  the 
complaint  does  not  state  facts  sufiScient  to 
constitute  a  cause  of  action ;  and  (2)  that  the 
court  erred  in  overruling  the  motion  for  a 
new  trial. 

The  only  objection  urged  to  tbe  complaint 
to  that  it  does  not  show  a  legal  demand  for 
the  return  of  the  unlawful  preference.  The 
complaint  proceeds  upon  the  theory  that  the 
demand  was  necessary,  and  that  such  demand 
was  duly  made.  Counsel  for  appellant  assert 
the  prox)osltlon,  also,  that  it  to  necessary  In 
an  action  of  this  character  to  allege  a  demand 
by  the  trustee  in  bankruptcy  against  the 
creditor  for  the  return  of  the  property,  or  its 
value  if  return  cannot  be  had,  and  a  refusal 
on  the  part  of  the  creditor;  and  until  such 
demand  .and  refusal  the  holding  of  tb« 
creditor  to  legal  and  valid.  It  will  thus  be 
observed  that  both  parties  to  thto  appeal 
affirm  that  a  demand  to  necessary.  In  thto 
position  it  to  our  opinion  they  are  in  error. 

This  court.  In  the  case  of  Goldberg  et  aL  T. 
Harlan,  Trustee,  33  Ind.  App.  465,  67  N.  B. 
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707,  held  that  no  demand  was  necessary  be- 
fore the  commencement  of  an  action  by  a 
trustee  In  bankruptcy  to  enforce  his  rights 
as  such  trustee  to  property  unlawfully  trans- 
ferred by  the  bankrupt.  The  dedslon  In  that 
case  was  put  upon  the  proposition  that  the 
whole  transaction  under  the  bankrupt  act 
was  unlawful,  and  In  such  case  a  demand  is 
unnecessary.  The  Supreme  Court  has  ap- 
proved the  rule  there  declared  by  overruling 
appellant's  petition  to  transfer.  Subdivision 
"b,"  i  60,  of  the  Bankrupt  Law  of  1898  (Vol.1, 
Fed.  Statute),  Is  as  follows:  "If  a  bankrupt 
shall  have  given  a  preference  within  four 
months  of  the  filing  of  the  petition,  or  after  the 
filing  of  the  petition,  or  before  the  adjudication, 
and  the  person  receiving  it,  or  to  be  benefited 
thereby,  or  his  agent  acting  therein,  shall 
have  had  reasonable  cause  to  believe  that  It 
was  Intended  thereby  to  give  a  preference,  it 
shall  be  voidable  by  the  trustee,  and  he  may 
recover  the  property  or  its  value  from  such 
person."  Under  the  bankrupt  act  of  1867,  a 
preference  to  a  creditor  was  declared  to  be 
void,  while  in  the  act  of  1898  it  Is  declared 
to  be  voidable.  It  seems  to  us  that  the  word 
"void"  in  the  act  of  1867  must  be  held  to  be 
used  in  the  sense  of  voidable  and  not  void. 
A  preference  under  the  act  of  1867  was  good, 
not  only  between  the  parties,  but  as  to  all 
the  world,  unless  Judicial  proceedings  were 
brought  by  the  assignee  under  that  act  to 
avoid  it  If  no  suit  was  brought,  the  prefer- 
ence In  the  hands  of  the  party  preferred  could 
not  be  assailed  by  the  creditors  of  the 
bankrupt,  or  by  any  other  person.  Where  a 
8ult  is  brought  by  a  creditors'  bill  against 
an  alleged  fraudulent  grantee,  no  demand  is 
necessary;  and  this  is  put  upon  the  ground 
that  such  grantee  is  consciously  attempting 
to  defeat  the  legal  rights  of  the  creditors.  As 
ft  general  rule,  a  person  who  knowingly 
wrongs  another  Is  not  entitled,  in  any  sort 
of  suit,  to  a  previous  demand  to  make  resti- 
tution. Under  the  existing  bankruptcy  law, 
the  trustee  cannot  maintain  a  suit  against 
the  party  alleged  to  have  received  an  undue 
preference  unless  it  is  made  to  appear  that 
such  person  had  reasonable  cause  to  believe 
that  it  was  Intended  thereby  to  give  a 
pref^ence.  It  will  be  seen,  therefore,  by  the 
very  words  and  spirit  of  the  statute,  that, 
before  the  action  can  be  successfully  main- 
tained against  a  person  alleged  to  have  re- 
ceived an  undue  preference,  it  must  be  shown 
that  he  received  it  believing  that  he  was  a 
participant  in  an  unlawful  act,  or,  in  other 
words,  that  he  was  receiving  the  property  or 
other  thing  of  value  in  violation  of  the  statute, 
and  therefore,  as  to  other  creditors,  was  a 
wrongdoer.  We  cannot  perceive  of  any 
reason  why  a  man  or  a  corporation  who  is  a 
participant  In  an  attempted  violation  of  the 
law,  having  reason  to  believe  that  he  was 
guilty  of  such  participation,  should  be  entitled 
to  notice  before  suit  was  brought  against 
biffl.     Under  the  express  provision  of  the 


statute,  unless  he  has  reasonable  cause  to  be- 
lieve that  he  was  such  participant  in  an  at- 
tempted unlawful  act,  the  action  could  not 
be  maintained  against  him ;  and  why  should 
a  party  who  has  reasonable  cause  to  b^eve 
that  be  is  a  wrongdoer  have  notice  before 
suit  is  brought? 

It  should  be  observed  that  the  remedy 
which  appellee  seeks  here  to  enforce  is  to 
recover  a  preference  which  is  purely  of 
statutory  creation.  The  trustee  In  such  case 
must  bring  himself  within  the  provisions  of 
the  law  which  defines  what  sliall  constitute 
a  preference,  and  creates  the  right  io  him  to 
recover  it.  Subdivision  "a,"  g  60,  of  the  act 
defines  what  a  preference  shall  be,  to  wit: 
"A  person  shall  have  been  deemed  to  have 
given  a  preference  if,  being  insolvent,  be  baa 
procured  or  suffered  a  Judgment  to  be  entered 
against  himself  in  favor  of  any  person,  or 
niade  a  transfer  of  any  of  his  property,  and 
the  effect  of  such  Judgment  or  transfer  will 
be  to  enable  any  one  of  liis  creditors  to 
obtain  a  greater  percentage  of  his  debts  than 
any  other  of  such  creditors  of  the  same 
class."  Subdivision  "b,"  f  60,  provides  «ie 
constituent  elements  necessary  to  enable  the 
trustee  to  recover  the  prefwence.  nieae 
constituent  elements  are  to  be  construed  with 
subdivision  "a,"  supra,  and  are:  (1)  The 
debtor  must  have  been  insolvent  at  tbe  time. 
(2)  He  must  have  procured  or  suffered  a 
Judgment  or  made  a  transfer.  (3)  The  re- 
sult of  either  of  which  must  be  to  give  one 
creditor  a  greater  percentage  of  his  claim 
than  others.  (4)  Such  creditor  must  have 
had  reasonable  cause  to  believe  this  result 
was  Intended.  (6)  It  must  have  been  within 
four  months  before  the  filing  of  the  petition. 
or  between  the  filing  and  adjudication. 
Brandenburg  on  Bankruptcy  (2d  E!d.)  p.  563. 
While  the  statute  does  not  declare  in  words 
that  a  preference  under  the  conditions  named 
therein  Is  unlawful,  yet.  In  effect,  that  Is 
what  is  meant  by  the  statute.  The  question 
is  simply  this:  In  receiving  a  preference 
under  the  conditions  named  in  the  statute,  is 
a  creditor  In  the  wrong?  To  hold,  under  tbe 
provision  cited,  that  a  trustee  should  make 
a  demand  l>efore  filing  his  suit  to  recover 
would  require  reading  into  the  statute  a  pro- 
vision which  the  (Congress  did  not  see  fit  to 
put  therein,  either  by  express  provision  or 
necessary  implication,  and  would.  In  fact,  be 
a  violation  of  the  terms  of  the  statute,  which 
confers  upon  the  trustee  the  right  to  recover 
upon  the  simple  terms  therein  declared.  We 
therefore  hold  that  it  was  not  necessary  for 
the  trustee  to  allege  in  his  complaint  a  de- 
mand before  the  bringing  of  his  action.  This 
being  true,  tbe  objection  urged  to  tbe  com- 
plaint is  not  well  grounded. 

This  brings  us  to  the  consideration  of  the 
questions  presented  by  the  overruling  of 
appellant's  motion  for  a  new  trial.  Counsel 
contend  that  the  decision  of  the  trial  court 
is  contrary  to  law  and  not  sustained  by  suffl- 
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dent  evidence.  The  two  propositions  may 
properly  be  considered  tosetlier,  as  tbey  rest 
npon  tbe  evldencep 

Id  tbe  bankraptcy  act  of  1898,  Congresa 
defines  Insolvency  as  follows:  "The  person 
■ball  be  deemed  Insolvent,  wltbln  the  provi- 
sions of  this  act  whenever  tbe  aggregate  of 
bis  property,  exclusive  of  any  property  whlcb 
be  may  have  conveyed,  transferred,  concealed 
or  removed,  or  permitted  to  be  concealed  or 
removed  with  Intent  to  defraad,  binder  or 
delay  bis  creditors,  shall  not  at  a  fair  valua- 
tion be  aaffldent  In  amount  to  pay  bis  debts." 
Bankr.  Act  July  1.  1888,  c.  541,  |  1  (15),  80 
Stat  644  [U.  &  Oomp.  St  1901,  i>.  8418]. 

It  la  earnestly  contended  by  counsel  for 
appellant  that  upon  tbe  question  of  demand 
tbe  evidence  was  wholly  Insufficient  It 
Is  useless  for  us  to  dwell  niwn  this  brancb 
of  the  case  longer.  In  view  of  tbe  fact  that 
■we  have  held  that  no  demand  was  necessary. 

Tbe  evidence  fairly,  establishes  tbe  fact 
that  when  tbe  two  payments  were  made  to 
appellant  exduslve  of  them  tbe  bankrupt's 
property  was  of  tbe  aggregate  value  of 
$1,431.78,  and  that  bis  Indebtedness  was  $11,- 
8(^12,  exclusive  of  a  large  sum  which  be 
owed  to  tbe  American  Trust  &  Savings  Bank, 
tbe  exact  amount  of  which  was  unknown. 
It  is  true  that  tbe  examination  made  by 
appellee  as  to  tbe  assets  and  liabilities  of  tbe 
bankrupt  was  made  on  August  6th,  being  10 
and  13  days,  respectively,  after  tbe  two  pay- 
ments to  appellant  Yet  it  is  shown  that  tbe 
only  diange  in  bis  flnandal  condition  between 
tfaoae  dates  was  the  transfer  of  the  furniture 
and  fixtures  of  bis  bank  to  appellant  Tbe 
Talue  of  these  was  fixed  at  $1,000,  and  includ- 
ed in  the  schedule  of  assets,  shown  to  ag- 
gregate $1,431.73.  Tbe  evidence  fully  estab- 
lisbes  tbe  insolvency  of  tbe  debtor,  wltliln  the 
meaning  of  the  statute,  at  tbe  time  of  tbe 
payments  to  appellant 

Before  a  recovery  can  be  bad  in  a  cause 
of  this  character,  it  is  incumbent  upon  the 
trustee  to  prove  that  tbe  parly  to  whom 
payment  is  made  had  reasonable  cause 
to  believe  that  a  preference  was  being  ob- 
tained. Orant  t.  Bank,  97  U.  S.  80,  24  Lu  Ed. 
971 ;  Stnc&y  v.  Bank,  108  U.  S.  74,  27  U  Ed. 
640;  Browning,  Assignee,  t.  Hurdle  (O.  C.)  18 
Fed.  1S4;  Otis  v.  Hadley,  112  Mass.  100; 
Brown  v.  Oichard,  7  Am.  Bankr.  R.  615,  74 
N.  T.  Supp.  735;  In  re  Eggert  (D.  C.)  98 
'Fed.  843.  Upon  this  proposition  counsel  for 
appellant  earnestly  insist  and  ably  argue 
that  the  evidence  fails  to  establish  the  fact 
that  appellant  bad  reasonable  cause  to  be- 
lieve that  it  was  obtaining  a  preference.  It 
Is  not  necessary  for  tbe  trnstee  to  prove  that 
the  creditor  had  actual  knowledge,  but  both 
tbe  spirit  and  letter  of  tbe  statute  are  satis- 
fled  if  the  evidence  is  suffldent  to  show  that 
be  had  reasonable  cause  to  believe  that  the 
debtor  was  iDsoIvent  and  that  be  was  thus 
obtaining  a  preference.  Coburn  v.  Proctor, 
15  Gray  iS;  Wager  r.  Hall,  16  WalL  584, 


21Ii.  Bd.  604.  The  rale  to  that  If  the  facts 
and  drcumatances  with  respect  to  tbe  debtor's 
flnandal  condition  are  brought  home  to  the 
creditor,  such  as  would  put  an  ordinarily 
prudent  man  upon  Inquiry,  the  creditor  is 
chargeable  with  knowledge  of  tbe  facts  which 
such  inquiry  should  reasonably  be  expected 
to  disclose.  In  re  Eggert  102  Fed.  735,  43 
O.  C.  A.  1;  Boudlnot  v.  Hamann,  117  Iowa, 
22,  80  N.  W.  487;  Brandenburg  on  Bank- 
ruptcy, vol.  1,  p.  567;  National  Exchange 
Bank  r.  Pepperdine^  2  Nat  Bankr.  N.  676; 
Buchanan  v.  Smith.  16  Wall.  277,  21  L^  Ed. 
280;  Wager  v.  Hall,  16  Wall,  684,  21  L.  Ed. 
504;  Dutcber  v.  Wright  94  U.  S.  553,  24 
L.  Ed.  130;  Bank  ▼.  Cook,  95  U.  S.  343,  ^ 
Lk  Ed.  412.  It  is  not  necessary  to  prove  that 
tbe  debtor  intended  a  preference.  Benedict 
V.  Deshel  et  al.  (N.  Y.)  68  N.  B.  999;  Plrie  v. 
Chicago  TiUe  A  Fund  Co.,  182  U.  S.  438,  21 
Sup.  Ct  900,  45  L.  Ed.  117L 

The  principal  argument  of  appellant's  coun- 
sel is  addressed  to  the  proposition  that  the 
evidence  does  not  establish  tbe  fact  that  ap- 
pellant had  reasonable  cause  to  believe  that 
It  was  obtaining  a  preference  when  the  two 
payments  were  made  to  It  On  the  contrary, 
they  urge  there  Is  a  total  failure  of  proof  up- 
on that  question.  It  dearly  appears  from 
tbe  evidence  that  James  M.  Key  was  engaged 
In  the  banking  business  in  Andrews  under  the 
name  and  style  of  the  Commerdal  Bank  of 
Andrews ;  that  appellant  was  his  correspond- 
ent in  Indianapolis;  that  be  carried  an  ac- 
count with  it ;  and  that  on  October  -9,  1900, 
bis  account  was  overdrawn  $330.84.  At  that 
time  appellant  carried  on  its  books  a  large 
number  of  correspondents,  banks  and  bank- 
ers, and  only  two  of  wbicli,  besides  Key's 
bank,  bad  overdrawn  tbdr  accounts.  Tbe 
overdrafts  on  these  two  banks  were  only  for 
a  period  of  about  80  days,  while  Key's  over* 
draft  at  the  time  of  his  payments  to  appel- 
lant had  existed  for  about  0^  months.  Key's 
overdrafts  varied  from  October  8,  1900,  to 
tbe  date  of  tbe  last  payment  to  appellant 
and  on  July  26, 1801,  it  amounted  to  $2,725.78. 
During  this  period  be  would  occasionally  ex- 
ecute a  note  to  appellant  in  payment  of  bis 
overdraft  and,  if  such  note  exceeded  the  over- 
draft appellant  would  give  him  credit  upon 
Its  bodes  for  tbe  balanca  His  account  on 
appellant's  books  on  July  25,  1801,  stood  as 
follows:  Overdraft  $2,725.78;  amounts  due 
upon  notes,  $3,000.  This  made  bis  indebted- 
ness to  the  bank  on  that  day  $5,725.78.  To 
cover  this  Indebtedness  collateral  notes  had 
been  turned  over  by  Key  to  appellant  aggre- 
gating $7,800.  On  tbe  day  the  $500  payment 
in  controversy  was  made,  Key  also  turned 
over  to  appellant  an  additional  collateral 
note  for  $300.  The  evidence  shows  that  all 
tbe  notes  turned  over  to  appellant  as  collater- 
al, except  tbe  last  $300  note  mentioned,  were 
forgeries ;  but  appellant  had  no  actual  knowl- 
edge of  that  fact  Of  the  $7,800  of  collateral 
notes,  there  were  two  of  $2,600  each,  executed 
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by  one  Nichols,  and  appellant  did  not  ral;  up- 
on them  as  being  good,  for  Mr.  Packard,  its 
representative,  testified:  "We  never  regard- 
ed that  as  of  any  particular  value.  We  never 
took  that  Into  account"  Appellant  knew 
that  the  collateral  notes  held  by  It,  purporting 
to  have  been  signed  by  S.  J.  ft  John  Leedy, 
H.  O.  Morgan,  Pinkerton  ft  Kelsey,  Necdham 
A  Cale,  and  L.  T.  Mills,  aggregating  a  large 
amount,  were  past  due  from  three  to  eight 
months,  and  hence  knew  they  were  dishon- 
ored paper.  Appellant  had  made  no  effort  to 
collect  them.  On  July  26th,  while  Key's  ac- 
count was  overdrawn  In  the  sum  of  $2,725.78, 
and  while  appellant  held  the  collateral  notes 
above  Indicated,  It  sent  its  representative,  Mr. 
Packard,  to  Andrews,  where  Key  lived  and 
conducted  his  banking  business,  to  see  him. ' 
When  asked  why  he  went  to  Andrews,  Mr. 
Packard  said  it  was  to  see  Key ;  that  he  had 
never  seen  him;  that  he  thought  he  would 
go  and  spend  a  part  of  the  day  with  him  at 
his  place  of  business.  Packard  further  tes- 
tified that  Key  was  at  that  time  Indebted  to 
appellant  upon  three  notes  in  the  sum  of 
13,000,  and  had  an  overdraft  against  him  of 
about  $2,300.  He  spoke  to  Key  about  the 
overdraft,  and  told  him  he  had  better  give 
him  exchange  to  "square  it  up,"  as  It  did  not 
look  well  upon  the  books.  That  thereupon 
Key  gave  him  exchange  for  $500  In  the  Amer- 
ican Trust  Company  of  Chicago,  and  prom- 
ised to  send  him  $1,000  the  next  day,  which 
he  did.  Pn  September  3d  Packard  again  went 
to  Andrews,  representing  appellant,  and  took 
an  assignment  to  it  of  all  of  Key's  bank  fur- 
niture, and  after  such  assignment  was  made 
be  stated,  in  answer  to  a  question  as  to 
whether  he  had  any  suspicion  that  Key  was' 
insolvent,  "No ;  I  had  arrived  at  no  condition 
of  mind  of  that  kind  positively."  Key  testi- 
fied that  about  July  21, 1901,  he  told  Packard 
that  he  could  not  meet  his  overdrafts;  that 
he  would  have  to  have  an  extension  of  time, 
and  that,  If  the  bank  refused  to  extend  him 
further  credit.  It  would  cause  bis  failure. 
He  further  testified  that  when  he  gave  Pack- 
ard the  exchange  for  $500,  and  agreed  to  send 
him  $1,000  the  next  day,  Packard  agreed  that 
upon  the  receipt  of  the  $1,000  he  would  return 
him  $500  In  currency,  which  he  afterward 
refused  to  do.  Key  had  at  that  time  other 
business  Interests  at  AvIUa  and  Cromwell, 
and  testified  that  he  told  Packard  that  hla 
partner  had  made  some  bad  investments,  and. 
In  order  to  prevent  failures  there,  be  had 
been  compelled  to  assist  him.  Key  advised 
appellant  at  dlfTerent  times  that  he  had 
loaned  too  much  money  for  his  deposits,  and 
be  was  sending  notes  to  it  for  discount  In 
the  trial  of  a  cause  in  the  Wabash  circuit 
court,  in  an  action  brought  by  appellant  upon 
the  Leedy  note,  Packard  testified  that,  when 
he  got  the  $500  draft  of  Key  on  July  26th, 
he  was  afraid  that  It  might  not  be  paid,  but 
that  "it  went  through  all  right" 
We  have  set  out  the  substance  of  the  facts 


pertinoit  to  the  issue  as  to  whether  appel- 
lant had  reasonable  ground  to  believe  that 
it  was  obtaining  a  preference  in  the  two  pay- 
ments made  to  it  by  Key.  The  knowledge 
of  Pad^ard,  who  represented  appellant  In 
these  transactions  with  Key,  was  its  knowl- 
edge. As  to  some  of  the  facts,  also,  they 
were  communicated  directly  to  the  president 
of  the  bank.  Hence  appellant  was  charge- 
able with  knowledge  of  the  fact  that  Key 
was  Indebted  to  It  upon  overdrafts  and  upon 
notes  In  a  sum  aggregating  $5,725.78.  It 
knew,  also,  that  It  held  collaterals  aggregat- 
ing somethhig  over  $7,000,  of  which  amount 
It  knew  $5,000  was  worthless ;  or,  to  state  it 
in  the  language  of  Mr.  Packard  himself: 
"We  never  regarded  that  as  of  any  particular 
value.  We  never  took  that  into  acooant" 
To  secure  payments  on  these  overdrafta,  etc, 
appellant  sent  its  representative  to  Key's 
place  of  business  upon  different  occasions, 
and  when  he  got  the  draft  for  $500  he  was 
80  unfavorably  impressed  with  the  financial 
condition  of  Key,  he  was  afraid  it  wonld  not 
be  paid.  Following  soon  upon  the  two  pay- 
ments, Packard  went  to  Andrews,  and  tocric 
an  assignment  of  all  of  Key's  bank  furniture, 
and  aside  from  this  the  balance  of  Key's  as- 
sets were  less  than '  $500.  If  appellant  in 
good  faith  had  in  its  possession  over  $7,000 
of  collaterals  to  secure  an  indebtedness  of 
something  over  $5,000,  in  view  of  the  fact 
tiiat  it  made  repeated  attempts  to  secure  pay- 
ments in  cash  or  exchange  to  apply  on  the 
Indebtedness,  and  possesstng,  as  It  did,  the 
knowledge  that  Key  had  "overloaned,"  and 
was  pressed  for  ready  money,  and  being  con- 
fronted with  the  damaging  statement  that, 
if  appellant  would  not  extend  him  farther 
credit  he  would  fall,  we  wonld  have  to  declare 
that  conrts  and  Juries  cannot  make  reason- 
able deductions  and  Inferences  from  estab- 
lished facts,  so  as  to  arrive  at  a  correct  con- 
clusion as  to  issuable  facts.  These  facts,  in  oar 
Judgment,  are  sufSdent  to  put  appellant  upon 
inquiry.  The  fact  was  brought  to  appellant's 
knowledge  that  Key  was  in  financial  straits, 
and  it  knew  It  was  receiving  payments  from 
him  when  he  was  in  that  condition.  While 
this  fact,  of  Itself,  may  not  have  been  suffi- 
cient to  charge  It  with  knowledge  that  it  had 
reasonable  ground  to  believe  it  was  obtain- 
ing a  preference,  it  was  a  fact  which  the  trial 
court  was  authorized  to  consider. 

With  all  the  facts  to  which  we  have  ad- 
verted before  us,  we  do  not  see  how  the  trial 
court  could  have  reached  a  dllferent  conclo- 
slon  than  it  did.  The  test,  as  defined  by  the 
statute,  is  not  what  the  creditor  believed, 
but  as  to  whether  it  had  reasonable  cause  to 
believe  that  it  was  obtaining  a  preference. 
The  facts  recited  demonstrate  the  wisdom  of 
the  rule  declared  by  the  act  of  Congress. 
From  a  careful  consideration  of  the  evid«ice 
upon  the  question  as  to  whether  appellant 
had  reasonable  ground  to  believe  that  it  was 
obtaining  a  preference,  our  conclusion  la  that 
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the  record  oontalns  flUpl«  ertdence  upon 
wlilch  the  trial  court  conid  reasonably  find, 
and  must  have  found,  that  fact  to  exist 

Ck)unsel  for  appellant  put  much  stress  ni>on 
the  fact  that,  when  the  two  payments  were 
made  to  it.  It  held  collateral  notes  largely  in 
excesa  of  the  amount  due  from  Key  to  It 
They  say :  "We  are  utterly  unable  to  under- 
stand how  a  creditor  who  has  security,  ap- 
parently valid,  for  60  per  cent  more  than  his 
debt,  could  believe  that,  by  getting  a  pay- 
ment from  his  debtor  of  30  per  cent  of  the 
debt,  be  was  getting  a  preference."  We  can- 
not see  how  appellant  is  entitled  to  any  re- 
lief opon  the  ground  of  its  having  held  col- 
laterals largely  exceeding  in  amount  the  in- 
debtedness which  Key  owed  to  It  Counsel 
have  not  cited  ns  to  any  authority  which 
throws  any  light  upon  this  proposition,  but 
our  search  has  led  us  to  two  cases  which  are 
squarely  against  them  in  this  contention,  to 
wit:  Bartholow  v.  Bean,  18  Wall.  635,  21 
Ij.  Ed.  866,  and  Harris  v.  Bank  (Tenn.)  76 
8.  W.  1053.  In  the  first  case  just  cited,  Mr. 
Justice  Miller,  delivering  the  opinion  of  the 
court,  said:  "Does  the  fact  that  Wilcox, 
the  indorser,  was  solvent  and  was  liable 
change  the  role  as  to  payment  as  a  prefer- 
ence? The  statute  In  express  terms  forbids 
such  preferaice,  not  only  to  an  ordinary  cred- 
itor of  the  bankrupt,  but  to  any  person  who 
Is  under  any  Uability  for  him ;  and  It  not  only 
forbids  payment,  but  It  forbids  any  transfer 
or  pledge  of  property  as  security  to  indemni- 
fy such  persons.  It  is  therefore  very  evi- 
dent that  the  statute  did  not  intend  to  place 
an  indorser  or  other  surety,  in  any  better 
position  in  this  regard  than  the  principal 
creditor,  and,  if  the  payment  in  the  case  be- 
fore us  had  been  made  to  the  indorser,  it 
wonld  have  been  recoverable  by  the  assignee. 
If  the  indorser  had  paid  the  note,  as  he  was 
legally  bound  to  do,  when  it  fell  due,  or  at 
any  tfane  afterwards,  and  then  received  the 
amount  of  the  bankrupt,  it  could  certainly 
bare  been  recovered  of  him ;  or  if  the  money 
liad  been  paid  to  him  directly,  instead  of  the 
bolder  of  the  note.  It  could  have  been  re- 
covered; or  if  the  money  or  other  property 
bad  been  placed  in  bis  hands  to  meet  the  note 
or  to  secure  him.  Instead  of  paying  it  to  the 
bankers,  he  wonld  have  been  liable.  He 
wonld  not,  therefore,  have  been  placed  In  any 
worse  position  than  he  already  occupied  If  the 
holders  of  the  note  had  refused  to  receive 
the  money  of  the  bankrupt  It  is  very  ob- 
Tlons  that  the  statnte  intended.  In -pursuit 
of  its  policy  of  equal  dlstrlbntlon,  to  exclude 
both  the  bolder  of  the  note  and  the  surety  or 
indorser  from  the  right  to  receive  payment 
from  the  insolvent  bankrupt  It  is  forbidden. 
It  is  called  a  fraud  upon  the  statute  In  one 
place,  and  an  evasion  of  it.  in  another.  It  is 
made  by  the  statute  equally  the  duty  of  the 
holder  of  the  note  and  of  the  indorser  to  re- 
fuse to  receive  such  a  payment  Under  these 
circumstances,  whatever  might  have  been  the 


right  of  the  Indorsw,  In  the  abseoce  of  the 
bankrupt  law,  to  set  up  a  tmder  by  the  debt- 
or and  a  refusal  of  the  note  holder  to  receive 
payment  as  a  defense  to  a  suit  against  bim 
as  Indorser,  no  court  of  law  or  equity  could 
sustain  such  a  defense  while  that  taw  fur- 
nishes the  paramount  rule  of  conduct  for 
all  the  parties  to  the  transaction,  and  when 
in  obeying  the  mandates  of  that  law  the  In- 
dorser is  placed  In  no  worse  position  than  he 
was  before,  while  by  receiving  the  mon^  the 
holder  of  the  note  makes  himself  liable  to  a 
judgment  for  the  amount  In  favor  of  the 
bankrupt's  assignee,  and  loses  his  right  to 
recover  either  of  the  indorser  or  of  the  bank- 
rupt's estate.  We  are  of  opinion,  therefore, 
notwithstanding  the  hardship  of  the  case, 
which  la  more  apparent  than  real,  that  the 
payment  must  be  held  to  be  a  preference 
within  the  bankrupt  law,  and  that  the  judg- 
ment of  the  court  below  that  the  assignee 
should  recover  it  must  be  affirmed."  In  the 
Tennessee  case  the  facts  exhibited  show  that 
one  Rosa  B.  Prewitt  conducted  a  mercantile 
business  under  the  firm  name  of  J.  J.  Prewitt 
&  Ck).,  and  that  she  transacted  her  banking 
business  with  the  appellee,  and  became  In- 
debted to  it  by  note  in  the  sum  of  $3,500,  upon 
which  there  were  three  securities.  Mrs.  Pre- 
witt was  allowed  by  the  bank  to  overcheck 
her  account  to  the  amount  of  $500,  and  at  the 
date  of  these  transactions  she  was  indebted 
to  the.  bank,  over  and  above  the  note,  for 
$3,500  upon  an  overcbeck  of  $000,  and  also 
upon  a  note  for  $795,  Indorsed  by  one  of  the 
securities  on  the  former  note.  During  the 
siunmer  of  1900,  a  payment  of  $1,000  was 
made  on  the  $3,600  note.  In  July  or  August 
of  the  same  year,  she  made  application  to 
the  bank  to  increase  her  line  of  overcheck  to 
$800,  which  was  granted,  but  very  soon  there- 
after this  concession  was  withdrawn,  iand 
again  limited  to  the  overcheck  of  $500.  At 
this  time  it  was  shown  that  Mrs.  Prewitt  was 
largely  Indebted,  and,  being  pressed  by  cred- 
itors, was  anxious  to  obtain  an  additional 
line  of  overcheck.  But  this  was  declined. 
Soon  thereafter,  upon  consultation  with  the 
cashier  of  the  bank,  she  sold  her  entire  stock 
of  merchandise,  which  comprised  all  of  her 
assets,  to  one  McKInney  for  the  sum  of  $3,100, 
and  this  amount  she  turned  over  to  the  bank 
in  payment  of  her  overcheck  of  $600  and  the 
balance  due  on  the  $3,500  note.  A  few  days 
thereafter  her  creditors  forced  her  into  in- 
Tolnntary  bankruptcy,  and  she  was  duly  ad- 
judged a  bankrupt  The  trustee  appointed 
under  the  proceedlngrs  Instituted  an  action 
to  recover  from  the  bank  the  $3,100  paid  to 
it  as  an  unlawful  preference.  It  was  shown 
that  the  securities  on  the  $8,600  note  were 
solvent  and,  following  the  case  of  Bartholow 
V.  Bean,  supra.  It  was  held  that  the  payment 
to  the  bank,  nnder  the  facts  exhibited,  con- 
stituted an  unlawful  preference. 

We  can  see  no  difference  In  principle  be- 
tween a  creditor  who  holds  collaterals  to 
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secure  the  payment  of  his  debtor's  debt 
and  a  creditor  whose  debt  Is  secured  by  the 
Indorsement  of  solvent  sureties.  In  either 
event,  it  amounts  simply  to  a  security.  If 
the  principal  upon  the  secured  note  pays  the 
debt,  th6  sureties  are  released,  and,  if  the 
debtor  whose  obligation  is  secured  by  col- 
lateral pays  his  debt,  the  collaterals  are  re- 
leased, and  must  be  surrendered  to  the 
pledgor.  Contract  of  a  surety  upon  a  prom- 
issory note  Is  a  direct  undertaking,  and  be  is 
primarily  liable.  A  creditor  who  holds  col- 
laterals to  secure  the  debt  of  bis  debtor  has 
only  a  special  interest  In  such  collaterals, 
while  the  legal  title  remains  in  the  debtor. 
22  Am.  ft  Eng.  Ency.  of  Law  (2d  Ed.)  864,  and 
authorities  there  dted.  It  the  latter  fails 
to  pay  his  debt,  the  pledgee  has  two  reme- 
dies: (1)  He  may  proceed  personally  against 
the  debtor,  or  (2)  he  may  convert  the  col- 
laterals into  cash,  apply  the  proceeds  to  the 
satisfaction  of  his  debt,  and  account  to  the 
pledgor  for  the  residue.  22  Am.  ft  Eng.  Ency. 
of  Law  (2d  Ed.)  pp.  897-004,  and  authorities 
there  cited.  It  follows,  therefore,  that  the 
payment  made  by  an  Insolvent  debtor  to  bis 
creditor,  who  holds  collaterals  as  security  for 
the  debt,  is  as  much  an  unlawful  preference, 
within  the  meaning  of  the  bankrupt  law,  as 
It  is  where  such  payment  Is  made  under 
like  circumstances  upon  the  note  of  the  in- 
solvent debtor  which  Is  secured  by  solvent 
indorsers. 

That  case  Is  also  very  strongly  In  point 
on  the  proposition  as  to  whether  or  not  the 
bank  had  reasonable  cause  to  believe  that 
Mrs.  Prewltt  was  insolvent,  and  that  it  was 
obtaining  a  preference.  The  court  said: 
"It  is  insisted  on  behalf  of  the  bank  that 
there  la  no  evidence  in  the  record  showing 
that  the  bank  or  any  of  its  officers  knew, 
or 'had  reasonable  cause  to  believe,  that 
Prewltt  ft  Co.  were  insolvent  at  the  time 
the  note  and  overcheck  were  made.  We  are 
constrained  to  believe  from  the  proof  that 
the  cashier  at  the  time  he  received  the  pay- 
ment was  aware  of  the  insolvency  of  this 
debtor,  and  that  the  money  received  from 
the  sale  of  the  stock  of  merchandise  con- 
stituted the  entire  assets  belonging  to  the 
bankrupt  The  record  shows  that  the  cash- 
ier had  been  consulted  by  Prewltt  with 
reference  to  obtaining  an  extension  of  time 
from  the  creditors  of  Prewltt  ft  Co.  living 
in  St  Louis  and  Louisville.  The  cashier 
was  also  aware  that  Mrs.  Prewltt  had  asked 
an  extension  of  time  and  additional  line  of 
overcheck  with  the  Second  National  Bank, 
which  the  bank,  on  instruction  of  the  finance 
committee, 'had  declined  to  grant  The  proof 
also  shows  that  after  Mrs.  Prewltt  had 
failed  to  get  an  additional  line  of  credit 
from  the  bank,  she  oftered  to  sell  the  stock 
of  goods  to  the  bank,  but  that  It  declined 
to  biiy;  and  the  cashier  admits  that  when 
the  bank  declined  to  make  a  farther  ad- 


vance, he  said  to  Mr.  Prewltt:  1  believe 
it  would  be  best  to  make  a  general  assign- 
ment aud  get  matters  settled  up.'  "  Tbe 
facts  exhibited  in  that  case,  as  just  dis- 
closed, are  certainly  no  stronger  than  those 
in  the  case  at  bar,  which  brought  knowl- 
edge to  appellant  through  Its  authorized 
representative,  Mr.  Packard,  of  the  financial 
condition  of  Key;  and  yet  the  court  in  that 
case  upon  those  facts  said:  "Surely,  in 
view  of  these  facts,  the  bank  had,  in  the 
language  of  the  bankrupt  act  reasonable 
cause  to  believe  a  preference  was  intended." 
In  the  case  of  Bank  v.  Cook,  supra,  it  was 
held  that  knowledge  of  such  facts  is  not 
necessary,  nor  even  belief,  but  simply  a 
reasonable  cause  to  believe.  We  must  there- 
fore hold  that  the  evidence  disclosed  by  the 
record,  and  upon  which  the  trial  court 
passed,  is  of  such  a  character  as  to  warrant 
the  conclusion  reached,  and  we  cannot  dis- 
turb the  finding  on  that  ground  without 
constituting  ourselves  triers  of  facts. 

Appellant  also  predicates  error  upon  the 
admission  of  certain  evidence,  upon  over- 
ruling Its  motion  to  strike  out  certain  evi- 
dence, and  in  rejecting  evidence  offered  by 
it  Appellee  was  permitted  to  testify  as  to 
the  aggregate  indebtedness  of  the  bankrupt 
and  the  evidence  was  objected  to,  on  the 
ground  that  it  related  to  his  indebtedness 
at  a  subsequent  time.  The  evidence  of  ap- 
pellee upon  this  point  was  so  closely  con- 
nected with  the  time  of  the  paymoitB  to 
appellant  that  It  was  competent  as  teoding 
to  prove  insolvency.  The  Investigations  of 
the  appellee,  as  trustee,  upon  which  bis 
evidence  was  based,  were  made  within  a  few 
days  after  such  payments,  and,  as  above 
shown,  no  substantial  change  had  taken 
place  as  to  the  debtor's  financial  condition. 
Tenn.,  etc.,  Co.  v.  Sargent  2  Ind.  App.  458, 
28  N.  E.  215.  It  was  competent  for  tbe  ad- 
ditional reason  that  it  tended  to  show  that 
other  creditors  of  tbe  same  class  would  not 
receive  a  percentage  of  their  claims  equal 
to  that  received  by  appellant 

Mr.  A.  M.  Packard  was  called  as  a  witness 
on  behalf  of  appellant  Upon  his  eramlna- 
tlon  in  chief,  he  was  asked  a  question  to 
which  an  objection  was  made  and  sustained. 
No  offer  to  prove  the  fact  or  facts  which 
the  question  elicited  was  made.  In  snch 
case,  to  save  any  question,  the  party  pro- 
ducing the  witness  must  state  what  he  pro- 
posed to  prove  by  him  in  answer  to  tlte 
question.  Elliott,  App.  Procedure,  f  743. 
The  rule  as  stated  has  been  enforced  in  a 
vast  number  of  cases.  We  refer  to  note  1, 
p.  698,  Elliott,  App.  Proc.,  where  tbe  au- 
thorities are  collected  and  dted.  For  the 
same  reason  there  was  no  error  in  sustaining 
an  objection  to  a  question  asked  of  M.  R 
Wilson,  a  witness  for  appellant  In  bla  ex- 
amination in  chief. 

One  of  the  grounds  assigned  by  ajnteUant 
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for  a  new  trial  was  that  the  amount  of  the 
recovery  was  erroneous,  being  too  large. 
The  complaint  avers  that  the  bankrupt,  be- 
ing Insolvent,  made  two  payments  to  ap- 
pellant npon  a  pre-ezlstlng  Indebtedness, 
aggregating  $1,513.17.  The  judgment  was 
rendered  for  $1,623.96,  the  excess  over 
$1,513.17  being  for  interest  Appellant  was 
entitled  to  recover  interest,  and  the  interest 
from  the  date  of  the  commencement  of  the 
action  would  amount,  at  6  per  cent,  to  $110.- 
78.  This  added  to  the  principal  makes  the 
Judgment  mathematically  correct. 

We  have  considered  every  question  discuss- 
ed by  counsel,  and  have  reached  the  con- 
clusion that  the  trial  court  arrived  at  the 
correct  result 

Judgment  affirmed. 

COMSTOCK,  BLACK.  MYBES,  and  ROB- 
INSON, JJ.,  concur. 

ROBT,  J.  (dissenting).  It  was  beld  by 
this  court  in  Goldberg  v.  Harlan,  33  Ind. 
App.  466,  67  N.  B.  707,  that  no  demand  was 
necessary  before  action  by  a  trustee  in  bank- 
ruptcy to  recover  an  unlawful  preference. 
That  decision  is  controlling  here.  In  de- 
termining the  quality  of  appellant's  ac- 
tion, both  the  ]nry  and  this  court  are  limited 
to  a  consideration  of  the  facts  known  by  it 
or  with  knowledge  of  which  it  was  charge- 
able at  the  time  of  the  transaction.  These 
facts  were  that  Key  bad  overdrawn  bis  ac- 
'count  with  appellant  $5,725.78,  and  had  de- 
posited collateral  notes  to  the  amount  of 
$7,800  tb  secure  such  overdraft;  that  some 
of  said  notes  were  overdue  when  the  pay- 


ment In  question  was  made;  that  no  steps 
had  been  taken  to  collect  them;  that  ap- 
pellant's officer,  testifying  with  reference  to 
a  portion  of  them,  said  "that  we  never  re- 
garded them  as  of  any  particular  value" 
and  that  under  this  state  of  affairs  it  accept- 
ed certain  payments  from  Key.  It  is  stated 
In  the  main  opinion  that  all  the  notes  held  as 
collateral  except  one  were  forgeries,  and  that 
appellant  knew  that  $5,000  thereof  were 
worthless.  I  do  not  believe  that  appellant 
knowingly  loaned  money  upon  forged  col- 
laterals, and  I  do  not  find  any  evidence  jus- 
tifying the  statement  that  It  knew  $5,000  of 
such  collaterals  were  worthless. 

The  case  la  reduced  to  the  single  proposi- 
tion, which  may  be  illustrated  as  follows: 
One  holding  $7  of  collateral  notes  as  securi- 
ty for  payment  of  $5  due  obtains  an  unlaw- 
ful preference  by  accepting  payment  of  $5 
although  he  thus  releases  and  renders  avail- 
able to  other  creditors  $7  worth  of  assets. 
It  is  stated  in  the  main  opinion:  "It  follows 
therefore,  that  the  payment  made  by  an  in- 
solvent  debtor  to  his  creditor,  who  holds  col- 
laterals as  security  for  tjie  debt,  is  as  much 
an  unlawful  preference,  vrlthin  the  meaning 
of  the  bankrupt  law,  as  it  is  where  such  pay- 
ment is  made  under  like  circumstances  up- 
on the  note  of  the  Insolvent  debtor  which 
Is  secured  by  solvent  Indorsers."  Unfor- 
tunately the  cases  cited  in  support  of  this 
conclusion  do  not  sustain  it 

The  verdict  cannot  be  sustained,  except 
by  the  legal  proposition  thus  stated  in  the 
main  opinion;  and.  It  being  erroneous,  the 
cause  should  be  reversed. 
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(B  Ind.  App.  IH) 

McCASLIN  «t  al.  T.   STATE.    (No.  5,440.)* 

(Appellate  Court  of  Indiana,  DWUion  No.  1. 
Oct  81.  1905.) 

L  AfpbaI/— Waiteb  0?  EjBrobs. 

Error*  uot  discussed  on  appeal  ara  walred. 
[Ed.  Note. — For  cases  In  point,   sm  vol.  8. 
Cent  Dig.  Appeal  and  Error,  M  4256-4261.] 

2.  LimTATioR  or  Aotiorb— Acnon  aoaihbt 

Statk— Plkadinq. 
A  complaint  Bled  in  1903,  which  alleges 
that  the  plaintiff  has  for  the  last  38  years  or 
more  been  in  the  open  and  exclusive  possession 
of  real  estate,  does  not  show,  by  reason  of  the 
20-year  limitation  statute,  a  bar  as  against  the 
state ;  for  Rev.  St.  1852,  {  224,  making  limita- 
tion of  actions  applicable  to  the  state,  only  re- 
mained in  force  nntil  1881,  since  which  time  the 
common-law  rule  exempting  the  state  has  pw- 
vailed. 
8.  Advbbsz  Possession— Pleadiro. 

A  complaint  which  alleges  that  plaintiff 
entered  into  the  open,  notorious,  and  exclusive 
possession  of  real  estate  In  18C0  is  insufficient 
to  show,  by  reason  of  the  20-year  limitation 
statute,  a  bar  as  against  the  state,  because  it 
fails  to  state  that  the  possession  was  continu- 
ous for  20  years,  while  Rev.  St  1852,  {  224. 
remained  in  force. 

[Ed.  Note. — For  cases  In  point,  see  voL  1, 
(3ent  Dig.  Adverse  Possession,  {  641.] 

4. 'TBIAI/—VEBDICT— Motion  fob  yaniBK  D« 

Novo. 
A  motion  for  a  venire  de  novo,  in  order  to 
be  effective^  must  be  made  before  final  Judg- 
ment. 

[Ed.  Note. — For  cases  in  point,  see  vol.  46, 
Cent  Dig.  Trial.  {  804.] 

B.  States— Actions— Statb  Lands— Reoovxbt 
or  State  Lands. 

Burns'  Ann.  St  1901,  f  7164.  making  it 
the  duty  of  the  Auditor  of  State  to  direct  the 
sheriff  to  take  possession  of  state  lands  unlaw- 
fully held  by  any  person,  when  construed  with 
the  whole  of  Acts  1883,  p.  170,  c.  124,  of  which 
it  is  a  part  which  provides  for  the  sale  of  lands 
l)elonging  to  the  state,  prescribing  the  duties 
of  the  state  and  county  auditors  and  the  man- 
ner of  putting  the  purchaser  in  possession,  does 
not  prohibit  the  state  from  recovering  land  be- 
longing to  It  by  action  for  possession  and  for 
quieting  title  thereto. 
6.  New  Tbiai<— DKFEonTB  Vxbdict. 

A  motion  fo^  a  new  trial  does  not  reach 
■  defective  verdict. 

[Ed.  Note. — For  cases  in  point,  see  vol.  87, 
Cent  Dig.  New  Trial,  {  121.] 

Appeal  from  Circuit  Ciourt,  Boone  Cotut^; 
Samuel  R.  Artman,  Jndge. 

Action  by  the  state  against  William  Me- 
Caslin  and  another.  From  a  Judgment  for 
plaintlir,  defendants  appeal.    Affirmed. 

P.  W.  Bartholomew,  for  appellants.  C. 
W.  Miller,  Atty.  Gea,  C.  C.  Hadley,  L.  G. 
Rothschild,  and  W.  O.  Geake,  for  the  State. 

MYERS,  P.  3.  Appellee  began  this  action 
against  appellants  in  the  Marion  superior 
court  by  filing  a  complaint  In  three  para- 
graphs. Thereafter  the  venue  was  changed 
to  the  Boone  circuit  court,  where  the  case 
was  tried  before  a  jury,  verdict  returned,  and 
Judgment  rendered  in  favor  of  appellee.  The 
first  and  second  paragraphs  of  complaint  are 
m  the  ordinary  form;  the  first  demanding 
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possession  of,  and  the  second  that  am>ellee's 
title  be  quieted  to,  ItX)  acres  of  land  in  Marion 
county,  Ind.  The  third  paragraph  is  to  QViet 
title,  and  avers  the  facts  In  detail  upon  which 
Judgment  is  sought  A  great  number  of 
pleadings  were  filed  In  the  case,  but  we  shall 
only  notice  those  upon  which  a  question  la 
presented  for  our  consideration. 

1.  It  has  been  held  a  number  of  times  by 
the  Supreme  and  this  court  that  only  such 
questions  as  are  discussed  by  the  parties  as- 
serting error  on  appeal  wlU  be  consldoed. 
All  other  questions  will  be  deemed  to  have 
been  waived.  Hoover  v.  State,  161  Ind.  SoO^ 
68  N.  B.  591 ;  Smith  r.  Borden,  160  Ind.  223. 
66  N.  B.  681 ;  Clear  Creek  Coal  Oa  t.  Dear- 
mln.  160  Ind.  162,  60  N.  B.  609;  Franklin 
T.  Lee,  30  Ind.  App.  31,  62  N.  B.  78;  City  o« 
Greenfield  v.  Johnson,  SO  Ind.  App,  127,  65 
N.  E.  542. 

2.  Appellant  William  McCaslln  insists 
that  the  court  erred  in  sustaining  appellee's 
demurrer  to  the  second  and  third  paragraphs 
of  his  cross-complaint  Omitting  the  formal 
parts  of  this  paragraph,  William  McCaslln 
avers  "that  he  has  been  the  owner.  In  open, 
notorious,  unequivocal,  continuous,  and  ex- 
clusive possession  of  the  real  estate  described 
as  follows,  to  wit:  [describes  the  real  estate 
by  metes  and  bounds]  containing  100  acres, 
for  the  last  thirty-eight  years  or  more,  and 
that  the  plaintiff  in  this  cause  is  claiming 
some  Interest  therein,  and  this  cross-oom- 
plainant  prays  that  his  title  in  and  to  said 
above-described  real  estate  be  quieted,  and 
for  any  and  all  proper  relief  herein.**  The 
material  allegations  of  the  third  paragraph 
are  as  follows:  That  "William  McCaslln 
states  that  on  or  about  1860  he  entered  Into 
the  open,  notorious,  unequivocal,  and  exdo- 
sive  possession  of  the  following  described 
real  estate,  to  wit:  [describing  the  lands 
by  metes  and  bounds]  containing  100  acres^ 
and  as  such  owner  his  title  is  under  a  dond, 
for  the  reason  that  the  plaintiff  herein  claims 
to  own  the  same  as  against  this  defendant, 
and  he  prays  that  his  title  to  the  same  ba 
quieted,  and  for  all  proper  relief  in  the  prem- 
ises." It  Is  apparent  that  in  both  of  these 
paragraphs  William  McCaslln  bases  his  title 
and  right  to  the  real  estate  as  against  appel- 
lee upon  the  doctrine  of  title  by  prescrlptloa 
or  adverse  possession.  Section  224,  Rev.  St 
1852,  pt  28,  c.  1,  provides  that  limitation  of 
actlOhs  applies  to  the  state  as  well  as  other 
persons.  This  limitation  continued  in  force 
until  September  19,  1881,  and  since  that  time 
the  common-law  rule  has  prevaUed,  except  as 
to  sureties.  Bectlon  805,  Bums'  Ann.  St 
1901 ;  State  T.  Halter,  149  Ind.  202,  47  N.  B. 
6G5. 

While  appellant  William  McCaslln  avers 
In  the  second  paragraph  of  his  cross-com- 
plaint that  he  had  the  continuous  possession 
of  said  real  estate  for  88  years,  it  does  not 
appear  that  he  bad  snch  possession  for  20 
years  prior  to  September  iO,  X881,  and.  If 
denied.  Digitized  by  V^OOQlC 
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tlie  rights  of -the  state  were  not  barred  at 
that  time,  whaterer  rights  it  had  then  con- 
tinued unaffected  by  appellants'  possession. 
This  paragraph  was  filed  April  23,  1903,  and 
under  its  aTerineuts  we  think  it  InsuflBdent 
to  show  a  bar,  as  against  the  rights  of  the 
state,  by  reason  of  the  20-7ear  limitation 
statute.  By  the  averments  in  paragraph  3, 
It  appears  that  on  or  about  the  year  1860  he 
took  exclusire  possession  of  said  real  estate, 
but  for  what  time,  or  bow  long  he  continued 
In  such  possession,  does  not  appear.  In 
Worthley  v.  Burbauks,  146  Ind.  534,  45  N. 
£.  779,  it  is  said  that,  in  order  to  constitute 
adverse  possession,  fire  IxMlispensable  ele-' 
ments  must  appear :  "  (1)  It  must  be  hostile, 
and  under  a  claim-  of  right;-  (2)  It  must  be 
actual;  (3)  It  must  be  open  and  notorious; 
(4)  It  must  be  excluslTe;  (6)  It  must  be 
continuous."  In  support  of  this  rule  the 
court  cites  numerous  authorities.  In  Peter- 
son T.  McCullough,  50  Ind.  36,  the  court  said : 
"To  acquire  a  right  by  prescription,  there 
must  be  an  actual  enjoyment  Prescrip- 
tion acquires  for  the  party  precisely  wha^t 
he  has  possessed,  and  notUng  more,  and  in 
proving  a  prescription  the  user  of  the  right 
Is  the  only  evidence  of  the  extent. to  which 
It  has '  been  acquired.  The  use  and  enjoy- 
ment of  what  is  claimed  must  have  been 
adverse,  xmder  a  claim  of  right,  exclusive, 
continuous,  uninterrupted,  and  with  the 
knowledge  and  acqulesence  of  the  owner  of 
the  estate.  In,  over,  or  out  of  whlgh  the  ease- 
ment prescrtiied  for  is  claimed,  and  while 
tfucfa  owner  was  able  in  law  to  assert  and 
enforce  bis  rights,  and  to  resist  auch  adverse 
claim  If  not  well  founded." 

Applying  the  cases  from  which  we  have 
Just  quoted  to  the  facts  as  th^  appear  from 
the  allegations  of  the  second  and  third  para- 
srapha  of  William  MeCaaUn's  cross-com- 
plaint, we  are  ef  the  (pinion  that  neither 
of  these  paragraphs  are  sufficient  to  with- 
stand a  demurrer  for  want  of  facts,  and 
therefore  we  find  no  error  In  the  ruling  of  the 
trial  court 

3.  Appellants  contend  that  their  motion  for 
a  venire  de  novo  should  have  been  sustained. 
Up<Hi  an  examination  of  the  record,  we  find 
that  on  the  10th  day  of  May,  1004,  this  cause 
-was  regularly  submitted  to  a  jury  for  trial, 
and  on  the  same  day  the  following  verdict 
was  returned:  "We,  the  Jury,  find  for  the 
plaintiff."  On  Hay  U,  1904,  final  Judgment 
on  the  verdict  in  favor  of  appellee  was  ren- 
dered. On  May  ISth  appellants  filed  a  mo- 
tion for  a  venire  de  novo,  which  was  by  the 
court  overruled.  There  was  no  error  In  this 
roling.  As  has  been  held  a  number  of  times 
by  the  Supreme  Court  of  this  state  and  by 
this  court  as  well,  a  motion  for  a  venire  de 
novo,  to  be  effective,  must  be  made  before 
final  judgment  and,  when  not  so  made,  no 
question  is  presented.  Bennett  v.  Simon, 
182  Ind.  490,  53  N.  B.  649;  Potter  v.  Me- 
Cormaok,  127  Ind.  4S9,.  26  N.  B.  888;   Shaw 


V.  Merchants'  National  Bank,  00  Ind.  89: 
Cannon  v.  Castleman,  24  Ind.  App.  188,  ^ 
N.  E.  Ill;  Sloan  v.  Lick  Creek,  etc.,  Co.,  6 
Ind.  App.  584,  33  N.  K  997. 

4.  Upon  completion  of  the  issues  In  this 
cause,  and  before  the  same  were  submitted 
to  the  jury  for  trial,  appellants  filed  their 
Joint  motion  for  Judgment  upon  the  pleadings 
which  motion  was  by  the  court  overruled, 
and  this  ruling  is  here  assigned  as  error.  In 
support  of  this  motion,  appellants  contend 
that  section  7164,  Bums'  A^a.  St  1901,  pro- 
vides the  remedy  the  state  shall  pursue  to 
secure  poBE^8^ion  of  any  of  its  lands  unlaw- 
fully held  or  in  the  possession  of  any  one, 
and  controls  and  governs  the  stat^  In  its  pro- 
cedure in  this  case.  This  section  of  the  stat- 
ute must  be  construed  in  coimectlon  with  the 
whole  act  of  which  it  is  a  part  This  stat- 
ute was  enacted  by  the  General  Assembly  lu 
1883  (Acts  1883,  p.  170,  c.  124),  and  provides 
■tor  the  sale  and  conveyance  of  certain  lands 
belonging  to  the  state,  prescribing  the  duties 
of  the  Auditor  of  State  and  county  auditors 
In  that  regard,  and  the  manner  of  putting 
the  purchaser  of  such  land  In  possession  of 
the  same.  This  statute  has  reference  to  pos- 
session of  the  state's  lands,  and  Is  not  appli- 
cable where  the  question  of  title  Is  Involved. 

It  cannot  be  said  that  the  General  Assem- 
bly, by  summary  proceedings,  as  provided 
by  section  7164,  supra,  Intended  that  any  of 
its  citizens.  In  the  possession  of  property  <Sr 
lands  to  which  he  has  title,  shall  be  thus 
summarily  ejected  without  due  process  of 
law,  and  yet  such  would  be  the  effect  if 
appellants'  contention  should  prevail.  The 
authority  of  the  Auditor  of  State  over  the 
state's  lands  and  to  deal  therewith  Is  purely 
statutory,  and  the  statute  must  be  strlctiy  fol- 
lowed. He  is  given  no  authority  to  adjudi- 
cate the  question  of  title  as  between  the 
state  and  one  of  its  citizens.  Such  rights  aie 
to  be  settled  by  the  judicial  department  and 
for  this  purpose  the  courts  of  the  state  are 
open  alike  to  the  state  and  its  citizens. 

5.  Appellants'  motion  for  a  new  trial  was 
overruled  by  the  trial  court  and  this  ruling 
is  assigned'  as  error.  The  evidence  and  in- 
structions given  the  jury  are  not  in  the  rec- 
ord, and  the  only  causes  for  a  new  trial 
here  Insisted  upon  are:  (1)  That  the  ver- 
dict of  the  Jury  is  defective,  in  that  It  does 
nQt  cover  the  issues  in  the  case.  (2)  Be- 
cause the  Jury  was  discharged  by  the  court 
without  having  returned  a  verdict  upon  which 
Judgment  could  be  rendered.  It  does  not 
appear  from  the  record  that  any  motion  was 
made  or  any  steps  taken  In  the  court  below 
to  correct  or  modify  the  Jndgment..or  that 
any  objection  was  made  or  reason  assigned 
why  the  court  should  not  render  Judgment 
on  the  verdict  until  after  Its  rendition,  and 
then  only  1^  a  motion  venire  de  novo.  The 
rule  is  well  established  in  this  state  that 
a  motion  for  a  new  trial  does  not  reach 

A  defective,  voiidict    Bohr  v.  Neuenscbwanderl  o 
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120  Ind.  448,  22  N.  B.  416,  and  canefl  dted. 
In  Cottrel  t.  Sliadley,  77  Ind.  848,  the  court 
said :  "Where  a  verdict  is  imperfect  by  find- 
ing less  than  the  whole  matter  in  issue,  the 
proper  remedy  is  a  venire  de  novo."  Under 
the  authorities  last  cited,  we  are  of  the 
opinion  that  the  court  did  not  err  in  over- 
ruling appellants'  motion  for  a  new  trial. 
Finding  no  error  in  the  record,  the  judg- 
ment of  the  trial  court  is  affirmed. 


(36  Ind.  App,  S73) 

8TATB  ex  reL  BICHBSON  r.  BIOHBSON. 
(No.  6,826.) 

(Appellate  Court  of  Indiana,  Division  No.  2, 
Oct  26,  1905.) 

1.  Nkw  TbijlI— Gbouhdb— Statutort  Enu- 
kebatton. 

The  causes  for  which  a  new  trial  may  be 
nanted  are  specifically  defined  by  Bums'  Ann. 
St.  1901,  {  568,  and  the  aggrieved  party,  to  be 
entitled  to  the  remedy,  must  bring  himself  with- 
in the  provisions  of  the  statute. 

2.  SaMK— ASSIOKMKKT    Of    BkABONB— VKBDIOT 

AOAIRBT   EviDEItCE. 

Under  Bums'  Ann.  St  1901,  {  668,  subd. 
9,  authorising  a  new  trial  on  the  ground  that 
the  verdict  or  decision  Is  not  sustained  by 
sufficient  evidence  or  is  contrary  to  law,  an  as- 
signment that  "the  decision  of  the  court  is 
contraiT  to  the  evidence"  presents  no  question 
for  review.  ■ 

8.   SAMC— DECIBIOIf  AOAIHBT   LAW. 

An  assignment  that  the  "decision  of  the 
court  is  contrary  to  law"  presents  a  statutory 
ground  for  a  new  trial,  and  a  clause  appended 
thereto,  reading,  "in  this,  that  the  amount  of 
recovery  is  too  small,"  may  be  regarded  as  sur- 
plusage. 
4.  Sauk— QTrBsnoRB  Baiscd. 

An  assignment  that  the   "decision  of  the 
court  is  contrary  to  law"  does  not-  raise  the 
question  of  amount  of  recovery. 
6,  Samb— AFPi.icABii,iTr  OF  STATirncs. 

Bums'  Ann.  St  1901,  (  60S,  subd.  6,  au- 
thorising a  new  trial  on  account  of  error  in 
the  assessment  of  the  amount  of  recovery,  when 
the  action  is  on  contract  or  for  injury  to  or 
detention  of  property,  has  no  application  to  an 
action  under  Bums'  Ann.  St  1901,  t  7298a, 
to  recover  a  penalty  for  a  fraudulent  marriage. 

6.  SAia  —  ASSIONMKRTS    MOT    Pbovidko    bt 

Statute. 
Assignments  as  grounds  for  new  trial  that 
the  "decision  of  the  court  in  fixing  the  amount 
of  damages  is  too  small,"  and  that  "the  court 
abnsed  its  discretion  in  its  decision  in  this,  to 
wit,  in  making  the  amount  of  recovery  assessed 
too  small,"  must  be  disregarded,  as  not  within 
Bums'  Ann.  St  1901,  t  568,  specifying  the  rea- 
sons for  which  a  new  trial  may  be  granted. 

7.  Husband  and  WxTK—ABARDONiaBnx— Ac- 
tions FOB  Penalty. 

Burns'  Ann.  St  1901,  |  7288a,  prescribes 
a  penalty  for  fraudulent  marriages  contracted 
to  avoid  seduction  or  l>astardy  proceedings, 
where  the  man  contracting  the  marriage  aban- 
dons or  fails  to  provide  for  his  wife.  Section 
7298b  provides  that  the  action  for  the  penalty 
shall  be  instituted  in  the  name  of  the  state, 
on  the  relation  of  the  wife.  Section  7298d  pro- 
vides that  the  action  "shall  be  governed  by  the 
laws  now  in  force  governing  prosecutions  for 
bsstardy."  Section  1004  authorises  the  court 
in  bastardy  proceedings  to  fix  the  amount  to  be 
paid  by  defendant  and  to  prescrit>e  the  terms 
of  psyment  Held  that  in  actions  to  recover 
the  penalty  prescribed  for  a  fraudulent  mar- 


riage, it  is  within  the  sole  province  of  the  trial 
court  to  fix  the  amount  of  the  penalty.  altlMHigh 
the  trial  is  had  by  a  jury. 
&  New  Tbiai.— Okounds— Mattebs  Sxtbsk- 

QUKNT  TO  TBIAI/— ASSESSIIENT  Or  PKNAtTT. 

The  action  of  the  court  fixing  the  amount 
of  recovery,  under  Bums'  Ann.  St  1901.  | 
7298a,  prescribing  a  penalty  for  frandnlent 
marriage  and  abandonment  of  wife,  is  not  a 
matter  occurring  at  the  trial,  but  a  part  of  tbs 
judgment ;  and  the  question  as  to  the  amount  of 
the  penalty  assessed  cannot  be  raised  or  pre- 
sented for  review  by  a  motion  for  new  trial. 
8.  Appeal— BEVEBSAi^DiBSCTiiia   Jcdokbrt 

IN  LOWEB  COUBT. 

Where  the  court  finds  for  plaintiif  in  one 
sum,  but  enters  judgment  for  a  smaller  snm. 
the  judgment  will  be  reversed,  with  directions 
to  enter  jndpnent  in  conform!^  to  the  finding 

Appeal  tram  Olrcnit  Court,  Greena  Coimty; 
Orion  B.  Harris,  Judge. 

Action  by  the  state,  on  the  relatioii  at 
Frances  B.  Bicbeson,  against  Logan  Bich- 
eson.  From  the  judgment  rendered,  plaintiff 
appeals.    Beversed. 

J.  W.  Lindley,  Pros.  Atty.,  and  Slinkard  ft 
Slinkard,  for  appellant  W.  Ii.  Cavliia  and 
0.  B.  Henderson,  tor  appellee 

WILBY,  O.  J.  This  cause  was  advanced. 
This  was  an  action  to  recover  the  penalty  pro- 
vided for  a  fraudulent  marriage  under  the  act 
of  1896.  Acts  1895,  p.  167,  c.  78;  section  7298a, 
Barns'  Ann.  St  1901.  This  section  reads  as 
follows :  "That  any  male  person,  who  bdng 
at  the  time  under  or  liable  to  a  prosecntlon, 
either  civil  or  criminal,  for  seduction  or  Ims- 
tardy,  fraudlently  enters  Into  a  marriage 
■witb  the  female  who  has  been  seduced,  or  who 
Is  the  mother  of  the  bastard  dilld,  with  tbe  in- 
tention thereby  to  escape  or  avoid  such  proae 
cutlon  or  the  consequences  thereof,  and  whs 
witliin  two  years  after  such  marriage,  wlth- 
ont  Just  cause,  sliall  abandon  hla  wife,  or 
who  shall  within  said  time,  cruelly  and  la- 
humanly  treat  such  wife,  or  fall  and  neglect 
to  make  reasonable  provlsloo  Ux  her  support 
shall  be  liable  for  an  action  for  the  tecovoy 
of  a  penalty,  which  shall  in  no  case  be  leas 
than  $200."  Section  2  of  that  act,  behig 
section  7298b,  Bums'  Ann.  St  1901,  proyMea 
that  sach  action  shall  be  Instltnted  In  tlit 
name  of  the  state,  on  the  relation  of  tbe  wife. 
By  section  4  of  the  act  being  section  7286d. 
Bums'.  Ann.  St  1901,  It  la  provided  that  tbe 
action  may  be  commenced  either  before  a 
justice  of  the  peace  or  In  the  drcnlt  court 
and  that  the  praMice  in  soch  cases  aa  to  the 
execution  of  the  bond,  commitment  iqMa 
failure  to  give  bond,  trial,  judgment,  etc, 
"and  as  to  all  other  matt«a,  shall  be 
governed  by  the  laws  now  in  force  governing 
prosecutions  for  bastardy."  Prior  to  tbe  en- 
actment of  the  statute  under  conslderatlaa, 
as  now,  if  a  putative  father  of  an  illegiti- 
mate child  should  marry  Its  mother,  it  ab- 
solved him  from  liability  In  a  proaecotlMi 
for  bastardy.  If  after  such  marriage  he 
abandoned  her,  there  was  no  remedy,  bat  a 

double  wrong  without  redresa.  .la  rach  i 

)igitized  by  VJ'CTV7'^ 


iBdJ 


STATB  T.  BICHBSOir. 


847 


tbe  marriage  and  Oobsequent  abandonment 
did  not  right  the  original  wrong,  bat  added 
Inlnry  to  disgrace,  and  the  unfortunate  wo- 
man was  left  remt'dilesa.  It  was  to  remedy 
this  evil  and  create  a  new  liability  that 
prompted  the  enactment  of  thla  statute.  Now 
a  man  who  has  seduced  an  Innocent  woman, 
and  begotten  her  witti  an  Illegitimate  child, 
while  be  may  avoid  a  prosecution  for  bas- 
tardy or  tor  criminal  seduction  by  marrying 
bis  victim,  yet  U  he  does  this,  and  then 
abandons  her  without  cause  within  the  stat- 
utory limit,  the  law  steps  in,  and  says 
be  must  respond  In  damages,  which  shall  ac- 
crue to  the  use  and  benefit  of  the  wronged 
woman  and  unfortunate  offspring  of  his  lust 
Xhus,  in  such  cases,  the  Legislature  has  said 
in  legal  contemplation  that  the  man  who  is 
guilty  of  these  wrongs  cannot  avoid  Scylla 
without  falling  Into  Charybdls. 

Here  the  relatrix  at  the  time  of  her  se- 
duction was  but  14  years  of  age — a  mere 
child. .  She  was  begotten  with  an  illegiti- 
mate child,  and  the  appellee  turned  his  back 
apon  her.  She  appealed  to  the  law  for  the 
only  remedy  she  had,  and  in  the  name  of  the 
state  prosecuted  him  for  bastardy.  Pending 
this  prosecution,  lie  sought  escape  from  its 
consequences  by  asking  her  to  marry  him. 
When  she  expressed  doubt  as  to  whether  he 
would  live  with  her  and  take  care  of  bet  and 
her  child,  he  assured  her  that  be  would. 
She  yielded  to  his  entreaties,  and  they  were 
married.  He  lived  with  her  for  two  weeks, 
and  then,  without  cause,  abandoned  her  and 
her  child,  has  never  lived  with  them  since, 
and  has  in  no  manner  provided  to  their 
support 

It  is  clearly  manifest  from  all  the  facts  and 
drcumstances  surrounding  this  case  that  be 
fraudulently  Induced  her  to  marry  him  to 
avoid  the  prosecution  for  bastardy,  and  that 
he  did  not  intend  to  live  with  her  and  sup- 
port her  and  her  child.  The  facts  present  a 
deplorable  condition  of  moral  obliquity  on  the 
part  of  the  appellee:  For  all  this  wrong 
wbicb  lie  has  committed  against  her  there 
can  be  no  adequate  atonemrat  In  dollars  and 
cents.  There  Is  no  l^al  measure  by  which 
the  extent  of  her  wrongs  can  be  determined. 
The  scales  of  Justice  cannot  weigh  her  heart- 
aches and  sufferings,  and  there  is  no  panacea 
that  can  alleviate  her  shame.  As  far  as  the 
law  has  gone  is  to  provide  an  indemnity  for 
the  benefit  of  the  wronged  mother  and  wife 
and  the  nufortonate  child. 

The  only  question  which  counsel  for  ap- 
pellant have  discussed  is  that  the  award  of 
damages  as  fixed  by  the  court  was  erroneous 
In  that  it  was  too  small.  If  tbe  Judgment  is 
reviewable  on  appeal  on  account  of  the  small- 
ness  of  the  amount  of  recovery,  it  must  be  be- 
cause tbe  question  is  properly  presented  by 
the  motion  for  a  new  trial.  The  causes  for 
wliich  a  new  trial  may  be  granted  are  specific- 
ally defined  by  statute,  and  unless  the  party 
■CgrleTed  brings  himself  witliin  the  statute^ 


be  Is  wUboat  remedy.  The  statute  spedfiet 
eight  reasons  for  which  a  new  trial  may  be 
granted,  upon  proper  application,  by  the 
parly  applying  therefor.  Section  668,  Burns' 
Ann.  St  1901.  The  fifth  subdivision  of  that 
section  provides  -that  a  new  trial  may  be 
granted  on  account  of  "error  in  the  assess- 
ment of  the  amount  of  recovery  whether  too 
large  or  too  small,  when  the  action  is  upon 
contract  or  for  the  Injury  or  detention  of 
property."  Under  the  sixth  subdivision  of 
that  section,  a  new  trial  may  be  awarded  on 
the  ground  that  tbe  verdict  or  decision  is  not 
sustained  by  sufficient  evidence,  or  is  con- 
trary to  law.  Of  the  eight  reasons  for  which 
a  new  trial  may  be  granted  under  the  stat- 
ute, tbe  two  Just  specified  are  the  only  ones 
which  have  any  application  here. 

In  appellant's  motion  for  a  new  trial  six 
reasons  are  assigned:  '^1)  The  decision  of 
the  court  is  contrary  to  the  evidence  In  this, 
that  the  amount  of  recovery  is  too  small 
(2)  The  decision  of  the  court  Is  contrary  to 
law  in  this,  that  the  amount  of  recovery  is 
too  small.  (8)  The  decision  of  the  court  is 
erroneous,  and  there  is  an  error  in  the  assess- 
ment of  the  amount  of  recovery.  In  this,  that 
the  amount  of  recovery  assessed'  is  too  small. 

(4)  The  decision  is  contrary  to  the  evidence 
in  this,  that  the  amount  assessed  is  too  small. 

(5)  That  the  decision  of  the  court  in  fixing  the 
amount  of  damages  is  too  small.  (6)  The 
court  abused  Its  discretion  in  its  decision  in 
this,  to  wit,  in  making  the  amount  of  re- 
covery assessed  too  small."  To  assign  as  a 
reason  in  a  motion  for  a  new  trial  that  "the 
decision  of  the  court  is  contrary  to  the  evi- 
dence" is  not  recognized  by  the  statute,  and 
boice  presents  no  question  for  review. 
Louisville,  etc.,  Ry.  Co.  v.  Benicker,  8  Ind. 
App.  404,  38  N.  B.  1047;  Allen  v.  Indian- 
apolis OU  Co.,  27  Ind.  App.  158,  60  N.  B.  1003 ; 
Hubbs  V.  State  ex  rel.,  20  Ind.  App.  181,  60 
N.  B.402. 

In  tbe  second  reason  for  a  new  trial  ap- 
pellant has  stated  a  statutory  ground  there- 
for. In  that  the  "decision  of  the  court  is  con- 
trary to  law."  The  latter  clause,  "in  this, 
that  the  amount  of  recovery  is  too  small," 
may  be  regarded  as  surplusage.  This  reason, 
however,  does  not  raise  the  question  of  the 
amount  of  recovery.  It  is  not  contended  that 
the  decision  was  improperly  affected  by  er- 
rors of  law  occurring  at  the  trial 

The  third  reason  assigned  for  a  new  trial, 
which  appears  above,  comes  within  tbe  fifth 
clause  of  section  668,  supra ;  but  that  clause 
only  applies  where  the  action  is  upon  a  con- 
tract, or  for  tbe  injury  or  detention  of  prop- 
erty. This  is  not  such  an  action,  and  hence 
the  reason  assigned  does  not  brinjg  before  us 
tbe  amount  of  tbe  recovery. 

The  fourth,  flftli,  and  sixth  reasons  ••• 
signed  for  a  new  trial  are  unknown  to  the 
statute,  and  must  be  disregarded. 

The  statute  under  which  this  proceeding  Is 
prosecuted,  as  we  have  previously  seen,  pro- 
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Tides  that  the  practice  In  actions  therbnnder 
as  to  certain  specified  things,  and  generally, 
in  regard  to  all  other  matters,  shall  be 
governed  by  the  laws  governing  prosecn- 
tlons  for  bastardy.  By  section  1004,  Burns' 
Ann.  St  1901,  the  right  to  fix  the  amount 
which  a  defendant  In  a  bastardy  prosecution 
ought  to  pay  Is  lodged  with  the  court,  and  not 
with  the  Jury.  This  provision,  so  far  as 
practicable,  must  control  In  prosecutions  un- 
der the  statute  involved,  and  it  is  the  duty  of 
the  court  to  fix  the  amount  of  the  recovery, 
though  the  trial  is  had  by  Jury.  Latshaw  v. 
State  ex  rel.,  156  Ind.  194,  59  N.  B.  4T1.  The 
statute  in  a  proceeding  of  this  character  does 
not  specify  how  or  by  whom  the  amount  of  the 
recovery  shall  be  determined,  but,  under  the 
authority  Just  cited,  that  becomes  the  sole 
province  of  the  trial  court 

In  the  case  of  McIIvaln  t.  State  ex  rel., 
80  Ind.  74^  a  bastardy  proceeding,  one  of  the 
causes  assigned  for  a  new  trial  was  that  the 
amount  which  the  court  required  the  ap- 
pellant to  pay  the  relatriz  for  the  support 
and  malntenaiice  of  her  child  was  excessive. 
In  discussing  the  question  the  court  said : 
"In  the  first  place,  no  exception  was  taken  to 
the  decision  of  the  court  fixing  the  amount 
to  be  paid  by  the  appellant  to  the  relatrlx, 
and  hence  no  question  was  reserved  upon  that 
decision.  In  the  next  place,  the  fixing  of  the 
amount  to  be  so  paid  was  not  a  matter  oc- 
curring at  the  trial,  but  a  part  of  the  pro- 
ceedings and  judgment  of  the  court  after  the 
trial  had  been  concluded.  *  •  •  How- 
ever excessive,  therefore,  the  decision  fixing 
the  amount  afforded  no '  cause  for  a  new 
trial."  To  the  same  effect  are  the  following 
cases:  Scott  v.  State  ex  rel.,  102  Ind.  277, 
1  N.  B.  691 ;  Hamilton  T.  State  ex  rel.,  117 
Ind.  348,  20  N.  E.  252.  In  the  latter  case  It 
was  held  that  the  action  of  the  court  fixing 
the  amount  to  be  paid  by  the  defendant  in  a 
bastardy  prosecution  Is  not  a  matter  oc- 
cnrrlng  at  the  trial,  but  a  part  of  the  judg- 


ment and  proceedings  of  the  court  after  the 
trial  taati  been'  eon(duded,  and  the  question  as 
to  the  damages  being  excessive  cannot  be 
raised  by  a  motion  for  a  new  trial.  By  the 
Same  reasoning,  it  must  be  held  that  In  such 
case  the  question  of  the  emallness  of  damages 
assessed  cannot  be  raised  by  a  motion  for  a 
new  trial.  In  this  case  trial  was  bad  and  a 
finding  for  appellant  made  December  10, 
1904.  On  the  22d  of  December  following, 
judgment  was  entered  fixing  the  amount  to  be 
paid  by  appellee,  and  directing  that  it  should 
be  paid  In  Installments,  and  fixing  the  time 
of  such  payments.  No  exception  was  taken 
to  the  judgmoit,  and  no-  motion  made  to 
modify  It  Under  the  authorities  dted,  we 
are  reluctantly  driven  to  the  conclusion  that 
the  question  as  to  the  amount  of  the  recovery 
Is  not  properly  presented  for  review.  This 
condition  of  the  record  Is  to  our  minds  re- 
grettable, for  under  the  facts  and  surround- 
ing circumstances  presented  here,  as  disclosed 
by  the  record,  the  amount  of  the  recovery 
as  fixed  by  the  trial  court  is  wholly  inade- 
quate. The  relatrlx  is  in  the  early  bloom 
of  young  womanhood.  Her  life  has  been 
clouded  by  the  double  wrong  and  perfidy  of 
the  appelleew  She  is  In  destitute  circum- 
stances, and  Is  burdened  by  the  nnforttinate 
offspring  of  appellee's  lust  If  it  was  within 
our  power,  considering  the  condition  of  the 
record,  we  would  remand  the  cause,  and 
direct  the  trial  court  to  enter  a  judgment  in 
such  sum  as  would,  as  far  as  possible,  pro- 
Vide  for  the  support  and  maintenance  of  the 
relatrlx  and  her  child ;  but  this  we  cannot  do. 

Although  the  point  is  not  made,  we  dis- 
cover by  the  record  that  the  court  found  for 
the  appellee  In  the  sum  of  $250,  but  entered  a 
Judgment  for  only  $200.  There  Is  such  a 
discrepancy  between  the  finding  and  judg- 
ment that  the  latter  ought  not  to  stand. 

The  Judgment  Is  therefore  reversed,  and 
the  trial  court  Is  directed  to  enter  Judgment 
for  $250,  to  conform  to  the  finding. 
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(No.  6.ioa) 
(A.iip«Uat»  Court  vt  Indiana.   N«v.  17,  190&) 

Petition  for  rehearing.    Overruled. 
For  tormer  opinion,  see  73  'N.  B.  612. 

WILBY,  O.  J.  Appellee  has  filed  a  peti- 
tion In  this  canse  (or  a  rehearing,  and  has 
assigned  13  reasons  why  It  should  be  grant- 
ed. The  first  reason  Is  that  "the  principal 
opinion  •  •  •  disregards  the  law,  and 
contravenes  the  ruling  precedent  ot  the  Su- 
preme Court  •  •  •  as  declared  In  the 
following  cases" — citing  several  cases.  Coun- 
sel for  appellee  have  not  furnished  us  with 
any  brief  or  argument  in  support  of  the 
petition,  and  after  a  careful  examination 
of  the  authorities  cited  In  support  of  the 
first  reason,  we  are  led  to  the  conclusion 
that  they  are  not  in  point,  and  the  prop- 
osition la  not  applicable  to  any  question 
•rising  under  the  petition. 

The  only  controverted  question  that  la 
attempted  to  be  raised  by  any  of  the  reasons 
assigned  in  the  petition  Is  the  one  arising  on 
the  overruling  of  appellant's  demurrer  to  the 
■econd  paragraph  of  the  appellee's  reply  to 
the  fifth  paragraph  of  appellant's  answer. 
The  som  and  substance  of  the  fifth  paragraph 
of  that  answer  alleges  vacancy  of  the  insured 
property  at  the  time  of  the  fire,  and  relies 
open  that  part  of  the  contract  of  insurance 
to  the  effect  that  should  the  property  become 
Tacant  during  the  term  of  the  insurance, 
the  policy  for  that  reason  ehquld  be  void, 
and  not  enforceable^  The  second  para- 
.graph  of  reply  admits  the  (act  of  vacancy, 
bnt  aeAB  to  avoid  that  clause  of  the  contract, 
on  the  ground  that  the  premises  were  oc- 
cupied by  a  tenant;  that  such  vacancy  waa 
in  contemplation  of  the  parties  at  the  time 
the  contract  waa  made;  that  the  appellant 
would  have  consented  to  the  vacancy  If  It 
bad  been  requested  so  to  do ;  that  at  the  time 
of  the  lasulng  of  said  policy,  it  was  the  custom 
of  the  appellant  and  other  Insurance  com- 
panlea  In  that  community  to  Issue  assents 
and  iiermlts  for  Insured  buildings  to  be  and 
remain  temporarily  vacant  and  unoccupied 
during  changes  of  tenante  and  to  Indorse 
mcb  permits  on  such  policies  upon  request 
therefor  by  the  Insured,  and  that  the  con- 
tract of  Insurance  waa  entered  into  with  the 
full  knowledge  by  the  parties  of  such  custom, 
and  with  reference  tbeieto.  The  reply  also 
avers  that  the  Insured  was,  and  Is  by  law 
and  by  such  custom,  entitled  to  a  reason- 
able time  In  vrtildi  to  obtain  such  permit  It 
was  farther  averred  that  the  property  became 
vacant  by  the  tenant  moving  out  about  6 
o-'dodc  p.  m.  oC  the  day  preceding  the  night 
upon  which  it  was  destroyed  by  fire,  and 
that  the  appellee  did  not  know  of  such  vacan- 
cy. It  is  imnecessary  to  cite  additional  au- 
tborlttes  to  those  in  the  original  opinion  to 
the  efltect  tbat  the  danse  In  the  poiicy  provld- 
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tag  tbat  It  Oialt  be  voM  to  tese  tbe  pranlaes 
should  become  vacant  and  unoccupied,  tot 
this  rule  of  law  Is  firmly  established  by  all 
of  the  authorities.  Insurance  companies  havis 
a  right  to  Insert  In  their  policies  sncb  a  pro- 
vision, and  there  Is  nothing  In  the  law  pro- 
hibiting the  making  of  such  contracts.  It 
Is  clearly  shovm  by  the  avermente  of  the  an- 
swer, to  which  this  second  paragraph  of 
reply  Is  addressed,  that  the  parties  did  enter 
Into  such  a  contract  Under  the  facts  thus 
pleaded.  It  becomes  a  question  of  law  for 
the  court  to  determine,  as  to  whether  or  not 
the  premises  were  vacant  or  unoccupied  at 
the  time  of  the  fire,  within  the  meaning  of 
that  clause  of  the  contract 

Appellee  accepted  the  policy  in  suit  with 
the  condition  In  it  exempting  appellant  from 
liability,  in  case  the  property  insured  should 
become  "Vacant  or  unoccupied."  These  ^ords 
"vacant"  and  "unoccupied"  have  a  definite 
and  fixed  meaning  and  tbat  Is,  "that  If  the 
house  Insured  should  cease  to  be  used  as  a 
place  of  human  habitation,  or  for  living  pur- 
poses, It  would  then  become  vacant  and  un- 
occupied." The  extent  of  the  time  of  vacan- 
cy is  not  the  essence  of  the  contract  Vacan- 
cy of  insured  property  is  universally  recog- 
nized In  Insurance  circles  as  an  Increased 
risk,  and  In  contemplation  of  law  there  is 
as  much  violation  of  such  a  provision  In  a 
contract  by  a  vacancy  for  a  brief  period  as 
there  would  be  for  a  more  extended  period. 
The  law  cannot  measure  and  determine  the 
question  of  duration  In  such  cases.  Special 
stress  is  given  to  the  fact  by  api)ellee,  that 
the  insured  property  was  occupied  by  a  ten-' 
ant  and  tiiat  this  fact  excused  the  subse«ruent 
vacancy.  We  are  unable  to  see  how  sudi 
fact  can  be  held  -to  relieve  tbe  insured  from 
a  compliance  with  the  provisions  of  the  con- 
tract into  which  he  entered.  If  the  appel- 
lee desired  his-  contract  to  remain  In  force, 
so  that  the  appellant  would  become  liable 
under  any  and  all  of  Ite  provisions  in  case 
of  loss  by  fire,  he  was  bound  to  see  that  the 
'building  remained  in  the  condition  that  It 
was  when  the  contract  was  entered  into,  for 
an  uawarranted  breach  of  any  such  condi- 
tions might  void  the  policy. 

The  case  of  Liverpool,  titc,  Ins.  Co.  ▼. 
"Gunther,  116  U.  B.  113,  6  Sup.  Ct  306,  29  Ii. 
Bd.  676,  Is  instructive  upon  this  proposition. 
One  of  the  conditions  of  the  {tolicy  in  that 
case  wa»'that  If  the  assured  should  keep 
ae  use  any  of  the  prohibited  articles  sped- 
fied  therein,  without  written  permission,  the 
policy  should  be  void,  add  It  was  also  pro- 
vided tbat  such  prohibited  articles  should 
not  be  stored,  used,  kept,  or  allowed  on  the 
premises,  temporarily  or  permanently,  for 
'sale,'  or  otherwise,  unless  with  Vrrlttte  per- 
mission Indorsed  upon  the  policy.  In  decid- 
ing the  case,  th«  court  by  Justice  Matthews, 
isald :  "A  vlotatlon  of  these  prohlbttlonB  by 
any  one  permitted  by  the  assured  to  occupy 
the  premises  Is' a  violation  by  the  assured 
blmself.    The  company  stipulates  thatltwUi 
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Dot  aasnme  tfic  rlA  arising  from  tbe  pneeaca 
of  tbe  articles  prohibited,  and  if  tbey  are 
not  brougbt  npon  tbe  premises  in  yiolatlon 
of  tbe  policy  by  one  in  whose  possession  and 
control,  tbe  latter  have  been  placed  by  tbe 
insured,  be  assumes  tbe  risk  wblcb  the  com- 
pany has  refused  to  accept  In  our  opinion, 
the  defendant  in  error  was  chargeable  with 
the  acts  of  Walker,  if  he  brougbt  upon  tbe 
insured  premises  and  stored  in  tbe  oilroom 
any  of  tbe  prohibited  articles,  although  they 
were  not  intended  to  be  used  on  the  premises, 
but  for  lighting  a  neighboring  grove  for  a 
picnic.  Walker  was  in  no  sense  a  stranger 
or  a  trespasser.  With  bis  wife,  he  was  in 
the  lawful  occupancy  of  tbe  premises,  and 
with  the  implied  assent  of  tbe  assured,  at 
least,  was  intrusted  with  the  control  and 
management  of  them,  and,  under  the  terms 
of  tbe  conditions  in  this  policy,  it  must  be 
held  that  the  insured  shall  suffer  tbe  con- 
sequences of  Walker's  acts  in  doing  that  for 
wlilcb,  if  done^  the  company  bad  stipulated 
they  would  not  be  liable.  Tbe  Insured  en- 
gaged that  the  prohibited  thing  should  not 
be  done,  and  when  he  committed  the  control 
of  tbe  insured  premises  to  another,  the  latter 
became  bis  representatlTe  for  whom  he  must 
answer  as  for  himself.  This  consideration 
of  such  a  condition  is  wholly  supported  by 
authority.  Kelly  v.  Worcester  Mutual  Fire 
Ins.  Co..  97  Mass.  284,  287.  In  this  case  it 
was  held  that  'a  policy  of  insurance  obtained 
upon  a  building  by  tbe  owner,  and  contain- 
ing a  proviso  that  it  shall  be  void  if  the  build- 
ing shall  be  occupied  or  used  for  unlawful 
purposes,  even  without  the  owner's  consent' 
In  distinguishing  t&e  case  from  those  cited 
by  counsel  adversely,  the  court  said:  'In 
some  of  tbe  cases  cited  for  the  plaintiff  tbe 
prohibited  use  was  not  so  constant  or  habito- 
nl,  or  ot  such  a  nature  as  to  fall  within  tbe 
terms  of  the  provision,  and,  in  the  others, 
tbe  knowledge  or  assent  of  the  assured  was 
expressly  required  In  order  to  avoid  the  poli- 
cy.' In  New  York,  it  has  been  the  law  since 
the  case  of  Duncan  t.  Sim  Fire  Ins.  C!a,  6 
Wend.  488,  22  Am.  Dec  639.  In  Mead  ▼. 
N.  W.  Ins.  Co.,  7  N.  Y.  530,  533,  it  was  said: 
'It  is  equally  unimportant  that  the  respondent 
was  ignorant  that  such  business  was  car- 
ried on.  Tbe  question  whether  tbe  warranty 
has  been  tH-oken  can  never  depend  upon  the 
knowledge  or  ignorance  or  intent  of  the  par- 
ty making  it,  touching  the  acts  or  the  fact 
constituting  the  breach.'  Matson  ▼.  Farm 
Building  Ins.  Co.,  78  N.  X.  810,  29  Am.  Rep. 
149.  In  Fire  Ass'n  T.  Williams,  26  Pa.  196, 
196,  the  Supreme  Court  of  Pennsylvania  said : 
'Neither  ia  It  material  that  tbe  landlord  did 
not  know  that  his  tenant  kept  gunpowdor. 
His  contract  with  tbe  insurance  company  was 
that  it  should  not  be  kept  without  permis- 
sion, and  it  was  bis  business  to  see  that  hia 
tenants  did  not  violate  the  contract  in  this 
respect  Diebl  v.  Adams  Oa  Mutual  Ina. 
Co.,  58  Pa.  440,  98  Am.  Dec.  302 ;  Howell  t. 
Baltimore  Banltabla^  etc.,  ).a  Md.  877.' "    See^ 


also,  in  this  connection,  fba  case  of  Thnringl« 
Ins.  Ca  V.  Norwaysz,  104  III.  App.  89a 

In  tbe  original  opinion,  it  was  held  that, 
although  the  policy  provided  against  tlie  oc- 
cupancy of  the  premises  by  a  tenant  ap- 
pellant could  not  shelter  itself  behind,  that 
provision,  because  at  the  time  the  policy  was 
issued  it  knew  that  it  was  occupied,  and 
would  continue  to  be  occupied  by  a  tenant 
Appellant  therefore  waived  that  condition. 
It  was  further  held,  however,  and  we  think 
correctly,  that  other  separate  and  distinct 
conditions  which,  if  broken,  should  work  a 
forfeiture,  were  not  thereby  waived.  We  are 
clear,  that  because  appellant  waived  the  con- 
dition against  occupancy  by  a  tenant  It  did 
not  waive  the  inhibition  against  vacancy. 
To  uphold  appellee's  contention  in  this  regard 
would  be  equivalent  to  the  court  making  a 
new  contract  between  tbe  parties.  Courts 
construe,  but  do  not  make  contracts  by  ju- 
dicial decisions.  The  contract  of  insurance 
must  be  construed  to  contemplate  a  knowl- 
edge of  the  fact  both  by  tbe  insured  and  the 
Insurer,  that  a  tenant  occupying  the  premises 
could  vacate  it  at  any  time,  even  without 
notice,  and  it  cannot  be  said  that  the  mere 
fact  that  appellant  in  this  case  knew  that 
tbe  property  was  to  be  so  occupied  by  < 
tenant  was  a  permit  for  vacating  It  Ap- 
pellee thus  assumed  the  risk  of  tbe  property 
becoming  vacant  at  any  time  by  bis  tenant 
moving  out  The  legal  status  of  the  parties 
would  not  be  changed,  even  bad  tbe  tenant 
moved  out  without  the  knowledge  of  appellee* 
and  the  fire  had  occurred  6,  10,  or  30  days 
thereafter,  both  appellee  and  appellant  re- 
maining in  ignorance  of  that  fact  TIm 
vacancy  of  the  premises  breached  the  con- 
tract and  the  parties  are  bound  thereby. 

We  think  this  view  of  the  law  ia  well  set- 
tled in  this  and  other  states,  and  while  tbere 
is  some  conflict  in  tbe  authorities,  we  bold 
to  tbe  views  expressed  in  tbe  original  opinion, 
and  tbe  petition  for  a  rehearing  la  OTermled. 
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HBIGERT  v.  STATE.* 

(Appellats  Court  of  Indiana,  Division  No.  X 
Oct.  26,  1905.) 

1.  SUNDAT— OFFERBEB— BABKBAIX    Pl.A.TIRa— 

Questions  fob  Jubt. 
In  a  prosecution  for  playing  baseball  on 
Sunday,  in  a  game  where  a  fee  was  charged,  ia 
violation  of  Bums'  Ann.  St  1001,  |  2067, 
whether  an  admission  fee  was  charged,  within 
the  meaning  of  the  statute,  held,  under  the  evi- 
dence, which  showed  that  seats  were  sold  for  the 
gran^  stand  and  bleachers,  but  that  a  number  g< 
persons  stood  up  at  other  points  in  tlia  groaiid% 
and  Saw  the  game  for  notUng,  properly  sub- 
mitted to  the  Jury. 

2.  Sams— EviDKNCK. 

Under  Bums'  Ann.  St  1001,  |  SiOS7,  de- 
claring it  unlawful  for  a  person  to  play  baseball 
on  Sunday,  in  a  game  wnere  an  admission  Iss 
is  chargeo,  evidence  of  the  payment  of  a  fee  ts 
see  tlie  game  by  one  or  more  persons  is  compe- 
tent proof  that  a  fee  was  charged,  although 
other  persoas  saw  the  gaoM  tor  nothing 

^Bebesrlng  denleiigtzed  by  V^jOOQlC 
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Appeal  from  Carcnlt  CJourt,  Hancock  County: 
H.  W.  Pelt.  Judge. 

James  Helgert  was  convicted  of  playing 
baseball  on  Sunday,  and  appeals.    Affirmed. 

Binford  &  Walker,  for  appellant  Charles 
I«.  Tlndall.  Pros.  Atty.,  Q  W.  Miller,  Atty. 
Gen.,  W.  C.  Geake,  0.  a  Hadley,  L.  Q.  Rotba- 
child,  and  A.  O.  Van  Duyn,  for  the  State. 

ROBT,  J.  Appellant  was  charged  by  In- 
dictment and  found  guilty  upon  trial  of 
baring  unlawfully  engaged  in  playing  a  game 
of  baseball,  where  an  admission  fee  was 
charged  and  paid  by  the  spectators,  upon 
Sunday.  Section  2087,  Burns'  Ann.  St  1901; 
State  y.  Hogrelver,  152  Ind.  652,  53  N.  B. 
021.  The  evidence  was  to  the  effect  that  on 
the  11th  day  of  September,  1904,  «ild  day 
being  the  first  day  of  the  we^,  commonly 
called  Sunday,  the  defendant  James  Hel- 
gert, engaged  in  playing  a  game  of  baseball 
on  the  ball  ground  located  at  or  near  a  park 
called  "Spring  Lake  Park,"  In  Hancock 
county,  state  of  Indiana;  that  said  ground 
had  been  leased  by  Mrs.  Jennie  Colestock 
to  a  Mr.  Matthews;  that  said  ground  was 
bounded  on  the  north  by  the  Spring  Lake 
Park  land,  which  was  owned  by  Mr.  Mat- 
thews; that  said  ground  was  botmded  on 
the  east  west  and  south  by  the  lands  of 
the  said  Jennie  Colestock;  that  said  ground 
where  said  game  was  played  had  been 
scraped  or  leveled,  and  a  baseball  diamond 
made  thereon,  and  that  at  the  northwest 
comer  of  the  ground  so  prepared  an  amphi- 
theater stood  fronting  easterly  on  the  ball 
ground;  that  said  amphitheater  was  provided 
with  seats,  and  there  was  a  roof  over  said 
seats  to  protect  the  occupants  thereof  from 
the  sun  and  rain;  tluit  said  amphitheater 
was  entered  from  the  north  end  thereof  by 
means  of  steps;  that  a  short  distance  east 
of  said  amphitheater,  and  on  the  north  side 
of  said  ground,  seats  had  been  constructed 
of  boards  without  any  covering  over  them, 
said  seats  being  characterized  as  "bleachers"; 
that  said  seats  fronted  south  on  the  ball 
ground;  that  a  tight  board  fence  extended 
east  from  the  north  end  of  said  amphi- 
theater, along  the  north  side  of  said  ground, 
to  a  point  within  about  40  feet  of  the  east 
line  of  said  ground;  that  said  fence  thence 
veered  in  a  southeasterly  direction  a  very 
short  distance,  stopping  before  it  reached  the 
east  line  of  said  ground;  that  said  fence  was 
of  such  height  that  people  on  the  north  side 
thereof  could  not  see  the  players  in  the  game 
of  ball  on  the  south  side  thereof;  that  there 
was  a  gate  in  said  fence  a  little  east  of  the 
amphitheater,  and  near  said  board  seats  or 
"bleachers";  that  at  the  east  end  of  said 
fence  people  could  pass  around  and  onto 
the  ball  ground,  and  view  the  ball  ground 
and  the  game  of  ball  while  It  was  being 
played  by  passing  over  the  other  lands, 
there  being  no  fence  on  the  east  side  of  said 
ground;  that  there  was  no  fence  on  the 
aontb  side  of  said  ground,  and  the  view 


from  the  wAst  aid  of  said  ground  was  nn- 
obstmcted,  escept  the  part  along  which  the 
amphitheater  fronted;  that  a  building  used 
aa  a  ticket  office  stood  a  little  to  the  north 
of  the  amphitheater,  and  that  while  said 
game  of  ball  was  being  played  tickets  were 
sold  at  16  cents  each,  entitling  the  pur- 
chasers to  occupy  seats  in  the  amphitheater, 
and  tickets  were  also  sold  at  10  cents  each, 
entitling  the  purchasers  to  occupy  seats  on 
the  "bleachers,"  east  of  the  amphitheater; 
that  about  479  tickets  were  sold  for  the  am- 
phitheater seats  and  about  120  tickets  for 
the  "bleacher"  seats;  that  the  tickets  sold 
for  seats  in  the  amphitheater  were  taken 
up  at  the  entrance  thereof  as  the  purchasers 
passed  in,  and  the  tickets  for  the  "bleachers" 
were  taken  up  as  the  purchasers  passed 
through  the  gate  leading  to  said  seats;  that 
said  seats  so  sold  were  occupied  by  the 
purchasers  while  the  game  of  ball  was  be- 
ing played;  that  during  the  entire  time  that 
said  game  was  being  played  the  view  on  the 
east  and  south  side  of  said  grounds  was  un- 
obstructed, and  the  view  was  unobstructed 
on  the  west  side  of  said  pounds,  except  the 
points  along  which  the  amphitheater  ex- 
tended, and  that  persons  desiring  to  see 
said  game  could  do  so  at  said  points  without 
paying  any  fee  therefor;  that  no  attempt 
was  made  by  the  defendant  or  any  person 
connected  with  the  game  to  prohibit  persons 
from  seeing  said  game  at  said  points,  and 
that  no  tickets  were  sold  nor  fee  charged, 
except  the  tickets  sold  for  the  seats  In  the 
amphitheater  and  for  the  seats  on  the 
"bleachers";  that  a  great  many  people  did 
witness  said  game  of  baseball  from  the 
east  and  south  side  of  said  grounds  and 
from  points  on  the  west  side  of  said  ground, 
and  that  said  persons  did  not  pay  any 
fee  for  seeing  said  game,  and  that  no 
attempt  was  made  by  the  defendant,  or  any 
one  connected  with  said  game  of  ball,  to 
prevent  them  from  seeing  said  game  of  hall. 

Appellant's  propositions  for  reversal,  raised 
by  exceptions  to  instructions  given  and  to 
the  refusal  to  give  instructions  requested  by 
him,  are  that  the  question  of  an  admission 
fee  being  charged  should  not  have  been  sub- 
mitted to  the  Jury.  It  is  claimed  that  evi- 
dence showing  the  sale  of  seats  is  not  sup- 
portive to  the  charge  made,  and  that  the 
offense  does  not  exist  if  the  game  can  be 
seen  by  spectators  without  being  com- 
pelled to  pay  for  so  doing. 

The  eleventh  instruction  given  was  as 
follows:  "In  determining  whether  the  fee 
paid,  if  any,  was  such  as  makes  the  defend- 
ant liable,  you  must  determine  from  the  evi- 
dence whether  the  fee  so  paid  was  paid  that 
the  spectators  might  see  the  game  of  base- 
ball, or  simply  for  the  purpose  of  having  a 
seat,  without  any  relation  whatever  to  the 
game  of  baseball  which  was  played,  if  any 
was  so  played.  If  the  playing  of  the  game 
of  baseball  was  the  inducement  which  led  to 
the  payment  of  the  fee  by  spectators,  if  aiaC 
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did  so  pay,  then  any  one  engaged  in  playiag 
•  game  of  baseball  on  Sunday,  as  alleged 
In  the  Indictment,  1b  guilty  under  the  stat- 
ate."  The  lavr  concerns  itself  with  mib- 
stance  rather  than  form.  It  does  not  toler- 
ate snbterfuges  or  eraslons,  and  the  evi- 
dence jnstifled  the  court  in  submitting  tlM 
question  of  fact  to  tlie  Jury,  as  was  done. 

The  thirteenth  instruction  was  as  follows] 
*^be  fact  that  some  may  have  seen  'the  game 
In  question  without  paying  any  fee,  or  that 
all  could  haye  seen  the  game  without  any 
fee  whatever,  will  not  relieve  the  defendant 
from  liability  in  this  case  if  you  believe  from 
the  evidence,  beyond  a  reasonable  doubtt 
that  the  defendant  played  in  the  game^  as  al- 
leged, on  Sunday,  and  that  some  of  the  spec- 
tators paid  a  fee,  which  was  charged  by 
the  managers  of  the  game  in  connection  with 
the  gome  of  baseball  so  played."  It  was 
sufficient  to  show  that  the  exhibition  was  not 
free,  and  evidence  of  the  payment  of  a  fee  by 
one  or  more  persons  Is  competent  proof  of 
that  fact;  nor  Is  it  necessarily  given  a  dif- 
ferent character  by  the  fact  that  some  per- 
sons saw  the  game  without  paying  therefor. 
State  V.  Hogreiver,  supra. 

Judgment  affirmed. 
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IlrtiAND   STEEL   CO,    v.    SMITH. 
(No.  6,239.)  I 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  81,  lOOu.) 

1.  Master  and  Sebvant— Injubies  to  Sebv- 
ANT— Wabnino  as  to  Danoeb. 

Where  a  servant  was  properly  engaged  at 
his  employment  in  a  place  which  was  apparent- 
ly safe,  and  the  master  by  pursuing  other  work 
M  the  establishment  caused  the  place  of  the 
servant's  employment  to  become  dangerous  by 
reason  of  a  traveling  crane,  Uie  approach  of 
which  oonld  not  be  discovered  by  the  servant 
while  so  emplo;red,  it  was  the  duty  of  the 
master  to  provide  proper  means  of  warning, 
and  he  was  liable  for  injuries  resulting  from 
his  failure  to  do  so. 

[Ed.  Note.'— For  eases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  |  811.] 

2.  Sams— Delegation  or  Duty. 

The  master's  duty  to  his  servants  of  keep- 
ing the  place  of  emjployment  safe  cannot  be 
delegated  so  as  to  relieve  him  from  liability. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  |  175.] 

SL  TBIAL — VXBDICT — ^IlfnSBBOeATOKIXB. 

It  is  not  necessary  that  the  answers  of 
the  jury  to  the  interrogatories  framed  by  de- 
fendant should  affirmatively  establish  plaintiiCs 
cause  of  action. 

4.  SaUB— iNCORStBTEROT  IR  AlWWBBS. 

Inconsistency  in  the  answei's  to  interroga- 
tories^, if  they  do  not  conflict  with  the  general 
verdict,  cannot  affect  such  verdict, 

[Ed.   Note. — For  cases  in  point,  fee  vol.  46, 
Cent  Dig.  Trial,  i  856.] 

B.  Sake  —  IirsTBUcnons  —  EiXcn>TioirB    to 

Moditioattor. 
•  Acts  1903.  p.  888^  c,  198,  I  1,  providing 
that,  if  the  court  shall  modify  any  instn^ction 
Nouested,  the  instruction  as  modified  shall  be 
written  out  at  full  length  and  given  as  one  of 
tlis  instrsctions  of  the  court  oa  Its  own  motion, 
ami  .the  Instruction  requested  sliall  be  refused, 

>App«sUd  to  Saprmw  Court,  to  N.  B,  SM, 


and  that  exceptions  to  the  giving  or  tefnaiug 
of  instructions  may  be  taken,  does  not  con- 
template the  taking  of  an  exception  to  the 
mooificatioB  of  instruction  asked,  and  andi  an 
esueptioB  is  not  properly  ti^Mi. 
8,  Sauk— Datiro  Exceftiors. 

Uiider  AcU  1003,  p.  338,  c  198,  I  1,  pro- 
viding that  tbe  party  excepting  to  the  giving 
or  refusing  of  instructions- shall  enter  a  memo- 
randum, "which  shall  be  dated  and  aigned,"  ou 
exception  not  dated  Is  not  properly  taken. 

7.  Same— DESiaRATiOR  or  iRsraucnoHS  Kz- 

CEPTED    TO. 

Under  Acta  190S,  p.  838,  c.  193,  f  1,  im>- 
flding  that  the  party  excepting  to  the  giving 
or  retnsing  of  instructions  Blutll  set  forth  "i:. 
sutmtance  that  such  party  excepts  to  tbe  givin.; 
or  refusing,  as  the  case  may  be,  of  each  of  thn 
above  instructions,  designated  by  its  number." 
an  exception  is  not  properly  taken  where  the 
memorandum  states  that  "defendant  excepts  tv 
all  of  eight  certahi  instructions. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  4<'. 
Cent  Dig.  Trial,  «  688,  689.J 

8.  Sake  —  lilEKOBARDxnf  or  BEqxTKsrEO  Ir 

STBWCTIONS. 

Under  Acts  1908,  p.  838.  c  198,  I  1,  pro 
Tiding  that  the  court  Bball  indicate  by  memo- 
randum the  numbers  of  requested  Instruction- 
given  and  of  chose  refused,  and  that  such  meni- 
orandum  shall  be  signed  by  the  judge,  a  writteu 
memorandam  signed  by  oonnsel  does  not  sof- 
ficiently  establish  the  fact  of  refusal. 

9.  ApfeaI/— BBisrs— RxrEBXKCgs  lo  Beoobo. 

Where  appellant  makes  objection  to  tbe 
action  of  the  court  .in  admitting  evidence^  ke 
must  point  out  in  his  brief  so  much  of  tbe  rec- 
ord as  presents  the  alleged  error,  and  indicate 
the  places  in  tbe  record  where  such  matter  may 
be  found  by  reference  to  pages  and  lines  of  the 
transcript,  as  required  by  rule  22  Of  the  Ap- 
pellate Court  (55  N.  E.  v). 

[Ed.  Note. — For  cases  in  point  see  T<d.  8. 
Cent  Dig.  Appeal  and  Error,  i  8095.] 

10.  Same— HABiiutSB  Ebbob— Irsuvvioikrct 
OF  Evidence. 

Assignments  that  the  answers  of  the  Jury 
to  certain  interrogatories  were  not  snstatned 
b^  the  evidence  will  not  be  reviewed,  where  the 
different  answers  supposable  would  not  have 
produced  such  material  conflict  with  the  general 
verdict  as  to  require  a  different  Judgment 

Appeal  from  Superior  Court.  La  Porte 
County;  H.  B.  Tuthill,  Judge. 

Action  by  Fred  Smith  against  tbe  Inland 
Steel  Company.  From  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

N.  L.  Agnew,  H.  E.  Cutler,  B.  F.  Ibach,  and 
A.  S.  Toner,  for  ai^ellant.  Onunpadcer  ft 
Moran,  for  appellee. 

BLACK,  3.  Th0  appellee  recovered  lodg- 
ment against  the  appellant  for  a  parsonal  in- 
jury. In  the  appellee's  comirialnt  it  waa 
shown  that  tlie  appellant  owned  and  operated 
a  large  steel  manufacturing  plant  at  Tnillana 
Harbor;  that  on  the  momlag  of  Jane  12. 
1902,  the  appellee  was  employed  by  the  ap- 
pellant; that  through  its  officers  and  acenta 
tbe  appellant  directed  tbe  appellee  to  engage 
in  the  work  of  fastening  certain  cleats  for  the 
hanging  of  electric  wires  to  a  certain  tall 
pillar  in  appellant's  mill.  wUdi  direction  waa 
a  reasonable  one,  and  the  appellee  obeyed  It, 
as  it  was  his  duty  to  do ;  that  the  cleats  were 
put  on  by  passing  a  bolt  through  the  iron  of 
aald  pUIar  and  screwing.  &  nnt  down  oa  tbs 
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bolt,  BO  as  to  hold  tbe  cleat  finnly  in  place ; 
that  In  order  to  do  the  work  the  appellee  wag 
directed  by  the  appellant  to  cUmb  up  on  a 
certain  horizontal  beam  and  to  stand  on  tbe 
flange  thereof  and  on  the  angle  Iron  attached 
to  the  pillar,  which  was  a  reasonable  dlrec' 
tlon,  and  the  appellee  obeyed  It ;  that  in  order 
to  retain  his  foothold,  which  was  very  slight 
and  precarious,  to  do  the  work  which  he  was 
required  to  do,  It.  was  necessary  that  h^  put 
his  arm  around  the  upper  portion  of  the  pil- 
lar at  some  distance  above  tbe  horizontal 
beam,  and  be  did  so ;  that  he  used  his  left 
arm  to  put  around  the  pillar  In  order  to  hold 
himself  In  the  position  In  which  It  was  neces- 
sary for  him  to  be  to  do  the  work ;  that  at  that 
time,  and  for  some  days  prior  thereto,  the  ap- 
pellant used  and  operated  and  bad  charge  of  a 
certain  large  traveling  crane,  which  was  op- 
erated and  moved  over  tbe  horizontal  beam 
so  attached  to  the  pillar,  which  crane  was  a 
part  of  the  equipment  of  the  building  and 
plant;  that  when  he  was  In  this  position, 
with  his  arm  around  the  pillar,  in  discbarge 
of  his  duty,  the  appellant  knew,  or  ought  to 
have  known,  the  position  In  which  he  was 
and  the  danger  in  which  he  was  placed ;  that 
he  was  In  full  view  of  the  agents  and  repre- 
sentatives of  the  appellant  operating  the 
crane;  that  It  was  necessary  for, him  to  work 
with  his  back  to  the  crane,  and  he  did  so 
work,  and  in  this  position  he  could  not  see 
the  crane  moving  or  approaching  blm;  that 
his  work  necessarily  engrossed  his  entire  at- 
tention, and  he  could  not  see  and  did  not 
know  the  crane  was  being  operated  over  the. 
beam  by  the  pillar  about  which  he  had  his 
left  arm,  and  he  bad  no  reason  to  suspect  the 
crane  was  being  operated  or  would  be  oper- 
ated while  he  was  in  this  position,  without 
warning  or  notice  to-  him,  so  that  he  might 
proteet  himself  from  Injury,  which  he  could 
and  would  have  done  If  warned  or  notified; 
that  the  appellant  did  not  give  him  any 
notice  or  warning  that  the  crane  was  being 
used,  and  he  did  not  know  of  that  fact  or  of 
the  danger  therefrom ;  that  while  he  was  in 
the  position  described,  in  obedience  to  said 
orders,  and  In  the  careful  performance  of  his 
duties  and  wholly  without  fault  on  his  part, 
the  appellant  negligently,  without  warning  or 
notice  to  him,  ran  the  traveling  crane  noise- 
lessly and  quietly  down  and  against  and  upon 
him ;  that  the  appellant  negligently  failed  to 
equip  the  crane  with  a  bell  or  other  means 
for  the  purpose  of  warning  persons  that  might 
be  injured  by  it  when  it  was  put  In  motion, 
and  negligently  constructed  the  crane  so  that 
In  passing  the  pillar  on  the  horizontal  beam 
It  passed  very  close  to  It ;  that  appellee  did 
not  know  the  crane  was  being  operated  on  the 
horltsontal  beam,  and  did  not  know  of  the 
danger  6t  his  position,  and  did  not  know 
that  the  crane  would  not  clear  the  beam  In 
sncb  manner  that  bis  arm  would  not  be 
caught  by  It  as  hereinafter  stated;  that  at 
the  time  of  bis  Injury  and  tbe  time  of  rtm- 
ning  the  crane  down  upon  ^im  the  Indiana 


Bridge  Con^any,  by  Its  officers,  agents,  and 
employ^  was  engaged  in  placing  certain 
large  iron  or  pteel  plates  in  the  floor  of  the 
building  and  riveting  them  to  the  beams 
thereof ;  that  this  work  made  a  great  deal  of 
noise  and  clatter,  so  that  it  was  impossible 
for  the  appellee  to  hear  the  slight  noise  made 
by  the  moving  of  the  crane;  that  the  crane 
was  negligeutly  run  against  and  upon  the  ap- 
pellee by  the  appellant,  and  thereby  and  by 
reason  of  said  negligence  of  the  appellant  he 
was  crushed,  mangled,  mutilated,  bruised, 
and  lacerated,  etc. — describing  his  Injuries 
and  stating  his  damages,  etc. 

The  appellant  does  not  suggest  any  defect 
In  the  complaint,  but  .in  its  brief  it  is  said 
that  it  may  be  sufficient  to  show  a  cause  of 
action,  and  we  are  asked  to  consider  it  In  ccm- 
nectlon  with  the  evidence  and  the  special 
findings  of  the  jury  returned  with  the  gener- 
al verdict  By  these  special  findings  in  an- 
swer to  interrogatories,  the  history  of  the  in- 
jury is  related,  and  much  of  what  is  thus 
found  specially  Is  substantially  in  agreement 
with  the  averments  of  facts  in  the  complaint. 
Tbe  crane  was  owned  by  the  appellant  and 
being  operated  by  one  John  Nelles,  an  em- 
ploy6  of  the  appellant,  and  it  was  traveling 
from  east  to  west  Nelles  was  In  a  cage  sus- 
pended below  the  crane  at  the  north  end 
thereof  within  a  few  feet  of  tbe  north  rail,  on 
which  the  crane  traveled,  and  he  was  re- 
quired to  look  southward  while  operating  the 
crane.  There  was  no  evidence,  it  was  found, 
that  the  crane  had  moved  that  morning,  prior 
to  the  time  of  the  injury.  The  appellee,  on 
that  morning  before'  his  injury,  had  punched 
or  bored  four  or  five  holes  in  the  columns, 
above  the  track  on  which  the. crane  traveled, 
.  and  he  had  been  thus  engaged  about  30  min- 
utes. At  the  time  of  his  injury  he  was  en- 
gaged In  fastening  a  cleat  upon,  one  of  the 
columns  which  supported  the  girder  on  which 
rested  the  rail  which  supported  the  truck  of 
the  crane.  There  was  nothing  to  prevent 
the  appellee,  had  he  looked,  from  seeing  the 
crane  while  walking  in  the  department  in 
which  it  was  situated.  He  could  not  have 
seen  the  crane  while  he  was  boring  the  holes, 
and  could  not  have  seen  it^  It  was  found. 
Just  prior  to  the  time  he  was  Injured,  from 
the  point  where  he  was  injured,  had  he 
looked,  because  he  was  too  busy  with  his 
work.  He  did  not  see  and  observe  the  rail 
and  track  on  which  the  crane  traveled,,  while 
he  was  fastening  on  the  cleat  and  before  his 
Injury,  though  there  was  nothing  to  prevent 
him  from  seeing  the  rail,  or  track,  bad  he 
looked.  He  did  not  while  be  was  in  the  build- 
ing, look  for  the  crane  at  any  time  prior  to 
his  Injury.  He  was  not  sufficiently  familiar 
with  such  cranes  as  this  one  to  know  its  pur- 
pose and  manner  of  operation.  Interroga- 
tory 44:  "Did  the  plaintiff  loo^  for  said 
.  crane  or  use  any  precaution  whatever  to  pro- 
tect himself  from  injury  from  said  crane,  at 
any  time  while  be  was  in  said  open-hearth 
department  on  the  12tl\j^  June,  1902,  .and[^ 
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prior  to  hl8  Injury?"  Answw:  "Did  not 
know  of  crane  being  there,  and  no  precaution 
necessary."  If  tie  bad  looked  he  could  not 
have  seen  the  crane  approaching  in  time  to 
have  escaped  the  injury,  from  the  point 
where  the  injury  occurred,  because  he  was 
too  busy  with  his  work.  If  he  bad  listened 
at  the  time  of  his  injury,  he  could  not  have 
heard  and  felt  the  vibrations  of  the  crane 
upon  the  track  at  and  prior  to  the  time  of 
his  Injury,  because  there  was  too  much  noise. 
His  injury  was  caused  by  his  arm  being 
caugfat  between  the  upright  column  and  the 
end  of  the  girder  of  the  crane.  He  was  not 
Injured  because  he  changed  his  position  and 
placed  his  left  arm  around  the  column  after 
the  first  beam  of  the  girder  had  passed  him. 
He  was  an  able-bodied  man,  in  the  possession 
of  all  his  faculties,  and  23  years  of  age .  He 
had  worked  seven  years  in  a  steel  mill  simi- 
lar in  construction  to  the  one  in  which  he 
was  injured.  He  was  upon  the  column  where 
he  was  injured  from  three  to  five  minutes 
before  the  Injury  occurred.  He  was  standing 
upon  the  flange  (about  21^  inches  wide)  of  the 
g^lrder  upon  which  the  crane  was  operated, 
and  he  bad  his  left  arm  around  the  column. 
It  was  sufficiently  light  where  he  was  working, 
so  that  he  could  see  over  the  building  with- 
out the  aid  of  artificial  light,  and  there  was 
no  artificial  light  in  that  part  of  the  plant 
There  was  sufficient  light  In  the  building  so 
that  the  crane  could  be  seen  in  any  part 
thereof  where  he  was  working.  McGrath, 
Stonebumer,  and  Nelles,  employ^  of  the  ap- 
pellant, were  present  at  the  time  of  the  In- 
Jury.  The  appellee  was  working  with  Stone- 
burner,  who  was  directing  the  work  upon 
which  he  and  the  appellee  were  engaged. 
Stonebumer  had  no  authority  to  employ  or  to 
discharge  or  to  pay  the  appellee  or  to  do  any- 
thing more  than  to  instruct  him  In  the  work. 
Stonebumer  and  the  appellee  were  engaged 
In  fastening  cleats  upon  the  column  which 
supported  the  girder  and  T-rail  upon  which 
the  north  truck  of  the  crane  traveled,  for  the 
purpose  of  supporting  electric  light  wires, 
which  were  to  be  used  In  lighting  the  build- 
ing, when  put  in  operation;  the  appellee  be- 
ing engaged  in  bolting  cleats  upon  the  column 
where  he  was  injured,  and  Stonebumer  being 
engaged  in  doing  the  same  work  upon  another 
column.  Stonebumer  and  the  appellee  went 
to  this  place  with  the  cleats  and  tools  for 
fastening  them  upon  the  columns,  and  they 
both  did  the  same  kind  of  work  and  in  the 
same  manner,  except  that  Stonebumer  In- 
structed the  appellee  how  to  do  the  work. 
Stonebumer  and  the  appellee  were  both  un- 
der the  charge  and  control  of  one  McCullom, 
superintendent  of  the  electrical  department 
of  the  appellant  There  was  no  evidence.  It 
was  found,  that  McCullom  was  In  the  build- 
ing at  the  time  of  the  Injury.  Nelles,  who 
operated  the  crane,  was  engaged  in  moving 
material  for  the  construction  of  the  building 
from  one  place  to  another  In  the  building  by 
means  of  the  operation  of  the  crane.    His 


whole  duty  consisted  In  so  doing  at  the  re- 
quest and  upon  the  order  of  any  one  wlio  de- 
aired  such  material  to  be  used.  Nelles  did 
not  have  any  charge  or  control  over  the  move- 
ments of  the  appellee,  and  did  not  have  any 
connection  with  the  appellee  in  the  service 
of  the  appellant  other  than  being  engaged  in 
the  construction  of  the  building.  McGrath. 
an  employe  of  the  appellant  was  about  25  or 
30  feet  from  the  appellee  at  the  time  of  tbe 
Injury,  engaged  in  the  construction  of  the 
building,  as  superintendent  of  the  open-hearth 
department  McGrath  was  not  connected  in 
any  wise  with  the  appellee  or  concerned  in 
his  work.  There  was  no  evidence.  It  was 
found,  that  the  crane  was  in  any  way  defect- 
ive. Interrogatory  94:  "Did  the  plaintiff's 
injury  result  from  the  negligence  of  any  per- 
son In  the  employ  of  the  defendant  on  the  12th 
of  June,  1902?"  Answer :  Yes."  Interroga- 
tory 95 :  "If  you  answer  the  foregoing  inter- 
rogatory in  the  affirmative,  please  state  the 
name  of  such  employs  and  what  he  was  doing." 
Answer:  "McCullom,  the  superintendent  of 
the  electrical  department  of  the  Inland  Steel 
Company.  No  evidence  as  to  what  he  was 
doing."  Interrogatory  96:  "If  you  answer 
the  last  preceding  interrogatory  but  one  to 
the  affirmative,  please  state  in  what  such 
negligence  consisted."  Answer:  "In  not 
giving  the  needed  instructions  to  the  plaia- 
tUr."  It  was  further  found  that  the  appel- 
lee's injury  was  directly  due  to  the  failure 
of  McCullom  to  give  the  appellee  notice  of  the 
approach  of  the  crane  at  the  time  of  his  in- 
jury ;  that  warning  or  notice  could  have  been 
given  the  appellee  that  was  not  given,  by 
placing  a  man  to  warn  ail  of  approaching 
danger;  that  appellee's  Injury  was  not  doe 
to  his  own  failure  to  look  for  the  approadt 
of  the  crane ;  that  he  did  not  see  and  know  of 
Its  approach  before  it  reached  him  ;  that  be 
was  not  assisting  in  the  construction  of  the 
building,  but  was  putting  up  electrical  ap- 
pliances. Interrogatory  105 :  "Was  not  said 
building  at  said  time  in  an  uncompleted  state, 
and  were  not  all  the  workmen  in  said  build- 
ing at  said  time  engaged  In  constmctlon  of 
said  building?  Answer:  "No.  Some  wot. 
some  were  not"  Tbe  appellee,  prior  to  his 
Injury,  knew  that  the  building  was  Incom- 
plete and  in  process  of  construction,  but  be 
took  no  part  In  the  construction  thereof.  No 
person  in  the  employ  of  the  appellant  saw 
the  appellee  at  the  time  he  was  Injured.  No 
person  in  the  employment  of  the  appellant 
at  tbe  time  of  the  Injury  saw  the  ap- 
pellee and  the  crane  In  time  to  have  warned 
him  or  to  have  prevented  such  Injoiy. 
He  had  been  In  the  employ  of  the  appellant 
about  Z'Mi  months  prior  to  his  Injury.  In- 
terrogatory 113 :  "If  the  Jury  find  tbat  any 
person  in  the  employment  of  the  defendant 
at  the  time  of  the  plalntUTs  Injury  failed  to 
warn  the  plaintiff  of  the  approach  of  tbe 
crane,  whose  duty  it  was  to  do  so,  state  who 
such  employe  was."  Answer:  "McCullom." 
The  legal  principles  pertaining  to  the  re- 
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latlon  of  employer  and  employ^,  with  refer- 
ence to  the  safety  of  the  place  in  which  the 
latter  performs  the  duties  of  his  employ- 
ment and  to  the  giving  of  warning  or  no- 
tice of  dangers  to  which  the  employ^  Is  ex- 
posed, are  so  well  settled  and  have  been  so 
often  stated  In  the  dedaions  of  the  Supreme 
Court  and  of  this  court  that  there  does  not 
seem  to  be  need  for  any  discussion  of  them 
here.     While  the  appellee  was  properly  en- 
gaged at  his  employment  in  a  place  which 
was  apparently  safe,  the  appellant,  pursu- 
ing other  proper  and  necessary  work  of  the 
establlSbment,  caused  the  place  of  the  appel- 
lee's employment  to  become  dangerous  and 
brought  about  his  Injury  by  failing  to  pro- 
vide any  warning  of  the  approach  of  the 
crane.    There  does  not  appear  to  have  been 
any  breach  of  duty  on  the  part  of  the  em- 
ploye who  oi>erated  the  crane,  the  perform- 
ance of  whose  duty  required  him  to  ioolc  In  a 
direction  away  from  the  appellee.    The  use 
of  the  crane  was  not  unusual  or  negligently 
performed;  but  it  Inevitably  was  dangerous 
to  a  person  situated  as  the  appellee  right- 
fully and  without  negligence  on  his  part  was 
situated  in  the  performance  of  his  duty,  nn- 
less  he  were  by  some  means  warned  of  the 
approach  of  the  crane  In  time  to  avoid  It 
That  there  was  need  of  such  warning  when 
the  crane  was  being  so  operated  is  manifest 
The  want  of  it  put  the  appellee  in  danger  and 
caused  his  Injury.    That  it  was  the  master's 
duty,  in  order  to  maintain  the  safety  of  the 
appellee's  place  of  employment,  to  provide 
projter  means  of  warning  him  of  the  ap- 
proach of  the  crane,  there  is  no  doubt    The 
absence  of  warning  made  the  place  become  un- 
safe and  the  duty  of  keeping  it  safe  was  one 
which  the  master  could  not  escape  by  dele- 
gating It  to  another  employ^,  who  failed  in 
the  performance  of  the  obligation.    It  of 
course,  was  not  necessary  that  the  answers 
of  the  jury  to  the  interrogatories  (which  were 
framed  by  the  appellant)  should  affirmative- 
ly establish  the  appellee's  cause  of  action, 
nor  could  any  mere  inconsistency  in  the  an- 
swers themselves  affect  the  general  verdict 
Evidence  would    not   be   inconsistent  with 
these  special  findings  which  tended  to  prove 
that  the  employment  of  the  appellee  in  the 
servlee  of  the  appellant  for  2%  months  had 
been  in  an  entirely  difTerent  kind  of  service 
in  an  entirely  separate  part  of  the  establish- 
ment and  that  he  had  never  seen  the  cirane 
at  work,  and  had  never  been  in  the  part  of  the 
building  where  it  was   until  the  morning 
when  be  was  injured,  and  that  his  work  on 
that  morning,  without  fault  on  his  part  had 
wboU]^  occupied  his  attention.    It  cannot  be 
presumed,  upon  the  facts  specially  found, 
that  hf  knew  or  ought  to  have  known  of  the 
danger  of  his  position  in  the  accomplishment 
of  his  task,  or  that  he  had  a  duty  to  inspect 
the  premises,  which  be  neglected  to  perform. 
The  danger  cannot  be  said  to  have  been 
within  the  ordinary  risks  assumed  by  him, 


but  arose  from  the  negligence  of  the  master. 
It  does  not  appear  from  the  findings  that  he 
was  chargeable  with  contributory  negligences 
which,  with  the  question  as  to  the  assump- 
tion of  the  risk,  was,  upon  the  facts  found, 
a  question  for  the  decision  of  the  Jury,  and 
it  was  found  in  his  favor  in  the  general  ver- 
dict. There  was  not  such  conflict  between 
the  special  findings  and  the  general  verdict 
as  to  require  the  setting  aside  of  the  latter. 
See  Indiana  Car  Co.  v.  Parker,  100  Ind.  181 ; 
Salem  Stone,  etc.,  Co.  v.  Griffin,  139  Ind.  141, 
38  N.  E.  411 ;  Cincinnati,  etc.,  R.  Co.  v.  Lang, 
118  Ind.  579,  21  N.  B.  317;  Louisville,  etc, 
R.  Co.  V.  Wright  115  Ind.  378,  16  N.  B.  145. 
17  N.  B.  584,  7  Am.  St  Rep.  432;  Baltimore, 
ete,  R.  Co.  ▼.  Peterson,  156  Ind.  364,  59  N.  B. 
1044;  Taylor  v.  Bvansvllle,  etc.,  R.  Co.,  121 
Ind.  124,  22  N.  E.  876,  6  L.  R.  A.  584,  16  Am. 
St  Rep.  372 ;  Louisville,  etc.,  R.  Co.  v.  Han- 
ning,  131  Ind.  628,  31  N.  E.  187,  81  Am.  St 
Rep.  443 ;  City  of  Ft  Wayne  v.  Patterson,  25 
Ind.  App.  547,  58  N.  E.  747 ;  Gould  Steel  Co. 
V.  Richards,  30  Ind.  App.  348,  66  N.  E.  68; 
Michael  v.  Roanoke  Machine  Works,  90  Va. 
492,  19  S.  E.  261,  44  Am.  St  Rep.  927. 

The  appellant's  motion  for  a  new  trial 
was  overruled.  The  trial  was  held  In  De- 
cember, 1903,  and  it  was  sought  to  make  the 
Instructions  given  to  the  jury  and  those  re- 
quested, but  refused,  parts  of  the  record, 
and  to  take  and  to  save  exceptions  to  the  action 
of  the  court  in  the  giving  and  in  the  refus- 
ing to  give  instructions,  pursuant  to  the  pro- 
visions of  section  1  of  the  statute  of  1903 
(Acts  1903,  p.  338,  e.  193).  The  court  gave ' 
written  instructions  numbered  from  1  to  29, 
Inclusive.  Between  instructions  23  and  24 
of  this  series  is  inserted  an  exception  as  fol- 
lows: "Defendant  excepts  to  the  modifica- 
tion of  instructions  Nos.  14,  16,  18,  19,  21, 
and  23,  instructions  tendered  and  modified 
by  the  court  before  giving  to  the  Jury" — 
signed  by  the  defendant's  attorney.  After 
instruction  No.  29  is  the  signature  of  the 
special  judge  who  presided  at  the  trial. 
Next  is  the  following,  signed  by  the  attor- 
neys for  the  appellant :  "The  defendant  ex- 
cepts to  the  giving  of  each  and  every  one 
of  the  foregoing  instructions  Nos.  1  to  29, 
inclusive,  separately  and  severally  and  as  a 
whole."  There  is  then  an  exception  signed 
by  attorneys  for  the  appellee,  which  need 
not  be  set  out  Then  follows  a  statement 
dated  and  signed  by  the  Jadge,  to  the  effect 
that  the  appellee  excepted  to  certain  of  the 
instructions  given  by  the  court  Then  fol- 
lows a  statement  not  signed  or  dated,  which 
so  far  as  it  relates  to  exceptions  taken  by 
the  appellant  is  as  follows:  "And  the  de- 
fendant excepts  to  all  of  said  instructions 
numbered  12,  13,  15,  16,  17,  18,  20,  and  22." 
The  appellant  requested  a  separate  instruc- 
tion directing  verdict  in  its  favor,  which 
need  not  be  further  noticed.  The  appellant 
also  requested  the  giving  of  a  series  of  in- 
structions numbered  from  1  to  10,  Incluiive, 
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signed  by  attorneys  for  the  appellant  Then 
follows  an  exception  signed  by  the  attorneys 
for  the  appellant,  dated  December  8,  1903 
(tbe  date  of  the  verdict) ;  the  exception  being 
as  follows:  ''The  said  defendant,  the  In- 
land Steel  CJompany,  excepts  to  the  refusal 
of  the  court  to  give  to  the  Jury  the  forego- 
ing Instructions  numbered  from  1  to  10,  in- 
clusive, and  the  refusal  to  give  each  of  said 
instructions.  Said  instructions  were  tender- 
ed by  the  defendant  prior  to  the  beginning 
of  the  argument,  and  this  exception  is  taken 
before  the  close  of  the  term  at  which  said 
cause  was  tried."  In  the  motion  for  a  new 
trial  the  appellant  assigned  as  reasons  there- 
for, amongst  others,  "that  the  court  erred  In 
giving  Instructions  from  1  to  29,  inclusive, 
and  In  giving  each  of  said  Instructions  sep- 
arately and  severally,"  and  that  the  court 
erred  In  refusing  to  give  instructions  number- 
ed from  1  to  10,  Inclusive,  asked  for  by  tbe 
appellant,  and  in  refusing  to  give  each  of  said 
Instructions  separately  and  severally.  The 
statute  above  mentioned  provides:  "That 
all  instructions  requested  shall  be  plainly 
written  and  numbered  consecutively  and 
signed  by  the  party  or  his  counsel.  The 
court  shall  indicate,  before  Instructing  the 
jury,  and  by  a  memorandum  in  writing  at 
the  close  of  the  instructions  so  requested, 
the  numbers  of  those  given  and  of  those  re- 
fused, and  such  memorandum  shall  be  signed 
by  the  Judge.  All  instructions  given  by  the 
court  of  its  own  motion  shall  be  In  writing 
and  shall  be  numbered  consecutively  and 
signed  by  the  judge.  If  the  court  shall  mod- 
ify any  instruction  requested,  the  instruction 
as  modified  shall  be  written  out  at  full 
length  and  shall  be  given  as  one  of  the  In- 
structions given  by  the  court  of  its  own  mo- 
tion, and  tbe  Instruction  as  requested  shall 
be  refused.  All  instructions  requested, 
whether  given  or  refused,  and  all  instruc- 
tions given  by  the  court  of  its  own  motion, 
shall  be  filed  with  tbe  clerk  of  the  court  at 
the  close  of  the  instruction  of  the  jury.  Ex- 
ceptions to  the  giving  or  refusing  of  instruc- 
tions may  be  taken  at  any  time  during  the 
term,  and  the  same  may  be  taken  orally  and 
entered  upon  tbe  record  or  minutes  of  the 
court,  or  in  writing  at  the  close  of  the  in- 
structions requested,  or  given  by  the  court 
of  Its  own  motion,  in  which  case  the  party 
excepting  or  his  counsel  shall  enter  at  the 
close  of  such  Instmctions  a  memorandum, 
which  shall  be  dated  and  signed,  setting 
forth  in  substance  that  such  party  excepts  to 
the  giving  or  to  the  refusing,  as  the  case  may 
be,  of  each  of  the  above  instructions,  designat- 
ed by  its  number.  All  Instructions  requested 
as  herein  provided,  whether  given  or  re- 
fused, and  all  Instructions  given  by  the  court 
of  its  own  motion,  together  with  all  excep- 
tions taken  to  the  giving  or  refusing  of  In- 
structions as  herein  prescribed,  and  all  en- 
tries-upon  the  minutes  or  records  of  the 


court  in  respect  to  such  InstructlonB  and  ex- 
ceptions, shall  be  a  part  of  the  record  with- 
out any  bill  of  exceptions  and  as  snch  may 
be  included  in  tbe  transcript  on  appeal." 
Other  provisions  of  the  section  in  part  above 
quoted  relate  to  oral  instructions. 

Concerning  the  Instmctions  given.  It  Is  to 
be  observed  of  the  exceptions  taken  in 
writiag  that  the  statute  does  not  contem- 
plate the  taking  of  an  exception  to  tbe  modi- 
fication of  an  instruction  asked,  but  the 
instruction  as  modified  and  given  Is  to  be 
regarded  as  if  given  by  the  court  of  its  own 
motion,  and  the  Instruction  as  requested  is 
to  be  refused  and  is  to  be  treated,  in  the 
taking  of  exceptions,  as  an  instruction  asked 
and  refused.  Tbe  exception  which  it  was 
sought  to  take  by  memorandum  in  writing 
at  tbe  close  of  the  Instructions  given  by  tbe 
court  of  its  own  motion  was  not  dated.  The 
statute  provides  that  it  "shall"  be  dated, 
as  well  as  signed.  If  tbe  statement  in  the 
record,  not  signed  or  dated,  above  mentioned, 
may  properly  be  regarded  as  an  exception 
taken  orally  and  entered  upon  the  record, 
it  is  to  be  observed  that  it  purports  to  sbow 
that  "the  defendant  excepts  to  all  of" 
eight  certain  instructions,  jointly.  The  mo- 
tion for  a  new  trial  assigned  that  tbe  court 
erred  in  giving  the  29  instructions,  "1  to  29, 
Inclusive,"  and  In  giving  each  of  said  In- 
structions. There  was  no  exception  proper- 
ly taken  to  the  giving  of  each  of  the  in- 
structions given,  or  to  the  giving  of  any  sep- 
arate Instruction,  and  there  was  no  exception 
properly  taken  to  the  giving  of  inBtructlons 
1  to  29,  inclusive.  So,  the  motion  did  not 
assign  any  cause,  properly  saved  by  excep- 
tion, relating  to  the  giving  of  instructions. 
Besides,  the  appellant  in  the  "points"  in 
Its  brief  does  not  assail  all  the  tnstructiona 
given  or  any  of  those  mentioned  in  the 
statement  of  its  exception  not  signed  or  dat- 
ed, above  mentioned.  With  reference  to  In- 
structions requested,  the  statute,  as  we  have 
seen,  provides  that  the  court  shall  Indicate, 
by  memorandum  In  writing  at  their  close, 
the  numbers  of  those  given  and  of  those 
refused,  and  that  such  memorandum  shall 
be  signed  by  tbe  judge.  By  such  method 
the  court  itself,  without  a  bill  of  exceptions, 
makes  tbe  record  show  which  of  the  in- 
structions requested  were  given  and  -which 
were  refused.  The  court  may  have  given 
some  of  the  instructions  as  asked,  without 
modification,  and  may  have  refused  others, 
so  far  as  is  shown  by  the  method  required 
by  the  statute.  The  written  memorandum 
signed  by  counsel,  stating  that  the  appellant 
excepted  to  the  refusal  to  give  tbe  in- 
structions, does  not  sufficiently  estaUlsh  the 
fact  of  refusal,  which  must  be  authenticated 
by  the  signature  of  the  judge. 

We  have  rend  carefully  the  appellant's 
statement  of  the  evidence,  upon  which  it  Is 
Claimed  that  tbe  verdict  was  not  supported 
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by  suffideivt  evidence,  and  that  the  damages 
($10,000)  war*  ezcesBive,  and  we  do  not  find 
any  occasion  for  disturbing  the  judgment 
on  snob  grounds.  The  etldence  was  sacb 
that  the  questions  aa  to  whether  there  was 
negligence  of  the  appellant,  and  as  to  whether, 
there  was  contributory  negligence  on  the  part 
of  the  appellee,  and  as  to  whether  he  assumed 
the  risk,  and  as  to  the  amount  of  damages^- 
weire  properly  within  the  province  of  the  Jury; 
and  it  does  not  seem  that  any  useful  purpose 
would  be  subserved  by  taking  the  aonslder- 
able  space  which  would  be  necessary  to  set 
ont  here  the  substance  of  the  evidence. 

In  the  appellant's  brief  some  objections 
are  made  to  the  action  of  the  «ourt.  in  the 
admission  of  evidence;  but  while  the  motion 
for  a  new  trial,  in  which  such  alleged  er- 
rors are  assigned  as  causes  for  a  new  trial, 
(s  set  out  in  the  brief,  there  is  not  in  the 
brief  for  the  appellant,  as  is  pointed  ont 
by  the  appellee,  any  statement  otherwise  of 
so  much  of  the  record  as  presents  such  al- 
leged errors,  or  any  Indication  of  the  places 
in  the  record  where  such  action  of  the  court 
may  be  found  by  reference  to  pages  and 
lines  of  the  transcript,  as  required  by  rule 
22  of  this  court  (55  N.  B.  v).  See  Perry, 
etc..  Go.  T.  Wilson,  160  lod.  435,  67  N.  B. 
18S;  Franklin  Ins..  Ce.  v.  WolfC,  80  Ind.  App. 
534,  66  N.  £.  756;  Harrold  ▼.  Fnenfstueck, 
31  Ind.  App.  275,  67  N.  B.  699. 

In  the  motion*  for  a  new  trial  it  was  as- 
signed that  the  answers  of  the  Jury  to  cer- 
tain Interrogatories  were  severally  not  sus- 
tained by  sntHdent  evidence,  and  there  were 
a  number  of  assignments,  each  of  which  was 
directed  to  the  answer  to  a  particular  in- 
tefrrogatory  questioning  ft  for  like  reason. 
Comparing  those  portions  of  the  evidence 
recited  in  the  brief  of  appellant  in  presenting 
these  ^inestions  with  the  interrogatories  and 
answers  in  question,  if,  taking  into  con- 
8lderatl<m  the  forms  of  the  several  Inter- 
rogatories, it  can  be  said  that  there  was  evl- 
dMice  upon  which  any  of  the  answers  giVen 
by  the  Jury  might  or  should  have  been 
different  from  those  returned,  the  different 
answers  supposable  would  not  necessarily 
have  produced  such  a  matertal  conflict  with 
the  general  verdict  as  to  require  a  different 
jndgment  As  to  such  assignments  in  a 
motion  for  a  new  trial  made  by  the  party 
against  whom  the  general  verdict  is  return- 
ed, we  need  not  Tender  any  decision  In  this 
case,  for,  if  different  answers  would  not 
have  changed  the  result,  there  could  be  no 
aTsUable  error;  but  relative  to  such  practice 
see  Ohio,  etc.,  R.  Co.  v.  Selby,  47  Ind.  471, 
407,  17  Am.  Rep.  719;  Staser  v.  Hogan,  120 
Ind.  207,  227,  21  N.  B.  Oil,  22  N.  B.  090; 
Burkhart  v.  Oladlsh,  128  Ind.  837,  844,  24 
N.  B.  118;  Chicago,  etc.,  R.  Co.  v.  Kennlng- 
ton.  128  Ind.  409,  24  N.  H.  137;  Pittsburg, 
etc.,  R.  Co.  T.  Ives,  12  Ind.  Appw  602,  40  N. 
B.e23. 

Judgment  affirmed) 
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(Appellate  Court  of  Indiana,  Division  No.  3. 
Oct  31.  100&) 

1.  Mastxb  ■  AKD  SratvAnr — iKjvaaa  to  Skbv- 
AiiT — Pboximats  Cause. 

.  If  ttie  neglip^nt  conduct  of  a.  railroad  com- 
pany in  furnishing  an  engine  of  which  the  cab 
windows  had  been  broken  or  taken  Out  and  re- 
placed with  boards,  so  that  ther  could  not  be 
used,  caused  the  entrineer  to  turn  from  his  seat  to- 
ward the  center  of  the  cab  when  receiving  sig- 
nals from  the  conductor,  thereby  bringing  his 
face  in  close  proximity  to  the  water  gauge,  and 
such  engineer  was  injured  by  the  bursting  of 
the  gauge,  the  company's  negligence  was  the 
proximate  cause  of  the  injury,  although  there 
was  no  negligence  with  regard  to  the  water 
gauge. 

2.  Appxal — RsviKw — EvmsncR. 

Where,  in  an  action  by  a  servant  against 
his  master  for  injuries  received,  there  was  evi- 
dence to  support  a  verdict  which  fonnd  that 
plaintiff  was  in  a  place  of  danger,  and  that  his 
presence  there  was  caused  by  defendant's  negli- 
gent act  in  furnishing  him  with  a  defective  en- 
gine, the  windows  in  the  cab  having  been  board-' 
ed  up,  conjectures  as  to  what  he  might  have 
been  doing  had  the  windows  been  in  the  proper 
condition  cannot  aSect  the  finding  of  fact  as  to 
what  he  was  doing,  and  the  conditions  leading 
to  the  action  taken. 

S.  Same — CoitTKiKDToaT  NBauaEROs — Durm 
og  liocouonva  Enoiheeb. 

Although  the  fireman  on.  a  locomotive  was 
charged  with  the  duty  of  receiving  signals  from 
the  conductor  and  commnnicating  them  to  the 
engineer,  such  duty  cannot^  be  regarded  as  esc- 

I  elusive;  and  where  an  engineer,  while  keeping 
a  vigilant  outlook  foi'  sijpals,  was  injured  be- 
canse  of  the  negligence  of  the  railroad  company 
in  furnishing  an  engine  which  required  him  to 

'  asaume   a  dangerous   position   while  so  doing, 

I  his  act  did  not  prevent  a  recovery  for  the  injury. 

I  4.  Neoliqencb  —  FiNomo   AS   TO    Pboxzmats 
Gauss  of  IwjtmT — Appkal. 

'  A  general  verdict  for  plaintiff  In  an  action 

for  negligence  carries  a  finding  that  the  negli- 
gence complained  of  was  the  proximate  cause 
of  the  injury  suffered,  and  such  finding  cannot 
be  disturbed  on  appeal  without  good  reason. 
0.  Mastkb  Airo  Sesvant — Rises  AssTTUKn  bt 
BEBVAirr — Sebvaht's  Kktowuedox  of  Daitgeb. 
The  doctrine  that  the  servant  who  remains 
in  the  employment  after  knowledge  of  the  dan- 
ger thereby  assumes  the  risk  depends  on  an 
implied  contract  deduced  from  the  facts,  and, 
where  it  is  shown  that  there  was  an  express 
contract  whereby  the  master  assumed  responsi- 
bility for  the  condition  of  an  engine  which  the 
servant  was  required  to  nse,  the  doctrine  as  to 
risks  assumed  by  Ota  servant  does  not  apply. 

Appeal  from  Circuit  Court,  Decatur  County; 
Francis  T.  Hord,  Judge. 

Action  by  Samuel  N.  Patterson  against  the 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Jtidgment  for 
plaintiff,  defendant  appeals.    Affirmed. 

L.  J.  Hackney,  for  appellant  George 
Bruce,  for  appellee. 

ROBT,  J.  Appellee  had  Judgment  In  an 
action  for  pet^onal  injuries.  Cause  was 
tried  upon  a  single  paragraph  of  complaint 
Errors  assigned  are  that  the  court  erred  10 
overruling  appellant's  demurrer  to  the  com- 
plaint and  In  dverrullng  Its  motion  for  a 
new  trial. 


'Rehearing  denied.    Transfer  to  Supreme  Court  denied.' 
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and. 


It  Is  averred  In  tbe  complaint:  That  ap- 
pellant was  operating  a  railroad,  and  ap- 
pellee was  in  its  employment  on  Febmary 
3,  1903,  in  the  capacity  of  an  extra  engineer, 
and  on  said  day  it  ordered  him  to  take  its 
engine,  No.  723,  and  pnll  a  freight  train  from 
Cincinnati  to  Indianapolis.  That  said  en- 
gine bad  been  n^llgently  permitted  to  be- 
come and  be  out  of  repair  and  unfit  for  use, 
and  that  tbe  glass  bad  been  broken,  or  taken 
out  of  the  cab  windows,  and  said  windows 
covered  and  closed  with  boards,  so  that  they 
conld  not  be  used.  That  as  originally  con- 
structed, said  cab  had  glass  windows  on  tbe 
side  and  front  for  the  use  of  engineer  and 
fireman,  and  that  they  were  made  to  open, 
so  that  the  engineer  could  look  back,  see  his 
train,  and  receive  signals  from  the  conduct- 
or and  brakeman  relative  to  its  manage- 
ment; and  by  reason  of  the  windows  being 
boarded  up,  it  became  necessary  for  appellee, 
in  order  to  receive  signals  relative  thereto, 
to  turn  from  Us  seat  toward  the  center  of 
the  cab,  thereby  bringing  bis  face  in  proximi- 
ty to  the  water  gauge  and  valve  thereon. 
That  the  water  gauge  was  partly  composed 
of  glass,  was  in  the  form  of  a  tube  12  inches 
long,  and  that  there  were  valves  and  cocks 
in  the  cab  which  appellant  had  negligently 
suffered  to  be  and  remain  out  of  repair,  and 
that  they  were  leaking  and  making  a  noise, 
rendering  it  difficult  for  appellee  to  hear. 
That  said  water  gauge  was  liable  to  explode 
at  any  time  and  to  injure  appellee,  of  which 
appellants  bad  knowledge  and  appellee  none. 
It  is  also  averred:  That  appellee  was  in 
tbe  line  of  promotion  In  said  service,  and 
that  be  was  induced  to  take  out  and  operate 
said  engine  by  appellant's  roundhouse  fore- 
man, who  had  charge  of  and  full  power  in  its 
beltalf,  over  its  engineers  at  the  Cincinnati 
terminal,  and  to  whose  orders  be  was  bound 
to  conform.  That  said  foreman  assured  him 
that  the  engine  was  perfectly  safe  for  use, 
and  threatened  to  discharge  him  if  he  did  not 
take  the  same  out  That  while  operating 
said  engine,  and  in  endeavoring  to  get  signals 
from  the  brakeman  for  tbe  placing  of  the  en- 
gine In  such  position  that  the  locomotive  and 
tank  might  be  uncoupled,  said  water  gauge 
exploded,  tbe  steam  and  broken  glass  strik- 
ing him  in  the  face,  destroying  one  eye, 
damaging  the  other,  and  Inflicting  additional 
injury.  "That  said  injuries  were  caused  by 
defendant's  negligence  as  herein  set  forth 
and  alleged."  It  is  the  unquestioned  duty 
of  the  master  to  use  reasonable  care  in  fuz- 
nlshing  safe  tools  and  appliances  for  the  serv- 
ant's use.  This  duty  Is  shown  by  the  allega- 
tions of  the  pleading  in  question  to  have  been 
disregarded  by  appellant  No  suggestion  is 
made  to  tbe  effect  that  the  engine  was  In  a 
reasonably  safe  and  fit  condition  for  use; 
but,  in  support  of  the  assignment,  based  up- 
on tbe  overruling  of  the  demurrer,  it  is 
argued  that  tbe  negligent  boarding  up  of 
the  windows  was  not  the  proximate  cause 
of  the  Injury,  but  that  said  proximate  cause 


was  the  bursting  of  the  water  gange,  not 
averred  to  have  been  caused  by  appellant's 
negligence. 

It  is  averred  that  appellant  did  not  ex- 
ercise reasonable  care  in  furnishing  a  safe 
engine,  and,  because  of  its  negligence  in  that 
behalf,  its  employ^  was  injured.  A  number 
of  particulars  are  specified  in  regard  to 
which  the  defects  are  explicitly  pointed  out, 
one  of  which  was  the  liability  of  the  wata 
gauge  to  explode  and  Injure  appellee,  of 
which  fact  he  is  averred  to  have  been  Igno- 
rant and  appellant  to  have  Iiad  knowled^ 
The  general  denial  put  in  Issue,  among  other 
things,  whether  or  not  the  engine  was  de- 
fective as  averred,  and  whether  such  defects 
caused  the  Injury  complained  of,  and  eadi 
issue  was  one  of  fact  Chicago,  etc.,  t.  Mar^ 
tin,  81  Ind.  App.  308,  6S  N.  E.  SOL  Tbe 
averment  that  tbe  Injury  was  caused  by  tbe 
defective  tool  is  sufficient  it  not  being  orver- 
come  by  specific  facts  exhibited.  If  It  were 
true,  as  assumed,  that  no  charge  of  n^ligence 
with  regard  to  the  water  gauge  is  made,  it 
would  by  no  means  follow  that  appellant 
would  be  relieved  from  liability.  If  its  con- 
duct in  fumlsblQg  an  engine  which  was  de- 
fective, as  alleged,  caused  appellee  to  be  In 
a  place  of  danger,  thereby  leading  to  Ids  in- 
jury, such  negligence  is  a  proximate  cause 
thereof,  and  tbe  fact  that  other  causes  con- 
tributed thereto  affords  no  defensa  Cincin- 
nati, etc.,  V.  Wortliington,  30  Ind.  App.  663. 
670,  65  N.  E.  657,  66  N.  E.  478,  96  Am.  St 
Rep.  355;  Lake  Shore,  etc.,  v.  Mcintosh,  140 
Ind.  261,  272,  38  N.  E.  476;  Board  of  Oom- 
missioners,  etc,  ▼.  Mutcbler,  137  Ind.  141.  86 
N.  E.  631. 

It  la  averred  at  length  that  had  tbe  win- 
dows of  the  cab  been  in  condition  to  use. 
appellee  would,  in  the  work  be  was  doing 
when  injured,  have  been  taken  away  from 
danger,  while  because  of  their  defective  eon- 
dition,  he  was  compelled  to  occupy  a  portion 
of  the  cab,  whereby  be  was  exposed  tbereto. 
and  his  injury  thereby  caused.  Tbe  de- 
murrer admits  these  allegations  to  be  tme^ 
and  there  was  tb^efore  no  error  in  over^ 
ruling  it  Indianapolis  Union  Railway  Oo.  t. 
Houlihan,  157  Ind.  494,  604,  60  N.  E.  943»  54 
I*  R.  A.  787. 

In  support  of  tbe  ground  stated  for  a  new 
trial  that  the  evidence  is  insufficient  to  sus- 
tain the  verdict  it  is  argued  that  whether 
appellee  would,  had  the  windows  been  In 
proper  condition,  have  been  turned  away 
from  the  point  of  danger  at  tbe  Instant  of 
explosion,  is  purely  conjecturaL  This  con- 
tention may  readily  be  granted,  but  there 
was  evidence  from  which  the  jury  might  find, 
as  the  general  verdict  does,  that  be  was  In 
the  place  of  danger  while  receiving  signals 
and  obtaining  information  relative  to  the 
movement  of  the  engine,  and  that  his  pres- 
ence there  was  caused  by  the  windows  in  the 
cab  being  boarded  up.  Conjectures  as  to 
what  be  might  have  been  doing  In  contingen- 
cies which  did  not  exist  do  not  affect  tbe 
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finding;  of  fact  as  to  what  be  was  doing  and 
tbe  conditions  leading  to  the  action  taken. 
There  was  evidence  tending  to  sustain  ap- 
pellee's theory  relative  to  the  cause  of  the 
Injury  complained  of.  Appellant  requested 
a  number  of  Instructions  embodying  Its 
theory  tqpon  this  subject.  They  were  not 
given,  and,  in  view  of  what  has  been  said, 
will  not  be  adverted  to.  It  may  be  that  the 
fireman  was  charged  with  tbe  duty  of  re- 
ceiving signals  and  communicating  them  to 
his  engineer,  as  asserted,  but  such  duty  can- 
not be  regarded  as  exclusive.  The  obliga- 
tion which  rests  upon  the  engineer  In  the 
performance  of  his  responsible  task  calls  for 
constant  vigilance  upon  his  part,  and  we 
decline  to  hold  that  keeping  a  vigilant  out- 
look was  not  within  the  line  of  his  duty. 

A  considerable  number  of  cases,  in  which 
questions  of  proximate  cause  have  been  con- 
sidered, are  dted  In  appellant's  brief.  The 
facts  considered  in  them  differ  from  those 
presented  in  this  case.  Whether  an  injury  is 
caused  by  the  acts  or  omissions  of  the  de- 
fendant, which  are  attacked  as  negligence, 
Is  primarily  a  question  of  fact  to  be  deter- 
mined by  sensible  men,  In  the  light  of  cir- 
cumstances and  conditions  existing.  Chica- 
go, etc.,  V.  Martin,  31  Ind.  App.  808,  316, 
65  N.  E.  591 ;  Southern  Ry.  Co.  v.  Webb  (Ga.) 
42  S.  E.  395,  S9  L.  R.  A.  109;  Great  Northern 
Ry.  Co.  V.  Bniyere,  114  Fed.  543,  51  C.  C.  A. 
574;  Patten  v.  Chicago  &  Northwestern  Ry. 
Co.,  32  Wis.  524,  635;  Landgraf  v.  Kuh,  188 
111.  501,  59  N.  B.  501;  Felton  v.  Harbeson, 
304  Fed.  740,  44  C.  C.  A.  188;  Chicago  Great 
Western  Ry.  Co.  v.  Price,  97  Fed.  423,  38 
O.  C.  A.  239.  In  New  York,  etc.,  Ry.  Co. 
▼.  Perrlgney,  138  Ind.  414,  34  N.  E.  233,  37 
N.  E.  976,  and  McGahan  v.  Indianapolis  Nat- 
ural Gas  Co.,  140  Ind.  335,  87  N.  E.  601,  29 
i:^  R.  A.  855,  40  Am.  St.  Rep.  199,  verdicts 
were  set  aside,  upon  tbe  ground  of  a  responsi- 
ble 'intervening  agent,  but  the  court,  not- 
withstanding the  evident  care  with  which 
the  opinions  were  prepared,  overlooked  the 
fact  that,  where  the  Intervening  agency  is  one 
whose  Intervention  might  reasonably  have 
been  foreseen  by  the  wrongdoer,  it  does  not 
operate  to  relieve  him  from  liability.  Terre 
Haute  &  Indianapolis  By.  Co.  v.  Buck,  Adm'r, 
96  Ind.  346,  49  Am.  Bep.  1G8 ;  Louisville,  etc., 
Co.  V.  Lucas,  119  Ind.  583,  590,  21  N.  E.  968, 
6  L.  R.  A.  193;  City  of  CrawfordsvlUe  v. 
Sndtb,  79  Ind.  308,  41  Am.  Rep.  612;  BUlman 
V.  Indianapolis  etc.,  R.  Co.,  76  Ind.  166,  40 
Am.  Bep.  230;  Blnford  v.  Johnson,  82  Ind. 
426,  42  Am.  Bep.  508;  Cincinnati,  eta,  Ry. 
Co.  ▼.  Eaton,  04  Ind.  474,  479,  48  Am.  Rep. 
179;  Alexander  v.  Town  of  New  Castle,  115 
Ind.  51, 17  N.  E.  200;  Clore  v.  Mclntyre,  120 
Ind.  262,  265,  22  N.  E.  128;  Milwaukee,  etc., 
Ry.  Co.  V.  KeUogg,  94  U.  S.  469,  24  L. 
Ed.  256 ;  Mahogony  -v.  Ward,  16  R,  I.  479,  17 
Atl.  860,  27  Am.  St  Rep.  753;  Southern  By.  Co. 
T.  Webb,  supra;  1  Thompson's  Negligence, 
i  54.  The  general  verdict  carries  a  finding 
that  the  negligence  complained  of  was  tbe 


proximate  cause  of  the  injury  suffered,  and 
there  is  no  good  reason  for  setting  it  aside. 

The  doctrine  that  the  servant,  who  re- 
mains In  employment  after  knowledge  of  the 
danger,  thereby  assumes  tbe  risk,  depends 
upon  an  implied  contract  deduced  from  such 
facts.  Davis  Coal  Co.  v.  Polland,  158  Ind. 
607,  615,  62  N.  E.  492,  92  Am.  St  Rep.  319. 
Where  there  is  an  expressed  contract  there 
can  be  no  implied  one.  Long,  Ex'z,  t. 
Strauss,  107  Ind.  94,  99,  6  N.  E.  123,  7  N.  B. 
763,  67  Am.  Rep.  87;  15  Am.  &  Eng.  Bncy. 
1078.  The  appellee  testified  that  on  the  3d 
day  of  February,  1902,  he  was  In  the  employ 
of  the  appellant  as  an  extra  engineer,  taking 
regular  engineers'  places  when  they  were  ab- 
sent; that  he  was  subject  to  call  In  case 
there  was  a  vacancy ;  that  be  was  working  In 
Wood  street  yards;  for  some  four  or  five 
months  prior,  he  had  been  running  extra 
switch  engines  at  said  Wood  street  and  Mill 
Creek  yards,  Cincinnati,  Ohio.  On  said  day 
he  was  ordered  by  appellant's  superintendent 
to  report  to  the  Riverside  roundhouse  for 
through  freight  service.  In  obedience  to  said 
order,  he  reported  to  the  foreman  at  the 
Riverside  roundhouse,  James  Keegan.  About 
8:30  o'clock  he  was  called  by  direction  of 
said  foreman  for  an  extra  west  In  obedi- 
ence to  said  call  he  went  to  the  roundhouse^ 
and  saw  that  he  was  marked  for  engine  No. 
723  west,  to  leave  at  4  o'clock.  He  then  went 
out  to  said  engine  and  walked  around  her, 
and  met  the  foreman,  Mr.  Keegan,  and  said: 
"Mr.  Keegan,  I  don't  want  to  run  that  engine 
the  way  she  la;  she  Is  boarded  up,  and  I 
can't  see  the  right  of  way."  And  Mr.  Kee- 
gan said:  "That  engine  is  all  right ;  we  don't 
want  to  have  any  bulling  out  of  you  around 
here;  we  want  you  to  get  out  of  here;  this 
engine  Is  all  right,  and  safe  for  service." 
To  which  remark  the  appellee  replied:  "If 
I  get  on  this  engine,  you  will  be  responsible 
for  anything  that  happens  along  the  road." 
And  Mr.  Keegan  replied:  "We  are  respon- 
sible for  all  things ;  that  engine  is  O.  K. ;  you 
get  on  her  and  go."  "You  get  on  her  and 
go,  or  you  will  never  run  any  more  engines 
for  this  company."  And  appellee  then  took 
charge  of  said  engine.  The  witness  Charles 
Sands  testified  that  there  was  some  kind  of 
an  argument;  "Nick"  (the  appellee)  did  not 
want  'to  go  out  on  the  engine  the  condition 
she  was  In,  and  Mr.  Keegan  told  him  to  go 
on,  and  go  out  on  It,  or  he  wouldn't  make 
any  more  trips  on  any  other  engine  on  that 
road;  and  Nick  said  he  did  not  like  to 
take  tbe  engine  out  In  that  kind  of  shape,  and 
Mr.  Keegan  told  him  to  take  the  em^ne,  and 
go  out;  that  she  was  all  right,  to  go  out; 
that  she  was  all  right  to  go,  and  If  he  did 
not  take  that  engine  or  locomotive  out,  that 
he  would  not  take  any  other  out  for  the 
company ;  and  that  It  was  all  right  and  ready 
to  go. 

There  Is  no  reason  why  tbe  master  may  not 
contract  to  assume  all  risk  arising  from 
defective  appliances  furnished  by  Jtlm,^^  The, 
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author  of  a  recent  text-book  says;  "It  may 
be  collected  from  the  most  unanimous  current 
of  Judicial  authority  that,  If  the  servant 
complains  of  or  directs  attention  to  a  defect 
or  danger  In  the  place  where  he  Is  required 
to  work,  or  In  the  tools,  machinery,  or  ap- 
pliances with  which  he  Is  required  to  work, 
and  thereupon  the  master  or  his  representa- 
tive, assures  him  that  he  can  proceed  with- 
out danger,  and  requests  or  commands  him 
to  continue  his  work,  the  servant  will  not,  as 
a  matter  of  law,  be  put  In  the  position  of  hav- 
ing accepted  the  risk,  or  of  having  been  guilty 
of  contributory  negligence,  because  of  relying 
upon  the  presumedly  superior  knowledge  of 
his  master  or  his  master's  representative,  and 
continuing  the  work.  ■  The  servant  will  not 
be  Imputable  with  trrong  for  thus  acting 
upon  the  advice  or  assurance  of  the  master 
or  his  vice  principal,  nor  will  it  He  in  the 
mouth  of  the  master  to  impute  blame  to 
the  servant  for  so  doing."  Thompson,  Meg. 
f  4664.  The  conclusion  stated  accords  with 
our  own  cases.  Phillips  v.  Michael,  11  Ind. 
App.  6758,  89  N.  B.  069;  Bradbury  et  al.  v. 
Goodwin,  108  Ind.  286,  9  N.  B.  302.  It  does 
not  follow  that  one  who  works  with  a  de- 
fective appliance  or  machine ,  Is  necessarily 
guilty  of  contributory  negligence  because  of 
so  doing.  American  Car  &  Foundry  Co.  v. 
Clark,  82  Ind.  App.  644,  648,  649,  70  N.  a 
82& 

Appellee  does  not  appear  to  have  been,  at 
the  time  of  his  injury,  4oIne  anything  unusual 
or  unnecessary  to  the  ox)eration  of  the  en- 
gine in  its  then  condition. 

Judgment  aflSrmed. 


(86  Ind.  App.  185) 

BBMSTBR  et  al.  v.  SULLIVAN  et  al. 
(No.    6,928.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  31,  1905.) 

1.  EuEonows — School  CouuissioirEBs — Nom- 
ination— Petttions. 

Acts  1903,  pp.  6,  6,  c.  3,  {  1.  provides  for 
the  election  of  school  commissioners  in  certain 
cities,  and  declares  that  each  candidate  shall 
be  proposed  in  writing  by  not  fewer  tlian  300 
householders  of  the  city,  and  tiiat  no  more  than 
one  candidate  may  be  named  in  any  one  i>etition 
and  no  person  may  sign  more  than  one  petition 
for  any  one  election.  Held  tliat,  whei«  five 
school  commissioners  were  to  be  elected  for  dif- 
ferent terms,  petitions  of  nomination  failing  to 
designate  the  term  of  office  for  which  the  candi- 
dates were  nominated  were  void  for  uncertainty, 

2.  Saks — Boabd  of  Elections — Pkeparation 
OF  Ballots — Ministebtal  Duty. 

The  duty  of  the  board  of  election  commis- 
sionere  of  a  city  to  prepare  ballots  to  he  used 
at  an  election  of  school  commissioners  required 
by  Acts  1903,  pp.  5,  6,  c.  3,  $  1,  and  to  have  the 
same  printed  and  distributed,  is  wholly  minis- 
terial. 
8.  Saicb — PowEBS  or  Boabd. 

Under  Acts  1903,  pp.  6,  6,  c.  3,  S  1,  provid- 
ing for  the  nomination  of  candidates  for  the 
office  of  sdiool  commissioners  in  certain  cities, 
and  requiring  the  board  of  election  commission- 
ers to  prepare  ballots  containing  the  names  of 
all  candidates  nominated  in  the'  manner  pre- 
iicril>ed  by  such  section,  where  commissioners 
Were  to  be  elected  for  different  terms  and  peti- 


tions of  nomination  did  not  specify  any  term, 
such  election  commissioners  had  no  authority 
to  designate  the  term  or  terms  for  which  mch 
candidates  were  nominated.  , 

4.  Saue — Nominations — PmsLicATion. 

Acts  1903,  pp.  5,  6,  c.  8,  S  1,  provides  for 
the  nomination  of  candidates  for  the  office  of 
school  commissioners  in  cities  by  petitions  to  be 
filed  with  the  comptroller,  and  requires  that 
after  5  days,  the  last  of  which  shall  not  be  less 
than  30  days  before  the  election,  such  comn- 
troller  shall  publish  the  names  proposed  in  two 
daily  newspafiers  in  the  dty.  Seld,  that  snch 
provision  requires  publication  of  lx>th  the  names 
of  the  candidates  and  the  office  or  offices  for 
which  tliey  have  been  nominated. 
6.  Same — Petitiohs — ^Amendment. 

Acts  1903.  pp.  5.  6,  c  S,  f  1,  provides  for 
the  nomination  of  school  commissioners  in  cer- 
tain cities  by  petitiop,  and  requires  that  such 
petitions  shall  be  filed  not  later  than  40  days 
before  the  election  in  the  office  of  tbe  comp- 
troller, where  they  shall  remain  in  tbe  pablie 
files  for  S  days,  the  last  of  which  shall  not  be 
less  than  30  days  before  the  election,  when  be 
shall  publish  the  names  proposed  and  at  the 
time  required  by  law  certify  such  nomination  to 
the  board  of  election  commissioners  for  the  prep- 
aration of  ballots.  Beld  that,  where  nominat- 
ing petitions  were  fatally  defective  for  failure 
'to  specify  the  term  for  which  the  candidate 
was  nominated,  they  could  not  be  amended  40 
days  prior  to  the  election,  so  as  to  cure  the 
defect,  but  on  the  expiration  of  the  40  days  be- 
came functus  officio. 
8.  Appeal  —  Review  —  So^e  —  Moor    Qtjeb- 

TI0N8. 

Where  complainants  sued  to  prevent  the 
placing  of  13  names  on  a  ballot  as  candidates 
for  school  commissioners  of  a  certain  city,  and 
yielded  to  a  decree  declaring  that  7  of  the  names 
objected  to  be  oiaced  on  the  ballot,  and  that 
the  remaining  6  should  not  be  so  placed,  the 
Supreme  Court,  on  affirming  the  decree,  on  de- 
fendant's appeal,  in  which  complainants  filed 
no  cross-errors,  would  not  review  questions  with 
refermce  to  the  right  of  the  others  to  have  theb 
names  on  tiie  ballot. 

Appeal  from  Superior  Court,  Harlon  County: 
Vinson  Carter,  Judge. 

Bill  by  Patrick  Sullivan  and  others  against 
Charles  Eemster  and  others.  From  a  decree 
in  favor  of  complainants,  defendants  appeal 
Affirmed. 

Jameson,  Joes  &  Hay,  for  appellants.  J.  T. 
Markey  and  Hanna  &  Dally,  for  appellees. 

WILEY,  O.  J.  The, record  In  this  cause 
was  filed  on  October  25,1906,  and  on  tlie  Joint 
petition  of  the  parties  it  was  advanced.  In 
the  court  below  a  demurrer  to  appellees' 
complaint  was  overruled.  Appellants  an- 
swered in  two  paragraphs,  to  each  of  which 
a  demurrer  for  want  of  facts,  was  addressed 
and  sustained.  All  of  these  mlings  are  as- 
signed as  errors. 

In  their  complaint  appellees  aver  that  they 
are  male  dtisens  of  tbe  United  States  and 
for  more  than  five  years  last  past  have  been 
legal  residents  of  the  city  of  Indianapolis 
and  are  legal  householders  therein;  that  the 
appellants  are  the  election  commissloDers  for 
the  city  of  Indianapolis  for  tbe  monldpal 
election  to  be  held  November  7,  1905;  that 
the  appellee  Sullivan  and  more  than  300 
other  householders  of  Indianapolis,  no  one  of 
whom  has  signed  the  petition^f  any  ptlter 
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candidate    for   school    commlgeioner    to    be 
elected  at  tracb  election,  signed  and  acknowl- 
edged before  a  notary  pilblic,  and  delivered 
to  Jacob  P.  Dunn,  comptroller  of  said  dty, 
more  than  40  days  before  November  7,  1905, 
a  petition  In  writing,  presenting  the  name,  as 
a  candidate  for  election  as  a  member  of  the 
board  of  school  commlasloners  of  said  dty, 
of  John  H.  Emrlch,   who  Is  more  than  25 
years  of  age,  a  resident  of  the  city  of  Indian- 
apolis, and  has  been  snch  for  more  than  three 
years   last  past,    and   whom   snch   petition 
named  as  a  candidate  for  the  term  of  office 
of  school  commissioner  commencing  Janxiary 
1,  1906.    It  Is  further  averred  that  the  ap- 
pellee Deem  and  more  than  300  other  honse- 
holdN«  of  Indianapolis,  no  one  of  whom  had 
signed  a  petition  for  any  other  candidate 
for  school  commissioner,  signed  and  presented 
a  petition  to  the  comptroller,  duly  acknowl- 
edged, etc.,  similar  In  all  reelects  to  that 
above  Indicated,  naming  WlUlam  M.  Taylor 
as  a  candidate  for  said  office,  and  averring 
facts  showing  his  eligibility  therefor,  for  the 
term    commencing    January  1,    1D08.    It  Is 
further  averred  that  more  than  40  days  be- 
fore November  7,  1906,  similar  petitions  were 
filed,    signed,    and   acknowledged   before   a 
notary  pobllc  by  more  than  300  honseholdera 
of  said  dty,  who  had  signed  no  petition  for 
other  candidates,  and  delivered  the  same  to 
■aid   comptroller,,  presenting   the   names  of 
Charles  W.  Mooree,  Henry  O.  Slckels,  and 
Andrew  M.  Sweeney  as  candidates  for  said 
office,  deslgnatjing  said  three  persons  as  can- 
didates for  the  term  commencing  January  1, 
1906.    It  Is  again  averred  that  more  than  40 
days  before  the  da,te  of  the  election  i>etltlons 
were  filed  by  more  than  300  householders  of 
eald  city,  no  one  of  whom  had  signed  any 
other  petition,  presenting  the  names  of  Mat- 
thew H.  Oamden  and  William  H.  Leedy  as 
candidates  for. said  office  for  the  term  com- 
meDdng  Janoaty  1,  1906.    It  Is  also  charged 
that  additional  petitions  were  filed  40  days 
before  the  election  by  more  than  300  hoase- 
bolders,  none  of  whom  had  signed  similar 
petitions,    presenting    the    names    for  said 
office  of  Amelia  Keller  3uehleK,  Julius  A. 
Haag,  Joseph  H.  Keller,  Charles  O.  Lowry, 
Clarence  L.   Marlatt,   and  Frank   Morrison, 
but  that  no  petition  In  behalf  of  any  of  said 
persons  last  named  "Indicates  any  term  for 
which  snch   persons   so   named  are  candi- 
dates."   It  is  then  alleged  that  ai^llees  are 
informed  and  believe,  and  charge  the  fact 
to  be,  that  all  the  persons  In  whose  behalf 
petitions  have  been  filed  as  candidates  for 
school    commissioners    are  eligible  to    said 
office;  that  no  petition  for  the  nomination  of 
any  candidate  has  been  or  Is  acknowledged 
before  any  notary   public,  or  other   officer 
authorized  to  take  acknowledgments,  saving 
and  excepting  only  the  petitions  in  behalf  of 
John  H.  Emrlch,  William  M.  Taylor,  Charles 
W.  Moores,  Henyy  C.  Sickels,  and  Andrew  M. 
Sweeney;  and  that  no  petition  saving  and 
oxceptlng  those  of  the  five  last  named  can- 


didates and  Matthew  H.  Camden  and  Wil- 
liam H.  Leedy  designate  the  term  for  which 
the  candidate  named  shall  be  voted  for  at 
said  election.  It  is  further  charged  that  ap- 
pellants, as  election  commissioners,  are  pro- 
posing and  threatening  to  place  upon  the 
offldal  ballot  to  be  printed  by  them  and  to 
be  voted  at  such  election  the  names  of  all  of 
said  candidates  for  whom  petitions  have  been 
filed,  notwithstanding  the  fact  that  hut  five 
of  said  candidates  have  been  presented  by 
petitions  properly  acknowledged;  that  ap- 
pellants are  proposing  to,  ahd  "unless  ret 
strained,  will,  print  the  offidal  ballot,  con^ 
talnlng  simply  the  names  of  snch  candidates 
as  have  been  nominated  for  school  com- 
missioners, without  designating  upon  such 
ofBdal  ballots  the  terms  for  which  such  can- 
didates have  been  respectively  nominated"; 
that  if  such  election  conunissioners  should 
proceed  It  would  Involve  the  election  and  the 
election  officers  and  board  of  canvassers  In 
doubt  and  confusion  and  render  It  difficult  to 
tell  what  candidates.  If  any,  have  been  prop- 
erly elected'  at  such  election,  and  would  be 
productive  of  litigation,  and  might  deprive 
the  parties  of  the  rights  which  they  possess 
not  only  to  nominate  candidates  for  such 
office  to  be  assured  that  all  other  candidates 
for  such  office  had  been  nominated  in  con- 
formity with  the  provisions  of  the  law.  It 
is  then  averred  that  the  two  candidates 
whose  petitions  appellees  have  signed,  %o  wit, 
EUarlch  and  Taylor,  have  no,  opposition  at 
such  election,  a^d  if  the  names  of  all  can- 
didates for  school  commissioners  should  be 
printed  together  upon  the  offidal  ballot,  with- 
out indication  as  to  the  terms  for  which  said 
candidates  have  been  nominated,  in  the  event 
any  other  candidate  should  receive  more 
votes  than  said  Emrlch  and  Taylor,  it  is 
"probable  that  the  board  of  canvassers  of 
the  dty  of  Indianapolis  would  certify  such 
other  candidates  as  elected  to  the  place  for 
which-  said  Emrlch  and  Taylor  were  candi- 
dates, and  that  thereby  lasting  and  irrepara- 
ble damage  would  be  done  to  the  plaintiffs, 
and  that  plaintiffs  have  no  adequate  remedy 
at  law  for  the  redress  of  the  grievances  here- 
in complataed  of,  and  that  it  is  impossible 
to  fix  accurately  In  dollars  and  cents  the 
damage  plaintiffs  are  likely  to  sustain  by 
reason  of  the  wrongful  and  unlawful  acts  of 
the  defendants  herein,  if  suffered  to  confine; 
that  no  penalties  whatever  are  provided  by 
the  law  for  the  unlawful  and  wrongful  acts 
of  the  defendants;  and  that  injunctive  relief 
is  necessary  to  restrain  the  continued  wrong- 
ful acts  of  the  defendants,  and  unless .  the 
same  Is  given  It  would  be  necessary  to  re- 
sort to  a  multiplicity  of  suits  In  the  future  to 
determine  the  rights  of  the  various  candi- 
dates." The  prayer  of  the  complaint  is  that 
the  appellants,  constituting  the  board  of 
election  commissioners,  be  perpetually  enjoin- 
ed from  printing  upon  the  official  ballots  for 
school  commissioners  the  names  of  any  other 
candidates  th^  the  five  persons,  petitions  for 
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whose  names  were  duly  acknowledged,  name- 
ly, Bmrlch,  Taylor,  Moores,  Slckels,  and 
Sweeney,  and  that  appellants  be  perpetually 
enjoined  from  printing  upon  said  ballots  the 
names  of  any  candidates  for  school  commis- 
sioners without  designating  upon  the  official 
ballot  the  term  for  which  said  candidate  is 
named,  whether  it  be  for  the  term  commen- 
dng  January  1,  1906,  or  January  1,  ld08. 

The  first  paragraph  of  appellants'  answer 
admits  that  petitions  designating  all  of  the 
13  names  mentioned  in  the  complaint  were 
filed  as  all^^  therein,  but  denies  that  ap- 
pellees Intend  to  and  will,  unless  restrained, 
print  an  ofiScial  ballot  containing  simply  the 
names  of  such  candidates  as  have  been 
named  for  school  commissioners,  without 
designating  upon  such  official  ballots  the 
terms  for  which  said  candidates  have  been 
respectlyely  nominated;  but,  on  the  contrary, 
appellees  aver  and  allege  the  fact  to  be  that 
they  intend  to  and  will,  if  permitted,  desig- 
nate and  have  printed  on  the  official  ballot 
"the  office  and  term  of  office  for  which 
each  of  said  candidates  will  be  voted  for, 
and  that  said  defendants  intend  to  and  will, 
unless  restrained  and  enjoined  from  so  doing, 
designate  on  said  ballot  and  print  thereon  the 
name  of  Amelia .  Keller  Buebler,  Julius  C. 
Haag,  Joseph  H.  Keller,  Charles  O.  Lowry, 
Clarence  R  Marlatt,  and  Frank  Morrison  as 
candidates  to  be  voted  for  for  school  commis- 
sioners for  the  term  commencing  January  1, 
1906.  In  their  second  paragraph  of  answer 
appellants  admit  that  the  petitions  of  all  of 
the  13  persons  named  in  the  complaint,  desig- 
nating them,  were  filed  as  alleged  In  the  com- 
plaint, but  they  deny  that  they  Intend  to 
and  will,  unless  restrained,  print  the  official 
ballot  containing  simply  the  names  of  such 
candidates  without  designating  the  terms  for 
which  said  candidates  have  been  respectively 
named;  but,  on  the  contrary,  allege  that  since 
the  filing  of  said  petitions  the  candidates 
Buebler,  Haag,  Keller,  Lowry,  Marlatt,  and 
Morrison,  by,  and  with  the  consent  of  each 
and  all  the  petitioners,  have  elected  and  des- 
ignated in  writing,  duly  acknowledged,  the 
term  of  office  for  which  they  intend,  and  in- 
tended at  the  time  the  petition  was  filed,  to 
be  candidates;  and  that  appellees  Intend  to 
and  will,  if  not  restrained,  designate  and 
print  on  the  official  ballot  the  office  and  the 
particular  term  of  office  for  which  each  of 
said  candidates  will  be  voted  for,  to  wit, 
Buehler,  Haag,  Keller,  Lowry,  Marlatt,  and 
Morrison,  for  the  term  commencing  January 
1, 1906,  "according  to  the  choice  so  expressed 
by  said  candidates  and  their  respective  pe- 
titioners." 

Upon  the  action  of  the  court  in  sustain- 
ing the  demurrer  to  the  first  and  second  para- 
graphs of  their  answer,  appellants  declined 
to  plead  further,  and  the  cause  was  submit- 
ted to  the  court  upon  the  complaint  Such 
proceedings  were  had  that  the  court  entered 
a  decree  perpetually  enjoining  the  board  of 
election  commissioners  from  printing  upon 


the  official  ballots  for  school  commissioners 
any  other  names  than  those  of  Emrlcb,  Tay- 
Iw,  Moores,  Sickels,  Sweeney,  Camden,  and 
Leedy,  and  that  "said  defendants  and  each  of 
them  and  their  agents  and  employte  be,  and 
they  are  hereby,  perpetually  enjoined  from 
printing  upon  said  ballots  the  names  of  any 
candidate  for  school  commissioner,  without 
designating  upon  the  official  ballot.  In  con- 
nection with  the  name  of  such  candidate,  the 
term  for  which  said  candidate  is  named,  and 
whether  It  be  for  the  term  commendng 
January  1, 1906,  or  for  the  term  commencing 
January  1,  1908."  The  antagonistic  posi- 
tions upon  which  the  contending  parties 
base  their  rights  are  clearly  manifest  by  the 
facts  averred  both  In  the  complaint  and  an- 
swer. 

The  two  basic  propositions,  upon  which  all 
others  must  depend,  are:  (1)  That  of  ap- 
pellees, to  wit,  that  the  board  of  election  com- 
missioners have  no  authority  to  print  upon 
the  official  ballots  the  name  or  names  of  any 
candidate  or  candidates,  whose  petltiooa 
designating  them  as  such  do  not  specify  the 
term  for  which  they  are  to  be  elected,  and 
where  the  petitioners  have  not  acknowledged 
the  execution  of  the  petitions  before  some  of- 
ficer authorized  to  take  acknowledgments. 
(2)  That  of  appellants,  to  wit,  that  where 
the  petitions  show  that  the  candidates  are 
eligible  to  the  office  and  are  signed  by  the 
requisite  number  of  legal  petitioners,  ev&i 
though  the  petition  does  not  designate  tlie 
term  for  which  the  nominations  are  madSi  It 
is  the  duty  of  the  board  to  place  such  name  or 
names  on  the  official  ballot,  and  also  to  desig- 
nate thereon  the  term  for  which  such  can- 
didates are  to  be  voted.  From  the  decree 
entered  by  the  trial  court,  It  is  likewise  evi- 
dent that  It  did  not  adopt  the  view  In  whole 
of  either  party,  for  It  held  that  the  only 
names  of  candidates  that  should  go  upon  Ote 
official  ballots  were  those  whose  petitions 
designated  the  term  for  which  they  ^onld 
be  elected,  notwithstanding  the  petition  of 
two  of  the  candidates,  to  wit,  Camden  and 
Leedy,  were  not  acknowledged  by  the  nomi- 
nators. The  trial  court,  therefore.  In  terms 
held  that  the  acknowledgment  by  the  peti- 
tioners was  not  requisite  to  the  validity  of 
the  petition,  but  that  to  make  the  petition 
valid  It  was  requisite  that  it  should  desig- 
nate the  term  for  which  the  candidate  -was 
to  be  voted. 

The  office  of  school  commissioner,  created 
by  the  act  approved  March  4, 1899  (Acts  1890, 
p.  434,  c  200),  and  the  amendatory  act  ap- 
proved January  29,  1903  (Acts  1903,  p.  5. 
c.  3),  is  the  only  elective  office  under  the  laws 
of  this  state  which  is  not  subject  to  the  con- 
trol of  political  parties,  and  candidates  for 
which  cannot  be  nominated  by  political  or- 
ganizations. The  act  creating  the  office  and 
providing  the  manner  In  which  candidates 
therefor  might  be  placed  upon  the  official 
ballot  has  therefore  wisely  divorced  the  man- 
agement and  control   of  public   schools    in 
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cities  that  come  within  the  act  from  the  In- 
trigues and  manipulations  of  all  political 
parties.  The  only  manner  in  which  an 
elector  can  become  a  candidate  for  such  of- 
fice is  by  the  petition  of  not  less  than  300 
householders  of  the  municipality.  When  the 
act  of  1899  and  the  amendatory  act  of  1903 
were  passed,  the  law  provided  for  biennial 
elections  in  the  city  of  Indianapolis,  and  such 
elections  were  not  held  in  connection  with  the 
general  elections  for  state  and  county  offices. 
The  apparent  confusion  which  presents  It- 
self In  this  case  upon  the  facts  disclosed  by 
the  record  has  arisen  by  reason  of  the  pro- 
visions of  the  act  approved  March  6,  1906, 
that  elections  for  city  and  state  offices  in 
cities  of  the  class  of  Indianapolis  shall  be 
held  on  the  first  Tuesday  after  the  first  Mon- 
day in  November  in  the  year  1905,  and  on 
the  same  day  every  four  years  thereafter. 
Acts  1905,  pp.  239,  240,  c.  129,  i  43.  Under 
section  4  of  the  act  of  1899  (Acts  1899,  p. 
436,  c.  200),  the  term  of  three  of  the  present 
school  commissioners  of  the  city  of  Indian- 
apolis will  expire  on  the  31st  of  December, 
1906,  while  the  term  of  the  other  two  mem- 
bers will  not  expire  until  two  years  there- 
after. By  reason  of  the  provisions  of  the 
act  of  1905,  supra,  postponing  the  city  elec- 
tion until  the  first  Tuesday  after  the  first 
Monday  in  November,  1905,  and  providing  for 
elections  every  four  years  thereafter,  it  be- 
comes necessary  to  elect  at  the  election  of 
1906  five  school  commissioners,  Instead  of 
three.  Seven  of  the  petitions  nominating 
candidates  for  this  office  have  specified  the 
terms  for  which  such  nominations  have  been 
made,  while  six  of  them  do  not  specify  any 
term.  It  is  very  earnestly  contended  by  ap- 
pellants that,  notwithstanding  the  omission 
In  the  six  respective  petitions  to  designate 
the  term  for  which  the  candidates  are  to  be 
▼oted  for.  It  is  within  the  power  of  the  elec- 
tion commissioners  of  the  city  to  designate 
upon  the  ballots  such  terms,  and  which  they 
aver  In  their  answer  they  intended  to  do, 
and  will  do  unless  enjoined. 

To  determine  the  merits  of  the  controver- 
sy It  becomes  Important  at  the  threshold  of 
the  case  to  look  to  the  statutes  which  make 
provision  for  such  nomination  and  elections. 
Section  1  of  the  amendatory  act  of  1903  (Acts 
1906,  pp.  6,  6,  c.  8)  is  as  follows :  "The  said 
board  of  school  commissioners  shall  be  elect- 
ed, except  as  specified  in  section  4  of  this 
act,  on  the  general  ticket  for  a  term  of  four 
years,  by  the  voters  of  such  city  qualified 
to  vote  at  its  city  elections.  The  members  of 
such  board  shall  be  elected  at  the  regular 
dty  election  of  such  dvll  dty,  and  shall  be 
taken  from  the  dty  at  large  without  reference 
to  districts,  aUd  such  election  shall  be  held 
under  the  provislona  of  the  general  laws 
governing  such  dty  elections,  so  far  as  they 
are  not  Inconsistent  with  the  provisions  of 
this  act  •  •  *  Not  later  than  forty  days 
before  any  election  for  members  of  the  board 
of  school  commissioners,  provided  for  In  this 


act,  householders  of  said  dty  may  present 
names  of  candidates  for  election  as  mem- 
bers qf  said  board  of  school  commissioners 
by  filing  the  nominations  In  the  office  of  the 
comptroller  of  said  dty  in  the  following 
manner:  Each  candidate  shall  be  proposed 
in  writing  by  not  fewer  than  300  household- 
ers of  said  dty.  No  more  than  one  candidate 
may  be  named  In  any  one  petition  and  no 
person  may  sign  more  than  one  petition  for 
any  one  election.  Upon  the  filing  of  such 
petitions  in  the  office  of  the  comptroller,  as 
aforesaid,  the  comptroller  shall  place  the 
same  in  the  public  files  of  hU  office,  and  for 
five  days,  the  last  of  which  shall  not  be  less 
than  thirty  days  before  the  election,  be  shall 
publish  the  names  proposed  tu  two  dally 
newspapers  of  the  dty,  and  at  the  time  re- 
quired by  law  shall  certify  such  nominations 
to  the  regular  board  of  election  commissioners 
for  said  city  election.  •  •  •  The  election 
commissioners  shall  prepare  ballots  the  color 
and  quality  of  whose  paper  shall  be  the  same 
as  that  of  the  regular  city  ballots.  The  bal- 
lots so  prepared  shall  contain  the  names  of 
all  such  candidates  arranged  In  alphabetical 
order  in  columns  according  to  the  follow- 
ing method:  The  names  of  candidates  for 
each  term  shall  be  printed  in  a  separate 
column.  Those  for  the  regular  term  in  the 
first  column,  and  those  to  fill  vacancies  in 
the  second  column,  and  such  names  shall  be 
printed  ui>on  the  ballots  in  rotation  in  such 
manner,  as  nearly  as  possible,  that  the  name 
of  each  candidate  shall  appear  at  the  head  of 
the  coliunn  for  his  term,  whether  the  regular 
or  the  vacancy  term,  as  often  as  that  of  any 
other  such  candidate  shall  so  appear,  and  in 
the  second  place  a  like  number  of  times, 
and  so  on.  In  printing  the  ballots  the  posi- 
tions of  the  several  names  shall  be  changed 
as  many  times  as  there  are  candidates  to  be 
voted  for.  In  changing  the  names  the  print- 
er shall  take  the  name  at  the  head  of  the 
column  and  put  It  at  the  foot,  raising  the 
remainder  of  the  column,  so  that  the  name 
that  was  second  before  the  change  shall  be 
first  after  the  change."  It  is  further  pro- 
vided "that  there  shall  be  nothing  on  the 
fact  of  said  ballots,  except  as  otherwise  pro- 
vided herein  and  except  the  names  of  the 
candidates  and  the  respective  terms  for  which 
they  are  candidates,  together  with  the  square 
in  front  of  each  name,  and  a  statement  at 
the  head  of  each  column  of  the  number  of 
candidates  for  that  term  for  which  the  elect- 
or may  vote,  and  that  the  elector  shall  in- 
dicate his  choice  by  marking  a  cross  In  the 
square  opposite  the  name  of  each  candidate 
for  whom  he  votes  and  not  elsewhere."  It 
becomes  the  duty,  under  the  statute,  for  the 
comptroller  to  certify  to  such  nominations  to 
the  regular  board  of  election  commissioners 
for  the  dty. 

'  If  it  were  not  for  the  fact  that  five  school 
commissioners  are  to  be  elected  in  the  No- 
vember election,  1905,  instead  of  three,  no 
confusion  could  arise  on  account  of  the  peti-J 
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tions  for  nominations  not  designating  the 
term  or  terms  for  wblcta  the  candidates  were 
to  stand.  It  is  conceded  by  both  parties  that 
If  there  trere  only  three  candidates  to  be 
elected,  the  terms  of  which  would  commence 
January  1,  1908,  the  petitions  would  not  be 
void  for  a  failure  to  designate  the  term. 
Section  1  of  the  act  of  1903,  supra,  provides 
that  the  election  of  school  commissioners 
"shall  be  held  under  the  provisions  of  the 
general  laws  governing  such  city  elections 
so  far  as  they  are  not  inconsistent  with  the 
provisions  of  such  act."  Section  12  of  the 
act  approved  March  4,  1905  (Acts  1905,  p. 
193,  c  113),  entitled  "An  act  concerning 
elections,"  provides  that:  "No  name  upon 
ahy  ballot  for  nomination  shall  be  considered 
by  the  city  or  county  board  of  election  com- 
missioners unless  the  same  be  signed  by  the 
petitioner  in  person,  or  by  his  mark  duly 
attested;  and  no  petition  for  nomination 
shall  be  effectual  to  authorize  the  name 
petitioned  for  to  appear  upon  the  official 
ballot  unless  the  slgDRtures  of  such  petlton 
to  the  number  required  by  law  shall  be 
duly  acknowledged  before  some  officer  au- 
thorized to  take  acknowledgmenta"  Statr 
utes  that  afFect  the  franchise  rights  of  the 
electors  should  receive  a  reasonable  end 
liberal  construction  to  the  end  that  sudi 
rights  should  not  be  abridged,  but  It  Is. im- 
portant, also,  that  all  such  statutory  provi- 
sions should  be  substantially  complied  with 
that  the  rights  of  the  public  as  well  as  the 
rights  of  the  individual  elector  should  be 
preserved.  It  is  the  rule  that  an  act  regu- 
lating elections  should  not  be  extended  by 
construction  beyond  the  letter  thereof,  so 
as  to  deprive  an  elector  of  his  right  to  suf- 
frage, but  courts  should  restrict  the  ex- 
ceptions which  exclude  the  ballot,  where 
the  spirit  and  Intention  of  the  law  are  not 
tiiereby  violated.  10  Am.  &  Eng.  Bncy. 
Law,  689;  Kirk  v.  Rhoads,  46  Oal.  399;  Kel- 
logg V.  Hickman,  12  Oolo.  256.  21  Pac.  325; 
Druliner  v.  State,  29  Ind.  308;  Stanley  y. 
Manly,  35  Ind.  275;  State  T.  Pbillipa,  63 
Tffic.  393,  51  Am.  Rep.  646.  It  is  the  uni- 
versally accepted  doctrine  In  a  republican 
form  of  government  that  an  elector  has  a 
right  to  cast  a  free  ballot  and  to  cast  it 
for  the  candidate  of  his  choice,  provided 
the  name  of  such  candidate  legally  appears 
upon  the  official  ballot  Here  the  only 
mode,  as  we  have  seen,  of  nominating  can- 
didates for  the  office  of  school  commij»> 
sioner,  is  by  petition,  signed  by  not  less  than 
300  householders,  and  by  filing  such  petitions 
of  nominations  In  the  office  of  the  comptrol- 
ler of  the  city  not  less  than  40  days  be- 
fore the  date  of  the  election.  As  appears 
by  the  record,  at  least  3,600  householders 
Indicated  their  choice  of  candidates  by  fif- 
ing 13  separate  petitions,  naming  13  candi- 
dates for  whom  they  desired  to  vote.  If  j 
they  have  shown  a  snbstnntlal  compliance 
with  the  provisions  of  the  statute  in  mak- 


ing such  nominations,  they  should  not  be 
denied  the  right  to  cast  their  votes  for  such 
candidates. 

The  nomination  of  any  candidate  for  an 
office,  whether  it  be  by  convention,  petition, 
or  otherwise,  necessarily  Implies  the  naming 
of  such  candidate  and  the  particular  office 
for  which  he  is  nominated.  This  suggestion 
brings  us  to  the  consideration  of  the  first 
question  presented  by  the  assignment  of  er- 
ror, to  wit,,  the  sufficiency  of  the  complaint 
Among  other  things,  it  is  averred  that 
appellants,  constituting  the  board  of  election 
commissioners,  "unless  restrained,  will  print 
on  the  official  ballot  containing  simply  the 
names  of  such  candidates  as  having  been 
named  for  school  commissioners,  without 
designating  upon  such  official  ballots  the 
terms  for  which  such  candidates  have  been 
respectively  named."  If  for  no  other  rea- 
son this  averment  Is  sufficient  to  entitle  ap- 
pellees to  injunctive  relief,  and  makes  the 
complaint  good.  Six  of  the  petitions  do  not 
designate  the  term  of  office  for  which  the 
respective  candidates  are  nominated,  and, 
as  school  commissioners  are  to  be  elected  at 
the  November  city  election  for  two  separate 
and  distinct  terms,  such  petitions  are  void 
for  uncertainty.  True,  these  petitions  name 
certain  candidates  and  state  that  they  are  to 
be  candidates  for  the  office  of  school  com- 
missioner; yet  they  fail  to  specify  the  taua 
for  which  they  are  to  serve,  and  unless  it 
is  within  the  power  of  the  board  of  election 
comnaissioners  to  supply  this  essential  re- 
quirement, end  to  designate  for  the  peti- 
tioners and  candidates  the  respective  term 
or  terms  for  which  they  are  to  be  elected,  the 
failure  to  designate  such  terms  In  the  peti- 
tion Is  fatal. 

This  brings  us.  to  the  consideration  of  the 
sufficiency  of  the  answers.  The  board  of 
election  commissioners  of  the  city  of  Indian- 
apolis is  a  creature  of  legislative  enactment, 
and  such  board  derives  its  power  and  au- 
thority from  the  statute.  The  city  dertc 
is  ex  officio  a  member  of  such  board,  and  he 
appoints  the  other  two  members  npoq  the 
recommendation  or  nomination  of  the  dtair^ 
man  of  the  two  political  parties  casting  the 
greatest  number  of.  votes.  It  is  the  duty 
of  such  board  to  prepare  and  have  printed 
and  distributed  the  ballots  to  be  used  in 
tbe  election.  Their  duties  are  wholly  miniB- 
teriaL  The  statute  confers  upon  the  board 
some  latitude  in  certain  matters.  Sections 
6215-6220b,  Bums'  Ann.  St  1901.  But  as 
the  latitude  therein  given  to  the  board  has 
no  application  to  the  question  involved,  we 
omit  to  set  out  the  statute  or  to  cocanaent 
thereon.'  It  is  urged  upon  behalf  of  appel- 
lants that  the  spirit  and  letter  of  the  law 
is  that  the  board  can  make  such  changes, 
subject  to  restrictions,  in  preparlns  and 
printing  the  ballot  as  to  make  it  a  legal 
ballot,  and  that  as  six  of  the  petitions 
fall  to  designate  the  term  or  terms  for  which 
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the  candidates  were  nominated,  the  boatdJs 
clothed  with  power  to  bo  designate  tind 
place  their  names  npon  the  iMlIots  ae^ordtng^ 
ly.  It  1b  alBO  claimed  that,  as  the  statute 
does  not  reqnlre  that  the  petition  of  nomlr- 
nation  shonld  designate  the  tenn,  the  candt* 
dates  have  the  right.  It  exercised  within  a 
reasonable  time,  In  any  other  effectlTe  way, 
and  that  the  board  would  have  the  right  to 
act  upon  snch  election  by  the  candidates,  and  i 
print  the  ballots  accordingly^ 

The  material  substance  of  the  first  para- 
graph of  answer  Is  that  appellants  propose 
to,-  and  will,  unless  restrained,  place  npon 
the  ballots  the  names  of  the  six  candidates, 
whose  petitions  for  nominations  do  not 
specify  any  term,  for  the  term  commencing 
January  1,  1906.  The  second  paragraph  Is 
to  the  effect  that,  since  the  filing  of  the 
iwtltlons,  the  six  candidates  therein  named, 
by  and  with  the  consent  of  the  petitioners, 
"have  elected  and  designated  in  writing, 
duly  acknowledged,  the  term  and  the  office 
for  which  they  Intend,  and  Intended  at  the 
time  the  petition  was  filed,  to  be  candidate^," 
and  that  such  board  will,  unless  restrained, 
place  their  names  upon  the  ofilcial  ballot  for 
the  term  beginning  January  1,  1906.'-  It 
should  be  noted  by  these  averments  of 
answer  that  the  six  candidates  elected  to 
stand  for  the  term  commencing^anuary  1, 
1906,  and  that  they  did  so  with  the  con- 
sent of  the  petitioners.  Under  the  first 
paragraph  of  answer  it  clearly  appears  that 
appellants  intend  to  arbitrarily  determine 
for  themselves  the  term  of  oflElce  for  which 
the  six  candidates  should  stand  for  election, 
without  regard  to  the  wishes  of  the  candi- 
dates or  the  i>etltioners.  If  they  have  ■ 
light  to  do  this,  they  have  an  equal  right  to 
arbitrarily  say  that  three  of  the  candidates 
shall  stand  for  election  for  the  term  com- 
mencing January  1,  1906,  and  that  the  other 
three  shall  be  elected  for  the  term  beginning 
Jannaiy  1,  1908.  We  are  clearly  of  the 
opinion  that  they  possess  no  such  authority, 
and  hence  the  demurrer  to,  that  paragraph 
was  properly  sustained. 

As  above  stated,  the  statute  requires  that 
BDcb  petitions  must  be  filed  not  later  than 
40  days  befwe  the  election.  The  second  para- 
graph of  answer  does  not  aver  that  the  elec- 
tion of  the  six  candidates  to  stand  for  the 
term  to  begin  January  1,  1906,  was  made 
within  the  40  days  before  the  election.  A 
pleading  will  always  be  construed  most 
strongly  against  the  pleader,  and,  as  no  di- 
rect avermoit  is  made  that  the  election  of 
Ote'  candidates  was  within  the  40  days,  it 
will  be. presumed  that  it  was  not  so  made. 
We  have  no  doubt  but  what  a  petition  of  this 
character  could  be  withdrawn,  after  It  hac| 
been  filed,  for  amendment^  If  it  was  done 
within  the  statutory  period;  but,  being  void 
In  the  flirst  instance  for  uncertainty,  it  could 
not  be  legalized  and  be  made  effective  by 
■acta  amendment  after  the  expiration  of  the 
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statutory  period.  We  think  tbat  the  election 
of  the  six  candidates  named  In  the  petitions 
to  stand  for  the  term  beginning  January  1, 
1906,  as  indicated  by  the  answer,  must  be 
regarded  as  a  material  and  essential  amend- 
ment to  the  petitions.  After  the  expiration  of 
the  statutory  period  neither  the  petitioners  nor 
the  candidates  could  exercise  any  control  or 
authority  over  the  petitions  thus  filed.  They 
became  public  documents,  and  were  in  the  ens- 
tody  and  control  of  an  authorized  statutory 
officer.  In  fixing  and  designating  the  time  for 
which  such  petitions  have  to  be  filed,  the 
legislature,  no  doubt;  had  in  mind  some  use- 
ful purpose  in  the  Interest  of  the  public.  The 
comptroller,  who  la  made  the  custodian  of  the 
petitions,  and  wltb  whom  they  must  be  filed, 
is  required  to  place  "the  same  in  the  public 
files 'of  his  office  and  after  five  days,  the  last 
of  which  shall  not  be  less  than  thirty  days 
before  the  election,  he  shall  publish  the 
names  proposed  in  two  dally  newspapers  of 
the  city,"  etc.  This  provision  of  the  statute 
implies  that  In  such  publication  he  shall  state, 
not  only  the  names  of  the  candidates,  but  the 
office  or  offices  for  which  they  have  been 
nominated.  It  is  evident,  therefore,  that  the 
purpose  of  the' Legislature  in  requiring  these 
several  specific  things  to  be  done  was  to  give 
the  electors  of  the  city  timely  notice  of  the 
candidates  for  whom  they  might  desire  to 
vote  and  the  specific  office  for  which  such 
candidates  were  to  be ,  elected.  The  mere 
naming  of  a  candidate  for  the  office  of  school 
commissioner,  without  designating  the  term 
for  which  be  was  to  be  elected,  where  mem- 
bers of  the  board  are  to  be  elected  ibr  two 
separate;  and  distinct  terms  at  the  same  elec- 
tion, would  not  be  naming  snch  candidates 
for  any  specific  office. 

In  our  judgment  there  is  no  more  warrant 
In  law  for  doing  what  appellants  are  pro- 
poslag  to  do,  as  Indicated  in  their  answer, 
than  there  would  be  in  allowing  and  recogniz- 
ing the  right  of  any  person  who  desires  to 
be  a  candidate  for  a  public  office  to  file  his 
petition  of  nomination  after  the  expiration 
of  the  statutory  period,  and  the  election  com- 
missioners then  pladng  his  name  upon  the 
official  ballot  as  a  candidate.  In  such  case 
all  would  agree  that  such  person  would  have 
no  legal  standing  as  a  candidate  and  acquired 
no  right  to  be  voted  for.  If  the  election  com- 
missioners can  do  what  they  propose  In 
this  case,  it  would  be  equivalent  to  an  as- 
snmption  of  power  on  their  part  to  place  the 
name  of  a  candidate  upon  the  ballot  who  had 
not  be&i  designated  as  such  in  any  mode 
known  to  the  law.  The  law  provides  for  the 
election  of  three  members  of  the  board  of 
commissioners  for  eacb  county  In  the  state. 
Suppose  a  political  party,  at  a  regularly 
called  convention,  should  nominate  three  can- 
didates for  commissioners  without  designat- 
ing the  districts  they  were  to  represent  and 
so  certify  such  nominations  as  required  by 
law.  The  board  of  election  commissioners, 
when  they  come  to  prepare  and  print  the 
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ballots,  wonld  lii  oach  case  bave  no  autborlty 
to  do  what  the  convention  omitted  to  do,  and 
amend  the  nominations  by  designating  the 
districts.  After  the  expiration  of  the  statu- 
tory period  of  40  days,  the  petitions  for  nom* 
Inatlons,  so  far  aa  the  petitioners  are  con- 
cerned, become  frmctus  officio,  for  they  bare 
then  discharged  their  functions  and  can  not 
be  amended. 

It  has  been  held  that  where  a  statute  re- 
quires  a  certificate  of  nomination  to  designate 
the  particular  office  for  wiilch  the  person 
named  in  the  certificate  was  nominated,  and 
it  fails  to  do  so,  the  officer  with  whom  it  is 
to  be  filed  must  reject  it  State  ex  rel.  y. 
Falley,  9  N.  D.  464,  83  N.  W.  913.  It  was 
also  held  In  that  case  that  where  the  certifi- 
cate was  required  to  be  filed  30  days  before 
the  election,  and  it  was  filed  within  that 'time, 
and  bad  been  withdrawn  for  correction  and 
again  filed  29  days  before  the  election,  the 
officer  had  no  authority  to  certify  it  The 
court  said:  "The  designation  of  the  office  is 
matter  of  substance,  and  not  a  mere  formal 
matter.  •  •  •  Unless  the  office  be  named 
the  Secretary  [Secretary  of  State]  cannot  cer- 
tify the  name  of  the  county  auditor,  because 
its  place  upon  the  ticket  could  not  be  fixed." 
Quoting  from  Lucas  t.  Rlngsrud,  3  S.  D. 
355,  53  N.  W.  426,  it  was  further  said:  "The 
first  certificate  of  the  nominations  made  by 
the  Prohibition  Party,  aa  shown  by  the  ex- 
hibit, is  clearly  insufficient,  because  it  falls 
to  grive  the  residence  or  business  address  of 
any  of  the  officers  purported  to  be  nominated ; 
and  1^  also  falls  to  state  the  place  of  resi- 
dence, the  business,  and  business  addresses 
of  the  presiding  officer  and  secretary  of 
tile  convention  or  primary  meeting  at 
which  said  nominations  were  made,  and 
they  were  therefore  properly  rejected.  What 
tile  certificate  of  nomination  shall  contain 
is  brlefiy  stated  In  the  statute,  and  any 
one  who  wishes  to  avail  himself  of  the 
benefits  of  this  law  must  substantially 
comply  with  Its  requirements.  Until  this 
Is  done,  tiie  Secretary  of  State  Is  Justified  in 
refusing  to  place  such  a  document  on  file" 
In  State  ex  rel.  v.  Falley,  supra,  the  court, 
continuing,  said:  "Under  this  decision,  as 
well  as  under'  the  expressed  words  of  our 
statute,  the  certificate,  when  first  presented, 
was  clearly  tnsuffldent  and  the  Secretary 
could  not  receive  or  file  the  same.  When  the 
amended  certificate  was  presetted,  granting 
that  it  was  In  law  presetited  when  placed  In 
the  registered  mail,  •  *  *  It  was  too 
late."  The  statute  In  North  Dakota  provides 
that  certificates  of  nominations  must  be  filed 
with  tiie  Secretary  of  State  not  less  than 
30  days  before  the  date  fixed  by  law  for  the 
"election  of  the  persons  in  nomination,"  and 
In  the  case  from  which  we  last  quoted  It  was 
said:  "This  time  limit  has  been  held  manda- 
tory by  every  court  that  has  ever  passed  upon 
a  similar  statute,  as  far  as  we  can  ascertain." 
Citing  Lucas  v.  Rlngsrud,  supra;  State  v. 
Piper  (NebO  69  N.  W.  383;  Halloa  v.  Center 


(Ey.)  43  S.  W.  174  i  In  re  Cuddebadc  (Si«>.> 
39  N.  Y.  Supp.  388.  In  Howes  et  al.  v.  Turn- 
er et  aL,  Law  Reports  Common  Pleas  Divi- 
sion, VOL  1  (Engliflb)  070,  it  was  held,  where 
a  nomination  paper  was  filed  within  the  time 
allowed  by  law,  and  then  taken  away,  without 
any  Intention  of  withdrawing  It,  to  make  an 
unnecessary  amendment  by  getting  one  of  t^be 
signors  to  write  bis  Christian  name  in  full, 
instead  of  the  abbreviation,  as  it  appeared  up- 
on the  petition  when  filed,  and  then  return- 
ing it  to  the  flies  the  day  after  the  expiration 
of  the  time,  would  not  invalidate  it  but  that 
by  the  filing  of  such  petition  after  the  expira- 
tion of  the  time  the  certificate  became  a 
nullity. 

Where  there  is  more  than  one  office  to  be 
filled,  or  different  terms  of  the  same  ofi^ce  at 
the  same  election,  a  failure  to  designate  for 
which  office  or  term  of  office  the  vote  is 
intended  will  invalidate  the  ballot  10  Am. 
&  Eng.  Enc.  Law  (2d  Ed.)  7256;  Page  v. 
KuykendaU,  161  111.  319,  43  N.  E.  1114.  32 
L.  B.  A.  656;  State  v.  Griffey,  5  Neb.  165; 
MlUlgan's  Appeal,  96  Pa.  222;  Chamberlain 
et  aL  V.  Hartley  et  al.,  152  Pa.  544.  25  AtL 
572;  State  V.  Goldwalte,  16  Wis.  14a  It 
may  be  said,  we  think,  as  a  general  proposi- 
tion, that  under  the  Australian  ballot  system 
a  legal  ballot  can  only  be  prepared  and 
printed  when  it  is  done  in  substantial  com- 
pliance with  a  certificate  or  petition  of  nomi- 
nation and  the  requirements  of  the  statute 
governing  such  proceedings;  and  when  tbe 
certificate  or  petition  is  defective  In  not 
designating  the  office  to  be  filled  or  tbe  term 
of  office,  where  different  terms  of  the  same 
office  are  to  be  filled  at  the  same  election, 
a  candidate  thus  named  and  placed  thereon 
is  not  entitled  to  be  voted  for  and  a  ballot 
cast  for  him  is  a  nullity.  This  being  trae. 
there  cannot  be  in  such  case  any  legally 
designated  candidate.  These  consideratloiMi 
lead  us  to  the  conclusion  that  the  six  persona 
named  in  the  petition,  where  the  terms  for 
which  they  were  to  be  voted  were  not  desig- 
nated therein,  are  not  entitied  to  have  tbeir 
names  appear  upon  the  official  ballot  We 
reach  this  conclusion  without  considering  tbe 
question  of  the  acknowledgment  of  the  peti- 
tions by  the  petitioners. 

We  have  thus  disposed  of  every  matter  In 
dispute  between  the  parties,  exe^t  the  one, 
asserted  by  appellees,  that  it  was  an  essential 
requirement  to  acknowledge,  before  some  offi- 
cer authorized  to  take  acknowledgments,  tbe 
execution  of  the  petitions.  We  have  beld 
these  6  petitions  Invalid  upon  other  grounds. 
and  that  appellants  In  their  official  capacity 
are  not  authoriiied  to  place  the  names  of  tbe 
persons  therein  specified  as  candidates  upon 
the  ballots.  This  holding  is  favorable  to  ax>- 
pellees,  but  against  the  contention  of  appel- 
lants, who  assert  that  all  of  the  13  names 
designated  In  the  petitions  are  entitled  to  be 
placed  ui>on  the  ballots.  Appellants  are  ask- 
ing a  reversal  because  they  say  that  tbe 
trial  court  err«d  In  holding  that  tbeae  6 
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lj«rsona  wAre  not  Entitled  to  have  their  names 
appear  on  the  ballots  as  candidates.  We  bave 
clearly  indicated  In  this  opinion  that  we  are 
In  accord  with  the  conclusion  of  the  trial 
court  npon  that  proposition.  The  decree- be- 
low commanded  the  appellants  to  place  and 
print  upon  the  ballots  the  remaining  7  naxhes 
of  the  candidates  petitioned  for.  To  this 
command  appellees  yield  obedience  and  are 
contoit,  for  they  have  not  assigned  cross- 
errors,  and  close  their  brief  with  the  state- 
ment that:  "The  action  of  the  lower  court 
should  in  all  things  be  sustained."  It  logic- 
ally and  necessarily  folows  that,  If  it  was 
a  prerequisite  to  the  validity  of  the  petitions 
that  the  petitioners  should  have  acknowl- 
edged the  execution  of  the  same,  that  ques- 
tion has  ceas^  to  become  a  matter  of  contro- 
versy, and  is  therefore  eliminated  from  the 
case.  The  rights  of  the  respective  parties 
are  adjudicated  by  what  we  have  already 
Bald  in  this  opinion.  Courts  of  appeal  will 
hot  give  time  to  the  examination  or  deter- 
mination of  questions  which  will  serve  no 
useful  purpose,  nor  will  they  adjudicate  ques- 
tions unnecessary  to  the  decision  of  the  case. 
State  V.  Board,  etc.,  153  Ind.  802,  64  N.  B. 
809;  Carmel,  eta.  Go.  v.  Small,  160  Ind.  425, 
47  N.  B.  11,  50  y.  B.  476.  "We  therefore  de- 
cline to  express  an  opinion  as  to  the  necessity 
of  the  acknowledgment  of  such  petitions. 

The  Judgment  is  affirmed,  and  the  clerk  of 
this  court  is  hereby  directed  to  certify  this 
ojtlnlon  to  the  court  below  forthwith. 


(U  Ind.  App.  422) 

CHICAGO,  I,  &  L.  RT.  00.  t.  HARBL 
(No.    6,385.) 

(Appellate  Court  of  Indiana,  Division  No.  2. 
_Nov.  1,  1906.) 

1.  Caskikbs — ComBACT  or  Shipmeitt — tioa- 

TATTOir   OP    LlABILTTT — COMSIDERATIOIT. 

A  contract  limiting  the  liability  of  a  carrier 
mnst  be  supported  by  a  consideration  other  tiam 
the  delivery  of  the  goods  and  the  agreement 
to  transport 

[Ed.  Note. — ^For  cases  in   point,  see  vol.  9, 
Cent  Dig.  Carriers,  {  64S.] 

2l  Saue — CoWSTBTTCnON. 

A  clause  in  a  contract  of  shipment,  "Tariff 
rate  on  this  shipment  is  thirty  per  cent  higher 
than  the  rates  herein  named  if  shipment  is  not 
made  under  this  contract,"  was  prima  facie  evi' 
dence  of  consideration  for  stipulations  limiting 
the  carrier's  liability. 
8.  Saiix — AcnoiTS — Bdbdeit  of  Paoor. 

'  Acta  1905,  p.  58,  provides  that,  in  actions 
against  common  carriers  for  failure  to  safely 
transport  and  deliver  shipments,  it  shall  be  suf- 
ficient for  the  shipper  or  person  entitled  to 
maintain  such  action  to  allege  and  prove,  in 
tte  first  instance,  the  delivery  to  and  receipt 
by  the  carrier,  tostether  with  its  failure  to  trans- 
port or  deliver.  Udd,  that  such  statute  governs 
the  procedure  in  cases  not  founded  on  breach 
of  the  special  contract,  and  arising  after  the 
taking  effect  of  the  statute. 
4.  Same  —  Contbact  of   Shtpmemt— IirnoB- 

STATE  COUMEBCE  AOT CHOICB  OF  RATES. 

A  contract  of  shipment  containing  a  clause, 
"Tariff  rate  on  this  shipment  Is  thirty  per  cent, 
higher  than  the  rates  herein  itamed  if  shipment 
Is  not  mad*  ander.  this  contract,"  did  not  ahow 


on  the  face  of  the  eonthtiit  that'tt  was  In^ 
faibited  by  the  interstate  commerce  est,  as  not 
offering  the  shipper  a  choice  of  rates. 

Appeal  from  Superior  Court,  Marlon  Coun- 
ty; James  M.  IJeathers,  Judge. 

Action  by  Marcus  L.  Hare  against  the  Chi- 
cago, Indianapolis  &  Louisville  Railway  Com- 
pany. From  a  Judgment  In  favor  of  plaln- 
tur,  defendant  appeals.    Reversed. 

Taylor  &  Woods,  H.  R.  Kurrle,  Xj,  B.  Bw- 
bank,  and  B.  C.  Field,  for  appellant  Jame- 
son &  Joss  and  H.  J.  Brandon,  for  appellee. 

ROB7,  J.  This  Is  •  suit  to  enforce  the 
common-law  liability  of  a  common  carrier  on 
account  of  damages  suffered  by  live  stock 
while  being  transported  from  Indianapolis 
to  Chicago  by  appellant  for  appellee.  The 
complaint  was  In  one  paragraph,  and  the 
answer  was  a  general  denial. 

Appellant  offered  In  evidence  an  instru- 
ment purporting  to  be  a  special  contract  of 
carriage  between  the  parties,  limiting  the  lia- 
bility of  the  carrier  In  various  respects. 
Upon  appellee's  objection  the  court  exclud- 
ed the  offered  evidence;  the  objection  made 
being  that  the  contract  Is  Invalid  on  Its  face, 
under  an  act  of  Congress  known  as  the  "In- 
terstate Commerce  Act,"  and  for  the  rea- 
son that  appellee  was  not  offered  a  choice 
as  of  rates.  The  Instrument  contains  a 
clause  In  terms  as  follows:  "Tariff  rate  oo 
this  shipment  from  Indianapolis  to  Chicago 
Is  thirty  per  cent  higher  tlian  the  rates  here- 
in named  if  shipment  is  not  made  under  thtt 
live  stock  contract"  A  contract  IlmitlnK 
the  liability  of  a  common  carrier  must  be 
supported  by  a  consideration  other  than 
the  delivery  of  the  goods  and  the  agreement 
to  transport,  such  consideration  being  usual- 
ly found  in  a  rate  reduction.-  That  clause 
of  the  instrument  In  question  above  quoted 
tends  to  show  the  existence  of  such  consid- 
eration. Its  recitals  are  not  conclusive,  bat 
they  are  prima  facte>  and.  In  the  absence  of 
other  evidence  upon  the  subject,  would  en- 
title appellant  to  a  finding  In  its  favor.  Unit- 
ed States  Express  Go.  ▼.  Joyce^  69  N.  B.  1016, 
85  Ind.  App. ;  Ia  B.  &  W.  Ry.  Co.  t.  Hol- 
land, 162  Ind.  406,  412,  69  N.  B.  138,  63  L.  R. 
A.  948.  This  statement,  in  the  nature  of  an 
admission,  would  be  competent  against  the 
party  making  It  however  evidenced.  The 
practice  declared  in  L.  B.  &  W.  Ry,  Co.  v. 
Holland,  supra,  requires  one  who  has  signed 
a  contract  which  he  claims  is  Invalid  because 
of  the  want  of  consideration  to  aver  and 
prove  facts  from  which  the  invalidity  arises. 
Evansville  &  T.  H.  Ry.  Co.  v.  McKlnney  (Ind. 
App.)  73  N.  B.  14a  This  procedure  places 
the  burden  upon  the  shipper,  but  the  incon- 
gruity therein  Is  not  of  general  importance; 
the  procedure  in  cases  not  founded  on  breach 
of  the  special  contract,  and  arising  since  the  . 
act  of  February  27,  1905,  being  governed  by 
It    Acts  1905,  p.  58. 

The  Instrument  offered  in  eytdeace  con- 
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tains  the  statement  of  a  consideration  ngt- 
dered  by  appellant  If  there  was  In  fact  no 
consideration,  It  must  be  determined  from 
all  the  evidence  relevant;  and,  no  matter 
how  well  founded  the  claim  may  be.  It  did 
not  Justify  the  exclusion  of  the  contract. 
It  does  not  appear  upon  the  face  of 'the  con- 
tract that  It  Is  one  Inhibited  by  the  "Inter- 
state Ck>mmerce  Act,"  and,  In  the  absence  of 
extrinsic  facts,  the  court  declines  to  consider 
the  question  argued. 

Inasmuch  as  the  Judgment  will  have  to  be 
reversed  for  the  error  indicated,  other  ques- 
tions not  likely  to  arise  upon  a  retrial  do  pot 
need  to  be  talcen  up. 

Judgment  is  reversed,  and  cause  remanded, 
with  instructions  to  the  court  to  sustain  ap- 
I)ellanf  s  motion  for  a  new  trial,  and  to  per- 
mit appellee  to  amend  his  complaint  if  he 
shall  so  desire. 


(36  Ind.  ilpp.  4a) 

BARNETT  t.  THOMAS  et  al,    (No.  6,417.) 

(Appellate  Court  of  Indiaoa,  Division  No.  2. 
Nov.  2,  1905.) 

1.  Appeai/— Final  Obdxb— PAarinon.. 

An  order  for  the  sale  of  lands  in  partition, 
after  it  has  been  ascertained  ttiat  the  lands  can- 
not be  partitioned  In  kind  without  injury,  is  a 
final  disposition  of  the  caoae,  from  wtuch  an 
appeal  will  lie. 

[Ed.   Note. — For  cases   In  point,   see  vol.  2, 
Gait.  Dig.  Appeal  and  Error,  f  S  357,  450.] 

2.  PARTmoN  —  Kknts  ahd   Pbofits  —  Ao- 

COtTNTIRO. 

Where  in  partition  It  appeared  that  certain 
vt  the  co-tenants  bad  been  in  exclusive  posses- 
sion of  the  common  property,  and  had  received 
the  entire  rents  and  profits  thereof  to  the  ex- 
clusion of  another  co-tenant,  the  court  in  such 
suit  had  power  to  decree  an  accounting  of  such 
rents  and  profits. 

[Ed.  Note. — For  cases  in  point,  see  vol.  S& 
Cent  Dig.  Partition,  U  247,  24716,] 

8.  Adminisisatobs— Saixs  to  Pat  Debt»— 

Stjbplus  Pboceeds. 

A  debt  due  an  estate  from  the  heir  may  be 

retained  out  of  his  distribative  share  of  the  su^ 

plus  proceeds  of  real  estate  sold  to  pay  debts.   ■ 

4.  Pabtition— Iktebxst  or  Heibs— Irdkbted- 

NESS. 

Where  one  of  several  heirs  to  whom  certain 
real  property  descended  was  Indebted  to  the  de- 
ceased owner  and  others  were  not  so  indebted, 
such  indebtedness  should  he  considered  in  a 
partition  proceeding  in  which  the  property  was 
sold,  and  the  proceeds  directed  to  be  mstributed 
between  the  co-tenants. 

5.  Descknt   and    DiOTBiBtmoN — Advancii- 
ICENTS— Equalization— PsBBONAL   Estate. 

Under  Bums'  Ann.  St.  1901,  i  2563,  pro- 
viding that  decedent's  personal  estate  is  the 
primary  source  from  which  advancements  shall 
b«  equalized,  where  advancements  have  been 
made  to  certain  heirs  who  are  tenants  in  com- 
mon of  real  estate  sought  to  l>e  partitioned,  and 
they  converted  decedent's  personal  estate  to 
their  own  use  without  administration  to  the 
value  of  $3,<X)0,  the  purchaser  of  the  interest 
of  one  of  the  heirs  in  such  real  estate  is  entitled 
to  have  such  advancements  equalized  out  of 
such  personal  property  in  such  partition  pro- 
ceeding in  order  to  free  the  real  estate  there- 
from. 

Appeal  from  Circuit  Court  HendrlckB  Conn* 
tgr;  Thomas  J.  Gofer,  Judge. 


Suit  for  partition  by  Mary  B.  Tbomu 
and  others  against  I^evl  A.  Bamett  and  an- 
other. From  a  Judgment  in  favor  of  plain- 
tiffs, defendant  Bamett  aiH>eala.    Reveraed. 

Thad.  S.  Adams  and  Ij.  A.  Bamett,  for 
appellant    Brill  &  Harvey,  for  appellees. 

WII/BY,  0.  J.  Appellees  were  plalntifts 
below,  and  appellant  and  the  appellee  Ed- 
ward D.  Thomas  were  defendants.  In  their 
complaint  appellees  averred  that  they  and 
appellant  were  owners  In  fee  simple,  aa  ten- 
ants in  common,  of  certain  real  estate,  which 
is  specifically  described;  that  appellees  de- 
rived their  title  as  heirs  of  one  Erasmus 
D.  Thomas,  deceased,  who  died  seised  of  cer- 
tain real  estate ;  that  said  Edward  was  a  son 
and  heir  of  decedent,  and  that  bis  Interest 
in  the  real  estate  bad .  been  divested  by  a 
Judicial  sale,  and  appellant  had  acquired 
such  Interest  by  deed  from  the  sheriff;  that 
decedent  had  made  certain  advancements  to 
his  children,  specifying  the  amount  made  to 
each,  and  that  said  advancements  to  Edward 
aggregated  $666.  It  was  farther  averred 
that  the  real  estate  was  not  susceptible  of 
division  in  kind  without  injury,  and  asked 
that  it  be  sold,  that  an  accounting  be  takoa 
of  the  several  advancements,  and  that  the 
proceeds  be  divided  according  to  the  inter- 
ests of  all  the  parties.  Appellee  E^dward  IX 
Thomas  filed  an  answer,  in  which  he  admitted 
all  of  the  averments  of  the  complaint  Ap- 
pellant answered  in  four  paragraphs,  to  the 
second,  third,  and  fourth  of  which  a  demur- 
rer for  want  of  facts  was  sustained.  Ttaa 
trial  was  had  upon  the  Issues  Joined  by  tiM 
general  denial  of  appellant  and  the  ansrwer 
of  the  appellee  Edward,  and  upon  request  of 
the  parties  the  court  made  a  special  find- 
ing of  facts  and  stated  Its  conclusions  of  law 
thereon.  By  the  special  finding  of  facts  and 
the  conclusions  of  law  the  Interests  of  the 
respective  parties  were  found  and  deter- 
mined. The  court  found  that  the  real  estate 
was  not  susceptible  of  division  in  kind,  and 
that  the  same  should  be  sold,  and  the  pro- 
ceeds divided  according  to  the  interests  of 
the  parties,  as  determined  in  the  finding  and 
Judgment  A  commissioner  was  appointed  to 
make  the  sale.  Appellant's  motion  for  a  new 
trial,  for  cause  and  as  of  right  was  over- 
ruled. All  the  rulings  above  referred  to 
which  were  adverse  to  appellant  are  assign- 
ed as  errors. 

Other  questions  are  presented  by  the  rec- 
ord, but  from  the  conclusion  we  have  readi- 
ed upon  the  action  of  the  court  in  sustaining 
the  demurrer  to  the  second,  third,  and  fonrtli 
paragraphs  of  answer,  all  subsequent  ralings 
Of  which  appellant  complains  need  not  bo 
considered. 

Appellees  contend  that  the  appeal  Is  pre- 
mature for  the  reason  that  the  order  to  sell 
the  real  estate  is  not  a  final  Judgment,  and 
as  there  can  be  no  appeal  except  from  a 
final  Judgment  it  Is  Insisted  that  this  appeal 
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Bbould  b«  dlamlsaed.  An  appeal  will  lie  from 
an  ordinary  partition  proceeding  after .  tbe 
commissioners  have  reported  partitioning  the 
real  estate,  and  socb  reiwrt  has  been  con- 
flrmed  by  ti>e  court  Kern  t.  Maglnnlss,  41 
Ind.  S88.  An  order  or  decree  In  a  proceed- 
ing for  partition  for  the  sale  of  lands,  after 
It  has  been  ascertained  that  such  lands  can- 
not be  partitioned  In  kind  without  Injury, 
Is  as  much  a  final  disposition  of  the  cause 
as  a  confirmation  of  the  report  of  commla- 
sloners  making  partition  of  the  property. 
Fleenor  t.  Drlskill,  97  Ind.  27.  In  such 
case  every  question  raised  by  the  Issues  Is 
finally  determined  and  adjudicated  when  the 
report  of  partition  la  confirmed,  or  the  prop- 
erty ordered  sold  where  partition  Is  Impracti- 
cable. Where  the  iMroperty  Is  ordered  sold, 
and  the  question  of  distribution  determined, 
no  other  question  can  arise,  except  that  of 
properly  carrying  out  the  terms  of  the  decree. 
Freeman  on  Judgments,  3&  Under  the  au- 
thorities, this  appeal  Is  not  prematurely 
prosecuted,  but  is  properly  before  us. 

If  the  facts  stated  In  the  affirmative  para- 
graphs of  answer  present  questions  which 
appellant  had  a  right  to  bwve  litigated  and 
determined  in  the  partition  proceedings,  and 
such  questions  were  pertinent  to  and  affected 
the  rights  of  the  respective  parties,  it  neces- 
sarily follows  that  it  was  error  to  sustain 
the  demurrer  thereto.  Such  error  might 
have  been  obviated  had  the  court  in  Its 
special  flndiugB  found  and  embodied  the 
facts  charged  In  the  answers,  but  this  it  did 
not  da  The  special  findings  state,  and  the 
decree  so  ordered,  that  appellant  was  the 
owner,  as  tenant  in  common  with  appellees, 
of  the  undivided  a/45  of  the  real  estate. 
From  the  time  appellant  acquired  the  in- 
tereet  in  the  reel  estate  formerly  owned  by 
Edward,  he  became  a  tenant  in  common 
with  all  the  other  Joint  owners,  and  was  en- 
titled to  share  in  the  rents  and  profits  there- 
of according  to  his  interest  therein. 

In  his  second  paragraph  of  answer  appel- 
lant avers  that  he  had  been  the  owner  by 
purchase  of  the  undivided  '/ts  of  said  real 
estate  for  more  than  six  years,  and  that  the 
rental  value  of  all  of  said  real  estate,  over  and 
above  the  taxes  and  other  expenses  incident 
to  keeping  up  the  repairs,  was  of  the  value 
of  1800  per  annum,  and  that  he  was  entitled 
to  */ti  thereof;  that  appellees  during  all 
of  said  time  had  the  exclusive  possession 
of  said  real  estate,  and  received  and  con- 
verted to  their  own  use  all  of  said  rents  and 
profits,  and  that  during  said  time  they  had 
cat,  sold,  and  removed  therefrom  timber  of 
the  value  of  $500,  and  converted  the  proceeds 
thereof  to  their  «wn  usa  The  prayer  of 
this  paragr^h  is  that  an  acconntliig  be  bad 
as  to  the  said  rents  and  timbers  sold,  and  that 
the  same  be  taken  into  account,  and  the  dis- 
tribution of  the  proceeds  of  the  sale  of  said 
lands  be  distributed'  accordingly,  eta 

In  tlie  third  paragraph  of  answer  it  Is 
charged  that  at  the  time  of  the  death  of  the 


decedent  certain  of  the  heirs,  appellees  here 
in,  were  indebted  to  the  decedent  for  moneys 
loaned  to  them,  specifying  the  persons  and 
amounts  each  were  indebted,  respectively. 
It  is  further  charged  that  no  administration 
of  the  estate  of  the  decedent  was  had,  and 
that  said  several  amounts  are  due  and  owing 
said  estate.  The  prayer  of  this  paragraph 
is  that  the  several  amounts  so  owing  by  ap- 
pellees should  be  taken  Into  aocoimt,  and 
that  the  proceeds  of  sale  of  the  real  estate 
be  distributed  accordingly. 

In  the  fourth  paragraph  of  answer  it  is 
diarged  that  the  decedent  left  a  personal 
estate  of  the  value  of  $8,000  over  all  indebt- 
edness ;  that  no  administration  of  his  estate 
was  had;  that  appellees  took  possession 
thereof,  and  converted  the  same  to  their  own 
use;  that  appellant  acquired  the  Interest  of 
Eldward  D.  in  said  real  estate  more  than  six 
years  ago;  and  that  he  is  entitled  to  have 
an  accounting  of  the  personal  estate  of  de- 
cedent, and  have  tiie  proceeds  thereof  taken 
into  conslderatlcm  In  making  the  distribution 
of  the  funds  arising  from  the  sale  of  the 
real  estate.  Tlie  prayer  of  this  paragraph  is 
that  the  appellees  be  required  to  account  for 
all  of  such  personal  estate,  and  that  it  be 
taken  Into  account  iff  making  the  distribution, 
etc. 

The  demurro:  admits  the  facts  averred  in 
the  several  paragraphs  of  answer  to  be  trua 
It  is  therefore  admitted  that  for  six  years 
prior  to  the  filing  of  the  petition  forparti- 
tfam  appellees  had  exclusive  control  and  pos- 
session of  the  real  estate;  that  the  annual 
Rental  value  thereof  was  $600 ;  and  that  they 
cut,  sold,  and  removed  from  the  real  estate 
timber  of  the  value  of  $500.  These  items  ag- 
gregate $4,100.  Appellant  owned  an  undivid- 
ed >/4ii  intorest  in  the  real  estate,  and  he 
was  entitled  to  Vis  of  the  rental  value  there- 
of, which  would  be  $182.22,  and  a  like  pro- 
portion of  the  $e00.  It  Is  the  rule  both  in 
this  country  and  in  England  that  in  a  pro- 
ceeding for  partition  a  court  of  equity  will, 
in  a  proper  case,  require  one  co-tenant,  who 
bas  been  In  the  exclusive  possession  of  the 
common  property,  or  of  more  than  his  portion 
thereof,  or  bas  received  rents  and  profits 
therefrom,  to  account  for  the  share  of  which 
his  co-tenants  are  entitled.  Am.  &  E3ng.  £3ncy. 
of  Law  (2d  Ed.)  p.  1171,  and  authorities 
there  cited.  The  case  of  Peden  v.  Gavins  et 
al.,  184  Ind.  494,  34  N.  B.  7,  89  Am.  Bt  Rep. 
276,  Is  in  point,  and  squarely  decides  the 
question.  Also,  Freeman  on  Co-Tenancy  & 
Partition,  i  612.  "Where  equity  has  Jurlsdio- 
tlon  for  partition,  no  obstacle  exists  to  its 
proceeding  to  complete  justice  by  compelling 
an  accounting  for  all  rents  received,  and 
nothing  better  than  expenses  and  delay  can 
result  for  requiring  one  suit  at  law  for  mesne 
profits  and  another  In  equity  for  partition." 
Freeman  on  Co-Tenancy  &  Partition,  supra. 
The  law  regards  with  much  favor  the  early 
adjustment  of  legal  and  equitable  controver- 
sies, and  the  rule  prevails  that  aU  mattcxa,^ 
igilized  by  VjUOy  IL 
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which  might  have  been  litigated  and  deter- 
mined under  the  Issues  wlU  be  conclusively 
presumed  to  have  been  litigated.  <  Bearer 
V.  Irwlfi,  6  Ind.  App.  286,  S3  N.  B.  462.  As 
appellant  had  a  legal  right  to  his  share  of 
the  rents  and  profits  of  the  real  estate,  which 
appellees  while  in  exclusive  possession  ap- 
propriated to  their  own  use,  he  was  entitled 
to  have  such  right  determined  in  the  equi- 
table proceedings  for  partition. 

In  the  third  paragraph  it  is  sought  by  af- 
firmative averments  to  show  that  certain  of 
the  heirs  (appellees)  of  the  decedent  were  In- 
debted to  him  at  the  time  of  his  death,  that 
said  sums  are  still  due  the  estate,  and  that 
they  should  be  taken  into  acconnt  in  the 
distribution  of  the  proceeds  of  the  sale  of 
real  estate,  etc.  It  Is  the  policy  of  the  law, 
and  in  accord  with  strict  principles  of  Justice 
and  equity,  that  In  the  distribution  of  estates 
heirs  should  share  equally  In  proportion  to 
their  respective  interests.  The  same  rule  ap- 
piles  in  the  partition  of  real  estate.  Where 
the  real  estate  Is  partitioned  in  kind,  or  sold 
under  order  of  the  court,  and  the  proceeds 
distributed  to  the  parties  In  interest,  it  would 
be  unfair  and  inequitable  for  one  heir  or 
one  co-tenant  to  receive  a  greater  portion  than 
his  share.  This  would  be  unfair  and  unjust 
to  their  co-tenants.  A  debt  due  a  decedent 
becomes  a  part  of  the  assets  of  his  estate, 
and  if  such  debt  is  due  and  owing  from  an 
heir  who  is  entitled  to  share  In  his  real  estate 
or  the  distribution  of  his  personal  estate, 
equity  demands  that  an  account  be  taken  of 
It,  to  the  end  that  an  equal  distribution  may 
be  made.  It  has  been  held  that  a  debt  du% 
an  estate  from  an  heir  may  be  retained  out 
of  his  distributive  share  of  the  surplus  pro- 
ceeds of  real  estate  which  has  been  sold  to 
pay  debts.  Elscus'  Adm'r  v.  Moore.  121  Ind. 
547,  23  N.  B.  362,  7  L.  R.  A.  235.  The  right 
of  the  executor  or  administrator  in  such  case 
to  retain  any  such  sum  depends  upon  the 
principle  that  the  legatee  or  distributee  is 
not  entitled  to  his  legacy  or  distributive  share 
while  he  retains  in  bis  own  hands  a  part  of 
the  funds  out  of  which  that  and  other  legacies 
or  distrlbntive  shares  ought  to  be  paid.  Fis- 
cus'  Adm'r  v.  Moore,  supra.  We  cannot  per- 
ceive any  good  reason  why  this  rule  should 
not  apply  where  real  estate  has  been  ordered 
sold  in  a  partition  proceeding,  the  respective 
interests  of  the  parties  determined,  and  an 
order  made  for  distribution.  If  one  heir 
should  be  indebted  to  the  deceased  ^wner  of 
the  real  estate,  while  another  was  not  so  in- 
debted, and  these  facts  should  not  be  taken  In- 
to account  in  the  division,  then  the  heir  who 
is  indebted  would  receive  a  larger  share  of 
the  estate,  and  this  would  result  in  an  unequal 
distribution  of  the  estate,  which  neither  law 
nor  equity  will  tolerate. 

The  fourth  paragraph  avers  that  Erasmus 
W.  Thomas  died,  and  left  a  personal  estate  of 
the  value  of  $3,000  over  and  above  all  Indebt- 
edness, etc.;  that  there  was  no  administration 
of  his  estate;  that  appellees  took  possession 


of  the  same,  and  converted  it  to  their  own 
viAe ;  that  by  purchase  appellees  has  been  the 
owner  of  all  the  Interest  of  Edward  D.  for 
more  than  six  years;  and  that  by  reason  of 
which  be  is  entitled  to  have  an  accounting 
of  the  decedent's  personal  estate,  and  have  the 
proceeds  thereof  taken  into  consideration  in 
making  the  distribution  of  the  proceeds  of  the 
real  estate. 

Appellees  in  their  complaint  for  partition 
aver  advances  to  certain  of  the  appellees,  and 
proceed  upon  the  theory  that  they  have  a 
right  to  have  such  advancements  taken  into 
consideration,  to  the  end  that  there  be  an 
equal  distribution  of  the  proceeds  of  the  sale 
of  real  estate.    The  rule  is  that,  in  proceed- 
ings between  heirs  of  a  decedent  for  partition 
of  bis  real  estate,  the  court  may  and  should 
take  into  account  the  advancements  made  by 
the  decedent  to  some  of  the  heirs,  by  requir- 
ing that  such  advancements  be  brought  into 
hotchpot  and  adjusted,  so  that  all  the  stiares 
will  be  equal.    21  Am.  &  Kng.  Ena   Law 
(2d  Ed.)  p.  1173.    The  primary  source  from 
which  advancements  should  be  equalized  is 
the  personal  estate,  and  is  so  declared  by  stat- 
ute.   Section  2563,  Burns'  Ann.  St  1901.    It 
has  often  been  held  that  advancements  should 
be  taken  into  consideration  to  decreeing  par- 
tition.   Kepler  v,  Kepler,  2  Ind.  363;  New 
V.  New,  127  Ind.  676,  27  N.  B.  154;  Scott  v. 
Harris,  127  Ind.  520,  27  N.  E.  150;  Pnrner 
V.  Koonts,  138  Ind.  252,  36  N.  B.  1094.    The 
purchaser  of  real  estate  from  an  heir  stands 
in  the  same  relation  to  the  estate  as  did  the 
heir,  and  receives  whatever  interest  the  hrir 
has  in  the  estate.    If  the  heir  from  whom  be 
has  purchased  has  been  advanced,  that  fact 
may  be  shown  to  reduce  the  Interest  of  the 
heir,  and  likewise  reduce  the  Interest  received 
by  the  purchaser.    Duncan  et  al.  v.  Henny, 
125  Ind,  10,  24  N.  E.  506.    The  several  ad- 
vancements allied  to  have  been  made  by 
the  decedent  to  certain  of  his  children  ag- 
gregate 52,552,  being  $448  less  than  the  value 
of  the  personal  estate  of  the  decedent,   as 
charged  in  the  fourth  paragraph,  over   and 
above  all  indebtedness.    Under  the  admitted 
facts  of  this  paragraph,  aiq>ellant  was  entitled 
to  have  the  court  require  appellees  to  acconnt 
for  the  personal  estate  which  they  took  pos- 
session of  and  appropriated  to  their  own  use. 
Such  personal  estate,  of  itself,  was  suflSdent 
to  equalize  the  advancements,  and  this  would 
have  left  the  real  estate  unburdened.  Equality 
is  equity  among  heirs,  and  the  doctrine  of 
advancement  has  for  Its  object  the  further- 
ance of  this  thing.    Miller's  Appeal,  31  Pa. 
334.    Both  by  the  letter  and  spirit  of   the 
statute  cited,  advancements  to  heirs  should 
be  equalized,  if  possible,  eut  of  the  personal 
estate  of  the  common  ancestor,  and  appellant 
bad  a  right  to  Invoke  tills  rule  of  law.     As 
appellant  stands  in  the  place  and  acquired 
the  rights  of  Edward  D.  Thomas  in  the  real 
estate,  he  has  a  right  to  have  his  interest 
therein,  or  the  proceeds  thereof,  come  to  him 
unburdened  by  the  advancements  to  tUs  grant- 
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or,  if  be  can  establlsb  the  facte  he  has 
pleaded. 

Our  conclusion  Is  that  none  of  the  tbree 
paragraphs  of  answer  were  vulnerable  to  the 
attack  of  the  demurrer. 

The  judgment  ia  reversed,  and  the  trial 
court  is  directed  to  overrule  the  demurrer 
on  the  second,  third,  and  fourth  paragraphs 
of  answer,  and  for  further  proceedings  not 
Inconsistent  with  this  opinion. 


(165  Ind.  486) 

WHIRLEDGB  et  al.  v.  SHOUP  et  aL 

(No.  20,647.) 

(Supreme  Conrt  of  Indiana.    Nov.  17,  1905.) 

1.  Dbairs — Repobt  or  Vibwebs. 

Under  Burns'  Ann.  St.  1901,  S  6677  (Rev. 
St  1881,  i  4308;  Horner's  Ann.  St.  1901,  § 
4308),  relating  to  the  construction  of  a  ditch  in 
two  or  more  connties,  requiring  the  board  of  com- 
missioners of  each  of  the  counties  to  appoint  three 
viewers  to  act  jointly,  and  providing  that  iJie  joint 
viewers  shall  perform  the  duties  required  of 
viewers  in  a  ditch  in  one  county,  and  Burns'  Ann. 
St  1901,  i  240  (Rev.  St  1881.  8  240 ;  Homer's. 
Ann.  St  1901,  i  240),  providing  that  words 
importing  joint  autborii?  to  three  or  more  per- 
sons sball  be  construed  as  authority  to  a  major- 
ity of  snch  persons,  unless  otherwise  declared, 
where  there  are  six  viewers  in  a  proceeding  to 
constract  a  ditch  in  two  counties,  the  report, 
in  favor  of  the  proposed  worlc,  must  be  signed 
by  at  least  four  of  the  viewers. 

2.  Sake — NoncB  of  Heabing. 

Under  Burns'  Ann.  St.  1901,  i  5663  (Hor- 
ner's Ann.  St  1901,  §  4293;  Acts  1893,  p.  331, 
c.  148),  authorizing  notice  of  the  hearing  in  a 
proceeding  for  the  construction  of  a  ditch  only 
when  the  viewers'  report  is  in  favor  of  the  pro- 
posed work,  a  notice  given  by  the  auditor  is 
without  authority^  where  the  report  is  not 
signed  by  a  majority  of  the  viewers. 

3.  Same — Disjiissai.  of  Petition. 

Where  three  viewers  are  appointed  from 
each  of  two  counties  to  meet  and  act  jointly  in 
a  proceeding  for  constructing  a  drain,  reports 
of  three  viewers  for  the  proposed  ditch  and 
three  against  must  be  treated  as  a  report  against 
the  construction  of  the  proposed  ditch,  under 
Burns'  Ann.  St  1901,  S  5664  (Rev.  St  1881. 
fi  4294:  Horner's  Ann.  St  1901,  f  4294),  and 
the  petition  must  be  dismissed. 

Appeal  from  Circuit  Court,  Elkhart  County ; 
Wm.  J.  Davis,  Special  Judge. 

Proceedings  by  Noah  Whirledge  and  others 
against  J.  Q.  Shoup  and  others  to  establish  a 
drain.  From  a  Judgment  dismissing  the  pe- 
tition, the  petitioners  appeal.    Affirmed. 

R  A.  Donsman  and  L.  L.  Burris,  for  ap- 
pellants. Miller,  Drake  &  Hubbell,  and 
Drake  &  Drake,  for  appellees. 

MONKS,  O.  J.  mils  proceeding  was  com- 
menced in  May,  1003,  by  appellants  under  the 
act  of  April  21,  1881  (Acts  1881,  p.  410,  c.  44), 
and  the  acts  amendatory  thereof  and  supple- 
mental thereto  (section  6655  et  seq..  Burns' 
Ann.  St  1901)  to  establish  and  construct  a 
ditch  having  its  head  or  source  in  Elkhart 
county,  and  its  outlet  in  La  Orange  county. 
The  board  of  commissioners  of  each  of  said 
counties  appointed  three  viewers  "to  meet 
and  act  conjointly,"  as  required  by  section 
5677,  Burns'  Ann.  St  1901  (section  4808,  Rev. 


St  1881 ;  section  4308,  Horner's  Ann.  St  1901). 
On  October  26,  1903,  the  viewers  appointed 
by  the  board  of  commissioners  of  Elkhart 
county  reported  in  favor  of,  and  those  ap- 
pointed by  the  board  of  commissioners  of  La 
Grange  county  against  the  proposed  work. 
These  reports  were  filed  with  the  auditor  of 
Elkhart  county,  who  gave  notice  that  said  re- 
ports were  filed,  and  of  the  time  when  the 
petition  and  said  reports  would  be  heard,  as 
required  by  section  5677,  Burns'  Ann.  St 
1901  (section  4308,  Rev.  St  1881;  section 
4308,  Horner's  Ann.  St  1901).  Before  the 
time  set  for  hearing,  a  remonstrance  was 
filed  against  said  ditch,  setting  forth  grounds 
therefor  together  with  a  bond,  as  required  by 
section  5665,  Burns'  Ann.  St  1901  (section 
4295,  Rev.  St  1881;  section  4295,  Horner's 
Ann.  St.  1901).  Two  of  said  grounds  were: 
"(3)  That  three  of  the  six  viewers  appointed 
to  view  said  proposed  ditch  reported  adversely 
and  against  the  establislmient  of  the  same. 
•  *  •  (5)  That  a  majority  of  the  viewers 
appointed  herein  have  not  reported  In  favor 
of  said  ditch."  Afterwards  a  motion  was  filed 
to  dismiss  said  proceeding,  assigning  as  cause 
the  third  and  fifth  grounds  of  remonstrance 
above  set  out  The  cause  was  submitted  to 
the  board  of  commissioners  of  Elkhart  coun- 
ty, and  said  boai-d  found  "for  the  remon- 
strators,  that  said  petition  ought  to  be  dis- 
missed," and  rendered  Judgment  dismissing 
said  petition.  The  petitioners  appealed  to 
the  court  below,  where  the  proceedings  were 
dismissed. 

Section  5677,  Burns'  Ann.  St  1901  (section 
4308,  Rev.  St  1881 ;  section  4308,  Horner's  Ann. 
St.  1901),  provides  that  the  Joint  viewers  shall 
.  have  the  same  powers  and  perform  the  same 
'  duties  as  provided  in  said  act  for  viewers  in 
a  ditch  In  one  county.  This  requires  that 
when  there  are  six  viewers,  as  in  this  case, 
the  report  if  in  favor  of  the  proposed  work 
must  be  signed  by  at  least  four  of  said  view- 
ers to  be  sufficient  Clause  2,  {  240,  Bums' 
Ann.  St  1901  (section  240,  Rev.  St  1881 ;  sec- 
tion 240,  Homer's  Ann.  St  1901),  provides 
that  "words  importing  Joint  authority  to 
three  or  more  persons  shall  be  construed  as 
authority  to  a  majority  of  such  persons,  un- 
less otherwise  declared  In  the  law  giving  such 
authority."  Section  5663,  Burns'  Ann.  St 
1901  (section  4293,  Horner's  Ann.  St  1901; 
Acts  1893,  p.  831,  c.  148),  only  authorizes  a 
notice  when  the  report  filed  by  the  viewers 
is  in  favor  of  the  proposed  work.  As  the  re- 
port in  favor  of  the  proposed  work  was  not 
signed  by  a  majority  of  the  viewers,  the 
notice  of  the  hearing,  given  by  the  auditor, 
was  without  authority.  The  reports  of  the 
viewers,  three  for  and  three  against  the  pro- 
posed work,  must  be  treated  as  a  report 
against  the  same,  and  under  section  5664, 
Burns'  Ann.  St  1901  (section  4294,  Rev.  St. 
1881 ;  section  4294,  Horner's  Ann.  St.  1901), 
it  was  the  duty  of  the  board  to  dismiss  the 
petltioa. 
Api)ellant3  Insist,  however,  that  a$L^^i^ 
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court  has  held  that  under  section  6C78a, 
Bums'  Ann.  St  1901  (Acts  1897,  p.  231,  c.  162), 
the  whole  jurisdiction  or  power  Is  In  the 
board  of  commissioners  where  the  proceeding 
was  commenced,  and  the  proceedings  \n  the 
other  counties  into  which  the  ditch  extends 
are  of  an  administratlTe  character,  that  the 
same  rule  must  apply  to  the  viewers.  Sec- 
tion 56788,  supra,  expressly  provides  "that 
each  board  of  commissioners  required  to  act 
in  the  establishment  and  construction  of  a 
joint  ditch  shall  act  by  itself,  sitting  alone  in 
its  own  county ;'  all  rendering  like  judgments 
conforming  to  ti>e  one  rendered  in  the  county 
having  original  jurisdiction."  Section  5677, 
Bums'  Ann.  St  1901  (section  4308,  Rev.  St 
1881;  section  4308,  Horner's  Ann.  St  1901), 
requires  the  proceeding  to  be  commenced  In 
the  county  containing  the  head  or  source  of 
the  ditch :  and  this  court  has  held  under  sec- 
tion 5678a,  supra,  that  the  board  of  commis- 
sioners of  the  other  county  may  be  compelled 
by  mandate  to  perform  their  duties  which 
are  purely  ministerial.  Strayer  v.  Taylor, 
163  Ind.  230,  233,  234,  69  N.  E.  145.  Section 
6677  (430^,  supra,  in  regard  to  the  viewers, 
however,  requires  that  the  viewers  appoint- 
ed by  the  different  counties  act  together  as 
one  body.  It  follows  that  the  court  below 
did  not  err  in  dismissing  the  proceeding. 
Judgment  affirmed. 

(166  Ind.  377) 

IRELAND  V.   STATE  ex  rel.   BABNHART 

et  al.    (No.  20,488.) 
(Supreme  CV>urt  of  Indiana.    Oct  25,  1905.) 

1.  Schools'  and  School  Distbicts— Children 
— Tbansfeb  roB  School  Purposes— Votebs. 

Under  Burns'  Ann.  St  1901.  U  5059a- 
6969&  providing  for  the  transfer  of  children  of 
school  age  from  one  corporation  to  another, 
but  not  authorizing  transfer  either  of  their 
parents  or  guardians,  nor  their  property  for 
school  taxation,  the  parent,  gnardian,  or  cus- 
todian of  a  pupil  so  transferred  is  not  a  legal 
voter  of  the  school  district  to  which  tiie  pupil 
is  attached. 

2.  Sams— BxTXNT  or  Distbict. 

A  school  district  has  no  fixed  boundaries, 
but  is  composed  of  the  persona  residing  In 
the  township  who  have  been  enumerated  and 
attached  thereto  for  school  purposes,  as  pro- 
vided by  Bums'  Ann.  St  1901,  §  6958. 

[Ed.  Note. — For  cases  in  point,  see  vol.  43, 
Cent  Dig.  Schools  and  School  Districts,  i  60.] 

3.  Same— Abolition  of  Distbict— Consent— 

VOTKBS. 

Burns'  Ann.  St  1901,  8  5920f.  provides 
that  no  totvnship  trustee  shall  abandon  any  dis- 
trict school  in  his  township  until  he  shall  have 
tirst  procured  the  written  consent  therefor  of 
a  majority  of  the  legal  voters  who  are  entitled 
to  vote  for  township  trustee  in  such  district, 
etc.  Section  6958  declares  that  all  taxpayers, 
male  and  female,  residing  in  the  township,  ex- 
cept marri'ed  women  and  minors,  who  have 
l)een  listed  as  parents,  guardians,  or  beads  of 
families,  and  attached  to  a  school  district  are 
legal  voters  of  such  school  district  at  all  school 
meetings  of  the  district.  Held,  that  since  per- 
sons may  be  legal  voters  of  the  school  district, 
and  yet  not  be  entitled  to  vote  for  township 
trustee  in  the  district,  an  allegation  that  a 
township  trustee  abandoned  a  school  district 
without  the  written  consent  of  a  majority  of 
the  legal  voters  in  the  school  district  was  not 


an  allegation  that  he  did  not  have  the  written 
consent  of  a  majority  of  those  legal  voters  en- 
titled to  vote  for  township  trustee  in  the  dis- 
trict 

Appeal  from  Circuit  Court  Wabash  Conntr; 
H.  B.  Shively,  Special  Judge. 

Mandamus  by  the  state,  on  the  relatlMi  of 
Frederick  M.  Barnhart  and  others,  against 
Frank  Ireland,  trustee  of  Pleasant  scbool 
township.  From  an  order  directing  tlie  issu- 
ance of  a  peronptory  writ,  the  latter  appeals. 
Reversed. 

Warren  O.  Say  re  and  Nelson  O.  Hunter,  for 
appellant    Milliner  &  Milliner,  for  appellee 

MONKS,  a  J.  The  relator  biou^t  tUs 
action  to  compel  appellant  by  writ  of  man- 
date to  employ  a  teacher  and  maintain  a 
school  In  School  District  No.  16  of  said  town- 
ship for  the  school  year  1908-04.  A  trial 
of  said  cause  by  the  court  resulted  In  a  find- 
ing and  judgment  In  favor  of  the  relator  for 
a  peremptory  writ  of  mandate  that  appellant 
employ  a  teacher  and  maintain  said  scbooL 

Prior  to  the  adoption  of  the  act  approved 
March  7,  1901  (Acts  1901,  p.  159,  c.  97;  secy 
tiqn  5920f,  Burns'  Ann.  St  1901),  the  trustee 
of  the  school  township  bad  the  power  to 
abolish  a  school  district  when  In  his  judg- 
ment the  public  interest  required  it,  subject 
to  the  right  to  appeal  to  the  county  eapee- 
intendent  Such  discretion,  if  exodsed  in 
good  faith,  could  not  be  reviewed  by  the 
courts.  State  ex  rel.  v.  Seely,  163  Ind.  244, 
70  N.  B.  8(^,  and  cases  cited;  State  ex  rel.  t. 
Wilson,  149  Ind.  253,  254,  48  N.  E.  1030,  and 
cases  cited;  Braden  v.  McNutt  114  Ind.  214, 
215,  16  N.  E.  170,  and  cases  cited;  Camaban 
V.  State,  165  Ind.  166,  157,  67  N.  B.  717.  and 
cases  cited. 

Said  act  of  1901  (Acts  1901,  p.  158i  c  97; 
section  a920f.  Burns'  Ann.  St  1901)  provides: 
"That  no  township  trustee  sliall  abandon 
any  district  school  in  his  township  until  he 
shall  have  first  procured  the  written  consent 
therefor,  signed  by  a  majority  of  those  I^al 
voters  who  are  entitled  to  vote  for  township 
trastee  In  such  district:  Provided  this  act 
shall  not  apply  to  schools  which  have  a 
dally  attendance  of  twelve  (12)  pnpUa  or 
fewer."  It  is  alleged  in  the  amended  peti- 
tion for  the  writ  of  mandate  that  what  ap- 
pellant, as  trustee  of  said  school  townsltip, 
"abandoned  said  school,  he  did  not  hav«  the 
written  consent  of  a  majority  of  the  legal 
voters  In  said  school  district"  Does  it  ap- 
pear from  the  allegation  that  appellant  did 
not  have  the  written  consent  required  by 
said  act  to  authorize  him  to  abandon  said 
school  district?  We  think  not  Before  the 
taking  effect  of  the  act  of  1901  (Acts  1901,  p. 
448,  c  204;  section  59o9a-59o9e,  Burns'  Ann. 
St  1901),  the  parents,  guardians,  and  tlMee 
having  charge  of  children  entitled  to  scbotri 
privileges  were  transferred,  under  section 
5959,  Bums'  Ann.  St  1901  (section  4473.  Bev. 
St  1881;  section  4473,  Horner's  Ann.  St. 
1901),  from  the  school  corporation  in  which 
they  resided  to  another  for  achool  porpoaei; 
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and  tbelr  property,  real  and  personal,  sitq- 
ate  In  the  township  In  which  they  reside  was 
transferred  with  them  to  the  school  corpora- 
tion to  which  they  were  transferred,  end 
was  taxable  there  for  school  purposes  the 
same  as  If  located  therein,  and  they  became 
legal  voters  of  the  school  district  to  which 
they  were  attached  at  all  school  meetings  of 
said  district.  Johns,  Auditor,  v.  State  ex  rel., 
130  Ind.  522,  30  N.  B.  640.  But  a  radical 
change  was  made  as  to  transfers  from  one 
school  corporation  to  another  by  said  act  of 
1901  (Acts  1901,  p.  448,  c.  204;  section  6959a- 
59o9e,  Bnms'  Ann.  St.  1901).  Under  the  last- 
named  act,  the  child  of  school  age,  and  not 
the  parent,  guardian,  or  custodian,  is  trans- 
ferred from  one  school  corporation  to  an- 
other for  educational  purposes  fWelr  v.  State 
ex  rel.,  161  Ind.  435,  439,  6S  X.  K.  1023),  and 
no  property,  real  or  personal.  Is  thereby 
transferred  for  the  purposes  of  taxation  to 
the  school  corporation  to  which  such  trans- 
fer is  made;  but  the  tuition  of  the  pupil  so 
transferred  is  paid  by  the  school  corpora- 
tion In  which  said  pupil  resides  to  the 
school  corporation  to  which  the  transfer  Is 
made.  Under  this  law,  it  Is  clear  that  the 
parent,  gnardlan,  or  custodian  of  the  pupil  so 
transferred  Is  not  a  legal  voter  of  the  school 
district  to  which  said  pupil  is  attached. 

A  school  district  has  no  fixed  boundaries, 
but  is  composed  of  the  persons  residing  in  the 
township  who  have  been  enumerated  and  at- 
tached thereto,  under  section  5958,  Burns' 
Ann.  St  1901  (Acts  1805,  p.  127,  c.  54).  All  the 
taxpayers,  male  and  female,  residing  in  the 
township,  except  married  women  and  minors 
who  have  been  listed  as  parents,  guardians, 
or  heads  of  families,  and  attached  to  a  school 
district  under  said  section  6968,  supra,  are 
I^al  voters  of  said  school  district  at  all 
school  meetings  of  said  district.  The  legal 
Toters,  therefore,  of  School  District  No.  16 
were  those  taxpayers,  male  and  female,  ex- 
cept married  wonien  and  minors,  residing  In 
Pleasant  township  who  were  enumerated  and' 
attached  thereto  under  the  enumeration  made 
In  April,  1906,  by  the  trustee  of  said  school 
townslilp. 

It  is  evident  that  many  persons  may  be 
legal  voters  of  a  school  district,  and  yet  not 
be  "wtitled  to  vote  for  township  trustee  in 
said  district"  For  aught  that  appears  in 
said  amended  petition  for  the  writ  appellant 
may  have  had  the  written  consent  for  the 
abandonment  of  said  school  district  "signed 
by  a  majority  of  those  legal  voters  who  are 
entitled  to  vote  for  township  trustee  in  said 
district"  This  is  all  that  said  act  of  1901 
(Acts  1901,  p.  169,  c.  97;  section  6020f,  Bums' 
Ann.  St  1901)  requires  to  authorize  a  township 
trnstee  to  abandon  a  school  district  coming 
within  the  provision  of  said  act  It  follows 
that  the  court  erred  in  overruling  appellant's 
demurrer  for  want  of  facts  to  said  amended 
petition. 

Judgment  reversed,  with  instructions  to 
sustain  said  demurrer,  and  for  further  pro- 
<-eedlngs  not  inconsistent  with  this  opinion. 


aSB  Ind.  3>7) 
BRADLBT  ▼.  STATU.    (No.  20,650.) 
(Supreme  Court  of  Indiana.    Oct  26,  1906.) 

1.  IiABCEHT — EvmEirci! — Iwtent. 

Where  defendant  hired  a  horse  bv  false 
representations  and  immediateljr  disposed  of  the 
same,  and  thereafter  kept  in  hiding  for  a  con- 
siderable period,  and  there  waa  no  thins  to  show 
an  absence  of  felouioas  intent  to  wholly  deprive 
the  owner  of  the  horse  at  the  time  defendant 
obtained  possession  of  the  horse,  he  was  guilty 
of  larceny. 

[Kd.  Note. — ^F^  cases  in  point  see  voL  82, 
Cent.  Dig.  Larceny,  H  34,  36,  41.] 

2.  Obiminal   Law — Afkbal — ^Vabiancb  —  Ob- 

JKCnONB. 

Where  accused  made  no  objection  at  the 
trial  on  the  ground  of  an  alleged  variance,  and 
did  not  assign  any  adverse  ruling  thereon  as  a 
reason  for  a  new  trial,  the  .objection  was  una- 
vailable on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  I  2642.] 

Appeal  from  Circuit  C!ourt  Jackson  Cioun- 
ty;  John  M.  Lewis,  Judge. 

Edward  Bradley  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

D.  A.  Kochenour,  for  appellant  O.  W. 
Miller,  Atty.  Gen.,  O.  0.  Hadley,  W.  O. 
Geake.  and  L.  O.  Roth.8CbiId,  for  the  State. 

JOBDAN,  J.  Appellant  was  charged  in 
the  lower  court  with  the  crime  of  grand 
larceny  committed  at  Jackson  county,  Ind., 
on  February  28,  1905,  by  then  and  there 
feloniously  stealing  a  certain  mare,  of  the 
value  of  $50,  of  the  personal  goods  of  one 
William  E.  Origsby.  Upon  his  plea  of  not 
guilty  he  was  tried  by  the  court  and  found 
guilty  of  the  offense  as  charged,  and  over 
bis  motion  for  a  new  trial,  assigning  only 
the  statutory  grounds.  Judgment  was  render- 
ed sentencing  him  to  be  fined,  disfranchised, 
and  Imprisoned  in  the  State  Prison  under 
the  indeterminate  sentence  law.  From  this 
Judgment  he  appeals  to  this  court  and  has 
assigned  that  the  trial  court  erred  in  deny- 
ing his  motion  for  a  new  trial. 

Appellant's  counsel  contend  that  the  evi- 
dence is  wholly  Insufficient  to  sustain  the 
conviction.  No  evidence  was  offered  by 
appellant  in  his  own  behalf.  That  which 
was  introduced  by  the  state  goes  to  establish 
that  appellant  on  February  28,  1906,  came 
to  the  home  of  Grigsby,  the  prosecuting 
witness,  a  colored  man  and  a  farmer  resid- 
ing near  the  town  of  Crotbersvllle,  and 
stated  to  Grigsby  that  he  wanted  to  hire  a 
horse.  Grigsby  was  unacquainted  with  ap- 
pellant who  appears  at  that  time  to  have 
been  a  resident  of  Jennings  county,  Ind. 
Previous  to  his  coming  to  see  Grigsby  he 
went  to  see  Dr.  W.  H.  Warner,  a  druggist  of 
CrothersvIUe,  and  informed  him  that  he  was 
very  much  in  need  of  a  horse  to  use  for  a 
'few  days  or  a  week  In  driving  about  the 
vicinity  of  Seymour  in  said  county,  for  the 
purpose  of  collecting  bills  for  a  Mr.  Russell, 
a  retail  groceryman.  He  stated  to  the  doctor 
that  he  could  not  secure  a  horse  in  his 
own  neighborhood,  and  Dr.  Warner  refer^lC 
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red  him  to  Grlgaby,  the  owner  of  the  horse  In 
question.  Appellant  said  he  would  give  a 
mortgage  on  a  buggy  which  he  represented 
that  he  owned,  and  which  at  the  time  he 
said  was  at  Seymour.  He  claimed  to  Dr. 
Warner  that  the  buggy  belonged  to  him, 
and  that  he  would  execute  a  mortgage  there- 
on to  secure  the  money  for  the  hire  of  the 
horse  and  the  return  thereof.  It  appears 
that  before  going  to  see  Grigsby  he  executed 
a  chattel  mortgage  on  the  bpggy  In  question 
to  Grigsby  to  secure  a  note  for  ?7.50,  which 
represented  the  hire  of  the  horse  for  15  days; 
that  being  the  amount  which  it  ai^ears  Dr. 
Warner  told  him  Grigsby  would  charge  him 
for  the  use  of  the  horse  for  that  length  of 
time.  He  then  went  to  see  Grigsby,  tak- 
ing the  mortgage  and  note  with  him,  and 
represented  to  Grigsby  that  he  was  in  need 
of  a  horse  to  drive  around  the  country 
to  sell  certain  medicine  for  the  cure  of 
consumption.  He  presented  the  note  and 
mortgage  in  question  to  Grigsby,  which  was 
to  secure  the  money  for  the  hire  of  the 
horse,  and  by  this  means  obtained  the  pos- 
session of  the  horse  from  Grigsby  to  be  used 
by  -him  for  a  period  of  15  days  for  the  pur- 
pose which  he  represented,  and  within  that 
period  he  was  to  return  the  horse  to  Grigsby. 
As  a  part  of  arrangement  with  Grigsby  in 
regard  to  hiring  the  horse  he  agreed  to 
report  to  Grigsby  once  every  week.  He 
took  the  horse  away  with  him,  made  no  re- 
port whatever,  and  Grigsby  thereafter  never 
saw  the  horse  or  heard  anything  in  regard 
to  the  animal.  There  is  evidence  to  show 
that  appellant,  npon  securing  the  mare,  snb- 
sequently  disposed  of  her  and  absolutely 
converted  her  to  his  own  use.  She  was  of 
the  valne  of  $50,  and  her  possession  was 
secured  by  appellant  from  her  owner,  as 
hereinbefore  shown,  at  Jackson  county, 
Ind.  Grigsby  testified  at  the  trial  that  he 
did  not  part  with  her,  nor  had  he  any  Inten- 
tion of  parting  with  the  title  to  the  mare, 
and  had  no  knowledge  whatever  as  to  her 
whereabouts  or  what  had  become  of  her. 
The  evidence  shows  that  appellant  mis- 
represented the  fact  that  he  was  the  owner 
of  the  buggy  upon  which  he  placed  the  mort- 
gage In  question.  He  was  not  the  owner 
thereof,  and  his  representation  that  he  had 
been  employed  by  Russell  to  collect  bills  was 
false,  and  the  evidence  shows  he  did  not 
Intend  to  use  the  horse  for  that  purpose. 
Dr.  Warner  upon  the  trial  testified  that  In 
the  conversation  which  he  had  with  appel- 
lant he  was  in  no  manner  representing 
Grigsby.  the  owner  of  the  mare,  nor  was 
he  acting  as  his  agent  He  appears  to  have 
drafted  the  mortgage  and  note  in  contro- 
versy, which  appellant,  as  It  appears,  de- 
livered to  Grigsby  to  secnre  the  hire  of  the 
mare.  In  doing  so  the  doctor  testified  be 
was  merely  accommodating  appellant  Af- 
ter the  latter  obtained  the  possession  of  the 
mare,  as  herein  shown,  he  did  not  return  to 


CrothersvlUe,  and  appears  to  have  gone  to 
Remington,  a  town  in  the  northern  part  of 
this  state,  at  which  place,  about  five  weeks 
after  the  time  he  came  into  possession  of 
the  mare,  he  was  arrested  on  the  charge  in 
controversy  by  one  Harry  Rodenburg,  an 
officer.  He  voluntarily  admitted  to  this  of- 
ficer after  his  arrest  that  he  did  not  have 
possession  of  the  mare  very  long,  and  In  the 
same  conversation  he  said  he  could  not  tell 
where  she  was,  or  what  had  been  done  with 
her,  but  that  "other  parties"  had  the  anlnuiL 
On  being  questioned  by  the  oflScer  in  respect 
to  these  "other  parties"  appellant  would 
not  state  who  they  were.  He  claimed, 
however,  that  the  mare  had  been  taken  from 
him  in  "broad  daylight,"  and  that  when  he 
became  conscious  that  she  had  been  taken 
he  left  the  road  upon  which  he  was  travel- 
ing, kept  out  of  the  way  of  all  persons  nn- 
til  night,  and  then  walked  all  night  The 
officer  said  to  him  that  he  at  least  might 
tell  where  he  had  left  the  animaL  In 
response  to  this  request  he  said  that  to  tell 
might  not  do  him  any  good.  After  going  to 
Remington  he  admitted  that  he  went  under 
the  name  of  Wilson,  Instead  of  his  true  name, 
for  the  reason,  which  he  gave,  that  he  did 
not  want  any  person  to  know  where  he  was, 
because  if  bis  whereabouts  became  known 
he  would  be  called  upon  to  give  an  account 
about  the  mare.  He  further  stated  to  the 
officer  in  question  that  it  was  his  pnrpoee 
"to  keep  out  of  the  way  long  enough"  nntU 
he  could  make  sufficient  money  to  pay  for 
the  mare,  and  he  then  intended  to  retom, 
as  he  supposed  everything  would  be  all 
right 

There  are  no  explanatory  drctunstanoe* 
or  reasons  in  this  case  tending  to  show  an 
absence  of  felonious  intent  on  the  part  of 
appellant  to  wholly  deprive  the  owner  of 
the  property  In  controv^sy  at  the  time  he 
obtained  the  possession  thereof  as  a  bailee 
for  hire;  but,  upon  the  contrary,  the  evi- 
dence in  the  case  certainly  Justifies  the  In- 
ference that  at  that  time  he  entertained  the 
felonious  intent  not  to  return  the  property, 
but  to  wholly  appropriate  or  convert  it  to 
his  own  use,  which,  as  there  is  evidence  to 
show,  he  subsequently  did  without  the  con- 
sent or  knowledge  of  the  owner.  This,  im- 
der  the  authorities,  constituted  the  crtme 
of  larceny  as  completely  as  though  the  prt^- 
erty  In  dispute  had  been  taken  without  the 
knowledge  or  consent  of  its  owner.  It  is 
apparent  under  all  of  the  circumstances  that 
the  transaction  of  hiring  the  mare  on  the 
part  of  appellant  was  merely  resorted  to 
with  the  felonious  Intent  of  obtaining  the 
possession  of  her,  in  order  that  he  might 
thereby  wholly  appropriate  her  to  his  owti 
use  and  absolutely  deprive  her  owner  of  his 
property.  Grunson  v.  State,  89  Bid.  533.  46 
Am.  Rep.  178;  Fleming  v.  State,  136  Ind. 
149,  86  N.  B.  154  J  March  v.  State,  117  Ind. 
547,  20  N.  B.  444. 
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Tbat  the  evidence  In  the  case  affords  thla 
court  no  groonds  for  disturbing  tbe  Judg- 
ment of  the  trial  court  is  fully  affirmed  and 
settled  by  tbe  decision  of  this  court  in  Lee 
T.  State,  166  Ind.  Ml,  60  N.  B3.  299.  Ap- 
pellant's counsel  insists  that  Stillwell  t. 
State,  155  Ind.  552,  58  N.  B.  709,  is  on  a 
parallel  with  the  case  at  bar.  In  this  in- 
sistence counsel  is  mistaken,  for  the  facts  in 
that  appeal  may  be  said  to  be  yirtualiy  the 
reverse  of  those  in  this  case. 

It  is  lastly  insisted  that  there  is  a  fatal 
variance  between  the  evidence  and  the  de- 
scription of  the  stolen  property,  as  alleged 
in  the  pleading.  Tbe  subject  of  the  larceny 
is  described  In  the  affidavit  as  "one  brown 
mare  with  white  face  and  feet"  It  is  claim- 
ed that,  although  this  description  is  unneces- 
sarily specific,  nevertheless,  under  the  au- 
thorities, it  must  be  proved  as  allied,  cit- 
ing Morgan  y.  State,  61  Ind.  447.  It  is 
argued  tbat  there  is  no  evidence  to  prove 
that  the  mare  in  question  had  a  white  face, 
or  that  her  feet  were  white.  Conceding  that 
this  Insistence  is  true,  nevertheless  the  ques- 
tion of  variance  which  appellant  seeks  to 
raise  cannot  properly  be  considered  in  tliis 
appeal,  as,  for  aught  appearing  in  the  rec- 
ord to  the  contrary,  it  Is  presented  for  the 
first  time  in  tbls  conrt.  If  appellant  be- 
lieved there  was  a  fatal  variance  between 
tbe  averments  of  the  af^davit  and  the  proof 
in  the  case,  he  ought  to  have  seasonably 
Interposed  his  objections  in  this  respect  dur- 
ing the  trial  in  the  lower  court,  and  in  the 
event  of  an  adverse  ruling  have  assigned  it 
as  a  reason  for  a  new  trial.  Graves  v. 
State,  121  Ind.  357,  23  N.  B.  166;  Taylor  t. 
State,  130  Ind.  66,  29  N.  B.  416;  Kruger  r. 
State,  135  Ind.  573,  35  N.  B.  1019. 

There  is  no  available  error  in  the  record, 
and  the  Judgment  is  therefore  affirmed. 

MONTGOMERY,  J.,  did  not  participate  in 
tbe  decision. 


C166  Ind.  472)     ' 

WILLIAMS  T.  STATE.    (No.  20,587.) 
(Supreme  Court  of  Indiana.    Nov.  15,  1905.) 

1.  Cbiminai.  Law — (3ohviction — Comucrmo 
Evidence — ^Review. 

The  Supreme  Court  will  not  reverse  a  con- 
▼iction  on  the  weight  of  the  evidence,  where 
the  evidence  la  confllctios. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Criminal  Law,  §|  3075,  3076.] 

2.  Fn»DiNO  Lost  Goods — Trru:  of  Fiwdkb. 

The  finder  of  money  lost  becomes  the  owner 
thereof  as  against  all  persons  except  the  true 
ovraer. 

[Bid.  Note. — ^For  cases  In  point,  see  vol.  23, 
Cent  Dig.  Finding  Lost  Goods,  |g  4,  5,  9.] 

3.  Labcent — Intent — Evidenck. 

The  finder  of  a  purse  containing  money 
told  defendant's  wife  thereof,  and  she  stated 
that  the  purse  looked  like  her  husband's  and 
contained  about  the  same  amount  of  money  he 
should  have.  She  took  the  purse  and  told  the 
finder  that,  if  it  did  not  belong  to  her  husband, 
she  would  return  it  to   her.    Defendant  was 


thereupon  called,  and,  after  examinln{|  the  purse, 
claimed  it  as  his  own,  when  in  fact  it  belonged 
to  another.  Held,  that  at  the  time  defendant 
claimed  the  purse  both  the  title  and  iegal  pos- 
session, as  against  him,  was  in  the  finder,  and 
that  defendant's  claim  thereto  constituted  lar-  ' 
ceny. 

Appeal  from  C!ircult  C!ourt  Spencer  (3oun- 
ty ;  Elbert  M.  Swan,  Judge. 

Jonah  Williams  was  convicted  of  larceny, 
and  he  appeals.    Affirmed. 

Logsdon,  Chappell  &  Veneman  and  Emory 
L.  Boyd,  for  appellant  C.  W.  Miller,  Atty. 
Gen.,  B.  P.  Huffman,  Pros.  Atty.,  W.  C. 
Geake,  0.  C!.  Hadley,  and  L.  G.  Bothschlld, 
for  the  State. 

MONKS,  G.  J.  Appellant  was  Indicted, 
tried,  and  convicted  of  the  crime  of  grand 
larceny,  in  feloniously  stealing  $115  in  money 
of  the  personal  property  of  William  Ralbley. 
Over  a  motion  for  a  new  trial,  "Judgment  was 
■rendered  on  the  verdict. 

The  only  error  properly  assigned  and  not 
waived  calls  in  question  the  action  of  tbe 
court  tn  overruling  appellant's  motion  for  a 
new  trial.  It  is  claimed  by  appellant  that 
the  verdict  of  the  Jury  is  contrary  to  the  law 
and  evidence.  There  was  a  sharp  conflict 
in  the  evidence,  and  appellant's  brjef  seems 
to  proceed  upon  the  theory  that  this  court 
will  weigh  the  evidence.  It  is  well  settled 
that  this  court  cannot  reverse  a  case  upon  the 
weight  of  the  evidence,  nor  for  the  reason 
that  there  is  a  conflict,  nor  for  tbe  reason 
that  all  persons  might  not  draw  the  same  in- 
ferences from  tbe  facts  proved.  This  rule 
was  fully  considered  by  this  court,  and  tbe 
reasons  therefor  stated,  in  Deal  v.  State, 
140  Ind.  354,  39  N.  E.  930;  Lee  v.  State,  156 
Ind.  541,  546,  60  N.  E.  299;  Lake  Erie,  etc., 
R.  Co.  V.  Stick.  143  Ind.  449,  456,  41  N.  B. 
865;  Hire  v.  State,  144  Ind.  360,  361,  48 
N.  E.  312;  Lankford  v.  State,  144  Ind.  428, 
434,  43  N.  E.  444;  Robb  V.  State,  144  Ind.  569, 
570,  43  N.  E.  642;  Hlnshaw  v.  State,  147 
Ind.  334,  349,  47  N.  E.  157. 

Appellant  further  Insists  that,  even  If  all 
the  evidence  against  appellant  is  true,  it  does 
not  prove  the  crime  of  larceny,  because  the 
essential  element  of  felonious  intent  at  the 
time  of  the  taking  was  not  established.  To 
determine  this  question  we  are  required  to  ■ 
look  alone  to  that  part  of  the  evidence  which 
tends  to  establish  the  felonious  intent  char- 
ged in  the  indictment  It  appears  from  evi- 
dence that  on  Sunday,  November  8,  1903,  as 
one  Alice  Scblsler  was  going  from  church  to 
her  home  she  found  a  lead-colored  purse  on 
the  public  highway  about  one  foot  outside 
the  wagon  track.  The  place  where  she  found 
the  purse  was  between  the  bridge  on  the 
highway  and  a  cornfield  belonging  to  William 
and  Jacob  Ralbley.  The  purse  contained  Ave 
$20  bills,  one  $10  bill  and  one  $5  bill.  Noth- 
ing else  was  in  the  purse.  The  bills  were 
folded  together  in  a  small  wad,  about  as 
small  as  it  could  be.    The  purse  had  twa 
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sides,  and  tbe  money  was  all  on  one  side. 
After  she  found  the  money,  and  she  and  three 
other  girls  had  examined  and  counted  It,  she 
walked  over  the  bridge  toward  her  home  and 
met  appellant,  who  lived  about  100  steps  from 
the  bridge.  He  was  driving  a  horse  attached 
to  a  buggy  going  from  his  home  toward  the 
bridge.  Appellant  did  not  speak  to  her.  Af- 
ter she  passed  appellant's  bouse,  appellant's 
wife  came  out  and  she  said  to  ai^ellanfa 
wife:  "I  found  a  pocketbook  with  $125  in 
it,  if  anybody  inquires  for  one."  Appellant's 
wife  asked  to  see  the  pocketbook,  and  when 
she  saw  it  said,  "That  looks  like  his,"  mean- 
Ing  appellant,  and  she  said  that  "|125  was 
about  the  amount"  At  this  time  appellant 
had  crossed  the  bridge,  and  his  wife  called 
to  him  that  she  (tbe  girl,  Alice  Schisler)  had 
found  a  pocketbook,  and  said,  "Did  you  lose 
yours?"  or  "Have  you  got  yours?"  Appellant 
turned  around  and  started  back.  Before  he 
came  to  where  his  wife  and  the  Schisler  girl 
were,  his  wife  said  to  the  girl  that  if  the 
money  was  not  theirs  it  would  be  given  back 
to  her,  and  because  of  this  statement  the 
girl  left  the  purse  containing  the  money  with 
appellant's  wife  and  went  on  home.  When 
the  money  was  so  left  by  tbe  Schisler  girl, 
neither  appellant  nor  his  wife  had  claimed  the 
money  to  be  theirs.  When  appellant  came 
back  his  wife  gave  him  tbe  purse  and  money, 
and  they  went  into  tbe  house  and  counted  it 
Immediately  after  the  Schisler  girl  got  home 
appellant  camie  and  told  her  that  it  was  bis 
money,  and  that  be  was  very  thankful  that 
she  gave  it  back  to  him,  and  offered  her  a  new 
dress  or  a  dollar.  The  next  Thursday  he 
gave  her  a  dollar.  Appellant  refused  to  re- 
turn or  surrender  said  money,  but  converted 
it  to  bis  own  use.  Appellant  claimed  that 
he  lost  said  purse  and  money  on  Sunday, 
November  8,  1908;  that  the  same  were  his 
property ;  that  there  were  two  |20  bills,  one 
1^10  bill,  and  fifteen  $6  bills— in  all,  ¥125  in 
the  purse.  At  tbe  trial  he  produced  a  purse 
which  he  testified  contained  the  money  found 
by  said  Alice  Schisler.  Alice  Sdiisler  and 
other  witnesses  testified  that  it  was  not  tbe 
same  purse  found  by  her  and  left  with  ap- 
pellant's wife.  There  was  evidence  which 
authorized  the  jury  to  find,  as  they  did,  that 
tbe  purse  and  money,  five  $20  bills,  one  $10, 
and  one  $5  bill,  $116,  found  by  Alice  Schisler 
and  converted  by  appellant  to  bis  own  use, 
were  the  property  of  William  Raibley,  and 
that  the  same  had  been  lost  the  day  before 
they  were  found  by  her,  and  that  appellant 
knew  that  the  same  did  not  belong  to  him, 
but  were  owned  by  some  one  else,  and  that, 
so  far  as  be  was  concerned,  the  finder,  Alice 
Schisler,  was  the  owner  of  said  purse  and 
money,  and  he  fraudulently  converted  the 
same  to  his  own  use. 

Appellant  insists  that  larceny  was  not  com- 
mitted, because  there  is  no  evidence  that 
appellant  had  such  felonious  intent  when  said 
Alice  Schisler  parted  with  the  possession  of 
■aid  property.    As  against  William  Raibley, 


the  real  owner  of  said  money  as  foond  by  tbe 
Jury,  Alice  Schisler  acquired  no  title;  but  ai 
against  appellant  and  all  other  persons  sbe 
became  the  substantial  owner  o;f  said  purse 
and  money.  19  Am.  &  Eng.  Ency.  of  Law, 
580;  Bowen  T.  Sullivan,  62  Ind.  281,  28S,  30 
Am.  Rep.  172.  It  is  true,  as  a  general  propo- 
sition, that  where  the  owner  voluntarily  parts 
with  the  title  to  his  property,  although  bla 
consent  Is  obtained  by  fraud.  tha%  Is  no  lar- 
ceny ;  and  if  by  a  delivery  of  goods  not  only 
tbe  poBseesion,  but  the  right  of  property,  also 
passes,  no  subsequent  conversion  by  tbe  per- 
son in  whom  the  right  of  property  has  thus 
vested  can  be  construed  into  larceny.  GU- 
lett's  Criminal  Law  (2d  Ed.)  f  540 ;  Perkins  v. 
State,  65  Ind.  817.  If  the  defendant,  with  a 
design  to -steal  tbe  property,  obtains  posses- 
sion of  it  by  fraud,  the  taking  is  larceny,  for 
the  reason  that,  as  the  fraud  vitiated  the 
transaction  and  left  the  title  in  the  original 
owner,  he  still  retained  a  constructive  posses- 
sion of  the  goods,  and  tbe  conversion  of  tbens 
by  the  defendant  Is  such  a  trespass  to  that 
possession  as  makes  it  larceny.  To  bring  a 
case  within  this  rule  there  must  exist  at  the 
time  an  animus  furandi,  an  essential  element 
of  larceny.  OiUett's  Criminal  Law  (2d  Ed.) 
{  640;  Crtmi  V.  State,  148  Ind.  401,  407,  47 
N.  E.  833;  Grunson  t.  State,  89  Ind.  533, 
46  Am.  Rep.  178,  and  cases  dted ;  Fleming  v. 
State,  136  Ind.  149,  151,  152,  36  N.  B.  154: 
March  v.  State,  117  Ind.  647,  548,  549,  20  N. 
B.  444;  88  Am.  St  Rep.  pp.  569-571,  note. 
When,  however,  one  has  the  bare  cliarge  or 
custody  of  the  goods  of  another,  tbe  legal 
possession  remains  in  the  owner,  and  tbe 
party  having  such  bare  charge  or  -custody 
may  be  guilty  of  larceny  by  fraudulently  con- 
verting the  same  to  his  own  use,  although  he 
had  no  fraudulent  intent  when  be  received 
them  in  custody.  3  Cbltty,  Criminal  Law 
(Perkins'  Ed.)  pp.  917a,  917b;  1  WhartMU 
Crim.  Law  (10th  Ed.)  {!  756,  957,  975 ;  2  Clark 
&  Marshall  on  Law  of  Crimes,  pp.  698,  707- 
722 ;  87  Am.  St  Bep.  pp.  81-35,  note ;  88  Am. 
St  Bep.  676,  note;  Crim.  Law  Mag.  689;  35 
Cent  Law  J.  06-68;  Collp  v.  State.  153  Ind. 
584,  687,  588,  55  N.  E.  739,  74  Am.  St  Bep. 
822,  324,  325;  Currier  v<  State,  157  Ind.  114, 
118,  119,  60  N.  E.  1023,  and  authorities  dted; 
Holbrook  ▼.  State,  107  Ala.  154, 166,  IS  South. 
109,  54  Am.  St  Rep.  65.  66,  and  authorities 
cited;  Dignowitty  v.  State,  17  Tex.  621. 
67  Am.  Dec.  670,  671-678;  Justices,  etc,  v. 
People,  90  N.  7.  12,  43  Am.  R^.  135.  and 
cases  dted,  and  note  pages  137,  188,  43  Am. 
Rep.;  People  v.  Call,  1  Denio,  120,  43  Am. 
Dec.  665,  and  cases  cited;  Brown  v.  People. 
20  C^olo.  161,  165,  166,  36  Paa  1040;  People 
V.  Martin,  116  Mich.  446,  74  N.  W.  653. 
46  Cent  Law  3.  450,  and  note  page  452: 
State  V.  Anderson,  25  Minn.  66,  33  Am.  Bep. 
455;  18  Am.  &  Eng.  Enc.  of  Law  (2d  fid.) 
473-476.  In  People  v.  McDonald.  43  N.  T. 
61,  it  was  said:  "If  money  or  property  is 
delivered  by  tbe  owner  to  a  person  for  mere 
custody  or  for  some  specified  purpose,   tbe 
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legal  poseesBloii  remalna  In  fbe  owner,  and 
the  criminal  conrerslon  of  It  by  the  cnetodlan 
IB  larceny."  In  Smith  ▼.  P«ople,  63  N.  Y.  Ill, 
13  Am.  B^.  474,  It  was  held  that:  "When 
the  delivery  of  goods  is  made  for  a  iingle 
and  specific  puniose,  the  possession  Is  still 
supposed  to  reside,  not  parted  with,  In  the 
first  proprietor."  It  Is  said  In  Bishop's  New 
Criminal  Law,  {  824:  "Where  any  person, 
whether  servant  or  not,  has  the  bare  charge 
or  care  of  another's  effects,  "Legal  possession,' 
observes  Bast,  'remains  In  the  owner,  and  the 
party  may  tie  gnllty  of  trespass  and  larceny 
In  fraudulently  converting  the  same  to  his 
own  use.' " 

It  1b  evident  that,  when  Alice  Scblsler 
delivered  the  purse  and  money  to  Mrs.  Wil- 
liams, appellant's  wife,  she  did  not  Intend 
to  part  with  her  title  to  said  property  as  find- 
er, but  merely  left  the  same  with  Mrs.  Wil- 
liams for  her  husband  to  eramlne,-  under  the 
agreement  that.  If  It  was  not  the  property,  of 
her  hnsband.  It  was  to  be  returned  to  Alice 
SchlBler.  Under  this  arrangement  appel- 
hmfs  wife  had  the  mere  charge  or  custody 
of  said  property;  the  legal  possession  re- 
maining In  Alice  SchlBler.  When  appellant 
received  the  money  from  his  wife  and  counted 
It  and  retained  It  under  a  claim  that  he  w6« 
the  true  ownet  thereof,  when  In  fact  H  was 
not  blB  property,  as  the  jury  found,  the 
title  of  the  finder,  which  was  good  as  against 
appellant,  and  the  legal  possession,  still  re- 
mained In  Alice  SChlsler.  When,  therefore, 
appellant  fraudulebtly  converted  said  prop- 
erty to  bis  own  use,  the  offense,  under  the 
above  well-recognized  rules,  was  larceny,  and 
not  that  of  obtaining  money  under  false  pre- 
tenses. "The  fact  that  the  owner  Intends  to 
part  with  the  title  to  the  property,  and  not 
mttely  the  iKiesesslon,  marks  the  distinction 
between  larceny  and  false  pretense.  88  Am. 
St  Rep.  572,  note;  Zlnk  v.  People,  77  N.  Y. 
114,  83  Am.  Rep.  588 ;  Loomls  v.  People,  67  N. 
T.  329,  23  Am.  Rep.  123.  That  the  evidence 
upon  the  subject  of  felonious  Intent,  as  well 
as  the  evidence  In  support  of  all  the  other 
essentia]  elcsrrents  of  the  crime  charged,  Is 
conflicting  affords  the  court  no  ground  for 
disturbing  the  Judgment  of  the  trial  court 
is  settled  by  the  decisions  of  this  court. 
Lee  V.  States  156  Ind.  541,  60  N.  B.  299; 
Bradley  v.  -State  (this  term)  76  N.  E.  873. 

Judgment  aflBrmed. 

(166  Ina.  421) 

KARGB8   FURNITURB  CO.  v.    AMALOA- 

MATBD     WOODWORKERS'     LOCAL 

UNION  NO.  181  et  al.    (No.  20,583.) 

(Supreme  Court  of  Indiana.    Oct.  31,  1906.) 

1.  Tkadb  Unions— Unincobpobated  Assooi- 

attonb— actionb. 
A  trade  union,  consisting  of  an  unincorpo- 
rated association  of  artisans,  cannot  be  sued  in 
its  company  name,  in  the  absence  of  statute  au- 
thorising it,  but  must  be  sued  in  the  name  of 
all  the  individual  members  thereof. 

CBd,  Note. — For  cases   in  point,   see  v(ri.  4, 
Cant  Dig.  Associations,  {{  SO,  87,  40.] 


2.  CoHSFiBAOT— Definition. 

A  convitacy  is  a  combination  of  two  or 
more  persons  by  soma  concerted  action  to  ac- 
comiilish  a  criminal  or  unlawful  purpose,  or 
to  accomplish  a  purpose  not  in  itself  criminal 
or  unlawful  by  criminal  or  unlawful  means. 

[Bd.  Note. — For  cases  In  point,  see  vol.  10, 
Gent.  Dig.  Conspiracy,  H  l-o,  32.] 

&  Samk  —  Stbikxs  —  SouoiTATioii  or  Bk- 
rLOYia. 
Where  a  trade  union  voted  for  a  strike,  and 

acted    in    concert,    all    the    members   quitting 

work'  from  the  factory  of  complainant  and 
I  others,  and  agreed  by  peaceable  means  to  induce 
I  employes  in  such  factories,  not  members  of  the 
I  union,  to  become  such  and  strike,  in  order  to 
i  assist  the  strikers,  but  it  was  expressly  voted 

that  under  no  circumstances  should  any  striker 
;  endeavor,  by  any  violence  or  intimidation,  to 
I  influence  the  acts  of  any  employO  for  complain- 
'  ant  or  others,  the  combination  of  such  employes 

to  strike  did  not  constitute  a  conspiracy.  ' 

[Ed.  Note. — For  cases  in  point  see  vol.  10, 

Cent.  Dig.  Conspiracy,  §  9.] 

4.  Tbade  Unions  —  Riohto  of  Bmfu)t£b  — 

Strikes. 
Memliers  of  a  trade  union,  consistiiig  of 
employ&i  under  no  contractual  restraint,  may 
lawfully  combine  and  by  prearrangement  quit 
their  employment  in  a  body^  to  secure  from 
their  employers  an  advance  in  wages,  shorter 
lionis,  or  any  other  legitimate  benefit,  though 
they  know  at  the  time  that  such  action  will  tie  at- 
tended with  injury  to  their  employers'  business, 
provided  the  strike  is  carried  on  in  a  lawful 
manner,  and  free  from  force,  intimidation,  and 
false  'representation! 

[Ed.  Note. — For  cases  in  point  Me  vol.  10, 
Cent  Dig.  Conspiracy,  §  9.] 

6.  Injunction— Stbike— Action  of  Union. 

AiYhere  a  labor  union,  consisting  of  600 
members,  voted  to  strike,  and  expressly  voted 
that  under  no  circumstances  should  any  striker 
endeavor,  by  any  form  of  violence,  threats,  or 
intimidadon,  to  influence  the  acts  of  any  one  en- 
gaged or  about  to  engage  at  work  in  the  various 
factories  affected,  including  'complainant's,  the 
tact  tliat  14  members  of  the  union  were  guilty 
of  acts  of  intimidation  and  violence  during  the 
strike,  while  lounging  in  the  street  and  not 
while  serving  as  pickets,  did  not  entitle  com- 
plainants to  an  injunction  against  the  union. 

6.  Tbade  Unions— Pickktino. 

A  trade  union  during  a  strike  may  appoint 
pickets  or  a  committee  to  visit  the  vicinity  of 
factories  to  take  note  of  the  persons  employed, 
and  secure  by  lawful  means  t^eir  names  and 
places  of  residence,  for  the  purpose  .of  peaceful 
visitation  and  solicitation  by  means  other  than 
threats,  intimidation,  etc. 

[Ed.  Note.— For  cases  in  point  see  voL  10, 
Cent.  Dig.  Conspiracy,  $  0.] 

7.  Appeai/— Weighing  Evidence. 

Where,  in  a  suit  to  restrain  picketing  pend- 
ing a  Strike,  etc.,  man^  witnesses  were  examin- 
ed, and  about  600  printed  pages  of  oral  testi- 
mony taken,  which  was  conflicting,  the  Supreme 
Court  on  appeal  would  not  weigh  the  evidence, 
though  authorised  to  do  so  by  Acts  1903,  p. 
841.  c.  193. 

Appeal  from  Superior  GonH,  Vandecburgb 
County;  Jtitm  H.  Fostnr,  Judge. 

Suit  by  the  Karges  Furniture  Company 
against  the  Aihalgamated  Woodworkers'  Lo- 
cal Union  No.  181'  and  other*.  From  a  de- 
cree in  favor  of  plaintiff  for  less  than  the  re- 
lief demanded.  It  appeals.  Case  transferred 
from  Appellate  Court  under  Bnma'  Ann.  8t 
f  183711.    Affirmed.  .     r»oal<> 
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.  J.  E.  Williamson  and  George  A.  Gnnnlng:- 
■ham,  for  appellant.  A.  W.  Punkhouser,  F. 
Hi.  Hostetter,  and  V.  F.  Fuukhouser,  for  ap- 
pellees. 

HADLEY,  J.  Appellant  brought  this  ac- 
tion against  the  appellees  the  Amalgamated 
Woodworkers'  Union  No.  131 'of  BTansvUle, 
an  unincorporated  labor  organization,  and 
members  thereof,  to  enjoin  appellees,  the  mem- 
bers being  on  strike,  from  picketing,  intim- 
idating, and  otherwise  interfering  with  the 
plaintlfTs  employes  and  business.  The  com- 
plaint, in  two  paragraphs,  was  answered  by 
a  general  denial.  There  was  a  trial,  a  spe- 
cial finding,  and  Injunction  awarded  against 
14  of  the  appellees,  and  finding  and  Judg- 
ment in  favor  of  the  remaining  appellees, 
including  said  Amalgamated  Woodworkers' 
Union. 

The  real  question  presented  by  the  record 
Is  the  refusal  of  the  court  to  enjoin  the  de- 
fendant union  and  all  its  members  from  pick- 
eting, and  otherwise  intermeddling  with  ap- 
pellant's business. 

1.  The  first  question  to  be  considered  Is, 
can  an  action  be  maintained  against  an  un- 
incorporated society  or  association?  "A 
private  corporation,"  says  Field,  J.,  in  Min- 
ing Co.  V.  Pennsylvania,  125  U.  S.  189,  8 
Sup.  Ct  741,  31  L.  Ed.  650,  "Is  merely  an 
association  of  individuals  united  for  a  spe- 
cial purpose,  and  permitted  to  do  business 
under  a  particular  name  and  have  a  ancces- 
«ion  of  members  without  dissolution."  In 
England  corporations  exist  only  by  virtue 
of  letters  patent,  Issued  by  permission  of 
the  Crown,  and  In  this  state  corporations 
«an  be  created  only  by  special  permission 
of  the  state,  expressed  in  legislative  enact- 
ment. Corporations  may  in  their  corporate 
name  sue  and  be  sued  and  hold  title  to  proper- 
ty. The  interest  of  its  severial  members  is  rep- 
resented by  shares,  which  may  be  sold  and 
transferred  to  a  stranger  without  affecting  a 
dissolution  or  the  status  of  the  corporate  body. 
A  fundamental  purpose  for  the  creation  of 
corporations  is  to  subserve  public  welfare 
an*  convenience  by  bestowing  the  character 
of  individuality  upon  a  combination  of  cap-  ] 
Ital  and  individuals,  for  the  accomplishment 
of  such  things  as  may  not  be  so  well  or  read- 
ily achieved  by  a  single  person,  and  that 
may  not  be  ehded  by  death  or  the  withdraw- 
al of  a  part  of  their  members;  and  such 
body,  being  created  by  authority  of  a  stat- 
ute, and  endowed  with  certain  rights  and 
obligations,  is  recognized  by  the  law  as  an 
artificial  person,  possessed  of  the  right  to 
sue  and  be  sued.  On  the  other  hand.  In  the 
absence  of  an  enabling  statute  defining  the 
TlgiiU  and  liabilities  of  the  members,  soci- 
eties, associations,  partnerships,  and  other 
bodies,  combined  under  their  own  rule,  for 
their  own  private  benefit,  and  without  any 
express  sanction  of  law,  are  not.  In  the  col- 
lective capacity  and  name,  recognized  at 
common  law  as  having  ainy  legal  ezlstencii 


distinct  from  their  members.  Hence  no  pow- 
er to  sue  or  be  sued  In  the  company  name 
Such  unincorporated  associations,  so  far  aa 
their  rights  and  liabilities  are  concerned,  are 
rated  as  partnerships,  and  to  enforce  a  right 
either  for  or  against  them,  as  in  partner- 
ships, the  nrme  of  all  the  individual  mem- 
bers must  be  set  forth,  either  as  phtintiffs  or 
defendants.  Hays  v.  Lanier,  3  Blackf.  322; 
Hughes  V.  Walker,  4  Blackf.  51 ;  Holland  v. 
Butler,  5  Blackf.  255;  Livingston  v.  Harv^. 
10  Ind.  218;  Adams  Ex.  Co.  t.  Hill,  43  Ind. 
157;  Pollock  V.  Dunning,  54  Ind.  115:  22 
Ency,  PI.  &  Pr.  pp.  230,  242,  and  cases  col- 
lated. We  have  no  statute  abrogating  the 
rule  at  common  law.  fience  it  must  be  held 
that  this  rule  is  stlU  In  force  in  this  state, 
and,  regardless  of  the  evidence,  the  court 
committed  no  error  in  denying  an  injunc- 
tion against  the  appellee  the  Amalgamated 
Woodworkers'    Union. 

2.  Does  the  finding  show  a  conspiracy  to 
Injure  the  plalntifC?  A  conspiracy  is  defijied 
to  be  "a  combination  of  two  or  more  persona, 
by  some  concerted  action,  to  accomplish  a 
criminal  or  unlawful  purpose,  or  to  accom- 
plish a  purpose,  not  In  Itself  criminal  or  un- 
lawful, by  criminal  or  unlawful  meana." 
Commonwealth  v.  Hunt,  4  Mete.  111-123, 
38  Am.  Dec.  846;  Spies  v.  People,  122  111.  213, 
12  N.  E.  865,  17  N.  E.  898,  3  Am.  St  Bep. 
820;  3  Oreenleafs  Ev.  $  89.  It  Is  dlscloaed 
by  the  special  finding  that  the  Woodworkers' 
Union  of  Evansvllle  had  about  600  members, 
all  employed  in  some  one  of  the  ten  fur- 
niture factories  In  said  city,  and  of  the  ap- 
pellees nine  were  nonmembers  and  the  oth- 
ers were  members  of  the  union.  On  March 
17,  1903,  at  a  meeting  of  the  union  It  waa 
resolved  by  a  free  vote  of  the  members, 
330  to  17,  that  all  members  should,  on  April 
1,  1903,  M  a  body,  discontinue  their  wotk 
at  their  several  places  of  employment,  nnless 
meanwhile  the  employers,  including  the 
plaintiff,  should  agree  to  an  advance  in 
wages,  to  a  shorter  work  day,  and  to  fui^ 
nlsh  a  scale  of  prices  to  be  paid  piece  work- 
ers. Appellees  all,  except  the  nonmembers, 
^ther  voted  for  the  resolution  or  subsequent- 
ly ratified  It  By  order  of  the  union,  notice 
of  the  demands,  signed  by  the  president 
and  secretary,  was  on  March  2l8t  delivered 
to  the  plaintiff.  On  April  1st,  the  demands 
upon  the  employers  not  having  been  complied 
with,  all  the  plaintiff's  employes,  but  about 
20  nonmembers  of  the  union,  each  one  act- 
ing voluntarily  in  concert  with  others^  and 
in  pursuance  of  the  agreement  and  vote,  quit 
their  employment  and  left  the  plaintiff's  fac- 
tory. Soon  after  the  strike  was  inaugurated, 
the  union,  with  the  participation  or  subse- 
quent ratification  of  the  appellees,  organized 
a  picket  system,  whereby  pickets  were  resr- 
ttlarly  and  dally  maintained  In  the  vldnlty  of 
all  the  factories  affected  by  the  strike. 
Each  mornlnga  meetlngof  the  union  was  held 
to  distribute  food  supplies,  to  appoint  plrtjrt 

committees,  composed  of  from  two  to  elriit 
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men,  to  receive  reports  tberefrom,  and  to  con- 
sider such  means  as  might  be  necessary  to 
compel  the  plaintiff  to  grant  its  demands.    The 
pickets  thus   chosen,    to   ayold   recognition 
by  employers,  were  assigned  so  that  no  one 
would   picket   the    factory   where    he    bad 
been  employed.    The  pickets  were  uniform' 
ly  instructed  by  the  president  and  other  of* 
ficers  of  the  onion  before  going  on  duty  to 
take  note  of  those  entering  and  leaving  the 
factory,  to  ascertain  their  names  and  places 
of  residence,  and,  as  far  as  they  could,  by 
fair  and  peaceful  means  to  influence  those 
remaining  at  work  to  quit,  and  prevent  new 
men  from  entering  to  take  the  places  of 
those  on  strike.    It  was  often  declared  by 
the  president,  and  always  unanimously  in- 
dorsed by  the  members  present,   that  the 
policy  of  the  union  was:    First.  That  the 
members  of  the  union  should  endeavor  by 
peaceable  persuasion,  and  not  otherwise,  to 
Induce  such  woodworkers  as  were  not  mem- 
bers of  said  union,  and  who  remained  in 
the  employ  of  the  plaintiff  and  other  em- 
ployers; to  join  the  union  and  co-operate  In 
the  strike.    Second.  That  they  should  seek 
the  acquaintance  of  such  working  nonunion 
men,  visit  them  at  their  homes,  and  there, 
and  at  all  other  suitable  places,  discuss  with 
them  the  mutual  benefits  of  the  union,  .and 
the  importance  of  their  quitting  work,  and 
by  fair  argument  and  peaceable  measures 
try  to  Induce  them  both  to  cease  working 
and  attach  themselves  to  the  union.    Third. 
That   under   no   circumstances   should   any 
striker  endeavor,  by  any  form  of  violence, 
threats,   or   intimidations,    to   Influence   the 
acts   and  conduct  of  any  one  engaged  or 
about  to  engage  at  work  in  said  factories,  lA- 
clnding  the -plaintiff's.    The  peaceable  pol- 
icy adopted  by  the  union,  and  given  as  in- 
stmctlons  to  the  pickets,  was  adopted  and 
given  in  good  faith,  and  the  defendants  in- 
dividually and  collectively,  as  members  of 
the  union,  at  all  times  intended  to  effectuate 
tbe  purposes  of  the  strike  by  lawful  means, 
and  not  by  violence,  threats,  or  Intlmlda- 
tloii. 

Tbe  plaintUTs  factory  Is  so  sitnate  that 
many  miners,  moulders,  and  other  woricmen 
reside  in  the  neighborhood,  and  pass  and 
repass  the  plaintiff's  factory  in  going  to  and 
from  their  work,  and  occasionally  groups 
or  crowds  of  men  generally  composed  In 
small  part  of  strikers,  would  assemble  In 
the  alley  and  streets  about  the  plaintiff's 
factory,  and  sometimes  accost  the  plalntifrs 
workmen  as  they  entered  or  left  the  fac- 
tory, by  calling  them  scabs  and  other  oppro- 
brious names.  On  the  7th  and  8tb  of  April, 
and  on  subsequent  days,  certain  of  the  em- 
ployes of  the  plaintiff,  on  their  way  home 
from  work,  were  stopped  and  followed  by 
groaps  of  men,  including  In  some  one  or 
more  of  the  grronps  the  defendants  John 
Gebliardt,  Harry  Thomas,  John  Kramer, 
John  Mandel,  John  Slemers,  Robert  Fisher, 
Cbarles  Upking,  Frank  Barnes,  Henry  Plt- 


tlneier,  Frank  Gebhardt,  John  Stock,  Fred 
Wilbelm,  and  Leander  Cook,  who  In  one  in- 
stance assaulted  said  employes,  and  in  all 
called  said  employee  offensive  names,  and  curs- 
ed and  threatened  them  with  violence  if  they 
did  not  quit  work  in  plaintiff's  factory.  On 
many  occasions  other  of  the  defendants  stop- 
ped and  visited  the  plalntifrs  employes,  and 
argued  with  them  the  propriety  of  quitting 
work ;  but  such  argument  and  conversations 
were  held  in  a  fair  and  friendly  spirit,  and 
devoid  of  any  form  of  Intimidation  or  offense. 
The  withdrawal  of  the  plaintiff's  workmen 
and  its  Inability  to  secure  others  to  take 
their  places  so  seriously  impaired  the  pro- 
ductive capacity  of  tbe  factory  that  the 
plaintiff  was  unable  to  fill  the  orders  it  bad 
accepted,  and  It  was  thereby  damaged,  and 
had  reasonable  grounds  to  erpect  further 
and  continuing  damages.  The  .employes 
who  remained  at  work  in  plalntlfTs  factory, 
except  a  few  who  afterwards  quit  on  ac- 
count of  the  strike  and  Its  consequences, 
are  still  employed  therein.  At  the  time  of 
the  strike  part  of  the  plaintiff's  workmen 
were  employed  without  any  contract  as  to 
duration  of  service,  and  tbe  others  were 
employed  by  the  piece.  It  was  not  shown  in 
evidence  that  the  violence  and  Intimidation 
mentioned  above  was  ever  reported  to  the 
union,  or  that  the  union  had  knowledge  of 
any  such  proceedings. 

The  court  stated  as  conclusions  of  law, 
first,  that  the  plaintiff  Is  entitled  to  an  In- 
junction, as  prayed,  against  the  defendants 
last  above  named;  and,  second.  Is  not  en- 
titled to  an  Injunction  against  the  defendant 
Amalgamated  Woodworkers'  Union  No.  131, 
nor  against  any  of  the  defendants  whose 
names  are  set  out  In  the  findings. 

All  combinations  are  not  conspiracies.  It 
Is  fundamental  under  our  form  of  govern- 
ment that  all  citizens  In  the  race  of  life  have 
a  free  and  equal  chance;  that  one  may  pur- 
sue the  path  he  chooses  and  do  whatever  he 
deems  best  for  himself,  so  long  as  he  does  not 
Infringe  upon  the  rights  of  another  exercising 
a  like  and  equal  freedom.  Every  absolute 
right  has  its  limits,  and  to  the  extent  of  those 
limits  It  Is  the  correlative  duty  of  every  other 
person  to  respect  and  refrain  from  obstruct- 
ing by  force,  fraud,  intimidation,  or  any  other 
artificial  means.  It  is  tbe  Invasion  of  an- 
other's rights  that  constitutes  a  legal  wrong 
and  gives  a  basis  for  damages.  A  trades- 
man, singly  or  in  combination  with  others, 
may  lawfully  advertise  his  goods,  undersell, 
solicit,  and  win  the  customers  of  his  rival, 
knowing  that  he  Is  thereby  mining  the  lat- 
ter's  business.  This  is  competition,  and  Is 
what  the  law  commends  as  "the  life  of 
trade."  In  such  case  one  loses  his  property 
by  the  acts  of  his  neighbor,  but  It  Is  damnum 
at>8qBe  Injuria.  But  tbe  contest  must  be  a 
fair  and  bonest  one. .  If  tbe  same  trades- 
man, singly  or  with  others,  advertises  his 
goods,  undersells,   solicits,   and  wins  away 

the  customers  of  his  rival  by  false  represen-iT/:> 
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tatlon,  Intimidation  or  artifice,  not  to  better 
hlmBelf,  but  to  Injure  bis  rival,  he  has  com- 
mitted an  actionable  wrong.  Eddy  on  Oomb. 
i  262,  and  nota  Jackson  y.  Stanfleld,  137 
Ind.  592,  36  N.  B.  S45,  37  N.  B.  14,  23  L.  R. 
A.  688.  Another  principle:  Whatever  one 
man  may  do,  all  men  may  do,  and  what  all 
may  do  singly  they  may-  do  In  concert,  If  the 
sole  purpose  of  the  combination  Is  to  advance 
the  proper  Interests  of  the  members,  and  It  Is 
conducted  In  a  lawful  manner.  Curren  v. 
Galen  (1897)  162  N.  Y.  83,  46  N.  B.  297,  37 
L.  R.  A.  802,  67  Am.  St  Rep.  486;  Macanley 
v.  Tlerney,  19  R.  I.  255,  33  Atl.  1,  37  L.  R.  A. 
466,  61  Am.  St  Rep.  770;  Eddy  on  Comb. 
t  623;  Clemmltt  v.  Watson,  14  Ind.  App. 
88,  42  N.  B.  367.  It  Is  Illegal  under  all  cir- 
cumstances for  either  the  onployed  or  em- 
ployer to  violate  a  contract,  and,  In  the  ab- 
sence of  existing  contracts,  employes  have 
the  same  right  to  strike  or  cease  working  In 
a  body  that  the  employer  has  to  dismiss  them 
In  a  body.  It  may  therefore  be  said  that 
employfis  under  no  contractual  restraint  may 
lawfully  combine,  and  by  prearrangement 
quit  their  employment  In  a  body,  for  the  pur- 
pose of  securing  from  their  employers  an  ad- 
vance in  wages,  shorter  hours,  or  any  other 
l^tlmat^  benefit  even  though  they  know  at 
the  time  that  such  action  will  be  attended 
with  injury  and  damage  to  the  busineBs  of 
their  employer,  provided  that  the  strike  is 
carried  on  In  a  lawful  manner;  that  is,  In  a 
manner  free  from  force,  Intimidation,  and 
false  rq;>resentatlon.  Bddy  on  Comb.  f| 
621-623;  Gray  v.  Building,  etc.,  Oonndl,  01 
Minn.  171,  179,  97  N.  W.  663,  63  li.  B.  A.  753, 
108  Am.  St  Rep.  477;  Wabash  R.  Co..  v. 
Hannahan  (C.  C.  1908)  121  Fed.  663,  668; 
State  V.  Stockford  (Conn.  1904)  68  Aa  769; 
National  Protective  Ass'n  of  Steam  Flttors  & 
Helpers  v.  Gumming  (1902).  170  N.  T.  816, 
63  N.  B.  369,  58  li.  R.  A.  185,  88  Am.  St  Rep. 
648;  Longshore,  etc.,  Co.  v.  Howell.  26  Or. 
627,  88  Paa  547,  28  L.  R.  A.  464,  472,  46  Am. 
St  Rep.  640,  Arthur  v.  Oakes,  63  Fed.  810, 
11  C.  O.  A.  209,  25  L.  R.  A.  414;  Ames  v. 
U.  P.  By.  Co,  (O.  C.)  62  F^d.  7;  Thomas  v. 
Railway  Co.  (C.  C.)  62  Fed.  803 ;  Erdman  v. 
MitcheU,  207  Pa.  79,  66  Atl.  327,  63  L.  R.  A. 
684,  99  Am.  St  Rep.  783;  3  Current  Law, 
p.  726 ;  Ray  on  Con.  Lim.  838i  378 ;  Greenhood 
on  Public  Policy,  p.  650;  Wood,  Master  & 
Servant,  I  241;  Beach  on  Monopolies  &  Ivr 
dnstrUl  Trusts,  8  102. 

The  finding  of  the  court  is  that  14  members 
of  the  union,  whose  names  ace  set  out  were 
guilty  of  various  acts  of  intimidation  and 
Tlolenoe,  not  while  serving  as  pickets,  but 
while  lounging  in  the  street  and  as  against 
these  tlie  application  for  injuqction  was  sus- 
tained ;  but  aa  against  the  otiier  defendants 
and  manbem  of  the  union  the  court  finds 
that  tbey,  as  indlvidiials,  and  collective  as 
members  of  the  union,  At  all  times  intendied 
to  effectuate  the  objects  of  the  strike  by  peaces 
ful  means,  and  without  violence,  threats. 
Intimidation,   or    other   unlawful'  metboda. 


and,  so  far  as  the  findings  show,  they  contlnq- 
ed  to  carry  out  their  peaceful  policy.    These 
facts,  und»  the  authorities  above  dted,  char- 
acterize the  combination  and  concert  of  ttie 
defendants  in  striking  as  lawful,  and  not 
amenable  to  injunction.    That  14  of  the  600 
members  of  the  union  did  disregard  the  ex- 
press instructions  and  declared  policy  of  the 
union  to  conduct  the  strike  peacefully,  and 
of  their  own  Initiative  Indulged  in  acts  of 
disorder  calculated  to,  and  did  In  fact;  in- 
timidate the  plalntUTs  employes.  Is  not  of 
itself  sufilclent  to  condemn  the  union  as  a 
body.    The  strike  being  properly  conceived 
and   conducted   by   the   great   majority   of 
members,  its  purposes  will  not  be  defeated  by 
the  imlawful  conduct  of  a  few  rowdies  and 
lawbreakers  that  may  be  found  among  them. 
"Where  a  combination  or  association  la  In- 
nocent in  its  Inception,"  says  a  recent  au- 
thor, "but  is  afterward  perverted  to  unlaw- 
ful «ids,  only  those  participating  in  the  per- 
version are  held  to  be  conspirators."    Biddy 
on  Comb,  f  368;    Carew  v.  Rutherford.  106 
Mass.  10,  8  Am.  Rep.  287;  Commonwealth  v. 
Hunt,  4  Mete.  (Mass.)  Ill,  88  Am.  Dec  346, 
355 ;  Railroad  Co.  v.  Buef  (C.  C.)  120  Fed.  102. 
3.  But  it  is  ai^ued  that  the  maintenance 
of  pickets  at  the  plaintiff's  factory  was  an 
unlawful  interference  with  its  business,  and 
that  the  appointment  instruction,  and  the  re- 
ceiving of  daily  reports  from  such  pickets 
constituted  all  participattog  members  of  the 
union  dvll  conspirators.    Whether  picketing 
Is  lawful  or  unlawful  d^)ends  in  each  par- 
ticular case  upon  the  conduct  of  the  pl<^eti 
themselves.    The  fact  that  they  are  serving 
under   appointment   and   Instructions    from 
their  union  adds  nothing  to  their  rights  and 
Hrlvlleges    as   affecting  third  persons.     Un- 
der no  circumstances  have  pickets  the  right 
to  employ  force,  menaces,  or  Intimidation  of 
any   kind  in  their   efforts   to   induce   non- 
striking  workmen  to  quit,  or  to  prevent  those 
about  to  take  the  strikers'  places  to  refrain 
from  doing  so ;  neither  have  they  the  right, 
as  pickets  or  otherwise,  to  assemble  about 
the  working  place  In  such  numbers  or  In  socfa 
manner  as  to  Impress  workmen  employed, 
or  contemplating  employment  with  fear  and 
Intimidation.    Beaton   v.   Tarrant    102    III. 
App.  124;  Vegelahn  v.  Guntner,  167  Mass.  92. 
44  N.  B.  1077, 85  L.  R.  A  722,  57  Am.  St  Rep. 
443 ;  Murdodt  v.  Walker,  152  Pa.  506,  25  Atl. 
482,  84  Am.   St  Rep.  678.    It  is,  bovrever. 
generally  conceded  in  this  country  and  in 
England  that  workmen,  when  free  from  con- 
tract obligations,  may  not  only  themselves, 
singly  and  in  combination,  cease  to  work  fbr 
any  employer,  but  may  also,  as  a  means  of  ac- 
complishing   a    legitimate    purpose,    use    all 
lawful  and  peaceful  means  to  Induce  others 
to  quit  or  refuse  employment    The  law,  hav- 
ing granted  workmen  the  right  to  strike  to 
secure  better  cohdldjons  from  their  employ- 
era,  grants  thean  also  the  use  of  those  means 
and  agencies,  tiot  InconsistKit  with  the  rights 
oC  others,  that  att  seoessary  to  make  the 
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ttrOce  effticUve.  This  embraces  the  right  to 
■npport  their  contest  by  argwnent,  persna- 
Bion,  and  such  favors  and  accouunodatioiis 
as  they  have  wltbln  their  control.  The  law 
-will  not  deprive  endeavor  and  energy  of  their 
Just  reward,  when  exercised  for  a  legitimate 
purpose  and  in  a  legitimate  manner.  ,  So,  in 
a  contest  between  capital  and  labor  on  the 
one  hand  to  secure  higher  wages,  and  on  the 
other  to  resist  it,  argument  and  persuasion  to 
win  support  and  co-operation  from  others 
are  proper  to  either  side,  provided  they  are 
of  a  character  to  leave  the  persons  solicited 
feeling  at  liberty  to  comply  or  not,  as  they 
please.  Likewise  a  union  may  appoint  pick- 
ets or  a  committee  to  visit  the  vicinity  of  fac- 
tories for  purpose  of  taking  note  of  the  per- 
sons employed,  and  to  secure,  if  it  can  be 
done  by  lawfnl  means,  their  names  and  places 
of  residence  for  the  purpose  of  peaceful  visit- 
ation. Bddy  on  Comb.  {  537;  Perkins  t. 
Rogg  a89Z)  2S  Wkly.  Law  Bnl.  82. 

The  decided  cases  are  not  in  harmony  with 
respect  to  the  right  to  persuade,  but  the  clear 
weight  of  authority  is  to  the  effect  that  so 
long  as  a  moving  party  does  not  exceed  his 
absolute  legal  rights,  and  so  does  not  invade 
the  absolute  rights  of  another,  he  may  do  as 
be  pleases,  and  may  persuade  others  to  do 
like  him.  To  illustrate:  A.  resides  in  a  pop- 
ulous, residential  part  of  the  city.  B.  has 
established  a  saloon  in  the  same  square. 
Keeping  a  saloon  there  is  lawful  business. 
Many  of  the  neighbors  patronize  the^  saloon, 
and  the  business  prospers.  A.  disapproves  of 
the  business  in  that  place,  and  withholds 
his  patronaga  He  has  the  absolute  right  to 
'Withhold  it  The  other  neighbors  have  the  ab- 
solute right  to  bestow  theirs.  B.  has  no  abso- 
lute right  to  the  patronage  of  either,  and  with- 
out patronage  will  fail  in  business.  Here 
it  is  plain  that  A.  has  the  absolute  right 
to  stand  on  the  street  corner  and  note  all 
bis  neighbors  who  enter  and  leave  the  sa- 
loon, hall  them  on  the  street  or  visit  them 
at  their  respective  homes,  and  by  argument 
and  persuasion  (they  being' willing  to  listen) 
endeavor  to  Induce  them  to  cease  their  pat- 
ronage. A.'s  object  is  to  make  B.'s  business 
nnprofltable  and  losing,  and  thus  compel  him 
to  move  away,  and  improve  the  place  and  at- 
tractiveness  of  A.'s  neighborhood.  Now  if 
A.  converts  all  of  his  neighbors  to  his  course 
..of  conduct  by  argument,  reason,  entreaty, 
and  other  fair  and  proper  means,  and  there- 
by effects  the  suppression  of.  the  saloon  and 
financial  ruin  of  B.,  it  is  damnum  absque  in- 
juria. A.  has  done  nothing  but  what  the 
law  protects  blm  In  doing.  Eddy  on  Comb. 
§§  637,  639;  Beach  on  Mon.  &  Ind.  Trusts, 
i  107 ;  Union  P.  Ry.  Co.  v.  Ruef  <C.  0.)  120  Fed. 
102 ;  Foster  v.  Retail  Clk.,  etc.,  Ass'n,  39  Misc. 
Rep.  48,  78  N.  T.  Supp.  860;  Rogers  v.  Bvarts 
(Sup.)  17  N.  y.  S»ipp.  2(54;  Perkins  v.  Rogg, 
28  Wkly.  Law  Bui.  32 ;  Reg  v.  Druitt,  10  Cox, 
Cr.  R.  592;  Reg  v.  Hllbert,  18  Cox,  Cr.  B.  82. 
According  to  the  finding,  the  pickets,  after 
being  chosen  and  before  going  out.  were 
"Invariably"  Instructed  by  the  presiding  of- 
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fleer  of  Ibe  union  to  observe  only  peaceable 
means,  and  under  no  drcumstances  resort  to 
force,  menaces,  threats,  or  intimidation  of 
any  kind.  There  is  no  finding  of  any  depar- 
ture from  these  InstruetlonB  by  any  picket, 
and  we  must  therefore  presume,  as  against 
the  plaintiff,  that  there  was  none,  and  con- 
sequently hold  that  the  maintaining  of  the 
pickets  at  the  plaintiff's  factory  under  the 
facts  proved  was  not  unlawfuL 

The  court  did  not  err  in  Its  second  and 
fourth- conclusions  of  law. 

4:.  As  a  reason  for  a  new  trial,  and  as  an 
independent  assignment  appellant  challenges 
the  snffldency  of  the  evidence  to  sustain  the 
finding.  He  concedes  in  bis  brief  that  the 
facts  found  In  all  material  respects  have 
support  from  the  evidence,  but  he  requests 
the  court,  under  the  act  of  1903  (Acts  1908, 
p.  341,  c.  193),  to  consider  and  weigh  the  evi- 
dence. There  are  many  witnesses  and  about 
600  printed  pages  of  oral  testimony,  and, 
tbece  being  a  conflict  in  the  evidence,  we  can- 
not undertake  to  weigh  It,  for  reasons  stated 
at  length  in  the  following  recent  cases  from 
this  court:  Parklson  v.  Thompson  (February, 
1905)  78  N.  B.  109;  HudlestOBi  v.  Hudleston 
(May,  1905)  74  N.  B.  504;  Bay  t.  Baker 
(June,  1905)  74  N.  B.  619. 

Judgment  affirmed. 


(186  Ind.  433) 

GIPB  V.  STATB.    (No.  20,575.) 
(Supreme  Court  of  Indiana.    Nov.  1,   1906.) 

1,  HomcioB — ^Dtiko  Declabations — ^Review. 

The  question  as  to  the  competency  of  a  dy- 
ing dieclaratloD  was  one  which  the  trial  conrt 
was  called  on  to  decide  before  admitting  the 
testimony,  and  its  condosion  that  the  declara- 
tion was  admissible  is  one  which  should  not  be 
disturbed  on  appeal,  unless  It  is  manifest  that 
the  facts  did  not  warrant  the  conclusion. 

2.  Same — Sense  of  Iit^ENnnro  Death. 

Where  It  appears  that  in  the  afternoon 
deceased  expressed  a  belief  that  she  would  not 
get  well,  that  she  gradually  grew  worse  nntil 
the  physician  had  abandoned  hope  of  her  re- 
covery, and  that  at  midnight,  when  the  declara- 
tions were  made,  she  was  very  weak  and  unable 
to  speak  more  than  a  few  words,  and  that  she 
died  early  the  following  morning,  the  trial  court 
was  Justified  in  holding  that  the  declarations 
were  made  under  a  sense  of  impending  death, 
without  a  hope  of  recovery. 

[Ed.  Note. — For  cases  in  point,  set  vol.  26, 
Cent  Dig.  Homicide,  §8  430-437.] 

8.  Same — Inbtbuctions. 

Where  an  indictment  charged  that  accused 
"did  then  and  there  unlawfully  •  •  •  kill 
and  murder"  deceased  "by  then  and  there 
*  *  *  unlawfully  striking  and  wounding  and 
forcibly  throwing  the  said"  deceased  "in  a  well," 
an  ipstmction  was  unwarranted  which  author- 
ized a  verdict  of  guilty,  if  the  Jnrv  found  that 
defendant  broke  and  entered  the  nonse  of  de- 
ceased under  certain  circumstances,  and  that  by 
reason  of  said  acts  the  deceased  was  put  in 
great  fear  and  agitation,  to  such  an  extent  that 
she  lost  her  reason,  and  that  by  reason  thereof 
she  left  the  house  and  jumped  into  the  well, 
and  death  resulted. 
4.  Sams — Habmless  Bbbob. 

'  Where  an  indictment  charged  that  the  kill- 
ing was  accomplished  by  physical  violence,  an 
erroneous  instruction  a>{j^^g<>f;i^if  Jy  ti^tS^TC 
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of  mnrder  In  the  first  degree.  If  the  Jury  found 
that  by  reason  of  the  acts  of  defendant  the  de- 
ceased was  put  in  great  fear  and  agitation,  to 
such  an  extent  that  she  lost  her  reason  and 
jumped  into  a  well,  which  caused  her  death, 
cannot  be  considered  harmless,  although  the 
jury  did  not  find  the  accused  guilty  of  murder, 
but  of  involuntary  manslaughter. 

Appeal  from  Circuit  Court,  Henry  County; 
John  M.  Morris,  Judge. 

OUle  Glpe  was  convicted  of  the  crime  of 
involuntary  manslaughter,  on  which  Judg- 
ment was  pronounced,  and  he  appeals.  Re- 
versed. 

F.  O.  Cause  and  W.  A.  Brown,  for  appel- 
lant 0.  W.  Miller,  Atty.  Gen.,  C.  O.  Hadley, 
W.  C.  Geake,  and  L.  O.  Rothschild,  for  the 
State. 

GILLETT,  J.  Appellant  was  charged  by  in- 
dictment with  the  murder  of  one  Mollle  Star- 
buck  and  her  Infant  child.  There  was  a  ver- 
dict of  Involuntary  manslaughter,  on  which 
judgment  was  pronounced. 

The  first  question  which  this  appeal  pre- 
sents is  whether  the  trial  court  erred  In  ad- 
mitting as  dying  declarations  certain  state- 
ments of  said  Mollie  Starbuck.  On  a  Satur- 
day night,  l>etween  the  hours  of  9  and  10, 
said  decedent  was  found,  in  a  frensied  con- 
dition, with  said  infant.  In  a  sliallow  well, 
situate  about  1,000  feet  to  the  rear  of  her 
house.  She  and  the  child  were  the  only 
members  of  her  family  who  were  at  home 
during  the  evening,  and  there  was  evidence 
tending  to  show  that  the  house  was  broken 
into  that  night,  at  some  hour  previous  to 
the  time  that  they  were  found  In  the  welL 
Said  declarant  died  about  4  a.  m.  the  next 
Mon<]ay.  One  of  the  attending  pliysicians 
testified  that  the  cause  of  death  was  acute 
pulmonary  congestion,  while  another  physi- 
cian. In  testifying,  ascribed  her  death  to 
shock,  fright,  and  exhaustioa  The  evidence 
warranted  the  conclusion  that  her  condi- 
tion and  death  were  due  to  her  experience  of 
the  preceding  Saturday  night.  She  continued 
very  Ul  from  the  time  she  was  found.  She 
was  in  a  highly  nervous  condition,  and  was 
sufFering  from  pulmonary  hemorrhage.  She 
was  better  Sunday  morning,  but  during  that 
time,  and  up  to  her  death,  her  breathing  was 
heavy  and  labored.  Between  2  and  3  p.  m. 
of  said  day  she  asked  one  of  the  attending 
physicians  whether  he  thought  she  could  get 
weU.  He  told  her  he  had  hopes  of  her  re- 
covery, that  she  had  improved  nicely,  and 
be  saw  no  reason  why  she  should  not  get 
well.  She  replied  that  she  did  not  believe 
she  would.  Between  that  time  and  midnight 
Sunday,  when  the  declarations  were  made, 
there  was  a  gradual  decline  in  her  condition, 
and  said  physician  testified  that  at  the  latter 
hour  he  had  no  hope  of  her  recovery.  The 
declarations  In  question,  and  the  circum- 
stances in  which  they  were  made,  are  thus 
stated  by  said  witness:  "At  one  of  her 
waking  spells  I  said  to  her:  'Mollle,'  I  says, 
'do  you  know  me?'    And  she  made  no  answer. 


and  she  looked  at  me,  and  I  said:  'If  yon 
cannot  answer  me,  Mollle'  (she  was  getting 
weak),  'raise  yonr  hand  if  you  know  me,' 
and  she  raised  her  hand  or  finger.  And  I 
said:  'There  are  some  things  we  want  to 
Iwnow,  and  very  badly,  and,  if  you  can  poasl- 
bl^  let  us  know  any  way  whatever,  do  so.' 
I  said:  'Was  it  some  bad  man  carried  yoo 
off?'  And  she  summoned  a  great  effort  and 
said,  'Tes.'  The  nurse  asked  her  then:  'Did 
they  come  in  at  the  window?"  And  she  said. 
'Yes,'  and  looked  toward  the  window  where 
the  screen  had  been  torn  away.  And  tbea 
the  nurse  asked  her  If  there  were  more  than 
one,  and  she  said,  'I  don't  know.'  And  thai 
I  asked  her  if  she  recognized  any  one,  and 
she  made  some  answer,  but  we  could  not 
understand  her — she  was  getting  very  weak." 
With  this  statement  of  the  facts,  we  pro- 
ceed to  the  discussion  of  the  admissibility  of 
said  declarations.  In  John's  Case,  as  re- 
ported in  1  East,  Pleas  of  the  Crown,  357, 
358,  from  the  MSS.  of  Buller,  J.,  it  appears 
that  It  was  the  unanimous  opinion  of  the 
judges  that  "if  a  dying  person  either  declare 
that  he  knows  his  danger,  or  It  Is  reasona- 
bly to  be  inferred  from  the  wound  or  state 
of  Illness  that  he  was  sensible  of  his  danger, 
the  declarations  are  good  evidence."  That 
the  character  of  the  wound  may  of  Itself  war- 
rant the  inference  that  the  declarant  was 
under  a  sense  of  certain  and  speedy  death 
is  settled  upon  the  authorities.  Woodcock's 
Case,  2  Leach,  563;  Anthony  v.  State,  19 
Tenn.  265,  33  Am.  Dec.  143;  McLean  v. 
State,  IS  Ala.  672;  Hill's  Case,  2  Grat  594, 
608;  8  Russell  on  Crimes  (9th  American  from 
4tta  London  Bid.)  page  250;  and  see  Green  v. 
State,  1B4  Ind.  655,  57  N.  B.  637.  The  ques- 
tion as  to  the  competency  of  the  declara- 
tions was  one  which  the  trial  court  was 
called  on  to  decide  before  admitting  the 
testimony.  1  East,  Fleas  of  the  Grown,  S58; 
John's  Case,  Id.  357;  Donnelly  v.  State,  26  N. 
J.  Law,  463;  Starkey  v.  People,  17  IlL  17;  1 
Roscoe,  Or.  Ev.  •37;  1  Bishop,  New  Cr.  Pro. 
S  1212;  1  Elliott,  Ev.  {  355.  Its  conclusion 
that  the  declarations  were  admissible  is  one 
which  will  not  be  disturbed  on  appeal,  unless 
It  is  manifest  that  the  facts  did  not  warrant 
the  conclusion.  Swisher  v.  Com.,  26  Orat. 
963,  21  Am.  Dec.  330.  Professor  Wigmore, 
who  discusses  the  propositions  above  laid 
down,  says:  "In  ascertaining  this  cob- 
sclousness  of  approaching  death,  recourse 
should  naturally  be  bad  to  the  attending  cir- 
cumstances. It  has  been  contended  that  only 
the  statements  of  the  declarant  could  be 
considered  for  this  purx>o8e,  or,  less  broadly, 
that  the  nature  of  the  injury  alone  could  not 
be  sufilclent;  L  e..  In  effect,  that  the  declar- 
ant must  have  shown  in  some  way  by  con- 
duct or  language  that  he  knew  he  was  going 
to  die.  This,  however,  is  without  good  rea- 
son. We  may  avail  ourselVes  of  any  means 
of  inferring  the  existence  of  such  knowledge: 
and.  If  in  a  given  case  the  nature  of  the 
wound  is  such  that  the  declarant  must  have 
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realized  his  situation,  our  object  Is  auffldent- 
ly  attained.  Snch  is  the  settled  Judicial  at- 
titude. •  ♦  ♦  No  rule  can  here  be  laid 
down.  The  circumstances  of  each  case  will 
show  whether  the  requisite  consciousness  ex- 
isted, and  It  IS  poor  policy  to  dlstuib  the 
ruling  of  the  trial  Judge  upon  the  meaning  of 
these  drcnmstances."  2  Bt.  {  1442.  In  this 
case  it  api)ears  that  on  Sunday  afternoon  said 
decedent  expressed  the  belief  that  she  would 
not  get  well. "  Assuming  that  to  have  been 
her  opinion  then,  and  considering  that  she 
gradually  grew  worse  until  the  physician 
had  abandoned  hope  of  her  recovery,  and 
bearing  In  mind  her  extreme  weakness,  as 
evidenced  by  the  physician's  testimony  as 
to  the  circumstances  In  which  her  statements 
were  made,  we  can  but  regard  the  deduction 
of  the  trial  court  as  authorized  that  the  dec- 
larations were  made  under  a  sense  of  Im- 
pending death,  without  hope  of  recovery. 
The  remarks  of  Eyre,  O.  B.,  In  Woodcock's 
Case,  2  Leacb,  563,  seem  quite  apropos  In 
this  connection,  but  we  need  not  pause  to 
quote  them. 

The  Indictment  charged  that  appellant 
"did  then  and  there  unlawfully,  feloniously, 
purposely,  and  with  premeditated  malice  kill 
and  murder  Mollie  Starbuck  and  Beulah 
Start)udc,  by  then  and  there  Xeloniously,  pur- 
posely, and  vrlth  premeditated  malice  un- 
lawfully striking  and  wounding  and  forci- 
bly throwing  the  said  Mollle  Starbuck  and 
Beulah  May  Starbuck  In  a  well,  then  and 
there  being."  It  Is  contended  by  appellant 
that,  In  view  ot'  the  charge  In  the  Indictment 
as  to  the  means  by  which  the  deaths  alleged 
were  cftused,  the  court  erred  In  giving  to  the 
Jury  Instruction  No.  3.  By  that  instruction, 
the  court,  after  calling  the  attention  of  the 
Jury  to  the  provisions  of  statute  relative  to 
the  killing  of  a  human  being  In  the  perpetra- 
tion of,  or  attempt  to  perpetrate,  the  crime 
of  robbery  or  burglary,  charged  that  If  the 
Jury  found  that  appellant,  either  by  himself 
or  with  others  confederating  with  him,  broke 
and  entered  the  Starbuck  house  under  certain 
circumstances  set  forth  in  the  instruction 
(amounting  In  law  to  a  burglary),  and  that 
by  reason  of  said  acts  the  said  Mollie  Star- 
buck  was  put  In  great  fear  and  agitation,  to 
snch  an  extent  that  she  lost  her  reason  and 
became  insane,  and  that  by  reason  thereof, 
while  in  such  state  of  insanity,  she  left  the 
house  and  Jumped  Into  the  well,  carrying 
with  h6r  the  Infant  child,  and  that  by  rea- 
son of  her  exposure  therein  and  her  ex- 
treme fright  and  agitation,  brought  npoa 
her  by  the  facts  aforesaid,  she  afterward 
died,  appellant  would  be  guilty  of  murder  in 
the  first  degree:  In  this  case,  as  will  be  ob- 
served, the  charge  was  a  killing  by  "striking 
and  wounding  and  forcibly  throwing"  said 
Mollie  Starbuck  and  Beulah .  May  Starbuck 
Into  a  well.  This  clearly  means  that  the 
killing  was  accomplished  by  physical  vio- 
lence. In  an  Jinglish  nisi  prius  case,  in- 
volving a  ^tate  of  facts  somewhat  similar 


to  that  Involved  In  the  hypothesis  embodied 
in  said  instruction,  we  find  that  the  facts  as 
to  the  manner  in  which  death  occurred  were 
pleaded.  R.  v.  Pitts,  1  Oar.  &  M.  284.  It  Is 
settled  In  this  Jurisdiction  that  the  charge 
that  the  killing  was  by  ways  and  means  un- 
known to  the  grand  Jury  Is  sufficient;  and 
then  It  Is  a  question  whether  the  proof 
supports  the  averment  Waggoner  v.  State, 
163  Ind.  841,  58  N.  E.  190,  80  Am.  St.  Rep. 
237;  Donahue  v.  State  (at  this  term)  74  N.  B. 
006.  We  have  here,  however,  a  case  In  which 
it  Is  alleged  that  the  killing  was  accom- 
plished by  an  act  of  physical  violence.  The 
averment  Is  descriptive  of  the  crime  charged, 
and  It  was  therefore  necessary  to  prove  the 
allegation  substantially  as  laid.  Taylor  ▼. 
State,  130  Ind.  66,  29  N.  E.  415.  As  respects 
the  allegation  and  proof  as  to  the  manner  of 
death,  it  Is  sufficient  If  the  proof  agree  with 
the  allegation  In  Its  substance  and  generic 
character,  precise  conformity  Is  not  required; 
but,  to  quote  from  one  of  the  older  writers, 
"If  a  person  be  Indicted  or  appealed  for  one 
species  of  killing,  as  by  poisoning,  he  cannot 
be  convicted  of  a  totally  different  species  of 
death,  as  by  shooting,  starving,  or  stran- 
gling." 1  East,  Pleas  of  the  Crown,  341.  See, 
also,  Mackalley's  Case.  9  Coke,  67;  R.  v. 
Waters,  7  0.  &  P.  697;  State  v.  Dane,  11 
N;  H.  271,  35  Am.  Dec.  495;  State  v.  Smith, 
32  Me.  369,  54  Am.  Dec.  678;  State  v.  Fox, 
25  N.  J.  Law,  566;  State  v.  Hoyt,  13  Minn. 
182,  142  (Gil.  125,  127);  State  v.  Jenkins,  14 
Rich.  Law,  215,  04  Am.  Dec.  132;  10  Ency. 
PI.  &  Pr.  128. 

It  is  contended  that  the  above  InstruQtion 
Is  shown  to  have  been  harmless,  because  the 
Jury  did  not  find  appellant  guilty  of  murder, 
but  of  Involuntary  manslaughter.  There  is 
no  merit  In  this  contention.  The  -Instruc- 
tion, in  view  of  the  evidence,  was  strongly 
calculated  to  be  influential,  because  of  Its 
Indication  to  the  Jury  that  there  might  be 
a  conviction  for  the  homicide.  If  such  It  was, 
although  the  conclusion  of  the  Jury  as  to  the 
manner  of  killing  might  be  that  death  was 
caused  by  a  means  totally  different  from  that 
which  was  alleged.  It  must  not  be  forgotten 
that  a  eharge  of  murder  in  the  first  degree 
comprehends  every  grade  of  felonious  homi- 
cide, and  that  a  -finding  of  Involuntary  man- 
slaughter cannot  be  disturbed  on  appeal  be- 
cause the  evidence  shows  that  the  defendant 
was  guilty  of  murder.  Hasenfuas  v.  State, 
156  Ind.  246,  50  N.  E.  463.  It  has  been  de- 
clared, and  properly  so,  that  if  an  "error  is 
In  Itself  radical  and  affects  substantial  rights 
in  a  material  degree,  or  may  probably  so 
affect  such  rights,  then  the  error  cannot  be 
regarded  as  unlnfluentlal  unless  the  record, 
with  decisive  clearness  and  strength,  affirma- 
tively shows  that  it  did  not  Influence  the 
final  decision  in  the  case  to  the  prejudice  of 
the  party  who  complains."  Elliott,  Appel- 
late Procedure,  i  643,  note. 

After  a  careful  consideration  of  the  ques- 
tion which  the  giving  of  said  instruction  nrfe  I 
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sentfl,  viewed,  not  In  the  abstract,  bnt  In  the 
concrete,  as  applied  to  the  testimony  in  the 
record,  it  is  our  conclusion  that  it  does  not 
clearly  appear  that  appellant  was  not  preju- 
diced.   A  reversal  must  therefore  follow. 

Judgment  reversed,  and  a  new  trial  order- 
ed. The  clerk  will  issne  the  proper  notice 
(or  the  return  of  the  prisoner. 


(ISS  Ind.  44S) 

TERRELI,  V.  STATE.    (No.  20,474.) 
(Supreme  Court  of   Indiana.    Nov.   2,  1905.) 

1.  iNDIOniXITT — AlXBGATION   OF   DATK. 

Where  an  indictment  found  September  12, 
1903,  charged  that  defendant  on  "July  12, 18903,'' 
at,  eta,  then  and  there  unlawfully  and  feloni- 
ously did  kill  and  murder  W.  by  shooting  etc., 
the  mdictment  was  fatally  defective,  as  alleging 
the  date  of  the  offense  subsquent  to  the  finding 
of  the  indictment. 

2.  Saux — Statutes — Appucatiom-. 

Bums'  Ann.  St  1901,  §  1825,  provides  that 
no  indictment  or  Information  shall  be  deemed 
invalid  because  it  omits  to  state  the  time  at 
which  the  offense  was  committed  in  any  case 
in  which  time  is  not  the  essence  of  the  offense, 
nor  for  stating  the  time  imperfectly  unless  time 
is  of  the  essence  of  the  offense.  Held  tha't,  where 
an  indictment  stated  that  the  offense  was  com- 
mitted on  a  date  long  after  the  finding  and  re- 
turn of  snch  indictment,  it  could  not  be  sus- 
tained nndo'  such  section. 

Appeal  from  Circuit  Court,  Wells  County; 
John  M.  Smith,  Special  Judge. 

John  W.  Terrell  was  convicted  of  murder, 
and  he  appeals.    Reversed. 

A.  liu  Sbarpe,  C.  B.  Sturgls,  B.  W.  Stine. 
C  H.  De  Lacour,  R.  S.  Gregory,  and  Robt 
Landfalr,  for  appellant-  C.  W.  Miller,  Atty. 
Gen.,  John  Burns,  Pros.  Atty.,  0.  C.  Hadley. 
W.  a  Geake,  and  Sj.  O.  Rothschild,  for  the 
Stattt. 

JORDAN,  J.  On  the  12th  day  of  Septem- 
ber, 1908,  a  grand  Jury  of  the  Wells  circuit 
court  returned  on  Indictment  against  appel- 
lant, John  W.  Terrell,  charging  Mm  with  the 
crime  of  murder  In  the  first  degree.  He  un- 
Bvccessfully  moved  the  lower  court  to  quash 
the  Indictment  and  then  entered  a  plea  of 
not  guilty,  and  also  filed  a  special  answer, 
wherein  he  averred  that  at  the  time  tbe  al- 
lied offense  was  committed  he  was  a  per- 
son of  unsound  mind.  Tbe  state's  r^Iy  to 
the  special  answer  was  a  general  denial. 
The  case,  upon  Issues  Joined,  was  tried  by  a 
ixars,  and  a  verdict  returned  convicting  him 
of  murder  in  the  first  degree,  and  assess- 
ing his  punishment  at  Imprisonment  in  tbe 
State's  Prison  during  life.  Upon  this  Tee- 
diet  tbe  court,  over  appellant's  motion  for 
a  new  trial,  pronounced  Judgment 

The  errors  assigned  and  relied  upon  for  a 
reversal  are:  (1)  Overruling  the  motion  of 
appellant  to  quash  the  Indictment;  (2)  deny- 
ing his  motion  in  arrest  of  Judgment;  (3) 
overmllng  the  motion  for  a  new  trial:  (4) 
error  of  the  trial  court  In  pronouncing  Judg- 
ment on  tbe  verdict,  for  tbe  reason  that  at 
the  time  of  the  rendition  of  the  Judg^nent 


ai^wUant  w«a  a  person  of  nnflomd  mind, 
Incapable  of  understanding  and  comprehoid- 
ing  what  was  being  done;  and  (5)  error 
of  the  court  In  refusing  to  permit  appellant 
to  file  a  supplemental  motion  for  a  new  trial. 

Tbe  indictment  In  this  case  conslstB  of  one 
count,  and  It  la  therein  alleged  that  John 
W.  Terrell,  on  the  12th  day  of  July,  In  the 
year  18903,  at  the  county  of  Wells  and  state 
of  Indiana,  then  and  there  unlawfully,  feloni- 
ously, etc.,  did  kill  and  murder  Melvtn  Wolfe 
by  shooting,  etc.  Appellant's  counsel  contend 
that  the  court  erred' in  overruling  tbe  motion 
to  quash,  for  the  reason  that  it  is  apparent 
on  the  face  of  the  pleading  that  the  commis- 
siou  of  the  alleged  offense  was  on  an  Impos- 
sible date,  or.  In  otber  words,  for  tbe  reason 
that  it  Is  disclosed  upon  the  face  of  tbe  in- 
dictment that  tbe  crime  was  committed  atter 
the  return  of  tbe  indictment,  and  therefore 
tbe  latter  la  fatally  defective  mi  a  motion  to 
quash.  Tbe  general  rule  applicable  to  crim- 
inal procedure  is  that  the  time  of  the  alleged 
commission  of  an  offense,  as  stated  tn  tbe 
Indictment  or  Information,  must  not  be  shown 
on  tbe  face  of  such  pleading  to  be  sabsequent 
to  tbe  retnm  of  the  indictment  or  tbe  filing 
of  the  Information,  bnt  must  appear  to  be 
anterior  or  prior  thereto.  If  the  time  of  the 
commission  of  the  crime  Is  disclosed  to  ante- 
cede  the  return  of  the  indictment  then  the 
time  stated  must  not  appear  to  be  so  long 
prior  to  tbe  retnm  as  to  bring  tbe  cue  be- 
yond tbe  statute  of  limitations,  provided 
It  Is  one  to  which  the  latter  statute  applies. 
Tbe  general  rule  above  asserted  Is  one  well 
settled  by  our  own  decisions  and  other  antbori- 
ties,  except  so  far  as  It  can  be  said  to  have 
been  abrogated  by  atatnte.  See  State  t.  No- 
land,  29  Ind.  212 ;  State  v.  Wlndell,  60  Ind. 
800 ;  Hntctalnson  v.  State,  62  Ind.  556 ;  Mur- 
phy V.  State,  106  Ind.  96,  6  N.  E.  767.  65 
Am.  Rep.  722;  Trout  v.  State,  107  Ind.  578, 
8  N.  a  618;  OlUett's  Criminal  Law,  i  131. 
See,  also,  Commonwealth  t.  Doyle,  110  Maas. 
103 ;  State  v.  Sexton,  10  N.  a  184.  14  Am. 
Dec.  584;  State  v.  O'DonneU,  81  M&  271,  17 
Atl<  68;  Markley  v.  State,  10  Ma  281;  Stete 
V.  Smith,  88  Iowa,  178,  65  N.  W.  198;  Mc- 
Junklns  v.  State,  87  Tex.  Gr.  B.  117,  38  S. 
W.  994 ;  DIdcson  v.  State,  20  Fla.  800 ;  Serpoi- 
tine  V.  State,  1  How.  (Miss.)  256;  Wharton, 
CriuL  Law,  {  274;  Wharton  («  Homldde,  i 
788 ;  Chitty,  Crlm.  Law,  "p.  226. 

The  Attorney  General,  In  tala  nnsw^  to 
the  contmtlon  of  appellant's  counsel  in  re- 
inject to  tbe  insufficiency  of  the  indictment  In 
controversy,  says:  "(1)  Tbe  conrt  wUi  ob- 
serve that  tbe  copy  of  the  Indictment  In  the 
record  shows  the  figures  8  and  9  wltbont  any 
space  between  them.  To  get  at  the  real  cnnae 
of  this  allied  error,  it  Is  necessary  to  ex- 
amine the  original  Indictment  where  the 
trouble  concerning  tbe  statement  of  tbe  date 
will  readily  be  observed.  (2)  It  may  be 
said  that  the  statement  of  time  Is  so  far  im- 
perfect as  to  fall  within  the  provisions  of 
section  1826,  Burns'  Ann.  St  1901,  which  pro- 
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vldes  tbat  'no  Indictment  or  Information  shall 
b«  deemed  Invalid,  nor  sball  tbe  oame  be 
Bet  aside  or  quasbed  *  *  *  for  any  of 
tbe  following  defects:  •  •  •  Blgbtfa..For 
omitting  to  state  tbe  time  at  wblcb  tbe  of- 
fense was  committed  in  any  case  In  wblcb 
time  Is  not  tbe  essence  of  the  oflextae ;  uor  for 
stating  the  time  imperfectly  unless  time  Is 
of  tbe  essence  of  tbe  offen8&' "  It  must  be 
remembered  that  tbe  copy  of  Indictment  as  it 
appears  in  the  record  impurts  absolute  veri- 
ty, and  we  cannot  resort  to  anything  dehors 
the  record  for  tbe  puri>ose  of  contradicting  it, 
In  Buckner  y.  State,  66  Ind.  210,  the  record 
stated  that  tbe  grand  jury  bad  returned  Into 
court  an  "indictment  burned."  This  court 
in  that  case,  In  Mmsiderlng  the  question  In  re- 
spect to  the  truth  of  tbe  raeord,  said:  "The 
•record  of  this  cause  filed  in  this  court  im- 
ports to  us  'absolute  verity,'  and  from  this 
record  we  are  bound  to  conclude  that  at  the 
time  of  the  trial  of  this  case  nothing  but 
ashes  remained  of  tbe  indictment  against  tbe 
appellant  in  tbe  court  below." 

It  is  a  well-settled  rule  of  appellate  pro- 
cedure tbat  all'  questions  presented  in  the 
appeal  must  be  tried  and  determined  by  the 
record  as  certified  to  tbe  appellate  tribunal. 
This  rule  Is  one  universally  affirmed  and 
enforced  by  our  decisious.  Whether  the 
statement  of  the  time  in  question  is  a  mis- 
take which  occurred  in  drafting  the  Indict- 
ment, or  was  made  by  transcribing  it,  is;  un- 
der tbe  circumstances,  not  a  material  factor, 
so  far  as  it  can  be  said  to  exert  any  influence 
over  the  point  as  presented  upon  the  face  of 
tbe  indictment.  If  the  o^iy  of  the  indict- 
ment in  tbe  record  did  not  correspond  to  the 
original,  the  state-  should  have  secured  a 
correction  through  the  means  of  a  certiorari. 

An  examination  and  quotation  from  some 
of  tbe  authorities  above  cited  will  fully  serve 
to  sustain  the  conclusion  at  which  we  have 
arrived  upon  the  question  involved.  In  State 
▼.  Noland,  29  Ind.  212,  the  offense  was  charged 
to. have  been  committed  some  nine  months 
after  tbe  Indictment  was  found.  The  court 
held  that  under  the  drcumstances  tbe  Indict- 
ment was  bad.  Judge  Frazer,  in  a  separate 
opinion  in  tbat  case,  said:  "I  was  first  In- 
clined to  bold  tbat  this  Was  merely  a  re- 
pugnant allegation,  and  therefore  not  affect- 
ing tbe  sufficiency  of  the<  pleading,  but  on  re- 
flection I  am  not  able  to  adopt  that  conclu- 
sion. Mo  other  time  is  alleged  elsewhere,  and 
this  cannot  therefore  be  rejected.  It  follows 
that  the  Indictment  charges  what  is  impos- 
sibly and  cannot  therefore  legally  be  regard- 
ed as  charging  anything  whatever."  State 
▼.  Windell,  60  Ind.  300,  was  an  accusatlan  for 
betting  on  the  result  of  an  electioa  Tbe  In- 
dictment alleged  that  the  defendant  on  the 
14th  day  of  8qrtemb«r,  1876,  did  unlawful- 
ly win  15  of  and  from  tbe  person  named  by 
unlawfully  betting  on  the  result  of  an  election 
then  and  there  held  on  the  7th  day  of  Novem- 
ber, 1876.  Tbe  court  held  the  indictment  bad 
i>ecau8e  It  dlschwed  that  the  money  was  won 


eo  September  14,  1870^  by  betting  on  tbe 
result  of  an  election  which  did  not  actually 
take  place  until  nearly  two  months  there- 
after. The  court  in  its  opinion  affirmed  that, 
under  the  circumstances,  "where  tbe  time 
laid  in  an  Indictment  la  an  impossible  time, 
or  is  beyond  tbe  statute  of  limitations,  or  at 
a  time  when  tbe  offense  yitm  not  punishable 
by  statute,  the  Indictment  is  bad."  In  Mur- 
phy V.  State,  106  Ind.  96,  6  N.  B.  767,  55 
Am.  R^.  722,  the  indletment  charged  that 
the  defendant,  an  unlicensed  retailer  of  in- 
toxicating liquors,  at  the  county  of  Owen, 
state  of  Indiana,  "on  tbe  16th  day  of  August, 
18184,  did  then  and  there  unlawfully,  etc., 
sell  one  gill  of  whisky."  The  contention  in 
that  ai^eal  was  that  the  trial  court  erred 
in  overruling  the  motion  to  quash,  for  the 
reason  that  the  Indictment  was  fatally  de- 
fective in  alleging  that  tbe  offense  was  com- 
mitted at  a  time  subsequent  to  tbe  return. 
In  this  intention  the  comrt  concurred.  The 
state  in  that  case  insisted  that.  Inasmuch  as 
section  1576,  Rev.  St  1881,  the  same  being 
section  1825,  Bums'  Ann.  St  1901,  provides 
tbat  no  indictment  shall  be  quasbed  or  set 
aside  for  omitting  to  state  the  time  at  which 
the  alleged  offense  was  committed,  or  for 
stating  the  time  imperfectly,  therisfore  the 
fixing  of  an  impossible  date  is  no  longer 
a  cause  for  quashing  an  indictment;  citing 
State  V.  Sammons,  96  Ind.  22.  This  con- 
tention the  court  denied,  aflbrming,  in  the 
course  of  its  opinion,  that  there  was  hothlng 
in  State  v. ,  Sammons,  supra,  either  changing 
or  intimating  a  change  in  the  rule  which 
declares  that  the  fixing  of  an  impossible 
date  vitiates  an  Indictment  The  court  fur- 
ther affirmed  that  the  above  section  of  the 
Criminal  Code  of  1881  did  not  work  any 
change  In  the  rule  in  controversy.  The  court 
also  declared  tbat  In  State  v.  Sammons, 
supra,  it  was  Inferable  "that  an  indictment 
la  bad  which  either  states  an  impossible  date 
or  fixes  the  date  at  a  time  b^ond  tbat  lim- 
ited by  the  statute  of  limitations.  •  •  • 
As  has  been  seen,  section  1756,  Rev.  St  1881 
(the  only  section  bearing  directly  on  the 
subject),  only  renders  immaterial  the  omlBr 
slon  to  state  any  time,  or  to  imperfectly 
state  tbe  time,  and  hence  only  to  that  ex- 
tent changes  the  common-law  rule,"  Murphy 
V.  State,  supra,  is  certainly  influential  and 
controlling,  upon  the  question  as  presented 
in  the  case  at  bar.  That  decision  was  fol- 
lowed and  adhered  to  in  Same  v.  State,  107 
Ind.  588,  600,  8  N.  E.  168,  17a  In  Trout 
V.  State,  107  Ind.  578,  8  N.  B.  618,  the 
prosecution  was  baaed  on  affidavit  and  in- 
formation. The  latter  pleading  was  filed  on 
the  16th  day  of  January,  1886,  and  alleged 
that  the  offense  in  guestioD  was  committed 
on  the  21et  day  of  October,  1886.  The  court 
in  that  case  said :  "If  appellant  had  moved 
the  court  to  quash  the  Information  in  this 
case,  it  would  have  been,  under  our  de- 
dslons,  error  to  have  "overruled  such  mo- 
tion"; dtlng'  Morphy  v.  State;  f^P?k 
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Dyer  ▼;  State,  85  Ind.  525.  In  this  latter 
case  the  prosecution  was  also  by  affidavit 
and  information.  Tbe  affidavit  charged  that 
the  crime  of  which  the  defendant  was  con- 
victed was  committed  on  December  24,  1S81, 
while  the  information  alleged  that  it  was 
committed  on  January  24,  1881.  The  conrt 
held  that  the  motion  to  quash  should  have 
been  sustained.  BUlott,  J.,  speaking  for  the 
court  In  that  appeal,  said:  "Informations 
must  be  supported  by  an  affidavit,  and  must 
charge  the  same  ofCense  as  that  described 
in  the  affidavit  An  information  charging 
a  distinct  and  different  offense  from  that 
stated  In  the  affidavit  cannot  be  uphehL 
It  ta  difficult,  if  not  impossible,  to  discover 
any  ground  upon  which  It  can  be  held  that 
an  offense  committed  in  January  is  the 
same  as  one  committed  In  tbe  following 
December.  It  would  be  a  wide  stretch  of 
construction  which  would  declare  a  misde- 
meanor perpetrated  In  December  to  be  the 
same  as  one  committed  in  the  preceding 
January.  The  offense  described  In  the  In- 
formation was  committed,  taking  as  true 
(as  it  is  our  duty  to  do),  the  statements 
of  the  information,  11  months  prior  to  the 
one  described  in  the  affidavit.  We  are  un- 
able to  perceive  any  reason  which  will  Justify 
us  in  treating  the  two  offenses  as  one.  The 
question  Is  not,  however,  barren  of  author- 
1^";  citing  authorities.  In  State  v.  Patter- 
son, 116  Ind.  45,  10  N.  B.  289,  18  N.  B.  270, 
tbe  decision  in  the  Murphy  Case  was  cited 
in  support  of  the  point  that  an  impossible 
date  Is  fatal  to  an  Indictment  In  Common- 
wealth V.  Doyle,  110  Mass.  103,  the  court 
held  that  a  complaint  which  charges  a  crime 
to  have  been-  committed  on  a  future  day 
alleges  no  offense  and  is  properly  quashed. 
In  State  v.  Smith,  88  Iowa,  178,  55  N.  W. 
198,  the  defendant  was  charged  with  obtain- 
ing money  by  means  of  false  pretenses.  The 
indictment  was  found  in  February,  1891, 
and  alleged  that  the  crime  in  question  was 
committed  on  the  17th  day  of  December, 
1891.  The  accused  was  put  upon  trial  on 
tills  indictment  before  a  Jury.  At  the  close 
of  the  state's  evidence  he-  unsuccessfully 
moved  for  an  acquittal,  on  the  ground  that 
tbe  indictment  charged  the  offense  to  have 
been  committed  at  an  Impossible  date;  it 
being  apparent  however,  upon  tbe  face  of 
the  Indictment  that  the  commission  of  the 
all^fed  offense  was  fixed  at  a  date  subse- 
quent to  the  return  of  tbe  Indictment  Tbe 
court,  on  its  own  motion,  discharged  tbe 
Jury,  and  resubmitted  the  cause  to  another 
grand  Jury,  which  on  March  8,  1891,  found 
an  indictment  against  the  defendant  for 
the  same  offense,  alleging  tbe  commission 
thereof  on  the  17th  day  of  December,  1890. 
To  tliis  latter  indictment  the  accused  pleaded 
once  in  Jeopardy  on  tbe  same  charge  and 
former  acquittal  thereof.  A  demurrer  to 
bis  plea  was  sustained,  and  npon  the  issue 
of  not  guilty  he  was  convicted,  and  Judg- 
ment rendered  against  him.  This  Judgment 
on  appeal-was  affirmed.    The  court  held  that 


the  indictment  In  tbe  former  case  was  not 
snQcient  becaose  It  laid  the  commission  of 
the  offense  on  a  future  day.  Tbe  court 
further  held  that,  the  indictment  being  In- 
sufficient the  defendant  in  contemplation 
of  law,  bad  not  been  placed  in  Jeopardy 
at  the  trial  had  thereon.  The  conrt  in  its 
opinion  affirmed  that,  where  an  indictment 
"states  an  impossible  time,  it  fails  to  charge 
an  offense." 

Tbe  propositiOB  with  which  we  have  to 
deal  in  this  appeal  is  one  relating  to  pleading. 
Hence  we  cannot  indulge  In  presumptions 
where  there  is  nothing  in  the  pleading  to 
legitimately  sustain  them.  The  indictment 
in  the  case  at  "bar  fixes  a  specific  date- 
one  not  anterior  to,  but  subsequent  to,  its 
return.  Certainly,  under  the  circumstancea^ 
the  court  would  not  be  warranted  to  pre- 
sume that  the  commission  of  the  offense 
was  at  some  time  prior  to  the  finding  of  the 
indictment  A  predae  time  upon  which  tbe 
crime  in  question  was  committed  la  stated. 
No  other  Is  alleged  or  given.  A  motion  to 
quash  an  indictment  is  recognized  as  the 
proper  procedure  to  raise  an  issue  of  law 
on  material  facts  therein  alleged.  On  ap- 
pellanf B  motion  to  quash,  it  is  for  tbe  pur- 
pose of  the  motion  conceded  or  admitted  by 
both  parties  to  the  cause  that  the  time  at 
which  the  offense  is  diarged  to  have  been 
committed  is  correctly  stated.  Murphy  t. 
State,  supra;  Gilletfa  Crim.  Law,  H  131, 
767. 

It  would  be  a  great  stretch  of  oonstni»' 
tion  to  hold,  upon  tbe  face  of  the  Indict- 
ment In  this  case,  on  the  motion  to  qinasta, 
that  the  ofCense  in  controversy  mnst  be 
treated  or  considered  as  though  It  was  one 
charged  to  have  been  committed  at  a  time 
anterior  or  antecedent  to  tbe  flndlnc  of  the 
indictment  against  appellant 

The  interpretation  placed  npon  sectioa 
1825,  Bnrns'  Ann.  St  1901,  by  this  oonrt 
in  Murphy  v.  State,  supra,  is  sufficient  to 
show  that  the  second  contention  of  counsel 
for  the  state^  to  the  effect  that  the  state- 
ment of  the  time  of  the  commission  of  the 
offense  is  so  imperfect  as  to  bring  tlie  In- 
dictment within  the  scope  of  the  above  sec- 
tion. Is  not  tenable.  -  We  may  assume  tlia^ 
had  the  Legislature  intended  to  cure  a  state- 
ment of  an  impossible  time  in  an  indictment 
or  information,  it  would  have  declared  its 
purpose  in  this  respect  in  express  and  pad- 
tive  language.  In  considering  the  meaning 
of  this  section  of  crar  Criminal  Code,  the 
author  of  Glllett's  Criminal  Law,  in  sectkHi 
131,  says:  "It  is  evident  that  it  does  not 
have  any  application,  except  where  no  time 
is  stated,  or  where  the  statement  of  time 
is  so  Imperfect'  as  not  to  amount  to  any 
statement  at  all.  As  a  consequence.  If  a 
time  Is  laid  beyond  the  period  of  limitation, 
tlie  indictment  is  vulnerable  on  a  motion 
to  quash;  for  the  conrt  in  looking  at  the 
Indictment  to  determine  its  sufficiency,  will 
in  all  cases  assume  the  time  stated  tberdB 
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to  be  the  true  time."  Accepting,  as  we  must, 
ander  the  authorities  cited  herein,  the  time 
upon  which  the  offense  In  question  is  alleged 
to  have  been  conunltted  as  the  true  or  cor- 
rect time,  therefore  the  only  reasonable  in- 
ference to  be  deducted  is  that  the  offense 
was  not  committed,  and  the  indictment  should 
have  been  quashed  under  the  second  clause 
of  section  1828,  Bums'  Ann.  St  1901,  on  the 
ground  that  the  facts  as  therein  stated  do 
not  constitute  a  public  offense. 

We  do  not  consider  the  alleged  error  of 
the  court  In  rendering  judgment  against  ap- 
pellant at  a  time  when,  as  It  is  asserted, 
be  was  a  person  of  unsound  mind,  because, 
as  the  Judgment  must  be  reversed,  that  prop- 
osition has  become  a  moot  question  by  rea- 
son of  the  statute  of  1905,  which  provides 
what  the  procedure  shall  be  under  such 
circumstances.    See  Acts  1906,  p.  174,  c.  103. 

It  follows,  for  the  reason  stated,  that  the 
court  erred  tn  overruling  appellant's  motion 
to  quash  the  indictment  The  judgment  Is 
therefore  reversed,  and  the  cause  remanded 
to  the  lower  court  with  instructions  to 
quash  the  Indictment  ^ 


ilfC  Ind.  4S9) 

rONGRET  et  al.  v.  OARLIN  et  al. 

(No.  20,611.) 

(Supreme  Court  of  Indiana.    Nov.  17,  1905.) 

Apfkal—Bbiei's— Specification  of  Ebbob^. 

Where  appellant  assigns  as  the  only  error 
the  overraling  of  a  motion  for  new  trial,  and 
does  not  set  out  the  motion  in  its  brief  or  the 
evidence,  or  an  attempt  to  comply  with  Sup. 
Ct  Rule  22,  Bubd.  5  ^55  N.  B.  vi),  no  question 
is  presented,  and  the  ;iudgment  will  be  affirmed. 

Appeal  from  Circuit  Court  Rush  County; 
Douglas  Morris,  Judge. 

Action  between  Stuart  T.  Tongret  and 
others  and  Frank  J.  Carlln  and  others. 
From  the  judgment  said  Tongret  and  others 
appeal.  Transferred  to  the  Supreme  Court 
under  section  1337u,  Bums'  Ann.  St  1901. 
Affinned. 

W.  M.  Sparks  and  Gates  Sexton,  for  appel- 
lants. Gavin  &  Davis  and  Innls  &  Morgan, 
for  appellee. 

HADLBY,  J.  From  the  appellants'  brief 
it  Is  Impossible  to  ascertain  any  question  in- 
volved in  this  appeal.  Appellants  assign  as 
the  only  error  the  overruling  of  their  motion 
for  a  new  trial.  That  motion,  neither  In 
terms  nor  substance,  is  set  oat  in  the  brief. 
There  is  no  suggestion  in  the  brief  of  a  single 
ground  of  the  motion.  There  Is  no  recital  of 
the  evidence  in  narrative  or  any  other  form. 
In  short  appellant  in  his  brief,  has  made  no 
attempt  to  comply  with  the  fifth  subdivision 
ot  mle  22  (55  N.  E.  vl),  and  for  this  reason 
we  are  constrained  to  hold,  following  other 
previous  decisions  of  the  court,  that  no  ques- 
tion Is  presented  for  onr  consideration.  Hen- 
derson V.  Henderson  (this  term)  75  N.  E.  260, 
and  cases  cited. ' 

Judgment  affirmed. 


(US  111.  209) 

GLOS  et  al.  v.   SHEDD. 
(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  APPEALr— ABSTBACTS— SUFFICIENCT. 

An  abstract  of  record,  which- has  condensed 
in  less  than  4  pages  39  jwges  of  evidence,  none 
of  the  exhibits  being  abstracted,  but  only  being 
referred  to  as  in  the  record,  is  not  sufficient  to 
authorize  a  review  of  the  question  of  the  suf- 
ficiency of  the  evidence  to  support  the  decree. 

2.  Costs  —  Taxation  against  Dkfsnoant  — 
Obstbuction  of  Pboceedinos. 

Where  defendant  in  an  equity  case  has 
disclaimed  all  interest  and  may  procure  a  dis- 
missal on  his  own  motion,  but  still  insists  upon 
remaining  a  party  and  making  costs  in  order  to 
hinder  and  delay  the  proceedings,  he  is  properly 
chargeable  with  costs. 

3.  Equity  —  Decbee  Pbo  Confesso  —  When 
Binding. 

Where  a  party  appears  by  attorney  with- 
out making  any  effort  to  vacate  a  decree  pro 
confesso,  the  court,  on  rendering  a  final  decree, 
Is  justified  in  treating  the  decree  pro  confesso 
as  binding. 

4.  Appeai. -~  Decbee  Pbo  Confesso  —  Queb- 
TioNs  Reviewable— SuFFiciENCT  of  Evi- 
dence. 

Under  a  decree  pro  confesso,  a  defendant 
cannot  on  error  allege  the  insufficiency  or 
amount  of  evidence  that  may  have  been  heard 
by  the  court  entering  the  decree. 
5^  Taxation— Void  Sales— Vacation— R«- 
msubsement  of  pxtbchaseb. 

A  sale  for  taxes  of  land  the  taxes  on  which 
have  been  in  fact  paid  by  the  owner  in  pos- 
session is  void  ab  initio,  and  the  purchaser 
need  not  be  reimbursed  for  the  amount  paid 
out  by  him  in  order  that  the  sale  may  be  set 
aside. 

Error  to  Circuit  Court  Cook  Counly;  F. 
A.  Smith,  Judge. 

Bill  In  chancery  by  John  G.  Shedd  against 
Henry  h.  Glos  and  others.  There  was  a 
decree  for  complainant  and  defendants 
bring  error.    Affirmed. 

Rehearing  denied  December  12,  1006, 

Defendant  in  error,  John  O.  Shedd,  filed 
a  bill  in  chancery  October  1,  1901,  in  the 
circuit  court  of  Cook  county  against  plain- 
tiff in  error  Henry  L.  Glos  to  set  aside  a 
tax  deed  issued  to  him  by  the  county  clerk 
May  6,  1899.  A  summons  was  Issued  and 
on  October  2,  1901,  served  upon  Glos.  A 
quitclaim  deed,  purporting  to  have  been  ex- 
ecuted August  80,  1901,  by  Glos  and  wife, 
conveying  to  R.  S.  Barber  land  described  in 
complainant's  bill,  was  placed  on  record 
November  1,  1901,  at  8:00  p.  m.  Plaintiff 
In  error  Glos  entered  his  appearance  October 
22,  1901,  by  Enoch  J.  Price,  his  solicitor, 
and,  without  disclaiming,  flied  on  November 
11,  1901,  a  general  demurrer  to  the  bill.  On 
May  26, 1902,  Glos  filed  his  answer,  In  which 
he  denied  that  the  defendant  In  error  was 
the  owner  In  fee  simple  or  otherwise  of  the 
lot  described  In  the  bill  of  complaint;  denied 
that  the  defendant  In  error  was  in  the  actual 
or  exclusive  possession  of  the  same  or  any 
part  thereof;  alleged  that  on  the  12th  day 
of  November,  1896,  the  premises  were  sold 
for  taxes  for  the  year  i895  and  purchased 
by  him,  and  that  on  the  5th  day  of  May, 
1899,  a  tax  deed  was  made  to 
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comity  clerk  of  Cook  county,  and  that  said 
tax  deed  vran  recorded  June  29,  1899,  In  the 
office  of  the  recorder  of  Cook  county,  and 
that  said  tax  deed  conveyed  to  him  a  good 
fee-simple  title  to  said  real  estate,  etc. ; 
denied  that  said  tax  deed  was  null  and  TOld 
or  a  cloud  upon  the  title  of  defendant  In 
error;  alleged  that  on  August  SO,  1901,  he 
and  his  wife  executed  and  delivered  a  quit- 
claim deed  to  said  R.  S.  Barber  for  said 
land,  and  that  on  the  1st  day  of  October, 

1901,  said  quitclaim  deed  bad  been  filed  for 
record  in  the  oflSce  of  the  recorder  of  Cook 
county,  and  disclaimed  any  right,  title,  or 
Interest  in  said  property  whatsoever;  and 
concluded  with  the  usual  prayer  that  the 
bill  be  dismissed. 

After  the  disclosures  in  the  answer  filed 
by  Glos,  the  defendant  in  error  on  June  26, 

1902,  by  leave  of  the  court,  filed  an  amend- 
ment to  his  bill,  making  R.  S.  Barber  a 
party  defendant,  and  praying  process  of 
summons  against  him.  He  alleged  in  the 
amended  bill  that  on  March  7,  1901,  be  be- 
came the  owner  in  fee  simple  of  tbe  prop- 
erty in  question,  and  that  he  held  title  to  the 
same  by  a  deed  from  George  R.  Elliott  of 
that  date;  that  said  Elliott  purchased  and 
became  seized  of  tbe  premises  In  fee  simple 
on  April  21,  1891,  by  a  deed  of  conveyance 
from  one  Norman  and  wife;  that  said 
Elliott,  ever  since  April  21,  1891,  down  to 
March  7,  1901,  was  in  the  actual  possession 
of  said  premises  as  the  owner  in  fee  Ijiere- 
of,  and  bad  paid  all  the  taxes  and  assess- 
ments thereon,  as  the  same  became  payable, 
down  to  the  date  of  conveyance  to  defendant 
In  error,  and  that  ever  since  tbe  conveyance 
to  him' '  be  has  been,  and  is  now,  in  the 
actual  possession  of  said  premises,  and 
has  paid  all  taxes  assessed  thereon  as 
they  became  due  and  payable ; '  that  the 
taxes  assessed  In  tbe  year  1895  were  paid 
by  said  Elliott,  then  In  possession  of  said 
premises;  that  the  premises  were  sold  on 
the  12tb  day  of  November,  1896,  for  tbe 
taxes  assessed  upon  tbe  same  for  tbe  year 
of  1895,  by  virtue  of  the  judgment  rendered 
at  tbe  July  term,  1896,  to  plaintiff  in  error 
Glos,  and  a  tax  deed  was  made  May  5,  1899, 
by  tbe  county  clerk  to  said  purchaser  and 
filed  for  record  June  28, 189d,  in  the  office  of 
the  recorder;  that  said  deed  was  issued  up- 
on affidavits  and  notices  and  duplications 
of  notices  which  were  fraudulent  and  void, 
and  that  no  notice  of  the  sale  or  purchase, 
or  of  the  right  or  time  of  redemption  there- 
from, was  ever  given  or  caused  to  be  given 
to  tbe  said  Elliott,  the  owner  of  said 
premises  and  the  person  occupying  tbe  same, 
and  that  for  the  foregoing  reasons  the  tax 
deed  is  fraudulent  and  void,  and  a  cloud 
upon  complainant's  title  to  said  premises, 
etc.,  and  he  asked  that  the  same  be  set 
aside  and  be  declared  to  be  null  and  void: 
that,  notwithstanding  the  sale  and  proceed- 
ings of  the  county  court  thereon  of  said 


premises  was  void,  and  that,  notwithstand- 
ing said  tax  sale  is  fraudulent  and  void,  com- 
plainant on  tbe  SOtb  day  of  September,  1901, 
offered  to  pay  to  said  Glos  tbe  amount  of 
said  sale,  taxes.  Interest,  and  costs  accrued 
and  accruing  down  to  September  30,  1901, 
and  was  ready  and  willing  to  pay  tbe  same; 
that  the  said  Glos  appeared  at  the  time  to 
be  the  only  person  of  record  to  whom  said 
amount  of  sale  and  Interest  and  costs  were 
properly  payable  and  tenderable,  and  that 
said  Glos  declared  that  he  had  conveyed  the 
interest  acquired  by  him  in  said  premises 
and  wai  no  longer  the  owner  thereof  at  the 
time  of  said  tender,  notwithstanding  be  ap- 
peared of  record  as  such  owner;  that  said 
Glos  for  the  first  time  on  J'une  S,  1902, 
wrongfully  and  fraudulently  gave  out  that  he 
had  conveyed  and  quitclaimed  said  premises 
on  August  SO,  1901,  to  one  R  S.  Barber,  and 
that  said  deed  was  recorded  October  1,  1901, 
and  that  It  appears  that  said  deed  was  filed  at 
3:00  p.  m.  on  said  date.  The  complainant 
charges  that  said  deed  was  fictitious  and 
fraudulent,  and  was  made  without  any  con- 
sideration and  for  the  fraudulent  purpose 
of  hindering  and  delaying  the  complainant 
in  obtaining  tbe  relief  In  and  by  said  bill, 
etc.;  alleges  that  be  made  diligent  effort 
to  ascertain  the  residence  of  said  R.  S.  Bar- 
ber, so  that  process  could  be  served  upon 
him,  and  was  unable,  upon  diligent  inquiry, 
to  ascertain  the  same;  and  charges  that  B. 
S.  Barber  is  a  fictitious  and  not  a  real  pei^ 
son,  etc.  The  bill,  as  amended,  concluded 
with  the  usual  prayer.  On  June  28,  190S. 
the  amended  bill  was  demurred  to  and  tbe 
demurrer  overruled,  and  upon  motion  it  wss 
ordered  that  the  answer  to  the  original  bUl 
stand  as  the  answer  to  tbe  bill  as  amended. 
The  cause  was  referred  to  the  master  in 
chancery  to  take  proofs  of  the  material  al- 
legations In  the  bill  contained,  and  report 
tbe  same,  together  with  his  conclusions  on 
the  law  and  the  evidence,  to  the  court.  De- 
fault was  entered  as  to  defendant  Barber 
on  November  29,  1902,  before  the  reference 
was  made  to  the  master,  The  default  of 
Barber  was  entered  upon  a  publication  of 
notice  which  was  defective,  but  no  motion  was 
made  by  counsel  for  Barber  at  any  time  to 
set  aside  the  default  On  April  6,  1903,  B. 
J.  Price,  counsel  for  Glos,  entered  the  ap- 
pearance of  R.  S.  Barber  and  his  own  ap- 
pearance as  solicitor  for  Barber.  Barber 
was  not,  at  any  time  during  the  proceedings, 
personally  .  present.-  No  application  was 
made  by  Barber  to  the  court  to  set  aside 
the  default  or  for  leave  to  answer  in  tbe 
cause. 

The  testimony,  having  been  taken  before 
Master  Cooper,  was  on  April  16,  1903,  filed 
by  him  in  the  circuit  court,  together  with  bis 
report,  findings,  conqluslous,  and  recouimcn- 
dations.  Attached  to  the  report  of  tbe  mas- 
ter In  chancery  appear  objections  in  behalf 
of  R.  S.  Barber  to  tbe  report  which  are 
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signed  by  E.  J.  Price,  eoUcItor  for  Barben 
and  were  overruled  by  the  master  April  10, 
1803.  Ob  AprU  20, 190S,  a  J.  Price,  solicitor 
tor  Olos  and  Barber,  filed  exceptiona  to  the 
master's  report  in  the  drcnit  court  in  poraa- 
ance  of  leave  granted  by  the  court  April  16. 
1808.  At  the  May  term.  1903,  of  tbe  circuit 
eonrt,  tbe  cause  came  on  for  hearing.  Jane  2, 
UOS,  and  a  decree  was  nitwed  in  favor  of 
complainant  thereto  npon  answer  of  tbe  de- 
fendant Olos,  and  the  replication  of  the  com- 
plainant to  said  answer,  "and  the  default  of 
the  defendant  B.  S.  Barber  to  aaid  original 
and  amended  bill."  and  tbe  master's  report  of 
the  testimony  taken  and  reported  and  filed 
April  16, 1803,  and  the  documentary  evidence 
filed  tbraewlth,  and  the  exceptiona  to  said  re- 
port filed  hy  defendants  GIos  and  Barber,  by 
Bl.  J.  Price,  their  solicitor.  Tbe  court  over- 
raled  all  of  the  exertions,  approved  the  re- 
port of  the  master,  and  found  that  the  court 
bad  jurisdiction  of  the  oomplalnant  and  each 
of  the  defendants  and  of  tbe  subject-matter 
of  the  suit,  and  that  on  March  7,  1801,  com- 
plainant, Shedd,  became  tbe  ownor  in  fee 
simple  of  lot  11,  blo<&  4,  etc.;  that  he  d»- 
rived  title  to  the- same  by  a  deed  duly  execut- 
ed and  acknowledged  by  George  B.  Elliott, 
for  a  good  and  valuable  consideration  on 
March  7, 1901,  recorded  March  12, 1801,  in  the 
ofllce  of  the  recorder  of  Cook  county;  that 
ever  since  that  date  complainant  has  been, 
and  is  now,  in  the  actual  possession  of  all 
said  premises,  and  has  paid  all  ttie  taxes  as- 
sessed thereon  from  said  time ;  that  Elliott  be- 
came seized  in  fee  simple  of  said  real  estate 
April  21,  1891,  by  a  deed  from  Norman  and 
wife,  reoorded  June  2,  1881,  in  the  office  of 
the  recorder  of  Cook  county ;  that  ^aid  Elliott 
remained  in  the  actual  possession  of  said 
premises  froiu  April  21,  1891,  aafi.  paid  all 
taxes  and  assessments  thereon,  of  every  kind 
and  character,  down  to  March  7,  1901 ;  that 
the  sale  of  said  premises  on  November  12, 
1886,  for  taxes  assessed  thereon  in  1896,  was 
Illegal  and  void,  and  the  deed  issued  to  de- 
fendant GIos  on  May  6.  1899,  by  tbe  county 
clerk,  and  recorded  in  the  office  of  the  re- 
corder, was  and  is  void  and  a  cloud  upon  the 
title  of  tbe  complainant  to  said  premises; 
that  the  notices  required  to  be  served,  and  the 
affidavits  to  be  made  of  the  sale  and  expira- 
tion of  redemption,  were  not  made  and  served 
npon  the  owner  and  occupant,  as  required  by 
the  Constitution  and  statutes,  and  that  said 
BUIIott,  the  owner  of  the  premises  at  tbe  time, 
had  no  notice  of  the  sale  or  the  expiration  of 
redemption,  as  required  by  the  statute  ;<  that 
tbe  tax  deed  depreciates  tbe  value  of  the 
premises  and  is  a  cloud  upon  the  same,  and 
should  be  declared  null  and  void,  etc.;  that 
oo  September  30,  1901,  defendant  Olos  ap- 
peared of  record  as  the  owner  of  the  tax  title 
appearing  on  said  premises,  and  on  said  day 
complainant  caused  to  be  tendered  to  said 
Olos  the  amount  of  the  tax  sale  and  lawful 
Interest  thereon  down  to  September  30,  1901, 
believing  that  be  was  tbe  person  to  whom 


said  tender  should  be  made,  and  that  said 
Olos  thereupon  declared  that  he  had  con- 
veyed tbe  interest  acquired  by  said  tax  deed, 
and.  was  no  longer  the  owner,  thereof ;  that 
afterward  complainant  filed  his  original  bill ; 
that  defendant  Olos  appeared  in  court  by  B. 
J.  Prioe,  his  solicitor,  and  filed  a  demurrer  to 
the  bill,  which  was  on  May  26,  1902,  over- 
ruled by  the  court ;  that  said  Olos  afterwards, 
on  June  6^  1802,  filed  bis  answer  in  tbe  cause, 
"in  which  he  disclaimed  ownership  of  said 
premises,  and  answered  that  be  bad  conveyed 
all  his  interest  in  said  premises  August  80. 
1901,  to  one  B.  S.  Barber,  and  that  said 
deed  was  recorded  in  the  oflice  of  the  recorder 
of  Cook  county.  111.,  October  1,  1901."  The 
court  found,  also,  said  deed  was  filed  ;Cor  rec- 
ord October  1, 1801,  at  3 :00  p.  m. ;  that  on  the 
same  day,  at  1 :00  p.  m.,  the  bill  of  complaint 
in  this  suit  was  filed,  and  summons  Issued  on 
said  bill  and  placed  in  the  hands  of  tbe  sheriff 
for  service  at  2 :06  p.  m.  October  2, 1901,  and 
served  upon  tbe  defendant  Olos  on  October 
2,  1901;  that  the  act  of  defendant  Olos  in 
placing  the  deed  on  record  October  1,  1901, 
after  tbe  tender  to  him.  on  S^tember  SO, 
1001,  and  his  defense  to  this  suit  interposed 
by  demurrer  and  answers,  were  wrongful, 
vexatious,  and  fraudulent,  and  hindered  and 
prevented  the  complainant  from  speedily, 
prosecuting  his  suit  and  obtaining  the  speedy 
relief  to  which  he  was  in  equity  entitled. 
The  court  further  found  that  said  Olos;  by  his 
solicitor,  appeared  before  the  master  in  chan- 
cery, interposed  objections .  to  the  proof  of- 
fered by  the  complainant,  cross-examined  wit- 
nesses, and  obtained  divers  postponements 
of  the  examination  of  witnesses,  filed  ob- 
jections to  tbe  report  of  the  master,  and  ob- 
structed and  hindered  the  complainant  un- 
necessarily, wrongfully,  and  fraudulently  in 
obtaining  tbe  relief  sought  by  bis  salt  and  the 
prosecution  and  maintenance  of  the  same,  con- 
trary to  equity,  and  occasioned  and  necessi- 
tated the  incurrence  by  complainant,  and  the 
expenditure  in  bis  behalf,  of  witness'  fees, 
master's  fees,  and  divers  costs  and  sums  of 
money ;  that  the  said  Olos  is,  and  ought  to  be 
estopped  from  insisting  upon  or  claiming  any 
right  or  interest  in  law  or  equity  to  any  sums 
of  money  paid  by  him  under  said  tax  sale  in 
purchasing  said  premises  or  in  procuring  tbe 
tax  deed  issued  thereon  or  the  Interest  accru- 
ed thereon  under  the  statute,  and  is  not  en- 
titled in  equity  to  have  or  claim  the  same,  or 
any  part  thereof,  and  that  the  equities  of  this 
case  are  with  the  complainant  The  court 
further  found  that  said  Barber  was  duly  noti- 
fied of  the  suit,  and  the  pendency  thereof,  and 
the  proceedings  therein ;  that  he  neglected  to 
appear  in  court  in  person  or  by  solicitor,  and 
suffered  a  default  to  be  entered  against  him. 
confessing  tbe  allegations  of  the  original  bill 
and  the  amended  bill,  and  particularly  that 
the  sale  of  said  real  estate  for  taxes  Novem- 
ber 12,  1896,  for  the  year  1895,  was  void 
for  the  reason  that  said  taxes  for  said  year 
had  been  paid  before  tbe  sale  by  George^ 
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tilllott,  tben  the  owner  in  possession  of  said 
premises;  that  the  tax  deed  issued  on  May 
5,  1899,  was  null  and  void,  and  that  the  deed 
purporting  to  have  been  executed  by  Glos  on 
August  30,  1901,  conveying  said  premises  to 
Barber,  and  filed  for  record  October  1,  1901, 
at  3:00  p.  m.,  was  fictitious  and  frandulent, 
and  was  made  without  any  consideration, 
for  the  sole  and  fraudulent  purpose  of  hinder- 
ing and  delaying  the  complainant  in  obtain- 
ing the  relief  prayed  in  and  by  bis  said  bill, 
and  that  said  deed  was  put  on  record  by 
said  Olos  after  he  learned  complainant  in- 
tended to  file  his  said  bill  for  the  purposes 
seit  forth  in  said  bill;  that  said  deed  is 
fraudulent  and  void  and  of  no  efTect,  and  is  a 
cloud  upon  the  title  of  the  complainant  on 
said  premises,  and  ought  to  l>e  removed 
thereform ;  that  said  Barber  is  not  entitled 
to  and  has  not  made  any  claim  in  this  pro- 
ceeding to  any  taxes,  legal  costs,  or  interest 
paid  in  procuring  said  tax  deed,  and  has 
not  claimed  or  proved  in  this  proceeding  the 
payment  of  any  taxes  or  legal  costs  in  pro- 
curing any  such  deed  or  any  right  or  title 
thereto,  and  Is  concluded  therefrom  by  the 
default  heretofore  entered. 

The  court  decreed  that  the  sale  of  the 
premises  for  taxes  in  pursuance  of  a  Judg- 
ment in  the  county  court,  and  the  tax  deed 
contained  therein  to  Glos  and  recorded  June 
29,  1899,  and  the  deed  by  Glos  and  wife  on 
August  30,  1901,  to  Barber,  and  recorded 
October  1,  1901,  were  each-  null  and  void 
and  of  no  effect,  and  that  Glos  and  Bar- 
bel and  their  heirs  and  assigns,  be  for- 
ever enjoined  from  insisting  upon,  assert- 
ing, claiming,  or  maintaining  any  right, 
title,  interest,  or  claim  In  and  to  said  prem- 
ises, or  any  part  thereof,  by  reason  of  said 
Judgment,  tax  sale,  and  tax  deed  issued  there- 
on, and  deed  from  Glos  and  wife  to  Barber. 
The  court  further  adjudged  and  decreed  tliat 
neither  Glos  nor  Barber  recover  any  costs 
In  the  proceedings,  and  found  that  the  fees 
and  compensation  charged  and  reported  by 
the  master  for  bis  services  under  the  order 
of  reference  were  lawful  and  proper,  "and 
that  said  fees  and  charges  were  necessary, 
and  vexatlously  occasioned  by  the  defendant 
Henry  L.  Glos,  and  the  complainant,'  In 
equity,  is  entitled  to  be  reimbursed  as  to  said 
amount  of  feer  and  costs."  The  court  ad- 
Judged  and  decreed  tliat  said  fees  of  said 
master  be  allowed  and  ordered  taxed  as  costs 
In  the  case,  and  that  complainant  have  and 
recover  of  and  from  defendant  Glos  snch 
amount  of  fees  and  costs,  and  ordered  the 
defendant  Glos  to  pay  complainant  the  same 
within  10  days,  and  in  default  ordered  that 
the  complainant  have  execution  therefor. 

Enoch  J.  Price,  for  plalntllts  in  error. 
James  R.  Ward  and  Wm.  G.  Forrest,  for 
defendant  in  error. 

RICKS,  J.  (after  stating  the  facts).  Sepa- 
rate errors  are  assigned  upon  the  record  by 
Glos  and  Barber,  by  their  attorney,  Enoch 


J.  Price,  bat  all  the  errors  are  argned  under 
one  head.  It  is  Insisted  that  the  record 
disregards  all  established  practice,  giving  de- 
fendant in  error  a  decree  wiping  out  tbe 
tax  title  without  reimbursement,  and  u- 
sessing  all  costs  against  the  tax  buyer,  Glos. 
It  la  also  insisted  that  various  allegatioiu 
of  the  bill  were  fonnd  to  be  true  by  tbe 
decree,  when  there  was  no  evidence  to  sap- 
port  them;  that  Barber  is  not  in  default; 
and  that  It  was  error  to  take  the  bill  pro 
confesso  as  to  lilm.  It  is  further  Insisted 
that,  if  the  default  Is  held  proper,  It  shonld 
be  reversed,  with  directions  to  reimburse 
Barber  for  money  paid  for  taxes  and  interest 
and  his  costs  in  the  court  I>eiow,  and  that  as 
to  Glos  tbe  decree  should  be  reversed,  with 
directions  to  dismiss  him  with  his  costs. 

The  abstract  filed  in  this  court  by  plaintitb 
in  error  is  so  meagre  that  It  is  Impossible 
to  determine  whether  or  not  the  evidence  was 
sufficient  in  all  respects  to  sustain  all  tbe 
findings  in  the  decree.  Upon  the  margin  of 
the  pages  in  the  abstract  referring  to  the 
record,  it  Is  shown  that  39  pages  of  evidence 
■were  taken  by  the  defendant  in  error,  com- 
plainant below,  and  abstracted  in  less  than 
four  pages,  without  any  exhibits  being  ab- 
stracted, but  the  references  to  the  record 
are  simply  as  to  such  exhibits.  This  la  not 
a  compliance  with  the  rules  of  this  court  In 
abstracting  a  case,  and,  as  was  said  in  Illinois 
Nat  Bank  v.  Trustees  of  Schools,  211  III.  506, 
71  N.  E.  1070,  1072,  "in  the  absence  of  such 
showing,  we  must  presume  that  the  chancellor 
heard  sufficient  evidence  upon  whicli  to  base 
bis  findings  and  decree." 

As  to  the  plalntlfl  in  error  Glos,  we  think 
the  court  Was  Justified  in  decreeing  the  coebt 
against  him.  There  can  t>e  but  little  doubt, 
from  a  review  of  tliis  record,  that  Glos'  whole 
scheme  was  to  delay  and  hinder  tbe  proceed- 
ings in  this  case.  After  answering  and,  aa  be 
contends,  disclaiming  any  Interest  whatever, 
he  insisted  upon  going  before  the  master  and 
introducing  evidence;  and  before  filing  the 
disclaimer  he  filed  a  demurrer,  both  to  tlie 
original  and  amended  bills,  and  interposed 
before  the  master  in  chancery  objections  and 
made  defenses  which  he  had  no  right  to  inter- 
pose. Under  these  conditions  a  court  of 
equity  is  Justified  in  taxing  the  costs  to  the 
party  who  insists  upon  making  the  costs  and 
remaining  a  party  to  the  proceeding,  when 
he  could  have  been  dismissed  from  tbe  cause 
upon  his  ovm  motion.  A  court  of  equity  is 
Justified  In  going  to  extremes  to  mete  ont 
Justice,  when  such  practices  are  resorted  to 
as  are  shown  by  this  record  to  delay  and 
hinder  Its  proceedings.  No  one  can  read  this 
record  without  becoming  convinced  that  the 
transfer  quitclaim  to  Barber,  if  there  was  in 
fact  such  a  person  as  Barber,  was  but  a 
scheme  to  annoy  the  complainant  We  think 
the  decree  is  equitable  In  all  respects  In  its 
findings  in  reference  to  Glos. 

As  to  the  objections  Interposed  by  the  plain- 
tiff  in  error  Barber,  no  effort  jv-fts  jijade  to 
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obtain  a  vacation  of  the  decree  pro  confessOi 
and  after  his  appearance  by  attorney  the 
court  was  Justlfled  In  treating  tbe  decree  pro 
confesso  as  binding  and  'conclusive  against 
him  at  the  time  it  entered  the  flnal  decree. 
Staunton  Coal  Co.  v.  Menk,  197  111.  868,  64  N. 
E>.  278;  Andrews  y.  Oampbell,  94  III.  5T7; 
Ryder  r.  Twlss,  3  Scam.  4.  He  never  ap^ 
peared  In  person  to  testify  before  the  master 
or  object  to  the  decree  defaulting  him.  No 
answer  was  set  up  by  him  claiming  any  Inter- 
est In  the  premises  under  the  deed  from 
Olos  to  him  or  the  tax  deed  to  GIos,  nor  was 
any  money  claimed  or  reimbursement  asked 
for  taxes  paid,  etc.  So  far  as  Barber  is  con- 
cerned, tbe  decree  Is  in  accord  with  tbe 
averments  in  the  bill,  as  will  be  seen  from  the 
allegations  of  the  bill  and  the  findings  of  the 
decree  as  set  forth,  and  as  was  said  in 
Dnnfee  v.  Mutual  Building  Ass'n,  206  111.  183, 
68  N.  B.  1052:  "Under  a  decree  pro  confesso, 
a  defendant  cannot,  on  error,  allege  the 
want  or  Insufficiency  of  the  testimony,  or  the 
Insufficiency  or  amount  of  the  evidence  that 
may  have  been  heard  by  the  court  entering 
the  decree:  Where  tbe  defendants  are  pet^ 
sons  not  under  disability,  and  a  default  is 
entered,  a  decree  pro  conftisso  follows  as  a 
matter  of  course.  Such  decree,  if  warranted 
by  the  averments  of  the  bill,  is  unassailable" 
—citing  Monarch  Brewing  Co.  t.  Wolford, 
179  IIL  252,  53  N.  E.  583,  and  Roby  v.  Chicago 
Title  &  Trust  Co.,  194  111.  228,  62  N.  E.  544. 

The  decree' finds  that  the  taxes  for  the 
year  1895,  and  for  which  the  sale  was  made 
npon  which  the  GIos  deed  Is  predicated,  were 
In  fact  paid  by  Elliott,  the  then  ovraer  of  the 
land,  and  who  was  at  that  time  in  possession 
of  the  same.  If  this  finding  In  tbe  decree 
be  true,  as  we  must  assinne  it  is  under  the 
state  of  this  record,  tbe  sale  was  illegal  and 
void  ab  Initio.  Perkins  v.'  Bnlkley,  166  IIL 
228,  46  N.  B.  783.  .  It  was  not  in  contempla- 
tion of  the  statute  or  the  requirements  of 
equity  that  defendant  in  error,  in  order  to 
remove  the  clond  of  such  void  sale,  should 
reimburse  any  person  for  tlie  taxes  which  had 
already  been  paid  by  tbe  owner,  and  for 
which  the  land  was  illegally  sold.  The 
statute  is  that  the  holder  of  the  tax  deed 
should  be  reimbursed  for  all  taxes,  legal 
costs,  and  penalties  as  sball  have  been 
properly  paid.  Kurd's  Rev.  St  1903,  c.  120, 
S  224.  If  the  taxes  were  paid  by  the  owner 
before  the  sale,  then  there  was  no  delin- 
quency, and  tbe  alleged  purchaser,  GIos,  did 
not  properly  pay  any  taxes  within  the  con- 
templation of  tbe  statute,  and  was  not  en- 
titled to  be  reimbursed  for  any  payment  so 
made.  Wilmerton  v.  Phillips,  103  IIL  78; 
lAiiglois  V.  Cameron,  201  111.  301,  66  N.  E.  332. 

We  are  unable  to  find  any  error  that  would 
Justify  a  reversal  of  the  decree  as  entered  by 
the  chancellor.  The  decree  is  equitable  In  all 
respects  under  the  conditions  appearing  from 
this  record,  and  It  Is  accordingly  affirmed. 

Decree  affirmed. 


(Zlg  111.  323} 

WISTBAND  r.  PEOPLE. 
(Supreme  Court  of  Illinois.    Jnne  23,  1905.) 

1.  Ckiminai,  IjAw — EiViMaircE — Other  Offen- 
ses— Confessions. 

In  a  prosecution  for  rape  on  a  girl  13  years 
old.  a  written  confessiov  was  admitted,  in 
which  defendant  admitted  having  bad  inter- 
course with  prosecutrix  and  with  another  eirl; 
the  statements  with  respect  to  the  two  girls  be- 
ing so  connected  that  it  was  practically  im- 
possible to  exclude  part  of  the  confession  with- 
out excluding  It  all.  The  court  ifastmcted  the 
jury  to  disregard  all  evid»nce  of  other  oSenses, 
and  only  consider  that  which  was  applicable  to 
the  charge  in  the  indictment  Beld,  that  it  was 
not  error  to  adinit  that  portion  of  the  confession 
which  related  to  defendant's  intercourse  with 
the  other  girl. 

2.  Sams— PsooF  of  Veitoe. 

In  a  prosecution  for  cape  npon  a  girl  18 
years  old,  the  prosecuting  attorney  stated  that 
he  expected  to  prove  by  several  girls  under  14 
that  they  had  been  over  and  over  again  to  see 
the  defendant  at  his  house,  and  that  this  proof 
would  be  offered  for  the  purpose  of  proving  that 
the  premises  were  in  the  county  wherein  the 
venue  was  laid.  'The  girls  referred  to  gave. evi- 
dence that  they  had  been  at  defendant's  house 
on  several  occasions,  and  that  the  house  was_  in 
the  couiity  mentioned;  but  there  was  nothing 
in  the  testimony  tending  to  prove  that  defend- 
ant had  injproper  relations  with  any  of  the 
girls.  Held  that,  while  this  method  of  proving 
the  venue  was  inproper,  defendant  was  not  in- 
jured. , 

3.  Rape  —  EvinENCB  —  DEFfciroAHr's   Reptjta- 
Tioir  FOB   Peace  and  Quiet. 

In  a  prosecution  for  rape,  evidence  of  d^ 
fendant's  general  reputation  as  a  peaceable  and 
quiet  citizen  is  irrelevant 

[Ed.  Note. — For  cases  in  point  see  voL  14, 
Cent  Dig.  Criminal  Law,  S  841;  voh  42,  Cent 
Dig.  Rape,  S  61.] 

4.  CBiianAii  L&w — Habmu^ss  Ebbob. 

Where,  in  a  prosecution  for  crime,  the  un- 
disputed evidence  shows  defendant  to  be  guilty, 
and  no  other  verdict  could  properly  be  rendered, 
the  Supreme  Court  will  not  reverse  &  conviction 
for,  errors  which  did  not  bring  about  the  result 

Error  to  Criminal  Court,  Cook  County; 
George  Kersten,  Judge. 

Charles  Wlstrand  was  convicted  of  rape, 
and  brings  error.    Affirmed. 

Rehearing  denied  December  13,  1905. 

Charles  P.  B.  Macanlay  and  Edwin  A.  ft 
Oscar  D.  Olson,  for  plalntlil  in  error.    W. 
H.  Stead,  Atty.  Gen.,  John  J.  Healy,  State's  ^ 
Atty.,  and  James  J.  Barbour,  Asst  State's 
Atty.,  for  the  People. 

WILKIN.  J.  The  plaintiff  in  error  was 
convicted  in  the  criminal  court  of  Cook  coun- 
ty of  the  crime  of  rape  upon  one  Annie  Kap- 
lan, a  gUrl  13  years  of  age,  and  his  punish- 
ment was  fixed  at  Imprisonment  in  the 
penitentiary  for  the  term  of  1%  years.  To 
reverse  that  judgment  this  writ  of  error 
has  been  sued  out 

The  only  errors  assigned  are  that  the 
court  erred  In  denying  the  motions  for  a 
new  trial  and  in  arrest  of  judgment  and  In 
pronouncing  sentence.  Many  grounds  of  re- 
versal are  called  to  our  attention,  but  under 
these  general  assignments  of  error,  and  the 
indefinite  manner  In  which  tbe  joints  are 
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orged.  It  Is  Impossible  to  consider  each  of 
them  separately.  The  substantial  grounds 
of  reversal  are  the  Improper  admission  of 
testimony  and  the  giving  of  erroneous  In- 
structions. The  evidence  Is  to  the  effect  that 
the  offense  was  committed  in  the  room  of 
plaintiff  in  error  In  the  second  flat  of  a 
residence  building  which  he  owned  la  the 
dty  of  Chicago.  He  used  the  basement  of 
the  building  for  a  carpenter  shop.  The  first 
floor  was  rented  for  residence  purposes, 
and  the  second  was  occupied  by  himself; 
be  being  a  bachelor  without  family.  A 
young  girl  by  the  name  of  Eva  Goldstein 
testified  she  was  in  the  adjoining  room  at 
the  time  the  crime  was  committed,  and  she 
corroborated  the  prosecuting  witness,  Annie 
Kaplan.  After  bis  arrest  and  while  at  the 
ix>llce  station,  the  defendant  made  a  written 
statement,  In  which  he  aclcnowledged  having 
had  sexual  intercourse,  on  various  occasions, 
with  both  the  Kaplan  girl  and  the  Goldstein 
girl.  It  is  not  clklmed  that  this  statement 
was  not  freely  and  voluntarily  made,  but 
it  Is  contended  that  so  much  of  it  as  relates 
to  the  Goldstein  girl  should  have  been  ex- 
cluded. The  statement'was,  as  shown  above. 
In  writing,  and  It  would  have  been  impos- 
sible to  separate  the  part  of  it  objected  to 
from  that  which  referred  to  the  crime  char- 
ged. To  refuse  to  admit  a  part  of  the  con- 
fession would  have  been  practically  to  et- 
clnde  It  all.  The  court,  by  an  instruction, 
told  the  jury  to  disregard  all  evidence  of 
other  offenses,  and  only  consider  that  which 
was  applicable  to  the  charge  In  the  indict- 
ment. There  was  no  error  In  admitting  the 
confession. 

It  is  said  that  In  his  opening  statement 
to  the  jury  the  prosecuting  attorney  told 
the  Jury  that  he  expected  to  prove  by  sever- 
al little  girls  under  14  years  of  age  that 
they  had  been,  over  and  over  again,  to  see 
the  defendant  at  his  house,  and  that  this 
proof  would  be  offered  for  the  pnrpose  of 
proving  that  the  premises  were  situated  in 
CSo<^  county.  Several  young  girls  were  In- 
troduced as  witnesses,  and  testified,  over 
the.  objection  of  the  defendant,  that  they 
were  under  14  years  of  age,  that  they  bad 
been  at  defendant's  house  on  several  occa- 
sions, and  that  the  bouse  was  in  Cook  coun- 
ty. It  Is  argued  that  the  statement  to  tbo 
Jury  and  the  testimony  of  these  girls  con- 
stituted prejudicial  error  to  the  defendant, 
as  tending  to  impress  the  Jury  with  the  be- 
lief that  he  had  been  guilty  of  Improper 
conduct  with  those  witnesses.  The  method 
resorted  to  to  prove  the  venue  was  Improper. 
There  was  nothing  In  the  testimony  of  the 
girls,  however,  which  tended  In  any  way  to 
prove  that  which  counsel  contend  the  jury 
might  have  inferred.  It  did  not  prove,  nor 
did  counsel  attempt  to  prove  by  either  of 
them,  that  the  defendant  bad  been  guilty 
of  any  improper  conduct  with  them  or  other 
children,  or  that  be  had  been  guilty  of  other 


offensea  than  tbe  one  chatged  In  the  Indict- 
ment 

The  defendant  sought  to  Introduce  evi- 
dence of  bis  general  reputation  as  a  peace- 
able and  quiet  citizen,  but  the  evidence  was 
objected  to  and  the  objection  sostalned. 
He  was  not  entitled  to  prove  his  repatatlon 
tot  an  entirely  irrelevant  trait  of  cbaracta. 
He  was  allowed  to  prove  his  general  reputa- 
tion for  chastity,  and  that  was  the  only  fact 
which  he  offered  to  prove  tending  in  any 
way  to  disprove  hli  guilt  of  the  crime 
charged. 

It  in  further  urged  that  the  court  erred 
In  giving  and  refusing  Instmctlom  to  tbe 
jury,  but  no  specific  objection  in  this  regard 
is  pointed  out  We  have  examined  the  In- 
structions given  and  refused,  and  are  of 
the  opinion  there  was  no  material  or  sub- 
stantial error  in  the  ruling  of  the  court 
therein.  If,  however,  it  should  be  conceded 
that  the  court  below  committed  error  in  each 
of  the  matters  complained  of,  except  tbe  ad- 
mission of  the  confession,  still  the  judgment 
should  not  be  reversed.  The  undisputed 
evidence  In  this  record  is  that  the  defendant 
Is  guiliy  of  the  crime  for  which  he  was  in- 
dicted. His  confession  of  guilt  is  in  no  way 
explained  nor  the  offense  In  any  way  mitigat- 
ed. There  is  nothing  here  shown  to  Indicate 
that  he  did  not  have  a  fair  and  impartial 
trial.  Tbe  verdict  of  the  Jury  could  not 
properly  have  been  other  than  gnllty. 

It  cannot  be  seriously  urged  that  tbe 
punishment  is  excesslva  Under  such  cir- 
cumstances this  court  will  not  reverse  a 
judgment  of  conviction,  although  errors 
may  have  been  committed  upon  the  trial 
which  cannot  be  said  to  have  brought  about 
the  result  Jennings  t.  People,  188  III.  320, 
69  N.  B.  615 ;  Johnson  v.  People.  202  IlL  63, 
66  N.  E.  877,  and  cases  cited;  Barber  r. 
People,  203  111.  643,  68  N.  B.  93;  Glover  t. 
People,  204  111.  170,  68  N.  B.  464. 

The  judgment  of  the  criminal  court  U 
affirmed. 

Judgment  affirmed. 


im  III.  »o 
PITTSBURGH,  FT.  W,  ft   tt    ET.   CO.    ▼. 
SANITART  DIST.  OF  CHICAGO. 

(Supreme  Court  of  lUhiois.    Oct  14,  1905.) 

1.  EuiNENx   DoitAiK— Pleading — Dkmuxskr. 

Where  a  petition  for  the  condemnation  of 
land  is  defective  in  not  stating  the  purpose  of 
the  taking  or  the  manner  in  which  the  land  ii 
to  be  used,  the  proper  method  of  taking  ad- 
vantage of  the  defect  is  by  demurrer. 

2.  SAjfE  —  ExEBCiSB    or    PowKB  — SooFX    or 

JUDICIAI.  InQUIBT. 

In  a  proceeding  to  condemn  land  for  pub- 
lic use  the  court  may  rightfully  determine 
whether  the  petitioner  has  power  to  exerciae 
the  right  of  eminent  domain,  whether  the  prop- 
erty is  subject  to  that  right  and  Is  being  taken 
for  a  public  use,  and  whether  the  power  is  be- 
ing used  for  taking  an  excessive  amoant  of 
property,  but  cannot  deny  the  right  to  condemn 
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on  the  ground  that  the  exercise  of  the  power  la 
■umeeessary  or  mezpedlent. 

[Ed.  Note. — For  cases  In  point,  aee  vol.  18» 
Cent  Dig.  Bminent  Domain,  H  165-167.] 
8.  Samk— PxoPKBTT  Subject  to  Comdeuna- 

TION. 

Under  Laws  1889,  p.  129,  {  8,  giving  to  a 
sanitary  district  the  right  to  acquire  by  con- 
demnation any  and  all  real  property  which  it 
may  require  for  its  corporate  purposes,  a  san- 
itary district  has  power  to  condemn  land  which 
la  used  by  a  railroad  company  as  a  freight 
terminal. 

Appeal  from  Clrcnlt  Court,  Co<*  County; 
B.  W.  Clifford,  Judge. 

Condemnation  proceedings  by  the  Sanitary 
District  of  Chicago  agHinat  the  Pittsburgh, 
Ft  Wayne  &  Chicago  Railway  Company. 
From  the  Jndgment  defendant  appeals.  Af- 
firmed. 

Behearing  denied  December  12, 1906. 

Loesch  Bros.  &  Howell,  Herrlck,  Allen, 
Boyeson  k  Martin,  and  Wilson,  Moore  A  Mcll- 
Talne,  for  appellant  James  Todd  and  Eddy, 
Haley  &  Whettcn  (P.  C.  Haley,  and  Dolph, 
Bnell  &  Abbey,  of  counsel ),  for  appellee. 

HAND,  J.  'Tbls.was  a  petition  filed  to  the 
drcnlt  court  of  Cook  county  by  the  Sanitary 
District  of  Chicago  to  condemn  a  narrow  strip 
of  land  sltaated  npon  the  west  bank  of  the 
Sonth  Branch  of  the  Chicago  river,  between 
the  sonth  line  of  Madison  and  the  north  line 
of  Tan  Bnren  streets.  In  the  dty  of  Chicago, 
the  east  line  of  said  strip  being  the  center 
line  of  tuM  river,  to  enable  it  to  deepen, 
^den,  and  Improve  said  river  from  Lake  to 
Bobey  street,  and  thereby  Increase  the  flow 
of  water  from  Lake  Michigan  through  said 
river  into  Its  main  artificial  channel,  which' 
connects  with  the  said  South  Branch  at  Robey 
street  and  extends  to  Lockport  without  In- 
oreaslng  the  current  In  said  river  to  a  greater 
▼elodty  than  that  provided  for  by  the  Secre- 
tary of  War  In  the  permit  Issued  to  said 
sanitary  district  by  him,  permitting  It  to  di- 
vert a  portion  of  the  waters  of  Lake  Michigan 
tbrongh  said  South  Branch  Into  Its  main 
cbanneL  The  ara>eUants  filed  a  motion  to  dls- 
xnlss  the  petition  on  the  ground  of  want  of 
Jurisdiction  In  the  court  to  hear  and  deter- 
mine the  cauae^  The  motion  was  overruled  by 
the  court,  and  a  Jury  was  Impaneled  to  as- 
sess the  appellants'  compensation.  The  Jury 
returned  into  court  their  verdict  fixing  the 
amount  of  appellants'  compensation  at  $1,888,- 
940.  upon  which  verdict  a  Judgment  was  ren- 
dered; and  the  appellants  having  preserved, 
by  proper  exceptions,  their  objections  to  the 
ruling  of  the  court  In  denying  their  motion 
to  dismiss  the  petition  for  want  of  Jurisdiction, 
an  appeal  has  been  prosecuted  by  them  to 
this  court  to  review  the  action  of  the  trial 
court  In  holding  that  the  sanitary  district 
bad  the  right  to  condemn,  for  the  purposes 
aforesaid,  said  strip  of  land. 

It  is  first  contended  the  petition  Is  Insuf- 
fldent  In  averment  to  give  the  court  juris- 
diction.   The  petition  averred  that  the  Sani- 


tary District  of  Chicago  was  duly  organized 
under  "An  act  to  create  sanitary  districts 
and  to  remove  obstmctlona  In  the  Desplalnes 
and  Illinois  rivers"  (Laws  1889,  p.  125),  ap- 
proved May  29,  1889,  and  In  force  July  1, 
1889,  and  set  out  the  powers  conferred  upon 
It  as  a  sanitary  district  by  virtue  of  the 
statute  tmder  which  It  was  organized,  and 
averred  that  It  had  power  to  condemn  land  to 
carry  Into  effect  the  purpose  for  which  It  was 
oifcanlzed.  It  also  averred  that  In  ordw  to 
cany  out  the  purpose  of  Its  .organization  and 
make  effective  the  main  channeKby  it  con- 
structed. It  was  necessary  that  It  deepm, 
widen  and  Improve  the  Chicago  river.  In 
order  that  It  might  comply  with  the  statute 
of  the  state  of  Illinois  and  obtain  a  minimum 
flow  through  Its  channel  of  300,000  cubic 
feet  of  water  per  minute,  and  such  additional 
quantities  of  water  ^s  from  time  to  tlmfe  the 
population  of  the  sanitary  district  might  re- 
quire. In  ordffl*  that  the  sewage  of  said  dis- 
trict might  be  diluted  In  the  manner  and  de- 
gree required  by  law.  It  also  averred  that 
Its  board  of  trustees,  on  June  19,  1901,  had 
adopted  a  plan  for  the  deepening  and  widen- 
ing of  the  Chicago  river  between  Lake  street 
and  Rob^y  street  In  the  city  of  Chicago,  and 
that  said  trustees,  on  the  20th  day  of  Ma^, 
1903,  passed  an  ordinance  by  the  terms  of 
which  the  said  district  had  laid  out  and  es- 
tablished its  right  for  the  deepening,  widen- 
ing and  improving  of  said  river  between  the 
south  line  of  Madison  and  the  north  line  of 
Van  Buren  streets  in  said  dty,  and  that  In 
order  to  accomplish  such 'purpose  and  make 
such  Improvement  It  was  necessary  that  the 
petitioner  acquire  the  strip  of  land  sought 
to  be  condemned,  which  strip  was  described 
by  metes  and  bounds.  It  was  also  averred 
that  the  sanitary  district  had  obtained  the 
permission  of  the  Secretary  of  War  to  make 
the  modifications,  changes,  and  alterations  In 
the  Chicago  river  contemplated  and  provided 
for  In  the  plan  and  ordinance  referred  to  In 
the  petition.  The  petition  named  a  large 
number  of  persons  and  corporations,  including 
the  appellants,  who  It  was  averred  had,  or 
claimed  to  have,  some  Interest  In  the  prem- 
ises sought  to  be  condemned,  and  that  the 
petitioner  bad  been  unable  to  agree  with  said 
persons  and  corporations  as  to  the  compensa- 
tion to  be  paid  them  by  it  for  said  property. 
The  persons  and  corporations  who  were  named 
In  the  petition  as  Interested  In  said  premises, 
with  the  exception  of  the  state  of  Illinois, 
were  made  defendants  thereto,  and  the  peti- 
tion prayed  that  process  might  issue  against 
said  defendants,  and  that  a  Jury  might  be 
Impaneled  to  determine  the  Just  compensation 
to  be  paid  the  several  defendants,  occasioned 
by  the  taking  of  said  strip  of  land,  and  for 
general  relief.  The  sanitary  drainage  act 
provides,  In  express  terms,  that  where  It  is 
necessary  for  a  district  organized  under  such 
act  to  acquire  propetty  by  condemnation  the 
proceeding  shall  be  carried  on  under  the 
eminent  domain  act;    and  section  2  of  the 
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eminent  domain  act  requires  the  petition  to 
state  (1)  the  authority  of  the  petitioner  to 
exercise  the  right  of  eminent  domain,  (2)  the 
purpose  for  which  the  property  is  sought  to 
be  taken,  (3)  a  description  of  the  property 
sought  to  be  taken,  and  (4)  the  names  of  all 
parties  interested  in  the  property,  as  owners 
or  otherwise,  if  known,  if  not  known  the  fact 
should  be  stated,  and  to  conclude  with  a  pray- 
er that  the  compensation  to  be  paid  the  owner 
or  owners  be  assessed.  We  are  unable  to 
see  wherein  the  petition,  upon  its  face,  falls 
to  comply  with  the  statute  and  why  it  was 
not  sufficient  to  give  the  court  Jurisdiction 
of  the  case.  In  Suver  t.  Chicago,  Santa  F6  & 
California  Railway  Co.,  123  111.  203,  14  N.  B. 
12,  It  was  held  that  It  is  not  necessary  to  state 
In  the  petition  the  particular  manner  In 
which  the  land  is  to  be  used,  as  that  may  be 
shown  by  the  plans  and  speclflcatlcms  of  the 
petitioner.  The  court  did  not  err  in  declining 
to  dismiss  the  proceeding  for  want  of  a  suf- 
ficient petition. 

It  is  next  contended  the  petition  shonid 
Aave  been  dismissed  because,  as  urged  by 
the  appellants,  it  was  not  necessary  for  the 
petitioner  to  take  the  land  sought  to  be  tak- 
en, as  the  object  of  its  organization  could 
be  effected  without  the  taking  of  said  strip 
of  land;  and  the  appellants  sought  to  show, 
upon  a  motion  to  dismiss,  by  affidavits  which 
the  court  refused  to  consider  but  struck  from 
the  flies,  that  the  petitioner  could  obtain  the 
flow  of  water  required  to  effect  the  object  of 
Its  organization  by  taking  a  strip  of  land 
from  the  river  bank  opposite  the  land  of 
the  appellants,  or  by  deepening.  Instead  of 
widening,  the  river  at  the  point  where  ap- 
pellants' land  was  situated,  or  by  construct- 
ing by-passes  beneath  the  surface  of  ap- 
pellants' land  sought  to  be  taken,  to  accom- 
modate the  flow  of  water  required  by  the 
petitioner  to  effect  the  object  of  Its  organiza- 
tion. The  question  of  whether  it  was  neces- 
sary that  the  petitioner  acquire  title  to  the 
strip  of  land  sought  to  be  taken  in  order  that 
the  object  of  its  organization  might  be  ef- 
fected was  a  legislative  and  not  a  Judicial 
question,  and  was  one  to  be  determined  by 
the  trustees  of  the  sanitary  district  and 
not  by  the  court  In  which  the  condemnation 
proceeding  was  pending.  The  court  In 
which  such  a  petition  is  pending  may  right* 
fully  determine  whether  the  petitioner  has 
the  power  to  exercise  the  right  of  eminent 
domain,  whether  the  property  is  subject  to 
the  right  of  eminent  domain  and  is  being 
taken  for  a  public  use,  whether  the  power  is 
being  abused  by  the  taking  of  an  excessive 
amount  of  property,  and  other  kindred  ques- 
tions which  do  not  Involve  a  determination 
of  the  necessity  or  the  expediency  of  the 
taking  of  the  lands  sought  to  be  condemned; 
but  where  the  right  to  condemn  exists,  and 
the  property  Is  subject  to  the  exercise  of  the 
right  of  eminent  domain  and  is  being  con- 
demned for  a  public  use,  and  the  right  to 


condemn  Is  not  being  abused,  the  court  can 
not  deny  the  right  to  condemn  on  the  ground 
that  the  exercise  of  the  power  is  unneces- 
sary or  inexpedient,  as  the  determination  of 
that  question  devolves  upon  the  legislative 
branch  of  the  government,  and  is  a  question 
which  the  Judicial  branch  of  the  goveroment 
cannot  determine.  Smith  v.  Chicago  & 
Western  Indiana  Railroad  Co.,  105  IlL  511; 
Chicago  &  Eastern  Illinois  Railroad  Co.  v. 
Wlltse,  116  111.  449,  6  N.  B.  49;  Illinois 
Central  Railroad  Co.  v.  City  of  Chicago.  141 
111.  586,  30  N.  E.  1044,  17  L.  R.  A.  530;  Chi- 
cago &  Alton  Railroad  Co.  v.  City  of  Pontlac. 
169  111.  155.  48  N.  B.  485.  In  the  Smith 
Case,  105  111.,  on  page  519,  It  was  said:  "It 
certainly  was  never  contemplated  by  the 
Legislature  that,  where  the  petitioner  has 
brought  itself  within  the  provisions  of  the 
statute,  the  right  of  condemnation  can  be 
defeated  by  simply  showing,  in  the  opinions 
of  witnesses  who  may  have  no  Interest  in  or 
connection  with  the  objects  of  the  proceed- 
ing, that  the  land  sought  to  be  condemned 
is  not  necessary  for  the  ptirpose  stated. 
•  *  •  On  the  other  hand,. the  law  having 
authorized  such  companies  to  take  private 
property  for  public  use,  when  one,  by  a  prop- 
er petition,  has  brought  itself  strictiy  with- 
in the  provisions  of  the  statute,  and  the 
court  can  see,  from  the  facts  stated,  the 
land  sought  to  be  condemned  is  not  mani- 
festly in  excess  of  what  would  be  reasonably, 
necessary  for  the  purpose  stated  in  the  peti- 
tion, the  court  will  not  be  authorized  to  In- 
terpose on  the  ground  suggested."  Also  in 
the  Wlltse  Case,  116  111.,  cm  page  454,  6  N. 
E.  49:  "The  question  of  the  necessltr  for 
the  exercise  of  the  right  of  eminent  domain, 
and  in  what  cases  it  will  be  exercised,  with- 
in the  constitutional  restrictions,  is  legis- 
lative, and  not  Judicial.  And  where  the 
power  has  been  delegated  to  an  incorporation 
by  the  Legislature,  the  exercise  of  that  pow- 
er by  the  Incorporation,  within  the  scope 
and  for  the  uses  and  purposes  named  in  the 
legislative  grant,  will  not  be  a  proper  sab- 
Ject  for  Judicial  interference  or  control,  un- 
less to  prevent  a  dear  abuse  of  the  power." 
Also  in  Illinois  Central  Railroad  Co.  t. 
City  of  Chicago,  141  HI.,  on  page  599,  30  N. 
B.  1047,  17  L.  R.  A.  630:  "The  municipal 
atithorities  hare  exercised  the  option  or 
discretionary  authority  conferred  upon  them 
by  the  Legislature,  and  have  provided  for 
crossings  In  one,  only,  of  the  methods  indicat- 
ed in  the  statute,  and  have  instituted  con- 
demnation proceedings  in  pursuance  of  the 
ordinances  so  passed  by  them.  Their  ac- 
tion In  this  regard  is  political  or  legislative 
in  its  character,  and  cannot  be  controlled  by 
the  courts.  Appellant,  In  these  cases,  is 
asking  a  court  of  chancery  to  substitute  its 
Judgment  for  the  Judgment  of  the  city  coun- 
cil upon  a  question  which  belongs  exclusive- 
ly to  the  legislative  branch  of  the  govern- 
ment.   They  are  asking  a  court  of  chancery 
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to  require  the  city  council  to  repeal  lt8  or- 
dinances tor  grade  crossings  and  In  the  place 
thereof  to  adopt  ordinances  for  viaduct 
crossings.  Such  relief  as  this  cannot  be 
granted  under  the  facts  disclosed  in  these 
records.  •  •  •  "When  the  use  Is  public, 
the  Judiciary  cannot  inquire  into  the  .neces- 
sity or  propriety  of  exercising  the  right  of 
eminent  domain.  That  right  is  political 
in  its  nature,  and  not  Judicial.  It  belongs 
exclusively  to  the  legislative  branch  of  the 
government,  and  nnder  our  constitution  the 
judiciary  Iiave  nothing  to  do  witb'lt' "  And 
in  Chicago  &  Alton  Bailroad  Co.  v.  City  of 
Pontiac.  169  lU.,  on  page  165,  48  N.  E.  487: 
"Where  the  power  to  exercise  the  right  of 
eminent  domain  has  been  delegated  to  an  in- 
corporation by  the  Legislature,  the  exercise 
of  that  power  by  the  incorporation  within 
the  scope  and  for  the  uses  and  purposes 
named  in  the  legislative  grant  will  not  be  a 
proper  subject  for  Judicial  interference  or 
control  unless  to  prevent  a  clear  abuse  of 
the  power." 

It  is  next  said  that  the  property  sought  to 
be  taken  at  the  time  the  petition  was  filed 
was  devoted  to  railroad  purposes,  and  it  is 
urged  for  that  reason  it  is  not  subject  to 
be  condemned.  The  strip  sought  to  be  taken 
Is  a  part  of  a  tract  of  land  belonging  to  the 
appellants,  bounded  on  the  west  by  South 
Canal  street,  on  the  north  by  Madison 
street,  on  the  east  by  the  South  Branch  of 
the  Chicago  river  and  on  the  south  by  Van 
Buren  street,  and  it  is  intersected  by  Adams 
and  Jackson  streets,  which  run  east  and 
west  The  west  135  feet  thereof  is  occupied 
by  the  Union  Passenger  Station,  and  the 
portion  lying  east  of  said  135  feet  and  west 
of  said  strip  Is  occupied  by  the  freight  ter- 
minal of  the  appellants,  and  said  strip  is 
occupied  by  teamways  and  three  short  stub 
tracks  which  furnish  means  of  access  to  the 
freight  buildings  of  appellants  located  be- 
tween said  strip  and  the  Union  Passenger 
Station  grounds.  While  no  main  tracks  are 
located  upon  said  strip,  we  think,  for  the 
purposes  of  this  case,  it  may  be  admitted 
it  Is  used  by  the  appellants  in  connection 
with  their  freight  terminal  and  devoted  to 
mllroad  purposes.  The  law  is  well  settled 
that  where  land  is  devoted  to  a  public  use 
it  cannot  be  taken  by  condemnation  for 
another  public  use  unless  the  Legislature 
in  express  terms  or  by  necessary  implication 
bas  authorized  it.  to  be  taken.  The  ques- 
tion here  prelsented,  therefore,  is  whether 
or  not  the  statute  under  which  the  peti- 
tioner is  organized  in  express  terms  or  by 
necessary  implication  confers  authority  up- 
on the  petitioner,  in  order  to  effect  the  ob- 
ject for  which  it  is  organized,  to  condemn 
property  which  is  in  use  by  a  railroad  com- 
pany as  a  freight  terminal  and  similarly 
situated  to  the  strip  of  land  here  in  question. 
In  People  v.  Nelson,  133  111.  665,  27  N.  B. 
^17,  when  construing  the  statute  under  which 


the  petitioner  was  organized,  the  court  held 
that  while  said  statute  was  general  in  its 
terms,  it  was  a  well  known  historical  fact, 
and  a  fact  abundantly  shown  by  the  terms 
of  the  act  itself,  that  the  general  sanitary 
scheme  provided  for  by  the  act  was  formulat- 
ed mainly,  if  not  exclusively,  with  reference 
to  the  sanitary  conditions  and  needs  of  the 
city  of  Chicago  and  Its  environs,  and  that 
the  act  and  its  several  provisions  could 
not  be  properly  construed  without  taking 
into  account  the  peculiar  situation  of  the 
territory  which  the  proposed  Sanitary  Dis- 
trict of  Chicago  was  intended  to  embrace. 
And  In  Lussem.v.  Sanitary  District  of  Chi- 
cago, 192  III.  404,  61  N.  B.  544,  where  was 
Involved  the  validity  of  certain  bonds  Issued 
by  the  Sanitary  District  of  Chicago,  the 
proceeds  from  the  sale  of  which  were  pro- 
posed to-  be  used,  in  part,  by  the  district 
in  paying  for  deepening  and  widening  the 
Chicago  river,  in  compensating  the  owners 
of  property  situated  along  the  banks  of 
said  river  where  the  same  was  acquired 
for  the  pnrpose  of  widening  the  river,  and 
in  constructing  bridges  across  the  river 
where  bridges  were  made  necessary  in  con- 
sequence of  changes  made  in  the  river  by 
the  work  done  therein  by  the  sanitary  dis- 
trict, it  was  held  that  the  district  had  the 
power  to  take  possession  of  the  river,  sub- 
ject to  the  right  of  navigation  and  with  the 
consent  of  the  Secretary  of  War,  for  the  pur- 
pose of  widening  and  deepening  the  same, 
and  that  it  might  condemn  such  land  situat- 
ed upon  the  banks  of  the  river  as  it  might 
need  to  enable  it  to  obtain  the  necessary  flow 
In  volume  of  water  to  comply  with  the  stat- 
ute under  which  it  was  organized,  without 
Increasing  the  velocity  of  the  flow  of  the 
water  beyond  the  velocity  of  flow  provided 
In  the  permit  of  the  Secretary  of  War  per- 
mitting it  to  connect  its  main  channel  with 
the  South  Branch  of  the  Chlca'go  river;  that 
is,  to  enable  it  to  comply  with  the  law  un- 
der which  it  was  organized  and  the  permit 
of  the  Secretary  of  War.  By  section  17 
of  the  sanitary  drainage  act  l^e  petitioner 
is  authorized  to  enter  upon,  use,  widen, 
deepen,  and  improve  any  navigable  water- 
way necessary  to  affect  the  object  of  its 
organization.  This  provision  undoubtedly 
was  Intended  to  apply,  and  does  apply,  to 
the  Chicago  river.  By  section  8  of  said  act 
it  Is  provided  that  such  sanitary  district 
may  acquire,  by  purchase,  condemnation 
or  otherwise,  any  and  all  real  property  that 
may  be  required  for  its  corporate  purjwses. 
By  virtue  of  the  provisions  of  said  section 
8  the  sanitary  district  in  express  terms  is 
given  power  to  acquire,  by  condemnation, 
any  and  all  real  properly  which  it  may  re- 
quire for  its  corporate  purposes.  This  lan- 
guage is  broad  and  comprehensive,  and  is 
ample  to  authorize  the  petitioner  to  acquire, 
by  condemnation,  the  title  to  the  strip  in 
question,  it  in  the  Judgment  of  the  trustees 
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of  the  sanitary  district  Its  acqulaltlon  was 
necessary  for  the  corporate  purposes  of  the 
district 

It  is  bowever,  contended  by  tbe  appellants 
that  the  right  to  condemn  property  held  for 
public  use  Is  not  conferred  upon  sanitary  dis- 
tricts by  section  8,  but  by  section  17  of  said 
act,  and  it  is  said  section  17  only  authorizes 
the  condemnatloa  of  a  joint  use  of  such  prop- 
erty. We  do  not  agree  with  this  contention, 
but  are  of  the  opinion  that  section  8  author- 
ized the  petitioner  to  condemn  any  and  all 
real  property,  which  Includes  property  held 
for  a  public  use;  and,  while  section  17  ap- 
parently covers  the  same  subject  we  find 
nothing  therein  which  limits  the  power  con- 
ferred by  section  8,  or  which  deprives  the 
petitioner  of  the  power,  under  that  sectlou, 
to  acquire  property  held  for  a  public  use. 
Especially  must  this  be  true  when  It  is  re- 
membered that  the  Sanitary  District  of  Chi- 
cago is  not  a  corporation  for  pecuniary  profit 
but  a  municipal  corporation  organized  for  the 
purpose  of  furnishing  an  outlet  to  the  sewage 
of  a  great  city  and  thereby  protecting  tbe 
health  of  its  inhabitants,  and  that  the  act  un- 
dw  which  it  was  oi^anlzed  was  passed  espe- 
cially with  reference  to  the  conditions  which 
were  known  to  exist  In  the  territory  which 
was  to  be  embraced  within  said  district  when 
organized.  Tbe  statute  requires  tbe  sanitary 
district  to  provide  a  minimum  flow  of  300,000 
cubic  feet  of  water  per  minute,  and  the  veloc- 
ity of  the  flow  was  limited  to  3  miles  per 
hour,  which  was  afterwards  limited  by  the 
Secretary  of  War  to  1%  miles  per  hour.  No 
water  could  be  obtained  except  from  Lake 
Michigan  through  the  river,  with  its  narrow, 
winding,  and  obstructed  channel,  which  was 
lined  with  docks,  railroads,  and  other  im- 
provements, and  when  the  statute  authorized 
the  sanitary  district  to  enter  upon,  use, 
widen,  deepen,  and  Improve  the  Chicago  riv- 
er, and  gave  It  power  to  condemn  any  and 
all  real  property  required  for  Its  corporate 
purposes,  it  manifestly  Intended  to  and  did 
confer  upon  said  sanitary  district  the  power 
to  condemn  any  and  all  property,  whether 
devoted  to  the  public  use  or  not,  located  upon 
the  banks  of  said  river,  which  was  necessary 
for  it  to  possess  and  control  in  order  that  it 
might  successfully  widen,  deepen,  and  im- 
prove said  river,  which  clearly  includes  the 
property  of  appellants. 

From  a  consideration  of  this  record  we 
have  reached  the  conclusion  that  the  iietltion 
filed  by  the  petitioner  was  sufficient,  that 
the  question  of  whether  It  was  necessary 
that  the  Sanitary  District  of  Chicago  should 
acquire  the  strip  of  property  in  question  for 
a  corporate  purpose  was  a  question  the  deci- 
sion of  which  rested  with  the  trustees  of 
said  district  and  that  section  8  of  the  sani- 
tary drainage  act  is  broad  enough  in  its 
terms  to  authorize  said  district  to  acquire 
title  to  said  strip  by  condemnation.  We  are 
therefore  of  the  opinion  that  the  circuit  court 
had  powtt,  under  said  petition,  to  bear  and 


determine  said  oanse^  and  tiiat  tliat  court  did 
not  err  in  declining  to  dismiss  tbe  petitioD 
for  want  of  Jurisdiction. 

The  Judgment  of  the  drcnlt  court,  dedlo- 
Ing  to  dismiss  said  petition,  will  ttaerefote 
be  affirmed. 

Judgment  affirmed. 


(US  m.  su) 
PEOPLE  «z  reL  HEALT  r.  HOOPER 
(Supreme  Conrt  of  Illlncds.    Oct  24,   1906.) 

1.  ATTOBNEt— DiSBASioEirr — Grouudb. 

Where  an  attorsev  for  plaintiff  dismiswd 
the  suit  before  a  justice,  and  induced  defend- 
ant to  believe  it  had  been  dropped,  and  after- 
wards took  an  appeal  and  obtained  a  jndcment 
by  default  and  caused  execution  to  be  levied 
on  real  estate  without  notice  to  defendant  with 
intent  to  get  title  to  the  real  estate,  it  is  gronnd 
for  disbarment 

[Ed.   Note. — For  cases  in  point   see  voL  0^ 
Cent  Dig.  Attorney  and  Client  H  55,  6&] 

2.  SA.MX — DECEnmro  Cotmr. 

Where  an  attorney  knows  that  there  Is  on 
file  and  in  his  possession  a  motion  by  defendant 
under  special  appearance  to  quash  the_  service 
of  summons,  accompanied  by  an  affidavit  deny- 
ing that  the  person  served  was  the  agent  for  ttie 
defendant  and  deceives  tbe  court  into  entering 
judgment  by  default,  it  Is  ground  for  disbar- 
ment 

[Ed.  Note. — ^For  cases  in  point  see  vdL  S, 
Gent  Dig.  Attorney  and  Client  i  54.] 

3.  Saks. 

An  attorney  who  abstracts  papers  from 
the  files  to  conceal  his  fraudulent  acts  shonld 
be  disbarred. 

[Ed.  Note. — For  Cases  In  point  see  voL  5k 
Cent  Dig.  Attorney  and  Client,  $  63.] 

<i.  Saue. 

Where  an  attorney  procures  the  clerk  of 
court  to  sign  and  certify  a  transcript  of  the  rec- 
ord, in  which  tlie  attorney  has  fraudulently 
Incorporated  a  certified  copy  of  a  decree  and 
other  documents  as  having  been  offa«d  in  evi- 
dence and  excluded  by  the  master,  when  they 
were  not  so  offered,  he  should  be  disbarred. 

[Ed.  Note. — For  cases  in  point  see  voL  S. 
Cent.  Dig.  Attorney  and  Client  i  68.] 

6.  Same — ^LiurrATioirs. 

The  court  will  not  establish  a  limitatiOB 
of  a  proceeding  to  disbar  an  attorney  by  anal- 
ogy to  the  statute,  unless  the  circumstances 
render  it  unjust  to  require  the  attorney  to  an- 
swer. 

[Ed.  Note. — For  cases  in  point  see  toL  6, 
Cent  Dig.  Attorney  and  Client  i  71.] 

'  Applicatiob  by  the  people,  on  tbe  relatloB 

of  John  J.  fiealy,  for  disbarment  of  Jamea 

H.  Hooper.    Rule  made  absolute 
Rehearing  denied  December  14,  100& 
John  J.  Healy  (0.  B.  More  and  John  lb 

Fogle,   of  coimsel),  for  relator.    James  B. 

Hooper,  pro  se. 

BOOOS,  J.  This  is  an  original  proceedtnc 
in  this  court,  being  a  petition  for  the  dis- 
barment of  the  respondent,  James  H.  Hooper. 
who  was  enrolled  as  an  attorney  In  this  state 
on  the  22d  day  of  October,  1894. 

On  the  28th  day  of  April,  1887,  the  respond- 
ent, as  the  attorney  for  one  Elgin  B.  Hods- 
kins,  instituted  a  suit  before  a  Justice  of  tbe 
peace  of  Cook  county  against  R.  McHlUen. 
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J.  Edward  Hope,  and  Hanry  X  Thayer  to 
recover  the  sam  of  f200.  Sununons  was  la- 
sned  and  served  on  Thayer,  and  returned 
not  found  as  to  the  other  defendants.  The 
cause  was  continued  several  times,  and  on 
July  1,  1897,  was  dismissed.  We  find  from 
the  evidence  that  the  respondent  said  to  the 
Justice  of  the  iteace.  In  the  presence  of  Thayer 
and  his  attorney,  that  bis  client  was  not 
In  the  state,  and  that  he  had  not  been  able  to 
get  him  Into  court,  and  that  he  would  not 
pat  the  defendant  to  any  further  trouble, 
and  asked  to  have  the  cause  dismissed,  and 
thereupon  the  order  of  dismissal  was  entered. 
Upon  the  last  day  allowed  for  an  appeal  the 
respondent  filed  with  the  justice  what  pur- 
ported to  be  an  appeal  bond  for  the  appeal 
from  the  Judgment  of  dismissal,  to  the 
county  court  of  Cook  county.  The  bond  was 
in  the  sum  of  $10,  and  purported  to  bear  the 
signature  of  the  plaintiff,  Hodgklns,  as  prin- 
cipal, and  that  of  the  respondent  as  surety. 
The  respondent  signed  the  name  of  Hodgklns 
to  the  bond  without  having  power  of  attorney 
80  to  do,  and  without  Indicating  that  the 
signature  was  by  another  than  Hodgklns. 
It  Is  clear  that  Hodgklns  did  not  know  that 
the  bond  had  been  signed  or  was  to  be  ex- 
ecuted until  several  weeks  after  it  had  been 
filed.  The  cause  was  removed  by  the  force 
of  the  appeal  bond  to  the  county  court,  and 
there  Judgment  was  entered  by  default 
against  Thayer  for  the  sum  of  |163.10.  Re- 
qpondent  caused  an  execution  to  be  Issued  on 
the  Jndgment,  procured  the  same  to  be  levied 
on  two  city  lots  in  the  city  of  Chicago  be- 
hmglng  to  Thayer,  without  demanding  pay- 
ment of  Thayer  or  otherwise  notifying  him 
of  the  Issuance  of  the  execution.  One  of  the 
lots  was  sold  under  the  execution  to  W.  A. 
Harris.  Thayer,  acting  in  reliance  on  the 
statements  made  by  the  respondent  when  the 
case  was  dismissed  by  the  Justice  of  the 
peace,  believed  the  case  to  have  been  brought 
to  an  end  by  the  Jndgment  of  dismissal,  and 
bad  no  knowledge  whatever  that  an  appeal 
bad  been  taken  or  that  Judgment  had  been 
entered  against  him  In  the  county  court  or 
that  the  lot  had  been  sold.  At  the  expira- 
tion of  the  period  allowed  for  redemption  the 
respondent  produced  the  certificate  of  pur- 
<±aBe  and  procured  the  sheriff  to  execute  a 
deed  purporting  to  convey  the  lots  to  said 
Harris  by  virtue  of  the  Judgment  and  sale 
thereunder.  Soon  thereafter  an  action  In 
ejectment  was  Instituted  In  the  name  of  Har- 
ris, against  Thayer,  to  obtain  possession  of 
the  lot  The  service  of  the  summons  in  the 
action  of  ejectment  was  the  first  Intimation 
tbat  Thayer  bad  that  the  suit  against  him 
bad  not  been  finally  disposed  of  by  the  order 
of  dismissal  in  the  Justice  court  He  there- 
upon filed  a  bill  In  chancery  against  Harris 
and  the  respondent  for  a  decree  canceling 
the  deed  made  to  Harris,  on  the  ground  t.iat 
the  same  had  been  fraudulently  obtained  by 
Harris  and  the  respondent  acting  in  collusion. 
Harris  and  the  respondent  were  personally 
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served,  and  answered,  t^e  bill,  and  the  cause 
^as  fully  heard  and  a  decree  entered  vacat- 
ing and  canceling  the  deed  in  accordance 
with  the  prayer  of  the  bill. 

The  decree  recited  that  the  proofs  estab- 
lished that,  when  the  case  of  Hodgklns  t. 
Thayer  was  called  for  trial  before  the  Justice 
of  the  peace,  said  Hooper  stated  to  the  said 
Justice,  in  the  presence  of  the  said  Thayer 
and  his  attorney,  tbat  the  said  Hodgklns  was 
abs«it  from  the  state  of  Illinois,  and  sug- 
gested or  consented  that  the  said  suit  be 
dismissed,  which  was  thereupon  done;  that 
the  said  Thayer  and  his  attorney,  being 
thereby  led  to  believe  that  the  said  suit  was 
abandoned  by  the  said  Hodgklns,  paid  no 
further  attention  to  the  same :  that  after  the 
dismissal  of  the  said  suit  said  Hooper,  with- 
out the  knowledge,  consent  or  acquiescence 
of  the  said  Hodgklns,  signed  the  name  of  the 
said  Hodgldns  as  principal  and  his  own 
name  as  surety  on  an  appeal  bond  In  the 
penal  sum  of  $10  for  an  appeal  from  the  dis- 
missal of  the  said  suit  to  the  county  court 
of  Cook  county  aforesaid,  and  on  the  20fb 
day  of  July,  1887,  without  the  knowledge, 
consent  or  acquiescence  of  the  said  Hodgklns, 
filed  the  same  with  the  said  Justice  and  ad- 
vanced the  costs  of  said  appeal  with  his  own 
money;  that  if  the  said  Hodgklns  had  any 
knowledge  of  the  said  appeal  before  the  com- 
mencement of  this  suit  he  had  no  knowledge 
thereof  until  long  after  the  said  appeal  had 
been  taken  and  the  time  allowed  by  law  for 
taking  the  same  had  elapsed :  that  the  said 
cause  was  called  for  trial  In  the  said  county 
court  and,  neither  the  said  Thayer  nor  bis  at- 
torney having  any  knowledge  or  information 
of  the  taking  of  the  said  pretended  appeal  or  of 
the  pendency  of  the  said  suit  in  the  said  county 
court  the  said  cause  was  tried  ex  parte,  and 
a  Judgment  was  rendered  therein  against  the 
said  Thayer  for  $163.10  and  costs  of  suit; 
that  as  to  what  took  place  at  said  ex  parte 
trial  the  testimony  of  the  said  Hooper  and 
Hodgklns  is  contradictory,  conflicting,  and  on 
the  part  of  one  or  the  other,  or  both,  untruth- 
ful ;  that  at  the  time  of  the  rendition  of  the 
said  Judgment  the  said  Thayer  was  not  and 
never  had  been.  Indebted  to  the  said  Hodg- 
klns in  any  sum  whatever;  that  the  said 
Thayer  was  at  that  time,  and  for  many  years 
previously  had  been,  a  business  man  In  the 
city  of  Chicago,  Cook  county,  aforesaid,  as 
a  member  of  the  firm  of  Thayer  &  Chandler, 
engaged  in  the  sale  of  artists'  materials  and 
supplies,  his  name  during  all  that  time  being 
in  the  city  directory  of  said  city  of  Chicago, 
and  he  during  all  that  time  being  the  only 
person  of  the  name  of  Henry  J.  Thayer  in 
the  said  city  of  Chicago,  so  far  as  shown 
by  the  said  city  directory ;  that  at  the  time 
of  the  rendition  of  the  said  Judgment  the 
said  Hodgklns,  according  to  liis  own  tes- 
timony, knew  of  the  whereabouts  of  the  said 
Thayer,  and  the  said  Hooper  knew,  or  by 
the  slightest  effort  could  have  ascertained, 

the  whereabouts  of  the  said  Thayer  <  that,^±uK 
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said  Thayer  was  then  a  man  of  large  means 
and  flnanclalljr  well  able  to  pay  the  said 
Judgment  on  demand;  that  the  said  Hooper, 
who  had  full  charge  and  control  of  the  said 
matter,  made  not  the  slightest  effort  to  ob- 
tain a  speedy  payment  of  the  said  Judgment 
by  personal  demand  upon  the  said  Thayer, 
but,  on  the  contrary,  with  the  intent  and  de- 
sign to  defraud  the  said  Thayer  of  valuable 
real  estate  exceeding  in  value  the  sum  of 
$7,000,  the  said  Hooper,  craftily  availing 
himself  of  his  knowledge  of  the  law  and 
legal  procedure,  dishonestly,  and  contrary 
to  his  obligations  and  duty  as  an  attorney 
and  counselor  at  law,  perverted  and  prosti- 
tuted legal  process  and  procedure  as  a  means 
of  fraud  and  oppression,  and  colluded  and 
conspired  with  the  said  defendant  W.  A. 
Harris  to  obtain  for  one  or  the  other,  or 
both,  valuable  real  estate  in  satisfaction  of 
the  said  Judgment ;  that  the  said  Hooper,  in- 
stead of  endeavoring,  as  a  faithful  attor- 
ney and  officer  of  the  court,  to  realize  the 
amount  of  the  said  Judgment  speedily  and 
expeditiously  and  without  unnecessary  cost 
and  expense,  colluded  and  confederated  with 
said  Harris  to  use  the  execution  issued  upon 
the  said  Judgment  to  obtain  the  title  to  valu- 
able real  estate  and  to  deprive  the  said  Thay- 
er thereof,  without  his  knowledge,  and  with 
that  end  in  view  the  said  Hooper,  on  Novem- 
ber Q,  1899,  without  the  knowledge  of  said 
Thayer  or  his  attorney,  sued  out  an  exe- 
cution from  said  county  court  upon  said  Judg- 
ment, and  afterwards,  on  November  13,  1899, 
placed  the  same  in  the  hands  of  the  sheriff 
of  Cook  comity,  with  Instructions  not  to 
make  any  personal  demand  upon  the  same, 
but  to  levy  the  same  upon  lots  8  and  9,  etc. ; 
that  contrary  to  the  denials,  under  oath,  of 
the  said  Hooper  and  Harris  on  the  hearing  of 
this  cause.  It  appears  that  the  said  Hooper 
has  acted  in  other  cases  as  the  attorney  of 
the  said  Harris;  that  in  many  respects  the 
testimony  of  the  said  Harris  appears  in- 
herently untrue  and  unreliable,  and  often 
appears  to  have  been  concocted  to  fit  the  re- 
quirements of  the  occasion ;  that  although  he 
denied,  undar  oath,  that  the  said  Hooper  was 
his  attorney  or  his  adviser,  he  In  eight  or 
nine  or  more  Instances  bought  real  estate 
at  Bhierlff's  sale  where  the  said  Hooper  was 
the  execution  creditor's  attorney,  without 
any  other  advice  than  what  information  he 
obtained  from  the  said  Hooper,  or  any  ad- 
vice or  information  whatever,  except  such  as 
he  obtained  from  the  said  Hooper,  as  to  the 
regularity  or  validity  of  the  various  proceed- 
ings wherein  the  sales  were  had,  or  as  to 
the  title  or  ownership  of  the  property  sold 
or  the  location  or  value  thereof;  that  fron^ 
the  said  Harris'  own  testimony  he  at  no  time 
bought  at  any  sheriff's  or  Judicial  sale  where 
the  Judgment  creditor  was  represented  by  an 
attorney,  other  than  the  said  Hooper,  and 
that  be  himself  Is  not  an  attorney  and  has 
never  studied  law  and  Is  not  familiar  with 
legal  proceedings ;  that  the  said  Harris  did 


not  pay  any  part  of  the  amount  bid  by  Um 
for  the  said  lot  8,  as  aforesaid,  bat  the  said 
Hooper  paid  said  sheriff  only  the  expenses  of 
said  sale,  amounting  to  |7.42,  and  satisfied 
the  balance  of  the  bid  by  directing  the  said 
sheriff  to  return  the  said  execution  satis- 
fled,  which  was  done  by  the  said  sheriff. 
The  decree  further  found  that  said  lot  8, 
with  the  improvements  thereon,  was  of  the 
value  of  at  least  $13,000;  that  Harris  had 
paid  only  the  sum  of  $7.4i2  on  the  purchase 
price,  being  the  costs  only ;  that  the  respond- 
ent. Hooper,  wrote  the  preecipe  and  declara- 
tion in  the  action  of  ejectment,  bnt  signed 
the  same  In  the  name  of  said  Harris  pro  se, 
and  that  the  praecipe  end  declaration  were 
produced  on  the  trial  of  the  cause,  but  have 
since  disappeared.  This  decree  was  not  ap- 
pealed from,  but  remains  in  full  force: 

It  was  also  proven  that,  in  a  number  of 
other  cases  pending  before  Justices  of  the 
peace,  the  respondent  had  pursued  the  prac- 
tice of  causing  the  cases  to  be  dismissed  for 
the  purpose  of  inducing  the  defendants  there- 
in to  believe  that  the  suits  tiad  been  there  fi- 
nally disposed  of,  and  afterwards  filed  appeal 
bonds  with  the  Justices,  thus  bringing  the 
cases  into  the  county,  circuit,  or  superior 
court  without  notice  to  the  defendants,  tak- 
ing Judgments  by  default,  well  knowing  that 
the  defendants  thereto  had  been  deceived 
into  the  belief  that  the  cases  had  been  dis- 
missed and  Anally  disposed  of  by  the  plain- 
tiff In  the  Justice  courts,  and  Intending  that 
they  should  be  so  deceived  and  misled  by  the 
course  pursued  by  him  in  the  Justice  courts. 
It  was  also  proven  that  in  some  of  the  other 
of  these  cases  in  which  he,  by  his  dec^tfol 
and  fraudulent  practice,  had  obtained  Judg- 
ments, he  sought  to  further  wrong  and  de- 
fraud the  defendants  therein,  as  he  did  Thay- 
er, out  of  valuable  real  estate  by  directing 
that  the  sheriff  should  not  seek  the  defendants 
to  notify  them  of  the  issuance  of  the  execu- 
tions on  such  Judgments  or  should  not  seek 
to  find  personal  property  wherewith  to  satis- 
fy the  executions,  but  should  levy  upon  and 
sell  real  estate,  the  description  whereof  he  gave 
him,  with  the  purpose  and  Intent  upon  fals 
part  that  such  real  estate  should  be  sold.  wIOi- 
out  the  knowledge  of  the  owners  thereof  that 
Judgments  had  been  entered  against  them,  or 
that  the  real  estate  had  been  levied  upon. 
Harris  was  also  the  purchaser  in  several 
other  of  these  cases.  In  these  cases  the  re- 
spondent prostituted  the  remedies  and  pro- 
cesses of  the  law,  and  unlawfully  deceived 
the  defendants  In  the  furtherance  of  his 
fraudulent  scheme  to  wrongfully  procure 
Judgments,  without  hearing  or  trial,  and  to 
wrong  and  defraud  the  defendants  oat  of 
their  property.  Such  misconduct  warrants  a 
Judgment  of  disbarment.    4  Cyc.  909-911. 

We  think  the  proof  establishes  that  the  re- 
spondent was  guilty  of  deceiving  and  mis- 
leading one  of  the  Judges  of  the  circuit  court 
of  Cook  county  by  taking  a  Judgment  by  de- 
fault in  the  case  of  Ooldbepg  v^Jlt^^Piotlltan 
jigitized  by  CjOuViC 
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City  E3(pres8  C3o.  The  gammons  had  been  re- 
tnnied  served  by  leaving  a  true  copy  with 
Michael  KelJy,  as  the  agent  of  the  defendant 
express  company.  The  respondent  represent- 
ed to  the  court  that  the  plaintlS  was  entitled 
to  a  default,  when  at  the  time,  as  he  well 
knew,  there  was  on  file  a  motion  to  quash  the 
service,  supported  by  an  affidavit  which,  If 
true,  established  that  Kelly  was  not  an  agent 
of  the  company,  and  that  the  service  of  the 
summons  did  not  authorize  the  entry  of  a 
default  This  judgment  was  afterwards 
vacated,  on  motion,  by  an  order  of  the  court. 
In  which  It  was  recited  that  it  appeared  "to 
the  satisfaction  of  the  court  that  said  judg- 
ment was  procured  by  fraud,  actual  or  con- 
structive." 

The  petition  also  charges  that  the  respond- 
ent has  been  guilty  in  a  number  of  instances 
of  improperly  abstracting  and  removing  from 
the  flies  or  concealing  various  records  of  the 
courts  in  the  cases  in  which  he  was  interested 
as  an  attorney  or  personally  as  a  party.  In 
the  case  of  Rehm'v.  Odell  (a  chancery  pro- 
ceeding pending  In  the  superior  court)  the 
respondent  and  one  A.  G.  Dicus  had  filed  ob- 
jections to  the  report  of  the  master.  They 
procured  consideration  of  the  objections  to 
be  postponed  or  continued  on  various  grounds 
several  different  times,  and  finally  on  the 
ground  that  the  master's  report  could  not  be 
found.  Subsequently  a  receipt  was  found 
given  to  the  clerk  for  the  master's  report, 
signed  by  the  respondent,  and  dated  the  same 
day  that  consideration  of  the  objections  was 
postponed  because  the  report  could  not  be 
found.  This  receipt  was  found  among  the 
flies  in  another  case.  The  objections  to  the 
master's  report  were  finally  overruled  and  a 
decree  entered,  and  a  motion  was  subsequent- 
ly entered  to  vacate  and  set  aside  the 
same.  In  disposing  of  the  motion,  the  chan- 
cellor entered  the  following  finding  of  facts: 
**The  court  ifurther  finds  that  owing  to  the 
peculiar  circumstances  in  this  case  brought 
about  by  the  conduct  of  A.  G.  Dlcus  and  James 
H.  Hooper,  counsel  engaged  herein,  culminat- 
ing in  the  abstraction  and  concealment  of  the 
master's  report,  filed  in  this  cause,  the  motion 
of  the  complainant  for  a  decree  of  sale  was 
and  Is  an  emergency  matter,"  etc. 

In  the  case  of  Michaelson  v.  Creedon,  being 
one  of  the  cases  in  which  the  respondent  ap- 
peared as  counsel  for  the  plaintiff  and  dis- 
missed the  cause  before  the  Justice,  and  after- 
wards, with  the  fraudulent  and  deceitful  In- 
tent to  obtain  Judgment  without  the  knowl- 
,edge  of  the  defendants,  caused  appeal  bonds 
to  be  filed  and  judgments  to  be  entered  in  the 
.  Iilgher  courts,  there  was  a  note  on  file  among 
the  files  in  the  Justice  court  as  follows:  "Let 
tbe  case  be  dismissed,  but  do  not  let  the  rec- 
ord show  that  the  plaintiff  asked  for  the  dis- 
missal."   This  note  had  disappeared. 

In  the  case  of  Goldberg  v.  ^Metropolitan 
City  Express  C!o.,  hereinbefore  referred  to, 
the  summons  was  returned  served  by  deliver- 
ing a  copy  to  Michael  Kelly,  as  agent  of  the 


defendant  company,  and  there  -was  on  file 
when  the  respondent  procured  a  default  to 
be  entered  a  special  appearance,  and  a  motion 
to  quash  the  return,  and  an  affidavit  of  said 
Kelly  denying  that  he  was  an  agent  of  or  in 
any  manner  connected  with  the  company. 
This  special  appearance,  motion,  and  affidavit 
disappeared.  The  evidence  tends  to  show 
these  documents  were  in  the  possession  of 
the  respondent  at  the  time  of  the  hearing  of 
the  motion  to  set  aside  the  default  and  vacate 
tbe  judgment,  but  since  cannot  be  found  nor 
have  tbe  same  ever  been  receipted  for  to  the 
clerk  of  the  court 

The  praecipe  and  declaration  in  the  eject- 
ment case  of  Harris  v.  Thayer,  purporting  to 
haye  been  drawn  by  Harris  pro  se,  but  shown 
to  have  been  In  the  handwriting  of  the 're- 
spondent have  disappeared  from  the  flies. 

The  respondent  was  shown  to  be  guilty  of 
unprofessional  conduct  In  preparing  for  the 
clerk  of  the  circuit  court  of  Cook  county,  and 
procuring  to  be  signed  by  the  clerk,  the  tran- 
script of  the  record  in  the  case  of  Norton  v. 
Olivet  Baptist  Church,  on  appeal,  by  deceit- 
fully Incorporating  a  certified  copy  of  a  decree 
In  another  case,  and  of  a  special  commis- 
sioner's deed  and  a  certificate  of  the  record 
of  the  deed  as  having  been  offered  in  evidence 
before  the  master  and  excluded  by  the  mas- 
ter, when,  as  a  matter  of  fact  as  the  respond- 
ent well  knew,  the  documents  had  not  been 
offered  or  tendered  In.  evidence  before  the 
master. 

That  the  respondent  is  wanting  In  that  high 
sense  of  personal  or  professional  integrity 
which  should  animate  those  who  appear  be- 
fore the  courts  In  the  capacity  of  attorneys  Is 
demonstrated  by  proof,  from  which  it  appears 
that  in  order  to  obtain  a  letter  which  he  had 
written  to  one  Schmedtgen,  and  which  was  In 
the  possession  of  one  James  H.  Fitch,  an  at- 
torney at  law,  the  respondent  called  upon 
Fitch,  who  did  not  know  him,  and  represent- 
ed to  Fitch  that  his  name  was  Morris  Berk- 
son,  and  that  he  was  a  clerk  in  the  office  of 
Israel  Cowan,  an  attorney  at  law,  and  that 
Mr.  Cowan  had  heard  there  was  something 
wrong  about  the  matter  referred  to  In  the 
letter,  and  asked  Mr.  Fitch  to  allow  him  to 
take  the  letter  to  Mr.  Cowan.  Fitch  allowed 
the  respondent,  whom  he  believed  to  be  Berk- 
son  and  to  be  acting  for  Mr.  Cowan,  to  tKke 
the  letter.  The  letter  was  never  delivered  to 
Mr.  Cowan,  nor  has  Fitch  ever  been  able  to 
secure  the  possession  thereof.  The  testi- 
mony has  impressed  us  with  the  conviction 
that  the  respondent  is  so  wanting  in  profes- 
sional and  personal  fairness  and  integrity  as 
to  render  him  unworthy  of  public  confidence 
and  unsafe  and  unfit  to  be  tntrusted  with  the 
powers  and  duties  of  an  attorney  at  law. 

The  statute  of  limitations  has  no  applica- 
tion to  delinquencies  such  as  have  been  shown 
to  exist  The  court,  in  such  cases,  will  con- 
sider any  unexplained,  unreasonable  delay  in 
presenting  the  charges,  and  also  whether,  by 
reason  of  such  delay,  the  accused  has  been 
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deprlred  of  a  fair  opportunity  of  aecnring 
proof  to  meet  the  accusation;  bnt  tbe  pro- 
ceeding for  the  disbarment  of  an  attorney  la 
not  barred  by  the  express  terms  of  the  statrtte 
of  limitations,  nor  will  the  courts  establish 
a  limitation,  as  to  the  time  in  which  such  pro- 
ceedings may  be  instituted  by  analogy  to  tbe 
statute  of  limitations,  unless,  from  the  nature 
or  circumstances  of  the  particular  case,  it 
appears  that  it  would  be  unjust  or  unfair  to 
require  the  attorney  to  answer  as  to  such 
occurrences.    4  Oyc.  915. 

The  rule  will  be  made  absolute,  and  Judg- 
ment entered  striking  tbe  name  of  respondent 
from  the  roll  of  attorneys  of  tbls  court. 

Rule  made  absolute. 

SCOTT,  J.,  took  no  part  in  tbe  decision  of 
this  causa 


(218  ni.  3») 

MONTGOMERY  CWAIi  CO.  ▼.  BAR- 
RINOBR. 

(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Mastes  anu  Szbvant— Injubt  to  EuplotA 
—Knowledge  of  Defects. 

In  order  to  recover  for  defect  in  appliances, 
the  semuit  mast  show  the  defect,  that  the  mas- 
ter bad  notice  of  it,  and  that  the  semmt 
did  not  know  of  the  defect  and  had  not  equal 
means  of  knowledge  with  master. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Master  and  Servant,  U  248-261.] 

2.  Samk— Knowledok  of  Dangxb. 

In  order  to  reliere  the  master  from  lia- 
bility for  injury  by  defects  in  apidianoes,  proof 
that  the  servant  knew  of  tbe  defect  must  ac- 
conq>any  proof  of  his  knowledge  of  the  danger ; 
but,  where  the  danger  la  such  that  knowledge 
of  the  defect  would  carry  knowledge  of  the 
danger  to  any  person  of  ordinary  iuelligence, 
the  risk  is  assumed. 

[Ed.  Note. — ^For  cases  In  point,  see  vol.  84, 
Coit  Dig.  Master  and  Servant,  {{  674-600.] 

8.  Sauk— EviDENOx. 

Where  a  servant  passes  under  a  coal  cbnte 
with  knowledge  that  mere  is  a  hole  in  tbe  floor 
of  the  chute  of  sufficient  sise  to  allow  lumps  of 
coal  to  drop  throngh,  and  is  injured  he  cannot 
escape  the  consequence  of  his  knowledge  of  the 
defect  by  claiming  tliat  h«  Iiad  not  noticed 
where  the  hole  was  as  to  persons  walking  nnder 
the  chute. 

4.  TlIAI<— iNBTBUOnOHS— lONOBIHO  DSFERSS. 

In  an  action  against  a  master  for  Injuries 
to  a  servant,  an  instruction  ignoring  the  ques- 
tion of  assumed  risk,  raised  as  a  defense  by  the 
master,  and  in  effect  directing  a  verdict  for  the 
plaintiff  if  the  jury  believed  the  facts  stated  in 
the  instruction  to  have  been  established,  is 
fatally  defective. 

[Ed.  Note. — For  cases  in  jwint,  see  vol.  84, 
Gent.  Dig.  Master  and  Servant,  SS  613,  616.] 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Gorwin  B.  Barrlnger  against  the 
tbe  Montgomery  Coal  Company.  Judgment 
for  plalntiS  was  affirmed  by  the  Appellate 
Court  (109  111.  App.  185),  and  defendant  ap- 
peals.   Reversed. 

Rehearing  denied  December  13, 1905. 

Amos  Miller  and  Lane  &  Cooper,  for  ap- 
pellant   Jett  &  Kinder,  for  appellee. 


HAND,  J.  This  was  an  action  on  tbe  case 
brought  by  the  appellee  against  tbe  appellant 
to  recover  damages  tor  a  personal  injury 
alleged  to  have  been  caused  by  a  lump  of 
coal  striking  him  on  the  head,  which  fell 
through  a  hole  in  the  bottom  of  a  coal  chute, 
beneath  which  he  was  passing  with  a  car 
loaded  with  slack  ftom  the  sla<^  pile  to  tbe 
engine  room  of  the  appellant  The  declara- 
tion contained  four  counts  wbitih  aTerred,  in 
various  forms,  those  facts.  The  general  issue 
was  pleaded,  and  upon  a  trial  a  verdict  was 
rendered  in  favor  of  the  appellee  fbr  $2,500^ 
upon  which,  after  overruling  a  motion  for  a 
new  trial,  the  court  rendered  judgment  wblcb 
judgment  upon  appeal,  was  affirmed  by  the 
Appellate  Court  for  the  Third  District  and 
a  further  appeal  has  been  prosecuted  to  tiiis 
court 

Tbe  appellee,  who  was  27  years  of  age,  bad 
been  in  the  employ  of  the  appellant  about 
eight  months  immediately  preceding  tbe  in- 
jury, which  occurred  on  Nov^ber  16,  1901. 
Prior  to  the  day  of  the  injury,  fbr  some 
weeks,  be  had  been  working  as  a  eager  at 
tbe  upper  end  of  the  tower  or  tipple  of  ap- 
pellant's inlne,  which  was  about  25  feet 
above  tbe  surface  of  the  ground.  On  tbe 
morning  of  the  injury  be  was  directed  by  his 
foreman  to  take  tbe  place  of  one  Lyerla,  wbo 
was  sick,  and  to  wheel  slack  from  tbe  slack 
pile  to  the  engine  room,  and  in  so  doing  it 
was  necessary  that  be  pass  under  the  wagon 
chute,  which  ran  south  from  the  tower  or 
tipple  in  a  sloping  manner  to  within  0ve  or 
six  feet  of  the  ground,  and  from  wtilch  coal 
was  loaded  from  tbe  tower  or  tipple  into 
wagons  placed  beneath  the  lower  end  of  tbe 
chute,  and  beneath  wblcb  was  situated  a 
track  from  tbe  slack  pile  to  the  engine  room, 
along  which  slack  was  conveyed  In  a  small  car 
which  was  propelled  by  hand.  A  bole  some 
five  at  six  inches  in  diameter  bad  been  worn 
through  the  bottom  of  the  upper  end  of  said 
coal  chute  by  means  of  the  pit  cars,  whose  con- 
tents were  dumped  into  the  chute,  coming  in 
contact  with  the  bottom  of  the  chute  as  tbe 
cars  were  dumped.  After  appellee  had  b«en 
at  work  wheeling  slack  for  two  or  three 
hours,  the  contents  of  a  pit  car  were  damped 
into  tbe  chute^  and  a  piece  of  coal  welsblns 
about  a  pound  fell  through  said  hole  and 
struck  appellee  upon  tbe  head  as  be  passed 
with  a  car  of  slack  beneath  tbe  chute,  and 
fractured  Us  skulL  The  appellee  testified 
that  for  some  time  prior  to  his  Injury,  and 
while  he  was  at  work  upon  the  tower  or 
tipple,  he  knew  the  bole  was  in  the  bottom  of 
tbe  chute  and  that  the  sladE  track  passed 
beneath  the  chute.  He  said,  however,  be 
never  observed  that  the  hole  was  immediately 
over  the  track.  The  testimony  of  the  ap- 
pellee upon  those  questions  was  uncontra- 
dicted. At  tbe  close  of  tbe  plaintitr'a  evi- 
dence, and  again  at  the  close  of  all  the  evi- 
dence, the  appellant  asked  the  court  to  direct 
the  jury  to  return  a  verdict  In  its  favor. 

This  tbe  court  declined  to  do.  and/tbet  Mtion 
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of  the  court  In  that  regard  la  assigned  as 
error. 

In  the  case  of  Goldle  t.  Werner,  ISl  111. 
SSI,  38  N.  B.  96,  It  was  held  that  In  an 
action  upon  the  case  by  the  servant  against 
the  master  to  recover  damages  for  an  Injury 
tesultlng  from  defective  appliances,  which  Is 
held  to  Include  a  safe  place  In  which  to  work 
(Hess  V.  Rosenthal,  160  111.  621,  43  N.  E.  743; 
Metcalf  Co.  v.  Nystedt,  203  111.  338,  67  N.  B. 
76^,  the  burden  of  proof  Is  upon  thesarvant 
to  establish,  first,  that  the  appliance  or  place 
was  defective;  second,  that  the  master  had 
notice  thereof,  or  knowledge,  or  ought  to  have 
had;  and  third,  that  the  servant  did  not 
know  of  the  defect,  and  had  not  equal  means 
of  knowing  with  the  master.  The  rules 
there  announced  have  been  repeatedly  ap- 
proved and  reaffirmed  by  this  court  (Karr 
Supply  Co.  V.  Kroenlg,  167  111.  560,  47  N.  B. 
1061;  Chicago  &  Alton  Railroad  Co.  v. 
Scanlan,  170  III.  106,  48  N.  B.  826;  Howe  v. 
Medarls,  183  111.  288,  55  N.  B.  724),  and  are 
the  settled  law  of  this  state. 

As  to  the  first  proposition.  It  is  admitted 
that  the  fioor  of  the  chute  was  defective. 
As  to  the  second  proposition,  there  Is  evi- 
dence that  the  hole  had  been  In  the  bottom 
of  the  chute  for  two  or  three  months  prior  to 
appellee's  Injury,  and  Lyerla  testified  on  two 
occasions  prior  to  the  Injury  of  appellee  he 
called  the  attention  of  one  Hess,  who  occu- 
pied the  position  of  "top  boss"  at  the  mine, 
to  the  defective  condition  of  the  bottom  of 
the  chute.  While  the  statement  of  Iiyeria 
was  denied  by  Hess,  the  evidence  was  suffi- 
cient to  require  the  court  to  submit  to  the 
Jury  the  question  of  whether  the  appellant 
bad  notice  of  the  defect  in  the  bottom  of  the 
chute,  or  ought  to  have  had  knowledge  there- 
of by  reason  of  the  length  of  time  It  had 
existed. 

As  to  the  third  proposition,  from  a  careful 
consideration  of  all  the  evidence  in  the  case, 
we  are  of  the  opinion  the  evidence  does  not 
tend  to  show  that  the  appellee  did  not  have 
notice  or  knowledge  of  said  defect  but,  on  the 
contrary,  think  the  evidence  shows  he  did 
have  knowledge  of  the  defect  prior  to  the 
time  he  was  injured.  It  is  undisputed  he  had 
been  at  work  upon  the  tower  or  tipple,  dump- 
ing coal  from  loaded  pit  cars  into  the  chute, 
for  a  number  of  weeks.  The  cars  which  he 
bandied  were  the  cars  which  wore  the  bole 
through  the  bottom  of  the  chute,  and  upon 
the  trial  he  admitted  he  knew,  and  had 
known  for  a  number  of  weeks  prior  to  bis 
Injury,  that  a  hole  five  or  six  Inches  in 
diameter  bad  been  worn  through,  and  was  in 
the  upper  end  of  the  bottom  of  said  chute.  It 
was  only  25  feet  from  the  place  where  he 
worked  upon  the  tower  or  tipple  to  the 
ground.  The  chute  ran  south  from  the  tower 
or  tipple  in  a  slanting  manner  to  within  five 
or  six  feet  of  the  ground,  and  the  coal  from 
the  lower  end  of  the  chute  ran  Into  wagons 
which  were  driven  under  that  end  of  the 


chute,  as  it  was  dumped  from  the  pit  cars 
into  the  chute.  The  slack  pile  was  located 
under  the  lower  end  of  the  chute  and  between 
the  place  where  the  wagons  were  loaded  and 
the  foot  of  the  tower  or  tipple,  and  the  track 
over  which  the  car  was  pushed  which  con- 
tained the  Blade  was  located  between  the 
slack  pile  and  the  foot  of  the  tower  or  tipple. 
The  app^lee  knew  where  the  slack  pile  was 
located,  and  its  distance  from  the  foot  of  the 
tower  or  tipple.  He  also  knew  that  the  slack 
track  ran  under  the  chute  between  the  slack 
pile  and  the  foot  of  the  tower  or  tipple.  He 
was  a  man  of  mature  years,  and  average  in- 
telligence, had  worked  upon  the  tower  or 
tipple  at  the  point  where  the  hole  was  In  the 
bottom  of  the  chute  and  immediately  over 
the  slack  track,  and  while  the  slack  track  was 
In' use,  for  several  weeks  prior  to  his  Injury, 
and  was  chargeable  with  notice  that  small 
lumps  of  coal  dumped  into  said  «Hiute  were 
likely  to  fall  through  the  hole  in  the  bottom 
of  the  chute,  end  if  they  did  they  were  likely 
to  strike  and  injure  a  person  standing  or 
passing  beneath  said  chute  while  engaged  in 
wheeling  slack  from  the  slac^  pile  near  the 
end  of  the  chute  to  the  engine  room ;  and 
appellee  has  not  brought  himself  within  the 
terms  of  the  third  rule  announced  In  the 
Goldle  Case,  by  the  bare  statement  that  prior 
to  his  injury  he  had  not  observed  that  the 
slack  track  ran  Imuiediately  below  the  hole 
In  the  chute.  The  defect  in  the  chute  and 
the  location  of  the  track  beneath  the  chute 
were  obvious  to  any  Intelligent  person,  and 
the  appellee  could  not  close  his  eyes  to  those 
facts  and  then  recover  damages  of  the  ap- 
pellant for  an  Injury  received  by  him  by 
reason  of  his  own  thoughtlessness  or  negli- 
gence in  going  beneath  the  chute  at  the  time 
coal  was  being  dumped  therein. 

It  Is  iirged,  however,  that  even  though  the 
appellee  failed  to  show  that  he  did  not  have 
knowledge  of  the  defect,  it  ai^ears  from  the 
evidence  he  did  not  appreciate  the  danger  to 
him  arising  from  the  defect  in  the  bottom  of 
the  chute  at  the  time  he  went  beneath  the 
chute  and  was  injured,  as,  when  working  up- 
on the  tower  or  tipple,  he  failed  to  observe 
the  slack  track  was  located  immediately  be- 
neath the  hole  In  the  bottom  of  the  chute, 
and  reliance  is  placed  upon  Consolidated  Coal 
Co.  V.  Heennl,  146  111.  614,  86  N.  B.  162,  and 
Hartrich  v.  Hawes,  202  HI.  334,  67  N.  E.  18. 
The  rule  announced  In  those  cases  is  that  the 
servant  must  not  only  have  knowledge  of  the 
defect  In  the  appliance  or  place,  but  must  ap- 
preciate the  danger  to  him  when  uring  the 
appliance  or  working  In  the  place,  in  order  to 
relieve  the  master  from  liability  when  the 
servant  has  been  furnished  a  defective  ap- 
pliance, or  is  directed  to  perform  service  in 
an  unsafe  place  and  Is  injured.  This  qualifi- 
cation to  the  third  rule  above  referred  to  is  a 
wholesome  one  In  many  Instances,  and  should 
be  enforced  when  the  danger  from  the  use 
of  the  appliance  or  the  performance  of  worK 
in  an  unsafe  place  Is  not  <Avlou8  ta4fae  aerv: 
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ant  from  a  knowledge  of  the  defect  in  the 
appliance  or  place,  but  where  the  defect  In 
the  appliance-  or  place  is  known  and  the  dan- 
ger is  obvious  to  a  man  of  ordinary  intelli- 
gence such  exception  to  said  rule  ought  not 
to  be  applied.  All  persons  of  mature  years 
and  ordinary  exi)erlence,  and  endowed  with 
their  natural  faculties,  must  be  held  to  under- 
stand the  ordinary  laws  of  nature,  such  as 
that  water  will  run  down  hill,  a  f<^lling  body 
will  strike  the  ground,  etc.,  and  it  must  be 
■resumed,  when  such  persons  have  knowledge 
of  obvious  defects  in  appliances  or  places 
with  or  in  which  they  are  engaged  in  perform- 
ing ordinary  labor,  and  with  which  they  are 
entirely  familiar,  they  will  also  comprehend 
the  natural  and  probable  results  which  will 
follow  from  a  use  of  such  appliance,  or  from 
working  in  such  place.  If,  however,  the  dan- 
ger which  follows  from  the  use  of  a  defective 
appliance  or  from  working  in  an  unsafe  place 
is  such  that  it  requires  long  experience  or  a 
knowledge  of  Intricate  machinery  or  the  pos- 
session of  expert  or  scientiflc  kiaowledge.  In 
order  that  the  danger  may  be  apparent  to  the 
person  using  the  defective  appliance,  or  work- 
ing in  the  dangerous  place,  a  man  without 
such  experience  or  knowledge  will  not  be  pre- 
sumed to  understand  or  comprehend  such 
danger  from  knowledge,  alone,  of  the  defect 
in  the  appliance  or  place,  and  in  such  case 
a  knowledge  of  the  defective  condition  of  the 
appliance  or  unsafe  character  of  the  place 
will  not  defeat  a  right  of  recovery  unless  the 
servant,  in  addition  to  a  knowledge  of  such 
defect,  comprehends  the  danger  to  which  he 
is  exposed  from  the  use  of  the  appliance,  or 
from  working  in  the  place.  When,  however, 
the  defect  is  obvious  and  danger  necessarily 
follows  from  the  use  of  an  appliance  or  from 
working  in  an  unsafe  place,  such  as  would 
follow  from  a  person  going  beneath  a  chnte 
which  had  a  hole  five  or  six  inches  in  diame- 
ter in  the  bottom,  down  which  small  lumps  of 
coal  were  being  dumped,  a  knowledge  of  the 
danger  will  necessarily  be  Implied  from  a 
knowledge  of  the  defective  condition  of  the 
dbiute,  and  that  lumps  of  coal  are  passing 
down  the  chute,  and  the  servant  Injqred  while 
thus  situated  cannot  recover. 

In  Illinois  Steel  Co.  t.  Mann,  170  111.  200, 
48  N.  E.  417,  40  L.  R.  A.  781,  62  Am.  St.  Rep. 
370,  an  action  was  brought  to  recover  dam- 
ages for  a  personal  injury  sustained  by  the 
plaintiff  by  reason  of  his  slipping  upon  a 
smooth  floor,  of  the  condition  of  which  he  had 
knowledge,  while  attempting  to  remove  an 
iron  paddle  from  a  water  trough  in  which  it 
had  been  placed  to  cooL  The  court,  on  page 
207  of  170  IlL,  page  419  of  48  N.  E.  (40  L.  R. 
A.  781,  62  Am.  St  Rep.  370),  said:  "The  serv- 
ant has  the  right  to  presume  that  the  ma- 
terials and  appliances  which  are  furnished 
to  him  in  the  performance  of  his  duty  are 
sufficient  therefor.  This  rule,  however,  is  not 
applicable  to  all  cases,  and  where  the  servant 
has  equal  knowledge  with  the  master  and  a 
full  knowledge  of  all  existing  defects,  and 


more  especially  in  the  performance  of  ordi- 
nary labor  in  which  no  intricate  machinery  is 
involved,  the  rule  is  not  applicable."  In  Lake 
Erie  &  Western  Railroad  Co.  y.  Wilson,  189 
111.  80,  S9  N.  E.  573,  the  Intestate  of  the  plain- 
tiff was  killed  while  attempting  to  make  a 
coupling  as  a  brakeman  upon  one  of  appel- 
lant's trains,  as  it  was  claimed,  by  reason  of 
stepping  into  a  hole  near  the  rail;  whereby 
bis  foot  became  caught  beneath  a  tie  near 
the  rail,  which  threw  him  or  caused  bim  to 
fall  beneath  the  wheels,  or  by  reason  of  his 
foot  becoming  entangled  in  weeds  growing 
upon  the  railroad  company's  right  of  way, 
whereby  he  was  thrown  beneath  the  car.  The 
brakeman  was  familiar  with  the  roadbed  and 
other  surroundings  at  the  place  of  tbe  injory, 
and  the  claim  was  made  on  behalf  of  the 
railroad  company  that  by  reason  of  such 
knowledge  he  assumed  the  risk,  and  a  recovery 
could  not  be  had.  This  court,  in  considering 
an  instruction  which  failed  to  submit  the 
question  of  assumed  risk  to  the  Jury,  on  i>age 
97  of  188  111.,  page  575  of  59  N.  E.,  said: 
"It  was  the  duty  of  the  defendant  to 
exercise  ordinary  care  to  provide  a  reastas- 
ably  safe  switch  track  as  a  working  place  for 
Wilson  and  to  exercise  ordinary  care  to  keep 
the  track  in  a  reasonably  safe  condition.  At 
the  same  time,  Wilson  was  held  to  assume 
the  risks  from  defects  wlilch  were  known  to 
him,  where,  as  in  this  case,  there  bad  been  no 
promise  to  repair  the  defect  If  defects  are 
obvious  and  open  to  the  observation  of  every 
person  of  ordinary  intelligence,  and  the  evi- 
dence shows  that  the  employfi  has  had  full 
opportunities  for  such  observation,  it  is  suf- 
ficient to  charge  bim  with  knowledge^"  In 
Webster  Manf .  Co.  v.  Nisbett  205  Dl.  273,  68 
N.  E.  936,  the  plaintiff  sought  to  recover  dam- 
ages for  an  injury  to  bis  eye,  caused  by  a 
small  particle  of  steel  striking  him  therein, 
which  flew  from  a  "backing  hammer"  with 
which  his  helper  struck  a  blow,  the  claim  be- 
ing that  the  hammer  was  out  of  repair,  and 
that  the  master  bad,  upon  complaint  agreed 
to  repair  the  same  prior  to  the  injury.  It 
was  held  the  court  erred  in  failing  to  with- 
draw the  case  from  the  Jury  on  the  ground 
tliat  the  hammer  was  a  common  implement 
the  use  of  which  was  well  understood  by  the 
plaintiff,  and  that  he  assumed  the  risk  ot 
being  injured  while  he  or  his  helper  was  us- 
ing the  sama  The  court,  on  page  276  of  205 
111.,  page  937  of  68  N.  E.,  said :  "Plaintiff  was 
shown  to  have  had  a  long  experience  in  the 
handling  of  hammers  of  this  character  in  his 
business  as  a  blacksmith,  and  must  be  held 
to  have  assumed  the  ordinary  risks  incident 
to  the  use  of  the  one  in  question.  The  theory 
and  contention  of  his  counsel  are,  ,that  he  did 
not  assume  any  risk  arising  from  the  defect 
complained  of,  for  the  reason  that  the  appel- 
lant, by  its  foreman,  promised  to  repair  the 
hammer  or  provide  a  new  one  for  his  use. 
On  the  other  hand.  It  Is  contended  by  counsel 
for  appellant  that  a  promise  to  repair  which 
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the  risk  Incident  to  his  employment  does  not 
apply  to  a  simple  implement  or  Instrument 
Buch  as  the  hammer  In  question.  We  thlnlc 
the  latter  contention  Is  founded  upon  good 
reason  and  authority.  The  general  rnle  Is, 
that  when  the  master,  on  being  notified  by 
the  servant  of  defects  which  render  the  serv- 
ice he  is  ^gaged  to  perform  more  hazardous, 
expressly  promises  to  make  the  needed  re- 
pairs, the  servant  may  continue  in  the  em- 
ployment a  reasonable  time  to  permit  the 
performance  of  the  promise  without  being 
guilty  of  negligence,  and,  if  any  injury  re- 
sults therefrom,  he  may  recovw,  unless  he 
should  continue  in  the  employment  when  the 
danger  is  so  imminent  that  no  prudent  man 
would  undertake  to  perform  the  service.  The 
promise  of  the  master  in  such  case  relieves 
the  servant  from  the  charge  of  negligence  by 
continuing  in  the  service.  This  doctrine  we 
have  often  recognized.  Missouri  Furnace  Co. 
V.  Abend,  lOT  IlL  44,  47  Am.  Rep.  425;  Donley 
T.  Dougherty,  174  Ul.  582,  51  N.  E.  714,  and 
cases  cited.  But  the  rule  which  exempts  an 
employfi  from  assuming  the  risk  where  a 
promise  to  repair  is  made  is  designed  for  the 
benefit  of  those  engaged  In  work  where 
machinery  and  materials  are  used  of  which 
the  employe  has  little  knowledge,  but  it  does 
not  apply  to  ordinary  labor,  which  only  re- 
quires the  use  of  implements  with  which  the 
employe  is  entirely  familiar."  And  in  Gun- 
ning System  v.  Lapointe,  212  111.  274,  72  N.  E. 
383,  the  same  doctrine  is  recognized  on  page 
279  of  212  111.,  page  395  of  72  N.  B.,  wher«  it 
Is  said:  "The  cases  where  the  rule  of  as- 
sumed risk  Is  suspended  and  the  servant  ex- 
empted from  its  application,  under  a  promise 
firom  the  master  to  repair  or  cure  the  defect 
complained  of,  are  those  in  which  particular 
riUll  and  experience  are  necessary  to  know 
and  appreciate  the  defect  and  the  danger  in- 
cident thereto,  or  where  machinery  and  ma- 
terials are  used,  of  which  the  servant  can 
have  Uttle  knowledge,  and  not  those  cases 
where  the  servant  Is  engaged  in  ordinary 
labor  or  the  tools  used  are  only  those  of 
simple  construction,  with  which  the  servant 
18  as  familiar  and  as  fully  understands  as 
the  master." 

The  theory  upon  which  those  cases  proceed 
Is  that  when  the  servant  has  full  and  com- 
plete knowledge  of  the  condition  of  the  im- 
plement which  he  is  using  or  the  place  in 
which  he  is  doing  work,  and  no  special 
knowledge  is  required  on  his  part  to  apprise 
tolm  of  the  danger  which  he  incurs  while  us- 
ing such  Implement  or  working  in  such  place, 
he  will  be  presumed  to  have  assumed  the 
risk  of  being  Injured  from  the  use  of  such 
Implement  or  while  working  In  such  place, 
and  that  in  case  of  Injury  the  master,  by 
reason  of  such  assumption  of  risk.  Is  not 
liable.  In  the  case  at  bar  the  defect  was  ob- 
vious, and  open  to  the  observation  of  every 


person  of  ordinary  Intelligence  who  would 
take  the  pains  to  observe  the  conditions 
which  the  appellee  knew  to  exist  The  ap- 
pellee had  full  opportunity  for  such  observa- 
tion, and,  in  the  language  of  the  Wilson  Case, 
this  was  "suffleient  to  charge  him  with  knowl- 
edge" of  the  defect  and  its  attendant  danger, 
and  he  was  therefore  barred,  by  reason  of 
such  knowledge,  from  a  recovery.  The  per- 
emptory instruction  should  have  been  given. 

It  is  also  urged  that  the  court  misdirected 
the  jury  as  to  the  law  of  the  case  on  behalf 
of  the  appellee.  But  one  Instruction  given 
on  behalf  of  the  appellee  need  be  considered, 
which  reads  as  follows:  "The  court  Instructs 
the  Jury  that  if  you  believe,  from  a  prepon- 
derance of  the  evidence,  that  the  plaintiff 
was  an  employe  of  the  defendant,  then  it  be- 
came and  was  the  duty  of  the  defendant,  by 
its  agents,  to  exercise  reasonable  care,  tak- 
ing Into  consideration  the  nature  of  its  busi- 
ness and  instrumentalities  employed,  to  pro- 
vide and  keep  In  suitable  repair  and  condi- 
tion the  structures,  if  any,  around  and  under 
which  he  was  to  work;  and  If  you  believe, 
from  a  preponderance  of  the  evidence,  that 
the  plaintiff,  while  in  the  exercise  of  due 
care,  was  injured  in  consequence  of  neglect 
on  the  part  of  the  defendant  of  its  said  duty 
as  charged  in  the  plaintiff's  declaration,  then 
you  should  find  the  defendant  guilty."  This 
instruction  wholly  ignores  the  question  of 
assumed  risk,  which  was  vital  to  the  appel- 
lant's defense,  and  was,  in  effect,  a  direction 
to  find  in  favor  of  the  appellee,  as  all  the 
facts  found  in  this  instruction,  upon  which 
the  directed  verdict  was  predicated,  were 
substantially  conceded  to  be  true  by  appel- 
lant The  giving  of  the  instruction  consti- 
tuted reversible  error.  Lake  Erie  &  Western 
Ballroad  Co.  v.  Wilson,  supra.  Nor  was  the 
error  cured  by  the  instructions  given  on  be- 
half of  the  appellant  Illinois  Central  Bail- 
road  Co.  V.  Smith,  208  111.  608,  70  N.  E.  628; 
Illinois  Terra  Cotta  Lumber  Co.  v.  Hanley, 
214  III.  243,  78  N.  E.  373.  In  Pardrldge  T. 
Cutler,  168  III.  504,  512,  48  N.  E.  125,  127, 
it  is  said:  "The  law  applicable  to  different 
questions  may  be  stated  in  separate  instruc- 
tions, and  the  entire  law  applicable  to  all 
the  questions  Involved  in  a  case  need  not  be 
stated  in  each.  In  such  case  the  Instructions 
supplement  each  other,  and  if  they  present 
the  law  fairly  when  viewed  as  a  series,  it 
will  be  suuiclent  But  if  an  instruction  di- 
rects a  verdict  for  either  party,  or  amounts 
to  snch  a  direction  in  case  the  jury  shall 
find  certain  facts.  It  must  necessarily  con- 
tain all  the  facts  which  will  authorize  the 
verdict  directed." 

The  judgments  of  the  appellate  and  cir- 
cuit courts  win  be  reversed,  and  the  cause 
remanded  to  the  circuit  court  for  a  new  trial. 

Reversed  and  remanded. 
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PEOPLE  ex  rel.   HEALT,  State's  Atty.,  t. 

FRISCH. 

(Snprane  Oonrt  of  Illinois.    Oct  2i,  1905.) 

1.  ATTOBNKYB— DiSBAKlIENT— EVIDKNCB. 

Where  an  attorney  instituted  a  criminal 
proceeding,  in  order  to  extort  money  from  his 
clients  by  representing  that  they  would  be  sent 
to  the  penitentiary  on  a  charge  which  was  dis- 
missed for  want  of  prosecution  after  they  had 
paid  him  the  money,  it  is  ground  for  disbarment. 

2.  Saux. 

Where  an  attorney  went  upon  his  clients' 
bonds  on  a  criminal  charge  in  the  amount  of 
$500  each,  after  they  had  paid  him  $100  to 
settle  the  case,  and  he  afterwards  advised  them 
not  to  appear  and  persuaded  one  of  them  to 
leave  the  state,  it  is  evidence  tending  to  show 
that  he  knew  the  prosecution  was  in  his  control, 
and  that  it  was  instituted  in  collusion  with 
him  or  directly  by  him. 

Information  by  the  people,  on  the  relation 
of  John  J.  Healy,  state's  attorney,  against 
Morris  Frisch,  for  disbarment  Rule  made 
absolute. 

Rehearing  denied  December  13, 1005. 

This  is  an  information  filed  in  this  court 
by  John  J.  Healy,  state's  attorney  of  Cook 
county,  praying  that  the  name  of  Morris 
Frisch,  the  respondent,  be  stridden  from  the 
rolls  of  tbls  court  as  an  attorney  and  coun- 
selor at  law.  The  information  alleges  that 
on  the  Ist  day  of  June,  1003,  a  suit  was 
commenced  in  the  circuit  court  of  Cook  coun- 
ty, 111.,  by  one  Robert  J.  Prank  against  one 
William  Delaney  and  Carrie  A.  Delaney  (then 
Carrie  A.  Henry),  seeking  to  recover  damages 
against  the  defendants  for  slander  of  title  to 
real  estate  in  Ohio;  that  on  the  8th  day  of 
July  tbey  employed  the  respondent,  Morris 
Frisch,  as  tbeir  attorney  to  represent  them  In 
defense  of  that  suit,  and  they  paid  him  a 
retaiaet  ot  $50;  that  at  that  time  there  was 
pending  In  one  of  the  courts  of  Ohio  a  suit 
brought  by  the  said  Carrie  A.  Henry  against 
B,  RoBcoe  Frank,  a  brother  of  Robert  J. 
Frank,  by  which  suit  the  said  Carrie  A.  Henry 
sought  to  establish  a  common-law  marriage 
with  B.  Roscoe  Ftank  and  to  enjoin  the  trans- 
fer of  certain  real  estate  which  was  then 
standing  in  the  name  of  Robert  J.  Frank; 
that  shortly  after  the  employment  of  said 
respondent  as  aforesaid,  depositions  were 
taken  In  Chicago  on  behalf  of  the  defend- 
ants in  the  Ohio  suit;  that  Carrie  A.  Henry 
tberenpon  employed  Morris  Frisch  to  appear 
before  the  commissioner  and  cross-examine 
the  witnesses  produced  by  the  defendants  in 
the  Ohio  suit  in  the  taking  of  such  deposi- 
tions; that  during  his  employment  as  attorney 
for  said  Carrie  A.  Henry  and  William  De- 
laney the  said  Morris  Frisch,  the  respondent 
learned  that  it  was  claimed  that  the  said 
William  Delaney  and  Carrie  A.  Delaney  were 
living  together  in  the  city  of  Chicago  in  an 
open  state  of  adultery;  that  the  respondent 
taking  advantage  of  the  knowledge  thus  gain- 
ed, and  for  the  unlawful  and  corrupt  purpose 
of  unlawfully  extorting  money  from  the  said 
William  Delaney  and  Carrie  A.  Heury,  pro- 


cured the  issuance  of  a  warrant  by  Joseph 
O.  Sheldon,  a  Justice  of  the  peace  within 
and  for  the  said  Cook  county,  for  the  arrest 
of  the  said  William  Delaney  and  Carrie  A. 
Henry  on  the  charge  of  adultery;  that  said 
warrant  was  based  upon  a  complaint  pretend- 
ed to  be  sworn  to  before  said  Justice  of  the 
peace  by  one  Robert  Reid,  it  being  alleged 
and  stated  in  said  complaint  that  on  the  18th 
day  of  July,  1903,  and  for  three  months  prior 
thereto,  William  Delai\^  and  Carrie  A.  Hen- 
ry were  living  together  In  an  opoi  state  (tf 
adultery,  the  said  Carrie  A.  Henry,  alias 
Mrs.  William  Delaney,  being  then  and  there 
a  married  woman,  contrary  to  the  form  of 
statute  in  that  behalf  made  and  provided; 
that  on  the  20th  day  of  July,  1003,  Carrie  A. 
Heiu7  Informed  the  respondent  by  telephone 
that  some  one,  apparently  an  officer,  had  been 
looking  for  her  on  the  18th,  and  the  said  re- 
spondent then  and  there,  after  pretending  to 
learn  by  telephoning  to  several  Justices  of  the 
peace,  informed  the  said  Carrie  A.  Henry 
that  a  warrant  was  out  ft>r  herself  and  said 
William  Delaney  charging  them  with  tlie 
crime  of  adultery,  and  that  tliey  bad  better 
come  to  his  office  immediately;  that  the  said 
Carrie  A.  Henry  and  William  Delaney  did 
on  July  20,  1903,  humediately  go  to  the  office 
of  the  respondent,  and  were  then  and  there 
informed  by  the  respondent  that  the  charge 
was  a  very  serious  one;  that  the  penitentlaiy 
was  open  before  them,  and  that  if  he  got 
them  clear  from  the  charge  tbey  would  have 
to  pay  him  $200,  and  that  after  be  had 
settled  with  the  Justice  and  Robert  Reid  there 
would  be  little  coming  to  him  for  fees;  that 
said  William  Delaney  then  and  there  in- 
formed Frisch  that  he  did  not  have  $200,  but 
could  give  him  only  $100,  and  the  respondent 
agreed  to  wait  for  the  remaining  $100  until 
a  later  date;  that  thereupon  the  respondent 
went  with  Carrie  A.  Henry  and  William  De- 
laney to  the  office  of  Justice  Sheldon,  and 
gave  bond  in  the  sum  of  $500  each  for  their 
appearance  before  said  Justice  upon  the  hear- 
ing of  said  charge,  which  was  set  for  the 
2.'!th  day  of  July,  1908,  at  the  hour  of  9 
o'clock  a.  m.,  and  that  the  said  respondent 
became  surety  on  said  bonds  for  their  ap- 
pearance before  the  Justice  at  the  time  set 
for  the  hearing  of  said  charge;  that  there- 
upon the  respondent  told  the  said  William 
Delaney  and  Carrie  A.  Henry  that  they  need 
not  api)ear  at  the  time  set  for  the  hearing, 
and  said  complaint  was  at  the  time  of  the 
hearing  dismissed  for  want  of  prcsecotian; 
that  as  a  matter  of  fact  no  one  by  the  name 
of  Robert  Reid  appeared  and  signed  said 
complaint;  that  the  depositions  af(vesaid 
were  taken  on  July  23d;  tliat  the  respondent 
appeared  as  attorney  for  and  on  behalf  of  the 
said  Carrie  A.  Henry  and  cross-examined  the 
witnesses;  that  said  respondent  also  advised 
said  Carrie  A.  Henry  to  bring  suit  against 
Robert  J.  Frank  and  E.  Roscoe  Frank  asd 
others  for  malicious  prosecution,  and  the  said 
Carrie  A.  Henry  paid  the  respondent  tlie 
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costs  for  commencing  sucb  a  suit  and  $25 
(or  serTices ;  that  the  respondent  afterwards 
filed  a  praecipe  In  the  circuit  court  of  Oook 
comity  directing  the  clerk  to  Issue  a  sum- 
mons against  the  defendants  ujion  a  plea  of 
trespass  on  the  case  for  $50,000  damages; 
that  said  summons  was  dellTered  to  the  re- 
spondent by  the  clerk,  but  the  same  -was 
never  served,  and  no  declaration  has  ever 
been  filed  in  said  cause;  that  at  or  about  said 
time  said  Oarrie  A.  Henry  employed  the  re- 
spondent to  go  to  Cleveland  to  meet  said 
Carrie  A.  Henry  at  Cleveland  on  or  about 
the  27th  day  of  July,  1903,  for  the  purpose  of 
interviewing  witnesses  whose  testimony  was 
to  be  taken  for  use  In  the  Ohio  case,  and  paid 
the  respondent  the  sum  of  $35  for  his  ex- 
penses to  Cleveland;  that  at  the  time' of  said 
payment  the  respondent  agreed  to  meet  the 
said  Carrie  A.  Henry  In  Cleveland;  that  be 
failed  to  meet  the  appointment,  and  after- 
wards said  he  never  bad  any  Intention  of 
keeping  the  same;  that  Carrie  A.  Henry  re- 
tamed  to  Chicago,  and  on  August  4,  1903, 
called,  with  William  Delaney,  upon  the  re- 
spondent, and  charged  him  with  Instigating 
the  prosecution  of  adultery  before  Justice 
Sbeldon  for  the  purpose  of  extorting  money, 
and  also  obtaining  money  from  them  for  ex- 
penses to  Cleveland  with  no  Intention  of  go- 
ing to  Cleveland,  whereupon  the  re^ondent 
returned  the  $35  paid  to  him  for  expenses 
to  Cleveland  and  the  $100  paid  him  in  the 
criminal  prosecution  before  Justice  Sbeldon, 
and  requested  the  said  William  Delaney  and 
Carrie  A..  Henry,  in  consideration  of  the  re- 
payment of  said  moneys,  not  to  cause  him 
any  trouble  in  the  premises. 

The  answer  of  the  respondent  admits  all 
tbe  allegations  of  the  information  except 
the  following:  (1)  The  procuring  of  the  Is- 
suance of  the  warrant  before  Justice  Sbel- 
don; (2)  the  conversation  on  July  20,  1903, 
in  which  It  is  alleged  that  he  informed  the 
said  Carrie  A.  Henry  and  William  Delaney 
that  the  cliarge  was  a  'serious  one,  that  the 
penitentiary  was  open  before  them,  and 
that  if  he  got  them  clear  of  the  charge  they 
would  have  to  pay  him  $200,  and  that  after 
he  had  settled  with  the  Justice  and  Robert 
Beid  there  would  be  little  coming  to  him  (or 
fees;  (8)  that  he  told  Carrie  A.  Henry  and 
William  Delaney  that  they  need  not  appear 
at  the  time  the  complaint  was  set  before 
tbe  Justice:  (4)  and,  as  an  explanation  of 
his  returning  the  $185,  alleges  a  secret  agree- 
ment with  William  Delaney,  who,  he  alleges, 
had  been  a  client  of  his  for  many  years, 
by  which  secret  arrangement  he  was  to  take 
Delaney's  money,  apparently  for  legal  serv- 
ices, with  the  hope  of  getting  the  said  Car- 
rie A.  Henry  to  leave  the  said  William  De- 
laney of  her  own  accord,  and  that  tbe  money 
'was  by  that  agreement  to  be  returned  to 
Delaney. 

The  cause  was  referred  to  a  master  In 
chancery  to  take  and  report  the  testlmonjr. 


and  the  proofs  have  been  taken  and  report- 
ed to  this  court 

John  J.  Healy,  State's  Atty.  (John  L. 
Fogle,  of  counsel),  for  relator.  Rosenthal, 
Kurz  &  Hlrscbl,  for  respondent 

BOGOS,  J.  (after  stating  the  facts).  The 
testimony  tends  very  strongly  to  show  that 
the  respondent  procured  the  warrant  to  be 
issued  by  Justice  Sheldon  for  the  arrest  of 
his  clients,  Delaney  and  Carrie  A.  Henry. 
The  information  on  which  the  warrant  was 
issued  was  signed  by  Robert  Reid.  No  sucb 
person  seems  to  be  known  to  any  of  the  par- 
ties, to  any  witnesses  herein,  or  to  the  Jus- 
tice who  issued  the  warrant  The  respond- 
ent denied  that  he  signed  the  complaint 
The  Justice  of  tbe  peace  before  whom  the 
complaint  was  sworn  to  testified  that  he  did 
not  know  the  person  who  signed  it  and  that 
he  did  not  then  know  and  so  far  as  he  could 
recollect  had  never  seen  -  the  respondent; 
that  be  saw  the  respondent  on  Monday  fol- 
lowing the  signing  of  tbe  complaint  on  Sat- 
urday, and  that  be  did  not  then  recognize 
blm  as  being  the  person  who  signed  the  com- 
plaint or  as  the  person  who  was  in  company 
with  the  person  who  signed  it;  and  on  cross- 
examination  said  he  bad  no  impression  what- 
ever on  the  question  whether  the  respond* 
ent  was  the  person  who  signed  the  com- 
plaint or  was  present  when  it  was  signed. 
Two  experts  in  handwriting  testified  that 
in  their  opinion  the  name  of  Robert  Reid 
found  attached  to  the  complaint  was  in  the 
handwriting  of  the  respondent  The  war- 
rant was  Issued  on  Saturday,  July  18th,  at 
about  tbe  noon  hour.  Carrie  A.  Henry 
testified  that  between  8  and  9  o'clock  on  the 
following  Monday  she  telephoned  to  the  re- 
spondent that  some  one,  thought  to  be  an 
officer,  had  been  at  their  house  looking  for 
her  and  Delaney  on  Saturday  afternoon, 
and  asked  respondent  If  he  knew  what  the 
man  wanted,  and  that  respondent  replied, 
"Yes,"  and  that  they  were  to  come  to  his 
office  at  once;  "that  a  warrant  was  out 
for  our  arrest."  Delaney  testified  he  was 
standing  with  Carrie  Henry  at  the  'phone, 
and  that  tbe  reply  came  at  once  from  the 
respondent  Tbe  respondent  testiJQed  that 
when  Carrie  Henry  called  him  over  the 
'phone,  he  said,  "Why  don't  you  let  the 
gentleman  in  and  ascertain  what  he  wants? 
If  be  comes  around  again  find  out  for  your- 
selves and  I  will  do  all  I  can,"  and  that  he  at 
once  began  calling  Justices  of  the  peace  over 
the  'phone  and  Inquiring  if  any  complaint . 
had  been  filed  against  Delaney  and  Carrie 
Henry;  that  Justice  Sbeldim,  who  issued 
the  warrant  was  the  third  Justice  that  he 
called  up;  and  that  be  then  learned  of  the ' 
complaint  and  then  telephoned  to  Delaney 
and  Carrie  Henry  to  come  to  his  office  at 
once,  etc.  They  came  to  bis  office,  and  both 
testified  that  he  told  them  they  were  charged 
With  a  serious  crime  and  might  .^je^g^^. 
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tiie  penitentiary,  and  demanded  |200,  and 
said  he  could  not  get  them  out  for  much 
less  than  that  sum;  that  he  would  have  to 
give  Justice  Sheldon  $100  and  see  Robert 
Reld  "and  fix  It  with  him,"  and  that  by  the 
time  he  was  through  he  would  have  to  use 
all  of  the  money;  that  they  agreed  to  pay 
him  $100  In  cash  and  $100  in  six  months; 
that  be  consented,  and  agreed  also  to  be- 
come surety  for  them  on  their  bonds;  that 
they  went  to  the  office  of  the  Justice  of  the 
peace,  and  be  did  sign  a  bond  for  each  of 
them  for  tbelr  appearance  five  days  later, 
being  on  Saturday,  the  25tb  day  of  July, 
and  they  paid  him  $100  in  cash. 

On  the  23d  day  of  Jnly  the  respondent, 
as  attorney  for  Carrie  A.  Henry,  was  enga- 
ged in  taking  depositions  In  the  Reaper  Block, 
in  Chicago,  In  the  case  which  she  had  pend- 
ing in  Ohio  against  E.  Roscoe  Frank.  It 
was  then  arranged  between  her  and  the  re- 
spondent that  she  should  go  to  Cleveland, 
Ohio,  on  the  21th  day  of  July,  and  he  would 
meet  her  there  on  the  27th  to  interrogate  cer- 
tain witnesses  whose  testimony  was  desirable. 
to  be  used  in  her  behalf  In  the  suit  in  Ohio, 
and  she  paid  him  $35  for  his  services.  He 
testified  that  the  money  was  paid  to  him  for 
his  expenses  and  that  he  agreed  to  meet  her 
In  Cleveland  and  question  her  witnesses. 
Carrie  Henry  and  Delaney  both  testified 
that  respondent  told  them  that  she  need 
not  appear  at  the  Justice  office  on  Saturday, 
but  conld  go  to  Cleveland.  Delaney  tes- 
tified that  afterwards  the  respondent  told 
him  that  he  need  not  appear  before  the  Jus- 
tice; that  he  (respondent)  "would  square  the 
whole  matter  up."  Carrie  Henry  was  in 
Ohio  on  Saturday,  the  day  on  which  the 
criminal  charge  was  set  for  hearing,  and 
Delaney  did  not  go  to  the  office  of  the  Jus- 
tice. The  case  was  dismissed  by  the  justice 
on  Saturday  for  want  of .  prosecution.  The 
transcript  shows  this  much,  and  no  more. 
The  Justice  testified  tbat  be  had  no  recollec- 
tion about  what  occurred  on  Saturday.  The 
respondent  remained  in  Chicago,  and  testi- 
fied that  he  did  not  attend  before  the  Jus- 
tice on  Saturday,  and  knew  nothing  about 
what  was  done  on  Saturday  at  the  Justice's 
court,  except  that  he  heard  that  the  case  was 
dismissed  for  want  of  prosecution.  He  did 
not  go  to  Cleveland,  and  when  Carrie  A. 
Henry  returned  to  Chicago  she  was  indignant 
and  demanded  that  he  pay  back  her  money, 
and  he  repaid  to  her  the  $3S  she  had  paid 
him  to  go  to  Cleveland  and  also  repaid  to 
her  and  Delaney  the  $100  paid  him  as  at- 
torney's fee  in  the  case  against  them  before 
the  Justice,  and  went  with  them  to  the  Jus- 
tice office  and  got  a  certified  copy  of  the 
record  showing  that  the  criminal  proceed- 
ing bad  been  dismissed.  Robert  Reid,  whose 
name  was  used  as  the  person  complaining 
in  the  criminal  proceeding,  could  not  be 
found,  and  was  and  is  unknown.  There  was 
no  actual  prosecution  of  the  cause,  and  clear- 
ly It  was  not  Intended  there  should  be. 


The  fact  that  respondent  bad  become 
obligated  on  the  bonds  of  Delaney  and  Carrie 
Henry  in  the  sum  of  $500  each  for  their  ap- 
pearance at  the  office  of  Justice  Sheldon  on 
Saturday,  Jaily  25tli,  and  tbat  he  directed 
ber  to  go  to  Ohio  and  be  there  on  the  day 
she  was  to  appear  betore  the  Justice,  im- 
presses us  with  the  conviction  that  the  re- 
spondent knew  he  could  control  the  prosecu- 
tion, and  is  consistent  with  the  charge  tbat  he 
had  procured  it  to  be  instituted.  The  re- 
spondent testified:  That  he  was  not  the 
attorney  for  Delaney  or  Carrie  A.  Henry  in 
the  case  in  the  Justice  court.  That,  when 
Delaney  and  Carrie  Henry  came  to  his  office 
on  Monday  morning  after  the  warrant  had 
been  issued,  he  called  Delaney  aside  and  told 
him  that  be  (Delaney)  had  gotten  into  trouble 
because  of  bis  relations  with  the  Henry 
woman,  and  that  he  would  get  Into  more 
trouble  unless  he  "dropped  her."  Tbat  De- 
laney said  that  he  "must  see  her  tlirongta 
this  trouble,  as  there  was  no  telling  what  she 
would  do  if  he  left  her  In  the  lurdi  then," 
and  that  he  (respondent),  in  order  to  assist 
Delaney,  agreed  to  sign  the  bond  for  his  ap- 
pearance, but  told  Delaney  he  "would  have 
nothing  more  to  do  with  his  troubles  so  long 
as  he  hung  around  this  woman" — ^that  he 
"would  travel  no  further  with  him."  Tliat  they 
then  went  to  the  office  of  the  justice  and  he 
signed  the  bond  for  Deianey,  and  finally, 
after  Delaney  had  pleaded  with  him,  signed 
the  bond  for  the  appearance  of  Carrie  A. 
Henry.  That  he  (respondent)  "told  Mr.  De- 
laney then  that  he  would  have  to  look 
out  for  himself.  He  said,  'Wliat  will  we  do 
now?*  I  said.  Ton  turn  over  what  money 
you  have  to  me,  on  the  pretense  tbat  you  are 
paying  a  fee  to  me,  and  probably,  if  she 
knows  you  haven't  any  more  money,  she  will 
quit  you  anyhow.'  I  said,  'You  give  me  what 
you  have  got,  and  I  will  give  you  a  receipt 
as  if  you  were  paying  me  a  fee,  and  after- 
wards you  can  get  it  back,'  which  was  done. 
He  gave  me,  I  remember,  $100,  and  I  gave 
him  a  receipt  that  he  had  paid  that  to  me  as  a 
fee  in  this  case  before  the  Justice."  Delaney 
contradicted  the  respondent  on  all  of  these 
points.  As  to  the  sending  of  said  Carrie  A. 
Henry  to  Ohio,  the  respondent  testified:  "I 
was  not  her  attorney.  There  was  no  occasion 
for  me  to  go  out  there  to  start  with,  and 
there  was  no  way  I  could  assist  her  in  this 
case.  My  Idea  in  getting  her  to  go  was  Just 
to  get  rid  of  her,  and  I  so  explained  to  De- 
laney. I  said,  'Once  she  gets  out  ot  the  state, 
perhaps  she  never  will  come  back,  and  that  is 
-the  best  way  to  get  rid  of  her,'  and  Mr. 
Delaney  agreed  with  me  on  that  proposition." 
Delaney  again  contradicted  the  respondent 
and  denied  each  of  his  statements. 

If  the  respondent  bad  not  participated 
In  the  institittion  of  the  criminal  proceeding 
against  Delaney  and  Carrie  A,  Henry,  and 
did  not  know  that  the  prosecution  thereof 
was  within  his  control,  it  is  incredible  that 
he  should  have  deliberately  arranged  for  ha: 
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to  go  to  Ohio  with  the  hope  that  she  would 
never  return,  and  fall  to  appear  before  the 
Justice  of  the  peace,  and  sufFer  default  on  her 
bond,  on  which  he  was  the  sole  surety,  and  thus 
create  a  liability  against  him  to  pay  the  sum 
of  $500  because  of  her  failure  to  appear  and 
answer  the  charge  against  her.  The  respond- 
ent, on  cross-examination,  In  the  endeavor 
to  relieve  himself  from  this  dilemma,  testified 
as  follows:  "If  she  went  to  Cleveland  and 
did  not  show  up  In  the  justice  court  when  this 
case  was  set  for  hearing,  her  bond  would  be 
forfeited,  and  I  was  surety  on  that  bond; 
bnt  Mr.  Delaney  agreed  to  take  care  of  It,  so 
far  as  I  was  concerned  on  the  bond.  Mr. 
Delaney  agreed  to  take  care  of  the  surety  so 
that  I  would  not  sufCer  In  any  event  I'  don't 
know  If  Mr.  Delaney  had  any  money  or  prop- 
erty, except  I  had  known  him  and  1  had  con- 
siderable friendship  for  him  up  to  that  time. 
I  don't  know  whether  he  had  any  property. 
I  supposed  he  was  pretty  well  fixed.  Al- 
though he  was  a  night  watchman,  and  had 
been  since  I  knew  him,  I  supposed  he  was 
well  fixed.  A  night  watchman  does  not  work 
on  a  salary.  He  gets  so  much  per  store  by 
the  week  or  month,  and  he  Is  making  a  preny 
good  sum  at  It  He  agreed  to  produce  him- 
self In  court  with  Carrie.  He  agreed  to  pro- 
duce Carrie  A.  Henry.  The  time  I  signed  her 
bond,  or  the  bond  of  Carrie  A.  Henry,  no  date 
had  been  set  for  trial.  I  might  have  been 
notified  by  either  Delaney  or  Carrie  what 
time  the  case  was  set  for  trial.  The  Delaney 
bond  that  I  signed  fixed  the  date  of  the  hear- 
ing. I  don't  know  that  was  all  to  be  the  same 
day.  I  doq't  know  what  reason  there  should 
be  for  one  hearing  one  day  and  the  other 
another  day."  Delaney  denied  that  any  such 
agreement  was  made  or  that  any  such  con- 
versation occurred  between  himself  and  the 
respondent.  The  transcript  of  the  Judgment 
in  the  Justice  court  shows  the  case  of  both 
defendants  was  continued  to  Saturday,  July 
25th,  and  the  bonds  of  both  show  the  same. 
Another  circumstance  conceded  by  the  re- 
spondent to  be  true  seems  entirely  Inconsist- 
ent vrltb  the  truthfulness  of  his  explanation. 
On  the  15th  day  of  July,  1903,  the  respondent 
accepted  employment  from  Carrie  A.  Henry 
to  bring  an  action  for  malicious  prosecution 
against  Frank  and  others,  and  she  paid  him  a 
retainer  fee  of  $25.  The  respondent  had  not 
begun  this  action  In  slander  when  Carrie  A. 
Henry,  at  his  direction,  went  to  Ohio.  He 
did  not  repay,  or  offer  to  repay,  the  sum  he 
had  received  as  such  retainer.  He  desires 
now  to  claim  that  while  so  retaining  this 
money  he  conspired  with  Delaney  to  have  her, 
his  client,  go  to  Cleveland,  Ohio,  hoping  and 
believing  she  would  not  return — an  expla- 
nation which,  If  true,  so  seriously  affects  his 
character  for  Integrity  as  to  entitle  his  testi- 
mony to  but  little,  If  any,  credence.  After 
Carrie  A.  Henry  returned  from  Ohio  respond- 
ent returned  to  her  and  Delaney  the  $100  paid 
him,  as  they  testified  and  as  a  receipt  given 
them  showed,  to  defend  them  in  the  criminal 


case  before  th^  Justice,  and  also  the  $30  or 
$35  paid  him  to  go  to  Cleveland,  but  did  not 
return  to  her  the  $25  retainer  fee,  but  on  the 
same  day  that  he  returned  to  them  the  other 
sum's  he  filed  the  praecipe,  as  attorney  for 
Carrie  A.  Henry,  against  Frank  and  others 
In  the  suit  for  malicious  prosecution.  Our 
view  Is  that  the  evidence  warrants  the  con- 
clusion that  the  respondent  either  Instituted 
the  prosecution  of  the  criminal  charge  against 
Delaney  and  Carrie  A.  Henry,  or  was  in  col- 
lusion with  those  who  did  Institute  It,  and 
that  the  respondent  had  full  power  to  con< 
trol  the  prosecution  of  the  charge,  and  that  he 
availed  himself  of  the  existence  of  the  pros- 
ecution, and  of  bis  knowledge  thereof  and 
the  power  he  possessed  to  control  the  same, 
to  extort  money  from  Delaney  and  Carrie 
A.  Henry. 

Bespondent's  lack  of  professional  fidelity  to 
his  clients  and  of  personal  Integrity  In  con- 
nection with  his  conduct  as  an  attorney  Is 
also  fully  manifested  by  his  course  and  con- 
duct In  reference  to  the  slander  suit  and  to 
the  matter  of  taking  testimony  for  Carrie  A. 
Henry  at  Cleveland.  If  his  testimony  Is  true, 
he,  while  retaining  $25  of  her  money  paid 
him  as  a  retainer  as  her  attorney  In  the  slan- 
der suit,  deceitfully  colluded  with  Delaney 
to  have  her  sent  out  of  the  state,  permanently, 
as  he  hoped,  in  which  event  he  would  render 
no  service  for  the  money  which  he  had  re- 
ceived from  her  as  such  retainer.  He  re- 
ceived $30  or  $35  from  her  under  agreement 
with  her,  as  her  attorney,  that  he  would  go 
to  Cleveland,  Ohio,  and  meet  her  there  and 
interrogate  her  witnesses  In  the  suit  she  had 
pending  there,  and  In  which  he  had  been 
engaged  in  taking  testimony,  as  her  attorney. 
In  the  city  of  Chicago.  He  testified  that  he 
agreed  to  go  to  Cleveland  and  perform  this 
service  and  received  the  sum  of  $30  or  $35 
therefor,  but,  Insists  that  that  arrangement 
was  but  a  part  of  the  scheme  he  bad  devised 
to  assist  Delaney  to  rid  himself  of  the  woman, 
and  testified  that  though  he  promised  her 
that  he  would  go,  he  never  Intended  to  go 
there.  The  respondent  seems  to  have  no  just 
appreciation  of  the  relation  of  trust  and  con- 
fidence that  the  law  Intends  shall  exist  be- 
tween client  and  attorney,  nor  of  that  faith- 
fulness and  fidelity  to  his  client  which  the 
law  exacts  of  an  attorney.  Our  duty  Is  to 
order  that  his  name  be  stricken  from  the  roil 
of  attorneys,  and  such  Is  the  Judgment  of  the 
court. 

Rule  made  absolute. 


(2U  111.  SOI) 

PEOPLE    ex    rel.    HEALY    ▼.    BROWN. 

(Supreme  Court  of  Illinois.    Oct  24,  1905.) 

1.  Attobneys— Disbarment— EviDENCB. 

Testimony,  in  a  disbarment  proceeding,  of 
a  witness,  called  by  the  respondent  to  show  that 
one  to  whom  the  respondent  claimed  to  have 
turned  over  a  check  for  investigation  was  in  the 
witness'  employment  as  a  detective,  ttuitvhe  di4 
Jiqilized  by  VjCRJ^  nL 
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not  know  any  snch  person,  but  that  respondent 
had  attempted  to  sabom  witness  to  testify  aa 
to  his  existence,  was  admissible. 
2.  Savb— Obounob. 

It  is  ground  for  disbarment  that  accused 
attempted  to  suborn  witnesses,  purchased  prop- 
erty nnder  false  representations  as  to  the  stand- 
ing of  a  client  who  owed  him  a  large  fee,  and 
at  once  mortgaged  the  property  and  manipu- 
lated checlcB  BO  as  to  defraud  a  bank. 

Information  by  the  people,  on  the  relation 
Of  John  J.  Healy,  against  William  Eiigene 
Brown.    Judgment  of  disbarment 

Rehearing  denied  December  12,  190S. 

John  J.  Healy  (J.  Scott  Matthews,  and 
John  Ij.  Fogle,  of  counsel),  for  relator.  Wil- 
liam Eugene  Brown,  pro  se. 

RICKS,  J.  An  Information  was  filed  In 
this  court  by  the  state's  attorney  of  Cook 
county  against  the  respondent,  who  Is  a 
practicing  attorney  and  a  member  of  the  bar 
of  this  state,  charging  respondent  with  cer- 
tain fraudulent  practices,  and  moving  for  his 
disbarment  The  respondent  answered  the  In- 
formation, substantially  admitting  the  acts 
charged  against  him,  but  denying  any  fraud- 
ulent purpose  or  Intent  The  cause  was  re- 
ferred to  a  master  in  chancery  In  Cook  county, 
and  the  evidence  taken  and  reported  to  the 
court,  and  at  the  June  term  the  cause  was 
submitted  upon  oral  and  written  briefs  and 
arguments. 

Respondent  Is  a  practicing  attorney,  tlie 
head  of  a  family,  and  resides  in  Chicago.  He 
was  admitted  to  the  bar  in  the  state  of  Kan- 
sas about  the  year  1881,  and  resided  there 
and  practiced  law  until  about  the  year  1891, 
when  he  moved  to  Chicago  and  was  in  Jan- 
uary of  1892  admitted  to  practice  law  in  this 
state.  By  the  record  little  Is  known  of  liim 
from  the  time  be  came  to  this  state  until 
1898.  In  July,  1898,  he  opened  an  account 
with  the  American  Trust  &  Savings  Bank  in 
the  name  of  Brown  &  Oakley,  by  depositing 
$2,600,  and  arranging  that  the  money  should 
be  subject  to  checks  drawn  by  him  only. 
Oakley  was  never  a  resident  of  this  state, 
bad  no  business  Interests  here,  and  Is  said 
by  respondent  to  have  been  engaged  In  the 
grocery  and  other  business  in  the  state  of 
Kansas  and  to  be  a  brother-in-law  of  respond- 
ent Respondent's  explanation  of  opening  an 
account  in  this  manner  Is  that  Brown  &  Oak- 
ley, under  the  name  of  Oakley  only,  were 
conducting  a  business  In  Kansas  which  re- 
spondent had  financed;  that  the  $2,500  de- 
posit was  part  of  the  proceeds  of  that  busi- 
ness, and  was  placed  In  the  name  of  Brown  A 
Oakley  as  a  recognition  of  Its  firm  ownership, 
although  respondent  asserts  that  Oakley  and 
the  firm  owed  respondent  much  more  money 
than  that  amount;  that  Oakley,  in  fact,  had 
no  interest  in  It,  and  that  It  was  entirely 
checked  out  and  used  by  respondent  He 
admits  that  at  that  time  there  had  been  Judg- 
ments and  executions  against  him,  and  that, 
while  he  kept  personal  accounts  in  other 
banks  in  his  own  name^  he  kept  the  balance 


In  his  favor  down  to  $20  or  $40,  and  carried 
certificates  of  deposit  In  his  pocket  for  tlion- 
sands  of  dollars,  because  It  was  easier  to 
handle  currency  tlian  to  draw  checks.  This 
account  with  the  American  Trust  &  SaTingi 
Bank  ran  In  the  Joint  name  until  Hay,  1901, 
when  It  was  closed  In  consequence  of  one  of 
the  alleged  ftauds  perpetrated  by  respondent 
On  May  4,  1901,  respondent  deposited  in 
the  savings  bank,  to  the  account  of  Brown  ft 
Oakley,  a  check  for  $3,850,  purporting  to  be 
signed  by  one  C.  A.  Nelson,  and  drawn  on  the 
Commercial  National  Bank  of  Chicago.  This 
check  was  dated  May  S,  which  was  Friday. 
On  Friday,  the  day  of  the  date  of  this  cbedc, 
respondent  gave  to  A.  C.  Frost  &  Co.  his  cbec^ 
In  the  name  of  Brown  &  Oakley,  drawn  on 
the  American  Trust  &  Savings  Bank,  for 
$2,475,  and  received  from  Frost  &  Oo.  two 
checks — one  for  $160  and  one  for  $300 — and 
stated  at  the  time  that  he  did  not  need 
$2,000  of  the  money  until  the  following  Mon- 
day. At  that  time  Brown  owed  Frost  &  Ca, 
who  were  bond  brokers  and  did  a  small  bank- 
ing business,  $25,  and  the  checks  rec^Ted  by 
him  that  day  and  what  he  owed  Frost  ft  Co. 
would  leave  a  $2,000  balance  coming  to  him 
At  the  time  of  the  arrangement  with  Frost 
ft  Co.,  Brown  represented  that  he  had  a  large 
transaction  on  hand,  which  would  resnit  in 
his  having  several  thousand  dollars  in  a  few 
days,  and  Frost  ft  Co.  agreed  to  receive  his 
check,  make  the  advancement,  and  pay  the 
balance  of  $2,000  on  the  following  Mmiday, 
upon  the  explanations  of  Brown  afweaaid. 
This  check  to  Frost  ft  Go.  was  deposited  <» 
Saturday,  the  same  day  that  respondent  de- 
posited the  $3,850  check  of  Nelson.  On  the 
same  day  that  respondent  deposited  the  Nel- 
son check  he  deposited  the  $300  check  of 
Frost  &  Co.,  a  chetdc  from  another  party  for 
$150  and  currency  to  the  amount  of  $130.  Or 
Monday  following  he  called  upon  Frost  ft  Oo. 
for  the  remainder  of  the  check  that  be  had 
given,  and  they  offered  to  give  him  a  dieck  for 
the  amount,  but  he  stated  that  he  did  not  want 
a  check,  but  wanted  the  currency,  as  lie  did  not 
desire  that  the  cbedc  should  go  through  a 
bank.  Frost  ft  Co.  gave  him  the  $2,000  in 
currency,  and  be  went  to  the  American  Trust 
&  Savings  Bank  and  withdrew  $S46  in  cur- 
rency. At  the  time  Brown  gave  Frost  ft  Ca 
his  check  for  $2,476  there  was  only  $30  to 
the  credit  of  Brown  ft  Oakley  in  that  bank. 
On  Monday  morning,  at  the  time  he  drew  the 
$640  from  the  savings  bank,  he  had  a  credit 
of  $4,460,  the  principal  part  of  which  was 
the  $3,850  Nelson  check.  The  Nelson  check 
was  not  sent  to  the  clearing  house  until  Mon- 
day, and  when  it  was  sent  it  did  not  dear, 
but  was  returned  with  the  statement  that 
C.  A.  Nelson  had  no  account  with  the  Com- 
mercial National  Bank.  The  bank  claims  it 
was  not  deposited  in  time  to  be  cleared  on 
Saturday;  that  on  that  day  the  clearing  is 
done  early  In  the  morning,  from  9:30  to  10 
o'clock,  and  that  this  deposit  was  not  made 
until  after  the  checks  and  other  business  had 
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been  sent  to  the  clearing  borae  by  tbe  bank. 
Eespondent  declares  that  It  was  deposited 
soon  after  0  o'clock  Saturday  morning,  and 
that  tbe  bank  offidala  stated  that  It  was  in 
time  for  clearing,  about  wbicb  matter  tbere  Is 
a  direct  conflict  in  tbe  evidence.  When  the 
savings  bank  recrived  notice  that  the  Nelson 
check  had  not  cleared.  It  notified  respondent, 
and  as  soon  as  the  check  was  returned  the 
assistant  cashier  of  the  bank  took  it  to  re- 
q)ondent,  who  immediately  gave  a  check  of 
Brown  &  Oakley  to  the  American  Trust  & 
Savings  Bank  against  the  Brown  &  Oakley 
account  for  |3,850,  and  respondent  kept  the 
Nelson  check,  saying  that  he  would  look  up 
Nelson,  the  trader,  and  one  J.  S.  Albright, 
who  was  the  real  owner  of  the  fund  repre- 
sented by  the  check  and  to  whom  he  claimed 
to  have  paid  $2,750  on  the  faith  of  the  check. 
When  the  assistant  cashier  reported  to  the 
bank  that  he  had  delivered  the  Nelson  check 
to  respondent  he  was  directed  by  the  bank 
to  call  upon  respondent  to  get  tbe  same,  and 
testified  that  within  an  hour  of  the  time  he 
delivered  it  to  respondent  he  did  call  upon 
him  for  the  check,  and  respondent  claimed  to 
have  placed  it  in  the  hands  of  a  detective 
named  William  H.  Barton,  with  instructions 
to  Investigate  Nelson  and  Albright 

Tbe  claim  of  respondent  is  that  respondent, 
while  a  member  of.  the  Legislature  of  Kan- 
sas, m  1891,  became  acquainted  with  Barton, 
who  was  a  detective,  and  at  tbe  same  time 
with  Albright,  who  was  lobbying  In  the 
Legislature;  that  Barton  was  In  Albright's 
employ  to  watch  and  report  the  movements 
of  other  and  opposing  book  concerns,  all  of 
whom  were  seeking  favorable  legislation; 
that  after  respondent  came  to  Chicago, 
Albright  and  Barton  frequently  visited  him 
at  his  ofl9ce,  and  that  in  the  winter  of  190O- 
01  Albright  employed  respondent  to  etfect 
the  settlement  of  some  business  matters  ex- 
isting between  him  and  Nelson,  the  supposed 
maker  of  tbe  check;  that  Albright  told  re- 
spondent that  Nelson  was  stopping  at  the 
Palmer  House,  and  insisted  that  respondent 
should  go  to  the  Palmer  House  with  Albright 
to  meet  Nelson  and  at  once  enter  upon  nego- 
tiations for  settlement;  that  respondent  In- 
alated  that  the  proper  way  was  for  him  to 
notify  Nelson  by  letter  that  the  Albright 
business  matter  was  in  bis  hands  for  settle- 
ment, but  that  Albright  stated  that  Nelson 
was  quite  as  anxious  to  settle  as  was  Al- 
bright to  have  him,  and  that  formalities 
were  unnecessary ;  that  he  did  go  to  the 
Palmer  House  and  met  Nelson,  but  did  not 
then  make  a  settlem^it,  and  that  before 
the  settleioaent  was  effected,  which  resulted 
In  the  giving  of  the  check.  Nelson  several 
times  visited  the  office  of  respondent;  that 
respondent  never  wrote  to  him,  or  made 
any  arrangements  with  falm  when  to  come, 
other  than  that  at  eacb  meeting  a  future 
time  of  meeting  was  fixed ;  that  Nelson  was 
reputed  to  be  a  general  trader  and  dealer  In 
stock   In   the   Southwestern  country;   that 


after  the  settlement  was  made  Nelson  gave 
the  check  and  disappeared ;  that  on  the  day 
of  the  date  of  the  check,  or  the  day  follow- 
ing, respondent  paid  Albright  $250,  and  on 
Monday,  before  he  learned  tbe  check  had 
not  cleared,  he  paid  him  $2,600  more,  and 
took  his  receipt  for  it,  and  that  Albright 
was  to  return  in  a  day  or  so,  and  they  were 
to  have  a  settlement,  and  that  Albright  also 
disappeared  and  was  never  after  seen  by 
him;  that  very  opportunely,  just  after  the 
Nelson  check  bad  been  returned  from  the 
savings  bank  to  respondent  with  payment 
refused.  Barton,  the  detective,  came  into 
bis  office,  and  that  he  gave  him  the  check 
and  supplied  him  with  money,  and  started 
him  in  search  of  Nelson  and  Albright;  that 
that  was  the  last  that  was  ever  seen  or 
heard  of  Barton. 

So  far  as  tbe  evidence  shows,  Nelson, 
Albright,  and  Barton,  if  they  ever  had  any 
real  part  in  the  transaction,  so  effectually 
disappeared  that  not  the  slightest  trace  of 
them  has  since  been  found.  Respondent 
now  claims  that  he  was  the  victim  of  mis- 
placed confidence,  and  the  bank  claims  that 
Nelson  was  a  myth  and  Albright  and  Bar- 
ton were  mere  mental  transferences  of  In- 
dividuals known  by  respondent  In  Kansas 
and  a  fanciful  creation  of  them  as  actors 
in  this  check  matter.  The  savings  bank  at 
once  employed  and  set  to  work  leading  de- 
tective firms,  but  no  satisfactory  evidence 
of  the  existence  of  C  A.  Nelson  was  found, 
and  no  evidence  of  the  presence  of  Al- 
bright or  Barton  In  Chicago  when  the  check 
was  given  or  at  any  other  time.  Neither 
of  them  was  ever,  so  far  as  the  evidence 
discloses,  a  guest  of  any  of  the  hotels  In 
Chicago.  Respondent,  by  bis  own  testimony 
and  that  of  office  boys  and  clerks,  proved 
that  in  the  winter  and  spring  of  1901  persona 
whom  respondent  called  Nelson,  Albright, 
and  Barton  were  frequenters  of  his  office, 
and  an  oil  stock  broker  testified  that,  on  the 
day  that  respondent  claims  to  have  paid 
Albright  the  proceeds  of  the  collection,  Al- 
bright came  to  him  to  purchase  stock  of 
some  corporation,  but  did  not  purchase  and 
disappeared.  Outside  of  the  office  force  no 
one  seems  to  have  ever  seen  or  heard  of 
Nelson. 

There  was  something,  too,  peculiar  in  the 
series  of  transactions  between  Frost  &  Co. 
and  respondent  Commencing  In  October, 
1900,  and  extending  up  to  the  time  of  thla 
Nelson  check  transaction,  respondent  gave 
to  Frost  &  Co.  a  large  number  of  checks. 
These  checks  ranged  from  $150  to  $900. 
They  seemed  to  Increase  in  frequency  and 
size  as  time  progressed.  At  the  same  time 
Frost  &  Co.  would  give  to  respondent  their 
check,  resxwndent  would  give  Frost  ft  Co. 
his  check  for  approximately  the  same 
amount  It  appears  that  the  checks  given 
by  respondent  would  be  deposited  first,  but 
by  tbe  time  they  had  reached  the  clearing 
bouse  respondent  would  deposit  the  check 
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given  by  Frost  &  Co.  to  the  credit  of  the 
Brown  &  Oakley  account,  and  thus  keep  his 
account  good.  It  also  appears  that  his  gen- 
eral balance  for  a  long  period  of  time  ran 
from  $5  to  $65.  Respondent  claims  that 
these  transactions  were  Interchanges  of 
checks  at  the  request  of  Frost  &  Co.,  to  en- 
able them  to  more  easily  pass  their  business 
through  the  clearing  house,  while  they,  on 
the  other  hand,  claim  that  all  the  checks 
so  given  by  them  to  respondent  were  ad- 
rancements  and  loans  to  him,  for  which 
he  would  give  his  check.  Whatever  may 
have  been  the  real  transactions  between 
Frost  &  Co.  and  respondent.  It  is  quite  ap- 
parent that  the  effect  of  the  transactions 
was  to  make  respondent's  bank  account  ap- 
pear to  be  a  very  active  and  substantial 
one,  although  the  final  balance  would  not 
be  great,  and  that  such  amount  of  business 
would  have  the  tendency  to  lull  the  savings 
bank  Into  a  feeling  of  security  as  the  size 
of  the  checks  Increased  and  were  promptly 
met 

Respondent  did  prove  by  the  testimony 
of  three  or  four  witnesses  that  a  party  by 
the  name  of  William  H.  Barton,  or  "Billy" 
Barton,  who  claimed  to.be  a  detective,  was 
known  to  them,  and  by  some  of  them  who 
were  rooming  house  keepers  that  be  room- 
ed with  them  about  the  time  and  date  of 
the  transaction  In  question;  but  the  charac- 
ter of  these  witnesses  is  such  and  the  at- 
tack upon  their  credibility  was  so  strong 
that  it  may  well  be  doubted  If  they  could 
be  believed  if  there  were  no  other  circum- 
stances casting  discredit  upon  their  state- 
ments. But  there  was  one  circumstance 
that  was  developed  in  the  proceeding  that 
seemed  to  stamp  the  claim  of  good  faith  of 
respondent  as  untrue.  It  developed  by  the 
testimony  of  three  witnesses  that,  in  the 
spring  of  1905,  and  after  this  Information 
bad  been  filed  and  respondent  was  facing 
the  bearing,  be  felt  it  necessary  to  establish 
the  existence  and  presence  In  Chicago  of 
the  alleged  detective,  William  H.  Barton, 
and  that  he,  went  to  Charles  T.  Haas,  of 
the  Haas  detective  agency,  and  told  Haas, 
to  use  the  language  of  respondent,  that  be 
had  "flim-flammed"  the  savings  bank  out 
of  a  lot  of  money ;  that  Barton  was  a  myth, 
and  that  it  was  necessary  for  his  defense 
to  have  the  Identity  and  existence  of  Bar- 
ton established,  and  that  he  would  pay  Haas 
$200  If  be  would  produce  witnesses  meeting 
the  requirement  Haas  pretended  to  accede 
to  his  proposition,  and  notified  the  relators 
of  It  iind  the  matter  progressed  until,  un- 
der the  direction  of  respondent  it  was 
agreed  that  Haas  and  two  of  bis  clerks 
should  falsely  swear,  that  Barton  had  work- 
ed for  Haas  along  about  and  prior  to  the 
time  of  his  disappearance,  and  that  the 
books  of  Haas  would  he,  and  were,  changed 
so  as  to  show  work  done  by  Barton  and  the 
time  the  same  was  done  for  Haas ;  that 


each  of  the  parties  should  give  a  description 
of  Barton,  and  that  each  should  claim  to 
have  seen  Barton  on  the  day  that  be  re- 
ceived the  Nelson  check  from  lespondent 
and  should  say  that  a  large  check  wag  ex- 
hibited to  him  or  her  by  Barton,  and  they 
bad  been  told  of  Barton's  employment  to 
search  for  Albright  and  Nelson;  that  each 
should  testify  to  all  those  matters,  but  that 
they  should  avoid  having  too  exact  cor- 
respondence in  their  statements,  so  that  It 
would  not  appear  that  their  evidence  ■was 
concocted.  At  the  hearing  Mr.  Haas  was 
called  upon  the  stand  by  respondent  and. 
to  respondent's  surprise,  stated  that  he  never 
did  know  Barton,  and  later  gave  a  full  de- 
tail of  the  attempt  and  agreement  on  the 
part  of  respondent  to  suborn  him  and  his 
two  clerks,  and  in  this  be  was  corroborated 
by  three  of  the  clerks  and  other  drcmn- 
stances.  Respondent  Insisted  that  this  evi- 
dence was  incompetent  and  asked  to  have 
it  stricken,  and  now  Insists  that  it  should 
not  be  considered.  In  this  contention  re- 
spondent is  In  error,  as  It  is  In  the  natore 
of  an  admission  on  his  part  that  there  was 
no  such  person  as  William  H.  Barton  in  any 
manner  really  connected  with  that  trans- 
action, and  that  in  order  to  make  bis  defense 
it  was  necessary  that  It  should  falsely  ap- 
pear that  such  party  did  exist  and  was  con- 
cerned in  the  transaction.  Chicago  City 
Railway  Co.  v.  McMahon,  103  111.  485,  42 
Am.  Rep.  29;  1  Elliott  on  Evidence,  S  226. 

In  this  last  matter  respondent  again  claims 
that  be  is  the  victim  of  a  conspiracy  on  the 
part  of  the  lawyers  prosecuting  the  informa- 
tion and  of  the  Haas  detective  agency,  and 
attacks  the  reputation  of  Mr.  Haas  and  bis 
clerks.  The  relator  offered  evidence  sap- 
porting  the  reputation  of  Mr.  Haas,  and  we 
think  the  evidence  clearly  establishes  the 
credibility  of  Mr.  Haas  and  shows  that  re- 
spondent is  guilty  of  attempting  subornation 
of  the  witnesses,  and  is  also  guilty  upon  the 
general  charge  of  defrauding  the  bank. 

The  other  count  of  the  information  charged 
respondent  with  engaging  In  a  scheme  to 
obtain  property  by  false  pretenses  and  car 
lying  out  the  scheme.  The  informatioa 
charges  that  under  this  scheme  he  obtained 
two  automobiles — one  a  "Rambler,"  from 
Thomas  B.  Jefferey  &  Co.,  of  the  value  ol 
$1,200,  and  the  other  an  "Austin,"  from  Ma- 
son, Harvey  &  Co.,  of  the  value  of  $2,500. 
The  evidence  shows  that  for  many  years  re- 
spondent had  been  greatly  indebted,  and  that 
there  were  many  judgments  against  him,  both 
in  eourts  of  record  and  in  justices'  courts, 
and  that  he  was  being  pursued  by  his  credit- 
ors. He  had  a  brother-in-law  named  Norton 
■Hamlin,  who  was  not  and  had  not  for  many 
years  been  a  resident  of  this  state,  and  who 
was  a  brakeman  and  conductor  at  varions 
times  on  a  railroad.  In  order  to  protect  bis 
property  against  creditors  he  gave  to  Norton 
Hamlin  a  chattel mortgage  for  sevaralhiin- 
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dred  dollars  npon  bis  household  goods  and 
o£Sce  furniture  and  law  library.  He  claims 
that  bis  Indebtedness  to  Norton  Hamlin 
amounted  to  $2,000  or  more,  and  that  be  paid 
him  on  the  indebtedness  more  than  $1,000. 
Norton  Hamlin  assigned  the  mortgage  and 
securities  held  by  blm  to  one  Louis  F.  Bop- 
kins,  whose  business  was  loaning  money  on 
chattel  mortgages  and  salaries.    In  March, 

1903,  respondent  claimed  to  have  sold  his 
household  effects  and  office  furniture  and 
library  to  one  S.  H.  Smith,  a  supposed  law- 
yer from  Ohio,  subject  to  the  Norton  Ham- 
lin mortgage.  He  testified  that  soon  after 
the  sale  he  discovered  that  Smith  was  at- 
tempting to  remove  the  proper^,  and  that 
he  stopped  him  from  doing  so,  and  that 
Smith  fled;  that,  still  apprehending  that 
Smith  might  in  some  manner  get  away  witli 
the  property,  although  In  his  own  possession, 
respondent  caused  a  bill  to  be  filed  In  the 
name  of  Hamlin  against  Smith,  setting  up 
the  mortgage  and  the  supposed  sale,  and 
asking  to  have  a  receiver  of  the  goods  ap- 
pointed, and  through  some  arrangement  re- 
spondent himself  was  appointed  receiver  of 
the  goods,  and,  being  in  custody  of  his 
goods  as  receiver,  he  prevented  creditors  and 
officers  from  taking  his  goods  by  presenting 
to  them  his  order  of  appointment  as  receiver 
and  challenging  them  to  Interfere  with  the 
goods  at  the  risk  of  being  proceeded  against 
for  contempt  While  thus  acting  as  receiver 
of  his  own  goods  he  contracted  for  the 
"Rambler"  automobile  on  the  80th  day  of 
June  and  for  the  "Austin"  automobile  on 
the  6th  day  of  August,  both  In  the  year  of 

1904.  He  represented  to  the  dealers  that  he 
did  not  have  the  money  to  pay  for  them,  but 
that  he  had  a  client  who  was  worth  from 
$25,000  to  $50,000,  and  who  owed  him  $2,700 
or  more  for  legal  services,  and  that  she 
would  go  his  security  for  the  machines.  The 
alleged  client  was  one  Katherlne  Fay.  Kath- 
erine  Fay  was  unknown  to  the  dealers,  and 
they  had  to  rely  upon  the  representation 
made  by  respondent  and  the  references  given 
by  him  as  to  her  financial  responsibility. 
In  each  Instance  he  took  the  machines  sub- 
ject to  the  Investigation  to  be  made  by  the 
dealers,  resulting  in  ascertaining  that  Kath- 
erlne Fay  was  financially  responsible,  and 
agreed  to  hold  tbe  machines  as  the  property 
of  the  dealers  until  the  matter  shonld  be  as- 
certained. On  the  same  day  that  he  received 
the  "Rambler,"  which  was  on  Saturday,  July 
SO,  1904,  he  made  a  mortgage  on  the  same  to 
Loais  F.  Hopkins  for  $900.  It  was  ac- 
knowledged and  recorded  the  following  Mon- 
day, and  on  the  same  Monday  he  gave  a  mort- 
gage to  Callaghan  ft  Co.  for  lawbooks  ac- 
connt  and  one  to  the  Exchange  Building 
trustees  for  office  rent  These  two  mort- 
jgages  were  not  acknowledged  or  recorded. 
After  obtaining  the  "Austin"  machine,  and 
before  the  securities  could  be  Investigated, 
be  represented  to  the  dealers  that  it  was 
necessary   that  he   shonld  know   the  num- 


ber of  the  machine,  which  did  not  ap- 
pear upon  it,  and  that  he  should  have  some 
evidence  that  he  owned  it  Intimating  that  It 
was  necessary  to  have  the  machine  insured, 
and  obtained  from  the  dealers  a  receipt  for 
the  note  which  he  had  given  for  the  machine 
and  a  bill  of  sale  describing  It  On  the 
same  day-  that  he  received  this  paper  he 
executed  a  chattel  mortgage  on  the  "Austin" 
machine  to  one  Seaver  for  $400,  a  second 
mortgage  to  his  brother-in-law,  Norton  Ham- 
lin, and  also  a  mortgage  to  Callaghan  &  Co. 
He  placed  both  of  the  machines  In  the  garage 
of  one  Canary,  in  custody  of  one  Endicott 
who  was  to  rent  them  and  drive  them  and 
receive  one-half  of  the  Income  from  them 
for  his  services.  He  then  succeeded  in  hav- 
ing both  the  machines  put  within  the  re- 
ceivership. Although  tbe  Norton  Hamlin 
claim  had  been  assigned  to  Hopkins,  yet  re- 
spondent claims  that  the  mortgage  to  Ham- 
lin was  to  secure  Hamlin  that  claim,  and 
also  claims  that  the  $400  represented  by  tbe 
Seaver  mortgage  was  cash  borrowed  by 
him,  and  that  be  paid  $225  of  that  to  Norton 
Hamlin.  It  was  afterwards  ascertained  that 
Katherlne  Fay  was  a  straw-bond  woman 
and  financially  Irresponsible.  The  dealers 
sought  to  get  their  machines  back,  when  they 
were  confronted  with  the  chattel  mortgages 
and  receivership,  and  could  not  do  so.  When 
the  condition  of  things  was  brought  to  tbe 
attention  of  the  court,  respondent  was  re- 
moved from  the  receivership,  and  npon  the 
hearing  In  the  receivership  proceedings  the 
court  found  that  the  whole  proceeding  was 
fraudulent  and  that  respondent  had  in- 
tentionally brought  about  the  situation  fo> 
the  purpose  of  obtaining  property  through 
-fraud,  and  had  so  obtained  the  two  automo- 
biles, and  at  the  same  time  the  court  ordered 
that  respondent  be  not  allowed  to  prosecute 
causes  nor  file  papers  In  the  court  without 
the  court's  permission. 

Respondent  claims  that  he  was  Imposed 
upon  by  Katherlne  Fay,  and  believed  her 
to  be  worth  a  large  amount  and  as  good  se- 
curity as  he  represented  her  to  be,  and  that 
there  was  no  wrongful  intent  In  anything  he 
did  In  the  transactions  as  to  the  automobiles, 
and  his  being  appointed  receiver  was  done 
at  the  request  of  the  holders  of  claims 
against  blm.  Although  he  claims  to  have 
known  Katherlne  Fay  was  possessed  of  a 
great  deal  of  proper^,  a  large  portion  of 
which  was  real  estate,  he  did  not  In  his  tes- 
timony point  out  a  single  piece  Of  property 
that  she  ever  owned,  nor  does  he  disclose 
what  business  he  transacted  with  Katherlne 
Fay  that  resulted  in  her  owing  him  so  much 
money.  It  Is  Incredible  to  believe  that  a 
lawyer  laboring  under  the  financial  dlffl- 
coltles  which  respondent  was  would  do  so 
much  business  for  any  one  without  actually 
knowing  something  about  the  financial  re- 
sponsibility of  his  client  Respondent  denies 
that  he  made  any  representation  as  to  the 
financial  worth  of  Mrs.  Fay,  and  ^ilee  tlu|tT^ 
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there  were  any  conditions  to  the  sales  ex- 
cept In  the  case  of  the  "Rambler,"  which  he 
admits  he  was  to  hold  imtll  Tuesday  or 
Wednesday  of  the  we^  following  his  pur- 
chase, for  the  investigation  of  the  dealers. 
The  chancellor  before  whom  the  receivership 
case  was  tried  reached  a  conclusion  adverse 
to  this  contention,  and  while  we  have  not 
the  evidence  before  ns  that  was  before  the 
chancellor,  we  have  the  evidence  reported  to 
this  court  upon  the  matter  and  are  forced 
,  to  the  same  conclusion  reached  by  the  chan- 
cellor. From  the  evidence  It  would-  seem 
that  respondent  was  reckless  in  the  matter 
of  his  expenditures  and  the  manner  of  his 
living  and  indifferent  to  the  condition  of  his 
credit  No  good  purpose  can  be  effected  by 
going  into  all  the  details  as  disclosed  by  the 
evidence  and  the  various  contentions  made. 
Our  conclusion  is  that  respondent  is  guilty 
of  the  charges  preferred  against  him  in  the 
Information,  and  that  he  is  an  unfit  man  to 
be  allowed  to  further  conduct  the  business 
and  exercise  the  rights  and  functions  of  a 
lawyer  In  this  state.  The  rule,  therefore, 
will  be  made  absolute,  and  the  name  of  the 
respondent  will  be  stricken  from  the  roll  of 
attorneys  and  he  will  be  debarred  from 
further  practice  as  such. 
Rule  made  absolute. 


(218  111.  242) 

CITI  OF  CHICAGO  t.  DUFFY. 
(Supreme  Court  of  Illinois.    Oct  24, 1905.) 

1.  MrNICIPAt  COBFOBATTONS PUBUO  IMPBOVB- 

UENTS — COirrBACTB — A(mOVB. 

Where  a  public  improvement  has  been  com- 
pleted and  accepted,  and  is  in  use,  and  notbing 
remains  to  be  done  under  the  contract  therefor 
except  for  the  ci^  to  pay  the  amount  due  there- 
on, a  recovery  of  such  amount  may  be  had  un- 
der the  common  counts,  though  special  counts 
filed  with  the  common  counts  are  insufficient 

2.  Samx — Neouoence  or  Crrr  Engii^ixb. 

Where  the  construction  of  a  tunnel  for  a 
city  was,  under  the  contract  therefor,  to  be  un- 
der the  direction  of  the  city  engineer,  the  ex- 
pense of  back  masonry  in  the  tunnel,  made  nec- 
essary by  the  negligence  of  the  city  engineer  in 
running  the  line  of  the  tunnel,  should  be  borne 
by  the  city  and  not  by  the  contractor. 

[Ed.  Note. — For  cases  In  point  see  voL  3C, 
Cent  Dig.  Municipal  Corporations,  {  892.] 

8.  Sauk — Pxitaltixs   tob   Dixat — Entobob- 

UENT. 

A  city  cannot  enforce  a  per  diem  penalty 
for  delay  in  constructing  a  public  improvement 
where  such  delay  was  caused  by  the  suspension 
of  work  during  litigation,  which  terminated  in 
f^vor  of  the  contractor,  concerning  the  proper 
construction  of  the  contract 
4,  Abateheitt — Anothbb  Aonoir  Pending. 

The  pendency  of  a  suit  by  a  taxpayer  to 
enjoin  a  citr  from  making  payments  under  a 
contract  for  a  completed  public  improvement 
is  not  a  bar  to  an  action  by  the  contractor  to 
recover  from  the  city  the  balance  due  under  the 
contract,  where  the  pendency  of  such  suit  is 
not  pleaded,  and  no  injunction  was  issued,  and 
no  cross-bill  was  filed  by  the  contractor  therein. 
[Ed.  Note. — For  cases  in  point  see  vol.  1, 
Cent.  Dig.  Abatement  and  Revival,  {  123.] 

Appeal  from  Appellate  Court,  First  District 
.  Action  by.  Joseph  J.  Duffy  against  the  city 


of  Chicago.    From  a  Judgment  for  plaintiff 
defendant  appeals.    Affirmed. 
Rehearing  denied  December  12,  IOOCSl 

Thomas  J.  Sutherland  (Edgar  Bronson 
Tolman,  Corp.  Counsel,  of  counsel),  for  ap- 
pellant Sears,  Meagher  &  Whitney  and 
Winston,  Payne  &  Strawn  (Nathaniel  a 
Sears,  of  counsel),  for  appellee. 

HAND,  J.  This  was  an  action  of  assump- 
sit brought  by  Joseph  J.  Duffy,  against  the 
dty  of  Chicago,  in  the  circuit  court  of  Cook 
county,  to  recover  a  balance  claimed  to  be  due 
him  from  the  city  upon  a  written  contract 
bearing  date  September  30,  1895,  whereby  he 
agreed  to  build  section  2  of  a  water  tunnel 
proposed  to  be  constructed  by  the  city.  The 
declaration  contained  four  special  and  the 
common  counts,  and  the  general  issue  was 
filed.  A  Jury  was  waived  and  there  was  a 
trial  before  the  court,  which  resulted  In  a 
finding  and  judgment  in  favor  of  the  plaintiff 
for  $301,370.08.  The  city  prosecuted  an  ap- 
peal to  the  Appellate  Court  for  the  First 
District  where  the  judgment  of  the  circuit 
court  was  reversed,  and  an  original  judgment 
was  rendered  in  that  court  in  favor  of  the 
plaintiff  for  $137,585.28,  and  the  dty  has 
prosecuted  a  further  appeal  to  this  court 

The  first  contention  made  by  the  city  is, 
that  there  can  be  no  recovery  under  the  dec- 
laration. The  Improvement  was  completed, 
had  been  accepted  and  was  in  use  by  the 
city  at  the  time  suit  was  commenced.  There 
remained,  therefore,  at  that  time,  nothing  for 
the  city  to  do  except  to  pay  the  plaintiff 
the  amount  due  him.  The  contract  was  sub- 
stantially executed,  and  even  though  it  were 
admitted  the  special  counts  were  insufficient 
a  recovery  was  properly  permitted  under 
the  common  counts.  Union  Elevated  Rail- 
road Co.  v.  Nixon,  190  111.  235,  65  N.  B.  314. 

It  is  next  contended  that  a  chancery  suit 
commenced  by  one  Ives  against  the  dty  of 
Chicago,  certain  of  its  officers  and  the  plain- 
tiff, to  enjoin  the  city  from  making  any  fur- 
ther payments  to  the  plaintiff  under  the  con- 
tract here  sued  on,  upon  the  ground  that  the 
dty,  under  the  contract,  had  a  claim  against 
the  plaintiff  for  damages  In  excess  of  his 
claim  against  the  dty  by  reason  of  his  fail- 
ure to  complete  the  tunnel  within  the  time 
fixed  by  the  contract,  was  a  bar  to  this  ac- 
tion. The  chancery  suit  was  not  pleaded  in 
this  action,  but  the  question  was  raised  by 
motion  after  the  general  Issue  was  filed.  No 
injunction  was  issued  and  Joseph  J.  Duffy 
did  not  file  a  cross-bill.  In  the  Ivee  suit 
Joseph  J.  Duffy  could  not  have  recovered 
from  the  dty  the  amount  of  his  claim.  We 
are  of  the  opinion  the  court  did  not  err  in  de- 
clining to  dismiss  this  suit  on  the  ground  the 
Ives  suit  was  x)ending  and  undetermined.  To 
hold  otherwise  would  be  to  hold  tiut  a  tax- 
payer could  prevent  the  collection  of  a  just 
claim  at  any  time  against  a  dty  simply  by 
filing  a  bill  against  the  city  and  its  creditor 
to  enjoin  the  payment  of  the  dalm.  Had 
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an  Injnnction  been  israed  and  the  Ives  snlt 
been  properly  pleaded,  a  different  question 
wonid  be  presented  for  decision. 

It  la  next  contended  that  the  Appellate 
Conrt  erred  In  holding  that  the  plaintiff  was 
entitled  to  recover,  at  the  rate  of  $10  per  cubic 
yard,  for  8,871.08  cubic  yards  of  back  mason- 
ry made  necessary  by  the  engineers  of  the 
defendant  giving  improper  and  erroneous 
Instructions  to  the  servants  of  the  plaintiff 
while  such  servants  were,  under  their  direc- 
tion, blasting  ont  said  tunnel.  The  contract 
provided  the  work  should  be  carried  on  un- 
der the  direction  of  the  city  engineer.  His 
subordinates,  as  the  work  progressed,  di- 
rected the  servants  of  plaintiff  as  to  the  line 
upon  which  the  tunnel  should  be  blasted 
ont  When  the  tunnel  was  ready  for  the 
brick  tvork  it  was  discovered  It  did  not  run 
In  a  straight  line.  In  bringing  the  tunnel 
to  a  proper  line  It  had  to  be  enlarged,  which 
made  necessary  said  back  masonry.  The 
Appellate  Court  incorporated  In  its  judgment 
a  finding  of  fact  that  said  extra  back  mason- 
ry was  made  necessary  by  reason  of  the  neg- 
ligence of  the  defendant's  engineers.  We 
think  the  cost  of  said  extra  back  masonry 
should  be  home  by  the  city.  Chicago  & 
Great  Eastern  Railway  Co.  v.  Yosbnrgh,  45 
111.  811;  Sexton  v.  City -of  Chicago,  107  111. 
828. 

It  is  also  contended  that  the  trial  and 
appellate  courts  erred  In  declining  to  allow 
the  defendant  ?200  per  day  as  liquidated 
damages,  under  the  terms  of  the  contract, 
for  delay  in  completing  the  tunnel.  After 
the  work  had  progressed  for  some  months 
a  dispute  arose  between  the  city  and  the 
plaintiff  as  to  the  right  of  plaintiff  to  receive 
$10  per  cubic  yard  for  rock  excavated  In  the 
construction  of  the  tunnel  in  addition  to  the 
price  per  lineal  foot  fixed  by  the  contract 
Litigation  ensued,  which,  upon  the  appeal  of 
the  dty,  'was  finally  determined  in  favor  of 
Duffy  by  this  court  City  of  Chicago  v. 
Duffy,  179  111.  447,  68  N.  B.  982.  Pending 
Hie  litigation,  work  upon  the  tunnel  ceased. 
The  plaintiff's  contention  as  to  the  construc- 
tion of  the  contract  was  sustained  by  the 
conrts,  and  we  think  during  the  time  the 
dly  refused  to  pay  the  plaintiff  for  «ccavat- 
ing  the  tunnel  according  to  the  terms  of  the 
contract  It  could  not  require  him  to  proceed 
with  the  work  or  subject  him  to  a  penalty 
of  |200  per  day  for  delay.  So  soon  as  the 
meaning  of  the  contract  was  determined  by 
this  court,  the  plaintiff  proceeded  with  the 
work  and  completed  the  tunnel,  which  was 
accepted  by  the  dty. 

It  is  also  contended  that  the  tunnel  was 
not  properly  constructed,  as  it  is  said  only 
two  rings  of  brick  were  used  where  the 
specifications  provided  for  three;  and  It  Is 
also  urged  the  plaintiff  charged  the  city  with 
more  material  than  he  used  in  the  construc- 
tion of  the  tunnel — that  Is,  lumber  perma- 
nently left  in  the  tnnnel.  The  Appellate 
Conrt  orerraled  both  of  these  contentions, 
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the  first  on  the  ground  that  the  change  was 
made  with  the  engineer's  consent,  and  the 
second  on  the  ground  that  it  found  no  sup- 
port in  the  evidence.  We  agree  with  the  con- 
clusion reached  by  the  Appellate  Court  with 
reference  to  both  contentions. 

The  briefs  filed  in  tbla  court  cover  891 
printed' pages,  those  of  the  appellant  alone 
covering  624  pages.  The  original  brief  filed 
npon  behalf  of  the  dty  discusses  questions 
of  tuet  settled  by  the  Judgment  of  the  Appel- 
late Conrt  adversely  to  the  appellant;  also 
questions  decided  by  that  conrt  In  Its  favor, 
which  are  not  here  called  in  question.  Its 
original  brief  in  those  particulars  violates 
the  rules  of  this  court  We  have,  however, 
read  all  that  has  been  printed  and  placed 
on  file  with  the  clerk,  and  have  reached  the 
oondnsion  that  the  judgment  of  the  Appel- 
late Conrt  works  ont  substantial  justice  be- 
tween the  parties,  and  that  the  record  is  free 
from  reversible  error. 

The  judgment  of  the  Appellate  Court  will 
therefore  be  afllrmed. 

Judgment  affirmed. 

(2U  lu. ») 
WBIGEIi  V.  GREEN  et  al. 
(Supreme  Court  of  Illinois.    Oct  24;  1905.) 

1.  tiiTE   Estates— Sale  bt   Life  Tenaht— 
Bbtatb  of  Grartkx. 

A  deed  executed  by  a  life  tenant  conveys 
an  Interest  for  the  life  of  the  grantor  only,  al-  • 
though  It  purports  to  convey  a  fee  simple. 

[Bid.  Note. — For  cases  in  point  see  vol.  88, 
Cent  Dig.  Life  Estates,  §  44.] 

2.  EsTOPPdr-BT  Dxxn— RioHT  TO  Invoke. 

A  grantee  relies  at  his  peril  upon  recitals 
In  hia  deed  that  the  grantor,  who  is  in  fact 
only  a  life  tenant  is  the  sole  heir  and  legatee 
of  the  former  owner,  and  cannot  Invoke  such 
recitals  as  an  estoppel  against  i>er8on8  entitled 
under  the  will  of  the  former  owner  to  remainder 
interests  in  the  land. 

8.  Advebse  Possession  —  Pebsorb  HoLDiNa 
AovEBBEi,T— Grantee  of  Life  Tenant. 

The  grantee  of  a  life  tenant  although  he 
pays  taxes  and  makes  Improvements,  does  not 
hold  adversely  to  remaindermen  until  the  death 
of  the  life  tenant. 

[Ed.  Note. — For  cases  In  point  see  vol.  88, 
Cent  Dig.  Life  Estates,  §  26.f 

4.  Yen  DOB  ANn  Pubchaseb— Bona  Fide  Pub- 
OHASES— Notice— Facts   Puttino  oh   In- 

QUIET— ReCITAUI  in   DeED. 

Where  a  deed  redtes  that  the  grantor  Is 
the  only  heir  and  legatee  of  a  certain  person, 
late  of  a  certain  eonnty  and  state,  the  grantee 
is  charged  with  notice  of  the  terms  of  the  will, 
althongn  the  recorded  copy  of  the  will  does 
not,  because  of  insnfiBcient  anthentication,  oper- 
ate as  constructive  notice. 

6.  Deeds  —  Constbuction  —  Dbbcbiption  of 
Gbantob. 
Where  a  deed  describes  the  grantor  as  the 
only  heir  and  legatee  of  a  certain  person,  the 
word  "legatee"  may  be  regarded  as  meaning 
devisee  of  land  as  well  as  donee  of  personalty. 

Appeal  from  Circuit  Court  Macon  Coun- 
ty; Wm.  O.  Johns,  Judge. 

Action  by  John  M.  Green  against  Henry 
D.  Weigel.  From  a  Judgment  for  plain- 
tiffs, defendant  appeals.     Affirmed. 

Rehearing  denied  December  12, 
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This  l8  an  action  of  electment  began  on 
July  28,  1904,  in  tbe  clrcnlt  court  of  Macon 
county  by  tbe  appellees,  John  M.  Green, 
James  F.  Green,  and  Emma  D.  Green  Holse, 
all  of  wbom  are  nonresldentB  of  tbls  state, 
against  tbe  appellant,  Heniy  D.  Welgel,  to 
recover  10  acres  of  land  in  said  county,  de- 
scribed as  tbe  E.  yt,  of  tbe  W.  %  of  tbe 
N.  B.  %  of  tbe  N.  W.  %  of  section  16,  town 
17  N.,  range  2  E.  of  tbe  tblrd  principal  merid- 
ian. A  plea  of  tbe  general  Issue  was  filed 
and  by  agreement  a  jury  was  waived,  and 
tbe  cause  was  submitted  for  trial  before  tbe 
court  without  a  jury.  The  court  rendered 
judgment,  finding  that  tbe  appellees  were 
tbe  owners  in  fee  as  tenants  in  common 
of  tbe  premises  In  question,  and  that  appel- 
lant was  in  possession  of  the  same,  and  it 
was  therefore  considered  by  tbe  court  that 
appellees  recover  said  premises  of  tbe  appel- 
lant, and  appellees  were  thereby  adjudged 
to  be  tbe  owners  of  said  premises,  and  it 
was  further  adjudged  that  a  writ  of  posses- 
sion Issue  against  the  appellant  and  In  favor 
of  appellees,  and  that  appellees  recover  their 
costs.  Tbe  present  appeal  Is  prosecnted 
from  such  judgement 

Tbe  material  facts,  tbe  most  of  which 
were  embodied  In  written  stipulations  be- 
tween the  parties,  are  substantially  as  fol- 
lows: Tbe  land  mentioned  In  tbe  declara- 
tion was  originally  granted  by  tbe  United 
States  to  tbe  state  of  Illinois  for  tt)e  nse  of 
schools  In  the  township  where  the  same 
is  located,  and  said  land  was  accepted  by 
Illinois.  On  February  B,  18S0,  the  state  of 
Illinois  Issued  a  patent  for  said  land  to 
David  Krone.  In  May,  1856,  David  Krone 
conveyed  said  premises  to  Katherine  Ann 
Btipp,  and  the  deed  to  Katherine  Ann  Stipp 
was  duly  recorded  In  Macon  county.  Kath- 
erine Ann  Stipp  died  testate  in  Lawrence 
county,  Ind.,  where  she  then  resided,  on 
or  about  March  31,  1861.  She  left  a  will 
dated  June  19,  1856,  the  material  part  of 
which  was  as  follows:  "I,  Katherine  Ann 
Stipp,  do  give  and  bequeath  to  my  grand- 
daughter, Martha  Ann  Judah,  all  my  estate, 
lands,  moneys,  personal  property,  with  all 
my  effects,  to  ber  during  her  lifetime,  and 
to  her  children  after  ber  death.  And  If  she, 
Martba  Ann  Judah,  should  have  no  children 
at  ber  death,  I  do  give  and  bequeath  all 
my  property,  lands,  effects,  money  and  all 
my  estate  to  my  brothers  and  sisters,  or  to 
their  heirs,  to  be  theirs  forever  to  be  equal- 
ly divided  between  -  all  my  brothers  and 
sisters  and  their  heirs."  The  will  was  sign- 
ed by  Katherine  Ann  Stipp  by  her  mark, 
and  there  were  two  witnesses  to  it,  to  wit, 
Isaac  Denson  and  Michael  Stipp;  the  latter 
signing  by  bis  mark.  Tbe  will  in  question, 
with  an  aflJdavlt  by  said  Isaac  Denson  sub- 
scribed and  sworn  to  on  May  29,  1861,  be- 
fore Davis  Harrison,  clerk,  and  three  cer- 
tificates attached,  eacb  dated  July  11,  1904, 
was  recorded  In  tbe  recorder's  office  of  Ma- 


con county  on  Jnly  14.  1904.  Tbe  affidavit 
of  May  29,  1861,  attached  to  the  will,  by 
Denson,  one  of  the  subscribing  witnesses, 
has  as  its  venue  the  state  of  Indiana,  Iaw- 
rence  county,  and  Is  as  follows:  "I  do  sol- 
emnly swear  that  the  foregoing  will  of  the 
testatrix  was  duly  executed  by  her  In  my 
presence  and  in  the  presence  of  Michael 
Stipp,  the  other  subscribing  witness,  who, 
with  myself,  subscribed  our  names  tberete 
at  tbe  request  of  the  said  testatrix,  and  in 
her  presence,  and  in  tbe  presence  of  eacb 
other,  and  that  tbe  said  testatrix  was  at  the 
time  competent  to  devise  ber  property,  and 
not  under  coercion."  The  first  certificate, 
dated  July  11,  1904,  has  tbe  venue  afore- 
said, and  is  by  Boone  Leonard,  clerk  of  the 
circuit  court  of  Lawrence  county  of  Indiana, 
in  which  he  certifies,  "the  foregoing  to  be  a 
true,  perfect  and  complete  copy  of  the  last 
will  and  testament  of  ECatberine  Ann  Stipp, 
now  remaining  on  file  in  my  office,  tbe  same 
being  recorded  in  my  office  In  Will  Becord 
'A'  at  page  ISS;  and  that  said  will  was  duly 
executed  and  proved  agreeably  to  the  laws 
and  usages  of  the  said  State  of  Indiana," 
to  which  is  affixed  tbe  seal  of  the  court,  be- 
sides tbe  signature  of  the  clerk.  The  second 
certificate,  of  July  11,  1004,  has  the  same 
venue,  and  Is  by  James  B.  Wilson,  judge  of 
the  circuit  court  of  Lawrence  county,  who 
certifies  that  said  lieonard,  "whose  name  la 
subscribed  to  the  foregoing  certificate  of 
attestation,  now  is,  and  was  at  the  time  of 
signing  and  sealing  same,  clerk  of  Lawrence 
circuit  court  of  Lawrence  county  aforesaid, 
and  keeper  of  tbe  records  and  seal  thereof, 
duly  elected  and  qualified  to  office;  that  fuU 
faith  and  credit  are,  and  of  right  ought 
to  be,  given  to  all  his  official  acts  aa  such 
in  all  courts  of  record,  and  elsewhere;  and 
that  his  said  attestation  Is  in  due  f<Hrm 
of  law  and  by  the  proper  officer."  The  tblrd 
certificate,  dated  July  11,  1904,  is  signed 
by  Boone  Leonard,  derk  of  said  Lawrence 
connty  circuit  court,  has  tbe  same  venae, 
and  certifies  "that  James  B.  Wilson,  whose 
genuine  signature  appears  to  the  foregoing 
certificate,  was  at  the  time  of  signing  tbe 
same,  judge  of  the  Lawrence  circuit  court 
of  Lawrence  county,  duly  commissioned  and 
qualified;  that  full  faith  and  credit  are, 
and  of  right  ought  to  be  given  to  aU  his 
official  acts  as  such  in  all  courts  of  rec«Kd, 
And  elsewhere." 

'Api>ellees  on  the  trial  below  offered  In 
evidence  a  copy  of  said  will  and  of  the  afil- 
davit  of  probate  by  Isaac  Denson,  as  at- 
tached thereto,  which  copies  of  the  will  and 
of  said  affidavit  are  above  set  forth,  with 
tbe  following  certificates  attached  thereto, 
to  wit  one  certificate  by  Davis  Harrison, 
derk  of  the  court  of  common  pleas  of  Law- 
rence county,  Ind.,  per  Charles  T.  Woolfolk. 
deputy  clerk,  dated  May  29,  1861,  witnessing 
his  hand  and  seal  of  said  court  at -Bedford, 
wherein  said  clerk  certified  "that  the  fore- 
going will  of  Katherine  Ann  Stipp,  deceased. 
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baa  been  admitted  to  probate  before  said 
court  on  this  day;  that  the  same  was  proven 
by  the  oath  of  Isaac  Denson  one  of  the 
subscribing  witnesses  thereto,  and  that  a 
complete  record  of  said  will  and  the  testi- 
mony of  said  witnesses  had  been  dniy  re- 
corded  in  record. book  In  my  ofSce,  entitled 
'Record  of  Wills  A,'  page  188";  also,  a  sec- 
ond certificate  by  Davis  Harrison,  clerk  of 
the  court  of  common  pleas  for  the  county 
of  Lawrence,  Ind.,  dated  July  20,  1861,  wit- 
nessing his  hand  and  the  seal  of  said  court, 
certifying  "that  administration  with  the 
will  annexed  of  the  estate  of  Katherlne 
Ann  Stipp,  late  of  Lawrence  county,  de- 
i^ased,  who  died  testate,  is  granted  to 
Israel  Judah,  and  said  Israel  Judah,  having 
qualified  and  given  bond  as  such  adminis- 
trator, be  is  duly  authorized  to  take  upon 
himself  the  administration  of  such  estate 
according  to  law."  The  copy  of  the  will 
last  mentioned  was  filed  for  record  in  the 
recorder's  office  of  Macon  county  in  book 
11  on  page  318  on  January  27,  1863;  it  be- 
ing agreed  that  said  book  11  in  the  posses- 
sion of  the  circuit  court  clerk  and  ex  officio 
recorder  Is  a  book  kept  and  in  the  possession 
of  the  said  circuit  court  clerk.  In  which  are 
recorded  deeds  and  other  instruments  rela- 
tive to  the  title  of  lands  In  Macon  county,  IlL 
Martha  Ann  Judah  was  a  granddaughter 
of  the  testatrix,  Katherlne  Ann  Stlpp,  and 
resided  In  Lawrence  county,  Ind.,  at  the 
time  of  the  death  of  Katherlne  Ann  Stlpp. 
Martha  Ann  Judah,  the  granddaughter,  was 
lawfully  married  to  Cornelius  Green  in  Law- 
rence county,  Ind.,  on  or  about  November  18, 
1862,  and  she  and  Green  lived  together  as 
husband  and  wife  until  bis  death.  Martha 
Ann  Oreen  (formerly  Martha  Ann  Judah) 
died  at  her  home  in  Lawrence  county  on  or 
about  February  19,  1904.  She  left  surviv- 
ing her,  as  her  only  children,  John  M.  Green, 
James  F.  Green,  and  E!mma  D.  Oreen  Hulse, 
the  appellees  herein.  John  M.  Green  was 
4d  years  old  on  February  11,  1904,  and  re- 
sides at  Pueblo,  Colo.;  James  F.  Oreen  was 
34  years  of  age  on  December  15,  1904,  and 
resides  In  Lawrence  county,  Ind.;  Emma  D. 
Oreen  Hulse,  formerly  Emma  D.  Green,  was 
lawfully  married  to  one  Walford  R.  Hulse 
on  or  about  November  26,  1884,  and  now  sur- 
vives her  husband,  and  is  36  years  old,  and 
resides  in  Iiswrence  county,  Ind.  On  March 
28,  1864,  Martha  Ann  Oreen  (formerly  Mar- 
tha Ann  Judah)  and  (Tornelius  Green,  her  hus- 
band, executed  a  deed  conveying  said  prem- 
ises to  Daniel  Weigel,  which  deed  was  re- 
corded in  the  recorder's  office  of  Macon  coun- 
ty May  14,  1864.  By  the  terms  of  the  latter 
deed,  the  premises  were  conveyed  to  Daniel 
Weigel  and  "his  heirs  and  assigns  forever.  In 
fee  simple  as  a  sure,  perfect  and  absolute 
estate,"  and  contained  a  covenant  that,  at 
the  time  of  the  delivery  thereof,  the  grantors 
were  the  lawful  owners  of  the  premises  and 
seised  thereof  In  fee  simple  absolute,  and 
that  they  would  warrant  and  defend  the  saiAe 


in  the  quiet  and  x>eaceable  possession  of  said 
Weigel,  his  heirs  and  assigns  forever.  Daniel 
Weigel  entered  into  possession  of  the  said 
premises  under  said  deed,  and  claimed  the 
ownership,  and  continued  in  possession  there- 
of, until  be  died  Intestate  In  the  year  1885, 
and,  during  the  time  of  his  possession,  paid 
all  the  taxes  levied  or  assessed  against  said 
land.  Daniel  Weigel  left  three  sons,  Henry 
D.,  Martin,  and  Solomon.  The  Interests  of 
the  two  sons  Martin  and  Solomon  have  been 
conveyed  to  the  third  son,  the  appellant,  Hen- 
ry D.  Weigel.  About  the  time  of  the  death 
of  Daniel  Weigel  Henry  and  Martin  conveyed 
their  Interests  in  said  premises  to  Solomon 
Weigel,  who  then  entered  Into  possession 
thereof,  and  remained  In  possession  until 
July  28,  1889,  and  during  that  time  paid  all 
taxes  against  the  land.  When  Solomon  Wei- 
gel died  on  July  28,  1899,  be  was  a  bache- 
lor, and  died  Intestate,  leaving  as  bis  only 
next  of  kin  and  heirs  at  law  his  brothers,  Hen- 
ry D.  Weigel  and  Martin  Weigel,  who  entered 
into  possession  of  said  premises,  and  contin- 
ued in  such  possession,  until  September  15, 
1900,  and  during  that  time  paid  all  the  taxes. 
On  September  15,  1900,  Martin  Weigel  con- 
veyed all  his  interest  In  said  premises  to  the 
appellant,  Henry  D.  Weigel,  who  has  had 
the  possession  thereof,  and  paid  all  the 
taxes  thereon  up  to  the  time  of  the  begin-* 
nlng  of  this  suit. 

Walters  &  Latham,  for  appellant  Nelson 
&  Whitley  and  Alexander  &  Harris,  for 
appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
First.  The  appellant,  against  whom  the  pre- 
sent action  of  ejectment  is  brought,  sets  up 
section  6  of  the  limitation  act  as  a  defense. 
He  claims  that,  under  the  deed  dated  March 
28,  1864,  executed  by  Martha  Ann  Green  and 
her  husband,  Cornelius  Green,  to  Daniel 
Weigel,  appellant's  father,  of  Macon  coimty, 
111.,  as  color  of  title,  his  father  and  his  broth- 
ers and  himself  have  been  in  possession  of 
the  premises,  and  paid  all  taxes  legally  as- 
sessed thereon,  for  more  than  seven  years, 
and  are  therefore  the  owners  of  the  premises. 
It  is  not  denied  that,  under  the  terms  of  the' 
will  of  Katherlne  Ann  Stipp,  who  died  on 
March  31,  1861,  her  granddaughter,  Martha 
Ann  Judah,  was  vested  only  with  a  life  estate 
In  the  property.  The  appellees,  as  children 
of  Martha  Ann  Oreen  (formerly  Martha  Ann 
Judah),  were  remaindermen  or  reversioners, 
entitled  to  the  remainder  or  reversion  in  the 
land  at  the  time  of  the  expiration  of  the  life 
estate  of  their  mother.  Martha  Ann  Oreen 
did  not  die  until  February  19,  1904,  and 
therefore  the  life  estate  did  not  end  until 
the  latter  date.  This  ejectment  suit  was  be- 
gun by  the  appellees,  as  such  remaindermen, 
on  July  28,  1904,  and  therefore  it  cannot  be 
said  that  they  have  been  guilty  of  any  laches 
In  bringing  suit  for  the  property  since  the 
falling  In  of  the  life  estate.  When  the  deed 
of  March  28,  18C4,  was  executed. 
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Ann  Green,  the  owner  of  the  life  estate, 
and  her  husband  Cornelius  Green,  to  Daniel 
Welgel,  the  latter  became  vested  only  with 
the  Interest  that  Martha  Ann  Green  then 
owned,  and,  as  that  Interest  was  only  a  life 
estate,  Daniel  Welgel  only  received  by  his 
deed  an  estate  In  the  property  for  the  life 
of  Martha  Ann  Green.  Although  the  deed 
on  Its  face  purported  to  convey  the  fee,  It,  as 
matter  of  fact,  only  conveyed  the  life  estate 
of  Martha  Ann  Green. 

Appellant,  by  the  death  of  his  father,  Dan- 
iel Welgel,  and  by  the  death  of  his  brother 
Solomon  Welgel  and  the  conveyances  men- 
tioned in  the  statement  preceding  this  opin- 
ion, took  no  other  estate  in  the  property,  and 
never  had  any  other  estate  in  the  property, 
than  that  which  his  father  obtained  by  the 
deed  of  March  28,  1864,  to  wit,  an  estate  for 
the  life  of  Martha  Ann  Green.  It  follows 
that  the  possession  of  the  land  by  appellant 
and  his  father  and  brothers  was  merely  the 
possession  of  tenants  for  life,  and  cannot  be 
adverse  to  appellees,  who  are  the  remainder- 
men or  reversioners.  This  is  so,  even  though 
the  conveyance  to  Daniel  Welgel  purported 
to  pass  the  absolute  title  to  the  property. 
The  possession  of  Daniel  Welgel,  purchaser 
from  the  tenant- for  life,  and  that  of  his  son 
holding  under  him,  was  not  and  could  not  be, 
during  the  continuance  of  the  life  estate, 
adverse  to  the  appellees  as  remaindermen, 
80  as  to  set  the  statute  of  limitations  running 
against  them.  It  Is  only  since  the  d^iath  of 
Martha  Ann  Green  on  February  19,  1904, 
when  the  life  estate;  fell  In,  that  the  posses- 
sion became  adverse  to  the  appellees.  The 
possession  of  the  tenant  for  life  or  bis  voidee 
during  the  continuance  of  the  life  tenancy  is, 
in  contemplation  of  law,  the  possession  of 
the  remainderman  or  reversioner,  and  the 
latter  cannot,  during  the  life  of  the  person  for 
whose  life  the  life  estate  Is,  bring  an  action 
against  the  person  in  possession  under  such 
life  tenant  to  recover  possession  of  the  prem- 
ises. Turner  v.  Hause,  190  111.  464,  66  N.  B. 
446,  and  cases  therein  referred  to  and  quoted 
from.  In  Mettler  r.  Miller,  129  111.  630,  at 
page  042,  22  N.  B.  629  at  page  632,  it  was 
said;  "All  statutes  of  limitation  are  based 
on  the  theory  of  laches,  and  no  laches  can  be 
Imputed  to  one  who  has  no  remedy  or  right 
of  action."  Appellees  had  no  remedy  or  right 
of  action  imtil  February  19,  1904,  and  there- 
fore the  bar  of  the  statute  could  not  begin 
to  nm  against  them  until  that  time.  This 
is  the  express  provision  of  section  8  of  the 
limitation  law,  which  must  be  construed  in 
connection  with  section  6  of  tliat  act  Sec- 
tion 3  provides  that,  "when  the  party  claims 
by  force  of  any  remainder  or  reversion,  his 
right,  so  far  as  it  is  affected  by  the  limita- 
tion herein  prescribed,  shall  be  deemed  to 
accrue  when  the  intermediate  or  precedent 
estate  would  have  expired  by  its  own  limita- 
tion." 2  Starr  &  0.  Ann.  St  (2d  Ed)  1896, 
p.  2603,  c.  83,  par.  a 

It  makes   no   difference  that  the   taxes 


were  paid  by  Daniel  Welgel  and  hla  aons^ 
including  the  appellant,  because  "it  was  the 
lagal  duty  of  the  tenant  for  life  to  pay  the 
taxes,  and  by  discharging  that  duty  he  oonld 
■ciiuire  no  right  against"  appellees  as  re- 
maindermen. Hlggins  T.  Crosby,  40  111.  260; 
Prettyman  v.  Walston,  34  UL  176;  Waldo 
V.  Cummlngs,  46  111.  421.  Mor  does  it  make 
any  difference  that  certain  improvements 
were  made  by  the  appellant  upon  the  prop- 
erty. In  Hagan  v.  Varney,  147  111.  2S1,  at 
page  292,  35  N.  B.  219  at  page  222,  we  said: 
"Nor  can  a  life  tenant  by  placing  perma- 
nent Improvements  on  the  land,  however 
much  they  may  enhance  the  value  of  the 
estate,  create  any  charge  for  the  moneys 
thus  expended  against  the  remaindermoi. 
Such  improvements  must  be  deemed  to  have 
been  made  by  the  life  tenant  for  his  own 
benefit  and  enjoyment  during  the  pendency 
of  bis  own  estate,  and  upon  the  termination 
of  the  life  tenancy  they,  being  a  part  of 
the  realty,  pass  as  such  to  the  one  in  whom 
the  remainder  la  vested,  and  he  takes  them 
without  any  liability  to  recompense  the  life 
tenant  for  his  expenditures."  In  view  of 
the  principles  thus  announced,  it  follows  that 
appellees  were  the  owners  of  the  property, 
as  found  by  the  trial  court  snd  that  the 
appellant  is  not  in  a  position  to  set  up  the 
bar  of  the  statute  of  limitations  as  a  de- 
fense. 

Second.  It  is  said,  however,  by  counsel  for 
appellant  that  neither  Daniel  Welgel,  gran- 
tee in  the  deed  of  March  28,  1864,  nor  any 
of  those  holding  under  him,  had  notice  that 
there  was  an  outstanding  life  estate  in  Mrs. 
Martha  Ann  Green,  or  that  the  appellees 
were  owners  of  the  remalndw  or  reversion 
after  the  expiration  of  such  life  estate. 
In  support  of  the  position  that  notice  is 
necessary  in  such  a  case,  appellant's  coun- 
sel refer  to  four  cases  decided  by  this  court 
to  wit  Dugan  V.  FoUett  100  111.  581 ;  Safford 
T.  Stubbs,  117  111.  389,  7  N.  B.  663 ;  Borgett 
T.  Taliaferro,  118  UL  603,  9  N.  B.  334:  and 
Lewis  V.  Pleasants,  143  IlL  271,  30  N.  E. 
323,  32  N.  B.  384.  The  case  of  Safford  t. 
Stubbs,  supra,  was  explained  and  dlstlngulah- 
ed,  and  shown  to  be  consistent  with  the 
views  herelnbef<»e  expressed  in  the  case  of 
MetUer  v.  Miller,  129  IlL  630,  22  N.  B.  629. 
In  Mettler  v.  Miller,  supra,  it  was  said  that 
the  case  of  Safford  v.  Stubbs,  supra,  is  but 
the  recognition  of  a  rule,  which  la  held  in 
many  adjudicated  cases,  and  is  thus  fornm- 
lated  in  Barrett  t.  Stradl,  73  Wis.  885,  41 
N.  W.  439,  9  Am.  St  Bep.  795:  "When  a 
person  enters  under  a  deed  from  the  person 
who  holds  the  life  estate,  which  on  its  face 
conveys  an  estate  in  fee,  and  when  the  gran- 
tor intends  to  convey  the  fee,  and  the  gran- 
tee supposes  he  is  getting  a  conveyance  of 
the  fee,  the  person  entering  under  audi  deed 
holds,  in  fact  adversely  to  all  the  world; 
but  be  cannot  avail  himself  of  the  rights 
of  an  adverse  possession,  under  the  statute, 
as   against  the   remainderman,   during  the 
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life  of  the  owner  of  tlte  life  estate,  bat  Im- 
mediately npon  the  death  of  the  ijerson  hold- 
ing th6  life  estate,  such  possession,  if  con- 
tinned,  becomes  adverse  to  the  remainder- 
man." Ab  to  the  case  of  Bnrgett  ▼.  Talia- 
ferro, supra,  we  discoTer  notlilng  in  that 
case  bearing  npon  the  question  involved  here. 
In  the  cases  of  Dngan  v.  FoUett,  supra, 
and  Lewis  v.  Pleasants,  supra,  the  attention 
of  the  court  does  not  seem  to  have  been 
called  to  the  phraseology  of  clauses  2  and 

5  of  section  3  of  the  limitation  act.    2  Starr 

6  C.  Ann.  St  1896  (2d  Bd.)  p.  2603,  c.  83, 
par.  8.  The  language  of  those  clauses  is 
positive  to  the  etFect  that  the  right  of  entry 
of  the  remainderman  will  be  deemed  to  ac- 
cme  only  when  the  precedent  estate  expires 
by  its  own  limitation.  The  provisions  of 
section  3  are  not  qualified  by  any  statement 
or  intimation  that  the  party  In  possession 
shall  or  shall  not  have  notice  of  the  rights 
of  the  remainderman  or  of  the  owner  of  the 
precedent  estate.  And  It  Is  clear  .that  a 
right  of  entry  cannot  be  barred  until  such 
right  has  accrued.  The  facts  in  Dugan  v. 
PoUett,  supra,  were  peculiar,  In  that  the 
parties,  claiming  by  reason  of  possession  and 
payment  of  taxes  under  color  of  title,  were 
the  owners  In  fee  of  one-half  of  two  of  the 
tracts  there  involved  and  of  an  undivided 
Interest  in  the  third  tract,  and  were  there- 
fore tenants  In  common  with  the  remain- 
dermen, and  It  is  there  said  (page  S88) : 
"It  follows  that  appellants  and  those  under 
whom  they  claim  have,  since  their  respective 
titles  accrued,  been,  and  are  now,  tenants 
In  common  with  the  appellees.  Hence,  in 
determining  whether  the  statute  of  limita- 
tions is  a  bar  to  the  present  proceeding. 
It  is  proper  to  keep  this  relation  of  the 
parties  In  view.  The  general  rule  unques- 
tionably Is  that  the  statute  does  not  run  as 
between  tenants  in  common,  on  the  ground, 
in  pert,  tbat  the  possession  of  one  tenant. 
In  contemplation  of  law.  Is  the  possession 
of  the  others,  and  this  is  especially  so  where 
all  the  parties  derive  title  from  the  same 
deed  or  conveyance."  The  case  of  Lewis  v. 
Pleasants,  supra,  was  also  peculiar  In  Its 
facts,  inasmuch  as,  in  the  main  opinion  In 
tbat  case,  tbe  Instrument  relied  upon  as  color 
of  title  was  not  a  deed  from  the  owner 
of  the  life  estate,  but  a  tax  deed,  and  In 
tbat  case  it  was  said  as  to  tbe  title  of  Mrs. 
Lewis,  who  held  only  a  life  estate,  as  fol- 
lows (page  287  of  143  111.,  page  328  of  30 
M.  B.):  "If  the  only  title  or  apparent  title 
of  Mrs.  Lewis  to  the  lands  in  question  at  the 
time  of  tbe  execution  by  her  of  said  convey- 
ances had  been  that  derived  from  the  will  of 
her  husband,  It  might  perhaps  be  question- 
able whether  the  possession  of  her  grantees 
would  have  been  adverse  to  the  owners  of 
the  reversion,  so  as  to  bar  the  latter  under 
the  seven-years  statute  of  limitation."  The 
will  of  the  husband  in  the  latter  case  had 
devised  his  land  to  bis  widow  and  the  heirs 
of  her  body,  and  so  It  was  held  tbat,  under 


section  6  of  the  statute  relating  to  convey- 
ances, the  devise  vested  In  her  only  a  life 
estate,  with  remainder  in  fee  to  the  heirs 
of  her  body,  leaving  the  reversion.  In  case 
of  an  entire  failure  of  Issue,  In  tb»  helrs- 
at-law  of  the  devisor.  But.  if  the  cases 
referred  to  by  counsel  do  support  the 
position  that  the  party  in  possession  of  the 
property,  In  such  a  case  as  the  one  at  bar, 
under  color  of  title,  can  set  up  the  statute 
of  llmltattons  as  a  defense,  if  be  has  no 
notice  of  the  will  or  instrument  creating 
tbe  life  estate  or  tbe  estate  of  remainder 
or  reversion,  still  we  think  that,  under  the 
facts  here,  Daniel  Welgel  and  those  holding 
under  him  must  be  regarded  as  having  notice 
of  the  existence  of  the  life  estate  and  of 
the  rights  of  the  remaindermen. 

Third.  It  may  be  that  the  copy  of  the  will 
of  Katherine  Ann  Stlpp,  which  was  filed  for 
record  in  Macon  county  on  January  27,  1863. 
and  was,  therefore,  on  record  when  Daniel 
Welgel  received  .the  deed,  dated  March  28, 
1864,  may  not  have  been  properly  authenti- 
cated as  a  foreign  will  under  the  act  of 
Congress,  so  as  to  operate  as  constructive 
notice  thereof  to  Daniel  Welgel;  the  will  of 
Katherine  Ann  Stlpp  having  been  executed 
and  admitted  to  probate  in  Lawrence  county, 
Ind.  In  Harrison  v.  Weatherby,  180  IlL  418, 
64  N.  B.  237,  it  was  held  that  a  copy  of 
a  foreign  will,  although  recorded  will  not 
operate  as  contitmctlve  notice,  unless  It  la 
authenticated  and  certified  In  the  manner,  re- 
quired by  section  0  of  tbe  Illinois  act  in 
regard  to  wills.  Starr  &  O.  Ann.  St  1896, 
p.  4040,  c.  148.  While,  however,  such  a  copy 
will  not  operate  as  constructive  notice,  yet  If 
Daniel  Welgel  had  had  actual  notice  of  tbe 
will  of  Mrs.  Stlpp,  it  would  make  no  differ- 
ence that  the  copy,  of  which  be  had  notice, 
was  not  properly  authenticated  as  a  foreign 
will.  So,  If  there  were  circumstances  to  put 
Daniel  Welgel,  or  those  holding  under  blm, 
upon  inquiry  as  to  the  existence  of  such  will, 
bis  position  is  no  different  from  what  It 
would  have  been  If  he  had  bad  actual  notice. 
The  deed,  dated  March  28, 1864,  from  Martha 
Green  and  her  husband,  Cornelius  Oreen.  to 
Daniel  Welgel,  begln»  as  follows:  "Know  all 
men  by  these  presents  that  we,  Martha 
Oreen  [formerly  Martha  A.  Judah,  the  only 
heir  and  legatee  of  Katherine  Stlpp,  late  of 
Lawrence  county  in  the  State  of  Indiana,  de- 
ceased], and  her  husband,  Gomellns  Oreen. 
of  the  county  of  Jackson  in  said  state,  *  *  • 
do  hereby  grant  bargain,  sell"  etc  When 
Daniel  Welgel  accepted  this  deed,  the  title 
to  the  property  of  record  was  In  E^atherlno 
Ann  Stlpp,  and  there  was  no  conveyance  from 
Katherine  Ann  Stlpp  to  Martha  Ann  Green, 
the  grantor  of  Daniel  Welgel.  In  other 
words,  there  was  a  break  in  the  title,  and  it 
was  for  Daniel  Welgel  to  inquire  and  ascer- 
tain for  himself  bow  the  title,  whicb  was  of 
record  in  Katherine  Ann  Stlpp,  had  passed 
into  bis  grantor,  Martha  A.  Green.  The 
language,  above  quoted,  from 
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vised  Welgel  that  Eatberine  Stipp  was  dead, 
because  she  is  spoken  of  as  "late  of  Law- 
rence county  in  the  State  of  Indiana,  de- 
ceased." He  was  also  thereby  advised  that 
her  residence  was  Lawrence  county,  Ind. 
He  was  also  therein  advised,  by  the  use  of 
the  word  "legatee,"  that  Katherlne  Stipp  had 
left  a  will,  because  Martha  Green,  formerly 
Martha  A.  Judah,  is  referred  to  as  the  only 
heir  and  legatee  of  Katherlne  Stipp.  The 
property  conveyed  by  this  deed  was  real 
estate,  and,  although  "legatee"  Is  generally 
the  word  applied  in  wills  to  indicate  the 
taker  of  personal  property,  yet  at  some- 
times, when  osed  in  connection  with  the 
description  of  land,  has  the  meaning  of 
devisee.  In  18  Am.  &  Eng.  Ency.  of  Law 
(2d  Ed.)  p.  821,  it  is  said:  "The  word 
'legatee'  means  in  legal  acceptation  a  donee 
of  personal  or  movable  estate,  but  it  may 
mean  a  donee  of  real  estate  whenever  the 
testator  plainly  xised  it  in  that  sense."  In 
Chandler's  Appeal,  34  Wis.  512,  it  was  said: 
"The  term  'legatee'  is  sometimes  used  by  un- 
professional persons  in  a  much  broader  sense 
than  that  above  stated.  It  is  not  infrequent- 
ly used  as  synonymous  with  'devisee,'  and 
such  use  is  sanctioned  by  lexicographers. 
Chattels  are  bequeathed  to  a  legatee,  and  real 
estate  is  devised  to  a  devisee ;  yet,  according 
to  Webster's  Dictionary,  the  verba  'bequeath' 
and  'devise'  are  synonyms."  The  term 
"legatee,"  as  used  in  a  will,  may  embrace  a 
donee  of  real  property  by  devise,  and  there  is 
no  reason  why  the  term  "legatee,"  when  used 
in  a  deed,  may  not  for  the  same  reason  em- 
brace a  donee  of  real  property  by  devise. 
Laing  v.  Barbour,  119  Mass.  523;  Den  v. 
Mitchell,  6  N.  C.  228,  5  Am.  Dec.  527;  Wil- 
liams V.  HcComb,  38  N.  C.  450;  Tucker  v. 
Tucker,  40  N.  C.  84.  The  terms  "legatee" 
and  "devisee"  are  more  strictly  interpreted 
as  referring,  the  one  to  personalty,  and  the 
other  to  realty,  in  the  construction  of  statutes 
than  in  the  construction  of  wills  and  deeds. 
18  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p. 
821,  and  cases  referred  to  in  notes.  In 
Russell  V.  Russell,  86  N.  Y.  582,  93  Am. 
Dec.  540,  a  testator  by  his  will  gave  all 
his  real  and  personal  estate  to  his  wife  during 
her  life  or  widowhood,  with  remainder  to  his 
four  children.  By  a  codicil  the  testator  gave 
power  to  his  wife  to  sell  and  dispose  of  his 
real  estate,  or  any  part  thereof,  as  she  should 
deem  most  expedient  and  for  the  best  inter- 
ests of  all  his  legatees ;  and  it  was  held  that, 
by  the  expression  "legatees."  the  testator  In- 
tended to  designate  his  four  children,  whom 
he  had  named  in  the  body  of  the  will  as 
those  to  whom  he  devised  and  bequeathed 
the  residue  of  his  estate,  real  and  personal, 
after  the  death  of  his  wife.  18  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  pp.  821,  822,  note  1.  In 
Doyle  V.  Teas,  4  Scam.  202,  in  speaking  of 
what  circumstances  should  put  a  subsequent 
purchaser  upon  inquiry,  it  was  said  (page 
250):  "It  Is  BufBcIent  if  the  channels,  which 
would  have  led  him  to  the  truth,  were  open 


before  him,  and  his  attention  so  directed  that 
they  would  have  been  seen  by  a  ^lan  of 
ordinary  prudence  and  caution,  if  he  was 
liable  to  suffer  the  consequences  of  his 
ignorance.  The  law  will  not  allow  him  to 
shut  his  eyes  when  his  ignorance  is  to  benefit 
himself  at  the  expense  of  another,  when  be 
would  have  had  them  open  and  inquiring,  bad 
the  consequences  of  his  Ignorance  been  detri- 
mental to  himself,  and  advantageous  to  the 
other." 

A  purchaser  of  land  is  always  chargeable 
with  the  knowledge  of  whatever  facts  are 
suggested  by  the  recitals  in  his  title  papers. 
If  title  papers  give  notice  of  facts  which 
would  put  a  reasonably  prudent  man  upon 
inquiry  that  would  lead  to  such  knowledge, 
the  purchaser  is  chargeable  tberewiib. 
Knowles  v.  Williams,  58  Kan.  221, 48  Pac.  8X. 
In  the  case  at  bar  the  recitals  in  the  deed 
to  Daniel  Welgel  suggested  the  existence  of 
Katherlne  Ann  Stipp's  will  In  Lawrence 
county;  Ind.  These  recitals  gave  such  notice 
of  the  existence  of  such  will  as  would  have 
put  a  reasonably  prudent  man  upon  inquiry, 
and  such  inquiry  would  have  led  to  the 
knowledge  of  the  contents  of  that  will,  either 
as  probated  in  Lawrence  county,  Ind.,  or  as 
recorded  in  Macon  county,  111.  Whatever  is 
suflSclent  to  put  a  subsequent  purchaser  upon 
inquiry  as, to  the  rights  of  others  most  be 
considered  legal  notice  to  him  of  those  rights. 
Hatch  V.  Bigelow,  39  111.  546;  Babcock  v. 
Llsk,  57  111  327;  Shepardson  v.  Stevens,  71 
111.  646;  Bent  v.  Coleman,  89  111.  364;  Citi- 
zens' Nat.  Bank  v,  Dayton,  116  IlL  257,  4 
N.  E.  492. 

Fourth.  Counsel  for  the  appellant,  however, 
insist  that  Daniel  Welgel  had  a  right  to  rely 
upon  the  statement  in  the  recitals  of  the  deed 
to  the  effect  that  Martha  A.  Green  (formerly 
Martha  A.  Judah)  was  "the  only  heir  and 
legatee  of  Katherlne  Stipp."  He  was  not 
justified  in  relying  upon  the  representation  of 
his  grantor  that  the  person  named  was  the 
only  heir  and  legatee  of  Katherlne  Stipp.  In 
Buchanan  v.  International  Bank,  78  IlL  500. 
it  was  said  (page  504),  in  regard  to  a  party 
who  claimed  to  have  been  an  innocent  pur- 
chaser, that  "he  had  no  right  to  rely  upon 
the  representations  of  Walker  in  r^ard  to 
the  title  to  the  premises,  and,  if  be  saw 
proper  to  do  so  without  consulting  the  record. 
which  was  open  to  his  inspection,  it  was  at 
his  own  peril."  Inasmuch,  therefore,  as 
there  was  that  in  the  recitals  of  the  deed 
which  was  sufQcient  to  put  Daniel  Weigel  on 
inquiry  as  to  the  existence  of  the  will  in 
question,  and  inasmuch  as,  under  the  author- 
ities, that  which  was  sufficient  to  put  bim 
upon  inquiry  as  to  the  existence  of  such  will 
must  be  considered  as  legal  notice  to  him 
thereof,  it  cannot  be  said  that  under  the 
facts  shown  by  tliis  record,  he  did  not  have 
legal  notice  of  the  will  of  Katherlne  Ann 
Stipp,  and,  this  being  so,  of  the  existence  of 
a  life  estate  In  Martha  A.  Green,  and  of  aa 
estate  of  remainder  or  reversion  in  appellees. 
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the  children  of  Martha  A.  Green.  In  any 
view  which  we  can  take  of  this  case,  we  are 
forced  to  the  conclusion  that  the  Judgment  of 
the  trial  court  was  correct,  and  that  the 
present  appellees  were  entitled  to  recover  the 
possession  of  the  property. 

Accordingly  the  Judgment  of  the  circuit 
court  of  Macon  county  Is  affirmed. 

Judgment  afBrmed. 


(218  111.  220) 

MILLER  et  aL  v.  PENNINGTON  et  al. 
(Supreme  Court  of  Illinois.    Oct   Zi,    1905.) 

1.  Bastabds — ^LEorriHACT — Mabbiaob  cv  Pab- 

ENTS. 

Bastardy  Act  (Hurd's  Rev.  St  1899.  p. 
/oo,  c  17)  8  15,  provides  that  if  the  mother 
of  any  bastard  child  and  the  reputed  father 
shall  at  any  time  after  the  birth  of  the  child 
Intermarry,  the  child  shall  be  deemed  legitimate. 
!*»*«*«<:',  I>escent  (Hurd's  Rev.  St  1899,  p. 
TOS,  c.  89)  8  3,  provides  that  an  illegitimate 
child  whose  parents  have  intermarried  and 
whose  father  has  acknowledged  him  or  her  as 
his  child  shall  be  considered  legitimate.  Held 
that  where  there  has  been  a  judicial  finding 
as  to  the  paternity  of  the  child,  the  marriage 
of  the  parents  renders  the  child  legitimate  un- 
der the  bastardy  act  without  any  acknowledg- 
ment of  paternity ;  but  such  acknowledgment 
is  necessary,  in  order  to  estahlish  legitimacy 
under  the  statute  of  descents. 

[Ed.  Note. — For  cases  In  point  see  voL  6, 
Cent  Dig.  Bastards,  U  14-17,  263.] 

2.  Saue. 

The  fact  that  an  Illegitimate  child  was  the 
result  of  adulterous  intercourse  does  not  pre- 
clude his  legitimation  under  Hurd's  Rev.  St 
1899,  p.  653,  c.  39,  S  3,  providing  that  an  illegit- 
imate child  whose  parents  have  intermarried 
and  whose  father  has  acknowledged  him  or  her 
as  his  child  shall  be  considered  legitimate. 

[Bid.  Note. — For  cases  in  point  see  voL  6, 
Cent  Dig.  Bastards,  i  14.] 

3.  Saio — Orai,  AcKNowusDOJonrr  of  Chiui. 

Under  Hurd's  Rev.  St  1899,  p.  653,  c.  39, 
i  S,  providing  that  an  illegitimate  child  whose 
parents  have  intermarriedr  and  whose  father 
has  acknowledged  him  or  her  as  his  child 
shall  be  considered  Intimate,  a  parol  acknowl- 
edgment of  paternity  and  the  intermarriage  of 
the  parents  will  legitimatize  the  child  and  en- 
title it  to  inherit  irrespective'  of  the  purpose 
of  the  acknowledgment  or  subsequent  declara- 
tions of  the  parents. 

(I<d.  Note. — For  cases  In  point,  see  toL  6, 
Cent  Dig.  Bastards,  i  263.] 

Appeal  from  (Jlrcult  Court,  Wayne  County; 
X  R.  Crelghton,  Judge. 

Bill  by  Alexander  Miller  and  others  against 
Uriah  Pennington  and  otbera  From  a  decree 
dismissing  the  bill  as  to  certain  complain- 
ants, they  appeal.    Reversed. 

Rehearing  denied  December  12,  1906. 

Organ  &  Elliott  and  William  T.  Bonbam, 
for  appellants.  J.  R.  Holt,  George  W.  Johns, 
and  Crelghton  &  Thomas,  for  appellees. 

CARTWRIOHT.  C.  J.  Alocander  Miller 
and  Rnsaw  Miller,  the  ai^pellants,  and  their 
motber,  Betsy  Pennington,  widow  of  Anthony 
Pennington,  deceased,  filed  their  bill  in  this 
case  In  the  circuit  et-vnt  of  Wayne  connty 
against  the  appellees,  who  .were  children  and 


grandchildren  of  said  Anthony  Pennington, 
praying  for  the  assignment  of  dower  and 
homestead  to  said  Betsy  Pennington  In  the 
lands  of  which  Anthony  Pennington  died 
seised,  and  for  partition  of  said  lands  among 
appellants  and  appellees  as  helrs-at'Iaw.  The 
adult  defendants  answered,  admitting  the 
death  of  Anthony  Pennington,  that  he  was 
seised  of  the  lands  described  in  the  bill,  and 
that  the  complainant  Betsy  Pennington  was  . 
Ills  widow  and  entitled  to  dower  and  home- 
stead, but  denying  that  her  children,  Alex- 
ander Miller  and  Rusaw  Miller,  were  children 
and  heirs  of  Anthony  Pennington.  The  minor 
defendants,  by  their  guardian  ad  litem,  filed 
a  formal  answer,  neither  admitting  nor  deny- 
ing the  allegations  of  the  bill,  but  calling  for 
proof.  Repllcationa  having  been  filed,  the 
cause  was  heard  and  a  decree  was  entered 
assigning  homestead  and  dower  to  Betsy  Pen- 
nington, but  dismissing  the  bill  as  to  the  com- 
plainants Alexander  Miller  and  Rusaw  Miller. 
The  record  has  been  brought  to  this  court 
by  appeal. 

The  facts  proved  at  the  hearing  are  as  fol- 
lows: In  the  year  1864  Anthony  Pennington, 
a  farmer  and  stock  dealer,  was  living  with 
his  first  wife,  Phoebe  Pennington,  and  they 
had  four  children.  Betsy  Miller  was  an  un- 
married woman  and  cousin  of  Phoebe  Pen- 
nington. Rusaw  Miller  and  Alexander  Miller, 
who  will  be  hereafter  termed  the  complain- 
ants, were  bom  to  her, — ^Rusaw  on  March  14, 
1864,  and  Alexander  on  April  24,  1865,— and 
Anthony  Pennington  was  their  natural  father. 
Subsequently  four  more  children  were  born 
to  Anthony  Pennington  and  his  said  first 
wife.  Phoebe  Pennington,  the  first  wife,  hav- 
ing died,  Anthony  Pennington  married  Betsy 
Miller,  the  mother  of  the  complainants,  on 
April  2,  1902,  and  be  lived  with  her  as  his 
wife  until  his  deatli,  on  September  9,  1904. 
Prior  to  the  death  of  his  first  wife  he  fre- 
quently denied  the  paternity  of  the  children, 
but  when  he  determined  to  marry  their 
mother,  and  after  the  marriage,  from  time  to 
time  and  within  a  short  time  before  his  death, 
he  acknowledged  to  many  different  persons 
that  they  were  his  children.  He  told  several 
persons  that  he  was-  going  to  marry  Betsy 
Miller,  that  they  were  his  children,  and  he 
thought  be  was  doing  right  When  be  went 
to  the  Justice  to  get  the  license  and  procure 
bis  attendance  at  the  ceremony,  be  told  the 
Justice  be  wanted  him  to  come  down  and 
marry  him,  that  he  thought  it  was  the  right 
thing  for  bim  to  do,  and  that  the  complain- 
ants were  bis  children.  After  the  marriage, 
at  different  times,  be  made  the  same  state- 
ments as  to  the  parentage  of  the  complain- 
ants, with'  expressions  of  opinion  that  be  bad 
done  right  in  marrying  their  mother,  saying 
that  after  Phoebe  died  he  concluded  to  marry 
Betsy,  and  that  he  did  not  think  It  any  more 
than  right  that  he  should  marry  her.  These 
acknowledgments  were  made  to  about  25  dis- 
interested persons  who  testified  in  the  case. 

There  was  also  evidence  of  otbetiWiUiesae^,^ 
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not  so  nnmerons  and  several  of  wliom  were 
relatives  of  his  first  wife's  dilldren,  that  An- 
thony Pennin^on  denied  to  them  that  he 
was  the  father  of  complainants,  and  these 
denials  were  made  both  before  and  after  he 
married  their  mother.  It  appears  that  he  was 
somewhat  addicted  to  the  nse  of  Intoxicating 
liquors,  and  that  he  was  more  likely  to  refer 
to  the  subject  of  the  paternity  of  the  children 
and  his  marriage  to  their  mother  at  times 
when  he  had  been  drinking  to  some  extent, 
which  was  perhaps  natnral  enough,  but  it  is 
very  clear  from  the  evidence  that  at  such 
times  he  was  entirely  capable  of  intelligently 
making  the  acknowledgment  He  made  the 
statements  to  some  witnesses  when  he  had 
not  been  drinking  and  to  others  when  he  had, 
bnt  he  was  a  capable  business  man  of  con- 
siderable property,  a  stock  buyer  and  farmer, 
and  the  force  of  his  statements  and  acknowl- 
edgment Is  In  nowise  affected  by  the  fact  that 
on  some  occasions  he  had  been  drinking. 

At  the  common  law,  an  illegitimate  was  of 
kin  to  no  one,  and  therefore  was  Incapable 
of  being  the  heir  of  any  person,  and  the  com- 
mon law  was  in  force  in  this  state  until 
(Ranged  by  statute.  Blacklaws  v.  Milne,  82 
111.  605, 15  Am.  Rep.  839.  But  this  state,  like 
many  others,  has  abrogated  the  common-law 
rule  by  statute.  The  civil  law,  which  Is  now 
recognized  as  more  humane  and  just  than 
the  common  law,  enabled  the  father  of  an 
illegitimate  child  to  make  some  reparation  by 
securing  to  the  innocent  and  unfortunate  the 
rights  of  inheritance  to  which  It  Is  naturally 
entitled.  There  were  several  methods  under 
the  dvll  law  by  which  an  Illegitimate  child 
might  be  made  Intimate,  one  of  which  was 
the  mere  marriage  of  the  father  and  mother, 
and  In  some  states  their  marriage  alone,  with- 
out any  acknowledgment  of  paternity,  has 
this  effect  In  othws,  children  bom  out  of 
wedlock  become  legitimate  by  the  marriage 
of  their  parents  and  the  recognition  of  the 
children  by  the  parents  as  their  own.  In 
others,  the  subsequent  marriage  and  recogni- 
tion by  the  father,  before  or  after  marriage, 
is  sufficient,  and.  In  others,  the  acknowledg- 
ment Is  required  by  the  statute  to  be  in  writ- 
ing. By  our  statute  two  of  these  methods 
have  been  adopted  as  applied  to  different  con- 
ditions. Where  there  has  been  a  judicial 
finding  of  the  paternity  of  the  child,  the  mar- 
riage of  the  parents  without  any  acknowledg- 
ment of  paternity  renders  the  child  legitimate. 
Section  16  of  the  bastardy  act  provides  that 
If  the  mother  Of  any  bastard  child  and  the 
reputed  father  shall,  at  any  time  after  the 
birth  of  the  child.  Intermarry,  the  child  shall 
In  all  respects  be  deemed  and  held  legitimate. 
Hurd's  Rev.  St  1899,  p.  206,  C.  17.  Other 
cases  of  illegitimacy  are  provided  for  by  the 
statute  of  descent  Section  8  of  that  act  Is 
as  follows:  "An  illegitimate  child,  whose 
parents  have  intermarried  and  whose  father 
has  acknowledged  him  or  her  as  his  child, 
shall  be  considered  legitimate."  Hurd's  Rev. 
St  1899,  p.  658,  c.  89.    The  righto  of  the  com- 


plainants as  heirs  of  Anthony  Pennington  are 
to  be  determined  under  the  latter  statute,  and 
it  was  necessary  for  them  to  establish,  by  the 
proof,  three  facte:  First  that  Anthony  Pen- 
nington and  Betsy  Miller  were  their  parents; 
second,  that  their  said  parente  Intermarried; 
and,  third,  that  Anthony  Pennington  acknowl- 
edged them  as  his  children.  Each  of  those 
facts  was  clearly  and  indisputably  established 
by  the  evidence,  and,  the  conditions  of  the 
statute  having  been  fully  complied  with,  they 
are  thereby  declared  to  be  legitimate.  The 
fact  that  the  children  were  the  result  of 
adultraxws  connection  makes  no  difference. 
Robinson  v.  Raprecht,  191  lU.  424,  61  N.  E. 
631.  The  civil  law  excluded  illegitimates 
who  are  the  result  of  adulterous  connections, 
but  the  provision  which  existed  In  the  dvU 
law  is  not  contained  In  our  statute,  and. 
where  that  is  the  case,  all  Illegitimates  are 
included.  Garland  v.  Harrison,  8  Leigh,  368; 
Ives  y.  McNlcoll  (Ohio)  63  N.  E.  60,  43  U  B. 
A.  772,  69  Am.  St  Rep.  780. 

The  argument  in  support  of  the  de- 
cree is  to  the  effect  that  the  a(^nowledgment 
required  by  the  statute  la  a  general  and  puib- 
lic  one;  that  the  father  must  show,  by  his 
acts,  words,  and  treatment  of  the  child,  that 
he  regards,  and  desires  the  public  to  regard. 
It  as  his  legitimate  offspring;  and  that  all 
his  acts  and  words,  taken  together,  must 
show  that  he  Intends  to  make  the  child  legltt 
mate  and  capable  of  inheriting  his  estata 
Counsel  say  that,  although  Anthony  Pen- 
nington told  many  persons  that  the  complain- 
ants were  his  children,  he  told  others  that 
they  were  not,  and  that  considering  the 
whole  evidence,  it  cannot  be  said  that  he  In- 
tended they  should  be  Included  among  ids 
heirs.  At  the  time  of  the  marriage  of  their 
mother  tbey  were  grown  men  with  families 
of  their  own,  and.  If  the  argument  were 
sound  as  applied  to  children  of  tender  years, 
there  oonld  be  no  Inference  from  the  fact 
that  they  were  not  received  into  the  family 
as  children,  bnt  lived  by  themselves.  We  do 
not  understand,  however,  that  we  are  author- 
ized to  add  anything  to  the  statute  or  to  en- 
large or  restrict  the  meaning  of  Ite  words, 
and  the  statute  does  not  contain  the  condi- 
tlons  contended  for  by  counseL  They  dte 
cases  from  California  and  Iowa,  and  quote 
from  the  decision  ip  the  case  of  In  re  Jeesnp, 
81  Cal.  408,  21  Paa  976,  22  Paa  742.  1028. 
6  L.  R.  A.  694,  where  the  acknowledgment 
was  held  not  to  be  sufilclent  under  the  Califor- 
nia statute.  The  statutes  of  the  different 
states  providing  for  the  legitimation  of  Il- 
legitimate children  are  widely  different,  and 
an  examination  of  that  case  shows  that  the 
statute  is  entirely  different  from  our  own. 
One  provision  of  the  California  law  Is  that  a 
child  bom  before  wedlock  shall  become  legiti- 
mate by  the  subsequent  marriage  of  Ite  par- 
ents, and  under  that  provision  no  acknowledg- 
ment is  required.  Another  provision  Is  that 
an  illegitimate  dhlld  is  the  heir  of  any  person 
who,  in  writing,  signed  in 
Digitized  by' 


,^&^W 


IlL) 


BAT  y.  KEITH. 


921 


competent  witneaa,  acknowledge*  himaelf  to 
be  the  father  of  aiKh  child.  Another  section 
provides  for  legitlioatlon  witbOTft  the  mar- 
riage of  the  parents,  and  is  as  follows :  "The 
father  of  an  Illegitimate  child,  by  publicly  ac- 
knowledging it  as  his  own,  receiving  It  as 
such  with  the  consent  of  his  wife,  if  he  is 
married,  into  Ills  family,  and  otherwise  treat- 
ing it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it  as  such,  and  such  child  is  thereupon 
deemed,  for  all  purposes,  legitimate  from  the 
time  of  its  birth."  That  section  relates  only 
to  minor  children.  In  re  Pico,  62  Oal.  84. 
Under  those  statutes  neither  an  oral  admis- 
sion nor  proof  of  paternity  will  constitute  an 
illegitimate  child  an  heir,  and  the  section 
providing  for  an  acknowledgment  requires  it 
to  be  public,,  and  that  the  child  shall  be  re- 
ceived by  the  father  as  his  own  with  the  con- 
sent of  his  wife,  if  he  is  married.  Into  his 
family  and  otherwise  be  treated  as  his  child.' 
There  must  be  a  public  acknowledgment  and 
such  treatment  as  a  father  would  naturally 
give  his  child.  Blythe  T.  Ayres,  96  Cal.  632, 
31  Pac.  915,  19  L.  R.  A.  40.  But  there  Is  no 
such  provision  in  our  statute  and  no  require- 
ment for  a  written  acknowledgment,  so  that 
an  oral  acknowledgment,  when  clearly  and 
satisfactorily  proved,  is  snfflclent.  So,  also, 
the  Iowa  Code  provides  that  to  entitle  an  il- 
legitimate child  to  Inherit  from  the  father, 
the  recognition  of  the  child  by  the  father 
must  have  been  general  and  notorious  or  In 
writing.  Watson  y.  Richardson,  110  Iowa, 
673,  80  N.  W.  407.  Our  statute  does  not  re- 
quire either,  but  is  similar  to  the.  Indiana 
statute,  which  provides  that  if  the  father 
shall  marry  the  mother  of  a  bastard  child 
and  acknowledge  It  as  his  own,  the  Child 
shairbe  regarded  as  legitimate  In  constm- 
ing  that  statute,  the  Supreme  Court  of  In- 
diana has  held  that  an  acknowledgment  by 
the  father  removes  from  the  child  the  status 
of  Illegitimacy,  no  matter  what  the  purpose 
at  the  a(*nowledgment  was  or  whether  the 
father  intended  to  make  the  child  his  heir, 
and  that  it  fixes  the  status  of  the  child,  which 
cannot  be  changed  by  anything  the  mothor 
or  father  might  afterward  say.  The  court 
said:  "Having  removed  the  'bar  sinister,' 
they  cannot  replace  it"  Brock  v.  State,  S5 
Ind.  897;  Blnns  ▼.  Dazey,  147  Ind.  636,  44 
N.  B.  644.  That  seems  to  us  to  be  the  correct 
Interpretation  of  our  statute,  the  purpose  of 
which  is  to  fix  the  status  of  tlie  child  as  legltl« 
mate.  It  seems  to  us  that  it  would  he  an  un- 
just and  unwarranted  construction  of  the  law 
to  say  that  the  father  of  an  illegitimate  child, 
who  has  legitimated  It  by  marrying  its  moth- 
er and  acknowledged  It  to  be  his,  can  there- 
after change  its  status  by  any  subsequent 
declaration.  All  that  the  statute  requires  in 
respect  to  the  acknowledgment  is  that  the 
father  shall  own  or  admit  the  child  to  be  liis, 
and  the  fact  that  Anthony  Pennington  very 
frequently  acknowledged  these  children  to 
toe  his  is  beyond  dispute  or  controversy.  It 
follows  that  the  court  erred  in  dismissing 


the  bill  as  to  the  complainants,  who  asked 
for  a  partition  of  the  lands. 

The  decree  is  reversed  and  the  cause  is 
remanded  to  the  circuit  court,  with  directions 
to  grant  the  prayer  of  the  bill  and  to  enter 
a  decree  for  the  partition  of  the  lauds  therein 
described  In  accordance  with  the  views  above 
eiKpressed. 

Reversed  and  remanded,  with  directions. 


(US  III.  1S2) 
BAT  T.  KlITH  et  aL 
(Supreme  Court  of  UUnols.    Oct  24,  190B.) 

1.  CocBTs— APPXIX4TB  JftnusDionoN— Casks 

INVOLVINQ   FBKKHOU}. 

Where  a  writ  of  attachment  Is  levied  upon 
land  as  belonging  to  the  attachment  defendant, 
and  an  Interplea  alleging  that  such  land  is  the 
property  of  the  interpleader,  and  not  of  the  at- 
tachment defendant,  is  filed,  a  freehold  is  put 
in  issue  within  the  meaning  of  the  statute 
governing  appeals  to  the  Supreme  Court 

2.  ATIA0H1CEI(T— LiBN— Pbiobitt. 

An  attachment  levied  without  notice  of  a 
prior  unrecorded  deed  creates  a  Hen,  which,  if 
perfected  by  judgment,  execution,  sale,  and 
deed,  will  ripen  hito  a  legal  estate  as  against 
the  grantee  in  the  unrecorded  deed. 
8.  ATTACBMBin>— PixAsino— Rkfuoatioit  xo 
Irtebpi,xa. 

A  replication  to  an  Intetplea  in  attachment 
which  alleges  a  levy  upon  property  standing  in 
the  name  of  the  attachment  defendant  without 
notice  of  interpleader's  alleged  ownership  of 
the  property,  is  good  against  general  demurrer, 
without  farther  setting  up  partlcnlar  facts 
showing  the  legality  of  the  levy. 

4.  Sakb— TBiAir-KKCEssrrr  of  Juby. 

Whwe  the  issue  under  the  pleadings  In 
attachment  presents  only  a  question  of  law,  the 
court  need  not  call  a  jury  under  section  29  of 
the  attachment  act  (1  Starr  &  C.  Ann.  St 
1896,  p.  462,  c.  11),  requiring  the  court  upon  the  . 
filing  of  an  Interplea  to  Impanel  a  Jnry  to  try 
the  right  of  property. 

5.  APFXAI.  —  HAKMI.K8S    BBBOB  —  BUURa    ON 
PUCADINQS. 

Where  the  original  replication  to  an  in- 
terplea in  attachment  toiled  Interpleader's 
ownership,  and  an  amended  replication  admit- 
ted such  ownership,  but  alleged  a  want  of  notice 
thereof,  the  action  of  the  court  in  entering  judg- 
ment on  demurrer  to  ttie  amended  replication 
without  first  disposing  of  an  issue  raised  by 
demurrer  to  the  original  replicatim  was  not 
reversible  error. 

Error  to  Superior  Court,  Cook  County; 
Jesse  Holdom,  Judge. 

Action  by  Susan  Keith  and  others,  as  ex- 
ecutors of  Eldson  Keith,  deceased,  against 
Moses  A.  Thayer.  Susan  O.  Bay  interplead- 
ed. There  was  a  Judgment  in  favor  of 
plaintiff,  and  interpleader  brings  error.  Af- 
firmed. 

Rehearing  denied  December  12,  1906. 

On  October  11,  1898,  Susan  Keith,  Bdson 
Keith,  Jr.,  and  Walter  W.  Keith,  as  ex- 
ecutors of  the  last  will  and  testament  of 
Bdson  Keith,  deceased,  began  an  action  of 
debt  against  Moses  A.  Thayer  in  the  su- 
perior court  of  Cook  county,  and  on  Decem- 
ber 19tb  following  filed  their  affidavit  for 
an  attachment  in  aid  of  said  suit,  upon 
which  a  writ  of  attachment  was  duly  issued  > 
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and  levied  upon  certain  real  estate  In  Cook 
county  as  the  property  of  the  said  defendant, 
Thayer.  On  December  30,  1899,  Susan  C. 
Ray  filed  an  Interpleader  in  said  attachment 
proceeding  by  which  she  alleged  that  the 
realty  levied  upon  by  virtue  of  said  writ 
of  attachment  was,  at  the  time  the  same 
"was  so  attached  and  levied,  and  still  is,  the 
property  of  her,  the  said  Susan  C.  Ray, 
and  not  of  the  said  Moses  A.  Thayer."  On 
January  3d  following  a  rule  was  entered 
upon  the  plaintiffs  In  the  attachment  suit 
to  plead  to  said  Interplea  within  three  .days, 
and  leave  was  at  the  same  time  given  them 
to  reply  double  within  said  time.  On  Janu- 
ary 5th  they  accordingly  filed  a  general 
replication  traversing  the  allegations  of  said 
Interplea,  alleging  "that  said  realty  attached 
and  levied  upon  by  virtue  of  said  writ  of 
attachment  was  not  at  the  time  the  same 
was  so  attached  and  levied  upon,  and  is 
not  now,  the  property  of  her,  the  said  Susan 
C.  Ray,  In  manner  and  form  as  the  Inter- 
pleader has  above  In  her  said  interplea  al- 
leged, and  this  the  plaintiffs  pray  may  be 
Inquired  of  by  the  country,"  etc.  On  Janu- 
ary 30th  they  filed  an  additional  replication, 
by  which  they  averred  "that,  at  the  time 
the  said  realty  was  attached  and  levied  upon 
by  virtue  of  the  said  writ  of  attachment,  the 
title  to  said  real  estate  stood  of  record  in 
the  said  county,  in  fee  simple,  in  the  name 
of  said  defendant  Moses  A.  Thayer,  and 
that  prior  to  and  at  the  time  of  the  levy 
of  said  attachment  plaintifts  had  no  notice 
of  the  alleged  ownership  of  said  property 
by  said  Interpleader."  To  this  additional 
replication  Susan  O.  Ray  filed  a  general  de- 
murrer on  February  Qtb,  which,  so  far  as 
the  abstract  of  the  record  shows,  was  not 
disposed  of,  but  on  the  10th  of  the  same 
month  plaintiffs  filed  an  amended  addition- 
al replication,  in  and  by  which  they  alleged 
that  they  ought  not  to  be  barred  from  main- 
taining their  writ  of  attachment  against  said 
property,  "because  they  say  that  at  the  time 
the  said  realty  was  attached  and  levied 
upon  by  virtue  of  said  writ  of  attachment 
the  title  to  said  real  estate  stood  of  record 
In  said  Cook  county.  In  fee  simple.  In  the 
name  of  said  defendant,  Moses  A.  Thayer, 
that  at  the  time  aforesaid  said  defendant 
was  Indebted  to  plaintiffs  in  a  large  sam 
of  money,  to  wit  $7,000,  and  that,  prior  to 
and  at  the  time  of  the  levy  of  said  attach- 
ment, plaintiffs,  or  any  or  either  of  them, 
bad  no  notice  of  the  alleged  ownership  of 
said  property  by  said  Interpleader."  On 
February  13th  Susan  C.  Ray,  the  Inter- 
pleader, filed  a  general  demurrer  to  the  said 
amended  additional  replication,  and  on  May 
14th  the  following  order  and  judgment  were 
entered :  "This  cause  coming  on  to  be  heard 
upon  the  demurrer  filed  herein  by  the  Inter- 
pleader, Susan  0.  Ray,  to  plaintiffs'  amend- 
ed additional  replication,  filed  February  10, 
1900,  after  argument  of  counsel  and  due 
deliberation  by  the  court  said  demurrer  is 


overruled  and  the  Interpleader  except*, 
whereupon  said  Interpleader,  Susan  C  Ray, 
elects  to  stand  by  said  demurrer,  where- 
fore the  plaintiffs  ought  to  have  jndgment 
on  their  said  additional  amended  replication. 
Therefore  It  Is  considered  by  the  court  that 
at  the  time  of  the  Issuing  and  levying  of 
said  writ  of  attachment  the  said  realty  so 
attached  and  levied  upon  was  not,  as  against 
said  plaintiffs,  the  property  of  the  said 
Interpleader,  whereupon  the  Interpleader, 
Susan  C.  Ray,  having  entered  her  excep- 
tions herein,  prays  an  appeal  from  the  above 
order  to  the  Appellate  Court  In  and  for  the 
First  District  of  Illinois,  which  Is  allowed 
on  filing  her  appeal  bond  In  the  sum  of  $200, 
to  be  approved  by  the  court  within  thirty 
days  from  this  date."  On  June  28.  1900, 
the  order  granting  said  appeal  was  vacated, 
^nd  subsequently  this  writ  of  error  was 
sued  out  The  assignments  of  error  are: 
First  tiie  superior  court  erred  In  entering 
the  order  of  May  14,  1900,  overruling  the 
demurrer  filed  February  13,  1900,  by  Susan 
0.  Ray,  plaintiff  in  error,  to  the  amended 
additional  replication  of  plaintiffs  filed  Feb- 
ruary 10,  1900,  and  In  entering  Judgment  for 
plaintiffs  on  their  said  additional  amended 
replication,  becanse  the  said  replication  fail- 
ed to  allege  or  show  the  recording  of  a 
certificate  of  levy ;  second,  the  superior  court 
erred  in  entering  Judgment  while  a  material 
issue  remained  undisposed  of;  third,  the 
Judgment  as  entered  did  not  determine  the 
right  of  property,  was  not  authorized  by 
law,  and  was  Illegal  and  void. 

Bolen  &  Stewart  for  plaintiff  in  error. 
Bayley  &  Webster  (Tenney,  Ooffeen,  Hard- 
ing &  Wllkerson,  of  counsel),  for  defendants 
in  error. 

WILKIN,  J.  (after  stating  the  facts).  It 
Is  insisted  on  behalf  of  defendants  in  error 
that  this  court  is  without  Jurisdiction  for 
the  reason  that  no  freehold  is  involved;  the 
contention  being  that  because  the  intet^ 
plea  does  not  set  up  by  what  titie  the  inter- 
pleader claimed  to  be  the  owner  of  the 
property,  she  may  have  a  mere  possessory 
right  which  would  not  amount  to  a  free- 
hold. The  attachment  writ  was  levied  upon 
the  property  as  belonging  to  the  defendant 
In  the  attachment:  L  e.,  as  the  absolute 
owner  thereof.  The  Interpleader  claims 
to.  be  the  owner  of  the  same  property.  By 
her  averment  that  the  property  "was,  at 
the  time  the  same  was  so  attached  and 
levied  upon,  and  still  Is,  the  property  of 
her,  the  said  Susan  C  Ray,  and  not  of  the 
said  Moses  A.  Thayer,"  she  claims  the  titie 
levied  upon;  that  is,  the  fee-simple  title, 
and  a  freehold  was  thereby  put  in  issue. 
Monroe  v.  Van  Meter,  100  111.  347;  Frank  v. 
King,  121  111.  250,  12  N.  E.  720;  Dncker  v. 
Wear  &  Boogher  Dry  Goods  Co.,  145  IIL 
653,  34  N.  E.  662;  Alsdurf  T.  Williams.  190 
111.  244,  63  N.  E.  686. 

We  are  inclined  to  think  the-^rstj^ror 
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assigned  by  plaintiff  In  error  sbonld  be  m«- 
ruled.  As  will  be  seen,  tbe  only  ground  for 
that  assignment  of  error  la  "because  said 
replication  failed  to  allege  or  sbow  the  re- 
cording of  a  certificate  of  levy."  Tbe  de- 
murrer to  the  replication  was  general.  We 
have  uniformly  held  that  an  attaching  cred- 
itor who  levies  his  attachment  without  notice 
of  a  prior  deed,  either  actual  or  constructive, 
acquires  a  Hen  which,  if  perfected  by  Judg- 
ment, execution,  sale,  and  deed,  will  hold  the 
legal  estate  as  against  the  bolder  under  the 
tinrecorded  deed.  Thomas  t.  Burnett,  128 
111.  37,  and  authorities  cited  on  page  42,  21  N. 
El.  352,  853,  4  L.  R.  A.  222.  Tbe  language  of 
tbe  averment  of  tbe  replication  is  "that,  at 
tbe  time  the  said  realty  was  attached  and 
levied  upon  by  virtue  of  said  writ  of  attach- 
ment, tbe  title  to  said  real  estate  stood  of 
record  bi  -said  Cook  county,  in  fee  simple,  in 
tbe  name  of  said  defendant,  Moses  A.  Thayer, 
*  *  *  and  that,  prior  to  and  at  the  time 
of  the  levy  of  said  attachment,  plaintiffs,  or 
any  or  either  of  them,  had  no  notice  of  the 
alleged  ownership  of  said  property  by  said 
Interpleader."  This  language,  imder  the  gen- 
eral demurrer,  must  be  held  to  mean  a  legal 
levy,  and  while  section  9  of  the  attachment 
act  (1  Starr  &  C.  Ann.  St  1896,  p.  453,  c.  11) 
makes  it  the  duty  of  the  officer  making  the 
levy  to  file  a  certificate  of  such  fact  with 
the  recorder  of  the  county  where  such  land 
Is  situated,  and  provides  that  after  the  filing 
of  the  same  such  levy  shall  take  effect  as  to 
creditors  and  bona  fide  purchasers  without 
notice,  and  not  before,  It  was  not  necessary, 
as  between  these  parties,  to  allege  tn  the  rep- 
lication that  the  certificate  of  levy  was  filed, 
—in  other  words,  it  was  not  necessary  to 
set  out  the  various  acts  by  the  officer  in  mak- 
ing the  levy. 

The  court  did  not  err  in  overmllng  the  de- 
murrer to  tbe  amended  replication.  Section 
26  of  the  attachment  act  (1  Starr  &  G.  Ann. 
St  1896,  p.  460,  c.  11)  provides  that  tbe 
practice  and  pleading  in  attachment  suits, 
except  as  otherwise  provided  In  the  act  shall 
conform,  as  near  as  may  be,  to  the  practice 
and  pleadings  In  other  suits  at  law.  Ap- 
plying this  section  to  the  pleadings  and  prac- 
tice under  an  interpleader  provided  by  sec- 
tion 29,  when  tbe  claimant  demurred  to  the 
amended  replication,  she  admitted  the  facta 
therein  alleged,  and  upon  oyemillng  that  de- 
murrer she  further  elected  to  abide  by  the 
same,  and  submitted  to  tbe  court  the  ques- 
tion of  law  whether  or  not  tbe  facts  so  ad- 
mitted entitled  her  to  a  Judgment  for  tbe 
property,  or  whether  it  was,  under  those 
facts,  subject  to  tbe  attachment  While  sec- 
tion 29  requires  the  court,  upon  tbe  filing  of 
the  Interpleader,  to  Immediately,  unless  good 
canse  is  shown  by  either  party  for  a  con- 
tinuance, direct  a  Jury  to  be  impaneled  to 
inquire  into  the  right  of  property,  when  the 
result  of  tbe  pleadings  is  to  submit  to  tbe 
court  only  a  question  of  law  a  Jury  is  dis- 
pensed with.    Therefore  the  court  did  not 


err  in  rendering  Judgment  as  onder  that  rep- 
lication, if  it  bad  presented  tbe  only  material 
Issue  between  the  parties;  and,  while  tbe 
Judgment  entered  was  informal,  we  are  of 
the  opinion  that  In  substance,  it  is  sufficient 
and  settles  the  right  at  properly  between  the 
parties. 

It  remains  to  be  seen  whether  the  second 
error  is  well  assigned;  that  is,  that  the  su- 
perior court  erred  in  entering  Judgment  while 
a  material  issue  remained  undisposed  of.  As 
will  be  seen  from  the  foregoing  statement 
the  first  general  replication,  which  simply 
traversed  the  Interpleader  denying  that  the 
claimant  was,  at  tbe  time  the  same  was  at- 
tached and  levied  upon,  or  is  now,  the  owner 
of  tbe  property  attached,  has  not  beien  tried 
either  upon  demurrer  or  an  issue  of  fact 
and,  if  in  view  of  the  amended  additional 
replication  a  material  issue  still  remained  un- 
determined under  this  general  replication, 
then  undoubtedly  it  was  error  for  the  court  to 
enter  final  Judgment  against  the  claimant 
without  first  disposing  of  that  general  replica- 
tion, unless  she  in  some  way  waived  her  right 
to  have  that  issue  disposed  of.  The  record  falls 
to  show  that  she  made  any  objection  to  tbe  fi- 
nal Judgment  on  the  ground  that  a  material 
issue  remained  undisposed  of.  We  are  of 
tbe  opinion,  however,  that  the  Issue  presented 
by  tbe  general  replication  became  immaterial 
under  the  amended  additional  replication. 
By  the  latter,  the  plaintiffs  admitted.  In  ef-' 
feet  the  allegation  of  the  Interplea,  but 
sougbt  to  avoid  the  same  by  alleging  new 
matter.  In  other  words,  their  amended  ad- 
ditional replication  was,  in  effect,  a  plea  of 
confession  and  avoidance;  L  e.,  confessed 
that  Susan  0.  Ray  was  the  owner  of  the 
property  attached,  but  placed  their  right  to 
tbe  attachment  upon  the  ground  that  the  title 
to  tbe  same  stood  of  record  in  the  defendant 
in  the  attachment  and  that  they  bad  no 
notice  of  the  claimant's  ownership  or  title. 
If,  therefore,  a  trial  had  been  had  upon  the 
first  replication,  it  would  have  settled  noth- 
ing not  determined  under  the  amended  ad- 
ditional replication.  We  are  of  the  opinion 
that  there  was  no  reversible  error  in  tbe  pro- 
ceedings below  by  reason  of  tbe  failure  to 
dispose  of  the  issue  so  made. 

Tbe  Judgment  of  the  superior  court  will 
be  affirmed. 

Judgment  affirmed. 

(2U  111.  SM.) 

ROBERTS  T.  cm  of  BVANSTON  et  aL 

(Supreme  Court  of  IlUnois.    Oct  24,  1005.) 

1.   MtTRICIPAX    COBPORATIONS  —  SPKOIAI.    AS- 

SBSSICENT— Street    Ikfbovehkkt— Pbofeb- 

TT  Assessed. 

In  order  to  authorise  a  special  assessment 
against  property  to  pay  for  a  street  pavement 
It  is  sufficient  that  the  property  be  presently 
benefited  by  the  improvement,  and  It  is  not 
necessary  that  it  abut  on  the  street  to  be  paved. 

[Ed.  Note. — For  cases  in  point  see  vol.  26, 
Cent.  Dig.  Municipal  Corporations,  {J  103S- 
1044.] 
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2.  MuinciPAL     COBPOBATIOire  —  lUPBOVEHKNT 
A8BES8EMEMT— StATUTOBT    REQUIBKSaNTS— 

Affidavit. 

Local  Improvement  Act  June  14,  1897,  i 
19  (4  Starr  &  C.  Ann.  St  Sapp.  1902,  p.  104). 
requiring  an  affidavit  of  the  superintendent  of 
asaessments  as  to  the  making  and  filing  of  an 
asseasmeDt  roll,  stating  that  affiant  examined 
the  records  for  the  names  of  owners  of  property 
against  which  benefits  were  assessed,  that  the 
names  of  such  owners  were  correctly  shown, 
and  the  residence  correctly  stated,  etc.,  applies 
only  to  assessments  for  Improvements  Involv- 
ing the  taking  or  damaging  of  property. 
8.  Saio — ^PBOdXDiRoa — ^FnjRa  of  Plat. 

A  plat  filed  with  an  assessment  roll  and 
petition  in  paving  assessment  proceedings  Is 
mere  surplnaage,  and  the  failure  of  sach  plat 
to  show  the  lots  of  a  certain  objector  does  not 
affect  the  validity  of  the  judgment  of  confirma- 
tion. 
4.  Same— NoTiCB— PBEStrKPTiON. 

Under  LoCal  Improvement  Act  June  14, 
1897.  (  41  (4  Starr  ft  O.  Ann.  St.  Supp.  1902,  p. 
174),  reqairing  the  mailing  of  a  notice  to  each 

Serson  paying  taxes  on  the  respective  parcels 
uring  the  last  preceding  year  in  which  taxes 
were  paid,  the  person  to  whom  notice  was  given 
will  be  presumed  to  have  been  the  last  party 
to  pay  taxes. 

8.   CONBTITUTIONAI,   LAW— DeTEBMIWATIOK   OF 
CORSTITTJTIOMAI,    QUESTION— PbESENTATION 

BT  Pleading. 
Where  a  bill  charges  a  designated  section 
o(  a  statute  to  be  nnconstitational  on  specified 
grounds,  the  question  of  the  constitutionality  of 
another  section,  not  specially  referred  to,  to 
which  the  objections  might  have  applied,  is 
not  presented  for  consideration,  if  the  designat- 
ed section  is  found  not  subject  to  the  objection 
urged  against  it. 

Error  to  Superior  Conrt,  CoOk  Connty; 
WlUard  McEwen,  Judge. 

Action  by  Charles  H.  Roberts  against  the 
city  of  Evanston  and  others.  From  a  decree 
of  dismissal,  complainant  appeals.    AfQrmed. 

Rehearing  denied  December  12,  1905. 

Oharles  H.  Roberts,  for  plaintiff  in  error. 
Edwin  Lb  Harpbam,  for  defendants  In  oror. 

PER  CTTRIAH.  This  Is  a  bill  In  chancery 
for  an  Injunction,  filed  by  plaintiff.  In  error 
on  August  17,  1903,  In  the  superior' court  of 
C!ook  county  to  enjoin  the  sale  of  three  lota, 
fronting  on  West  Railroad  avenue  In  the  dty 
of  Bvanston,  to  wit,  lots  4,  6,  and  6  In  block 
16,  In  North  Evanston,  in  the  city  of  Evans- 
ton,  Cook  county.  111.,  under  a  Judgment  bad 
In  a  special  assessment  proceeding  for  the 
paving  of  Harrison  street  In  Evanston,  and, 
as  to  said  lots  alleged  to  belong  to  said 
Roberts,  to  declare  said  Judgment  nugatory 
and  void.  Defendants  filed  a  general  demur- 
rer to  the  bill  as  originally  framed  and  as 
subsequently  amended.  The  demurrer  to  the 
bill  was  sustained,  the  temjtorary  Injunction 
dissolved,  and  the  bill  dismissed.  The  pres- 
ent writ  of  error  Is  prosecuted  from  aocb 
decree  of  dismissal. 

Plaintiff  In  error  claims  that  the  court 
below  erred  In  holding  his  Iota  subject  to  the 
special  assessment,  because  they  abutted  on 
Railroad  avenue,  and  did  not  abut  on  Har- 
rison street,  for  the  paving  of  which  latter 
street  the  special  assessment  was  levied.    In 


other  words.  It  Is  claimed  by  plaintiff  in  enor 
that  properly  cannot  be  8i>eclally  assessed  for 
the  paving  of  a  street,  unless  It  abuts  upon 
the  street  so  paved.  Such  Is  not  the  law. 
In  Rich  y.  aty  of  Chicago,  152  DL  18,  27, 
38  N.  B.  2B5,  257,  we  said:  "It  Is  also  ob- 
jected that  the  assessment  Is  void  because  it 
Includes  lots  not  abutting  on  Seventy-thlid 
street,  In  which  the  sewer  Is  ordered  to  be 
laid.  In  sjpedal  assessment  It  Is  not  easen- 
tlal  that  the  property  assessed  should  be 
contiguous  to,  or  abutting  upon,  tbe  Improve- 
ment It  Is  sufficient  that  the  j;>roperty  be 
presently  specially  benefited."  Holdom  v. 
City  of  Chicago,  189  111.  109,  48  X.  E.  1«4; 
Parmelee  v.  Olty  of  Chicago,  00  IlL  287; 
Fagan  y.  City  of  Chicago,  84  ni.  227;  Illinois 
Central  Railroad  Co.  v.  City  of  Kankakee,  IM 
111.  608,  45  N.  E.  971. 

It  Is  next  Insisted  by  the  plaintiff  In  emt 
that  the  aflldavlt,  filed  by  the  superintendent 
of  assessments  of  the  dty  of  Evanston  as  to 
the  making  and  filing  of  the  assessment  roll, 
as  to  the  contents  of  the  assessment  roll,  as 
to  the  notice  given,  etc.,  la  insufficient.  It  is 
claimed  to  be  insufficient  upon  the  alleged 
ground  that  It  omits  tbe  following  statutory 
requlronents,  to  wit:  That  the  affiant  care- 
fully examined  the  records  of  the  recorder's 
office  for  the  names  of  owners  of  record  of 
the  several  lots,  blocks,  eta,  against  whidi 
benefits  were  assessed  In  tbe  report;  that 
the  names  of  such  owners  were  correctly 
shown  In  the  schedule  of  ownership  In  tbe 
report;  that  he  has  diligently  inquired  as  to 
the  residence  of  the  respective  owners,  speci- 
fying the  nature  of  the  Inquiry  made  for  that 
purpose;  that  the  residences  are  correctly 
stated  according  to  the  result  of  the  Inqoliy; 
that,  where  unable  to  find  the  residence  of 
the  owner,  he  has  examined  the  coUectoi's 
warrant  for  the  preceding  year.  These  are 
tbe  requirements  set  forth  in  section  19  of 
tbe  "Act  concerning  local  improvements,"  of 
June  14,  1807  (4  Starr  ft  O.  Ann.  St  Supp. 
1902,  p.  164),  and  counsel  In  his  brief  q;>ecial- 
ly  refers  to  said  section  19  as  the  section, 
whose  requirements  are  omitted  from  tbe 
affidavit  Section  19  is  one  of  the  sections 
of  the  Improvement  act  which  Is  applicable 
where  the  ordinance  provides  for  an  improTe- 
ment  that  requires  the  taking  or  damaging  of 
property.  In  the  case  at  bar  It  is  not  alleged 
that  there  was  any  taking  or  damaging  of 
property  belonging  to  plaintiff  in  error,  and 
therefore  the  requirements  of  section  19  hare 
no  application  here,  and  consequently  the 
affidavit  was  not  insufficient  on  accoont  of 
the  omission  of  such  requirements.  The  sec- 
tion, applicable  to  the  case  at  bar  in  this 
respect.  Is  section  41  of  tbe  Improvenient  act 
(4  Starr  &  G  Ann.  St  Sapp.  1902,  p.  174); 
but  coimsel  for  plaintiff  In  error  In  bis  brief 
makes  no  reference  to  section  41,  and  charges 
no  defect  in  the  affidavit  on  account  of  the 
omission  of  any  of  the  requirements  of  sec- 
tion 41. 

Counsel  for  plaintiff  in  prca  a^iu  Mdgns 
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as  error  tbat  his  lots  were  not  sbovn  on  a 
plat  alleged  to  baye  been  filed  In  the  tax 
proceedings  with  the  asseBsment  rolL  It  la 
said  that  the  petition  in  the  county  conrt  was 
controlled,  as  a  blil  In  equity,  by  the  plat  as 
an  explanatory  exhibit  Gonnsel  has  not 
made  It  appear  to  tis  In  any  way  that  sncb 
a  plat  is  a  necessary  part  of  an  assessment 
proceeding.  It  adds  nothing  to  the  force  of 
the  petition  in  such  tax  proceeding  whether 
It  is  incorporated  in  and  added  thereto,  or 
whether  it  is  omitted  therefrom.  It  is  no't 
an  essential  part  of  a  petition  to  assess,  and 
hence  its  addition  would  be  mere  surplnsage. 
Section  37  of  the  improvement  act  provides 
that  there  shall  be  attached  to,  o^  filed  with 
the  petition,  a  copy  of  the  ordinance  certified 
by  the  clerk  under  the  corporate  seal,  also  a 
copy  of  the  recommendation  of  the  board  of 
local  Improvements,  and  of  the  estimate  of 
of  the  cost  as  approved  by  the  leglslatlTe 
body;  but  said  section  also  provides  that  the 
failure  to  file  any  or  either  of  said  copies 
shall  not  affect  the  Jurisdiction  of  the  court 
to  proceed  in  said  cause,  and  to  act  on  said 
petition.  4  Starr  A  C.  Ann.  St  Supp.  1902, 
p.  172.  The  ground  of  error  thus  alleged 
is  without  force. 

Ck>unsel  for  plaintiff  In  error  also  charges 
In  his  bill,  as  amended,  that  the  assessment 
was  not  made  by  due  process  of  law,  and  that 
said  act  is  nnconstitntlonal,  and,  as  to  spe- 
cial assessments  of  nonabuttlng  real  estate. 
Invalid,  upon  the  alleged  ground  that  It  pro- 
vides for  taking  property  without  notice  and 
without  due  process  of  law.  Counsel  thus 
Gbargea  that  the  whole  act  as  we  understand 
bis  position,  in  regard  to  local  Improvements, 
Is  xmoonstltutlonal,  but  states  no  specific 
ground  upon  which  the  act  Is  claimed  to  be 
unconstitutional.  He  asserts  that  the  court 
acquired  no  Jurisdiction  over  him,  because  be 
was  not  served  with  notice  as  the  owner  of 
the  property.  Section  41,  above  referred  to, 
provides  for  the  giving  of  notice  by  mall  '^ 
each  of  the  said  persons,  paying  the  taxes 
on  the  respective  parcels  during  the  last 
preceding  year,  in  which  taxes  were  paid." 
It  at^iears  from  the  allegations  of  the  bill  that 
notice  was  served  upon  one  Jacob  Glos,  and 
the  presumption  Is  that  he  was  the  last  party 
paying  the  taxes.  So  far  as  Is  shown  upon 
the  face  of  the  Judgment  therefore,  the 
statutory  requirement  as  to  notice  was  com- 
plied with.  The  allegations  of  the  bill  are 
not  sufficient  to  raise  the  question  as  to  the 
constitutionality  of  this  section  41  upon  the 
ground  that  It  requires  notice  to  the  person 
paying  the  taxes  during  the  last  preceding 
year  upon  the  property  assessed,  and  not  to 
the  owner  of  the  property.  Section  19,  which 
Is  the  only  section  of  the  act  specifically 
referred  to  by  number  In  the  argument  of 
counsel  for  plaintiff  in  error,  does  provide 
for  notice  to  the  owner,  and,  as  the  allega- 
tions of  the  bill  are  framed  In  such  a  way 
as  to  appear  to  atta<^  the  constitutionality 
of  that  section,  and  not  of  section  41,  they 


must  here  be  regarded  as  being  without  force 
and  nntenable. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  conrt  below  committed 
no  error  in  sustaining  the  demurrer  to  the 
bill  and  dismissing  the  same.  Accordingly, 
the  decree  of  the  superior  court  of  Cook 
county  Is  affirmed. 

Decree  affirmed. 


(2U  111.  189) 

FHHUND  et  al.  v.  FEEUND. 
(Supreme  Court  of  lUinois.    Oct  24,  1906.) 

1.  INSUBAHCB  —  CHANOB  0»  BENBriOIAST  — 

Statdtobt  Pbovisiok. 

»  MM  ^TiiT*""''  ■%*"**  S^'^'  1892,  p.  2016k 
e.  690,  (  211)  requiring  the  consent  of  the  in- 
surant company  to  a  change  of  beneficiaiy  by 
insured  becomes  a  part  of  a  New  York  policy 
issued  while  such  statute  is  in  force,  and  is  con- 
troUine  on  the  subject  covered  thereby,  although 
the  policy  is  siloit  concerning  the  sanie. 

2.  Saics— Provisions  of  Pouoy. 

Where  an  insurance  policy  provides  that  no 
change  in  beneficiary  shall  take  effect  until 
indorsed  on  the  policy  by  the  company  at  its 
home  office,  a  change  in  the  beneficiary  cannot 
be  aocompliBhed  until  the  prescribed  conditions 
are  fulfilled. 
8.  Sake— Pbovisions  of  Policy— Waivbb. 

The  act  of  an  insurance  company  in  fur- 
nishing to  the  Insured  at  a  branch  office  forms 
of  notice  to  change  the  beneficiary  does  not 
conatitnte  a  waiver  of  a  requirement  of  the 

Klicy  that  the  change  of  beneficiary  be  made 
the  company  at  its  home  office. 
4l  Same  —  Inooupucte  Change  of  Benk- 
FioiAsr— Rights  of  Pasties. 
Under  Laws  N.  T.  1892,  p.  2016,  c.  690. 
I  211,  requiring  consent  of  a  life  insurance 
company  to  a  change  of  beneficiary,  and  under 
a  policy  requiring  such  consent  to  be  indorsed 
on  the  poIi<7  by  uie  company  at  its  home  office, 
eqnlty  will  not  effect  a  change  of  beneficfary 
attempted  to  be  made  by  insured,  but  not  com- 
pleted In  accordance  with  the  statute  and  policy 
at  the  time  of  his  death. 

6.  Same. 

The  rights  of  a  beneficiary  hi  a  life  in- 
surance policy  become  fixed  at  the  death  of 
insured,  and  are  not  affected  by  a  contemplated 
cliange  of  beneflcliuy,  which  insured  had  in- 
tended to  make,  but  which  had  not  been  per- 
fected in  accordance  with  the  statute  and  terms 
of  the  iKJllcy  at  the  time  of  his  death. 
8.  Sahs — ^Waiveb  as  agaiust  Benkisciabt. 

An  insurance  company  cannot,  after  the 
death  of  insured  and  the  consequent  vesting  of 
the  rights  of  the  beneficiary,  waive,  as  against 
the  bSeficiary,  provisions  of  the  policy  relative 
to  change  of  beneficiary. 

7.  Saue.  ,     „, 

The  act  ot  an  insurance  company  in  filimc 
a  bill  of  interpleader  and  paying  the  proceeds 
of  the  policy  into  court  cannot  be  urged  by 
either  of  the  claimants  as  against  the  other  as 
a  waiver  by  the  company  of  noncompliance  by 
insured  with  provisions  of  the  policy  for  chan- 
ging the  benenciary. 
Appeal  from  Appellate  Court,  First  District 
Bill  of  interpleader  by  the  New  York  Life 
Insurance  Company  against  Henry  Freund 
and  another  and.  Bertha  Freund.  From  a 
Judgment  of  the  Appellate  Court,  reversing 
the  decree  rendered  by  the  superior  court 
defendants  Henry  Freund  and  another  aiK 
peal.    Reversed. 

Rehearing  denied  December  ^I^P'^-z-vqIp 

.igi  ize      y  ^ 


926 


76  NORTHEASTERN  REPORTER. 


(DL 


This  Is  a  bill  olrlaterpleader  filed  on  July 
17,  1902,  In  the  superior  court  of  Cook  coun- 
ty by  the  New  York  Life  Insurance  Company 
against  appellants  and  appellee,  setting  forth 
that  on  June  10,  1901,  the  New  York  Life 
Insurance  Company  of  the  state  of   New 
York  Issued  a  policy  of  Insurance  upon  the 
life  of  Josef  Freund  of  Chicago  In  the  sum 
of  $5,000,   payable   to   Bertha   Freund,   the 
wife  of  the  Insured,  or  to  such  other  benefi- 
ciary as  may  have  been  duly  designated  at 
the  home  office  of  the  company  in  the  city  of 
New  York,  Immediately  upon  receipt  and  ap- 
proval of  proofs  of  the  death  of  Josef  Freund, 
the  Insured,  of  Chicago,  Cook  county.  111.; 
that  on  January  10,  1902,  by  written  notice 
to  the  company,   the  insured  changed  the 
beneficiary  In  the  policy  to  Karl  Freund,  his 
son;  that  afterwards,  on  January  22,  1902, 
by  written  notice  to  the  company,  the  insured 
changed  the  beneficiary  in  said  policy  to  Ber- 
tha Freund,  his  wife,  the  first  beneficiary  t 
that  afterwards,  on  May  16,  1902,  by  written 
notice  to  the  company,  the  insured  changed 
the  beneficiary  to  Karl  Freund,  his  son ;  that 
afterwards,   on  June  16,    1902,  the  Insured 
presented  the  policy  at  the  office  of  the  New 
York  Life  Insurance  Company  In  Chicago,  to- 
gether with  another  written  statement  or 
order  of  change,  changing  the  beneficiary  In 
the  policy  to  Bertha  Freund,  his  wife;  that 
on  June   17,  1902,   Josef   Freund  died,  and 
the  policy  ripened  into  a  claim  against  the 
company  by  his  death  for  |4,891.30,  $108.70 
being  due  to  the  company  for  premiums ;  that 
the  complainant  life  insiurance  company   is 
willing  to  pay  said  sum  to  the  parties  enti- 
tled to  the  same;  that  appellee,  the  wife  of 
the  deceased,  claims  the  payment  of  said 
fund  to  her  as  beneficiary,  and  that  the  ap- 
pellants, as  legally  appointed  guardians  of 
the  estate  of  the  minor  child.  Earl  Freund, 
claim  said  sum  as  belonging  to  said  minor, 
and  not  to  Bertha  Freund.    The  bUl  asks 
that  the  sum  be  brought  into  court  to  be  ap- 
plied as  the  court  shall  direct,  etc.    The  bill 
prays  that  the  defendants  may  interplead, 
and  settle,  and  adjust  their  demands  between 
themselves ;  the  complainant  agreeing  to  pay 
said  sum  to  such  of  the  parties  as  the  court 
may  decree  that  it  rightfully  belongs  to.    The 
bill  was  answered  by  Bertha  Freund,  claim- 
ing the  fund  in  her  own  right,  and  by  the 
appellants,  as  guardians  of  the  minor  child, 
claiming  the  fund  for  him.    The  company 
paid  the  money  into  court    On  April  4, 1903, 
the  superior  court  entered  a  decree  finding 
that   the  fund   belonged  to   appellants,   as 
guardians  of  the  estate  of  the  minor,  and 
ordering  that  the  money  be  paid  to  them,  and 
that  the  company,  the  complainant  below,  be 
discharged  and  released  from  further  liabili- 
ty, and  the  suit  be  dismissed  as  to  the  appel- 
lee for  want  of  equity,  and  denying  all  relief 
prayed.    An  appeal  was  taken  from  the  de- 
cree of  the  superior  court  to  the  Appellate 
Court  for  the  First  District,  where  the  decree 
below  was  reversed,  and  the  Appellate  Court 


entered  a  Judgment,  reversing  the  decree  o£ 
the  superior  court,  and  remanding  the  cause 
to  that  court,  "with  dtarectlons  to  that  court 
to  enter  a  decree  awarding  the  fund  men- 
tioned in  the  bill  to  Bertha  Freund  individ- 
ually." The  present  appeal  is  prosecuted 
from  the  Judgment  so  entered  by  the  Appel- 
late Court 

Max  Robinson,  for  appellants.  Castle, 
Williams  &  Smith  (Arista  B.  Williams,  of 
counsel),  for  appellee. 

MAGRUDBB,  J.  (after  stating  the  facts). 
The  question  in  this  case  is  whether  the 
fund  In  controversy  belongs  to  the  appellants, 
as  guardians  of  the  estate  of  the  minor  child, 
Karl  Freund,  son  of  the  deceased,  Josef 
Freund,  the  insured  party  named  in  the  in- 
surance policy,  or  whether  it  belongs  to  the 
appellee.  Bertha  Freund,  the  widow  of  the 
deceased,  Josef  Freund. 
°  The  instrument  of  insurance  in  this  case 
was  a  polidy  of  insurance  Issued  by  the  New 
York  Life  Insurance  Company,  and  not  a 
benefit  or  endowment  certificate  Tbe  mat- 
ter to  be  determined  is  whether  the  last 
change  of  ithe  beneficiary,  attempted  to  be 
made  by  the  Insured  party  on  June  16,  1902, 
was  valid,  and  had  the  effect  of  making  tbe 
wife  the  beneficiary;  or  whether  the  son. 
who  was  theretofore  the  beneficiary,  still 
remained  so  after  the  death  of  the  insured 
on  June  17,  1902.  The  laws  of  New  York— 
the  state  where  the  contract  of  Insurance 
was  made — ^were  introduced  In  evidence,  and 
section  211  in  the  article  on  insurance  in  the 
Code  of  New  York  (Laws  1882,  p..  2015.  c. 
690)  is  as  follows:  "Membership  In  any 
such  corporation,  association  or  society  shall 
give  to  any  member  thereof  1±ie  right  at  any 
time,  with  the  consent  of  such  corporation, 
association  or  society,  to  make  a  change  in 
his  payee  or  payees,  or  beneficiary  or  benefi- 
ciaries, without  requiring  the  consent  of  such 
payee  or  beneficiaries." 

The  policy  of  insurance  upon  the  life  of 
Josef  Freund  for  $5,000  contained  the  follow- 
ing provisions: 

"Change  of  Beneficiary. — ^The  insured  may 
at  any  time  during  the  continuance  of  this 
policy,  provided  the  policy  Is  not  then  as- 
signed, change  the  beneficiary  or  beneficia- 
ries by  written  notice  tO'  the  company  at 
Its  home  ofl[ice,  accompanied  by  this  policy, 
such  change  to  take  effect  on  the  endorse- 
ment of  the  same  upon  the  policy  by  the  com- 
pany. If  there  Is  no  beneficiary  living  at 
the  death  of  the  insured,  the  amount  then 
insured  by  this  policy  shall  be  paid  to  the 
executors,  administrators,  or  assigns  of  the 
insured,"  etc. 

"General  Provisions  of  Policy. — No.  1. 
Only  the  president  a  vice  president  the  ac- 
tuary, or  the  secretary  haa  power  In  behalf 
of  the  company  to  make  or  modify  this  or 
any  contract  of  insurance,  or  to  extend  the 
time  for  paying  any  premium;  and  the 
company  shall  not  be  toxmd  bK-any  nro^iijie 
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or  reitreaentatlon  heretofore  or  hereafter  glv* 
en  by  any  person  other  than  the  aboTe." 

Indorsed  on  the  policy,  also,  was  the  fol- 
lowing: "Each  selection,  change,  or  rev- 
ocatlon  of  a  selection  shall  be  made  by  the 
Insured  in  writing,  and  shall  not  take  effect 
untir  endorsed  on  this  policy  by  the  company 
at  the  home  oBice."  The  first  written  notice, 
signed  by  the  Insured,  Josef  Frennd,  at  Chi- 
cago on  January  10,  1002,  and  addressed  to 
the  insurance  company  at  Broadway,  N.  T., 
recites  as  follows:  "The  beneficiary  under 
the  accompanying  policy,  •••  In  ac- 
cordance with  the  change  of  beneficiary 
clause  thereof.  Is  hereby  changed  from 
Bertha  Freund,  wife,  to  Karl  Freund,  son. 
The  policy  Is  not  now  assigned."  There  was 
a  witness  to  this  written  notice  of  change, 
and  it  was  forwarded  from  the  branch  office 
at  Chicago  to  the  home  ofllce  in  New  York 
on  January  11,  1902.  The  next  notice,  sign- 
ed by  the  insured,  dated  at  Chicago,  January 
22, 1902,  and  addressed  to  the  insurance  com- 
pany, was  of  the  same  tenor  and  effect,  and 
changed  the  beneficiary  from  Karl  Freund, 
son,  to  Bertha  Freund,  wife,  and  was  for- 
warded from  the  branch  office  In  Chicago 
to  the  home  office  In  New  York,  and  re- 
ceived by  the  latter  on  January  24,  1902. 
The  third  written  noitice,  signed  by  the  in- 
sured and  dated  May  16,  1902,  witnessed  and 
addressed  to  the  Insurance  company,  was  of 
like  tenor  and  effect,  except  tiiat  the  bene- 
ficiary was  changed  from  Bertha  Frennd, 
wife,  to  Karl  Freund,  son,  and  was  for- 
warded from  the  Chicago  clearing  house  of 
the  company  to  New  York,  and  received 
In  the  latter  city  by  the  home  office  on  May 
19,  1902.  The  company  at  Its  home  office 
In  New  York,  upon  receiving  the  first  notice 
of  change  dated  January  10,  1902,  made  a 
written  indorsement  upon  the  original  policy 
of  that  date,  signed  by  its  assistant  secretary, 
In  the  following  words:  "By  written  notice 
to  the  company  the  Insured  has  changed 
the  beneficiary  of  this  policy  to  Karl  Freund, 
his  son."  After  the  receipt  at  its  home  office 
to  New  York  of  the  second  notice  of  change 
dated  January  22,  1902,  the  company  made 
a  written  indorsement  upon  the  original 
policy,  signed  by  Its  assistant  secretary, 
as  follows:  "By  written  notice  to  the  com- 
pany, the  insured  has  changed  the  beneficiary 
of  this  policy  to  Bertha  Freund,  his  wife." 
After  the  receipt  of  the  third  notice  Of 
change  dated  May  16,  1902,  by  the  company 
at  Its  home  office  In  New  York,  It  made  a 
written  Indorsement  upon  the  policy,  signed 
by  Its  assistant  secretary,  in  the  following 
words:  "By  written  notice  to  the  company, 
the  Insured  has  changed  the  beneficiary  of 
this  policy  to  Karl    Freund,  Ms  son." 

It  is  conceded  that  by  the  written  notice 
of  May,  16. 1902,  and  by  the  written  Indorse- 
ment of  that  day  upon  the  original  policy 
as  above  set  forth,  Karl  Freund,  the  son, 
was  made,  under  the  terms'  of  the  policy, 
the  beneficiary  then  entitled  to  •  the  fund. 


Upon  the  death  of  the  insured,  Josef  Freund, 
Karl  Freund  was  the  legal  beneficiary  and 
entitled  to  the  fund,  unless  the  next  change, 
sought  to  be  made  on  June  16,  1902,  was 
effectual  In  making  the  appellee,  wife  of  the 
insured,  the  real  beneficiary.  When  the  de- 
ceased Josef  Freund,  the  tosured  party, 
took  the  policy  to  the  local  office  of  the  com- 
pany to  Chicago  and  left  there  the  written 
notice  dated  June  16, 1902,  signed  by  himself, 
for  a  change  of  beneficiary  from  Karl 
Freund,  son,  to  Bertha  Freund,  wife,  he  re- 
ceived the  following  receipt:  "Chicago,  111., 
6/16A902.  1118  New  York  Life  Building. 
Received  of  Joseph  Freund  the  papers  listed 
below  for  transmission  to  the  New  York 
Life  Insurance  Company  for  change  of  bene- 
ficiary. Policy  No.  3,157,265.  F.  A.  Jack- 
son, per  Hunt,  Cashier." 

As  has  been  before  stated,  the  assured  died 
on  the  next  day,  to  wit,  June  17,  1902.  The 
policy  and  the  written  notice  of  June  16, 
1902,  were  forwarded  from  the  Chicago  clear- 
ing house  branch  office  by  F.  A.  Jackson, 
cashier,  on  June  19,  1902,  two  days  after 
the  death  of  the  assured,  and  were  received 
at  the  home  office  In  New  York  on  June  21, 
1902.  But  no  Indorsement  was  made  upon 
the  policy,  such  as  was  made  when  the  other 
changes  already  todicated  were  requested 
by  the  assured.  That  Is  to  say,  no  indorse- 
ment of  the  written  notice,  given  by  the 
assured  dated  June  16,  1902,  was  ever  made 
by  the  company  at  its  home  office  or  any- 
where else  upon  the  origtoal  policy.  The 
position  of  the  appellants  is  that,  under  the 
statute  of  New  York,  the  assured  Josef 
Freund  had  no  right  to  change  the  bene- 
ficiary In  the  policy  without  the  consent  of 
the  company;  that  such  consent,  under  the 
terms  of  the  policy,  could  only  be  indicated 
by  an  Indorsement  on  the  policy  by  the  com- 
pany at  the  home  office,  and  could  only  take 
effect  when  the  Indorsement  of  the  same  up- 
on the  policy  was  made  by  the  company  at 
Its  home  office;  and  that  to  this  case,  as 
this  was  not  done  in  the  matter  of  the  at- 
tempted change  of  the  beneficiary  from  the 
son  to  the  wife  on  June  16,  1902,  the  latter 
had  no  right  to  claim  the  fund.  On  the 
contrary,  the  appellee's  claim  Is  that,  under 
the  terms  of  the  policy,  the  assured  had  the 
right  to  change  the  beneficiary,  and  that  to- 
asmuch  as  he  went  to  the  company's  office 
In  Chicago  on  June  16, 1902,  and  left  a  writ- 
ten notice  of  a  change  of  beneficiary  from 
the  son  to  the  wife,  and  at  the  same  time 
left  the  original  policy  there  for  the  purpose 
of  having  It  transmitted  to  the  home  office 
to  New  York,  he  did  all  that  he  could  do,  or 
was  required  to  do,  to  order  to  change  the 
beneficiary,  and  that,  although  he  died  be- 
fore the  company  acted  upon  the  last  notice 
of  change,  yet  that  equity  will  decree  that 
to  be  done  which  ought  to  be  done,  and  will 
act  as  though  the  change  was  complete, 
and  that  for  this  reason  the  wife,  appellee 
herein.  Is  entitled  to  the  fund  to  gue^qJL  _ ,  ^ 
Jigitized  by  VjOUy  IV^ 
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First  It  Ifl  said  by  counsel  for  the  appellee 
that  there  is  nothing  In  the  Inaurance  policy 
Issued  to  Josef  Freond  which  required  the 
consent  of  the  company  to  the  change  of  the 
beneficiary.  It  Is  true  that  in  the  policy  It- 
self, which  Is  the  contract  between  the  com- 
pany and  the  assured,  there  are  no  express 
words  requiring  the  consent  of  the  company ; 
but  the  statute  of  the  state  of  New  Yorlc  pro- 
vides In  substance  that  the  assured  shall 
have  "the  right  at  any  time  with  the  consent 
of  SQch  corporation,  association  or  society  to 
make  a  change  In  his  payee  or  payees,  or 
beneficiary  or  beneficiaries  without  requiring 
the  consent  of  such  payee  or  beneficiaries." 
This  provision  of  the  New  York  statute,  being 
section  211  of  the  article  on  Insurance  in  the 
New  York  Code,  which  is  admitted  to  have 
been  In  force  in  New  York  when  the  policy 
here  In  question  was  Issued,  became  a  part 
of  the  contract,  embodied  In  the  policy  by  im- 
plication, with  the  same  eftect  as.  if  it  had 
been  embodied  in  the  policy  itself.  Havens 
V.  Fire  Ins.  Co.,  123  Mo.  417,  2T  S.  W.  T18, 
26  li.  R.  A.  107,  45  Am.  St  Rep.  B70;  Chris- 
tian V.  Insurance  Co.,  143  Mo.  460,  46  S.  W. 
268;  Ritchie  v.  Home  Ins.  Co.  (Mo.  App.) 
78  S.  W.  342.  All  stipulations  of  the  policy 
must  yield  to  the  statute.  Havens  v.  Fire  Ins. 
Co.,  supra.  Inasmuch,  therefore,  as  the  pro- 
vision of  the  New  York  statute  thus  quoted 
Is  by  Implication  a  part  of  the  policy  or  con- 
tract this  policy  Is  to  be  regarded  as  one 
which  requires  the  consent  of  the  company 
to  the  change^  the  same  as  though  the  pro- 
vision of  the  statute  was  written  into  the 
poUcy  itself.  In  addition  to  the  fact  that 
the  consent  of  the  company  was  thus  re- 
quired, the  policy  provides  that  the  change 
of  beneficiary  shall  be  made  by  the  insured  In 
writing,  "and  shall  not  take  effect  until  in- 
dorsed on  this  policy  by  the  company  at  the 
home  office."  Evidently  the  policy  or  con- 
tract in  recognition  of  the  requirement  of 
the  statute  as  to  consent  provides  for  an  In- 
dorsement upon  the  policy  by  the  company 
at  the  home  office,  as  evidence  of  the  com- 
pany's consent  to  the  change  of  the  benefici- 
ary. This  is  a  plain  and  clear  contract  be- 
tween the  company  and  the  assured,  and  we 
see  no  reason  why  the  contract  is  not  valid 
and  should  not  be  enforced  as  made.  The 
proof  in  this  case  shows  clearly  and  with- 
out dispute  that  the  company  never  did  give 
its  consent  to  the  change  of  the  beneficiary 
from  the  son  to  the  wife,  as  attempted  to  be 
made  by  the  writing  of  June  16,  1902,  and 
that  the  company  never  did  make  the  indorse- 
ment required  by  the  contract  upon  the  policy 
at  Its  home  office,  or  at  any  other  place. 
Therefore  the  change  did  not  take  effect 

It  is  said,  however,  that  the  printed  forms, 
dated  as  of  the  respective  dates  already  in- 
dicated, upon  which  the  assured  directed 
that  the  changes  be  made,  were  prepared  by 
Ihe  company  and  furnished  to  the  assured  by 
the  company,  and  that  these  printed  forms  by 
their  terms  Indicate  that  as  soon  as  the  in- 


sured signed  ome  of  fbem,  Uie  consent  of  the 
company  to  the  change  was  thoreby  indicated. 
We  cannot  concur  in  this  view.  The  printed 
forms,  signed  by  the  insured,  and  by  which 
he  made  known  to  the  company  hia  Intention 
to  change  the  name  of  the  beneficiary,  are  to 
be  considered  in  ooimection  with  the  language 
of  the  policy  or  contract  itself  between  the 
company  and  the  assured.  The  policy  pro- 
vides that  "the  insured  may  at  any  time  dur- 
ing the  continuance  of  this  policy,  provided 
the  policy  is  not  then  assigned,  change  the 
beneficiary  or  beneficiaries  by  written  notice 
to  the  company  at  its  home  office,  accom- 
panied by  this  policy,  such  change  to  take 
effect  on  the  indorsement  of  the  same  npom 
the  policy  by  the  company."  The  written 
statement  of  change  of  the  beneficiary,  thus 
signed  by  the  assured,  is  designated  in  the 
policy  or  contract  as  a  "written  notice  to  the 
company  at  its  home  office."  It  being  only  a 
notice  to  the  company  as  to  the  change  de- 
sired, it  cannot  be  said  that  the  mere  signing 
of  the  written  notice  by  the  assured  at  the 
branch  office  accomplished  the  change:  This 
view  is  further  strengthened  by  the  language 
of  the  receipt  given  by  the  cashier  at  the 
Chicago  office  to  the  assured  on  June  16,  190? 
when  he  left  the  policy  and  the  written  notice 
with  the  cashier.  The  language  of  the  re- 
ceipt is:  "Received  of  Josef  E^ennd  the 
papers  listed  below  for  transmission  to  the 
New  York  Life  Insurance  Company  tar 
change  of  beneficiary."  They  were  to  be 
transmitted  that  a  change  might  be  made 
thereafter.  The  mere  fact  that  they  were 
left  with  the  branch  office  to  be  forwarded 
to  the  home  office  did  not  accomplish 
the  change  of  beneficiary  without  action  by 
the  home  office  any  more  than  was  such 
change  accoinplished  by  the  signing  of  tlw 
writen  notice  by  the  assured.  In  addition  to 
this,  the  policy  provides  that  such  change 
was  to  take  effect  only  upon  the  indorsement 
of  the  same  upon  the  policy  by  the  company. 
In  one  clause  of  the  policy  this  language  la 
used,  to  wit :  "Such  change  to  take  effect  on 
the  indorsement  of  the  same  upon  the  policy 
by  the  company."  In  another  clause  of  the 
policy  the  following  language  is  used :  "Eadi 
•  •  •  change  •  •  •  of  a  selection  shall 
be  made  by  the  insured  in  writing,  and  shall 
not  take  effect  until  indorsed  on  this  policy  by 
the  company  at  the  home  office."  As  if  to 
enforce  the  fact  that  the  change  Is  only  to 
take  effect  by  reason  of  the  indorsement  the 
provision  In  relation  thereto  is  set  forth  twice 
in  the  policy;  once  in  the  affirmative,  and  a 
second  time  in  the  negative.  If  It  was  only 
to  take  effect  when  the  indorsement  was  made 
by  the  company  upon  the  policy  at  its  home 
office,  it  cannot  be  said  that  the  change  was 
effected  before  such  Indorsement  was  made 
by  anything  done  at  the  branch  office  by  the 
assured,  or  by  the  employs  of  the  company 
there,  whose  duty  It  was  to  forward  the 
papers  for  the  purpose  of  having  the  change 
made.  We  ar^  therefore,  of  the  opinlcHt  that 
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the  change  of  the  beneflclarr  conid  only  be 
made  with  the  consent  of  the  company  and 
In  the  manner  pointed  out  by  the  statute  and 
by  the  tnsnrance  policy.  This  was  not  done 
In  the  present  case. 

Second.  It  Is  to  be  noted  that  this  iB  an 
insurance  policy  issiiad  by  an  Insurance  com^ 
pany,  and  Is  not  a  benefit  or  endowment  certif- 
icate issued  by  a  fraternal  society.  The  right 
of  the  asanred  to  change  the  name  of  the 
benefldaiy  would  seem  to  exist  in  the  case  of 
mutual  benefit  insurance  firatemities,  where 
the  contract  does  not  take  away  tlie  power  to 
change  the  b^ieflclary.  Delaney  v.  Delaney, 
175  IlL  187.  51  N.  H.  9«1.  But  there  is  a 
well-recognized  distinction  between  certifi- 
cates issned  by  a  mutual  benefit  society  and 
an  ordinal?  life  insurance  policy.  The  right 
of  the  assured  to.  change  the  beneficiary  does 
sot  exist  as  a  general  thing  in  the  case  of  an 
<^dinary  life  insurance  policy.  Delaney  v. 
Delaney,  supra.  In  the  present  case,  where 
tbe  policy  was  issued  by  a  New  York  com- 
pany and  must  be  governed  by  the  laws  of 
that  state,  tlie  right  of  the  assured  to  change 
the  beneficiary  is  a  qualified  right;  that  is, 
subject  to  the  consent  of  the  company  and 
to  the  indorsement  upon  the  policy  by  the 
cconpany  at  its  liome  ofllce.  The  tendency  of 
the  decisions  in  the  state  of  New  York,  when 
carefully  examined,  is  to  sustain  the  rule 
that  a  ctiange  of  beneficiary  cannot  be  accom- 
plished, except  by  compliance  with  the  pro- 
Tlslons  of  the  statute  and  in  the  contract  for 
such  change,  and  (mly  by  and  with  the  consent 
of  the  company.  Tliomas  v.  Thomas,  131  N.  Y. 
206,  80  N.  E.  «i,  27,  Am.  St  Bep.  582;  Fink  t. 
Fink,  171  N.  Y.  622,  «4  N.  B.  506;  Hellenberg 
V.  District  No.  1  of  I.  O.  of  B.  B.,  M  N.  Y. 
580;  Story  t.  Williamsburg  M.  M.  B.  Ass'n, 
95  N.  Y.  476 ;  Tillman  v.  John  Hancock  Mti> 
tual  Life  Ins.  Co..  27  App.  Dlv.  (N.  Y.)  392, 
60  N.  Y.  Supp.  470;  Gladding  y.  Oladdlng 
(Snp.)  8  N.  Y.  Supp.  880;  Ireland  v.  Ireland. 
42  Hun.  2ia  In  Olmstead  v.  Benefit  Society, 
87  Kan.  96,  14  Pac.  461,. the  court  said:  "If 
we  assume,  as  the  authorities  appear  to  hold, 
that  a  member  of  a  co-t^erativQ  society  re- 
tains the  power  to  change  the  beneficiary, 
•till  be  eannot  exercise  his  power,  except 
with  the  consent  of  the  sode^  and  in  con- 
formity with  the  rules  and  regulations  of  the 
sodety."  In  Hellenberg  t.  District  No.  1  of 
I.  O.  of  B.  B.,  94  N.  Y.  686,  the  court  held 
that  the  death  of  the  insured,  however  sud- 
den or  unexpected,  in  no  manner  excused  this 
prior  necessity  of  completing  the  change  of 
beneficiary  prior  to  his  decease.  In  Thomas  v. 
Thomas,  supra,  the  court  said :  "Undoubted- 
ly the  assured  In  this  case  acted  in  good  f  altb 
and  from  the  best  motives.  •  •  *  very 
likely  he  believed  that  he  had  so  far  modified 
his  first  appointment  of  a  beneficiary  as  to 
Include  his  wife  therein,  and  that,  if  he  had 
supposed  any  action  on  the  part  of  the  cor- 
poration was  necessary,  it  would  have  been 
■ought  and  obtained.  But  it  is  not  a  case 
wbere  equity  can  Interfere  to  remedy  a  de- 
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fecttre'  execution  of  a  power.  *  *  •  The 
insnraxice  company  did  not  in  the  lifetime  of 
the  Insured  assent  to  the  change  of  the  bene- 
ficiary." In  American  Legion  of  Honor  v. 
Smith,  45  N.  J.  Bq.  472,  17  Atl.  772,  it  was 
said:  "No  parson  can  successfully  assert  a 
right  to  the  fund  payable  on  the  death  of  a- 
member,  unless  he  can  show  that  be  has  been 
appointed  the  beneficiary  of  such  member 
in  the  manner  required  by  the  contract,  and 
that,  in  cases  where  the  contract  requires  the 
assent  of  the  corporation  to  his  designation^ 
he  will'  acquire  no  right  to  the  fund,  unless 
such  assent  be  given."  See,  also,  National 
Mutual  Aid  Society  v.  Lupoid,  101  Pa.  Ill; 
Wandt  V.  Legion  of  Honor,  72  Iowa,  685,  S4 
N.  W.  470;  Jinks  v.  Banner  Lodge,  139  Pa. 
418,  21  AU.  4;  Mutual  Life  Ins.- Co.  v.  Wat- 
son (C.  C.)  30  Fed.  658;  McLaughlin  v.  Mc- 
Laughlin, 104  Cal.  176,  37  Pac  865,  43  Am.  St 
Rep.  83 ;  Grand  Lodge  of  A.  O.  U.  W.  v.  Gau- 
dy, 63  N.  J.  Gq.  692,  58  Atl.  142.  In  the  case 
at  bar,  the  attempted  change  of  June  16, 
1902,  from  the  son  to  the  wife  was  not  made 
in  accwdance  with  the  provisions  of  the 
statute  and  the  contract 

Third.  It  is  insisted,  however,  on  the  part 
of  the  appellee  that  if  the  insured  does  all 
that  he  Is  required  to  do,  and  all  that  it  is 
in  bis  power  to  do,  and  dies,  equity  will  de- 
clare the  change  complete.  In  other  words, 
it  is  said  that  In  the  case  at  bar  Josef  Fre- 
und  took  bis  written  notice  of  change  and 
bis  policy  on  June  16,  1902,  to  the  cashier 
at  the.  local  branch  office  in  Chicago,  and  de- 
livered them  to  him,  to  be  forwarded  to  the 
home  office  in  New  York  for  the  requislta 
indorsement;  and  that,  although  he  died  on 
the  next  day,  June  17,  1902,  he  had  done  all 
that  he  was  required  to  do,  and  that  nothing 
remained  for  the  company  to  do,  except  the 
formal  act  of  making  the  required  indorse- 
ment upon  the  policy.  Whether  this  rule 
laid  down  in  some  of  the  cases  applies  here 
depends  upon  several  considerations.  In  the 
first  place,  it  must  be  true  that  the  company 
was  obliged  to  make  the  indorsement  upon 
the  policy  upon  the  ground  that  the  making 
of  such  Indorsement  was  a  merely  formal 
act,  not  requiring  the  exercise  of  any  die- 
cretlon.  The  question  then  arises  whether 
or  not  the  making  of  such  indorsement  was 
merely  a  ministerial  act  It  is  said  in  Joyce 
on  Insurance  (volume  2,  t  761):  "As  a 
general  rule.  It  is  probably  true  that  if  the 
assured  has  taken  all  the  steps  necessary,  and 
otherwise  done  all  in  his  power  to  elFect  a 
change  of  beneficiary,  and  all  that  remains 
to  be  done  is  some  purely  ministerial  duty  on 
the  part  of  the  officers  of  the  society,  then 
the  change  will  be  regarded  as  complete." 
In  Niblack  on  Accident  Insurance  and  Bene- 
fit Societies  (2d  Ed.)  i  223,  it  is  said :  "When 
a  member  has  done  all  that  he  is  required  to 
do  under  the  contract  to  effect  a  change  of 
beneficiaries,  the  change  will  be  deemed  com- 
plete, even  though  some  ministerial  acts  of 
the  officers  of  the  society  are  still  to  .be  per- 
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formed.""  A~  ministerial  ~act  may  be  deflned 
to  be  "one  which  a  person  performs  upon  a 
given  state  of  facts  in  a  prescribed  mannor 
in  obedience  to  the  mandate  of  legal  authori- 
ty, without  regard  to  or  the  exercise  of  his 
own  Judgment  upon  the  propriety  of  doing 
the  act"  20  Am.  ft  Bng.  Ency.  of  Law  (2d 
Kd.)  p.  793. 

In  the  case  at  bar  the  company,  under  the 
statute,  was  required  to  give  its  consent  to 
the  change,  and  under  the  contract  the  com- 
pany could  only  indicate  its  consent  to  such 
change  by  an  indorsement  in  writing  upon  the 
policy  at  the  home  office.  Certainly  the  statute 
meant  something,  when  it  stated  that  the 
right  of  the  assured  to  change  the  benefici- 
ary was  dependent  upon  the  consent  of  the 
company.  The  giving  of  consent  is  not  a 
mere,  ministerial  act,  because  It  involves  the 
exercise  of  Judgment.  We  do  not  construe 
the  New  York  statute  as  requiring  the  com- 
pany to  give  its  consent  Independent  of  the 
exercise  of  any  judgment  on  its  part  whether 
it  was  right  or  proper  to  give  such  consent. 
Therefore  the  act  here  required  to  be  done 
by  the  company  not  being  a  mere  ministerial 
act,  the  principle  invoked  does  not  apply. 
The  principle  thus  Invoked  by  counsel  for 
appellee,  that  when  the  assured  has  done 
all  that  he  is  required  to  do,  and  dies,  equity 
will  declare  the  change  complete.  Is  not 
really  a  rale,  but  is  an  exception  to  the  gen- 
eral rule  that  the  change  can  only  be  ac- 
complished in  compliance  with  the  provisions 
relating  to  such  change  by  and  with  the  con- 
sent of  the  company.  Most  of  the  cases  cited 
In  support  of  this  exception  to  the  mle  are 
cases  In  relation  to  certificates  issoed  by 
fraternal  or  benefit  insurance  societies.  In 
many  of  these  cases  the  assured  was  required 
to  surrender  the  old  certificate  that  had  been 
Issued  to  him  before  a  new  certificate  was 
issued,  and  the  facts  showed  that  the  bene- 
ficiary had  refused  to  surrender  the  old  cer- 
tificate, so  that  the  insured  was  unable  to 
deliver  it  up  to  the  company  whoi  he  applied 
for  a  new  certificate;  and  in  such  cases  it 
was  held  that  the  assured  had  done  all  he 
could  do,  and  that  it  would  be  inequitable  to 
allow  a  beneficiary  to  take  advantage  of  his 
own  wrong.  No  such  state  of  facts  exists 
here. 

In  the  next  place,  although  It  may  be  true 
that  the  beneficiary  has  no  vested  right  In 
the  fund  named  in  the  policy  during  the  life 
of  the  assured,  and  has  no  greater  interest 
than  a  mere  expectancy,  yet,  when  the  as- 
sured dies,  the  beneficiary  acquires  rights 
which  cannot  be  cut  off,  except  in  the  man- 
ner prescribed  by  the  contract.  If  no  other 
valid  appointment  has  been  made — that  is  to 
say,  if  no  other  selection  of  «  beneficiary  has 
been  made  in  the  manner  prescribed  by  the 
statute  and  the  contract  before  the  assured 
dies — then  upon  his  death  the  beneficiary 
whose  selection  was  valid,  or  was  in  ac- 
cordance with  the  provisions  of  the  statute 
and  the  contract,  has  a  vested  interest  in 


the  fund.  So^  in  the  case  at  bar,  although 
the  Interest  of  tlie  son,  Karl  Frennd,  wu 
a  mere  expectancy  during  the  lifetime  of  his 
father,  yet,  when  his  father  died  on  June 
17,  1902,  the  son's  Interest  became  a  vested 
one,  because  the  change  sought  to  be  made  In 
favor  of  his  mother  had  not  been  made  in 
accordance  with  the  provisions  of  the  statute 
and  the  contract,  and  did  not  amount  to  a 
valid  appointment  This  is  the  rale  in  the 
case  of  a  mutual  benefit  society,  and  is  modi 
more  readily  applied  in  case  of  a  r^ular  in- 
surance policy  issued  by  an  Insurance  com- 
pany. In  Niblack's  Work  on  Accidoit  In- 
surance and  Benefit  Societies  (2d  Ed.  S  ZISX 
it  Is  said :  "The  power  reserved  to  the  mem- 
ber to  change  the  beneficiary  qualifies  the 
right  of  the  beneficiary  in-  the  contract  It 
makes  the  Interest  of  the  beneficiary  a  mere 
expectancy  while  the  power  to  revoke  the 
appointment  continues;  bat  this  expectancy 
becomes  an  absolute  right  upon  the  death  of 
the  member,  unless  he  has,  in  the  manner 
presaibed,  defeated  it  by  the  afflrmatlve  act 
of  changing  the  beneficiary."  Tills  doctrine 
is  sustained  by  many  of  the  authorities,  al- 
ready referred  to  and  quoted  from.  Such  is 
the  rule  as  laid  down  by  the  decisions  in  this 
state.  In  Martin  v.  Stubblngs,  126  IIL  887, 
18  N.  E.657,9Am.  St  R^.620,  where  tbe 
contest  was  between  the  widow  of  tbe  deceased 
and  a  creditor,  it  was  held  that  in  the  case  of 
mutual  benefit  societies  the  beneficiary  nam- 
ed in  the  certificate  of  membership  acquires 
no  vested  right  to  the  benefit  to  accrue  upon 
the  death  of  the  member  until  such  deatb  oc- 
curs, and  that  all  the  beneficiary  has  daring 
the  life  of  the  member,  owing  to  the  right  of 
revocation  in  the  latter,  is  a  mere  expectancy 
dependent  upon  the  wilt  and  act  of  the  holder 
of  the  certificate;  and  it  was  there  said: 
"She  was  to  all  Intents  and  purposes  a  stran- 
ger to  the  transactloD.  Her  rights  could  arise 
only  upon  the  death  of  Martin,  and  then  only 
in  case  he  bad  wholly  failed  to  make  a 
valid  and  effectual  appointment  of  another 
beneficiary  In  her  place."  In  Benton  t. 
Brotherhood  of  Railroad  Brakonen,  146  DI. 
670,  34  N.  B.  889,  It  was  held  that  the  person 
designated  in  tbe  certificate  of  membersblp 
of  the  assured  during  the  lifetime  of  the  lat- 
ter has  no  vested  interest  in  the  certificate 
or  the  money  that  may  become  payable  there- 
under, and  that  the  position  and  rights  of 
the  beneficiary  become  'tested  at  the  death 
of  the  assured ;  and  it  was  there  said :  "Her 
title  to  the  position  and  rights  of  benefldary 
became  vested,  if  at  all,  at  Benton's  death, 
and  must  depnid  upon  the  facts  as  they  tbeo 
existed."  So,  here,  the  rights  Of  Karl  Fre- 
und,  the  son,  depend  upon  the  facts  as  tbey 
existed  at  the  time  of  the  death  of  his  fatber. 
and  the  rights  of  appellee,  the  wife  of  tbe 
assured,  must  depend  upon  the  facts  as  they 
then  existed.  This  being  so,  Karl  Freund. 
the  son,  was  the  legal  beneficiary,  and  the 
attempted  appointment  Of  the  wife  on  Jnne 
16,  1902,  had  not  become  complete  by  rea- 
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BOD  of  tile  fttUnre  of  the  company  to  con- 
amt  tkereto  and  to  make  tbe  Indorsement 
upon  tbe  policy,  aa  required  thereby. 

Fonrth.  It  follows  fi-om  this  that  under 
the  facts  of  this  case  there  waa  no  wtAv«e 
by  the  c<mipany  of  Its  right  to  give  Its 
consent  In  the  way  required  by  tbe  statute 
aitd  the  policy.  It  is  said  by  counsel  for 
apitellee  that  the  proTlslons  In  regard  to 
consent  and  Indorsement,  and  In  r^ard  to 
the  mode  of  changing  the  name  of  the  bene- 
ficiary, were  solely  for  the  protectloq  of  the 
company,  and  therefore  could  be  waived  by 
the  company.  This  Is  true,  provided  tbe 
acts,  alleged  to  amount,  to  a  waiver,  were  per- 
formed during  the  lifetime  of  the  assured; 
but  the  company  could  not  perform  any  acta, 
which  would  amount  to  a  waiver  as  against 
tbe  son,  Earl  Freund,  after  his  rights  had 
vested  by  tbe  death  of  his  fatiier.  The  con- 
tention la  that  the  company,  by  filing  the 
preaent  bill  of  interpleader  and  paying  the 
money  into  court,  thereby  waived  a  noncom- 
pliance with  the  provisions  tor.  a  change  of 
beneficiary.  Bnt  the  filing  of  the  bill  for 
Interpleader  was  an  act  which  occurred  long 
after  the  death  of  the  assured,  Josef  Freund. 
Some  of  the  authorities  seem  to  hold  that 
the  filing  of  such  bill  of  interpleader  amounts 
to  a  waiver  even  after  the  death  of  the 
aaaured,  bnt  these  are  cases  which  arose 
where  there  was  no  such  statute  as  that 
of  New  York,  here  quoted,  and  where  the 
fact  that  the  rights  of  the  beneficiary  had 
become  vested  by  reason  of  the  death  of 
the  assured  seems  -to  have  been  overlooked. 
In  Nlblack'B  work  on  Accident  Insurance 
and  Benefit  Societies  (2d  Ed.  I  222)  It  la 
aald:  "The  member  and  the  society  may, 
during  the  life  of  Ute  member,  waive  these 
reqalrementa,  and  may  aigree  upon  a  new 
benefldary  of  the  contract  in  any  manner 
aatlBfactory  to  both  parties.  It  does  not 
follow,  however,  t^t  after  the  death  of  a 
member  tbe  aodety  may  waive  these  re' 
qirirementa  and  recognize  aa  valid  an  at- 
tonpted  change  of  benefidariea,  made  by  the 
member  In  a  manner  different  from  that 
set  forth  in  the  contract  The  rights  of  the 
parties  are  controlled  by  the  contract  aa 
It  waa  at  the  .date  of  the  death  of  the 
member,  and,  after  these  rigbta  have  attach- 
ed by  the  death  of  the  member,  so  conaent 
or  act  of  the  aodety  can  defeat  or  even 
affect  them.  •  •  •  •  The  payment  of  the 
fond  Into  conrt  for  the  benefit  of  tbe  pwson 
who  may  be  declared  to  be  entitled  to  it 
In  no  way  improves  or  prejudices  tbe  legal 
position  of  either  the  original  or  the  sub- 
.stltuted  beneficiary."  See,  also.  Fink  v.  Fink, 
171  N.  Y.  623,  64  N.  B.  506;  Thomas  v. 
Thomas,  131  N,  Y.  210,  30  N.  B.  61,  27  Am. 
St  Rep.  582 ;  Wendt  v.  Legion  of  Honor,  72 
Iowa,  686,  34  N.  W.  470.  In  Ballon  v.  Gile, 
60  Wis.  619,  7  N.  W.  563,  It  waa  said: 
"The  fact  that  the  tssoclation  had  paid  the 
money  Into  court  Instead  of  paying  It  di- 
rectly to  tbe  widow  to  avoid  litigation  with 
other  claim  ants,  can  make  no  difference  as 


to  the  rights  of  the  persona  claiming  tbe 
aame.  If  tbe  appellant  could  not  have  re- 
covered this  money  In  a  direct  action  against 
the  association,  he  cannot  recover  it  In  this 
actioa"  In  Ireland  v.  Ireland,  42  Hun,  214, 
it  waa  aald:  "The  insnrance  aaaociation 
waa  thua  allowed  to  drc^  out  of  the  contest 
upon  the  theory  that  It  waa  ready  to  pay 
the  rightful  dalmant  Its  payment  of  tbe 
money  does  not  in  any  way  better  or  prej- 
udice tbe  I^al  position  of  either  party 
against,  the  other  The  party  that  aucceeda 
muat  make  a  case  that  would  have  entitled 
her  to  aucceed  against  the  association."  So, 
in  the  case  at  bar,  the  mere  fact  that  the 
company  paid  the  money  Into  court  to  be. 
disposed  of  as  the  court  should  direct  can- 
not operate  as  a  walv»  of  any  'of  the 
vested  rights  of  Karl  Freund  which  accrued 
by  reason  of  tbe  death  of  his  father.  The 
waiver  by  the  company  can  only  operate 
In  favor  of  the  assured  as  between  the  com- 
pany and  the  assured,  but  not  aa  between 
the  company  and  -  tbe  third  peraona,  wboae. 
righta  have  vested  by  the  death  <>f  tbe  In- 
aured. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  tbe  decree  of  the  auperlor  court 
of  Cook  county  was  correct  and  that  the 
Judgment  of  the  Appellate  Court  reversing 
tbe  decree  was  erroneous.  Accordingly,  the 
Judgment  of  the  Appellate  Conrt  Is  reversed, 
and  the  decree  of  the  auperlor  court  is 
affirmed. 

Judgment  reveraed. 


(183  N.  T.  <• 
PLTNN  T.  McDBRMOTT. 

(Ooart  of  Appeals  of  New  York.    Nov.  21, 
1905.) 

1.  BZKCUTOIW    AND    AOinKISTBATOBS— ASBETB 
— COIXBCnON. 

Where  a  widow,  entitled  to  a  legacy  nnder 
her  bosband's  will  In  lien  of  dower,  dies  with- 
in a  year  without  having  exercised  her  right  of 
election  under  the  real  property  act  (Laws  1890, 
p.  586,  c.  547,  §S  180,  18:0.  the  right  to  coUect 
the  legacy  is  vested  In  her  executor. 

2,  Wills— BixOTiOH  BT  Widow— What  Oow- 

STITTrrEB. 

An  action  by  a  widow  to  contest  the  pro- 
bate of  her  hnsband's  will  is  not  an  election  to 
take  dower  if  the  will  is  set  aside,  or  take  the 
devise  nnder  the  will  if  It  is  snstained. 

[Bd.  Note. — For  cases  in  point  see  voL  49, 
Cent  Dig.  Wills.  {  2050.] 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

Action  by  Paul  V.  Flynn,  executor  of  Mary 
M.  McDermott  against  Michael  F.  McDer- 
mott  executor  of -John  McDermott  From  a 
Judgment  of  the  Appellate  Division  (89  N.  T. 
Supp.  506,  92  N.  Y  Supp.  1123,  102  App.  Div. 
66)  on  an  order  afilrmlng  a  Judgment  for 
plaintiff,  entered  on  a  decision  of  the  court 
at  Trial  Term,  defendant  appeals.    Affirmed. 

Bertram  L.  Kraus  and  Henry  B.  Wessel- 
man,  for  appellant  Thomas  V,  Magner,  for 
respondent 
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BARTLETT,  3.  This  ts  an  action  against 
the  estate  of  John  McDermott,  de<«a8ed, 
brought  by  the  executor  of  the  widow,  Mary 
If.  McDermott,  to  recover  a  legacy  In  her 
favor  nnder  her  husband's  will.  John  McDer- 
mott died  on  the  18th  of  March,  1002,  leaving 
a  last  win  and  testament  which  was  executed 
on  June  19,  1900.  The  third  and  fourth  sub- 
divisions of  the  will  read  as  follows:  "Third. 
I  give,  devise,  and  bequeath  to  my  beloved 
wife,  Mary  M.  McDermott,  the  sum  of  nine 
tiiousand  dollars  In  cash  to  be  paid  to  her  by 
my  executor  and  trustee  hereinafter  named 
out  of  ffly  estate  within  one  year  after  my 
decease,  with  legal  interest  thereon,  to  be 
computed  from  the  day  of  my  death  until 
sncb  payment  shall  be  made  by  my  said  ex- 
ecutor and  trustee  to  my  said  wife,  Mary 
M.  McDermott  Fourth.  The  above  legacy  of 
nine  thousand  dollars,  and  the  one-half  of 
said  policy  of  Insurance  hereinbefore  men- 
tioned I  hereby  declare  is  given  to  my  said 
wife  in  full  satisfaction  and  for  and  in  lien 
of  her  dower  or  thirds  which  she  can  in  any- 
wise claim  or  demand  or  which  the  statutes 
of  the  state  of  New  York  give  to  ba  and 
which  she  might  in  any  way  claim  out  of 
my  estate."  The  will  of  John  McDermott 
was  duly  proved  on  the  26th  of  March,  1902. 
On  the  12th  of  July,  1902,  his  widow,  Mary 
'M.  McDermott,  instituted  an  action  in  the 
Supreme  Court  to  determine  the  validity  of  the 
probate  of  the  will,  which  action  was  pending 
on  the  11th  of  September,  1902,  wh«i  said 
Mary  M.  McDermott  died.  The  will  of  the 
widow  was  duly  proved  soon  after  her  death. 
The  death  of  the  widow  occurred  within  the 
statutory  year  allowed  her  for  election  to 
take  the  provisions  of  the  will  In  lieu  of 
dower,  and  without  her  having  exercised  the 
same. 

Section  180  of  the  real  pri^erty  law  (Laws 
1896,  p.  586,  a  647)  reads  as  follows:  "If 
real  prc^)erty  is  devised  to  a  woman,  or  a 
pecuniary  or  other  provision  is  made  for  her 
by  win  In  lien  of  her  dower,  she  must  make 
her  election  whether  she  will  take  the  prop- 
erty so  devised,  or  the  provisions  so  made,  or 
be  endowed  of  the  lands  of  her  husband;  but 
she  is  not  entitled  to  both."  It  is  provided 
in  section  181,  In  substance,  that,  where  a 
woman  is  entitled  to  an  election,  she  Is 
deemed  to  have  elected  to  take  under  the  pro- 
visions of  the  win,  unless  within  one  year 
after  the  death  of  her  husband  she  enters 
upon  the  lands  assigned  to  her  for  her  dower, 
or  commences  an  action  for  the  sama  This 
presumption  does  not  apply  in  the  present 
case,  as  the  widow  died  within  the  year. 
After  the  expiration  of  the  year  from  the 
death  of  John  McDermott,  due  demand  hav- 
ing been  made  by  the  executor  under  the  will 
of  the  widow  for  payment  of  her  legacy,  this 
action,  was  commenced  to  enforce  the  same. 

The  claim  of  the  defendant  appears  to  be 
Inconsistent  with  the  allegations  of  his  an- 
swer, stating  that  the  widow  had  elected  to 
take  her  dower,  which  position  seems  to  have 


been  abandoned,  and  tbe  charge  now  Is  that 
the  widow  died  within  one  year  wltboot  hav- 
ing made  an  election.  This  latter  contention 
is  In  accordance  with  tlie  allegation  of  the 
complaint,  and  the  'questions  In  this  case  are: 

(1)  What  is  the  efTeot  of  the  widow  having 
died  within  the  year  making  no  election? 

(2)  What  is  the  efFect  of  the  widow  having 
begun  an  action  in  her  lifetime  to  set  aside 
the  will  on  the  ground  that  the  same  was 
not  executed  according  to  law  and  that  her 
husband  was  of  unsound  mind  and  incapable 
of  making  a  will?  We  are  cited  to  no  deri- 
sion in  this  state  passing  directly  npon  the 
effect  of  a  widow  dying  within  the  year  al- 
lowed her  for  election.  It  has  been  freqaoitly 
held  in  other  states  that  this  privilege  of  ele«N 
tlon  Is  purely  personal,  so  far  as  the  widow 
Is  concerned,  and  does  not  pass  to  her  legal 
representatives.  Sherman  v.  Newton,  6  Gray, 
30T;  Crozler's  Appeal,  90  Pa.  384,  85  Am.  Repi 
666;  Boon's  Representatives  v.  Boon,  3  Har. 
&  McH.  95;  Welch  v.  Anderson,  28  Mo.  293; 
Eltzroth  V.  BInford,  71  Ind.  455;  DonaM  v. 
Portis,  etc.,  42  Ala.  29. 

We  agree  that  this  is  a  proper  constroction 
of  the  statute.  The  widow  is  given  one  year 
from  her  husband's  death  in  which  to  make 
an  election  between  the  legacy  given  in  lien 
of  dower  and  the  enforcement  of  the  doww 
right  The  position  taken  by  the  appellant 
is  that  as  the  right  of  election  is  personal, 
and  the  widow  having  died  without  exercis- 
ing It  she  must  be  deemed  to  have  abandoned 
her  right  to  the  legacy.  Jt  has  been  held  that 
a  bequest  in  lieu  of  dower,  and  the  acc^tanoe 
of  same,  amounts  to  a  matter  of  contract  and 
purchase;  that  the  wife  is  to  be  paid  the  be- 
quest in  preference  to  other  legacies  and  with- 
out abatement  the  debta  being  first  paid. 
Isenhart  v.  Brown,  1  Bdw.  Ch.  411;  HaOi- 
away  v.  Hathaway,  87  Hun,  266.  The  appel- 
lant argnea,  from  this  natdoubted  principle  of 
law,  that  a  legacy  left  In  Ilea  of  dower  dif- 
fers from  an  ordinary  legacy  and  is  purely 
personal  to  the  widow,  as  It  is  coupled  with 
the  statutory  right  of  election  vested  In  her, 
and,  the  latter  failing  by  reason  of  her  deatib, 
the  legacy  falls  with  it  This  constniction 
Is  unreasonable  and  unwarranted.  The  effect 
of  the  widow's  death  within  the  year  la  to 
vest  the  right  to  collect  the  legacy  In  ner 
executor. 

The  second  point  presented  is  the  effect  of 
the  widow's  action  in  contesting  her  husband's 
will.  We  are  of  opinion  that  where  a  widow 
Is  left  a  legacy  in  lieu  of  dower,  her  rl^t  to 
attack  the  will  for  any  l^al  reason  still  exists, 
and  an  action  to  contest  Its  probate  is  not  to 
be  construed  as  an  election  to  take  dower  if 
the  will  is  set  aside,  or  to  take  tiie  devise  or 
bequest  nnder  the  will  if  it  Is  sustained. 
In  other  words,  her  rights  are  in  abeyance 
until  the  determination  of  the  will  contest. 
This  position  is  directly  recognised  under  the 
real  property  law  (section  181),  whidi  pro- 
vides, in  substance,  that  if,  during  the  period 
of  one  year  given  the  widow  for  election,  It  is 
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made  to  appear  to  the  court  by  affidavit,  among 
other  things,  that  an  action  is  pending  to 
contest  the  probate  of  the  will,  her  time  In 
which  to  make  each  election  may  be  enlarged 
by  order.  It  follows  that  the  executor  of  the 
widow  la  entitled  to  collect  the  legacy  due 
.  nnder  the  third  subdivision  of  her  husband's 
will,  with  interest  from  the  date  of  his  death. 
The  Judgment  and  order  appealed  from 
Bbould  be  affirmed,  with  costs. 

CUIiLBN,  0.  J.,  and  GRAY,  HAIGHT, 
VANN,  and  WERNKB,  JJ.,  concur.  O'BRIEN, 
J.,  absent. 

Judgment  and  order  affirmed. 


CMS  N.  T.  46) 

FOSTER  V.  INTERNATIONAL  PAPER  OO. 

(Court  of  Appeals  of  New  York.    OcL  27, 1905.) 

1.  Hastkb  akd  SEBVAin>— InJXTBT  lo  Skbv- 
art^Nbguoknok  or  Scbobdikatb  Fobk- 

KAN. 

In  an  action  by  as  employs  for  personal 
Injuries,  the  evidence  showed  that  dnrine  the 
alterations  made  in  the  mill  in  which  plalntiit 
was  employed  the  master  mechanic  bad  in- 
structed the  head  millwright  that  the  machinery 
should  be  shut  down  when  the  belts  were  to  be 
run  on.  BeJd,  that  it  was  reversible  error  to 
refuse  to  instmet  that,  if  such  order  was  given 
to  the  head  millwright,  he  did  not  stand  in 
the  place  of  the  master  in  disregarding  that 
order,  and.  if  the  accident  resulted  from  his 
violation  of  such  order,  there  would  be  no  cause 
of  action  against  tiie  master. 
&  Sams—  Danoxbotts  Pbemibss  —  Instiwi- 
oiENT  Light. 

Where  the  evidence  of  plaintiff  showed  that 
a  place  where  plaintiff  was  working  was  so  In- 
■tfficiently  lighted  that  he  could  not  see  the 
■et  screw  in  the  machinery  In  which  his  cloth- 
ing became  entangled,  ana  the  evidence  of  de- 
fendant was  to  the  effect  that  the  place  was 
weU  lighted  and  that  there  were  appliances 
ft>r  more  Hght,  If  necewary.  It  wa»  error  to  re- 
fuse  to  charge  that,  if  the  master  furnished 
means  of  lighting  the  place  and  competent 
men  to  do  it,  he  had  performed  his  whole  duty 
■o  far  as  the  lighting  was  concerned. 

Aiveal  from  Supreme  Court,  Appellate 
Divtsion,  Fourth  Departiiaent 

Action  by  Joseph  Foster,  Jr.,  against  the 
International  Paper  Company.  From  a  Judg- 
ment of  the  Appellate  Division  (88  N.  Y. 
Supp.  1101,  94  App.  Div.  612),  modifying 
and  affirming  as  modified  a  Judgment  for 
plaintiff,  defendant  appeals.    Reversed. 

See  75  N.  Y.  Snpp.  6ia 

This  action  was  brought  to  recover  dama- 
ges for  personal  injuries  which  the  plaintiff 
claims  to  have  sustained  by  reason  of  the 
defendant's  alleged  negligence.  The  defend- 
ant owns  and  operates  a  large  plant  at 
Niagara  Falls,  N.  Y.,  for  the  manufacture 
at  paper,  and  the  plaintiff  was  there  em- 
ployed as  a  common  laborer.  The  accident 
which  caused  the  injuries  .complained  of 
occurred  at  about  4  o'clock  in  the  morning 
of  the  8th  of  January,  1900.  At  that  time 
tb»  plaintiff  was  asatstlng  in  throwing  a 


bolt  upon  a  pulley  attached  to  a  shaft  In 
what  is  known  as  the  "wood  room,"  located 
In  the  basement  of  the  defendant's  mill. 
The  shaft  was  mounted  on  a  frame  which 
stood  near  one  of  the  walls  of  the  wood 
room:  the  distance  between  the  shaft  and 
the  wall  being  about  28%  inches,  and  be- 
tween the  shaft  and  the  floor  about  41 
inches.  Attached  to  this  shaft  and  about 
16  inches  from  the  pulley  was  a  small 
sprocket  wheel.  The  plaintiff  had  gone  Into 
the  space  between  the  shaf^  and  the  wall 
for  the  purpose  of  throwing  a  belt  on  the 
pnlley,  when  his  clothing  was  caught  in  a 
set  screw  attached  to  the  hub  or  flange  of 
the  sprocket  wheel,  with  the  result  that  he 
was  whirled  around  by  the  rapidly  revolving 
abaft  and  sertously  injured.  At  the  time 
of  the  accident  the  plaintiff  was  22  years 
of  age  and  bad  been  employed  by  the  de- 
fendant as  a  general  laborer  for  a  period  of 
four  or  five  months.  He  had  also  worked 
for  the  defendant  at  various  other  times 
during  the  preceding  five  years.  One  Bow- 
man was  the  general  superintendent  in 
charge  of  the  mllL  One  Jones  was  the 
master  mechanic  having  charge  of  certain 
additions  and  alterations  which  were  then 
being  made.  Morgan  was  the  head  mill- 
wright under  Jones,  and  plaintiff's  im- 
mediate foreman  was  a  man  named  Jury. 
On  the  morning  of  the  accideni;  and  before 
it  happened,  Jones,  the  master  mechanic, 
had  given  orders  that  the  machinery  should 
be  shut  down  when  the  men  were  ready  to 
run  on  belts.  Just  before  the  accident. 
Sbedd,  an  electrician  and  engineer,  who 
seems  to  have  served  in  the  capacity  of  a 
general  utility  man  about  the  mill,  had  short- 
ened the  belt  which  was  to  be  placed  upon 
the  pulley  in  question.  He  reported  to  Mor- 
gan, the  head  millwright,  that  he  had  com- 
pleted this  work,  and  suggested  that  be 
could  throw  on  the  belt  without  stopping 
the  machinery.  Morgan  replied.  In  sub- 
stance, that  Jones,  the  master  mechanic, 
had  ordered  the  machinery  to  be  shut  down 
when  the  belts  were  to  be  run  on ;  but,  when 
Shedd  again  insisted  that  he  could  run  on 
this  belt  without  stopping  the  machinery, 
Morgan  gave  him  permission  to  do  so,  but 
advised  him  to  be  careful.  At  this  time, 
according  to  the  plaintiff's  version  of  the 
case,  the  plaintiff  and  Bowman,  the  general 
superintendent,  were  standing  near  each 
other  on  the  floor  above  the  basement  The 
plaintiff  testified  that  Shedd  came  up  the 
stairway  and  called  to  him  to  come  down 
and  help  throw  on  the  belt  The  plaintiff 
responded  to  the  call,  and  while  he  was 
thus  engaged  in  assisting  Shedd  the  accident 
happened  as  above  described.  There  were 
no  windows  in  the  wood  room  where  the 
accident  occurred,  but  it  was  furnished  with 
electric  lights.  Plaintiff's  evidence  tended  to 
show  that  the  room  was  insufficiently  light- 
ed, and  that,  while  he  was  able  to  see  the 
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shaft  and  the  pnlley,  be  was  unable  to  dis- 
tinguish the  sprocket  wheel.  The  defend- 
ant's evidence,  on  the  other  band,  tended 
to  show  that  it  had  installed  a  sufficient 
number  of  lights  on  an  extension  wire  or 
wires,  upon  wlilch  additional  lights  could  be 
placed.  If  the  workmen  found  it  necessary. 
Further  essential  facts  appear  in  the  opinion. 

Alfred  W.  Gray,  for  appellant  Thomas 
Watts  and  Abram  F.  Servln,  for  respondent. 

WERNER,  J.  (after  stating  the  facts). 
The  only  questions  that  survive  the  unani- 
mous affirmance  by  the  Appellate  Division 
of  the  judgment  entered  upon  the  verdict  re- 
covered by  the  plaintiff  are  those  that  arise 
upon  exceptions  to  the  charge  and  to 
rollngs  upon  evidence.  Many  such  exc^>- 
tions  appear  in  the  record,  but  we  shall  Con- 
sider only  two  exceptions  to  refusals  to 
Charge,  and  these  we  regard  as  fatal  to  the 
Judgment. 

The  gravamen  of  the  charge  of  negligence 
set  forth  In  the  complaint  Is  that  the  de- 
fendant, as  master,  failed  to  provide  for 
the  plaintiff,  as  servant,  a  safe  and  proper 
place  in  which  to  work,  and  that  by  reason 
of  this  neglect  of  defendant's  duty  the  plain- 
tiff sustained  the  injuries  complained  of. 
The  theory  of  the  plalntlfTs  ease  is  that 
the  plaintiff  was  directed  by  one  of  his 
superiors,  and  in  the  presence,  of  the  master, 
to  assist  in  throwing  a  belt  upon  a  rapidly 
revolving  pulley  in  a  place  where  dangerous 
machinery  was  left  unguarded,  and  that  it 
was  not  sufficiently  lighted  to  enable  the 
plaintiff  to  discern  the  hazards  of  the  work. 
The  defendant's  contention  in  that  behalf 
Is  that  the  place  was  sufficiently  lighted; 
that  there  was  ample  provision  for  addi- 
tional lights,  if  any  were  needed;  and  that 
the  task  of  putting  on  the  belt  was  a  matter 
of  detail  as  to  which  the  negligence  of  any 
servant,  whatever  his  grade,  would  not  be 
chargeable  to  the  master.  As  bearing  upon 
this  well-deflned  Issue,  defendant's  counsel 
requested  the  court  to  charge:  "That  if 
the  order  was  given  Morgan  to  shut  down 
to  run  on  belts,  and  the  Jury  find  that  he 
did  not  stand  in  the  place  of  the  master, 
and  disregarded  that  order,  and  the  accident 
resulted  therefrom  from  that  violation  of 
the  master's  order,  that  then  there  is  no 
cause  of  action."  This  request  was  follow- 
ed by  a  series  of  questions  by  the  court  and 
explanations  by  the  requesting  counsel  which 
it  is  unnecessary  to  reproduce  here.  Suffice 
it  to  say,  therefore,  that  the  request  was  re- 
fused and  an  exception  taken. 

The  main  charge  of  the  learned  trial  court 
had  not  touched  upon  the  precise  point  pre- 
sented by  the  request  The  substance  of  the 
request  was  that  it  the  jury  should  find 
that  Morgan  did  not  represent  the  master  in 
acquiescing  in  Shedd's  request  to  be  permit- 


ted to  ran  on  the  belt  without  stopping  tlie 
machinery,  then  the  plaintiff  conld  not  re- 
cover. The  state  of  the  evidence  was  such 
that  the  Jury,  under  proper  ingtroctions  from 
the  court  might  have  found  that  Morgan 
was  merely  a  co-employ6  of  the  plaintiff  In 
finally  directing  that  the  belt  could  be  run 
on  without  stopping  the  machinery.  Bat 
If  that  were  not  so,  the  legal  result  is  the 
same,  because  the  putting  on  of  the  belt 
was  a  detail  of  the  work,  as  to  which  the 
negligence  of  Morgan  or  Sbedd,  or  both, 
was  simply  that  of  co-employfis.  In  the 
latter  view  of  the  case,  the  defendant  was 
entitled  to  a  charge  even  more  favorable 
to  him  than  that  which  he  requested.  The 
principle  that  the  liability  of  a  master  for 
an  injury  to  an  employ^  occasioned  by  the 
negligence  of  another  employe  does  not  de- 
pend upon- 'the  grade  or  rank  of  the  latter, 
but  upon  the  character  of  the  act,  is  illus- 
trated in  Crispin  v.  Babbitt  81  N.  T.  516, 
87  Am.  Rep.  521,  where  the  person  in  control 
of  an  iron  works  carelessly  turned  on  steam 
and  suddenly  started  machinery,  by  which 
Crispin  was  injured;  and  In  Cullen  v.  Nor- 
ton, 126  N.  Y.  1,  26  N.  E.  905,  where  de- 
fendant's foreman  negligently  omitted  to 
remove  an  undischarged  blasting  charge  in 
a  quarry,  and  directed  Cullen  to  dig  so  near 
to  it  that,  when  the  charge  was  accidentally 
disturbed  by  the  tools  of  the  other  workmen, 
there  was  an  explosion  and  Cullen  was  kill- 
ed. Assuming  the  truth  of  the  defendant's 
evidence  to  the  effect  that  Jones,  the  master 
mechanic,  had  given  orders  that  the  machin- 
ery should  be  shut  down  when  the  belts  were 
ready  to  be  run  on,  the  defendant  would 
not  be  liable  If  Its  subordinates  disregarded 
these  orders,  and  the  injury  was  occasioned 
as  a  result  thereof.  This  was  a  matter  of 
detail  wblcb  the  defendant  had  the  right  to 
leave  to  its  subordinates,  upon  tlie  assnnyt- 
tion  that  its  orders  in  this  respect  would 
be  properly  carried  out;  and  the  failure  to 
do  so  by  any  servant  no  matter  what  his 
grade,  was  the  negligence  of  a  fellow  aerrant 
Slater  v.  Jewett  85  N.  T.  61,  89  Am.  Rep. 
627;  Flike  v.  B.  &  A.  B.  R.  Co.,  53  N.  Y. 
549,  18  Am.  Rep.  545;  Cooper  v.  N.  Y.,  O.  & 
W.  R.  Co..  25  App.  Div.  883,  49  N.  T.  Supp. 
481;  Labatt  on  Master  &  Servant  S  60& 
We  think  the  learned  trial  court  sbonld 
have  charged  the  request  referred  to,  and. 
as  It  related  to  a  vital  point  that  had  not 
been  covered  by  the  main  charge,  the  re- 
fusal was  a  BObstantial  error. 

The  other  request  which  we  think  should 
have  been  charged  related  to  the  lighting 
of  the  place  where  the  accident  happened. 
The  plaintiff's  evidence  tended  to  show  that 
the  place  was  so  inaufflclently  lighted  that  he 
could  not  see  the  sprocket  wheel  and  set 
screw  in  which  his  clothing  became  entan- 
gled. The  defendant's  evidence  was  to  the 
effect  that  the  place  was  well  lighted  and 
equipped,  with  appliancOB  for  more  light  U  it 
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Was  needed.  Defendant's  cotinsel  request- 
ed  the  court  to  cbarge:  "That  If  the  master 
furnished  proper  means  of  lighting  this 
place,  proper  supplies,  and  competent  men 
to  do  it,  if  the  Jury  so  find,  that  then  the 
master  has  performed  Its  whole  duty  so 
far  as  lighting  Is  concerned."  The  court 
decliiked  to  charge  this  request  Thereupon 
defendant's  counsel,  after  taking  an  ex- 
eeptlon,  proceeded  to  prefer  another  re- 
quest, when  he  was  interrupted  by  the 
court  with  the  following  remarks:  "That 
Is,  of  course,  true.  If  the  em{4oy6s  failed 
to  do  tbelr  duty  la  reference  to  not  baying 
light  there  If  it  was  furnished— that  is  to 
say,  ao  far  as  the  specific  thing  of  not 
availing  themselves  of  the  light  is  concentr 
ed — the  defaidant  would  not  be  liable  for 
that  omission.  The  question,  however,  that 
arises,  is  as  to  whether,  under  the  circum- 
stances in  this  case,  it  was  contemplated 
that  any  more  light  should  be  furnished 
tor  the  purpose  of  doing  this  work  than  was, 
and  whether,  in  view  of  all  the  circum- 
stances, it  may  not  have  been  negligent  upon 
tbe  part  of  the  defendant  not  to  have  made 
this  place  more  safe  than  it  was,  and  in 
determining  that  question  they  may  take  in- 
to consideration,  not  only  the  matter  of 
lights,  but  all  the  other  circumstances  to 
which  attention  has  been  called  and  regard- 
ing which  the  evidence  has  been  given." 

The  request  was  explicit,  and  clearly  with- 
in the  well-settled  rule  of  law  that,  when  a 
master  has  done  his  whole  duty  In  providing 
tbe  proper  means  of  lighting  the  place  in 
which  his  employes  are  to  work,  he  Is  not 
liable  for  the  failure  of  the  co-employte, 
as  between  themselves,  to  avail  themselves 
of  the  means  of  lighting  at  hand.  Madlgan 
V.  Ocean  Steam  Nav.  Co.,  178  N.  T.  242,  70 
N.  E.  786,  102  Am.  St  Bep.  495.  The  re- 
quest was,  not  that  the  master  had  done 
the  particular'  things  mentioned,  but  that 
If  the  jury  should  find  that  It  had  done  them, 
then  tbe  measure  of  its  legal  duty  had  been 
fulfilled.  The  response  to  this  charge  should 
have  been  equally  clear  and  unequivocal. 
Instead  of  that  however,  the  court,  in  the 
effort  to  Illuminate  the  Issue,  beclouded  it 
with  language  which  left  the  matter  prac- 
tically where  It  had  been  before  the  request 
was  made. 

As  already  intimated,  we  regard  none  of 
tbe  other  exceptions  as  of  sufficient  impor- 
tance to  justify  discussion;  but  since  the 
two  which  we  have  discussed  relate  to  vital 
questions,  we  think  the  judgment  must  be 
reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event 

CULLEN,  C.  J.,  and  GRAT,  BARTLETT, 
and  VANN,  JJ.,  concur.  HAIGHT,  J.,  not 
sitting.    O'BRIEN,  J.,  absent 

Judgment  reversed,  etc. 


(183  N.  T.  m 

PBNN  COLLIERIES  CO  v.  McKKEVEK. 

(Court  of  Appeals  of  New  York.    Nov.  21, 
1905.) 

CoBFOKATioNs— FoBEian  CoKPOBATiOKS— Do- 
ing Business  in  State. 
Corporation  Law,  Laws  1892,  p.  1805,  c. 
687,  §  15,  which  requires  a  foreign  corporation  to 
procure  certificate  of  authority  to  transact 
business  in  the  state,  implies,  by  '  the  phrase 
"doing  business  In  this  state,"  a  continuity  of 
conduct  in  that  respect ;  and  a  sale  of  a  singie 
cargo  of  coal  in  the  city  of  New  York  by  a 
foreign  corporation  through  an  agent  whose 
territory  was  the  New  England  district  and  the 
state  of  New  Jersey,  though  be  had  an  office  in 
tbe  city  of  New  Yoiii,  does  not  constitute  doinc 
business  in  the  state-,  so  as  to  require  a  certifi- 
cate from  tbe  Secretary  of  State  in  order  to 
maintain  an  action  for  the  price  of  coal. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  the  Penn  Collieries  Company 
against  Edward  J.  McKeever.  Prom  a  judg- 
ment of  the  Appellate  Division  (87  N.  T.  Supp. 
869,  93  App.  Dlv.  303),  affirming  a  judgment 
for  plaintiff,  defendant  appeals.    Affirmed. 

The  plaintiff,  a  foreign  corporation  or- 
ganized under  the  laws  of  West  Virginia, 
sued  for  the  price  of  a  cargo  of  coal,  which  it 
had  sold  and  delivered  to  the  defendant  in 
the  city  of  New  York.  The  defense  to  the 
suit  was  that  as  the  plaintiff  was  doing  busi- 
ness in  this  state,  without  having  procured 
from  tbe  Secretary  of  State  the  certificate 
required  by  section  15  of  the  general  corpora- 
tion law  (Laws  1892,  p.  1805,  a  687),  it  could 
not  maintain  any  action  upon  its  contracts. 
The  evidence  showed  that  the  coal  had. been 
sold  by  an  agent  of  the  company  in  the  city 
of  New  York,  where  he  had  an  office  and 
which  he  made  his  headquarters,  as  the  com- 
pany's sales  agent  for  the  middle  New  Eng- 
land district  and  New  Jersey,  an  agency 
which  included  that  city  within  its  territory. 
The  cargo  of  coal  sold  to  the  defendant  ap- 
pears to  have  been  the  only  sale  of  coal  ever 
made  by  the  plaintiff  within  this  state.  The 
coal  was  mined  in  Pennsylvania.  It  was, 
originally,  sold  In  New  Jersey.  It  had  been 
rejected  by  the  purchaser  in  New  York,  and, 
while  there  and  in  the  canal  boat,  had  been 
resold,  through  a  broker,  to  the  defendant 
Usually  orders  for  coal  were  forwarded  to 
the  Pennsylvania  office  and  were  filled  from 
there  directly.  No  books  of  account  nor  bank 
account,  were  kept  in  the  city  of  New  York, 
and  no  coal,  or  other  goods,  of  the  company, 
were  kept  in  this  state ;  the  office  there  being 
solely  for  the  agent's  convenience.  Upon  the 
evidence,  tbe  trial  Judge  made  these  findings 
of  fact,  a  jury  having  been  waivied ;  that  the 
plaintiff  had  not  procured  the  statutory 
certificate;  the  sale  and  delivery  to  tbe  de- 
fendant ;  his  promise  to  pay  therefor  and  his 
refusal  to  make  payment ;  and  that  tbe  plain- 
tiff was  not  I  doing  business  In  the  state 
within  the  meaning  of  the  statute.  Tbe 
judgment  recovered  by  the  plaintiff  lias  been 
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afflnned  by  the  Appellate  Division  In  tbe 
First  Department  by  a  divided  court  The 
defendant  farther  appeals  to  this  court,  and 
Insists  that  the  plaintiff  was  doing  business 
wltblo  this  state,  nnder  the  facts  disclosed 
by  the  evidence,  within  the  purview  of  the 
provisions  of  the  general  corporation  law. 

Frank  B.  York,  for  appellant.  John  War- 
ing Paries  and  Francis  S.  McOrath,  for  re- 
spondent 

OBAY,  3.  (after  stating  tbe  facts).  I 
think  that  tbe  determination  below  was  cor- 
rect Section  15  of  the  jieneral  corporation 
law  (Laws  1892,  p.  1805,  c.  687)  prescribes 
that  "no  foreign  stock  corporation,  other  than 
a  moneyed  corporation,  shall  do  business  In 
this  state  without  having  first  procured  from 
the  Secretary  of  State  a  certificate  that  it 
has  complied  with  all  the  requirements  of  law 
to  authorize  it  to  do  business  in.  this  state, 
and  that  tbe  business  of  the  corporation  to  be 
carried  on  In  this  state  is  such  as  may  be 
lawfully  carried  on  by  a  corporation  incor- 
porated under  the  laws  of  this  state  for  such 
or  similar  business,"  etc.  Further  it  provides 
that  "no  foreign  stock  corporation  doing 
business  in  this  state  shall  maintain  any 
action  in  this  state  upon  any  contract  made 
by  it  in  this  state  unless  prior  to  the  making 
of  such  contract  it  shall  <have  procured  such 
certificate."  I  am,  clearly,  of  the  opinion 
that  the  statutory  provisions  were  not  in- 
tended for  any  such  case  as  this.  I  think 
that  they  should  be  construed,  both  upon  the 
fair  Import  of  their  language,  as  well  as  upon 
a  Just  consideration  of  the  public  policy  and 
of  the  state  tnterests  to  be  promoted,  as 
simply  preventing  foreign  corporations  from 
entering  the  state  by  agencies  and  there  en- 
gaging in  the  general  prosecution  of  their 
ordinary  business  without  first  complying 
with  certain  requirements  of  a  reasonable 
nature  and  evidencing  their  compliance  by 
obtaining  a  certificate  to  the  effect 

The  policy  of  our  state,  as  manifested  in  its 
laws,  is  not  to  impose  any  unconscionable 
restrictions  upon  the  transactions  of  foreign 
corporations  here.  Their  right  to  transact 
business  here  has  always  been  conceded. 
Indeed,  the  effect  of  the  legislation  of  recent 
years  has  been  to  remove  all  barriers  in  their 
way  and  to  enable  them  to  come  here  freely, 
provided  they  subjected  themselves  to  our 
laws  and  exercised  no  powers  not  conferred 
by  their  charters;  that  Is  to  say,  a  foreign 
corporation  may  enter  our  Iwundarles  as 
freely  as  may  natural  persons  and  it  may 
transact  any  lawful  business  here,  pro- 
vided that  it  takes  those  preliminary  steps, 
prescribed  by  our  statutes,  which  evidence  its 
corporate  nature  and  purposes  and  which 
secure  to  the  state  government  an  effective 
supervision  and  control  of  the  business  to  be 
carried  on.  The  statute  of  1892  only  declared 
the  policy  of  this  state  that  a  foreign  stock 
corporation  should  not  carry  on  any  business 


therein  wblCb  a  domestic  corporation  of 
similar  nature  could  no«  lawfully  oondoct 
It  was  intended  to  place  them  upon  a  simUar 
footing.  See  Lancaster  v.  Amsterdam  Imp. 
Co.,  140  N.  Y.  576,  85  N.  B.  964,  24  L.  a 
A.  322;  Neuchatel  Asphalte  Co.  v.  Mayor, 
etc.,  of  N.  Y.,  155  N.  Y.  373,  49  N.  B.  1043. 
The  rule  was  early  declared  that  unless 
Interdicted  by  the  state,  a  foreign  corporatton 
could  perform  within  its  boundaries  single 
corporate  acts,  or  condoct  its  corporate  busi- 
ness, when  not  prohibited  by  oar  laws,  or 
when  not  violative  of  public  policy  (Bard  v. 
Poole,  12  N.  Y.  495;  Hollls  y.  Drew  Tbeo- 
logical  Seminary,  95  N.  Y.  166) ;  and  the  en- 
actment of  the  present  general  corporation 
law  was  Intended  to  regulate  its  existence, 
if  proposing  to  condnct  a  business,  by 
the  Imposition  of  reasonable  conditions.  Bat 
no  such  narrow  policy  was  Intended  to  be 
declared  by  the  statute  as  the  ptohibition  of 
all  corporate  transactions  by  foreign  corpo- 
rations, irrespective  of  their  nature,  or  of 
tbe  condition  nnder  which  they  occurred ;  nor 
does  the  language  indicate  it  To  bring  into 
operation  the  statutory  provision,  the  facta 
should  show  more  than  a  solitary,  if  not  ac- 
cidental, transaction  as  was  the  one  before 
us.  They  should  establish  that  the  corpora- 
tion was  conducting  a  continuous  business. 
To  be  "doing  business  in  this  state"  implies 
corporate  continuity  of  conduct  in  that  r»' 
spect,  such  as  might  be  evidenced  by  tbe  Inr 
vestment  of  capital  here,  with  tbe  main- 
tenance of  an  office  for  the  transaction  of  its 
business,  and  those  incidental  drcnmstanceB 
which  attest  tbe  corporate  Intent  to  avail  it- 
self of  the  privilege  to  carry  on  a  bushiess. 
In  short,  it  should  appear,  as  it  was  intimated 
in  the  opinion  in  People  ex  rel.  Armstrong 
Cork  Co.  T.  Barker,  157  N.  Y.  158,  165,  51 
N.  B.  1043,  that  tbe  corporation  and  its  offi- 
cers intended  "to  establish  a  continuous  busi- 
ness in  the  dty  of  New  York,  and  not  one  of 
a  temporary  character."  In  this  case  there 
was  no  drcimistance  to  evidence  in  any  de- 
gree anything  of  the  kind.  In  a  very  recent 
case  it  appeared  tliat  a  foreign  coriwration 
having  a  manufacturing  plant  without  the 
state  maintained  a  salesroom  in  the  dty  of 
New  York  to  which  some  of  its  manufactorea 
were  consigned  for  distribution  elsewhere^ 
upon  sales  made  at  the  home  ofBce,  or  for 
sales  in  that  dty,  and  it  was  sought  to  assesB 
it,  upon  capital  employed  here,  for  a  buslneBB 
franchise  tax.  It  did  not  appear  that  any- 
thing was  done  here  by  the  corporation  be- 
yond the  mere  maintenance  of  an  office  for 
such  a  purpose,  and  tbe  determination  turned 
upon  whether  the  two  essential  conditions 
concurred  of  "doing  business  in  this  state" 
and  of  s(Hne  portion  of  its  capital  being  em- 
ployed here.  We  affirmed  a  determination 
made  below  that  tbe  corporation  was  not  as- 
sessable, and  necessarily  that  determination 
rested  upon  the  insufficiency  of  the  facts  to 
establish  that  it  was  "doing  business"  hew. 
People  ex  rel.  A.  J.  Tower  Co.  y.  WeUsLlsa 
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K.  T.  B53,  75  N.  B.  1130,  affirming  88  Afp. 
DlT.  82,  90  N.  T.  Supp.  31S. 

I  advlm  tbe  affirmance  of  the  Judgment 
with,  costs. 

CUIiLEN,  0.  J,  and  BARTLE»rr,  HAIGHT. 
and  ^ERNEH,  JJ.,  concur.  VANN,  3^  con- 
curs In  result    O'BRIBN,  J«  absent 

Judgment  affirmed. 


(m  N.  T.  li) 

In  rt  GBESOENT  AVB.  IN  OITT  OF  NBW 

XORK. 
(Court  of  Appeals  of  New  Tork.    Oct  24,  1005.) 
BxiNERT  Domain  —  Awabd  —  Oonrucnno 

CI.AIUANTS— Pbocedubb. 
The  city  of  New  York  took  part  of  certain 
lands  covered  by  a  mortgage  for  the  opening 
of  a  street,  and  the  mortgagee  petitioned  the 
Special  Term  for  an  order  directihg  the  comp- 
troller of  the  city  to  pay  to  such  mortgagee  the 
amount  of  damages  awarded,  less  the  taxes 
and  assessments  dae  the  city,  to  be  applied 
on  the  mortgage.  A  Hen  on  the  Sward  had 
been  previoudy  filed  with  the  comptroller  by 
the  attorneys  for  the  owner  for  services  ren- 
dered in  the  condemnation  proceedings,  and 
they  filed  an  affldsTit  denyine  the  allegations 
of  the  petltian,  and  challenged  the  jurisdiction 
of  the  Special  Term.  Beld,  that  under  the  city 
charter  (paws  1901,  p.  426,  c.  46&  |  1001)  the 
Special  Term  had  Jurisdiction  to  determine  the 
controversy  and  to  try  the  issues  raised  by 
the  petition  and  affidavit  or  send  them  to  a 
referee  to  take  the  proof,  and  it  was  reversible 
error  to  grant  the  order  on  the  papers  submitted 
only. 

Appeal  from  Superior  Court  Appellate  IM- 
Tlslon,  First  Department 

In  tbe  matter  of  tbe  opening  of  Orescent 
avenue.  From  an  order  of  the  Appellate 
Division,  affirming  an  order  of  tbe  Special 
Term  directing  the  comptroller  of  the  dty 
of  New  York  to  pay  to  the  Empire  City 
Savings  Bank  a  sum  of  money  remaining 
out  of  an  award  to  one  Margaret  Stone- 
bridge,  Barclay  E.  Y.  McCarty  and  another 
ai>peal.    Reversed. 

Barclay  B.  Y.  HcCarty  and  Jared  O.  Bald- 
win, Jr.,  in  pro.  per.  (Tbarles  W.  Daytou 
and  Joseph  B.  Bullen,  for  respondent 

BARTLHTT,  J.  On  November  14,  1898, 
tbe  dty  of  New  York  instituted  this  proceed- 
ing under  the  consoUdatiou  act  to  condemn 
for  tbe  purposes  of  a  public  street  land  now 
know  as  Crescent  avenue,  from  Arthur  ave- 
nue to  E<a8t  187th  street  In  the  borough  of 
tbe  Bronx.  Margaret  Stonebrldge  was  tbe 
owner  of  part  of  the  land  taken  In  the  pro- 
ceedings, and  also  of  other  lands  assessed  for 
benefits  thereon.  Tbe  appellants  herein,  Mc- 
Carty &  Baldwbi,  were  retained  In  March, 
1897,  to  represent  Mrs.  Stonebrldge  In  this 
proceeding  as  her  attorneys,  and  from  that 
time  to  the  confirmation  of  the  report  of  tbe 
commissioners  on  April  23,  1908,  rendered 
ber  certain  services  alleged  to  be  of  the  value 
of  ¥919.36.  On  January  30,  1003,  the  appel- 
lants duly  filed  in  the  office  of  tbe  comptroller 


of  tbe  dty  of  Mew  York  a  lien  npoa  Hm 
awards  made  In  favor  of  Mrs.  Stonebrldge. 
The  petitioner  in  tills  proceeding,  tbe  Bhn- 
pire  City  Savings  Bank,  is  the  alleged  holder 
of  two  mortgages  covering  premises  belonc- 
ing  to  Mrs.  Stonebrldge — one  for  the  stun  of 
|6y600,  and  the  otber  for  the  sum  of  $4,(X)0. 
Tbe  $6,900  mortgage  covers  a  triangular  piece 
of  land  coming  to  a  point  at  the  Junction  of 
Arthur  avenue  and  Crescent  avenue.  The 
f4,000  mortgage  covered  otber  portions  of 
Mrs.  Stonebrldge's  land  and  is  not  Involved 
In  this  proceeding  save  incidoitally  as  herein- 
after stated.  The  city  of  New  loA  did  not 
take  In  the  condemnation  proceedings  the 
entire  property  covered  by  tbe  $6,500  mort- 
gage. On  November  80,  1904,  the  Empire 
City  Savings  Bank  served  up<m  tbe  appellants 
a  notice  of  motion,  petition,  and  affidavit 
wherein  it  set  up  the  facts  constituting  its 
claim  and  prayed  that  an  order  be  made 
autborlzing  and  directing  the  comptroller  of 
tbe  dty  of  New  York  to  pay  the  sum  of 
$6,558.54  now  remaining  In  the  possession  of 
the  comptroller,  to  the  end  that  the  said 
sum  may  be  applied  to  the  payment  of  said 
mortgagee  and  interest  due  thereon.  The 
award  made  to  Mrs.  Stonebrldge  for  tbe  land 
covered  by  the  $6,500  mortgage  and  the  piece 
not  taken  as  aforesaid  was  $0,256.57.  The 
dty  of  New  York  had,  with  ber  consent 
deducted  from  that  award  certain  taxe^ 
assessments,  and  water  rates,  and  the  bal- 
ance remaining  in  tbe  possession  of  the  comi^ 
troller  was  the  said  amount  of  $6,658.64. 
Tlie  appellants  submitted  an  opposing  affida- 
vit dtallenglng  tbe  Jurisdiction  of  the  Spe- 
cial Term  to  dlsiMse  of  tbe  questions  pre- 
sented, and  denying  in  detail  tbe  Important 
allegations  of  the  petition.  The  Special  Term 
made  an  order  granting  tbe  prayer  of  the 
petition,  which  was  affirmed  by  tbe  Appel- 
late Divlsioa 

We  are  of  opinion  that  the  Spedal  Term 
had  Jurisdiction  In  this  proceeding  to  de- 
termine tbe  controversy  between  these  pei^ 
ties.  At  the  time  this  condemnation  proceed^ 
ing  was  Instltnted  under  tbe  consolidation  act 
(Laws  1882,  p.  277,  a  410)  section  992  there- 
of permitted,  In  case  of  neglect  or  default 
in  payment  of  an  award  as  therein  provided, 
the  i>er8on  Interested  to  sue  for  and  recover 
the  same.  Section  1001  of  tbe  present  char- 
ter of  the  dty  of  New  York  (Laws  1901,  p. 
420,  c.  466)  provides  for  damages  for  land 
taken.  Among  other  i>rovlsions  Is  the  fol- 
lowing: "The  person  or  persons  to  whom 
awards  shall  be  made  In  such  proceedings, 
and  tbe  person  or  persons  In  whose  favor 
costs  and  expenses  may  be  taxed,  shall  not 
have  an  action  at  law  against  tbe  dty  of 
New  York  for  such  awards,  costs,  or  expenses, 
but  the  court  in  which  said  proceedings  have 
been  had,  upon  tbe  application  of  any  such 
person  or  persons,  in  case  of  the  failure  of 
tbe  comptroller  of  said  dty  to  pay  the  same 
vrithln  thirty  days  after  demand  therefor, 
aball  require  and  direct  the  comptrollar  to 
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pay  said  awards,  costs,  and  expenses  from 
the  said  fund,  and  enforce  said  order  or 
mandate  In  tbe  same  manner  as  other  orders 
and  mandates  Of  said  court  are  enforced." 
As  tbese  sections  deal  simply  with  the  reme- 
dy. It  was  proper  for  the  petitioner  herein 
to  proceed  by  applying  to  the  Special  Term. 
The  rights  of  these  parties  are  worked  out 
through  Mrs.  Stonebridge  and  her  award. 

"We  are,  however,  of  opinion  that  an  Im- 
proper disposition  of  this  application  was 
made  by  the  Special  Term  to  the  possible 
prejudice  of  the  appellants.  The  appellants 
raise  sereral  points  which  may  be  briefly 
stated:  (1)  That  the  petition  and  diagram 
annexed  thereto  showed  that  there  still  re- 
mained subject  to  the  Hen  of  the  alleged 
^,500  mortgage  other  lands  in  addition  to 
that  for  which  the  award  resnlting  in  tbe 
$6,558.54  fund  was  made.  It  is  insisted  that 
the  value  of  tbe  additional  land  should  be 
ascertained.  (2)  That  it  also  appears  that 
tbe  award,  of  which  $6,558.54  Is  the  balance, 
was  made,  not  only  for  land  covered  by  tbe 
$6,500  mortgage,  but  for  other  land  as  well, 
and  thd.t  the  deduction  from  that  award  of 
certain  taxes,  assessments,  and  water  rates 
was  chargeable  In  part  to  property  not  covers 
ed  by  tbe  $6,500  mortgage.  (3)  That  tbe 
appellants  were  afforded  no  opportunity  of 
attacking  tbe  existence  of  the  $6,500  mort- 
gage, the  amount  due  thereon,  and  other 
Issues  raised  by  their  affidavits,  unnecessary 
to  mention  In  detail,  in  view  of  tbe  conclusion 
we  have  reached.  The  lasues  raised  by  the 
petition  and  affidavits  should  be  tried  by  tbe 
Special  Term,  or  sent  to  a  reforee  to  take  tbe 
proof  and  report  same  to  the  oonrt  with  his 
opinion. 

Tbe  orders  of  the  Appellate  Division  and 
Special  Term  should  be  reversed,  with  costs 
to  the  appellants  In  all  tbe  courts  as  against 
the  respondent,  tbe  Empire  Olty  Savings 
Bank. 

OVULBU,  O.  J.,  and  ORAT,  HAIOHT, 
VANN,  and  WERNER,  JJ.,  concur.  aBBXEN, 
3.,  absent 

Orders  reversed,  etc. 


(73  Obio  St  7) 

McNEAIi  T.  PIERCE. 
(Snpreme  Court  of  Ohio.    Oct  SI,  1905.) 

1.  liinrrATiOK  OF  Actions  —  Ackrowledo- 
MBNT  or  Debt— Bkqitesi. 

A  legacy  reciting  that  it  is  "in  considera- 
tion of  her  care  for  my  invalid  mother  many 
yean  preceding  her  death,  and  also  her  care  of 
my  infant  son,"  does  not  imply  a  debt  but  a 
bounty.  It  ia  not  an  acknowledgment  of  a  legal 
obligation,  and,  when  pleaded  in  an  action 
barred  by  the  statute  of  limitations  to  recover 
for  snch  services,  does  not  remove  the  I>ar  of 
tbe  statute. 

2.  Wnxs— Lapskd  Lxqaot. 

A  legacy,  given  in  pa.yment  of  a  debt  by 
til*  express  terms  of  the  will,  does  not  lapse  by 
tbe  death  6f  the  legatee  before  tbe  testator; 
bat  when,  by  the  terms  of  the  will,  it 'appears 


that  tbe  Intention  of  tbe  testator  was  to  ooo- 
fer  a  bounty,  it  is  not  competent  to  show  a 
different  intent  and  to  prevent  a  lapse  by  proof 
that  the  legacy  was  given  in  payment  of  a  debt. 
(Syllabus  by  the  Court) 

Error  to  Circuit  Court  Marlon  County- 
Action  by  one  Pierce,  administrator,  against 
one  McNeal,  executor.  Judgment  In  fhef  court 
of  cominon  pleas  for  defendant  on  demurrer 
was  reversed  in  tbe  circuit  court  and  defend- 
ant brings  error.    Reversed. 

Tbe  tenth  Item  of  tbe  will  of  WllUam  P. 
Hazen.  executed  In  1896,  Is  as  follows: 
■^entb.  I  give  and  bequeath  to  my  niece. 
Miss  Mary  Pierce,  daughter  of  my  sister, 
Emily  Pierce,  of  Mlddlefield,  Geauga  county, 
Ohio,  $5,000,  tbe  same  being  In  conrideration 
of  her  care  of  my  Invalid  mother  many  years 
preceding  her  death,  and  also  her  care  of 
my  infant  son,  Martin  I>.  Hazen,  after  tbe 
death  of  his  mother."  The  legatee  died  widi- 
ont  Issue  In  tbe  lifetime  of  the  testator.  Suit 
was  brought  by  the  administrator  of  the 
legatee  against  tbe  executor  to  recover  tbe 
amount  of  the  l^acy.  It  Is  averred  in  the 
petition  that  In  1858  tbe  testator  was  in- 
debted to  the  legatee  for  services  then  and 
theretofore  rendered  by  ber  at  his  request 
In  tbe  care  of  bis  Invalid  mother  and  of  bis 
Infant  son,  which  were  of  the  value  of  $5,00Ql 
Tbe  tenth  Item  of  the  will  is  then  set  out  as 
an  acknowledgment  of  the  debt  In  writing, 
and  signed  by  tbe  party  to  be  charged  to 
remove  tbe  bar  of  the  statute  of  limitations. 
The  court  of  common  pleas  sustained  a  gen- 
eral demurrer  to  tbe  petition.  Tbe  circuit 
court  reversed. 

J.  F.  McNeal  and  L.  B.  McNeal,  for  plaintiff 
In  error.  N.  H.  Bostwlck  and  GriaaingK  4 
Guthery,  for  defendant  in  error. 

SUMMERS,.  J.  (after  stating  tbe  facts). 
Two  questions  are  presented:  First,  wheth- 
er the  will  removed  the  bar  of  the  statute 
of  limitations,  and,  second,  whether  tbe  lega- 
cy lapsed. 

The  claim  for  services  Is  barred,  anless 
the  win  Is  an  acknowledgment  The  natural 
and  ordinary  meaning  of  the  words  "In  con- 
sideration of,"  in  tbe  connection  used.  Is  not 
compensation,  bnt  a  mark  or  token  of  affec- 
tion or  appreciation.  The  testator  does  not 
acknowledge  that  there  ever  was  any  liabili- 
ty, debt  or  claim.  He  acknowledges  merely 
the  fact  that  bis  niece  did  care  for  his  In- 
valid mother  and  for  his  infant  son.  and. 
feeling  grateful  therefor,  In  recognition  or 
consideration  of  tbe  fact  be  gives  her  $5,00a 
The  services  may  have  been  paid  for  or  ren- 
dered gratuitously.  He  acknowledges  a  debt 
of  gratitude — not  a  legal  obligation;  and  be 
does  not  direct  the  payment  of  a  debt  bnt  con- 
fers a  bounty.  In  Duncan  v.  Franklin  Town- 
ship, 43  N.  J.  Eq.  143,  10  AU.  546,  where  tbe 
ItMU  of  the  will  under  consideration  read  aa 
follows:  "I  feive  and  bequeath  to  Henry  Ben- 
son Duncan,  for  his  services  In  asslstins  me 
at  different  times,  the  sum  of  $2,000" — It  to 
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said  In  the  opinion  (page  14S  of  43  N.  J.  Bq., 
page  547  of  10  Atl.):  "Tbe  expression  'for 
his  services  In  assisting  me  at  different  times' 
does  not,  standing  alone,  import  an  Indebted- 
ness from  her  to  the  legatee  for  which  pay- 
ment may  be  exacted  by  process  of  law.  For 
aught  that  appears  to  the  contrary,  the  ser- 
vices may  have  been  rendered  gratuitously, 
and  the  legacy  may  have  been  given  in  grate- 
ful recognition  of  that" 

The  second  question  is  whether  tbe  facta 
set  out  in  the  petition  state  a  cause  of  ac- 
tion for  the  recovery  of  the  legacy.  It  Is 
conceded  that  the  general  rule  Is  that  a  lega- 
cy lapses  when  tbe  legatee  dies  before  tbe 
testator,  and  that  section  6971,  Rev.  St  1892, 
enacted  to  prevent  mischief  from  tbe  opera- 
tion of  the  rule,  does  not  apply;  bat  it  is 
contended  that  a  legacy  does  not  lapse  when 
It  iB  given  to  pay  a  debt,  dtlng  Ward  v.  Bush, 
69  N.  J.  Bq.  144.  45  AU.  634.  The  cases  that 
bold  tbait  a  legacy  given  In  payment  of  a  debt 
does  not  lapse  do  so  for  the  reason  that  such 
1b  the  manifest  intention  of  the  testator. 
That  Is  the  ground  of  the  decision  In  William- 
son ▼.  Naylor,  8  Tonnge  &  Coll.  208.  There 
It  la  held  that  certain  creditors,  whose  claims 
were  barred,  bat  who  were  named  In  the 
will,  which  provided  that  a  certain  part  of 
tbe  estate  should  be  divided  among  them, 
sbonld  not  be  considered  as  legatees,  but 
rather  as  creditors,  and  consequently  that 
tbe  representatives  -  of  such  as  died  In  the 
testator's  lifetime  were  entitled  to  the  benefit 
of  the  wilL  In  the  note  to  that  case  it  ap- 
pears that  Lord  Lyndhurst  O.  B.,  in  dispos- 
ing of  the  matter  when  it  was  before  him 
aald:  "1  cannot  c«»8lder  this  as  a  mere  vol- 
untary bounty  on  the  part  of  the  testator, 
bnt  we  must  consider  that  the  testator  meant 
tbis  money  to  be  applied  in  satisfaction,  or 
part  satisfaction,  of  an  obligation  in  reduc- 
tion of  his  debts,  which,  though  they  could 
not  be  enforced  against  him  at  law,  were, 
nevertheless,  subsisting  debts.  •  •  •  In 
tbls  case  the  testator  has  manifested  an  anz- 
loaa  desire  to  fulfill  his  just  obligations ;  and 
it  was  plainly  his  intention,  not  to  make  a 
gift  to  the  persons  named  In  tbe  schedule, 
bnt  to  waive  the  legal  bar  to  the  recovery  of 
bis  debts."  In  Philips  v.  Philips,  3  Hare, 
281,  where  the  testator  gave  the  residue  of 
faia  estate  to  trustees,  upon  trust,  to  divide 
tbe  same  among  certain  creditors.  It  Is  held 
that  "the  shares  attributed  to  the  debts  of 
creditors  who  died  in  the  lifetime  of  the  tes- 
tatw  do  not  lapse  by  their  death."  Again, 
"that  tbe  testator  must  be  considered  as  pro- 
ceeding npon  a  mixed  principle  of  bounty  and 
Obligation ;  that  the  will  moat  be  read  as,  to 
some  extent,  directing  payment  Of  debts." 
The  vice  chancellor  shys  (page  292):  "In 
coming  to  the  conclusicm  that  the  represent- 
atives of  the  creditors  who  died  in  the  tes- 
tator's lifetime  are  entitled  to  claim,  I  con- 
sider that  I  follow  the  case  of  Williamson  v. 
Naylw,  that  I  am  giving  effect  to  the  trusts 
s<  the  will,  and  that  I  am  doin«  that  which 


ttte  conscience  of  tbe  testator  led  Mm  to  do, 
in  discharging  pro  tanto  bis  obligations  to 
his  creditors,  notwithstanding  the  bar  of 
the  statute.  If  that  were  his  intention, 
which  on  the  face  of  tbe  will  and  on  the  au- 
thority of  Williamson  v.  Naylor  I  will  as- 
sume, I  cannot  suppose  that  the  testator  con- 
templated the  depriving  of  the  benefit  given 
by  the  will  those  creditors  who  might  happen 
to  die  between  the  date  of  his  will  and  his 
death."  Again  (page  300):  "Another  obser- 
vation strongly  in  favor  of  Williamson  v. 
Naylor  is  this:  If  the  claimants  had  been 
treated  as  legatees,  and  not  as  creditors,  tbe 
rights  of  the  creditors  to  the  benefit  of  tbe 
trust  might  ham  lapsed  by  bis  death  in  tbe 
lifetime  of  the  testator.  This  could  not  have 
been  In  accordance  with  the  Intention  of  the 
testator."  In  Turner  v.  Martin,  7  De  G.,  M. 
&G.  429, 432,  the  Lord  Chancellor  says:  "The 
object  of  the  testator  wan  to  do  that  which 
was  honest  and  just  namely,  to  pay  those 
creditors  in  full  who  had  proved  against  the 
joint  estate  of  his  father  and  himself.  That 
object  could  not  have  been  attained  if  bis 
intended  bounty  was  to  be  limited  to  those 
creditors  only  who  might  happen  to  sorvlve 
him ;  he  having  lived  20  years  after  the  debts 
were  proved." 

In  the  present  case  the  claim  la  barred. 
Tbe  testator  does  not  adcnowledge  It  In 
law  it  is  no  debt  and  It  cannot  be  said  that 
the  intention  of  the  testator  was  to  discharge 
an  obligation  and  not  to  confer  a  bounty. 
The  intention  of  the  testator  must  be  given 
effect  according  to  what  appears  upon  the 
face  of  the  will.  There  Is  no  ambiguity,  and 
evidence  to  prove  an  intention  different  than 
that  Implied  In  tbe  terms  of  the  will  would 
be  Incompetent  Comfort  v.  Mather,  2  Watts 
&  S.  450.  37  Am.  Dec.  523. 

The  judgment  of  the  circuit  court  Is  re- 
versed, and  that  of  the  common  pleas  Is  af- 
firmed. 

Reversed. 

DAVIS,  a.  J,  and  SHAUCK  and  OBBW, 
33^  concur. 


(73  Oblo  St.  54) 
BABTLETT  et  al  t.  STATH. 
(Supreme   Court  of  Ohio.    Oct  81,  1905.) 

1.  CONBTITUTIONAX.  LAW— LSQISi:.ATIVK   POW- 
KBS. 

It  Is  not '  within  tbe  power  conferred  on 
the  General  Assembly  by  the  Omatitntlon  to 
declare  that  things  done  and  created  under  and 
by  virtue  of  unconstitutional  acta  of  the  Gen- 
eral Assembly  nevertheless  "shall  continue  to 
be  and  remain  and  be  recognized  and  recarded 
as  legal." 

2.  SCHOQI,    AlfD    SCHOOI,    DiSTKIOTS— SPBOIAI. 

School  Dibtbicts— Establishitent. 
Section  3801  of  tbe  Rpvised  Statutes  of 
1802  and  sections  3891  and  3028  of  the  Revised 
Statutes  of  1892  as  amended  and  supplemented 
by  "An  act  to  provide  for  the  organizatien  of 
the  common  schools  of  the  state  of  Ohio,  and 
to  amend,  repeal  and  supplement  certain  sec- 
tions of  the  Revised  Statutes  and  laws  of  Ohio 


herefat  named,"  passed  AprU  25.  1904  (87  Oh 
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Lawa,  p.  834),  are  nnconstltntional  and  void,  in 
80  far  as  tbey  declare  to  be  lesal  and  ralld 
special  school  districts  all  special  school  dis- 
tricts which  have  been  created  under  the  pro> 
rislons  of  special  acts  of  the  General  Aasemblr. 
(SylUbns  by  the  Court.) 

Error  to  Circuit  Court,  Washington  County. 

Quo  warranto  by  tbe  state  aKainst  Bartlett 
and  others.  Judgment  for  the  state,  and 
defendants  bring  error.    Affirmed. 

A.  D.  FoUett,  for  plalnttffa  Jn  error.  J.  D. 
PreBttm,  tor  the  State. 

DAVIS,  0.  J.  This  Is  a  proceeding  In  quo 
vmrranto  to  oust  each  of  the  plalntlfTs  In 
error  ttom  the  office  of  director  of  the  Coal 
Ron  qoedal  school  district.  In  Waterford 
township,  Washington  county,  and  to  re- 
quire them  to  show  by  what  right,  if  any, 
thej  claim  to  exercise  the  powers  and  au- 
thority of  such  office.  In  the  petition  it  is 
averred  that  the  Coal  Run  special  school 
district  was  created  by  an  act  of  the  General 
'Assembly  entitled  "An  act  to  establish  a 
rpedal  school  district  in  Waterford  town- 
ship, Washington  county,  Ohio"  (94  Ohio 
T^ws,  p.  630),  and  that  said  act  violates  sec- 
tion 26  of  article  2  of  the  Constitution.  The 
respondents  admit  in  their  answer  that  under 
the  ruling  of  this  court  in  State  ex  rel.  t. 
Rpelhnlre  et  al.,  67  Ohio  St  77,  65  N.  B.  619, 
the  act  creating  the  Coal  Run  special  school 
district  Is  unconstitutional;  but  they  aver 
that  by  virtue  of  an  act  of  the  General  As- 
sembly entitled  "An  act  to  provide  for  the 
organization  of  the  common  schools  of  the 
state  of  Ohio,  and  to  amend,  repeal  and  sup- 
plement certain  sections  of  the  Revised  Stat- 
utes and  laws  of  Ohio  herein  named,"  passed 
AprU  25,  1904  (97  Ohio  Laws,  p.  834),  and 
especially  by  virtue  of  Rev.  St  ff  3891, 
3928,  as  amended  by  said  act  tbe  Coal  Run 
spadal  school  district  Is  made  a  valid  special 
school  district  and  that  the  respondents  are 
the  duly  elected,  qualified,  and  acting  direct- 
ors of  the  same.  The  circuit  court  sus- 
tained a  demurrer  to  the  answer  and  render- 
ed a  judgment  of  ouster  against  the  respond- 
ents. This  proceeding  in  error  is  prosecuted 
In  this  court  to  reverse  the  Judgment  of  the 
circnlt  court 

Tbe  two  sections  of  tbe  School  Code  of 
.1904,  upon  which  tbe  respondents  rest  their 
claim,  are  as  follows: 

"Sec.  8891.  Any  school  district  now  existing, 
otber  than  a  dty,  village  or  township  school 
district  and  any  school  district  organized 
under  the  provisions  of  cliapter  6  of  this 
title,  shall  constitute  a  spedal  school  dis- 
trict" 

"Sec.  3828.  [After  first  making  provision 
for  creation  of  special  school  districts  by 
probate  judge.]  Nothing  herein  contained 
shall  be  so  construed  as  to  abolish  any  q>eclal 
school  district  now  existing,  but  all  such 
districts,  whether  created  under  the  provi- 
sions of  a  general  or  special  act  including  the 
territory  now  constituting  sndt)  special  dl»> 


trlct  shall,  tinless  changed  nnder  tbe  provi- 
sions of  this  chapter,  continue  to  be  and  re- 
main and  be  recognized  and  regarded  as  legal 
special  school  districts,  excepting,  bowever, 
sndb  special  school  distrlcto  which  do  now  or 
may  hereafter  Include  within  their  boundaries 
an  Incorporated  dty  or  village,  and  In  sndi 
cases  such  special  districts  shall  become  a 
dty  or  village  school  district  with  or  without 
territory  atteched  or  detached,  as  the  case 
may  be.  And  all  officers  and  members  at 
boards  of  education  of  existing  spedal  scbool 
districts  heretofore  created,  whether  by 
special  or  general  act  shall  continue  to  liold 
and  exercise  their  respective  offices  and  tlie 
powers  thereof  until  their  successors  are 
elected  and  qualUIed  as  provided  herein ;  pro- 
vided that  all  eudi  officers  of  such  districts 
created  by  spedal  act  shall  hold  such  offices 
only  until  the  first  Monday  of  Januarr  follow- 
ing the  first  election  for  school  officers  to  be 
held  after  the  passage  of  this  act  at  whid) 
election  their  successors  shall  be  elected." 

It  seems  to  be  true,  as  claimed  by  tbe  ooud- 
sel  for  the  defendants  in  error,  that  these 
sections  of  the  act  of  April  25,  1904,  whldi 
repeal  and  amend  Rev.  St  (I  8891,  3928,  do 
not  afTect'thls  action,  which  was  pending  at 
and  before  their  enactment  Rev.  St  1892, 
f  79.  But  since  tbe  original  section  3891  conr 
teins  tbe  provision  that  "any  school  district 
now  existing,  other  than,  •  •  *  which  has 
been  eeteblished  by  a  vote  of  the  people  la 
accordance  with  any  act  of  the  0«ieral  As- 
sembly, or  which  has  been  established  by  a 
general  or  local  act  of  the  General  Assembly, 
shall  constitute  a  school  district  to  be  styl- 
ed a  qpedal  school  district,"  tbe  aaestlon 
still  remains  as  to  the  constltatioiial  power 
of  the  General  Assembly  to  so  legislate. 
This  question  underlies  not  only  sections 
3891  and  3928  as  they  now  exist  but  tbe 
original  sec^on  8891  alsa 

The  contention  made  on  behalf  of  tbe 
plaintifrs  in  error  Is  that  the  legislation  In 
these .  sections  of  the  Rerlaed  Statute*  Is 
general  In  ito  nature  and  uniform  In  ita  op- 
eration throughout  the  state,  and  that  it  re- 
creates and  re-establishes,  as  legal  and  na- 
questlonable  spedal  school  districts,  sncfa 
special  scbool  dlstricta  as  are  confessedly  Il- 
legal if  these  sections  do  not  so  op«ate. 
The  power  of  the  Legislature  to  validate  any 
void  or  ineffectoal  act  is  limited  to  bixA 
acta  as  It  might  have  origtoally  perfermed 
or  authorized.  It  therefore  cannot  nnder 
the  mere  form  and  pretense  of  general  legto- 
latlon,  malce  valid  any  spedal  legislation 
which  it  bad  oiacted  in  violation  of  tbe 
Constltutioa  It  tills  could  be  permitted, 
we  would  at  once  be  back  to  tbe  point  bvsn 
which  we  started  'when  this  court  declared 
that  spedal  legislation  In  regard  to  mmid- 
pal  corporations  wt>uld  not  be  recognised  aa 
constitutional,  although  it  wen  dothed  In  a 
plausible  appearance  of  g«ieral  legislation. 
Tbe  General  Assembly  has  created  spwrlal 
school  dlatrtcte  by  spedal  laws,  as  In  tbla 
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a,  dcflttitely  locating  them  and  deflolng  the 
booDdarles  thereof.  We  need  not  repeat  the 
reaaons  which  we  gave  In  State  ex  reL  t. 
Spellmlre  et  aL,  67  Ohio  St  77,  60  N.  B.  610, 
tor  declaring  racb  actS'  to  be  in  ▼loIaUon  of 
the  OoDStltntlon.  It  Is  aufflclent  to  say  that 
we  adhere  to  the  mllng  made  In  that  case, 
and  that  the  sections  of  the  statutes  now 
onder  consideration  do  not  stop  short  of 
being  a  mandate  to  all  of  the  oonrts  that  "all 
mcb  districts,  whether  created  nnder  the 
proTlalons  of  a  general  or  special  act,  in- 
cluding the  territory  now  oonstltntlng  such 
qieclal  district,  shall  •  •  •  oontlnne  to 
be  and  remain  and  be  recognized  and  r^ard- 
ed  as  legal  special  school  districts,"  eta 
This  we  regard  as  wholly  beyond  the  power 
conferred  npoo  the  General  Assembly  by  the 
Constltntion.  The  power  conferred  upon  the 
General  Assembly  Is  legislative  power,  and 
that  body  la  expressly  prohibited  from  ex- 
ercising any  judicial  power  which  Is  not  ex- 
pressly conferred  by  the  Constitution.  Arti- 
cle 2.  f  32. 

At  this  time,  the  limits  of  the  power  in- 
vested in  the  respectlTe  co-ordinate  branches 
of  the  gOTemment  la  so  well  defined  and  so 
generally  onderstood,  that  we  are  constrained 
to  believe  that,  whatever  may  have  been  the 
thought  of  the  persons  who  drafted  them,  the 
enactment  of  these  sections  was  an  inad- 
vertence on  the  part  of  the  General  Assem- 
bly ;  for  it  la  well  settled  ttiat  the  Legislature 
cannot'  annul,  reverse,  or  modify  a  judg- 
ment of  a  court  already  rendered,  nor  require 
the  courts  to  treat  a«  valid  laws  those  which 
are  onconstitutional.  If  this  could  be  per- 
mitted, the  whole  power  of  the  government 
would  at  once  become  absorbed  and  taken 
into  Itself  by  the  Legislature.  It  does  not 
mfipesr  from  tiie  record  in  this  case  that  any 
coiKtractnal  obllgatloii  la  larolved,  and  there- 
fore Lewla  v.-Symmea,  n  Ohio  8t  471,  M 
K.  B.  194,  76  Am.  St  Rep.  428,  cited  by  the 
plaintiffs  in  error,  does  not  apply.  We  are 
therefore  of  the  opinion  that  the  original 
section  3S91  and  the  amended  sections  8891 
and  S928  of  the  Revised  Statutes  are  Inef- 
fectual and  void,  so  far  aa  they  would  make 
legal  and  valid  special  school  districts  of 
those  special  school  districts  which  had  been 
created  under  or  by  special  statntesi 

The  judgment  of  the  circuit  court  la  af- 
firmed. 

SHACCK,  PRICB,  CSBW,  SUMMBBS, 
and  SPEAR,  33^  concur. 
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METROPOLITAN  LIFB  INS.  00.  T. 

rELIX. 

(Supreme  Court  of  Ohio.    Oct  81,   1905.) 

1.  InBURANCK— PSKUIUH— CORnOSBATIOII. 

To  constitute  a  consideration  for  the  pay- 
ment of  premiums  on  a  policy  of  life  Insurance, 
it  Is  essential  that  the  fnsnrer  Incur  a  liability 
fcy  a  contract  which  Is  not  affected  by  any 
infinslt)!  abich  it  may  elect  t»  Interpose  aa  a 


defense  to.  an  action  on  the  policy  If  ttie  life 
Insured  should  end. 

2.  Saux  —  Rbcovebt  Back  of  PBEiaxTus 
Paid. 
In  an  action  to  recover  premiums  paid  to 
an  insurer  which  has  not  incurred  such  risk, 
the  rights  of  the  parties  at  the  beginnins  of  the 
action  should  determine  the  judgment,  and  the 
insurer  cannot  by  the  averments  of  its  answer 
effectively  waive  such  defense. 

(Sylhibns  by  the  Court) 

Brror  to  Circuit  Court,  Ebmilton  County. 

Action  by  Minnie  Felix  against  the  Met* 
ropolitan  Life  Insurance  Company.  Judgment 
for  plaintiff,  and  defendant  brings  error.  Af- 
firmed. 

Mrs.  Felix  brought  suit  In  the  court  of  com- 
mon pleas  to  recover  from  the  plaintiff  in 
error  the  amount  of  premiums  which  she  had 
paid  to  it  upon  the  policy  on  the  life  of  her 
husband;  the  right  to  recover  being  placed 
upon  the  ground  that  the  policy  was  void. 
The  company  denied  that  the  policy  was  void, 
and  alleged  that  it  had  treated  it  as  valid 
from  the  time  of  its  Issuance  in  April,  1880, 
receiving  premiums  thereon  until  April,  18M» 
when  she  ceased  to  pay  premiums,  and  on 
June  25,  1894,  she  forfeited  the  policy  for 
nonpayment  of  premiums,  and  for  no  other 
reason.  In  the  court  of  common  pleas  a  jury 
was  waived  and  the  cause  was  submitted  to 
the  court  upon  the  following  agreed  state- 
ment of  facts:  Minnie  Felix,  the  plaintiff  In 
the  case,  upon  the  solicitation  of  an  agent  of 
the  defendant  insured  her  husband,  Michael 
Felix,  in  the  defendant  company  for  the  sum 
of  $660,  under  the  following  circumstances: 
On  April  2,  1886,  Mrs.  Felix,  upon  the  solici- 
tation of  an  agent  of  the  defendant,  stated 
to  said  agent  that  she  would  like  to  Insure 
her  husband  for  $1,000,  but  that  her  husband 
objected  to  being  Insured,  and  would  not  sign 
an  application  nor  submit  to  a  medical  ex- 
amination. The  agent  said  be  could  Insure 
the  husband  for  $660,  that  be  need  not  sign 
the  application,  nor  be  examined  nor  know 
anything  whatever  of  the  matter.  Relying 
on  these  representations,  Mrs.  Felix  consented 
to  take  out  the  policy  and  to  pay  fOr  the  same 
the  sum  of  65  cents  weekly  as  premiums.  An 
application  was  made  out  and  the  name  of 
Michael  Felix  signed  thereto,  and  it  was  upon 
said  application  that  the  company  issued  the 
policy,  but  it  does  not  api)ear  who  made  It 
out  or  signed  the  same,  except  that  It  was  not 
done  by  either  Mr.  or  Mrs.  Felix,  or  any  one 
acting  for  them.  April  12,  1886,  Mrs.  Felix 
received  the  policy  in  question  and  the  re- 
ceipt book,  both  ol  which  are  hereto  attached. 
See  Exhibits  A  and  a  Mrs.  Felix  continued 
to  pay  the  premiums  from  April  12,  1886,  to 
April  16,  1894,  when  the  same  amounted  to 
the  sum  of  $233.20,  at  which  time  she  discon- 
tinued payment  of  premiums  and  paid  no 
more,  and  the  policy  was  upon  June  25, 1894, 
forfeited  and  canceled  for  nonpayment  Mra. 
Felix  told  her  husband  of  the  existence  of  the 
insurance  in  April,  1894,  and  because  he  still 
objected  to  being  Insured,  and  also  becausalp 
she  then  became  convinced  that  the  poUcf 


75  NORTHEASTERN  REPORTER. 


(Ohio 


had  always  been  void,  she  refused  to  make 
further  payment  of  premiums.  The  company 
had  always  treated  the  policy  as  valid,  and 
after  Mrs.  Felix  stopped  payment  she  was 
solicited  by  the  company's  agent  to  reinstate 
the  policy  and  resume  payments  of  premium, 
but  she  declined.  Demand  was  made  for  a 
return  of  the  premiums  paid  on  the  ground 
that  the  policy  was  void  ab  initio,  and  the 
premiums  paid  were  unearned,  the  company 
refused  to  pay.  and  this  suit  is  brought  for 
their  recovery. 

Plaintiff  claims  tliat  the  policy  of  Insurance 
In  question,  No.  2,485,016,  the  application  for 
the  same  (attached  hereto  as  Exhibit  6),  and 
the  premlimi  receipt  book,  in  which  were 
entered  premiums  paid  on  said  policy,  and  In 
which  wwe  printed  "Rules  and  Regulations" 
of  the  company,  to  which  plaintiff  refers  In 
her  petition,  all  together  constituted  the  con- 
tract of  assurance.  Defendant  denies  that 
the  said  rules  and  regulations  constitute  any 
part  of  said  contract.  Plaintiff  never  read 
the  said  rules  and  regulations,  until,  upon  said 
16th  day  of  April,  1894,  her  husband  called  her 
attention  more  particularly  to  that  portion 
thereof  which  Is  referred  In  the  petition,  and 
she  then  read  all  of  said  rules  and  regulations 
In  said  receipt  book  contained.  Plaintiff  had 
never  read  the  application  nor  seen  the  orig- 
inal or  a  copy  of  it,  until  the  original  was 
.exhibited  to  her  in  the  court  room  at  this  trial. 
Michael  Felix,  the  assured,  was  never  exam- 
ined by  any  physician  for  said  insurance  and 
never  consented  nor  desired  to  be  Insured  In 
this  defendant  company,  nor  did  he  know  of 
the  existence  of  the  policy  in  question  until 
the  plaintiff  accldently  revealed  its  exist- 
ence to  him  on  April  16,  1894,  at  which  time 
he  Insisted  that  plaintiff  cancel  the  same,  and 
called  plalntlfTs  attention  to  the  fact  that  ac- 
cording to  the  rules  and  regulations  there  had 
ween  no  valid  insurance. 

The  material  representations  and  stlpula- 
dons  of  the  exhibits  are  the  following: 

"Application  to  the  Metropolitan  Life  In- 
surance Ck).  J.  Hurley,  agent  at  Newport, 
under  John  Garrett,  assistant  superintendent 
The  undersigned  hereby  declares  and  war- 
rants that  the  representations  and  answers 
made  below,  and  in  the  examination  on  the 
other  side,  are  strictly  correct  and  wholly 
true;  that  they  shall  form  the  basis  and  be- 
.come  part  of  the  contract  of  insurance  (It 
one  be  Issued),  that  any  untrue  answers  will 
render  the  policy,  null  and  void,  and  that 
said  contract  shall  not  be  binding  upon  the 
company  unless  upon  its  date  and  delivery 
.the  insured  be  alive  and  in  sound  health.  The 
undersigned  further  agrees  to  be  governed  by 
the  rules  and  regulations  of  the  Metropolitan 
.Life  Insurance  Company,  as  they  now  exist, 
.or  may  hereafter  be  altered  or  amended.  The 
provisions  of  chap.  347  of  the  laws  of  Xew 
•York,  passed  May  21, 1879,  are  hereby  waived. 

"[Signature  of  applicant]    Michael  Felix. 
.     "Rules  and   Regulations.    Under   no   clr- 
•,«nmstanoes   can    an  application  be   written 
upon  the  life  of  a  husband  for  the  benefit 


Of  his  wife,  or  vice  versa,  or  upon  ttie  life  of 
any  person  for  the  benefit  of  another  (chit 
dren  excepted),  unless  the  life  proposed  for 
insurance  fully  understands  the  matter  and 
consents  to  the  Issuance  of  the  policy,  and 
personally  signs  the  certificate  of  examination 
on  the  bade  of  the  application.  Any  policy 
obtained  In  violation  of  this  will  be  void.  An 
adult  application  must  be  signed  on  Its  face 
directly  under  the  warranty  by  the  applicant 
in  person,  and  on  the  bade,  at  the  foot  of 
the  examination  form  by  the  life  proposed 
for  insurance,  and  an  Infantile  application 
by  one  of  the  parents  of  the  child,  or,  if  tliey 
be  dead,  by  the  person  who  has  undertaken 
its  support  •  •  •  No  policy  on  an  adult 
life  will  be  "binding  upon  the  company  unless 
the  person  against  whose  death  it  insures  Is 
aware  of  the  insurance — consents  to  the  same 
— Is  examined  by  a  physician  of  the  company 
If  the  amount  applied  for  is  over  $200,  or  by 
an  agent  If  under  that  amount  and  personally 
signs  the  examination  form  after  the  answer* 
in  said  form  are  all  recorded,  and  not  othei^ 
wise." 

The  material  stipulations  of  the  policy  are: 
"In  consideration  of  the  representations  and 
agreements  In  the  printed  and  written  appli- 
cation for  this  policy  respecting  the  ijerson 
named  in  the  schedule  hereinafter  contained 
which  application  Is  hereby  referred  to  and 
made  a  part  of  this  contract  •  •  •  If  any 
of  the  representations  above  referred  to  and 
upon  which  said  policy  is  granted  be  not  true 
this  policy  shall  thereupon  become  void." 

Upon  these  facts  the  court  of  common  pleas 
rendered  Judgment  in  favor  of  Mrs.  Felix,  and 
that  judgment  was  affirmed  by  the  «tornlt 
court 

Robertson  ft  Buchwalter,  for  plaintiff  In 
error.  S.  B.  Deal  and  Dudley  P.  Wayne, 
for  defendant  In  error. 

SHAUGE,  J.  (after  stetlng  the  facts). 
More  than  a  century  ago  It  was  held  by  Lord 
Mansfield  in  Tyre  v.  Fletcher,  Cowp.  668, 
that  premiums  paid  upon  a  void  policy  of  In- 
surance may  be  recovered  because  "the  nndei^ 
writer  receives  a  premium  for  running'  the 
risk  of  indemnifying  the  insured,  and  what- 
ever cause  it  may  be  owing  to.  If  he  does  not 
run  the  risk  the  consideration  for  which 
the  premium  or  money  was  paid  Into  his 
bands  falls,  and  therefore  he  ought  to  return 
it"  Such  appears  to  have  been  the  accepted 
law  since  that  time.  In  supposed  deference 
to  it,  counsel  for  the  company  here  insists 
that  the  policy  was  not  void,  even  if  voidable 
at  the  option  of  the  company,  and  that  It  did 
not  declare  the  policy  forfeited  until  the  pay- 
ment of  the  premiums  had  been  refused.  In 
this  connection  he  directs  our  attention  to  the 
nficontroverted  allegations  of  the  company's 
answer  that  at  the  time  of  the  refusal  to  pay 
the  premiums,  and  prior  thereto,  the  company 
bad  treated  said  Insurance  as  valid,  and  was 
ready  and  willing  to  carry  out  the  terms  and 
toBditlons  of  sild  policy  by  it  to  be  kept  and 
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performed  and  to  keep  In  force  satd  policy, 
and  was  never  willing  to  rescind  the  contract 
or  to  have  It  rescinded.  The  company's  will- 
ingness to  'keep  .the  contract  aliye  while  that 
consisted  :only  in  accepting  premiums  may  be 
readily  believed;  but  the  choice  of  its  attt 
tnde,  tf  the  life  Insured  had  ended,  would 
have  been  determined  by  other  considerations. 
In  attempting  to  apply  the  admitted  rule  to 
the  case,  we  should  lodk  to  the  stipulations 
whereby  the  company  has  provided  for  im- 
munity from  liability  rather  than  to  Its  In- 
effectual declarations  respecting  its  Inten- 
tions. The  rule  requires  the  presumption 
that  It  would  have  paid  the  amount  of  the 
policy  only  in  performance  of  a  binding  ob- 
ligation to  do  80.  U  this  presumption  ap- 
pears too  weak  to  attract  confidence,  it  might 
be  much  strengthened  by  reference  to  reports 
of  Judicial  proceedings  in  the  several  states 
llluBtrating  this  company's  dealings  with 
holders  of  its  policies. 

Since  it  cannot  be  assumed  that  we  are  deal- 
ing with  a  sporadic  case  of  philanthropy,  we 
must  inquire  whether  the  company  bore  a 
risk  In  consideration  of  the  premiums  paid. 
In  this  connection  its  counsel  say  that  al- 
though the  pretended  application  by  the  in- 
sured was  a  forgery,  not  perpetrated  by  the 
benefldary,  its  r^reaentatlons  may  all  have 
been  true,  and  that,  under  the  circumstances 
presented,  sections  3625  and  3626  of  the  Ee- 
vlsed  Statutes  of  1892,  prevented  its  interpos- 
ing their  falseness.  If  they  were  false,  as  a  de- 
fense to  an  action  on  the  policy.    These  prop- 
ositions need  not  be  discussed,  for  they  miss 
the  point  In  the  case.    The  company  did  not 
incur  the  liability  which  Minnie  Felix  thought 
It  incurred,  and  for  which  she  paid  the  pre- 
miums, because  the  terms  of  the  application 
upon  which  the  company  acted  showed  her 
express  consent  to  be  bound  by  its  regulations. 
The  terms  of  the  policy  made  the  application 
a  part  of  the  contract    The  regulations  pro- 
vided that  no  policy  on  an  adult  life  should 
be  binding  upon  the  company  unless  the  per- 
son against  whose  death  it  Insures  is  aware 
of  the  insurance,  and  Michael  Felix,  the  adult 
subject  of  the  insurance,  was  not  aware  that 
it  had  been  effected.    The  distinction  between 
a  policy  void  and  voidable  at  the  election  of 
the  Insurer  cannot  be  Important  here.    It  is 
of  the  essence  of  the  doctrine  stated  by  Lord 
Mansfield,  and  approved  in  the  considerate 
cases  upon  the  subject,  that,  there  being  no 
fraudulent  conduct  by  the  benefldary,  to  con- 
stitute a  consideration  for  the  payment  of 
premiums,  there  must  be  a  contract  against 
which  at  the  time  of  its  execution  the  in- 
surer cannot  Interpose  a  valid  defense.    Such 
a  ground  of  defense  Is  shown  In  the  stipula- 
tions and  facts  stated.    The  Judgment  below 
is    in  accordance  with  the  doctrine  of  In- 
surance Co.  V.  Pyle,  44  Ohio  St.  19,  4  N.  E. 
465,  58  Am.  Rep.  781.    It  is  in  all  respects 
supported  by  Fisher  v.  MetroppUtan  Life  Ins. 
Co.,  162  Mass.  236.  38  N.  E.  503,  where  the 
company  unavalllngly  urged  the  same  objec- 


tions to  the  right  to  recover  the  premiums 
paid. 
Judgment  afBrmed. 

DAVIS,  C.  J.,  and  PRICE,  CRBW,  SUM- 
MERS, and  SPEAR,  JJ.,  concur. 
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OGG  T.   STATE. 

(Supreme  Court  of  Ohio.    Oct  81,  1905.) 

Bastaeds  —  Faii-uek  to   Suppobt  —  Ikdiot- 

MENT. 

An  indictment  under  section  3140—2,  Rev. 
St.  for  failure  to  provide  for  an  illegitimate 
child  under  16  years  of  age,  need  not  allege 
that  under  a  previous  proceeding  under  the 
bastardy  act  the  defendant  had  been  adjudged 
to  be  the  reputed  father  of  such  child,  nor  is 
evidence  of  such  former  adjudication  necessary 
to  a  valid  conviction. 
(Syllabus  by  the  Court) 

Error  to  Circuit  (Dourt,   Perry  County, 
One  Ogg*  was  convicted  of  failing  to  sup- 
port a  child  under  the  age  of  16>  and  brings 
error.    Affirmed. 

T.  B.  Williams,  for  plaintiff  In  error.  J. 
E.  Powell,  for  the  State. 

PER  CURIAM.  Plaintiff  in  error  was  in- 
dicted at  the  November  term,  1904,  of  the 
common  pleas  court  of  Perry  county,  under 
section  3140—2  of  the  Revised  Statutes,  for 
having  failed  to  provide  his  illegitimate  child 
under  the  age  of  16  years  with  proper  care, 
food,  and  clothing  from  the  20th  of  January, 
1903,  to  the  date  of  the  Indictment  The 
Indictment  did  not  charge  that  In  proceed- 
ings under  the  bastardy  act  Ogg  had  been 
adjudged  to  be  the  reputed  father  of  the 
'Child,  and  upon  that  ground  the  sufficiency 
of  the  indictment  was  challenged  In  the 
court  of  common  pleas  where  its  sufficiency 
was  sustained.  Defendant  then  entered  a 
plea  of  not  guilty  and  was  convicted  with- 
out any  evidence  showing  such  adjudication 
under  the  bastardy  act  His  motion  for  a 
new  trial  was  overruled  and  .sentence  pro- 
nounced against  him  In  accordance  with  the 
verdict  He  then  filed  a  petition  in  error 
in  the  circuit  court  where  the  Judgment  of 
the  court  of  common  pleas  was  affirmed. 

The  view  urged  upon  us  by  counsel  for 
the  plalntur  in  error  Is  that  in  the  absence 
of  sudi  allegation  and  proof  there  can  be  no 
valid  conviction.  The  statute  \mder  which 
the  indictment  was  found  and  conviction  had 
affords  no  support  for  the  ptdnt  now  made, 
for  it  does  not  suggest  such  adjudication 
as  a  condition  of  guilt  While  the  two  acts 
contain  provisions  which  contemplate  the 
support  of  an  Illegitimate  child,  the  bas- 
tardy act  also  contains  provisions  for  the 
benefit  of  the  mother.  Proceedings  under 
that  act  are  instituted  by  her  and  are  in 
a  large  measure  controlled  by  her.  Proceed- 
ings under  the  act  here  Involved  are  insti- 
tuted and  maintained  by  the  state  as  against 
a  purely  public  offense.    The  relation  of  the 
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.statntea  does  not  seem  to  support  the  polbt 
urged  against  the  validity  of  the  conviction. 
The  Judgments  of  the  courts  below  seem  to 
be  fully  supported  by  Gee  v.  State,  60  Ohio 
St  485,  56  N.  E.  48,  where  it  was  held  that 
on  the  trial  of  an  indictment  under  this 
section  the  record  of  'a  prevloos  bastardy 
proceeding.  In  which  the  defendant  was  ad- 
judged to  be  the  reputed  father  of  the  child 
neglected.  Is  not  admissible  In  evidence  be- 
cause that  adjudication  may  proceed  upon 
a  mere  preponderance  of  the  evidence,  while 
under  the  statute  here  involved  it  is  neces- 
sary that  conviction  be  by  evidence  estab- 
lishing defendant's  guilt  beyond  a  reasonable 
doubt  It  Is  quite  generally  known  that  that 
which  need  not  be  proved  need  not  be  al- 
leged; and  certainly  that  conclusion  may  be 
urged  with  no  less  confidence  with  respect 
to  a  matter  which  is  not  permitted  to  be 
proved. 
Judgment  affirmed.  ^ 

DAVIS  O.  J.,  and  SHAUCK,  PRICE, 
CREW,  SUMMERS,  and  SPEAR,  JJ.,  con- 
cur. 

(73  Ohio  St  62) 

STBRWERF  v.  SMITH. 

(Supreme  Court  of  Ohio.    Oct  31,   1905.) 

Bbko»— Bond  fob  Co8TS--Pi.AiNiirr  in  Eb- 

BOB. 

A  nonresident  plaintiff  may  be  required  to 
give  security  for  coats  In  a  proceeding  in  error, 
and  In  default  thereof  his  petition  may  be  dis- 
missed. 

[Ed.  Note. — For  cases  in  point  see  vol.  13, 
Cent  Dig.  Costs,  {  94a] 

(Syllabus  by  the  Court) 

Error   to   Circuit   Court    Butler  County. 

Action  by  one  Smith  against  one  Sterwert 
Judgment  for  plaintiff  in  the  common  pleas. 
From  a  Judgment  of  the  circuit  court  dis- 
missing proceedings  in  error,  defendant 
brings  error.    Affirmed. 

Smith  tMronght  suit  In  the  court  of  com- 
mon pleas  of  Bntler  county  against  Ster- 
werf  for  a  revivor  of  a  Judgment  Judg- 
ment was  rendered  against  Sterwerf  reviv- 
ing the  original  Judgment  and  such  proceed- 
ings were  had  that  Sterwerf  filed  a  petition 
in  error  In  the  circuit  court  of  Butler  county 
to  reverse  the  Judgment  In  favor  of  Smith 
against  Sterwerf.  Smith  filed  a  motion  in 
the  circuit  court  to  require  Sterwerf  to  give 
security  for  costs,  on  the  ground  that  Ste» 
werf  was  a  nonresident  of  Butler  county. 
The  circuit  court  sustained  the  motion,  and, 
Sterwerf  being  in  default  for  security-  for 
costs,  the  proceeding  In  error  was  dismissed 
at  his  costs.  Sterwerf  prosecutes  a  pro- 
ceeding In  error  here  to  reverse  the  Judg- 
ment of  the  circuit  court 

Eugene  C.  Pociey,  for  plaintiff  In  error. 

PER  CURIAM.  Without  determining 
whether  or  not  the  courts  have  Inherent 
pow^er  to  require  security  for  costs,  as  has 


been  held  sometimes^'  we  are  of  fbe  opinion 
that  within  the  language  of  Rev.  St  ff  5340— 
1  .and  6340 — 2,  the  Judgment  of  tlie  circuit 
court  was  right'  The  power  conferred  by 
the  statute  Is  not  limited  to  "civil  actions," 
originally  commenced;  but  it  is  provided 
that  the  plaintiff  shall  be  bound  for  the 
payment  of  the  costs  which  may  be  ad- 
judged against  him  in  the  court  in  wblrb 
the  action  is  brought  "or  in  any  other  court 
to  which  it  may  be  carried,"  etc.  This 
broad  language  covers  appellate  Jurisdiction, 
wlMther  by  appeal  or  In  error ;  for,  althongli 
a  proceeding  in  error  Is  not  a  "civil  action," 
'the  identity  of  the  action  is  not  lost  in  the 
proceeding  in  error,  and  hence  the  action 
may  be  "carried"  to  a  court  of  review  by 
a  proceeding  in  errbr. 
Afllrmed. 

DAVIS,    O.    J.,    and    SHAUCK,    PRICE, 
SUMMERS,   and   SPEAR,   JJ.,   concur. 
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ELLIOTT  V.   WORCESTER  TRUST  00. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Dea  1,  1905.) 

1.  Pleadiwo— Vabiakcb— Pakties. 

A  coimt  in  a  declaration,  alleging  tlut 
plaintiff  delivered  or  caused  to  be  delivered  to 
defendant  liank  a  sum  claimed  to  l>e  held  by 
ttie  defendant  for  plaintiff's  use,  is  broad 
enougti  to  cover  a  deposit  made  with  the  de- 
fendant by  the  plaintiff  personally. 

2.  SaMK— TIM.E. 

In  an  action  azaiDst  a  bank,  an  allegation 
of  the  declaration  toat  plaintiff  made  a  deposit 
on  or  about  February  2l8t  did  not  pr^ude 
plaintiff  from  relying  on  a  deposit  made  Febra- 
aiy  24th. 

8.  Banks   and    Banking — Dxposits— Nons 
.    Patable  in  Bane— Authobitt  or  Banbu 

Plaintiff,  after  giving  a  note  payable  at  a 
bank,  compromised  with  creditors  and  received 
a  release  from  the  holder  of  the  not&  of  which 
plaintiff  notified  the  l>ank,  and  BUDsequentlj 
defendant  bank  took  over  the  property,  assets, 
and  liabilities  of  the  other  bank,  indnding  a 
deposit  belonging  to  plaintiff.  Held,  that  de- 
fendant bank  wtu3  bound  to  know  the  terms 
under  which  the  deposit  was  held  by  the  other 
bank,  and  it  had  no  authority  to  pay  the  note 
on  its  matarity  out  of  plaintiff's  deposit 
4.  SAins— Notes  Patabue. 

Rev.  Laws,  c.  73,  {  104,  provides  that 
where  an  instrument  is  made  payable  at  a  bank. 
It  is  equivalent  to  an  order  to  tlie  bank  to  par 
the  same  for  the  account  of  the  principal 
debtor  thereof.  Held,  that  a  bank  has  bo  an- 
thorit?  to  pay  notes  of  a  depositor  made  kaig 
before  and  payable  at  another  bank. 
6.  Saub— Action  bt  Defobitob— Pixaouio— 
Issues. 

Where  a  bank  paid  the  note  of  a  depositor, 
and  charged  it  to  hfs  account  and  the  depositor 
brought  an  action  for  the  amount  so  paid,  and 
the  answer  was  a  eenend  denial  and  plea  of 
payment  end  no  claim  in  set-off  was  filed, 
nor  an  averment  of  ownership  made,  a  defense 
that  the  bank  had  the  rights  of  a  b<«a  fide 
purchaser  for  value  before  maturity,  and  ttiat 
It  wE)s  a  holder  In  due  course,  was  not  open  to 
defendant. 
6.  Same— Condition  Precedent  to  Aottoir. 

Where  a  bank,  without  autboritv  so  to  do. 
paid  the  note  of  a  depositor  and  charged  tbe 
same  to  bis  account  and  the  note  was  returned 
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to  the  depositor  with  canceled  checks,  it  was 
iMt  DecesBary  for  the  depositor  -to  retnrn  the 
note  to  the  banic  before  brinfing  an  action  for. 
the  amount  paid. 

B^wrt  from  8i4>erior  Court,  Worcester 
County;  Frederlclt  Lawton,   Judge. 

Action  by  James  I.  Elliott  against  the 
Worcester  Trust  Company.  Judgment  for 
plaintiff,  and  the  case  reported  to  the  Su- 
preme Judicial  Court    Affirmed. 

Rnfus  B.  Dodge  and  Wm.  J.  Taft,  tor 
plaintiff.  Henry  F.  Harris  and  Smltb,  Oage 
it  Dresser,  for  defendant 

KNOWLTON,  C.  J.  The  defendant,  as  a 
banking  corporation,  held  money  belonging  to 
the  plaintiff  as  a  depositor.  It  paid  a  note  of 
$157.12  made  by  the  plaintiff,  and  afterward 
refused  to  pay  the  amount  to  the  plaintiff,  or 
to  account  for  it,  otherwise  than  by  claiming 
credit  for  It  as  properly  paid  to  the  holder. 
This  note  was  one  of  four  giren  for  tiie  same 
sum  by  the  plaintiff  to  one  Adams.  After 
giving  It  the  plaintiff  compromised  with  his 
creditors  by  the  payment  of  a  percentage  of 
his  indebtedness,  which  he  gave  to  Adams 
upon  these  notes.  He  received  from  Adams, 
In  return,  a  release  under  seal  of  all  claims 
and  demands.  These  notes  were  payable  at 
the  City  National  Bank  In  Worcester,  and 
the  plaintiff  notified  the  cashier  of  that 
bank,  after  the  settlement,  not  to  pay  any  of 
bis  notes  that  might  be  presented  without 
first  notifying  lilm.  Three  of  these  notes 
were  afterwards  presented  for  payment  at 
the  bank,  and  payment  was  refused.  Before 
the  fourth  became  due,  the  defendant  "took 
over  the  property  and  assets,  and  assumed 
tbe  liabilities,  including  that  of  the  plaintiff, 
of  the  City  National  Bank,  which  at  that 
time  went  Into  liquidation."  The  accounts 
of  the  City  National  Bank  were  transferred 
to  the  defendant,  Including  a  deposit  of 
f201.lO  belonging  to  the  plaintiff,  and  the 
following  statement  was  stamped  In  the 
plaintiff's  deposit  book,  bearing  date  Febru- 
ary 21,  1008:  "The  balance  of  two  hundred. 
and  one  and  ten  one-hondredths  dollars, 
standing  to  tbe  credit  of  this  account,  has 
tbls  day  been  transferred  to  the  Worcester 
Safe  Deposit  &  Trust  Company,  to  be  held 
by  It  OS  a  deposit  upon  tbe  same  terms  as  It 
tna  beld  by  tbe  City  National  Bask.  Checks 
drawn  upon  the  City  National  Bank,  and  not 
yet  presented,  will  be  honored  by  tbe  Wor- 
cester Safe  Deposit  &  Trust  Company  to  the 
eztoit  of  said  balance.  S.  H.  Clary,  Treas- 
nrer,"  On  tbe  24th  day  of  February,  1908, 
tbe  plaintiff  made  a  deposit  of  $1,470.44 
wltb  the  defendant  on  this  account,  and  on 
tbe  same  day  drew  a  check  for  $126.  On 
Vebmary  STtb  tbe  defendant  paid  for  the 
plaintiff  two  checks  of  $100  each.  Other 
checks  w«e  drawn  and  other  deposits  were 
made,  from  time  to  time*  before  April  of  tbe 
same  year.  In  April  the  fourth  note  of 
Adams  was  presented  tot  payment  at  the 
defendant's  banking  room,  through  tbe  clear- 
75N.H.— 60 


Ing  bouse,  from  tbe  Qnlnslgamond  National 
Bank,  and  was  paid.  At  the  end  of  tbe 
month  the  note  was  returned  to  the  plaintiff, 
-with  his  paid  and  canceled  checks.  The  of- 
ficers of  the  defendant  bad  not  been  Informed 
of  the  notice  from  the  plaintiff  to  tbe  City 
National  Bank  not  to  pay  his  outstanding 
notes,  althoogb  tbe  casbier  and  bookkeeper 
of  that  bank,  who  bad  received  the  notice, 
were  unployed  by  tbe  defendant  In  subordi- 
nate positions.  Tbe  case  was  heflrd  In  the 
superior  court  upon  an  agreed  statement  of 
facta,  tbe  substance  of  which  Is  given  above 

This  was  the  form  of  the  agreement: 
"The  following  are  agreed  to  be  all  the  facts, 
and  may  be  used  In  tbe  trial  of  tbe  case  of 
Elliott  V.  Worcester  Trust  Company,  so  far 
as  they  are  material  and  competent  under  tbe 
pleadings."  Ctenerally  tbe  saLmtsslon  of  a 
case  upon  agreed  facts  waives  all  questions 
of  pleading.  Brettun  v.  Fox,  100  Mass.  234 
But  by  tbls  agreement  the  parties  have  limit  - 
ed  themselves  to  a  consideration  of  only  sucli 
matters  as  are  potlnent  under  the  pleadings 
See  Bsty  v.  Currier,  88  Mass.  600,  502 ;  Com. 
V.  Worcester  &  Nashua  Railroad,  124  Mass. 
661.  Treating  the  defendant's  argument  on 
this  point  as  open  to  it,  we  are  of  opinion 
that  tbe*declaration  is  broad  enough  to  Justi- 
fy ttie  different  claims  that  the  plaintiff 
makes.  The  first  count  Is  for  money  had  and 
received  to  tbe  plalntUTs  use,  with  a  bill  of 
particulars  specifying  the  receipt  by  the  de- 
fendant from  the  City  National  Bank  of  the 
sum  claimed.  Tbe  third  Is  a  special  count 
setting  oat  tbe  transaction  between  the  de- 
fendant and  tbe  bank,  and  tbe  agreement 
with  tbe  plaintiff  In  regard  to  the  deposit 
The  second  Is  also  a  special  count,  averring 
that  tbe  plaintiff  delivered,  or  caused  to  be 
delivered,  to  the  defendant  tbe  sum  claimed 
to  be  beld  by  tbe  defendant  for  his  Use,  to  be 
paid  upon  his  order  on  demand,  etc.  Tbls 
count  is  broad  enough  to  cover  a  d^xMlt 
made  with  the  defendant  by  the  plaintiff 
personally,  and  tbe  averment  of  time  as  on 
or  abont  February  21, 1S08,  does  not  preclude 
tbe  plaintiff  from  relying  upon  a  deposit 
made  on  Febmary  Z4th.  We  think  this  count 
should  be  construed  as  general  In  its  applica- 
tion,, as  the  third  is  limited  to  the  money 
trantferred  by  tbe  City  National  Bank.  Tbe 
sum  claimed  In  each  count  Is  the  same,  name^ 
ly,  the  balance  that  the  defendant  refused  to 
pay  over  because  of  Its  payment  on  the  note. 
Of  course,  tbore  was  no  dqxwlt  of  tbls  pre- 
cise sum,  either  by  tbe  transfer  from  the  City 
National  Bank  or  by  the  plaintiff  personally, 
but  this  sum  was  Included  In  a  larger  de- 
posit 

If  w«  eonalder  the  case  In  reference  to  tbe 
deposit  transferred  to  the  defendant  from  tbe 
City  National  Bank,  we  find  that  the  defend- 
ant succeeded  to  the  rights  of  that  bank,  and 
acquired  no  additional  rights.  In  taking 
over  tbe  deposit,  It  took  it  with  the  same 
obligations  to  the  plaintiff  that  Its  predeces- 
sor was  under,, one  of  which  was  not  to  pay 
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out  I'ble  itaoney  or  any  part  of  it  on  his  old 
notes  without  obtaining  anthority  from  him. 
The  statement  stamped  In  the  deposit  book 
recognized  the  same  obligation.  The  money 
was  'Ho  be  held  by  it  as  a  deposit  iqx>n  the 
same  terms  as  it  was  held  by  the  City  Nai- 
tlonal  Bank."  Under  this  contract  the  de- 
t&aiant  had  no  right  to  pay  this  nota 
It  was  bound  to  know  the  terms  under 
which  the  deposit  was  held  by  Its  pred- 
ecessor. If  we  look  at  the  relations  of  the 
parties  in  regard  to  deposits  subsequently 
made,  we  reach  the  same  result  There  was 
an  Implied  understanding  that  the  defend- 
ant should  pay  the  plaintiff's  cheeks  drawn 
on  the  account,  and  notes  made  by  him  pay- 
able at  Its  banking  rooms.  Carr  v.  National 
Security  Bank,  107  Mass.  45,  4S,  9  Am.  Bep. 
6.  But  this  would  not  Include  notes  made 
lotq;  before,  payable  at  another  bank.  Rer. 
Laws,  c.  73,  §  104.  As  to  snch  notes,  if  they 
were  presented  for  payment  at  the  defend- 
ant's banking  bouse.  It  had  no  authority  to 
do  anything  as  the  plaintiff's  agent.  In  ^- 
ther  view  the  payment  of  tills  note  was  un- 
authorized, and  It  constitutes  no  defense  to 
the  plaintiff's  claim. 

It  is  contended  that  the  defendant  has  the 
rights  of  a  bona  fide  purchaser  for  Value  be- 
fore maturity,  and  that  It  la  a  holder  in  due 
course,  within  the  meaning  of  Rev.  Laws,  c. 
73,  §S  69-76.  But  no  snch  contention  is  open 
under  the  pleadings.  The  answer  Is  a  gen- 
eral denial  and  a  plea  of  payment  The  de- 
fendant has  not  filed  a  claim  In  set-off,  nor 
made  any  averment  of  ownership  of  the  note. 
At  maturity  the  note  was  presented  by  the 
holder  for  payment  The  defendant  assumed 
to  pay  it  as  the  plalntifrs  agent,  and  in  that 
capadty  received  It  as  a  paid  note  for  de- 
livery, to  its  principal,  the  maker.  The 
rights  of  the  defendant  in  this  action,  under 
its  plea  of  payment  of  the  money  deposited, 
dq)end  upon  the  question  whether  it  had 
authority  from  the  plaintiff  to  make  tixia  pay^- 
ment  This  case  is  quite  unlike  Manufactur- 
ers' National  Bank  r.  Thompson,  129  Mass. 
438,  37  Am.  Rep.  376,  which  was  an  action 
brought  upon  a  promissory  note  indorsed  In 
blank  by  the  holder  of  It 

Nor  can  the  defendant  prevail  upon  its  de- 
fense that  the  plaintiff  did  not  return  the 
note  before  bringing  the  suit  The  note  was 
voluntarily  put  into  his  possession,  with  can- 
celed checks,  as  a  paper  which  had  ceased  to 
be  of  value.  The  delivery  was  not  made  in 
the  execution  of  a  contract  in  reference  to 
the  note,  or  as  a  part  of -any  transaction  to 
whlcb  the  plaintiff  was  a  party  and',  with 
which  the  note  was  connected.  It  was  not 
necessary  for  the  plaintiff  to  rescind  tb6  con- 
tract or  to  do  anything  to  change  the  exist- 
ing legal  relations  betweot  the  pafties,  be- 
fore demanding  his  money  and  suing  to  re- 
cover It  If  the  defendant  had  demanded  the 
note  of  the  plaintiff,  and  he  bad  refused  to  de- 
liver it  before  bringing  his  suit  a  different 
(uestlon   would  have  been  presented.    But 


even  'then.  If  the  collection  of  the  note  was 
made  by  the  Quinslgamond  National  Bank  as 
•the  agent  of  Adams,  and  not  as  owner — and 
there  is  nothing  to  show  the  contrary — it  Is 
at  least  doubtful  whether  it  would  have  been 
the  plaintiff's  duty  to  return  It  However 
that  may  be,  t>efore  the  trial  of  the  case  was 
concluded  he  voluntarily  offered  to  return 
it  The  defendant  does  not  appear  to  have 
been  injured  by  the  plaintiff's  failure  to  make 
tlie  offer  before  bringing  the  suit  In  the 
nature  of  the  transactions  and  the  relations 
of  the  parties,  the  case  differs  materially 
from  Northampton  National  Bank  v.  Smith. 
169  Mass.  281,  47  N.  B.  1009,  61  Am.  St  B^. 
283. 
Judgment  for  the  plaintiff  affirmed. 


(189  Mass.  S13) 

EVERETT  et  al.  v.  CITY  OF  FAIX 
RIVER. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  28,  1905.) 

1.  BOUNDABIES— DeSCBIFTION — STBEETS. 

Wiiere  there  is  nothing  to  control  the  effect 
of  a  deed  of  land  described  as  situated  on  the 
side  of  a  contemplated  street  the  grantee's 
land  extends  to  the  middle  of  the  street 

[Ed.    Note. — For  cases  in  point  see  voL  8^ 
Cent  Dig.  Boundaries,  {  123.J 

2.  HiGHWATB— Latihq    Out— Dajcaoks— Rx- 

COVEBT    BY    PBOPEBTY     OWNBE — PEaCITIOH— 

Time  fob  Bbinqikq. 
Under  Rev.  Laws,  c  48,  t  28L  providing 
that  in  the  case  of  a  taking  of  land  for  a 
highway  a  petition  for  the  recovery  of  damages 
resulting  therefrom  may  be  made  by  an  in- 
jured property  owner  at  any  time  before  the 
expiration  of  one  year  from  the  day  when  tlie 
highway  is  entered  on  and  possession  taken 
for  the  purpose  of  constructing  the  same,  in 
Case  of  specific  repairs  from  the  day  when  the 
work  is  actually  commenced  on  the  way,  and 
in  all  other  cases  from  the  date  of  the  order 

Sroviding  for  the  same,  where  petitioner's  deed 
escribed  his  land  as  situate  on  the  northerly 
side  of  a  contemplated  street  and  the  point 
of  beginning  and  eading  of  the  boundaries  of 
the  land  was  on  the  northerly  line  of  the  street 
there  being  nothing  to  control  the  effect  of  the 
deed,  the  land  extended  to  the  middle  of  the 
street  and  a  petition  to  recover  damages  cansed 
by  the  laying  out  of  the  street  conld  be  brought 
at  any  time  before  the  expiration  of  one  year 
from  the  day  the  highway  was  entered  on  and 
possession  taken  for  the  purpose  of  conatmc- 
tion. 

3.  SAHE  — BHTBT   AlTD   POSeBBSIOIf   FOB   PtTB- 

FOSE  OF.  CoHBTBuonoN  —  SuFFiciKnoT  or 

.  BVIDBflCE. 

Under  Rev.  Laws,  c.  48,  S  28,  providing 
that  in  the  case  of  a  taking  of  land  for  a  high- 
way, a  petition  for  the  recovery  of  damages  re- 
snlting  therefrom  may  be  made  by  an  injured 
property  owner  at  any  time  before  the  expira- 
tion of  one  year  from  the  day  when  the  high- 
way is  entered  on  and  possession  taken  for  the 
purpose  of  constmcting  the  same,  evidence  ex- 
amined, and  held  insufficient  to  show  any  entry 
on  or  taking  possession  of  petitioner's  land  for 
the  construction  of  a  highway  before  the  bring- 
ing of  the  petition. 

4.  Same— Tihb  fob  Bbirqino  PETinoi*. 

Under  said  section  28  and  section  13  (Rev. 
Laws,  c.  48),  providing  that  damages  shall  not 
be  payable  until  the  land  over  which  the  high- 
way is  located  has  been  entered  on  and  posses- 
Digitized  by  ^OO^  iC 
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sion  taken  tor  the  pnrpoA  of  eonstrncting  It, 
no  petition  can  be  orougbt  ontil  actual  entry 
for  the  pnrpose  of  construotion. 

Report  from  Superior  Court,  Bristol  Coun- 
ty; Lloyd  E.  White,  Judge. 

Petition  by  Nathan  B.  Everett  and  others 
against  the  c'lty  of  Fall  River.  Reported 
from  the  superior  court  Judgment  for 
respondent. 

L.  Elmer  Wood  and  A.  S.  Phillips,  for  peti- 
tioners.   Hugo  A- Dubuque,  for  respondent 

SHELDON,  J.  This  is  a.. petition,  filed 
June  8>  1903,  to  recover  damages  caused 
by  the  laying  out  of  Barnes  street  in  Fall 
River,  and  the  establishment  of  the  grade 
thereof.  The  layout  was  made  after  prop- 
er order  and  notice,  by  a  report  dated  Oc- 
tober 27, 1902,  which  was  signed  individually 
by  the  mayor  and  aldermen,  was  received, 
read  and  accepted  by  the  board  of  aldermen 
on  that  day,  and  sent  to  the  common  .coun- 
cil. In  wblcb.'  on  fhe  8d  day  of  November, 
after  all  proper  preUmtnartes  had  been  com- 
plied  with.  It  was  voted  that  this  report 
of  the  mayor  and  aldermen  be  accepted  and 
allowed,  and  on  the  same  day,  it  was  again 
transmitted  to  the  board  of  aldermen,  and 
there  accepted  and  allowed  in  concurrenca 
It  did  not  appear  ever  to  have  been  either 
approved  or  vetoed  by  the  mayor  or  to 
have  been  presented  to  blm-.  At  the  close  of 
flie  petitioners'  evidence,  a  verdict  was  or- 
dered for  the  respondent;  and  the  case 
comes  before  ns  on  a  report  made  by  the, 
Judge  who  presided  at  the  trial. 

The  respondent's  first  contention  Is  that 
this  layout  was  invalid,  because  not  signed 
by  the  mayor.  There  is  no  donbt  that  ordi- 
narily every  order  of  the  city  council  must 
be  presented  to  the  mayor,  and  can  become 
valid  only  by  his  approval  or  failure  to  act 
npon  the  question  of  approval,  or  by  being 
passed  over  his  veto.  Rev.  Laws,  c.  26,  J  9; 
Pub.  St  1882,  c.  28,  S  6 ;  Quinn  v.  Cambridge, 
187  Mass.  507,  73  N.  B.  661;  Murphy  v.  Web- 
Bter,  181  Mass.  482.  But  the  city  diarter  of 
Fall  River  then  in  force  gave  exclusive  pow- 
er to  lay  out  streets  to  "the  mayor  and  alder- 
men with  the  concurrent  vote  of  the  common 
council."  8t  1885,  p.  710,  c.  269.  1 19.  This 
layout  was  made  by  the  mayor  ,and  alder- 
men acting  together,  and  was  afterwards 
concurred  In  by  vote  of  the  common  coun- 
cil. We  should  hesitate  to  say  that  the  lay- 
out was  Invalid  because  not  thereafter  ap- 
proved by  the  mayor.  But  it  is  unneces- 
saiy  to  pass  npon  t^ls  question  because  we 
are  of  the  opinion  that  the  respondent  was 
entitled  to  a  verdict  for  another  reason.  In- 
deed, the  case  of  Baker  v.  Fall  River,  187 
Mass.  63,  72  N.  B.  .336,  would  be  decisive 
against  the  contention  of '  the  defendant 
except  that  It  does  not  appear  that  the 
question  whether  the  layout  must  finally  be 
approved  by  the  mayor  was  raised  In  that 
case.    Certainly   the   terms  of  the   statute 


here  in  question  are  very  different  from 
those  considered  In  Qulnn  v.  Cambridge 
and  Murphy  v.  Webster,  ubl  supra. 

Thfe  next  question  raised  is  whether  this 
petition  was  prematurely  brought  It  Is  pro- 
vided by  statute  that  such  a  petition  as  this 
may  be  made  at  any  time  before  ttie  expira- 
tion of  one  year,  in  the  case  of  the  taking 
of  land  from  the  day  when  the  highway  is 
enfered  upon  and  possession  taken  for  the 
puifose  of  constructing  the  same,  in  the  case 
of  specific  repairs  from  the  day  when  the 
work  Is  actually  commenced  on  the  way, 
and  In  all  other  cases  from  tbe  date  of  the 
order  providing  for  the  same.  Rev.  Laws, 
c.  48,  S8  28,  80.  This  petition  was  brought 
within  one  year  from  the  date  of  the  order 
for  the  layout,  and  no  question  is  made  that 
It  was  properly  brought  If  none  of  the  pe- 
titioner's land  was  taken.  The  petition,  as 
at  first  filed,  averred  that  the  way  was  laid 
but  over  the  petitioners'  land.  The  amended 
petltlt>n,  on  which  the  trial  was  had,  averred 
only  that  the  way  had  been  laid  out  ad- 
joining their  land.  The  petitioner's  deed 
and  prior  deeds  of  the  property  were  put  In 
evidence,  and  they  all  described  the  land 
as  "a  certain  lot  of  land  and  the  buildings 
thereon,  situate  on  the  northerly  side  of  con- 
templated Barnes  street  In  said  Fall  River, 
and  bounded  and  described  as  follows,  viz, : 
Beginning  at  the  southwesterly  comer  of  said 
lot  at  a  point  in  said  northerly  line  of 
Barnes  street  four  hundred  and  eight  and  nine- 
tenths  (408.9)  feet  easterly  thereon  from 
County  street,  and  thence  running  norther- 
ly, at  right  angles  with  said  street,  one  hun- 
dred (100)  feet,  for  a  comer;  thence  easter- 
ly, by  land  now  or  formerly  of  Leonard  N. 
Blade,  fifty  (50)  feet  for  a  corner;  thence 
southerly,  one  hundred  (100)  feet,  to  said 
Barnes  street;  and  thence  westerly,  by  said 
street  fifty  (50)  feet,  to  the  point  of  begin- 
ning— containing  eighteen  and  "s/iooo  (18.- 
365)  square  rod's  of  land."  As  there  was 
nothing  to  control  the  effect  of  this  deed.  It 
follows  that  the  petitioners'  land  extended 
to  the  middle  of  the  street.  McKenzle  r. 
Gleason,  184  Mass.  452,  69  N.  E.  1076, 100  Am. 
St  Rep.  566;  Lemay  v.  Purtado,  182  Mass. 
280,  65  N.  E.  395 ;  Dean  v.  Lowell,  135  Mass. 
55,  60;  O'Connell  v.  Bryant  121  Mass.  657; 
Peck  V.  Dennlston,  121  Mass.  17;  Boston  v. 
Richardson,  13  Allen,  146.  This  was  a  case, 
therefore.  In  which  land  of  the  petitioners 
was  taken  by  the  layout  and  the  petition 
could  be  brought  at  ally  time  before  the  ex- 
piration of  one  year  from  the  day  when  the 
hlghwUy  was  entered  upon  and  possession 
taken  for  the  purpose  of  construction.  With- 
out recapitulating  the  evidence.  It  Is  enough 
to  say  that  there  was  absolutely  nothing  to 
show  such  entry  and  taking  of  i)ossesslon 
of  any  part  Of  this  street  except  what  re- 
lated to  tvork  done  I"  the  fall,  about  Octo- 
ber of  1903,  after  the  filing  of  this  petition, 
and  except  some  testimony  that  cify  teams 
had  collected  ashes  and  garbage,  oq 
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alnce  NoTember,  1902.  Tbeie  was  also  vri' 
dence  that  this  street  wag  numbered  with 
the  r^ular  city  numbers,  though  it  appeared 
that  this  was  done  in  Fall  River  on  private 
as  well  as  public  ways,  and  there  was  nothing 
to  show  when  this  was  done,  and  that  after  tb^ 
bringing  of  this  petition,  but  not  before,  a 
sign,  "Barnes  Street,"  from  the  city  engi- 
neer's oflSce  and  like  the  labels  on  the  other 
streets,  was  on  the  ride  of  this  street  On 
the  other  band,  there  was  affirmative  evi- 
dence from  the  petitioners'  witnesses  that 
no  plan  had  been  furnished  by  the  city  engi- 
neer to  the  superintendent  of  streets  by 
wblcb  to  grade  the  street,  as  is  usually  done ; 
that  no  work  bad  been  done  towards  mak- 
ing a  street;  that  no  work  had  been  done 
there  by  the  city  before  June,  1903 ;  and 
that  the  street  never  had  been  worked. 
There  was  no  evidence  whether  the  mayor 
or  board  of  aldermen  had  ordered  the  super- 
intendent of  streets  to  work  the  street  to 
grade  or  not  Manlfestiy,  upon  this  evl- 
dence,  the  jury  could  not  have  been  warrant- 
ed in  finding  that  there  had  been  any  entry 
or  taking  possession  for  the  purpose  of  con- 
struction of  this  way  before  the  bringing 
of  the  petition  (Oorey  v.  Wrentham,  164 
Mass.  18,  41  N.  E.  101);  and  the  question 
whether  the  city  could  be  bound  by  apparent- 
ly unauthorized  acts  of  its  engineer  or  super- 
intendent of  streets  does  not  arise  and  need 
not  be  discussed. 

But  the  petitioners  contend  that  they  had 
a  right  to  bring  their  petition  before  such 
entry  and  taking  of  possession;  that  their 
time  was  limited  on  one  side  by  the  layout, 
and  on  the  other  by  a  year  after  such  entry, 
80  that  It  might  cover  a  period  much  longer 
than  a  year.  Prior  to  1892,  such  a  petition 
must  be  brought  within  one  year  fro|u  the 
adoption  of  the  order  (Pub.  St  1882,  c.  49, 
{  33;  Chllds  v.  Franklin  County,  128  Mass. 
97),  although  the  damages  could  not  be  paid 
ontil  after  such  entry  and  taking  of  posses- 
sion (Pub.  St  1882,  c.  49,  g  14.  (Common- 
wealth V.  Noxon,  121  Mass.  42,  44 ;  La  Crotx 
V.  Medway,  12  Mete.  123).  As,  however, 
the  dty  might -delay  sach  actual  entry  for 
any  time  short  of  two  years,  under  Pub. 
St  1882,  c.  49,  {  88,  now  Rev.  Laws,  c.  48, 
i  92,  It  would  sometimes  happen  that  a  peti- 
tion must  be  brought  and  that  a  trial  would 
be  had  and  assessment  of  damages  made  be- 
fore any  actual  construction  of  the  way  was 
begun,  and  when  the  amount  of  damages  and 
the  final  right  to  require  payment  might  be 
somewhat  conJectnraL  Harding  v.  Medway, 
10  Mete ,  466.  Under  these  circumstances. 
Pub.  St  Supp.  1892,  c.  415,  was  passed,  mak- 
ing tbe  amendment  now  embodied  in  Rev. 
Laws,  c.  48,  S  28.  The  natural  constioictloQ 
of  this  statute  is  that  tbe  right  to  file  the 
petition  does  not  accrue  until  the  right  to 
compel  payment  of  tbe  damages  to  be  assess- 
ed arises ;  1.  e.,  until  actual  entry  for  the  pur- 
pose of  construction.  Rev.  Laws,  c,  48,'  i  13. 
And  the  natural  construction  has  been  adopt; 


ed  by  this  court  in  a  carefully  reasoned  opin- 
ion. "No  petition  for  a  jury  shall  be  brought 
until  an  entry  is  made  upon  the  land  taken 
for  the  purpose  of  constructing  the  way." 
Loring,  J.,  In  Bates  v.  Boston  Elevated  Rail- 
way, .187  Mass.  328»  72  N.  E.  1017,  citing  Rev. 
Laws,  c.  48,  H  .28,  68,  80.  For  a  history  of 
the  legislation  upon  this  subject  and  a  dis- 
cussion of  the  effect  of  tbe  statutes  now  in 
force,  see  CJorey  v.  Wrentham,  164  Masa  18, 
22,  41  N.  E.  101.  Accordingly  We  are  of  opin- 
ion that  this  action  was  pr^naturely  brought 
and  that  the  Judge  who  presided  at  the  trial 
rightly  ordered  a  verdict  for  the  defendant 

As  this  conclusion  is  decisive  of  the  case 
at  bar,  we  have  not  thought  It  necessary  to 
consider  the  respondent's  third  contention 
that  although  at  the  time  of  the  trial  more 
than  two  years  had  passed  since  the  right  to 
take  possession  first  accrued,  no  posseaslon 
bad  been  taken  of  any  of  the  land  onw  which 
th«  streiet  was  located  for  the  purpose  oC  con- 
struction, and  accordingly,  that  the  layout 
had  become'  void  under  Rev.  La^a,  c.  48,  i 
92,  and  the  petition  oonld  not  be  maintained 
under  the  rule  of  Dmry  t.  Boston,  101  Mass. 
A39;  fOr  although  this  contention  is  doubt- 
less open  to  the  respondent  under  its  re- 
quest that  a  verdict  be  ordered  In  Its  txnt: 
we  are  apprehensive  that  this  position  was 
not  clearly  nnderstood  by  the  petitioners  at 
the  trial,  and  the  facts  may  appear  differ- 
ently upon  another  petition. 

The  result  i»  that  following  the  terms  of 
the  report  Judgment  must  be  entered  fcsr  the 
respoadent  on  the  verdict    So  ordered. 


(UtHaas.  EOS) 

HARVTirr  T.  INHABITANTS  OP  EASTON. 

(Snpremt  Judicial    Court    of    Massachnsetta. 
Bristol.    Nov.  28.  1905.) 

HlORWATB— Bouims — fJJLVtX  TO  Ebbot — ^Ll- 

ABitnT  OF  Town. 

Rev.  Laws,  c.  48,  8  104,  provides  that  tiie 
county  commissioDo-s,  mayor  and  aldermen, 
selectmen,  or  road  commissioners  shall  cause 
permanent  bounds  to  be  erected  "at  the  tenninl 
and  angles  of  all  ways  laid  «nt  by  than,"  and 
prescribes  a  penalty  for  neglect  so  to  do,  to  be 
recovered  by  the  owner  of  land  abutting  on  tL« 
way.  Held,  that  said  section  104  applies  merely 
to  the  laying  out  of  ways,  and  not  to  alteration 
by  relocation,  widening,  or  otherwise. 

Appeal  from  Superior  Court,  Bristol  CSoantr; 
Pierce,  Judge. 

Action  by  SArah  W.  Harvey  against  tlw 
Inhabitants  of  the  town  of  Easton.  Jndp 
mmt  for  defendant,  and  plaintiff  appeals. 
Judgment  for  defendant 

Arthur  B.  Perry,  Otis  Seabury  Cook,  and 
Morris  R.  Brownell,  for  appellant  Hall  * 
Hagerty,  for  appellee. 

SHELDON,, J.  This  action  is  brought  un- 
der Rev.  Laws,  c.  48,  J  104,  against  the  town 
Of  Easton,  to  recover  the  penalty  therein 
provided  for  the  failure  of  its  road  commis- 
sioners to  erect  permanent  bounds  at  tl>p 
termini  and  angles  o(  Center  street  in  wUd 
Uig'itized  by  VjOOQ  IC 
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town,  aa  relocated  and  widened  by  tbem. 
The  statute  reads  aa  follows:  "The  coontr 
commlsslonen,  mayor  and  aldermen,  select- 
men or  road  commissioners,  shall  cause  per- 
manent bonnda  to  be  erected  at  the  termini 
and  angles  of  all  ways  laid  ont  by  them. 
8nch  bounds  shall  be  of  stone,  not  less  than 
three  feet  long,  two  feet  of  which  at  least 
ahall  be  set  in  the  ground,  or  of  stone  not 
less  than  three  feet  long  with  holes  drilled 
therdn  and  filled  with  lead  placed  a  few 
Inches  below  the  travelled  part  of  the  way, 
or  If  stone  bounds  are  impracticable,  a  heap 
of  stones,  a  living  tree,  a  permanent  rock, 
or  the  comer  of  an  edifice,  as  said  ofllQers 
may  determine.  If  they  neglect  to  establish 
sndi  monuments  'after  being  notified  so  to 
do  by  an  owner  of  land  abutting  on  such 
way,  the  county  or  dty  if  it  la  a  highway  or 
street  or  the'  town  if  it  is  a  town  way,  shall 
forfeit  to  him  fifty  dollars  for  each  month 
during  which  such  neglect  continues."  The 
case  was  heard  upon  agreed  facta. 

The  plaintiff  contends  that  this  statute  ap- 
plies to  every  case  where  the  boundary  of  a 
Vvay  la  altered  by  relocation,  widening,  or 
otherwise;  and  his  right  to  recover  mani- 
festly depends  upon  this  contention,  since 
In  the  case  at  bar  nothing  was  done  but  to  re- 
locate and  widen  a  public  way  which  had  ex- 
isted for  more  than  40  years,  apparently  alter- 
ing somewhat  its  aide  linea  and  boundartea, 
bat  not  making  any  change  In  its  termini. 
We  are  of  opinion  that  this  contention  can- 
not be  supported,  and  that  the  statute  ap- 
plies merely  to  the  laying  ont  of  ways.  It  Is 
to  be  observed  that  throughout  this  chapter 
care  la  taken  to  mention  every  operation  to 
which  the  different  regulations  made  are  to 
be  applied.  In  the  first  eight  sections  pro- 
vision la  made  for  new  highways  and  the  al- 
teration or  discontinuance  of  exlatlng  high- 
ways, and  the  distinction  is  clearly  drawn 
between  a  laying  out,  an  alteration,  and  dis- 
continuance. Section  9  makes  provision  for 
either  a  laying  out  or  an  alteration,  as  each 
case  may  demand.  Section  12  is  confined  to 
relocations.  The  provisions  for  the  recovery 
of  damages  (section  13  et  seq.)  are  carefully 
made  to  include  cases  of  laying  out,  reloca- 
tion, alteration,  and  discontinuance.  Section 
BS,  by  giving  to  town  officers  concurrent 
Jurisdiction  over  petitions  for  altering, 
widening,  or  relocating  ways  or  bridges  or 
making  specific  repairs,  but  not  including 
the  laying  out  of  highways,  shows  plainly 
the  legislative  Intention  to  distinguish  be- 
tween a  lay  ont  and  an  alteration,  widen- 
ing, or  relocation;  and  the  grant  In  section 
85  to  town  officers  of  power  both  to  lay  out 
and  to  alter  town  ways  emphasizes  this  dis- 
tinction. The  use  of  the  word  "termini"  in 
section  104  also  tends  to  Indicate  that  the 
Legislature  had  in  mind  the  laying  out  of  a 
new  way  rather  than  a  mere  case  of  widen- 
ing or  other  alteration.  Moreover,  it  la  to 
be  observed  that  this  Is  a  penal  statute,  and 
la  to  be  construed  atrlbtly.    Commonwealth 


T.  Worceater  &  Nashua  Railroad,  124  Mass. 
561,*  663;  Commonwealth  Vi  Lorlng,  8  Pick. 
370,  374.  It  would  scarcely  be  consistent 
with  this  well-established  principle  to  ex- 
tend the  liability  created  by  the  statute  in 
question  from  the  case  of  the  laying  ont  of 
a  way,  which  its  words  do  include,  to  that 
of  the  relocation  or  widening  of  a  way, 
which  they  do  not  include.  And,  see,  Ilsley 
V.  Essex  County,  7  Gray,  4d5.  We  are  of 
opinion  that  on  the  agreed  facta  the  plain- 
tiff Is  not  entitled  to  recover. 
Judgment  for  the  d^endant. 


(1S9  Mass.  BD7) 
RADOVSKY  V.  SPEELING  et  aL 

(Supreme  Judicial  Court  of  Maasachosetts. 
Bristol.    Nov.  28,  1905.) 

Execution— Abbest  or  Jcdoment  Dkbtob— 

PBOCEEDINQ  fob  DISCHABOE— JUBISOJOTlOJf 

— Liabilities  on  Recognizance. 
After  default  of  appearance  at  the  adloarii- 
ment  of  the  hearing  of  a  Judgment  d^tors  ap- 
plication to  take  oath  for  relief  from  bis  arrest, 
based  solely  on  the  charge  mentioned  in  the 
first  clause  of  Rev.  Laws,  e.  168,  |  17,  of  having 
property  which  he  did  not  intend  to  apply  to 
the  payment  of  plaintiff's  claim,  the  magiBtrata 
to  whom  he  applied  bad  no  Jurisdiction  to  re- 
fuse the  oath  for  his  relief,  and  hence  a  second 
notice,  having  l>een  given  more  than  seven 
days  after  the  service  of  the  first  and  there 
having  tieen  no  valid  refnsal  of  the  oath  under 
the  first  notice,  was  properly  issued,  and,  the 
debtor  having  been  aiscnarged  thereon,  there 
was  no  breach  of  the  condition  of  Ua-  leoog- 
nizance. 

Exceptions  from  Superior  Court,  Brlatol 
County;  Lloyd  B.  White,  Judge. 

Action  by  Joseph  Radovslcy  against  Abra* 
ham  Sperling  and  others.  There  was  a 
Judgment  for  plaintiff,  and  defendanta  bring 
exceptiona.    Exceptiona  overruled. 

David  B.  Radovsky,  for  plaintift.  Frank 
Wasserman,  for  defendanta, 

SHELDON,  J.  This  la  an  action  on  a 
poor  debtor'a  recognizance,  and  the  facta 
are  exactly  the  same  as  stated  in  the  report 
of  this  case  in  187  Mass.  202,  72  N.  E.  949, 
except  that  it  now  appears  that  the  only 
charge  filed  by  the  Judgment  creditor  in 
the  Second  district  court  of  Bristol  was  that 
mentioned  in  the  first  clause  of  Rev.  Laws, 
c.  168,  {  17,  and  that  the  examination  of  the 
Judgment  debtor,  which  was  begun  in  that 
court  upon  his  application  to  take  the  oath 
for  the  relief  of  poor  debtors,  waa  upon 
this  charge  only.  The  aingle  question  In 
the  caae,  therefore,  1b  whether  the  Judge 
of  that  court,  upon  the  default  of  the  Judg- 
ment debtor  for  falling  to  appear  at  the 
time  to  which  the  hearing  had  been  ad- 
journed, had  Jurisdiction  also  to  refuse  the 
oath  for  the  relief  of  poor  debtors. 

We  are  of  opinion  that  the  judge  had  not 
snch  Jurisdiction.  The  default  of  the  debtor 
was  entered  in  hia  abaence,  and  apparentiy 
for  his  failure  to  be  present  at  the  expira- 
tion of  the  hour  allowed.    It  could|a< 
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!y  haye  been  entered  only  at  the  expiration 
of  the  hour.  Hills  v.  Jones,  122  Mass.  *412; 
Sweetser  v.  Eaton,  14  Allen,  157;  Russell 
T.  Goodrich,  8  Allen,  150.  And  after  the 
hour  had  elapsed  without  any  appearance  by 
the  debtor,  or  continuance  or  adjournment 
of  the  bearing,  the  Jurisdiction  of  the  Judge 
was  exhausted,  and  he  no  longer  had  the 
power  either  to  grant  or  to  refuse  the  oath 
to  the  Judgment  debtor.  Russell  ▼.  Good- 
rich,-ubi  snpra;  Sweetser  v.  Eaton,  ubi  su- 
pra; Lincoln  t.  Cook,  124  Mass.  383,  386. 
A  fortiori  this  would  be  so  when  the  debtor's 
examination  was  unfinished.  The  breach  of 
the  recognizance  is  completed  for  the  time 
being  by  the  default,  and  any  subsequent 
proceedings  are  beyond  the  power  oi  the 
conrt  Damon  t.  Carroll,  163  Mass.  404, 
40  N.  E.  185;  Morgan  v.  Curley,  142  Mass. 
107,  7  N.  E.  726 ;  Fuller  v.  Meehan,  118  Mass. 
135.  No  doubt  the  Judgment  creditor  might 
waive  his  right  to  avail  himself  of  this  de- 
fault and  to  sue  for  a  breach  of  the  recogni- 
zance, as  was  held  In  Yinal  v.  Tuttle,  144 
Mass.  14,  10  N.  B.  489,  and  Mt.  Washington 
Glass  Works  t.  Allen,  121  Mass.  283,  and 
cases  there  cited;  but,  apart  from  the  fact 
that  it  Is  difficult  to  see  how,  after  having 
waived  a  default,  he  could  set  it  np  as 
ground  for  requiring  other  final  action  upon 
the  default.  It  does  not  appear  that  there  was 
any  such  waiver.  Doubtless,  also,  the 
magistrate,  If  he  chooses,  can  retain  Juris- 
diction after  the  hour  upon  his  own  action 
taken. within  the  hour,  as  held  in  Mann  t. 
Mirick,  11  Allen,  29,  or  upon  any  question 
of  sentence  or  motion  In  arrest  of  Judgment 
under  Rev.  Laws,  c.  168,  §§  62,  55,  raised 
before  the  default  is  entered,  as  in  McLeod 
V.  Freeman,  122  Mass.  441.  But  no  ques- 
tion of  that  kind  arises  in  this  case.  We  are 
therefore  of  opinion  that  this  magistrate 
had  no  Jurisdiction  to  refuse  the  oath  for 
the  relief  of  poor  debtors  to  this  Judgment 
debtor  after  his  default  upon  the  first  charge 
mentioned  In  Rev.  Laws,"  c.  168, 5  17.  It  fol- 
lows that  the  second  notice,  having  been  given 
more  than  seven  days  after  service  of  the 
former  one,  and  there  having  been  no  valid 
refusal  of  the  oath  under  the  first  notice, 
was  properly  issued,  and,  the  debtor  having 
been  discharged  thereon,  there  was  no 
breach  of  the  condition  of  the  recognizance. 
Exceptions  overruled. 


(189  Masa.  414) 

■  LYONS  ▼.  miOALONBS. 

(Supreme  Judicial  Conrt  of  Maasachusetts. 
Franklin.    Nov.  27,  1905.) 

1.   FeA0DUI,ENT      C0SVKYANCB8— CONVKTANOB 

BY  Wiras— Evidence. 
Where  a  married  woman  holding  a  bond 
for  a  deed  procured  the  property  to  be  conveyed 
to  defendant  when  not  insolvent  or  under 
pecuniary  difficnlties,  and  plaintiff  testitied  that 
at  the  time  defendant  placed  a  mortgage  on  the 
property,  a  portion  o£  the  proceeds  of  which 
plaintiff  received,  he  did  not  helieve  she  intend- 
ed to  defraud  him,  but  had  the  deeds  made  to 
defendant  because  of  difficulties  with  her  hus- 


band,  such   facts   were   insufficient   to  jasdfy 
a  finding  that  by  such  conveyance  she  iatended 
to  defraud  ber  creditors  generally. 
2.  Attaohmxnt  —  Lands  Standing  in  tbs 
Name  of  Anohieb— Special  Attachmest. 

Where  land  standing  in  the  name  of  a 
third  person  is  attached  as  land  held  in  tmst 
for  the  debtor,  within  Rev.  Laws,  c  178,  {  1, 
j  providing  that  all  lands  so  held  sliall  be  sab- 
lect  to  execution  for  debts,  it  may  be  levied  on 
by  a  general  attachment. 
8.  Same— Land  Fraudulently  Conveyed. 

St  1844,  p.  211,  c.  107,  S  2,  authorizing  the 
special  attachment  of  lands  fraudulently  con- 
veyed and  standing  in  the  name  of  a  third 
person,  has  no  application  to  lands  standing  in 
the  name  of  a  third  person  held  in  trust  for 
the>  debtor.  • 
4.  Tbubts— Payment  of  Purchase  Money. 

Where  T.,  after  taking  possession  of  land 
in  controversy  under  a  bond  for  a  deed,  pro- 
cured the  land  to  be  conveyed  first  to  D.  and 
then  to  defendant,  and  defendant  admitted  that 
she  did  not  own  the  property,  bat  that  it  bad 
been  conveyed  first  to  D.  and  then  to  ber  be- 
cause T.  wanted  to  get  rid  of  her  husband, 
such  evidence  warranted  a  finding  that  the 
whole  purchase  price  had  been  paid  by  T.,  and 
that  defendant  held  the  property  for  her  in 
trust,  entitling  T.  to  a  present  conveyance, 
b.  Execution— Sale  of  Peoperty— Tiiut  of 
Purchases. 

Where  land  standing  in  the  name  et  a 
third  person  on  a  tmst  for  the  Judgment  debtor, 
under  which  the  latter  is  entitled  to  a  present 
conveyance,  is  levied  on  end  sold  under  eiecn- 
tion,  as  authorized  by  Rev.  Laws,  c.  178,  f  1, 
the  purcjiasar  acquires  a  legal  estate,  and  not 
a  mere  equitable  right. 

Exceptions  from  Superior  Oonrt,  Franklin 
County. 

Writ  of  entry  by  Fred  L.  Lyons  against 
Margaret  Urgalones.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  brings  excep- 
tions.    Sustained. 

Burt  H.  Winn,  for  plalntlft.  Fredk.  L. 
Greene  and  Wm.  A.  Davenport,  tor  defend- 
ant. 

LORING,  J.  This  is  a  writ  of  entry  to 
which  the  tenant  pleaded  nul  disseisin.  Tlie 
presiding  Judge  directed  a  verdict  for  the 
tenant  on  the  ground  "that  the  plalnfilT  lias 
mistaken  his  remedy,  and,  if  there  is  any 
remedy  at  all,  it  must  lie  in  a  coart  of 
equity."  The  case  is  here  on  an  exception 
to  that  ruling. 

It  appeared  that  the  land  In  qnestlon  origi- 
nally belonged  to  a  Mrs.  Weatberbead,  and 
that  she  gave  a  bond  for  a  deed  of  it  to 
Agnes  Tutlia  "about  10  years  ago";  that  Is 
to  say,  about  1805.  It  also  appeared  that  the 
purchase  money  to  be  paid  under  this  bond 
for  a  deed  was  $1,800,  and  that  she  got 
$2,000  from  certain  insurance  companies  for  a 
loss  by  fire  which  apparently  occurred  after 
Mrs.  Tutlls  had  gone  into  possession  under  the 
bond.  On  February  17,  1901,  Mrs.  Weather- 
bead  conveyed  the  property  to  one  Jolui  B. 
P'Donnell,  and  on  September  7.  1901,  be 
conveyed  It  to  the  tenant  It  further  ap- 
peared that  somewhere  at  the  end  of  July 
Mrs.  Tutlls  employed  the  plalntifT  to  rebuild 
the  house  which  had  been  burned,  and  that 
he  began  work  In  the  ecxly  part  of  August 
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finiBhing  in  the  eatly  part  of '  September,  or 
oo  the  Ist  day  of  October,  as  the  defendant 
testified.  On  September  14,  1901,  the  tenant 
made  a  mortgage  of  the  land  to  a  savings 
banlE  in  the  sum  of  $1,000.  $600  of  which  was 
paid  to  the  plaintiff.  What  became  of  the 
other  $400  did  not  appear. 

The  plaintiff  testified  that  before  the  bonie 
was  plastered,  in  the  early  part  of  September, 
he  had  a  talk. with  Mrs.  Tatlis  and  the  ten- 
ant, and  that  at  that  time  both  of  them  told 
.him  that  Mrs.  Urgalonee  .did  not  own  the 
property;  that  It  only  stood  In  her  name. 
Mrs.  Tntlls  said  she  had  "deeded  the  prop- 
.erty  to  these  people  because  she  was  going 
to  get  rid  of  her  husband,"  and  that  O'Don- 
nell  was  not  willing  to  sign  a  mortgage  note, 
so  that  she  had  the  property  put  in  the  name 
of  Mrs.  Itrgalones,  the  tenant  .  Mrs.  Weath- 
erhead  testified  as  a  witness  for  the  plaintiff, 
but  she  did  not  state  what  sum  was  paid 
her  as  the  purchase  money,  nor  by  whom  it 
was  paid.  On  July  12th  of  the  following 
year  (1902),  the  plaintiff  brought  an  action 
of  contract  against  Mrs.  Tutlia  to  recover  for 
the  work  of  rebuilding  the  house,  lo  this 
action  he  attached  all  the  defendant's  real 
estate  and  put  a  special  atta<4mlent  on  the 
lot  here  In  question,  being  (in  the  words  of 
tbe  attachment)  the  same  premises  conveyed 
by  O'Donnell  to  the  toiant,  "which  deed  la 
claimed  to  be  fraudulent  and  void."  Judg- 
ment was  entered  against  Mrs.  Totlis  In  the 
sum  of  $668.39,  on  which  an  execntion  issued, 
and  Tinder  it  a  levy  was  made  on  "all  the 
right  Which  the  wittiin  named  Agnes  Tutlls 
bad  on  tbe  12th  day  of  July,  1902,  the  day 
when  the  same  was  attached  on  mesne 
process,  the  following  described  real  estate, 
to  wit,"  the  land  here  in  question.  Tbe 
plaintiff  became  the  purchaser  at  the  execu- 
tion sale  and  received  a  deed  from  tbe  sheriff. 
Ibe  return  day  of  the  execntion  was  Novem- 
ber 4,  1903,  and  this  writ  of  entry  is  dated 
November  5,  1903. 

Tbe  defendant's  story,  among  otber  tbli^, 
was  that  she  or  her  husband  bought  the  prop- 
erty (there  was  testimony  to  both),  that  it 
wa&  bought  of  Mrs.  Tutlis  and  also  of 
ODonnell  (again  ttiere  was  testimony  to 
-both),  and  that  $600  bad  been  paid  to  one 
and  the  other;  and  tbe  tenant  testified  tliat 
she  employed  Mrs.  Tntlls  to  act  for  her  (It 
appeared  that  she  spoke'  broken  Slngllsb). 
In  rebuttal  the  plaintiff  put  In  evidence  that 
this  $500  was  lent  by  the  tenant  to  Mrs. 
Tntlls,  and  that  the  tenant,  who  had  been  In 
occupation  of  a  part  of  the  house,  paid  rent 
therefor  to  Mrs.  Tutlls  as  owner  of  the  house. 

We  are  of  opinion  that  tlie  plaintiff  was 
not  entitled  to  go  to  the  Jury  on  the  ground 
that  tbe  conveyance  of  tbe  tenant  was  a 
fraudulent  conveyance  as  against  tbe  plain- 
tiff, who  was  a  subsequent  creditor.  There 
was  no  evidence  that  Mrs.  Tutlls  was  insol- 
vent  or  in  pecuniary  difficulties  at  any  time. 
The  plaintiff,  on  cross-examination,  testified 
MA8sJ[>xc.73^77  N.B.-^ 


that  When  the  mortgage  for  $1,000  was  made 
by  the  tenant,  out  of  which  he  received  $600, 
he  "Didn't  think  Agnes  Tutlls  intended  to 
defraud  me,  and  I  didn't  think  that  the  prop- 
erty was  conveyed  in  intent  to  defraud  me." 
It  Is  under  these  circumstances  that  the  state- 
ment must  be  Interpreted  that  Mrs.  Tutlls 
had  the  deeds  made  to  O'Donnell  and  to  the 
tenant  because  she  was  going  to  get  rid  Of 
her  husband;  and  under  these  circumstances 
we  do  not  think  that  a  Jury  would  be  Justi- 
fied in  finding  that  she  intended  to  defraud 
her  creditors  generally.'  The  only  case  re- 
lied on  by  the  plaintiff  In  this  connection  Is 
Llvermore  v.  Boutelle,  11  Gray,  217,  71  Am. 
Dec.  708.  But  in  that  dase  no  question  was 
made  as  to  the  conveyance  being  In  fact 
fraudulent  The  only  question  there  wa? 
whether  a  wife,  to  whom  alimony  was  due 
under  a  decree  entered  after  the  fraudulent 
conveyance  was  made,  came  within  ^t.  Ellz. 
c.  5. 

The  plaintlfrs  second  contention  Is  that  he 
duly  attached  and  levied  on  the  land  in  ques- 
tion as  land  held  In  the  name  of  the  tenant 
on  an  Implied  trust  for  Mrs.  Tutlis,  whereby 
she  was  entitled  to  a  present  conveyance 
within  the  last  clause  of  Bev.  Laws,  c.  178, 
i  1.  By  the  terms  of  the  levy,  what  was. 
taken  was  what  was  attached,  and  the 
special  attachment  is  in  terms  limited  to  a 
title  In  the  tenant  "claimed  to  be  fraudulent 
.and  void."  But,  In  addition  to  the  special 
attachment,  the  plaintiff  made  a  general  at- 
tachment  of  all  the  defendant's  real  estate 
In  Franklin  county;  and  we  are  of  opinion 
that  where  land  standing  in  the  name  of  a 
third  person  is  attached  as  land  held  In  trust 
for  tbe  debtor,  within  Rev.  Laws,  c.  178,  {  1, 
no  special  attachment  is  necessary. 

It  is  anomalous  that  a  special  attaclmient 
should  be  necessary  In  case  of  land  standing 
In  the  name  of  a  third  person  which  has  been 
fraudulently  conveyed,  but  that  no  special 
attachment  should  be  necessary  In  case  of 
land  standing  in  the  name  of  a  third  person 
under  a  trust  express  or  implied  tor  the  debt- 
or, whereby  the  debtor  is  entitled  to  a  pres- 
ent conveyance.  This  is  without  doubt  an 
oversight,  and  it  came  about  in  this  way: 
In  case  of  lands  fraudulently  conveyed,  no 
special  attachment  was  necessary  until  St. 
1844,  p.  211,  c.  107,  although  while  standing 
In  the  name  of  a  third  person  they  could  be 
attached  and  taken  on  execution  as  the  lands 
of  the  debtor.  It  appears  from  a  note  of  tbe 
commissioners  for  the  Revised  Statutes  that 
before  that  time  such  lands  could  be  at- 
tached and  taken  on  execution,  altlwugh  there 
was  no  express  provision  to  that  effect  In  the 
acts  of  the  commonwealth.  See  Report  of 
Oommlssloners,  Rev.  St  c.  73, 1 1,  note.  The 
e3:planatlon  probably  Is  that  a  statute  to  that 
effect  had  been  passed  by  the  province.  See 
Prov.  Laws  1696,  c.  10,  S  3  (State  Ed.  vol.  1, 
p.  254).  A  provision  covering  lands  fraudu- 
lently  conveyed  was  inserted  by  the  commhK 


Digitized  by 


Ljoogle 


952 


75  NOBTHBASTBBN  REPORTEB. 


Oitm. 


Blonera  In  their  report  for  the  Revised  Stat- 
ates,  and  became  Rer.  St.  1836,  c:  73,  |  1, 
and  Is  now  found  in  Rer.  Laws,  a  178,  i  1. 

The  provision  for  a  special  attachment 
was  first  enacted  in  St  1844,  p.  211,  c  107, 
I  2.  At  that  time  no  equitable  Interests  in 
land  could  be  taken  on  execution.  Russell 
T.  Lewis,  2  Pick.  508.  The  new  statute 
(St  1844,  p.  211,  c.  107,  i  2)  unquestionably 
related  to  lands  ftaudnlently  conveyed  only. 
The  right  to  take  land  held  by  another 
in  truBt  for  the  debtor  was  Inserted  In  the 
General  Statutes  by  the  Legislature  after 
the  commlssionerB  had  made  a  report  which 
did  not  contain  that  or  any  similar  provision.. 
When  the  Legislature  added  the  provision 
subjecting  to  execution  lands  standing  in  the 
name  of  a  third  person  held  In  trust  for  the 
debtor,  they  left  undisturbed  the  section 
reported  by  the  commissioners,  which  In 
termsl  and  as  matter  of  history,  applies 
only  where  lands  have  been  fraudulently  con- 
veyed to  and  stand  In  the  name  of  a  third 
persoa  See  Oommlssloners'  Report  for  Oen. 
St  1800,  a  lOe,  I  1,  and  chapter  123,  {  54; 
also  Oen.  St  1800,  c.  108,  |  1.  and  chapter 
123,  {56. 

Aside  from  the  testimony  put  in  by  the 
plalntlfl  In  rebuttal  (to  the  ^ect  that  the 
1500  paid  by  the  tenant  or  her  husband  as 
the  purchase  money  was  In  fact  lent  to  Mrs. 
TutUs),  the  plalotUI  had  a  case  for  the  jury 
that  this  land  was  held  In  trust  for  her, 
whereby  she  was  entitled  to  a  present  con- 
reyance,  within  Rev.  Laws,  c.  178,  i  1.  The 
plalntlS  had  proved  that  she  had  gone  Into 
possession  under  a  bond  for  a  deed  given  by 
Mrs.  Weatherbead.  and  there  was  evidence 
that  the  tenant  had  admitted  that  she  did 
not  own  the  property,  that  it  only  stood  in 
her  name,  and  that  Mrs.  Tutlls  had  it  deed- 
ed first  to  O'Donnell  and  then  to  the  ten- 
ant because  she  wanted  to  get  rid  of  her 
husband.  This  warranted  a  finding  that  the 
whole  purchase  money  had  been  paid  by 
MrsL  Tutlis,  in  which  case  the  tenant  held 
the  property  for  her  on  a  trust,  whereby 
she  was  entitled  to  a  present  conveyance. 
The  statement  In  Snow  v.  Paine,  114  Mass. 
520,  626,  that  "the  equitable  Interest  of  the 
debtor.  If  any,  which  arises  from  his  part 
payment  of  the  purchase  money,  cannot  be 
reached  by  proceedings  under  the  statute," 
was  made  with  reference  to  that  case,  where 
there  was  no  trust  because  the  sum  paid 
was  not  paid  for  an  Interest  in  the  estate 
In  common  with  the  person  who  paid  the  rest 
of  the  purchase  price,  as  Is  stated  In  Bresnl- 
lian  T.  Sheehan,  125  Mass.  11,  13.  See,  also, 
in  this  connection,  Skehlll  v.  Abbott,  184 
Mass.  146,  68  N.  B.  87. 

The  presiding  Judge  seems  to  have  ruled 
that  a  purchaser  gets  an  equitable  title 
only  when  he  buys  at  an  execution  sale  of 
land  standing  In  the  name  of  a  third  per- 
son on  a  trust  for  the  Judgment  debtor, 
wliereby  he  (the  Judgment  debtpr)  is  en- 
titled to  a  present  conveyance.    But  In  our 


opinion  that  is  not  so.  When  such  an  Inter- 
est of  the  Judgment  debtor  was  first  made 
subject  to  be  taken  on  ezeention,  the  cmly 
way  of  levying  an  execati<»i  on  It  was  by 
set-off.  Gen.  St  1860,  c.  103.  The  present 
provision  for  an  execution  sale  originated  in 
St  1874,  p.  120,  c  188.  The  only  provision 
for  a  levy  by  sale  wMch  existed  before  St 
1874;  p.  120,  a  188,  was  confined  to  levying 
on  the  equity  of  redeeming  a  mortgage,  and 
originated  in  St  1798,  p.  128,  a  77,  |  3,  re-en- 
acted in  Bev.  St  1836,  a  73,  If  37.  88;  Gen. 
St  &  lOBt  If  39,  40.  See  Warren  t.  Chllda, 
11  Mass.  222.  So  long  as  the  biterest  bi 
the  land  here  in  question  could  be  levied  on 
by  set-off  only,  there  was,  in  our  oplBion, 
no  escape  from  the  conclusion  that  a  legal, 
not  an  equitable,  right  was  obtained.  The 
subsequent  act  (St  1874,  p.  120,  e.  188)  did 
not  make  a  change  in  that  The  same  re- 
sult was  reached  in  case  of  lands  fraudulent- 
ly standing  in  the  name  of  a  third  person. 
Hunt  V.  Mann,  132  Mass.  63.  And  In 
Bngland  this  result  is  reached  in  caae  of  the 
same  equitable  Interest  In  land  here  nnder 
discussion,  by  force  of  the  act  which  snb- 
Jects  it  to  be  levied  upon,  to  wit  the  tenth 
section  of  the  statute  of  frauds.  St  29 
Car.  II.  c  3.  That  act  expressly  provides 
that  by  toeee  of  the  execution  the  lands  tak- 
en shall  be  held  and  enjoyed  free  and  dis- 
charged from  all  incmnbrances  of  the  third 
person  or  persons  who  shall  be  so  aeised  or 
possessed  in  trust  for  the  debtor.  Aa  was 
pointed  out  in  Russell  r.  Lewis,  2  Pick.  537, 
611,  this  section  of  the  statute  of  frauds 
was  not  Included  in  tho  province  statnte  of 
frauds  (Prov.  Laws  1692-83,  c  15;  State  Ed. 
vol.  1,  p.  46);  but  It  is  of  some  Importance 
in  construing  our  act  The  same  oonclnalon 
had  been  reached  In  New  Hampshire,  In  case 
of  a  general  statute  which  had  been  held  to 
authorize  a  levy  on  land  standing  in  the 
name  of  another  In  trust  for  the  Jndgment 
debtor.  Prltchard  v.  Brown,  4  N.  H.  397. 
17  Am.  Dec.  431.  It  is  to  be  noted  that  the 
Clause  of  the  section  here  In  question  is  re- 
stricted to  a  trust  "whereby  he  [the  debtorl 
is  entitled  to  a  presoit  conveyance."  This 
means  that  to  bring  a  case  within  Rev. 
Laws,  c.  178,  I  1,  the  creditor  must  prov* 
that  the  debtor  is  absolutely  entitled  to  an 
Immediate  conv^ance  without  any  action  on 
his  (the  debtor's)  part  For  this  reason  It 
was  held  that  the  debtor's  right  In  land 
conveyed  as  security  for  a  debt  due  from 
him,  by  an  absolute  deed,  cannot  be  taken  on 
execution,  but  can  be  reached  only  by  a 
bill  to  reach  and  apply  under  what  Is  now 
Rev.  Laws,  c.  159,  {  8.  cL  7.  Bawson  v. 
Plalsted.  151  Mass.  71,  23  N.  B.  722.  This 
makes  possible  the  conclusion  that  a  legal 
right  passes  nnder  the  sheriff's  deed. 

It  may  be  that  in  the  case  at  bar  the  rule 
of  Bawson  v.  Plalsted,  151  Maes.  71.  23 
N.  B.  722,  would  prevMit  the  plaintiff  from 
levying  on  this  land  if  It  appeared  on  all  the 
evidence  that  the  f500  referred  to   in  the 
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plaintiff's  evidence  In  rebuttal  waa  lent  to 
pay  for  the  land.  It  may  be  that  on  a  bill 
being  brought  by  Mrs.  Tutlla  for  a  convey- 
ance the  tenant  could  have  set  up  in  defense 
that  she  was  not  entitled  to  a  decree  until 
tbe  $500  was  paid,  on  the  prln<dple  that 
be  who  seeks  equity  must  do  equity.  How*- 
over  that  may  be,  the  Jury  were  not  bound 
to  find  that  the  $500  referred  to  in  the  plain- 
titPn  evidence  In  rebuttal  was  connected  with 
the  purchase  of  the  land  in  question,  and, 
if  it  was  not,  she  certainly  was  entitled 
to  a  present  conveyance  if  the  jury  found 
that  Mrs.  Tntlis  paid  the  purchase  money. 
For  these  reasons  we  are  of  the  opinion 
that  the  Jury  would  bave  been  warranted  in 
finding  that  tbe  land  in  question  was  land 
conveyed  to  the  tenant  on  an  Implied  triwt 
for  Mrs.  Tutlls,  whereby  she  was  entitled 
to  a  present  conveyance  within  Bev.  Lawi, 
c.  178,  8  1.  If  that  was  found,  the  plaintiff, 
as  the  purchaser  at  the  execution  sale,  got 
by  the  sheriff's  deed  a  legal  title  which  sap- 
ported  his  writ  of  entry;  and  the  entry  must 
be: 
'     Bxceptlons  sustained. 


(189  Mas*.  439)  • 

HTBB  et  al.  v.  CITT  OF  FALL  RIYOB. 

(Sapreme  Judicial  Court  of  Maasachnsetts. 
Bristol.    Nov.  27,  1906.) 

X  EUINENT  DOUAm— GOKPKRSATIOR— INJUBT 
TO  PboPBBTT— PwroXlABITT  OT  Injtjby. 
Meiehboring  proper^  owners,  who,  by  rea- 
son of  the  dlsconUnuance  of  a  street  at  a  point 
where  it  crosses  a  railroad,  are  obliged  to  go 
around  some  distance  by  a  new  street  and  over 
a  bridge  in  order  to  cross  the  railroad,  do  act 
suffer  any  special  and  peculiar  daoiage  foe 
which  they  may  recover,  aHhongh  the  incon- 
▼enioice  experienced  by  them  is  greater  in  de- 
gree than  that  suffered  by  other  members  of  tbe 
public. 

2.   SAVB— AlXEBATION  OF  HlOHWAT  OBADI. 

Under  Bev.  Lews  1902,  e.  Ill,  t  158,  pro- 
viding for  the  assessment  of  damages  on  the 
abolition  of  a  grade  crossing  in  the  same  manner 
as  damages  are  determined  when  caused  by  the 
taking  of  land  for  the  location  of  railroads  ind 
the  laying  out  of  public  ways,  one  whose  land 
h  not  talran  for  the  abolition  of  a  grade  cross- 
ing, but  in  front  of  whose  house,  at  a  distance 
of  only  40  feet,  a  street  nearly  15  feet  high, 
over  which  teams  are  frequently  passing,  is 
boilt,  may  recover  tbe  damages  sustained. 

[Ed.  Note. — For  cases  in  point,  see  vol.  18, 
Cent.  Dig.  Eminent  Domain,  {  209.] 

Lathrop,  J.,  dissenting. 

Beport  from  Superior  Conrt,  Bristol  Oonn- 
tj ;  Frederick  Lawton,  Judge. 

Petition  for  the  assessment  of  damages, 
catised  by  the  abolition  of  a  grade  crossing, 
by  Samuel  Hyde  and  others  against  tbe  city 
of  Fall  Blver.  In  the  superior  court  a  ver- 
dict was  directed  for  respondent  Petition- 
ers excepted,  and  the  case  was  r^orted  to 
tbe  Supreme  Judicial  Court  Verdict  set 
aside. 

J.  W.  Commings,  E.  Hlgginson,  and  G.  B. 
Cummlngs,  for  petitioners.  H.  A,  Dnbnque 
■ad  F.  S.  Hall,  for  respondent 


KNOWLTON,  C.  J.  Grade  crossings  were 
abolished  and  changes  of  streets  were  made 
in  Fall  Blver,  under  St  1900,  p.  471,  a-  472, 
by  which  act  the  provisions  of  St  1890,  p. 
468,  c  428,  as  amended  by  St  1891,  p.  784,  c. 
123,  are  made  applicable  to  the  proceedings, 
80  far  as  they  are  not  inconsistent  therewith. 
These  latter  statutes  are  now  found  In  Bev. 
Laws  1902,  c.  Ill,  |{  149-160.  This  is  a  peti- 
tion to  recover  damages  for  the  abolition  ot 
tbe  grade  crossing  of  Ferry  street  The  peti- 
tioners owned  land  next  to  the  crossing  on 
tbe  northerly  side  of  Ferry  street  That  por- 
tion of  Ferry  street  which  is  within  the  loca- 
tion of  tlie  railroad  was  discontinued,  but  the 
street  immediately  in  front  of  the  petitioners' 
premises  was  left  without  cbange.  Land  was 
taken  along  the  line  of  the  street  on  the  op- 
posite slde^  on  which  an  embankment  was 
built,  beginning  some  distance  from  the  prem- 
ises of  the  petitioners,  and  gradually  ascend- 
ing, 80  as  to  carry  the  pnblic  travel  over  the 
railroad  in  a  line  Just  southerly  of  tbe  for- 
mer line  of  Ferry  street  Ferry  street  is  40 
feet  wide,  and  the  embankment,  supported  by 
a  wall,  is  from  6%  feet  to  14^  feet  high  in 
front  of  different  parts  of  tbe  petitioners' 
premises.  These  premises  were  built  upon 
close  to  the  line  of  the  street  before  tbe 
change  was  ordered.  The  petitioners  made 
various  offers  of  proof  tending  to  show  spe- 
cial and  peculiar  damages,  all  of  which  were 
rejected.  After  a  verdict  liad  been  ordered 
for  the  respondent  the  case  was  reported  to 
this,  court  upon  tbe  question  whether,  upon 
tbe  admitted  facts  and  the  offers  of  proof, 
the  petitioners  were  entitled  to  go  to  the  Jury. 
There  were  various  other  changes  in  connect- 
ing streets  at  and  about  the  crossing,  which 
we  need  not  consider.  By  reason  of  the  diB- 
continuance  of  tbe  street  within  the  location 
of  the  railroad,  the  petitioners,  in  order  to 
cross  the  railroad,  are  obliged  to  go  back  on 
Ferry  street,  and  pass  around  up  the  new 
street  and  over  a  bridge.  If  they  suffer 
damages  by  reason  of  tbe*  dteoontinnanoe  of 
Ferry  street  at  the  point  where  it  n-ossed  the 
railroad,  their  damage  is  not  special  and 
peculiar,  but  is  tbe  same  in  kind  as  that  of 
the  general  public,  although  It  may  be  reM- 
tively  great  in  degree. 

It  is  well  settled  that  there  can  be  no  re- 
covery for  such  damage.  Davis  v.  County 
Commissioners,  158  Mass.  218,  26  N.  E.  848. 
11  L.  E.  A.  750;  Hammond  v.  County  Com- 
missioners, 154  Mass.  009,  28  N.  E.  002; 
Robinson  v.  Brown,  182  Mass.  268,  66  N.  E. 
877.  They  are  left  with  a  street  nearly  16 
feet  high  and  only  40  feet  away,  built  In 
front  of  thetr  premises,  over  which  teams  are 
frequently  passing.  The  Jury  might  well  find 
that  they  have  suffered  special  and  peculiar 
damages  tn  their  property  from  the  taking  of 
land  and  the  appropriation  of  it  to  this  use. 
Tbe  question  Is  whether,  under  our  statutes, 
there  can  be  a  recovery  for  such  damage. 
The  statute  which  governs  this  case  Is  that 
under  whldi  Rand  v.  Boston,  164, 
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41  N.  E.  484,  was  decided,  and  tbe  material 
facts  In  the  two  cases  are  almost  identical. 
Questions  of  law  were  very  much  considered 
and  discussed  in  that  case,  one  of  which  was 
whether  special  and  peculiar  damages  to  real 
estate  can  be  allowed  in  similar  proceedings 
under  the  Public  Statutes,  If  they  arise  from 
tiie  talcing  of  land  and  its  appropriation 
to  a  use  which  is  similar  In  Its  nature  to  that 
which  an  individual  owner  of  the  fee  might 
lawfully  make  without  liability.  The  opin- 
ion of  the  majority  of  the  court  conceded  that 
BXKb  damages  might  be  recovered  by  one  a 
part  of  whose  land  was  taken,  but  Intimated, 
without  deciding,  tiiat  they  could  not  be  re- 
covered by  one  whose  only  damage  was  of 
that  kind.  In  addition  to  numerous  decisions 
previously  made,  and  referred  to  In  the  dis- 
cussion of  that  case,  this  court  has  since  re- 
peatedly held  tliat  such  damages  may  be  re- 
covered by  one,  no  part  of  whose  land  was 
taken.  Dana  v.  Boston,  170  Maes.  593,  40 
N.  B.  1013;  Blckford  v.  Hyde  Park,  173  Mass. 
552,  54  N.  E.  343;  Putnam  v.  Boston  &  Prov- 
idence Kallroad  Company,  182  Mass.  351, 
6S  N.  E.  790;  Sheldon  v.  Boston  &  Albany 
B.  B.  Ck>.,  172  Mass.  180;  51  N.  E  1078.  In 
refo^nce  to  this  kind  of  damage,  therefore, 
as  distinguished  from  the  damage  suffered 
from  the  taking  of  a  title  to  other  land  be- 
longing to  them,  the  petitioners  stand,  under 
the  latest  as  well  as  the  early  decisions  of 
this  court,  as  they  would  have  stood  If  a  part 
of  their  own  land  had  been  taken.  In  Munn 
v.  Boston,  183  Mass.  421-423,  67  N.  B.  312, 
numerous  authorities  are  cited  in  support  of 
the  general  mle,  which  is  there  stated  as  fol- 
lows: "It  is  estobllshed,  under  the  statute 
before  us  and  other  similar  statutes,  that  if, 
from  the  laying  out  and  construction  of  a 
pnblic  way,  damage  results  to  real  estate, 
which  is  direct  and  proximate  as  distin- 
guished from  remote  and  consequential,  and 
which  is  special  and  peculiar  as  distinguished 
from  general,  the  faict  that  the  property  does 
not  abut  upon  a  pnblic  hi^way  will  not  bar 
a  recovery." 

Bach  one  of  the  above  cases;  decided  since 
the  decision  in  Band  v.  Boston,  covers  all 
the  questions  discussed  in  the  opinion  of  the 
court  in  that  case,  except  the  question  upon 
which  the  decision  was  made  to  turn.  This 
question  has  since  been  carefully  reconsid- 
ered by  the  court.  The  decision  was  that  St. 
1880,  p.  464,  c.  428,  {  5,  and  St.  1891,  p.  734, 
c.  123,  §  1  (Rev.  Laws  1902,  c.  Ill,  8  158), 
do  not  open  to  persons  injured  in  their  prop- 
erty  so  liberal  rights  to  the  recovery  of  dam- 
ages as  do  the  Pnblic  Statutes  In  reference  to 
laying  out  highways  and  sewers  and  locat« 
ing  railroads.  When  the  questloh  again 
came  before  the  court,  in  Sheldon  v.  Boston 
&  Albany  Ballroad  Company,  172  Mass.  180, 
51  N.  E.  1078,  an  opposite  conclusion  was 
reached.  Under  the  statute,  the  damages  are 
to  be  assessed  "in  the  same  manner  and  un- 
der like  rules  of  law  as. damages  may  be  ds-' 
termined  .when  occasioned  by  .the  taking  of 


land  for  the  locating  and  laying  out  of  rail- 
roads and  pnblic  ways,  respectively,  in  snch 
city  or  town."  Of  this  provision  the  court 
said,  in  Sheldon  t.  Boston  &  Albany  Ballroad 
Company:  "Where  Statutes  are  parts  of  a 
general  system  relating  to  the  same  class  of 
subjects,  and  resting  upon  the  same  reasons, 
they  should  be  so  construed,  if  possible,  as  t» 
be  uniform  In  their  appUcatioii  and  In  the 
results  which  they  accomplish."  After  point- 
ing out  another  reason  wliy  the  damages 
should  be  assessed  in  the  same  way  in  this 
statute  as  under  the  Public  Statutes,  and  re- 
ferring to  Band  v.  Boston,  the  court  stated 
its  opinion  that  the  case  should  be  decided 
as  if  brought  under  the  Public  Statutes,  even 
if  no  sound  distinction  could  be  made  between 
the  two  cases.  The  reports  of  the  two  cases 
show  that  they  are  identical  in  the  prin- 
ciples involved  in  the  decisions,  and  the  later 
one  necessarily  overruled  the  earlier. 

This  later  case  has  often  Men  cited  and  re- 
ferred to  with  approval  ib  decisions,  some  of 
which  are  under  similar  statutes,  and  it  is 
now  the  law  by  which  we  must  be  governed. 
Penney  v.  Commonwealth,  173  Mass.  507- ' 
609,  53  N.  B.  865,  73  Am.  St  Rep.  312;  Blck- 
ford y.  Hyde  Park,  173  Mass.  552,  54  N.  El 
343;  Putnam  v.  Boston  &  Providence  Rail- 
road Company,  182  Mass.  851,  65  N.  E.  T90; 
Munn  V.  Boston,  183  Mass..  421,  67  N.  B.  312 ; 
Sheehan  v.  Fall  River,  187  Mass.  356-358, 
73  N.  B.  644.  We  are  of  the  opinion  tliat 
upon  some  of  the  offers  of  proof  the  petltloii- 
ers  were  entitled  to  be  heard  by  the  Jury. 

Verdict  set  aside. 

LATHROP,  J.,  dissents,  on  the  ground  that 
he  sees  no  reason  for  overruling  Band  T. 
Boston. 


<18» 
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CUTTER    v.    MIDDLESEX    COUNTY. 

(Supreme  Judicial  Court  of  MassachosettaL 
Suffolk.    Nov.  28,  1905.) 

Oounrrns— POBuo  Buiuunob— Staxijteb — 

■    CONSTBOCTIOR. 

St.  1896,  p:  497.  c.  600,  authorised  certain 
county  commissioners  to  construct  a  county 
balding,  the  expense  not  to  exceed  $300,000, 
audi  declared  that  the  commiasionOT  should  not 
make  any  contracts   calling   for   a   larger    ex- 

Fenditure  in  the  aggregate  than  tliat  amount. 
t  prohibited  the  making  of  any  contracts  what- 
soever except  for  plana,  until  responsible  bids 
for  the  whole  work  had  been  made  within  snch 
amount  and  accepted  \a  a  special  board  creat- 
ed by  section  2  (page  498),  and  section  4  CPase 
499)  required  every  contract  to  contain  a  pro- 
vision tiiat  the  contractor  should  reca^  noth- 
ing for  additional  work  or  material,  etc^  un- 
less, before  the  same  should  have  been  done  or 
furnished,  the  board  should  approve  the  same 
and  the  additional  sums  to  be  paid  therefor. 
Held,  tiiat  the  supervision  of  such  board  was 
not  confined  to  the  original  contracts,  but  ex- 
tended as  well  to  those  made  to  finish  the  wt>rk 
of  the  original  contractor,  who  failed  to  perform 
his  contract. 

Report  from  Superior  Court,  Suffolk  Ooim- 
ty ;  Franklin  O.  Fessenden,  Judge. 
Action  by  one  Cutter  against  Middlesex 
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Connty  for  serrices  rendered  and  money  ex- 
pended at  the  request  of  the  county  commis- 
sioners in  the  completion  of  a  county  build- 
ing. A.  finding  was  made  in  favor  of  plaintiff, 
and  damages  assessed  in  the  sum  of  $2,259.01. 
On  report  from  the  superior  court.  Judg- 
ment for  plaintiff  for  $950,  with  intere^ 

Z.  S.  Arnold,  for  plaintiff.    Geo.  L.  May- 
berry,  for  defendant 

HAMMOND,  J.  St.  189«,  p.  497,  c.  800,  un- 
der which  the  building  In  question  was  con- 
stmcted,  is  peculiar^  It  authorizes  the  coun- 
ty commissioners  "to  provide  accommodations 
at  Cambridge  for  the  registry  of  deeds  and 
for  the  probate  court  •  •  •  by  the  erec- 
tion of  a  suitable  building  on  the  site  hereto- 
fore acquired"  by  them  under  a  previous 
statute.  "The  expense  incurred  for  con- 
structing said  building,  in  addition  to  the 
cost  of  the  site,  shall  not  exceed  the  sum  of 
five  hundred  thousand  dollars ;  and  said  com- 
missioners shall  not  mdke  any  contracts  call- 
ing for  a  larger  expenditure  In  the  aggregate, 
for  said  purpose  than  the  amount  herein 
•pecified."  Section  1.  Section  2  (page  498) 
provides-  that  "no  contracts  shall  be  made 
for  the  construction  and  furnishing  of  said 
building  until  plans,  together  with  detailed 
estimates  of  cost  from  responsible  parties, 
who  are  willing  and  prepared  to  furnish 
bonds  with  satisfactory  sureties  tw  the 
actual  performance  of  the  wt>rk  and  the 
furnishing  of  the  materlails  for  the  amounts 
specified  in  said  estimates,  have  been  sul>- 
mitted  to  a  board  to  consist  of  the  Judges  of 
probate  for  the  county  of  Middlesex  and  the 
clerk  of  courts  of  said  county,  and  approved 
by  said  board.  Such  approval  shall  not  be 
given  until  said  board  is  fully  satisfied  that 
the  cost  of  the  building  and  its  furnishings, 
ready  for  the  use  of  said  registry  and  court 
of  the  offices  incident  thereto,  will  not  ex- 
ceed the  sum  of  five  hundred  thousand  dol- 
lars." Section  3  provides  that  "after  said 
plans  shall  have  been  so  approved,"  the  corq- 
missloners  "shall  advertise  fOr  proposals  for 
doing  the  work  and  furnishing  the  materials 
required  by  such  plans."  It  then  sets  forth 
the  manner  of  the  advertising,  and  provides 
that  the  contracts  for  the  work  shall  t>e 
awarded  to  the  "lowest  responsible  bidder 
who  offers  td  do  'the  same  within  the  limits 
prescribed  by  this  act  but  shall  not  be  so 
awarded  until  said  contracts  shall  have  been 
approved  by  the  board  provided  for  in  section 
two."  Power  to  reject  any  and  all  bids  is 
reserved  to  the  commissioners.  Section  4 
(page  490)  is  as  follows:  "At  the  end  of 
every  contract  awarded  under  the  provisions 
of  this  act  shall  be  Inserted  the  following 
clause:  But  said  party  of  the  second  part 
stiall  not  receive  or  be  entitled  to  receive  any 
sum  in  addition  *o  the  sum  named  in  thl^ 
contract,  for  any  additional  work  done  or 
material  furnished,  or  for  ony  other  matter 
.or  claim  whatsoever,  unless,  before  the  ad- 
ditional work  or  material  or  matter  of  claim 


shall  be  done  or  furnished,  the  boardcoastitat- 
ed  by  chapter  five  hundred  of  the  Acts  of 
the  year  eighteen  hundred  and  ninety-six 
shall  first  approve  the  same  and  the '  ad- 
ditional sum  or  sums  to  be  paid  therefor." 
Section  6  provides  that  to  meet  the  ex- 
penses Incurred  under  this  act  the  commis- 
sioners may  issue  bonds  "not  exceeding  in 
the  aggregate  five  hundred  thousand  dol- 
lars." Section  6  provides  that  "the  receiv- 
ing by  the  county  commissioners  of  l)ids  from 
responsible  parties  fbr  the  complete  con- 
struction of  the  building  authorized  by  thb 
act  and  for  furnishing  and  equipping  the 
same  ready  for  the  use  of  said  registry  and 
court  within  the  sum  of  five  hundred  thou- 
sand dollars,  said  receil^t '  being  evidenced 
by  a  certificate  to  that  effect  signed  by  the 
members  of  the  board  named  in  section  two 
of  this  act,  shall  be  a  condition  precedent 
to  the  authority  of  said  commissioners  to 
borrow  or  to  incur  Indebtedness  under  this 
act  •  •  •  except  for  "procuring  plans 
and  specifications." 

It  is  impossible  to  read  this  act  without 
seeing  that  it  differs  widely  from  the  ordi- 
nary act  authorizing  or  requiring  certain 
public  officers  to  erect  a  building  and  mak- 
ing' an  appropriation  therefor.  It  is  very 
stringent  It  plainly  shows  a  rigid  determi- 
nation on  the  part  of  the  Legislature  to  limit 
the  expense  of  the  building  and  its  equip- 
ments to  the  sum  of  $500,000,  and  contains 
elaborate  provisions  designed  to  carry  out 
that  Intention.  Except  for  plans  and  speci- 
fications, no  contract  Is  to  be  made  until 
the  whole  question  whether  the  building  can 
be  erected  and  equipped  within  the  ema 
named  has  been  carefully  considered  by  the 
special  board  named  in  section  2,  and  until 
they  are  fully  satisfied  that  it  can  t>e  made ; 
nor  can  any  exi)ense  be  incurred  or  bond 
Issue  until  responsible  bids  for  the  whole 
undertaking  have  been  received  by  the  coun- 
ty commissioners  and  the  fact  evidenced  as 
stated  in  section  6.  No  one  contract  is  to  be 
made  for  any  part  of  the  work  and  chances 
taken  as  to  whether  the  rest  of  the  work 
can  be  done  within  the  remainder  of  the 
money  appropriated.  The  statute  plainly 
contemplates  that  the  opinion  of  the  special 
board  as  to  whether  the  work  can  be  done 
within  th^  sum  appropriated  shall  be  based, 
not  upon  loose  estimates,  but  upon  bids  of 
responsible  parties  willlDg  to  contract  in  ac- 
cordance with  their  estimates.  And,  as  If 
to  make  the  matter  beyond  doubt.  If  possible, 
no  contractor  Is  to  have  any  pay  for  ad- 
ditional or  extra  work  except  with  the  ap- 
proval of  the  special  board ;  and  such  a  pro- 
vision shall  be  Inserted  la  every  contract 
These  provisions,  taken  in  connection  with 
that  in  the  first  section  as  to  the' cost  of  the 
building  aad  the  power  of  the  commissioners 
to  make  contracts,  conclusively  show  that 
the  authority  granted  by  this  .act  is  ex- 
ceptionally limited.  It  is  difficult  to  see  how 
the  Legislature  could  have  announced  its 
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porpow  more  emphattcally.  or  provided  for 
tbe  aocomplishment  of  It  In  a  more  reascm- 
able  way.  One  of  the  most  noticeable  fea- 
tures of  the  act  la  the  limitation  placed  npon 
the  powers  of  the  oonuty  commlsslonera  as 
to  the  making  of  copte'actB.  Although  by  tbo 
general  laws  they  were  at  that  time  vested 
with  the  authority  "to  provide  for  erecting 
and  repairing  conrthouses.  Jails  and  oth» 
necessary  public  buildings  within  and  for 
the  use  of  the  county"  (Pub.  St  c.  22. 
f  20)  yet,  on  account  of  the  cost  of  this  par- 
ticular undertaking  or  for  some  other  rea- 
spn,  the  Legislature  concluded  not  to  in- 
trust this  matter  solely  to  the  county  com- 
missioners. They  oould  reject  bids,  but  they 
could  not  award  a  contract  without  the  ap- 
proval of  the  special  board  named  in  the 
second  section. 

It  is  contended  by  the  plalntitr  that  this 
.  snpervislon  of  that  board  over  the  making  of 
contracts  is  confined  to  those  originally  made, 
and  does  not  extend  to  those  made  to  finish 
the  work  of  an  original  contractor  who  has 
failed.  But  the  act  is  not  open  to  that  con- 
ftmction.  The  one  central  feature  of  it  la 
the  limitation  of  authority  as  to  cost,  and  the 
one  central  feature  of  the  plan  adopted  to 
make  the  limitation  effectual  is  the  super- 
vision of  the  special  board  over  the  contracts. 
And  not  only  does  this  supervision  exist  over 
the  contract  at  the  time  the  county  com- 
missioners make  it,  but,  by  the  express  lan- 
guage of  section  4,  It  is  to  be  exercised  over 
every  subsequent  daim  made  by  any  con- 
tractor for  extra  compensation  for  "any  ad- 
ditional work  done  or  material  furnished  or 
for  any  other  matter  or  claim  whatsoever." 
Such  a  claim  is  not  to  be  allowed  until  ap- 
proved by  this  board.  In  other  words,  the 
supervision  is  to  be  continuous.  It  was  Just 
as  necessary  for  the  purpose  of  the  Legis- 
lature that  this  board  should  approve  of  one 
contract  as  of  another,  and  it  was  immaterial 
to  this  purpose  whether  this  new  contract 
was  founded  upon  extra  work  done  by  the 
original  contractor  or  became  necessary 
through  his  failure  to  complete  bis  contract 
It  cannot  be  presumed  that  the  Legislature, 
fully  bent  on  its  purpose  as  to  cost  did  not 
foresee  the  contingency  of  the  failure  of  a 
contractor  to  carry  out  his  contract  and  the 
consequent  necessity  for  a  new  contract 
Sncb  a  failure  is  not  unusual  in  building 
operations.  The  act  clearly  indicates  that 
the  supervision  of  the  board  was  to  follow 
every  contractual  claim  whether  made  under 
an  original  contract  or  in  some  modification 
thereof,  and  whether  made  by  virtue  of  any 
arrangement  with  the  original  contractor 
or  any  substitute  or  successor  of  him  in  the 
work.  To  adopt  the  construction  contended 
for  by  the  plaintiff  would  be  inconsistent 
with  the  leading  purpose  and  plan  of  the  Leg- 
islature, and  indeed  might  have  defeated 
them. 

It  is  further  contended  by  the  plaintiff  that 
In  any  event  the  provision  la  not  applicable 


to  a  contract  such  as  his  was.  That  contai- 
tion  is  not  tenable.  There  was  no  dUB- 
culty  In  making  a  contract  with  him  aof- 
flciently  definite  to  meet  the  requirements  of 
the  act  Inasmuch  as  the  contracts  npon 
which  the  items  1  and  2  of  the  plalntUTs 
declarations  are  baaed  were  not  approved  by 
the  special  board,  and  therefore  were  not 
authorized  by  the  statute,  be  cannot  recover 
anything  upon  these  items ;  and  the  first  rul- 
ing requested  by  the  defendant  ahonid  hava 
been  given.  The  conclusion  to  whldi  we 
have  come  npon  thla  branch  of  tbe  cnae 
makes  It  unneceasary  to  cooaider  the  other 
grounds  of  the  defense. 

In  accordance  with  the  terms  of  the  report 
there  should  be  Judgment  for  the  plaintiff 
for  $950,  with  Interest  from  tbe  date  of  the 
writ;  and  It  is  so  ordered. 


(lai  U»aa.  4ZU 
PUTNAM  T.  UISOCHI  «t  aL 
(Supreme    Judicial    Coort    of   MaanchiiseCt& 
Suffolk.    Nov.  28.  19^!)^^^ 

1.  ComoBAxmsa  —  Stocxhouwbs — VA-naan 
or  Debts — CoNTRZBunoir.    • 

..■  V^ere  a'  stockhold^  in  a  Maine  eorpon- 
tion  Was  there  compelled  to  pay  a  Jndement 
agaliBt  It  under  Rev.  St  Me.  c.  M,  H  ST,  38k 
44-47,  makmg  each  stockholder  liaUe  for 
corporate  debts  to  the  amount  of  his  capital 
stock  unpaid,  he  was  entitled  to  ™«fai*«{«  n 
suit  in  equity  for  contribution  in  Maaaachnaetta 
against  other  solvent  stoddiolders  aiiBilarly 
liable  within  that  Jurisdiction. 

[Bd.  Wote^— For  cases  in  point  see  voL  1% 
Cent  Dig.  Corporations,  f  1178.] 

2.  Sakb— DniAin)  oir  CoapoaAnoir. 

Where  a  stockholder  of  a  Maine  eorpora- 
tko  was  compelled  to  satisfy  a  Jodgment 
against  It  to  the  extent  of  unpaid  sabscriptioDa 
to  the  capital  stock,  the  fact  that  after  sati^Cr- 
Ing  the  Judgment  he  made  no  donand  on  t&e 
corporation,  and  took  no  action  againat  it  as 
anthorized  bv  Rev.  St  Me.  c  48,T49,  did  not 
affect  his  rlgnt  to  contribution  from  other  stock- 
holders simuarly  liable. 

Case  Reserved  from  Superior  Court,  Snf- 
folk  County;  Franklin  O.  Feaaenden,  Jndge. 

BUI  by  one  Putnam  against  one  ICIaoeU 
and  othen.  Case  reserved.  Decree  for 
plalntUt. 

H.  v.  Cunningham,  for  plaintlfC.  Arthur 
H.  Russell  and  Manson,  Hall  &  CovUle,  for 
certain  defendants.  Oea  LIbby,  for  defend- 
ant Hoak. 

KNOWLTON,  0.  J.  This  is  a  bUI  In 
equity  brought  against  certain  stockboldera 
of  a  corporation  organized  under  tbe  laws 
of  Maine,  to  obtain  contribution  towarda  the 
payment  of  a  Judgment  against  the  corpo- 
ration, made  by  the  plaintiff,  under  a  lia- 
bility created  by  the  statutes  of  that  state. 
The  plaintiff  failed  to  make  full  payment  for 
his  subscription  to  the  capltkl  stock  of  tiie 
corporation,  and  was  therefore  liable  for  tbe 
corporate  debts,  under  Rev.  St  Me.  c  46. 
U  37,  38,  44-47,  to  an  amount  eqnal  to  the 
sum  left  by  him  unpaid.    For  the  same  i 
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Aon  each  ot  the  defendants  was  equally 
liable  fbr  these  debts.  Bach  bad  snbscilbel 
for  the  same  namber  of  shares  of  the  capital 
stock,  and  had  made  the  same  payment  for 
them.    ' 

It  Is  a  famlUar  i^rindple  that  when  several 
parties  are  equally  liable  for  the  same  debt. 
and  one  Is  cranpdled  to  pay  the  whole  of  It, 
ht  may  have  contrlbntion  :aKalnst  the  others 
to  obtain  from  them  the  payment  of  thetr 
respectlTe  shares.  This  right  to  contribution 
l8  not  founded  tipon  contract,  but  upon  a 
principle  of  natural  equity  and  Justice.  To 
use  the  language  of  the  court  in  AsplnwaU 
T.  Sacchl,  57  N.  Y.  331-334:  "The  doctrine 
9t  contribution  rests  on  the  principle  that 
where  the  parties  stand  in  eqnali  jure,  tlie  law 
requires  equality,  which  Is  equity;  and  one  of 
them  shall  not  be  obliged  to  bear  the  burden. 
In  case  of  the  rest  It  is  founded,  not  oq 
contract  but  on  the  principle  that  equality 
of  burden  as  to  common  right  is  equity, 
and  the  obligation  to  contribute  arises  from 
the  nature  of  the  relatloa  between  the 
parties."  See,  also,  Stone  v.  Fenno,  6  Allen, 
679;  Gary  T.  Holmea.  16  Gray,  127;  Bay  v. 
Powers,  184  Mass.  22;  Merrill  y.  Prescott 
67  Kan.  767,  74  Pac  269;  1  Story's  Bq. 
Jar.  H  493,  496;  7  Am.  ft  Eng.  End.  of 
Ijaw  (2d  Ed.)  363.  The  principle  has  long 
been  applied  to  the  liability  ot  stockholders 
In  corporations  for  the  corporate  debts,  li) 
1  Cook  on  Corporations  (5th  Bd.)  |  211,  we 
find  the  law  stated  as  follows:  "A  court 
of  chancery  will  compel  the  subscribers  to 
pay  in  full  the  amount  of  their  unpaid  sutv- 
■crlptions,  if  the  emrporate  indebtedness 
makes  It  necessary,  leaving  them  to  seek 
contribution  from  the  other  stockholders. 
The  rule,  however.  Is  well  settled  that  a 
stockholder  who  has  b«en  compelled  to  pay 
more  than  his  proportion  of  the  debt  of  the 
company  may  maintain  an  action  against 
bis  co-stockholders  for  contribution."  The 
neglect  of  a  subscriber  for  stock  to  pay  for 
It  in  full  is  not  a  tort,  which  deprives  him 
of  his  right  to  contribution,  bnt  it  leaves  him 
in  the  position  of  a  surety,  who  is  liable 
for  a  debt  .equally  with  other  sureties. 
Nlckerson  v.  Wheeler,  118  Mass.  295.  This 
Is  recognized  in  the  numerous  suits  for  con- 
tribution by  stoakboId«rs  which  are  sustain- 
ed by  the  courts.  This  case  Is  therefore 
one  of  a  common  class,  In  which  a  plaintiffs 
right  to  relief  is  plain,  unless  there  Is  some- 
thing peculiar  in  the  facts  that  the  cor- 
iwratlon  was  established  in  another  state 
and  that  tiie  original  liability  arose  under 
the  laws  of  that  state.  In  this  respect 
there  is  nothing  in  this  case  materially  dif- 
ferent from  the  liability,  under  the  laws  of 
other  states,  which  has  been  enforced  re- 
peatedly by  this  court  in  other  cases.  While 
this  liability  for  corporate  debts  Is  statutory 


in  terms,  it  Is  contractual  In  Its  nature.  In 
this  respect  it  Is  like  the  liability  referred 
to  In  Broadway  National  Bank  v.  Baker, 
176  Mass.  294,  67  N.  B.  603,  io  Howarth  v. 
Lombard,  176  Mass.  570,  56  N.  B.  888,  48 
L.  R.  A.  301,  in  Hancock  National  Bank 
T.  BUis,  172  Mass.  39,  61  N.  B.  207,  42  L. 
E.  A.  396,  70  Am.  St  Rep.  282,  in  Whitman 
T.  Oxford  National  Bank,  176  IT.  S.  660, 
20  Sup.  Ot  477,  44  L.  Bd.  687,  in  Hancock 
National  Bank  v.  Famum,  1T8  V.  B.  640, 
20  Sup.  Ct  606,  44  L.  Bd.  619,  and  In  Flash 
V.  Connecticut  109  U.  S.  871,  3  Sup.  Ot 
268,  27  li.  Bd.  966.  Such  a  liability,  unless 
an  exclusive  mode  of  enforcing  it  under 
local  laws  is  prescribed  by  the  statute,  lis 
enforceable  anywhere.  If  we  assume,  with- 
out deciding,  that  the  remedy  by  a  bill  iii 
equity,  prescribed  by  Rev.  St  Me.  c.  48j 
f  47,  is  only  by  a  suit  brought  In  tbat  state, 
this  same  section  permits  an  action  at  law 
against  a  single  stockholder.  In  view  of 
the  decisions  above  referred  to,  we .  see  no 
good  reason  why  such  an  action  may  not 
be  brought  In  any  state  where  a  stockholder 
is  found.  But  whether  it  may  or  may  not 
the  action  In  this  case  was  brought  against 
the  plaintiff  in  lilalne,  and  be  was  compelled 
to  pay  the  amount  of  the  Judgment  previous- 
ly recovered  against  the  con?oration.  The 
liability  which  he  thus  met  was  properly 
enforceable  against  him,  and  it  gave  him  a 
right  ot  contrlbntion  against  other  ste^k- 
holders  who  are  under  tiie  same  llabtUty« 
which  right  rests  on  broad  principles  of 
equity.  It  is  a  right  which  he  carries  with 
him  Into  any  state  where  he  invokes  the  aid 
of  the  courts  against  other  stockholders. 
There  is  nothing  in  the  origin  or  nature  of 
the  liability  on  which  the  suit  against  him 
Was  founded,  that  deprives  him  of  the 
remedy  in  equity  which  belongs  to  one  who 
has  paid  more  thhn  his  pr(q;>er  proportion  of 
a  debt  for  which  others  are  equally  holden. 
For  other  cases  bearing  upon  the  general 
subject,  see  Allen  v.  Fairbanks  (O.  O.)  4S 
Fed.  446;  Moxham  v.  Grant  1  Q.  B.  (1900) 
88;  Rlchter  v.  Hennlngsan,  110  Cal.  680,  42 
Pac.  1077;  Bell  v.  Farwell,  176  111.  489,  62 
N.  B.  846,  42  li.  R.  A.  804,  68  Am.  St  Rep. 
194;  Buchanan  v.  Meisser,  106  ni.  638-644. 

The  fact  that  the  plaintiff,  after  satisfying 
the  Judgment  madfe  no  demand  upon  the 
corporation  and  took  no  action  against  it 
under  Rev.  St  Me.  c.  46,  |  48,  does  not  affect 
his  right  to  contribution'.  The  contribution 
should  be  decreed  against  the  .solvent  de- 
fendants who  are  within  this  Jurisdiction. 
Ward  V.  Allen,  2  Mete.  63,  35  Am.  Dec  387; 
Gary  v.  Hplmes,  16  Gray,  127;  Merrill  v. 
Prescott,  97  Kan.  767,  74  Pac.  260;  7  Am.  A 
Bng.  Bncl.  of  Law  (2d  Ed.)  341  et  seq. 

Decree  tor  the  plaintiff. 
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COFFIN  et  al.  r.  JERNEOAN  et  al. 

(Supreme    Judicial'    Court    of    Masaachusetts. 
Dukes.    Not.  29. 1905.) 

Wnxs — CoNBTBUcnoN — Hecbs  or  Ltte  Tkw- 

AITT. 

Testator  left  the  residue  of  his  estate  in 
tmst  for  tUe  support  of  his  daughter  for  lifei 
and  provided  that,  on  her  failure  to  make  a 
will,  the  same  should  go  to  "her  heirs  at  law." 
The  daughter  died  intestate  without  issue. 
Held,  that  the  residuary  estate  passed  on  ber 
death  to  those  who  were  then  her  heirs  at  law, 
and  not  to  those  who  would  have  been  her  heirs 
had  she  died  when  the  testator  did. 

Appeal  from  Supreme  Judioi«d  Coort,  Dukea 
Goimty. . 

Salt  by  one  Coffin  and  another  against  one 
Jernegan  and  otbers.  From  a  decrpe  of  tbe 
probate  (iourt  dividing  the  residuary  estate 
under  the  vlU  of  John  Mayhew, .  deceased, 
the  children  of  Jared  Jernegan  appealed  to 
the  Supreme  Judicial  Conrt,  and  to.  a  ruling 
made  by  a  single  Justice  upholding  the  pro- 
bate coiurt  decree  they  except    Overrufed. 

3.  N.  Fierce,  Yor  appellants.  Rbymond  & 
Sfitcbell  and  S.  Kenlston,  for  petltlonersw 

LORING,  J.  This  case  comes  up  on  an  ex- 
cation  taken  to  a  ruling  made  by  a  single 
justice  In  a  probate  appeal.  John  Mayhiew 
left  the  residue  of  his  Estate  to  trustees.  In 
trust  for  the  comfortable  support  and  main- 
tenance of  his  daughter  during  b«r  life.  She 
had  been  married'  and  divorced,  and  was 
then  insane.  After  giving  instmctloas  at 
great  length  for  her  support,  he  directed  that 
the  trustees  should,  "aix>n  the  death  of  my 
said  daughter,  provide  a  suitable  stone  for 
her  grave,  and  cause  a  suitable  Inscription 
am)roprlate  to  her  to  be  carved  upon:  the 
family  monument,  and  make.ovor  so  much  of 
said  estate  and  Its  accretions  as  Is  then  In 
their  hands,  after  the  payment  of  bequests 
and  devises  as  hereinbefore  provided,  to  my 
said  daughter's  executor  for  the  benefit  of 
such  persons  as  she  shall  nominate  in  her 
win,  if  she  shall  have  made  a  will,  being 
competent  thereto;  or  in  default  of  su(A 
will  to  her  heirs  at  law."  The  trust  estate 
consisted  of  personal  lu-operty  only,  and  bis 
daughter  died  Intestate,  without  having  had 
a  child.  When  John.  Mayhew  died,,  tbe 
daughter  had  no  next  of  kin  on  her  father's 
side.  On  b&e  mother's  side,  she  had  an  aunt, 
Dende  Mudgett,  and  two  uncles,  Thomas  and 
Jared  Jernegan.  Jared  died  before  the 
daughter,  and  Dencle  Mudgett  died  after  the 
daughter,  it  was  held  In  the  probate  court 
that  the  estate  shonld  be  divided  between  the 
administrator  of  Dencle  Mudgett  and  Ttiomas 
Jernegan,  being  her  next  of  kin,  under  Bev. 
Laws,  c.  138,  {  1,  cl.  8.  From  this  decree  an 
appeal  was  taken  by  the  children  of  Jared 
Jernegan  to  this  court  At  the  trial  of  this 
appeal  the  appellants  asked  for  this  ruling: 
"In  the  above-entitled  case,  the  appellants 
request  the  court  to  rule,  as  matter  of  law,- 
•  that  the  next  of  kin  or  heirs  at  law  of  D. 


Anna  Mayhew  were  the  next  of  kin,  or  heirs 
at  law  of  said  D.  Anna  Mayhew  at  the  time 
of  the  death  of  John  Mayhew,  deceased,  tes- 
tate." The'  court  refusied  so  to  role,  but 
affirmed  the  decree  of  the  probate  court 
The  case  is  here  on  an  exception  to  "said  re- 
fusal so  to  rale." 

The  ruling  was  rightly  refused.  The  ^>- 
pellant  has  argued  that  there  is  nothing  in 
the  will  showing  more  affection  for  the  aunt 
and  uncle  who  survived  than  for  the  uncle 
who  died.  But  the  Interpretation  of  John 
Maybew's  wlH  does  not  depend  upon  that 
It  depends  upon  the  Interpretation  of  the 
words  which  he  used  to  express  bis  inten- 
tion. Of  the  meaning  of  these  words  there 
can  be  no  doubt  The  gift  over  is  to  the 
■heirs  at  law  of  the  life  tenant;  not  to  tbe 
persons  who  would  have  been  ber  heirs  at 
law  if  she  bad  died  when  tbe  testtator  did. 
as  the  appellants  ask  us  to  Interpret  tbem. 
See  Richardson  v.  Wheatland.  7  Mete.  (Mass.) 
169;  Putnam  v.  Story,  182  "Masa  205,  2ia 

Exertions  overruled. 
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(Supreme    Judicial'  Cioart    of    Massadia9eti& 
Bristol    Nov.  28,  1905.) 

1.  Equity — ^Bnx — SuBsrrrtTtoir   of   PAsms 

— AMEItDUENT.' 

Where  suit  was  broueht  by  the  special  ad- 
ministrator of  a  deceased  grantor  to  set  aside 
a  conveyance  by  the  testator  for  fraud.  It  was 
within  the  discretion  of  the  court,  after  proof 
eif  the  will,  to  permit  one  to  whom  tha  propertj 
tiad  been  ^vised  after  the  oonveyanoe  to  be  tab- 
stituted  as  complainant 

2.  Samx — Effect. 

Where  a  suit  was  brought  by  a  special  ad- 
ministrator to  set  aside  a  conveyance  by  his  tes- 
tatrix for  fraud  prior  to  the  previnc  of  the  will, 
and  after  the  will  was  proved  the  bill  was 
amended  by  substituting  a  devisee  of  the  prop- 
erty as  plaintiff,  the  bill  when  amended  shonld 
be  treated  as  having  been  brou^t  by  such  de- 
VMee  before  tbe  will  had  been  alloved. 

3.  Wills — Tmus  or  Devisee. 

Where  a  will  devised  to  complainant  testa- 
trix's right  of  action  to  recover  certain  prop- 
erty which  she  had  heea  induced  to  convey  by 
fraud,  complainant's  title  to  the  property  on 
the  allowance  of  tbe  will  related  back  to  tes- 
tatrix's death. 

4.  Abatement   ajto   RevivaI/— Deeds — Vaca- 

TION — ^FRAUD. 

Wh^e  a  grantor  was  induced  to  convey 
certain  real  estate  to  defendant  by  fraudulent 
representations,  the  right  of  action  to  have  such 
deed  set  aside  did  not  al>ate  on  the  grantors 
death.  

5.  OaNCKUATion  o»  InarBUMEHTB — FHA.ni>— 
FrnniNoB.  .    ,  .^   ,  , 

Where  a  jury  found  that  a  deed  liad  be«n 
obtained  by  fraud  alleged,  such  finding  must  be 
construed  as  conclusive  tliat  all  elementa  nec- 
essary to  coDstitAte  actionable  fiaod  w«n 
found  to  liave  existed. 

6.  Deeps — VAXiDirT — Fbaud. 

Where  a  deed  was  obtained  by  frandnlent 
representations  as  to  the  character  of  the  in- 
strument and  its  effect  such  representations 
were  not  so  merged  in  the  deed  that  they  could 
not  be  made  the  basis  of  a  decree  vacatinf  Um 
same. 
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7.  Samb  —  PraubtJlkht    REnxsEmAnovs'— 
Chakaotxb. 

Defendant,  who  was  testatrix's  brother, 
while  a  vieitor  at  her  honse,  induced  her  to  ex- 
ecute to  him  a  deed  of  certain  property  in  ques- 
tion, by  falsely  representing  to  her  that  the  In- 
Btrttment  would  not  deprive  her  of  the  right  to 
dispose  of  the  property  as  the  might  desire  dar- 
ing her  lifetime.  Tratatrix  was  ignorant  of  the 
law  and  also  of  the  character  of  the  conveyance, 
and  defendant  recorded  the  instrument  during 
testatrix's  lifetime  in  violation  of  his  express 
agreement  not  to  do  so.  Held,  that  defendant's 
nSsrepresentatlona  were  misrepresentations  of 
fact,  constitntiag  actionable  fraud,,  justifying  a 
vacation,  of  the  deed. 

8.  Same — Mistake  or  Law. 

Where  a  grantor  was  ignorant  of  the  law, 
and  tiie  grantee,  with  knowledge  of  such  fact 
and  knowing  the  law,  took  advantage  of  the 
grantor's  ignorance  to  misstate  the  law  to  her, 
and  by  Inequitable  and  deceptive  conduct  con- 
firmed such  mistake  and  concealed  the  truth  to 
obtain  the  deed,  the  grantor  would  be  entitled 
to  a  vacation  thereof  in  equity. 

Appeal  from  Superior  Conrt,  Bristol  Coun- 
ty ;  Chas.  W.  Bell,  Judge. 

BUI  by  Louis  Buslere,  as  special  adminis- 
trator of  the  estate  of  Ellen  Bellly,  deceased 
(Annie  M.  Kellly  being  substituted  as  com- 
plainant), against  Maurice  J.  Rellly.  From 
a  judgment  In  favor  of  plaintiff,  defendant 
appeals.    Affirmed. 

Fuller  &  Davison,  tot  appellant  Fredk.  S. 
Hall  and  Cbas.  C.  Hagerty,  for  appellee. 

SEIBLDON,  J,  This  Is  a  bill  In  equity 
brought  by  the  special  administrator  of  the 
estate  of  Ellen  Rellly  to  cancel  a  deed  given 
by  her  to  the  defendant,  her  brother.  In 
March  or  April,  1901,  the  diefendant  came 
from  his  home  In  Ohio  to  visit  her  In  Taunton. 
During  this  visit  she  executed  and  delivered 
the  deed  to  Blm,  convelylng  the  property  to 
Itlm  In  fee,  on  condition  that  he  hold  it  subject 
to  a  life  estate  for  her  benefit  The  deed  was 
dated  ApMl  12,  1901.  He  recorded  it  In  May, 
1902.  She  died  September  11,  1908,  leaving 
a  wiU  dated  September  5,  1903,  by  which 
lAe  left  all  her  prop^ty,  "and  whatever 
rlgfata  I  may  have  for  the  recovery  of  certain 
j>roi)erty  obtained  from  me"  by  the  defendant 
"tbiongh  fraud  and  deceit"  to  Annie  BL 
Reilly.  This  will  had  not  been  admitted  to 
probate  when  the  bill  was  filed,  but  has  since 
been  proved  and  allowed.  Issues  were  fram- 
ed for  a  jury  trial ;  and  the  jury  found  that 
tbedeed  was  obtained  from  Ellen  Beilly  by  the 
di^endant  "by  his  false  and  fraudulent  r^re- 
sentatioBto  her  that  said  instrument  would 
not  deprive  her  of  the  right  to  dispose  of  her 
property  in  any  manner  she  might  desire  dur- 
ing her  lifetime,"  ai^d  under  an  express  agree- 
ment and  understanding  that  he  would  not 
record  it  during  her  lifetime,  and  that  when 
she  executed  it  she  did  not  know  it  to  be 
a.  deed  which  constituted  a  present  transfer 
of  her  property.  On  November  9,  1904,  Ellen 
Beilly's  will  was  proved  and  allowed.  The 
bill  was  then  amended  by  substituting  Annie 
M.  Rellly,  the  devisee,  as  plaintief,  and  a 
final  decree  was  entered  that  the  deed  be 
canceled  and  set  aside.    The  defendant  ap- 


peals, and  la  hto  brief  con^plalns  only  of  the 
order  of  the  court  allowing  the  aihendment 
and  of  the  final  decree. 

'  I.  The  amendment  was  within  the  discre-, 
tion  of  the  comrt  King  v.  Howes,  181  Mass. 
445,  63  N.  B.  1062;  Lewis  v.  Austin,  144  Mass. 
883,  11  N.  B.  638.  Doubtless  the  bill,  when 
amtinded,  must  be  treated  as  having  been 
brought  by  Annie  M.  Reilly  before  the  will 
containing  the  devise  to  her  had  been  allow- 
ed; but  upon  the  allowance  of  the  will  her 
title  related  ba<*  to  the  death  of  the  testa- 
trix. Drury  v.  Natlck,  10  Allen,  169,  182; 
Ex  parte  Fuller,  2  Story,  0.  C.  827,  Fed.  Cas. 
No.  6,148;  Ivea  v.  Allyn,  13  Vt  629;  Hamll- 
ton  T.  Porter,  63  Pa.  832.  And,  as  the  final 
decree  was  not  entered  until  the  will  had  been 
allowed,  it  cannot  now  be  assailed  for  the 
lack  of  a  proper  plaintiff.  Nor  was  the  right 
of  action  abated  by  the  death  of  the  person 
defrauded.  Hagar  v.  Norton,  188  Mass.  47, 
73  N.  B.  1073. 

2.  The  question  remains  whether  the  final 
decree  was  properly  entered  on  the  averments 
of  the  bill  and  the  finding  of  the  jury.  The 
bill  avers,  and  the  jury  found,  that  the  de- 
fendant obtained  the  deed  from  Ellen  Reilly, 
the  plalntlfts  devisor,  by  false  and  fraudulent 
representations  to  her  that  the  isstrament 
would  not  deprive  her  of  the  right  to  dispose 
of  her  property  In  any  manner  she  might  de- 
sire during  her  lifetime,  and  that  she  did  not 
know  it  to  be  a  deed  transferring  her  prop- 
erty. Ab  the  jury  have  found,  under  Instruc- 
tiona  wtalcb  do  not  appear  to  have  been  ob- 
jected to,  tbat  the  defendant's  representations 
were  In  fact  false  and  firaudulent  the  only 
question  here  open  is  whether  they  were 
such  as  to  afford  a  ground  for  relief.  If  so, 
there  i«  no  question  that  equity  can  give  re- 
lief by  canceling  the  deed  and.  If  necessary, 
by  ordering  a  reconveyance  of  the  property. 
Weeks  v.  Currier,  172  Mass.  63,  51  N.  B.  416; 
Fuller  V.  Perelval,  126  Mass.  381 ;  Martin  v. 
Graves,  5  Allen,  601.  The  finding  of  the  jury 
that  the  deed  was  obtained  by  this  fraud,  no 
further  evidence  having  been  offered  by  ei- 
ther party,  must  now  be  taken  to  have  set- 
tled tbat  all  the  elements  necessary  to  con- 
stitute actionable  fraud  were  found  to  faave 
existed.  Dudley  v.  Dudley,  176  Mass.  34, 
56  N.  B.  1011 ;  Langmaid  v.  Reed,  159  Mass. 
409,  34  N.  B.  693;  Franklin  v.  Greene.  2 
Altai,  518;  Crocker  v.  Crocker,  188  Mass.  16, 
18,  19,  73  N.  B.  lOea  And  the  fraudulent 
representatlonB  were  not  so  merged  in  the 
deed  procured  by  means  of  them  that  they 
may  not  be  made  the  basis  of  a  decree  to 
qet  it  aside.  Weeks  v.  Currier,  172  Mass. 
53,  55,  51  N.  B.  416. 

The  only  question  remaining  is  whether  the 
fraudulent  representations  could  be  found  to 
be  of  such  a  nature  that  equity  may  relieve 
against  them.  The  defendant  argues  that 
they  were  not  statements  of  fact,  but  merely 
representations  of  the  legal  effect  of  the 
instrument,  and  so  cannot  be  made  a  ground 
of  relief  either  at  law  or  In  equity ;  and  he 
relies  on  Taylor  v.  Buttrick,  165  Maaa.  647, 
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43  N.  B.  SOT,  52  Am.  St  Rep.  680,  But  w« 
think  tbat  this  caae  comes  rather  under  the 
rule  of  Motherway  t.  Wall,  168  Mass.  833t 
47  N.  S.  136.  This  deed  was  not  explained 
to  the  grantor  therein,  tier  did  she  under- 
stand Its  contents,  as  In  Taylor  ▼.  Buttrlck. 
On  the  contra]^,  the  Jury  have  found  tbct 
she  did  not  know  it  to  be  a  deed  constitutlDS 
a  present  transfer  of  her  property.  The  de- 
fendant's representations  relatsd  to  a  ques- 
tion of  fact,  namely,  her  title  to  the  property, 
and  were  of  exactly  the  same  character  as  1» 
Motherway  y.  Wall,  ubl  supra.  Moreover,  he 
was  h»  brother,  a  visitor  at  her  house  from 
his  home  In  a  distant  state,  and,  so  far  ids  the 
existence  of  a  relationship  of  trust  and  confl- 
dence  between  him  and  her  had  a  btearlng,  it 
must  now,  after  the  verdict  of  the  Jury,  be 
presumed  that  this  was  sufficiently,  proved. 
A.  mistake  as  to  title  is  a  mistake  of  fact, 
even  though  arising  from  an  erroneous  view 
of  the  legal  effect  of  a  deed.  Llvlogstone  v. 
Murphy,  187  Mass.  316,  72  N.  E.  1012.  And 
It  has  been  held  that,  although  a  mlsr^rer 
saltation  as  .to  matter  of  law  may  not  of 
Itself  constitute  an  actionable  fraod,  yet 
any  misrepresentation  of  the  legal  effect  of 
a  deed  or .  other  instrument  which  baa  de- 
ceived one  who  had  Justifiably  reposed  ^>ecial 
trust  and  confidence  In  the  maker  of  such 
representation  may  constitute  such  fraud. 
Townsend  v.  Cowles,  31  Ala.  428;  Decker  t. 
Hardin,  6  N.  J.  Law,  579;- Jordan  v.  Stevens, 
61  Me.  78,  81,  81  Am.  Dee.  556;  Abbott  v. 
Treat,  78  Meu  128,  8  Atl.  44.  So,  if  a  grantor 
Is  Ignorant  of  the  law,  and  tbe  other  party, 
knowing  this  fact  and  also  knowing  tbe  law:, 
takes  advantage  of  his  ignorance  to  misstate 
the  law,  and  by  inequitable,  unfair,  and  d»- 
c^tlve  conduct  confirms  his  mistake  and  con- 
ceals the  truth,  the  grantor  has  been  allowed 
relief  in  equity.  Townsmd  v.  Cowlea,  vM 
supra ;  Havlland  v.  Wlllets,  141  N.  Y.  36,  35 
N.  B.  958;  Berry  v.  Whitney,  40  Mich.  72. 

The  final  decree  in  this  case  provided  sim- 
ply for  a  cancellation  of  the  deed.  We  are  of 
opinion  that  it  might  well  have  included  an 
order  for  a  reconveyance.  As,  however,  there 
has  been  no  appeal  by  tbe  plaintiff,  the  «rder 
must  be:- 

Decree  of  the  superior  court  afiSrmed. 

(18S  Mass.  S37) 
BODTHILLIBB   v.    OLD   COLONY   ST. 
BY.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  29,  1905.) 

STBERT  RAUSOADS— InjYTBIIS  TO  Ghzldbek— 

Nbolioexcb— Wabnino — Signal. 
Plaintiff,  a  child  less  than  three  years  old, 
in  attempting  to  cross  a  street,  darted  from  a 


sidewalk  behind  a.  wagvn  standing  in  front  «f 
plaintiff's  home,  and  struck  the  nmning  board 
of  defeadant's' street  car.  The  car  was  going  st 
a  moderate  speed,  and  as  it  approached  thert 
was  nothing  in  sight,  and  no  diildren  in  tba 
street  for  a  distance  of  200  yards.  BeU,  that 
defendant  was  not  guilty  of  negUgence  in  fail- 
ing to  soand  the  gong  on  the  car  as  it  approach- 
.d  the  place  of  tbe  accident. 

[Bd.'Note. — ^For  cases  In  point,  see  rvL  4^ 
Cent  Dig.  Street  Railroads,  |  202.] 

BxceptioiiB  from  Superior  Court,  Bristol 
Coiuity;  Lloyd  B.  White,  Judge. 

Action  by  Jane  A.  Bouthlllier,  by  her  next 
friend,  Adelard  Bouthilller,  against  the  Old 
Colony  Street  Hallway  Company.  In  the  so- 
perior  court  a  verdict  in  favor  of  defendant 
was  directed,  and  plaintiff  brings  exc^tlona. 
Overruled. 

Alvln  O.  We6kB,  for  plaintiff.  Jaa.  M. 
Swift  and  John  A,  Kerns,  for  defendant. 

LATHBOP,  J.  Tlds  is  an  action  of  tort 
for  personal  injuries  sustained  by  tbe  plain- 
tiff, a  child  a  little  less  than  three  years  of 
age,  by  being  struck  by  an  open  electric  car. 
At  the  trial  In  the  superior  court,  at  tbe  close 
of  the  plaintiff's  evidence,  tbe  judge  directed 
a  verdict  for  the  defendant,  and  tbe  case  is 
before  us  on  the  pldlntUTs  exceptions. 

Without  stopping  to  consider  whether  tbe 
case  does  not  fall  wltliin  Cotter  v.  Lynn  & 
Boston  Railroad,  180  Mass.  145.  61  N.  B.  81% 
on  the  question  whether  there  was  due  care 
op  the  part  of  the  parents  of  the  child  or  of 
the  guardian,  a  boy  of  15,  in  whose  care  the 
child  wa^ileft,  we  find  no  evidence  of  negli- 
gence on  the  part  of  the  defendant.  A 
wagon  drove  up  in  front  of  tbe  house  where 
the  plaintiff  Uved  shortly  before  the  car  came 
along.  The  plaintiff  wast  then  on  tbe  side- 
walk, near  the  gate  leading  into  the  yard. 
There  was  a  apace  of -a  foot  and  a  baU  be- 
tween the  wagon  and  tbe  nearest  rail  of  the 
track.  The  plaintiff,  attempting  to  cron  the 
street,  darted  behind  tlw  wagon  and  strnek 
the  running  board  of  tbe  car,  and  sustained 
the  Injuries  complained  of.  The  car  was  so- 
Ing  at  a  moderate  "speed,  and  was  qaidcly 
stopped.  The  plaintiff  contends  that  tbe  gone 
should  have  been  sounded;  but  tiiere  la  no 
evidence  In  the  case  that  it  was  a  usual  place 
to  sound  the  gong.  There  was  no  oecasloii  to 
■onnd  it  '  As  the  car  approached  there  waa 
nothing  in  sight  for  200  yards,  and  tbere 
were  no  children  In  the  street  See  Bartlett 
V.  Worcester  Consolidated  Street  Hallway 
(October,  1905)  76  N.  B.  70e. 

Bxceptions  overruled. 
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McOLURB  V.  LKAYCBAFT. 
(Oonrt  of  Appeals  of  New  Zork.  Oct  27, 1906.) 
1.  AppeaI/— RKVIEW— Ceniai.  or  Ihjvnctioh; 
The  Court  of  Appeals  will  reverse  an  order 
of  the  Appellate  Pivision,  reversing  a  jjudgmenl; 
of  the  Special  Term  which  denied  a  permanent 
injtinction,  if  the  facts  found  compel  the  con* 
elusion  as  a  matter  of  law  that  an  iojuactioo 
should  be  refused  as  ineQuitable. 
8.  IHJUNCTIOH— BaBACH  OF  Covbhaht-Eeme- 

DT   AT  IjAW. 

Plaintiff  sued  to  enforce  a  covenant  Txn- 
tdag  with  the  land  against  the  erection  tberann 
of  any  buildings,  except  brick  or  stone  dwelling 
bouses,  or  any  apartment,  tenement,  or  com- 
munity house,  and  10  of  the  25  years  to  which 
the  covenant  was  limited  had  expired.  The  ob- 
ject of  the  parties  to  the  covenant  bad  been 
defeated  by  tae  erection  of  stores  and  apartment 
houses  in  the  immediate  vicinity,  so  that  the 
enforcement  of  the  covenant  would  not  restortf 
the  neighborhood  to  its  former  condition.  HM; 
that  the  injunction  would  not  be  granted;  the 
damages  sustained,  if  any,  being  recoverable  at 
law. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Jpto  McCliire,  trustee  of  Julia 
P.  Kirkland,  under  the  will  of  Charles  P. 
Ellrkland,  against  Robert  J.  Leaycfaft.  From 
an  order  of  the  Appellate  Division  (97  App. 
DlT.  618,  90  N.  T.  Supp.  233),  reverfling  a  Judg- 
ment for  defendant  on  dismissal  of  the  com- 
plaint, and  granting  a  new  trial,  defendant 
appeals.    Reversed. 

TUB  action  was  brought  to  restrain  the 
defendant  from  erecting  an  apartment  house 
npon  premises  owned  by  bin>  situate  on  the 
soutbweat  corner  «tf  145th  street  and  St 
Nicbolas  avenue  In  the  city  of  New  York. 
Either  party  owns  land  jiearly  adjacent  to 
tbat  of  the  other  and  on  the  same  block. 
There  la  a  four-story  dwelling,  designed 
for  but  oste  family,  standlug  on  the  land 
9t  tbe  plaintiff,  while  the  premises  of  the 
defendant  are  vacant  Both  parties  took 
title  from  a  common, source  and  subject  to 
a  covenant,  made- November  9,  1886,  against 
the  erection  at  any  time  upon  any  part  of 
tbe  tract  to  which  the  lands  of  the  respec- 
tive parties  belong  "of  any  buildings,  except 
brick  or  stone  dwelling  houses,"  or  "any 
tenement,  apartment,  or  conuntmlty  house," 
On  the  8th  of  December,  1886,  the  covenant 
was  BO  modified  as  to  permit  tbe  erection 
of  churches  upon  the  tract  and  to  limit 
tbe  period  of  restraint  to  25  years.  These 
covenants  by  express  agreement  ran  with  tbe 
land,  and  the  instruments  containing  tbe 
same  were  duly  recorded  as  conveyances  in 
the  proper  office.  Shortly  before  the  com- 
mencement of  this  action  the  defendant  filed 
plans  to  erect  and  bad  begun  tbe  erection 
upon  his  premises  of  a  six-story  modern 
apartment  house,  "divided  into  42  independ- 
ent and  separate  suites  of  rooms  or  apart- 
ments, each  suite  containing  a  complete  set 
of  rooms  and  Improvements  such  as  are 
usually  found  in  a  flrst-class  private  dwell- 
ing house." 

In  addition  to  tbe  foregoing  facts,  tbe  trial 
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cotirt  fonnd!  a8  follows  t  "Tenth.  Tbat  at 
tbe  time  wben  tbe  conveyances  hereinbefore 
set  fortb  w»e  made  and  entered  into,  tbe 
real  property  in  the  vicinity  of  the  prop- 
erty hereinbefore  described  was  occupied  e;x- 
CluslTely  .by.  .small  private  dwellings,  ^nd 
was  clasaied  as  a  private  residential  district, 
and  such  houses  were  built  solely  for  one 
family  and  occupied  by  one  family,  and 
there  were  no  places  of  business,  flats,  tene- 
ments, or  apartment  bouses  in  the  Immediate 
neighborhood  of  the  property  affected  by  the 
said  covenants.  Eleventh.  That  etnce  tbe 
making  of  the  said  covenants,  and  within 
the  period  of  about  10  years  last  past,  great 
changes  have  occurred  in  the  neighborhood 
and  In  tbe  class  of  buildings  erected  upon 
the  property  In  said,  neighborhood,  and  In 
the  Immediate  vicinity  of  the  premises  owned 
by  the  plaintiff  and  the  defendant,  and  there 
has  been  erected  upon  such  property.  Includ- 
ing the  three  corners  directly  opposite  to 
defendant's  premises,  large  apartment  houses 
having  a .  great  many  apartments  therein, 
severi^I  on  each  floor  and  several  stories 
In  height,  and  which  are  occupied  on  tlie 
ground  floor  by  places  of  business  and  used 
for  business  purposes.  Numerous  flats  or 
tenement  houses  have  been  built  on  the  blO<^ 
fronting  oh  145th  street  between  St  Nicholas 
and  Bradburst  avenues,  which  Is  In  tbe  vi- 
cinity of  plalntlfTs  and  defendant's  property.' 
•  •  *  Fourteenth.  That  tbe  erection  upon 
tbe  said  land  of  tbe  said  apartment  house 
which  the  defendant  proposes  to  erect  there- 
on will  not  decrease  the  fee  value  of  the 
plaintiff's  premises,  or  of  tbe  land  and  dwell- 
ings within  the  tract  hereinbefore  described, 
but  will  increase  the'  value  thereof,  and  tbe 
use  of  tbe  same  as  an  apartment  house  will 
not  make  the  neighborhood  undesirable  nor 
decrease  the  values  of  the  adjoining  prop- 
erty. Fifteenth.  That  the  change  which  has 
taken  place  in  tbe  character  of  tbe  neighbor- 
hood has  made  the  property.  Including  tbe 
tract  hereinbefore  described,  especially  the 
land  owned  by  tbe  defendant,  undesirable 
for  tbe  erection  of  a  private  dwelling  thereiin. 
Sixteenth.  Tbat  by  reason  of  the  change  In 
tbe  character  of  tbe  neighborhood  and  Of 
the  Immediate  vidnlty  of  plalntifTs  properly 
and  defendant's  property  the  same  has' been 
BO  altered  as  to  render  Inexpedient  tbe  ob^ 
servatlon  of  the  said  covenants,  and, It  would 
be  Inequitable  to  enforce  the  covenants  b^e- 
inbefore  set  fortb  against  tbe  defendant,  as 
the  enforcement  of  the  same  would  cause 
him  great  damage  and  would  not  benefit 
tbe  owners  of  tbe  adjoining  property." 

Tbe  complaint  was  dismissed  on  the  mer- 
its, for  the  reason,  among  others,  "that  the 
character  and  condition  of  the  neighborhood 
have  so  changed  since  the  making  of  tbe 
said  agreements  that  It  would  be  Inequitable 
to  enforce  a  covenant  prohibiting  tbe  erec- 
tion of  a  structure  such  as  the  defendant 
piroposes  to  erect,  and  equitable  relief  en- 
joining tbe  defendant  from  erecting 
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structure  Bhonld'  b«  refused."  CpoD  appeal 
to  the  Appellate  Division  the  Judgment  of 
tbe  Special  Term  was  reversed,  and  a  new 
trial  ordered.  Tbe  defendant  appealed  to 
this  court 

Bertram  L.  E^aus  and  Henry  'B.  Wessel- 
man,  for  appellant  David  McClure,  for  re- 
spondent 

VANN,  J.  (after  stating  the  facts).  As 
the  order  of  reversal  is  silent  as  to  the 
ground,  we  are  required  to  presume  that 
the  judgment  of  the  trial  court  was  not  re- 
versed upon  a  question  of  fact,  and  that  the 
facts  as  found  were  approved  by  the  Appel- 
late Division.  Bomeisler  v.  Forster,  154  Nl 
Y.  229,  48  N.  B.  534,  39  L.  B.  A.  240; 
Petrie  v.  Trustees  of  Hamilton  College,  158 
N.  Y.  458,  463,  53  N.  B.  216;  Code  Civ.  Proc.  § 
1338.  As  said  facts  find  ample  support  In 
the  evidence,  and  no  exception  was  taken 
to  any  ruling  relating  to  evidence,  the  only 
question  presented  for  decision  is  whether 
upon  those  facts  the  plaintiff  or  the  defend- 
ant Is  entitled  to  Judgment  Spence  v. 
Ham,  163  N.  T.  220,  224,  67  N.  B.  412,  61  L. 
E.  A.  238;  National  Harrow  Co.  v.  Bement 
A  Sons,  163  N.  T.  505,  57  N.  B.  764. 

The  covenant  in  this  case  differs  from  the 
one  recently  under  consideration  by  us,  In 
substance  as  well  as  in  the  date  when  it 
was  made.  Kltcbing  t.  Brown,  180  N.  T. 
414,  73  N.  E.  241.  In  that  case  the  covenant 
was  made  in  1873,  when  the  modem  apart- 
ment house  was  unknown,  and  the  promise 
was  not  to  erect  any  "tenement  bouse"  upon 
the  premises  then  In  question.  The  cove- 
nant now  before  us  was  made  in  1886,  when 
apartment  houses  were  not  unknown,  and 
It  runs  against  the  erection  of  an  apartment 
house  eo  nomine.  Assuming,  therefore,  that 
the  defendant  was  about  to  violate  the  cov- 
enant, tbe  question  Is  whether,  upon  the 
tacts  found  and  approved  by  tbe  courts  be-> 
low  relating  to  the  radical  change  in  the 
sitnation  of  tbe  property  affected  by  the 
covenant,  a  court  of  equity  was  bound  to 
refuse  equitable  relief  In  tbe  form  of  an 
Injunction  and  to  leave  the  injured  party  to 
recover  bis  damages  In  an  action  at  law. 
if  tbe  granting  or  withholding  of  a  perma- 
nent injunction  Is  within  tbe  absolute  dis- 
cretion of  tbe  Supreme '  Court,  the  exercise 
of  that  discretion  by  the  Appellate  Division 
in  favor  of  the  plaintiff  is  beyond  our  power 
to  review;  but  if  the  facts  found  compel 
the  conclusion,  as  matter  of  law,  that  an 
Injunction  should  be  refused,  as  Inequitable, 
tbe  order  of  reversal  was  wrong,  and  tbe 
judgment  rendered  by  the  trial  court  should 
be  restored. 

"V^hlle  a  temporary  Injunction  Involves  dis- 
cretion, a  permanent  injunction'  does  not, 
when  the  facts  conclusively  show  that  It 
would  be  Inequitable  and  unjust  A  court 
of  equity  will  not  do  an  Inequitable  thing. 
It  Is  not  6onnd  by  the  rigid  rules  of  the  com- 
mon  law,   but   Is   founded   to   do   justice. 


when  tbe  courts  of  law,  with  their  less  plas- 
tic remedies,  are  unable' to  afford  the  exact 
relief  which  the  facts  require.  Its  funda- 
mental principle,  as  its  name  implies,  ia 
Equity.  It  withholds  Its  remedies  If  the  re- 
sult would  be  unjust,  but  freely  grants 
tbem  to  prevent  injustice  when  the  other 
courts  are  helpless.  It  cannot  set  aside  a 
binding  contract;  but  when  the  effect  would 
be  inequitable,  owing  to  facts  arising  after 
the  date  of  the  agreement  and  not  within  tbe 
contemplation  of  the  parties  at  tbe  time  It 
was  made,  it  refuses  to  enforce  the  contract 
and  remands  the  party  complaining  to  his 
remedy  at  law  through  tbe  recovery  of  dam- 
ages. These  principles  were  applied  liy 
this  court  in  an  Important  case  which  we 
regard  as  analogous  and  controlling.  Trus- 
tees of  Columbia  College  v.  Thacher,  87  N. 
T.  311,  41  Am.  Rep.  365.  In  that  case  ad- 
joining landowners  In  the  city  of  New  Tork 
had  entered  Into  reciprocal  covenants  re- 
stricting the  use  of  their  respective  lands  to 
the  sole  purpose  of  a  private  residence  and 
expressly  excluding  "any  kind  of  manufac- 
tory, trade,  or  business  whatsoever."  After 
the  lapse  of  nearly  20  years  tbe  defendant 
permitted  a  building  upon  his  land,  which 
was  bound  by  the  covenant,  to  be  used  for 
the  business  of  a  tailor,  a  milliner,  an  in- 
surance agent,  a  dealer  in  newspapers,  and 
a  tobacconist.  After  tbe  commencement  of 
an  action  by  the  other  landowner  to  restrain 
such  use,  an  elevated  railway  was  built 
and  a  station  located  in  the  street  In  front  of 
the  premises  of  both  parties.  It  was  found 
as  a  fact  that  the  "railway  and  station  af- 
fect the  premises  injuriously  and  render 
them  less  profitable  for  the  purpose  of  a 
dwelling  house,  but  do  not  render  thetr  use 
for  business  purposes  indispensable  to  their 
practicable  and  profitable  use  and  occupation. 
The  said  railway  and' station,  however,  do 
not  injuriously  affect  aTl  the  property  front- 
ing on  Fiftieth  street  and  included  in  the 
said  covenant,  but  only  a  comparatively 
small  part  thereof."  The  trial  court  award- 
ed a  permanent  injunction,  and  the  General 
Term  affirmed  the  Judgment;  but  the  Court 
of  Appeals  reversed  and  dismissed  the  com- 
plaint on  the  ground  that  a  contingency, 
not  within  the  contemplation  of  the  parties, 
had  frustrated  the  scheme  devised  by  them 
and  rendered  the  enforcement  of  the  cove- 
nant oppressive  and  Inequitable.  This  court 
obviously  held  that  an  Injunction,  under  the 
circumstances,  was  not  within  tbe  absolute 
discretion  of  the  Supreme  Court;  for  other- 
wise, according  to  Its  uniform  rule  of  ac- 
tion, It  would  not  have  reversed  the  Judg- 
ment or  dismissed  the  complaint  Tbe  opin- 
ion of  Judge  Danforth,  concurred  In  by  all 
the  members  of  the  court,  declared  that 
there  was  a  dear  breach  of  the  covenant, 
which,  under  ordinary  circumstances,  would 
entitle  the  plaintiff  to  an  injunction:  but. 
he,  said,  "though  the  contract  was  just  and 
fair  when  made,  the  Interferencejjf-the  £ourt 
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should  b«  denied  if  subseqoent  erents  have 
made  performance  by  tbe  defendant  so  oner- 
ous that  its  enforcement  would  impose  great 
hardship  upon  him  and  cause  little  or  no 
benefit  to  the  plaintiff.  WiUard  v.  Tayloe,  8 
WalL557, 19L.Ed.  501;  Thomson  v.  Harcourt 
case  66,  p.  415,  vol.  2,  Brown's  Parliamentary 
Reports;  Davis  t.  Hone,  2  Sch.  &  Lef.  340; 
Bally  V.  De  Crespigny,  L.  B.  [4  Q.  B.] 
180;  Clarke  v.  Rochester,  Lockport  &  Niag- 
ara Falls  Railroad  Company,  18  Barb.  350." 
After  rcTiewlng  the  authorities  cited,  the 
learned  Judge  continued:  "In  the  case  be- 
fore us,  the  plaintiffs  rely  npon  no  circum- 
stance of  equity,,  but  put  their  <riaim  to  re- 
lief upon  the  covenant  and  the  violation  of 
Its  conditions  by  the  defendant.  They  have 
established,  by  their  complaint  and  proof, 
a.  clear  legal  cause  of  action.  If  damages 
have  been  sustained,  they  must,  in  any  prop- 
er action,  be  allowed.  But,  on  the  other 
hand,  the  defendant  has  exhibited  such 
<diange  In  the  condition  of  the  adjacent  prop- 
erty, and  its  character  for  use,  as  leaves  no 
ground  for  equitable  Interference  If  the  dis- 
cretion of  the  court  la  to  he  governed  by 
the  principles  I  have  stated,  or  the  cases 
which  those  principles  have  controlled. 
•  •  •  The  road  was  authorized-  by  the 
I<eglBlature,  and,  by  reason  of  it,  there  has 
been  imposed  upon  the  property  a  condition 
of  things  which  frustrates  tbe  scheme  devised 
by  the  parties  and  deprives  tbe  property  of 
tbe  benefit  which  might  otherwise  accrue 
from  its  observance.  This  new  condition 
has  already  affected,  In  various  ways  and  de- 
grees, the  nses  of  property  In  its  neighbor- 
hood and  property  values.  It  has  made  the 
aefendant's  property  unsuitable  for  the  use  to 
which  by  the  covenant  of  his  grantor  it  was 
appropriated,  and  if,  in  face  of  Its  enactment 
and  the  contingencies  flowing  from  It,  the  cov- 
enant can  stand  anywhere,  it  surely  cannot 
to  a  court  of  equity."  This  case  was  follow- 
ed In  Stokes  v.  Stokes,  155  N.Y.  681,  590,  50 
N.  B.  842;  Amerman  v.  Deane,  132  N.  Y. 
855,  359,  30  N.  E).  741,  28  Am.  St  Rep.  584; 
Conger  v.  N.  T.,  W.  S.  &  B.  R.  R.  Co.,  120 
N.  T.  29,  32,  23  N.  B.  983;  Page  T.  Murray, 
46  N.  3.  Eq.  325,  331,  19  Atl.  11.  See,  also, 
Jewell  V.  Lee,  96  Mass.  145,  92  Am.  Dec. 
744;  Taylor  v.  Longworth,  14  Pet  170,  174, 
10  li.  Ed.  405;  Duke  of  Bedford  v.  Trustees 
British  Museum,  2  My.  &  £.  552;  Sayers  v. 
CoUyer,  24  L.  R.  (Ch.  Dlv.)  170. 

So  long  as  the  Columbia  College  Case 
stands,  tbe  Judgment  appealed  from  cannot ; 
for  the  same  principle  controls  both.  In  each 
tbe  changed  condition  was  wholly  owing  to 
the  lawful  action  of  third  parties,  which 
made  the  allowance  of  an  injunction  In- 
equitable and  oppressive.  Indeed,  an  in- 
junction in  the  ca^  before  ns  -ttrould  be  more 
oppressive  than  in  the  case  cited;  for  it  Is 
expi^essly  found,  and  the  finding  is  final  here, 
that  the  proposed  erection  would  actually 
Increase  the  value  of  the  plaintiff's  premises, 
while  the  enforcement  of  the  covenant,  with- 
out benefiting  any  one,  would  cause  great 


damage  to  the  defendant  It  Is  a  reasonable 
Inference  from  tbe  evidence  that  the  rent 
roll  of  the  defendant's  land,'  with  such 
dvyelling  houses  on  it  as  would  rent  to  the 
best  advantage,  would  not  exceed  $4,500  a 
year,  while  an  apartment  hous^  such  as  he 
proposes  to  erect  would  rent  for  over  $40,000 
a  year.  Nineteen  of  the  twenty-five  years 
which  bounded  the  life  of  the  covenant  In 
question  have  passed,  and  the  object  of  the 
parties  in  making  it  has  been  defeated  by 
the  unexpected  action  of  persons  not  under 
the  control  of  the  defendant  Under  tbe 
circumstances  now  existing  the  covenant  Is 
.no  longer  effective  for  the  purpose  In  view 
by  the  parties  when  they  made  it  and -the 
enforcement  thereof  cannot  restore'  the  neigh- 
borhood to  its  former  condition  by  making  it 
desirable  for  private  residences.  If  tbe  build- 
ing restriction  were  of  substantial  value,  to 
the  dominant  estate,  a  conrt  of  equity  might 
enforce  it,  even  if  the  result  would  be  a  seri- 
ous injury  to  the  servient  estate;  but  It  will 
hot  extend  its  strong  arm  to  harm  one  party 
without  helping  the  other,  for  that  would  be 
unjust.  ■  An  Injunction  that  bears'  heavily  on 
the  defendant  without  benefiting  the  plain- 
tiff will  always  be  withheld  as  oppressive. 
No  injustice  is  done,  for  the  damages  sus- 
tained can  be  recovered  In  an  action  at  law, 
and  the  material  change  of  circumstances'  so 
affects  the  interests  of  the  parties  as  to  tnake 
that  remedy  Just  to  both. 

We  think  that  both  reason  and  authority 
require  a  reversal  of  the  order 'of  the  Ap- 
pellate Division,  bat  exact  Justice  calls  for 
a  modification  of  the  Judgment  of  the  Spe- 
clal  Term.  As  that  court  found  that  the 
proposed  erection  wonld  cause  no  damage  to 
the  plaintiff,  its  Judgment  might  be  held  a 
b&r  to  an  action  at  law,  unless  it  expressly 
appeared  that  It  was  without  prejudice'  to 
that  remedy  for  the  recovery  of  all  damages 
sustained.  'We  therefore  reverse  the  order 
appealed  from,  and  so  modify  the  Judgment 
of  the  Special  Term  as  to  declare  that  It 
is  without  prejudice  to  an  action  at  law,  and, 
as  thus  modified,  we  affirm  It,  without  costs 
m  this  court  or  In  the  Appellate  Division  to 
either  party. 

CULIiBN,  C,  J.,  and  QBAT,  BARTLBTT, 
and  WERNER,  JJ.,  concur.  O'BRIEN  and 
HAIGHT;  JJ.,  absent 

Order  rerversed,  etc 


(US  N.  Y.  o2) 

PEOPLE  V.  PATRICK. 

(Court  of  Appeals  of  New  Tork.    Oct  27, 
1905.) 

1.  Cbiuinai.  Law— Appkai/— Rkhbabiro. 

Where,  in  a  capital  ca3e,  no  important 
objection  htis  been  overlooked,  a  motion  for  re- 
argument  will  be  denied ;  the  fact  that_  ex- 
ceptions raised  upon  the  trial  are  not  separately 
diHcusBed  in  the  prevailing  opinion  inoti  Id' 
dicating  that;  thej  were  not  considered. 

lEd.   Note. — For  cases  in  point,  see  voL  15, 
Cent  Dig.  Criminal  Law,  {  a84.1  vjOO QIC 
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on: 


2.  JoDOKS— DiaqtrALttiCATioN. 

A  Judge  is  not  disqualified  in  a  capital  caae 
because  hu  aon,  as  assistant  district  attorney, 
opposed  defendant's  motion  for  new  trial  on 
tne  grround  of  newly  discovered  evidence;  nor 
does  such  relatiensuip  render  it  improper  for 
him  to  sit  In  the  case,  or  justify  him  In  refusing 
to  do  so. 

(lid.  Note. — ^For  cases  in  point,  see  vol.  29, 
Cent  Dig.  Judges,  {  213.] 

Motion  for  rearg^umeat    Denied. 
For  former  opinion,  see  182  N.  X.  181, 
U  N.  E.  843. 

ODDI4EN,  O.  X  Though  I  am  one  of  the 
minority  who  dissented  from  the  affirmance, 
of  the  Judgment  of  conviction  in  this  case^ 
I  am  entirely  clear  that  the  present  motion 
for  reargument  should  be  denied.  The 
gionnda  for  such  an  applieatioa  are  stated 
by.  Judge  Peckham  In  Fosdick  t.  Town  of 
Hempstead,  126  N.  T.  651,  27  N.  E.  882: 
"A.  motion  for  reargument  must  be  founded 
on  papers  showing  that  some  question  de- 
cisive  of.  the  case  and  duly  submitted  by 
cotmsel  has  been  overlooked  by  the  court, 
or  that  the  decision  is  In  conflict  with  the 
statute  or  a  controlling  decision."  The 
learned  Judge  further  observed:  "While  it 
is  very  possible  we  err  in  many  cases,  yet 
the  rule  adopted  is  a  proper  one,  consider- 
ing that  there  must  be  at  some  point  an 
end  of  litigation."  While  in  a  capital  case 
we  would  not  hold  an  appellant  to  the  rule 
that  the  point  overlooked  must  have  been 
raised  by  counsel  on  the  argument.  It  is 
Just  as  true  of  such  a  case  as  of  a  civil  case 
"that  there  must  at  some  point  be  an  end 
of  litigation."  That  point  was  reached  in 
this  case  when,  after  a  hearing  accorded 
counsel  far  more  extended  in  time  than  any 
that  has  been  had  before  this  court  for 
years,  after  a  consideration  of  the  case  for 
some  months,  and  after  frequent  discussions 
at  the  consultation  table,  the  court  an- 
nounced its  decision.  The  matter. should  not 
now  be  reopened,  unless  some  Important 
objection  has  been  overlooked  by  us.  We 
have  examined,  with  care  the  elaborate  brief 
filed  by  the  appellant's  counsel,  and  find  no 
objection  discussed  therein  that  was  not 
considered  by  the  court  before  it  decided 
the  appeal.  In  the  opinions  that  were  then 
written  all  of  the  questions  raised  that  were 
deemed  Important  were  considered  and  dis- 
cussed, and  the  opinions  clearly  expressed 
the  Tiews  of  the  several  members  of  the 
court  thereon.  It  Is  true  that  In  the  pre- 
vailing opinion  some  of  the  exceptions  raised 
upon  the  trial  of  the  case  were  not  specif- 
ically alluded  to  or  separately  discussed; 
bdt  they  all  appear  in  the  dissenting  opin- 
ions, and  were,  therefore,  necessarily  passed 
upon  by  the  court  before  it  announced  Its 
determination.  There  is,  therefore,  no  valid 
reason  for  granting  this  motion. 

It'  is  urged,  however,  as  a  ground  for  the 
application,  that  Judge  ORAT,  who  wrote 
the  prevailing  opinion,  is  the  fbther  of  a 


subordinate  counsel  in  the  office  of  tbe  dis- 
trict attorney  of  New  York,  Mr.  Hairy  O. 
Gray,  who  appeared  with  Mr.  Qarvln,  an- 
other deputy  assistant,  in  opposition  to  tbe 
motion  made  by  the  defendant  for  a  new 
trial  on  newly  discovered  evidence.  It  Is 
conceded  that  this  relationship  constituted 
no  legal  disqualification  of  the  Judge,  but 
it  is  contended  that  the  fact  rendered  it 
Improper  for  Judge  ORAT  to  sit  in  the  case. 
It  would  be  a  sufficient  answer  to  this  claim 
that  of  an  objection  of  that  character — ^Im- 
propriety, as  distinguished  from  legal  dis- 
qualiflcatlon — the  Judge  himself  is  tbe  sole 
arbiter.  Blatter  of  Dodge  &  Stevenson  Mfg. 
Co.,  77  N.  T.  101,  33  Am.  Rep.  5T9.  But 
the  objection  is  now  presented,  not  to  Judge 
GRAY  alone,  but  to  the  whole  court,  and  it 
Is  only  Just  to  our  associate  that  we  should 
express  our  views  on  the  subject.  Many 
and  great  Judges  have  allowed  their  relativet 
to  practice  before  them ;  others  have  declin- 
ed to  hear  cases  In  which  near  relatives 
appeared  as  counsel;  but  we  have  never 
heard  of  a  Judge  refusing  to  sit  in  any  caae 
because  at  some  earlier  period  his  rriative 
had  taken  part  in  the  legal  proceedings  in 
the  cause.  This  appeal  was  argued  In  this 
court  by  Judge  Landon  and  Mr.  Howard  S. 
Gans  for  the  prosecution.  Mr.  Gray  In  no 
way  appeared  in  the  preparation  or  in  tbe 
argument  of  the  appeal,  and  his  sole  connec- 
tion with  the  case  was  that  already  stated. 
We  think  it  would  not  occur  to  tbe  most 
sensltiye  Judicial  officer  that  such  a  i»revIon« 
appearance  in  a  case  by  his  son,  not  as  coun- 
sel for  a  private  litigant,  but  as  a  public 
officer  in  the  performance  of  official  duties, 
would  either  bias  his  action  or  affect  public 
confidence  In  the  impartiality  of  that  action. 
While,  if  Judge  GBAT  had  reUred  from  the 
hearing  of  the  appeal,  his  associates  would 
have  respected  his  motives,  at  the  same 
time  they  would  have  felt  that  delicacy  had 
been  Indulged  In  to  an  excesslTe  degree  at 
tbelT  expense,  and  that  a  burden  which  ia 
the  ordinary  practice  of  the  court  would  in 
the  first  instance  have  fallen  upon  him  Iiad 
been  rather  unwarrantably  imposed  upon 
one  of  them.  It  may  be  furtho'  said  that, 
if  any  objection  was  entertained  to  Judge 
GRAY'S  participation  in  the  hearing  of  this 
appeal.  It  should  have  been  made  at  the  com- 
mencement of  the  argument,  when.  If  be 
had  sought  counsel  of  his  associates,  we 
should  have  advised  Judge  GRAY  that  It 
was  his  duty  to  sit  Counsel  should  not 
have  awaited  Judge  GRAY'S  action,  and. 
finding  that  action  unfavorable,  now  take 
the  objection. 

The   motion    for   reargument   should   be 
denied. 

GRAY,     BARTLETT,    HAIGHT,    VANN. 
and  WERNER,  JJ.,  concur.    O'BRIEN,  J.. 

absent 


Motion  denied. 
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EBLLOB  T.  BRIB  B.  CO. 

(Conrt  of  Appeals  of  New  York.    Not.  21, 
1906.) 

1.  RaILBOADB— AOCIOBRT  AT  CKOSSIRO— COH- 
TBIBTITOBT  NEOuasnoB. 

In  an  action  to  recover  for  the  alleged 
negligent  kilHng  of  plaintiff's  intestate  on  de- 
fendant's railroad  track,  where  the  evidence 
either  ^hows  an  unimpeded  view  of  the  ap- 
proaching train  for  several  hundred  feet  at  a 
point  near  to  defendant's  tracks,  or  that  the 
smoke  and  steam  from  a  train  on  an  intersect' 
ing  road  had  so  settled  dovm  nfoa  the  tracks  as 
to  obstmct  the  view  at  the  time,  so  that  it  was 
the  duty  of  the. deceased  to  stop  until  the  ob- 
atrttction  had  ceased,  it  establishes  contribu- 
tor; n^Iigence  as  a  matter  of  law. 

2.  Sake  —  FxiaincPTiviE    Riear   lo   Cbobb 
Tbaokb 

Under  Laws  1892,  p.  1894,  c.  676,  I  68, 
providing  that  no  person  other  than  those  con- 
nected with  the  railroad  shall  walk  upon  the 
track,  except  where  the  same  crosses  streets  or 
highways,  a  presumptive  right  to  cross  the 
tracks  of  a  railroad  company  at  a  point  not  a 
highway  or  street  crossing  cannot  be  acquired, 
•Ten  t^  long  user,  where  it  is  necessary  to  walk 
along  the  tra<^  of  an  intersecting  railroad  to 
react  such  point  of  crossing. 

[Bja.  Note. — For  cases  in  point,  see  vol.  41, 
Gent  Dig.  RailToads,  M  966,  122&-1280.1 

Gnllen,  O.  J.,  and  Vann  and  Baitlett,  JX, 
dissenting  in  part 

Appeal  from  Supreme  Conrt,  Appellate 
DlTlsloii,  Fourth  Department    • 

Action  by  William  C.  Keller,  administrator 
of  Daniel  Keller,  against  the  Srie  Railroad 
Company.  From  an  order  of  the  Appellate 
Division  (90  N.  Y.  Supp.  236,  98  App.  Div. 
660),  reversing  a  Judgment  for  plaintiff,  he 
appeals.    Affirmed. 

The  action  was  broaght  to  recOTer  dam- 
ages of  the  defendant  for  haTlng  negligently 
cansed  the  death  of  the  plaintUFs  intestate. 
The  negligence  alleged  is  that  while  the  de- 
ceased was  lawfully  and  rightfully  upon  the 
defendant's  railroad  tracks,  one  of  Its  trains, 
through  carelessness  in  operation,  came  Into 
Golllalon  with  him.  The  accident  occurred  In 
a  part  of  the  city  of  Buffalo  where  the  defend- 
ant's tracks  cross  an  unoccupied  tract  of  land 
between  dty  streets.  Hertel  avenue  lies  to 
the  north  of  this  land,  on  the  east  is  Military 
Road,  (an  Important  street  of  the  city),  and 
on  the  west  are  the  tracks  of  the  Niagara 
branch  of  the  New  York  Central  &  Hudson 
BiTer  Railroad  Company.  Towards  those 
tracks  the  defendant's  road  curves,  in  a 
southwesterly  direction,  from  Military  Road. 
A  Y  branch  of  the  New  York  Central  &  Hud- 
son River  Railroad  Company,  crossing  Hertel 
avenne  and  curving  In  a  southeasterly  direc- 
tion, crosses  the  defendant's  tracks,  at  a  point 
some  420  feet  distant  from  Military  Road, 
and  connects,  some  170  feet  beyond,  with  the 
belt  line  of  the  New  York  Ontral  &  Hudson 
River  Railroad  Company,  which  lies  to  the 
south  of  the  defendant's  road  and  is  parallel 
therewith  and  close  thereto.  This  Y  branch 
consists  of  a  double  track,  and  Is  built  as 
are  the  other  tracks  over  this  tract  of  land, 
iqK»i  an  embankment;  the  general  surface  of 


the  land  being  considerably  'depressed  below 
the  street  levels.  Near  where  Hertel  avenue 
Is  crossed  by  the  Y  branch  is  a  malthouse,  In 
which  the  deceased  was  employed.  He.  and 
his  fellow  workmen  bad  been  accustomed, 
as  had  other  persons,  for  many  years,  to  walk 
along  the  tracks  of  this  Y  branch.  In  order  to 
reach  Military  Road  by  a  short  cut  Upon 
the  day  In  question,  March  26,  1902,  at  about 
6  o'clock  In  a  clear  afternoon,  the  deceaised 
and  two  coinpanlons  were  walking  from  Her- 
tel avenue,  upon  the  tracks  of  the  Y  branch. 
In  aivroachlng  its  point  of  Junction  with  the 
defendant's  tracks,  a  pile  of  stones,  placed 
between  the  two  railroads,  obstructed  the 
view  from  the  latter's  fracks  to  the  west ;  but, 
when  passed,  a  clear  view  was  possible  in 
that  direction,  for  upwards  of  400  feet  When 
they  were  approaching  the  defendant's  tracks, 
a  train  of  the  New  York  Central  ft  Hudson 
River  Railroad  Company  was  passing,  upon 
that  company's  tracks,  to  the  west  Accord- 
ing to  the  testimony  for  the  plaintiff,  the 
deceased  and  bis  companions  stopped,  looked 
up  the  defendant's  tracks  to  the  west,  saw  no 
train,  and  continued  walking  upon  the  Y  tracks 
and  over  those  of  the  defendant  A  train 
of  the  defendant  coming  from  the  west  upon 
defendant's  soutiiarly  track,  without  signals 
or  warning  of  its  approach,  struck  two  of  them, 
killing  the  one  and  injuring  the  other.  From 
the  testimony  of  one  of  the  party,  the  Jury 
might  have  belteved  that  steam  and  smoke 
from  the  passing  train  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  ob- 
structed for  the  moment  a  view  to  the  west 
The  plaintiff  recovered  a  verdict  against  the 
defendant  at  the  Trial  Term,  but,  upon  ap- 
peal to  the  Appellate  Division  In  the  Fourth 
department,  the  Judgment  entered  upon  the 
verdict  was  reversed,  and  a  new  trial  was 
ordered;  the  reversal  being  upon  questions 
of  law  only. 

X  H.  Metealf  and  Frederick  O.  Bagley,  for 
appellant    Adelbert   Moot,    for   resjimndait 

GRAY,  X  (after  stating  the  facts).  It  ap- 
pears, upon  reference  to  the  opinion  below, 
that  the  Appellate  DlTislon  Justices  consider- 
ed the  evidence  as  conclusively  proving  the 
deceased  to  have  been  guilty  of  contributory 
negligence.  It  either  showed  that  an  unim- 
peded view  of  the  approaching  train  was  pos- 
sible for  several  hundred  feet  at  a  point  near 
to  the  defendant's  tracks,  in  which  case  the 
deceased  could  have  seen  the  train,  had  he 
actually  looked,  or,  If  it  could  be  believed  that 
smoke  and  steam  from  the  passing  train  of  the 
New  York  Central  ft  Hudson  River  Railroad 
Company  had  so  settled  down  upon  the  tracks 
as  to  obstruct  the  view  at  the  time,  then  It 
was  his  duty  to  stop  until  the  obstruction  had 
ceased.  Heaney  v.  L.  I.  R.  R.  Co.,  112  N.  Y. 
122,  19  N.  B.  422.  It  was  said  that,  "whether 
we  accept  as  the  truth  that  the  smoke  and 
irteam  temporarily  obscured  the  outlook,  or 
whether  there  was  nothing  to  shut  off  the 
sight  of  the  train,  the  plaintiff  ought  not  to 
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have  recovered."  We  quite  agree  with  the 
learned  justices  that  the  deceased  had  been 
guilty  of  contributory  negligence,  as  matter 
of  law.  He  was  Indifferent,  apparently  from 
the  evidence,  to  an  Imminent  and  evident 
peril.  If,  and  the  plaintiff  so  contends,  the 
evidence  did  not  show  that  the  view  was  ob- 
structed by  smoke  and  steam,  then  the  testi- 
mony that  the  witnesses  did  not  see  the  de- 
fendant's train,  on  this  bright,  clear  after^ 
noon,  with  no  intervening  obstruction.  Is  in> 
credible  as  matter  of  law.  It  was  Inherently 
improbable ;  for  it  was  Impeached  by  physical 
facts  and  should  be  rejected.  See  Dolflni  v. 
Erie  B.  B.  (3o.,  178  N.  X.  1,  4,  70  N.  B.  68; 
Hudson  V.  B.,  W.  &  O.  B.  B.  Co.,  145  N.  X. 
408,  412,  40  N.  E.  8. 

We  would  be  satisfied  to  affirm  the  order 
of  reversal  without  further  opinion,  were  it 
not  that  another  ground,  upon  which  the 
plaintiff  should  have  failed  in  his  action,  baa 
been  negatived  in  the  opinion  below.  It  was 
considered,  as  "the  use  of  the  defendant's 
tracks  at  this  point  by  pedestrians  had  been 
so  general,  notorious,  and  long-continued,  that 
the  defendant  can  fairly  be  said  to  have  ac- 
quiesced In  that  use,"  and  that  persons,  who 
had  been  in  the  habit  of  making  use  of  Its 
tracks,  stood  towards  It  in  the  character  of 
licensees,  to  whom  the  duty  was  owing  of 
giving  warning  of  the  approach  of  trains  at 
that  point  This,  in  my  Judgment,  was  dis- 
tinctly erroneous.  I  think  that  it  was  not 
within  the  power  of  the  defendant  to  per- 
mit or  to  suffer  persons  not  in  Its  employment 
to  walk  upon  and  along  Its  tracks  at  a  place 
where  there  was  no  highway  and  but  an  in-> 
tersection  of  railroad  tracks,  and  that  no 
length  of  acquiescence  In  their  doing  so,  un- 
der the  circumstances  of  this  case,  could 
create  a  right  of  user,  by  license  or  by  suf- 
ferance. This  ought  to  be  clear  from  section 
53  of  the  railroad  law  (Laws  1892,  p.  1394,  c. 
876),  which  was  intended  to  protect  the  travel- 
ing public,  as  well  as  the  railroad  companies. 
It  reads  that  "no  person  other  than  those 
connected  with  or  employed  upon  the  rail- 
road shall  walk  upon  or  along  its  track  or 
tracks,  except  where  the  same  shall  be  laid 
across  or  along  streets  or  highways.  In  which 
case  he  shall  not  walk  upon  the  track  unless 
necessary  to  cross  the  same."  It  Is  not  easy, 
if  at  all  possible,  to  see  how  any  right;  as  by 
license,  could  be  acquired  through  acqulscence 
to  do  something  which  was  so  clearly  in  vio- 
lation of  the  statutory  inhibition.  An  act 
expressly  prohibited  by  the  public  statute  is. 
In  its  Inception  and  always  must  continue  to 
be,  unlawful.  The  defendant's  powers  and 
capacity  to  act  are  de&ned  and  controlled 
by  statute  law  and,  as  a  creature  of  statute, 
it  could  neither  expressly  nor  passively  con- 
fer a  right  which  the  statute  denies.  Who- 
ever walks  upon  or  along  the  tracks  of  a 
railroad,  except  when  necessary  to  cross  the 
same  upon  some  street,  highway,  or  public 
place,  violates  the  law  and  is  like  a  tres- 
passer, and  the  company's  servants  are  un- 


der no  other  obligation  than  to  refrain  from 
willfully  or  recklessly  injuring  him. 

The  case  falls  within  the  precise  inhibition 
of  the  railroad  law,  because,  at  the  point 
where  the  accident  happened,  there  wa.i 
neither  street  nor  highway  Justifying  the 
use  of  the  tracks  for  a  crossing.  As  it  has  been 
shown,  the  use  was  merely  for  convenience 
in  making  a  short  out  between  the  streets. 
and  the  traveling  of  the  public  was  from  rail- 
road track  to  railroad  track.  Even  In  cases 
where  persons  were  killed  or  injured  while 
merely  crossing  railroad  tracks,  and  where, 
by  reason  of  the  situation  and  from  the  force 
of  circumstances,  a  license  to  cross  was  deem- 
ed to  be  implied,  it  has  been  held  that  they 
took  the  risks  incident  thereto  and  of  the 
dangers^  to  which  they  might  be  exposed  from 
the  management  of  the  road  In  the  usual  and 
ordinary  way,  and  that  no  other  duty  rested 
upon  the  railroad  company  than  not  to  in- 
tentionally or  wantonly  injure  them.  See 
Nicholson  v.  Erie  Railway  Co.,  41  N.  X.  525 ; 
Sutton  V.  N.  X.  C.  &  H.  B.  B.  B.  Co..  66 
N.  X.  243 ;  Gunther  v.  N.  X.  C.  &  H.  B.  B.  R. 
Co.,  81  App.  Dlv.  606,  81  N.  X.  Supp.  395 ;  Lag- 
erman  v.  N.  X.  a  &  H.  B.  B.  B.  Co..  53  App. 
Div.  283,  65  N.  X.  Supp.  764.  The  cases  of 
Barry  v.  N.  X.  C.  &  H.  B.  B.  B.  Co.,  92  N.  X. 
289,  44  Am.  Bep.  377,  and  Byrne  v.  Same,  104 
N.  X.  362,  10  N.  E.  639,  58  Am.  Bep.  512,  are 
not  in  point;  because  the  persons  injured 
were  crossing  the  tracks  at  points  where 
It  was  conceded  that  there  was  a  right  of 
way,  or  an  alley,  or  public  passageway, 
by  reason  whereof  it  was  Incumbent  up- 
on the  railroad  company  to  exercise  reason- 
able care  in  the  movement  of  its  trains.  £iuch 
cases  as  those  come  manifestly  within  the  ex- 
ception of  the  statute.  Here  there  was  noth- 
ing of  the  kind.  The  defendant's  tracks,  In 
the  locality  of  the  accident,  were  distant 
from  any  street  or  highway,  and  no  excuse, 
save  that  of  convenience.  Justified  their  use 
by  the  deceased  and  his  companions.  The 
engineer  had  the  right  to  assume  that  they 
would  get  off  the  tracks  and  was  under  no 
obligation  to  depart  from  the  usual  way  of 
operating  his  train.  Spooner  t.  Del.,  L^  &  W. 
B.  B.  Co.,  115  N.  X.  22,  S3,  21  N.  E.  696. 

The  question  discussed  was  suffldently 
raised  by  the  denials  of  the  motion  to  dis- 
miss the  complaint  and  to  direct  a  verdict: 
Inasmuch  as  the  evidence  had  failed  to  show 
any  neglect  of  a  duty  owing  to  the  deceased, 
or  any  wanton  or  willful  conduct  on  the  part 
of  the  defendant's  servants,  and  It  was  ex- 
pressly raised  by  the  exception  to  the  re- 
fusal of  the  court  to  instruct  the  Jury  that 
the  defendant  was  not  required  to  treat  the 
place  of  the  accident  as  a  public  street  or 
sidewalk  or  alleyway. 

For  the  reasons  which  have  been  given,  the 
order  appealed  from  should  be  affirmed,  and 
Judgment  absolute  should  be  awarded  to  the 
defendant,  upon  the  plaintiff's  stipulation, 
with  costs  In  all  the  courts. 
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VANN,  3.  I  concnr  In  the  resnlt  only,  and 
expressly  dissent  from  the  last  ground  upon 
wbicta  tbe  Judgment  Is  based  by  the  prevail- 
ing opinion.  Tbe  effect  of  tbe  decision  is 
that  any  one  not  connected  by  employment 
or  otherwise  with  a  railroad  company,  who 
walks  upon  its  tracks  at  a  point  where  there 
is  no  highway,  even  with  its  consent,  is  a 
trespasser,  and  the  conipany  need  use  no 
care  whatever  to  avoid  numing  ovor  blm, 
provided  it  does  not  do  so  wantonly  or  reck- 
lessly.  The  sole  reason  advanced  for  this 
harsh  conclusion  is  that  a  statute  prohibits 
all  persons  from  walking  upon  the  tracks  of 
a  railroad,  except  where  they  are  laid  across 
or  along  a  street  Ralhroad  Law,  Laws  1892, 
p.  18M,  c  676,  i  63.  Tbe  next  sentence  of 
the  same  section,  however,  prohibits  a  per- 
son from  leading  a  horse  on  a  railroad  track 
under  like  circumstances  "without  tbe  con- 
sent of  the  corporation."  According  to  tbe 
result  reached  by  the  court,  the  more  danger- 
ous act  can  be  effectively  permitted  by  a 
railroad  company,  while  the  less  dangerous 
cannot 

The  statute  is  not  new,  for  tbe  same  pro- 
hibition, in  substantially  the  same  words, 
appears  In  tbe  act  under  which  nearly  all 
the  railroads  In  the  state  were  organized. 
Iiaws  1850,  p.  283,  c.  140,  I  44.  The  Legis- 
lature, as  I  think,  did  not  intend  to  make 
one  a  trespasser,,  or  an  outlaw,  or  to  with- 
draw from  him  tbe  ordinary  protection  of 
the  law,  If  he  walks  on  a  railroad  track  with 
the  consent  of  the  company  that  owns  it, 
Slven  either  expressly  or  by  acquiescence  for 
80  long  a  period  as  to  have  the  same  effect 
That  would  not  be  a  reasonable  or  humane 
construction,  nor  baa  the  statute. been  bo 
imderstood  by  tbe  bar  or  the  courts  during 
the  long  time  it  baa  been  In  forc& 

Thus,  in  a  case  which  arose  long  after  tbe 
original  statute  was  passed,  the  decedent 
•was  negligently  run  over  by  a  railroad  train 
-while  crossing  the  track  at  a  point  where 
the  owners  of  adjacent  land  had  a  right  of 
way  and  tbe  public  bad  been  in  tbe  habit 
of  crossing  for  80  years.  The  court  held 
tbe  company  liable,  giving  no  heed  to  the 
private  right  of  way  with  which  the  decedent 
bad  no  connection,  and  sustaining  tbe  re- 
covery on  the  ground  of  Implied  permission. 
Judge  Andrews,  speaking  for  tbe  court,  said: 
"There  can  be  no  doubt  that  the  acquiescence 
of  the  defendant  for  so  long  a  time  In 
the  crossing  of  the  tracks  by  pedestrians 
amounted  to  a  Ucense  and  permission  by 
the  defendant  to  all  persons  to  cross  the 
tracks  at  this  point  These  circumstances 
Imposed  a  duty  upon  the  defendant  in  respect 
of  persons  using  the  crossing  to  exercise  rea- 
sonable care  In  the  movement  of  its  trains. 
The  company  had  a  lawful  right  to  use  the 
tracks  for  its  business  and  could  have  with- 
drawn its  permission  to  the  public  to  use 
Its  premises  as  a  public  way,  assuming  that 
.\to  public  right  therein  existed;  but  so  long 
as  it  permitted  tbe  public  use,  it  was  charge- 


able with  knowledge  of  the  danger  to  human 
life  from  operating  its  trains  at  that  point 
and  was  bound  to  such  reasonable  precaution 
In  their  management  as  ordinary  prudence 
dictated  to  protect  wayfarers  from  injury. 
•  •  •  In  the  case  of  tbe  movement  of  a 
train  of  cars  over  a  track  at  a  place  which 
tbe  public  are  permitted  to  use  as  a  cross- 
ing, the  company  are  necessarily  apprised 
that  It  Is  attended  with  danger  to  life.  The 
company  is  an  actor  at  the  time  in  creating 
the  drcumstauces  which  Imperil  human  life, 
and  it  would  be  alarming  doctrine  that  It 
was  under  no  duty  to  exercise  any  care  In 
the  movement  of  Its  trains."  Barry  v.  N.  Y. 
O.  ft  H.  R.  B.  R.  Co.,  92  N.  Y.  289,  292,  44 
Am.  Rep.  3T7.  Tbe  same  result  was  reached 
in  a  later  case.  In  which  Judge  Earl,  after 
reviewing  all  tbe  authorities,  held,  as  stated 
in  the  syllabus,  that:  "Where  tbe  public 
for  a  long  period  of  time  have  notoriously 
and  constantly  been  in  the  habit  of  crossing 
a  railroad  at  a  point  not  in  a  traveled  pub- 
lic highway,  with  the  acquiescence  of  tbe  rail- 
road corporation,  this  acquiescence  amoimts 
to  a  license  and  Imposes  a  duty  upon  it,  as 
to  all  persons  so  crossing,  to  exercise  reason- 
able care  in  running  Its  trains  so  as  to  pro- 
tect them  from  Injury."  Byrne  v.  N.  Y.  O. 
&  H.  R.  B.  B-  Co.,  104  N.  Y.  362,  10  N.  B. 
539,  68  Am.  Rep.  612.  These  cases  have  never 
been  overruled.  They  are  later  in  date  than 
any  decision  by  this  court  dted  In  the  pre- 
vailing opinion  to  uphold  the  doctrine  there 
laid  down.  I  regard  them  as  controlling, 
although  tbe  effect  of  the  statute  was  not 
considered  In  either. 

Moreover,  tbe  same  section  which  contains 
the  prohibition  In  question  relieves  a  railroad 
company  from  liability  to  a  passenger  in- 
jured while  on  the  platform  of  a  car  in  vio- 
lation of  a  regulation  duly  posted,  but  it  does 
not  relieve  tbe  company  from  liability  for 
negligently  running  over  a  man  walking  on 
Its  tracks  in  violation  of  tbe  statute.  It 
creates  no  right  whicb  the  defendant  can 
enforce  against  a  pedestrian  who  did  nothing 
but  what  It  consented  to.  There  is  no  breach 
of  duty  to  the  defendant  but  according  to 
the  most  extreme  view,  a  breach  of  duty  to 
the  state.  Assuming  that  the  state  might 
punish  him  for  violating  the  statute,  the  de- 
fendant is  estopped  from  pleading  an  act 
done  with  its  consent  as  a  defense  to  Its 
own  negligence.  Pen.  Code,  i  155.  It  can- 
not consent  to  an  act  and  then  claim  that 
the  act  excused  Its  own  wrongdoing.  If  the 
violation  of  a  statute  directly  contributes 
to  the  injury,  a  recovery  may  be  denied  on 
the  ground  of  contributory  negligence,  but 
that  falls  far  short  of  tbe  proposition  that 
one  walking  on  the  trade  with  tbe  consent 
of  the  owner  of  that  track  may  be  run  over 
without  any  liability  for  gross  carelessness, 
provided  only  tbe  company  mercifully  re- 
frains from  wanton  or  reckless  Injury. 

Even  if  the  act  of  the  decedent  in  walking 

on  the  track,  although  consented 
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defendant,  was  unlawful,  it  constituted  do 
defense  to  the  action.  The  only  effect  of  bis 
act  was  to  place  him  In  a  position  where  the 
defendant's  n^lgent  act  could  Injure  him. 
It  was  a  condition,  not  a  cause.  Walking 
on  the  track  did  not  injure  him.  His  own 
act  was  not  the  agency  which  caused  his 
death,  but  the  negligent  rnnnlng  of  the  train 
by  the  defendant  He  did  not  kill  himself. 
The  defendant  killed  him.  His  act,  if  unlaw- 
ful, was  not  the  proximate  cause,  for  the 
result  would  have  been  the  same  if  his  act 
had  been  lawfuL  The  statute  does  not 
make  his  act  a  defense,  and  the  courts  should 
not,  any  more  than  if  he  bad  been  n^llgent- 
ly  run  over  by  the  defendant  while  traveling 
In  violation  of  the  Sunday  law,  or  while 
driving  at  a  rate  of  speed  forbidden  by 
law.  In  such  cases,  as  this  court  has  always 
held,  the  violation  of  the  statute  is  not. the 
immediate  cause  of  the  injury  and  will  not 
defeat  a  recovery.  Connolly  v.  Knicker- 
bocker Ice  Co.,  114  N.  X.  104,  108,  21  N.  E, 
101,  11  Am.  St  Hep.  617;  Plata  ▼.  City  of 
Cohoes,  89  N.  Y.  219,  42  Am.  Kep.  286 ;  Wood 
V.  Erie  Ry.  Co..  72  N.  Y.  190,  28  Am.  Rep. 
125;  Hoffman  v.  Union  Ferry  Co.,  68  N.  Y. 
886;  Carroll  v.  Staten  Island  Railroad  Oo^ 
68  N.  Y.  126,  182,  17  Am.  Rep.  221. 

Finally,  no  such  defense  was  set  up  In  the 
answer  and  no  such  question  was  raised  by 
any  exception  taken  at  the  trial.  So  far  as 
the  appeal  book  shows,  the  statute  was  not 
alluded  to,  directly  or  indirectly,  from  the 
service  of  the  summons  until  after  the  ver- 
dict was  rendered.  The  trial  court  had  no 
opportunity  to  consider  it.  If  ttie  point  bad 
been  raised,  non  constat  evidence  of  willful 
and  intentional  injury  would  have  been  In- 
troduced by  the  plalntiCT.  "An  objection 
cannot  be  taken  for  the  first  time  upon  appeal 
which  might  have  been  obviated  if  raised 
below;  It  most  appear  that  no  possible  answer 
could  have  been  made  to  it"  Osgood  v. 
Toole,  00  N.  Y.  476,  479.  With  the  record  la 
this  condition  we  have  no  power  to  consider 
or  decide  the  question,  because  it  is  not 
before  us.  Heda  Powder  Go.  v.  Sigua  Iron 
Co.,  167  N.  Y.  487,  62  N,  E.  660;  Wi<*B  T. 
Thomson,  129  N.  Y.  634,  29  N.  B.  801. 

I  vote  to  affirm  and  for  Judgment  absolute, 
but  solely  on  the  ground  that  the  plaintiff's 
intestate  was  guilty  of  contributory  negli- 
gence as  matter  of  law. 

CniiLEN,  O.  J.  As  to  the  point  of  differ- 
ence between  my  Brothers  GRAY  and  VANN 
I  entertain  this  view:  The  statute  prescribes: 
"No  person  other  than  those  connected  with 
or  employed  upon  the  railroad,  shall  walk 
upon  or  along  its  track  or  tracks,  except 
where  the  same  shall  be  laid  across  or  along 
streets  or  highways,  in  which  case  he  shall 
not  walk  upon  the  track  unless  necessary  to 
cross  the  same."  I  concur  with  Judge  VANN 
in  the  proposition  that  by  long  user  the  public, 
may  acquire,  despite  the  terms  of  the  statute. 


a  presumptive  right  to  cross  a  railroad  trade 
at  a  point  that  is  not  a  street  or  highway. 
The  proposition  seems  to  be  sustained  by  the 
authorities.  In'  this  case,  however,  the  point 
at  which  the  deceased  sought  to  cross  ,tlie  de- 
fendant's railroad  was  where  it  was  intersect- 
ed by  the  tracks  of  the  New  York  Central 
Railroad  Company,  whldi  tracks  he  had  been 
using  as  a  path  in  traveling  to  and  trom 
the  brewing  house  where  he  was  employed. 
The  command  of  the  statute  is  explicit,  and 
subject  to  no  qualification,  that  a  person 
other  than  an  employe  of  a  railroad  shall  not 
walk  upon  its  tracks,  except  where  It  is 
necessary  to  cross  the  same.  The  deceased 
was  not  only  crossing  the  trades  of  this  de- 
fendant at  a  point  that  was  not  a  highway 
or  street  crossing,  but  he  was  traveling  alonf 
the  trades  of  the  New  York  Central  Railroad 
Company.  Now,  if  we  assume  that,  by  ac- 
quiescence on  the  part  of  the  company  and 
usef  by  the  public,  the  public  may  acquire  a 
right  to  cross  the  company's  tracks,  at  any 
other  point,  there  is,  nevertheless,  a  point 
at  which  the  public  cannot  acquire  snch  a 
right  and  that  Is  where  another  railroad 
intersects  those  trades.  In  the  face  of  tbe 
explicit  command  of  the  statute  the  public 
cannot  by  user  acquire  the  right  to  use  the 
tracks  of  one  railroad  as  a  highway,  and 
therefore  it  cannot  acquire  the  right  to  croes 
the  trades  of  another  railroad  at  its  Inter- 
section with  the  first 

I  concur  in  thb  affirmance  of  the  Judgmoit 
appealed  from;  also  upon  the  ground  stated 
by  the  learned  Appellate  Division. 

HAIOBT  and  WERNER,  JJ.,  concur  with 
ORAY,  J.  BARTLBTT,  J.,  concurs  with 
VANN,  J.  OULUSN,  C  J.,  reada  for  afflna- 
ance.    O'BRIEN,  3.,  absent 

Ordered  accordingly. 


a«iBd.«i) 
STATE   V.   MORRISON.    (No.   20^608.) 
(Supreme  Court  of  Indiana.    Nov.  14^  190Si) 

1.  Cbixirai.  Law— Appxai/— Right  or  Psoas- 
CTjnoif. 

A  trial  for  mnrdcr  In  tbe  first  degree  re- 
sulted in  a  verdict  of  murder  in  the  second  de- 
gree. A  new  trial  was  sranted,  and  defendant 
permitted  to  plead  guilty  to  manslaaghtw. 
HeU  that  as  the  judgment  disposed  of  the  case 
and  barred  further  proaecation  for  murder,  it 
was  a  judement  of  acquittal  of  the  higher  of- 
fense, BO  that  an  appeal  by  the  state  would  lie. 

2.  Saub— Biu.  or  Exceptions. 

Bums'   Ann.   St  1901,  |   1916,   does  not 
require  a  bill  of  exceptions  to  present  a  re- 
served question  of  law  on   an  appeal  by   the 
state ;  the  record  proper  presenting  the  facta. 
8.  Same— PuiA  of  Quiltt. 

On  trial  of  a  charge  of  mnrd«  in  the 
first  degree,  the  action  of  the  court  in  reoeiring 
a  plea  of  guilty  to  the  induded  offense  of  man- 
slaughter was  a  yiolation  of  Burns'  Ann.  St 
1901,  §  1742,  dedaring  that  no  Indictment  shall 
be  nolle  pros'd,  save  on  written  motion  of  lAs 
prosecuting  officer.    . 


Digitized  by 


v^ooQie 


Ind.) 


STAT£  T.  MOBEISON. 


4.  JuBT  — Right  to  Tbial  —  Absesbkent  or 

Burns'  Ann.  St  1901,  K  1903,  1904,  pro- 
vide that,  on  indictment  for  an  offense  con- 
sisting of  different  degrees,  ttte  jnry  may  find 
tlie  defendant  not  guilty  of  the  degree  charged 
on  the  indictment  or  guilty  of  any  inferior  de- 
gree, and  in  all  other  cases  defendant  may  be 
found  ^ilty  of  any  offense  the  commission  of 
which  IS  necessarily  included  in  that  with  which 
he  is  charged  in  the  indictment  Held,  that  an 
indictment  for  murder  in  the  first  d^xee  is  an 
indictment  for  distinct  offenses  as  to  the  dif- 
ferent degrees,  and,  if  on  such  indictment  the 
defendant  is  permitted  to  plead  guilty  to  man- 
slangbter,  the  case  is  no  longer  capital,  and 
tltwetore  it  la  not  required  to  submit  the  case 
to  a  jury,  under  Burns'  Ann.  St  1901,  S  1890. 

Appeal  from  Circuit  Court,  Perry  County; 
C  W.  Cook,  Judge. 

Thomas  W.  Morrison  was  charged  witii 
murder  In  the  first  degree,  and  permitted 
to  plead  guilty  to  manslaughter,  and  the 
state  appeals.    Appeal  sustained. 

C  W.  Miller,  Atty.  Gen.,  John  H.  Luciiett, 
Pblllip  Zoercher,  W.  C.  Geake,  C.  0.  Hadley, 
and  L.  G.  BotbschUd,  for  the  State. 

6ILLETT,  J.  Appellee  was  charged  In 
the  court  below  with  murder  In  the  first 
d^ree.  A  trial  resulted  in  a  verdict  of  muc^ 
der  In  the  second  degree.  Appellee  filed  a 
motion  for  a  new  trial,  and  his  motion  was 
sustained.  The  court  then,  over  the  objec- 
tion and  exception  of  the  state,  permitted  ap- 
pellee to  enter  a  plea  of  guilty  to  the  involved 
offense  of  manslaughter,  and  rendered  Judg- 
ment on  the  plea.  The  state  appeals,  under 
sections  1915,  1955,  Burns'  Ann.  St.  1901. 

Appellee,  however,  has  Interposed  a  mo- 
tion to  dismiss  the  appeal,  and  this  motion 
presents  the  threshold  Question  in  the  case. 
By  said  motion  our  jurisdiction  over  this 
cause  is  challenged  because  there  was  a  judg- 
ment of  conviction.  It  Is  undoubtedly  re- 
quired that  It  should  aivear  that  the  de- 
fendant was  acquitted  to  authorize  us  to 
pass  on  the  law  question  sought  to  be  pre- 
sented. It  Is  true  that  there  was  a  conviction 
of  the  lowest  offense  Involved  in  the  charge, 
but  the  legal  effect  of  receiving  a  plea  of  guil- 
ty to  manslaughter,  and  rendering  the  judg- 
ment on  the  plea  tiiereto,  was  to  dispose  of 
tbe  whole  case,  since  there  was  but  one  count, 
and  appellee  could  not  afterwards  be  con- 
victed of  murder  in  the  first  or  second  degree 
because  of  the  commission  of  the  same  un- 
lawful homicide.  Irrespective  of  the  ques- 
tlon  as  to  the  correctness  of  the  action  of 
the  lower  court.  It  must  be  affirmed  that  it 
possessed  jurisdiction  to  render  the  judg- 
ment tiat  it  did  (lA)wery  v.  Howard,  103  Ind. 
440,  8  N.  B.  124),  and  as  its  ruling  had  the 
effect,  not  alone  to  dispose  of  the  case,  but 
also  to  bar  a  subsequent  prosecution  for 
murder,  we  are  of  opinion  that  there  has  been 
In  legal  effect  a  judgment  pf  acquittal  of  the 
higher  offense.  See  State  v.  Arnold,  144  Ind. 
651,  42  N.  B.  1096,  48  N.  B.  871;  State  v. 
Johnson,  102  Ind.  247, 1  N.  B.  377.  The  mo- 
tion to  dismiss  is  overruled. 


Counsel  for  appellee  contnids  that  a  bin 
of  exceptions  Is  required,  under  section  1916, 
Bums'  Ann.  St  1901,  to  present  a  reserved 
question  of  lawi  Assuming,  without  decid- 
ing, that  this  apj>eal  Is  to  present  a  reswr- 
ed  question  of  law  under  the  third  subdivi- 
sion of  section  1965,  Bums'  Ann.  St  1901, 
and  that  the  complaint  of  the  state  is  not 
based  on  a  quashlug  or  setting  aside  of  the 
indictment  as  to  the  charges  o{  murder  which 
it  contained,  so  as  to  authorize  an  appeal 
under  the  first  subdivision  of  said  section, 
we  bold  that,  as  the  record  proper  presented 
the  facts,  a  bill  of  exceptions  was  unneoes- 
sai7.  State  v.  VanderbUt,  116  Ind.  U,  18 
M.  E.  266,  9  Am.  St  Bep.  820. 

Taking  up  the  question  as  to  the  propriety 
of  the  action  of  the  court  in  receiving  a 
plea  of  guilty  to  manslaughter,  we  have  to 
say  that  we  deem  it  clear  that  the  course 
pursued  was  not  proper.  Subject  to  the  limi- 
tation that  the  parties  must  not  offend 
against  the  rules  of  pleading,  it  is  a  settled 
doctrine  of  the  common  law,  as  stated  by  Sir 
Frederick  Pollock,  "that  the.  court  Is  not  to 
dictate  to  parties  bow  they  shall  frame  their 
case."  Expansion  of  the  Common  Law,  33. 
This  rule  applies  to  public  prosecutions.  It 
is  for  the  state,  acting  through  the  instru- 
mentalities provided  by  law,  to  determine  the 
nature  of  the  criminal  charges  that  shall  be 
brought  forward,  and,  upon  a  criminal 
charge  being  preferred,  it  can  be  properly 
dismissed  only  by  nolle  prosequi.  The  rec- 
ord entry  of  the  fact  that  the  state  does  not 
care  to  proceed  Is  based  on  the  declaration  of 
the  prosecuting  officer.  Com.  v.  Casey,  12 
Allen,  214;  State  ex  rel.  Graves  v.  Primm, 
61  Mo.  166;  Anderson's  Law  Diet  tit  "Nolle 
Prosequi."  But  the  whole  matter  of  the  re- 
spective powers  of  court  and  prosecuting 
attorney  in  regard  to  the  dismissing  of  crim- 
inal prosecutions  Is  set  at  rest  in  this  state 
by  section  1742,  Bums'  Ann.  St  1901,  which 
provides  as  follows:  "No  indictment  shall  be 
nonprossed  or  information  dismissed  except 
by  order  of  the  court  on  motion  of  the  prose- 
cuting attorney;  and  such  motion  must  be 
in  writing,  and  the  reasons  therefor  must  be 
stated  in  such  motion  and  read  in  open  court 
before  such  order  is  made."  As  before 
pointed  out,  the  effect  of  the  action  of  the 
court  in  receiving  a  plea  of  guilty  to  the 
charge  of  manslaughtw,  and  proceeding  to 
judgment  on  the  plea,  operated  to  acquit  ap- 
pellee of  the  substantive  offense  charged  in 
the  indictment,  as  well  as  of  murder  in  the 
second  degree;  and  as  this  result  was 
brought  about  by  an  act  of  sheer  power  on 
the  part  of  the  court,  which  involved  a  set- 
ting aside  without  trial  of  the  charges  of 
murder  embraced  in  the  indictment,  it  is 
evident  that  the  spirit,  if  not  the  letter,  of 
section  1742,  supra,  was  violated.  We  hold 
that  the  exception  of  the  state  was  well 
taken. 

It  is  contended  by  the  state  that,  as  this 
was  a  capital  case,  the  court  was  require^C 
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to  submit  the  cause  to  a  Jury,  under  section 
1800,  Burns'  Ann.  St.  1901.  This  point  Is 
not  well  taken.  Sections  .259  and  260  of 
the  Criminal  Code  of  this  state  provide  as 
follows:  "Upon  an  Indictment  or  informa- 
tion for  an  offense  consisting  of  different 
degrees,  the  jury  may  And  the  defendant 
not  guilty  of  the  degree  charged  in  the  in- 
dictment or  information,  and  guilty  of  any 
degree  inferior  thereto  or  of  an  attempt  to 
commit  the  offense."  "In  all  other  cases 
the  defendant  may  be  found  guilty  of  any 
offense,  the  commission  of  which  is  necessa- 
rily Included  In  that  with  which  he  is  char- 
ged In  the  indictment  or  Information."  Sec- 
tions 1903,  1901,  Bums'  Ann.  St  1901.  In 
Moon  T.  State,  3  Ind.  438,  this  court  said: 
"An  indictment  for  murder  In  the  first  degree 
is  really  an  Indictment  for  one  of  three  dis- 
tinct crimes,  viz.,  murder  in  the  first,  murder 
In  the  second  degree,  and  manslaughter." 
The  case  cited  was  followed  in  Hasenfuss 
V.  State,  156  Ind.  246,  59  N.  B.  463.  If,  with 
the  consent  of  the  prosecuting  attorney,  the 
defendant  to  a  charge  of  murder  is  permitted 
to  plead  guilty  to  manslaughter,  the  case  is 
no  longer  capital;  and  therefore  it  is  not 
required  that  a  Jury  shall  be  called  to  assess 
the  punishment  People  y.  Smith  (Sup.)  28 
N.  Y.  Supp.  912, 

Appeal  sustained  on  the  ground  first  above 
stated. 

(166  Ind.  484) 

PARSCOTJTA  et  al.  v.  STATE  ez  reL 

BAKAJSA.    (No.  20,578.) 

(Supreme  Ciourt  of  Indiana.    Nov.  16,  190SS.) 

1.  Appkait—Waivek  of  Objections. 

Where  a  defendant  fails  to  answer  and  no 
default  is  taken  against  him,  but  he  goes  to 
trial,  he  cannot,  on  appeal,  claim  that  no  issue 
was  formed. 

[Ed.   Note. — For  cases  in  point,   see  vol.  8, 
Cent  Dig.  Appeal  and  Error,  g  3596.] 

2.  SAMii— Review— Pleadings. 

Where  defendant  fails  to  answer  and  no 
default  is  taken  against  him,  but  he  goes  to 
trial,  the  Supreme  Ck>urt,  on  appeal,  must  treat 
the  case  as  if  the  complaint  had  been  answered. 

3.  Mandamus  —  Fboceedinos  in   Civil  Ao- 

tlO  JH  ft      1 8S  UE  S 

Under  Bum's'  Ann.  St  1901,  f  1185  (Rev. 
St  1881,  §  1171;  Horner's  Ann.  St.  1901,  § 
1171),  providing  that  on  return  of  a  peremptory 
writ  of  mandamus,  issues  may  be  joined  and 
like  proceedings  had  as  for  the  trial  of  issues 
in .  civil  actions,  where  an  order  book  entry 
shows  that  defendants'  demurrer  to  the  alterna- 
tive writ  was  overruled,  and  they  excepted  and 
filed  their  return,  the  defendants'  contention 
on  appeal  that  the  trial  as  to  them  was  with- 
out an  issue  is  not  sustained. 

4.  Sake— Pleadings— WiTHOaAWAi,    ot   Rs- 

.     TURN. 

Where  an  order  book  entry  in  a  mandamus 
proceeding  shows  that  the  defendants  filed  an 
answer,  but  the  answer  copied  into  the  tran- 
script is  that  of  only  one  of  the  defendants, 
that  does  not  withdraw  the  return  of  all  the  de- 
fendants previously  filed. 


Appeal  from  Circuit  Court  Lake  County; 
Willis  C.  McMaban.  Judge. 

Mandamus  by  the  state,  on  the  relation 
of  Joseph  Bakajsa,  against  Freu  Parscouta 
and  others,  to  compel  defendants,  as  officers 
of  a  private  corporation,  to  perform  an  al- 
leged duty.  From  a  judgment  granting  the 
writ  defendants  appeaL    Affirmed. 

J.  Kopelke,  for  appellants. 

MONKS,  C.  J.  This  action  was  brou^t  by 
the  relator  to  compel  by  mandate  three  per- 
sons, officers  or  a  private  corporation,  to 
perform  an  alleged  duty.  A  trial  of  said 
cause  resulted  in  a  final  Judgment  for  a 
peremptory  writ  of  mandate  against  said 
defendants.  Two  of  said  defendants  appeal, 
and  Insist  that  said  Judgment  must  be  re- 
versed, because  said  trial  was,  as  to  them, 
"without  an  issue." 

It  is  now  settled  under  the  Code  that 
where  a  defendant  falls  to  file  an  answer 
and  no  default  Is  taken  against  Mm,  bat 
he  goes  to  trial,  be  cannot  on  appeal  to  the 
Supreme  Court  complain  that  no  issue  was 
formed.  1  Work's  Practice  &  Pleading  (3d 
Ed.)  g  736;  Elliotfs  App.  Proc.  gg  352,  682;  1 
Woolen's  Trial  Proc.  g  1744 ;  Bender  v.  State, 
26  Ind.  285,  286;  Trentman  v.  Eldrldge,  98 
Ind.  626,  627,  628;  Citizens'  Bank  v.  Bolen, 
121  Ind.  301,  304,  23  N.  E.  146.  In  such 
a  case  this  court  must  treat  the  case  as 
If  the  allegations  of  the  complaint  bad  been 
controverted  by  answer.  Hartlep  v.  (Jole, 
101  Ind.  4.58,  459,  and  cases  cited.  The  rec- 
ord, however,  does  not  sustain  appellants' 
contention  that  the  trial  was  without  an 
issue.  An  order  book  entry  dated  November 
24,  1904,  copied  Into  the  transcript,  sbows 
that  the  defendants  filed  a  demurrer  to  ti>e 
alternative  writ  which  was  overruled,  to 
which  ruling  defendants  except  and  said  de- 
fendants thereupon  file  their  return  to  said 
alternative  writ  of  mandate  herein,  and  the 
same  is  in  the  words  and  figures  following, 
to  wit:  "Said  return  is  not  copied  into  tbe 
transcript  but  tbe  clerk  has  written  tn  Ueo 
thereof.  Note.  Said  return  is  not  on  file." 
In  making  tbe  issues,  the  return  to  tbe  writ 
is  the  same  as  an  answer  In  a  civil  action. 
Section  1185,  Burns*  Ann.  St  1901  (section 
1171,  Rev.  St  1881;  section  1171.  Homer's 
Ann.  St  1901)  ;  Board,  etc.,  v.  State,  61 
Ind.  879,  384 ;  Potts  v.  State.  75  Ind.  336.  339, 
340.  It  is  true  that  a  subsequent  entry  abows 
that  on  December  20,  1904,  tbe  defmdanto 
"filed  an  answer  in  the  words  and  figures 
following,  to  wit";  and  the  answer  copied 
into  the  transcript  as  a  part  of  this  entry 
is  that  of  only  one  defendant  This,  bo-w- 
ever,  did  not  affect  or  withdraw  the  return 
of  all  tbe  defendants  filed  on  November  24. 
1904.  It  is  evident  that  said  cause  was 
not  "tried  without  an  issue;." 

Judgment  afi9b:med. 
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GRAND  liODGB  A.  O.  V.  W.  t.  BAEWBL 

(No,  6,432.)i 

(Appellate  Court  of  Indiana,  Division  No.  8. 
Nov.  7,  1905.) 

1.  Afpeai,  and  Ebbob  —  Bxviaw— Conhjct- 
iNo  Evidence. 

The  Appellate  Court  will  not  disturb  the 
flndings  of  the  trial  court  on  conflicting  evi- 
dence. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Erroi,  H  3983-3989.] 

2.  InSITBAITCE — ^MUTCAI.     BENEFIT     INSUBANCK 

— Action   roB   Benefits  —  Sufficienct   of 

Complaint. 

A  complaint,  la  an  action  against  a  mntnal 
benefit  association  on  a  benefit  certificate,  irbich 
alleges  that  deceased  was  received  as  a  member  of 
the  aseociatioD,  and  a  certificate  issued  to  him 
whereby  the  association  agreed  to  pay  a  specified 
ram  on  his  death,  which  states  the  date  of 
bis  deatli,  and  further  alleges  that  plaintiff  is 
the  father  of  deceased  and  had  a  valuable  inter- 
est in  his  life  at  the  time  of  bis  death  and  when 
the  certificate  was  issued,  that  deceased  and  plain- 
tiff lutve  performed  all  the  conditions  of  the  con- 
tract required  of  them,  that  plaintiff  is  still 
the  owner  and  holder  of  the  certificate,  that 
defendant  lias  not  paid  the  amount  of  the  cer- 
tificate and  refuses  to  do  so,  and  that  such  sum 
ia  still  due,  and  which  has  attached  thereto  a 

nj  of  the  certificate,  is  sufficient  to  witlistand 
emurrer  for  want  of  facts. 
S.  Same — CoNSTBtrcrioN  of  Cebttficate. 

A  mutual  benefit  certificate  which  contains  a 
promise  to  pay  a  tpeciSed  sum  to  the  party 
named  In  t^e  certificate  as  beneficiary  is  a 
written  promise  to  pay  money. 

Appeal  from  Circuit  Oonrt,  Yanderborgh 
County;  Louis  O.  Rasch,  Judge. 

Suit  by  the  Grand  Lodge  Ancient  Order  of 
United  Workmen  of  Indiana  against  John  H. 
Barwe.  Judgment  for  defendant,  and  piain- 
tifl  appeals.    Affirmed. 

O.  L.  Wedding;  Ireland  &  Beister,  and  Cbas. 
B.  Harris,  for  appellant  A.  D.  Jones,  O.  K. 
Denton,  and  Gea  A.  Canningham,  for  appellee. 

COMSTOCK,  J.  Appellant  brought  suit 
against  appellee  to  vacate  and  set  aside  ■ 
Judgment  rendered  in  the  Vanderburgh  cli^ 
colt  court  in  1902  against  appellant  tar  $2,200 
In  round  numbers.  The  complaint  is  in  two 
IHiragraphs.  In  the  first  the  vacation  <  Is 
sought  on  the  ground  that  the  judgment  in- 
Tolved  the  same  questions  of  fact  as  the  case 
of  Marshall  v.  appellant,  rendered  by  the 
same  court,  and  wbidi  was  afterwards  ap- 
I>ealed  to  the  Appellate  Court,  and  by  said 
court  reversed  (68  N.  E.  OOU) ;  It  being  agreed 
as  alleged  that  the  decision  In  the  Jdarshall 
Case  should  control  the  Judgment  in  the 
Barwe  Case,  and,  that  Judgment  having  been 
reversed,  appellant  was  entitled  to  have  the 
Barwe  Judgment  vacated;  and  because  it  was 
wreng  and  unjust  The  second  paragraph 
asked  a  review  of  the  Judgment  for  the  reason 
that  the  complaint  in  the  original  action  was 
Insufficient  A  general  dmlal  was  filed  to 
each  paragraph.  The  court  found  for  appel- 
lee. Appellant  relies  for  reversal  upon  the 
following  errors:  (1)  That  the  court  erred 
In  overruling  appellant's  motion  for  a  new 
<xial;  (2)  that  the  decision. of  the  court  was 

^Bebearlng  denied. 


against  the  weight  of  tbi  evf dmce; '  (3)  that 
the  court  found  for  the  defendant  appellee 
on  the  second  paragraph  of  complaint  to  re- 
Tiew  the  Judgment 

As  to  the  claim  based  upon  the  first  para- 
graph, there  Is  a  conflict  of  evidence  as  to  the 
alleged  agreement  We  are  called  upod  to 
weigh  tbe  evidence.  This  we  cannot  do.  Smith 
T.  Smith  and.  App.)  74  N.  E.  p.  1011,  and 
cases  cited.  . 

In  support  of  the  second  paragraph.  It  is 
contended  that  the  original  complaint  is  in- 
sufficient because  it  does  not  allege  any  con- 
sideration for  the  Issuing  of  the  certificate. 
Appellee  insists  that  tbe  sufficiency  of  the 
paragraph  Is  not  presented,  because  It  Is  not 
shown  that  tbe  demurrer  to  tbe  complaint  In 
the  original  action  was  for  want  of  facts. 
Cases  are  cited  in  support  of  this  position; 
but  without  reference  to  tbe  form  of  tbe  de- 
murrer, if  in  the  original  action  the  conq>lalnt 
states  a  valid  cause  of  action,  tbe  second  para- 
graph of  the  complaint  under  consideration 
is  without  support  Tbe  complaint  In  said 
original  action  in  substance  alleges  that  on 
the  19th  day  of  October,  1900,  one  Joseph 
Barwe  was  received  In  said  association  as  a 
member  therein,  and  at  the  time  he  was  so 
received  tbe  defendant  executed  and  delivwed 
to  him  a  certain  membership  certificate  bear- 
ing date  of  said  day,  whereby  said  defendant 
undertook  and  promised  to  pay  to  this  plain- 
tiff, at  the  death  of  said  member,  the  sum  ot 
$2,000,  a  copy  of  which  certificate  is  filed 
herewith  and  marked  "Exhibit  A,"  and  made 
a  part  hereof;  that  on  the  22d  day  of  Novem- 
ber,  1900,  the  said  Joseph  Barwe  died;  that 
this  plaintiff  is  the  father  6f  said  Barwe,  had 
a  valuable  Interest  in  his  life,  both  at  the  time 
said  certificate  was  executed  and  delivered  to 
said  member  and  at  the  time  of  bis  death; 
that  said  Joseph  Barwe  has  performed  all 
the  conditions  of  said  certificate  and  contract 
of  insurance  required  by  him  to  be  performed, 
and  this  plaintiff  has  performed  all  of  tbe 
conditions  of  said  certificate  and  contract  ot 
insurance  on  his  part  to  be  performed,  and 
that  he  is  still  owner  and  holder  of  said  cer- 
tificate; that  tbe  defendant  has  not  paid  said 
sum  or  any  part  and  has  refused  and  still 
refuses  to  pay  tbe  same;  and  that  tbe  same 
is  now  due -and  has  been  since  tbe  22d 
day  of  November,  1900,  etc.  These  allega- 
tions are  sufficient  to  withstand  a  demurrer 
for  want  of  facts.  Supreme  Lodge  v.  Knight, 
117  Ind.  489,  20  N.  E.  479,  3  L.  R.  A.  409; 
People's  Mutual,  etc.,  v.  McKay,  141  Ind.  416, 
39  .\.  E.  231,  40  N.  E.  910. 

Counsel  for  appellee  admits  that  Supreme 
Lodge  V.  Knight,  supra,  supports  the  proposi- 
tion that  contracts  of  Insurance,  "such  as  in 
this  case,  are  written  promises  to  pay  money," 
but  that  in  that  case  the  certificate  contained 
an  agreement  to  pay  the  appellee  the  sum  of 
$2,000  upon,  the  death  of  tbe  assured,  while 
the  certificate  in  this  case  contains  no  such 
promise,  but  only  certifies  that  tbe  member 
is  entitled  "to  designate  the  beneficiary  ta[^ 
Transter  to  Snprsms  Ooart  danlodt 
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whom  tli«  Rnm  of  12.000  of  tlie  beneflcUiy 
fond  of  the  order  shall  at  Us  death  be  paUP'; 
and  that  this  la  an  lmp<H:tant  distinctloii  In 
the  two  certlflcatea.  We  see  no  difference  In 
the  acreement  to  pay  the  spedfled  mm  to  the 
party  named  In  the  certifleate  as  benefidaiy, 
and  to  pay  a  person  designated  by  the  mem- 
ber of  the  society.  In  the  certificate  Isefore 
US  the  member  designates  as  "beneficiary, 
onder  the  tertos  hereof,  J.  H.  Barwe,  bearing 
to  him  the  relation  of  father."  The  case  of 
Supreme  Lodge  ▼.  Knight,  supra,  la  dedaive 
of  this  branch  of  the  case. 
Judgment  affirmed. 

(M  Ind.  App.  «« 

PRICB  et  at  T.  HUDDLESTON.  i 
(No.  6,728.) 
(Appellate  Court  of  Indiana,  Diylsioo  No.  1. 

Nor.  2,  19<»3 
1.  Affeai/— Bond — SurrioiEiroT. 

The  fact  that  an  appeal  bond  filed  within 
the  time  fixed  br  the  coart  stipulated  for  a 
greater  penalty  than  the  amount  fixed  by  the 
court  la  a  matter  of  which  appellee  cannot 
complain. 

&  Saiw— IfAJinxB  or  PKUxoniia  Afpkait- 
Waiver. 

Appellee  was  present  when  the  court  in 
term  nme  granted  an  appeal,  and  ordered  ap- 
pellant to  file  an  appeal  bond  in  a  fixed  mm 
to  be  approved  by  the  clerk.  No  objection  was 
made  to  the  order,  and  the  bond  was  filed  and 
approved  and  the  transcript  filed  In  the  Appel- 
late Court  as  a  term-time  appeal.  Appellee  ac- 
quiesced in  the  proceedings  until  the  expiration 
of  the  time  for  completing  the  appeal  as  a  va- 
cation appeal.  Held,  that  u)pellee  in  effect 
consented  that  the  sureties  might  be  approved 
by  the  clerk,  instead  of  by  the  court,  as  provided 
by  statute,  and  waived  hia  right  to  question 
the  appeal  as  a  term-time  appeal. 

Appeal  from  Clrcalt  Conrt,  Wabash  Gonnr 
t7;  A.  H.  Plummer,  Judge. 

Action  by  Mllbert  F.  Price  and  another, 
eopartners  doing  business  under  the  name 
of  the  Puritan  Manufacturing  Company, 
against  James  Huddleston.  From  a  judge- 
ment for  defendant,  plalntlfCs  appeal.  On 
motion  to  dismiss.    Overruled. 

Walter  8.  Bent,  Thomas  U  Btltt,  and  R. 
P.  Howell,  for  appellants.  W.  O.  Todd,  for 
appellee. 

ROBINSON,  J.  Appellee  mtkved  to  dismiss 
this  appeal  on  the  ground  that  appellants 
have  not  taken  the  steps  necessary  to  con- 
stitute this  an  appeal  In  term,  and  that 
nothing  has  been  done  to  perfect  it  Is  an 
appeal  in  vacation.  The  suit  was  brought 
by  appellants,  and  upon  a  trial  the  jury  re- 
tnmed  a  verdict  for  appellee.  On  March 
16,  1006,  the  fifty-seventh  day  of  the  Janu- 
ary, 1906,  term,  the  following  proceedings 
were  had:  "Come  now  the  parties  by  their 
attorneys;  and  the  court,  being  advised,  now 
overrules  the  plalntltTs  motion  for  a  new 
trial.  •  •  •  And  on  motion  the  court 
now  renders  judgment  on  the  verdict  of  the 
jcry  herein.  It  is  therefore  considered  and 
decreed    •    •    •    that  plaintiffs  take  noth- 

*Tmasfwr«d  to  Enprsms  Court,  7>  N.  B.  4W. 


Ing  bj  their  ault  herein  and  that  the  defend- 
ant recover  •  •  •  his  coats.  •  •  • 
And  the  plalntm  now  pray  an  appeal  to 
the  Appellate  Court  of  Indiana,  which  appeal 
is  now  granted.  And  the  plaintiffs  are  now 
ordered  to  file  an  appeal  bond  in  the  snm 
of  1150  within  80  days  herefrom  with  sure- 
ties to  the  approval  of  the  clerk  of  the  conrt.'* 
Afterwards,  "on  the  lat  day  of  April,  10OB, 
in  vacation  of  said  court,  the  plaintiffs  in 
the  above-entitled  canse  filed  thdr  appeal 
bond  in  the  sum  of  $500  with  the  United 
States  Fidelity  ft  Guaranty  Company,  by 
Nell  Lumaree,  attorney  in  tact,  as  surety 
thereon  in  these  words  [fbllowed  by  a  copy 
of  the  bond  and  clerk's  approval],  which 
bond  Is  now  approved  by  the  clerk."  Tbe 
transcript  was  filed  in  this  court  May  IS. 
1005,  and  the  cause  was  submitted  June  17. 
1905.  Appellant's  brief  was  filed  July  T. 
1905.  On  September  4,  1005,  appellee  enter- 
ed his  special  appearance  and  moved  to 
dismiss  the  appeal. 

The  statute  provides  that  "when  an  ap- 
peal Is  ta:ken  during  the  term  at  which  Jnds- 
ment  is  rendered,  it  shall  operate  as  a  stay 
of  all  further  proceedings  on  the  judgment, 
upon  an  appeal  bond  being  filed  by  the  ap- 
pellant with  such  penalty  and  snrety  as  the 
court  shall  approve^  and  within  such  time 
as  It  shall  direct  •  •  •"  T^e  court  fix- 
ed the  penalty  of  the  bond  and  the  time 
within  which  it  should  be  filed,  but  left  tbe 
sureties  to  the  approval  of  the  clerk.  Tbe 
bond  was  filed  within  the  time  fixed,  and 
with  a  penalty  greater  than  the  amount  fix- 
ed by  the  court;  but  we  do  not  think  tbat 
Is  a  matter  of  which  appellee  can  complain. 
The  surety  was  not  approved  by  tbe  coort 
as  the  statute  directs,  and  the  question  la 
whether  the  approval  of  the  security  by 
the  court  could  be  waived,  and,  if  so,  was 
it  waived  by  appellee?  In  Smock  v.  Har- 
rison, 74  Ind.  848,  tbe  court  had  granted 
an  appeal  on  condition  that  a  bond  in  a 
penal  snm  named  be  filed,  "to  the  approval 
of  the  clerk  of  said  court,"  within  a  time 
named.  The  Bbnd  was  taken  and  approved 
by  the  clerk,  and  immediately  following 
racb  approval  was  the  following:  "Plaln- 
tlffe  consent  that  the  clerk  may  approve  tbe 
within  bond" — signed  by  phtinturs  attoTnegr. 
It  was  held  that  this  consent  made  the  bond 
a  lawful  bond.  In  that  case  the  conrt  said : 
"In  Jones  v.  Dronenberger,  28  Ind.  74,  tt 
was  held  that  tbe  bond  was  for  the  indi- 
vidual benefit  of  the  appellee:  and  the  pro- 
Tlfllons  in  tbe  statute,  requiring  the  court 
to  approve  it  in  term  time  and  the  derk 
in  vacation,  were  inserted  for  the  porpoee 
of  securing  a  good  bond  for  the  appellee': 
that  the  parties  may  waive  the  approval  of 
the  court  or  clerk,  in  any  given  case,  where 
their  own  individual  Interests  alone  are  at 
stake,  and,  If  they  do  mutually  agree  upon 
a  bond,  the  bond  so  given  Is  valid."  Se». 
also,  Easter  v.  Aeklemtre,  81  Ind.  163: 
Buchanan  t.  Mnil^^^^^^^^g^^B  R 
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Z.  849;  M<!Glo8kc(x  T.  lodlanapoUs,  etc  Dn- 
i«ci,  87  In(L  20;  Small  t.  KaaatAj,  12  Ind. 
App.  155,  88  N.  B.  901;  Pierce  v.  Banta,  9 
Ind.  App.  876,  81  N.  B.  812.  In  Buchanan  ▼. 
MllUgan,  anpra,  where  by  agreement  of  the 
parties  a  different  surety  signed  the  appeal 
l>ond  from  that  designated  by  the  court, 
the  court  said:  "^t  la  settled  by  the  de- 
cisions that  an  appeal  bond  Is  required  for 
the  benefit  of  the  appellee,  and  that  the 
court.  In'  fixing  the  amount  of  the  bond  and 
approving  the  sureties,  acts  merely  aa  an 
arbiter  for  the  pntpose  of  securing  a  suffi- 
cient bond.  If  the.  parties  mutually  agree 
upon  a  surety  different  from  that  designated 
and  approved  by  the  ooortt  the  bond  la  as 
effectual  to  stay  proceedings  as  if  it  bad 
been  signed  by  the  court." 

The  record  shows  that  appellee  was  pres- 
ent when  the  ceurt  ordered  appellants  to 
•file  an  appeal  bond  in  a  sum  named  within 
a  time  specified  and  with  sureties  to  the 
approval  of  the  clerk.  No  objection  was 
made  to.  such  an  order,  the  bond  was  filed 
and  approved,  and  the  transcript  filed  in 
this  court  a»  a  term-tlmft  appeal.  Appellee 
seems  to  have  acquiesced  in  all  the  proceed- 
ings taken  in^  the  attempted  perfecting  of 
a  term-time  appeal,  until  after  the  cause 
bad  been  on  the  docket  of  this  court  for 
more  than  80  daysi  and  the  time  for  com- 
pleting the  ajweal  as  a  vacation  appeal  had 
expired.  We  think  it  must  be  held  that 
appellee  impliedly  consented  In  open  court 
that  the  sureties  on  the  bond  might  be  ap- 
proved by  the  clerk  of  the  trial  court,  and 
that  upon  the  whole  case,  taking  into  con- 
sideration the  action  of  (ippellee  at  the  tim^ 
and  since  the  appeal  was  prayed  and  grant- 
ed, be  has  waived  his  right  to  question  the 
appeal  as  a  term-time  appeal. 

IfotlOD  overruled. 


<f»  Ind.  App.  my 

CHIOAOO  ft  W.  I.  R.  OO.  et  aL  t.  MAB- 

SHATJj.  (No.   6,441.)^ 

(Appellate  Coartof  Indiana,  Division  No.  1. 
Nov.  2, 1805.) 

1.  Taiiuic— OBjaonoif— Waitkb. 

Undei;  Bums'  Ann.  St.  1901,  I  840,  pro- 
viding that  if  an  objection  is  not  taken  by  de- 
murrer or'  answer  it  shall  l>e  deemed  waived, 
except  exceptions  to  the  jnriBdiction  of  the  court 
over  the  subject  of  the  actioit '  and  objections 
that  the  complaint  does  not  state  a  cause  of 
action,  an  objection  timt,  owing  to  the  residence 
of  defendant'  the  action  was  brought  in  the 
wrong  eooBty,  not  made  by  answer  or  demurrer, 
is  waived. 

[EA.  Note. — ^For  casts  in  point,  see  v»k  88, 
Cent  Dig.  Pleading,  JS  431,  485;  voL  48,  C^t. 
Dig.  Venue,  S  47.] 

2.  PbOCTBS— CODEnCNDANTft— Sebvick. 

Where  an  action  against  one  was  properly 
broiuAt  in  a  certain  county,  process  might  be 
sent  for  service  on  a  codefendant  In-  another 
eounty,  if  they  were  properly  Joined. 

[Ed.  Note. — For  cases  in  point,  see  vol.  40; 
Coit.   Dig.   Process,   i  70.] 

SL  ApfCAL— Review— RinjHOB  oir  Pleadinq. 
The  action  of  the  trial  court  in  sustaining 

*B«h«arlng  denied. 


a  dnnurrer  to  a  plea  raistng  the  qnestion  of 
proper  joinder  of  defendants  Is  to  be  considered 
with  reference  to  the  complaint  on  file  when 
the  conrt  made  its  ruling,  wlthont  reference  tb 
subsequent  developments. 

4.  Neouokiiob— (Josouxuna  NKSLioxircs— 

lilABIUTT. 

Where  the  negligent  conduct  of  several  at 
the  same  time  and  place  combined  in  causing 
an  injury,  they  acting  in  concert,  though  they 
did  not  condact  themselves  aegUgently  by  pre- 
concert, all  were  liable. 

[Ed.  Note. — For  cases  in  point,  see  voL  87. 
Gent.  Die.  Negligence,  |  la] 

5.  Masteb  and   Sebvart  —  iNJxmiEs  —  (yOic> 

PLAINT— SUITIOIEW  or. 

Plaintlif,  employed  as  a  hrakeman  by  the 
B.  Railroad  Company,  which,  together  with  the 
M.  Company,  operated  trains  over  the  tracks 
of  the  W.  Company,  was  injured  in  a  collision 
Itetween  a  train  of  the  M.  Company  and  his 
train,  and  in  an  actkm  for  the  injuries  a  para- 
graph of  the  complaint  alleged  that  under  orders 
of  the  W.  (Company  plaintilf's  train  had  pulled 
in  upon  a  target  switch,  and,  Just  as  it  start- 
ed to  leave  the  switch,  the  train  of  the  M. 
Company  rapidlv  approached  the  signal  station 
and  ran  into  plaintiff's  train;  that  the  train 
of  the  M.  Company  was  a  special  one,  of  which 
plaintiff  had  no  knowledge;  and  that  the  run- 
ning of  the  trains  was  under  the  orders  and 
directions  of  ,the  W.  Companv.  It  was  alleged 
that  the  W.  Company  carelessly  omitted  to 
give  plaintiff  any  orders  as  to  the  running  of 
the  extra  train ;  that  the  M.  Company  care- 
lessly and  negligently  ran  Its  trains  at  a  high 
rate  of  speed,  without  having  any  signal  giv- 
ing it  the  right  to  run  onto  the  semaphore; 
and  that  the  B.  Company  negligently  ran  Its 
train,  and  permitted  the  same  to  stand  on  Uie 
tracin  at  the  time  wbeg  the  pas^nger  train 
was  approaching.  Held,  that  the  complaint 
showed  a  cause  of  action  against  all  the  defend- 
ants. 

6.  Sake. 

A  paragraph  ot  the  complaint  alleging  that 
plaintiff's  train  had  reached  a  signal  station, 
and  had  gone  under  signal  within  the  sema- 
phore, and  that  the  tram  of  the  M.  Company 
ran  into  the  train  of  the  B.  Company,  and 
that  the  injuries  were  caused  by  the  careless- 
ness of  the  railroad  companies  1^  running  their 
trains  and  in  their  neglect  in  giving  and  receiv- 
ing orders,  and  the  neglect  of  defendants  to  ob- 
serve signals,  was  insufficient;  it  being  in- 
definite as  to  what  orders  were  given  or 
received,  no  act  or  omission  being  directly 
charged  against  any  one  or  all  of  the  defend- 
ants, and  it  not  being  directiy  alleged  that 
defendants,  or  either  of  them,  neglected  or  failed 
to  observe  the  targets  and  signals. 

7.  Appeai/— Review— Scope— Pleadiho—De- 

UXTRBEB— MATTEBS  CONSIDEBXD. 

Where  a  coniplaint  is  demunrsd  to  for 
want  of  facts  and  the  demurrer  overruled,  the 
pleading  must  be  covstrued  on  appeal  with 
reference  to  the  requirement  that  It  contain  a 
statement  of  the  facts  constituting  a  cause  of 
action,  and  the  Appellate  Cioart  cannot  indulge 
intendments  allowed  after  verdict  to  cure  a  m- 
fective  complaint. 

Appeal  from  Circuit  Oofot,  Huntington 
County;  James  0.  Branyan,  Judge. 

Action  by  Samuel  R.  Maraball  against 
the  Chicago  ft  Western  Iqdlxuaa,  Railroad 
Company  and  others.  From  a  judgment  In 
favor  of  plalBtlff,  defendants  .appeaL  Re- 
versed. 

Eenner,  Lucas  ft  Kenner,  W.  O.  Johnson, 
K.  C.  Field,  and  H.  R.  Knrrie,  tor  appellanti. 
R.  A.  Kaufman  and  O,  W.  Watkln%  te^jug^,^ 
p«Uee.  Digitized  by  VjOUv  11^ 
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BLACK,  J.  The  appellee  brought  bis 'ac- 
tion against  the  Cliicago  &  Erie  Railroad 
Company  and  the  appellants,  the  Chicago  & 
Western  Railroad  Company  and  the  Chica- 
go, Indianapolis  &  Louisville  Railway  Com- 
pany, to  recover  damages  for  personal  injnry 
suffered  by  the  pppellee  while  in  the  em.- 
ployment  as  rear  brakeman  on  a  freight 
train  of  the  first-named  company,  which  we 
will  designate  as  the  "Erie  Company."  The 
judgment  being  in  favor  of  the  Erie  Com- 
pany, the  appeal  is  brought  by  the  other  two 
companies,  which  we  will  designate  as  the 
"Western  Company"  ■  and  the  "Monon  Com- 
pany." 

The  complaint  at  first  consisted  of  one  para- 
graph, in  which  it  was  in  substance  shown, 
after  preliminary  averments  concerning  the 
corporate  character  and  the  business  of  each 
of  the  defendants,  that  August  16,  1902,  the 
Western  Company  was  the  owner  of  a  line 
of  railroad  from  Hammond,  Ind.;  to  Chicago, 
111.,  with  side  tracks  and  switches,  and  was 
operating  and  controlling  a  double  track  line 
of  railroad  between  those  places;  that  each 
of  the  other  companies  was  ruiming  Its  cars 
and  locomotives  over  these  tracks  under  a 
contract  of  lease,  but  subject  to  the  orders 
and  directions  and  rules  of  the  Western  Com- 
pany, and  each  of  the  other  companies  re- 
ceived all  Its  orders  and  directions  for  the 
running  of  its  trains  from  the  Western  Com- 
pany and  was  so  running  itq  trains  of  cars 
and  locomotives  on  the  morning  of  the  day 
^bove  mentioned;  that  the  appellee  was  in  the 
employ  of  the  Erie  Company  as  brakeman 
on  a  freight  train,  and  it  was  his  duty  to  obey 
the  orders  and  signals  of  the  conductor  and 
engineer  of  said  train,  who  were  also  In  the 
employ  of  the  Erie  Company,  which  was 
running  a  train  of  ears,  on  which  appellee 
was'  engaged  as  rear  brakeman,  from  Chicago 
to  Huntington,  Ind.,  over  the  lines  of  the 
Western  Company ;  that  under  the  orders  of 
the  Western  Company,  they  had  advanced 
and  were  at  or  near  the  state  line,  and  had 
arrived  at  the  target  station,  and  had  re- 
ceived the  target  to  enter  the  semaphore, 
and  had  pulled  the  train  upon  the  target 
switch,  and  were  standing  within  the  distance 
semaphore,  awaiting  the  orders  of  the  West- 
ern Company;  that  while  they  were  thus 
-standing,  the  Monon  Company,  which  was 
running  one  of  its  passenger  trains  as  a 
special  train,  over  the  .tracks  of  the  Western 
Company  from  Chicago  to  Indianapolis,  on 
the  same  line  of  tracks  over  which  the  Erie 
Company  was  running  its  train,  and  over 
and  on  the  track  on  which  the  Erie  Com- 
pany's tieiin  was  so  standing,  and  just  as  the 
last-mentioned  train  had  started  to  leave  the 
distance  semaphore,  approacHed  the  signal 
station  with  its  train  at  a  rapid  rate  of  speed, 
and  ran  into  the  rear  end  of  the  Erie  Com- 
.pany's  train,  and  ever  the  appeHee  while  he 
was  in.  its  caboose: ,  that  the  appellee  was 
-t)«rled  .iinder.  (tliQ,  wrrecjsage,.  and  crushed. 


bruised,  mangled,  and  permanently  disabled, 
his  Injuries  being  described;  that  wben  be 
was  struck  by  the  locomotive  oiglne  of  the 
Monon  Company,  be  bad  Jnst  entered  the 
caboose  of  the  train  on  which  he  was  so  on- 
ployed,  which  had  just  started  to  leave  the 
track  in  the  distance  semaphore,  and  be  bad 
no  knowledge  that  any  train  was  being  run 
on  said  tracks;  that  the  train  which  ran  into 
and  over  him  was  an  extra  train,  and  was 
not  on  any  regular  time  card,  and  bad  no 
regular  time  limit  known  to  the  appellee,  and 
he  had  no  notice  or  knowledge  of  tbe  run- 
ning of  said  train,  or  that  another  train  or 
extra  passenger  train  was  being  run  on  said 
tracks,  and  he  received  no  orders  or  direc- 
tions from  any  one  with  reference  to  any 
extra  train;  that  tbe  conductor  io  charge 
of  the  Erie  train  bad  no  notice  or  knowledge 
or  orders  with  reference  to  tbe  running  of 
this  extra  train  at  the  time  be  reached  tbe 
signal  station  on  which  tbe  appellee  was 
struck,  and  only  received  such  notice  wben 
bis  train  was  starting  to  leave  that  point, 
and  no  notice  was  ever  given  tbe  appellee. 
There  were  further  averments  relating  to  tbe 
damages  sustained  by  the  appellee.  It  was 
alleged  that  the  Western  Company  "careless- 
ly and  negligently  omitted  to  give  the  plaintiil 
any  orders  as  to  tbe  running  of  said  extra 
passenger  train";  that  tbe  Monon  Company 
"carelessly  and  n^ligently  ran  said  train 
at  a  high  rate  of  speed  wben  approaching 
said  signal  station,  and  carelessly  and  negli- 
gently ran  their  said  train  over  and  against 
this  plaintiff,  without  having  any  orders  or 
direction  or  signal  to  cross  over  the  tracks 
at  the  signal  station,  and  without  having  any 
signal  giving  that  compkny  the  right  to  mn 
on  said  semaphore  or  distance  switch,  bnt 
carelessly  and-  negligently  ran  its  said  loco- 
motive and  cars  against  the  plaintiff,  and 
against  the  car  in  which  this  plaintiff  was  at 
that  time,  without  having  received  any  signal 
to  so  run  its  said  cars  and  locomotive,  and 
with  the  signal  at  said  station  turned  against 
the  running  of  its  said  train";  that  the  Erie 
Company  "so  negligently  ran  its  train  of  cars. 
and  permitted  the  same  to  be  and  remain  on 
said  tracks  at  tbe  time  when  said  passenger 
train  was  approaching,  and  carelessly  and 
negligently  managed  the  running  of  its  said 
train  in  such  a  manner  as  to  permit  it  to 
remain  on  said  tracks,  in  front  of  said  ap- 
proaching train,  after  the  engineer  and  con- 
ductor in  charge  of  said  train  had  been  noti- 
.fled  of  the  approach  of  said  passenger  train, 
for  the  period  of  about  two  minutes,  with- 
out'in  any  manner  notifying  this  plaintiff 
of  the  approach  of  said  train;  that  by  reason 
of  such  negligence  on  the  part  of  the  defend- 
ants herein,  and  tbe  carelessness  in  the  run- 
ning of  said  trains,  and  the  neglect  to  exe- 
cute and  deliver  the  proper  orders  for  the 
running  oi  said  trains,  tiie  plaintiff  herein 
received  the  injuries  stated,"  etc. 
The  appellants,  appearing  specially,  scpa- 
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rately,  and  seTerally,  "for  tbe  purposes  of 
contesting  the  Bufflclency  of  the  summons 
and  service  and  return  thereon  only,"  filed 
a  verified  motion  to  qnash  the  summons  and 
return  thereof,  alleging  that  the  action  was 
brought  against  their  raihroad  corporations; 
that  these  defendants  had  no  connection  with 
each  other,  except  such  as  one  company  has 
with  another  in  usual  traffic  and  business 
connections;  tjaat  the  action  was  not  on  con- 
tract, but  was  in  tort;  that  the  appellants  or 
neither  of  them  ran  through  Huntington 
county,  and  had  no  office  or  agents  In  that 
county;  that  the  only  summons  or  service 
upon  the  Monon  Company  was  a  return  of 
service  on  an  agent  of  that  company  at  Ham- 
mond, Ind. ;  that  the  only  service  of  summons 
on  the  Western  Company  was  service  on  a 
railroad  telegraph  operator  at  the  same  place; 
and  that  a  summons  and  return  upon  the 
appellants  did  not  give  jurisdiction  over  the 
parties  and  subject-matter  in  the  court  bC' 
low.  The  appellee,  treating  this  motion  as 
a  plea  to  the  Jurisdiction  of  the  court,  de- 
murred to  it,  and  the  demurrer  was  sustained. 

The  objection  which  it  was  thus  sought 
to  raise  did  not  relate  to  the  form  of  the 
aommons  or  the  manner  of  service  shown 
by  the  return,  but  was  an  objection  that  as 
to  each  of  the  appellants  the  action  against 
It  was  brought  in  the  wrong  county.  Such 
objection,  if  not  taken  by  answer  or  demurrer, 
is  to  be  deemed  as  waived.  Section  346, 
Bums'  Ann.  St  1901 ;  Eel  River  Co.  v.  State 
ex  rel.,  etc.,  14S  Ind.  231,  42  N.  B.  617;  Globe 
Accv  Ins.  Co.  V.  Reid;  19  Ind.  App.  203,  218, 
47  N.  E.  947,  49  N.  B.  291.  No  objection 
was  made  in  ^e  plea  to  the  bringing  of  the 
action  in  Huntington-  county  against  the  Erie 
Company.  The  action  against  that  company 
bdlng  properly  brought  in  that  county,  process 
might  properly  be  sent  for  service  on  the  ap- 
prilants  in  another  county,  if  the  appellants 
were  properly  joined  with  the  Erie  Company 
aa  defenda,nt8;  that  is,  if  the  complaint  show- 
ed facts  which  not  only  rendered  the  appelT 
lants  liable  to  the  appellee  for  his  injury,  but 
which  also  rendered  the  Erie  Company  like- 
wise liable,  and  which  authorized  the  joining 
of  the  appellants  as  defendants  with  the  Erie 
Company.  The  action  of  the  court  In  sus- 
taining the  demurrer  to  the  plea  is  to  be  con- 
sidered with  reference  to  the  complaint  on 
file  when  the  court  made  its  ruling  upon  the 
demurrer  to  the  plea,  without  reference  to 
subsequent  developements  in  the  cause. 

The  complaint  then  on  file,  the  substance 
of  which  we  have  set  forth,  showed  a  cause 
of  action  at  common  law  against  all  of  the 
defendants  for  a  single  injury  Inflicted  at 
one  time  by  the  collision  of  the  engine  of  the 
Monon  Company  with  the  train  of  the  Elrle 
Company :  and,  while  It  was  not  shown  that 
any  particular  alleged  negligent  act  or  omis- 
sion was  the  act  or  omission  of  all  the  de- 
fendants Jointly,  It  was  shown  that  the  de- 
fendants were  all  using  the  same  railroad 


track  and  operating  under  common  rules, 
and  that  negligent  conduct  of  all  at  the  same 
time  and  place  combined  and  concurred  in 
causing  the  single  injury.  They  were  acting 
in  concert  in  the  use  of  the  track,  and,  though 
they  did  not  conduct  themselves  negligently 
by  preconcert,  yet  it  was  by  their  united  negli- 
gent acts  and  omissions  that  the  appellee 
was  damaged.  In  such  case  he  might  sue 
one  or  all  for  the  resulting  injury.  Sherman 
&  R.  Neg.  {  122;  Colegrove  v.  New  York,  etc., 
R.  Co.,  20  N.  T.  492,  75  Ajn.  Dec.  41&  After 
the  ruling  upon  this  plea, 'the  appellee  A^^  & 
second  paragraph  of  complaint  The  appel- 
lants demurred  to  each  paragraph  of  the  com- 
plaint for  want  of  sufficient  facts,  and  the  de- 
murrer was  overruled. 

In  the  second  paragraph,  after  allegations 
relating  to  the  corporate  character  and  the 
business  of  the  defendants,  and  stating  where 
the  lines  of  railway  of  the  defendants  re- 
spectively ran,  and  showing  that  the  defend- 
ants were  Jointly  using  the  lines  of  the  West- 
ern Company,  it  was  further  alleged  that  on 
August  16,  1902,  the  apipellee  was  in  the  em- 
ploy of  the  Erie  Company  as  brakeman  on 
one  of  its  trains  of  cars,  which  was  being 
run  from  Chicago  over  the  lines  of  the  West- 
ern Company;  that  he  was  performing  the 
duties  of  brakeman  on  that  train,  and  was 
acting  under  the  orders  of  the  Western  Com- 
pany, from  which  all  orders  for  the  running 
of  trains  from  Chicago  to  Hammond  were  re- 
ceived; that  said  train  had  proceeded  on  its 
way  from  Chicago,  and  had  reached  a  point 
on  the  line  of  the  Western  Company  near  the 
State  Line,  a  signal  Btati<m  on  that  railway 
line,  and  had  received  the  target,  and  had 
run  the  train  within  the  semaphore,  and  the 
train  had  stopped  to  receive  orders  for  the 
purpose  of  continuing  forward  to  its  destina- 
tion; that  on  that  day  the  Monon  Company 
was  running  one  of  its  trains  fron^  Chicago 
over  the  same  line  and  under  orders  from  the 
same  company  as  the  Erie  Company;  that 
both  of  these  trains  were  being  run  in  the 
same  dire^on  and  on  the  same  Une  of  track ; 
that, while  they  were  b^g  so  run  and  operat* 
ed,  and  while  the  appellee  was  engaged  in  the 
line  of  his  duty  as  brakeman  on  the  train  of 
the  Erie  Company,  the  train  of  the  Monon 
Company  run  into  and  over  and  on  the  cars  of 
the  Erie  Company,  and  into  and  over  the  car 
on  which  the  appellee  was,  and  crushed, 
maimed,  and  bruised  bim,  etc.,  stating  his 
Tarlous  Injuries.  Next  in  this  paragraph 
were  the  only  charges  of  negligence  in  any 
acts  or  omissions,  in  the  closing 'portion  of 
the  pleading,  as  follows:  "That  his  said  in- 
Jury  was  caused  by  the  carelessness  of  said 
railroad  companies,  these  defendants,  in  the 
running  of  their  said  trains,  and  In  their 
neglect  and  carelessness  in  giving  and  re- 
ceiving and  executing  orders  for  the  running 
of  said  trains,  and  in  the  careless  and  negli- 
gent manner  that  said  trains  were  run  and 
left  standing  on  the  tracks  of  said  defend- 
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ants'  railroad,  and  the  neglect  of  said  defend- 
ants to  observe  the  targets  and  danger  slg^ 
nals,  and  In  the  running  of  said  trains  at  a 
high  and  nngovemable  rate  of  speed  when  ap- 
proaching the  said  target  station  and  signal, 
and  not  having  thetr  said  trains  under  con- 
trol when  approaching  said  target  and  signal 
station,  and  to  the  Injury  of  this  plaintiff  In 
the  sum  of,"  eta  In  this  closing  portion  of 
the  pleading  each  and  all  of  the  acts  and 
omissions  there  characterized  as  negligent  are 
charged  against  al)  the  defendants  without 
discrimination.  Ko  act  or  omisMon  is  here 
directly  alleged  or  charged  against  any  one 
or  all  of  the  defendants,  and  the  general  and 
indefinite  averments  attributing  negligence 
do  not  even  refer  by  way  of  recital  to  any 
other  averments  making  such  necessary  direct 
charges. 

The  railroad  companies  were  authorized 
by  their  corporate  frandiises  to  run  trains, 
and  they  could  not  therefore  be  negligent 
merely  "in  the  running  of  their  trains."  It  is 
nowhere  alleged  that  they,  or  either  of  them, 
negligently  did  or  omitted  anything  relating 
to  the  running  of  trains,  or  negligently  ran  a 
train  upon  the  appellee,  or  upon  the  car  In 
which  he  was  when  injured.  It  Is  not  stated 
what  orders  were  given  or  received  or  ex- 
ecuted, nor  that  any  orders  were  negligently 
given,  or  negligently  received,  or  negligently 
aecut^  nor  does  it  appear  in  what  respect 
there  was  negligence  In  the  giving  or  the 
receiving  or  the  executing  of  any  orders.  Itl« 
not  made  to  appear  in  what  respect  tiie 
trains  were  negligently  "run  and  left  stand- 
ing," nor  Is  it  Alleged  that  any  train  or 
trains  were  negligehtly  run  and  negligently 
left  standing.  It  Is  said  In  the  former  por- 
tion of  the  pleading  that  the  Erie  Company 
bad  received  the  target;  and  had  run  the 
train  on  wldch  the  appellee  was  acting  as 
brakeman  within  the  semaphore,  and  that 
Ote  train  had  stopped  to  receive  ordras.  No 
negligence  Is  In  this  connection  attributed 
to  any  of  the  defendants,  and  in  the  closing 
portion  quoted  no  reference  is  made  to  the 
running  or  stopping  before  mentioned  la  the 


pleading,  so  as  to  Identify  irhat  was  before 
alleged  with  the  running  and  leaving  stand- 
ing mentioned  as  having  been  done  in  a  negli- 
gent and  careless  manner.  It  is  nowhere  In 
the  complaint  directly  alleged  that  the  de- 
fendants, or  either  of  them,  neglected  or 
even  failed  to  observe  the  targets  and  sig- 
nals, nor  is  there  any  statement  as  to  what 
targets  and  danger  signals  there  were  which 
might  liave  been  observed,  but  wa«  not. 
It  is  not  directly  alleged  in  ttie  pleading 
that  the  defendants  or  any  of  them  ran 
"said  trains"  or  any  train  at  a  high  and 
nngovemable  rate  of  npeei,  or  did  not  have 
"said  trains"  or  any  partlcniar  train  nnder 
control. 

When  a  complaint  Is  seasonably  atta^ed 
by  demurrer  for  want  of  sufficient  facta,  and 
the  demurrer  is  overruled,  the  pleading  must 
be  construed  In  this  court  with  reference  to 
the  legislative  requirement  that  it  shall  con- 
tain a  statement  of  the  facts  constituting  the 
cause  of  action;  and  we  are  not  at  liberty 
to  indulge  those  ihtendments  which  are  al- 
lowed after  verdict  to  cure  a  defective  com- 
plaint The  demuiTing  party  has  a  right  to 
correct  ruling  by  the  trial  court;  and  the 
deprivation  of  such  right  may  be  remedlea 
on  appeal.  It  cannot  be  held  that  the  second 
paragraph  comes  within  the  requirements 
heretofore  enforced  tn  such  cases.  See  Pitts- 
burgh, etc.,  R.  C!o.'v.  Conn.,  104  Ind.  64,  S 
N.  E.  636;  Corporation  of  Bluflfton  t.  Ma- 
thews, 92  Ind.  213;  Harris  T.  The  Board, 
etc,  121  Ind.  299,  23  N.  B.  92-  Baltimore,  etc, 
R.  Co.  V.  Young,  146  Ind.  374, 48  N.  E.  479 ;  Ohio, 
etc.,  B.  Co.  V.  Engrer,  4  Ind.  App.  261,  30  N.  K. 
024;  Lake  Erie,  etc.,  R.  Co.  ▼.  Mlkesdl.  23 
Ind.  App.  395,  55  N.  B.  488;  South  Chicago, 
etc.,  R.  Co.  V.  Moltrum,  26  Ind.  App.  550, 
60  N.  B.  361;  Toledo,  etc,  R.  C6.  t.  Beery. 
31  Ind.  App.  656,  68  M.  B.  702;  City  of 
Hammond  v.  Wlnslow,  83  Ind.  Ai>p.  92,  70 
N.   E.   819. 

Judgment  against  the  appellants  reversed. 
and  cause  remanded,  with  Instmctlon  to  sa»- 
taln  the  demurrer  of  the  aiT'Cllants  to  tba 
second  paragraph  of  the  complaiiib 
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(2U  III.  aST) 
WAQG  rt  «L  T.  PBJOPLB  «x  rel.  HAN- 
BBRO,  County  Treasorer. 
(Supreme  Court  of  IllinoiB.    Dec.  20,  1905.) 

MUNIOIPAX    COBPOBATIONS— SPKCIAL    AB8«S8- 
mCNT— JUDOUEKT    OF    SALB. 

The  pendency  of  the  original  assessment 
proceedings,  at  tine  time  a  proceeding  to  con- 
firm a  new  assessment  is  taken,  is  a  defense 
which  comes  too  late,  when  urged  on  an  appli- 
cation for  judgment  of  sale  for  the  new  assess- 
ment. 

Appeal  from  Cook  County  Court;  Orrln 
N.  Carter,  Judge. 

Action  by  the  people,  on  the  relation  of 
Jobn  J.  Hanberg,  county  treasurer,  against 
B.  R.  Wagg  and  others.  Judgment  for 
plaintiff,  and  defendants  appeal.    AfOrmed. 

George  W.  Wilbur  and  Ira  J.  Geer,  for 
appellants.  Robert  Redfleld  and  Frank 
Johnston.  Jr.  (James  Hamilton  Lewis,  Corp. 
Connsel,  of  counsel),  for  appellee. 

WILKIN,  J.  At  the  June  term,  1905,  of 
the  county  court  of  Cook  county,  the  ap- 
pellee, as  ex  officio  county  collector,  made 
application  for  judgment  and  order  of  sale 
against  appellants'  property  for  delinquent 
special  assessments  for  paving  Evanston 
avenue  tt&m  North  Plfty-Nlnth  street  to 
LAwrenee  avenue,  in  the  city  of  Chicago. 
Objections  were  filed  on  behalf  of  appel- 
lants, which  were  overruled  and  judgment 
entered.  The  main  contention  of  appellants 
la  that  the  county  court  had  no  Jurisdiction 
1»  entertain  the  application  for  the  judg- 
ment of  sale,  for  the  reason  that  the  ordi- 
nance which  was  the  basis  of  the  assessment 
and  confirmation  proceedings  Is  void. 

'On  February  1,  1897,  an  assessment  was 
made  for  said  improvement,  bnt  the  judg- 
ment of  confirmation  was  reversed  by  this 
conrt  as  to  certain  pieces  of  property  as- 
sessed. Afterward  a  new  assessment  was 
made,  based  npon  the  allegations  In  the 
petition  and  ordinance  that  by  reason  of  the 
setting  aside  of  the  judgment  of  confirma- 
tion In  the  original  proceedings  the  assess- 
ment could  not  be  collected  under  sncb 
original  proceedings  and  that  a  new  assess- 
ment had  becoime  necessary.  Appellants 
claim  that  the  original  proceeding  was  still 
pending  at  the  time  of  the  application  for 
the  scSwnd  judgment  of  confirmation,  and 
that  the  connty  court  bad  no  jurisdiction 
to  enter  a  second  judgment  while  the  first 
was  still  i>ending.  Section  66  of  chapter 
2i,  p.  406,  Hard's  Rev.  St  1903,  provides 
that  upon  application  for  judgment  of  sale 
upon  an  assessment  no  defense  or  objection 
Bball  be  made  or  heard  which  might  have 
been  Interposed  In  the  proceedings  for  the 
making  of  such  assessment,  and  no  errors 
In  tbe  pro<!eedlngs  not  affecting  the  power 
of  the  court  to  entertain  and  consider  the 
petition  shall  be  deemed  a  defense  to  tbe 
application  for  judgment  and  order  of  sale. 
In  tbe  case  of  People  v.  Fuller,  204  111.  290, 
76N.B.-<52 


68  N.  B.  371,  the  question  presented  for  de- 
cision was  whether  or  not  judgment  of  con- 
firmation of  a  prior  assessment  for  tbe  same 
Improvement  under  a  previous  ordinance 
could  be  pleaded  In  bar  on  an  application 
for  judgment  and  order  of  sale  under  the 
second  ordinance.  We  there  held  that  the 
defense  sought  to  be  interposed  should  have 
been  made  at  the  time  of  the  application  for 
confirmation  of  the  assessment,  and  was  not 
a  proper  defense  upon  application  for  judg- 
ment of  sale.  No  reason  Is  shown  why  the 
facts  of  this  case  are  not  within  the  rule 
there  announced. 

It  is  conceded  that  the  proceedings  for 
the  levy  of  the  last  assessment  were  In  strict 
compliance  with  all  of  the  provisions  of  the 
statute.  Tbe  appellants  received  notice  that 
the  assessment  roll  had  been  made  and  that 
at  a  certain  term  of  court  all  objections 
wonld  be  heard.  By  this  notice  tbe  conrt 
obtained  jurisdiction  of  the  persons  of  all 
of  appellants,  and  under  the  statute  bad 
Jurisdiction  of  the  subject-matter  of  tbe  suit. 
The  appellants  at  that  time  knew  of  the  ex- 
istence of  the  prior  assessment  It  was  not 
a  matter  which  has  arisen  since  tbe  con- 
firmation. They  could  have'  appeared  and 
availed  themselves  of  any  rights  which  they 
had  In  defense  of  tbe  confirmation.  Having 
failed  to  do  so,  under  the  provisions  of  the 
statute  and  repeated  decisions  of  this  court 
they  were  barred  from  insisting  upon  those 
defects  at  tbe  time  of  the  application  for 
judgment  of  sale.  Tbe  defect  was  one  which 
did  not  go  to  the  jurisdiction  of  the  court 
and  therefore  tbe  connty  court  committed 
no  error  In  overruling  the  objections  Inter- 
posed. 

We  find  n«  reversible  error  In  the  record, 
and  the  Judgment  of  tbe  county  court  will 
be  affirmed. 

Judgment  affirmed. 


(218  III.  140) 

BDDLBMAN  v.  FASIO. 
(Supreme  0)nrt  of  Illinois.    Dec  20,  1906.) 

AFFXAI,  —  JxTBISOICnoIf  —  GbOURDB— DXTKB- 

HiRATiOH  or  Fbeehold. 

A  suit  to  have  a  deed  absolute  In  form 
declared  to  be  a  mortgage  and  to  permit  re- 
demption, involving  as  incidental  to  the  relief 
asked  a  cancellation  of  a  deed  by  the  mortgagee 
to  a  third  person,  does  not  involve  a  freehold, 
and  an  appeal  will  not  He  to  tbe  Supreme 
C!ourt  from  a  decree  granting  relief. 

[Ed.  Note. — For  cases  in  point  see  voL  18, 
Ctent  Dig.  0>urt8,  I  571.] 

Appeal  from  (Circuit  Ooort,  Union  <3oanty; 
A.  K.  Tickers,  Judge. 

Bill  by  George  W.  Smith  against  Ida  M. 
Browning,'  In  which  Amaud  A.  Faslg  was 
substituted  as  complainant  and  Dora  R.Bd- 
dleman  as  defendant  From  a  decree  In  favor 
of  complainant  defendant  appeals.  Dismissed. 

This  was  a  bill  filed  In  the  drcnlt  court  of 
Union  county  seeking  to  have  a  deed  absolute 
on  its  face  declared  to  be  a  mortgaige  and  to 
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permit  a  redemption  therefrom.  The  bill 
waa  originally  filed  by  one  George  W.  Smith 
against  Ida  M.  Browning,  who  was  defaulted. 
On  petition  of  appellant,  who  claimed  to  be 
the  owner  of  the  premises  In  controTersy  un- 
der an  unrecorded  deed  made  by  Mrs.  Brown- 
ing prior  to  filing  the  bill,  she  was  permitted 
to  come  in  and  defend.  While  the  litigation 
was  pending,  the  appellee  purchased  Smith's 
alleged  equity  of  redemption  and  became  com- 
plainant by  substitution.  The  trial  court 
found  that  the  transaction  between  Smith  and 
Mrs.  Browning  was  a  mortgage  and  that  ap- 
pellant bad  notice  of  that  fact  at  the  time 
the  premises  were  conveyed  to  her,  and  a 
decree  was  entered  permitting  a  redemp- 
tion. A  motion  was  made  to  dismiss  the  ap- 
peal on  the  ground  that  a  freehold  was  not 
Involved,  and  therefore  this  court  was  with- 
out Jurisdiction,  which  was  reserved  until  the 
hearing. 

David  W.  Karraker,  for  appellant  James 
Lingle,  for  appellee. 

HAND,  J.  (after  stating  the  facts).  In  the 
case  of  Lynch  v.  Jackson,  123  111.  360,  14  N. 
E.  697,  which  was  a  bill  to  redeem,  framed  on 
the  theory  that  a  deed  made  by  Lynch  to 
Jackson,  though  absolute  In  form,  was  never- 
theless a  mortgage,  an  appeal  direct  to  this 
court  was  dismissed,  and  the  court  say  (page 
361  of  123  111.,  page  697  of  14  N.  E.):  "On  the 
theory  on  which  the  bill  is  framed,  that  the 
deed  from  complainant  to  Jackson  is  only 
a  mortgage.  It  follows  the  title  to  the  mort- 
gaged premises  Is  not  Involved  In  the  litiga- 
tion, for  the  obvious  reason  the  payment  of 
the  indebtedness  secured  discharges  the  mort- 
gage Hen,  and  the  appeal  should  have  been 
taken.  In  the  first  instance,  to  the  Appellate 
Court"  This  reasoning  was  followed  In 
Klrchoff  y.  Union  Mutual  Life  Ins.  Co.,  128  UL 
199,  20  N.  E.  808,  which  was  a  bill  seeking  a 
decree,  as  in  this  case,  declaring  a  certain 
deed  absolute  on  Its  face  to  be  but  a  mortgage 
and  that  appellant  be  allowed  to  redeem,  and 
the  appeal  was  dismissed.  In  Adamski  v. 
Wleczorek,  181  UI.  361,  54  N.  B.  1034,  the 
foregomg  cases  were  cited  with  approval,  al- 
though it  was  contended  that  they  were  not 
In  point  for  the  reason  that  the  decree  would 
necessitate  the  setting  aside  of  a  deed  made  by 
the  grantee  in  the  deed  alleged  to  be  a  mort. 
gage,  to  a  third  person ;  but  the  court  held  that 
the  deed  to  the  third  person  was  made  pending 
the  litigation,  and  that  when  the  court  found 
and  decreed  that  defendant  in  error  was  en- 
titled to  redeem,  the  mere  fact  that  the  deed 
to  the  third  party  was  set  aside  as  a  cloud 
on  the  title  did  not  change  the  character  of 
the  bill  or  the  relief  sought  The  setting 
aside  of  the  deed  was  a  mere  incident  to  the 
right  of  redemption  sought  In  the  bill,  and 
it  bad  no  bearing  on  the  real  question  in  con- 
troversy betweoi  the  parties.  It  Is  contend- 
ed in  this  case  that  appellant  bad  actual  no- 
tice of  the  nature  of  the  transaction  between 
Smith  and  her  grantor,  and  the  trial  court 


so  found.  In  the  Adamski  Case,  mipctL,  the 
notice  to  the  subsequent  purchaser  was  by 
lis  pendens.  In  this  case  It  was  actual  notIc& 
Aside  from  the  nature  of  the  notice  we  are 
unablQ  to  distinguish  the  cases,  and  are  of 
the  opinion  that  under  the  authorities  above 
cited  this  court  has  no  Jurisdiction  to  enter- 
tain this  appeal. 

The  appeal  must  be  dismissed. 

Appeal  dismissed. 


(218  111.  Ut) 

R.  &  C.  GROSSE  V.  PEOPLE  ex  rel.  KUCH, 

County  TreasuKr. 

(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Taxation— LiAbiUTT   of   Schooi;   Pbop- 

EBTT. 

Const  1870,  art  8,  5  2,  requiring  all  prop- 
erty donated  or  received  for  schools  to  be  lialtli- 
fully  applied  to  the  objects  for  which  it  was 
given  or  granted,  does  not  extend  to  gifts  or 
grants  made  subsequent  to  the  adoptioa  of  the 
Constitution,  but  refers  only  to  those  made 
previously,  and  particularly  to  those  received 
from  the  United  States  sovernment;  and  prop- 
erty acquired  by  school  trustees  by  foredoong 
a  school  fund  mortgage  is  not  exempt  from 
taxation  or  special  assessment  under  said  sec- 
tion, unless  it  is  shown  that  the  money  loaned 
on  the  mortgage  was  received  by  the  trnstees 
prior  to  the  adoption  of  the  Constitution. 

2.  Sam»— Emmptiows— What  Pbopkbty  Ex- 
empt. 

The  revenue  act  (Hurd's  Rev.  St  1903, 
art  12,  {  6),  providing  that  fands  derived  from 
the  sale  of  school  lands  or  from  the  sale  of  any 
real  estate,  or  property  taken  on  any  judgment 
or  for  any  debt  due  to  the  principal  of  any 
township  or  county  fund,  sliall  constitute  a 
part  of  the  principal  of  such  fund  and  shall 
not  be  disbursed  for  any  purpose,  etc.,  does 
not  exempt  the  property  therein  mentioned 
from  taxation  or  special  assessment 

Error  to  Monroe  County  Court;  Paul  OL 
Brey,  Judge. 

Application  by  the  people,  on  the  relaticm 
of  Thomas  Rnch,  county  treasurer,  for  Judg- 
ment and  order  of  sale  against  lands  for 
drainage  assessments  against  R.  &  CL  Groaae. 
There  was  a  Judgment  and  order  of  sale,  and 
R.  &  O.  Grosse  bring  error.    Affirmed. 

This  Is  a  writ  of  error  sued  out  to  review 
a  record  of  the  county  court  of  Monroe  coun- 
ty. The  facts  are  as  follows:  In  1883  one 
James  Canniff  was  the  owner  of  certain  lands 
in  Monroe  county.  On  July  9th  of  that  year 
he  borrowed  (1,000  from  the  trustees  of 
schools  of  one  of  the  townships  of  that  coun- 
ty. The  money  was  a  part  of  the  public 
school  fund  of  the  township,  but  the  source 
from  which  It  was  derived  is  not  disclosed  by 
the  evidence.  To  secure  this  loan  Canniff  ex- 
ecuted a  mortgage  to  the  trustees  on  fals 
lands.  Subsequently  this  mortgage  was  fore- 
closed, and  the  property  was  purchased  at  the 
sale  by  the  said  trustees  for  the  amount  of  the 
debt  and  costs.  Thereafter,  In  1888,  a  deed 
was  executed  and  delivered  by  the  master  In 
chancery  conveying  the  premises  to  the  trus- 
tees, and  they  held  the  legal  title  until  Octo- 
ber 1,  1898,  when  they  conveyed  the  lands  to 
the  plalntlfls  In  error.  These  lands  are  lo- 
Digitized  by  V^iOOQ  IC 
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cated  wltbln  the  boundaries  of  a  drainage 
district  wblcb  was  organized  in  1884.  As- 
sessments for  drainage  purposes  made  by  the 
drainage  district  upon  these  lands  during  the 
time  the  legal  title  was  held  by  the  trusteefl 
of  schools  have  never  been  paid.  The  county 
collector  of  Monroe  county  applied  to  the 
county  court,  at  the  June  term,  1004,  for  Judg- 
ment and  order  of  sale  against  said  lands  for 
the  assessments  above  mentioned.  The  plain- 
tiffs In  error  appeared  and  filed  objections  to 
the  application  so  mad&  The  first  objection 
was  that  the  lands  are  described  so  imper- 
fectly that  they  cannot  be  located.  The  sec- 
ond and  last  objection  was  that  at  the  time 
the  assessments  were  made  the  lauds  consti- 
tuted a  part  of  the  school  funds  of  township  6 
S.,  range  9  W.,  in  Monroe  county,  and  were 
for  that  reason  exempt  from  taxation  and 
special  assessment,  and  that  the  assessments 
fio  made  by  the  drainage  district  against  the 
lands  were  and  are  therefore  void.  The  ob- 
jections were  overruled  by  the  county  court, 
which  entered  Judgment  and  order  of  sale 
against  the  property  for  the  amount  of  the 
assessments^  The  second  objection  above 
mentioned  is  the  only  one  relied  upon  in  this 
court  by  the  plaintiffs  in  error  for  a  reversal 
of  the  Judgment  entered  below. 

Charles  Morrison  and  Dill  &  Pflngsten,  for 
plaintiffs  In  error.  Winkelmann  &  Ogle,  for 
defendant  in  error. 

SOOTT,  3.  (after  stating  the  facts).  The 
only  question  arising  upon  the  record  and  as- 
signments of  error  in  this  case  is  whether  the 
assessments  made  by  the  drainage  district  up- 
on the  lands  in  question,  while  they  were  a 
part  of  the  township  school  fund,  were  void. 
It  has  been  held  by  this  court  that  the  school 
section  In  each  township,  granted  by  the 
United  States  to  the  state  for  the  use  of  the 
inhabitants  of  such  township  for  the  use  of 
schools,  so  long  as  it  remains  a  part  of  the 
school  fund,  is  exempt  from  taxation  and 
special  assessment,  and  that  this  exemption 
extends  to  property  exchanged  for  the  school 
section  or  representing  its  proceeds.  City  of 
Chicago  V.  people,  80  111.  884 ;  People  t.  Trus- 
tees of  Schools,  118  111.  52,  7.N.  E.  262;  Peo- 
ple V.  City  of  Chicago,  216  111.  537,  75  N.  BJ. 
239.  This  exemption  is  not  placed  upon  any 
language  of  the  statutes  or  the  Constitution 
expressly  relieving  such  property  from  taxa- 
tion, but  upon  the  ground  that  section  2  of 
article  8  of  the  Constitution  of  1870  prohibits 
the  depletion  of  the  fund  resulting  from  such 
grant  by  taxation  or  special  assessment ;  and 
plaintiffs  in  error  contend  that  there  is  no 
reason  why  the  constitutional  provision  does 
not  equally  protect  property  arising  from 
other  sources. 

The  section  of  the  Constitution  referred  to 
reads  as  follows:  "All  lands,  moneys,  or  oth- 
er property,  donated,  granted  or  received  for 
schools,  college,  seminary  or  university  pur- 
poses, and  the  proceeds  tber^f,  shall  be  faith- 


fully applied  to  the  objects  for  which, such 
gifts  or  grants  were  made."  From  an  inspec- 
tion of  this  section  it  is  apparent  that  it  ap- 
plies only  to  gifts  or  grants  made  prior  to  the 
adoption  of  the  Constitution  of  1870.  Its  lan- 
guage plainly  indicates  that  lands,  money, 
and  other,  property  had  been  theretofore  do- 
sated,  granted,  and  received  for  schools,  col- 
lege, seminary,  and  university  purposes,  and 
directs  that  such  gifts  or  grants  shall  be 
faithfully  applied  to  the  objects  for  which 
they  were  made;  and  when  it  is  considered 
that  the  federal  government  had,  prior  to  the 
adoption  of  the  Constitution  of  1870,  granted 
section  16  in  each  township,  or  lands  equiva- 
lent thereto,  to  the  state  for  the  use  of  the 
inhabitants  of  such  township  for  the  use  of 
schools,  and  had  also  granted  lands  and  do- 
nated funds  to  the  state  for  the  establishment 
and  maintenance  of  a  state  college  or  univer- 
sity and  for  the  founding  and  support  of  a 
state  seminary,  it  becomes  apparent  that  the 
section  of  the  Constitution  had  reference,  pri- 
marily, to  these  gifts  and  grants  from  the 
federal  government  It  manifestly  does  not 
extend  to  gifts  or  grants  made  subsequent 
to  the  adoption  of  the  Constitution,'  and  since 
the  record  in  this  case  does  not  show  that 
the  mon^  loaned  to  Canuiff  was  mon^  re- 
ceived by  the  trustees  prior  to  August  8, 
1870,  it  will  not  be  presumed  to  have  been 
so  received,  for  the  reason  that  it  was  incum- 
bent upon  the  plaintiffs  in  error  to  bring  their 
property  clearly  within  the  provision  under 
which  they  claimed  it  exempt  from  the  assess- 
ments. In  the  matter  of  Swigert,  119  111.  83, 
6  N.  B.  469 ;  McCulIough  v.  Board  of  Review, 
183  111.  373,  65  N.  B.  685:  In  re  Walker,  200 
111.  566.  66  N.  B.  144.  It  follows  that  the 
cases  first  above  cited  are  not  applicable  to 
the  case  at  bar,  and  that  the  property  in  ques- 
tion Is  not  protected  from  special  assessment 
by  the  constitutional  provision  above  quoted. 
Plaintiffs  in  error  also  urge  that  the  lands 
were  exempt  under  section  6,  art  12,  c.  122, 
Hurd's  Rev.  St  1908,  which  provides  that  the 
funds  derived  from  the  sale  of  section  16, 
"or  from  the  sale  of  any  real  estate  or  other 
property  taken  on  any  Judgment  or  for  any 
debt  due  to  the  principal  of  any  township  or 
county  fund,  and  all  other  funds  of  every 
description,"  shall  constitute  a  part  of  the 
principal  of  the  township  or  county  fund, 
and  no  such  part  shall  be  distributed  or  ex- 
pended for  any  purpose  whatever,  but  shall 
be  loaned,  etc.,  and  that  the  rents,  interest 
issues  and  profits  arising  from  said  principal 
shall  be  dlstrilwted  as  provided  by  law,  etc. 
That  section  does  not  in  terms  purport  to 
relieve  the  property  therein  mentioned  from 
taxation  or  special  assessment,  and  hence  it 
will  not  be  construed  to  have  such  effect. 
The  law  is  well  settled  that  an  exemption 
cannot  be  raised  by  implication,  but  the  inten- 
tion to  relieve  from  the  burden  of  taxation  • 
must  appear  affirmatively.  In  re  Walker, 
supra.  We  therefore  hold  that  the  section 
of  the  statute  referred  to  did  not  exempt  tll^ 
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lands  In  question  from  tbe  special  assess- 
meats.  In  the  case  of  City  of  Chicago  y.  City 
of  Chicago,  207  Ul.  37,  69  N.  E.  580,  this 
court  held  that  school  property  In  tbe  dty  of 
Chicago,  not  being  part  of  section  16  nor 
acquired  with  funds  derived  therefrom,  was 
not  exempt,  either  under  the  constitutional 
provlalcm  above  quoted  or  under  section  6 
of  article  12,  supra,  of  the  statutes,  from  a 
special  assessment  which  was  levied  for  tbe 
purpose  of  paving  tbe  street  upon  wbicb  the 
school  property  abutted.  Part  of  that  prop- 
erty was  used  for  school  purposes,  part  wafl 
vacant,  and  tbe  remainder  was  occupied  by 
buildings  from  which  rents  and  profits  were 
received.  It  was  there  held  that  there  was 
no  distinction  between  the  property  used  for 
school  purposes  and  that  which  was  vacant, 
so  far  as  the  liability  for  special  assessment 
was  concerned.  There  was  no  material  dis- 
tinction between  that  case  and  the  one  at  bar. 
The  property  here  In  question  was  liable  to 
assessment  for  drainage  purposes  while  con- 
stituting a  part  of  the  school  fund,  and  the 
court  below  did  not  err  In  overruling  the 
objections  and  entering  a  judgment  and  order 
of  sale  for  tbe  special  assessments. 

The  judgment  of  tbe  counl7  court  will  be 
affirmed. 

Judgment  affirmed. 


(218  111.  348) 
STONE  et  al.  v.  CITY   OF  OHICAGKX 

HATTERMAN    et    al.    v.    SAME. 

(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

MUNIOIPAI.   COBPOBA.TION8— Sfcciai,   AeSESS- 

HSNTS— Appeal. 

A  writ  of  error  to  review  a  levy  under  a 
supplemental  assessment,  under  Hurd's  Rev. 
St  1903,  c.  24,  §i  57,  58,  will  be  disnuBsed, 
where  the  affidavit  required  b^  section  96  has 
not  been  filed,  though  the  original  assessment 
proceeding  was  begun  before  the  provisions  of 
chapter  21  went  into  effect. 

Error  to  Cook  County  Court;  W.  H.  Hlne- 
bangh.  Judge. 

Actions  by  tbe  dty  of  Chicago  against 
Walter  H.  Stone  and  others,  and  by  the  city 
of  Chicago  against  William  E.  Hatterman  and 
and  others.  Judgment  for  plalntlfC  In  each 
action,  and  defendants  bring  error.  Dis- 
missed. 

On  March  24,  1902,  the  dty  of  Chicago  filed 
its  petition  in  the  county  court  of  Coolc  coun- 
ty for  a  supplemental  or  new  assessment, 
under  the  law  of  1897,  for  the  purpose  of 
collecting  the  unpaid  balance  of  the  cost  of 
improving  Hamlin  avenue  from  Chicago 
avenue  to  North  avenue.  This  is  the  fourth 
time  tbis  proceeding  has  been  before  this 
court  On  the  first  occasion  a  writ  of  error 
was  sued  out  to  reverse  the  original  Judg- 
ment of  confirmation,  upon  tbe  ground  that 
*  tbe  ordinance  was  insufficient  Under  that 
proceeding  tbe  Judgment  of  confirmation  was 
set  aside  and  tbe  cause  remanded.  Lingle  v. 
City  of  Chicago,  178  111.  628,  S3  N.  E.  366. 


Tbe  cause  was  redocketed,  and  on  May  8, 
1900,  objections  were  filed  and  the  caae  was 
submitted  to  the  court  Upoi)  hearing  tbe 
evidence  offered  tbe  court  sustained  tlie  ob- 
jections and  dismissed  the  petition.  In  1901 
tbe  petitioner  sued  oat  a  writ  of  anr,  and 
this  court  sustained  tbe  Judgment  of  tbe  coun- 
ty court  in  dismissing  tbe  peUtion.  City  of 
Chicago  V.  Sherman,  192  111.  576,  61  N.  E.  85a 
The  petitioner  on  March  24,  1902,  filed  « 
supplemental  petition,  based  on  a  new  or  sup- 
plemental ordinance  passed  by  tbe  dty  oonn- 
dl  on  February  17,  1902.  A  trial  was  bad 
under  the  new  petition,  and  objections  w^e 
again  sustained  by  tbe  county  court  and  the 
petition  dismissed.  This  order  of  the  county 
court  was  set  aside  by  this  court  and  tbe 
cause  remanded'  for  farther  proceedings. 
City  of  Chicago  v.  Sherman,  212  111.  498,  72 
N.  E.  896.  Tbe  cause  was  redoi^eted,  and  on 
a  ti4al  tlie  objectloos  were  overruled  and 
judgment  of  confirmation  was  entered.  Ttaia 
court  la  now  asked  to  review  the  latter  Jodg- 
ment 

George  W.  Wllber  and  Ira  J.  Geer,  for 
plaintiffs  in  error.  Robert  Redfield  and 
Frank  Johnston,  Jr.  (James  Hamilton  Lewis, 
Corp.  Counsel,  of  counsel),  for  defendant  in 
error. 

WILKIN,  J.  (after  stating  the  facts).  A 
motion  has  been  made  by  defendant  in  error 
to  dismiss  the  writ  of  error  for  failure  to  file 
the  affidavit  required  by  aecUoa  96  of  the  act 
of  1897.  Tbe  original  petition  for  the  first 
assessment  was  filed  under  the  spedal  aaseas- 
ment  law  of  1872:'  Under  section  46  Of  artlde 
9  of  that  act  (Lav^s  1871-72,  p.  2S6)  a  party 
aggrieved  had  tbe  right  to  a  writ  of  error 
without  tbe  statutory  notice  required  by  tbe 
act  of  1897 ;  but  on  July  1, 1897,  a  new  special 
assessment  law  went  into  efl'eet,  taking  the 
place  of  the  act  of  1872.  Section  96  of  tbe 
new  act  providied  that  in  every  case  there 
eball  be  filled  with  the  clerk  of  tbe  Supreme 
Court,  with  the  application  for  a  writ  of 
error,  an  affidavit  by  the  plalntlfF  In  errw, 
or  his  agent,  setting  forth  the  time  wboi  said 
warrant  as  to  such  property  was  returned 
delinquent  or  so  certified,  and  further  setting 
forth  that  tbe  person  to  whom  such  notice  of 
the  filing  of  the  assessment  roil  as  to  sndi 
property  was  given,  as  shown  by  tiie  record, 
did  not  receive  tbe  same  or  otherwise  learn  of 
tbe  pendency  of  the  proceedings  for  the  con- 
firmation of  said  assessment  until  less  than  10 
days  before  the  entering  of  default  against 
the  said  property  in  the  court  bdow.  Hurd's 
Rev.  St  1903,  p.  414,  c.  24,  g  96. 

Section  99  of  the  act  of  1897  provides  that 
the  laws  subsisting  at  the  time  of  tbe  taking 
effect  of  tbe  local  improvement  act  of  June 
14,  1897,  shall  continue  to  apply  to  all  pro- 
ceedings for  the  confirmation  of  spedal  as- 
sessments for  local  Improvements  which  were 
pending  in  any  court  of  the  state  at  the  time 
of  the  taking  effect  of  the  local  Improvement 
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act  of  June  14,  1887,  and  to  all  proceedingB 
for  the  collection  of  any  deficiency  under  post 
lerieB  already  made  under  any  laws  existing 
at  the  time  of  the  taking  effect  of  the  local 
Improvement  act  of  June  14,  1897 ;  also  to  ,all 
proceedings  for  new  aBsessments  made  In  lieu 
of  others  annulled  by  order  of  some  court 
before  the  act  concerning  local  Improyements 
of  June  14,  1897,  took  effect;  also  when  any 
installment  of  an  assessment  confirmed  under 
lirlor  acts  shall  mature,  proceedings  to  return 
the  same  delinquent  and  to  collect  the  same 
shall  conform  to  the  provisions  of  this  act; 
and  also  where  proceedings  for  local  improve- 
ments to  be  made  by  special  assessment  shal' 
have  been  Instituted  whoi  this  act  shall  take 
effect  and  the  assessment  provided  for  therein 
has  not  been  confirmed  by  any  court,  any 
future  proceedings  theretmder  shall  be  as  here- 
in provided,  with  the  same  effect  as  if  such 
proceedings  had  been  commenced  in  accord- 
ance with  the  provisions  her^n  provided. 
Hurd's  Rev.  St  1903,  p.  415.  c.  24,  |  99.  It  is 
admitted  that  on  July  1,  1897,  the  special  as- 
sessment proceedings  in  question  were  not 
pending  In  any  court,  euQd  therefore  did  not 
come  within  any  of  the  exceptions  provided 
In  section  99.  It  is  also  admitted  that  the 
affidavit  provided  in  section  96  was  not  filed ; 
but  this  omission  is  sought  to  be  excused  upon 
the  ground  that  the  original  proceedings 
were  commenced  under  the  act  of  1872,  while 
the  supplemental  or  new  proceedings  were 
commenced  under  sections  57  and  58  of  the 
act  of  1897  (Hurd's  Bev.  St.  1903,  p.  404,  C.  24) 
and  the  amendments  thereto,  and  that  plain- 
tiffs In  error  had  all  of  the  rights  to  a  writ  of 
error  which  they  would  be  entitled  to  under 
the  taw  of  1672.  When  the  new  ordinance 
was  passed  and  the  petition  for  the  additional 
and  supplemental  assesBment  filed,  it  was  un- 
der the  act  of  1897.  This  is  admitted  by  the 
plaintiffs  in  error  in  their  briefs  and  argu- 
ments, and  it  Is  not  contended  that  the  pro- 
ceedings were  not  properly  brought  onder  the 
act  of  1897.  In  the  case  of  City  of  Chicago 
T.  Sherman,  212  lU.  496,  72  N.  E.  396,  no 
cpiestion  was  raised  as  to  the  act  under  which 
the  proceeding  was  commenced.  If  the  peQ- 
tion  was  properly  filed  under  the  act  of  1897, 
then  the  proceeding  was  governed  by  all  of 
the  sections  of  that  act,  including  the  provl- 
slons  of  section  96.  No  part  of  the  act  of 
1872  had  any  application  to  the  supplemental 
petition,  any  more  than  if  that  act  had  never 
existed.  Judgment  of  conflnnation  was  ren- 
dered under  the  provisions  of  the  act  of  1897. 
The  court  had  Jurisdiction  of  the  person  of 
plaintiffB  In  error  and  of  the  subject-matter 
of  the  suit  To  set  aside  that  Judgment  of 
confirmation  the  writ  of  error  must  be  sued 
oat  under  section  96  of  the  act  of  1897,  which 
required  a  certain  aflldaTit  to  be  filed  with  the 
the  clerk  of  the  Supreme  Court.  We  have 
held  In  the  cases  of  Hart  Bros.  v.  West 
Chicago  Park  Com'rs,  186  111.  464,  57  N.  H. 
1036,  and  Llngle  v.  City  of  Chicago,  212  111. 
K12,  72  N.  E.  677,  that  the  failure  to  file  this 


affidavit  1»  ground  for  dismissing  the  wdt  of 
error.  We  see  nothing  to  take  this  case  out 
of  the  operation  of  that  rule. 

The  writ  of  error  will  therefore  be  dis- 
missed. 

Writ  dismissed. 


(218  III.  352) 

O'SHBA  V.  PEOPLH. 
(Supreme  Court  of  iuinois.    Dec.  20,  1905.) 

1.  Cbikikal  Law— Conduct  of'  Tbiai/— Bx- 
uabks  bt  judqe. 

In  homicide,  where  the  sole  defense  la 
Insanity,  and  the  evidence  la  conflicting  and 
the  question  close,  the  jury  should  be  given  no 
intimation  by  the  trial  judge  as  to  the  merits 
of  the  defense. 

[Ed.  Note. — For  cases  in  point,  see  voL  14, 
Cent.  Dig.  Criminal  Law,  St  1523-1533.] 

2.  Saus. 

The  defense  of  insanity,  in  a  prosecution 
for  homicide,  involveB  defendant's  knowledge  of 
right  and  wrong ;  and  it  is  error  for  the  trial 
judge,  in  cross-examining  witnesses,  to  state 
that  Insanity  does  not  involve  such  question. 

[Bid.  Note. — For  cases  in  point,  see  voL  14, 
Cent  Dig.  Criminal  Law,  g{  66,  1825.] 

8.  Saub— RECBPnon  or  Bviorkcb— Exaiona- 

TION  BT  COUBT. 

A  conviction  of  homicide  would  be  reversed, 
where  the  trial  Judge,  in  cross-examining 
witnesses  testifying  on  the  defense  of  insanity, 
'persists  in  such  a  course  of  examination  that 
the  jury  may,  conclude  therefrom  that  the  de- 
fense is  without  merit  unless  it  is  positively 
proven  that  accused  is  an  imbecile  or  the  victim 
of  an  insane  delusion. 
4.  Samx. 

Where  the  trial  judge  In  a  criminal  case 
cross-examines  witnesses,  he  must  be  careful 
not  to  give  the  jury  the  impression  that  he 
Is  biased  against  accused. 

[Ed  Note: — For  cases  in  point  see  vol.  14, 
Cent  Dig.  Criminal  Law,  §{  1525-1533.] 

Error  to  Criminal  Court,  Cook  County; 
W.  M.  McBwen,  Judge. 

Victor  Roland  O'Sbea  was  convicted  of 
manslaughter,   and  brings  error.    Reversed. 

Victor  Roland  O'Shea,  the  plaintiff  In  error, 
was  indicted  in  the  criminal  court  of  Cook 
county,  on  September  22, 1902,  for  the  murder 
of  his  wife.  Amy  M.  O'Shea,  on  September  10, 
1902.  A  trial  was  had,  which,  on  November 
15,  1904,  resulted  In  a  disagreement  of  the 
Jury.  Upon  a  second  trial  the  Jury  found 
him  guilty  of  manslaughter.  After  overrul- 
ing a  motion  for  a  new  trial  and  a  motion 
In  arrest  of  Judgment  the  «ourt  entered  Judg- 
ment upon  tiie  verdict  and  sentenced  the  de- 
fendant to  the  penitentiary  at  Jollet  The 
record  of  the  criminal  court  is  brought  to  tbla 
court  for  review  by  wrtt  of  error.  O'Shea 
(hereinafter  referred  to  as  the  defendant),  at 
the  time  be  killed  his  wife,  was  22  years  old. 
The  maiden  name  of  the  deceased  was  Hogen- 
son.  He  met  her  for  the  first  time  at  Lake 
Villa,  111.,  during  the  year  1899.  Attn  their 
return  to  Chicago  be  frequently  called  npou 
her  at  her  home  in  Chicago,  where  she  re- 
sided with  her  parents.  Neltho:  her  fathw 
nor  mother  made  any  objection  to  the  de- 
fendant's visits,  but  apparentiy  encouraged 
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them.  On  July  2,  1901,  that  being  the  de- 
fendant's twenty-first  birthday,  he  was  secret- 
ly married  to  Amy  M.  Hogenson  at  Wanke- 
gan.  111.  'Obey  immediately  returned  to  Chi- 
cago and  lived  at  their  respective  homes  and 
conducted  themselves,  to  all  outward  appear- 
ances, as  though  they  were  still  unmarried. 
At  the  time  of  the  marriage  he  was  a  student 
and  clerk  in  the  law  office  of  his  father,  with 
whom  be  lived.  He  earned  about  $8  per 
week.  In  the  fall  of  1901  the  parents  of  the 
wife  learned  of  the  marriage  of  their  daugh- 
ter to  the  defendant  Her  father  had  a 
conversation  with  him,  and,  upon  being  in- 
formed that  his  income  amounted  to  only  $8 
per  week  and  that  he  was  unable  to  support 
a  wife,  upbraided  him  for  getting  married. 
Thereafter  the  defendant  continued  to  call 
on  his  wife  at  her  home,  but  his  relations 
with  her  parents  were  strained  and  un- 
pleasant, and  It  appears  that  the  frequency 
of  his  visits  was  objected  to  by  the  parents, 
and  that  they  tried  to  limit  them  to  one  or 
two  a  week  in  number.  On  the  evening  of 
September  9, 1902,  the  defendant  called  at  his 
wife's  residence  and  inquired  of  her  mothw 
if  she  was  at  home.  Upon  being  informed 
that  she  was  not,  he  went  away  and  returned 
later,  when  he  was  told  through  a  speak- 
ing tube  by  Mrs.  Hogenson  that  his  wife  had 
returned  but  had  gone  to  bed,  and  that  she 
had  told  her  mother  to  tell  him  that  she 
would  not  see  him  that  night  but  for  him  to 
come  the  next  day.  On  the  following  morn- 
ing be  went  to  the  house  shortly  after 
9  o'clock.  The  Hogenson  home  was  a 
second  flat  of  a  building  on  West  Division 
street  He  was  admitted  to  the  parlor  by  his 
wife,  and  the  two  sat  down  in  that  room. 
Mrs.  Hogenson  was  at  work  in  the  kitchen. 
The  doors  between  the  parlor  and  kitchen 
were  open,  and  she  was  able  to  see  into  the 
parlor.  The  defendant  and  the  deceased 
talked  In  a  low  tone,  and  Mrs.  Hogenson 
could  not  distinguish  what  was  said  by 
either  of  them.  After  the  defendant  bad 
been  in  the'  room  about  20  minutes,  his  wife 
went  into  the  kitchen  for  a  glass  of  water  and 
returned  with  it  to  the  parlor.  Several  mtn- 
ntes  afterwards  the  defendant  and  his  wife 
went  into  the  hall,  and  soon  afterwards  Mrs. 
Hogenson  heard  shots  proceeding  therefrom. 
She  seized  a  small' club  and  ran  into- the  hall, 
where  she  found  her  daughter  lying  upon  the 
floor,  shot  twice  in  the  breast  and  the  de- 
fendant npon  the  stairs  leading  down  from 
the  flat,  with  a  revolver  in  his  hand.  She 
attempted  to  strike  him  with  the  club,  but 
dropped  it  down  the  steps.  He  advanced  up 
the  steps  towards  her,  and  she  ran  into  the 
parlor,  locking  the  door  after  her.  Soon 
thereafter  she  heard  more  shots  proceeding 
from  the  hall.  Seizing  a  piece  of  a  broken 
bedstead  she  again  went  into  the  hall  and 
found  the  defendant  lying  upon  the  floor. 
He  had  shot  himself  twice  in  the  breast,  a 
little  to  the  right  of  the  heart.  The  wife  of 
the  defendant  died  almost  immediately  from 


the  wounds  received  by  her.  The  defendant 
was  taken  by  the  police  to  a  hospital,  where 
he  remained  for  a  period  of  three  months,  and 
he  was  under  the  care  of  surgeons  for  more 
than  six  months  before  he  recovered.  Up  to 
the  time  of  the  tragedy  the  relations  listing 
between  the  def^idant  and  his  wife  were 
apparently  those  of  affection  end  devotion 
to  each  other.  The  defendant  did  not  deny 
the  killing  In  the  manner  and  under  the  cir- 
cumstances above  stated,  but  pleaded  insanity 
at  the  time  of  the  homicide  as  a  defense.  A 
large  number  of  witnesses  testified  that  be 
was  insane  at  the  time  of  the  homicide  and 
for  a  period  of  several  months  prior  thereto, 
while  others  called  by  the  people  were  of 
the  contrary  opinion.  Grounds  relied  npon 
for  a  reversal  of  the  case  are:  That  the 
verdict  was  against  the  manifest  weight  of 
the  evidence,  that  the  trial  court  erred  in 
giving  to  the  jury  certain  instructions  for 
the  people,  and  that  the  judge  before  whom 
the  case  was  tried  conducted  a  cross-examina- 
tion of  a  number  of  the  defendant's  witness- 
es in  an  Improper  and  prejudical  manner, 
and  asked  them  questions  which  were  not 
proper  to  be  asked  even  by  the  attorney  f«" 
'the  people  on  cross-examination. 

Henry  E.  Murphy  and  P.  J.  O'Shea,  (James 
Hamilton  Lewis,  of  counsel),  for  plaintiff  in 
error.  William  H.  Stead,  Atty.  Gen.,  and 
George  Gillespie  (John  J.  Healy,  State's  At- 
ty., and  Harry  Olson,  of  counsel),  for  the 
People. 

SCOTT.  J.  (aftw  stating  the  facts).  Ttae 
defense  Interposed  was  insanity.  The  evi- 
dence was  very  conflicting.  Thirty-one  wit- 
nesses testified  that  O'Shea  was  insane  at 
the  time  of  the  homicide,  while  16  witnesses, 
called  on  behalf  of  the  prosecution,  testified 
that  be  was  sane  at  that  tima  A  cfurefnl 
examination  of  the  testimony  of  these  vrlt- 
nesses  leads  us  to  the  oonclusldn  that  those 
who  testified  on  the  part  of  O'Shea  were 
better  qualified  by  observation  of  and  as- 
sociation with  him  to  know  what  his  mental 
condition  was.  They  seem  to  have  testified 
as  fairly  and  candidly  as,  and  were  not  in- 
ferior in  intelligence  to,  those  who  spoke 
for  the  people.  It  was  highly  important 
that  the  jury  should  have  been  left  to  con- 
sider the  evidence  without  anything  whatever 
intervening  which  could  have  been  regarded 
by  them  as  an  intimation  of  the  view  of  the 
trial  jndge  in  regard  to  the  merits  of  tlie 
plea  of  insanity.  In  the  cross-examination 
of  several  of  the  lay  witnesses  called  by 
O'Shea  who  testified  to  tils  insanity,  tlie  pre- 
siding jndge  took  an  active  part.  On  some 
occasions,  after  the  cross-examination  con- 
ducted by  the  prosecuting  officer  had  proceed- 
ed for  some  time,  the  judge  took  up  and  con- 
ducted the  cross-examination  at  some  length, 
and  when  bis  Interrogatories  were  ended 
the  cross-examination  was  resumed  by  the 
prosecutor.  At  other  times  the  judge's  cross- 
examination  followed  that  lof  rthe%jieople's 
igi  ize      y  ^ 
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representative.  The  cross-qnestions  pro- 
pounded by  the  judge  were  vigorously  ob- 
jected to  by  the  attorney  for  O'Shea;  the 
objection  In  every  Instance  being  promptly 
overruled  without  discussion. 

Among  the  witnesses  called  by  the  defend- 
ant below  was  Edward  6.  Stockert,  an  at- 
torney at  law,  who  testified  on  bis  direct 
examination  to  a  large  number  of  circum- 
stances according  foundation  for  the  conclu- 
sion finally  sworn  to  by  him  that  O'Shea  was 
insane  at  the  time  the  fatal  shots  were  fired. 
The  assistant  state's  attorney  then  cross- 
examined  him  very  fully.  The  witness  was 
examined  on  redirect,  and  the  judge  then 
cross-examined  him.  Space  forbids  that  we 
reproduce  this  entire  examination,  as  it  cov- 
ers six  pages  of  the  tyi>ewrltten  transcript 
of  the  record.  We  set  out  sufficient  thereof 
to  show  the  objectionable  character  of  some 
of  the  questions  propounded.  Interrogatories 
of  the  same  general  character  were  asked 
by  the  judge  of  each  witness  whom  he 
cross-examined.  "By  the  Court:  •  •  • 
Q.  Bow  would  yon  define  the  condition  of 
mind  in  which  a  man  is  when  he  does  not 
know  the  diCFerence  between  right  and  wrong 
— how  would  yon  describe  It?  A.  Well,  I 
would  say  I  am  not  an  expert  on  Insanity, 
I  would  say  he  was  mentally  unbalanced. 
That  Is  about  the  only  expression  I  would 
use.  Q.  Well,  are  you  of  the  opinion  that 
eyery  person  who  is  mentally  unbalanced 
does  not  know  the  difference  between  right 
and  wrong?  A.  Well,  I  believe  some  people 
are  unbalanced  on  certain  occasions.  They 
have  Intervals  when  they  are  perfectly  lucid. 
Some  people  are  unbalanced  on  certain  things, 
certain  subjects.  Q.  Are  there  conditions  of 
lack  of  mental  balance  where  a  party  does 
know  the  difference  between  right  and  wrong? 
A.  I  do  not  know.  I  am  not  an  expert  Q. 
Insanity  does  not  involve  the  question  of 
right  and  wrong.  A.  I  am  not  an  expert 
on  Insanity.  I  am  not  a  student  of  the  sub- 
ject—would not  want  to  be.  •  ♦  *  Q. 
Do  yon  think  that  the  defendant  had  such 
mentality  as  that  he  comprehended  what 
he  was  doing?  A.  Well,  be  could  not  tell 
whether  the  action  was  right  or  wrong;  he 
could  not  distinguish  between  them.  I  am 
sore  of  that  Q.  Well,  that  Is  not  an  an- 
swer to  my  question.  A.  I  do  not  know 
vvbether  he  knew  that  or  not  I  would  not 
want  to  say  whether  he  knew  or  not  I  could 
tell  yon  what  he  told  me  afterwards  in  re- 
gard to  that  That  is  the  only  thing  upon 
which  I  could  base  my  opinion  upon  it  Q. 
You  better  not;  that  is  not  admissible.  Do 
you  think  that  he  knew  that  he  was  armed 
with  a  weapon  which  would  discharge  bul- 
lets and  produce  death  If  fired  into  a  vital 
spot?  A.  Well,  I  knew  always  that  he  did 
csrry  a  revolver  because  of  collecting  his 
money  for  the  distilling  company.  Q.  Well, 
I  think  I  will  have  to  strike  that  out  What 
I  am  asking  yon  Is  whether,  at  the  time  he 


was  firing  the  shot,  whether  he  knew  be  was 
firing  a  revolver  loaded  which  would  dis- 
charge a  bullet  Into  his  wife?  Do  you  think 
he  knew  the  identity  of  his  wife,  and  do  you 
think  he  knew  he  had  a  revolver  in  his  hand 
with  a  trigger,  and  that  it  required  pulling 
of  the  trigger  to  discharge  weapon?  Do  yon 
think  he  apprehended  all  these  things  In  that 
act?  A.  I  do  not  think  he  appreciated  all 
of  these  things  in  that  act  I  think  he  was  in 
such  a  state  of  mind,  If  he  had  apprehended 
it,  he  would  not  have  done  it  Q.  Would 
you  say  that  his  mind  was  in  a  delusionary 
state?  What  do  you  say  about  that?  Do 
you  think  his  mind — are  you  of  the  opinion 
that  his  mind— was  In  a  delusionary  state 
at  that  time,  that  he  was  imagining  a  con- 
dition of  things  that  did  not  exist?  For  In- 
stance, that  he  was  shooting  some  one  who 
was  not  a  human  being,  perhaps  In  some  sort 
of  mental  wandering  of  mind,  so  there  was 
a  delusionary  state  of  things?  A.  That  may 
have  been.  Q.  Have  you  any  opinion  on 
that?  A.  Well,  I  do  remember  of  his  saying 
something  about—  Q.  No,  that  Is  not  the 
question.  Have  you  an  opinion — It  is  not 
what  you  remembra:  about — have  yon  actual- 
ly the  opinion?  A.  He  may  have  been  labor- 
ing under  a  delusion  of  that  kind.  I  don't 
know.  I  really  haven't  an  opinion,  Mr.  Mc- 
Ewen."  To  another  witness  the  Judge  pro- 
pounded such  questions  as:  "Do  you  think 
he  knew  enough  to  go  home?  What  car  to 
take?  Were  you  of  the  opinion  that  be 
could  find  his  way  home  at  that  time?"  And 
further,  whether  O'Shea  knew  the  revolver 
from  Its  poach;  whether  he  knew  the  trig- 
ger from  the  hammer  of  the  revolver ;  wheth- 
er he  knew  which  he  pulled,  the  hammer 
or  the  trigger;  whether  he  knew  that  his 
wife  was  a  human  being. 

We  regard  as  error  the  question  or  sugges- 
tion of  the  judge  to  the  effect  that  "insanity 
does  not  Involve  the  question  of  right  and 
wrong."  Where  insanity  Is  interposed  as  a 
defense  to  crime.  It  involves  the  defendant's 
knowledge  of  right  and  wrong  (Hornish  v. 
People,  142  111.  620,  32  N.  B.  677,  18  L.  R.  A. 
287;  Meyer  v.  People,  156  111.  126,  40  N.  B. 
490);  and  we  think  the  Jury  would  under- 
stand the  interrogatory  or  statement  as  re- 
ferring to  that  knowledge  or  lack  of  knowl- 
edge on  the  part  of  the  accused.  We  are  con- 
strained to  believe  that  the  cross-examina- 
tions by  the  Judge  suggested  false  tests  of 
sanity  to  the  jury  and  that  they  might  well 
conclude  that  the  judge  believed  that  the  de- 
fense was  without  merit,  unless  it  was  made 
to  appear  by  direct  and  positive  testimony 
that  the  defendant  was  an  Imbecile  or  was 
the  victim  of  an  insane  delusion. 

As  argued  by  the  representatives  of  the 
people,  the  nisi  prius  Judge  is  not  a  mere 
umpire  presiding  over  a  contest  of  Skill  and 
Ingenuity  between  the  respective  attorneys. 
On  the  contrary.  It  is  his  duty  to  see  that 
Justice  is  done;  and,  where  justice  is  liable 
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to  fall  because  a  certain  fact  has  not  been  de- 
Teloi)ed  or  a  certain  line  of  inquiry  pursued, 
It  is  bis  duty  to  Interpose,  and  either  by  sug- 
gestion to  counsel  or  an  examination  con- 
ducted by  himself  obviate  the  miscarriage  of 
Justice.  Under  unusual  circumstances  it  may 
become  his  duty  to  call  and  examine  witnesses 
himself,  but  where  he  does  this  he  must  not 
forget  the  function  of  the  Judge  and  assume 
that  of  the  advocate.  Necessarily,  the  ex- 
tent to  which  the  trial  Judge  will  participate 
In  the  examination  of  a  witness  is  largely  a 
matter  of  discretion  with  him,  to  be  deter- 
mined from  the  circumstances  of  the  particu- 
lar ease  as  they  arise;  but  in  a  Jury  trial, 
where  the  parties,  as  here,  are  represented  by 
able,  conscientious,  and  experienced  attor- 
neys, it  Is  scarcely  possible  to  conceive  cir- 
cumstance under  which  the  court  is,  in  the 
performance  of  his  duty,  free  to  enter  upon  a 
lengthy  cross-examination  of  witnesses.  A 
suggestion  to  one  or  the  other  of  the  attor- 
neys of  the  matter  or  line  of  inquiry  which 
the  Judge  desires  developed  Is  ordinarily  all 
that  is  necessary. 

The  valid  objections  to  the  course  pur- 
sued by  the  trial  Judge  In  this  case  are  sev- 
eral, irrespective  of  the  erroneous  character 
of  the  questions  which  were  here  propotmded. 
In  the  first  place,  counsel  is  placed  in  a  most 
embarrassing  position  where  he  deems  the 
questions  improper,  as  he  is  loath  to  enter 
Into  a  discussion  of  their  propriety  with  the 
Judge  who  has  propounded  them.  Then, 
where  the  examination  so  conducted  is 
lengthy  and  the  objections  from  one  party 
are  many,  it  is  almost  impossible  for  the 
Judge  to  preserve  a  Judicial  attltuda  It  is 
difficult  for  him,  however  wise,  experienced, 
and  Impartial,  to  pass  on  objections  to  his 
own  questions  fairly.  Again,  where  objec- 
tions are  constantly  made  to  the  Judge's  ques- 
tions and  they  are  constantly  overruled,  as 
they  are  apt  to  be,  the  Jury,  in  many  cases 
prone  to  guide  themselves  by  an  Intimation 
of  the  opinion  of  the  Judge,  may  conclude  that 
he  looks  with  disfavor  upon  the  cause  of  the 
party  objecting.  And  as  heretofore  pointed 
out  by  this  court  In  the  Dunn  Case,  cited 
below,  it  Is  a  "task  of  great  delicacy  and 
extreme  difficulty"  for  the  presiding  Judge  to 
conduct  the  examination  of  a  witness  so  that 
no  intimation  of  the  examiner's  opinion  of 
the  witness'  credibility  will  be  conveyed  to 
the  Jury.  The  views  Just  expressed  find  sup- 
port In  the  cases  of  Dunn  v.  People,  172  III. 
682,  60  N.  E.  137,  and  Cunningham  v.  People, 
195  ni.  550,  63  N.  E.  517.  The  law  guaran- 
ties O'Shea  a  fair  and  impartial  trial.  The 
course  pursued  by  the  presiding  Judge 
amounted  to  a  denial  of  this  right 

It  Is  unnecessary  to  consider  the  other  er- 
rors assigned.  The  Judgment  of  the  criminal 
court  of  Cook  county  will  be  reversed,  and 
the  cause  will  be  remanded  to  that  court 
for  further  proceedings  not  inconsistent  with 
this  opinion. 

Reversed  and  remanded. 


(US  III.  3CI) 
BROWN  T.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905^) 

LaBCXNT  —  ADHIHISTSA.TOB  —  APPROFRIATIOII 

OF  Assets. 
Laws  1903,  p.  156,  {  81^,  providing  that 
an  administrator  who  fails  to  turn  over  fands 
of  the  estate  on  demand  without  good  cause 
shall  be  deemed  ^ilty  of  larceny,  does  not  ap- 
ply to  an  administrator  who  loaned  the  mon^ 
of  the  estate  in  good  faith  many  years  before 
the  passage  of  the  act,  and  by  reason  of  tii* 
subsequent  insolvency  of  the  borrower  liaa  never 
been  able  to  collect  the  same,  and  who  from 
the  time  of  the  passage  of  the  act  nev«r  bad 
the  funds  ta  his  hands  with  which  to  pay  on 
demand. 

Error  to  Crlmljial  Court;  Cook  Connly; 
George  Kersten,  Judge. 

John  O.  Brown  was  convicted  of  larceaj, 
and  brings  error.    Reversed. 

This  was  an  indictment  of  the  plalntitt  In 
error  by  the  grand  Jury  of  Cook  comity  on 
July  30,  1904,  charging  him  with  larceny  In 
violation  of  an  act  of  the  Legislature  of  Illi- 
nois approved  May  13,  1903,  whereby  an  ad- 
ministrator, who  without  good  cause  fails 
or  refuses  to  account  for  or  pay  over  money 
or  other  property  when  legally  required  so 
to  do,  is  made  gailty  of  larceny.  The  plain- 
tifF  in  error  was  on  September  15,  1892,  ap- 
pointed administrator  of  the  estate  of  his 
father,  James  M.  Brown,  deceased,  by  the 
probate  court  of  Cook  county.  He  gave  a 
bond,  with  Michael  G.  McDonald  and  George 
v.  Hankins  as  sureties,  in  the  penal  sum  of 
$50,000.  The  heirship,  as  established,  was: 
Amanda  C.  Bi;own,  widow;  John  G.  Brown, 
the  plaintiff  in  error,  son  and  administrator; 
Luna  B.  Testard,  daughter ;  James  T.  Brown, 
son;  Annie  L.  Stouffer,  daughter;  and  Billy 
Brown,  son.  The  administrator's  report 
showed  the  receipt  of  $87,400.66.  Various 
sums  of  money  were  disbursed  by  the  plain- 
tiff in  error  as  administrator,  and  on  June 
7,  1893,  the  remaining  assets  of  the  estate  in 
his  hands  were  $32,513.04.  This  money  be- 
longed to  the  heirs  of  James  M.  Brown,  of 
whom  the  plaintiff  in  error  was  one  On 
June  7.  1803,  Hankins,  one  of  the  sureties  on 
the  bond  of  plaintiff  in  error,  sent  for  him — 
he.  Brown,  being  at  that  time  In  St  Louis— 
to  come  to  Chicago.  Plaintiff  in  error  came 
to  Chicago,  and  Hankins,  the  surety,  stated 
that  the  Globe  Savings  Bank,  In  which  this 
money  was  deposited,  was  in  bad  shape  and 
it  was  probable  that  It  was  going  to  fail; 
that  on  that  accoimt  he  did  not  think  the 
money  was  safe  in  the  bank;  and  that  if 
plaintiff  In  error  did  not  let  him  (Hankins) 
take  the  money  he  would  cease  to  be  surety 
upon  the  bond.  Thereupon  plaintiff  is  error 
loaned  the  whole  sum  to  Hankins,  the  surety 
on  his  bond,  taking  therefor  a  note  signed 
by  Hankins  and  another,  dated  June  7,  1893. 
and  payable  15  hionths  after  date.  The  In- 
dorsements on  tlie  back  of  this  note  show 
payments  by  Hankins  from  time  to  time 
prior  to  January  1,  1808,  amounting  to  a 

Digitized  by  V^OOQ  IC 


m.) 


BROWN  T.  PEOPLEL 


986 


little  over  $6,000,  but  no  more  w&a  ever  paid 
by  blm  so  far  as  the  record  shows.  The 
paynients  so  made  were  properly  distributed 
ttnd  are  not  In  any  way  Inrolved  in  the  pres- 
ent proceeding. 

Plaintiff  In  error  states  In  Ms  evidence 
that  he  loaned  the  money  to  Hanklns,  be- 
lieving at  the  time  that  the  latter  was  several 
times  a  millionaire.  This  loan  was  made 
wlthont  the  cMisent  of  the  i^robate  court, 
without  the  knowledge  of  the  distributees, 
except  plaintiff  In  error,  and  without  the 
knowledge  of  the  attorney  for  the  estate  or 
of  the  other  bondsman,  McDonald.  Brown 
filed  a  report  and  account  on  October  2, 1903, 
on  which  day  the  conrt  disallowed  the  ac- 
count and  ordered  htm  to  file  an  amended  ac- 
count, eliminating  therefrom  the  credit  which 
he  gave  himself  for  the  money  loaned  to 
Hanklns.  On  October  13,  1903,  plaintiff  iu 
error  filed  an  additional  report  eliminating 
said  credit  On  January  4,  1904,  the  pro- 
bate court  entered  an  order  finding  the  dis- 
tributive share  of  the  widow,  Amanda  C. 
Brown,  to  be  $3,174.89,  and  charged,  plaintiff 
In  error  with  the  penalty  of  10  per  cent 
per  annum  for  having  failed  to  turn  over 
the  money  on  March  35,  1895.  This  distribu- 
tive'share  and  penalty  of  10  per  cent  amount- 
ed to  $6,631.91.  The  share  of  Amanda  C. 
Brown  in  the  fund  in  the  hands  of  plaintiff 
in  error  was  $13,552.89.  He  paid  to  her,  as 
one  of  the  distributees,  between  Npvember 
20,  1892,  and  December  12,  1899,  sums  ag- 
gregating $10,378,  leaving  the  amount  due 
her  to  be  said  sum  of  $3,174.89,  without  the 
10  per  cent  Interest  above  mentioned.  An 
attorney,  Warren  Wilson,  having  a  power  of 
attorney  dated  in  August,  1903,  from  Amanda 
C.  Brown  to  collect  her  distributive  share, 
made  a  demand  on  January  14,  1904,  .upon 
plaintiff  in  error  for  $6,631.91,.  found  to'  be 
due  to  the  widow  by  the  order  of  .ihe  probate 
court,  and  consisting  of  said  sutii  of  $3,174.89 
and  interest  This  demand  was  made  by 
Wilson  upon  plaintiff  In  error  at  the  court- 
house in  Cook  county,  but  the  latter  failed 
to  pay  over  the  money  demanded  of  him,  say- 
ing that  he  had  nothing  to  pay  with — that 
Hanklns  had  It  He  admits  In  his  testimony 
that  the  demand  was  made  on  him  In  the 
sberitTs  office  of  Cook  county;  shows  that  he 
failed  to  pay  over  the  money  because  he  did 
not  have  it ;  shows,  further,  that  he  was  never 
able  to  collect  the  money  In  question  from 
Hanklns  or  the  other  maker  of  the  note,  as 
they  had  become  insolvent  prior  to  1903 ;  and 
shows,  further,  that  plaintiff  in  error  did  not 
himself  have  property  with  which  to  make 
the  deficit  good  and  was  imable  to  obtain 
money  from  any  source  with  which  to  make 
the  required  payment  The  amount  which 
plaintiff  In  error  is  charged  In  the  indictment 
with  having  failed  to  turn  over  In  accordance 
with  such  demand  Is  the  sum  of  $3,174.89. 

Upon  the  trial  under  the  Indictment  the 
Jury  rendered  the  following  verdict:  "We, 
the  Jniy,  find  the  defendant  John  GL  Brown, 


gnllly  of  larceny  In  manner  and  form  as 
charged  In  the  Indictment  and  we  farther 
find  the  vaJtie  of  the  property  which  said  de- 
fendant failed  or  refused  to  turn  over  to  be 
$3,174.89 ;  but  we  would  recommend  leniency, 
as  we  cannot  find  that  any  of  the  defendant's 
acts  were  committed  with  a  knowledge  of 
their  criminal  nature."  Att&e  motions '  for 
new  trial  and  in  arrest  of  Judgment  were 
overruled,  judgment  was  rendwed  on  the 
verdict ;  the  sentence  being  an  Indeterminate 
one  and  the  punishment  Imprisonment  In  the 
penitentiary.  The  present  writ  of  error  is 
sued  out  for  the  purpose. of  reversing  the 
Judgment  of  conviction  so  entered  by  the 
criminal  court  of  Cook  county. 

James  R.  Glass,  Warren  B.  Wilson,  and 
S.  P.  Shope,  for  plaintiff  In  error.  W.  H. 
Stead,  Atty.  Gen.,  and  John  J.  Healy,  State's 
Atty.  (George  B.  Glllepsie,  Harry  Olson,  and 
Edward  Ma  her,  of  counsel),  for  the  People. 

SCOTT,  J.  (after  stating  the  facts).  The 
statute  under  which  plaintiff  in  error  was 
convicted,  and  which  became  effective  July 
1,  1903,  Is  section  81^  of  the  Criminal  Code 
(Laws  1903,  p.  156),  which  reads  as  follows: 
"Whoever,  being  the  administrator  of  the  es- 
tate of  a  decedent,  or  the  executor  of  a  last 
■will,  or  guardian  of  any  minor,  conservator  of 
any  Idiot  distracted  person,  drunkard,  spend- 
thrift or  insane  person,  or  trustee  or  other 
person  acting  in  any  fiduciary  capacity,  with- 
out good  cause,  fails  or  refuses,  when  legally 
required  by  the  proper  person  or  authority,  to 
account  for  or  pay  over  to  such  person  or 
persons  as  may  be  lawfully  entitled  to  receive 
the  same,  any  money,  cboses  In  action,  or 
other  property  which  may  have  come  Into  his 
hands,  Jby  virtue  of  his  office,  duty  or  trust, 
shall  be  deemed  guilty  of  larceny."  On  Jan- 
uary 4,  1904,  demand  was  made  upon  him  for 
the  payment  of  money  due  from  him  as  ad- 
ministrator to  the  widow  of  his  intestate. 
He  failed  to  comply  with  the  demand,  for  the 
reason  that  he  did  not  bare  the  money  and 
could  not  get  It      > 

It  Is  apparent  from  the  record  In  this  cause 
that  John  Q.  Brown  never  had  the  power  to 
pay  this  money  at  any  time  after  this  statute 
came  into  force,  and  It  Is  Insisted  on  his  be- 
half that  the  statute,  therefore,  should  not  be 
construed  so  as  to  bring  him  within  Its  terms. 
The  real  wrong  which  plaintiff  In  error  did 
consisted  in  unlawfully  loaning  funds  in  his 
hands  as  administrator  to  Hanklns,  one  of 
the  sureties  on  his  administrator's  bond,  on 
June  7,  1803,  and  he  has  been  unable  at  all 
times  since  to  pay  the  money  which  the  Ja37 
found  that  be  failed  to  turn  over,  for  the 
reason  that  the  loan  to  Hanklns  could  not  be 
folly  collected,  and  for  the  further  reason 
that  plaintlfF  in  error  was  insolvent  and  was 
unable  to  obtain  the  money  from  any  souree 
with  which  to  make  full  payment  to  the  dis- 
tributees of  the  deceased.  Certain  payments 
were  made  on  the  note  prior  to  ,Jannanr^  ^ 
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1898,  by  Hanklns,  and  were  properly  distrib- 
uted by  plaintiff  in  error  to  the  belrs;  but 
the  moneys  so  paid  and  dlstribnted  were 
aside  from  the  snm  which  the  jury  found 
that  the  administrator  had  failed  or  refused 
to  distribute.  We  are  of  the  opinion  that  the 
statute  above  set  out  cannot  be  made  to 
apply  to  this  administrator  under  the  facts 
disclosed  by  this  recoi-d.  It  is  true  that  he 
wrongfully  loaned  the  money  In  1893,  and  as 
a  consequence  thereof  became  unable  to  com- 
ply with  the  demand  made  under  the  law  of 
1903.  The  wrong  he  did  was  in  lending  the 
money  to  Hanklns ;  but  at  the  time  he  made 
the  loan  the  law  did  not  provide  that  he 
should  be  guilty  of  larceny  if  be  failed  to 
pay,  upon  demand,  to  the  distributees,  at  the 
proper  time,  the  money  so  wrongfully  loaned. 
If,  therefore,  this  statute  be  held  to  apply  to 
him,  it  would  result  in  making  bis  failure 
to  pay  over  the  money  larceny,  and  subject 
him  to  punishment  for  that  crime — a  failure 
which  was  the  direct  consequence  of  the 
wrongful  act  in  question,  which  wrongful  act 
was  done  long  prior  to  the  passage  of  the 
statute;  the  failure  In  question  not  being 
larceny  by  any  law  In  force  at  the  time  the 
wrongful  act  was  done.  Such  a  construction 
would  make  the  statute  obnoxious  to  section 
14  of  article  2  of  the  ConsUtutlon  of  1870, 
which  forbids  the  passage  of  any  ex  post 
facto  law.  Johnson  v.  People,  173  III.  181, 
50  N.  B.  321. 

The  Judgment  of  the  criminal  court  of  CJook 
county  will  be  reversed,  but  the  cause  will 
not  be  remanded. 

Judgment  reversed. 


(21S  111.  36« 

FIELD  T.  KENNBWEG  et  al. 
(Supreme  Ck>nrt  of  Illinois.    Dec.  20,  1905.) 

Bbbob,  Wbit  op— Dismissal. 

Where  several  plaintiffs  in  error  sue  out 
a  writ  of  error,  any  of  them  who  desire  may 
dismiss  the  writ  at  their  pleasure,  and  their 
porpose  in  exercising  that  right  cannot  be  r*- 
viewed  by  the  conrts. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  §§  3115^119.] 

Appeal  from  Branch  Appellate  Court,  First 
DUtrlct 

Bill  by  Marshall  Field  against  Christian  F. 
Eenneweg  and  others.  Decree  for  plaintiff, 
and  from  an  order  of  the  Appellate  Court, 
dinnisaing  the  writ  of  error,  as  to  certain 
plaintiffs  In  error,  plaintiff  appeals.  Af- 
firmed. 

The  appellant,  on  tlie  8d  day  of  January, 
1891,  filed  four  bills  In  chancery  In  the  cir- 
cuit court  of  Cook  county  to  foreclose  fonr 
s^arate  trust  deeds,  all  executed  by  Howard 
Butcher  on  June  7,  1890,  upon  contiguous 
parcels  of  land  located  in  the  yillage  of  West- 
em  Springs,  in  said  county.  The  cases  were 
subsequently  consolidated,  and  on  July  13, 
1900,  a  final  decree  of  foreclosure  and  sale  was 
entered  in  the  consolidated  case,  und«r  which 


a  sale  of  the  premises  was  made  by  the  noaster, 
and  his  report  of  sale  and  distribution  wms  con- 
firmed on  November  21, 1900.  No  appeal  was 
taken  from  the  decree  of  foreclosure  and 
sale  entered  in  the  consolidated  case,  but  on 
February  12,  1903,  a  writ  of  error  was  sued 
out  from  the  Appellate  Court  to  review  said 
decree  by  11  of  the  defendants.  Subseaoent- 
ly  7  other  defendants  entered  tbelr  aiipear- 
ance  as  plaintiffs  In  error  and  Joined  In  the 
assignment  of  error  of  the  11  original  plain- 
tiffs in  error  and  with  them  filed  briefs.  There 
were  numerous  defendants  In  the  consoli- 
dated case,  other  than  the  18  who  assigned 
error  upon  the  record,  who  declined  to  Join 
in  the  writ  of  error.  A  severance  was  order- 
ed as  to  snch  defendants,  226  in  number,  and 
they  were  brought  in  as  plaintiffs  In  error  by 
service  of  process,  and  on  the  5tb  of  March, 
1905,  an  order  was  entered  by  the  Appellate 
Court  that,  for  want  of  an  assignment  of  error 
upon  the  record  as  to  those  plaintiffs  In  error 
who  had  not  assigned  error,  they  be  forever 
barred  from  questioning  or  impeaching  tbe 
decree  of  the  circuit  court  sought  to  be  re- 
viewed In  that  court  by  the  writ  of  error. 
Afterwards  the  case  was  taken  under  advise- 
ment by  the  Appellate  Court,  and  on  May  5. 
1905,  the  18  plaintiffs  in  error  who  bad  filed 
briefs  obtained  an  extension  of  time  in  which 
to  file  reply  briefs,  and  on  June  23,  1905,  a 
motion  was  made  in  the  Appellate  Court  cm 
behalf  of  "certain  plaintiffs  in  error"  who 
were  not  specifically  named  "that  tbe  writ 
be  dismissed  without  prejudice  to  tiie  start- 
ing of  fmrther  suit"  That  motion  was  de- 
nied, and  on  July  13th  following,  which  was 
within  one  day  of  five  years  from  the  date 
upon  which  the  decree  of  foreclosure  and  sale 
was  entered  In  tbe  circuit  court  in  tbe  con- 
Bolidated  case,  tbe  18  plaintiffs  in  error  who 
were  actively  prosecntlng  said  writ  moved 
the  Appellate  Court  "that  tbe  said  writ  be 
dismissed  as  to  them,"  and  over  tbe  objec- 
tion of  the  defendant  In  error  In  the  Appel- 
late Court  (tbe  appellant  In  this  court)  tbe 
motion  was  allowed  and  the  writ  of  error 
dismissed  as  to  said  18  plaintiffs  In  error, 
and  the  defendant  in  error  prosecuted  an 
appeal  to  this  court,  and  by  bis  assignment 
of  errors  seeks  to  have  the  order  of  tbe  Ap- 
pellate Court  dismissing  said  writ  of  error  as 
to  said  18  plaintiffs  in  error  reversed,  and 
tbe  cause  remanded  to  the  Appellate  Court 
with  directions  to  dispose  of  said  writ  of  er- 
ror upon  its  merits. 

Holt,  Wheeler  ft  Sidley,  for  appellant. 
Franklin  L.  Chase  (Colin  C.  H.  Fyffe  and 
Edmund  D.  Adcock,  of  counsel),  for  appellees. 

HAND,  J.  (after  statli^  tbe  facts).  Tbe 
suing  out  of  a  writ  of  error  is  deemed  tbe 
beginning  of  a  new  suit,  and  in  Granat  v. 
Kruse,  213  III.  828,  72  N.  B.  744,  it  was  said 
(page  331  of  213  III.,  and  page  745  of  72  N. 
B.) '.  "A  plaintiff  in  error  has  the  same 
right  to  dismiss  a  writ  sued  out,Jn^bi9  .name 
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that  be  has  to  dismiss  a  suit  begun  by  bim  in 
a  court  of  original  Jurisdiction."  It  ia  urged, 
however,  by  tbe  appellant  that  226  of  the 
plaintiffs  in  error  did  not  Joixi  in  tbe  motion 
to  dismiss  the  writ  of  error,  and  it  is  said  tbe 
apparent  object  of  tbe  18  plaintiffs  in  error 
in  dismissing  the  writ  was  for  tbe  purpose 
of  suing  out  a  new  writ  with  a  view  to  cloud 
appellant's  title,  and  that  a  second  writ  of 
error  from  the  Appellate  to  tbe  circuit  court 
to  review  the  final  decree  entered  In  said  con- 
solidated case  will  not  lie.  In  Tborp  y. 
Thorp,  40  111.  113,  it  was  held  that,  where 
a  vnrlt  of  error  is  sued  out  by  several,  a  part 
may  dismiss  the  writ  as  to  themselves  and 
leave  the  remaining  plaintiffs  in  error  to 
prosecute  their  suit  if  tb^'  desire..  The  18 
plaintiffs  in  error  were  the  only  persons  wlio 
were  prosecuting  the  vrrlt  of  error,  and  they 
clearly  had  the  right  to  dismiss  the  writ  as 
to  themselves.  What  effect  tbe  dismissal 
as  to  them  had  upon  tbe  order  entered 
by  tbe  Appellate  Court  against  the  226  de- 
fendants who  refused  to  Join  in  the  writ  of 
error  and  against  whom  a  severance  was  bad 
and  who  were  brought  in  as  plaintiffs  in  er- 
ror by  tbe  service  of  process,  and  whether 
the  plaintiffs  In  error  have  tbe  right  to  sue 
out  another  writ  of  error  from  the  Appellate 
C!onrt  to  review  the.  final  decree  entered  in 
the  consolidated  case,  are  auctions  not  pre- 
sented upon  this  record  for  decision,  and  we 
at  this  time  express  no  opinion  upon  those 
questions.  If  tbe  18  plaintiffs  in  error  had 
the  right,  as  they  clearly  did,  to  dismiss  the 
writ  as  to  themselves,  their  purpose  In  ex- 
erdsing  that  right  is  a  matter  which  caimot 
be  reviewed  or  controlled  by  the  courts. 

The  Judgment  of  the  Appellate  Court,  allow- 
ing the  18  plaintiffs  in  error  who  were  active- 
ly prosecuting  the  writ  of  error  to  dismiss 
the  writ  as  to  themselves,  is  affirmed. 

Judgment  affirmed. 


<21g  III.  36») 

FOLSOM  v.  HARR  et  aL 

(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 
Sfecifio  Pebformarcb  —  Uncebtain    Oom- 

TEACT. 

A  lease  provided  that,  if  the  party  of  the 
first  part  should  conclude  to  sell  the  property, 
dien  the  second  par^  was  to  have  the  first 
chance  to  buy  it.  No  price  was  stated,  nor 
any  method  of  ascertaining  the  price  was  fixed. 
Held  too  uncertain  to  be  specifically  enforced 
as  an  agreement  to  convey  to  the  party  of  the 
second  part.  . 

[Bd.  Note. — For  cases  in  point,  see  vol.  44, 
Cent  Dig.  Specific  Performance,  {§  62-64.] 

Appeal  from  Superior  Court,  Cook  County; 
Theodore  Brentano,  Judge. 

Bill  by  Eugene  Folsom  against  Henry  BTarr 
and  others.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Affirmed. 

Franklin  L.  Chase,  for  appellant  Plerson, 
Pease  &  De  Xoung,  for  appellees. 


MAGKUDER,  J.  The  original  bill  in  this 
case  was  filed  on  January  5,  1905,  to  which 
a  demurrer  was  sustained.  An  amended  bill 
was  filed  on  March  13,  1905,  to  which  a  de- 
murrer was  filed  and  sustained.  A  second 
amended  bill  was  filed  on  May  22,  1905.  A 
general  demurrer  was  filed  to  the  latter  bill, 
and  sustained.  The  plaintiff  elected  to  stand 
by  bis  second  amended  bill,  and  it  was  there- 
upon dismissed  for  want  of  equity  at  com- 
plainant's costs.  The  present  appea,!  is  pros- 
ecuted from  such  decree  of  dismissal. 

The  bill  alleges  that  on  September  25, 1902, 
tbe  appellee  Harr,  being  tbe  owner  in  fee  of 
a  certain  lot  29  in  Staples'  subdivision,  etc.. 
In  Cook  county,  by  William  P.  Gronen,  his 
agent  thereunto  duly  constituted,  on  the  day 
aforesaid  entered  into  a  certain  written 
agreement  under  seal  with  appellant,  Eugene 
Folsom,  complainant  in  the  bill,  for  the  lease 
and  sale  thereof  to  appellant  Tbe  bill  sets 
out  said  agreement  in  base  verba,  dated 
September  25,  1902,  between  William  P.  Gro- 
nen, agent,  party  of  the  first  part  and  Eugene 
Folsom,  party  of  tbe  second  part  By  tbe 
terms  thereof  tbe  first  party  leased  said  lot 
to  the  second  party  from  October  1,  1902,  to 
September  30,  1905,  for  the  rental  of  ;f276, 
payable  monthly  in  advance  at  the  rate  of 
$7  per  month  the  first  year,  and  at  $8  per 
month  for  tbe  residue  of  tbe  term,  with  cove- 
nants for  yielding  possessipn,  payment  of 
water  tax,  against  subletting,  for  re-entry, 
and  for  removal  of  improvements  made  by 
second  party,  and  containing  tbe  following 
covenant:  "Should  said  party  of  tbe  first 
part  conclude  to  sell  this  property,  then  said 
second  party  is  to  have  the  first  chance  to 
buy  tbe  same."  The  said  contract  is  signed: 
"William  P.  Oronen,  Agent  [Seal.]  Eugene 
Folsom.  [Seal.]"  It  was  filed  for  record  in 
the  recorder's  office  of  Cook  county  on  Decem- 
ber 13, 1904.  The  bill  alleges  that  under  the 
contract  appellee  Harr  let  appellant  into  pos- 
session of  said  lot  on  or  about  October  1, 
1902;  that  appellant  ever  since  has  been  and 
Is  now  in  possession  and  occupation  of  tbe 
same;  that,  in  expectation  that  a  sale  would 
be  made  to  bim  of  said  lands  under  the  terms 
of  the  said  contract,  appellant  has  expended 
more  than  $2,000  in  improving  said  lands  and 
erecting  buildings  thereon.;  that  since  Septem- 
ber 25,  1902,  appellant  has  been  and  is  now 
ready  and  willing  and  able  to  perform  said 
agreement  on  bis  part  and  accept  a  deed  of 
said  lot;  that  on  November  24,  1904,  appellee 
Harr  concluded  and  determined  to  sell  said 
lands  for  the  sum  and  price  of  $2,600,  and 
In  violation  of  his  said  contract  with  appel- 
lant, without  giving  appellant  any  chance  or 
opportunity  to  buy  said  land,  and  without 
notice  to  or  the  knowledge  of  appellant  en- 
tered into  a  contract  in  writing  with  one 
John  W.  Warnshuis,  of  Chicago,  for  tbe  sale 
and  conveyance  to  said  Warnshuis  of  said  lot 
for  $2,600.  The  bill  then  sets  out  In  baec 
verba  tbe  contract  between  Harr  and  Warn- 
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shulB,  by  which  Hair  agrees  to  convey  to 
Wanishals  In  fee  simple  by  good  and  snfiS- 
dent  warranty  deed  said  lot  29,  and  Warn- 
sbnls  covenanta  to  pay  therefor  $2,600;  $1,500 
on  the  signing  of  the  contract,  and  the  bal- 
ance of  $1,100  on  or  before  six  months  after 
Jate,  with  interest  at  6  per  cent,  and  pay  all 
taxes  and  assessments  after  1903.  The  con- 
tract  contains  covenants  for  forfeiture  of 
same  and  all  payments  made  thereon  In  case 
of  nonpayment,  for  re-entry,  maldng  time  of 
the  essence  of  the  contract,  and  making  the 
contract  binding  on  the  heirs  and  personal 
representatives  of  both  parties,  which  con- 
tract was  duly  signed  by  the  parties  and  re- 
corded In  the  recorder's  office  of  Cook  county 
on  December  20,  1004.  The  bill  alleges  that 
Wamshnls  had  notice  and  knowledge,  when 
the  contract  was  executed  to  blm  on  Novem- 
ber 25,  1004,  of  the  prior  contract  of  Septem- 
ber 25,  1902,  for  ttie  leasing  and  sale  of  said 
lands  to  appellant,  and  that  any  Interest 
which  Wamshuls  took  In  the  lands  Is  charged 
with  the  older  and  superior  equity  of  appel- 
lant; that  in  and  by  said  contract  with  Warn- 
shuis  Harr  has  concluded  to  sell  said  land 
at  the  price  of  $2,000;  that  appellant  Is  ready 
and  willing  and  able  and  offers  to  pay  Harr 
said  sum  of  $2,000  for  said  lands,  and  ap- 
plied to  Harr  and  offered  to  pay  him  said 
sum,  and  requested  him  to  make  to  appellant 
a  deed,  but  Harr  denied  that  appellant  had 
any  tight  to  such  a  conveyance,  and  refused 
to  make  the  same,  or  to  receive  payment; 
that  appellant  is  now  entitled  to  have  said 
lands  conveyed  to  blm  by  Harr  for  the  price 
of  $2,000.  The  bill  makes  Harr  and  Wam- 
shuls defendants,  but  does  not  make  Oronen 
a  defendant,  and  prays  that  the  contract 
made  by  Harr  with  appellant  may  be  specif- 
ically performed,  and  Harr  be  decreed  to 
make  complainant  a  deed  of  the  said  IsLnds, 
and.  In  case  of  his  failure  to  do  so,  that  one 
of  the  masters  may  be  ordered  to  make  the 
same. 

The  qnestlon  in  the  case  Is  whether  the 
conrt  properly  sustained  the  demurrer  to  the 
bill,  and  properly  dismissed  the  same  for 
wapt  of  equity.  The  bill  Is  alleged  by 
appellees  to  be  demurrable  upon  several 
grounds.  We  only  deem  it  necessary,  how- 
ever, to  mention  one  of  them.  The  demurrer 
to  the  bill  was  properly  sustained,  because 
the  contract  therein  set  up  is  so  uncertain, 
and  indefinite  that  a  court  of  equity  could 
not  decree  Its  specific  performance.  It  is 
well  settled  that  a  contract,  In  order  to  be 
qpeclflcally  enforced  by  a  conrt  of  equity,  must 
be  complete  and  specific  and  certain.  Briz 
V.  Ott,  101  111.  70;  Hamilton  y.  Harvey,  121 
IlL  469,  18  N.  E.  210,  2  Am.  St  Bep.  118; 
Barrett  t.  Gelslnger,  148  111.  98,  35  N.  B. 
364 ;  Winter  v.  Trainor,  161  III.  191,  87  N.  B. 
869.  The  contract  Is  uncertain.  In  that  It 
states  no  price  for  which  the  land  is  to  be 
sold  and  states  no  method  for  the  determina- 
tion of  such  price.  The  language  Is: 
"Should  said  party  of  the  first  part  conclude 


to  sell  this  property,  thea  said  second  party 
is  to  have  the  first  chance  to  buy  the  same." 
The  terms  upon  which  the  second  party  Is  to 
buy  the  land  are  not  stated,  nor  Is  It  stated 
at  what  price  the  party  of  the  first  part  is 
to  sell  the  land.  In  Fogg  v.  Price,  145  Bfaaa. 
613,  14  N.  E.  741,  the  covenant  was:  "If 
the  premises  are  for  sale  at  any  time,  tbe 
lessee  shall  have  the  refusal  of  them."  In 
that  case  it  was  said  In  regard  to  this  cove- 
nant :  "This  Is  simply  an  agreeq[ient  to  give 
the  lessee  the  first  chance  to  make  a  con- 
tract; an  agreement  to  sell.  If  the  parties 
can  agree,  and  not  otherwise.  It  neither 
fixes  the  price  nor  provides  a  way  in  wblcb 
It  can  be  fixed.".  In  Hayes  v.  O'Brien,  149 
111.  403,  37  N.  E.  78,  23  L.  B.  A.  655,  In  com- 
menting upon  the  case  of  Fogg  v.  Price,  supra. 
this  court  said  (page  417  of  149  111.,  and  page 
76,  of  87  N.  B.  [23  I/.  R.  A.  655]):  "And  It 
is  manifest  as  said  by  that  court,  tbat  to 
Justify  specific  performance  at  tbe  suit  of 
the  lessee  'a  term  would  have  to  be  added 
which  Is  not  In  the  contract'  And  tbe  conrt 
In  that  case  further  say :  'The  contract  ccr^ 
talnly  does  not  contemplate  a  sale  to  some- 
body else  as  a  mode  of  ascertaining  the  prlos 
at  which  tbe  lessor  will  sell  to  the  leeseeu'" 
In  this  respect  tbe  contract  In  the  case  at 
bar  Is  different  from  the  contract  In  Hayes 
V.  O'Brien,  supra.  In  the  latter  case  tbe 
stipulation  was  as  follows:  "Said  party 
of  the  first  part  hereby  reserves  the  right 
or  privilege  of  selling  that  portion  of  said 
land  at  any  time  from  and  after  this  date, 
but  no  such  sale  of  said  land  shall  be  made 
by  said  first  party  without  first  havtog  given 
said  second  party  the  privilege  of  purchasing 
said  land  upon  such  terms  and  at  the  same 
price  pet  acre  as  any  other  person  or  pur- 
chaser might  have  offered  tbereftor."  There 
the  lessee  was  to  have  the  privilege  of  pur- 
chasing the  land  upon  such  terms  and  at  the 
same  price  as  any  other  purchaser  might 
offer  therefor.  No  such  language  is  contain- 
ed m  the  covenant  In  the  case  at  bar.  Ap- 
pellant was  not  given,  by  tbe  clause  contained 
In  the  lease  to  him,  the  first  chance  to  buy 
the  property  at  any  price  which  another  pui^ 
chaser  might  offer  therefor.  If  such  lan- 
guage bad  been  contained  In  the  covenant 
then  It  might  be  said,  under  tbe  doctrine  an- 
nounced In  Hayes  v.  O'Brien,  supra,  that  he 
could  compel  a  specific  performance  of  tbe 
contract  upon  offering  to  pay  the  price  of- 
fered by  Warnshuls  and  upon  tbe  terms 
agreed  upon  with  Warnshuls. 

But  In  the  case  at  bar  the  covenant  not 
only  does  not  fix  any  price,  but  It  does  not 
provide  a  way  In  which  a  price  can  be  fixed ; 
that  Is,  It  does  not  state  that  appellant  should 
hxn  a  chance  to  buy  the  property  upon  such 
terms  as  another  purchaser  may  offer  to  buy 
the  same,  the  latter  words  amotmtlng  to  the 
provision  of  a  way,  in  which  the  price  could 
be  fixed.  In  Hayes  v.  O'Brien,  supra.  It  was 
said:  "In  most  of  tbe  reported  cases  there 
has  been  an  offer  to  sell,  or  an  option  to 
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parcbase,  at  a  fixed  price  named  in  -the 
written  contract  Bnt  this  ia  not  necessary 
where  the  written  Instroment  fixes  a  definite 
mode  of  Its  ascertainment"  In  that  case 
It  was  also  said  that  under  the  language 
there  used,  to  wit  "upon  such  terms  and  at 
the  same  price  per  acre  as  any  other  person 
or  purchaser  might  have  offered  therefor," 
the  lessor  "covenanted  that  hefbre  he  would 
sell  to  any  other  person  than  the  lessee  at 
any  price,  the  lessee  might  exercise  his  option 
to  take  the  land  at  the  price  offered ;  that  Is, 
the  lessee  might  purchase  upon  the  terms  and 
at  the  price  the  lessor  was  offered  by  another, 
which  he  decided  to  accept"  There  is  no 
Buch  language  in  the  covenant  here  under 
consideration.  In  Hayes  v.  O'Brien,  snpra, 
quoting  from  Fry  on  Specific  Performance, 
tt  is  said:  "It  Is  evident  that  the  price  Is 
an  essential  ingredient  In  the  contract,  and 
that,  wh«e  this  Is  neither  ascertained  nor 
rendered  ascertainable,  the  contract  is  void 
for  incompletraen  and  Incapable  of  enforce- 
mauL  It  la  not,  however,  necessary  that  the 
contract  should  determine  the  price  in  tiie 
first  place.  It  may  appoint  a  way,  by  which 
ft  is  to  be  thereafter  determined,  in  which 
case  the  contract  is  perfected  only  when  the 
price  has  been  so  determined.  *  •  *  The 
principle  governing  is:  When  the  contract 
appoints  the  mode  of  determining  the  price, 
and  the  price  la  determined  according  to  that 
mode,  tile  contract  becomes  perfect  and  com- 
plete, in  all  respects  as  if  It  had  been  origi- 
nally fixed  in  the  writing;"  For  the  reason 
that  the  covenant  In  the  lease,  executed  be- 
tween appellant  and  appellee  Harr,  fixed  no 
price  and  fixed  no  mode  of  determining  the 
price,  the  contract  is  so  uncertain  and  In- 
complete that  a  court  of  equity  will  not  grant 
a  specific  performance  of  it  Consequently 
the  demurrer  to  the  b{}ll  was  properly  sus- 
tained. 

The  decree  of  the  superior  court  of  C!ook 
county,  dismissing  the  bill.  Is  afllrmed. 

Decree  affirmed. 


OU  ni.  UK) 

PEOPLB  ex  reL  RUSSBIiL,  County'  Treas- 
urer,  V.   BROWN. 

(Supreme  Court  of  Illinois.    Dec  20,  1905.) 
3.  MuHioiFAi.  CoBFOBATions  —  Sfeciai.  As- 

8ESSMBRT8— SUVFICIENCT     OV    ObOINANCX. 

Failure  of  a  special  assessment  ordinance 
to  fix  the  grade  of  the  street  to  be  improved 
does  not  deprive  the  court  of  Jurisdiction  of 
the  subject-matter,  so  as  to  render  a  judgment 
confirming  the  assessment  subject  to  attack  on 
fVplleation  for  judgment  of  sale  for  tlie  tax. 

2.   SAVS— CONIIBUATION. 

The  county  court  has  jurisdictioa  under 
IJocal  Improvement  Act,  J  61  (Hurd's  Rev.  St 
1903,  c.  24,  I  657).  and  County  Court  Act,  i  6 
(Hurd's  Rev.  St  1908,  c.  87,  i  93),  to  confirm 
a<  special  assessment  or  render  judgment  of  sale 
thereunder  at  a  probate  term. 

Appeal  from  Christian  (bounty  Court; 
James  H.  Forrester,  Judge. 

Application  by  the  people,  on  the  relation 
of  T.   F.   Russell,   for  Judgment  for  taxes 


against  Samuel  Brown.    Jndgment  toe  de- 
fendant, and  plaintiff  appeals.    Reversed. 

Arthur  Yockey,  City  Atty.,  and  R.  0.  Neff, 
State's  Atty.  (James  M.  Taylor,  Leslie  J.  Tay- 
lor, and  Crea  &  Housam,  of  counsel),  for  ap- 
pellant Frank  P.  Drennan  (Provine  &  Pro- 
vine,  J.  0.  &  W.  B.  McBride,  and  J.  A.  Merry, 
of  counsel),  for  appellee. 

PBR  CDRIAM.  This  was  an  application 
to  the  June  probate  term,  1905,  of  the  county 
court  of  CSirlstian  county,  by  the  collector  of 
that  county,  for  judgment  and  order  of  sale 
for  delinquent  special  assessments  against 
certain  property  belonging  to  Samuel  Brown, 
the  appellee,  for  paving  certain  streets  and 
constructing  sewers  and  drains  for  surface 
drainage  In  the  city  of  Taylorville.  The 
assessments  were  made  under  five  ordinances 
passed  by  the  city.  The  ordinance  for  paving 
was  adopted  on  July  14,  1903,  and  that  for 
the  sewers  on  August  17,  1903.  There  were 
three  ordinances  for  drains,  all  passed  by  ttie 
city  council  on  October  26,  1903.  Separate 
petitions  were  filed  in  the  county  court  under 
these  ordinances,  and  an  assessment  roll  was 
prepared  and  confirmed  by  the  county  court 
at  a  probate  term  in  each  case.  Appellee 
owns  property  against  which  assessments 
were  levied  'under  each  of  the  ordinances 
above  mentioned.  He  did  not  file  objections 
In  any  of  the  confirmation  proceedings.  He 
failed  to  pay  the  assessments  when  due,  and 
they  were  returned  delinquent  to  the  county 
collector,  who  made  the  application  "herein. 
The  appellee  filed  six  objections  to  the  ap- 
plication of  the  county  collector  in  the  court 
below.  The  second  is  not  urged.  The  others 
are  as  follows:  (1)  That  there  was  no 
petition  of  property  owners  presented  to  the 
board  of  local  Improvements,  without  which 
the  city  had  no  authority  to  pass  the  ordi- 
nances for-  the  Improvements.  (3)  That  the 
Judgments  of  confirmation  were  entered  at 
probate  terms,  instead  of  at  law  terms  of  the 
county  court  (4)  That  the  ordinances  were 
void  for  uncertainty  and  indeflnitenessi  In 
that  they  did  not  sufiSdentiy  set  forth  the 
nature,  character,  location,  and  description 
of  the  improvements  therein  proposed  to  be 
made.  (6)  That  the  ordinances  delegated  to 
the  city  engineer  discretionary  powers  in  the 
fixing  of  the  grades  and  choosing  of  materials 
and  in  the  construction  of  the  improvements. 
(0)  That  the  county  court  had  no  jurisdiction 
to  enter  jndgment  and  order  of  sale  for  de- 
linquent taxes  at  a  probate  term  of  such 
court  The  court  rendered  Judgment  sus- 
taining the  objections,  and  dismissing  the 
application.  The  collector.  In  the  name  of 
the  people  of  the  state  of  Illinois,  prosecutes 
tUs  appeal  from  that  Judgment 

Appellee,  in  support  of  his  obJectionB,  In  the 
court  below,  introduced  in  evidence  the 
petition,  ordinance,  and  judgment  In  each  of 
ttie  coniOrmation  proceedings,  and  here  con- 
tends that  the  first  fourth,  and  fifth  ob- 
jections are  established  by  the  records  so 
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introduced,  and  for  the  reasoos  stated  In 
those  objections  the  court  did  not  have  Juris- 
diction in  tbe  confirmation  proceedings.  We 
do  not  think  that  it  can  fairly  be  said  that 
tbe  matters  set  up  by  eitber  tbe  first  or  fifth 
objection  are  proved  by  inspection  of  tbe 
record  of  the  confirmation  proceedings,  and 
for  that  reason  It  is  unnecessary  to  discuss 
whether  they  would  have  affected  the  juris- 
diction of  tbe  court  had  they  appeared  as 
facts  from  the  record.  The  fourth  objection 
Is  based  upon  the  ground  that  none  of  the 
ordinances  heretofore  mentioned  attempted 
to  fix  any  grades  for  the  proposed  improve- 
ments, and  this  fact  appeared  upon  the  face 
of  the  wrdinances,  which  were  attached  to 
and  filed  with  the  petitions  in  the  confirma- 
tion proceedings.  It  is  contended  that,  unless 
the  ordinance  upon  which  the  proceedings  for 
a  special  assessment  is  based  establishes 
a  grade  for  the  improvement,  the  court  does' 
not  acquire  jurisdiction  of  the  subject-matter, 
and  a  judgment  rendered  In  such  case  is 
void  and  may  be  attacked  in  a  collateral 
proceeding  if  the  omission  to  fix  the  grade 
appears  from  the  record  of  the  confirmation 
proceeding. 

In  the  recent  case  of  Sumner  v.  Village  of 
Milford,  214  III.  388,  73  N.  B.  742,  It  Is  said 
that  jurisdiction  of  all  special  assessment 
cases  is  conferred  upon  the  county  court 
by  the  statute,  and  that  upon  the  passage  of 
an  ordinance  for  a  local  improvement  the 
court  acquires  jurisdiction  to  bear  and  de- 
termine the  particular  case  by  the  filing  of  a 
petition  by  tbe  officer  specified  in  that  ordi- 
nance,  praying  for  an  assessment  in  accord- 
ance with  tbe  provisions  of  such  ordinance. 
It  is  there  said  that  it  is  necessary  to  the 
jurisdiction  of  the  court  that  there  should  be 
an  ordinance,  passed  by  tbe  legislative  body 
of  the  municipality,  providing  for  the  im- 
provement; but,  if  such  ordinance  is  duly 
passed  and  approved,  the  jurisdiction  of  the 
court  is  not  defeated  because  there  may  be 
some  defect  in  the  ordinance.  It  is  further 
said,  citing  Gross  v.  People,  172  111.  571,  50  N. 
E.  334,  that  the  ordinance  must  include  a 
description  of  the  Improvement  in  order  to 
confer  Jurisdiction  upon  the  court;  but  that, 
unless  there  Is  a  total  failure  to  include  in 
tbe  ordinance  tbe  necessary  element  of  a 
specification  of  the  nature,  character,  loca- 
tion, and '  description  of  the  improvement, 
the  fact  that  the  specification  Is  defective  .will 
not  be  a  defense  to  the  application  for  Judg- 
ment of  sale.  In  the  case  at  bar  a  petition 
was  filed  in  each  of  tbe  confirmation  proceed- 
ings, with  a  copy  of  an  ordinance  passed  by 
the  legislative  body  of  the  city  attached 
thereto.  The  petition  was  filed  by  the  officer 
specified  In  the  ordinance  and  prayed  for  an 
assessment  in  accordance  with  the  provisions 
of  the  ordinance,  which  contained  specifica- 
tions of  the  nature,  character,  locality,  and 
description  of  the  Improvement  Bvery  ele- 
ment was  therefore  present  in  each  of  these 
proceedings  which  was  necessary  to  give  the 


court  Jurisdiction  of  the  subject-matter, 
measured  by  the  law  as'  laid  down  in  Sunmo: 
T.  Village  of  Milford.  supra.  In  the  case  of 
People  r.  Lingle,  165  111.  65,  46  N.  E.  10, 
which  was  a  case  In  which  a  judgment  at 
confirmation  was  attacked  upon  application 
for  judgment  because  the  ordinance  did  not 
sufficiently  specify  the  nature,  character,  local- 
ity, and  description  of  the  proposed  improve- 
ment, this  court  said:  "On  an  application  for 
judgment  against  lots  or  lands  for  delin- 
quent fecial  assessments,  an  objection  to  tbe 
judgment  because  of  the  insufficiency  of  tbe 
ordinance  under  which  the  assessmoit  is 
made  is  a  collateral  attack  on  the  judgment 
of  confirmation  of  the  assessment  The  Jadg- 
ment  of  confirmation  cannot  be  thus  attacked, 
except  for  matters  affecting  tbe  jurisdicti<HL 
The  sufficiency  of  the  ordinance  is  not  of  that 
character,  and  must  be  determined  on  tbe 
proceeding  to  confirm  the  special  assessment" 
In  the  case  of  Blount  v.  People,  188  IlL  53S, 
59  N.  B.  241,  it  was  held  that  an  ordinance 
which  failed  to  describe  the  height  of  the 
curtm.  to  be  used  in  an  improvement  althoo^ 
Invalid  when  objected  to  at  the  confirmation 
proceedings,  could  not  be  attacked  on  that 
ground  upon  application  for  Judgment  and  or- 
der of  sale,  as  the  omission  In  tbe  ordinance, 
was  only  a  defect  and  did  not  affect  the  Juris- 
diction of  the  court 

The  same  reason  exists  for  requiring  an 
ordinance  to  specify  the  height  of  curbs  to 
be  used  in  an  improvement  as  for  requiring 
It  to  fix  a  grade  for  such  improvement,  viz., 
in  order  that  the  commissioners  may  make 
an  intelligent  estimate  of  the  cost  of  the 
Improvement  and  the  contractor  an  intelligent 
bid  for  tbe  work.  Holden  t.  City  of  Chi- 
cago, 172  111.  263,  50  N.  B.  181;  City  of  Car- 
linvllle  V.  McClure,  156  IlL  482,  41  N.  E.  169 ; 
Foster  v.  City  of  Alton,  ITS  IlL  587,  51  N.  E. 
76.  No  requirement  that  an  ordinance  shall 
contain  either  is  found  in  the  local  improve- 
ment act  except  under  the  general  terms 
that  tbe  ordinance  shall  set  forth  the  nature, 
character,  locality,  and  description  of  the  im- 
provement There  is  therefore  no  apparoit 
distinction,  in  principle,  between  the  case 
of  Blount  V.  People,  supra,  and  the  one  at 
bar.  In  the  case  of  Perry  v.  People,  206  IlL 
334.  69  N.  E.  63,  this  court  held  that  an  ob- 
jection to  a  petition  for  the  confirmation  of 
a  special  assessment  on  the  ground  that  the 
ordinance  under  which  tbe  assessment  was 
made  failed  to  specify  the  width  of  tbe  street 
to  be  paved  should  be  sustained;  but  that 
when  an  objection  was  made  on  that  ground 
to  the  application  of  the  collector  for  Judg- 
ment it  cannot  be  considered.  It  was  there 
said.  In  discussing  the  question  whether  the 
omission  in  the  ordinance  rendered  it  void 
and  deprived  tbe  coiurt  of  jurisdiction :  "An 
ordinance  which  does  not  attempt  to  comply 
with  the  requirement  of  the  statute  that  It 
shall  contain  tbe  description  of  tbe  improve- 
ment is  a  nullity.  If  an  ordinance  on  which 
an  application  for  a  judgment  of  confirmation 
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l8  based  (Contains  soffldent  all^atlons  de- 
scrJptiTe  of  the  proposed  Improvement  to 
challenge  the  attention .  of  the  conrt,  Jurla- 
diction  attaches  in  the  court  to  judicially  de- 
termine as  to  the  legal  sufBdency  of  the  de- 
scription, and  the  decision  and  judgment  of 
the  court  thereon,  however  erroneous,  is  not 
void,  nor  can  it  be  attacked  as  for  error  In 
a  collateral  proceeding."  In  view  of  the  con- 
clusions reached  by  this  court  In  the  above 
cases,  we  are  of  the  opinion  that  the  failure 
of  the  several  ordinances  to  establish  grades 
did  not  deprive  the  court  of  jurisdiction  in  the 
conflrmatlon  proceedings,  and  therefore  can- 
not be  urged  as  a  defense  upon  this  applica- 
tion for  judgment 

Appellee's  third  and  sixth  objections,  to  the 
effect  that  the  county  court  had  no  jurisdic- 
tion to  confirm  the  assessmenj:  rolls  or  to 
entertain  this  application  for  judgment  and 
order  of  sale  at  a  probate  term,  are  without 
merit  Section  61  of  the  local  Improvement 
act  (being  section  557,  c.  24,  Hurd's  Rev.  St. 
1903)  provides  that  "the  hearing  in  all  the 
cases  arising  under  this  act.  If  In  the  county 
court,  may  be  had  at  either  a  law  or  a  pro- 
bate term  of  said  court"  The  cases  dted  by 
the  appellee,  which  hold  that  the  county  court 
has  no  jurisdiction  to  confirm  an  assessment 
roll  at  a  probate  term,  arose  under  statutes 
which  contained  no  such  provision  as  that 
above  quoted.  Section  93,  c.  87,  Hurd's  Rev. 
St  1903,  confers  jurisdiction  upon  county 
courts  to  render  judgment  and  order  of  sale 
for  delinquent  taxes  and  assessments  at  pro- 
bate terms. 

The  county  court  erred  in  sustaining  the 
objections  filed  by  appellee  and  In  dismissing 
the  application,  as  none  of  such  objections 
constituted  a  defense  In  this  proceeding.  The 
Judgment  will  therefore  be  reversed  and  this 
cause  will  be  remanded  to  the  county  court, 
'With  directions  to  enter  judgment  and  ordor 
of  sale  as  applied  for  by  the  county  collector. 

Reversed  and  remanded,  with  dlrectiona 

<218  IlL  54S) 

PEOPLB  ez  rel.  RUSSELL,  County  Treasur- 
er, V.  COLEGROVB. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

MlTRIOrPAI.    COKFOBATIONS — SPEOIAL    ASSESS- 
HENTS — DeSCBIFTION    OF   PaOPEaTT. 

In  an  application  for  judgment  of  sale 
under  a  special  assessment,  a  description  of  tiie 
land  as  a  "tract  62%  feet  wide  by  142  feet 
In  the  S.  B.  %  of  section  27,  town  13,  range 
2  W.,"  being  the  same  as  the  description  in  tbe 
delinquent  list  returned  by  the  city  collector, 
except  that  it  shows  the  land  abuts  on  a  certain 
street,  is  too  indefinite. 

Appeal  from  Christian  County  Court ;  James 
H.  Forrester,  Judge. 

Action  by  the  people,  on  the  relation  of  T. 
P.  Russell,  county  treasurer,  for  judgment  for 
tax  assessment  against  John  B.  Colegrove. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

Arthur  Yockey,  City  Atty.,  and  R.  C.  Nefl, 
State's  Atty.  (James  M.  'Taylor,  Leslie  J.  Tay- 


lor, and  Hnigh  Crea,  of  counsel),  for  appellant 
J.  C.  &  B.  B.  McBrlde  and  Frank  P.  Dren- 
nan  (Provlne  &  Provlne  and  J.  A.  Merry,  of 
counsel),  for  appellee. 

PER  CURIAM.  This  case  Involves  the 
same  objections  to  an  application  to  the  coun- 
ty court  of  Christian  county  for  judgment 
and  order  of  sale  for  delinquent  spedal  as- 
sessments that  were  passed  upon  by  this 
court  in  the  case  of  People  ex  rel.  v.  Brown, 
75  N.  E.  989,  where  a  complete  statement  of 
the  facts  will  be  found.  It  Is  unnecessary 
to  discuss  those  objections  here. 

An  additional  objection  was  made,  how- 
evOT,  to  the  application  for  judgment  against 
the  property  here.  Involved  which  waa  not 
made  in  the  Brown  Case,  viz.,  that  the  de- 
scriptlbn  of  the  property  against  which  judg- 
ment is  sought  Is  so  indefinite  that  the  prop- 
erty Is  not  capable  of  identification.  We 
think  this  is  a  meritorious  objection.  The 
property  Is  described  in  the  application  for 
judgment  as  being  a  tract  of  land  62%  feet 
by  142  feet  in  the  S.  E.  %  of  section  27,  town 
13,  range  2  W.  The  description  is  the  same 
in  the  list  of  lands  returned  delinquent  by 
the  dty  collector  of  special  assessments,  ex- 
cept that  it  shows  that  the  tract  of  land  abuts 
on  Market  street  The  description  In  the 
assessment  roll  is  still  more  ambiguous,  as  it 
does  not  even  give  the  dimensions  of  the  tract 
of  land.  It  is  apparent  that  the  proper^ 
against  which  judgment  is  here  sought  cannot 
be  located  by  a  competent  surveyor,  either 
by  the  description  under  which  it  was  assess- 
ed or  by  the  description  under  which  It  was 
returned  delinquent,  which  forms  the  basis 
for  the  application  for  judgment.  A  judg- 
ment rendered  under  such  circumstances 
could  attach  to  no  property,  and  would  there- 
fore be  a  nullity.  People  v.  Eggers,  104  111. 
515,  45  N.  B.  1074;  People  v.  CIlfTord,  166  111. 
165,  46  N.  B.  770;  Upton  v.  People,  176  III. 
632,  62  N.  E.  358 ;  Vennum  v.  People,  188  111. 
158,  58  N.  B.  979 ;  Carrlngton  v.  People,  195 
111.  484,  63  N.  B.  163. 

The  court  did  not  err  In  sustaining  this  ob- 
jection to  the  application  for  judgment  and 
order  of  sale.  The  judgment  of  the  county 
court  will  be  affirmed. 

Judgment  affirmed. 


(21S  III.  381) 
PARKS  V.  NORTHWESTERN  UNI- 
VERSITY. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 
1.  Chabitieb  —  What  Abk  Chabitikb  —  Lia- 

BILITT  FOB  SbbVART'8  ACTS. 

Prir.  Laws  1851,  p.  20,  granting  a  spedal 
charter  to  the  trustees  Of  a  certain  university, 
provides  that  such  university  shall  bold  the 
property  of  the  institution  solely  for  the  pur- 
pose of  education,  and  not  for  tbe  benefit  of 
themselves  or  any  contributor ;  requires  the 
university  to  accept  all  persons  who  may  apply 
to  it  for  education ;  grants  it  powers  to  carry 
oat  tbe  purpose  of  its  creation,  which  Is  edu- 
cation solely ;  and  provides  for  a  forfeiture  io 
case  it  acts  contrary  to  the  provisions. /jf^ip 
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charter.  The  statute  of  charitable  ntes  (St 
43  Eliss.  c  4),  which  la  a  part  of  the  common 
law  of  the  state,  mentionB  schools  of  learning 
as  charitable  objects.  Beld^  that  the  university 
in  question  is  a  charitable  institution,  notwith- 
standing it  requires  its  students  to  pay  tuition. 
within  the  rule  exempting  a  charitable  Insti- 
tution from  liability  for  the  negligence  of  its 
Bervants. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  b7  Bobert  Smith  Parks  against  the 
Northwestern  University.  From  a  judgment 
of  the  Appellate  Court,  affirming  a  judgment 
of  dismissal,  plalntlS  appeals.    Affirmed. 

Ashcraft  &  Ashcraft  (B.  M.  Asbcraft,  of 
counsel),  for  appellant  H.  H.  C.  MlUer  and 
G.  O.  little,  for  appellee. 

BOOOS,  X  The  declaration  In  this  case, 
after  alleging  that  the  appellee  undertook 
for  hire  to  teach  the  appellant  the.  science 
ot  dentistry,  dental  surgery,  etc.,  charged 
that  the  appellant  received  injuries  resulting 
in  the  loss  of  an  eye  through  the  negligence 
of  one  of  the  professors  employed  by  the 
appellee  while  the  appellant  was  in  his 
charge  as  a  student  in  a  classroom  or  labora- 
tory of  the  appellee.  A  demurrer  was  sus- 
tained to  the  declaration  by  the  superior 
court  of  Cook  county,  and  the  cause  dis- 
missed ;  and  this  is  an  appeal  from  the  judg- 
ment of  tte  Appellate  Court  for  the  First 
District,  affirming  the  Judgment  entered  In 
said  superior  court 

The  ground  of  the  demurrer  was  that  the 
appellee  university  Is  a  charitable  institution 
organized  for  the  purpose  of  disseminating 
education  and  professional  learning,  and  that 
tbe  doctrine  that  the  employer  shall  be  liable 
to  respond  for  the  negligent  act  of  the  em- 
ploy6  has  no  application  to  it  The  question 
as  to  whether  the  defense  should  be  raised 
by  demurrer  or  plea  was  waived  by  coun- 
sel, and  by  agreement  the  charter  of  the  uni- 
versity was  produced,  and  It  is  agreed  that 
the  cause  should  be  considered  as  if  the 
charter  of  the  appellee  was  fully  pleaded 
and  the  issue  of  law  made  thereon.  The 
appellee  university  was  created  by  a  special 
charter  granted  to  its  trustees  by  the  Legis- 
lature of  the  state,  of  Illinois  (Prlv.  Laws 
1851,  p.  20),  and  is  being  operated  under  that 
charter  and  tbe  amendments  thereto  passed 
In  1855,  1861,  and  1867.  By  section  2  of  the 
charter  (Prlv.  Laws  1851,  p,  21)  it  is  pro- 
vided that  the  appellee  shall  have  perpetual 
succession,  "and  shall  hold  the  property  of 
said  Institution  solely  for  the  purpose  of  edu- 
cation, and  not  as  a  stock  for  the  Indlvidnal 
benefit  of  themselves,  or  any  contributor  to 
the  endowment  of  the  same."  Section  9 
(page  23)  provides  for  a  forfeiture,  should 
"tbe  corporation  at  any  time  act  contrary 
to  tbe  provisions  of  its  charter  or  fail  to  com- 
ply with  the  same."  Appellee  is  required 
also,  by  the  terms  of  said  charter,  to  accept 
all  persons  who  may  apply  to  it  for  educa- 
tion, provided  they  meet  the  necessary  edu- 
cational requirements  and  are  of  good  moral 


character.  Many  other  broad  and  extensive 
powers  are  granted  to  the  appellee  universi- 
ty, but  they  are  all  conferred  to  enable  it 
to  so  manage  its  property  that  it  may  the 
more  effectively  carry  out  the  main  pur- 
poses of  Its  creation — education— and  for 
that  purpose  alone. 

It  Is  clear  from  the  reading  of  thla  diar- 
ter  that  the  appellee's  entire  funds,  whetiier 
from  tuition  fees  received  from  atodoits 
or  other  sources,  must  be  used  solely  for 
educational  purposes.  The  appellee  corpora- 
tion has  no  capital  stock,  It  cannot  declare 
divldeuds  or  share  profits,  and  everything 
that  It  has  is  Iield  In  trust  to  be  applied  in 
snch  manner  as  to  best  accomplish  tbe  par- 
pose  for  which  it  was  created,  viz.,  tbe  diffu- 
sion of  knowledge  and  learning.  In  tbe 
statute  of  charitable  uses  (St  43  Eliz.  c.  4i, 
which  Is  a  part  of  the  common  law  of  tills 
state  (Heuser  v.  Harris,  42  111.  425 ;  Andrews 
V.  Andrews,  110  111.  223),  "schools  of  learn- 
ing, free  schools,"  etc,  are  mentioned  as 
charitable  objects,  and  the  fact  that  the  ap- 
pellee requires  its  students  to  pay  tuition 
does  not  change  Its  clwracter  as  a  charitable 
Institution.  6  Cyc  974;  Andrews  t.  An- 
drews, supra. 

The  appellant  insists  that  the  appellee 
university  is  not  a  public  charity,  within 
the  meaning  of  the  rule  that  exempts  such 
institutions  from  liability  for  the  n^llgent 
acts  of  its  servants.  He  first  argoes  tiiat 
the  principle  of  exemption  applies  only  to 
involuntary  corporations,  such  as  counttes, 
towns,  charitable  institutions  conducted  by  tbe 
state  or  general  government,  etc  which  are  a 
part  of  the  government  of  the  state,  and  the 
exemption  exists  because  they  are  acting  as 
agencies  of  the  state,  but  that  it  does  not  ap- 
ply to  corporations  accepting  private  charters, 
and  that  the  appellee  is  liable  upon  the  same 
principle  that  cities  and  villages  are  held 
liable  for  the  negligent  failure  to  properly 
maintain  streets,  sidewalks,  etc..  In  a  reason- 
ably safe  condition.  Counties  and  towns  un- 
der township  organization  are  created  as 
agencies  of  the  state  for  the  purpose  of  ex- 
ercising locally  certain  govmmental  functtona. 
and  in  the  performance  of  duties  of  that 
character  neither  the  state  nor  any  of  Its 
agencies  are  liable  to  respond  In  damages 
for  the  negligent  acts  of  any  of  its  servants. 
An  Incorporated  city  or  village  may  have,  and 
usually  has,  cast  upon  it  authority  to  per- 
form certain  public  or  governmental  duties, 
and  in  the  performance  of  such  functions 
these  municipalities  are  not  subject  to  tbe 
doctrine  of  respondeat  superior  for  the  de- 
linquencies of  their  agents  or  officers,  for  the 
reason,'  before  given,  that  in  such  matters 
they  are  but  arms  of  the  state,  and  the  non- 
liability of  the  sovereign  covers  and  shields 
the  acts  of  its  agaicles.  City  of  Chicago  v. 
Chicago  Ball  Club,  196  111.  64,  63  N.  B.  895. 
89  Am.  St  Bep.  243.  An  Incorporated  city 
or  village  voluntarily  accepts  a  charter  grant- 
ing to  It  certain  private  or  proprietary  pow- 
ers—that Is,  powers  to  be  exercised  for  the 
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benefit  of  Its  citizens — ^and  a  duty  U  thereby 
Imposed  upon  tbem  to  properly  exercise  tbose 
po-wers  without  Injury  to  others,  and  for  the 
negligent  breach  of  that  duty  by  their  serr- 
ants  they  are  liable  to  the  Injured  party. 
But  the  exemption  accwded  to  charitable  In- 
BtltutlonB  does  not  rest  alone  on  the  doctrine 
that  the  state  or  the.  sovereign  Is  not  liable 
for  the  acts  of  its  servants.  The  doctrine  of 
respondeat  superior  does  not  extend  to  char- 
itable iDStitations  for  the  reasons,  "first,  that 
If  this  Nabillty  were  admitted  the  trust  fund 
might  be  wholly  destroyed  and  diverted  from 
the  purpose  for  which  it  was  given,  thus 
thwarting  the  donor's  intent,  as  the  result 
of  negligence  for  which  he  was  in  nowise 
responsible;  second,  that,  since  the  trustees 
cannot  divert  the  funds  by  their  direct  act 
from  the  purposes  for  which  they  were  do- 
nated, such  funds  cannot  be  indirectly  di- 
verted by  the  tortious  or  negligent  acts  of  the 
managers  of  the  funds  or  their  agents  or  em- 
ploye. B  Am.  &  Bng.  Ency.  of  Law  (2d  Ed.) 
928.  These  reasons  for  exemption  apply  as 
well  to  private  as  to  public  charitable  coiv 
poratlons. 

The  appellee  unlversily  is  a  private  corpo- 
ration, but  Is  organized  for  purely  charitable 
purposes.  It  declares  no  dividends,  and  has  no 
power  to  do  so.  It  depends  upon  the  income' 
from  its  property  and  the  endowments  and 
gifts  of  benevolent  persons  for  funds  to  carry 
oat  the  sole  object  for  which  it  was  created — 
the  dissemination  of  learning.  Its  charter 
Mcnres  to  all  persons  of  good  moral  charac- 
ter who  have  made  snfflcioit  preliminary  ad- 
vancement the  benefits  of  the  university,  and 
all  of  Its  funds  and  property,  from'  whatever 
source  derived,  are  tadd  In  trust  by  it,  to  be 
applied  in  furtherance  of  tke  purpose  of  its 
organization  and  increasing  its  benefits  to  the 
public.  The  funds  and  property  thus  ao- 
quired  are  held  in  trust,  and  cannot  be  divert- 
ed to  the  purpose  of  paying  damages  for  in- 
juries caused  by  the  negligent  or  wrongful 
acts  of  its  servants  and  employ^  'to  persons 
who  are  enjoying  the  benefit  of  the  ctiarity. 
An  institution  of  this  character,  doing  char- 
itable work  of  great  benefit  to  the  public 
without  profit,  and  depending  upon  gifts,  do- 
nations, legacies,  and  bequests  made  by  char' 
liable  persons  for  the  successful  accomplish- 
ment of  its  beneficial  purposes,  is  not  to  be 
hampered  in  the  acquisition  of  property  and 
funds  from  those  wishing  to  contribute  and 
assist  in  the  charitable  work  by  any  doubt  that 
might  arise  in  the  minds  of  such  intending 
donors  as  to  whether  the  funds  supplied  by 
'them  will  be  applied  to  the  purposes  for  which 
they  Intended  to  devote  them,  or  diverted  to 
the  entirely  dlfTerent  purpose  of  satisfying 
Judgments  recovered  against  the  donee  be- 
cause of  the  negligent  acts  of  those  employed 
to  carry  the  beneficent  purpose  into  execution. 

That  the  appellee,  though  a  private,  and 
not  a  public,  corporation,  being  a  purely  char- 
itable institution,  is  not  answerable  for  the 
n^llgent  acts  of  its  employte,  is  lield  but 
with  little  dlversily  of  opinion.  6  Am.  Sc 
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Eng.  Ency.  of  Law  (2d  Ed.)  923,  and  many 
Judicial  decisions  dted  in  the  note.  The^nly 
case  we  find  in  this  country  expressing  a  con- 
trary view  is  Glavin  v.  Rhode  Island  Hos- 
pital, 12  B.  I.  411,  84  Am.  Rep.  67S ;  and 
since  that  decision  the  Legislature  of  Rhode 
Island  has  by  appropriate  enactment  created 
the  exemption  here  contended  for  by  the  ap- 
pellee university  as  to  all  hospitals  whose 
funds  are  exclusively  devoted  to  charitable 
purposes.    Oen.  Laws  R.  I.  1896,  c.  177,  S  38. 

The  ruling  of  the  superior  court  of  Cook 
county  in  sustaining  the  demurrer  to  appel- 
lant's declaration  was  correct  The  judg- 
ment of  the  Appellate  Court  must  Im,  and  is, 
affirmed. 

Judgment  affirmed. 


(mi  111.  3S6) 

PARSONS  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec  20,  190a.) 

1.  Homicide— Evidence. 

On  trial  for  wife  murder,  where  the  kiU- 
in^  is  admitted,  but  is  claimed  to  be  accidental, 

gnor   disagreements   between   the   parties  may 
e  shown. 

[Ed.  Note.— For  cases  in  point,  see  voL  20^ 
Cent.  Dig.  Homicide,  f S  288,  843J 

2.  Same— Bt/BDXN  or  Paoor. 

The  burden  of  proving  mitigatin|[  circum- 
stances or  those  excusing  the  homicide,  is  on 
accused,  where  the  killing  is  proved. 

[Ed.  Note. — For  cases  In  point  see  voL  26, 
Cent  Dig.  Homicide,  $§  27d-27&] 

3.  CaimNAi.  Law— InsTBtrcmoNB. 

An  instmction  as  to  circdmstantial  evi- 
dence stating  that  If  the  circumstances  satisfy 
the  jury  of  the  guilt  of  the  accused  he  should 
be  found  guilty,  is  not  objectionable. 

[Ed.  Note. — For  cases  in  point  see  voL  1% 
Cent  Dig.  Criminal  Law,  H  1886,  1888.] 

4.  Same— Malice. 

An  instruction  that  malice  includes  anger, 
hatred,  and  revenge,  and  every  other  unlawful 
motive,  and  denotes  an  action  flowing  from  a 
wicked,  mind,  and  that  the  malice  is  Inferred 
from  anv  deliberate  or  cool  act,  however  sudden, 
which  shows  a  malignant  heart,  la  not  errone- 
ous. 

[£)d.  Note. — For  cases  in  point  see  voL  14^ 
Cent  Dig.  Criminal  Law,  ||  25-28,  1816.] 

5.  Homicide— JusTiriABUC  Homicide. 

An  Instruction  defining  justifiable  homicide 
in  the  words  of  Or.  Code,  f  148,  la  not  objec- 
tionable. 

6.  CanniTAi,  Law— iNSTBucnoNS. 

An  instmction  that  if  the  Jury  believe 
from  the  evidence  and  certain  of  its  aspects 
that  accused  is  guilty,  and  from  other  aspects 
that  he  is  not  guilty,  they  should  acquit  it 
the  latter  view  is  as  reasonable  as  that  which 
would  lead  to  conviction,  is  properly  refused. 

[Ed.  Note. — For  cases  in  point  see  vol.  1^ 
Gent  Dig.  Criminal  Law,  ||  1904-1922.] 

7.  Same. 

Substantial  repetition  of  Instructions  given 
may  be  refused. 

[Ed.  Note. — For  cases  In  point  see  vol.  14^ 
Cent  Dig.  Oiminal  Law,  $  2011.] 

Error  to  Oircnlt  Court,  St  Clair  County; 
B.  R.  Burroughs,  Judge. 

Samuel  Parsons  was  convicted  of  murder, 
and  brings  error.    A£Brmed.         ,      ^-.^^i^ 
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On  October  6,  190S,  plalntlfl  In  error  was 
Indicted  by  the  grand  Jury  of  St  Clair  county 
for  the  mxirder  of  his  wife,  Virginia  Parsons, 
by  shooting  her  with  a  pistol  on  the  2lBt  day 
of  Jnly,  1903,  at  their  home  In  the  city  of 
East  St  Ix>nlB.  To  the  indictment  a  plea  of 
not  guilty  was  entered.  The  defendant  was 
put  upon  his  trial,  and  on  November  14,  1903, 
the  Jury  returned  a  verdict  finding  the  plain- 
tiff in  error  guilty,  and  fixing  his  punishment 
at  Imprlsonmoit  in  the  penitentiary  for  the 
term  of  his  natural  life.  A  motion  for  a 
new  trial  was  made  and  overruled,  and  Judg- 
ment was  thereupon  entered  upon  the  verdict 
and  sentence  passed  against  the  plaintifC  In 
error.  Plaintiff  In  error  was  married  to  the 
deceased,  then  Virginia  Bonner,  at  Little 
Rock,  Ark.,  on  Octobw  30,  1897.  Plaintiff 
in  error  appears  to  have  been  brought  up  on  a 
farm  In  Texas,  and  before  his  marriage  was  a 
railroad  man.  For  some  time  after  his  mar- 
riage be  lived  In  Little  Rock,  and  was  en- 
gaged as  an  underwriter  for  an  Investment 
company.  From  Little  RoCk  he  went  to  Mt 
Pleasant,  Tex.,  where  he  was  engaged  In  rail- 
road work  for  the  St  Louis,  Iron  Mountain 
&  Southern  Railway  Company,  and  lived 
there  for  about  a  year.  From  there  he  went 
to  Mississippi,  and  worked  for  a  railway  com- 
pany; and  In  1900,  after  living  at  Green- 
ville, he  went  to  Water  Valley,  Miss.  During 
this  time  he  and  his  wife  lived  together, 
though  they  appear  to  have  been  occasionally 
separated.  Plaintiff  in  error  and  his  wife 
came  from  Paducah,  Ky.,  where  her  mother 
lived,  to  East  St  Louis,  some  time  after 
Christmas,  1902.  Prior  to  that  his  wife  had 
left  him,  and  gone  back  to  Paducah  to  her 
mother.  They  had  one  child,  a  little  girl 
about  four  years  old.  Upon  arriving  at  Bast 
St  Louis,  they  rented  a  couple  of  rooms 
where  they  lived  for  a  few  weeks.  Then  they 
went  to  live  at  a  boarding  house,  where  they 
stayed  until  some  time  in  June,  and  then  went 
to  the  house,  known  as  819  Wlnstanley  ave- 
nue, where  they  lived  when  the  shooting  took 
place  In  the  next  month.  Plaintiff  in  error's 
occupation  when  working  for  the  railroad 
was  that  of  a  switchman.  The  evidence 
tends  to  show  numerous  quarrels  between 
plaintiff  in  error  and  his  wife,  and  that  he 
several  times  left  her.  On  July  21,  1903, 
plaintiff  in  error  had  charge  of  a  gambling 
game,  called  a  "crap  game,"  in  a  saloon  in 
East  St  Louis,  run  by  a  man  named  Jones. 
On  the  night  of  that  day,  July  20,  1903, 
plaintiff  in  error  went  home,  arriving  there 
about  10  o'clock  or  a  little  after.  The  door 
was  locked,  and  his  wife  let  him  in.  A  Mrs. 
Goldman  or  Coleman  was  boarding  with 
them,  and  she  and  Mrs.  Parsons  had  not  re- 
tired for  the  night,  but  had  let  down  the 
windows  and  closed  and  locked  the  doors. 
The  house  where  they  lived  consisted  of  four 
rooms,  the  first  of  which  Is  designated  in 
the  testimony  as  the  "front  room ;"  the  next 
room  was  the  sleeping  room,  In  which  there 
was  a  bed,  and  which  was  occupied  by  plain- 
tiff in  error  and  his  wife  as  a  bedroom,  and 


called  in  the  te8tl|uony  the  "middle  room." 
He  and  his  wife  and  little  girl  slqtt  In  tlie 
bed  in  the  middle  room.  There  was  a  door 
leading  from  the  front  room  Into  the  beditxHu 
or  middle  room.  There  was  also  a  door  lead- 
ing from  the  porch  into  the  front  room,  and 
to  the  right  of  this  door  was  a  window  look- 
ing out  upon  the  porch.  There  was  also  a 
window  on  the  left  side  of  the  front  room. 
The  bed  was  placed  diagonally  across  the 
middle  room,  the  head  being  towards  the 
right  corner,  and  the  foot  towards  the  left 
comer. 

The  plaintiff  tn  error  claims  that  he  wait  to 
bed,  and  went  to  sleep,  and  was  awakened  in 
the  middle  of  the  night,  about  midnight  or 
shortly  thereafter,  and  heard  a  noise  in  the 
front  room.  He  states  that  he  mistook  his 
wife  for  a  burglar,  and  shot  her.  His  version 
of  the  shooting  is  that  he  had  been  sleeping 
about  an  hour  and  a  half  when  he  was  sud- 
denly wakened  by  a  noise;  that  when  be 
beard  the  noise,  he  raised  up,  but  was  not 
wide  awake  at  that  time,  bat  dazed;  tliat 
when  he  heard  the  noise  he  shot  immediately 
just  as  he  straightened  up;  that  he  turned 
and  raised  up,  sitting  in  bed,  and  shot;  that 
he  hadn't  his  eyes  open;  that  he  conld  not 
see  anything  as  It  was  dark.  According  to 
his  statement,  he  shot  through  the  door  open- 
ing from  the  front  room  into  the  bedroom, 
and  struck  his  wife,  who  appears  to  have 
been  near  tiie  window  of  the  left  wall  of  the 
front  room.  A  Mrs.  Berry  lived  next  door  to 
plaintiff  In  error  and  his  wife  at  817  Wlnstan- 
ley avenue.  She  was  on  her  front  pordi  at- 
tending to  a  sick  child  in  a  hammock,  and 
heard  the  firing  of  a  revolver.  She  went  into 
the  house,  and  asked  what  had  happened,  and 
Parsons  told  her  that  he  bad  shot  his  wife  for 
a  burglar.  She  says  that  Mrs.  Parsona  was 
lying  where  she  was  shot,  under  the  side 
window  of  the  front  room  next  to  Mrs.  Ber- 
ry's house,  near  to  the  window,  but  that  b» 
head  was  out  about  three  feet  from  the  win- 
dow; that  the  window  was  up,  and  the 
screen  was  lying  on  the  floor  near  the  win- 
dow where  she  had  been  shot ;  that  the  shot 
was  fired  at  about  12:30  o'clock ;  that,  when 
she  got  to  where  Mrs.  Parsons  was  lying. 
Mrs.  Parsons  said:  "You  have  killed  me;  get 
mother."  Mrs.  Berry  states  that  Parsons 
came  home  about  10:30  that  night  while  abe 
was  on  the  porch  with  a  sick  child,  and  was 
talking  loud;  that  she  could  hear  more  or 
less  of  what  was  said ;  that  they  were  quar- 
reling over  the  fact  that  Mrs.  Parsons  had 
purchased  some  rugs,  and  had  given  $9.60  for 
them ;  that  she  heard  Parsons  say:  "I  know 
over  the  river,  I  can  get  all  the  rugs  I  can 
carry  for  $Z60  a  piece,  and  I  won't  pay  no 
such  prices,  and  you'll  have  to  take  them 
back ;"  that  they  spoke  unusually  loud ;  that 
she  heard  Mrs.  Parsons  say  that  she  would 
Just  as  leave  pay  the  money  for  the  rugs,  as 
to  pay  it  for  "whisky,  whoring,  and  gam- 
bling"; that  they  quarreled  for  about  a  half 
an  hour  and  then  were  quiet  and  then  she 
heard  nothing  more,  until 
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port  of  the  reTolver,  and  heard  M;i^8.  Parsons 
scream;  that  she  ran  down  to  the  corner  of 
the  house  and  called  out:  "What  is  the  mat- 
ter? What  to  the  matter?"  three  or  four 
times ;  that  she  did  not  get  an  answer  right 
away,  but  finally  Parsons  came  out  of  the 
door  and  said:  "I  have  shot  my  wife;  for 
Qod's  sake  get  some  one  to  get  a  doctor." 
The  deceased  Ilyed  until  about  6  o'clock  in 
the  morning  when  she  died.  During  tlie  time 
While  Mrs.  Parsons  lived  the  defendant  did 
what  he  could  to  alleviate  her  pains,  and  fre- 
quently expressed  his  sorrow,  giving  vent  to 
his  feelings  by  the  shedding  of  tears. 

Webb  &  Webb  and  George  A.  Crow,  for 
plaintiff  in  error.  W.  H.  Stead,  Atty.  Gen., 
for  the  People. 

MAGRUDER,  J.  (after  stating  the  facts). 
It  to  admitted  that  the  plaintiff  in  error  killed 
hte  wife.  The  only  question  Is  whether  or  not 
hto  statement  to  true  that  he  killed  her  ac- 
cidentally, mtotaklng  her  for  a  burglar,  or 
whether  he  willfully  murdered  her.  He  stat- 
es that  when  he  reached  home,  she  told  him 
that  a  burglar  had  tried  to  make  an  entry 
Into  the  house,  and  that  there  had  been  pre- 
viously thereto  one  or  more  attempts  to  enter 
the  house.  (Section  165  of  chapter  88  of  the 
Revised  Statutes,  being  the  Orimlnal  Code,  is 
as  follows:  "Itie  killing  being  proved,  the 
btirden  of  proving  circumstances  of  mitiga- 
tion, or  that  justify  or  excuse  the  homicide, 
win  devolve  on  the  accused,  unless  the  proof 
on  the  part  of  the  prosecution  sufficiently 
manifests  that  the  crime  committed  only 
amounts  to  manslaughter,  or  that  the  accused 
was  justified  or  excused  in  committing  the 
homicide."    Hurd's    Rev.    St    1899,    p.    596. 

Whether  the  homicide  was  justified  or  ex- 
cusable for  the  reasons  stated  by  the  plaintiff 
In  error  was  a  question  of  fact  for  the  deter- 
mination of  the  Jury.  In  StefiTy  v.  People,  130 
111.  98,  22  N.  E.  861,  which  was  an  indictment 
for  an  assault  with  Intent  to  murder,  we  said 
(page  99  of  130  III.,  page  861  of  22  N.  E.): 
"Whether  the  evidence  warranted  the  verdict 
was  a  question  of  fact  peculiarly  within  the 
province  of  the  jury  to  determine,  and  great 
weight  is  to  be  given  to  their  finding.  Courts 
are  reluctant  to  substitute  their  opinion  for 
that  of  the  Jury  upon  controverted  questions 
of  fact.  To  Justify  this  court  in  reversing,  on 
the  ground  that  the  evidence  was  insufficient, 
it  must  appear  that  the  finding  of  the  jury  is 
not  sustained  by  the  evidence,  or  that  It  is 
palpably  contrary  to  the  decided  weight  of  the 
evidence."  Gainey  v.  People,  97  111.  270,  37 
Am.  Rep.  109;  McCoy  v.  People,  175  111.  224, 
61  N.  B.  777 ;  Gllman  v.  People,  178  111.  26,  52 
N.  E.  967;  Johnson  v.  People,  202  111.  63, 
66  N.  B.  877.  In  McCoy  v.  People,  supra, 
which  was  an  indictment  for  murder,  it  was 
said  (page  229  of  175  111.,  page  779  of  51  N. 
B.):  "PlaintlfC  in  error  insists  that  the  evi- 
dence to  not  suffldent  to  sustain  a  conviction. 
The  law  has  placed  the  determination  of  that 
question  with  the  jury,  and  it  is  only  when 


this  court  to  satisfied,  from  a  careful  consid- 
eration of  the  whole  testimony,  that  there  to 
a  reasonable  doubt  of  the  guilt  of  the  accused, 
that  it  will  interfere  with  the  verdict  of  the 
jury  on  the  ground  that  the  evidence  does  not 
support  the  verdict."  We  are  unable  to  say, 
in  the  case  at  bar,  that  the  evidence  does  not 
sustain  the  verdict  of  the  Jury. 

There  was  much  in  the  conduct  of  the  plain- 
tiff in  error  after  the  killing  of  hto  wife, 
which  tended  to  confirm  his  statement  in  re- 
gard to  it.  But  there  was  also  much  in  the 
evidence  to  contradict  the  truthfulness  of  his 
statement  In.  the  first  place,  the  evidence 
showed  that  the  plaintiff  in  error  and  hto 
wife,  both  before  they  came  to  Bast  St.  Louto 
and  after  they  came  there,  lived  an  unhappy 
life,  and  quarreled  much  with  each  other,  and 
separated  several  times  from  each  other. 
One  witness,  who  was  a  next  door  neighbor 
when  they  lived  in  Water  Valley,  Miss.,  states 
that  not  a  day  passed  when  they  did  not 
qnarrel;  that  one  day  he  knocked  bis  wife 
out  of  the  back  door  of  the  house,  and  hit  her 
on  the  left  cheek,  and  struck  her  twice  in  the 
face  with  bis  fist;  that  on  several  occasions 
his  wife  was  lieard  screaming,  and  he  was 
heard  cursing  her.  Another  witness  testified 
that  when  they  lived  at  Water  Valley,  Par- 
sons and  hto  wife  were  engaged  in  a  quarrel 
upstairs,  and  he  cut  up  her  dress  and  she  came 
out  of  the  house  crying;  that  on  the  next 
day  he  stated  to  witness  that  he  could  not 
get  along  with  her ;  that  he  cut  up  her  dress 
for  spite,  and  was  going  to  leave  her,  and  did 
leave  her,  and  stayed  away  8  or  10  days,  and 
finally  they  made  up,  and  went  ba(&  together 
to  the  bouse;  that  he  said  he  could  not  get 
along  with  her,  and  that  she  was  hard  to  get 
along  with.  Another  witness  says  that  at  one 
time  he  heard  some  one  screaining  and  holloa- 
ing, and  went  to  see  what  the  matter  was,  and 
Mrs.  Parsons  was  getting  out  of  the  window 
of  the  house,  screaming  like  some  one  in  trou- 
ble or  distress ;  that  Parsons  locked  her  out  of 
the  house,  and  she  stayed  at  the  witness' 
house  all  night,  and  next  morning  plaintiff 
in  error  said  that  she  was  hard  to  get  along 
with ;  that  they  could  not  get  along  together, 
and  he  was  going  to  leave;  that  he  left 
her,  and  she  came  to  witness'  house  and  stay- 
ed a  couple  of  days  when  she  went  home  to 
her  mother  at  Faducah.  Another  witness  tes- 
tifies that  when  they  lived  at  Water  Valley, 
Mrs.  Parsons  was  taken  side,  and  the  neigh- 
bors brought  food  for  her,  and  Parsons  re- 
fused to  pay  for  it,  and  came  home  only 
occasionally  during  ber  sickness.  Another 
witness  testified  that  she  heard  him  tell  bis 
child  to  call  her  mother  ugly  names ;  that  he 
said:  "Call  your  mother  a  bitch  and  a  liar 
and  a  whore  and  a  fool."  Another  witness 
testifies  that  at  Paducah,  Ey.,  plaintifC  in  er- 
ror slapped  his  wife,  and  knocked  her  down. 

There  is  also  testimony  on  both  sides  Of 

the  question  whether  or  not  it  was  possible 

for  the  plaintiff  in  error  to  have  shot  his  wife 

through  the  door,  leading  into  the  adjoining 
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room  In  the  maimer,  in  which  he  stated  that 
he  fired  the  shot  One  of  the  physicians,  who 
called  to  see  the  deceased  after  she  was  shot, 
stated  that  the  window  of  the  front  room 
could  not  be  seen  by  any  one  In  the  bed,  except 
by  a  miln  sitting  near  the  foot  of  the  bed  with 
his  feet  on  the  floor,  and  leaning  forward. 
Another  physician  states,  in  substance,  that 
one  standing  at  the  foot  of  the  bed  and  on  the 
right-hand  side,  could  see  through  the  door, 
but  it  is  quite  clear  from  the  evidence  that 
any  one  lying  or  sitting  on  the  bed  in  any 
position  could  with  difficulty  see  the  window 
in  the  front  room  through  th^  door.  Plaintiff 
in  error  says  that  when  he  beard  the  noise 
at  the  window  which  aroused  him  from  sleep, 
he  took  his  revolver  from  under  his  pillow, 
and  in  a  semlconacious  condition  raised  up 
and  fired.  From  all  the  evidence  upon  this 
subject,  it  was  for  the  Jury  to  say  whether  It 
was  possible  for  him  to  have  shot  through  the 
doorway  towards  the  window  with  such  dead- 
ly accuracy,  while  he  was  half  asleep  and 
could  see  nothing  on  account  of  the  darkness. 
One  of  the  physldana  says  that,  when  he  ask- 
ed Mrs.  Parsons  how  it  happened,  she  said: 
"He  says  he  took  me  for  a  burglar." 

Plaintiff  in  error  gave  contradictory  state- 
ments as  to  the  pistol,  with  which  he  did 
the  shooting.  He  told  the  police  officer  who 
arrested  blm  about  6  o'clock  in  the  morning 
that  "his  brother  was  here  on  a  visit  laat 
Ohrijitmas,  and  left  the  pistol  with  him,  and 
ever  since  then'  he  had  no  use  for  it,  and  lie 
'  lent  it  to  a  man  by  the  name  of  Taylor,  who 
was  bartender  at  this  place,  where  be  was 
working.  He  told  me  this  before  his  wife 
died;  that  Taylor  told  him  last  night  that 
he  had  no  more  use  for  the  gun,  that  be  had 
better  take  the  gun  home,  and  that  Taylor 
gave  him  the  gun,  'and  if  I  had  not  taken 
the  gun  home,  I  would  not  have  shot  my 
wife.'  Mr.  Taylor  is  bartender  at  Mr.  Jones', 
at  851  Broadway,  East  St  Louis.  He  told 
me  he  never  carried  it  before.  The  defend- 
ant was  very  excited,  I  must  say.  He  seem- 
ed as  though  he  was  very  sorry  for  what 
he  had  done,  the  way  it  looked  to  me.  He 
was  not  crying  after  our  first  conversation 
with  him."  The  plaintiff  in  error  in  his  testi- 
mony said  that  he  carried  the  pistol  with 
him  backwards  and  forwards  when  be  went 
home  at  night,  and  that  be  had  the  pistol 
with  him  under  his  pillow.  The  witness, 
Taylor,  testified  that  plaintiff  in  error  never 
gave  him  any  pistol,  and  never  asked  him 
to  keep  any  pistol;  that  there  was  one  In 
the  drawer  at  the  saloon,  but  he  "could  not 
say  whether  that  is  the  one  or  not;  I  could 
not  say  whether  there  was  a  pistol  in  the 
drawer  after  that  night  or  not  He  had  ac- 
cess to  the  drawer  where  the  pistol  was  kept 
Mr.  Parsons  was  running  the  crap  game. 
*  •  •  He  left  at  9  o'clock  as  near  as  I 
can  remember.  He  seemed  to  be  all  right, 
sober."  The  testimony  of  plaintiff  in  error 
In  regard  to  the  pistol,  as  given  upon  the 
trial,  differs  from  the  statement  made  by 


him  to  the  polloeman,  who  arrested  him, 
and  is  contradicted  in  material  respects  by 
the  evidence  of  the  witness,  Taylor.  With- 
out further  discussion  or  analysis  of  the 
testimony  It  is  sufficient  to  say  that  it  is  not 
of  such  a  charactw,  as  to  Justify  oar  inta- 
ference  with  the  verdict  of  the  Jury,  nor  can 
we  say  that  such  verdict  Is  not  supported 
by  the  evidence. 

It  is  contended  by  the  plaintiff  in  error 
that  the  court  erred  in  admitting  eridenoe 
as  to  quarrels  and  disagreements  between 
plaintiff  In'  error  and  bis  wife.  But  we  are 
of  the  opinion  there  was  no  errcH:  In  per- 
mitting such  testimony  to  be  introduced.  It 
has  been  held  that  where  a  husband  or  wife 
is  charged  with  the  murder  of  the  other, 
it  is  competent  to  prove  their  mutual  con- 
duct towards,  and  treatment  of  each  otlur, 
as  manifested  by  acts  and  words.  Wharton 
In  his  work  on  Criminal  Svid«ice  (8th  E^) 
I  786,  states  the  rule  as  follows:  "Long  ill- 
treatment  by  husband  of  wife;  mlsoondnct 
leading  to  a  suit  against  him  by  his  wife  to 
compel  good  behavior;  and  oontinuaJ  qnar^ 
rels  between  husband  and  wife  are  relevant 
to  prove  motive  in  cases  of  marital  hontidde." 

Objection  is  made  to  the  first  instmction, 
given  on  behalf  of  the  prosecution,  mainly 
upon  the  ground  that  it  is  argumentatiye  in 
character.  It  states  in  substance  that  dr- 
cnmstantial  evidence  in  criminal  cases  Is  the 
proof  of  such  facts  and  circumstances,  con- 
nected with  or  surrounding  the  commlaaloB 
of  the  crime,  as  tends  to  show  the  gattt  or 
innocence  of  the  party  charged,  and  that,  if 
the  facts  and  drcnmstances  shown  by  the 
evidence  in  this  case  are  sufficient  to  satisfy 
the  jury  of  the  guilt  of  the  plaintiff  in  errtw, 
they  would  be  authorized  in  finding  him 
guilty.  It  properly  states  to  the  Jury  that 
they  must  be  satisfied  of  the  defendant's 
guilt  beyond  a  reasonable  doubt,  and  that 
circumstantial  evidence  is  legal  evidence^ 
The  doctrine  of  the  Instruction  is  supported 
by  the  following  cases  decided  by  this  ooort : 
Adams  V.  People,  109  111.  444,  50  Am.  BepL 
617 ;  Bressler  v.  People,  117  IlL  422,  8  N.  S. 
62;  Gannon  v.  People,  127  IlL  507,  21  N.  H. 
625,  11  Am.  St  Bep.  147;  Garlton  t.  People. 
160  HI.  181,  87  N.  B.  244,  41  Am.  St  Rep. 
64a  i  Dunn  v.  People.  158  IIL  586,  42  N.  £. 
47 ;  Keating  v.  People,  160  Ul.  480,  43  N.  B. 
724. 

Objection  is  made  that  the  court  gave  for 
the  prosecution  the  third  instruction,  given 
by  It,  which  Is  as  follows:  "The  jury  are 
tnstructed  that  malice  includes  not  only  anger . 
hatred  and  revenge,  but  every  other  nnlaw- 
ful  and  unjustifiable  motive.  Malice  is  not 
confined  to  ill-will  towards  an  individual, 
but  is  intended  to  denote  an  action  flowing 
from  any  wicked  and  corrupt  motive,  a  thing 
done  with  a  wicked  mind,  whcz«  the  fact 
has  been  attended  with  such  drcumatances 
as  evince  plain  indications  of  a  heart  regard- 
less of  social  duty,  and  fatally  bent  on  mis- 
chief; hence  malice  is  Implied  from  any  de- 
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liberate  or  cruel  act  against  another,  how- 
ever sodden,  which  shows  an  abandoned  and 
malignant  heart"  This  instruction  was  ap- 
ItfOTOd  by  this  court  in  Jackson  t.  People, 
18  in.  269,  and  McCoy  t.  People,  175  111.  22i 
Bl  N.  E.  T77. 

Objection  Is  also  made  to  the  fifth  Instruc- 
tion, given  for  the  state.  We  see  no  objection 
to  this  instruction,  as  It  merely  defines  Justi- 
fiable homicide  In  the  same  language,  literatim 
et  verbatim,  as  is  used  in  section  148  of  the 
Criminal  Code.    Hiurd's  Kev.  St  1890,  p.  595. 

It  is  also  claimed  that  the  court  erred 
In  refusing  to  give  the  first  refused  instruc- 
tion, asked  by  the  plaintiff  in  error.  This 
Instruction  told  the  Jury  that  "as  a  matter 
of  law,  if  you  believe  from  an  examination 
ot  the  evidence  In  certain  of  Ita  aspects  that 
the  defendant  is  guilty,  and  If  you  further 
believe  from  an  examination  of  other  aspects 
Of  the  evidence,  that  the  defendant  is  not 
guilty,  then  you  should  adopt  that  view  of 
the  evidence  which  will  lead  to  the  ^cquittal 
of  the  defendant  rather  than  that  view  which 
leads  to  his  conviction,  if  that  view  of  the 
evidence  leading  to  his  acquittal  is  as  rea- 
sonable as  that  which  leads  to  his  convic- 
tion." There  was  no  error  in  refusing  this 
Instruction,  Inasmuch  as  one  aspect  of  the 
evidence  might  have  been  that  all  the  testi- 
mony on  behalf  of  the  people  was  false  and 
perjured,  and  another  aspect  might  have  been 
that  all  the  testimony  on  the  part  of  the 
plaintiff  In  error  was  true,  and  the  Jury 
would  be  obliged  to  find  the  defendant  not 
guilty.  Substantially  a  similar  instruction 
waa  condemned  by  this  court  In  Adams 
T.  People,  supra.  Complaint  is  made  that 
tbe  court  refused  to  give  the  second  refused 
Instruction  asked  by  the  plaintiff  in  error, 
which  is  as  follows:  "The  court  further 
Instructs  the  jury  that  yon  must  presume 
tbe  defendant  to  be  Innocent  Until  his  guilt 
is  fully  established  by  legal  evidence,  beyond 
a  reasonable  doubt,  and  the  presumption  of 
Innocence  iH-evalls  throughout  the  trial,  and 
it  is  your  sworn  duty  as  Jurors  trying  this 
case,  to  reconcile,  If  possible,  tbe  evidence  in 
this  case  with  this  presmnptlon."  This  In- 
struction might  well  have  been  given,  but 
Ita  refusal  was  not  erroneous,  for  tbe  reason 
that  its  substance  is  embodied  in  other  in- 
structions, which  were  given  for  the  plaintiff 
In  error.  The  first  instruction  is  as  follows : 
"The  court  instructs  .the  Jury  that  the  de- 
fendant at  the  outset  of  the  trial  Is  presumed 
by  the  law  to  be  an  innocent  man,  and  he 
Is  not  required  to  prove  himself  innocent  or 
to  pot  in  any  evidence  at  all  upon  that  sub- 
ject And  in  considering  the  testimony  In 
this  case,  you  must  look  at  the  testimony 
and  view  it  in  tbe  light  of  the  presumption 
which  the  law  clothes  the  defendant  with, 
that  be  is  innocent,  and  it  is  a  presumption 
that  abides  with  him  throughout  the  entire 
trial  of  the  case  until  the  evidence  convinces 
you  to  the  contrary  beyond  a  reasonable 
donbt" 


Instruction  numbered  6,  given  for  tbe 
plaiz^tifl  in  error,  is  as  follows.:  "Tbe  court 
further  instructs  the  Jury  tliat  the  law  pre- 
sumes the  defendant  to  be  innocent  of  the 
charge  preferred  against  him  by  the  indict- 
ment returned  to  the  court  by  the  grand  jury, 
until  all  of  the  allegations  in  such  indictment 
have  been  proven  to  be  true,  beyond  a  reason- 
able doubt,  and  the  law  Is  that  he  is  entitled 
to  have  this  jury  indulge  in  such  presump- 
tions of  innocence  towards  liim  until  you  may 
believe  from  all  the  evidence,  that  he  has  been 
proven  guilty  beyond  a  reasonable  doubt  and 
the  fact  that  he  has  been  indicted  by  the 
grand  Jury  upon  a  charge  of  murder,  and  is 
now  being  tried  upon  that  charge  is  not  evi- 
dence of  his  guilt,  and  you  are  not  to  consider 
that  fact  or  the  Indictment  tn  this  cause, 
any  evidence  of  his  guilt,  and  if  yon  convict 
the  defendant  you  must  do  so  upon  ail  the 
evidence  in,  the  case,  and  you  cannot  glvu 
any  weight  to  any  belief  to  which  yon  may 
arrive,  ezcq)t  that  belief  be  founded  upon 
the  facts  and  evidence  introduced  before  you 
in  ttiis  case.  And  if  after  you  have  heard  all 
the  evidence,  yon  then  have  a  'reasonable 
doubt  in  your  mii|ds  as  to  the  defendant's 
guilt  then  it  is  your  duty  to  find  him  not 
guilty." 

The  seventh  instruction  given  for  tbe  plain- 
tiff in  erroq  told  the  jury,  among  other  things, 
as  follows:  "The  borden  of  proof  Is  upon 
the  people  in  tbls  case  to  show  tl>e  guilt  of 
the  defendant  and  all  the  presumptions  ot 
the  law,  independent  of  the  evidence,  are  in 
favor  of  his  innocence.  The  law  presumes 
every  defendant  ^who  has  been  indicted  and 
diarged  with  crime,  to  be  Innocent  until  be 
has  been  proven  guilty,  beyond  all  reasonable 
doubt  And  in  this  case,  the  court  instructs 
you  that  if,  aft^  you  have  considered  all  the 
evidence  In  the  case,  you  then  have  a  reason- 
able doubt  as  to  the  guilt  of  tbe  defendant 
then  tbe  defendant  is  entitled  to  the  benefit 
of  that  doubt,  and  you  should  acquit  him." 
Complaint  Is  also  made  of  the  refusal  of  the 
court  to  give  the  third  refused  Instruction 
asked  by  the  defendant  Said  third' refused 
instruction  is  as  follows:  "The  Jury  are 
further  instructed  that  In  order  to  convict 
the  defendant  upon  circumstantial  evidence, 
It  Is  necessary  not  only  that  all  the  dr- 
cumstances  concur  to  show  that  he  commit- 
ted the  crime  charged,  but  that  those  circum- 
stances are  Inconsistent  with  any  other  rea- 
sonable conclusion  than  that  of  his  guilt  It 
is  not  sufficient  to  entitle  the  prosecution  to 
a  conviction  that  the  circumstances  coincide 
with,  account  for,  and  render  probable,  the 
hypothesis  of  guilt  sought  to  be  established 
by  the  prosecution,  but  those  circumstances 
most  exclude^  to  all  moral  certainty,  every 
other  hyxxjtbesls  but  the  single  one  of  tbe 
guilt  of  the  defendant  or  the  jury  must 
find  the  defendant  not  guilty."  Tbe  sub- 
stance of  this  instruction  is  set  forth  in  the 
fourth  instruction,  given  for  the  plaintiff 
in  error,  to  wit:    "The  court  further  in- 
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structs  the  Jury  that  to  warrant  the  con- 
viction of  the  defendant,  each  fact  necessary 
to  establish  hts  guilt  must  be  proven  by  com- 
petent evidence  beyond  a  reasonable  donbt, 
and  all  the  facts  and  circumstances  proven 
should  not  only  be  consistent  with  the  guilt 
of  the  defendant,  but  Inconsistent  with  every 
other  reasonable  hypothesis  or  conclusion 
than  that  of  guilt,  to  produce  In  your  minds 
a  reasonable  and  moral  certainty  that  the  de- 
fendant committed  the  ofltense  as  charged  in 
the  indictment" 

The  judgment  of  the  circuit  court  is  af- 
firmed. 

Judgment  affirmed. 


(218  111.  3W) 

CRAWFORD   et   al.   ▼,   MOUND  GROVE 

GEMETBRT  ASS'N   et  al. 
(Supreme  C3ourt  of  Illinois.    Dec.  20,  1905.) 

1.  Wills— Constbuction—Residuabt  Claub- 
Bs— Who  Aek  Legatees. 

Where  a  will  provides  that  the  property  of 
testatrix  otherwise  undisposed  of  sliall  be  sold, 
and  proceeds  paid  to  the  "legatees  hereinbefore 
named"  in  specified  proportions,  trustees  pre- 
viously named  in  the  will,  and  vibo  are  thereby 
given  the  legal  title  to  the  trust  fund  during  the 
period  of  the  trust,  are  "legatees,"  and  as  such 
talce  the  legal  title  to  whatever  share  of  the 
property  not  otherwise  disposed  Of  the  trust 
fund  is  entitled. 

[Bd.  Note. — For  cases  in  point,  see  vol.  48, 
Cent  Dig.  Wills,  {  1078.] 

2.  Wills— Lapsed  Lkoaoikb. 

Where  a  will  gives  the  residue  of  the  prop- 
erty not  otherwise  disposed  of  to  the  specific 
legatees  in  stated  proportions,  a  lapsed  legacy 
does  not  fall  into  the  residue,  but  becomes  in- 
testate property,  and  goes  to  the  heirs  at  law. 

[Ed.  Note. — For  cases  in  point  sed  vol.  49, 
Cent  Dig.  Wills,  {§  2171-2181.] 

3.  Sake— Who    Aee   Legatees  —  Cobpoha- 

TIONS. 

Societies  and  corporations  to  whom  lega- 
cies are  given  by  a  will  are  "legatees,"  within 
the  pteaning  of  a  clause  of  the  will  providing 
that  property  of  testatrix  not  otherwise  dis- 
posed of  shall  be  sold  and  the  money  "paid  to 
the  legatees  hereinbefore  named." 

[Ed.  Note. — For  cases  in  point,  Bee  vol.  49, 
Cent  Dig.  Wilis,  8  1073.] 

4.  (Jhabities— Uncbbtainty  of  Legacies. 

A  legacy  by  which  a  charitable  institution 
is  given  a  sufficient  sum  of  money  to  produce 
$50  per  annum"  is  not  void  for  uncertainty. 

5.  Same— Specific  Legacies. 

A  legacy  of  "a  sufficient  sum  of  money  to 
produce  an  annuity  of  $50  per  annum"  is  not  a 
specific  legacy,  and  the  legatee  thereof  is  not 
within  a  clause  of  the  will  giving  the  property 
not  otherwise  disposed  of  to  the  ^'legatees  here- 
inbefore named." 

[Ed.  Note. — For  cases  in  point  see  vol.  49, 
Cent  Dig.  Wills,  {!  193fr-1042.] 

Appeal  from  Circuit  Court  Kankakee 
County;   Dorrance  Dlbell,  Judge. 

Bill  by  H.  L.  Crawford  against  the  Mound 
Grove  Cemetery  Association  and  others. 
From  the  decree  rendered,  complainants  ap- 
peal, and  certain  defendants  assign  cross- 
errors.    Reversed. 


This  was  a  bill  filed  to  construe  the  will 
of  Helen  L.  Huling,  who  died  testate,  leav- 
ing an  estate  of  the  value  of  about  $230,000 
in  personal  property,  and  a  homestead  at 
Kankakee,  111.,  of  the  value  of  about  $8,(X)0. 
By  the  second  clause  of  her  will  she  gave  to 
H.  L.  Crawford  and  H.  M.  Stone  $40,000  to 
trust,  the  income  of  which  was  to  be  paid  to 
her  nephew,  Harry  Lee  Knight  during  Ids 
life,  and  on  his  death  the  principal  was  to 
be  paid  to  his  three  children,  Gertrude  L. 
Knight  Carolyn  Knight  and  Camden  Knight; 
Carolyn  Knight  and  Camden  Knight  being 
minors.  To  her  niece,  Emma  Knight  Craw- 
ford, she  gave  $25,000  absolutely  by  the  third 
clause.  By  the  fourth  clause  she  gave  to  her 
trustees,  Crawford  and  Stone,  $30,000  for  the 
use  of  her  grandnephew  George  B.  Knight 
the  income  of  which  was  to  be  paid  to  him 
until  he  should  arrive  at  the  age  of  30  years, 
when,  if  living,  the  principal  was  to  be  paid 
to  him,  and  in  the  event  of  his  death  the  sum 
of  $30,000  was  to  be  paid  to  the  other  legatees 
mentioned  in  the  will,  except  Cornelia  Stone, 
Genevieve  Parker,  and  May  Parker,  in  pro- 
portion to  their  legacies.  By  the  fifth  clause 
she  gave  to  her  grandnieces  and  nephew  Hel- 
en Norton  Carter,  Mabel  West  Knight  and 
Solon  De  Witt  Knight  the  sum  of  $5,000  each, 
provided  they  should  arrive  at  the  age  of 
22  years,  and,  if  any  of  them  sliould  not  ar- 
rive at  that  age,  then  his  or  her  legacy  of 
$5,(XX>  was  to  be  divided  equally  among  the 
other  legatees,  except  as  to  Cornelia  Stone, 
Genevieve  Parker,  and  May  Parker.  By  the 
sixth  clause  she  gave  to  the  Mound  Grove 
Cemetery  Association  the  sum  of  $5,0(X).  By 
the  seventh  clause  she  gave  to  the  Bmergenc7 
Hospital  a  sufficient  sum  of  money  to  produce 
$50  per  annum.  By  the  eighth  clause  she 
gave  to  Harry  L.  Crawford  the  sum  of  $25,000 
absolutely.  The  ninth  and  tenth  clauses  gave 
to  Cornelia  Stone,  Genevieve  Parker,  and 
May  Parker  $1,000  each,  absolutely.  The 
eleventh  clause  of  the  will  reads  as  follows: 
"Eleventh.  I  give,  bequeath,  and  devise  to  the 
Helen  Huling  Home,  an  association  to  be  or- 
ganized and  incorporated  under  the  laws  of 
the  state  of  Illinois,  that  real  property  known 
as  the  'George  V.  HuUng  Homestead,'  and 
situated  at  the  northwest  comer  of  Station 
street  and  Indiana  avenue.  In  the  city  of 
Kankakee,  county  of  Kankakee,  state  of 
Illinois,  and  I  do  give  and  bequeath  to  the 
said  Helen  Huling  Home  the  amount  of 
$25,(X)0,  to  be  held  and  managed  and  invested 
by  the  board  of  directors  or  the  trustees  of 
the  said  Helen  Huling  Home  as  an  endow- 
ment the  income  of  which  shall  be  used  by 
said  home  and  appropriated  for  the  mainte- 
nance thereof,  under  said  association."  The 
twelfth  clause  of  the  will  reads  as  follows: 
"Twelfth.  It  is  my  will  that  any  propMty  of 
my  estate,  real  or  personal,  of  whatever  kind 
and  whatever  the  same  may  be,  which  Is  not 
hereinbefore  otherwise  specifically  mentioned 
and  disposed  of,  be  converted  into  money,  and 
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such  money  shall  be  distributed  and  paid  to 
the  legatees  hereinbefore  named  other  than 
the  said  Cornelia  Stone,  Genevieve  Parker, 
and  May  Parker,  to  each  In  proportion  to  the 
legacies  hereinbefore  spedflcally  fixed  and 
mentioned."  The  thirteenth  clause  gave  to 
the  St  Paul's  Episcopal  Church  $5,000.  The 
fourteenth  clause  merely  appointed  executors. 
It  will  be  observed  that  the  cash  legacies  to 
be  paid  are  as  follows : 

To  trustees'   fund,   for  use  of  Harry 

Lee   Knight $  40,000 

To  trustees'  fand,  for  use  of  George 

B.  Knight 30,000 

To  Emma  Knight  Crawford 25,000 

To  Helen  Huling  Home 25,000 

To  Harry  L.  Crawford 25,000 

To  Emergency  Hospital,  estimated....  2,500 

To  St.  Paul's  Church 5,000 

To   Mound   Grove   Cemetery   Associa- 
tion   5,000 

To  Helen  Norton  Carter 5,000 

To  Mabel  West  Knight 5,000 

To  Solon  De  Witt  Knight 5.000 

To  Cornelia  Stone 1,000 

To  Genevieve  Parker 1,000 

To  May  Parker 1,000 

Making  a  total  of $175,600 

Besides  the  above  legacies  was  the  George 
V.  Huling  Homestead,  valued  at  about  $8,000. 
After  the  payment  of  these  cash  legacies  and 
expenses  there  would  remain  about  $45,000  or 
$50,000,  which  would  go  to  the  residuum 
fund. 

By  a  decree  of  the  court  the  eleventh  clause 
of  the  will ^ was  held  void  for  uncertainty; 
that  is  to  say,  the  clause  of  the  will  giving 
$25,000  to  the  Helen  Huling  Home.  Under 
the  construction  placed  by  the  court  upon  the 
will,  this  $25,000  passed  to  the  residuum  to 
be  paid  to  the  legatees  mentioned  in  the  will 
In  proportion  to  the  legacies  specifically  fixed 
and  mentioned,  and  the  real  estate,  consist- 
ing of  the  Huling  Homestead,  of  the  value  of 
about  $8,000,  was  held  to  be  intestate,  and  di- 
vided as  intestate  estate  among  the  heirs  at 
law  of  Helen  L.  Huling,  deceased.  It  is  con- 
ceded by  all  the  parties  Interested  that  the 
eleventh  clause  of  the  will  was  void  for  un- 
certainty. The  court  further  found  In  its  de- 
cree that  the  homestead  passed  as  intestate 
estate  to  Emma  Knight  Crawford,  Harry  ti. 
Crawford,  George  B.  Knight,  Helen  Norton 
Carter,  Mabel  West  Knight,  and  Solon  De 
Witt  Knight  as  tenants  in  common,  and  that 
each  was  entitled  to  one-6ixth  part  thereof; 
that  the  bequest  mentioned  in  the  seventh 
clause  of  the  will  should  be  paid  to  the  Sis- 
ters of  the  Sacred  Heart  of  Mary;  that  the 
anm  of  $6,000  mentioned  In  the  thirteenth 
clause  6f  said  will  should  be  paid  to  the  St 
Paul's  Church,  Kankakee,  111.;  that  the  exec- 
utors of  said  will,  as  trustees,  should  set  apart 
and  hold  a  sum  suflldent  to  produce  an  annu- 
ity of  $50,  which  said  annuity  of  $50  should 
be  paid  to  the  Sisters  of  the  Sacred  Heart  of 
Mary,  as  mentioned  in  the  seventh  clause  of 
said  will,  to  be  used  for  the  purposes  as  set 
forth  therein ;  and,  further,  that  there  should 
be  paid  by  the  executors  to  the  Mound  Grove 


.Cemetery  Association  the  sum  of  $5,000  in 
trust  for  the  purposes  nfentioned  in  the  sixth 
clause  of  said  will ;  further,  that  said  execu- 
tors, as  trustees,  should  hold  and  set  apart 
$16,000  to  be  paid  to  Helen  Norton  Carter, 
Mabel  West  Knight,  and  Solon  De  Witt 
Knight  in  equal  parts,  to  be  paid  as  they 
should  arrive  at  the  age  of  22  years,  respec- 
tively ;  also  found  that,  in  the  event  either  of 
them  should  die  before  arriving  at  said  age  of 
22  years,  the  said  sum  of  $15,000,  or  such 
part  thereof  as  should  become  lapsed  by  the 
death  of  the  taker  thereof,  should  l>ecome 
payable  to  the  legatees,  Harry  Lee  Knight 
Emma  Knight  Crawford,  Harry  L.  Crawford, 
George  B.  Knight  and  the  survivor  or  sur- 
vivors of  Helen  Norton  Carter,  Mabel  West 
Knight  and  Solon  De  Witt  Knight  in  equal 
parts  thereof,  as  his  or  her  own  property; 
and  provided  that,  if  there  should  be  any  in- 
come arising  from  said  sum  of  $15,000  during 
the  time  said  sum  was  so  held  in  trust  by 
said  trustees,  or  any  part  thereof,  such  in- 
come should  become  a  part  of  the  residuum. 
The  court  further  provided  in  the  decree 
that  said  executors,  as  trustees,  should  set 
apart  out  of  the  funds  of  said  estate  the  sum 
of  $40,000  to  be  held  in  trust,  the  income  of 
which  should  be  paid  to  Harry  IJee  Knight 
during  his  lifetime,  and  after  his  death  the 
said  principal  sum  should  be  payable  to 
Gertrude  L.  ECnight  Carolyn  Knight  and 
Camden  Knight  to  each  one-third  part  there- 
of ;  that  the  share  of  the  residuum  assignable 
to  said  sum  of  $40,000  should  be  added  to  the 
said  sum  of  $40,000  and  held  in  trust  the  net 
income  thereof  to  be  paid  to  Harry  Lee 
Knight  as  aforesaid,  and  upon  his  death  to 
t>e  paid  to  his  children,  each  a  one-third  part 
thereof.  The  court  further  decreed  that  the 
executors,  as  trustees,  should  take  and  set 
apart  the  sum  of  $30,000  in  trust  to  be  held 
by  said  trustees,  the  income  to  be  paid  to 
George  B.  Knight  until  he  arrived  at  the  age 
of  30  years,  at  which  time  said  sum  of 
$30,000  should  be  paid  to  him,  and  that  the 
share  of  the  residuum  assignable  to  said 
stun  of  $30,000  should  be  added  to  said  sum 
and  held  in  trust  and  the  net  income  thereof 
paid  to  said  George  B.  Knight;  that  in  the 
event  of  the  death  of  the  said  George  B. 
Knight  prior  to  his  arriving  at  the  age  of  30 
years,  the  said  sum  of  $30,000,  and  the  share 
in  the  residuum  assignable  thereto,  should  be 
divided  among  the  legatees  mentioned  in  said 
will  other  than  the  Mound  Grove  Cemetery 
Association  of  Kankakee  City,  St  Paul's 
Church  of  Kankakee,  III.,  the  Sisters  of  the 
Sacred  Heart  of  Mary,  Cornelia  Stone,  Gen- 
evieve Parker,  and  May  Parker.  The  court 
found  that  the  legatees  should  share  in  the 
residuum  under  the  twelfth  clause  in  said 
will  in  the  following  proportions :  Harry  Lee 
Knight  *o/i8b;  Emma  Knight  Crawford, 
*»/i»b;  George  B.  Knight  »<>/i«8;  Helen 
Norton  Carter,  »/isBi  Mabel  West  Knight 
•/ub:  Solon  De  Witt  Knight  »/ub;  Harry 
L.  Crawford,  »»/i»b — and  directed  that  Haf^ 
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ry  L.  Crawford  and  H.  M.  Stone,  trnstees,. 
carry  out  the  proTlalona  of  said  will  accord- 
ing to  the  decree. 

This  appeal  la  proaecated  from  that  decree 
by  the  execntors  and  trustees  to  review  the 
decree,  who  assign  as  error  the  holding  In  the 
decree  glring  the  residuum  following  the  $40,- 
000  in  truat  to  Harry  Lee  Knight  during  hia 
life,  and  contending  that  the  residuum  fol- 
lowing said  $40,000  should  be  paid  to  his  three 
children  In  equal  one-third  parts  thereof. 
Cross-errors  are  assigned  by  Harry  Lee 
Knight  and  Gertrude  Knight— first,  that  the 
court  below  erred  In  holding  that  the  real 
estate  mentioned  In  the  said  will  descended  to 
the  heirs  at  law,  and  that  the  same  was  intes- 
tate estate;  second,  that  the  court  erred  in 
holding  that  Harry  L.  Crawford  and  Eimnia 
Knight  Crawford  participated  in  the  resid- 
uum ;  third  that  the  court  erred  in  not  hold- 
ing the  seventh  clause  of  the  will  void ;  and, 
fourth,  that  the  court  erred  in  finding  that  the 
share  of  the  residuum  following  the  $40,000 
was  held  in  trust,  contending  that  the  same 
should  have  been  paid  to  Harry  Lee  Knight 
absolutely,  without  any  condltious  or  restric- 
tions, and  that  the  court  erred  in  decreeii^ 
any  part  of  said  residuum  should  be  beld  in 
trust  by  the  said  trustees.  Cross-errors  are 
also  assigned  by  George  B.  Knight,  a  minor, 
by  W.  R.  Hart,  bis  guardian  ad  litem,  which 
relate  to  the  share  of  the  residuum  which  is 
held  to  go  to  the  trustees  for  bis  benefit,  and 
raise  practically  the  same  questions  as  raised 
by  Harry  Lee  Knight  as  above  set  forth. 
Cross-errors  are  assigned  by  the  Sisters  of  the 
Sacred  Heart  of  Mary,  alleging  that  the 
court  erred  In  finding  and  decreeing  that  the 
■aid  Sisters  of  the  Sacred  Heart  of  Mary, 
being  a  legatee  in  the  will,  did  not  participate 
In  the  residuum  under  clauses  6  and  12  of 
said  will.  Other  cross-errors  are  assigned  by 
Mabel  West  Knight  and  Solon  De  Witt 
Knight,  minor  defendants,  pro  se,  and  also  by 
Helen  Norton  Stockdale  (formerly  Helen  Nor- 
ton Carter),  as  to  the  disposition  of  the  fund 
of  $25,000  mentioned  in  the  eleventh  clause  of 
the  will ;  their  insistence  being  that  the  $2fi.- 
000  did  not  go  Into  the  residuum,  but  passed 
as  intestate  estate.  The  Mound  Grove  Ceme- 
tery Association  assigns  error,  also,  upon  the 
refusal  of  the  court  to  allow  it  to  participate 
In  the  residuum  under  clauses  6  and  12  of  the 
will.  Separate  briefs  are  Qled  by  each  of 
those  assigning  cross-errors,;  each  giving  his 
version  as  to  the  construction  that  should  be 
placed  upon  the  entire  will. 

H.  K.  &  H.  H.  Wheeler,  for  appellants.  W. 
J.  Brock  and  O.  F.  Whitmore,  Jr.,  for  ap- 
pellee Mound  Grove  Cemetery  Ass'n.  W. 
R.  Hunter,  for  appellees  Harry  Lee  Knight, 
Gertrude  L.  Knight,  and  George  B.  Knight. 
A.  L.  Granger,  guardian  ad  litem,  for  Carolyn 
Knight  and  Camden  Knight  C.  B.  Sawyer, 
guardian  ad  litem,  for  Mabel  West  Knight  and 
Solun  De  Witt  Knight.  Thomas  S.  Sawyer  & 
Sod,  for  appellee  Helen  Norton  Stockdale. 


Granger  Se  Granger,  for  appellee  Sisters  of  the 
Sacred  Heart  of  Mary. 

RICKS,  3.  (after  stating  the  facts).  Ap- 
pellants assign  but  a  single  error,  and  that  is 
as  to  the  disposition  of  that  part  of  tlie  reald- 
-lum  which  follows  the  $40,000  legacy  to  the 
benefit  of  Harry  Lee  Knight  Tbey  Insist 
that  the  share  of  the  residuum  that  follows 
that  legacy  goes  direct  to  the  children  of 
Harry  Lee  Knight,  and  not  to  themselves  as 
trustees,  to  be  held  in  trust  with  the  main 
legacy  and  upon  the  same  conditions.  Harry 
Lee  Knight  and  bis  adult  daughter  assign 
errors,  and  insist  that  the  part  of  the  resid- 
nimi  which  appellants  claim  goes  to  the 
children  of  Harry  Le6  Knight  goes  absolutely 
to  Harry  Lee  EDalgbt  and  not  to  bis  children 
or  his  trustees.  George  B.  Knight  assigns 
error,  and  insists  that  the  part  of  the  resid- 
uum that  follows  the  $30,000  U«acy  that 
was  given  in  trust  for  bis  use  and  benefit  goes 
directly  to  him,  and  not  to  bis  trustees  to  be 
beld  in  trust,  as  the  principal  fund  Is  directed 
to  be  beld.  All  these  parties  urge  that  it  was 
the  clear  Intent  of  the  testatrix  to  establish 
but  two  trust  funds — one  for  Harry  ^  Lee 
Knight  and  one  for  George  B.  Knight;  and 
that  after  the  principal  of  these  funds  was 
provided  she  made,  and  Intended  to  make,  an 
absolute  and  direct  disposition  of  all  the  re- 
mainder of  her  property.  Appellants  fnrther 
urge  that  as  the  Income  only  was  to  be  given 
to  Harry  Lee  Knight  and  the  corpus  or  the 
principal  fund  was  to  go  to  his  children,  and 
as  it  was  the  intention  of  the  testatrix  to 
absolutely  dispose  of  her  property  other  than 
the  two  funds  to  be  held  in  trust,  the  resid- 
uum that  followed  the  legacy  to  Harry  Lee 
Knight  should  naturally  and  properly  follow 
the  ccMTpus  of  that  fund  and  go  to  his  children. 
Harry  Lee  Ejilght  urges  that  as  there  la 
nothing  In  the  residuary  clause  that  refers  to 
a  trust  and  as  It  Is  the  policy  of  the  law  to  bo 
construe  a  will  as  to  vest  the  property  In  the 
first  donee,  the  court  will  not  hold  that  It 
should  be  taken  in  trust  unless  It  clearly 
appears  that  such  was  the  Intention  of  tha 
testatrix,  and  then  cites  the  language  of  tbe 
residuary  clause,  which  directs  that  tbe  resi- 
due be  converted  into  money  and  paid  to  tbe 
same  legatees,  and  points  out  that  in  the 
fourth  clause  of  tbe  will  the  testatrix  clearly 
recognized  Harry  Lee  Knight  as  a  legatee,  as 
sbe  there  directs  that  tbe  fund  that  is  to  be 
held  in  trust  for  George  B.  Knight  is  to  be 
held  by  tbe  trustees,  and  they  are  (diarged 
with  "like  duties  as  to  tbe  trusts  created 
relative  to  the  legacy  of  the  above-named 
Harry  Lee  Knigbt" ;  that  tbe  language  so  nsed 
is  a  clear  recognition  of  Harry  Lee  Knigbt  as 
a  legatee ;  and  It  is  asked,  if  his  children  are 
legatees,  why  Is  he  not  a  legatee?  and,  if  be 
and  his  children  are  alike  legatees,  bow  will 
tbe  fund  be  divided  between  them? 

We  think  a  single  con8ld«:ation  will  dis- 
pose of  all  the  questions  raised  by  the  r»- 
uigitized  by  vjOOy  IC 
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spective  parties  touching  bo  much  ot  the  refdd- 
Qum  as  follows  the  legacies  for  the  benefit 
and  use  of  Harry  Lee  Knight  and  George 
B.  Knight.  Harry  Lee  Knight  was  to  take 
but  a  life  estate  in  the  legacy  to  him,  and 
the  vesting  of  the  legacy  to  George  B.  Knight 
was  contingent  upon  his  attaining  the  age 
of  SO  years.  As  we  read  and  construe  the 
will,  the  trustees  are  the  legal  legatees  to 
whom  the  money  In  the  second  and  fourth 
dansea  of  the  will,  being  the  corpus  of  the 
trust  funds  held  for  the  benefit  of  Harry  Lee 
Knight  and  George  B.  Knight,  was  given, 
and  In  whom,  for  all  legal  purposes,  title 
was  vested.  The  said  trust  funds  so  vesting 
In  them  pending  the  period,  of  the  trust  for 
the  purposes  of  the  trusts,  they  took  Imme- 
diate title  to  the  corpus  of  such  funds.  No 
other  rational  conclusion  can  be  drawn  from 
the  language  of  the  will  that  "such  money 
Shan  be  distributed  and  paid  to  the  legatees 
hereinbefore  named"  than  that  it  meant  those 
persons  as  legatees  who  took  the  immediate 
title  to  the  legacies  provided  for  in  the  will. 
If  It  be  held  that  Harry  Lee  Knight  Is  a 
legatee,  it  must  as  well  be  held,  and  we  think 
with  greater  force,  that  his  children,  in  whom 
the  corpus  Is  vested  and  who  are  to  take 
lifter  bis  life,  are  also  legatees;  and  the  pe- 
culiar question  would  be  presented  that  is 
suggested  by  Harry  Lee  Knight  as  to  the 
basis  upon  which  such  residuum .  should  be 
divided  between  them;  that  Is  to  say,  wheth- 
er Harry  Lee  Knight  should  take  a  portion 
of  the  residuum  absolutely,  such  as  his  pros- 
Tpecta  for  life  under  the'  life  tables  would  give, 
and  tbe  remainder  be  distributed  among  bis 
children,  or  whether  we  should  exclude  bis 
cMIdreo  from  the  class  as  legatees  and  give 
all  to  him,  or  exclude  him  from  the  class  as 
a  legatee  and  glv»  all  to  tbe  children.  The 
mere  suggestion  of  such  a  sltnatlen  la  a 
strong  argument  In  favor  of,  tbe  position 
that  the  testatrix  never  contemplated  that 
racb  queetlona  sboold  arise,  but  rather  tbat 
whatever  portloB  of  tbe  residuum  she  dl»- 
trlbnted  to  tbe  tnnd  beld  for  Harry  Lee 
E^igbt  and  tor  George  B.  Knigbt  should 
follow  tbe  same  course  tbat  the  principal 
or  corpus  of  the  fund  was  directed  to  go,  and 
sbonld  vest  In  tbe  trustees,  and  not  In  the 
cbildren  or  In  Harry  Lee  Knigbt  or  George 
B.  Knigbt  In  re  Logan's  Bstate,  131  N.  Y. 
456,  80  N.  B.  486;  Woman's  Union  Mission- 
ary Society  V.  Mead,.  181  111.  88,  23  N.  B.  608. 
In  re  Logan's  Estate,  supra.  Is  a  case  very 
similar  to  tbe  .case  at  bar  upon  tbe  facts, 
and  tbe  reasoning  therein  contained  Is  ap- 
plicable to  tbe  case  before  us,  and  Is  cogent, 
■and  we  are  disposed  to  follow  It. 

Tbe  nect  Important  question  arising  under 
tbe  assignment  of  errors  to  be  determined 
Is  in  regard  to  the  eleventb  clause  of  tbe 
will;  It  being  conceded  that  tbe  devise  and 
bequest  must  fall,  for.  the  reason  that  no 
such  Institution  as  tbe  Helen  Hullng  Home 
.la  In  existence,  or  was  In  existence  at  tbe 


death  of  tbe  testatrix.  The  decree  finds  that 
tbe  gifts  lapsed,  and  tbat  the  real  estate 
became  Intestate  estate,  but  that  the  $26,000, 
being  personal  property,  went  Into  the  resid- 
uum under  the  twelfth  clause  of  tbe  will. 
But. tbe  decree  finds  that  only  Harry  Lee 
Knigbt,  Emma  Knight  Crawford,  George  B. 
Knight,  Helen  Norton  Garter,  Mabel  West 
Knight,  Solon  De  Witt  Knigbt,  and  Harry 
L.  Crawford  should  participate  In  tbe  resid- 
uum as  provided  for  under  the  twelfth 
clause  of  the  will,  thus  excluding  a  number 
of  tbe  legatees  named  In  the  will.  So  far 
as  tbe  decree  holds  that  the  devise  of  the 
real  estate  lapsed  and  became  intestate  es- 
tate, we  agree  with  the  provision  of  the  de- 
cree, but,  under  the  authority  of  Dorsey  v. 
Dodson,  203  111.  32,  67  N.  B.  395,  we  must 
bold  tbat  the  $25,000  also  became  Intestate  es- 
tate, and  accordingly  should  have  been  distrib- 
uted to  the  legal  heirs  at  law  tbe  same  as 
tbe  real  estate.  There  Is  no  doubt  but  tbat 
tbe  general  rule  In  vogue  In  a  majority  of 
the  states  where  there  is  no  statute  govern- 
ing Is  that  all  personal  property  not  other- 
wise specifically  disposed  of  goes  Into  tbe 
residuum,  unless  otherwise  specifically  pro- 
vided, and  so  all  void  or  lapsed  legacies  of 
personal  property  go  Into  a  general  residuary 
fund.  But  there  is  one  well-defined  excep- 
tion, which  Is  In  eases  where  the  testator 
gives  legacies  to  the  same  persons  tbat  are 
provided  for  under  the  residuary  clause.  In 
that  event  tbe  rule  seems  to  be  that  such 
lapsed  legacy  does  not  fall  into  tbe  resid- 
uum. In  Dorsey  v.  Dodson,  supra.  It  Is 
said  (page  37  of  303  HI.,  page  397  of  67 
N.  B.  ):  "Where  legacies  are  glvMi  to  sever- 
al legatees,  and  the  residue  Is  bequeathed , 
to  the  same  legatees.  It  follows  tbat  the 
residue  will  not  Include  a  lapsed  legacy  to 
one  of  them.  To  bold,  in  such  a  case,  that 
the  testator  Intended  tbe  lapsed  legacy  to 
fall  Into  tbe  residuum,  was  said.  In  Craig- 
head V.  Given,  10  Serg.  &  B.  861,  to  bold 
tbat  tbe  testator  Intended  to  bequeath  to  one 
who  died  a  portion  of  the  residue  happening 
In  consequoice  of  bis  own  death — a  construc- 
tion which  could  never  be  supported.  Where 
a  testator  gives  specific  legades  to  several 
legatees,  and  gives  the  residue  to  them  as 
tenants  In  common.  If  each  one  receives  his 
share  of  tbe  residue  over  and  above  the 
specific  legacies,  be  receives  exactly  what  the 
testator  Intended  to  give  him.  Having  given 
to  each  specific  sums. and  a  specific  share  of 
the  excess  over  tbe  total  of  such  sums,  tbe 
proportion  of  those  who  live  Is  not  to  be 
enlarged  by  a  lapsed  legacy.  It  Is  not  to 
be  Inferred  tbat  the  testator  Intended  tbat 
a  lapsed  legacy  to  one  should  fall  Into  the 
residue,  so  that  tbe  survivors  should  receive 
a  different  and  iacreased  proportion  of  the 
testator's  estate."  We  think  that  part  of 
the  decree  which  provides  that  the  $25,000 
should  go  into  the  residuum  was  erroneous. 
It  should  bave  beld  tbat  it  was  Intestate 
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estate,  the  same  as  the  real  estate  mentioned 
In  the  said  clause. 

It  Is  shown  by  the  record  that  there  were 
several  thousand  dollars,  besides -the  amount 
provided  for  In  the  eleventh  clause  of  the 
will  that  necessarily  and  properly  go  into  the 
residuum,  and  the  next  question  to  be  deter- 
mined is,  who  participates  in  the  residuum 
under  the  twelfth  clause  of  the  will?  It  will 
be  noticed  that  the  language  used  is,  "such 
money  shall  be  distributed  and  paid  to  the  leg- 
atees hereinbefore  named  other  than  the  said 
Oomelia  Stone,  Geneyieve  Parker,  and  May 
Parker,  to  each  In  proportion  to  the  legacies 
hereinbefore  specifically  fixed  and  mentioned." 
A  legatee,  in  legal  acceptation,  is  a  donee  of 
personal  property,  and  we  are  unable  to  see 
how,  when  used  In  their  general  sense,  as 
above  set  forth,  any  other  construction  conid 
be  placed  upon  the  terms  of  the  will  than 
that  all  the  legatees  receiving  specific  leg- 
acies (excluding  those  specifically  excepted) 
should  share  In  this  residuum.  It  follows 
that  all  the  legatees  except  Cornelia  Stone, 
Genevieve  Parker,  May  Parker,  and  the 
Emergency  Hospital  should  participate  in  the 
residuum  according  to  the  proportion  each 
received  of  the  estate,  and  the  fact  that  some 
of  the  legatees  are  societies  and  corpora- 
tions does  not  of  itself  exclude  them.  Wo^ 
man's  Union  Missionary  Society  v.  Mead,  buih 
ra;  Gray's  Estate,  147  Pa.  67,  23  Ati.  205. 
As  t6  the  Emergency  Hospital,  it  will  be 
noted  that  It  does  not  receive  a  specific  leg- 
acy, but  Is  to  receive  a  legacy  suflJcient  to 
produce  an  annuity  of  $50.  When  that  provi- 
sion is  made,  It  is  clear  from  the  language 
of  the  testatrix  used  in  the  will  that  it  was 
not  her  purpose  to  make  the  hospital  the 
further  object  of  her  Iwunty,  and  we  are  of 
the  opinion  that  It  was  not  to  share  In  the 
residuum. 

The  refusal  of  the  court  to  hold  that  the 
seventh  clause  of  the  will,  being  the  one  in 
reference  to  the  Emergency  Hospital,  was 
void,  l8  assigned  as  error  by  some  of  the 
parties  in  interest  The  ground  urged  IB 
that  the  gift  Is  not  of  any  specific  sum,  and 
is  therefore  uncertain.  The  amount  of  the 
annuity  that  was  designed  by  the  testatrix  to 
go  to  this  hospital  is  dearly  pointed  out,  and, 
while  it  Is  true  that  the  sum  to  be  set  aside 
may  be  somewhat  difficult  to  ascjertain  because 
of  the  varying  rate  of  Interest  that  may  be 
realized  from  year  to  year  on  any  sum,  still 
we  think  it  Is  such  a  matter  as  can  be  ap- 
proximately and  easily  ascertained,  and  is 
not  for  that  reason  void.  And  as  courts  lib- 
erally construe  clauses  of  wills  which  make 
gifts  to  charitable  Institutions,  unless  there 
is  some  Insurmountable  reason  pointed  out 
for  the  same  being  void,  we  feel  It  oar  duty 
to  uphold  the  provision,  and  see  no  reason 
for  going  into  an  extended  argument. 

We  think  we  have  fairly  considered  all  of 
the  questions  raised  upon  the  errors  and 
cross-errors  assigned  by  the  respective  par- 
ties, and  It  necessarily  follows  that  the  de- 


cree of  the  circuit  court  of  Kankakee  county 
must  be  reversed,  and  the  cause  remanded, 
with  directions  to  that  court  to  enter  a 
decree  in  accordance  with  the  views  above 
expressed. 
Reversed  and  remanded,  with  directions. 


(218  lU.  4U) 
HASTBRLIK  v.  OLSON. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 
Landlobd   add    Tenant  —  Iaasx  —  Forfbi- 

TUBE. 

A  landlord  sent  through  the  board  of 
health  notice  to  his  tenant  to  repair  the  prem- 
ises after  the  current  monthly  rent  had  l>een 
paid,  and  withheld  a  letter  declaring  the  lease 
forfeited  for  failure  to  make  rei>air8,  until  the 
effect  of  the  notice  served  was  determined.  The 
tenant,  on  receipt  of  the  notice,  made  the  re- 
pairs, in  ignorance  of  the  fact  that  the  land- 
lord had  begun  forcible  detainer,  and  in 
ignorance  of  the  letter.  Held  a.  waiver  of  the 
right  to  declare  the  lease  forfeited  for  sadi 
cause. 

Appeal  from  Appellate  Court  First  District 
Action  by  Charles  Hast«llk  against  John 
Olson.    Judgment  for  defendant  was  affirmed 
by   the  Appellate  Comt   and  plalntill   ap- 
peals.   Affirmed. 

Charles  F.  tiowj,  for  appellant  Samuel 
Friedlander,  for  appellee. 

BOOOS,  J.  The  appellant  Instituted  an  ac- 
tion in  forcible  detainer  in  the  superior  court 
of  Cook  county  against  the  appellee,  to  recover 
possession  of  a  lot  in  the  city  of  Chicago  on 
which  was  situate  a  business  bouse,  and 
was  defeated.  The  judgment  was  affirmed  Iv 
the  Appellate  Court  for  the  Tlxst  District 
and  this  appeal  brings  such  Judgment  at  af- 
firmance Into  review  in  this  court 

The  case  was  heard  in  the  superior  court 
before  the  court  and  a  Jtiry  on  a  stipulated 
state  of  tActSf  The  court  directed  a  verdict 
for  the  appellee.  It  appeared  from  the  state- 
ment of  facts  that  the  appellee  occupied  tbe 
premises  in  question  as  a  tenant  of  appellant 
under  a  written  lease  for  a  term  of  years  ter- 
minatlDg  In  the  year  1906.  The  lease  re- 
quired tbe  appellee,  tbe  tenant  to  pay  roit 
at  the  rate  of  $45  per  month  monthly  in  ad- 
vance, and,  as  tbe  appellant  construed  it  re- 
quired the  tenant  to  keep  the  premises  In  good 
repair  during  the  term.  On  January  29, 1904, 
appellee  paid  the  rent  In  advance  for  tbe 
ensuing  month  of  Febrtiaty.  On  or  about 
February  1,  1904,  the  premises  became  oat  of 
repair,  causing  the  basement  to  be  flooded 
with  water  and  damaging  the  building.  Tbe 
appellee,  the  tenant  on  the  3d  day  of  Febru- 
ary notified  the  department  of  health  of  tbe 
cl^  of  Chicago  that  the  premises  were  in  bsd 
condition  and  the  basement  flooded,  and  re- 
quested the  board  of  health  to  notify  the  ap- 
pellant and  to  require  him  to  make  the  needed 
repairs.  Notice,  as  so  requested,  was  gl-ven 
the  appellant  by  the  board  of  health,  but 
he  refused  to  make  the  repairs.  On  the  15tb 
day  of  February,  1904,  the  appellee  again  no- 
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tlfled  the  board  of  health  of  the  condition  of 
the  premises,  and  on  the  same  day  the  ap- 
pellant wrote  a  letter,  to  be  sent  to  the  ap- 
pellee, declaring  the  lease  forfeited  for  failure 
to  keep  the  premises  In  good  repair  and  de- 
manding possession  of  the  premises,  but  this 
letter  was  volontarUy  retained  by  the  appel- 
lant In  his  possession  until  the  23d  day  of 
February.  On  the  Wth  day  of  February  the 
appellant  Instituted  this  action,  and  on  the 
same  day  notified  the  board  of  health  of  the 
city,  requesting  them  to  notify  the  appellee  to 
make  the  needed  repairs  within  a  specified 
time  or  subject  himself  to  prosecution  under 
the  city  ordinances.  The  board  notified  the 
appellee  accordingly,  and  he  proceeded  at  once 
to  have  the  premises  repaired  at  his  own  ex- 
pense. At  the  time  of  making  and  completing 
such  repairs  the  appellee  did  not  know  that 
the  action  in  forcible  detainer  had  been  be- 
9un  against  him,  nor  had  the  appellant  then 
delivered  to  him  the  letter  declaring  the  lease 
to  be  forfeited.  The  judgment  entered  In  the 
superior  court  and  the  affirmance  thereof  In 
the  Appellate  Comrt  were  on  the  theory  that 
the  law  would  imply  a  waiver  of  the  right 
to  declare  the  lease  forfeited. 

The  appellant  had  been  paid  the  rent  for 
the  month  of  February.  He  claimed  the 
right  to  declare  the  lease  forfeited  on  the 
alleged  failure  of  the  tenant  to  make  repairs, 
after  he  had  received  payment  of  the  rent. 
He  prepared  a  letter  to  the  appellee  declaring 
such  forfeiture,  but  withheld  the  letter  In  his 
own  possession  and  notified  the  board  of  health 
to  require  the  appellee  to  make  the  repairs 
(which  was  the  basis  of  his  right  of  for- 
feiture) within  a  fixed  time.  The  notice  sent 
by  the  board  of  health  to  the  appellee  at  the 
instance  and  demand  of  the  appellant,  re- 
quiring the  appellee  to  make  the  repairs  with- 
in a  specified  time,  must  be  regarded  as  a  no- 
tice given  by  appellant  The  appellee  had 
good  reason  to  regard  the  notice  to  repair  the 
premises,  sent  by  the  board  of  health  on  the 
application  of  the  appellant,  as  an  election  on 
the  part  of  the  appellant  to  waive. any  right 
of  forfeiture.  Withholding  the  letter  written 
to  declare  the  forfeiture  and  procuring  the 
notice  to  be  giv^i  to  the  appellee  to  repair  the 
premises  is  consistent  only  with  the  view  that 
the  appellant  had  determined  not  to  elect  to 
declare  the  lease  forfeited  If  the  appellee 
should  comply  with  the  notice  to  pnt  the 
premises  In  repair.  The  appellee  complied 
with  the  requirement  of  the  notice,  and  it 
was  properly  ruled  that  the  appellant  could 
not  declare  a  forfeiture  of  the  lease. 

The  judgment  must  be,  and  is,  affirmed. 

Jac^cment  affirmed. 

(218  111.  414) 
HATES  r.  CHICAGO  TELEPHONE  CO. 

et  al. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

I.  Appeai— Review —  Decisions  of  Inteb- 
UEOIATE  CotiRTS— Questions  of  Fact. 
In  an  action  to  recover  for  the  death  of 


plaintiff's  intestate  through  a  fallen  telephone 
wire,  dangerouslv  charg^  with  electricity,  a 
finding  by  the  Appe'late  Court,  reversing  the 
judgment  for  plaintiff  on  the  ground  that  the 
wire  was  not  owned  or  controlled  by  defendant, 
is  conclusive  on  the  facta. 
2.  JuDouENT— Pasties— JUDOHENT  fob  Co- 
Paktt. 

Where  a  telephone  company  and  a  city 
were  sued  to  recover  for  the  death  of  a  person 
who  took  hold  of  a  live  telephone  wire,  and  the 
liability  of  the  telephone  company  was  based 
on  the  alleged  negligence  of  the  city,  which 
was  in  control  of  the  wire  by  permission  of  the 
telephone  company,  a  judgment  in  favor  of  the 
city  releases  the  telephone  company  from  lia- 
bility on  the  ground  of  respondeat  superior. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Avery  R.  Hayes  against  the 
Chicago  Telephone  Company  and  the  city  of 
Chicago.  Judgment  for  plaintiff  was  reversed 
by  the  Appellate  Court, -and  he  appeals.  Af- 
firmed. 

Edmund  S.  (Tummings,  for  appellant  Holt, 
Wheeler  &  Sldley,  for  appellee. 

HAND,  J.  This  was  a  suit  brought  by 
appellant  against  the  city  of  Chicago  and  the 
Chicago  Telephone  Company  in  the  superior 
court  of  O>ok  county  to  recover  damages  for 
negligently  causing  the  death  of  Charles 
Anderson,  appellant's  intestate.  The  decla- 
ration charged,  In  substance,  that  the  defend- 
ants were  possessed  of  and  using  certain  tele- 
phone poles  and  wires  in  a  public  alley  In 
the  city  of  Chicago;  that  there  were  near 
said  telephone  poles  and  wires  other  poles  and 
wires,  which  wires  were  highly  charged  with 
electricity ;  that  the  said  defendants  negligently 
suffered  one  of  said  telephone  wires  to  hang 
loosely  from  one  of  the  poles  used  by  it 
down  to  and  upon  and  against  one  of  said 
other  electric  wires,  and  down  to  and  upon 
the  ground,  and  thereby  said  telephone  wl*e 
became  charged  with  electricity,  and  danger- 
ous to  any  person  coming  in  contact  with  the 
same ;  and  that  said  Charles  Anderson,  while 
in  the  exercise  of  due  care,  being  entirely 
ignorant  of  the  fact  that  said  telephone  wire 
was  charged  with  electricity,  and  having  no 
notice  thereof,  and  in  the  performance  of  his 
duties,  took  hold  of  said  telephone  wire  and 
was  killed.  The  evidence  showed  that  at 
the  time  of  granting  the  appellee  the  right, 
to  erect  its  poles  In  the  alley  In  question  the 
city  of  Chicago  made  the  following  reserva- 
tion: "That  the  city  of  Chicago  shall  have 
the  right  to  the  top  cross-arm  of  each  of 
said  poles  free  from  charge,  for  the  use  of 
the  city  telegraph  and  telephone  wires."  It 
further  appears  from  the  evidence  that  ap- 
pellant's intestate,  who  was  a  garbage  col- 
lector In  the  dty  of  Chicago,  in  the  perform- 
ance of  his  duties  took  hold  of  a  wire  bang- 
ing from  one  of  said  poles,  which  was  In 
contact  with  a  wire  belonging  to  another 
company,  strung  on  another  -set  of  poles,  and 
heavily  charged  with'  electricity,  and  was  In- 
stantly killed.  There  was  a  sharp  conflict 
In  the  evidence  as  to  which  of  the  defendants 
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was  tbe  owner  or  In  control  of  the  broken 
wire  banging  from  tbe  pole  which  caased  tbe 
death  of  Anderson.  The  jary  returned  a 
verdict  of  not  guilty  as  to  the  dty  of  CJhleago 
and  of  guilty  as  to  tbe  appellee,  and  assessed 
appellant's  damages  at  $3,500.  Judgmoit 
was  entered  upon  the  verdict,  and  an  appeal 
was  taken  by  appellee  here  to  the  Appellate 
Court  for  tbe  First  district,  and  that  court 
reversed  tbe  Judgment  of  the  superior  court, 
without  remanding,'  and  made  tbe  following 
finding  of  fact:  "That  the  fallen  wire  which 
caused  tbe  death  of  Anderson  prior  to  and  at 
the  time  of  the  accident  was  owned  and  con- 
trolled by  the  dty  of  Chicago,  and  was  not 
at  any  time  owned  or  controlled  by  appellant, 
and  that  appellant  was  guilty  of  no  negli- 
gence which  caused  or  contributed  to  the 
death  of  Anderson."  This  finding  of  fact 
by  the  Appellate  Oonrt  is  conclusive,  and 
this  court  is  bound  thereby,  and  is  not  per- 
mitted to  look  into  the  record  for  the  purpose 
of  reviewing  tbe  evidence,  and  passing  upon 
the  question  as  to  whether  the  facts  therein 
contained  Justify  such  finding.  Davis  v.  Chi- 
cago Edison  Co.,  195  111.  31,  62  N.  E.  829. 
The  Appellate  Court  is  not  required  to  re- 
cite the  evidence,  or  to  find  the  mere  evi- 
dentiary facts,  but  only  to  find  the  ultimate 
facts.  Weeks  v.  Chicago  &  Northwestern  Ry. 
Co.,  188  III.  651,  64  N.  E.  1039. 

While  this  court  ia  bound  by  the  finding  of 
fact  of  tbe  Appellate  Court,  It  can  consider 
tbe  question  as  to  whether  the  Appellate 
Court  has  properly  construed  the  law  appli- 
cable to  tbe  facts  found  by  It  to  exist,  and 
appellant  contends  that  it  has  erred  in  so  do- 
ing. It  is  insisted  that,  regardless  of  the 
fact  appellee  has  been  found  not  to  have 
been  tbe  own»  or  In  control  of  tbe  fallen 
wire,  and  not  to  have  been  guilty  of  negll- 
.«ence,  still  it  is  liable,  for  tbe  reason  that  it 
had  granted  to  tbe  city  of  Chicago  the  right 
to  use  the  poles  erected  by  it  for  its  corporate 
purposes,  thereby  permitting  it  to  use  a  por- 
tion of  its  chartered  powers;  tbe  result  of 
which  is  to  make  appellee  liable  for  any  neg- 
ligence on  the  part  of  tbe  dty  of  Chlcaga 
The  disposition  of  this  case  does  not  make 
It  necessary  to  pass  upon  the  question  wheth- 
er the  rule  heretofore  established  by  this 
court  in  cases  where  one  railway  corporation 
has  permitted  another  to  use  its  tracks  should 
be  held  to  apply  to  the  case  at  bar,  for  tbe 
reason  that,  if  it  did  apply,  under  tbe  facts 
In  this  case,  appellant  could  not  sustain  a 
Judgment.  The  rule  as  to  railway  corpora- 
tions is  based  ivon  tbe  relation  of  principal 
and  agent  ■  Ajiderson  t.  West  Chicago  Street 
R,  Co.,  200  111.  329,  65  N.  B.  717.  In  the  trial 
below,  tbe  dty  of  Chicago,  which,  rmder  ap- 
pellant's contention,  occupied  tbe  position  of 
agent,  was  found  not  guilty.  No  appeal  was 
taken  from  that  Judgment,  and  it  must  be 
deemed  to  have  settled  tbe  fact  that  the  dty 
of  Chicago  was  not  liable  for  the  death  of 
appellant's  Intestate.  It  necessarily  follows 
that  if  tbe  agent  charged  witb  tbe  commis- 


sion of  tbe  act  complained  of  be  not  gnUty, 
a  Judgment  could  not  be  recovered  against  ap- 
pellee, tbe  principal,  upon  tbe  ground  of  re- 
spondeat superior.  Tbe  Judgment  In  tbia 
case  in  favor  of  tbe  city  of  Chicago  is  a 
complete  bar  to  an  action  against  tbe  appel- 
lee for  its  negligence  in  exercising  any  pei^ 
misslTe  rights  appellee  may  have  granted  It 
To  mkke  appellee  liable  npon  the  tbeory 
under  discussion,  a  close  must  have  existed 
against  tbe  dty. 

In  Anderson  v.  West  Chicago  Street  R.  Col, 
supra,  where  it  appeared  that  a  Judgment 
bad  been  entered  la  favor  of  the  lessor 
railroad  company  In  an  action  for  alleged 
negligence  of  the  lessee  company,  it  was  held 
that  said  Judgment  was  res  Judicata  In  a 
subsequent  suit  upon  the  same  cause  of  ac- 
tion against  tbe  lessee,  and  it  was  said  (page 
S33of  200111.,  page  718  of  65  N.  E.):  "Both 
being  liable  to  tbe  party  injured,  sncfa  par- 
ty could  sue  them  both  in  tbe  same  action, 
or  sue  each  one  separately;  but  if  one  was 
not  guilty  of  the  tort  the  other  one  conid 
not  be.  •  •  •  There  is  no  question  of 
fact  to  be  tried  whether  tbe  owner  company 
is  liable  for  the  negligence  of  the  lessee;  It 
Is  so  liable  under  tbe  law.  It  mnst  follow, 
then,  that  if,  in  a  suit  brougtat  against  the 
lessor  in  which  the  tort  complained  of  Is  In 
fact  tile  tort  of  tbe  lessee,  a  T«rdlct  of  not 
guilty  is  rendered— ^that  Is,  that  there  was 
no  actionable  wrong  committed  against  tbe 
plaintiff  by  tbe  lessor — ^no  actionable  wrong 
could  have  been  committed  against  him  by 
tbe  lessee  in  the  premises,  for  It  is  the  lessee's 
wrong'  that  in  these  cases  constltotes  the 
basis  of  tbe  action  against  tbe  lesBor." 

In  tbe  case  of  Dor«uua  v.  Root  &  Oregon 
R.  &  NaT.  Co.,  23  Wash.  710,  68  Paa  672,  54 
L.  R.  A.  648,  which  was  a  suit  bronght 
against  Root  and  the  railroad  company,  fbr 
which  be  was  working.  Jointly,  to  recover 
damages  for  a  negligent  act  of  Roof  a  result- 
ing in  an  injury  to  the  plaintiff,  a  verdict 
was  returned  against  the  ralbroad  ccHnpany, 
which  was  construed  by  the  conrt  to  be  a 
verdict  of  not  guilty  as  to  Root  and  a  )vds- 
ment  was  entered  in  bis  favor  against  tbe 
plaintiff  for  costs.  An  appeal  was  taken  by 
tbe  railroad  company,  and  It  was  urged  tliat 
a  Judgment  In  favor  of  Root  the  agent  wbooe 
alleged  negligent  act  caused  the  injury,  pre- 
cluded a  Judgment  against  tbe  railroad  com- 
pany, bis  prlndpal;  which  contentian  was 
sustained.  The  court.  In  passing  npon  tbe 
question,  said:  "In  such  an  action,  wbettier 
brought  against  the  employer  severally  or 
Jointly  with  the  employfi,  the  gravamen  of 
the  charge  is,  and  must  be,  the  negUgence 
of  the  employe ;  and  no  recovery  can  be  bad 
unless  it  be  proved  and  found  by  tbe  Jury 
that  the  employ^  was  negligent  Stated  In 
another  way:  If  tbe  employfi  who  causes 
the  injury  is  free  from  liability  therefor,  bis 
employer  must  also  be  free  from  liability." 
And  again  it  Is  said:  "So,  too,  from  tbe 
priodple  that  there  can  be  no  liability  on 
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the  part  of  an  employer  for  the  act  of  bis 

employg  In  which  he  took  no  part,  If  the  em- 
ployer Is  free  from  liability,  It  follows  that 
a  Judgment  In  favor  of  the  employ^  In  an 
action  brought  against  him  for  an  Injury 
caused  by  such  an  act  Is  a  bar  to  a  recovery 
against  the  employer  In  an  action  brought 
against  blm  for  the  same  cause  of  action." 

In  this  case  appellant  has  relied  npon  three 
theories  to  recover:  First,  that  the  city 
of'  C<hlcago  had  committed  some  actionable 
wrong  which  had  resulted  In  the  death  of 
Anderson;  second,  that  appellee  had  negli- 
gently caused  the  death  of  Anderson;  and, 
third,  that  by  reason  of  the  contractual  rela- 
tion of  appellee  with  the  city  of  Chicago, 
appellee  was  liable  for  the  alleged  negligence 
of  said  city  resulting  In  the  death  of  appel- 
lant's Intestate.  As  to  the  first  contention, 
the  Jury  found  the  dty  of  Chicago  not  guilty, 
and  no  appeal  was  taken  from  the  Judgment 
entered  upon  such  verdict  Upon  the  second 
proposition,  the  Appellate  Court,  by  Its  find- 
ing of  fact  has.  In  eftect  returned  a  verdict 
that  appellee  was  not  guilty;  and  the  third 
theory  must  fall  for  the  reason  that  It  Is 
apparent  that  the  finding  by  the  Jury  that 
the  dty  of  Chicago  was  not  guilty  of  action- 
able wrong  effectually  bars  any  recovery 
against  appellee  upon  the  ground  that  It 
was  liable  for  the  alleged  negligence  of  the 
«lty   of  Chicago. 

We  are  of  the  opinion  the  Judgment  of 
the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


<218  111.  4U) 

PEOPLE  ex  rel.  DBNEEN,  Staters  Attorney, 

V.  SULLIVAN. 

(Supreme  Court  of  ininois.    Dec.  20,  1905.) 

1,  BviDENCB— Chakoino  Cbimisai,  OmmsB 
— PBoor  Rbquibbd. 

Where  a  criminal  offense  is  charged  by  the 
pleadings,  except  in  cases  of  slander  and  libel, 
and  must  be  establisiied,  either  to  sustain  the 
cause  of  action  or  maintain  a  defense,  the  pre- 
sumption of  innocence  arises,  and  the  crime 
■charged  must  be  proved  by  evidence  which  re- 
moves every  doubt  of  guilt 

[Ed.  Note. — For  cases  in  point  see  vol.  20, 
Cent  Dig.  Evidence,  g§  81,  2447.] 

2.  Attobney— Disbarment— EviDENCK. 

Where  an  attorney  was  charged,  in  an  in- 
formation tor  disbarment,  with  conspiring  with 
a  court  bailiS  to  bribe  Jurors  and  indudng  the 
bailiff  to  abscond  for  the  purpose  of  preventing 
his  testifying  against  the  respondent  before  the 
errand  Jury,  and  the  only  evidence  to  sustain  the 
charge  is  the  testimony  of  the  bailiff,  which  is 
denied  by  the  respondent  and  the  facts  and  dr- 
cnmstances  tend  to  discredit  his  evidence.  It  Is 
insuffident  to  Justify  disbarment 

Information  by  the  people,  on  the  rela- 
tion of  Charles  S.  Deneen,  state's  attorney, 
against  Alexander  Sullivan,  for  disbarment 
Kule  discharged. 

Charles  S.  Deneen  (Albert  C.  Barnes,  Bus- 
aell  Whitman,  and  John  L.  Fogle,  of  coun- 
«el),  for  relator.  Frank  L.  Krlete  and  Hiram 
T.  Gilbert  (S.  S.  Gregory, ,  of  counsel),  for 
respondent 


BOGGS,  J.  This  was  an  Information  filed 
In  this  court  by  the  people  of  the  state  of 
Illinois,  on  the  relation  of  the  state's  attor- 
ney of  Oook  county,  against  the  respondent, 
Alexander  Sullivan,  praying  that  he  be  re- 
quired to  show  cause  why  his  name  should 
not  be  stricken  from  the  roll  of  attorneys 
and  coonselors  at  law  of  tbls  state,  and, 
npon  a  failure  of  respdndoit  to  show  such 
cause,  that  an  order  be  entered  striking  his 
name  from  such  roll  of  attorneys.  The  pe- 
tition alleged  that  the  respondent  had  been 
gollty  of  consplrades  with  one  James  J. 
Lynch,  a  balUfT  of  the  drcnlt  court  of  Cook 
county,  to  bribe  and  corrupt  Jurors  to  re- 
turn unjust  and  corrupt  verdicts,  and  with 
aiding  and  Inducinjr  said  Lynch,  after  the 
(said  Lynch)  had  been  indicted  for  such 
corrupt  practices,  to  forfeit  his  bond  given 
to  answer  such  charge  and  abscond  from 
the  state  of  Illinois,  in  order  that  said  Lynch 
might  not  be  secured  to  appear  as  a  wit- 
ness and  give  testimony  showing  the  re- 
spondent to  be  guilty  of  so  corrupting  Jurors 
until  the  period  should  expire  within  which 
any  such  charge  against  the  respondent 
could  be  presented  and  prosecuted  In  the 
courts  of  the  state.  TbB  respondent  answer- 
ed the  petition,  and  the  cause  was  referred 
to  a  master  In  chancery  to  take  and  report 
the  proofs.  The  proofs  have  been  reported, 
and  the  cause  submitted  upon  the  briefs 
of  counsel  for  the  respective  parties. 

The  relator  Insists  that  the  proofs  es- 
tablish the  following  to  be  facts:  Uiat 
the  respondent  was  the  attorney  tor  the 
West  Chicago  Street  Railroad  Company, 
which  was  defendant  in  the  several  damage 
cases  In  which  Lynch  had  bribed  or  attempt- 
ed to  bribe  Jurors;  that  this  corruption  of 
Jurors  was  instigated  by  Alexander  Sullivan 
shortly  after  January  1,  1897,  when  he  be- 
came attorney  for  said  company;  that  he 
had  an  interview  with  Lynch  at  his  house, 
and  sent  him  to  Dan  Ck>ugfalln  for  that  pur- 
pose; that  subsequently  he  had  various  In- 
terviews with  Lynch  at  his  oflSice,  as  cases 
against  said  company  came  up  on  the  trial. 
calls  of  the  courts;  that  he  paid  Lynch 
money  for  corrupting  Jurors,  sometimes  In 
person  and  sometimes  through  a  boy  mes- 
senger, who  was  sent  to  the  court  of  which 
Lynch  was  bailiff;  that  Lynch  paid  from 
$50  to  $100  to  each  Juror  corrupted,  getting 
a  like  amount  tor  himself;  that  this  de- 
bauchery of  the  courts  of  Justice,  under 
SuQlvan's  direction,  covered  a  period  of 
nearly  two  years,  while  he  was  attorney  for 
said  company;  that  he  paid  Lynch  in  tbe 
aggregate  during  that  time  over  $6,000 ;  that 
the  fact  of  Lynch's  connection  with  tbe 
bribery  of  Jurors  became  public,  resulting 
In  his  dismissal  from  office  about  Decem- 
ber 18,  1898;  that  immediately  thereafter 
he  had  a  conference  with  SuUlvan  respect- 
ing his  defense  against  prospective  Indict- 
ineats;  that  indictments  were  so  returned 
against  him  on  December  30  and  December 
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81,  1898;  that  shortly  thereafter  Sullivan 
met  Lynch  at  the  office  of  Dr.  St.  John, 
pursuant  to  arrangements,  and  adrtsed  him 
to  leave  the  country,  and  arranged  for  sub- 
sequent interviews  at  Frederick  St  John's 
office;  that  subsequently  he  sent  Murray  to 
bring  Lynch  to  Sullivan's  house,  where  he 
promised  to  indemnify  Lynch'B  bondsmen 
against  loss  and  to  provide  for  the  support 
of  Lynch  and  his  family  during  his  absence; 
that  Lynch,  questioning  the  propriety  and 
motives  of  some  of  Sullivan's  propositions, 
failed  to  go  as  promised ;  that  his  bondsmen 
desired  to  be  released,  causing  Lynch  to 
go  to  Frederick  St.  John's  office,  as  advised 
by  Sullivan ;  that  there  he  again  met  Sulli- 
van, where  each  charged  the  other  with 
falling  to  keep  his  promises,  and  arrange- 
ments were  made  that  Frederick  St.  John 
would  see  to  the  settlement  of  the  bond 
question:  that  Immediately  thereafter  inter- 
views were  had  with  Frederick  St  John 
and  others,  resulting  in  leaving  with  Lynch 
on  January  20,  1899,  the  day  of  his  depar- 
ture, the  sum  of  $4,000  to  remunerate  his 
bondsmen  and  |75  for  Lynch's  VTlfe;  that 
that  night  Lynch  and  Mulligan,  his  cousin, 
departed  for  Canada;  that  Lyndi,  failing  to 
receive  money  as  expected,  and  belhg  sick, 
went  to  Mankato,  Minn.,  where  he  remained 
for  a  few  days,  communicating  In  the  mean- 
time with  Edward  Maher,  his  (Lynch's)  at- 
torney, through  Mulligan;  that  under  the 
advice  of  Maher  he,  about  February  8th, 
returned  to  Toronto,  Canada,  having  furnish- 
ed Maher  his  assumed  name  and  house  ad- 
dress, with  the  expectation  of  meeting  Maher 
there;  that  Frederick  St  John  appeared, 
instead  of  Maher,  with  a  proposition,  pur- 
porting to  come  from  Sullivan,  that  Lynch 
go  to  Guatemala,  from  which  he  could  not 
be  extradited,  and  that  he  would  receive 
$2,000  aboard  a  vessel  when  leaving  Liver- 
pool for  that  place,  and  $3,000  additional 
would  be  deposited  with  an  acceptable  per- 
son in  case  his  absence  should  become  nec- 
essary for  a  second  year;  that  the  fact  of 
.  an  unknown  man  accompanying  St  John 
led  Lynch  to  distrust  the  real  character 
of  bis  mission  and  caused  his  and  Mulligan's 
immediate  return  to  Chicago  February  20th, 
leaving  St  John  with  the  expectation  of 
meeting  Lynch  the  next  m'omlng;  that 
Lynch  remained  In  concealment  In  Chicago 
with  friends,  communicating  directly  with 
his  sister,  Mrs.  Gordon,  and  through  her 
with  Maher  and  St  John;  that  Lynch,  on 
the  promises  brought  through  the  same 
channels,  returned  to  Toronto  about  March 
9tb ;  that  Edward  Maher  shortly  afterwards 
visited  him  there,  and  endeavored  to  restore 
his  confidence  in  Sullivan  and  St  John,  and 
to  persuade  him  to  accept  the  Guatemala 
proposition,  but  brought  no  money  as  ex- 
pected by  Lyndi ;  that  Lynch  there  repudiat- 
ed him  as  his  attorney;  that  Lynch  then 
sent  for  his  sister,  Mrs.  Gordon,  and  money ; 


that  she  went  to  see  blm,  and  shortly  after- 
wards, nnexpectedly  to  him,  made  a  second 
visit  at  the  Instigation  of  St  John  to  per- 
suade Lynch  to  accept  the  Guatemala  propo- 
sition; that  Lynch  resented  her  coming, 
claiming  she  came  at  the  expense  of  St 
John  and  Sullivan,  who,  as  be  claimed,  had 
failed  to  keep  their  promises  to  him,  caus- 
ing her  immediate  return  to  Chicago;  that 
thereupon  Mrs.  McGnirk  obtained  Lynch's 
address  from  his  sister,  saying  Sullivaa 
wanted  to  see  him,  and  visited  Lynch  to 
persuade  him,  in  Sullivan's  behalf,  to  take 
some  position  that  would  be  obtained  for 
him  in  Montreal,  to  which  Lynch  submitted 
a  counter  proposition;  that  shortly  after- 
wards Mrs.  McGuIrk  made  a  second  visit 
submitting  plans  and  propositions  altogether 
unacceptable  to  Lynch;  that  Lyncli  then 
changed  his  place  of  concealment  to  New 
York,  whence  he  communicated  with  his 
Bister,  Mrs.  Gordon,  and  a  friend,  Dennis 
Byan;  that  Mrs.  Gordon  then  resumed  ne- 
gotiations with  Maber  and  St  John  to  bring 
about  some  financial  aid,  Lynch  having  up 
to  that  time  (June,  1899)  defrayed  his  own 
expenses  while  away;  that  on  June  23d  a 
written  proposition,  dictated  by  St  John, 
was  transmitted  to  Lynch  for  signature. 
providing  for  the  payment  to  Lynch  of  $150 
per  month  from  July  1,  1899,  to  January 
1,  1902,  and  deposit  of  a  sufficient  snm  of 
money  for  such  purpose  In  the  hands  of  an 
acceptable  person;  that  Lynch  returned  the 
document  unsigned,  with  a  similar  one  sign- 
ed, designating  Dennis  Byan  as  the  deposi- 
tary of  such  fund;  that  Ryan  and  Mta. 
Gordon  and  Frederick  St  John  consum- 
mated such  arrangements;  that  St  John  de- 
livered $4,500  to  Byan,  and  that  the  latter 
thereafter  paid  $150  per  month  to  Mrs. 
Gordon  for  transmission  to  Lynch,  payments 
of  which  were  made  to  him  until  the  month 
of  September,  1901,  when  the  balance  of 
$450  was,  at  the  request  of  St  John,  re- 
turned to  him;  that  in  October  Lynch  re- 
turned, surrendered  himself,  and  appeared 
before  the  grand  jury,  when  the  aforesaid 
indictment  for  conspiracy  was  returned. 

That  Lynch  was  guilty  of  bribing,  or  at- 
tempting to  bribe,  jurors  to  render  unjust  and 
corrupt  verdicts  favorable  to  the  West  Chica- 
go Street  Bailroad  Company  in  2  cases,  is 
shown  by  the  proof.  Lynch  testified  he  had 
bribed,  or  attempted  to  bribe,  jurors  in 
many  cases,  23  to  40,  but  could  name  S  of 
such  cases.  He  testified  that  the  respondrait 
instigated  him  to  the  commission  of  these- 
corrupt  practices  and  paid  him  the  money 
which  be  paid  to  the  jurors,  sometimes  $50, 
'sometimes  $100  each,  and  also  paid  him  a 
like  sum  of  money  to  be  retained  by  himself 
in  each  instance.  The  respondent  appeared 
as  a  witness,  was  fully  examined  and  cross- 
examined,  and  denied  these  statements  of 
Lynch  in  general  and  In  detail.  It  Is  con- 
tended that  Lynch's  statements  are  In  some 
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instances  corroborated  by  other  witnesses  or 
by  facts  and  circumstances  appearing  In  tbe 
proofs.  Tbe  evidence  Is  very  Toltunlnous,  and 
reference  to  such  portions  of  it  as  are  relied 
upon  to  corroborate  Lynch  will  be  snfflcient 
for  the  purposes  of  this  opinion.  Lynch  tes- 
tified that  some  of  the  sums  of  money  so,  as 
be  alleged,  paid  to  him  by  the  respondent 
were  paid  to  him  In  the  respondent's  ofiSce, 
some  in  the  courthouse  in  person  by  the 
respondent,  and  that  other  payments  were 
sent  to  blm  in  sealed  envelopes  and  carried 
by  one  Robert  Hill,  office  boy  of  the  respond- 
ent, but  would  not  specify  when  or  where  any 
alleged  specific  payment  of  money  was  made. 
The  payments  alleged  to  have  been  sent  by 
Hill  are  relied  upon  as  corroborative  of 
Lynch's  testimony.  The  offices  of  the  respond- 
ent were  in  the  Chicago  Opera  House  Block, 
which  Is  directly  across  Washington  street 
from  the  courthouse,  in  which  Lynch  was  em- 
ployed as  bailiff.  Hill  testified  that  he  saw 
Lynch  in  Sullivan's  office  quite  frequent- 
ly— sometimes  two  or  three  times  a  week; 
that  he  saw  him  talking  with  Sullivan;  that 
he  took  verbal  messages  to  the  courtroom 
from  Sullivan  to  Lynch  "that  Sullivan  would 
like  to  see  him,"  and  carried  sealed  envel- 
opes from  Sullivan  to  Lynch  in  Judge  Clif- 
ford's courtroom  once  or  twice  a  week;  and 
that  when  he  delivered  the  envelopes  Lynch 
piit  them  in  his  pocket  Hill  did  not  know 
what  was  contained  In  any  of  the  envelopes. 
The  respondent  admitted  that  he  had  sent 
sealed  envelopes  to  Lynch  by  Hill  on  two 
occasions;  that  one  time  the  envelope  contain- 
ed a  letter  relative  to  a  position  to  which 
Lynch  sought  to  have  his  brother  appointed 
and  to  which  he  was  subsequently  appointed, 
and  another  time  respondent  sent  in  an  en- 
velope some  tickets  or  printed  matter  connect- 
ed with  the  election  of  one  of  the  Judges  of 
the  circuit  court  which  Lynch  had  requested 
to  be  sent  to  him,  and  admitted  that  Lynch 
came  to  his  office  at  times  to  notify  him  that 
motions  pending  In  cases  In  which  he  was  en- 
gaged as  an  attorney  were  to  come  up  for 
hearing,  but  denied  that  Lynch  ever  came  to 
bis  office  for  any  improper  purpose.  On 
cross-examination  Hill,  with  reference  to  the 
number  of  envelopes  which  he  had  carried 
from  the  respondent  to  Lynch,  testified:  "I 
conld  not  say  whether  I  took  letters  of  any- 
body else  from  Mr.  Sullivan's  office  and  de- 
livered them  to  lynch.  I  could  not  say 
whether  I  did  or  not  I  made  no  record  of 
them.  I  do  not  know  how  many  of  them 
were  from  Sullivan  or  how  many  of  them 
were  from  anybody  else.  Anybody  that  came 
and  asked  me  to  deliver  a  letter  for  them 
I  would  put  on  my  hat  and  deliver  it,  whether 
for  Mr.  Sullivan  or  anybody  else  in  the  office. 
It  made  no  difference  to  me.  I  delivered 
letters  and  notes  for  other  people  in  the  office 
and  for  other  people  in  the  building — lots 
of  them — ^for  anybody  that  asked  me.  I  don't 
know  how  many  letters  I  delivered  for  these 
people  to  I^'nch.    I  think  I  have  delivered 


letters  to  Lynch  from  other  people.  Maybe 
I  have,  and  maybe  I  have  not  I  think  I 
have.  I  could  not  give  the  number  of  letters 
I  have  delivered,  nor  the  dates,  nor  anything 
that  occurred  between  him  and  Mr.  Sullivan 
or  anybody  else  about  delivering  them.  Per- 
haps Miss  Schottler,  who  was  in  Mr.  Sulli- 
van's office,  would  send  me  over  to  Mr.  Lynch 
with  a  note  to  him  from  herself.  I  would 
nbt  say  she  has  not  I  never  made  any  mem- 
orandum. Anybody  come  and  asked  me  to 
take  a  letter.  I  put  It  In  my  pocket  and  de- 
livered it  Perhaps  she  has  sent  me  over 
with  a  letter  about  the  employment  of 
Lynch's  brother.  I  would  not  say  she  has. 
I  don't  know  whether  I  took  anything  else 
over  to  Mr.  Lynch,  except  those  notes  from 
Mr.  Sullivan  and  other  people  in  the  office 
there.  I  may  have  delivered  packages.  I 
would  not  say  that  I  did,  and  would  not  say 
that  I  did  not.  I  have  no  recollection  on 
that  subject  As  to  these  notes  that  I  car- 
ried to  Lynch,  I  am  not  able  to  say  how  many 
of  them  came  from  Sullivan,  or  how  many 
came  from  other  people.  'I  don't  know  any- 
thing about  tbe  purpose  of  them.  I  don't 
know  how  many  packages  of  tickets  I  carried 
to  Lynch  from  Sullivan's  office.  I  always  got 
my  messages  and  went  and  delivered  them. 
I  never  kept  any  memorandums  at  all.  If 
Mr.  Sullivan  gave  me  a  note  to  deliver  to 
anybody,  I  went  and  delivered  It  and  that 
is  all  I  did.  I  didn't  put  it  down  In  a  book. 
There  was  no  occasion  to  recollect  it  All 
I  have  now  is  a  general  hazy  recollection  that 
I  did  go  and  deliver  these  notes."  He  further 
testified  that  the  respondent  never  told  him 
to  conceal  any  envelopes  that  were  to  be 
given  to  Lynch,  and  that  he  never  attempted 
to  give  them  to  Lynch  secretly;  that  he  would 
go  up  and  give  them  to  him  in  the  courtroom 
in  Judge  Clifford's  court;  that  sometimes 
Lynch  would  come  to  the  railing  of  the 
courtroom  and  get  what  he  bad  to  give  him, 
and  sometimes  be  would  give  what  be  bad  to 
give  Lynch  when  be  was  sitting  at  his  desk, 
right  beside  the  judge's  desk,  and  sometimes 
be  would  lay  them  on  the  desk  and  Lynch 
would  pick  them  up.  Lynch  testified:  "He 
brought  me  the  money  in  a  sealed  envelope 
and  delivered  it  to  me  In  the  hallways;  some- 
times in  my  courtrodm,  provided  It  was  the 
lunch  hour  and  there  was  no  one  in  there."  In 
his  examination  in -chief  Hill  stated  that  the 
envelopes  were  sealed,  and  on  cross-examina- 
tion be  said  he  never  noticed  to  see  whether 
they  were  sealed  or  not  and  could  not  state 
whether  they  were  sealed  or  not 

Lynch  testified:  That  he  was  frequently 
In  the  office  of  the  respondent  and  that  the 
respondent  often  paid  him  money  for  cor- 
rupting jurors  in  his  office:  That  he  was  in 
respondent's  office  so  often  that  the  employes 
therein  began  to  notice  it  and  that  It  looked 
suspicious,  and  that  respondent  began  to  send 
the  money  by  Hill,  but  that  "I  was  not  sur- 
prised the  first  time  that  I  received  money 
In  that  way.  I  can't  state  whether  I  was  ex- 
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peeting  It  I  don't  remember  whether  I  had, 
prior  to  the  first  time  that  Hill  brought  over 
money  In  as.  envelope,  had  any  conversation 
with  Sullivan  In  vehlch  he  Intimated  to  me 
that  be  was  going  to  send  money  over  by 
Hill."  That  the  money  brought  by  Hill  was 
in  greenbacks — sometimes  large  ones,  some- 
times small .  ones.  That  "most  of  the  bills 
were  small  bills,  if  you  call  a  $20  bill  a 
small  bllL  Some  were  $60.  I  don't  thlalc 
there  was  any  $5.  I  don't  think  we  got  down 
aa  low  as  that.  We  were  dealing  in  big 
money."  Again  he  testified  that  the  bills  were 
generally  small,  because .  "Mr.  Sullivan  was 
always  afraid  of  a  man  (a  Juror)  getting  up  In 
the  neighborhood  with  a  large  bill,  that  the 
grocer  and  butcher  would  become  suspicions 
of  him,  and  consequently  I  tried  to  give  them 
(jurors)  small  bills,  so  that  If  a  man  went  into 
any  place  he  would  have  a  $5  -or  $10  note, 
because  naturally  otherwise  the  butcher  and 
the  baker  and  the  grocer  would  become  sus- 
picious." It  was  shown  that  a  brother  of 
Lynch  had  a  position  In  the  office  of  the 
street  railroad  company  and  occupied  an 
office  in  the  same  suite  of  offices  occupied  by 
Sullivan  and  others  connected  with  the  legal 
department  of  the  company,  and  that  Lynch 
at  times  went  there  to  see  bis  brother;  that 
be  had  gone  there  at  otber  times  to  deliver 
messages  of  Information  relative  to  motions 
and  cases  pending  in  the  court,  as  claimed 
by  respondent  That  he  was  there  frequent- 
ly, and  had  opportunities  to  see  the  respond- 
ent and  arrange  for  the  bribing  of  Jurors, 
and  to  receive  money  from  the  respondent 
therefor,  was  well  established.  That  be  did 
so  rested  solely  on  his  testimony  and  was 
denied  in  toto  by  the  respondent. 

It  is  quite  unreasonable  to  believe  that  the 
respondent  would  send  money  in  amounts 
from  $100  to  $400  in  currency  in  an  envelope 
by  an  office  boy  to  be  delivered  to  a  bailifC 
in  tbe  court  for  the  purpose  of  corrupting 
Jurors  without  first  having  arranged  with 
tbe  baillfF  to  receive  the  money  in  that  way, 
and  equally  unreasonable  that  tbe  boy  would 
be  Intrusted  with  sums  of  currency  so  to 
be  used  without  warning  him  to  exercise 
care  in  carrying  and  delivering  the  same, 
and  all  of  this  is  rendered  still  more  unrea- 
sonable when  the  bailiff,  it  is  remembered, 
had  such  ready  and  frequent  opportunities 
to  see  the  respondent  and  receive  the  money 
secretly.  That  Hill  carried  envelopes  from 
the  respondent,  or  from  other  persons  in  bis 
office,  to  Lynch,  was  proven;  but  that  these 
envelopes,  or  any  of  them,  contained  curren- 
cy sent  by  the  respondent  to  Lynch  to  be 
used  in  payment  of  Jurors  rests  upon  the 
testimony  of  Lynch  alone,  is  denied  by  re- 
spondent, and  the  probabilities  of  the  dis- 
pute are  not  with  Lynch,  but  with  the  re- 
spondent That  Lynch  had  a  conference 
with  the  respondent  very  soon  after  his  cor- 
rupt practices  were  exposed,"  which  was  about 
December,  1898,  was  not  denied  by  the  re- 
spondent   Lynch  testified  that  at  that  con- 


ference respondent  advised  him  with  refer- 
ence to  the  course  to  be  pursued  and  told 
him  that  the  trouble  would  soon  blow  over; 
advised  him  to  do  no  talking,  and  to  go  and 
see  onp  Edward  Maher,  an  attorney,  and 
to  also  see  Ross  Se  Fi^atridc,  who  were 
operating  a  detective  agency.  This  confe^ 
ence  was  arranged  by  telephone.  One  Blcb- 
ard  W.  Megary,  now  claim  adjuster  for  the 
London  Guarantee  Accident  Company  and 
then  engaged  in  legal  work  for  the  Union 
Traction  Company,  testified  that  he  was  to 
respondent's  office  and  answered  the  phone; 
that  Lynch  asked  if  Sullivan  was  in  his 
office,  and,  being  informed  that  he  was, 
said  be  would  come  over  at  once;  that  he 
(Megary)  advised  Sullivan  that  Lynch  was 
coming,  and  Sullivan  asked  him  (Megary) 
to  remain  in  the  room  while  I^ncb  was 
there,  and  Megary  testified  he  did  remain 
in  the  office  and  heard  the  conversation 
which  occurred.  Megary  testified:  "Ljnch 
said:  'Mr.  Sullivan,  I  suppose  yon  have  seen 
the  papers.  They  are  after  me  on  the  North 
Side,  and  I  want  you  to-  defend  me'  Mr. 
Sullivan  said  to  him:  'Lynch,  I  cannot  de- 
fend you.  I  have  not  been  in  the  criminal 
business  for  a  number  of  years,  and  I  am 
totally  unfamiliar  with  that  class  of  work. 
You  have  been  around  the  courts  long  enongh 
to  know  somebody  who  could  defend  yoa 
I  absolutely  refuse  to  have  anything  to  do 
with  it'  I  do  not  recollect  anything  else 
that  was  said.  Lynch  asked  Mr.  Sullivan 
if  he  could  recommend  somebody  to  him. 
and  Mr.  Sullivan  then  said:  'Mo,  you  have 
been  around  the  courts  long  enough  to  know 
lawyers.  Yon  ought  to  know  somebody  to 
take  your  case  for  you.'  Nothing  was  said 
in  that  conversation  about  the  employment 
of  Edward  Maher  as  an  attorney,  and  notli- 
ing  was  said  in  that  conversation  about  em- 
ploying Dan  Donohoe.  I  have  seen  in  tbe 
newspapers  about  the  time  that  this  tiling 
came  out  and  this  interview  was  shortly 
after  that  That  is  as  close  as  I  can  come 
to  it  I  was  there  during  the  entire  Inter- 
view between  Lynch  and  Mr.  Sullivan."  The 
respondent  gives  the  same  version  of  the 
interview.  Miss  Schottler,  stenographer  for 
respondent  testified  that  she  was  at  her  sta- 
tion In  tbe  reception  room  of  respondent's 
office,  and  that  Megary  was  thwe  when  tbe 
telephone  rang  and  answered  It  and  that  be 
remained  in  the  office  with  respondent  and 
Lynch,  and  was  there  when  I^nocfa  went 
away.  Lynch,  here  again,  not  only  falls  of 
corroboration;  but  bis  testimony  is  directly 
contradicted  upon  material  points  by  one 
who,  so  far  as  the  record  shows,  was  a  dis- 
interested witness.  The  truthfulness  of  re- 
spondent's version  of  the  interview  is  sus- 
tained by  the  same  witness. 

The  next  alleged  circumstance  relied  upon 
to  connect  the  respondent  with  Iiynch  as 
the  corrupter  of  Jurors,  and  also  aa  a  con- 
spirator in  the  matter  of  urging  Lyncli  to 
abscond,  so  that  he  could  not  be  obtained 
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as  a  witness  vntO  after  tbe  time  had  elapsed 
In  which  a  prosecution  could  be  maintained 
against  respondent,  la  an  alleged  Interview 
wlilch  i^ynch  testified  was  had  between  him- 
self and  respondent  at  the  office  of  Dr.  Leon- 
ard St  John.  Lynch  testified  that  respond- 
ent notified  him  by  telephone  to  go  to  Dr. 
St.  John's  office  and  he  would  meet  him 
there;  that  he  (Lynch)  was  accompanied  by 
his  consln,  Phillip  Mulligan,  a  young  man 
about  21  years  of  age:  that  he  and  Mulligan 
went  to  Dr.  St  John's  office  on  January  2 
or  8,  1899,  and  waited  in  the  doctor's  recep- 
tion room;  that  he  (Lynch)  was  called  into 
the  doctor's  private  office,  and  that  soon  after 
the  respondent  came  In,  and  that  they  (Lynch 
and  respondent)  were  shown  Into  an  adjoin- 
ing private  office  and  there  had  a  private 
conversation ;  that  the  respondent  urged  him 
(Lynch)  to  go  away — to  leave  the  state ;  that 
he  (Lynch)  told  respondent  he  had  given 
bond  and  would  not  go  unless  his  bondsmen 
were  protected;)  that  respondent  promised 
to  see  what  he  could  do  about  the  matter 
of  protecting  the  bondsmen.  The  pertinency 
of  this  testimony  is  rendered  more  apparent 
by  the  claim  of  the  relator  that  the  bonds- 
men were  afterwards  protected  and  that 
Lynch  fled  to  Canada.  Mulligan  sustained 
Lynch  to  the  extent  of  testifying  that  he 
went  with  Lynch  to  Dr.  St  John's  office,  that 
they  went  into  the  reception  room,  that 
Lynch  introduced  him  to  the  doctor  at  the 
door  of  the  doctor's  private  office,  and  that 
Lynch  went  into  the  doctor's  private  office. 
The  respondent  denied  that  he  ever  sought 
to  have  Lynch  go  away,  and  denied  that  he 
arranged  to  meet  him  at  Dr.  St  John's  office, 
or  that  he  ever  did  meet  him  there.  Dr. 
St  John  denied  that  Lynch  and  respondent 
had  the  interview  as  testified  to  by  Lynch. 
He  further  testified  that,  on  the  day  Lynch 
claimed  he  met  respondent  at  his  office,  he 
(the  doctor)  received  a  note  written  by 
Lynch,  saying  that  it  would  not  be  possible 
,  for  him  (Lynch)  to  bring  a  boy  to  the  doctor's 
office  for  treatment  on  that  day,  as  had  been 
arranged,  and  that  be  would  bring  him  on 
a  later  day.  The  written  note  was  produced 
in  evidence. 

Lynch  and  Mulligan  testified  that  Mulligan 
bad  but  recently  been  mustered  out  of  the 
United  States  army  and  was  wearing  his 
uniform  on  that  day.  Dr.  St  John  denied 
that  Lynch  introduced  bim  to  anyone  dressed 
in  a  soldier's  uniform  on  that  or  any  other 
occasion.  Mrs.  K  J.  Young  testified  that 
at  the  time  in  (inestlon  she  was  In  charge 
of  Dr.  St  John's  reception  room;  that  she 
was  on  duty  from  9  a.  m.  until  6  p.  m., 
and  did  not  go  out  for  lunch;  that  Lynch 
and  his  wife  were  patients  of  the  doctor, 
and  that  she  knew  them  both;  that  Lynch 
was  not  there  at  any  time,  accompanied  by 
a  boy  or  young  man  dressed  in  soldier's 
uniform;  that  no  one  dressed  in  such  uni- 
form waited  in  the  reception  room  on  that 
day.  Utb,  Mamie  Anglin  testified  that  she 
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was  the  nurse  in  charge  of  tb«  inner  looma 
of  the  doctor's  office  at  the  time  in  qnes- 
tion,  and  that  the  doctor  did  not  meet  Lynch 
ilt  the  door  of  his  reception  room  and  re- 
ceive en  introduction  to  a  young  man  in 
a  soldier's  uniform.  James  A.  Fraser,  Mrs. 
Pbllliplne  Trout,  Charlotte  H.  Morrison,  Mrs. 
Agnes  McOratti,  Hi.  C.  Anderson,  and  Mrs. 
Louisa  March  all  testified  that  titey  were 
in  the  reception  office  of  Dr.  St  John  on 
January  8,  1899,  at  the  time  when  L^ncb 
claimed  to  have  called  there,  and  that  neither 
of  them  saw  any  man  dressed  in  a  soldier's 
uniform  come  Into  the  office.  Dr.  Copeland 
had  an  office  which  could  be  entered  from 
the  same  corridor  as  that  leading  to  Dr. 
St  John's  office  and  also  by  a  private  hall- 
way from  Dr.  St  John's  office.  Dr.  Cope- 
land  testified  that  he  was  in  his  office  on 
that  day  and  that  be  did  not  leave  it  Jan- 
uary 8,  1899,  before  2  o'clock  in  the  after- 
noon, and  that  when  be  did  leave  it  he  left 
it  in  charge  of  Mr&  Anglln,  and  that  there 
was  no  conference  in  it  between  Lynch  and 
respondent  An  unprejudiced  consideration 
of  all  of  the  testimony  relating  to  the  al- 
leged meeting  of  respondent  and  Lynch  at 
the  office  of  Dr.  St  John  fails  to  satisfy 
the  impartial  mind  that  the  claim  of  Lynch 
tbat  respondent  was  there  has-  the  support 
of  a  pr^>onderance  of  the  proof. 

Lynch  testified  that  he  had  an  interview 
with  respondent  at  the  office  of  Frederick 
St  John  with  reference  to  the  matter  of 
protecting  his  bondsmen,  and  this  is  the 
next  alleged  Incriminating  circumstance. 
The  respondent,  on  oath,  denied  that  such 
an  interview  occurred  or  tbat  he  was  at 
the  office  of  Frederick  St  John.  The  testi- 
mony of  Mulligan  Is  again  relied  upon  to 
corroborate  Lynch.  Mulligan  testified  that 
respcmdent  came  into  the  office  of  Mr.  St 
John  and  with  Looich  went  into  an  adjoin- 
ing room;  but  on  cross-examination  he  ad- 
mitted tbat  he  had  never  met  and  did  not 
then  know  respondent,  and  was  not  at  that 
time  introduced  to  him.  L^ch  testified  tbat 
he  had  a  meeting  with  respondent  at  Ross  & 
FItzpatrlck's  detective  agency ;  that  th^  had 
a  conversation  relative  to  trying  to  get  in- 
formation as  to  the  action  of  the  grand  Jury 
through  certain  members  thereof.  The  re- 
spondent denied  that  he  ever  met  Lynch 
at  the  detective  agency,  or  ever  had  any  such 
conversatlpn  with  blm.  F.  R.  Buckmlnster, ' 
superintendent  of  said  agency,  testified  that 
he  was  there  at  the  time  Lynch  came  to 
the  agency,  and  tbat  the  respondent  was 
not  with  bim  there;  tbat  Lynch  was  at  the 
agency  twice,  but  at  one  time  be  was  alone, 
and  at  the  other  he  was  accompanied  by 
Hdward  Maber;  and  that  respondent  was 
not  with  him  on  either  occasion.  These  re- 
peated denials  of  Lynch's  statements  by  un- 
interested witnesses  tends  strongly  to  dis- 
credit his  truthfulness.  Lynch  testified  that 
he  had  an  interview  with  the  respondent 
at  the  letter's  bouse,  and  that  rKq;)ondent 
Digitized  by  V^OOQ  IC 


1010 


76  NORTHEASTERN  REPORTE& 


(DL 


suggested  plans  for  the  departure  of  Lynch 
and  for  the  protection  of  his  bondsmen,  eta 
The  respondent  denied  that  Lynch  was  ever 
at  his  house,  or  that  any  such  conversation 
occurred  there  or  anywhere  else.  The  testi- 
mony of  the  same  witness.  Mulligan,  and 
also  that  Of  one  Hawley,  who  was  also  a 
relative  of  Lynch,  ia  thought  to  corroborate 
Lynch  to  some  extent.  These  witness^  testi- 
fied that  they  understood  Lynch,  accom- 
panied by  one  Murray,  was  going  to  re- 
spondent's house,  and  that  they  followed 
for  a  short  distance  and  waited  at  a  street 
comer  until  Lynch  returned,  and  then  went 
home  with  him.  But  these  witnesses,  ac- 
cording to  their  statements,  did  not  go  with- 
in 15  bloclcs  of  the  respondent's  home,  or 
know  where  Lynch  went,  other  than  what 
was  said  by  Lynch.  Mrs.  Lynch,  wife  of 
James  J.  Lynch,  gave  testimony  as  to  this 
alleged  Incident  which  cannot  be  reconciled 
with  the  testimony  of  Lynch  as  to  conver- 
sations at  the  house  of  Lynch.  Said  Murray 
was  indicted  with  respondent  and  oth»« 
for  conspiring'  to  induce  Lynch  to  abscond, 
etc.,  and  he  pleaded  guilty  to  the  diarge. 
He  was  not  called  as  a  witness  by  eithv 
party  to  this  proceeding.  That  this  alleged 
Interview  occurred,  therefore,  rests  alone  up- 
on the  testimony  of  Lynch,  whose  statements 
made  as  to  former  alleged  occurrences,  when 
contradicted  by  the  respondent,  have,  as  we 
have  seen,  been  uniformly  overcome  and 
disproven  whenever  third  persons  who  might 
testify  were  present 

It  may  be  here  appropriate  to  note  that 
William  E.  Lynch,  a  brother  of  said  James  J. 
Lynch,  testified  that  be  knew  the  reputation 
of  said  James  J.  Lynch  for  truth  and  verac- 
ity In  the  neighborhood  in  which  he  lived, 
that  such  reputation  was  bad,  and  that  from 
such  reputation  he  (the  witness)  would  not 
believe  him  under  oath.  Lynch  was  further 
discredited  and  his  testimony  as  to  the  con- 
nection of  the  respondent  with  the  alleged 
Jury  bribing  rendered  unreliable  by  proof  of 
statements  made  by  himself  to  others.  John 
T.  Smith,  testified  as  follows:  "I  reside  In 
Chicago.  I  was  born  and  raised  here.  I  am 
claim  agent  for  the  Chicago  &  Eastern  Illinois 
Railway  Company  and  the  Grand  Trunk  Sys- 
tem. I  have  been  connected  with  the  Grand 
Trunk  since  1884;  the  Chicago  &  Eastern 
Illinois  since  1888.  I  know  Alexander  Sul- 
livan, the  defendant  In  this  case.  My  first 
acquaintance  with  him  was  in  court  In  1896. 
I  know  this  man,  James  J.  Lynch,  sitting 
there.  I  first  became  acquainted  with  him 
personally  in  1888.  I  had  known  him  before 
that  by  sight.  I  had  some  business  in  Judge 
Clifford's  court  In  the  month  of  February, 
1898.  I  was  Interested  on  behalf  of  the 
Grand  Trunk  Company  In  a  case  on  trial 
there  In  the  early  part  of  February,  1898. 
I  had  a  conversation  with  James  J.  Lynch 
in  the  office  of  Mr.  Lynde,  attomesy  for  the 
Grand  Trunk  company,  during  the  month  of 
February,  1898,  In  the  First  National  Bank 


Building,  at  the  comer  of  Monroe  and  Dear- 
bom  streets,  Chicago.  James  J.  Lynch  was 
then  a  bailifC  In  Judge  Clifford's  roono.  He 
said  to  me.  In  substance,  'I  can  fix  that 
Jury  for  you  in  the  Porter  case  for  $150^' 
and  he  subsequently  said  he  conld  fix  the 
jury  for  $50,  so  that  we  would  either  get 
a  disagreement  or  a  verdict  of  not  guilty,  and 
I  said  to  him,  'I  won't  have  anything  to 
do  with  you;  talk  to  Mr.  Lynde,'  and  he 
replied,  'I  never  do  business  with  lawyers; 
I  had  an  experience  once  that  has  taught  me 
better  than  to  do  business  with  lawyers,' 
and  he  further  said  In  that  conversation 
that  he  was  doing  business  and  fixing  Juries 
for  the  West  Chicago  Street  Railroad  Com- 
pany ;  that  he  represented  Mr.  Yuille  and  the 
board  of  directors,  and  that  the  lawyers 
who  were  trying  the  cases  were  stickers; 
that  they,  meaning  the  lawyers,  thought  that 
they  were  winning  the  cases,  'but  I,'  mean- 
ing Lynch,  'am  the  thirteenth  Juror;  I  am 
the  fellow  who  is  winning  the  cases.'" 

Other  facts  appearing  In  the  record  tend 
to  confirm  the  alleged  statement  of  Lynch  to 
the  witness  Smith  that  he  (Lynch),  in  at- 
tempting to  bribe  Jurors,  was  not  acting  un- 
der the  authority  of  the  attorneys  of  the 
street  railway  company.  Lynch  testified  that 
he  had  corrupted  Jurors  in  from  25  to  40 
cases  in  which  the  West  Chicago  Street  Rail- 
road Company  was  defendant  He  could 
name  but  5  of  such  cases.  He  testified  that 
his  method  was  to  approach  Jurors  before 
they  had  been  selected  to  sit  in  the  cases; 
that  he  usually  arranged  to  have  two  Jurors 
to  sit  In  the  trial  of  each  case ;  that  he  paid 
each  of  such  Jurors  from  $50  to  $100  and  kept 
the  same  amount  for  himself,  and  that  be 
would  notify  the  respondent  which  of  the 
Jurors  had  been  so  corrupted,  in  order  that 
such  Jurors  would  be  accepted  by  the  attor- 
neys for  the  railway  company.  It  was  proven 
that  the  respondent  participated  as  attorney 
in  the  trial  of  but  two  of  the  five  cases  men- 
tioned by  Lynch,  and  that  in  one  of  such 
cases  the  Jurors  were  examined  and  passed 
upon  by  other  counsel ;  that  in  the  other  three 
cases  mentioned  by  Lynch  the  Jurors  com- 
posing the  panel  before  which  the  cases  were 
tried  were  examined  and  selected  and  the 
cause  tried  by  other  counsel  than  the  respond- 
ent; and  that  the  respondent  did  not  parti- 
cipate in  the  trial  of  either  of  said  tliree 
cases.  Counsel  who  tried  those  cases  each 
appeared  as  witnesses  and  testified  that  no 
one  attempted  to  inform  them,  or  either  of 
them,  that  any  Juror  should  be  accepted  or 
rejected,  and  that  they  accepted  the  Jurors  in 
each  of  such  cases  upon  their  own  Judgment, 
and  that  If  any  of  such  Jurors  had  been  tam- 
pered with,  as  alleged  by  Lynch,  it  was  whol- 
ly unknown  to  them.  Moreover,  one  of  the 
cases,  specified  by  Lynch,  and  in  which.  If 
his  statements  be  true.  Jurors  were  corrupted, 
was  an  unimportant  case  against  the  sitid 
street  railway  company  fbr  damages  arising 
ftom  a  personal  Injury,  In  which  tt|ej 
Digitized  by' 
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in  the  ad  dammun  of  his  declaration,  claimed 
but  $500,  and  in  which  the  plaintiff  offered  to 
accept  |150  in  full  settlement,  and  on  the 
trial  of  which  the  verdict  was  for  the  plaintiff 
in  the  sum  of  but  $100.  It  se^ms  Incredible  that 
the  attorneys,  having  full  knowledge  of  the 
comperatlTely  trivial  character  of  the  case, 
would,  to  defeat  the  same,  resort  to  a  vio- 
lation of  the  criminal  law  which  would  ex> 
pose  them  to  the  danger  of  punishment  of 
such  serious  nature  and  consequences,  and 
would  require  the  payment  of  a  sum  of  money 
almost,  if  not  quite,  equal  to  that  which,  in 
all  probability,  would  result  from  a  trial. 

The  reliability  of  Lynch  as  a  witness  and 
the  value  of  his  testimony  were  also  affected 
by  still  another  circumstance.  By  agreement 
between  the  relator  and  the  respondent  the 
transcript  of  the  testimony  given  by  Lynch 
on  the  trial  of  the  respondent  on  the  charge 
of  conspiracy  was  produced  as  the  testimony 
of  Lynch  on  the  Issue  between  the  relator  and 
the  respondent  in  this  proceeding.  Lynch 
then  testified  that  seven  Indictments  were 
then  pending  against  him  for  bribing  jurors. 
He  stated  that  no  promises  had  been  made 
to  relieve  him  from  prosecution  under  these 
indictments,  but  that  be  had  a  hope  of  im- 
munity i  therefrom  because  of  the  treatment 
that  other  witnesses  had  received  from  the 
state  and  because  he  thought  he  had  rendered 
great  public  service  by  exposing  jury  bribing, 
etc.  The  Indictments  against  Lynch  remain- 
ed pending  against  him  as  long  as  the  criminal 
proceeding  against  the  respondent  was  un- 
determined, and  were  thereafter  dismissed  on 
motion  of  the  prosecutor  for  the  state.  How 
far  the  belief  that  the  dismissal  of  these  in- 
dictments and  his  immunity  from  punishment 
for  crimes  of  which  he  was  confessedly  guilty 
affected  or  Influenced  his  testimony  cannot 
be  known.  That  it  had  some  Influence  and 
effect  can  scarcely  be  doubted.  Unless  there 
be  found  in  the  record  other  testimony  than 
that  which  we  have  reviewed,  we  would  not 
be  warranted  In  declaring  that  the  proof  es- 
tablished that  the  respondent  had  committed 
the  crime  of  corrupting  Jurors  or  of  conspir- 
ing with  Lynch  to  commit  that  crime. 

Lynch  was  Induced  to  flee  from  the  state, 
forfeit  his  bond  given  to  secure  his  attend- 
ance to  answer  Indictments  which  had  been 
returned  against  him  charging  him  with  the 
crime  of  corrupting  jurors,  and  to  remain  away 
until  the  period  allowed  for  the  prosecution 
of  those  who  had  conspired  with  him  to  com- 
mit that  crime  had  expired.  The  relator  con- 
tends that  the  proof  shows  that  respondent, 
together  with  others,  induced  Lynch  to  so 
abscond  and  secrete  himself.  If  there  be 
found ''such  proof  in  the  record  it  would  not 
only  support  the  charge  to  that  effect  made  in 
tbe  petition,  but  would  also  have  great 
weight,  even  controlling  influence,  in  the 
state  of  the  proof,  in  fixing  upon  the  respond- 
ent the  guilt  of  the  charge  of  conspiracy  to 
corrupt  the  jurors.  The  proof  relied  upon  to 
show  that  the  respondent  participated  in  the 


alleged  conspiracy  to  induce  l/ymib  to  abscond 
is  the  same  as,  and  no  more  than,  that  which 
we  have  considered,  whereby  it  was  sought 
to  show  that  the  respondent  and  Lynch  met 
at  the  respondent's  office,  at  the  office  of  Dr. 
St  Jotm,  at  the  office  of  Frederick  St  Jolm, 
at  tbe  office. of  Ross  Se  FItzpatrlck's  detecttve 
agency,  and  at  respondent's  hcnne,  and  that 
at  these  interviews  the  scheme  and  plan  of 
arranging  for  Lynch  to  flee  beyond  the  juris- 
diction of  the  court  were  suggested  and  for- 
mulated and  perfected.  On  the  theory  that 
this  proof  established  the  connection  of  the 
respondent  with  such  alleged  conspiracy,  it  is 
nrged  the  alleged  declarations  of  Edward 
Maher,  G^eorge  P.  Murray,  Mrs.  Mary  Mc- 
Guirk,  and  Frederick  St  John  should  be  re- 
ceived as  dedarations  of  co-consplrators  with 
tlie  res5)ondent,  and  given  weight  as  testi- 
mony against  the  respondent  But  we  have 
found  the  proof  was  not  snfficlent  to  show 
that  the  respondent  at  the  interview  had 
with  Lynch  at  the  respondent's  office,  made 
the  statements  and  suggestions  relative  to  the 
plan  to  enable  Lynch  to  abscond,  as  testified 
to  by  Lynch.  On  the  contrary,  the  prepon- 
derance of  the  evidence  disproved  it  As  we 
have  also  seen,  tbe  evidence  was  not  sufficient 
to  sustain  the  contention  that  the  respondent 
had  tbe  alleged  interviews  with  Lynch  at 
Dr.  St  John's  office,  at  Frederick  St  John's 
office,  at  Orr  and  FItzpatrlck's  office,  or  at 
respondent's  house,  being  the  only  interviews 
relied  upon  to  connect  respondent  with  the 
alleged  conspiracy.  In  such  state  of  the 
proof,  testimony  as  to  the  statements  Of  other 
alleged  conspirators  would  be  but  mere  hear- 
say and  inadmissible  as  against  respondent 
Section  33  of  the  Criminal  Code  (Kurd's 
Rev.  St  1803,  c  38)  makes  it  a  criminal 
offense,  punishable  by  flue  and  Imprlsonihent 
In  the  county  jail  or  imprisonment  in  the 
penitentiary,  to  corrupt  or  attempt  to  cor- 
rupt a  juror  with  Intent  to  bias  his  opinion 
or  Influence  his  decision,  etc.  Section  272  of 
the  said  Criminal  Code  (Hurd's  Rev.  St  1903, 
c.  38)  makes  it  a  criminal  offense,  punishable 
by  fine  or  imprisonment  in  the  county  jail,  or 
both,  to  Induce  any  i)erson  having  knowledge 
of  any  fact  tending  to  show  the  guilt  or  In- 
nocencfe  of  any  other  person  to  leave  the 
state  so  that  his  testimony  cannot  be  had,  etc. 
The  Information  herein  charges  the  respond- 
ent with  the  commission  of  both  of  these 
crimes.  The  rule  In  Illinois,  except  as  modi- 
fled  by  statute  in  actions  of  slander  or  libel, 
is  that  when  a  criminal  offense  is  charged 
In  the  pleadings,  and  must  be  established 
either  to  sustain  tbe  cause  of  action  or  main- 
tain the  defense,  the  presumption  of  Inno- 
cence arises,  and  the  crime  charged  must  be 
proven  by  evidence  wWch  removes  every  rea- 
sonable doubt  of  guilt  Craudall  v.  Dawson, 
1  Oilman,  556;  McConnel  v.  Delaware  Mutaal 
Ins.  Co..  18  III.  228;  Harbison  v.  Shook,  41 
111.  141 ;  Sprague  v.  Dodge,  48  111.  142,-  95 
Am.  Dec.  523;  Germanla  Fire  Ins.  Co.  v. 
Klewer,  129  111.  599,  22,  N.^^  489.    Reason- 
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able  doubts  as  to  the  truth  of  the  statements 
of  Lynch  can  bat  arise.  Even  if  no  more 
than  a  mere  prqiMnderance  of  the  evidence 
were  required,  we  would  not  be  Jnstifled  in 
saying  it  la  shown  by  that  degree  of  proof 
that  the  respondent  conspired  with  or  in- 
duced Lynch  to  corrupt  jurors  or  to  abscond 
from  the  state. 

We  find  in  the  record  a  statement  in  writ- 
ing signed  by  19  Judges  of  courts  of  record 
in  Cook  cotmty,  namely.  Judges  Tnley, 
Wlndes,  Baker,  Ball,  Kavanagb.  Ohetlain, 
Tuthlll,  Walker,  Brown,  Hanecy,  Gutting, 
Holdom,  Eersten,  Gibbons,  Brentano,  Adams, 
Mack,  Stein,  and  Freeman,  to  the  effect  that 
said  Judges  bad  known,  or  known  of,  the  re- 
spondent as  a  member  of  the  bar  of  Cook 
county  In  active  practice  for  25  years,  and 
that  bis  professional  character  was  never 
assailed  to  their  knowledge  until  the  charges 
here  under  consideration  were  made;  that 
said  respondent  was  never  fined,  rebuked,  or 
censured  by  any  of  said  judges.  The  same 
statement,  save  that  they  had  known  the  re- 
spondent only  20  years,  was  signed  by  United 
States  Circuit  Judge  Qrosacup .  and  United 
States  District  Judge  Kohlsaat,  and  also  by 
Judge  Orrin  N.  Carter,  judge  of  the  county 
court  of  Cook  county,  modified  only  by  the 
statement  that  he  had  known  the  respondent 
15  years.  It  was  agreed  that  this  state- 
ment should  be  admitted  In  evidence  as  the 
sworn  statements  of  said  Judges,  subject, 
however,  to  the  objection  on  the  part  of  the 
relator  that  It  was  Immaterial,  Irrelevant, 
and  not  admissible  as  character  evidence 
The  statement  did  not  relate  to  the  g«aeral 
reputation  of  the  respondent  for  any  trait 
of  character,  but  only  to  the  personal  knowl- 
edge or  personal  belief  of  the  signers  thereto. 
It  Is  but  the  personal  testimonial  of  the 
signers,  and  we  know  of  no  rule  of  evidence 
that  would  Justify  us  in  receiving  and  con- 
sidering the  statement  as  legally  admissible 
evidence. 

The  rule  against  respondent  to  show  cause 
why  his  name  should  not  be  stricken  from 
the  roll  of  attorneys  is  discharged. 

Bule  discharged. 
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HARBIS  V.  PEOPLE  ex  rel.  KNIGHT, 
County  Treasurer. 

(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  MT7NICIPAI.      COBPOKATIQNS  —  LOCAI.      IK- 

PBOVEMENT8— PbESUMPTIONS, 

Where  two  ordinances  have  been  passed 
for  tha  same  improvement,  one  of  which  is 
valid  and  the  other  invalid,  the  law  will  pre- 
sume that  the  improvement  was  made  under  the 
valid  ordinance. 

CEd.  Note. — For  cases  In  point,  see  vol.  86, 
Cent.   Dig.   Municipal    Corporations,   {{    1187, 

iisa] 

2.  Saki  —  OaniNAifciH  —  Title  —  CoNSTixai- 

TIOHAI.  PbOYISIONB. 

Const,  art  4,  |  13,  providing  that  no  act 
•hall  embrace  more  than  one  subject,  which 


■hall  be  expressed  in  On  title,  do«a  not  apply 
to  municipal  .ordinances. 

[Ed.  Note. — ^For  cases  in  point,  see  voL  36, 
Cent.  Dig.  Municipal  Corporations,  {{  25S-28L] 

8.  Saub  —  Spkoiai.    AssEssuKiras  —  Bntobce- 

VBNT. 

The  (act  that  a  village  clerk  fails  to 
file  his  report  of  lands  delinquent  on  acooant 
of  a  special  tax  on  the  day  required  by  an 
improvement  ordinance  does  not  invalidate  tha 
tax,  where  he  thereafter  files  hla  report  in  time 
to  enable  the  county  collector  to  apply  for 
judgment  against  the  delinquent  lands. 
4.  JuBY  — Bight  to  Jobt  Tbiai,  — Sfbciai. 

Pbocbedihos. 

Under  Hurd's  Bev.  St  1903,  c.  24,  {  291. 
providing  for  the  construction  of  sidewalka  in 
cities  and  villages,  a  property  owner  is  not 
entitled  to  a  jury  trial  upon  the  question  of 
whether  his  property  is  benefited  to  the  extent 
of  the  tax  levied  against  it  for  the  constmction 
of  the  sidewalk. 

[Ed.  Note. — For  cases  in  point,  see  voL  81, 
Cent  Dig.  Jury,  {{  95,  115.] 

Appeal    from    Du    Page    County    Court; 

Mazzini  Slnsser,  Judge. 

Application  by  the  people,  on  the  relation 
of  Frank  J.  Knight,  county  treasurer,  for 
Judgment  and  order  of  sale  against  the  land 
of  B.  B.  Harris.  From  a  judgment  grant- 
ing the  application,  defendant  appeals.  Af- 
firmed. 

This, was  an  application  by  the'  county 
collector  of  Dn  Page  county,  made  at  the 
June  term,  1905,  of  the  county  conrt  of  that 
county,  for  judgment  and  order  of  sale 
against  certain  property  belonging  to  8.  B. 
Harris,  the  appellant,  located  In  the  village 
of  Lombard,  upon  which  a  special  tax. 
levied  by  authority  of  the  village  board  of 
said  Tillage,  remained  dne  and  unpaid. 
Harris  filed  a  number  of  objections  to  the 
application,  which,  upon  a  hearing  before 
the  court,  were  overruled,  and  on  Jtme  17. 
1905,  Judgment  was  entered  against  the 
property  for  the  special  tax  and  costs  and 
a  sale  ordered  to  satisfy  the  same.  Harris 
appeals  from  the  judgment  so  entered  to 
this  court  The  special  tax  purports  to  have 
been  levied  under  and  by  virtue  of  an  ordi- 
nance passed  by  the  village  of  Iiombard 
on  September  20,  1904,  for  the  constructioa 
of  a  sidewalk  In  front  of  appellant's  prop- 
erty, tog^ether  with  Other  property.  In  said 
village.  This  ordinance  was  passed  under 
the  provisions  of  an  act  of  the  Legislature 
entitled  "An  act  to  provide  additional 
means  for  the  constmction  of  sidewalks 
In  cities,  towns  and  villages,"  appn>v«d 
April  15,  1875,  In  force  July  1,  1875  (Hurd'a 
Rev.  St  1003,  c.  24,  {  291),  which  Is  com- 
monly known  as  the  "Sidewalk  Act  of  1875." 
The  ordinance  provided  that  the  whole  cost 
of  said  sidewalk  be  levied  upon  the  pipperty 
mentioned  in  the  ordinance  in  proportion 
to  its  frontage  on  the  said  sidewalk.  A 
prloT  ordinance  bad  been  passed  on  July 
21,  1904,  for  the  same  improvement,  and  an 
apiendinent  thereto  on  August  18,  1004.  The 
ordinance  of  July  ^Ist  did  not  establish  any 
grade  for  the  sidewalk,  but  left  It  to  the 
bigitized  by  V^OOQ  IC 
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engineer  In  charge  of  the  work  to  flx  such 
gradft  The  only  provision  In  the  amend- 
ment In  reference  to  the  grade  was,  that 
it  Bhonid  be  as  eetabllshed  by  the  engineer 
In  charge  or  by  the  president  and  board 
of  troBteee  of  the  Tillage.  The  ordinance 
of  September  20th  epeciflcally  eetabllBhes  a 
grade  for  the  sidewalk  to  be  constructed 
thereunder  tbronghont  Its  entire  course. 
Both  ordinances  contained  a  proylslon  re- 
quiring  the  village  clerk  to  make  a  report, 
in  writing,  to  the  county  collector  on  or 
before  March  10,  1905,  of  all  lands  upon 
which  the  special  tax  should  remain  doe 
and  unpaid.  This  report,  however,  was  not 
filed  with  the.  county  collector  until  March 
27,  1905.  The  last  section  of  the  ordinance 
of  September  20th  provides  that  all  ordi- 
nances or  parts  of  ordinances  In  conflict 
therewith  are  thereby  repealed.  Each  of 
the  ordinances  gave  the  owners  of  the  lots 
fronting  upon  the  pn^posed  sidewalk  the 
right  to  construct  the  same  within  30  days 
from  the  publication  thereof.  Appellant  did 
not  avail  himself  of  this  right,  and  the 
sidewalk  was  constructed  by  the  village 
after  the  30  days  had  expired  given  by  the 
ordinance  of  September  20th. 

J.  P.  Snyder,  for  appellant  H.  H.  Good- 
rich, State's  Atty.,  and  S.  J.  Lnmbard,  for 
appellee. 

SOOTT,  J.  (after  stating  the  facts).  Ap- 
pellant contends  that  the  ordinance  of  Sep- 
tember 20th  did  not  repeal  the  ordinance 
of  July  2lBt,  as  amended  by  the  ordinance 
of  Angust  18th,  and  that  the  ordinance  last 
above  mentioned  is  therefore  the  one  under 
which  the  improvement  was  made,  and 
that  as  such  amended  ordinance  neither 
established  any  grade  nor  referred  to  any 
grade  then  established,  the  improvement 
was  Illegally  made  and  the  special  tax  is 
void.  There  is  no  merit  In  this  contention. 
It  is  Immaterial  whether  or  not  the  amend- 
ed ordinance  was  repealed  by  the  ordinance 
of  September  20tb.  The  amended  ordinance 
did  not  establish  any  grade  for  the  proposed 
sidewalk  nor  refer  to  any  other  ordinance, 
grade,  datum,  ol)Ject,  or  record  by  which 
such  grade  could  be  determined,  but  attempt- 
ed to  ddegate  the  power  to  establish  the 
grade  to  the  engineer  In  charge.  It  was 
therefore  fatally  defective.  County  of  De- 
Witt  V.  City  of  Clinton,  194  111.  521,  62  N.  E. 
780 ;  Plerson  v.  People,  204  111.  456,  68  N.  B. 
388:  McDowell  v.  People,  204  III.  499,  68 
N.  E.  379;  Biggins'  Estate  v.  People,  193 
III.  601,  61  N.  B.  1124}  Oralg  v.  People,  193 
III.  199,  61  N.  E.  1072.  Where  two  ordi- 
nances have  been  passed  for  the  same  Im- 
provement, one  of  which  Is  valid  and  the 
other  invalid,  the  law  will  presume  that 
the  Improvement  was  made  under  the  valid 
ordinance.  Richards  v.  City  of  Jerseyvllle, 
214  IlL  67,  73  N.  E.  370.  Moreover,  the  spe- 
cial tax  list  prepared  by  the  village  clerk 


refers  exclusively  to  the  ordinance  of  Sep- 
tember 20th,  and  the  report  of  that  officer 
to  the  county  collector,  made  In  compli- 
ance vrith  section  4  of  the  sidewalk  act  of 
1875  (Hurd's  Rev.  St  1903,  p.  340),  makes 
reference  only  to  the 'ordinance  of  Septem- 
ber 20th,  and  that  ordinance  is  the  only 
one  attached  to  said  report,  while  the  only 
tact  relied  upon  by  appellant  to  support 
bis  contention  that  the  Improvement  was 
made  under  the  amended  ordinance  Is  that 
it  was  passed  at  an  earlier  date  than  the 
ordinance  of   September  20th. 

It  Is  further  urged  by  appellant  that  the 
ordinance  of  September  20th  violates  section 
13  of  article  4  of  the  Constitution  of  this 
state,  which  provides  that  "no  act  hereafter 
passed  shall  embrace  more  than  one  sub- 
ject and  that  shall  be  expressed  in  the 
title;  but  if  any  subject  shall  be  embraced 
in  an  act  which  shall  not  be  expressed  in 
the  title,  such  act  shall  be  void  only  as  to 
so  much  thereof  as  shall  not  be  so  express- 
ed." In  answer  to  this  contention  it  is 
sufficient  to  say  that  the  section  of  the 
Constitution  relied  upon  by  appellant  ap- 
plies only  to  acts  passed  by  the  Legislature, 
a])d  has  no  appllcatloq  to  ordinances  passed 
by  a  city  or  village.  Chicago  Union  Trac- 
tion Co.  V.  City  of  Chicago,  207  lU.  644. 
69  N.  E.  849. 

The  village  clerk  did  not  file  his  report 
of  lands  delinquent  on  account  of  the  special 
tax  with  the  county  collector  on  March  10, 
1906,  as  directed  by  the  ordinance,  but  did 
file  it  17  days  later.  Appellant  urges  that 
this  delay  of  the  dwk  is  fatal  to  the  en- 
forcement of  the  special  tax.  With  this  view 
we  cannot  concur.  The  provision  in  the 
ordinance  requiring  the  report  of  the  village 
clerk  to  be  made  to  the  county  collector 
on  or  before  a  certain  date  is  not  one  for 
the  protection  or  benefit  of  the  owner  whose 
lands  are  delinquent  Its  only  purpose  is 
to  inform  the  county  collector  of  the  lots 
or  parcels  of  land  that  are  delinquent  in 
order  that  he  may  apply  to  the  county  court 
for  Judgment  against  such  property  for  the 
special  tax  remaining  due  and  unpaid.  The 
application  cannot  be  made  to  the  county 
court  in  the  absence  of  such  report  but  in 
the  case  at  bar  the  purpose  of  the  ordinance 
in  requiring  the  report  to  be'  filed  on  March 
10th  was  as  fully  carried  out  by  filing  it 
on  March  27th  as  though  it  had  been  filed 
on  the  earlier  date,  and  was  therefore  a 
substantial  compllanqe  with  the  ordinance. 

The  county  court  overruled  appellant's 
motion  for  a  trial  by  Jury  upon  the  question 
whether  appellant's  property  had  been  bene- 
fited to  the  extent  of  the  special  tax  by 
the  construction  of  the  sidewalk.  In  this 
action  of  the  court  there  was  no  error. 
Under  the  sidewalk  act  of  1876,  the  deter- 
mination by  the  village  board  that  a  side- 
walk should  be  constructed  by  special  taxa- 
tion is  a  determination  that  the  property 
so  specially  taxed  is  benefited  to  the  extent 
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Of  tbe  special  tax.  White  t;  People,  94  III. 
604;  Craw  v.  Village  of  Tolono,  96  111.  265, 
36  Am.  Rep.  143;  City  of  Sterling  v.  Gait, 
117  III.  11,  7  N.  E.  471 ;  Payne  v.  Village 
of  South  Springfield,  161  111.  285,  44  N.  B. 
105;  Chicago  &  Alton  Railroad  Co.  v.  City 
of  JoUet,  153  111.  649,  39  N.  E.  1077;  Plw- 
aon  T.  People,  204  111.  456,  68  N.  E.  383. 
This  Is  subject  to  the  qualification,  however, 
that  the  ordinance  shall  not  be  unreasonable 
or  oppressive,  the  determination  of  which  Is 
a  question  of  law  for  the  court  and  not 
a  question  of  fact  for  a  Jury.  City  of  Lake 
View  V.  Tate,  130  111.  247,  22  N.  B.  791. 
In  accordance  with  the  rule  adopted  In  this 
state  In  reference  to  the  determination  of 
benefits  In  cases  of  special  taxation.  It  has 
been  uniformly  held  that  the  property  owner 
Is  not  entitled  to  a  trial  by  Jury  upon  the 
question  of  such  benefits.  City  of  Spring- 
field V.  Green,  120  111.  269,  11  N.  E.  261; 
Davis  V.  City  of  Litchfield,  155  111.  384,  40 
N.  B.  854;  Chicago  &  Alton  Railroad  Co. 
V.  City  of  JoUet,  supra;  People  v.  Yancey, 
167   111.   255,   47   N.    B.   521. 

It  Is  Insisted,  however,  that  all  of  the 
above  cases  in  reference  to  the  determination 
of  benefits,  as  well  as  numerous  other  de- 
cisions of  this  court  in  conformity  therewith, 
are  overruled  by  the  case  of  Job  v.  City 
of  Alton,  189  111.  256,  59  N.  B.  622,  82  Am. 
St.  Rep.  448.  In  that  case  Job  filed  a  bill 
for  an  Injunction  against  the  city  of  Alton 
and  certain  of  Its  officers  to  enjoin  tbe  col- 
lection of  a  special  tax  for  a  sidewalk  which 
had  been  constructed  In  compliance  with  an 
ordinance  passed  under  the  sidewalk  act 
of  1875.  Job  contended  that  the  ordinance 
there  In  question  and  the  act  under  which 
It  was  passed  were  In  conflict  with  the 
fourteenth  amendtnent  to  the  federal  Con"- 
stitutlou,  which  prohibits  the  state  from  de- 
priving any  person  of  his  property  Without 
due  process  of  law  and  from  denying  to 
any  person  within  its  jurisdiction  the  equal 
protection  of  the  laws,  because,  under  the 
terms  of  the  ordinance  passed  In  pursuance 
of  the  statute,  the  whole  cost  of  the  side- 
walk was  Imposed  as  a  special  tax  upon 
the  abutting  property  according  to  frontage, 
and  was  not  limited  tct  the  amount  of  bene- 
fits, and  no  provision  was  made  for  ascer^ 
talning  such  benefits.  The  statute  of  1875 
had  been  theretofore  held  to  be  a  valid  one 
by  this  court  In  White  v.  People,  supra,  and 
Craw  V.  Village  of  Tolono,  supra,  and  had 
been  subsequently  acted  upon  as  a  valid 
statute  In  other  cases  before  this  court ;  but 
Job  contended  that  the  statute  was  uncon- 
stitutional, as  coming  within  the'  reasoning 
of  the  Suiweme  Court  of  the  United  States 
In  the  then  recent  case  of  Village  of  Nor- 
wood V.  Baker,  172  U.  S.  269,  19  Sup.  Ct 
187,  43  L.  Ed.  443,  where  that  court  had 
decided  that  the  whole  cost  of  opening  a 
street,  Including  the  value  of  the  land  taken 
and  the  cost  of  condemnation  proceedings, 
could  not  be  assessed  back  upon  the  property 


abutting  on  each  side  of  tbe  new  street, 
according  to  the  front  foot  plan,  without 
regard  to  tbe  question  whether  or  not  the 
property  so  assessed  was  specially  benefited 
to  the  amount  of  tbe  assessment,  and  that 
such  an  assessment  was  .  void  under  the 
fourteenth  amendment  because  It  rested  apon 
a  basis  that  excluded  any  consideration  of 
benefits,  and  In  discussing  the  case  that 
court  used  language  which  apparently  includ- 
ed all  public  improvements  within  its  terms. 
But  this  court  held  in  the  Job  Case  that 
the  rule  laid  down  In  the  Baker  Case  did 
not  apply  to  tbe  construction  of  sidewalks 
under  the  sidewalk  act  of  1875,  and  that 
the  ordinance  and  statute  were  not  in  conflict 
with  the  fourteenth  amendment  to  tbe  fed- 
eral Constitution,  as  construed  in  the  light 
of  tbe  decisioii  of  Village  of  Norwood  v. 
Baker,  supra.  In  view  of  the  conclusion 
reached  In  Job  v.  City  of  Alton,  supra,  any 
expressions  In  the  opinion  in  that  case  ques- 
tioning the  rule  that  the  determination  by 
a  village  board  that  a  sidewalk  should  be 
constructed  by  special  taxation  is  a  deter- 
mination that  the  property  so  specially  taxed 
is  benefited  to  the  extent  of  the  special  fax, 
and  that  the  objector  is  not  entitled  to  a 
trial  by  Jury  on  tiiat  question,  were  unneces- 
sary to  a  decision  of  the  case  then  before 
the  court,  and  will  not  be  held  to  overrule 
the  decisions  theretofore  rendered  by  tbls 
court 

Finding  no  error  In  the  record  now  before 
us,  the  judgment  of  the  county  court  will 
be  aflirmed. 

Judgment  affirmed. 


(21S  III.  MS) 

FUCnS  V.  TONE. 
(Supreme  Court  of  Illinois.    Dec.  20,  1903.) 

1.  Evidence  —  Opinion     Evidence  —  Htpo- 
THEiicAi.  Question. 

A  hypothetical  question  put  by  defendant 
to  expert  witnesses,  in  an  action  by  an  at- 
torney for  fees,  as  to  whether  the  proceeding 
instituted  by  the  attorney  was  necessary  to  get 
possession  of  leased  property,  is  properly  ex- 
cluded, where  the  evidence  that  plaintiff's  con- 
tract of  employment  covered  other  matters 
beside  that  in  relation  to  the  recovery  of  pos- 
session was  ignored. 

2.  Saue. 

In  an  action  by  an  attorney  for  fees,  m 
question  as  to  what  would  be  a  fair  and  ca»- 
tomary  charge  for  certain  services  is  properly 
excluded,  where  a  considerable  portion  of  the 
services  performed  were  not  included  in  tbe 
question. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  David  K.  Tone  against  Albert 
Fuchs.  Judgment  for  plaintitt  was  affirmed 
by  the  Appellate  Court,  and  defendant  ap- 
peals.   Affirmed. 

Stein,  Mayer,  Stein  &  Hume,  for  appellant. 
Thomas  J.  Sutherland,  for  appellee. 

BOGOS,  J.  This  was  an  action  In  assamp- 
slt  commenced  in  the  circuit  coiutvof  lOook 
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county  to  recover  money  claimed  to  be  due 
from  appellant  to  appellee  for  legal  services. 
The  declaration  consisted  of  the  common 
counts  for  money  due  and  unpaid,  and  a 
special  count  alleging  a  contract  for  profes- 
sional services  In  certain  matters,  etc.  This 
special  count  was  abandoned  by  appellee.  A 
hearing  was  had  before  the  court  and  a  Jury 
which  resulted  In  a  verdict  and  judgment 
against  the  appellant  In  the  sum  of  $1,400, 
which  Judgment  was  afiSrmed  by  the  Appel- 
late Court  for  the  First  District,  and  appel- 
lant has  perfected  his  further  appeal  to  this 
court 

The  only  error  relied  on  by  the  appellant 
for  reversal  of  the  Judgment  is  that  the  court 
refused  to  admit  certain  evidence  tendered  in 
his  behalf.  The  testimony  shows  that  the  aj)- 
pellant  was  the  owner  of  certain  property  and 
preinlses  used  in  conducting  the  business  of  a 
florist;  that  in  May,  1900,  he  sold  the  business 
and  stock  to  one  Walter  Retzer  for  $30,000, 
$10,000  of  which  was  paid  in  cash;  that  for 
the  remainder,  $20,000,  Retzer  gave  notes 
In  different  sums  due  at  different  times,  and 
$15,000  thereof  was  guarantied  by  one  Mrs. 
Urich ;  that  the  first  note  of  $4,000  was  paid 
when  due,  and  a  second  note  for  $2,500  was 
past  due  and  unpaid;  that  at  the  time  the 
business  was  purchased  Retzer  took  a  99  year 
lease  of  the  premises,  in  which  the  appellant 
gave  to  said  Retzer  an  option  to  buy  tfie  build- 
ings on  the  premises  for  $10,000,  and  also  an 
option  to  buy  the  premises,  other  than  build- 
ings, during  the  continuance  of  the  demised 
term,  for  the  sum  of  $22,500 ;  that  during  the 
period  prior  to  the  election  to  purchase  the 
premises  the  said  Retzer  was  to  pay  as  rental 
the  sum  of  $150  per  month  for  the  premises, 
not  including  the  buildings,  and  $500  per  year 
for  the  buildings.  This  lease,  in  addition  to 
the  covenants  to  pay  the  notes,  interest,  and 
rents  as  they  fell  due,  contained  the  usual 
clause  providing  for  a  forfeiture  of  said  de- 
mised premises  upon  a  breach  of  any  of  said 
covenants.  In  August,  1902,  there  being  a  de- 
fault in  the  payment  of  one  note,  and  the  ac- 
cumulated interest  and  several  monthly  pay- 
ments of  rent,  the  appellant,  in  company  with 
an  attorney  who  had  advised  him  for  several 
years,  went  to  the  oflBce  of  the  appellee  to 
employ  him  as  his  attorney.  The  evidence  is 
conflicting  as  to  what  the  terms  of  employ- 
ment were.  The  appellee  Insists  he  was  em- 
ployed to  collect  the  sum  of  $28,000  due  on  the 
contract  of  purchase,  and  enforce  the  pay- 
ment of  the  sum  of  $15,000  guarantied  by  Mrs. 
Urich;  to  procure  the  lease  and  options  for 
the  purchase  of  the  buildings,'  and  of  the 
premises  to  be  canceled;  to  collect  the  rents 
due;  and  "to  stop"  said  Retzer  from  selling 
out  the  stock  and  paying  out  the  proceeds  to 
his  relatives,  etc.  The  appellant  insists,  and 
testified,  that  he  stated  the  facts  and  circum- 
stances relative  to  the  dealings  with  Retzer  to 
the  appellee,  and  told  him  that  one  note  for 
$2,500,  being  a  part  of  the  purchase  price  of 
the  business,  and  the  Interest  thereon,  were 


past  due,  and  that  several  months'  rent  was 
unpaid;  that  appellee  advised  him  that  cer- 
tain of  the  provisions  in  the  lease  would  not 
stand  in  court,  and  that  be  could  not  bring 
«ny  action  to  take  possession  of  the  premises, 
or  It  would  take  two  years  to  secure  p6sseB- 
«ion,  if  he  could  do  so,  and  that  before  they 
could  get  possessicm  in  that  way  Retzer  would 
have  the  stock  disposed  of ;  and  that  appellee 
then  advised  him  (appellant)  that  a  proceed- 
ing in  bankruptcy  was  the  proper  procedure. 
The  appellee,  as  attorney  for  appellant, 
caused  proceedings  to  be  instituted  to  procure 
Retzer  to  be  declared  a  bankrupt,  and  pro- 
cured an  order  declaring  said  Retzer  to  be  a 
bankrupt,  and  ordering  all  of  his  estate  and 
property  of  every  kind  to  be  sold.  He  pro- 
cured the  allowance  of  claims  in  favor  of  the 
appellant  against  the  bankrupt  in  the  sum  of 
$18,000,' and  appellant,  under  the  instructions 
of  the  appellee  as  hla  attorney,  appeared  at 
the  sale  of  the  property  of  th^  bankrupt,  and 
purchased  his  rights  and  Interests  in  the 
lease  and  the  two  options  aforesaid,  and  be- 
came the  owner  thereof,  and  received  posses- 
sion of  the  premises.  Including  the  buildings 
and  fixtures,  and  appellant  received  his  divi- 
dends as  a  creditor  of  the  bankrupt  In  the 
course  of  the  bankruptcy  proceedings  there 
was  a  great  deal  of  litigation  required,  which 
received  the  care  and  attention  of  the  appellee 
as  an  attorney. 

Appellant  insisted  in  the  trial  court,  and  so 
Insists  here,  that  what  he  wanted  was  to  re- 
possess himself  of  the  premises  held  under  the 
lease  and  options,  and  that  the  appellee  pro- 
ceeded in  a  circuitous  and  unnecessarily  ex- 
pensive manner  to  bring  about  the  desired 
result,  and  that  he  was  liable  only  for  such 
legal  services  as  would  have  been  necessary, 
had  the  appellee  proceeded  in  that  ordinarily 
careful  and  skillful  manner  required  of  an 
attorney  according  to  good  practice  in  his  pro-  , 
fesslon.  It  is  therefore  complained  that  the 
court  erred  in  refusing  to  allow  three  expert 
witnesses  to  answer  the  following  hypothet- 
ical question  propounded  in  behalf  of  the  ap- 
pellant: "State  whether  or  not,  in  your  opin- 
ion, proceedings  in  the  nature  of  filing  a  peti- 
tion -in  bankruptcy  were  a  necessary  and 
proper  proceeding  to  get  possssion  of  the 
property  described  and  demised  by  this  lease 
upon  covenant  broken."  A  hypothetical  ques- 
tion is  only  proper  to  be  put  to  expert  wit- 
nesses when  the  facts  assumed  therein  stated 
are  fairly  within  the  range  of  the  testimony. 
Chicago  City  Railroad  Co.  v.  Bundy,  210  111. 
89,  71  N.  B.  28;  8  Ency.  of  PI.  &  Pr.  557. 
This  question  as  propounded  was  not  and  ' 
could  not  be  based  upon  any  evidence  in  the 
record.  There  is  no  evidence  in  the  record  -to 
show,  or  to  tend  to  show,  that  the  appellee 
was  employed  solely  to  recover  possession  of 
the  premises  described  in  the  lease.  The  tes- 
timony of  the  appellant  clearly  disclosed  that 
at  the  time  he  went  to  employ  the  appellee  he 
stated  to  him  the  fact  of  the  default  In  the 
payment  of  rents,  and  the  further  fact  that  a 
Digitized  by  VjOOQIC 
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note  given  for  a  portion  of  the  pord^aae  price 
of  the.  business  was  then  due  and  nnpald,  to- 
gether with  the  Interest  thereon,  and  placed 
the  lease  showing  the  amount  of  rents  due, 
and  also  the  note  and  the  guaranty  of  Mrs. 
Crlch  In  the  sum  of  $15,000,  In  the  hands  of 
the  appellee.  The  appellant  testified  that  h« 
told  appellee  that  he  wanted  him  to  collect 
the  $16,000  guaranty  signed  by  Mrs.  Urlch, 
who  was  guarantor  for  a  portion  of  Retzer's 
Indebtedness,  and  the  $2,500  note,  and  Inter- 
est thereon,  given  as  a  part  of  the  purchase 
price  of  the  business,  and  that  under  these 
drcumstances  the  appellee  advised  the  bank- 
ruptcy proceedings.  There  is  no  evidence 
tending  to  show  that  the  appellant  asked 
advice  of  appellee  as  to  the  mode  of  securing 
possession  of  the  demised  premises.  The 
hypothetical  question  assumed  that  the  ap- 
pellee was  only  employed  to  recover  the 
possession  of  the  leased  premises,  and  ignored 
other  material  facts  testified  to  by  the  ap- 
pellant as  being  a  part  of  the  contract  of  em- 
ployment It  was  proper  for  the  court  to 
require  a  statement  in  the  hypothetical  ques- 
tion of  suflScient  facts  to  the  witness  to  enable 
him  or  them  to  give  an  opinion  of  some  value 
to  the  Jurors.  The  question  was  clearly  mis- 
leading, and  was  properly  excluded. 

It  is  insisted  the  court  erred  in  excluding 
testimony  ofl^ered  by  the  appellant  intended  to 
show  "what  would  be  a  fair  and  customary 
charge  in  the  matter  of  taking  possession 
under  a  99  year  lease  when  the  real  estate 
and  bolldlngs  were  of  the  value  of  about 
$20,000,  after  conditions  broken."  This  ques- 
tion also  ignored  a  considerable  pcnrtion  of  the 
matters  which  it  Is  clear  the  appellee  was  em- 
ployed to  i)erform.  It  was  fairly  within  the 
discretion  of  the  court  to  refuse  to  permit  It 
to  be  propounded,  as  it  would  have  been  of  no 
aid  to  the  Jury,  and  might  have  tended  to  con- 
fuse or  mislead  them. 

The  Judgment  of  the  Appellate  Court  is 
affirmed. 

Judgment  affirmed. 


(21S  111.  4C0) 

PHILLIPS   et   al.   t.   PEOPLE   ex    rd, 
GOBDTNER,    County    Treasurer. 

(Supreme  Court  of  Illinoia.    Dec  20,  1905.) 

1.  Mdnioipai,    Coepokations  —  Local    Im- 

PBOVEUENTS— NECESSITT    OF   PETITION. 

The  absence  of  petition  by  property  ownent 
for  a  local  improvement  does  not  affect  the  ju- 
risdiction of  the  court  to  confirm  an  assessment 
for  such  improvement,  and  is  no  defense  to  an 
application  for  Judgment  of  sale  against  de- 
linquent property. 

2.  Same— OoHFiBVATion  ot  Assessuent— Nk- 
"CESsiTT  OF  Notice. 

Under  the  statute  requiring  notice  of  an 
application  for  judgment  of  confirmation  of 
an  assessment  to  be  mailed  to  taxpayers,  the  ab- 
sence of  such  notice  is  fatal  to  the  jurisdiction 
of  the  court  to  enter  judgment  of  confirmation, 
and  may  be  ureed  to  defeat  an  application  for 
judgment  of  sale,  provided  it  appears  from  the 
face  of  the  record  in  condemnation  jproceedioga. 


8.  Sake— Enfobcbmkrt  ot  Assxsaams— Ap- 

PEAJ>-PBESUMPnONS. 

Where  it  is  objected,  in  opposition  to  an 
application  for  judgment  of  sale  for  delinquent 
special  assessments,  that  no  notices  of  apph- 
cation  to  confirm  the  assessment  were  mailed 
as  required  by  statute,  and  the  obiection  b 
stricken  from  ue  files,  the  Supreme  Coort  can- 
not presume  on  appeal  that  the  confirmation 
proceeding  was  regular  and  that  the  notico 
were  properly  mailed,  from  the  fact  that  the 
record  of  the  confirmation  proceeding  is  not 
contained  in  the  record  brought  before  it. 

4.  DCFENBES. 

In  opposition  to  an  application  for  judg- 
ment of  sale  for  delinquent  special  assesmnenta, 
property  owners  may  show  that  the  improve-  ' 
ment  constructed  was  different  from  tliat  ao- 
thorized  by  the  ordinance  under  which  the  as- 
sessment was  levied. 

5.  Saue. 

That  objectors  to  an  application  for  Jndg- 
ment  of  sale  in  special  assessment  proceedings 
were  overcharged  in  the  assessment,  for  the  rea- 
son that  the  number  of  square  yards  or  lineal 
feet  of  pavement  alleged  to  have  been  laid  were 
not  actually  laid,  is  not'  a  valid  objection  to  the 
application. 

Appeal  from  La  Salle  County  Court ;  W.  H 
Hlnebangb,  Judge. 

Application  by  the  people,  on  the  relation 
of  John  Goedtner,  county  treasurer,  for  Judg- 
ment and  order  of  sale  against  the  lands  of 
John  E.  Phillips  and  others.  From  a  Judg- 
ment granting  the  application,  defendants 
appeal.    Reversed. 

Arthur  H.  Shay,  for  appellants.  Reeves  & 
Boya  and  Lloyd  Painter  (P.  J.  Lacey,  of 
counsel),  for  appellee. 

CARTWRIQHT,  C.  3.  The  county  col- 
lector of  La  Salle  county  applied  to  the  coun- 
ty court  of  said  counly  for  a  Judgment 
.against  the  lots  of  appellants  and  an  order 
of  sale  for  the  first  Installment  of  a  special 
assesameat  for  paving  East  Main  street,  in 
Streator.  Appellants  filed  objections  in  writ- 
ing to  the  application,,  but  the  court,  on  mo- 
tion of  the  collector,  strudC  the  objections 
from  the  files.  Judgment  was  thereupon  en- 
tered against  the  lots  and  they  were  ordered 
sold  to  pay  said  assessment,  and  from  that 
Judgment  this  appeal  was  taken. 

The  objections  stricken  from  the  files  were 
five  lu  number.  The  first  one  was  that  the 
ordinance  under  which  the  assessment  was 
levied  was  void  because  It  was  adopted  with- 
out a  petition  of  the  owners  of  one-half  the 
property  abutting  on  the  line  of  the  proposed 
improvement,  as  required  by  law  in  cities  of 
the  population  of  Streator.  The  Jurisdiction 
of  the  county  court  to  confirm  the  assessment 
did  not  depend  upon  the  existence  of  sncfa 
petition,  and,  as  the  Judgment  could  not  be 
collaterally  attacked  except  for  want  of  Juris- 
diction, the  objection  could  not  be  interposed 
in  the  proceeding  to  collect  the  asseaament^ 
Plpher  V.  People,  183  III  436,  56  N.  K  84 ; 
Leitch  V.  People,  183  111.  569,  56  N.  E.  127; 
Perisho  V.  People,  185  111.  334,  56  N.  B.  11»4: 
Conlln  V.  People,  190  III.  400,  60  N.  E  .%; 
Sumner  v.  Village  of  Milford,  214  HI.  3S^ 
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78  N.  E.  742.  Tbe  court  did  not  err  In  atrtk- 
Ing  that  objection  from  the  flies. 

The  second  objection  was  that  the  judg- 
ment of  confirmation  of  the  assessment 
sought  to  be  collected  was  void  because  no 
notice  of  the  applitiatlon  for  such  judgment 
was  mailed  to  or  received  by  the  objectors^ 
or  any  of  tbem.  It  alleged  that  said  object- 
ors were,  atid  for  three  years  prior  to  the 
proceeding  for  confirmation  had  been,  and 
have  continued  to  be,  the  owners,  respective- 
ly, of  the  property  for  which  they  objected, 
and  during  all  that  time  had  been  in  posses- 
sion and  resided  thereon  and  paid  the  taxes 
on  the  same.  'That  was  a  valid  objection.  The 
statute  requires  that  a  notice  shall  be  sent 
by  mall,  postpaid,  to  each  of  the  persons 
paying  the  taxes  on  the  respective  parcels  of 
property  on  the  assessment  roll  for  the  last 
preceding  year  during  which  taxes  were  paid, 
and  if  such  notices  were  not  mailed  the  coun- 
ty court  did  not  acquire  jurisdiction  to  eatec 
tbe  judgment  of  confirmation.  If  the  fact 
was  as  alleged  and  the  want  of  Jurisdiction 
appeared  upon  the  face  of  the  record  of  the 
proceeding  to  confirm  the  assessment,  appel- 
lants had  a  right  to  make  proof  of  tbe  fact. 
The  answer  of  coimsel  to  the  assignment  of 
error  that  the  court  struck  the  objection 
from  the  files  is  that  the  record  of  the  pro- 
ceeding for  confirmation  is  not  contained  In 
the  record  in  this  case,  and  that  therefore  It 
will  be  presumed  that  the  court.  In  confirm- 
ing the  assessment,  proceeded  regularly  and 
had  jiu:lsdlctlon,  and  that  all  notices  re- 
quired by  law  were  given.  What  would  have 
been  proved  by  the  record  of  the  proceeding 
for  confirmation  if  the  objectors  had  been 
permitted  to  make  the  proof,  of  course,  does 
not  appear,  but  the  complaint  is  that  the 
court  refused  to  allow  them  to  show  the  fact 
The  collector's  report,  with  proof  of  publica- 
tion thereof  and  notice  of  application  for 
judgment,  made  a  prima  facie  case  for  the 
collector.  People  v.  Olvens.  123  111.  852,  15 
N.  B.  23;  Scott  v.  People,  142  111.  291,  33  N. 
Vj.  180.  The  objectors  had  a  right  to  meet 
the  prima  facie  case  by  showing  a  want  of 
jurisdiction  upon  tbe  face  of  tbe  record  of 
tbe  former  proceeding,  and  when  they  filed 
their  objection  it  was  their  right  to  have  it 
heard.  The  court  erred  in  striking  the  ob- 
jection from  the  files. 

The  third  objection  was  that  the  improve- 
ment described  in  the  ordinance  under  which 
tbe  assessment  wAs  levied  was  not  construc- 
ted, but  that  in  the  place  of  such  Improve- 
noient  another  and  wholly  different  improve- 
ment was  made  and  at  a  different  grade,  and 
It  set  forth  the  facts  relied  upon  to  sustain 
tbe  objection.'  The  objectors  were  entitled  to 
8h6w  In  defense  of  the  ai^llcatlon  for  judg- 
ment that  the  improvement  provided  for,  and 
for  which  the  assessment  was  levied,  was  a 
different  one  from  the  one  actually  construct- 
ed, which  they  were  asked  to  pay  for.  Young 
V.  People,  196  111.  608,  63  N.  B.  1075;  Gage 
▼.  People,  200  IlL  432,  65  N'.  E.  1084;  Eustace 


T.  People,  218  III.  424,  72  N.  B.  1088.  It  la 
argued  that  the  order  of  the  court  was  cor- 
rect, beqause  the  local  Improvement  act  pro- 
vides that  tbe  board  of  local  Improvements 
shall  make  a  final  report  to  the  county  court 
after  the  Improvement  is  completed;  that 
notice  shall  be  given  to  the  parties  ip  interest, 
and  a  hearing  can  be  had  on  tbe  question 
whether  or  not  the  Improvement  has  been 
made  in  substantial  compliance  with  tbe 
ordinance,  and  therefore  the  objectioa  tbat 
the  improvement  is  a  different  one  from  the 
one  provided  for  by  the  ordinance  comes  too 
late.  The  existence  of  such  a  statute  does 
not  establish  the  fact  that  there  was  such  a 
report  In  this  case,  with  an  opportunity  to 
the  objectors  to  be  heard  upon  the  question 
raised  by  tbe  objection.  The  objection  was 
stricken  from  the  files  without  a  hearing, 
and  whether  the  identity  of  the  Improvement 
with  the  one  provided  for  had  become  res 
Judicata  does  not  appear.  Tbe  court  erred  in 
atrlklng  that  objection  from  the  files. 

Tbe  fourth  and  fifth  objections  set  forth 
that  tbe  appellants .  were  overcharged  in  the 
assessment,  for  the  reason  that  there  were 
not  the  same  number  of  square  yards,  or 
lineal  feet  of  pavement  wblch  were  alleged  to 
have  been  laid.  It  did  not  appear  from  these 
objections  that  tbe  improvement  was  not  the 
same  one  provided  for  by  tbe  ordinance,  or 
that  tbe  Improvement  as  ccmstnicted  had 
been  fully  paid  for.  They  were  not  valid  ob- 
jections to  tbe  application,  and  it  was  not 
error  to  strike  them  from  the  flies. 

For  the  errors  In  striking  front  the  flies 
tbe  second  and  third  objections  the  judgment 
is  reversed,  and  the  cause  la  remanded  to  tbe 
county  court. 

Beversed  and  remanded. 


. '  (XU  111.  G7T> 
PBOPLB  K  rel.  PRIOB,  Oonnty .  Treasiirer, 
V.  LYON   et  al. 

(Supreme  Court  of  IUlnoI&    Dec.  20,  1905.) 

1.  MUNICrPAI.    COBPOKATIORS  —  SPECIAI.    AS- 

SEssicEitTS— Defenses. 

On  an  application  for  judgment  under  a 
special  assessment  for  a  village  Improvement, 
defendant  may  show  that  the  improvement  as 
constructed  was  not  In  compliance  with  the 
ordinance. 

2.  Sauk— AfrBAit-Ssvixw— SuFiTcisRor  ov 

Evidence. 

Where  the  county  court  has  certified  that 
the  bill  of  exceptions  contains  all  tbe  evidence 
at  the  time  objections  to  the  confirmation  of  a 
special  assessment  were  disposed  of,  and  tbe 
defense  to  the  oonfirmatlon  was  that  the  im- 
provement was  not  in  accordance  with  the 
ordinance,  and  Ae  ordinance  is  not  in  the  rec- 
ord, the  judgment  for  defendant  will  be  re- 
versed, as  it  could  not  be  shown  without  such 
evidence  that  the  improvement  was  not  In  ac- 
cordance therewith. 

Appeal  from  Lake  County  Oourt;  De  Witt 
L  Jones,  Judge. 

Action  by  the  people,  on  the  relation  of 
Ijcwia  O.   Price,  county   treasurer,   against 
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Harry  A.  Lyon  and  others.    Judgment  for 
defendants,  and  plaintiff  appeals.    Rerersed. 

Huff  &  Cook  (Smoot  &  Eyer,  of  counsel), 
for  appellant. 

HAND,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Lake  county 
refusing  Judgment  and  order  of  sale  against 
the  property  of  appellees  for  the  first  Install- 
ment of  a  special  assessment  for  improving 
certain  streets  In  the  Tillage  of  Lake  Bluff. 
But  one  objection  was  filed,  which  was  to  the 
effect  that  the  Improvement  constructed  was 
not  the  Improvement  provided  for  In  the 
Improvement  ordinance,  which  objection  was 
sustained  by  the  court,  and  Judgment  render- 
ed In  favor  of  the  objectors.  Two  reasons 
are  urged  as  grounds  of  reversal  In  this 
court: 

First  That  the  question  of  whether  the 
improvement  constructed  is  the  improvement 
provided  for  in  the  improvement  ordinance 
cannot  be  raised  on  application  for  Judgment 
and  order  of  sale,  as  it  is  said  that  ques- 
tion can  only  be  raised  In  the  county  court 
under  the  provisions  of  section  84  of  the 
local  improvement  act,  as  amended  in  1903 
(Laws  1903,  p.  1(»).  The  collector's  report, 
with  proof  of  publication  thereof  and  notice 
of  application  for  Judgment,  made  a  prima 
facie  case  for  the  appellant  (People  v.  Glvens, 
123  111.  S52,  15  N.  E.  23;  Scott  v.  People,  142 
lU.  291,  33  N.  E.  180);  and  under  the  repeat* 
ed  decisions  of  this  court  fPells  v.  People, 
159  111.  580,  42  N.  E.  784;  Young  v.  People, 
196  111.  603,  63  N.  E.  1075;  Gage  v.  People. 
200  111.  432,  65  N.  E.  1084;  Eustace  v.  People, 
213  111.  424,  72  N.  E.  1080;  Phillips  v.  People, 
75  N.  E.  1016)  on  application  for  Judgment  and 
order  of  sale  it  may  be  shown  the  Improve- 
ment provided  for  in  the  ordinance  and  for 
which  the  assessment  was  levied  was  a  dif- 
ferent improvement  from  the  one  actually  con- 
structed. The  basis  of  these  decisions  Is  that 
a  valid  ordinance  must  lie  at  the  founda- 
tion of  every  assessment,  and  if  the  Improve- 
ment constructed  is  not  the  Improvement  pro- 
vided for  .In  the  ordinance  then  there  is  no 
ordinance  in  existence  providing  for  the  con- 
struction of  the  improvement  n^ade,  and  at 
the  time  of  confirmation  it  can  not  be  ascer- 
tained that  the  improvement  which  will  be 
constructed  will  ndt  be  the  improvement  pro- 
vided for  In  the  ordinance.  Pells  v.  People, 
supra;  Toung  v.  People,  supra.  In  the  latter 
case  (on  page  606  of  196  111.,  and  page  1076 
of  63  N.  E.)  It  was  said:  "The  Improve- 
ment as  constructed  under  the  contract,  being 
essentially  different  and  another  improve- 
ment than  that  called  for  In  the  ordinance, 
the  appellants  cannot  be  compelled  to  pay 
for  the  same  by  special  assessment  This 
defense  arising  subsequently  to  the  confirma- 
tion of  the  assessment  may  be  set  up  when 
the  collector  seeks  Judgment"  The  question 
of  the  effect  of  section  84  of  the  local  Im- 
provement  act,  as  amended  in  1908  (Laws 
1903,  p.  103),  does  not  arise  In  this  case,  as 


it  does  not  appear  from  the  record  that  the 
proceeding  provided  for  In  said  section  bad 
heea  had  in  the  county  court  If  the  ques- 
tion of  whether  the  improvement  made  was 
the  Improvement  provided  for  in  the  ordi- 
nance had  not  been  settled  In  a  proceeding 
under  that  section,  such  proceeding  cannot 
be  held  to  be  res  Judicata  of  the  question 
raised  here.    Fblllips  v.  People,  supra. 

Second.  The  next  reason  urged  aM  ground 
of  reversal  is  that  the  Improvement  ordi- 
nance was  not  Introduced  In  evidence  on  the 
trial  of  this  case,  and  that  for  that  reason. 
It  is  said,  it  could  not  be  determined  by  the 
trial  court,  and  cannot  be  determined  by 
this  court  that  the  Improvement  constructed 
was  not  the  improvement  provided  for  in  the 
ordinance.  This  objection  Is  well  taken. 
The  Improvement  ordinance  is  not  found  in 
the  record,  and  as  that  ordinance  is  not  be- 
fore us  It  is  manifest  we  cannot  detennlne 
whether  the  improvement  made  is  the  im- 
provement provided  for  In  the  ordinance  or 
not  The  Judge  of  the  county  court  has  cer- 
tified the  bill  of  exceptions  found  in  the  rec- 
ord contains  all  the  evidence  heard  by  the 
trial  court  at  the  time  the  objections  to  con- 
firmation were  disposed  of,  and,  as  that  court 
appears  to  have  decided  the  improvement 
made  was  not  the  improvement  provided  for 
in  the  improvement  ordinance  without  that 
ordinance  having  been  offered  in  evidence.  It 
clearly  erred. 

The  Judgment  of  the  coimty  court  will 
therefore  be  reversed. 

Judgment  reversed. 


DOUGLAS  PARK  BLDG.  ASS'N  ▼. 

ROBERTS. 

(Supreme  Court  of  Ulinois.    Dec  20,  1905^) 

1.  COUKTS — Frbehold  Ihvolved. 

Where  a  freehold  involved  in  the  pleas 
is  not  involved  in  the  assignments  of  error, 
the  appeal  should  be  taken  to  the  Appellate 
Court 

2.  Saux— Ibstteb  Bblow. 

An  appeal  in  trespass  quare  clausum  fregit 
should  be  taken  to  the  Appellate  Court,  thoogh 
the  action  grows  out  of  the  attempt  ot  a  re- 
ceiver in  foreclosure  to  take  possession  of  the 
premises,  where  the  title  is  m  no  way  ques- 
tioned and  the  only  issue  was  one  of  the  right 
of  possession. 

Appeal  from  Appellate  Court,  Eiist  Dis- 
trict 

Bill  by  the  Douglas  Park  Building  Associa- 
tion against  Mary  G.  Armstrong  Roberts. 
Judgment  for  plaintiff.  From  an  order  of 
the  Appellate  C^urt,  dismissing  appeal,  de- 
fendant appeals.    Reversed. 

The  Douglas  Park  Building  Aasodatloii. 
one  of  the  appellants,  -filed  Its  bill  in  the 
circuit  court  of  Cook  county  against  appellee 
to  foreclose  a  mortgage  on  the  premises  In 
question.  A  decree  of  foreclosure  was  entei^ 
ed  by  default,  and  upon  a  report  of  sale  being 
made  a  deficiency  decree  was  rendered  for 

$205.    Harry  L.  Burnetts  one  of  the  apuel- 

Jigilized  Dy  vLn^Ov    "'^ 
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lants,  was  appointed  receiver  on  March  10, 
1894,  with  authority  to  take  possession,  col- 
lect rents,  etc.  The  property  was  occupied  by 
appellee,  together  with  her  tenants.  The  re- 
ceiver visited  the  premises,  and,  claiming  that 
the  rear  door  was  unlocked,  entered  and 
found  certain  property  of  appellee  in  some 
of  the  rooms.  He  put  up  a  notice  of  his 
appointment  as  receiver  and  took  possession. 
Appellee,  upon  her  return  after  an  absence 
of  a  day  or  two,  claims  she  found  the  door 
to  her  premises  locked  and  was  deprived  of 
the  possession  of  the  same,  together  with 
certain  articles  of  personal  property,  for 
about  five  weeks.  The  receiver  made  a  con- 
tract of  sale  of  the  premises,  and  the  pur- 
chaser moved  in  on  March  26, 18&1.  Appellee 
paid  the  deficiency  judgment  and  the  court 
ordered  the  receiver  discharged.  On  Novem- 
ber 6,  1895,  appellee  commenced  an  action  of 
trespass  against  appellants  for  the  unlawful 
invasion  of  her  premises.  The  first  seven 
counts  of  the  declaration  complained  x>f  a 
trespass  in  May,  1894,  by  appellants  and  oth- 
ers, who  with  force  and  arms  entered  a  cer- 
tain dwelling  house  of  the  plaintiff  and  made 
a  great  noise  and  disturbance,  and  threatened 
plaintifC  and  her  tenants  with  eviction  and  vio- 
lence, and  removed  plaintiff  and  her  tenants 
from  the  possession  of  the  house,  and  carried 
away  and  converted  her  chattels,  etc.  The 
eighth  count  complains  of  a  trespass  on  Octo- 
ber 19, 1895,  when  her  tenants  were  ordered  to 
quit  and  her  trees. and  shrubs  were  cut  down. 
The  appellants  filed  six  pleas — not  guilty ;  li- 
cense; liberum  tenementum;  freehold  of  Ho- 
kins  and  license  from  him;  a  mortgage  from 
appellee  to  the  appellant  association,  and  de- 
fault, and  that  it  peaceably  and  without  force 
entered  with  the  other  defendants,  as  they  law- 
fully might ;  that  defendant  Bumette  was  re- 
ceiver, with  authority  to  take  possession  and 
enter  with  the  other  appellants,  his  servants. 
Replications  were  filed  Joining  issue  upon  all 
the  pleas.  Upon  the  trial  the  Jury  found  all 
the  appellants  guilty,  except  L.  C.  Bonney,  in 
whose  favor  a  verdict  was  directed,  and  dam- 
ages were  a&Jessed  in  the  sum  of  $597.  Ap- 
pellee remitted  $400  and  Judgment  was  enter- 
ed upon  the  verdict,  from  which  an  appeal 
was  prosecuted  to  the  Appellate  Court  Up- 
on a  bearing  in  that  court  the  appeal  was  dis- 
missed upon  the  ground  that  a  freehold  was 
Involved  and  that  the  appeal  should  have  been 
prosecuted  to  this  court 

Lyman  M.  Paine,  for  appellant  Charles 
H.  Roberts,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
sole  question  in  the  case  is  whether  or  not  the 
Appellate  Court  properly  held  that  a  freehold 
was  involved  and  that  the  case  should  have 
come  directly  to  this  court  It  has  been  held 
that  a  freehold  Is  Involved,  within  the  meaning 
of  the  Constitution  and  statute,  only  in  case 
where  the  necessary  result  of  the  Judgment 
or  decree  Is  that  one  party  gains  and  the  oth- 


er loses  a  freehold  estate,  or  where  the  title 
Is  so  put  In  issue  by  the  pleadings  that  the 
decision  of  the  case  necessarily  involves  a  de- 
cision of  such  issue.  Malaer  v.  Hudgens,  130 
111.  225,  22  N.  E.  865;  Sanford  v.  Kane,  127 
III.  591,  20  N.  E.  810.  We  have  also  held  that 
in  an  action  of  trespass  qnare  clausum  fregit 
to  which  the  plea  of  liberum  tenementum 
was  pleaded  a  freehold  was  involved,  al- 
though the  only  Judgment  for  plaintiff  would 
be  one  of  damages  for  Hxe  trespass,  because 
the  plaintitrs  right  to  damages  depended  up- 
on the  success  or  failure  of  the  defendant  in 
establishtng  his  title  to  the  freehold.  Town 
of  Brushy  Mound  v.  McGilntock,  146  HI.  648, 
85  N.  E.  159;  Piper  v.  Connelly,  108  111.  646. 
But  it  is  ^ot  in  every  case  where  a  freehold 
la  involved,  either  In  the  pleas  or  in  the  orig- 
inal decree,  that  an  appeal  lies  directly  to  this 
court  If  a  freehold  is  not  Involved  in  the 
points  assigned  for  error,  the  appeal  must  be 
taken  to  the  Appellate  Court.  'Fields  v.  Ook- 
er,  161  111.  186,  43  N.  E.  616 :  Franklin  v.  Loan 
&  Investment  Co.,  152  lU.  345,  38  N.  B.  921;  . 
Frouty  v.  Moss,  188  111.  84,  58  N.  E.  926. 

The  suit  at  bar  was  the  Indirect  result  or 
outgrowth  of  a  foreclosure  proceeding  com- 
menced against  appellee.  A  bill  to  foreclose 
a  mortgage  does  not  ordinarily  involve  a  free- 
bold,  because  the  defendant  may  In  such  case, 
by  the  payment  of  the  money  necessary  to 
discharge  the  lien,  prevent  the  decree  from 
being  so  executed  as  to  divest  him  of  his  free- 
hold, and  usually  the  only  question  litigated 
Is  the  existence  of  the  lien;  the  title  itself 
not  being  put  in  issue.  Sanford  v.  Kane, 
127  111.  591,  20  N.  B.  8ia  There  was  nothing 
to  remove  this  case  out  of  the  operation  of  the 
rule.  The  title  was  in  no  way  questioned 
In  the  foreclosure  proceedings,  and  therefore 
no  freehold  was  there  involved.  The  receiv- 
er. In  the  exercise  of  his  supposed  authority, 
endeavored  to  take  possession  of  the  premises, 
and  out  of  his  acts  grew  the  present  suit 
The  declaration  alleged  a  trespass  qnare  clau- 
sum fregit  and  a  plea  of  liberum  tenementum 
was  filed ;  but  a  careful  reading  of  the  record 
discloses  the  fact  tbat  the  question  of  title 
was  not  in  any  way  necessarily  Involved  in 
the  case,  nor  do  we  think  it  was  tried  upon 
the  theory  that  the  question  of  title  Was  in- 
volved. The  sole  question  was  aa  to  who  was 
entitled  to  the  iwssession  of  the  premises. 
Appellants  claimed  the  right  by  reason  of  the 
decree  of  foreclosure  and  the  appointment 
of  the  receiver,  while  appellee  claimed  that 
she  was  entitled  to  the  possession  and  was 
unlawfully  deprived  thereof.  The  Instruc- 
tions of  the  court  upon  both  sides  of  the  case 
were  along  this  line.  The  right  of  possession 
was  the  only  question  prominently  kept  be- 
fore the  Jury  In  all  of  them,  and  the  invasion 
of  that  right  was  the  Injury  complained  of. 
Neither  one  of  the  parties  gained  nor  lost  a 
freehold  estate,  and  the  question  of  title  was 
In  no  way  put  in  issue  in  such  a  way  as  to 
necessarily  Invoke  a  decision  upon  that  point 
The  title  of  defendant  did  not  have  to  be  es- 
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tabllshed  In  order  to  properly  defend  tbe  suit 
brought  against  him.  His  right  of  posses- 
sion, if  at  all,  was  by  virtue  of  a  decree  of 
foreclosure  which  in  no  way  involved  a  free- 
hold. The  question  of  a  freehold  was  not 
involved' In  any  of  the  assignments  of  errpr, 
and  even  though  the  pieadlngs  were  sufficient 
to  involve  a  freehold,  yet  the  determination  of 
the  case  and  the  errors  assigned  were  not  suffi- 
cient to  entitle  appellants  to  an  appeal  direct- 
ly to  thi^  court  To  say  otherwise  would  be 
to  hold  that  in  all  cases  of  trespass  the  ap- 
peal must  be  directly  from  the  trial  court  to 
this  court,  no  matter  whether  a  freehold  was 
directly  or  Indirectly  Involved  in  the  cas^. 

The  Appellate  Court  committed  reversible 
error  In  dismissing  the  appeal,  and  the  judg- 
ment will  be  reversed,  and  the  cause  re- 
manded to  that  court  for  further  proceedings 
in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 


(218  111.  458) 

8ENN  et  al.  y. 


GREUKDLING. 


(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  CouBTB  —  Affxllatb    Jijbibdiction  —  Dk- 
mBMiNATiON  or  Fbssholo. 

Where  it  appears  from  the  record  in  pro- 
bate proceedings  that  testator  owned  real  estate 
which  passed  under  the  reslduarv  clause  of  his 
will,  a  freehold  is  involved,  and  an  appeal  to 
the  Supreme  Court  will  lie  from  an  order  per- 
mitting the  will  to  probate,  although  the  will 
does  not  in  terms  devise  real  estate. 

2.  Wills— Pbobatb—Refusai/—  Concldsivb- 
irxss  OF  Adjudication. 

Where  an  appeal  from  an  order  of  the 
county  court  denying  probate  of  a  will  is  dis- 
missed, the  judgment  of  the  county  court  is  left 
in  full  force ;  but  where  proponent,  after  having 
annealed  to  the  circuit  court,  is  granted  leave 
by  that  court  to  withdraw  his  petition  and  dis- 
miss the  proceeding,  the  whole  proceeding  is 
at  an  end,  and  a  new  proceeding  can  be  com- 
menced, and  is  not  barred  by  the  original  judg- 
ment of  the  county  court  denying  probate. 
8.  Save  —  Affbal  —  Tbial  De  Novo  — £!vi- 

DENCE. 

On  appeal  to  the  circuit  court  from  an 
order  of  the  county  court  denying  probate  of  a 
will,  proponent  may  support  the  will  by  any 
evidence  which  is  competent  to  prove  the  requi- 
sites of  a  valid  will. 
4.  Same— Validity  of  Will— Requisites. 

Requisites  of  a  valid  will  of  a  person  Com- 
petent to  make  a  will  are  that  it  should  be  re- 
duced to  writing,  and  signed  by  the  testator  or 
testatrix  or  some  person  in  his  or  her  presence, 
and  by  tiis  or  her  direction,  and  attested  in  the 
presence  of  the  testator  or  testatrix  by  two  or 
more  credible  witnesses. 

[Bd.  Note. — For  cases  In  point,  see  vol.  49. 
Cent  Dig.  Wills,  f  {  249-204.1 

6.  Saks— Attestation— SioNiNo    in    Testa- 

tob's  Pbesencb^^ufficenct  of  Evidence. 

In  a  will  contest,  evidence  held  sufficient 

to  sustain  a  finding  that  the  will  was  signed  by 

testator  in  the  presence  of  the  witnesses. 

Appeal  from  Circuit  Court,  St  Olalr  Coun- 
ty; R.  D.  W.  Holder,  Judge. 

Petition  for  the  probate  of  a  will  by  Gus- 
tav  A.  Greundling  against  Rudolph  Senn 
and  others.    From  a  Judgment  of  the  circuit 


court  admitting  the  will  to  probate  on  ap- 
peal from  the  county  court  contestamta  ap- 
peaL    Affirmed. 

George  C.  Rebhan,  for  appellants.  H.  R. 
Heimberger,  guardian  ad  litem,  for  unknown 
heirs.    Webb  &  Webb,  for  appellee. 

OARTWRIGHT.  C.  J.  John  Senn,  of 
St  Clair  county,  died  on  March  6,  U04, 
leaving  no  widow  or  child,  and  bis  taein 
at  law  were  his  brothers  and  sisters,  nieces 
and  nephews.  On  March  9,  1904,  the  appel- 
lee, who  was  named  as  executor  In  an  In- 
strument purporting  to  be  the  last  will  of 
John  Senn,  filed,  bis  petition  in  the  county 
court  for  tbe  probate  of  said  instmment  as 
such  '  will.  Probate  was  denied,  and  peti- 
tioner appealed  to  the  circuit  court  After 
the  evidence  was  beard  in  the  circuit  court 
but  before  judgment  the  court,  on  motion 
of  the  petitioner,  dismissed  tbe  proceeding, 
and  granted  leave  to  withdraw  the  petition. 
On  Koveml>er  21,  1004,  the  public  adminis- 
trator of  said  county  applied  for  letters  <rf 
administration,  alleging  in  his  petition  tbat 
tbe  deceased  died  seised  and  possessed  of  a 
farm  In  Perry  county  and  personal  property, 
and  letters  were  thereupon  issued  to  the  pat>- 
11c  administrator.  On  I>ecember  16,  1904, 
appellee  filed  a  new  petition  and  made  a  sec- 
ond application  for  the  probate  of  the  wlU. 
Appellants,  who  were  heirs  at  law  and  con- 
testants in  the  proceeding,  moved  the  conrt 
to  dismiss  the  petition,  on  tbe  ground  tbat 
the  fMtner  judgment  refusing  probate  was 
still  In  force.  The  motion  does  not  seem  to 
have  been  acted  upon,  and  the  cause  was 
again  heard  In  the  county  court,  and  pro- 
bate of  the  will  was  refused.  From  tbat 
judgment  the  petitioner  again  appealed  to 
the  circuit  court.  In  the  circuit  court  the 
contestants  renewed  their  motion  to  dismiss 
the  petition,  on  the  ground  that  the  question 
of  probate  was  res  judicata,  but  the  motion 
was  denied.  A  hearing  was  had,  and  tbe 
will  was  admitted  to  probate.  From  tbat 
judgment  an  appeal  was  taken  to  this  court. 

Appellee  asks  us  to  dismiss  tbe  appeal, 
on  the  ground  that  no  freehold  is  Involved. 
The  will  does  not  In  terms,  devise  real  es- 
tate, but  it  sufficiently  appears  from  the 
record  that  the  decedent  owned  real  estate 
which  was  devised  by  the  residuary  claoae. 
and  that  a  freehold  Is  Involved. 

It  is  first  contended  by  am>elIantB  tbat  the 
circuit  court  erred  in  refusing  to  dismiss  the 
petition,  on  the  ground  that  the  judgment 
of  the  probate  court  was  still  in  force,  and 
the  question  of  the  validity  of  the  will  was 
res  judicata.  Any  person  Interested  in  the 
proliate  of  a  will  may  exhibit  the  same  in 
t£ie  county  court  and  petition  the  court  for 
the  probate  thereof,  and  the  person  institut- 
ing such  proceeding  becomes  the  proponent 
of  the  will.  Any  party  interested  in  tbe  al- 
leged will  may  appear  and  resist  the  pro- 
bate, and  be  thereby  becomes  a  contestant. 
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Tbe  petitioner  has  a  right  to  control  Mb  own 
petition,  and  to  dlsmlsa  it  whenever  be 
chooses.  When  there  Is  a  decision  by  the 
county  court,  any  person  Interested  in  the 
will  may  appeal  to  the  circuit  court  The 
party  taking  an  appeal  has  a  right  to  con- 
trol his  aiH?eal  and  to  dismiss  it  at  his  pleas- 
ure, and  In  that  event  the  Judgment  of  the 
probate  court  is  left  in  full  force  and  effect. 
In  re  Storey,  120  ni.  244,  11  N.  B.  209.  The 
judgment  of  the  county  court  is  superseded 
by  an  appeal,  and  if  tbe  petition  Is  dismissed 
In  the  circuit  court,  the  whole  proceeding 
Is  at  an  end,  and  there  is  no  bar  to  a  new  pro- 
ceeding.  Thompson  ▼.  Owen,  174  III.  229, 
61  N.  B.  1046,  45  L.  R.  A.  682.  The  petition- 
er has  the  same  right  tn  dismiss  the  petition 
In  the  circuit  court  as  in  the  county  court 
In  this  case  the  petitioner  did  not  dismiss 
his  appeal,  but  did  dismiss  bis  petition,  as 
he  had  a  right  to  do.  The  proceeding  was 
thereby  ended,  and  the  circuit  court  did  not 
err  In  refusing  to  dismiss  the  second  petition. 
It  is  next  contended  that  the  evidence  pro- 
duced did  not  warrant  the  circuit  court  in 
admitting  the  will  to  probate.  The  requi- 
sites to  a  valid  will  of  a  person  competent 
to  make  a  will  are  that  It  shall  be  reduced 
to  writing  and  signed  by  the  testator  or  tes- 
tatrix, or  by  some  person  In  his  or  her  pres- 
ence and  by  his  or  her  direction,  and  at- 
tested In  the  presence  of  the  testator  or  tes- 
tatrix by  two  or  more  credible  witnesses. 
"Upon  an  ai^lication  to  the  county  court  for 
the  probate  of  a  will,  these  facts  must  be 
proved  by  at  least  two  subscribing  witnesses. 
In  case  probate  of  the  will  Is  refused  by 
the  county  court  and  an  appeal  Is  taken  to 
tbe  circuit  court.  It  Is  then  lawful  for  the 
parties  seekUtg  the  probate  of  the  will  to 
support  the  same  on  the  hearing  by  any  evi- 
dence competent  to  establish  a  will  In  chan- 
cery. Thompson  v.  Owen,  supra;  Hasonlc 
Orphans'  Home  v.  Qracy,  190  111.  05,  60  N. 
E.  194;  Webster  v.  Yorty,  194  111.  408,  62 
N.  B.  907.  Formerly,  In  England,  the  only 
method  of  establishing  a  will  devising  real 
estate  was  by  a  bill  in  chancery,  and  In  case 
of  an  appeal  from  a  Judgment  of  the  coun- 
ty court  refusing  probate,  our  statute  au- 
thorizes proof  of  the  necessary  facts  by  the 
same  kind  of  evidence  as  though  the  proceed- 
ing were  in  chancery.  The  parties  seeking 
probate  are  not  confined  to  the  testimony  of 
the  subscribing  witnesses,  but  may  estab- 
lish the  will  by  any  evidence  which  proves 
the  necessary  facts  above  stated.  In  this 
case  the  only  question  of  fact  in  dispute  was 
-whether  the  testator  signed  the  will  in  the 
presence  of  the  witnesses.  He  wrote  the 
will  himself,  and  signed  it  at  same  time. 
The  witnesses  signed  it  in  his  presence  and 
at  his  request  His  signature  was  proved 
to  be  In  his  handwriting,  and  that  fact  Is 
not  disputed.  He  called  in  two  of  his  neigh- 
bors, Peter  Armbmster  and  Adam  Jung,  as 
witnesses,  and  they  were  tbe  only  parties 
present  at  the  execution  of  tbe  will.    When 


the  witnesses  came  in,  the  liaper  was  lying 
on  a  table.  It  was  in  the  daytime,  and  he 
told  them  that  he  wanted  them  to  sign  the 
will  as  witnesses.  He  said  that  It  was  his 
will,  and  one  that  he  had  made  out  Jung 
could  not  read  or  write.  He  testified  that 
the  will  was  lying  there  on  a  table  before  the 
testator  and  the  witnesses;  that  the  testa- 
tor sat  down  to  write,  and  said  that  he  was 
going  to  write  his  name,  or  the  will  would' 
not  be  good;  that  he  took  a  pen  and  signed 
the  will  In  the  presence  of  both  witnesses. 
Jung  could  not  read  the  name,  or  tell  wheth- 
er It  was  the  testator's  name  or  not  but 
both  witnesses  identified  the  paper,  and  there 
is  no  dispute  as  to  its  identity.  Both  wit- 
nesses testified  that  the  testator  requested 
them  to  sign  tiie  wll);  that  Armbrnster 
signed  his  name  at  the  left-hand  side  of  the 
paper,  opposite  where  the  testator's  name 
appeared  when  the  will  was  offered  for  l^o- 
bate;  that  Jung,  being  unable  to  write,  re- 
quested Armbruster  to  sign  his  name,  and 
Armbmster  did  so.  Armbruster  "testifled 
that  the  testator  had  the  paper  in  his  hand 
when  the  witnesses  came  In.  and  read  It  to 
them;  that  he  took  no  notice  whether  the 
testator  had  a  pen  In  his  hand  afterwards, 
but  that  testator's  name  was  not  subscribed 
to  the  will  when  he  signed  It  The  petition- 
er Introduced  In  evidence  an  affidavit  made 
by  Armbruster  In  the  county  court  stating 
that  the  will  was  signed  by  the  testator  In 
bis  presence,  and  showing  a  full  compliance 
with  all  the  statutory  requirements  to  con- 
stitute a  valid  will.  There  was  also  testi- 
mony that  the  affidavit  was  filled  out  'and 
read  to  the  witness,  and  that  he  took  It  and 
read  it  or  appeared  to  do  so,  and  then  said 
It  was  all  right  and  signed  bis  name  to  it 
On  the  controverted  question  of  fact  one 
at  the  subscribing  witnesses  testified  that 
the  testator  signed  the  will  In  the  presence 
df  the  subscribing  witnesses.  The  other  one 
testified  that  he  did  not  but  he  was  contra- 
dicted by  his  own  affidavit  made  In  the  coun- 
ty court.  We  cannot  say  that  the  court 
who  saw  and  heard  the  witness,  erred  In 
concluding  that  the  statement  made  In  the 
affidavit  was  true,  and  that  he  was  mistaken 
In  his  testimony  on  the  triaL 

The  Judgment  is  affirmed. 

Judgment  afltoned. 


(218  III.  4es) 
CHICAGO  ft  H.  I.  B.   CO.  v.  PBOPLB  ex 
rel.    SMITH,   County   Treasurer. 

(Supreme  Court  of  lUinois.    Dec.  20,  100&) 
1.  Taxation— Saucs  or  Lano— Affuoatiors 

FOB  JUDOUXNT   Of  SaI.I>— OBJECTION. 

Under  Revenne  Act  (Hurd'a  Rev.  St  1903, 
c.  120)  8  191,  authorizing  any  person  interested 
to  object  to  the  Tendition  of  judgment  and 
order  of  sale  against  land  in  which  he  is  in- 
terested, a  railroad  may  object  to  an  applica- 
tion for  judgment  of  sale  against  lands  taxed 
in  its  name,  without  averring  or  proving  that 
it  is  interested  in  the  land. 
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2.  MtTNICIPAI,  COBPOBATIONB  —  TAXATION  — 

Levy  —  PUBPOSM  .of  Tax  —  Necbssixx  of 

Recital. 
Where  a  tax  levy  ordinance  refers  to  the 
appropriation  ordinance,  which  specifies  in  de- 
taU  the  objects  for  which  the  tax  is  levied,  the 
failure  of  the  tax  levy  ordinance  to  itself  specify 
the  objects  of  the  tax  is  not  fatal. 

3.  Taxation— Of  Railroad  Peopeett. 

Land  adjoining  the  right  of  way  of  a  rail- 
road, which  is  used  by  the  railroad  aa  a  reser- 
Voir  from  which  it  obtains  water  for  its  loco- 
motives and  other. purposes  connected  with  the 
operation  of  the  railroad,  is  properly  assessed 
as  "railroad  trade"  by  the  state  board  of  equal- 
ization. 

4.  Same— Absessubnt  bt  Local  Authobities. 

Where  a  portion  of  a  tract  of  land  be- 
longing to  a  railroad  and  situated  adjacent  to 
its  track  is  used  for  a  reservoir,  and  is  conse- 
quently assessable  by  the  state  board  of  equal- 
ization, and  the  balance  of  it  is  not  so  used, 
it  is  the  duty  of  the  local  assessor  to  assess 
the  balance  only,  and  to  so  describe  it  as  to 
Identify  it ;  and  a  tax  based  on  his  assessment 
of  the  entire  tract  is  invalid.  - 

5.  CoDNTiEs— Taxation— Levy  of  Addition- 
al Tax— Meeting  of  County  Boabd. 

Under  Kurd's  Rev.  St.  1903,  c.  34,  J  27, 
authorizing  the  levy  of  a  tax  in  excess  of  75 
cents  on  the  $100  by  a  vote  of  the  people,  and 
providing  that,  if  a  majority  of  the  votes  cast 
are  for  the  additional  tax,  the  county  board 
shall  have  power  to  cause  such  additional  tax 
to  be  levied  and  collected  in  accordance  witn 
the  terms  of  the  resolution,  the  county  board 
should,  if  practicable,  act  immediately  after  it 
has  been  determined  that  the  proposition  for 
the  levy  of  an  additional  tax  has  prevailed, 
and  is  not  required  to  delay  the  tax  levy  until 
its  following  September  meeting. 

6.  Same— Reoobd  of  County  Boabd. 

In  such  case  the  record  of  the  county  board 
should  show  that  the  resolution  for  the  addi- 
tional tax  was  "adopted,"  and  it  is  not  suffi- 
cient for  it  to  show  that  such  resolution  was 
"offered." 

Appeal  from  Marion  County  Court;  Charles 
H.  Holt,  Judge. 

Application  by  the  people,  on  the  relation 
of  Samuel  J.  Smith,  coim^  treasurer,  for 
Judgment  and  order  of  sale  against  the  lands 
of  the  Chicago  &  Eastern  Illinois  Railroad 
Company.  From  a  Judgment  granting  tbe 
application,  defendant  appeals.  Reversed  in 
part 

H.  T.  Dick  and  L.  M.  Kagy  (W.  H.  Lyford 
and  E.  H.  Seneff,  of  counsel),  for  appellant. 
June  C.  Smith,  for  appellea 

HAND,  J.  This  is  an  appeal  from  a  judg- 
ment and  order  of  sale  of  the  county  court 
of  Marlon  county  against  certain  lands  in 
said  county,  taxed  in  the  name  of  the  appel- 
lant, for  the  taxes  levied  thereon  for  the  year 
1904, 

First  The  contrition  is  made  by  appellee 
that  the  objections  of  appellant  were  right- 
fully overruled,  as  it  is  said  the  objections 
filed  did  not  show  the  appellant  was  interest- 
ed in  the  lands  sought  to  be  taxed.  The  lands 
were  taxed  in  the  name  of  appellant,  or  in  the 
name  of  appellant  and  that  of  the  Chicago, 
Paducah  &  Memphis  Railroad  Company, 
Jointly.  Section  191  of  the  revenue  act 
(Hurd's  Rev.  St  1903,  c.  120)  provides  that 
any  person  Interested  therein   may  object, 


specifying  the  cause  of  objection  In  writing, 
to  the  rendition  of  judgment  and  order  of 
sale  against  any  land  in  which  he  is  interest- 
ed. The  lands  In  question  having  been  taxed 
in  the  name  of  appellant  it  was  not  neces- 
sary it  aver  or  prove  it  was  Interested  In  said 
lands.  Cincinnati,  IndianapoUs  &  Western 
Railway  Co.  v.  People,  205  111.  538.  69  N.  £. 
40.  The  court  properly  held  the  appellant 
had  the  right  to  object  to  the  rendition  of 
judgment  and  order  of  sale  against  said 
lands. 

Second.  The  first  tax  objected  to  is  a  tax 
of  $108.58  in  favor  of  the  city  of  KInmundy. 
This  tax  was  leyied  in  pursuance  of  a  tax- 
levying  ordinance  which  did  not  specify  in  de- 
tail the  objects  and  purposes  for  which  the 
tax  was  levied.  It  however,  referred  to  the 
appropriation  Ordinance,  which  did  apedts 
in  detail  the  amount  appropriated  for  each 
Object  and  purpose.  The  tax-levying  ordinance 
should  have  specified  In  detail  each  object  and 
purpose  for  which  the  tax  was  levied.  As,  how- 
ever, it  in  express  t^ms  referred  to  the 
appropriation  ordinance,  which  ordinance 
contained  such  Information  in  detail,  the  tax 
levy  was  not  void  by  reason  of  such  omission 
in  the  tax-levying  ordinance,  as  the  omissloa 
from  the  tax-levying  ordinance  of  such  de- 
tailed information  did  not  affect  the  substan- 
tial justice  of  the  tax,  and  the  defect  was 
cured  by  section  191  of  the  revenue  act  Tbe 
'question  presented  here  was  raised  and 
passed  upon  adversely  to  tbe  contention  of 
appellant  in  the  case  of  Spring  Valley  Coal 
Co.  V.  People,  157  111.  543,  41  N.  E.  874.  That 
case  is  conclusive  of  the  question  raised  here. 
and  the  court  did  not  err  in  overruling  the 
objections  of  the  appellant  to  tbe  rendition 
of  judgment  and  order  of  sale  for  said  dty 
tax. 

Third.  The  next  tax  objected  to  Is  a  tax 
of  $8.12,  sought  to  be  collected  from  appellant 
upon  25.24  acres  of  land  adjoining  Its  right 
of  way,  about  one-half  of  which  land  is  used 
by  appellant  as  a  reservoir  from  which  It 
obtains  wato:  for  Its  locomotives  and  for 
other  purposes  connected  with  the  operatiorn 
of  its  railroad.  Said  land  was  assessed  tar 
the  year  1904  by  the  state  board  of  equaliza- 
tion as  "railroad  track,"  and  we  think  It 
clear,  under  the  repecited  decisions  of  this 
court  (Chicago  &  Alton  Railroad  Ca  v.  People. 
98  111.  350;  Peoria,  Decatur  &  Evansville 
Railway  Co.  v.  Goar,  118  111.  134,  8  N.  B. 
682;  Chicago  &  Alton  Railroad  Co.  ▼.  Peo- 
ple, 129  111.  571,  22  N.  B.  864,  25  N.  B.  5; 
People  T.  State  Board  of  Equalization,  205 
111.  296,  68  N.  E.  943;  People  v.  Atchison. 
Topeka  &  Santa  F6  Railway  Co.,  206  lU. 
252,  68  N.  E.  1059; -People  v.  Illinois  Central 
Railroad  Co.,  215  111.  177,  74  N.  B.  116),  that 
the  portion  of  said  land  used  by  appellant 
as  a  reservoir,  within  the  meaning  of  the  Ia\^. 
Is  "railroad  track,"  and  was  taxable  as  sndi. 
If  tbe  portion  of  said  land  not  used  as  a 
reservoir  was  not  properly  assessed  as  "rail- 
road track,"  it  was  the  duty  of  the  local  aa- 
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Bessor  to  assess  It  separately  from  the  portion 
thereof  used  as  a  reservoir,  and  to  so  describe 
the  same  that  the  portion  assessed  by  him 
could  b«  Identified.  This  he  did  not  do,  but 
assessed  the  entire  tract  The  result  of  such 
assessment  would  be  to  lead  to  double-  tax- 
ation, which  IS  not  permissible.  Chicago  A 
Alton  Railroad  Co.  v.  People,  99  III.  464; 
Wabash  Railroad  Co.  v.  People,  186  111.  606, 
63  N.  m  1084.  The  objection  of  appellant, 
for  the  reasons  suggested,  should  have  been 
sustained  as  to  the  tax  levied  upon  said  25.24 
acres  of  land. 

Fourth.  The  next  tax  objected  to  Is  an 
additional  count;y  tax  of  $444.68  attempted 
to  be  levied  by  the  county  board  in  excess  of 
the  75  cents  on  the  $100  permitted  to  be 
levied  by  said  county  board  for  county  pur- 
poses, and  was  sought  to  be  levied  by  virtue 
of  a  vote  of  the  people  in  accordance  with 
the  provisions  of  section  27  of  chapter  34  of 
Hurd's  Revised  Statutes  of  1903.  It  Is  first 
contended  this  tax  was  not  levied  by  the 
■county  board  at  the  proper  time — that  is.  It 
was  levied  In  January,  1905,  when  it  should 
have  been  levied  In  September,  1905;  and, 
secondly,  that  there  Is  no  evldeice  of  a  tax 
levy  covering  this  tax  made  at  any  time  by 
the  county  board,  found  in  this  record. 

Ab  to  the  first  objection,  it  appears  that  tbe 
county  of  Marlon  was,  by  reason  of  its  out- 
standing indebtedness,  in  need  of  more  money 
than  75  cents  on  the  $100  would  produce,  and 
the  county  board  at  its  September  meeting, 
1904,  authorized  the  county  derfc  to  call  a 
special  election  to  vote  upon  the  proposition 
of  an  increased  levy  of  42  cents  on  the  $100. 
The  election  was  called,  and  after  a  contest 
it  was  held  the  proposition  to  levy  said  ad- 
ditional tax  of  42  cents  on  the  $100  bad  been 
adopted  by  the  electors  of  said  county.  There- 
upon the  county  clerk,  upon  the  petition  of 
seven  supervisors,  called  a  special  meeting  of 
the  county  board,  which  convened  on  the  7th 
of  January,  1905,  for  the  purpose  of  making 
said  additional  tax  levy  of  42  cents  on  the 
$100,  in  accordance  with  the  resolution  passed 
by  said  board  at  its  September  meeting  and 
the  vote  of  the  electors  of  the  county,  and 
that  subsequent  to  the  January  meeting  of 
said  county  board  tbe  county  clerk  of  Marlon 
county  extended  the  said  tax  upon  the  books 
of  the  county.  The  section  above  referred  to 
(section  27,  c.  34,  Hurd's  Rev.  St  1903)  pro- . 
vldes:  "If  a  majority  of  the  votes  cast  upon 
the  question  are  'For  additional  tax,'  then  the 
county  board  shall  have  power  to  cause  such 
additional  tax  to  be  levied  and  collected  in 
accordance  with  the  terms  of  such  resolu- 
tion"— 1.  e.,  the  resolution  of  the  county 
board  fixing  the  amount  of  the  additional 
tax  required  and  the  purpose  for  which  the 
same  is  required,  which  resolution  In  this 
case  was  passed  by  the  county  board  at  Its 
September  meeting,  1904.  We  think  It  clear 
that  said  section  contemplates  that  the  county 


board,  if  practicable,  will  act  Immediately 
after  it  has  been  determined  that  the  propo- 
sition for  the  levy  of  an  additional  tax  has 
prevailed,  and  that  the  county  board,  as  is 
contended  by  appellant  Is  not  required  to  de- 
lay such  tax  levy  until  Its  following  Septem- 
ber meeting,  and  are  therefore  of  the  opinion 
the  coimty  board  had  power,  on  the  7th  of 
January,  1905,  to  make  said  additional  tax 
levy  in  accordance  with  the  resolution  of  the 
board  adopted  at  its  preceding  September 
meeting. 

This  brings  us  to  a  consldwation  of  ap- 
pellant's second  objection  to  this  tax.  It 
appears  from  the  record  that  the  county  board 
met  in  special  session  on  the  7tb  of  January, 
1905,  and  that  at  Its  meeting  on  that  day 
"the  following  proceedings  were  had,  to  wit: 
The  following  resolution  was  offered."  Then 
follows  a  copy  of  the  resolution  relied  upon 
by  tbe  appellee  as  an  extension  of  tbe  addi- 
tional tax  levy  of  42  cents  on  the  $100  upon 
the  taxable  property  of  said  county,  which 
resolution  ref^s  to  the  preceding  resolution 
of  tbe  county  board  passed  at  its  September 
meeting,  recites  that  the  proposition  for  the 
additional  tax  levy  had  been  carried  at  the 
election,  and  directs  a  tax  levy  of  42  cents 
on  the  $100,  In  accordance  with  the  resolu- 
tion of  the  board  passed  at  Its  preceding  Sep- 
tember meeting.  The  record,  however,  fails 
to  show  that  said  resolution  was  adopted  by 
the  county  board.  It  shows  only  that  It  was 
"offered."  The  validity  of  said  additional 
tax  levy  rests  entirely  upon  the  supposed  ac- 
tion of  the  county  board  at  said  special  Janu- 
ary, 1906,  meeting.  If  tbe  county  board  at 
that  time  failed  to  adopt  said  resolution,  then 
no  tax  levy  for  said  additional  tax  was  made. 
The  appellee  contends  the  resolution  was 
adopted.  This,  perhaps,  is  true.  The  an- 
swer to  this  contention  is,  however,  that  the 
record  does  not  show  that  fact,  and  we  are 
bound  by  the  record;  and,  as  it  does  not  ap- 
pear the  resolution  "offered"  was  adopted  by 
the  county  board,  we  are  forced  to  hold  the 
additional  tax  levy  of  42  cents  on  the  $100 
was  never  made,  and  for  that  reason  the  ad- 
ditional tax  was  Illegal,  and  the  county  court 
erred  iA  overruling  the  appellant's  objection 
to  said  tax. 

The  Judgment  of  the  county  court  will 
therefore  be  reversed  as  t6  said  tax  for  $8.12 
assessed  against  said  25.24  acres  of  land,  and 
also  as  to  said  additional  county  tax  for 
$444.68,  and  affirmed  as  to  tbe  $108.58  tax  in 
favor  of  the  city  of  Klnmundy,  and  Judg- 
ment will  be  entered  In  this  court  against 
the  appellant  for  said  city  tax,  and  the 
amount  of  that  tax  will  be  deducted  from  tbe 
deposit  of  the  appellant  in  the  hands  of  the 
county  collector  of  Miarlon  county,  in  ac- 
cordance with  the  provisions  of  section  192 
of  the  revenue  act  (Hurd's  Rev.  St  1903,  c. 
120). 

Reversed  in  part  and  remanded. 
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(218  111.  UKi  . 

STEVENS  T.  HBNRT  COUNTY  et  aL 
(Supreme  Coort  o(  lUinois.    Dec.  20,  1805.) 

1.  CouNTiKB — iNJxrNcnoN  —  QBouNoa—  Void 

CONTBACTS— TAXPATEBS'   SuIT. 

Where  a  void  contract  made  by  a  county 
or  municipality  will  generally  affect  the  righta 
of  the  taxpayers  therein,  any  citisen  and  tax- 
payer of  such  county  or  municipality  may  me 
to  enjoin  the  enforcement  of  the  contract. 

(Ed.  Note. — For  cases  in  point  see  voL  13, 
Cent  Dig.  Counties,  }  808:  toI.  27,  Cent  Dig. 
Injunction,  iS  207,  20a] 

2.  Sami  —  Taxation  —  Powebs   of  Cottott 
Board— EuPLOYUENT  or  Tax  Febbbt. 

Hnrd's  Rev.  St  1903,  c.  34,  H  22-26,  define 
the  powers  and  duties  of  counties  and  county 
boards,  and  empower  them  to  make  contracts 
in  relation  to  the  property  and  concerns  of  the 
county,  to  manage  the  county  fimda,  and  ex- 
amine and  settle  accounts  against  the  county. 
S«ction  33  of  the  same  chapter  requires  county 
boards  to  take  suitable  measures  in  prosecuting 
and  defending  suits  by  or  against  the  county, 
and  to  enforce  the  collection  of  taxes  charged 
on  the  state  assessment.  Chapter  120,  par.  328, 
reqnijres  the  board  of  review  to  assess  property 
aubj^  to  assessment  which  shall  not  have  been 
assessed  by  the  assessors.  Held,  that  the  power 
of  assessing  for  taxation  property  omitted  in 
former  years  rests  exclusively  with  the  boara 
of  review,  and  the  county  board  has  no  power 
to  employ  a  tax  ferret  to  search  for  omitted 
property. 

3.  SaUB— POWKBB  OF  TBEAST7BEB. 

A  county  treasurer,  who  is  as  such  super- 
visor of  assessments  of  the  county,  has  ho 
supervision  over  the  board  of  review,  and  has 
nothing  to  do  with  assessing  omitted  property 
either  personally  or  through  nis  deputies. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  by  Charles  P.  Stevens  against  the  oonn- 
ty  of  Henry  and  others.  From  a  judgment  of 
the  Appellate  Court,  reversing  a  decree  in 
favor  of  complainant,  complainant  appeals. 
Reversed. 

Henry  county  Is  under  township  organi- 
zation. It  has  a  population  of  less  than 
125,000.  On  January  6,  1904,  said  Henry 
county,  by  its  board  of  supervisors,  by  reso- 
lution duly  entered  of  record,  contracted 
with  George  H-  Manlove  "to  make  diligent 
and  careful  search  In  this  and  other  counties 
and  states  for  such  omitted  and  unassessed 
taxable  property  the  taxes  upon  which  are 
lawfully  in  this  county,  and  upon  the  dis- 
covery thereof  to  report  same  to  the  proper 
officials,  who  shall  proceed,  as  directed  by 
the  statute  of  the  state  of  Illinois,  to  place 
same  on  tax  rolls,  and  to  collect  taxes  there- 
from, and  also  to  make  diligent  and  careful 
search  for  money  due  from  other  sources." 
Said  Manlove  was  to  receive  as  compensa- 
tion for  such  services  "a  sum  equal  to  twenty 
per  cent  of  all  money  collected  as  a  result 
of  such  services,  but  In  no  event  to  exceed 
the  county's  share  ot,  the  amount  so  col- 
lected," and  "to  have  one  year,  or  such  time 
as  may  be  necessary,  to  complete  such  serv- 
ices," and  was  to  furnish  bond  to  keep  safe 
and  harmless  the  county  from  all  coats,  ex- 
penses, and  damages  which  may  arise  by 
reason  of  his  doing   anything   under   such 


agreement.  By  the  «rder  of  employment 
It  is  also  provided:  "The  county  derk  is 
ordered  to  Issue  a  warrant  to  the  said 
George  H.  Manlove  for  any  sums  of  money 
due  him,  on  proper  verified  acoountB  to  be 
filed  with  him."  Appellant,  a  cithsen,  resi- 
dent, and  taxpayer  of  said  county,  in  March, 
1904,  exhibited  his  blU  in  the  circuit  court 
of  said  eoimty  for  an  injunction  to  restrain 
said  county,  the  county  clerk,  the  county 
treasurer,  and  said  Manlove,  the  appellees 
herein,  from  executing  said  contract  On 
notice  to  appellees,  a  temporary  or  interloc- 
utory Injunction  was  Issued  March  7,  1901. 
The  bill  alleged  the  making  of  the  contract, 
and  that  appellee  Manlove  had  executed  the 
indemnity  bond  to  the  country  in  compliance 
with  the  order  of  employment,  and  that  said 
Manlove  and  the  county  were  about  to  enter 
upon  the  execution  of  the  contract;  that 
said  contract  is  unlawful,  null,  void,  ultra 
vires,  contrary  to  law  and  public  poU<7, 
and  if  permitted  to  be  executed  the  moneys 
of  the  county  would  be  unlawfully  wasted 
and  misappropriated,  to  the  Injury  of  the 
taxpayers.  In  his  bill  appellant  stated  tbat 
he  is  not  advised  whether  there  is  any  omit- 
ted or  unassessed  taxable  property  in  the 
county  upon  which  taxes  are  due,  bat.  It 
there  is  any  such  property,  it  is  the  doty 
of  the  township  officers  and  supervisor  of 
assessments  and  board  of  review  to  place 
the  same  upon  the  tax  books  of  the  connty, 
and,  in  event  of  the  unlawful  failure  or  re- 
fusal, th^re  is  a  remedy  to  compel  them  w>  to 
do.  la  August,  1904,  appellees  filed  there 
joint  and  several  answer.  In  which  they 
admitted  the  making  of  the  contract  between 
said  Henry  county  and  said  Manlove,  and 
admitted  that  said  Manlove  had  filed  his 
bond  conditioned  In  pursuance  of  said  con- 
tract and  that  appellees  were  ready  and 
Intended  to  carry  out  and  execute  aald 
contract  Appellees,  further  answering,  say 
that  John  S.  Smith,  the  supervisor  of  asseao- 
ments,  intended  and  expected  to  appoint  4aiA 
Manlove  deputy  supervisor  of  asaessmenta 
for  said  county  toe  the  ensuing  year  after 
date  of  such  contract  and  that  said  Manlove 
was  to  receive  and  accept  such  appointment, 
to  make  careful  and  diligent  search  for 
property  omitted  from  assessment  of  taxes 
due  said  county  and  its  subordinate  mrmici- 
palltles,  and  to  make  report  of  the  same 
to  proper  officials  of  the  county  for  asseea- 
ment  and  taxation;  and  that  the  board  of 
supervisors  for  the  county  expected  to  ap- 
prove and  consent  to  such  appointment* 
and  that  when  they  made  the  contract  men- 
tioned in  the  bill  they  Intended  to  advise 
such  appointment  of  Manlove  by  the  snpei^ 
visor  of  assessments,  and  said  board  expected 
to  ratify  the  appointment  and  fix  his  com- 
pensation as  the  same  was  fixed  by  said 
contract  They  further  state  in  their  answer 
that  they  are  Informed  and  believe  it  to 
be  true  that  a  large  amount  of  personal 
property,  representing  hundreds  of  thousands 
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of  dollars  of  vartona  kinds  of  securities  that 
should  be  listed  In  said  connty,  Is  unlaw- 
fully and  corrtlptly  secrefted>  and  held  from 
the  assessment  roll;  that  many  of  said  se- 
curities are  of  record  in  other  counties  of 
this  state  and  in  other  states,  and  that, 
nnlees  some  one  is  ooployed  to  make  dili- 
gent search  for  such  property,  the  taxes 
thereon  will  be  wholly  lost  Appellant  er- 
cepted  to  so  mnch  of  the  answer  as  set 
np  t^e  intention  of  the  snperrlBor  of  assess- 
ments to  appoint  Manlove  his  deputy,  and 
of  the  county  board  to  approve  the  appoint- 
ment and  fix  the  salary  the  same  as  it  was 
fixed  in  the  contract,  and  the  court  sustained 
the  exception.  The  case  was  heard  at  the 
September  term,  1904^  on  the  bill  and  answer, 
and  a  decree  was  entered  perpetually  en- 
joining the  execution  of  the  contract.  An 
an>eal  was  prosecuted  to  the  'Appellate  Court 
for  the  Second  District,  where  the  decree 
of  the  circuit  court  was  reversed,  and  the 
cause  remanded,  with  directions  to  the  cir- 
cuit court  to  dissolve  the  injunction  and 
dismiss  the  bill.  From  the  judgment  of  the 
Appellate  Court  this  appeal  is  pix>secuted. 

N.  F.  Anderson  and  Henry  Waterman,  for 
appellant.  Charles  E.  Sturtz,  State  Atty., 
and  Searle  &  Marshall,  for  appellees. 

BICES,  3.  (after  stating  the  facts).  The 
appellees,  to  sustain  the  Judgment  of  the 
Appellate  Court,  question  the  right  of  ap- 
pellant, as  a  private  citizen  and  taxpayer, 
to  prosecute  the  bill  in  question,  and,  among 
other  things,  urge  that  because  appellant 
stated  in  his  bill  that  he  was  not  advised 
whether  there  was  property  that  had  been 
omitted  from  taxation,  therefore  he  did 
not  show  that  he  would  be  injured.  We 
have  no  dotabt  of  the  right  of  a  private 
citizen  and  taxpayer  to  enjoin-  the  enforce- 
ment or  execution  of  a  void  contract,  made 
by  a  county  or  any  municipality  In  which 
he  resides  and  pays  taxes,  that  would  af- 
fect the  rights  generally  of  the  taxpayers. 
Under  the  contract  In  question,  there  re- 
mained nothing  to  be  done  except  that  ai>- 
pellee  Manlove  should  enter  upon  the  per- 
formance of  It,  and  when  he  performed  In 
'Whole  or  in  part  and  rendered  an  account 
to  the  county  clerk,  the  latter  is  directed 
by  the  contract  and  order  of  employment 
to  Issue  to  Manlove  an  order  for  the  pay- 
ment of  the  money.  The  contract  did  not 
contemplate  any  further  action  by  the  coun- 
ty board.  In  its  order  of  employment,  the 
Gonnty,  by  its  board  of  supervisors,  recited 
ttat  a  public  necessity  existed  for  the  em- 
ployment of  exiierlenced  and  competent  per- 
sons to  make  diligent  search  for  omitted, 
onassessed,  taxable  property.  We  do  not 
feel  It  necessary  to  enter  into  a  further 
dlscnssion  of  this  phase  of  the  case,  as,  if 
we  shall  conclude  that  this  contract  was 
Told,  then  we  are  not  uncertain  as  to  ap- 
pellant's right  to  maintain  his  bill,  or  the 
vnfflclency  of  the  allegations  thereof. 
7CN.B.— 66 


We  quite  agree  with  appellees  tbat  the 
-correct  rule  as  to  the  powers  of  %  county 
is  announced  In  Wheeler  v.  County  of  Wayne, 
132  111.  589,  24.N.  E.  625,  whete  it  is  thus 
stated  (page  -604  of  U2  111.,  page  626  Of 
24  N.  E.) :  "Counties  can  only  exercise  such 
powers,  first,  as  ai*  .granted  by  express 
words;  seboad,  those  necessarily  or  fairly 
implied  in,  or  Incident  to,  the  powers  ex- 
pressed; and,  third,  those  essential  to  the 
declared  objects  and  purposes  of  the  cor^ 
poratioui  not  simply  convenieDt,  but  liidis- 
pensable.  *  *  *  Of  every  municipal  oor- 
Itoratlon  the  (barter  or  statute  by  which 
It  is  created  is  Its  organic  act  Neither 
'the  corporation  nor  its  officers  Can  do  any 
act,  or  maikfi  any  eontract  or  incur  any  lia- 
bility not  authorized  thereby."  The  powers 
and  duties  of  counties  and  county  boards 
are  declared  and  found  in  sections  22-26, 
c.  34,  Hurd's  Rev.  St  1903.  There  a  county 
is  declared  to  be  a  body  corporate,  and  that 
the  powers  of  the  county  as  a  body  cor- 
porate shall  be  exercised  by  the  board  of 
supervisors.  By.  paragraph  3  of  section  24 
it  Is  provided  that  counties  shall  have  pow- 
er "to  make  all  contracts  and  do  all  other 
acts  In  relation  to  the  property  and  con- 
cerns of  the  county,  necessary  to  the  ^- 
erclse  of  Its  corporate  powers."  By  para- 
graph' 2  of  section  25  It  Is  provided  that 
county  boards  shall  have  power  "to  manage 
the  county  funds  and  county  business,  ex- 
cept as  otherwise  specifically  provided,"  and 
by  paragraph  3,  "to  examine  and  settle  all 
accounts  against  the  county  and  all  accounts 
concerning  the  receipts  and  exx>endltare8  of 
the  county."  These  powers  are  pointed  out 
and  relied  upon  by  appellees  as  authority 
for  a  cbunty  entering  into  the  contract  hete 
complained  of.  It  has  dot  been  pointed 
out  nor  do  we  think  it  can  be,  tbat  tAe 
assessment  of  property  for  taxation,  either 
omitted  or  otherwise,  is  the  business  or  con- 
cern of  a  county,  as  such.  In  counties  un- 
der township  organization,  the  primary  as- 
sessment is  made  by  the  local  assessors 
elected  by  the  people  of  the  township.  ■  Their 
work  is  supervised  by  the  county  treasurer, 
who  by  law  is  made  supervisor  of  assess- 
ments. When  the  Ixioks  are  returned  by  the 
local  assessors,  they  pass-  Into  the  hands 
of  the  board  of  review,  which  in  counties 
of  the  kind  and  class  of  Henry  consists  of 
the  chairman  of  the  board  of  supervisors 
and  two  citizens  of  the  county  to  be  ap- 
pointed by  the  county  Judge.  The  dntlea 
of  the  board  of  review  are  prescribed  by 
statute,  and  the  first  duty  enjoined  upon 
the  board  is  to  "assess  all  property  subject 
to  ai»essment  which  shall  not  have  been 
assessed  by  the  assessors:"  Hurd's  Rev.  St 
1903,  c.  120,  par.  329.  That  provision  has 
'been  examined  and  passed  upon  by  this 
court,'  and  we  have  held  that  since  the  act 
of  1898  the  power  to  list  and  assess  omitted 
property  is  confined  by  law  exclusively  to 
the  board  of  review.    People  ex  rel.  t.  8el- 
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lars,  179  III.  170,  58  N.  E.  545.  When  the 
board  of  review  has  finished  Its  work,  the 
books  are  returned  to  the  county  clerk, 
who  extends  the  taxes,  and  the  only  au- 
thority ■  vested  In  the  county  board  is  to 
levy  taxes  for  comity  purposes,  based  on  the 
assessment  already  made,  and  supervise  the 
levies  made  by  certain  inferior  bodies,  and 
order  the  same  extended  on  the  tax  books 
against  the  assessment  It  has  not  even 
been  suggested  that  the  selection  of  the 
chairman  of  the  county  board  and  bis  deslg- 
Bati6n  as  a  member  of  the  board  of  review 
by  the  Legislature  did  in  the  most  remote 
degree  give  the  board  of  supervisors  author- 
ity over  the  matter  of  assessments;  and 
bis  selection  was  no  recognition  of  the 
authority  of  the  board  of  supervisors  over 
such  matters.  The  broad  contention  is  that 
the  matter  of  taxation  is  a  county  concern, 
and  in  that  connection  it  Is  pointed  out  that 
section  33  of  chapter  34  provides  that  "it 
shall  be  the  duty  of  the  county  boards  of 
each  of  the  counties  of  this  state  to  take 
and  order  suitable  and  proper  measures 
for  the  prosecuting  and  defending  uf  all 
suits  to  be  brought  by  or  against  their  re- 
spective counties,  and  all  suits  which  it 
may  become  necessary  to  prosecute  or  de- 
fend to  enforce  the  collection  of  all  taxes 
charged  on  the  state  assessment"  The  last 
provision  of  that  section  would  seem  to 
refute,  rather  than  support,  the  contention 
of  appellees.  If  it  can  have  any  significance, 
it  is  a  clear  recognition,  if  not  declaration, 
on  the  part  of  the  Legislature  that  the 
county  is  not  concerned  in  the  matter  of 
taxes  until  they  are  charged  on  the  state 
assessment  It  will  readily  be  conceded 
that  there  is  a  wide  distinction  between 
taxes  charged  on  an  assessment  .and  the 
making  of  an  assessment  Itself,  and  while 
it  is  true  that  unpaid  taxes  are  an  asset 
of  the  county,  the  taxes  that  are  to  arise 
upon  an  assessment  not  ntade  cannot  be 
said  to  be  an  asset  of  any  sort,  and,  unless 
it  can  be  ,sald  that  the  matter  of  assess- 
ment is  a  concern  of  the  county,  it  is  mani- 
fest that  the  contract  under  consideration 
cannot  be  sustained- 
It  Is  conceded  by  the  appellees  that  the 
question  now  under  consideration  has  not 
before  been  passed  upon  by  this  court,  and 
GUlet  V.  Logan  County,  67  111.  256;  County 
of  Franklin  v.  Layman,  145  IlL  138,  33  N.  B. 
10»4;  Ottawa  Gaslight  Co.  v.  People,  138  111. 
336,  27  N.  B.  824,  and  Barnard  &  Co.  v. 
County  of  Sangamon,  190  111.  116,  60  N.  B. 
109— are  cited  and  relied  upon  by  appellees 
as  being  analogous  to  the  CAse  before  us.  We 
are  unable  to  say  that  any  of  them  have  any 
application.  The  power  to  sue  and  be  sued 
is  conferred  upon  counties,  and  Glllet  v. 
Logan  County,  supra,  simply  holds  that  a 
county  may  employ  counsel  to  procure  evi- 
dence in  defense  of  a  contemplated  suit 
against  the  county  in  relation  to  its  bonds. 
County  of  Franklin  t.  Layman,  supra,  sus- 


tains the  employment  of  oonnsel  In  a  case 
involving  the  validity  of  the  bonds  of  the 
county.  The  action  against  the  Ottawa  Gas- 
light Company  was  to  collect  a  delimiaent 
tax  that  bad  been  charged  on  an  assessment, 
and  Barnard  &  Co.  v.  County  of  Sangamon, 
supra,  simply  involves  the  authority  of  the 
board  to  furnish  books  and  blanks  to  the 
county  clerk's  office  under  paragraph  3,  i  26, 
a  34,  Hurd's  Rev.  St  1903,  above  referred  to. 
lu  fact,  each  of  these  cases  has  its  founda- 
tion in  the  iwwers  expressly  granted  by  the 
statute. 

Appellees  cite  four  cases  from  Indiana 
which  do,  in  a  general  way,  sustain  tbeir 
contention.  The  cases  so  relied  upon  are 
Fleener  v.  Lltsey  (Ind.  App.)  66  N.  E.  82. 
Garrigus  v.  Board  of  Commissioners  (Ind. 
Sup.)  60  N.  B.  948,  City  of  Richmond  v. 
Dickenson  (Ind.  Sup.)  58  N.  B.  260.  ano 
Board  of  Commissioners  v.  Dickinson  (Ind. 
Sup.)  53  N.  B.  929.  These  cases  arise  upon 
a  peculiar  statute  of  that  state,  which  reads : 
"The  board  of  commissioners  sliall,  unless 
In  cases  of  Indispensable  public  necessity  to 
be  found  and  entered  of  record  as  part  of  its 
orders,  make  no  allowance  not  specifically  re- 
quired by  law  to  any  county  auditor,  clerk, 
assessor,  sheriff  or  treasurer,  either  directly 
or  indirectly,  or  to  any  clerk,  deputy,  bailiff 
or  any  employ^  of  such  officer;  nor  shall 
they,  except  in  cases  above  provided,  employ 
any  person  to  perform  any  duty  required 
by  law  of  any  officer  or  for  any  duty  to  be 
paid  by  commission  or  percentage.  •  •  • 
If  it  be  found  necessary,  and  so  entered  of 
record,  to  employ  any  person  to  render  any 
service,  as  contemplated  lu  this  section,  as  a 
public  necessity,  the  contract  for  such  em- 
ployment shall  be  spread  of  record  in  said 
court,  and  for  such  service  rendered  tbe 
claimant  shall  file  his  account  in  said  court 
ten  days  before  the  beginning  of  the  term, 
and  any  taxpayer  shall  have  tbe  right  to 
contest  the  claim."  Under  this  statute,  tbe 
commissioners  of  Park  county  employed 
Fleener  and  another,  and  made  a  contract 
somewhat  similar  to  the  one  before  us.  When 
the  bill  was  presented  for  the  BerTlce& 
Lltsey,  as  a  taxpayer,  objected.  Tbe  court 
held  that  the  duty  to  search  for  omitted  prop- 
erty was  not  cast  upon  any  officer,  and  tbat 
under  tbe  provisions  of  the  above  statute 
the  county  commissioners  were  antliorized  to 
employ  a  person  by  making  the  declaration 
of  record  that  an  Indispensable  public  neces- 
sity required  It  The  Fleener  Case,  the  Gar- 
rigus Case  and  Board  of  Comnilsslon»s  v. 
Dickinson  are  each  predicated  upon  that 
statute.  City  of  Richmond  v.  Dickoison 
holds  that,  under  the  law  relating  to  tbe 
powers  of  cities  and  villages,  the  city  of  Rich- 
mond had  power  to  make  a  similar  contract 
for  a  similar  purpose.  This  last  case  Il- 
lustrates what  seems  to  us  a  very  serious 
objection  to  admitting  the  contention  of  ap- 
pellees in  the  present  case.  There  is  Jnst 
as  much  authority  under  onr  law  for  every 
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city,  achool  district,  townsbip,  aad  otliex 
minor  municipality  in  a  county  to  employ 
a  "tax  ferret,"  as  those  persons  who  engage 
In  that  business  are  termed,  as  there  is  tor 
a  county  to  do  so ;  and  Indiana  haa  practically 
gone  to  that  extent  It  la  sufficient  to  say 
that  we  have  read  the  Indiana  cases,  and 
do  not  agree  with  the  reasoning  further  than 
as  It  is  applied  to  the  powers  under  their 
statute,  and  that  the  case  la  wholly  inap- 
plicable to  the  case  before  us.  In  this  state, 
by  our  statute,  the  board  of  review  is  ex- 
pressly and  by  mandatory  language  required 
to  assess  property  that  has  not  been  assessed 
by  the  local  assessors.  We  have  held  in 
People  T.  Sellars,  supra,  the  langauge  there 
used  refers  to  and  means  omitted  property, 
and  that  the  duty  to  assess  such  property. 
Is  cast  upon  the  board  of  review,  and  that 
local  or  township  assessors  no  longer  bare 
that  authority.  Appellee  Smith  was  the 
county  treasurer,  and,  as  such,  was  the 
8ui>er'vlsor  of  assessments  of  the  coimty ;  but 
bis  supervision  was  wholly  confined  to  the 
township  assessors.  He  had  no  superyision 
over  the  board  of  review,  and  so  much  of 
tbe  answer  as  stated  that  It.  was  his  in- 
tention to  appoint  appellee  Manlove  his  dep- 
tity,  and  the  intention  of  tbe  county  board 
to  confirm  the  appointment,  and  fix  the  salary 
as  agreed  upon  in  the  contract  here  In  con- 
troversy, was  properly  stricken,  because  as 
supervisor  of  assessments  Smith  had  noth- 
ing to  do  with  the  question  of  omitted  prop- 
erty, nor  could  any  one  acting  as  his  deputy 
be  given  greater  power  or  authority  than 
bad  the  chief  officer,  the  supervisor. 

We  do  not  yield  our  consent  to  the  prop- 
osition or  contention  that  no  officer  or  body 
of  officers  is  charged  with  the  duty  of  hunting 
and  assessing  omitted  property,  but  take  the 
view  that  that  duty  Is  cast  upon  the  board  of 
review ;  and  If  its  members  refuse  to  perform 
It,  they  could  be  compelled  to  do  so  by  action 
at  la^,  and  would  be  guilty  of  misfeasance 
in  office  If  they  had  knowledge  and  failed  to 
do  so.  The  statute  having  designated  the 
proper  officers  for  the  discharge  of  this  duty, 
and  having  charged  them  therewith,  and  pro- 
vided for  the  compensation  they  shall  re- 
ceive, we  do  not  think  the  county,  in  the  ab- 
sence  of  any  specific  grant,  had  power  to 
enter  into  the  contract  with  Manlove.  If  it 
should  be  conceded  that  the  statute  does  not 
require  the  board  of  review  to  hunt  for  and 
endeavor  to  discover  secreted  omitted  prop- 
erty for  taxation,  we  would  still  adhere  to 
our  position  that  the  county,  in  the  absence 
of  a  grant  of  power  to  do  so,  would  have  no 
authority  to  make  the  contract  In  question. 
Such  situation  might  well  be  deplored,  and 
the  necessity  be  apparent  for  a  law  charging 
some  person  or  persons  specifically  with  the 
duty,  or  aut^orizing  the  county. board  or  some 
competent  authority  to  employ  persons  ca- 
pable of  such  work;  but,  if  such  should  be 
the  case.  It  would  be  a  suitable  matter  to  call 


to  tbe  attention  of  the  legislative  department, 
and  cannot  be  reached  by  the  unautborleed 
action  of  ootmty  boards  or  other  local  govern- 
mental bodies,  who  bave  no  such  powers 
granted  them.  This  question  has  been  before 
the  courts  of  Minnesota  (Grannis  v.  Board  of 
Commissioners,  83  N.  W.  495),  North  Dakota 
(Storey  v.  Murphy,  81  N.  W.  23),  California 
(House  V.  Los  Angeles  County,  37  Pac.  796), 
and  Nebraska  (Platte  County  v.  Gerrard,  11 
N.  W.  298),  and  in  each  instance  the  court 
has  held  against  the  power  of  a  county  board 
or  county  commisloners  to  make  such  a  .con- 
tract We  regard  the  case  of  Grannis  v. 
Board  of  Commissioners,  supra,  as  being  on 
all-fours  with  tbe  case  at  bar,  for  tbe  reason 
that  the  language  of  the  statute  of  Minne- 
sota giving  power  to  the  board  of  commissiou- 
ers  seems  to  be  Identical  with  tbe  language 
of  our  statute  .granting  powers  to  tbe  board 
of  supervisors,  viz.,  "to*  make  all  contracts 
and  do  all  other  acts  In  relation  to  the  prop- 
erty and  concerns  of  tbe  county  necessary  to 
its  corporate  powers."  That  section  was  in- 
voked there  as  here,  and  held  to  have  no 
application.  In  that  case,  aft^r  announcing 
the  principle  that  counties  can  only  exercise 
such  powers  as  are  expressly  granted  them 
by  the  Legislature,  or  fairly  implied  as  neces- 
sary to  the  exercise  of  tbe  powers  expressly 
granted,  the  court  proceeds  (page  496) : 
"The  power  of  taxation  belongs  exclusively 
to  tbe  state.  And  with  respect  to  tbe  levy, 
assessment  and  collection  of  taxes,  counties, 
as  sucb,  or  their  agents,  tlie  board  of  commis- 
sioners, have  no  authority  whatever.  The 
Legislature  has  provided  officers  whose  duty 
it  is  to  levy  all  taxes,  officers  to  cause  all 
property  to  be  properly  assessed  and  placed 
upon  the  tax  rolls,  and  officers  for  the  collec- 
tion of  such  taxes.  Tbe  county  commission- 
ers, as  agents  and  officers  of  the  coimty,  have 
no  authority  or  control  over  any  of  those 
officials  with  respect  to  the  performance  of 
their  duties.  Tbey  act  Independently  of  sucb 
commissioners,  and  are  responsible  to  tbe 
state  for  the  faithful  discbarge  of  their  du- 
ties. It  is  true  that  the  county  is  interested 
and  concerned  in  the  matter  of  the  collection 
of  taxes.  Its  revenues  are  chiefly  derived 
therefrom,  and  it  is  intportant  to  it,  and  to 
tbe  state  as  well,  that  all  property  properly 
taxable  pay  its  Just  share  and  proportion  of 
tbe  public  burdens.  But  the  county  is  not 
charged  with  the  duty  of  seeing  after  It  that 
all  sucb  property  is  assessed  and  placed  upon 
tbe  tax  rolls.  Other  officials,  acting  in- 
dependently of  the  county,  are  charged  with 
the  performance  of  such  duties,  and  tbey 
alone  are  responsible  therefor.  The  matter 
of  imearthlng  and  discovering  property  which 
has  escaped  taxation  Is  not  only  not  neces- 
sary to  the  exercise  of  tbe  corporate  powers 
of  a  county,  but  is  beyond  its  express  or  im- 
plied authority.  The  doctrine  of  ultra  vires 
is  held  and  applied  more  strictly  to  the  acts 
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of  municipal  bodies  thAn  to  a  private  corpora- 
tJoo." 

We  tUnk  the  decree  of  the  drcalt  coart 
was  right,  and  that  the  Appellate  Ooart  erred 
in  reversing  it  The  judgment  of  the  Appel- 
late Corat  1b  reversed,  and  the  decree  of  the 
circuit  court  la  affirmed. 

Jodgment  reversed. 


<n8  111.  481) 

KLAWANSKI   et   al.  t.  PEOPLE. 

(Sapreme  Conrt  ef  Illinois.    Dec.  20,  1905.) 

1.  Ceimiwai  Lavt— OBJKcrioNS  TO  Indictment 
— Waiveb. 

Where  on  Indictment  charges  no  criminal 
offense,  or  is  otherwise-  fatally  defective,  it  may 
tie  attaclced  on  writ  of  error,  though  accused 
pl<teded  guilty  thereto. 

[Ed.  Note. — For  cases  in  point,  see  TOL  15, 
Cent  Dig.  Criminal  Law,  (  2^.} 

2.  FOBOERT— Thxatek    Pass— iNDICniXNT. 

An  indictment  nuder  Cr.  Code,  {  1(% 
(Hnrd's  Rev.  St  1003,  p.  635,  c.  38),  malcinK 
it  an  offense  to  forge  a  theater  pass,  must  allege 
tliat  on  the  date  for  which  the  pass  was  given 
there  was  an  entertainment  for  which  a  con- 
sideration waa  required,"  in  accordance  with  the 
statute. 

3.  Saub. 

An  indictment  nnder  Cr.  Code,  |  105 
(Hurd's  Rev.  St  1003,  p.  635,  c.  38),  for  for- 
ging a  theater  pass,  must  allege  tliat  the  person 
whose  name  was  forged  had  authority  to  issue 
such  pass,  and  also  allege  who  would  tie  de- 
franded  by  such  issuance,  and  it  is  insufficient 
that  the  name  of  the  party  to  tie  defrauded  ap- 
pears in  the  copy  of  the  pass  set  out  in  the 
indictment  with  the  words  "Sole  Prop.,"  and 
that  the  name  of  the  person  issuing  it  appears 
in  such  copy  preced»d  by  the  words  "Adv. 
Agent" 

[Ed.  Note. — For  cases  in  point,  see  vol.  23, 
Cent.  Dig.  Forgery,  §§  77-81.] 

Willcin,  Hoggs,  and  Hand,  JJ.,  dissenting. 

Error  to  Criminal  Cotirt,  Cook  Countjr;  W. 
M.  McEwen,  Judge. 

James  Klawanski  and  Walter  Council 
were  convicted  of  forgery,  and  bring  error. 
Reversed. 

Catittvell  ft  Erbstein  and  Charles  P.  R. 
Macaulay,  for  plaintiffs  in  error.  William  H. 
Stead,  Atty.  Oen.,  and  John  J.  Healy,  State's 
Atty.,  for  the  People. 

RICKS,  J.  Plaintiffs  In  error,  James 
Clawanskl  and  Walter  Council,  were  indict- 
ed In  the  criminal  court  of  Cook  county 
for  forging  and  uttering  as  true  and  genuine 
a  certain  false  and  counterfeited  complimen- 
tary theater  pass,  with  intent  to  defraud,  etc. 
Upon  being  arraigned  they  pleaded  guilty 
and  were  each  sentenced  to  the  penitentiary. 
After  sentence  they  moved  in  arrest  of  judg- 
ment, and  the  court  overruled '  the  same. 
This  writ  of  error  is  sued  out  to  review  the 
record  of  that  proceeding. 

But  two  questions  are  raised :  First,  as 
to  the  sufficiency  of  the  indictment;  second, 
whether  the  eufflclency  of  the  indictment 
can  be  nrged  for  the  first  time  after  plea 


of  guilty.  Both  counts  of  the  indictment 
are  substantially  the  same,  and  charge,  in 
substance,  as  follows: 
'  "The  grand  Jurors  •  •  •  present  tbat 
one  James  Klawanski  and  one  Walter  Conn- 
cll  *  *  *  on  December  21,  1004^  In  said 
connty  of  Cook,  in  the  state  of  lUinols.  did 
feloniously,  fraudulently  and  falsely  make, 
forge  and  counterfeit  a  certain  complimen- 
tary theater  pass,  which  said  false,  forged 
and  connterfeit  complimentary  theater  pass 
Is  In  the  words  and  figures  following,  to  wit: 

"  'McVicker's  Theatre 
"  'Jacob  Litt  Bole  Prop.       Sol.  Litt  Bus.  Mgr. 
'« 'Admit  Tw»— Date  Dee.  21 1904. 

Order  Nai.344. 

"  'On  Account 

"  'Notice.  This  Is  a  complimentaiy  pass,  giv- 
en in  consideration  for  displaying  our  adveiv 
tisement  at  the  atioviB  numlier,  and  the  manage- 
ment  reserves  the  right  to  refuse  admiasioo  if 
presented  by  any  objectionable  person,  and 
positively  not  good  if  bought  or  sold  or  misused 
m  any  manner. 

"'Adv.  Agent  James  Batlet' 

— ^with  Intent  then  and  there  to  prejudice, 
damage  and  defraud  Jacob  Litt;  and  the 
grand  jurors  aforesaid,  upon  their  oaths 
aforesaid,  do  say  that  by  reason  of  the  prem- 
ises aforesaid  the  said  James  Klawanski 
and  the  said  Waiter  Council  are  deemed 
guilty  of  torgery  contrary  to  the  statute  and 
against  the  peace  and  dignity  of  the  same 
people  of  the  state  of  Illinois." 

The  statute  governing  the  offense  charged 
in  section  105  of  the  Criminal  Code  (Hnrd's 
Rev.  St  1003,  p.  635,  c.  38),  which,  so  far 
as  Is  material  to  this  case,  is  as  follows: 
"Every  person  who  shall  falsely  make,  alter, 
forge  or  connterfeit  any  •  •  •  ticket  or 
pass  •  •  •  for  the  admission  of  any  per- 
son to  any  entertainment  for  which  a  con- 
sideration Is  required,  •  •  •  shall  be  Im- 
prisoned in  the  penitentiary  not  less  ttian 
one  year  nor  more  than  fourteen  years," 
The  complimentary  ticket  was  good  only 
for  Decemtier  21,  1904.  The  statute  reads, 
"to  any  entertainment  for  which  a  consid- 
eration is  required."  Certainly  a  court  could 
not  take  judicial  notice  of  the  fact  that  a 
consideration  was  required  for  the  admit- 
tance of  persons  on  the  night  of  December 
21,  1904,  for  an  entertainment.  Managers 
and  owners  of  theaters  have  various  kinds 
of  entertainments  for  which  tickets  are  is- 
sued, where  no  fee  is  charged  for  admit- 
tanca  Frequently  theaters  are  used  for  ttie 
purpose  of  political  and  religious  meetings, 
for  which  no  fee  is  charged  for  admittance, 
and  yet  the  parties  managing  the  entertain- 
ment, whatever  it  may  lie,  might  issue  tick- 
ets, and  no  person  would  t)e  allowed  to  enter 
the  hall  without  first  presenting  a  ticket 
issued  by  the  managers  or  persons  in  charge. 
Nor  is  any  averment  made  In  the  Indictment 
with  refereiice  to  Jacob  Litt  or  James  Ba- 
tles,  as  to  who  they  are.  It  is  not  shown 
by  any  averment  in  the  indictment,  except 
that  Jacob   Litfs   name  appears   as   sole 
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proprietor  on  the  Mc'HcIcer  stationery,  np* 
on  which  the  pass  was  written,  llils  is 
not  sufficient  to  inform  a  person  as  to  who 
Jacob  Litt  is  or  in  what  capacity  be  was 
acting.  He  might  have  been  the  sole  propri- 
etor of  the  theater  and  yet  not  be  the  per- 
son in  charge  and  managing  the  theater  and 
who  would  actually  be  defrauded.  Nor  is 
there  any  averment  that  James  Batles  bad 
authority  to  issue  complimentary  tickets  for 
entertainments  at  the  theater,  and  unless  he 
had  anthorlty  to  Issue  such  complimentary 
tickets  It  certainly  would  not  be  forgery  to 
attach  his  name  to  the  supposed  pass.  With- 
ont  such  averments  we  are  unable  to  see 
how  the  Indictment  could  be  held  to  be  good. 

As  to  the  second  proposition,  that  the  sof- 
fldency  of  the  indictment  cannot  be  urged 
after  a  plea  of  guilty,  we  see  no  good  rea- 
son why  advantage  cannot  be  taken  of  a 
bad  Indictment  upon  writ  of  error  after  judg- 
ment of  the  court,  the  same  as  could  ad- 
vantage be  taken  of  a  bad  declaration  or 
faulty  bill  in  equity;  and,  while  in  salts 
at  law  a  verdict  will  aid  a  defective  state- 
ment of  a  good  cause  of  action,  yet  the  ver- 
dict will  not  aid  a  statement  of  a  defective 
cause  of  action.  Chlcago»&  Alton  Railroad 
Co.  V.  Clausen,  173  111.  100,  50  N.  B.  680. 
And  Judgments  at  law  or  decrees  in  equity 
can  be  taken  advantage  of  after  a  Judgment 
or  decree,  if  a  defective  cause  of  action  is 
stated  and  is  not  sufficient  to  sustain  a  judg- 
ment or  decree.  The  Indictment  is  the  foun- 
dation for  the  judgment  of  the  court  in  a 
criminal  proceeding,  the  same  as  a  declara- 
tion or  bill  in  equity  in  a  civil  action.  Be- 
sides, as  is  said  in  1  Bishop's  New  Criminal 
Procedure,  S  795:  "The  effect  of  a  plea  of 
guilty  is  a  record  admission  of  whatever  Is 
-well  alleged  in  the  indictment  If  the  lat- 
ter is  insufficient  it  confesses  nothing."  By 
a  plea  of  guilty  the  accused  simply  confesses 
that  he  Is  guilty  in  manner  and  form  as  char- 
ged in  the  Indictment,  if  the  Indictment 
charges  no  criminal  offense,  or  is  otherwise 
fatally  defective,  It  may  be  subsequentiy 
attacked  on  that  ground.    12  Cyc.  353. 

We  are  of  the  opinion  that  without  the  al- 
legation in  the  indictment  "to  any  entertain- 
ment for  which  a  consideration  is  required," 
or  its  equivalent,  the  indictment  did  not  state 
a  cause  of  action  against  the  plaintiffs  in 
error,  and  being  of  the  opinion  that  the  in- 
dictment is  otherwise  faulty  as  above  stated, 
it  was  not  sufficient  upon  which  to  enter  a 
Judgment  And  as  we  are  of  the  opinion  that 
advantage  can  be  taken  of  a  bad  indictment 
after  a  plea  of  guilty,  the  judgment  of  the 
lower  court  must  necessarily  be  reversed 
and  remanded,  with  instructions  to  discharge 
the  plaintiff  in  error. 

Reversed'  and  remanded. 

WILKIN,  BOGG8,  and  HAND,  JJ,  dis- 
sent 


(218  111.  485) 

STARR  V.  WILLOUGHBX  et  aL 

(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Wiu*  —  ConsTBuoTioH,  —  iNiEMTion  or 
Testatob. 

Although  the  law  favors  the  vesting  of  es- 
tates, yet  where  the  entire  will  clearly  shows 
an  intenti(«  on  the  part  of  testator  to  postpone 
the  vesting  of  his  estate  until  the  period  of  dis- 
tribution, such  intention  will  be  eSectuated. 

(Ed.  Note. — ^For  cases  in  point,  see  vol.  49, 
Cent  Dig.  WUls,  H  1461-1463.] 

2.  SA.inB— VxsTiNa  or  Estates— Tntx  or  Dis- 

TBIBIJTION. 

Where  a  will  provides  for  the  sale  of  testa- 
tor's real  estate  as  soon  as  practicable,  and  the 
division  of  the  proceeds  among  such  children 
"as  may  be  living  at  that  time,"  the  children 
take  no  vested  interest  of  the  proceeds  of  sale 
until  the  time  of  distribution. 

8.  GONVKBSIOir— -DiBBOTIONS  IH  Whx. 

Where  a  will  provides  for  the  sale  of  real 
estate  and  the  distribution  of  the  proceeds,  the 
real  estate  will  be  deemed  as  converted  into 
money. 

[Ed.  Note. — For  cases  in  noint  see  vol.  11, 
Cent.  Dig.  Conversion,  §  80,1 

4.  Saick— Reconvxbsion. 

Where  a  will  provides  for  a  conversion  of 
testator's  land  into  money  for  the  distribution 
of  proceeds  among  devisees,  all  the  devisees 
must  concur.  In  order  to  effect  a  reconversion  of 
the  money  into  land,  by  electing  to  take  tlie  land 
instead  ot  the  money. 

UM,  Note. — For  cases  in  point,  see  vol.  11, 
Cent  Dig.  Conversion,  K  67,  70.] 

5.  Executors— Power  or  Sale— Rev ocatioh. 

An  order  settling  an  estate  and  dischareing 
tlie  executor  does  not  revoke  a  power,  vested  in 
the  executor  by  the  will,  to  sefl  testator's  land 
as  soon  as  practicable,  and  distribute  the  pro- 
ceeds. 

6.  Same— Dibchaboe   or  EhcECtrroB— E^etect. 

An  order  settling  an  estate,  discharging  the 
executor,  and  approving  his  report  closes  the 
executor  s  account  only  up  to  the  time  the  re- 
port is  approved,  and  is  void  as  to  unsettled 
matters. 

Appeal  from  Circuit  Court  St  Clair  Coun- 
ty; R.  D.  W.  Holder,  Judge. 

Bill  by  James  A.  Willoughby  and  others 
against  Charles  A.  Starr  and  others.  From 
the  decree  rendered,  defendant  Charles  A. 
Starr  appeals.    Affirmed. 

Keefe  &  Sullivan,  for  appellant  R.  W. 
Ropiequet  (James  M.  Dill,  guardian  ad  litem), 
for  appellees. 

HAND,  J.  William  B.  Willoughby  died 
testate  ou  the  18th  day  of  July,  1897,  leaving, 
him  surviving,  James  A.  Willoughby,  William 
H.  Willoughby,  Mary  J.  Willoughby,  and  Ida 
May  Willoughby  as  his  children  and  sole 
heirs  at  law.  By  the  first  paragraph  of  his 
will  he  devised  certain  lands  to  his  wife, 
Jane  Willoughby,  during  her  natural  life;  by 
the  second  paragraph  he  devised  certain  other 
lands  to  James  A.  Willoughby  and  his  chil- 
dren, and  the  remaining  paragraphs  of  the 
will  read  as  follows: 

"Third — ^As  soon  as  practicable  after  my 
decease  I  direct  that  all  other  real  estate 
owned  by  me  not  mentioned  In  the  first  and 
second  clauses  of  this  will  be  sold  by  my 
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executors  hereinafter  named,  and  tbe  pro- 
ceeds thereof,  together  with  the  proceeds  of 
any  personal  property  that  t  may  have,  and 
any  money,  right  and  credit  to  me  belonging, 
disposed  of  as  follows:  First,  a  sum  not  to 
exceed  $1600  to  be  Invested  In  the  purchase 
of  a  residence  In  Lebanon,  Illinois,  for  the  use 
of  my  wife,  Jane  WHloughby,  so  long  as  she 
lives  and  remains  my  widow;  second,  the 
balance  to  be  divided  among  such  of  my  chil- 
dren as  may  be  living  at  that  time,  and  sur- 
viving descendants  of  children,  In  case  any  of 
my  children  may  have  died  leaving  children 
or  descendants  of  children  then  surviving  and 
living  at  that  time,  the  descendants  of  chil- 
dren to  take  per  stirpes;  but  in  the  distribu- 
tion under  this  clause  I  charge  my  son  Wil- 
liam H.  WiUoughby  with  $5546,  he  to  get 
nothing  under  this  clause  except  In  tbe  ex- 
cess after  the  three  other  shares  have  reached 
the  sum  with  which  I  herein  charge  him. 

"Fourth — ^During  the  continuance  of  the 
estate  of  my  wife,  Jane  Wllloughby,  In  the 
lands  described  in  tbe  first  clause  of  this  will 
and  In  the  house  directed  to  be  purchased  for 
her  In  the  third  clause  of  this  will,  I  direct 
that  she  pay  tbe  taxes  thereon  and  repairs 
on  said  house. 

"Fifth — On  the  re-marrlage  or  death  of  my 
wife,  Jane  WiUoughby,  the  lands  described 
In  the  first  clause  of  this  will  and  the  bouse 
directed  In  the  third  clause  of  this  will  to 
be  purchased  tor  her  use  so  long  as  she  lives 
and  remains  my  widow,  shall  be  sold  by  my 
executor  hereinafter  named  and  the  proceeds 
thereof  distributed  In  the  manner  provided 
for  the  distribution  under  the  third  clause  of 
this  will,  and  in  this  distribution  my  said 
son  William  H.  Wllloughby  win  be  charged 
with  any  deficiency  of  said  $5546  that  his 
share  of  said  distribution  under  the  third 
clause  of  this  will  fails  to  meet. 

"Sixth  and  lastly — ^I  hereby  nominate  and 
appoint  my  son  James  A.  Wllloughby  and  my 
daughter  Ida  May  Wllloughby,  my  only  chil- 
dren residing  in  this  county,  executor  and 
executrix  o^  this  my  last  will  and  testament, 
directing  that  they  shall  not  be  required  to 
give  bond,  revoking  any  former  wills  by  me 
made  and  ratifying  and  confirming  this  and 
none  other  to  be  my  last  will  and  testament." 

James  A.  WiUoughby  and  Ida  May  Wll- 
loughby qualified  as  executor  and  executrix 
and  subsequently  Ida  May  Wllloughby  inter- 
married with  Charles  A.  Starr,  by  whom  she 
had  two  children,  Ida  Mary  and  Ora  Adella, 
who  were  minors,  and  who  were  represented 
In  this  litigation  by  James  M.  Dill,  their 
guardian  ad  litem.  Ida  May  Starr  died 
testate  on  September  20,  1904,  leaving,  her 
surviving,  her  husband,  Charles  A.  Starr,  and 
said  children,  Ida  Mary  and  Ora  Adella.  By 
her  will  she  devised  to  her  husband,  Charles 
A.  Starr,  her  entire  estate.  At  the  date  of 
the  death  of  Ida  May  Starr,  the  lands  of  Wil- 
liam E.  Wllloughby  mentioned  in  paragraph 
3  of  his  will  remained  unsold,  and  the  ques- 
tion having  been  raised  as  to  the  power  of 


Jatnes  A.  Wllloughby  to  sell  and  convey  said 
lands  as  surviving  executor,  and  as  to  wh(»n 
tbe  proceeos  arising  from  a  sale  of  tbe  lands 
should  go  in  case  of  a  sale  by  the  executor, 
James  A.  Wllloughby,  personally,  and  as  ex- 
ecutor of  William  E.  WUloughby,  deceased, 
W^llliam  H.  Wllloughby  and  Mary  J.  Keith, 
formerly  Mary  J.  Wllloughby,  filed  a  bill  in 
chancery  in  the  circuit  court  of  St  Clair  coim- 
ty  for  the  construction  of  the  will  of  William 
E.  Wllloughby,  deceased,  and  to  obtain  a  sale 
of  the  premises  mentioned  in  paragraph  3  of 
the  will.  All  of  the  parties  In  Interest  other 
than  the  complainants  were  made  parties 
defendant  Answers  and  replications  were 
filed,  and  tbe  court  entered  a  decree  directing 
James  A.  WiUoughby,  as  sole  surviving  ex- 
ecutor, to  sell  said  premises,  and  decreed  that 
Charles  A.  Starr  took  no  Interest  in  the  pro- 
ceeds of  said  sale  under  the  win  of  bis  de- 
ceased wife,  Ida  May  Starr,  but  decreed  that 
the  Interest  represented  by  Ida  May  Starr  In 
her  father's  estate,  and  which  would  have 
gone  to  h^  had  she  survived  the  date  of  sale 
of  said  premises  and  the  distribution  of  the 
proceeds  of  such  sale,  be  paid  to  said  Ida 
Mary  and  Ora  Adella,  her  children,  and 
Charles  A.  Starr  has  prosecuted  an  appeal  to 
this  court  to  reverse  said  decree. 

Three  principal  contentions  are  made  in 
this  case  as  grounds  of  reversal: 

First  It  Is  contended  that  under  the  wUl  of 
William  E.  WiUoughby,  deceased,  Ida  May 
Starr  took  a  vested  Interest  in  tbe  premises, 
or  the  proceeds  arising  from  a  sale  thereof, 
mentioned  in  paragraph  3  of  said  wUl,  and 
that  said  Interest  passed  to  Charles  A.  Starr 
as  her  sole  devisee.  This  contention  involves 
a  consideration  of  paragraphs  3  and  5  of  tbe 
will  of  William  E.  Wllloughby,  deceased.  We 
think  it  clear  from  the  language  used  In  these 
paragraphs  that  the  testator  Intended  his  ex- 
ecutors should  hold  said  lands  in  trust  for  tbe 
benefit  of  his  children  until  said  lands  should 
be  converted  into  money  by  the  executors  by 
a  sale,  and  that  he  Intended  that  neithw  ot 
his  children  should  take  any  Interest  in  said 
lands  prior  to  a  sale.  Such  being  the  mani- 
fest intention  of  the  testator,  and  tbe  lands 
not  having  been  sold  prior  to  the  death  of 
Ida  May  Starr,  she  had  no  Interest  In  said 
lands  at  the  date  of  her  death,  and  hence  her 
husband,  Charles  A.  Starr,  took  no  interest 
therein  through  her  will,  but  the  Interest  In 
said  lands  represented  by  Ida  May  Starr, 
upon  the  sale  of  the  premises  under  the  will 
of  William  E.  WUloughby,  deceased,  will  pass 
to  tbe  children  of  Ida  May  Starr,  deceased 
The  first  clause  of  paragraph  3  provides,  as 
soon  as  practicable  after  the  death  of  William 
E.  WUloughby,  the  real  estate  In  question 
shall  be  sold  by  his  executors,  and  tbe  pro- 
ceeds thereof  disposed  of  in  tbe  following 
maimer:  The  sum  of  $1,500  was  to  be  in- 
vested in  a  home  for  Mrs.  Jane  WUloughby, 
and  the  balance  was  to  be  divided  among  such 
of  his  children  "as  may  be  living  at  that  time, 
and  surviving  descendants  of  children,  in  case 
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any  of  my  children  may  have  died  leaving 
cliildren  or  descendants  of  cliildren  ttien  sur- 
viving and  living  at  tbat  time."  It  is  clear 
the  words  "ilving  at  that  time"  refer  to  the 
time  of  sale,  and  not  to  the  time  of  the  death 
of  the  testator.  While  it  is  true  that  the  law 
favors  the  vesting  of  estates,  still  where  It  is 
clear,  from  a  reading  of  the  entire  will,  that 
the  testator  intended  to  postpone  the  vesting 
of  an  estate  until  the  period  of  distribution 
has  arrived,  that  intention  will  be  carried  out 
Johnson  t.  Askey,  190  lU.  58,  60  M.  E.  76.  In 
People  ▼.  Jennings,  44  111.  488,  the  testator 
provided  his  real  estate  should  be  sold  by  his 
executor  as  soon  after  his  heath  as  conven- 
ient, and  the  proceeds  thereof,  after  the  pay- 
ment of  his  debts,  funeral  expenses,  etc., 
should  be  equally  divided  among  his  four 
children,  and  in  case  of  the  death  of  a  child, 
the  child  or  children  of  the  deceased  child 
should  take  the  share  of  the  parent.  One  of 
the  children  died  before  the  land  was  con- 
verted into  money,  leaving  a  widow  and 
cliildren,  and  it  was  held  that  the  deceased 
child  took  no  vested  Interest  in  the  parent's 
estate,  and  that  the  interest  which  It  repre- 
sented In  its  parent's  estate  upon  the  sale  of 
the  land  went  to  the  children  of  the  deceased 
child,  and  that  the  widow  of  the  deceased 
cblld  took  no  Interest  therein.  In  Banta  ▼. 
Boyd,  118  111.  186,  8  N.  B.  671,  the  testator 
directed  his  estate,  both  real  and  personal,  to 
be  converted  into  money  by  his  executors,  and 
devised  the  same  to  certain  of  his  relatives, 
but  provided  in  the  event  of  the  death  of 
either  of  said  relatives  the  share  of  the  de- 
ceased relative  should  be  paid  to  bis  or  her 
(^spring.  It  was  there  held  the  property  was 
not  devised,  but  only  its  proceeds  when  con- 
verted Into  money,  and  that  the  relatives 
named  in  the  will  took  no  vested  interest  in 
bis  estate  before  the  arrival  of  the  period  of 
distribution,  and  that  in  case  of  the  death  ot 
a  relative  named  in  the  will  before  the  period 
of  distribution  arrived,  the  share  represented 
by  the  deceased  relative  went  to  hla  or  her 
children,  if  any,  and  if  such  relative  left  no 
child  or  children  the  legacy  lapsed.  To  the 
same  effect  is  Sbey  v.  Adams,  133  111.  80,  25 
N.  E.  1018,  10  L.  R.  A.  162.  The  testator  did 
not  intend  to  devise  to  either  of  his  children 
directly  any  portion  of  his  estate  mentioned  in 
paragraph  3  of  his  will,  but  Intended  his  ex- 
ecutors should  convert  said  real  estate  into 
money,  and  distribute  the  proceeds  arising 
therefrom  among  his  four  children  in  equal 
parts  (taking  into  consideration  the  amount 
he  had  already  advanced  to  William  H.  Wll- 
loughby),  should  they  be  living  at  the  time  the 
period  of  distribution  arrived;  and  that,  in 
case  of  the  death  of  a  child,  the  share  which 
it  repres«ited  should  go  to  such  deceased 
child's  child  or  children.  It  was  not  the  In- 
tention of  the  testator  to  devise  the  land  to 
bis  children,  but  to  give  them  the  proceeds 
thereof.  As  Ida  May  Starr  died  before  the 
period  of  distribution  had  arrived,  and  she 
bad  no  vested  interest  in  the  estate  at  the 


time  of  her  death,  the  coiirt  correctly  held 
that  the  share  represented  by  her  went  to  her 
children,  and  not  to  her  husband,  as  devisee 
under  her  wllL 

Second.  It  is  next  contended  that  the  children 
of  William  B.  Willoughby,  deceased,  so  treat- 
ed Said  real  estate  as  to  reconvert  the  same 
into  land,  and  that  it,  for  the  purposes  ot 
this  suit,  should  not  be  considered  as  money 
but  land.  In  Baker  v.  Copenbarger,  15  IlL 
103,  58  Am.  Dec.  600,  it  was  held,  where  real 
estate  by  the  terms  of  a  will  is  to  be  converted 
into  money,  and  the  money  distributed,  that 
the  devise  should  be  treated  as  a  devise  of 
money  and  not  of  land,  and  that  in  such  case, 
by  concurrence  of  all  the  devisees,  they  may 
elect  to  take  the  land  and  not  the  money,  in 
which  event  there  is  a  reconversion  of  the 
money  into  land ;  but  that  in  order  that  a  re- 
conversion take  place,  all  the  devisees  or  bene- 
ficiaries named  in  the  will  must  consent  to  a 
reconversion — ^that  is,  to  take  the  land  instead 
of  the  money.  Wiiliam  H.  Willoughby  in  no 
way  consented  to  a  reconv^slon  of  this  land. 
The  court  therefore  properly  held,  by  the 
terms  of  the  will,  the  land  should  be  treated 
as  money  and  so  distributed.  Jennings  v. 
Smith,  29  IlL  116;  Ridgeway  v.  Underwood, 
67  III.  419;  Ebey  v.  Adams,  supra;  Roblson 
V.  Botkin,  181  111.  182,  54  N.  E.  915. 

Third.  The  bill  prayed  that  the  court  would 
determine  whether  James  A.  Willoughby  had 
the  right,  as  sole  surviving  executor,  to  sell 
said  real  estate,  notwithstanding  he  had  filed 
bis  final  report  as  executor  of  the  estate  of 
William  B.  Willoughby,  deceased,  and  bad 
been  discharged,  and  asked,  if  he  did  not 
have  such  power  of  sale,  that  a  trustee  be 
appointed  by  the  court  to  make  the  sale. 
The  court  held  that  James  A.  Willoughby 
had  power  to  make  the  sale  as  executor,  and 
decreed  that  he  sell  the  property,  and  bring 
the  money  into  court  for  distribution,  fiy 
the  terms  of  the  will  of  William  B.  Willough- 
by, deceased,  James  A.  Willoughby  and  Ida 
May  Willoughby  were  named  as  executor 
and  executrix  without  bond.  They  qualified 
as  such,  and  on  the  25th  ot  April,  1900, 
filed'  a  final  report  as  executors,  which 
showed  their  receipts  and  disbursements, 
and  that  there  was  due  them  as  executors 
$325.79,  which  amount  they  subsequently  ac- 
knowledged as  having  been  paid  to  them, 
and  the  court  entered  an  order  approving 
said  report,  and  that  they,  as  executors,  be 
discharged.  While  the  county  court  appears 
to  have  discharged  the  executors,  the  duties 
of  the  executors,  as  a  matter  of  fact,  were 
not  completed,  but  by  the  terms  of  the  will 
they  were  to  sell  the  real  estate  of  the  de- 
ceased, and  distribute  the  proceeds  thereof 
among  the  beneficiaries  named  in  the  will, 
in  accordance  with  the  terms  of  the  will. 
Upon  the  death  ot  Ida  May  Starr,  the  power 
of  sale  devolved  upon  James  A.  Willoughby 
alone  (1  Starr  &  C.  Ann.  St  1896,  c.  3,  § 
97,  p.  321),  and  unless  the  order  of  discharge 
entered  by   the  county  courti 
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of  tbe  power  conferred  npon  blm  by  the 
will  to  make  said  sale,  be  still  possessed 
such  power,  as  tbe  power  remained  unexe- 
cuted by  the  sale  of  the  lands  of  tbe  deceased. 
When  an  executor  resigns  or  is  removed, 
bis  power  as  trustee,  which  devolves  upon 
blm  by  virtue  of  bis  executorship  only,  and 
not  by  express  appointment  as  trustee  to 
sell  real  estate,  is  revoked.  Mnllanny  v. 
Nangle,  212  111.  247,  72  N.  B.  S83.  We  do 
not  think,  however,  that  an  order  of  the 
county  court  declaring  an  estate  settled,  and 
discharging  the  executor,  has  the  effect  to 
revoke  a  power  of  sale  in  the  executor,  where 
tbe  will  directs  the  executor  to  sell  real  es- 
tate for  the  purposes  of  distributing  the  pro- 
ceeds thereof  among  the  beneficiaries  named 
in  tbe  will,  where  such  power  has  not  been 
executed  by  the  executor  at  the  time  the  or- 
der of  discbarge  Is  entered  by  tbe  county 
court  In  Diversey  ▼.  Johnson,  93  111.  647, 
quoting  from  Redfleld  on  Wills,  it  is  said: 
"It  is  not  competent  for  tbe  court  of  probate 
to  decree  the  account  of  the  personal  repre- 
sentative passed  upon  by  it  to  be  final,  so 
as  effectually  to'  discharge  blm  from  any 
future  liability  to  be  called  upon  to  answer 
for  matters  not  embraced  in  the  former  ac- 
count" Woerner  In  his  work  on  the  Ameri- 
can Law  of  Administration  (vol.  -2,  p.  1254) 
says:  "That  which  has  not  been  tried  can- 
not hare  been  adjudicated.  The  final  settle- 
ment of  an  executor  or  administrator  can 
therefore  be  conclusive  or  binding  upon  noth- 
ing which  was  not  either  directly  before 
the  court  or  necessarily  involved  in  that 
which  was  before  the  court  and  adjudicated. 
That  which  is  not  within  tbe  scope  of  the 
issues  presented  cannot  be  concluded  by  the 
judgment"  And  again,  on  page  1255:  "If, 
therefore,  property  of  the  deceased  is  dis- 
covered after  the  final  settlement  the  exist- 
ence of  which  was  then  unknown,  and  could 
not  for  that  reason  be  administered,  the  ad- 
ministrator and  his  sureties  will  be  liable 
therefor,  and  subject  to  the  same  proceed- 
ings against  them  as  in  respect  of  the  proper- 
ty coming  originally  to  tbe  hands  of  tbe  ad- 
ministrator. So  their  functions  in  other  re- 
spects remain  unextinguished  after  final  set- 
tlement and  an  order  of  discharge  made 
by  the  probate  court  can  be  regarded  as  a 
discharge  only  so  far  as  the  particular  mat- 
ters appearing  upon  the  face  of  the  account 
are  concerned.  This  feature  of  the  functions 
of  executors  and  administrators  is  stated  by 
Surrogate  Bradford  in  the  following  lan- 
guage: The  formal  discharge  contained  in 
a  decree  on  final  accounting  operates  only 
as  to  the  accounts  of  the  parties  up  to  that 
period.  The  trust  Is  an  enduring  one.  Other 
assets  may  be  realized,  new  liabilities  in- 
curred, involving  a  continuance  of  duty  and 
responsibility.  A  decree  on  final  accounting 
does  not  destroy  tbe  relation  of  an  executor, 
but  only  discbarges  him  from  liability  for 
the  past  •  •  •  Even  after  a  final  ac- 
counting and  distribution,  an  executor  con- 
tinues to  be  a  trustee.'"    And  in  SchoU  v. 


Olmstead,  84  Ga.  698,  11  S.  B.  541.  It  was 
held  that  executors  to  whom  land  is  devised 
in  trust  for  certain  purposes,  with  power 
of  sale  and  Investments  of  proceeds  npon 
trusts,  the  duties  of  which  extend  beyond 
the  period  of  administration,  have  power  to 
make  a  sale  after  their  discharge  as  execu- 
tors and  the  assumption  of  title  as  trustees ; 
and  It  has  been  repeatedly  held  by  this  court 
that  an  order  of  the  county  court  dicharglns 
an  administrator  or  executor  on  a  final  ac- . 
counting,  when  the  estate  is  not  fully  settled, 
as  to  the  unsettled  portion  of  the  estate  la 
void.  Blancbard  v.  Williamson,  70  111.  647; 
Cutright  V.  Stanford,  81  111.  240 ;  Sutherland 
V.  Harrison,  86  111.  883;  Diversey  v.  John- 
son, supra. 

We  think  it  clear  that  the  order  of  tbe 
county  court  approving  the  final  reports  of 
the  executors  and  discharging  them  only 
bad  the  effect  of  closing  their  accounts  as 
executors  up  to  the  time  of  tbe  approval  of 
such  final  report  and  did  not  have  tbe  effect 
of  depriving  James  A.  Willougtaby,  as  sole 
surviving  executor,  of  the  pow^  conferred 
upon  him  by  tbe  will  to  sell  the  real  estate 
In  question,  and  that  tbe  court  did  not  «t 
in  holding  that  he,  as  surviving  executor, 
had  power  to  sell  said  real  estate. 

Finding  no  reversible  error  in  this  record, 
the  decree  of  the  drcolt  court  is  affirmeiL 

Decree  affirmed. 


(ns  ni.  ia*i 
JACKSON  ▼.  GROSSER. 
(Supceme  Court  of  Illinois.    Dec.  20,  tOOS.) 

i,  JUDOMCNTS— COKCLUSIVERKSS    OF    ADJttDI- 
OATIOR— COUiATEBAI.  ATTACK. 

A  foreclosure  decree,  pronounced  by  a  court 
which  has  acquired  jurisdiction  over  the  per- 
sons and  the  subject-matter,  whether  erroneoos 
or  not  cannot  tie  oollsterally  attacked. 

2.  MoKTOAGES—RxDEUFTioN— Rights  of  Rb- 

DEHPTIONEB. 

A  creditor  who  redeems  property  from  a 
foreclosure  sale  is  charged  with  notice  of  tbe 
terms  of  the  foreclosure  decree  and  sale  am 
disclosed  by  the  record,  and  acquires  morely 
such  rights  as  the  purchaser  at  the  sale. 

3.  Same— IiiENS  Secured — Priobities. 

Where  one  deed  of  trust  secures  two  BOteM, 
an  agreement  between  a  purchaser  of  one  <» 
the  notes  that  the  lien  of  his  note  shall  be 
subordinate  to  the  lien  of  the  other  is  valid, 
and  he  may,  on  foreclosing  the  trust  deed  to 
satisfy  his  note,  procure  a  decree  and  sale  of 
the  pronerty,  subject  to  the  continuing  lien  of 
the  deea  to  secure  the  other  note,  as  Ions  a& 
third  persons  are  not  injuriously  affected 
thereby. 

4.  Same— Appxal— Recobi>— Mattebs  Not  xr 
Abstract. 

The  Supreme  Court  cannot  determine  wiuit 
the  provisions  of  a  trust  deed  with  relation  to 
solicitor's  fees  were,  where  such  provisioQ  is 
not  shown  in  the  abstract  of  the  record. 

5.  Same  —  Fobecix)8vbe  —  PbexatubS  Oox- 
mxncement. 

Where  a  note  securing  a  trust  deed  ia  due 
on  its  Hce,  and  an  agreement  indorsed  npon 
the  back,  extending  the  time  of  payment  luta 
l>een  erased,  without  anything  to  show  when 
or  by  whom  the  erasure  was  made,  a  fore- 
closure suit,  brought  after  the  date  when  tbe 
note  appears  on  its  face  to  be  due,  but  before 
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th«  time  of  payment  stipnlated  in  the  erased 
aKreemest,  is  not  premature. 

Appeal  from  Appellate  Court,  Plwt  DIb- 
trict 

Bill  by  Qnstav  A,  Grosser  and  another 
against  Angnsta  Jackson  and  others.  From 
a  Judgment  of  the  Appellate  Court,  affirming 
a  decree  In  favor  of  complainants,  defend- 
ant named   appeals.    Affirmed. 

William  Schulze,  for  appellant  Wells  & 
Blakeley,  for  appellee. 

CARTWEIGHT,  C.  J.  The  facts  neces- 
sary to  an  .understanding  of  the  questions 
Involved  In  this  case  are  as  follows:  On 
April  8,  1895,  Robert  Grosser  and  wife  ex- 
ecuted a  trust  deed  on  a  lot  In  Chicago  to 
Helge  A.  Haugan  to  secure  two  notes  given 
for  money  borrowed  of  the  State  Bank  of 
Chicago,  one  for  $2,500,  due  in  five  years, 
and  one  tor  $500,  due  In  one  year,  and 
both  drawing  interest  August  Grosser  pur- 
chased of  the  bank  the  note  for  $500,  with 
an  agreement  that  the  lien  as  to  the  $2,500 
note  should  be  prior  and  superior  to  the 
lien  as  to  the  $500  note.  On  May  26,  1900, 
August  Grosser  filed  bis  bill  in  the  circuit 
court  of  Cook  county  to  foreclose  the  trust 
deed  as  to  the  $500  note,  which  was  then 
due,  alleging  that  he  did  not  own  the  $2,500 
note  and  had  no  interest  ta  it  or  control 
over  it,  and  praying  that  any  decree  of  sale 
of  the  premises  should  be  made  subject  to 
the  lien  of  the  trust  deed  for  the  Indebt- 
edness secured  thereby,  except  as  to  the 
amount  that  might  be  found  due  him  on 
the  $500  note.  He  also  alleged  that  he  owned 
a  note  secured  by  a  second  trust  deed  ex- 
ecuted by  Robert  Grosser  and  wife  on  April 
20,  1890,  upon  the  same  lot  to  him,  as  trus- 
tee, for  $1,004,  payable  five  years  after  date, 
with  interest  at  6  per  cent  He  made  Hau- 
gan, the  trustee  in  the  first  trust  deed, 
and  bis  successor  in  trust  and  himself,  trus- 
tee in  the  second  trust  deed,  and  other 
parties,  defendants.  A  decree  was  entered 
finding  that  there  was  due  August  Grosser 
$005.91,  and  $100  for  solicitor's  fees,  and 
It  was  ordered  that  the  mortgaged  premises 
be  sold,  and  that  the  sale  should  be  made 
subject  to  the  continuing  lien  of  tibe  tmst 
deed  for  the  payment  of  the  $2,500  note  se- 
cured thereby,  and  any  other  amount  that 
might  be  due  or  thereafter  accrue  on  the  said 
trust  deed  in  addition  to  the  amount  there- 
by found  due  the  complainant  August  Gros- 
ser. It  was  ordered  that  the  master,  after 
payment  of  costs  and  expenses,  should  pay 
the  complainant  the  amount  so  found  due 
.  bim,  and,  if  there  was  any  surplus,  should 
pay  the  complainant  $1,256,  with  interest 
from  Jane  23,  1900,  the  amount  due  on  the 
note  secured  by  the  second  trust  deed.  A 
sale  was  made  pursuant  to  the  decree  and 
according  to  its  terms,  subject  to  the  con- 
tinuing lien  of  the  first  tru^t  deed  as  to  the 
$2,000  note.    The  amount  realized  was  not 


sufficient  to  pay  the  amount  found  due  on 
the  $500  note.  August  Grosser  was  the  pur- 
chaser, and  a  master's  certificate  of  sale 
was  made  and  delivered  to  him.  After  ex- 
ecuting the  trust  deeds  Robert  Grosser  sold 
and  conveyed  the  lot  and  It  passed  by  sub- 
sequent conveyances  to  Arcadlus  Budda  on 
October  80,  1900.  Augusta  Jackson,  appel- 
lant was  a  Judgment  creditor  of  Arcadlus 
Bndda,  and,  no  redemption  having  been  made 
by  any  of  the  def  eadants  within  12  months 
after  the  sale,  she  paid  to  the  slierifl  on 
November  4,  1901,  $740.87,  the  amount  neces- 
sary to  redeem  from  the  sale.  An  execution 
on  her  Judgment  was  levied  on  the  lot,  and 
on  December  8,  1901,  It  was  sold  to  her  by 
the  sheriff  for  the  amount  of  the  redemp- 
tion money,  interest  and  costs,  and  the 
sheriff  conveyed  the  lot  to  her  in  accordance 
with  the  statute.  On  December  2, 1901,  Gus- 
tav  A.  Grosser,  the  appellee,  and  Helge  A. 
Haugan,  trustee,  filed  their  bill  in  this  case 
In  the  circuit  court  to  foreclose  the  trust 
deed  as  to  the  $2,500  note,  alleging  that  ap- 
pellee was  the  legal  holder  and  owner  of 
the  note,  that  the  previous  foreclosure  pro- 
ceeding as  to  the  $600  note  by  August  Gros- 
ser was  had,  and  that  the  decree  and  sale 
were  subject  to  the  continuing  lien  of  the 
trust  deed  as  to  the  $2,600. note.  It  was 
also  alleged  that  appellant  had  redeemed 
the  lot  from  the  previous  sale,  and  she  was 
made  one  of  the  defendants.  She  answered, 
denying  that  her  title  to  the  property  was 
subject  or  subordinate  to  the  rights  of  the 
appellee  or  subject  to  the  lien  of  the  trust 
deed  to  secure  the  payment  of  the  $2,500 
note.  The  cause  was  referred  to  a  master 
in  chancery,  who  took  the  evidence  and  re- 
ported his  conclusions  that  appellee  had  a 
valid  Hen  on  the  premises  tq  the  amount  of 
$2,500  and  the  unpaid  interest  thereon,  that 
the  rights  of  appellant  were  subject  to  the 
continuing  lien  of  the  trust  deed  for  the  pay- 
ment of  the  same,  but  that  the  bill  was 
prematurely  filed  for  the  reason  that  there 
had  been  no  default  in  the  payment  of  said 
note.  The  cause  was  heard  on  exceptions 
of  both  parties,  and  a  decree  was  entered 
foreclosing  the  trust  deed  and  ordering  a  - 
sale  for  the  amount  due  appellee  on  his  note, 
with  a  solicitor's  fee  of  $100  and  costs,  and 
providing  that  if  a  surplus  should  remain, 
the  master  should  bring  it  into  court  and 
reserving  all  question  of  the  rights  and  liens 
of  August  Grosser  and  appellant  as  between 
themselves,  for  the  further  consideration  of 
the  court.  The  Appellate  Court  for  the 
First  District  affirmed  the  decree. 

Appellant's  claims  are  that  it  was  error 
for  the  court  in  the  first  foreclosure  suit  of 
August  Grosser,  to  decree  that  the  sale  for 
the  payment  of  the  $500  note  should  be 
made  subject  to  the  lien  of  the  trust  deed 
as  to  the  $2,500  note;  that  priority  of  lien 
as  between  the  two  notes,  secured  by  the 
trust  deed  was  determined  by  the  order  in 
which  they  became  due  and  payable;  and 
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that  by  a  foreclosure  of  a  trust  deed  for  part 
of  the  mortgage  debt  the  part  of  the  debt 
not  included  in  the  foreclosure  Is  released 
by  law.  If  the  part  of  the  debt  not  included 
In  the  first  foreclosure  would  hare  been  re- 
leased by  operation  of  law  tf  it  had  not  been 
otherwise  provided  in  the '  decree,  it  was 
not  released  when  the  court  baying  Jurisdic- 
tion of  the  parties  and  the  subject-matter 
decreed  tbat  it  should  not  be,  and  that  the 
foreclosure  should  be  subject  to  the  continu- 
ing Hen  of  the  trust  deed  as  to  the  $2,500 
note  not  included  in  the  foreclosure.  This 
proceeding  is  a  collateral  one,  and  the  claims 
now  made  constitute  a  collateral  attack  upon 
the  decree  of  the  court  In  the  first  fore- 
closure suit.  The  Jurisdiction  of  the  court 
over  the  persons  and  the  subject-matter  was 
complete,  and,  whether  the  decree  was  er- 
roneous or  not.  It  was  in  full  force  and  un- 
reversed and  binding  upon  all  parties  and 
all  persons  claiming  through  and  under  them. 
The  court  had  no  power  in  this  suit  to  re- 
vise the  decree  in  the  former  one,  or  to 
determine  whether  it  was  erroneous  or  not. 
The  decree,  pronounced  by  a  court  of  compe- 
tent Jurisdiction,  was  binding,  and  could 
not  be  attacked  in  any  manner  in  this  suit 
Ck>dy  v.  Hough,  20  111.  43.  The  sale  nnder 
the  foreclosure  was  made  subject  to  the  con- 
tinning  lien  of  the  trust  deed  to  secure  the 
payment  of  the  $2,600  note,  and  when  appel- 
lant redeemed  from  that  sale  she  acquired 
the  rights  of  the  purchaser  under  the  sale, 
and  no  more.  She  was  chargeable  with 
notice  of  the  decree  and  terms  of  sale  as 
shown  by  the  record,  and  it  is  Immaterial 
that  the  holder  of  the  $2,500  note  was  not  a 
party  to  the  first  foreclosure.  The  complain- 
ant in  that  suit  alleged  in  his  bill,  in  ac- 
cordance with  his  agreement,  that  his  lien 
was  subject  to  a  prior  lien  to  secure  the 
$2,600  note,  and  be  took  a  decree  subject 
to  such  prior  lien,  as  he  had  an  unquestion- 
able right  to  do.  By  the  sale  and  redemp- 
tion therefrom  appellant  acquired  all  the 
rights  and  titles  of  the  dlfterent  parties  to 
the  suit,  subject  only  to  the  lien  reserved 
in  the  decree.  The  sale  from  which  she  re- 
deemed was  made  under  the  first  trust  deed, 
which  was  superior  to  the  lien  of  the  second 
one,  and  there  was  no  redemption  by  the 
holder  of  the  second  trust  deed,  so  that  the 
liens  of  all  parties  to  the  suit  were  cut  off 
and  the  second  trust  deed  ceased  to  be  a 
lien  on  the  premises.  If  there  had  been 
error  in  the  first  decree,  the  court  would 
have  had  no  right  to  correct  It  in  this  suit; 
but  there  was  no  error,'  and  it  was  competent 
for  the  parties,  upon  the  sale  by  the  State 
Bank,  to  enter  into  the  agreement  as  to  the 
priority  of  liens.  Walker  v.  Dement,  42  111. 
272;  Romberg  v.  McCormlck,  194  111.  205, 
62  N.  E.  537.  Ko  right  of  any  person  was 
Injuriously  affected  by  the  agreement;  and 
the  court  did  not  err  In  carrying  it  out 

It  Is  urged  that  the  court  erred  In  this  suit 
in  allowing  a  solicitor's  fee  of  $100,  and  the 


argomoit  Is  that  the  provision  of  tbe  trust 
deed  for  a  solicitor's  fee,  and  tbe  power  of 
tbe  court  to  allow  such  fee,  were  exhausted 
by  tbe  allowance  In  the  first  foreclosure^ 
Whether  that  Is  so  depends  upon  the  pro- 
vision of  the  trust  deed  relating  to  solicitor's 
fees,  and  we  do  not  find  that  provision  In  the 
abstract  Whether  a  fixed  sum  was  agreed 
upon,  which,  when  once  allowed,  could  not 
be  allowed  again,  or  whether  reasonable  fees 
upon  any  foreclosure  under  tbe  trust  deed 
were  to  be  allowed,  does  not  appear  by  the 
abstract 

It  Is  also  Insisted  that  the  court  erred  In 
not  finding  that  the  suit  was  prematurely 
brought  When  the  $2,500  note  was  offer- 
ed in  evidence,  there  aroeared  indorsed  upon 
the  back  an  agreement  for  the  extension  of 
the  time  of  payment  beyond  the  time  when 
tbe  suit  was  commenced,  but  that  agree- 
ment had  been  erased.  There  was  no  evi- 
dence when  or  by  whom  it  was  erased,  and 
as  the  note  then  appeared  It  was  due,  and 
the  suit  was  not  premature.  There  was  no 
evidence  of  a  valid  extension  of  the  time  of 
payment  until  after  the  commencement  of  the 
suit 

The  Judgment  of  the  Appellate  Court  Is 
affirmed. 

Judgment  affirmed. 


JACOBS  V.  PEOPLE. 


(U8  lU.  500) 


(Supreme  Court  of  Illinois.    Dec.  20.  1S05.) 

L  JtTBT— Right  to  Teiai  bt  Jubt— Wajveb. 
Where  accused,  charged  with  a  misdemean- 
or, and  the  prosecutiog  attorney,  orally  agree 
to  waive  a  jury,  the  waiver  is  valid ;  but  the 
accused  cannot,  under  Hurd's  Rev.  St  1903, 
c.  110,  i  102,  be  imprisoned  for  nonpayment  of 
the  fine,  unless  the  waiver  of  the  jury  also  be 
in  writing. 

[Ed.  Note. — ^For  cases  in  point  see  vol.  31. 
Cent  Dig.  Jury,  S  199.] 

2.  CBiiaRiX  Law— Tbial  bt  CoxrBav-PBOFO- 

SiTiONS  OF  Law. 

Prac  Act  (Hurd's  Rev.  St.  1903,  c  110) 
§  42,  providing  for  submission  of  propositioiia 
of  law  to  the  court  where  the  case  is  tried 
without  a  jury,  does  not  apply  to  a  criminal 
case. 

Error  to  Appellate  Court  First  District 
J.  J.  Jacobs  was  convicted  of  promoting  a 
lottery.    From  a  Judgment  of  the  Appellate 
Court  (117  111.  App.  195),  affirming  the  con- 
viction, he  brings  error.    Affirmed. 

J.  J.  Jacobs,  the  plaintiff  In  error,  was 
found  guilty  Dy  the  criminal  court  of  Cook 
county  of  the  crime  of  unlawfully  setting  up 
and  promoting  a  lottery  for  money,  and  was 
sentenced  to  pay  a  fine  of  $1,475.  Tbe  in- 
dictment upon  which  he  was  tried  consisted 
of  eight  counts,  the  first  of  which  charged 
him  with  unlawfully  setting  up  a  lottery, 
called  the  Montana  Mining,  Loan  &  Invest- 
ment Company,  for  money.  The  fourth  count 
is  substantially  the  same  as  the  first  The 
second,  third,  and  eighth  counts  charge  tbe 
defendant  with  selling  lottery  ticketB,,  and 
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the  fifth  and  slxtb  counts  Charge  him  with 
having  lottery  tickets  in  tiis  possession  with 
Intent  to  sell  the  same.  A  nolle  prosequi  was 
entered  In  the  criminal  court  to  the  seventh 
count  The  case  was  tried  without  a  juryt 
In  accordance  with  an  oral  agreement  of  the 
parties  made  in  open  court.  The  court  hav- 
ing found  the  defendant  guilty  of  setting  up 
a  lottery,  a  motion  for  a  new  trial  and  a 
motion  in  arrest  of  judgment  were  respective-, 
ly  made  and  overruled,  and  judgment  was 
pronounced  upon  the  finding.  The  case  was 
taken  to  the  Appellate  Ck>urt  for  the  First 
District,  where  the  judgment  of  the  criminal 
court  was  a£Brmed,  and  the  record  was 
brought  to  this  court  by  writ  of  error. 

B.  H.  Morris,  for  plaintiff  in  error.  Wil- 
liam H.  Stead,  Atty.  Oen.,  John  J.  Healy, 
State's  Atty.,  and  F.  L.  Bamett,  for  the 
People. 

SCOTT,  J.  (after  stating  the  facts).  It  Is 
first  urged  that  the  court  was  without  juris- 
diction to  try  this  cause  without  a  Jury,  for 
the  reason  that  there  was  no  waiver.  In  writ- 
ing, of  a  jury  trial.  Upon  a  conviction  under 
the  indictment  in  this  case  the  plaintiff  In 
error  could  be  punished  only  by  a  fine. 
Where  tried  for  a  misdemeanor  punishable 
only  In  that  way,  the  accused  has  the  right, 
the  prosecutor  agreeing,  to  submit  his  cause 
to  trial  without  the  intervention  of  a  jury. 
Irrespective  of  the  statute,  which  provides  for 
a  formal  waiver  In  writing  of  a  jury  trial. 
Paulsen  ▼.  People,  195  111.  507,  63  N.  E.  144. 
The  statute  to  which  we  have  Just  referred 
is  section  102,  c.  110,  Hurd's  Bev.  St  1903,  and 
reads  as  follows :  "Be  it  enacted  by  the  peo- 
ple of  the  state  of  Illinois,  represented  In  the 
General  Assembly,  that  no  person  shall  be 
imprisoned  for  nonpayment  of  a  fine  or  a 
judgment  In  any  civil,  criminal,  quasi  crim- 
inal, or  qui  tam  action,  except  upon  convic- 
tion by  jury:  Provided,  that  the  defendant 
or  defendants,  in  any  such  action  may  waive 
a  Jury  trial  by  executing  a  formal  waiver 
in  writing:  And  provided  farther,  that  this 
provision  shall  not  be  construed  to  apply  to 
fines  Inflicted  for  contempt  of  court:  And 
provided  further,  that  when  such  waiver  of 
Jury  is  made,  imprisonment  may  follow  Judg- 
ment of  the  court  without  conviction  by  a 
Jury."  The  only  effect  of  that  statute  In 
cases  of  this  character  is  to  prohibit  the 
imprisonment  of  the  defendant,  upon  con- 
viction, for  nonpayment  of  a  fine  unless  he 
has  been  found  guilty  by  a  jury,  or  has  ex- 
ecuted a  formal  waiver  in  writing  of  a  trial 
by  Jury,  and  has  been  found  guilty  by  the 
court  That  statute  did  not  take  away  from  a 
person  charged  with  the  commission  of  a  mis- 
demeanor, punishable  by  fine  only,  the  right 
to  submit  his  cause  to  the  court  without  the 
intervention  of  a  Jury  and  without  any  written 
waiver  of  a  Jury  trial  where  the  defendant 
and  the  prosecutor  orally  agreed  to  dispense 
with  the  jury.  That  right  exists  since  the 
passage  of  the  statute  precisely  as  it  did  be- 


fore, and  the  court  In  such  a  case,  without 
the  Intervention  of  a  Jury,  has  jurisdiction 
to  try  the  defendant  and  render  judgment, 
upon  such  an  oral  agreement  being  entered 
Into  by  the  parties. 

Plaintiff  in  error  submitted  certain  propo- 
sitions of  law.  The  abstract  recites  that  the 
court  "rejected  said  prpx>ositlons  of  law,  and 
refused  to  hold  said  propositions  as  the  law 
of  the  case."  This  was  not  error,  as  we 
have  heretofore  held  that  section  42  of  the 
practice  act  which  provides  for  the  sub- 
mission of  propositions  of  law  to  the  court 
where  the  case  is  tried  without  a  jury,  does 
not  apply  to, the  trial  of  a  criminal  case. 
Chicago,  Wilmington  &  Vermilion  Coal  Co. 
V.  People,  214  111.  421,  73  N.  E.  770. 

The  third  and  last  point  made  by  plaintiff 
in  error  is  thus  stated  in  his  brief:  "The 
name  of  the  game  being  alleged,  the  proof 
must  correspond."  No  variance  between  the 
Indictment  and  the  proof  is  pointed  out 
and  we  therefore  dismiss  this  contention 
without  discussion. 

The  judgment  of  the  criminal  court  of 
Cook  county  will  be  afflrmed. 

Judgment  afilrmed. 


(Z18  111.  503) 
BIRGB  V.  CITY  OF  CENTKALIA, 
(Supreme  Court  of  Illinois.    Dec  20,  1905.) 

1.  Ejectment— Title   or   Plaintiff— Sum- 
ciENCT  OF  Showing. 

Where  plaintiff  in  ejectment  shows  title 
in  himself  from  the  common  source  of  title  un- 
der which  both  he  and  defendant  claim,  he  is 
entitled  to  recover,  in  the  absence  of  rebutting 
testimony. 

[Ed.  Note. — For  cases  in  point,  see  vol.  17, 
Cent  Dig.  Ejectment  §S  69,  60.] 

2.  Dedication  —  Statutobt    Dedications  — 
Acknowledged  Plat. 

A  plat  acknowledged  before  an  Illinois  com- 
missioner of  deeds  in  the  state  of  New  York  is 
not  a  good  statutory  plat,  and  does  not  convey 
to  the  city  the  title  to  the  streets,  alleys,  and 
other  public  grounds  shown  upon  the  plat. 

[Ed.  Note. — For  cases  in  point  see  vol.  15^ 
Cent  Dig.  Dedication,  §§  57,  6a] 

3.  Same— Blanks  on  Plats. 

Leaving  a  blank  space  on  a  plat  without 
designating  such  space  as  a  street,  alley,  or 
other  public  ground,  does  not  constitute  n 
dedication  of  the  tract  of  land  represented  by 
such  space,  nor  show  a  common-law  dedication, 
in  the  absence  of  evidence  of  an  intention  by 
the  grantor  to  make  such  dedication  and  an 
acceptance  thereof  by  the  public. 

[Ed.  Note. — For  cases  in  point  see  vol.  15, 
Cent  Dig.  Dedication,  §f  42,  43.] 

4.  Same— Withdbawal  op  Offer. 

A  conveyance  by  a  proprietor  of  platted 
land  on  a  tract  represented  by  a  blank  space 
on  the  plat,  before  any  acceptance  by  the  city 
of  such  tract  of  land,  constitutes  a  withdrawal 
of  any  offer  of  dedication  implied  in  leaving  the 
space  on  the  plat  blank,  and  the  city  acquires 
no  title  by  a  subsequent  acceptance  of  the  dedi- 
cation. 

[Ed.  Note. — For  cases  in  point  •ee  vol.  15, 
Cent.  Dig.  Dedication,  S  79.] 

Appeal  from  Circuit  Court  Marlon  County  ; 
Truman  E.  Ames,  iTj^Sgi,^,,(^005le 


by' 


1036 


75  NOBTHBASTBRN  BBPOBTEB. 


(DL 


Action  by  R.  J.  BIrge  against  the  city  of 
Centralia.  From  a  Judgment  In  favor  of  de- 
fendant, plaintur  appeals.    Reversed. 

W.  F.  Bnndy,  for  appellant  Charles  F. 
Dew  and  J.  J.  Bundy,  for  appellee. 

HAND,  J.  This  was  an  action  of  eject- 
ment, brongbt  in  th»  circnit  court  of  Marlon 
county,  by  R.  J.  Birge  against  the  city  of 
Centralia  to  recover  a  triangular  piece  of 
land  situated  in  Railroad  addition  to  Cen- 
tralia, which  la  bounded  on  the  south  by  the 
north  line  of  Fourth  North  street,  on  the 
west  by  the  east  line  of  Pine  street,  and  on 
the  east  by  the  west  line  of  Cemetery  avenue. 
The  tract  Is  something  like  70  feet  wide  at 
the  north  line  of  Fourth  North  street,  and 
runs  north  to  a  point  where  Fine  street  and 
Cemetery  avenue  come  together  near  Fifth 
North  street  The  following  diagram  In- 
dicates the  situation  of  the  premises  and  the 
streets,  blocks,  and  alleys  which  immediately 
surround  It: 


<%     :»^ 


<*/»*  ^ 


The  plea  of  not  guilty  was  filed,  and  a 
Jury  was  waived  and  a  trial  was  had  be- 
fore the  court,  which  resulted  in  a  finding 
and  Judgment  in  favor  of  the  city,  and  the 
plaintlflC  has  prosecuted  an  appeal  to  this 
court 

Plaintiff,  on  the  trial,  filed  an  aflSdavlt  that 
be  claimed  title  to  the  premises  through  a 
common  source  with  the  defendant,  viz.,  the 
Illinois  Central  Railroad  Company,  and  to 
show  title  In  himself  Introduced  in  evidence 
a  deed  from  the  Illinois  Central  Railroad 
Company  to  A.  A.  Hubbard,  bearing  date 


May  10,  1904,  pnrx>ort]ng  to  convey  said 
premises  to  Hubbard,  and  a  deed  from  A.  A. 
Hubbard  and  wife  to  R.  J.  Birge,  bearing 
date  March  16;  1905,  purporting  to  convey 
6aid  premises  to  himself,  and  rested.  Where- 
upon the  defendant;  to  show  title  in  fbe  dty, 
offered  in  evidence  the  plat,  and  catMcates 
attached  thereto,  of  Railroad  addition  to 
Centralia,  which  addition  was  platted  by  the 
Illinois  Central  Railroad  Company  in  the 
year  1869,  and  the  plat  recorded;  also  certain 
deeds  from  the  {illnois  Central  Railroad  CSom- 
pany  to  various  grantees,  showing  the  con- 
veyance by  said  railroad  company,  shortly 
after  the  land  was  platted  and  the  plat  filed 
for  record,  of  blocks  122,  123,  130,  and  131; 
also  proof  that  the  city  had  improved  Fourth 
North  street.  Pine  street,  and  Cemetery  ave- 
nue, adjoining  said  premises,  and  that  said 
streets  in  the  vicinity  of  said  premises  w«« 
lighted  by  the  city.  It  further  appeared  that 
the  property  in  question,  for  many  years 
after  the  land  was  platted,  was  vacant  and 
was  used  by  the  public  as  a  cow  pastnre; 
that  it  was  sabsequently  occupied  for  a  num- 
ber of  years  by  a  colored  man  by  the  name 
of  Jackson,  who  had  a  small  house  sltoated 
thereon,  in  which  he  lived;  and  that  there- 
after it  was  used  by  a  man  by  the  name  of 
Nichols,  who  had  it  in  cultivation.  It  seems  to 
have  been  conceded  the  city  was  in  possession, 
but  the  record  is  silent  as  to  the  date  when  it 
took  possession,  or  what  use  it  bad  made  or 
was  making  of  the  premises  at  the  commence- 
ment of  the  suit  or  at  the  date  of  the  triaL 

The  plaintiff  and  the  defendant  claimed 
title  to  the  said  premises  ftom  a  common 
.source;  and,  plaintiff  having  shown  title- in 
himself  from  that  common  source,  be  was 
entitled  to  Judgment,  unless  the  defendant 
overcame  the  prima  facie  case  made  by  the 
plaintiff  by  competent  proof.  Dean  v.  Gor- 
ton, 177  111.  624,  62  N.  B.  880.  This  waB 
sought  to  be  done  by  proof  that  the  premises 
in  question  had  been  dedicated  to  the  dty 
by  the  Illinois  Central  Railroad  Compaiiy. 
The  plat  dfered  in  evidence  was  acknowledg- 
ed before  a  commissioner  of  deeds  of  the  state 
of  Illinois  in  the  state  of  New  York,  and  the 
plat  was  not,  for  that  reason,  a  good  statu- 
tory plat  (Gould  V.  Howe,  131  111.  490.  28  N. 
E.  602),  and  did  not  have  the  effect  to  convey 
to  the  city  the  title  to  the  streets,  alleys,  and 
other  public  grounds  shown  upon  the  plat 
If,  therefore,  a  dedication  exists  in  this 
case,  it  must  be  by  virtue  of  the  common 
law,  and  not  by  virtue  of  the  statute.  The 
question  therefore  is  presented  for  dedalon, 
was  there  shown  here  a  good  common-law 
dedication  of  said  premises  by  the  Illinois 
Central  Railroad  Company  to  the  dty  of 
Centralia? 

The  space  upon  the  plat  where  the  premises 
in  question  are  located  is  blank;  that  la. 
said  premises  are  not  platted  as  a  street, 
alley,  or  as  public  grounds.  Ndther  are 
they  platted  as  a  blodc  or  lots.  Although 
a  plat,  by  reason  of  Its  defective  acknowledg- 
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ment,  may  not  b«  good  as  a  statntory  plat, 
8tlU,  If  a  landowner  plat  groand  as  an  ad- 
dition to  a  Tillage  or  dty  and  place  the  plat 
of  record,  and  he  indicate  thereon,  by  proper 
name  and  description,  the  streets,  alleys,  and 
pablic  gronnds  In  said  addition,  or  by  any 
proper  designation  clearly  indicates  npon 
said  plat  that  portlonB  thereof  are  set  aside 
and  intended  for  a  specific  public  nse,  such 
plat,  though  not  in  conformity  with  the  stat- 
ute, will  be  deemed  an.  offer  on  the  owners 
part  to  dedicate'  to  pnbllc  use  the  portions 
shown  on  the  plat  to  have  been  set  aside 
for  the  nse  of  the  pnbllc.  Trustees  of  Fintt 
Brangellcal  Church  v.  Walsh,  57  111.  863,  11 
Am.  Rep.  21;  Gould  ▼.  Howe,  supra.  If, 
however,  all  that  appears  upon  the  face  of 
the  plat  Is  a  blank  space,  and  there  Is  noth- 
ing to  show  that  the  land  covered  by  said 
blank  space  has  been  devoted  to  a  public 
use.  It  cannot  be  held,  from  the  face  of  the 
plat  alone,  that  the  owner  intended,  by  the 
making  and  recording  of  the  plat,  to  dievtfte 
the  premises  represented  by  the  blank  space 
upon  the  plat  to  a  public  use.  In  Village  of 
PrlncevlUe  v.  Anten,  77  111.  325,  the  proprie- 
tor, in  laying  out  and  platting  the  village  of 
PrlncevlUe,  left  a  square  blank  upon  the  plat 
without  any  designation  of  its  purpose,  un- 
less that  purpose  was  indicated  by  the  fact 
that  the  block  was  not  subdivided  into  lots. 
It  was  there  held  that  the  plat,  without 
proof  of  the  Intention  of  the  proprietor  In 
laying  out  said  block,  did  not  show  an  In- 
tention on  his  part  to  dedicate  the  premises 
repres^ted  by  said  block  to  the  village  for 
a  public  use.  And  In  City  of  Chicago  ▼. 
Ihrexel,  141  111.  89,  80  N.  E.  774,  certain 
premises  wore  platted  along  the  lake  shore, 
In  the  town  of  Lake  View,  as  an  addition 
to  said  town.  On  tiie  plat  a  strip  was  left 
between  the  platted  blocks  and  the  shore 
line  of  Lake  Michigan.  Nothing  was  placed 
upon  the  plat  to  Indicate  an  Intention  to 
devote  said  space  to  a  public  use,  and  It  was 
held  that  said  plat  did  not  amount  to  an 
«^er  to  dedicate  said  strip  to  the  town  of 
Lake  View  as  a  public  street  In  the  article 
on  "Dedlcatimi"  found  In  volume  9  of  the 
American  and  English  Encyclopedia  of  Law 
(page  60)  the  author  says :  "To  show  a  dedi- 
cation, it  should  clearly  a^Kar  that  the 
owner  Intoided  to  give  the  land  to  the  public. 
It  Is  not  sufficient  that  some  private  use  is 
not  shown;  and  no  presumption  that  the 
owner  Intended  to  deprive  himself  of  his 
land  can  be  relied  iQMn  to  explain  any  am- 
biguities or  uncertainties.  The  particular 
use  for  which  the  land  was  Intended  must 
plainly  appear."  This  statement  Is  well  sup- 
ported by  authority,  and  we  think  is  a  cot- 
rect  declaration  of  the  law  npon  the  subject 
To  prove  a  common-law  dedication,  both 
an  Intention  on  the  part  of  the  owner  of  the 
land  to  make  tt  and  an  acceptance  of  such 
dedication  by  the  proper  anthcrritles  must 
be  shown,  and  the  proof  as  to  tbose  facts 
must  be  clear  and  nnequLvocak    Ombe  r. 


Nichols,  86  111.  92;  City  of  Chicago  v.  Chic6- 
go.  Rock  Island  &  Padflc  Railway  Co.,  162 
UL  661,  88  N.  E.  768;  Town  of  Wheatfleld 
T.  Orundmann,  164  111.  260,  46  N.  B.  164.  It 
Is  also  held  that  a  dedication  of  land  to  a 
pnbllc  use  must  result  from  ad  active,  and 
not  a  passive,  state  of  the  owner's  mind,  and 
that  a  mere  nonassertion  of  a  right  will  not 
establish  a  dedication,  unless  the  eircnm- 
stances  are  such  as  to  show  a  purpose  to 
dedicate  the  land  to  a  public  use.  City  of 
Chicago  V.  Chicago,  Rock  Island  &  Padflc 
Railway  Co.,  supra.  The  plat  found  in  this 
record  does  not  designate  the  premises  In 
question  as  having  been  set  aside  as  a  street, 
square,  or  common,  or  devoted  to  other  pub- 
lic use,  and,  in  view  of  the  foregoing  authori- 
ties, the  plat  not  having  been  supplemented 
by  proof  as  to  the  Intention  of  the  proprietor 
at  the  time  he  made  the  plat  as  it  was  In 
Village  of  Prlncevllle  v.  Auten,  supra,  we 
are  unable  to  reach  the  conduslon,  from 
an  Inspection  of  the  plat  alone,  that  there 
Is  shown  upon  Its  face  any  Intention  on  the 
part  of  the  Illinois  Central  Railroad  Com- 
pany, by  virtue  Of  the  plat,  to  dedicate  the 
premises  in  question  to  the  city  for  a  public 
use.  In  a  note  following  the  quotation  from 
the  American  and  English  Encyclopedia  of 
Law  heretofore  made  it  Is  said:  "That  a 
space  is  left  blank  on  a  plat,  with  no  desig- 
nation of  its  purpose,  does  not- show- a  dedica- 
tion. The  purposes  for  which  It  is  dedicated 
should  be.  clearly  apparent"  Does  the  pur- 
pose clearly-  appear  here?  If  It  Is  said  the 
purpose  was  to  widen  the  street  at  the  point 
where  said  premises  are  located,  then  the 
dedication  must  fall,  for  the  premises  have 
never  been  used  as  a  street,  and  there  has 
never  been  an  acceptance  by  the  dty  for  that 
purpose.  If  It  is  said  it  was  for  some  other 
public  purpose,  the  question  arises,  what  pub- 
lic purpose?  There  Is  no  proof  that  there 
has  been  any  acceptance  for  any  purpose. 
If  the  railroad  company  Intended  to  dedicate 
said  premises  to  the  city  for  a  specific  pub- 
lic purpose,  although  the  plat  was  silent 
as  to  the  purpose,  and  other  evidence  In  con- 
nection with  the  plat  showed  that  purpose 
and  that  the  dty  had  accepted  the  premises 
for  that  purpose,  then,  under  the  authority 
of  Village  of  PrlncevlUe  v.  Auten,  supra,  the 
dedication  would  be  complete  and  the  dty 
entltied  to  hold  the  premises;  but,  as  the 
plat  does  not  specify  any  purpose  for  which 
the  premises  were  dedicated,  and  there  is 
no  proof  to  show  any  intention  to  dedicate 
the  same  to  a  spedflc  public  use  by  the 
original  proprietor  or  an  acceptance  for  any 
spedflc  public  use  by  the  dty,  under  the  au- 
thority of  City  of  Chicago  v.  Drexel,  supra, 
there  was  no  dedication.  If  It  were  conceded 
there  was  'an  offer  to  dedicate,  if,  however, 
before  the  offer  was  accepted  It  appeared 
It  was  withdrawn  by  the  original  proprietor, 
after  such  withdrawal  a  subsequent  aceept- 
anc*  would  be  fruitless  to  complete  the  dedi- 
cation. In  the  Drexel  Case  It  was  held  that 
a  conveyance  by  the  orlciiwl  i^oprletor  beiC 
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fore  an  acceptance  by  the  city  was  a  with- 
drawal of  the  offer  to  dedicate. 

We  are  of  the  opinion  the  prima  fade  case 
made  by  the  plaintiff  was  not  overcome  by 
the  proof  offered  by  the  defendant  The 
Judgment  of  the  trial  court  will  therefore 
be  reversed,  and  the  cause  remanded  for  a 
new  trial. 

Beversed  and  remanded. 


(21S  111.  EW) 

PHOPLB  V.  KELLBT  et  al. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Taxatioh  —  Inhebitanck    Tax— Pbopebtt 
Subject. 

A  trust  deed,  not  made  in  contemplation 
of  death,  took  effect  on  delivery  for  the  benefit 
of  the  beneficiaries,  except  that  the  grantors 
reserved  to  themselves  out  of  the  income  of 
the  fund  $2,400  annually  for  life.  Held,  that 
so  much  of  the  estate  conveyed  as  was  neces- 
sary to  produce  the  income  provided  for  was 
subject  to  the  Inheritance  tax. 

2.  Same— Gifts  by,  Parent. 

The  object  of  the  inheritance  tax  is  not 
to  prevent  a  parent  from  giving;  the  whole  or 
any  nortion  of  his  property  to  his  children  dur- 
ing lifetime,  if  he  so  desires,  but  only  to  sub- 
ject such  property  to  an  inheritance  tax,  if  the 
gift  is  made  in  contemplation  of  the  death  of 
the  donor. 

[Ed.  Note. — ^Por  cases  in  point,  see  vol.  45, 
Cent.  Dig.  Taxation,  i  1702.] 

Appeal  from  Cook  County  Court;  Orrln  N. 
Carter,  Judge. 

Action  by  the  people  against  Addison  D. 
Kelley  and  others.  From  a  judgment  for 
defendants,  the  people  appeal.    Affirmed. 

W.  H.  Stead,  Atty.  Gen.  (Merrltt  W.  Plnck- 
ney,  of  counsel),  for  the  People.  Defrees, 
Brace  &  Hitter  (John  G.  Campbell,  of  coun- 
sel), for  appellees. 

HAND,  J.  This  was  an  appeal  from  a 
Judgment  of  the  county  court  of  Cook  county 
refusing  judgment  for  an  Inheritance  tax 
against  a  portion  of  the  estate  of  David  Eel- 
ley,  deceased.  It  appears  from  the  record 
that  on  March  1,  1900,  David  Kelley,  and  Sa- 
rah J.  Kelley,  his  wife,  executed  to  the 
Illinois  Trust  &  Savings  Bank,  an  Illinois 
corporation,  a  trust  deed,  conveying  to  said 
trust  and  savings  bonk,  as  trustee.  Improved 
real  estate  situated  in  the  city  of  Chicago  of 
the  value  of  $260,000,  and  which  yielded  an 
annual  income  of  $14,500.  By  the  terms  of  the 
trust  deed  the  net  annual  Income  of  the 
premises  was  to  be  paid  quarterly  In  equal 
sums  to  Addison  D.  Kelley  and  Paul  D.  Kel- 
'ley,  the  two  sons  of  the  grantors,  and  their 
heirs,  with  the  exception  of  $200  per  month, 
which  was  to  be  held  by  the  trustee  until 
the  end  of  each  year,  when  the  same  was  to 
be  paid  to  the  grantors,  or  the  survivor 
of  them,  during  their  natural  lives.  If  they 
requested  In  writing  said  trust  and  savings 
bank  to  pay  the  same  to  thesn  or  either  of 
tliem.  The  trust  deed  was  delivered  on 
March  13,  1900,  and  at  that  time  the  trust 
and  savings   bank   was    requested   by   the 


grantors  and  the  cestuls  qne  tmst  not  to 
flie  the  trust  deed  for  record  during  the  life- 
time of  David  Kelley,  unless  requested  so  to 
do  by  the  grantors  and  cestuls  que  trust 
On  the  delivery  pf  the  deed  the  trust  and 
savings  bank  took  possession  of  the  property 
and  has  paid  the  net  Income  therefrom  to 
said  sons,  with  the  exception  of  $200  per 
month,  which  has,  since  the  death  of  David 
Kelley,  been  paid  to  Sarah  J.  Kelley,  his 
widow,  ilpon  her  written  request  David 
Kelley  made  his  will  on  June  20,  1900,  by 
the  terms  of  which  he  gave  to  Sarah  J.  Kel- 
ley, his  widow,  the  balance  of  his  estate, 
consisting  of  real  and  personal  property, 
which  amounted  in  value  to  about  $350,000. 
Mr.  Kelley  was  69  years  of  age  at  the  time  of 
his  death,  and  had  been  engaged  in  business 
In  the  city  of  Chicago  for  many  years,  where 
he  had  accumulated  his  fortime.  He  had 
been  troubled  with  valvular  disease  of  the 
heart  for  many  years,  and  was  confined  to 
his  house  from  an  attack  of  heart  disease 
at  the  time  he  executed  said  trust  deed. 
His  family  physician,  Dr.  Billings,  testified 
Mr.  Kelley  was  subject  to  such  attacks,  that 
they  were  brought  on  by  overexertion,  that 
he  had  theretofore  recovered  from  the  same, 
and  that  there  was  no  apprehension  of  Mr. 
Kelley's  immediate  death  at  the  time  the 
deed  was  executed.  Mr.  Kelly  recovered  bis 
usual  health  shortly  after  the  deed  was 
executed,  and  remained  in  that  tendltion 
until  the  following  September,  when  he  was 
again  taken  sick,  and  died  on  October  25. 
1900.  Mr.  Defrees,  who  was  Mr.  Kelley's 
personal  friend  and  legal  adviser,  and  who 
had  known  him  intimately  since  1888,  tes- 
tified that  Mr.  Kelley  had  but  two  chUdroi. 
▼is.,  Addison  D.  and  Paul  D.  Kelley,  both 
of  whom  were  adults  and  engaged  In  busi- 
ness in  the  city  of  Chicago ;  that  prior  to  the 
execution  of  the  trust  deed  Mr.  Kelley  said 
to  him  his  sons  were  not  making  as  much 
money  in  their  business  as  their  station  in 
life  required  them,  to  use,  and  he  desired  to 
make  some  permanent  provision  for  them,  so 
that  they  would  be  supplied  with  ample 
means ;  that  he  suggested  to  Mr.  Kelley  that 
he  convey  the  property  in  question  to  a  trus- 
tee for  their  use;  and  that  In  accordance 
with  his  suggestion  the  trust  deed  was  made. 
He  also  testified  the  sons  were  fully  advised 
as  to  the  Intention  of  their  father,  and  that 
one  of  the  sons,  at  the  time  the  trust  deed 
was  delivered,  suggested  that  the  trust 
feature  of  the  conveyance  would  be  some- 
what embarrassing  to  himself  and  brother, 
and  asked  if  the  trust  deed  could  not  be 
withheld  from  record  during  his  father's 
lifetime;  that  he  advised  Mr.  Kelley  there 
were  no  legal  objections  to  withholding  the 
deed  from  record  after  it  had  been  delivered 
and  the  possession  of  the  property  turned 
Over  to  the  trustee,  and  that  for  the  reason 
suggested  by  the  son  and  his  advice  to  Mr. 
Kelley  the  trust  deed  was  withheld  from  the 
record.    The  trast  deed  reserved  to  the  gran- 
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tors  and  the  ceatnls  que  trust,  acting  Jointly, 
the  right-  to  change  the  terms  of  the  trusts 
created  by  the  deed,  but  It  provided  In  ex- 
press terms  that  such  change  should  not  dl- 
vest  the  absolute  title  conveyed  to  the  trus* 
tee.  Propositions  of  law  were  snbmltted 
to  the  county  court,  and  upon  final  hearing 
that  court  held  that  said  real  estate  con- 
veyed  to  the  trust  and  savings  bank  was  not 
subject  to  the  payment  of  an  Inheritance 
tax,  except  so  far  as  was  necessary  to  pro- 
duce an  annual  income  of  $2,400,  which 
portion  the  court  fixed,  upon  stipulation  of 
the  parties,  at  $43,000,  and  found  that  the 
beneficial  interest  of  Sarah  J.  Kelley  therein 
was  $24,196.80,  that,  of  Addison  D.  Eelley 
$6,912,  and  that  of  Paul  D.  KeUey  $11,891.20, 
and  that,  after  allowing  to  each  son  an  ex- 
emption of  $20,000,  said  real  estate  as  to 
them  was  not  subject  to  an  inheritance  tax ; 
that  said  trust  deed  was  not  made  by  David 
Kelley  in  contemplation  of  his  death;  and 
that  be  did  not  Intend  said  conveyance  to 
take  effect  In  possession  or  enjoyment  after 
his  death,  except  as  to  the  amount  thereof 
necessary  to  produce  sald.ajmual  Income  of 
$2,400  per  year — and  entered  judgment  to 
that  effect,  and  an  appeal  has  been  prosecut- 
ed to  this  court  to  reverse  the  said  findings 
and  Judgment  of  the  county  court. 

The  first  contention  made  by  appellant  Is 
that  the  court  erred  In  refusing  to  hold  that 
said  trust  deed  was  Intended  to  take  effect  In 
possession  or  enjoyment  after  the  death  of 
David  Kelley.  The  court  held  that  such  was 
the  effect  of  the  trust  deed  as  to  $43,000  of 
the  property,  or  the  portion  necessary  to  pro- 
duce an  annual  income  of  $2,400,  but  refused 
so  to  hold  as  to  $217,000  In  value  thereof. 
While  It  Is  conceded  as  to  that  portion — that 
Is,  $217,000— of  the  property  the  enjoyment 
and  possession  passed  from  David  KeUey  to 
the  trustee  upon  the  delivery  of  the  trust 
deed  and  Immediately  through  the  trustee 
vested  in  the  cestuls  que  trust,  it  is  urged 
that  the  court  could  not  separate  tbe  part 
that  vested  In  prsesentl  from  the  part  that 
was  to  vest  In  futuro,  and  that,  as  It  appeared 
a  portion  of  the  subject  matter  of  the  con- 
veyance was  to  take  effect  after  tbe  death  of 
David  Kelley,  It  Is  said  the  court  should 
have  held  that  it  was  the  Intention  of  the 
grantors  in  the  trust  deed  that  the  entire 
subject-matter  of  the  conveyance  was  to  take 
effect  in  possession  and  enjoyment  after  the 
death  of  David  Kelley.  We  do  not  agree 
with  this  contention.  In  People  v.  Holr,  207 
III.  180,  69  N.  E.  906,  99  Am.  St  Rep.  205, 
Robert  Moir  conveyed  absolutely  to  bis  three 
sons,  by  deed,  lands  situated  In  this  state 
of  the  value  of  $105,200,  and  on  the  same  day 
gave  to  each  of  them  perstmal  property  of 
the  value  of  $200,000,  and  at  the  same  time 
be  and  his  three  sons  entered  into  articles 
of  copartnership  whereby  each  partner  cob'- 
trlbuted  to  the  partnership  fund  $200,000, 
and  Robert  Moir  was  to  receive  one-half  of 
the  profits  of  tbe  par^ershlp  business,  and 


the  other  half  was  to  be  equally  divided 
among  his  three  sons.  While  it  appeared  the 
lands  conveyed  to  the  sons  were  not  treated 
as  a  partnership  estate,  the  Income  of  the 
lands  was  so  treated  and  was  carried  into 
the  profits  of  the  partnership  and  divided  be- 
tween Mr.  Moir  and  his  three-  sons;  he  re- 
ceiving one-half  of  said  Income,  and  the  re- 
mainder being  divided  among  his  three  sons. 
It  was  there  held  that  the  one-half  of  the 
Income  of  the  lands  was  reserved  to  Mr. 
Molr'B  own  use  during  bis  life,  and  that  as 
to  that  portion  of  the  land  the  possession  and 
enjoyment  thereof  were  postponed  as  to  the 
sons  until  the  death  of  Robert  Moir,  and  that 
one-half  of  the  lands  was  subject  to  an  In- 
heritance tax  by  reason  of  sudi  reservation. 
We  are  of  the  opinion  that  case  is  decisive 
of  the  question  raised  here.  The  income  on 
$43,000  of  the  land  conveyed  to  the  trust  and 
savings  bank  was  reserved  to  the  grantee 
and  bis  wife  and  the  survivor  of  them.  As 
to  that  amount  the  possession  and  enjoyment 
were  postponed  until  after  the  death  of  David 
Kelley,  and  was,  we  think,  clearly  subject  to 
an  Inheritance  tax.  As  to  the  remainder  of 
the  value  of  the  land,  the  possession  and  en- 
joyment vested  immediately  in  the  two  sons 
through  the  trustee,  and  that  portion  of  the 
land  was  not  subject  to  an  Inheritance  tax. 

Tbe  nez3t  contention  made  Is  that  the  con- 
veyance to  the  trust  and  savings  bank  was 
made  by  David  Kelley  In  contemplation  of 
his  death.  That  contention  raises  a  question 
of  fact  Dr.  Billings  testified  that  David 
Kelley  was  not  In  immediate  danger  of  death 
at  the  time  the  trust  deed  was  executed  and 
delivered,  and  Mr.  Defrees  testified  that  tbe 
conveyance  was  made  as  a  provision  for  the 
grantor's  two  sons,  and  that  the  deed  was 
withheld  from  record  by  mutual  arrange- 
ment between  the  parties,  but  that  the  same 
was  fully  delivered  to  the  trustee  and  i>os- 
session  of  the  premises  turned  over  to  the 
trustee  at  the  time  of  the  delivery  of  the 
trust  deed.  We  have  examined  this  record 
with  care,  and  have  been  unable  to  dlscovo: 
any  evidence  therein  which  tends  even  re- 
motely to  show  that  David  Kelley  thought  he 
was  about  to  die  at  the  time  he  executed 
said  trust  deed,  or  that  he  made  said  trust 
deed  In  contemplation  of  his  death.  It  Is 
not  the  object  of  the  statute  to  prevent  a 
parent  from  giving  the  whole  or  any  portion 
of  his  property  to  his  children  during  bis 
lifetime,  if  he  so  desive,  Tbe  only  effect  of 
the  statute  as  a  revenue  measure  Is  to  sub- 
ject said  property  to  an  Inheritance  tax  if 
the  gift  Is  made  in  contemplation  of  the  death 
of  the  donor.  In  Rosenthal  v.  People,  211  111. 
306,  71  N.  E.  1121,  and  Merrlfield  v.  People, 
212  111.  400,  72  N.  E.  446,  the  evidence  showed 
clearly  that  both  Rosenthal  and  Merrlfield 
were  about  to  die  at  tbe  time  they  made  the 
transfers  there  considered*  and  that  trans- 
fers of  the  bulk  of  their  estates  were  made 
to  their  immediate  descendants  as  a  disposi- 
tion of  their  respective  estates  in  contempla- 
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don  of  death,  which  they  each  knew  was  al- 
most Immediately  likely  to  follow,  and  which 
did  follow  the  making  of  the  transfers  within 
a  few  days.  The  facts  in  those  cases  are  so 
far  different  from  the  facts  in  the  case  at 
bat  as  to  clearly  distingulBh  those  cases 
from  this  case. 

We  are  of  the  opinion  the  county  court 
properly  held  that  said  trust  deed  took  effect 
absolutely  as  to  said  real  estate,  except  as  to 
such  portion  therof  as  would  produce  an 
annual  Income  of  $2,400,  upon  the  delivery 
thereof,  and  that  said  trust  deed  was  not 
made  by  David  Kelley  in  contemplation  of 
death. .  The  Judgment  of  the  county  court 
will  therefore  be  affirmed. 

Judgment  affirmed. 


(218  IlL  6U) 

VltliAGB  OP  GRANT  PARK  v.  TRAH. 

(Supreme  Ck>urt  of  Illinois.    Dec.  20,  1905.) 

Mtjnicipai.  Cokpobations— Public  Iuprovh:- 
HENTS— Damages. 

The  determination  of  a  village,  under  the 
sidewalk  act  of  1875^  to  construct  a  sidewalk 
by  special  taxation,  la  not  a  determination  of 
the  question  of  damages  to  abutting  property 
from  changing  the  grade  of  the  walk,  and  the 
owner  of  such  property  can  have  such  damages 
assessed  by  a  jury  in  an  action  at  law. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Joseph  Trah  against  the  village 
of  Grant  Park.  Judgment  for  plaintiff  was 
affirmed  by  the  Appellate  Court  (115  111. 
App.  291),  and  defendant  appeals.    Afflmted, 

This  was  an  action  on  the  case,  brought  in 
the  circuit  court  of  Kankakee  county  by 
Joseph  Trah,  the  aK)ellee,  against  the  vil- 
lage of  Grant  Park,  the  appellant  to  re- 
cover damages  occasioned  to  appellee's  lots 
by  the  construction  of  a  cement  sidewalk  by 
appellant  in  front  and  along  the  side  of  said 
lots.  The  village  filed  the  general  issue. 
A  trial  liefore  a  jury  resulted  in  a  verdict 
for  $1,2Q0  in  favor  of  the  plaintiff:  A  mo- 
tion by  the  village  for  a  new  trial  was  over- 
ruled, and  Judgment  was  rendered  upon  the 
verdict  The  village  appealed  to  the  Appel- 
late Court  for  the  Second  District  and  that 
court  having  affirmed  the  Judgment  of  the 
circuit  court,  appellant  now  brlng^s  the  -rec- 
ord here  for  review.  In  1884  appellee  pur- 
chased lots  9  and  10  of  block  18  in  the  origin- 
al town  of  Grant  Park.  These  lots  fronted 
east  on  Main  street,  and  the  south  side  of 
lot  10  was  on  Taylor  street  During  the 
same  year  the  lota  were  purchased  Trah 
erected  a  building  at  the  comer  of  Main 
and  Taylor  streets  and  another  immediately 
north  of  the  comer  building.  Both  buildings 
were  of  brick  and  rested  on  stode  founda- 
tions. The  top  of  the  foundations  and  the 
lower  ends  of  the  door  sills  were  about  two 
feet  above  the  ground.  Shortly  after  these 
buildings  were  erected  a  board  sidewalk  was 
laid  on  Main  street  in  front  of  the  lots  and 
on  Taylor  street  on  the  south  side  of  lot  10. 


Part  of  this  walk  was  laid  by  appellee  alone 
and  part  by  appellee  and  the  village  Jointly. 
The  grade  for  the  board  walk  was  furnished 
b!^  an  engineer  employed  by  the  village  of 
Grant  Park.  During  the  years  1888,  18B0, 
and  1806  other  brick  buildings  were  erected 
by  appellee,  on  stone  foundations,  with  ref- 
erence to  the  grade  of  the  board  sidewalk; 
the  bottom  of  tlie  door  sills  of  each  building 
being  several  Inches  higher  than  the  board 
sidewalk.  On  April  6,  1902,  the  village  of 
Grant  Park  passed  an  ordinance  for  the  con- 
struction of  a  cement  sidewalk  In  front  of 
these  two  lots  on  Main  street  and  along  the 
south  side  of  lot  10  on  Taylor  street  The 
ordinance  particularly  specified  the  grade  of 
the  walk  to  be  laid,  and  required  the  owner 
of  the  lots  to  construct  the  same  within  30 
days,  and  that  in  default  thereof  the  walk 
should  be  laid  by  the  village  and  one-half 
the  cost  should  be  collected  by  special  taxa- 
tion of  the  lots.  The  owner  having  failed  to 
construct  the  walk  within  the  time  specified 
in  the  ordinance,  the  village  laid  the  same 
In  accordance  with  the  specifications  and 
grade  contained  In  the  ordinance.  This 
grade  was  considerably  above  that  of  the 
board  sidewalk  previously  laid,  and  flie  ce- 
ment walk,  as  constructed.  Is  from  3 14 
inches  to  12%  inches  above  the  thresholds 
of  the  doors  of  the  several  buildings  on  the 
lots.  There  is  abundance  of  evidence  to 
support  a  finding  that  the  construction  of 
the  sidewalk  at  the  grade  above  the  thresh- 
olds of  the  doors  of  the  buiidings  above 
stated  has  caused  a  depreciation  in  the  value 
of  the  real  estate  of  at  least  $1,260.  It  was 
stipulated  on  the  trial  of  the  cause  that  the 
ordinance  under  which  the  walk  was  built 
Was  legally  passed  and  published,  and  that 
the  amount  charged  up  against  appdlee** 
lots  for  building  the  walk  was  $196.75,  which 
was  one-half  the  cost  of  the  walk,  and  that 
the  other  half  was  paid  by  the  village.  Ap- 
pellee has  not  paid  this  $196.75,  or  any  ptat 
thereof,  and  no  Judgment  has  been  rendered 
by  the  county  court  against  the  lots  for  the 
special  tax.  At  the  close  of  all  the  evi- 
dence the  village  requested  the  court  to 
give  to  the  Jury  an  instruction  in  writing 
directing  the  Jury  to  find  a  verdict  for  the 
defendant  The  court  refused  this  Instme- 
tion.  The  only  assignments  of  error  In  this 
court  are  the  refusal  to  give  the  peremptory 
instruction,  the  refusal  of  two  instructions 
offered  by  appellant  with  Its  series  of  in- 
structions, and  the  giving  of  one  of  appel- 
lee's instructiona 

(Charles  B.  Campbell,  for  appellant  W.  R. 
Hunter  and  A.  L.  Granger,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Appel- 
lant first  contends  that  the  peremptory  In- 
struction offered  at  the  close  of  all  the  evi- 
dence should  have  been  given,  becanse  the 
law,  as  heretofore  announced  by  this  court, 
does- not  permit  the  plaintiff  to  show  that  bla 
property  was  damaged  by  the  construction  of 
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tbe  sidewalk.  In  this  connection  nnmerons 
decialonB  of  this  oourt  are  called  to  our  at- 
tention wliere  it  lias  beea  li^d  that  the  deter- 
mtnation  by  a  Tillage  board  or  dty  conncU 
that  a  sidewalk  shall  be  constructed  by  spe- 
cial taxation  is  a  determination  that  the 
property  so  specially  taxed  is  benefited  to  tbe 
extent  of  such  tax,  and  that  the  question 
whether  the  decision  of  the  village  board  is 
correct  cannot  be  inquired  into  by  the  courts; 
and  appellant  urges  that  it  necessarily  fol- 
lows from  those  decisions  tliat  such  deter- 
mination by  the  village  board  is  also  a  find- 
ing that  the  property  has  not  been  damaged, 
and  that  the  courts  are  concluded  from  invea- 
tigating  that  question,  except  in  cases  where 
the  ordinance  under  which  the  improvement 
is  made  is  iinreasonable  or  oppressive.  Tbe 
decisions  referred  to  by  appellant  were  ren- 
dered In  cases  which  arose  upon  application 
for  Judgment  for  delinquent  taxes  levied  un- 
der the  sidewalk  act  of  1875  or  under  other 
statutes  providing  for  the  making  of  local 
improvements  by  special  taxation.  They  are 
not  applicable  to  a  case  brought  by  a  property 
owner  to  recover  damages  occasioned  by  a 
change  of  grade,  even  though  such  change  of 
grade  is  made  while  constructing  a  sidewalk 
or  other  local  improvements,  for  reasons 
which  are  ai^arent  uiion  a  consideration  of 
the  question.  In  the  case  at  bar,  the  side- 
walk, without  taking  into  consideration  tbe 
change  of  grade,  was  a  benefit  to  the  prop- 
erty, while  tbe  change  of  grade,  without  tak- 
ing into  consideration  the  sidewalk,  was  a 
damage  to  that  property.  The  village  board 
had  authority  to  determine  the  extent  of  such 
benefit  (White  v.  People,  94  111.  604;  Pierson  v. 
People,  a04  III.  456,  68  N.  B.  S8S);  bat  it  bad 
no  power  to  determine  tite  extent  of  such 
damages,  because  the  change  of  grade  was  a 
damage  to  private  property  within  tbe  mean- 
ing of  section  18  of  article  2  of  the  Ck>nsti- 
tution  of  1870,  which  provides  that  "private 
property  shall  not  be  taken  or  damaged  for 
pnblic  use  without  Just  compensation,"  and 
which  guaranties  appellee  the  right  to  have 
bis  damages  ascertained  by  a  Jury  (City  of 
Chicago  V.  Ja<^80n,  196  111.  496,  63  N.  B.  1013, 
1135).  Tbe  separate  consideration  of  the 
benefits  derived  from  an  Improvement  and 
the  damages  caused  to  the  property  from 
making  such  improvement  has  been  recognised 
by  this  court  in  City  of  Bloomlngton  Vi  Pol- 
lock. 141  III.  S46,  31  N.  B2.  146;  Harwood  v. 
City  of  Bloomlngton,  124  IlL  48,  16  N.  B.  91: 
Osgood  V.  aty  of  Chicago,  154  111.  194,  41 
N.  B.  40;  Lake  Shore  &  Michigan  Southern 
Railway  Co.  v.  Baltimore  &  Ohio  &  Chicago 
Kailpoad  Co.,  149  IIL  272,  37  N.  E.  91;  and 
City  of  Chicago  v.  Lonergan,  196  111.  518,  63 
N.  B.  1018.  No  provision  is  contained  in  tbe 
sidewalk  act  of  1875  for  ascertaining  the  Just 
compensation  to  be  made  for  damages  caused 
to  private  property  by  reason  of  cbangliig  the 
grade  In  the  construction  of  the  sidewalk, 
and  It  necessarily  follows  that  appellee  Is  «»- 
titled  to  have  such  damages  ascertained  in 
75  N.B.— 66 


this  suit  The  peremptory  Instruction  was 
therefore  properly  refused. 

Appellant  also  complains  of  the  refusal  of 
the  following  Instruction:  "The  court  in- 
structs the  Jury  that  It  is  conclusively  pre- 
sumed in  this  case  that  the  sidewalk  in 
question  has  benefited  the  plaintlflCs  property 
to  the  extent,  at  least,  of  that  part  of  the 
cost  of  said  sidewalk  wbich  the  ordinance  in 
this  case  provides  that  plaintiff  shall  pay." 
It  was  not  error  to  refuse  this  instruction, 
for  the  reason  that  it  stated  an  abstract 
proposition  of  law  which  was  apt  to  mislead 
the  Jury  without  a  further  statement  in  the 
Instruction  telling  the  Jury  what  application 
they  should  make  of  tbe  principle  of  law 
announced  by  tbe  instruction. 

The  court  gave  to  the  Jury,  on  behalf  of 
ai^ellee,  an  Instmction  stating  that  before 
making  any  deduction  of  benefits  from  dam- 
ages they  should  first  subtract  from  the  bene- 
fits the  amount  of  the  special  tax  which  had 
been  charged  against  plaiatHTs  proper^. 
This  instruction  is  objected  to  on  the  ground 
that  there  was  no  evidence  that  appellee  had 
paid  tbe  tax  or  that  the  cotinty  court  bad  ren- 
dered Judgment  against  the  property  therefor. 
This  point  Is  without  merit  The  plaintiff 
was  liable  to  pay  tbe  special  tax  mentioned 
In  the  instruction  to  the  collector  holding  the 
warrant  for  the  collection  thereof,  and,  in  de- 
fault of  such  payment  to  have  bis  property  re- 
turned delinquent  fini  sold  to  satisfy  the  tax 
This  case  was  tried  on  tbe  theory  that  the 
ordinance  imder  which  the  sidewalk  was  built 
was  valid.  A  stipulation  was  made  in  tbe 
tribl  court  between  the  parties  hereto  that  the 
ordinance  was  legally  passed  and  published. 
Plalntur  would  therefore  be  estopped  from 
urging  that  the  ordinance  was  Invalid  upon 
application  for  Judgment  and  sale  of  his  prop- 
erty for  the  satisfaction  of  this  tax.  We 
think  it  is  Immaterial  whether  tbe  tax  bad 
been  paid  or  whether  Judgment  had  been 
rendered  for  it  if  the  plaintiff  is  liable  to 
pay  the  tax,  and  this  is  the  only  difference 
between  this  instruction  and  one  which  was 
approved  in  City  of  Bloomlngton  v.  Pollock, 
141  111.  846,  81  N.  B.  146.  For  the  same 
reason  it  was  not  error  to  refuse  the  instruc- 
tion offered  by  appellant  to  the  effect  that  the 
Jury  should  not  take  into  consideration  the 
special  tax  in  estimating  the  damages  to  be 
awarded  to  plaintiff. 

The  Judgment  of  the  Appelate  Court  will 
be  affirmed. 

Judgment  affirmed. 


(218  lU.  521) 

CtJMMINS,  County  Collector  ▼.  WEBBER. 

(Sapreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Taxation— ExcissiVE  Assebsicent— Equi- 
table RELiEr. 

Equity  will  not  grant  relief  against  an 
increaaied  assessment  on  the  ground  that  it  is 
excessive  or  results  in  double  taxation,  where 
the  taxpayer,  after  notice  to  appear  before  the 
board  of  review  and  show  why  his  assessment 
sfaeuld  not  be  increased,  falls  to  do  so. 
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8.  BAICK— ABBBSSlOniT  SOHSDULX— Failusb  n> 

Sign. 

Where  a  taxpayer  fails  to  eign  and  make 
Mith   to  hi*  aaaessment  ichedule,   as  prorided 


by  Burd's  Rev.  St  1903,  c.  120,  i  811,  it  is 
the  dut7  of  the  board  of  review  to  list  the  prop- 
«rt7  according  to  its  best  knowledge  at  its  fair 


cask  valoe,  and  add,  under  paragraph  813,  to 
the  Talnation  of  sncb  list  an  amount  equal  to 
50  per  cent,  on  that  valaation,  and  fix  the 
tmonnt  of  his  assessment  accordingly. 

Appeal  from  CSrcult  Ctourt,  Saline  Coun^ ; 
A.  K.  Viewers,  Judge. 

Bill  by  A,  J.  Webber  against  O.  O.  Ornn- 
mlns,  county  collector.  Decree  for  plaintiff, 
and  .defendant  appeals.    Reversed. 

The  appellee,  A.  J.  Webber,  filed  a  bill 
for  an  Injunction  In  the  circuit  court  of 
Saline  county,  to  the  April  term,  1904,  to 
restrain  the  county  collector  of  Saline  coun- 
ty from  collecting  certain  personal  taxes 
assessed  against  appellee  for  the  year  1903. 
The  bill  alleged  that  the  complainant  was 
on  April  1,  1903,  a  resident  of  the  town  of 
Galatla,  in  said  county,  and  engaged  In  a 
private  banking  business  in  said  town ;  that 
on  May  27,  1903,  he  made  and  delivered  to 
the  assessor  for  the  town  of  Oalatla  a 
schedule  showing  the  condition  of  bis  bank 
on  April  Ist  of  that  year,  in  which  appeared 
an  Item  of  $143,217.90  as  bills  receivable, 
etc.,  and  also  the  amount  of  all  deposits 
made  with  him  by  other  parties,  and  the 
amount  of  all  accounts  ppyable  other  than 
current  deposit  accounts,  together  with  the 
other  Items  required  by  law  to  be  given  in 
racb  schedule,  from  which  schedule  the  as- 
sessor deduced  the  items  to  be  listed  for 
taxation  and  placed  them  on  complainant* a 
general  schedule,  showing  the  total  taxable 
property  of  complainant  as  banker  to  be 
of  the  value  of  $70,930;  that  he  also  made 
and  delivered  to  the  assessor  a  schedule  of 
bis  other  personal  property,  amounting  to  $14,- 
070,  making  the  total  fair  cash  value  of  all  of 
complainant's  personal  property,  as  listed 
for  taxation,  $86,000;  that  the  assessor  ac- 
cepted the  schedules  as  correct,  and  fixed 
the  full  fair  cash  value  of  complainant's 
personal  property  at  $86,000  and  the  assessed 
value  at  $17,000,  and  so  returned  it  to  the 
supervisor  of  assessments  of  Saline  county, 
who  placed  It  upon  the  assessor's  book  for 
the  year  1903  without  making  any  change 
therein;  that  the  board  of  review  of  said 
county,  on  August  28,  1903,  fraudulently, 
arbitrarily,  and  without  authority  of  law 
added  to  said  assessment  the  additional  sum 
of  $93,980,  and  so  placed  it  on  the  assessor's 
book  for  that  year,  as  credits  other  than 
of  bank,  banker,  etc.,  and  fixed  the  as- 
sessed value  of  the  additional  sum  at  $1S,- 
796,  and  added  the  latter  amount  to  the 
said  $17,000,  making  a  total  of  $35,796  as 
the  final  assessed  valuation  of  complainant's 
personal  property  for  the  year  190S,  as  fixed 
by  the  board  of  review,  upon  which  sum 
the  county  clerk  has  extended  complainant's 
personal  taxes  at  $2,647.26;  tiiat  no  notlcs 


of  the  acts  of  the  board  of  review  was  given 
him,  and  that  he  did  not  know  that  the 
sum  of  $93,980  had  been  added  to  his 
schedule  until  a  tax  warrant  was  Issued  by 
the  county  clerk  and  placed  in  the  collector's 
hands  for  collection.  The  bill  farther  avers 
that  on  April  1,  1903,  there  was  a  large 
number  of  mortgages  of  record  in  com- 
plainant's name,  and  that  he  is  Informed 
and  helleves  that  the  board  of  review  had 
a  list  of  them  made  and  found  them  to 
amount  to  $93,980,  and  assessed  them  to  him 
as  above  stated;  that  all  such  mortgages 
were  held  as  banker  and  were  included  In 
his  assessment  as  such  under  the  item  of 
bills  receivable,  and  that  if  he  Is  compelled 
to  pay  the  tax  thereon  it  will  be  double 
taxation  and  unjust  ^d  Inequitable ;  that  he 
has  paid  the  taxes  extended  against  the  said 
sum  of  $85,000,  full  value,  amounting  to 
$1,212.40,  and  that  there  stiil  remains  m 
the  collector's  books  charged  against  blm 
the  further  sum  of  $1,334.86.  being  the  taxes 
npon  the  said  sum  of  $93,980,  and  that  a  tax 
warrant  for  the  collection  thereof  Is  now  In 
the  hands  of  the  county  collector,  who  Is 
threatening  to  levy  upon  and  s^  the  prop- 
erty of  complainant  to  pay  said  taxes.  The 
answer  of  the  defendant  admits  that  the 
complainant  made  and  delivered  to  the  as- 
sessor a  schedule  purporting  to  show  the 
condition  of  his  bank,  as  set  forth  In  the  bill, 
bnt  denies  that  the  schedule  was  true  and 
correct  or  legal,  for  the  reason  that  It  has 
never  been  signed  or  sworn  to  by  the  com- 
plainant, or  any  one  for  him,  and  was  not  a 
foil  and  complete  schedule  of  all  of  his  prop- 
erty, and  denies  that  $85,000  was  a  full  fair 
cash  value  of  the  personal  property  of  the 
complainant  on  April  1.  1903.  The  answer 
denies  that  the  board  of  review  frandnlent- 
ly,  arbitrarily  or  without  authority  of  law 
added  to  the  assessment  the  additional  som 
of  $93,980,  and  avers  that  such  board  foond 
real  estate  mortgages  In  complainant's  name 
to  the  amount  of  $93,980,  unsatisfied  of  rec- 
ord, in  addltlMi  to  the  property  already  as- 
sessed to  the  complainant;  that  complain- 
ant was  notified  of  this  fact,  and  was  given 
a  list  of  such  mortgages  to  revise  and  strike 
out  all  that  had  been  paid,  transferred  or 
that  were  Included  in  his  list  as  a  banker; 
that  the  complainant  took  said  list  -with 
him,  and  afterwards  returned  It  to  the  board 
without  denying  that  such  mortgages  were 
his  individual  property.  The  answer  also 
denies  that  complainant  had  no  notice  of  tiie 
acts  of  said  board,  and  denies  that  the  anm 
of  $93,980  which  was  added  to  the  complain- 
ant's assessment  bad  theretofore  been  listed 
by  him  as  a  banker,  and  avers  that  such  stun 
was  additional  prcq^erty  which  was  not  listed 
by  complainant  for  taxation  for  the  year 
190S.  A  general  replication  was  filed  to  the 
answer.  A  decree  was  rendered  by  the 
court  below,  finding  generally  that  the  aver- 
ments  of  the  bill  were  true  and  ttioae  of  tibe 
answer  not  true^  and  making  the  temporary 
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injnnctlon  fheretofore  granted  perpetual. 
The  county  collector  of  Saline  county  brings 
the  cause  to  this  court  by  appeal. 

The  evidence  showg  that  the  cashier  of 
appellee's  bank,  in  the  presence  of  appellee 
and  the  assessor,  made  out  the  schedule 
showing  the  condition  of  the  bank,  and  also 
the  schedule  of  appellee's  other  personal  prop- 
erty ;  that  he  placed  in  the  bank  schedule,  un- 
der the  item  of  bills  receivable,  etc.,  the  sum  of 
$143,217.90;  that  the  general  schedule  made 
by  appellee  showed  personal  property  owned 
by  blm  other  than  a  banker  of  the  value  of 
$14,070;  that  neither  schedule  was  sworn  to 
by  any  one,  and  both  were  received  by  the 
assessor  in  that  form,  and  that  he  returned 
them  to  the  supervisor  of  assessments,  who 
placed  them  upon  the  assessment  book ;  that 
when  the  assessment  book  and  schedules  were 
turned  over  to  the  board  of  review  that 
board  gave  appellee  notice  to  appear  before 
It  and  show  cause  why  his  assessment  should 
not  be  increased;  that  the  board  bad  ob- 
tained a  list  of  mortgages  amounting  to 
$128,380,  standing  unsatisfied  of  record  in 
four  different  counties,  in  appellee's  name, 
and  gave  appellee  this  list ;  that  he  took  the 
list  and  checked  off  all  but  $93,980  thereof, 
and  returned  it  to  the  board  of  review ;  that 
tae  was  requested  and  directed  to  make  out 
sworn  schedules  of  his  property  and  deduc- 
tions claimed  by  him,  as  required  by  law, 
but  refused  to  do  so,  and  that  he  at  all  times 
refused  to  take  the  oath  required  by  law. 
The  evidence  does  not  show  that  the  appellee 
claimed  before  the  board  of  review  that'  the 
$93,980  was  Included  in  the  $143,217.90  listed 
In  his  schedule  as  banker  under  the  Item 
bills  receivable,  etc.,  but  the  evidence  produ- 
ced in  the  circuit  court  does  show  that  the 
first-mentioned  sum  was  Included  in  the  lat- 
ter, and  that  the  mortgages  found  by  the 
board  of  review  were  contained  In  the  Item 
of  bills  receivable,  etc  The  board  of  re- 
view thereupon  added  to  appellee's  assess- 
ment the  said  sum  of  $93,980,  full  value,  and 
taxes  were  extended  upon  the  one-flfth  value 
thereof,  the  collection  of  which  was  enjoined 
by  the  decree  of  the  court  below. 

It  is  contended  by  appellant  that  the  ap- 
pellee,  by  his  refusal  to  swear  to  his  schedule, 
Is  in  fault,  and  cannot  obtain  relief  In  a 
court  of  equity;  that  appellee  had  a  legal 
remedy  before  the  board  of  review,  and,  hav- 
ing failed  and  refused  to  pursue  that  remedy, 
is  not  entitled  to  equitable  relief;  and  that 
appellee,  having  refused  to  offer  any  testi- 
mony In  his  behalf  before  the  board  of  re- 
view, and  that  board  having  acted  In  good 
faith  upon  the  best  information  that  It  could 
obtain  as  to  the  extent  of  appellee's  proper- 
ty, its  action  In  adding  the  value  of  the  mort- 
gages to  appellee's  assessment  cannot  be  re- 
viewed In  this  proceeding.  Appellee  insists 
that  the  Issue  made  by  the  pleadings  was 
whether  or  not  the  sum  of  $03,980  was  In- 
cluded in  the  $143,217.90  which  had  been 
listed  by  him  In  his  bank  statement;  and 


that  Issue  being  established  by  the  evidence 
and  the  decree  of  the  court  In  his  favor,  to 
permit  the  collection  of  the  taxes  extended 
on  the  sum  added  by  the  board  of  review 
would  be  double  taxation,  and  tbiit  a  court 
of  equity  has  jurisdiction,  la  such  cases,  to 
enjoin  tlie  collection  of  such  tax.  and  should 
exercise  that  jurisdiction  where  It  appears, 
aa  in  this  case,  that  a  person  has  been  assess- 
ed twice  on  the  same  property. 

W.  H.  Stead,  Atty.  Gen.,  A.  W.  liowls. 
State  Atty.,  and  Choisser,  Ghoisser  &  Kane, 
for  appellant.    W.  F.  Scott,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  Web- 
ber's schedules  returned  by  the  local  asses- 
sor were  not  sworn  to.  Webber  was  given 
notice  to  appear  before  the  board  of  review 
and  show  cause  why  his  assessment  should 
not  be  Increased.  Pursuant  to  that  notice  he 
came  before  the  board  but  made  no  showing 
whatever.  He  was  furnished  by  the  board 
with  the  necessary  blanks  and  requested 
to  list  his  personal  property  and  swear  to 
the  lists,  as  required  by  statute.  This  he 
refused  to  do,  saying.  In  substance,  that 
he  never  had  made,  and  never  would  make, 
the  statutory  affidavits.  Thereupon  the 
board  of  review  increased  his  assessment  by 
adding  to  the  schedule  an  assessment  of 
$03,980  upon  credits,  and  appellee  contends 
that  the  result  is  a  double  assessment  against 
blm  to  the  amount  so  added  to  his  assess- 
ment. 

Where  a  taxpayer  Is  notlfled  to  appear 
before  the  board  of  review  and  .show  cause 
why  his  assessment  should  not  be  Increased, 
and  he  falls  to  Improve  the  opportunity  so 
afforded  him  to  avail  of  his  remedy  at  law 
by  showing  cause  against  an  Increase, 
equity  will  not  Interfere  to  relieve  him  from 
an  Increased  assessment  on  the  ground,  alone, 
that  such  Increased  assessment  Is  excessive 
In  amount  or  results  in  double  taxation. 
Coxe  Bros.  &  Co.  v.  Salomon,  188  III.  571, 
59  K.  "E.  422;  Standard  Oil  Go.  v.  Magee, 
191  111.  84,  60  N.  E.  802.  Appellee  relies  In 
this  regard  principally  upon  the  cases  of 
Condit  V.  Widmayer,  196  111.  623,  63  N.  B. 
1078;  Weber  v.  Baird,  208  111.  209.  70  N.  B. 
231;  and  Carney  v.  People,  210  111.  434.  71 
N.  B.  365.  Bach  of  these  cases  Is  plainly 
distinguishable  from  the  one  at  bar.  In  the  - 
first  of  these  cases  the  taxpayer  had  ex- 
hausted his  remedy,  so  far  as  the  board  of 
review  was  concerned,  by  appearing  before 
that  board  and  being  fully  heard;  in  the 
second  of  these  cases  the  taxpayer  appeared 
before  the  board  of  review  and  endeavored 
to  obtain  a  hearing,  and  his  statement  was 
taken  by  one  member  of  the  board;  while 
In  the  third  of  these  cases  the  taxpayer  never 
had  an  opportunity  of  appearing  before  the 
reviewing  officers,  as  no  notice  was  given 
him  of  a  proposed  review  or  increase  of  his 
assessment.  In  the  case  before  us  the  tax- 
payer, though  notice  was  given  hlra,  entirely 
failed  to  avail  himself  of  bis  remedy  a$(t^[^ 
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tj  ihowliix  cause  before  the  board  of  rerleir. 

It  la  contended,  however,  that  the  Isane 
made  by  the  pleadings  la  whether  or  not  the 
assessment  was.  In  fact,  excessive;  that  no 
other  question  arlsea  upon  the  pleadings, 
and  that  as  the  evidence  establishes  the  fact 
that  the  assessment  was  excessive  the  de- 
cree should  be  affirmed.  This  contention  is 
without  merit,  aa  an  examination  of  tbe 
answer  discloses  that  appellant  thereby  aver- 
red, in  substance,  that  Webber  did  not  make 
any  showing  against  the  Increase  In  his  aa- 
sessment.  The  law  required  appellee  to  sign 
and  make  oath  to  his  assessment  scbedole, 
Hurd's  Rev.  St  1903,  a  120,  f  SUL  Up- 
on his  failure  to  do  so  It  became  the  duty  of 
the  board  of  review  in  this  case  to  list  the 
property,  according  to  Its  best  knowledge, 
InformatloD,  and  Judgment,  at  Its  fair  cash 
value,  and  add  to  the  valuation  of  such  list 
an  amount  equal  to  60  per  cent  of  that 
valuation  (paragraph  313,  c.  120,  8U{H:a),  and 
fix  the  amount  of  his  assessment  accord- 
ingly. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  that 
court  with  directions  to  enter  a  decree  dls^ 
■olving  the  temporary  injunction  and  dla- 
missing  the  bill  for  want  of  equity. 

Beversed  and  remanded,  witb  directions. 

(lU  lUL  62S.) 

CITT   OF   CHICAGO   et   aL    T.  BBEDB. 
(Supreme  Court  of  lUinoia.    Dee.  20,  190S.) 

1.  MtTNICIRAI-     CORPOBATIONS   —    IX)OAI.     IM- 

PBovEMKNTS— Modes  of  Paymbnt. 

Const,  art.  9,  I  9,  empowering  the  Leglsla- 
tnre  to  Invest  cities,  villages,  and  towns  with  the 
right  to  make  local  improTcments  by  special 
assesament,  or  by  special  taxation  of  con- 
tiguous property,  or  otherwise,  permits  the  au- 
thorization of  municipalities  to  make  local  Im- 
provements by  special  assessments,  special  tax- 
ation, or  general  taxation. 

2,  SAin. 

Const  art  0,  I  9,  anthorizes  the  Legisla- 
ture to  empower  cities  to  make  local  improve- 
ments by  special  assessment  or  by  special  taxa- 
tion or  otherwise.  Local  Improvement  Act.  |  1, 
as  amended  in  1897  (Hurd's  Rev.  St  1903,  p. 
390>.  empowers  cities  and  villages  to  make  local 
improvements  by  special  assessments,  by  special 
taxation,  by  aeneral  taxation,  or  otherwise,  as 
the  city  or  village  may  by  ordinance  prescribe. 
Held,  that  where  an  ordinance  provides  that  a 
local  improvement  shall  be  paid  for  by  special 
assessment,'  and  the  assessment  is  levied  and 
the  work  completed,  and  bonds  are  Issued,  the 
city  may  not  afterwards  pay  for  a  portion  of 
the  Improvement  by  a  general  fond  ralaed  by 
general  taxation. 
8.  Same— PuBCHASB  o»  Bonds  bt  Crrr. 

Local  Improvement  Act,  (  73  (Hurd's  Rev. 
St  1903,  p.  408),  provides  that  a  mnnle- 
tpali^  shall  not  be  liable  to  the  contractor 
In  case  of  failure  to  collect  an  assessment,  but 
it  shall  witb  reasonable  diligence  cause  a  valid 
assessment  to  be  levied.  Section  90  (Hnrd's 
Rev.  St  1903,  p.  413)  provides  that  no  person 
accei)tlng  vouchers  or  bonds  shall  have  any 
claim  or  lien  upon  the  city  for  the  payment 
thereof  or  the  interest  thereon,  except  from  the 
collection  of  the  assessment  against  wblch  the 
voucher  or  bonds  are  issued,  and  the  citv  shall 
nevertheless  be  in. no  way  liable  to  the  holders 


oC  sneh  voncben  or  bonds  la  esM  ef  faUme  to 
collect  the  same.  Eeid,  that  City  &  VUIace 
Act  I  62,  par.  2  Kurd's  Rev.  St  VKO,  p.  281, 
e.  24,  art  6),  aathorlaiDg  a  dty  ooanal  to  ap- 
propriate money  for  corporate  jrarpoaes  only, 
and  to  provide  for  the  payment  of  dd>ts  and  ex- 
penses of  the  corporation,  does  not  empower 
the  city  to  purchase  special  assessment  or  im- 
provement bonds,  coupons,  or  voocbers  out  of 
moneys  derived  from  miscellaneous  sonroes, 
where  there  is  a  delay  in  the.  collection  of  the 
corresponding  special  assessment  fund,  and  reim- 
burse itself  out  of  the  special  aaseasment  fund 
when  collected. 

Appeal  from  Appellate  Court;  First  Dis- 
trict 

Suit  by  Max  U  Brede  against  tlie  dty  of 
Cblcago  and  others.  From  a  Judgment  of  the 
Appellate  Court,  affirming  a  decree  in  favor 
of  complainant,  defendants  appeaL    Affirmed. 

The  appellee  filed  bis  bUl  In  the  drcDit 
court  of  Ciook  county  against  appellants  to 
enjoin  the  expoidlture  of  $160,000  for  the 
year  1006  by  the  board  of  local  improTanents 
for  the  purchase  of  Improvemoit  bonds  Issiied 
upon  special  aaseasmaitB.  The  bill  alleged 
that  pursuant  to  the  local  improvement  act 
of  1887  the  city  of  Chicago  made  many  local 
improvements  and  issued  bonds  from  time  to 
time  for  the  purpose  of  paying  tlierefor, 
amounting  to  many  huDdreds  of  tlionaaiids 
of  dollars,  wliich  are  known  aa  '%pecial 
asseesment  or  improvement  bonds,"  and 
which  state  upon  their  face  tliat  ^ey  are 
payable  solely  out  of  the  funds  collected 
by  si)eclal  assessment  On  April  8,  1803,  an 
ordinance  was  passed  autlMrtalng  tlie  crea- 
tion of  a  special  fund,  to  be  known  aa  tbe 
"Improvement  bond  fund,"  to  be  used  for 
tbe  purchase  of  improvement  bonds,  coupons, 
and  vouchers  Issued  since  July  1,  1887, 
when  ttie  reepectiva  funds  against  wUdi 
the  bonds  had  been  issued  had  lieen  ei^hanated 
and  deficiencies  existed  on  account  of  delays 
in  the  collection  of  the  special  aaaeeament 
Tbe  bonds  thus  purchased  wer«  to  be  de- 
posited with  the  comptroller  as  a  part  of 
tbe  fund,  to  be  reimbursed  by  tbe  paymoit  of 
the  bonds  and  interest  when  the  correspond- 
ing special  assessment  had  been  o^ected 
and  the  deficiency  made  good.  Durins  tbe 
years  1903  and  1904  appropriations  to  tl>e 
amount  of  $50,000  for  each  year  were  made 
from  miscellaneous  receipts,  and  in  the  year 
190S  1160,000  was  appropriated  for  tbe  aame 
purpose.  The  bill  alleges  that  the  payment 
of  said  bonds  by  tbe  said  dty  was  an  illegal 
diversion  of  tbe  funds  belonging  to  tbe  dty. 
raised  by  taxation,  and  would  diminish  the 
funds  in  the  dty  treasury  applicable  to  tlie 
future  legitimate  expenses  and  appropria- 
tions of  said  dty  for  permanent  improT«- 
ments.  The  prayer  waa  toe  an  injunctioii  to 
restrain  such  expenditures.  The  answer  <rf 
appellants  alleged  that  the  finance  committee 
of  the  city  council,  after  a  through  InTestlgm- 
tion  of  the  outstanding  special  assessment  ac- 
counts, found  that  |150,(XX)  would  be  BufDdent 
to  purchase  special  assessment  bonds  and 
oowona  liable  to  be  temporarily  defaulted  b; 
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reaaon  of  detay  in  fbe  ooUectioa  of  aasess- 
zuents,  and  that  the  ultimate  loes  would  not 
exceed  one-b&lf  of  1  pee  cent  thereof ;  that 
the  fund  provided  by  ordinance  was  not  used 
for  the  payment  of  said  local  Improvement 
bonds,  coupons,  and  Interest,  but  that  It  was 
merely  med  to  purchase  such  of  said  paper  as 
was  in  danger  of  being  defaulted,  and  that 
snch  purchased  paper  Was  idaced  in  the  fund 
In  lieu  of  the  money,  and  the  fund  was  reim- 
bursed when  the  special  assessment  bad  been 
collected;  that  the  dty  of  Chicago  la  Interest- 
ed in  maintaining  the  commercial  integrity 
of  the  bonds,  and  may,  as  a  matter  of  policy. 
In  Its  discretion,  in  order  to  preserve  its 
credit,  purchase  the  bonds  from  its  g^ieral 
fund  or  from  moneys  derived  from  other 
sources  than  taxation  and  hold  the  same  un- 
til the  special  assessment  is  collected,  and 
may  then  pay  the  bonds  out  of  the  qpeclal 
assessment  fund  when  the  same  is  so  re- 
pl^iisbed.  The  circuit  court  granted  an  in- 
junction according  to  the  prayer  of  the  bill 
and  by  agreement  ■  the  liearing  upon  that 
motion  was  taken  as  a  final  hearing  of  the 
cause,  and  a  final  decree  entered  finding  the 
equities  In  favor  of  the  complainant  and 
making  the  injunction  perpetual.  The  Appel- 
late Court  has  afiirmed  the'  decree  of  the 
circuit  court,  and  a  further  appeal  has  been 
prosecuted  to  this  court 

Robert  Redfield  and  Frank  Johnston,  Jr. 
(James  Hamilton  Lewis,  Corp.  Counsel,  o.' 
counsel),  for<  appellants.  Stein,  Mayer,  Stein 
&  Hume  (Philip  Stdn,  of  counsel),  for  appel- 
le& 

WILEaN,  J.  (after  stating  the  facta). 
The  one  question  for  determination  is  wheth- 
er the  city  of  Chicago  possesses  the  power  to 
pay  or  purchase  Improvement  bonds,  cou- 
twns,  and  voochers  issued  in  payment  of 
local  improTements  constructed  by  special 
assessment  where  tlie  ordinance  anthori- 
zing  the  local  Improvement  provides  that  it 
shall  be  paid  for  by  special  assessment 

It  is  insisted  by  appellants  that  pursuant 
to  section  9  of  article  9  of  the  Constitution 
of  1870,  the  Legislature  passed  the  local,  im- 
provement act  of  1897  (Hiurd's  Rev.  St  1903, 
p.  390),  section  1  of  which  authorizes  cities, 
villages,  and  towns  to  make  local  Improve- 
ments by  special  assessment,  special  taxa- 
tion, general  taxation,  or  otherwise;  that 
under  this  section,  and  the  construction  pla- 
ced upon  it  by  this  court,  the  city  possesses 
the  discretionary  power  to  prescribe  in  the 
original  ordinance  that  the  improvement 
shall  be  paid  for  entirely  out  of  the  general 
fund  or  entirely  by  special  assessment,  or 
partly  by  special  assessment,  and  partly  out 
of  the  general  fund,  and  that  after  naming 
a  mode  of  payment  in  the  ordinance  the  city 
is  not  precluded  thereafter  from  paying  for 
the  Improvement  In  any  manner  tban  the 
one  prescribed,  but  may  pass  another  ordi- 
nance of  equal  dignity  and  standing  with  the 
original  and  prescribe  therein  another  meth- 


od of  payment  Section  d  of  artide  9  of 
the  Constitution  of  1870  empowers  the  Legis- 
lature to  vest  cities,  villages,  and  towns  with 
the  right  to  make  local  improvements  by 
special  assessment  or  by  special  taxatlcm 
of  contiguous  property,  or  otherwise.  In 
the  case  of  Wilson  v.  Board  of  Trustees,  133 
III.  443,  27  N.  B.  203,  we  held  that  this  sec- 
tion was  adopted  for  the  purpose  of  remov- 
ing restrictions  which  had  been  placed  upon 
the  Legislature  by  the  Constitution  of  1848, 
and  to  authorize  the  making  of  local  Im- 
provements by  the  levy  of-  assessments  on 
eontlguous  property  according  to  frontage, 
and  that  the  words  "or  dtberwise"  were  used 
in  the  section  for  the  purpose  of  excluding 
the  possibility  of  misapprehension  that  be- 
cause only  cities,  towns,  and  villages  could 
be  authorized  to  make  local  Improvements 
by  special  assessment  or  special  taxation, 
they  could  not  be  authorized  to  make  them 
by  general  taxation.  Prior  to  1897,  section  1 
of  the  local  Improvement  act  passed  Under 
the  above  section  of  the  Constitution  vested 
cities  with  authority  to  make  local  improve- 
ments by  special  assessment  or  by  special 
taxation,  or  both,  or  by  general  taxation,  or 
otherwise,  as  might  be  prescribed  by  ordi- 
nance. Hnrd'sRev.  Stl88S.p.268,c.24|116. 
In  the  case  of  Kuehner  v.  City  of  Freeport  143 
111.  92,  32  N.  E.  372,  17  L.  R.  A.  774,  we  held 
that  the  language  of  the  above  section  was 
not  dlriBcted  to  the  mode  of  making  a  single 
improvement  but  to  the  making  of  Improve- 
ments in  the  plural,  and  that  its  purpose 
was  to  vest  in  the  corporate  authorities 
power  to  make  Improvements,  both  by  spe- 
cial 'assessment  and  special  taxation;  but 
that  in  case  of  a  single  Improvement  the 
city  or  village  must  decide  by  ordinance 
which  of  the  modes  it  would  pursue,  and 
that  the  words  "or  both"  did  not  authorize 
a  city  or  village  to  combine  the  two  mode^ 
in  a  single  assessment  but  that  they  might 
combine  general  taxation  with  special  assess- 
ment or  with  special  taxation  In  the  same 
proceeding.  On  July  1,  1897,  an  amendment 
to  section  1  of  the  local  improvement  act  went 
into  effect  conferring  power  on  cities  and 
villages  to  make  local  Improvements  by  spe- 
cial assessment  or  special  taxation  of  con- 
tiguous property,  or  by  general  taxation  or 
otherwise,  as  the  city  or  village  by  ordi- 
nance might  prescribe.  This  act  was  sub- 
stantially the  same  as  the  one  in  effect  prior 
to  July  1,  1897,  except  that  the  words  "or 
both"  were  omitted.  Thus  it  will  be  seen 
that  the  omission  of  these  words  limited  the 
application  of  the  statute^  and  in  no  way 
could  it  be  implied  under  this  provision  that 
an  assessment  might  be  made  by  special 
taxation  and  special  assessment  In  the  same 
ordinance.  Outside  of  the  sections  alM>ve  re- 
ferred to,  no  provision  of.  the  statute  has 
been  called  to  our  att«iti«n  authorizing  the 
two  systems  to  be  adopted  in  the  same  ordi- 
nance. In  the  Kuehner  .  Case,  supra,  we 
held  that  the  provision  of  section  9  of  artl^f  ^ 
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9  of  tbe  Constitution,  being  an  exception 
to  the  general  rule  and  policy  of  tbe 
state  and  the  dominant  principle  of  tbe 
Constitution,  should  not  be  extended  be- 
yond the  clear  Import  of  tbe  language  em- 
ployed. That  mle  may  also  apply  to  the 
statutes  passed  under  that  section  of  tbe 
Constitution.  Those  statutes  should  receive 
no  more  liberal  interpretation  than  tbe  pro- 
ylsions  of  tbe  Constitution,  upon  which  they 
are  based. 

Tbe  appellants  contend  that,  notwithstand- 
ing tbe  above  provision,  they  may  by  ordi- 
nance prescribe  that  a  certain  local  improve- 
ment may  be  paid  for  by  special  assessment, 
and  then  afterwards  pay  a  portion  of  tbe 
same  out  of  a  general  -  fund  raised  by  gen- 
eral taxation.  This  method  might  open  a 
way  to  great  injustice.  If  the  special  assess- 
ment bad  been  levied  and  paid  by  a  portion 
of  the  property  owners,  and  the  city  were 
permitted  to  purchase  outstanding  improve- 
ment bonds  and  afterwards  a  portion  of 
those  bonds  should  not  be  paid,  some  method 
would  have  to  be  devised  which  would  equal- 
ize the  payments,  so  that  the  tax  would  be 
Just  and  uniform,  otherwise  one  property 
owner  would  have  to  pay  his  full  share  of 
tbe  assessment  as  levied  against  him,  while 
another  might  be  required  to  pay  only  a  part 
or  escape  entirely.  The  city  council,  by  its 
original  ordinance,  may  provide  that  an  Im- 
provement iB  to  be  paid  for  In  part  out  of 
the  general  fund  and  In  part  by  special  taxa- 
tion, but  after  that  ordinance  has  been  passed 
and  the  assessment  levied  and  the  work  com- 
pleted and  tbe  bonds  issued,  there  is  no  statu- 
tory provision  which  has  been  called  to  our 
attention  authorizing  the  city  council  to 
change  the  method  of  payment,  and  we  do  not 
think  tbe  city  council  has  any  discretion  out- 
side of  express  statutory  provisions. 

It  is  next  contended  that  the  city  has  tbe 
power  to  purchase  special  assessment  or  Im- 
provement bonds,  coupons,  and  vouchers  out 
of  moneys  delved  from  miscellaneous  sour- 
ces, where  there  Is  a  delay  in  tbe  collection 
of  assessments  in  the  corresponding  special 
assessment  fund,  and  reimburse  itself  by 
paying  such  bonds  out  of  the  special  assess- 
ment when  collected.  In  support  of  this  con- 
tention It  Is  Insisted  that  paragraph  2,  8  62, 
art.  5,  c.  24,  of  the  statute  (Hurd's  Rev.  St 
1903,  p.  291),  authorizes  the  city  council  to 
appropriate  money  for  corporate  purposes 
only,  and  provides  for  the  payment  of  debts 
and  expenses  of  the  corporation,  and  tbat 
under  this  section  the  city  has  power  to  au- 
thorize the  purchase  of  the  bonds  In  the  man- 
ner above  described,  on  tbe  ground  that  such 
purchase  is  a  corporate  purpose.  The  sec- 
tions of  the  statute  providing  for  the  making 
of  local  Improvements  are  complete  In  them- 
selves. They  provide  the  manner  In  wblcb 
tbe  assessment  shall  be  originated,  how  tbe 
contract  shall  be  let,  bow  tbe  work  shall  be 
done,  bow  tbe  bonds  shall  be  Issued  and 
how  tbe  collections  shall  be  made.    As  we 


have  already  said,  this  method  of  levying  m 
special  assessment  Is  contrary  to  tbe  domi- 
nant policy  of  the  state,  and  should  not  be 
construed  beyond  tbe  clear  1 1mport  of  tbe 
language  used.  Section  73  of  tbe  local  Im- 
provement act  (Hurd's  Rev.  St  1903,  p.  408) 
provides  that  In  case  it  shall  appear  that  tbe 
assessment  cannot  be  collected,  the  mtmlcl- 
pality  shall  nevertbetess  not  be  In  any  way 
liable  to  the  contractor  in  case  of  failnre  to 
collect  tbe  same,  but  it  shall,  so  far  as  it 
can  legally  do  so,  with  all  reasonable  dili- 
gence cause  a  valid  assessment  to  be  levied 
to  defray  the  cost  of  the  work  until  tbe  con- 
tractor shall  be  fully  paid.  Section  90  of  tbe 
same  chapter  (Hurd's  Rev.  St  1903,  p.  413) 
provides  that  no  person  or  persons  accepting 
vouchers  or  bonds  shall  have  any  claim  or 
lien  upon  the  dty  for  the  payment  of  such 
voucher  or  bonds,  or  tbe  interest  thereon,  ex- 
cept from  tbe  collection  of  tbe  aaeesament 
against  which  the  voucher  or  bonds  are  is- 
sued, and  the  municipality  shall  nevertbeleas 
be  in  no  way  liable  to  the  holders  of  said 
voucher  or  bonds  in  case  of  failure  to  collect 
the  same,  bnt  tbe  city  shall  use  reasonable 
diligence  to  cause  the  assessment  to  I>e  made 
and  collected  and  the  bonds  and  vouchers  to 
be  fully  paid.  It  will  be  seen  from  these 
provisions  of  the  statute  that  it  was  tbe  evi- 
dent purpose  and  Intention  of  tbe  Legisla- 
ture to  In  no  way  bold  tbe  dty  reqwnsible 
or  liable  foi;  the  vouchers,  bonds  or  Interest 
This  is  a  positive  statutory  provision,  wblcta 
would  have  priority  over  paragraph  3  of  aec- 
tlon  62,  art  6,  c.  24,  as  quoted  by  appellants. 
The  city  is  powerless  by  any  ordinance  which 
It  might  pass  to  make  itself  liable  in  tbe  face 
of  the  express  provisions  of  the  statuta 
While  It  might  be  of  advantage  to  tbe  dty, 
and  save  mon^  to  the  property  owners  and 
taxpayers,  for  tbe  dty  to  assume  responsi- 
bility for  the  bonds  thus  issued,  yet  In  tbe 
absence  of  legislative  authority,  It  \b  power- 
less so  to  do. 

We  find  no  reversible  error,  and  the  decree 
of  the  circuit  court  and  tbe  judgment  of  the 
Appellate  Court  will  be  afllrmed. 

Judgment  affirmed. 


(21S  tIL  S3T) 

VERBLB  et  ux.  v.  DILI^W. 

(Supreme  Court  of  Illinois.    Dec  20,  1905.) 

1.  Appeal— Review— Objections  Not  Rais- 
ed Below. 

An  objection  that  an  amended  bill  raises 
a  new  issue  cannot  be  first  made  on  appeal. 

[Ed.  Note. — For  cases  in  point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  S  1221.] 

2.  Same— AsBioNMENi?  of  Ebbobs. 

An  assignment  of  error  should  call  tbe 
attention  of  the  court  to  the  specific  respects 
In  which  the  judgment  is  erroneous. 

[Ed.  Note. — For  cases  in  point  see  vol.   3, 
Cent  Dig.  Appeal  and  Error,  {  3025.] 
8.  Tbust— Following  Fond. 

A  conservator  of  the  money  of  an  in- 
competent, who  invests  the  money  in  land 
and  takes  title  in  himself,  creates  a  trust  in 
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favor  of  hU  ward,  who  may  follov  the  money 
into  the  land. 

Error  to  Circuit  Court,  Union  Couuty;  A. 
K.  Vlcters,  Judge. 

Bill  by  Monroe  Dlllow  against  Peter  Ver- 
ble  and  Esther  D.  Verble.  Decree  for  plain- 
tiff, and  defendants  bring  error.    Affirmed. 

On  April  15,  1903,  the  defendant  in  error. 
Monroe  Dillow,  as  conservator  of  Hiram 
Verble,  an  insane  person,  filed  his  bill  In  the 
circuit  court  of  Union  county  against  the 
plaintiffs  in  error,  Peter  Verble  and  Esther  D. 
Verble,  his  wife,  in  which  he  alleged  that 
on  February  15,  1892,  Peter  Verble  was  duly 
appointed  and  quallfled  as  conservator  of 
Hiram  Verble,  an  insane  person,  and  that  he 
acted  as  such  until  May  17,  1897,  upon  which 
date  he  resigned,  and  plaintiff  was  duly  ap- 
pointed and  qualified  as  his  successor;  that 
there  came  to  the  hands  of  Peter  Verble,  as 
such  conservator,  the  sum  of  !f2,000,  $1,612.- 
36  of  which  amount  remained  in  his  hands  at 
the  time  of  his  resignation ;  that  of  that  sum 
be  had  turned  over  to  plaintiff  $1,050,  to- 
gether with  $75  Interest  thereon ;  that  on  De- 
cember 17,  1802,  Peter  Verble  converted  to 
his  own  use  the  balance  of  the  money  of  his 
ward,  and  with  it  bought  20  acres  of  land  and 
took  the  deed  to  the  same  in  his  own  name, 
and  managed  and  controlled  it  until  April, 
1903,  when  he  conveyed  it  to  his  wife,  Esther 
D.  Verble;  that  said  land  is  all  of  the  land 
owned  by  Peter  Verble  and  his  wife,  and  that 
each  of  them  is  insolvent,  and  they  are  about 
to  remove  from  the  state,  and  there  is  dan- 
ger of  the  land  being  sold  or  mortgaged ;  that 
'by  reason  of  the  in-vesting  of  the  money 
in  the  land  it  was  held  in  trust  by  Peter 
Verble  for  his  ward,  and  Esther  D.  Verble 
took  her  title  with  notice  of  the  trust  The 
prayer  of  the  bill  was  for  an  accounting, 
and  that  the  title  be  declared  to  be  held  in 
trust  for  said  ward  and  the  land  sold  to  pay 
the  amount  due.  An  answer  was  filed  by 
plaintiffs  in  error,  and  upon  a  hearing  a  de- 
cree was  entered  which  found  that  Peter 
Verble  was  Indebted  In  the  sum  of  $684.56, 
which  he  was  ordered  to  pay  within  20  days, 
and  ui)on  default  the  lands  were  to  be  sold 
and  the  proceeds  applied,  as  far  as  necessary, 
to  the  payment  of  the  amount  due.  From 
this  decree  a  writ  of  error  has  been  prose- 
cuted to  this  court 

Taylor  Dodd,  for  plaintiffs  in  error. 
James  Lingle,  for  defendant  in  error. 

WILKIN,  J.  (after  stating  the  facts).  At 
the  close  of  the  evidence,  and  before  the  en- 
try of  the  decree,  defendant  In  error  asked 
leave  to  file  an  amended  bill,  which  the  court 
permitted  to  be  done.  Plaintiffs  in  error  In- 
sist that  the  amended  bill  tendered  a  new 
issne^  which  the  court  proceeded  to  adjudi- 
cate without  requiring  plaintiffs   in   error 


to  answer  the  same.  The  original  bill  al- 
leged that  the  title  to  the  land  was  in  Peter 
Verble.  Shortly  before  the  commencement 
of  the  suit  he  conveyed  it  to  his  wife,  and 
the  bill  was  amended  so  as  to  show  title  in 
lier.  She  and  her  husband  were  parties  to 
the  original  bill  and  filed  their  answer.  This 
answer  was  ordered  to  stand  as  the  answer 
to  the  amended  bill.  All  of  the  evidence  had 
'.jeen  taken,  and  we  do  not  see  how  any  new 
issue  was  tendered  by  the  amendment  If  a 
new  issue  had  been  formed  by  the  amendment 
and  the  plaintiffs  in  error  were  in  any  way 
surprised,  they  should  have  made  this  fact 
known  to  the  court  and  asked  for  time  to 
take  additional  evidence.  No  such  applica- 
tion was  made,  and  there  ts  nothing  in  the 
record  which  shows  that  they  in  any  way 
called  this  fact  to  the  attention  of  the  court 
It  certainly  cannot  be  claimed  that  this  point 
can  be  raised  for  the  first  time  in  this  court 
so  as  to  require  a  reversal  of  the  decree. 

It  is  also  claimed  that  the  defendant  in 
error  cannot  maintain  the  .suit  tn  the  man- 
ner in  which  he  describes  himself  in  the  bill, 
and  that  the  allegations  of  the  bill  are  no- 
sustalned  by  the  evidence.  At  the  time  of 
the  resignation  of  Peter  Verble  be  made  his 
report  to  the  court  showing  that  he  had  in 
his  hands  a  balance  of  $1,612.36  belonging 
to  his  ward.  Of  this  amount  he  paid  $1,050, 
together  with  some  interest  He  in  no  way 
accounted  for  the  balance.  Several  witnesses 
testified  to  certain  conversations  which  they 
bad  with  him,  in  which  he  stated  that  the 
20  acres  had  been  purchased  with  the  funds 
of  his  ward.  While  these  conversations  were 
denied  by  him;  yet  the  chancellor  saw  the 
witnesses  and  heard  them  testify,  and  was 
therefore  better  able  to  judge  of  their  credi- 
bility than  we  are.  We  cannot  say  that 
there  Is  not  sufficient  evidence  to  sustain 
the  decree.  We  have  held  in  a  great  many 
cases  that,  where  money  of  a  ward  is  in- 
vested in  lands  and  the  guardian  or  conserva- 
tor takes  the  title  in  himself,  a  trust  arises 
by  implication  in  favor  of  the  beneficiary, 
who  may  follow  the  money  into  the  land  and 
hold  the  land  as  a  .  trust  estate.  Rice  v. 
Rice,  108  111.  199 ;  First  Nat  Bank  v.  Leech, 
207  111.  215,  69  N.  E.  890. 

The  plaintiffs  in  error  in  their  brief  and 
argument  have  assigned  many  errors,  yet  they 
have  not  seen  fit  to  point  out  specifically  the 
reasons  why  the  decree  should  be  reversed. 
The  burden  is  upon  the  one  assigning  errors 
to  direct  the  attention  of  the  court  to  the 
specific  respects  In  which  the  decree  is  er- 
roneous. We  are  under  no  obligations  to 
search  the  record  for  errors  which  might 
have  been  committed;  but,  notwithstanding 
this  fact  we  have  made  such  an  investiga- 
tion as  convinces  us  that  the  decree  of  the 
circuit  court  is  correct  and  it  will  therefore 
be  affirmed. 

Decree  afDrmed. 
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THOMPSON  et   al.   t.   TRUSTEES   OP 

SCHOOLS   FOR   RIO  TP. 
(Snpreme  Court  of  Ulinoia.    Dec  20,  1905.) 

1.  'Etamsim  Domain  —  Rionx  to  Ihstitctb 
PaocEEDiNos  —  High  Schooi.  Dibectobst- 
Statutoby  Powebs. 

S  Starr  &  O.  Ann.  St.  1896,  p.  3661,  c.  122, 
art.  8,  S  41,  empowers  boards  of  education  of 
township  high  schools  to  discharge  the  duties 
of  directors  of  schools  for  school  districts,  and 
consequently  they  are  authorized,  by  sections  31 
and  32  of  the  school  law,  which  empower 
boards  of  directors  to  acquire  a  site  for  a 
schoolhonse  by  condemnation  of  land,  to  con- 
demn land  for  a  township  high  school. 

2.  Schools  and  School  DibtbiCts  —  Loca- 
tion OF  S0H00LH0T7SE8  —  JE^ECTION  —  HE- 
QUIBEUENTS  OF  NOTICE. 

School  Law  (8  Starr  &  C.  Ann.  St.  1896, 
p.  8689,  c.  122)  art.  5,  §  31,  prohibiting  board 
of  school  districts  to  purchase  or  locate  a  school- 
house  site  without  a  vote  of  the  people  at  an 
election  called  and  conducted  as  required  by 
article  9,  §  4,  of  the  act,  does  not  require 
the  notices  calling  the  election  to  specify  tne 
site  of  the  proposed  schoolhouse,  and  the  voters 
may  in  their  ballots  express  their  choice  of  a  site, 
whether  it  is  specified  in  the  notice  or  not. 

3.  Same. 

Under  School  Law  (3  Starr  &  C.  Ann. 
St.  1896,  p.  3C89,  c.  122)  art.  5,  i  31,  prohibit- 
ing a  board  of  school  directors  to  purchase  or 
locate  a  schoolhouse  site  without  a  vote  of  the 
people  at  an  election  called  and  conducted  as 
required  by  article  9,  S  4,  of  the  act,  and  sec- 
tion 32,  providing  that,  in  case  the  compensa- 
tion to  be  paid  for  the  schoolhonse  site  can- 
not be  agreed  upon  between  the  school  directors 
and  the  owner  of  the  land,  it  shall  be  the  duty 
of  the  directors  to  institute  condemnation  pro- 
ceedings, the  determination  of  the  amount  to 
be  expended  in  the  purchase  of  a  site  and  the 
construction  of  the  bnilding  is  committed  to 
the  judgment  and  discretion  of  the  board,  and 
the  notice  of  election  nfeed  not  call  for  an  ex- 
pression of  the  voters  as  to  toe  amount  to  be 
expended  for  sndi  purposes. 

4.  EuiNENT  Domain  — Right  to  Instittttb 
PBOCEEDiwas— School  Offioebs— Author- 
ization. 

Under  School  Law  (3  Starr  &  C.  Ann.  St. 
1896,  p.  3689,  c.  122)  art.  5,  f  31,  prohibiting 
the  board  of  school  directors  to  purchase  or 
locate  a  schoolhouse  site  without  a  vote  of  the 
people,  and  providing  that  the  district  may 
take  the  same  for  the  purpose  of  a  schoolhouse 
site,  either  with  or  Without  the  owner's  con- 
sent, by  condemnation  or  otherwise,  and  section 
32,  providine  for  the  institution  of  condemna- 
tion proceedings  In  case  the  consent  of  the 
owner  of  the  site  cannot  be  obtained,  an  afSrma- 
tive  vote  of  electors  selecting  the  site  for  a 
sdioolhouse  authorizes  the  board  of  education 
to  acquire  the  site  either  by  purchase  or  con- 
demnation. 

Appeal  from  Knox  County  Court;  J.  D. 
Welsh,  Judge. 

Petition  by  the  trustees  of  schools  for 
Rio  township,  Knox  county,  for  the  condem- 
nation of  a  tract  of  land  owned  by  Jeptba 
C.  Thompson  and  otbers.  From  a  Judgment 
of  condemnation,  defendants  appeal.  Af- 
firmed. 

Williams,  Lawrence  ft  Green,  for  appel- 
lants. Carney,  Carney  &  Frank,  for  an>el- 
lees. 

HOGGS,  J.  This  was  a  petition  filed  by 
the  appellees,  trustees  of  schools   for   Rio 


township,  Knox  county,  praying  for  the  con- 
demnation of  a  certain  tract  of  land  de- 
scribed therein  by  metes  and  bounds,  and 
for  convenience  herein  spoken  of  as  "tlie 
Thompson  site,"  to  be  used  as  a  site  for  the 
location  of  a  town^ip  Ugh  schooL  The 
petition  was  fiJed  in  pursuance  of  a  resolution 
adopted  by  the  board  of  education  of  Rio 
township  high  school  asking  that  BOdi  ac- 
tion be  taken  by  the  school  trustees.  The 
appellants,  owners  of  the  tract  of  land 
sought  to  be  condemned,  entered  a  motion 
to  dismiss  the  petition  on  the  gromid 
the  trustees  were  lacking  in  power  to  ecer- 
cise  the  right  of  eminent  domain  as  to  this 
tract  of  land.  The  motion  was  denied,  and 
after  a  hearing  Judgment  of  condemnation 
was  entered  as  prayed,  and  this  appeal  bas 
been  perfected  to  reverse  the  Judgmoit. 

The  motion  raised  the  question  of  the  pow- 
er of  the  board  of  trustees  to  take  the  proper- 
ty of  the  appellants  without  their  consent  t>y 
the  exercise  of  tlifr  right  of  eminent  domain. 
This  power,  if  it  exists,  is  conferred  by  the 
statute.  Boards  of  education  of  township 
high  schools  are  empowered  to  discharge  the 
duties  of  directors  of  schools  for  school  dis- 
tricts. 3  Starr  &  0.  Ann.  St  1896,  p.  3661, 
Q.  122,  art.  S,  I  41.  The  authority  of  boards 
of  directors  to  acquire  a  site  for  a  school 
house  by  condemnation  of  the  land  neces- 
sary for  such  site  is  to  be  found  in  sections 
81  and  82  of  the  school  law.  3  Starr  *  C 
Ann.  St  1896,  p.  3689,  c.  122,  art  5.  These 
sections  are  as  follows: 

"Sec.  31.  It  shall  not  be  lawful  toe  a  board 
of  directors  to  purchase  or  locate  a  school- 
house  site,  or  to  purchase,  build  or  move 
a  schoolhouse,  or  to  levy  a  tax  to  ex- 
tend schools  beyond  nine  months,  without  a 
vote  of  the  people  at  an  election  called  and 
conducted  as  required  by  section  4  of  article 
9  of  this  act  A  majority  of  the  votes  cast 
shall  be  necessary  to  authorize  the  directors 
to  act:  Provided,  that-  if  no  one  locality 
shall  receive  a  majority  of  all  tbe  votes 
cast  at  such  election,  the  directors  may,  if 
in  their  Judgment  the  public  interest  re- 
quires it,  proceed  to  select  a  suitable  school- 
house  site;  and  the  site  so  chosen  by  them 
shall  in  such  case,  be  legal  and  valid,  the 
same  as  if  it  had  been  determined  by  a 
majority  of  the  votes  cast;  and  the  site  so 
selected  by  either  of  the  methods  above 
provided  shall  be  the  schoolhouse  site  for 
such  district;  and  said  district  shall  have 
the  right  to  take  the  same  for  the  purpose  of 
a  schoolhouse  site  either  with  or  withoat 
the  owner's  consent  by  condemnation  or 
otherwise. 

"Sec.  82.  In  case  the  compensation  to  be 
paid  for  the  scho<rfhouse  site  m«itloned  in 
the  preceding  section  cannot  for  any  reason 
be  agreed  upon  or  determined  between  the 
Bdiool  directors  and  the  parties  Interested  in 
the  land  taken  for  such  site,  then  it  shall  be 
the  duty  of  the  directors  of  such  district  to 
proceed  to  have  such  compensation  detennln- 
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«d  in  tb«  manner  wMcb  may  be  at  the  time 
provided  by  Idw  for  the  exercise  of  the  right 
of  eminent  domain:  Provided,  that  no  tract 
of  land  lying  ontslde  of  the  limits  of  any 
Incorporated  city  or  Tillage,  and  lying  -with- 
in forty  rods  of  the  dwelling  houae  of  the 
«wier  of  the  land,  sball  be  taken  tm  a 
school  site  without  the  owner's  consent" 

In  the  case  at  bar  It  was  profen  that  the 
board  of  edncatton  in  and  for  the  high  school 
district  caused  to  be  submitted  to  the  electors 
of  that  district,  at  an  electioh  called  and  ceo- 
dncted  aa  reqnlred  by  section  4  of  article  9 
of  the  school  law,  a  proposition  to  baild  a 
township  high  school  In  Rio  township,  and 
also  propositions  for  the  selection  of  either 
of  two  designated  sites  on  which  to  locate 
the  schoolbotise;  that  the  proposition  to 
bnlld  a  township  high  school  boildlng  re- 
ceived a  majority  of  the  Totes  cast  at  snch 
election;  that  no  Totes  were  cast  for  the 
selection  of  either  of  the  sites  designated 
in  the  call  for  the  election,  bat  that  a 
majority  of  the  voters  ezx>re8sed  npon  the 
tickets  voted  by  them  their  choice  of  tlie 
premises  here  sought  to  be  condemned  as 
for  the  site  of  the  proposed  new  high  school 
bnilding.  The  statute  does  not  require  that 
the  sites  for  the  siKhooihouse  shall  be  specifi- 
ed in  the  notices  calling  the  election,  and 
the  specification  of  two  sites  in  the  notice 
' was  snrplusnge.  Peoplev.  Sisson,  98  111.  335. 
It  is  within  the  province  of  the  voters  to 
select  the  site  for  the  sctaoolhouse,  and  this 
right  is  not  to  be  abridged  by  the  directors 
in  framing  the  notice  or  call  for  the  election. 
It  was  entirely  lawful  for  the  voters  at  the 
election  to  cast  their  ballots  expressing  their 
choice  of  a  site,  though  the  site  so  chosen 
was  neither  of  those  specified  in  the  call  or 
notice  for  the  election.  It  was  not  essential 
that  an  expression  of  the  will  of  the  voters 
M  to  the  amount  which  shonld  be  expended 
in  the  purchase  of  the  site  or  in  the  con- 
struction of  tlie  building,  or  as  to  the  area 
of  the  plat  of  ground  to  constitute  a  site  for 
the  building,  should  have 'been  called  for  in 
the  notice  for  the  election  or  glvdn  by  the 
electors  at  the  election.  These  matters  are 
committed  to  the  Judgment  and  discretion  of 
the  board  of  education,  subject  to  the  limi- 
tations found  in  the  statute  as  to  the  power 
of  the  board  to  levy  and  collect  taxes.  Such 
ti,  in  principle,  decided  in  People  v.  Chicago 
*  Northwestern  Railway  Co.,  186  111.  1S8,  57 
N.  £.  838,  and  People  t.  Peoria  &  Eastern 
Railroad  Co.,  216  UL  221,  74  N.  E.  734.  The 
election  in  the  case  at  bar,  then,  had  the 
legal  effect  to  anthorise  the  board  of  edu- 
cation to  locate  the  site  for  the  schoolhouse 
on  the  premises  selected  by  the  electors,  be- 
ing tlie  premises  here  sought  to  t>e  condemn- 
ed, and  to  build  a  high  school  building  for 
the  district  thereon. 

But  it  is  argued  that  said  section  81  in 
express  terms  dc>clnre8  it  to  be  nnlawfnl  for 
the  board  of  education  to  purchase  *  site 


for  a  schoolhouse  unless  the  authority  to 
purchase  has  been  submitted  to  the  voters 
a.t  the  election  and  has  received  a  majority 
of  tlie  votes  cast  at  that  election  conferring 
authoriiy  on  the  board  of  education  to  so 
purchase  a  site.  A  superficial  reading  of 
section  81  would  induce  the  conclusion  that 
this  contention  is  well  gtonnded,  but,  when 
the  proviso  to  the  section  and  section  32  are 
read  and  given  meaning  and  effect,  it  clear- 
ly appears  that  an  afilrmative  vote  of  the 
electors  selecting  premises  -  as  the  site  for 
the  schoolhouse  invests  the  l>oard  of  educa- 
tion with  power  to  acquire  that  site,  either 
by  purchase  or  by  the  exercise  of  the  rlcht 
of  eminent  domain.  The  proviso  to  section 
81  provides  that,  if  no  one  locality  shall 
receive  a  majority  of  all  the  votes  cast  at 
such  election  as  the  choice  of  the  electors  for 
the  site  of  ti^  school  building,  the  board  of  ed- 
ucation may  proceed  to  select  a  suitable  site 
for  the  school  building,  and  the  proviso  de- 
clares ttiat  the  Bite  so  chosen  by  the  board  of 
education  shall  be  a  legal  and  valid  location 
for  the  schoolhouse,  the  same  as  if  it  had  been 
determined  by -a  majority  of  the  votes  cast, 
and  that  the  site  selected  by  either  of  the 
methods  above  provided  tliat  is,  by  a  ma- 
jority of  the  electors  or  by  the  school  au- 
thorities) shall  be  the  schoolhouse  site,  and 
the  district  "shall  have  the  right  to  take  the 
same  for  the  purposes  of  a  schoolhouse  site, 
either  with  or  without  the  owner's  consent 
by  condemnation  or  otherwise."  Power  to 
take  with  the. owner's  consent  means  power 
to  purchase,  and  that  power  is,  by  the  terms 
of  the  proviso,  clearly  conferred  on  the  di- 
rectors of  the  board  of  education  by  the  ac- 
tion of  a  majority'  of  the  voters  in  selecting 
premises  on  which  it  is  their  will  a  school- 
bouse  for  the  district  shall  be  built  Sec- 
tion 32  is  also  consistent  only  with  the  views 
that  the  selection,  by  the  voters,  of  a  site  for 
a  schoolhouse,  empowers  the  board  of  edu- 
cation to  enter  into  negotiations  with  the 
owner  of  the  premises  so  selected  for  the 
purchase  thereof,  and  to  acquire  the  same  by 
condemnation.  If  the  compensation  to  be  paid 
snch  owners  cannot  be  agreed  upon. 

The  Judgment  of  the  coimty  court  mnst 
be,  and  is,  afDrmed. 

Jndgment  afBrmed. 

aa  m.  sm.) 

KOCH  T.    STREtJTER. 

(Supreme  Court  of  IllinoiB.    Dec.  20,  lOOCL) 

1.  SPKoino  Pebfobuanok  —  CoNTSAcra  Bs- 

rOBCEABLB  —  PBOVISIONS     FOB    LlQUIDATBD 

Dauaobs— Etfect. 

A  contract  for  the  exchange  of  land  may 
be  speciSeally  enforced,  although  it  contains  a 

g revision  for  liquidated  damages  i>  case  of  a 
reach  of  the  contract,  where  such  provision  it 
intended  merely  to  secure  performance,  and  not 
to  give  an  option  either  to  perform  or  to  pay 
damages. 

[EkI.  Note. — For  cases  In  point  see  vol.  44 
Cent  Dig.  Spediie  Performance  H  179.  180.] . 
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2.  Refobvatior  or  iRSTBimENTB— Misiakb— 
Pleading. 

Where  a  bill  to  reform  and  specifically 
enforce  a  contract  alleges  that  the  same  arose 
from  error  or  mistake  in  drawing  a  contract, 
and  shows  wherein  the  alleged  mistake  con- 
sisted, it  is  good  against  demurrer,  although  it 
does  not  specifically  allege  that  the  mistake 
was  mutual. 

[Ed.  Note. — For  cases  in  point,  see  toI.  42, 
Cent.  Dig.  Reformation  of  Instruments,  {  144.J 

3.  Sfeoifio  Fkbfobiiancx  —  Gortbactb  Es- 
rOBCEABU:  —  Descbiption  qb  Pbopkbxy  — 
Sufficiency. 

A  contract  for  an  exchange  of  tracts  of 
land,  describing  one  of  the  tracts  embraced  by 
the  contract  as  "a  certain  fruit  farm,  known 
as  the  'I.  Fruit  Farm,'  and  containing  about 
10914  seres,  situated  about  one  and  a  quarter 
miles  northwest  of"  a  certain  town,  is  prima 
facie  susceptible  of  specific  performance. 

Appeal  from  Circuit  Court,  Morgan  OoTuity ; 
O.  P.  Thompson,  Judge. 

Bill  by  George  Koch  against  Henry 
Streuter.  From  a  decree  of  dismissal,  com- 
plainant appeals.    Reversed. 

This  Is  a  bill  filed  by  the  appellant  against 
the  appellee  to  reform  a  contract  for  tbe 
sale  or  exchange  of  certain  lands,  and  for  a 
specific  performance  of  the  contract  when 
so  reformed.  The  appellee  here,  defendant 
below,  demurred  to  the  bill.  The  demurrer 
was  sustained,  and  the  appellant,  complainant 
below,  elected  to  stand  by  his  bill.  Thereup- 
on a  decree  or  order  was  entered  dismissing 
tbe  bill.  The  present  appeal  is  prosecuted 
from  such  order  or  decree  of  dismissal. 

The  bill  alleges  that  the  appellant  was  the 
owner  of  certain  lands  in  La  Salle  county, 
amounting  to  341.98  acres,  and,  being  desirous 
of  selling  or  trading  such  premises,  and  the 
appellee  being  minded  to  purchase  or  trade 
for  the  same,  appellant  and  appellee  on  Sep- 
tember 17,  1904,  entered  Into  an  agreement 
In  writing  respecting  the  sale  or  trade  of  the 
said  premises  for  a  certain  fruit  farm,  known 
as  the  "Ideal  Fruit  Farm,"  owned  by  the  ap- 
pellee, and  containing  about  199^  acres, 
situated  about  one  and  a  quarter  miles  north- 
west of  West  -Salem,  In  Edwards  county,  IIL 
By  the  terms  of  the  contract  the  appellee 
was  to  take  the  land  of  appellant  subject  to 
a  mortgage  of  $8,750,  which  he  was  to  assume, 
'  with  interest  thereon  after  March  1,  1905. 
Appellant  agreed  also  to  secure  for  appellee 
on  or  before  March  1,  1905,  a  loan  of  $8,300. 
In  case  said  loan  was  made,  the  difference 
of  $250  between  the  amount  of  the  existing 
mortgage  and  the  new  mortgage  was  to  be 
paid  appellant  at  the  execution  of  the  loan. 
Each  of  the  parties  was  to  furnish  an  ab- 
stract showing  a  good  and  merchantable  title 
to  the  premises  to  be  conveyed,  and  each  was 
to  convey  his  respective  premises  to  the  other 
by  warranty  deed,  except  that  the  appellant 
was  to  convey  to  the  appellee  a  piece  of  land 
containing  2.87  acres,  south  of  the  Illinois 
river;  a  portion  of  the  land  to  be  conveyed 
by  him  by  quitclaim  deed.  The  contract 
farther  provided  that  appellant  was  to  have 
an  opportunity  to  Inspect  appellee's  property, 
and  was  to  notify  appellee  of  bis  satisfaction 


or  rejection  of  tbe  aame  on  or  before  Sep- 
tember 22,  1904,  which,  the  bill  allies,  was 
done.  The  contract  further  provided  that. 
If  either  party  failed  to  keep  or  perform  the 
covNiants  thereof,  the  party  defaulting 
should  forfdt  to  the  other  the  sum  of  $1,000, 
such  sum  being  the  agreed  Ilqiiidated  dam- 
ages. The  contract  also  provided  that  tbe 
deeds  of  conveyance  should  be  d^HMlted  In 
escrow,  and  the  sale  consummated  at  tbe 
National  City  Bank  of  Ottawa,  111.,  on  or 
before  March  1,  1905,  and  that  eald  deeds 
were  to  be  made  and  deposited  In  said  bank 
as  soon  as  the  abstracts  were  accepted,  and 
that,  when  the  sale  was  consummated,  appel- 
lee was  to  pay  appellant  the  sum  of  $250 
commission.  The  bill  also  alleges  that  tbe 
appellant  obtained  a  new  loan  for  appellee 
for  the  sum  of  $8,500,  as  provided  in  the 
contract;  that  the  sum  of  $250,  as  provided 
therein,  has  not  been  paid  to  appellant ;  that 
appellant  furnished  an  abstract  of  title  show- 
ing good  and  merchantable  title  to  the  prem- 
ises to  be  conveyed  by  him,  except  as  to  tiie 
2.87  acres  lying  south  of  the  Illinois  river, 
and  as  to  that  appellant  was  to  furnish  an 
abstract  showing  such  title  as  be  had  In 
said  pr^nlses,  but,  by  an  error  in  drawing 
said  contract,  the  same  provided  that  appel- 
lant waa  to  tender  to  appellee  an  abstract 
showing  good  and  merchantable  title  in  blm 
to  all  tbe  premises  to  be  conveyed  by  blm  to 
appellee,  and  that  said  appellee  bad  failed 
to  tender  or  furnish  to  appellant  any  ab- 
stract to  the  premises  owned  by  him.  Tbe 
bill  also  alleges  that  appellant  complied  wltb 
the  contract  as  to  making  and  d^iosltlng  his 
deeds  In  the  National  City  Bank  of  Ottawa, 
and  that  appellant  was  at  the  time  of  filing 
the  bill,  and  always  has  been,  ready  and 
willing  to  perform  his  part  of  the  agreemoit. 
but  that  appellee  has  failed  and  refused  to 
carry  out  his  part  of  the  same.  Tbe  prayer 
of  the  bill  is  that  the  amount  of  money  pro- 
vided In  said  contract  should  be  paid  ap- 
pellant by  appellee;  that  tbe  said  agree- 
ment should  be  reformed  as  to  the  kind  of  ab- 
stract that  appellant  was  to  furnish  the  ap- 
pellee as  to  the  2.87  acres  lying  south  of  tbe 
Illinois  river;  and  that  the  appellee  should 
oonv^  his  said  premises  to  appellant,  and. 
upon  such  conveyance,  the  ^pellant  wonid 
convey  the  premises  to  appellee  provided  In 
said  agreement  to  be  conveyed  to  blm ;  and 
there  was  also  a  general  prayer  for  relief. 

John  A.  Belatti  and  Welty,  Sterling  & 
Whltmore,  for  appellant  Worthlngton  ft 
Reeve,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  only  question  in  this  case  is  whether 
the  court  below  properly  sustained  the  de- 
murrer to  the  bill.  The  appellee  urges  three 
reasons  why  the  bill  was  demiu'rable:  First, 
that  no  specific  performance  would  lie,  be- 
cause the  contract  provided  for  liquidated 
damages  in  case  of  failure  of  either  party  to 
perform  bis  part  of  said  contract,  and  this 


in.) 


KOCH  V.  STREUTBB. 


1051 


was  the  only  remedy  appellant  was  entitled 
to;  second,  that  the  appellant  was  not  en- 
titled to  have  the  contract  reformed  as  to 
the  kind  of  abstract  that  was  to  be  furnished 
as  to  the  2.87  acres  lying  sonth  of  the  Illinois 
river ;  and,  third,  that  the  appellee's  land  was 
Insufficiently  described. 

First.  The  written  contract  between  appel- 
lant and  appellee  contained  the  following  pro- 
vision: "It  Is  further  agreed  that  If  either 
party  hereto  falls  to  keep  or  perform  the 
covenants  hereinabove  siwclfled,  said  party 
so  defaulting  shall  forfeit  to  the  other  the 
sum  of  $1,000,  said  sum  being  the  agreed 
liquidated  damages."  The  contention  of  thfr 
appellee  upon  this  branch  of  the  case  Is  that, 
where  the  contract  Itself  has  assessed  the 
damages  which  the  party  Is  to  pay  upon  bts 
doing  or  omitting  to  do  a  particular  act 
which  he  has  covenanted  to  abstain  from  or 
to  perform,  equity  will  not  Interfere,  either 
to  prevent  or  to  enforce  the  act  In  question, 
or  to  restrain  the  recovery  of  damages;  In 
other  words,  the  rule  is  Invoked  that,  when, 
the  parties  have  agreed  upon  the  compensa- 
tion of  the  breach,  or,  what  Is  the  same 
thing  in  principle,  provided  the  means  by 
which  It  may  be  obtained,  the  necessity  of- 
the  interference  of  a  court  of  chancery  no 
longer  exists,  and  the  jurisdiction  of  such 
court  falls  to  the  pround.  Bodlne  v.  61ad- 
Ing,  21  Pa.  50,  59  Am.  Dec.  749.  As  a  re- 
sult of  this  principle,  it  is  said  that  In  this 
case  the  appellant  has  his  remedy  at  law  to 
recover  the  sum  of  fl,000,  agreed  upon  as 
liquidated  damages,  and  that  a  court  of 
equity  will  not  entertain  this  bill  for  a  spe- 
cific performance. 

Whether  the  rule  thus  announced  applies 
In  the  case  at  bar  depends  upon  the  ques- 
tion whether  or  not  the  sura  of  $1,000,  being 
the  agreed  liquidated  damages,  is  a  penalty 
to  be  regarded  as  a  mere  security  for  the 
performance  of  the  contract.  Where  a  suit 
at  law  is  brought  on  such  a  contract  as  Is 
here  under  consideration,  the  question  often 
arises  whether  the  sum  to  be  forfeited  is  a 
penalty  or  liquidated  damages,  and  whether 
the  party  seeking  a  recovery  Is  entitled  to 
the  actual  damages  suffered,  or  to  the  dam- 
ages mentioned  In  the  provision.  In  a  court 
of  chancery,  however,  the  question  Is  wheth- 
er one  certain  act  shall  be  done,  or  whether 
one  of  two  things  shall  be  done  at  the  elec- 
tion of  the  party  who  Is  to  perform  the  con- 
tract. Pomeroy,  In  his  work  on  Equity  Ju- 
risprudence (volume  1,  §  447),  says:  "Where, 
however,  the  parties  to  an  agreement  have 
added  a  provision  for  the  payment,  in  case 
of  a  breach,  of  a  certain  sum,  which  Is  truly 
liquidated  damages,  and  not  a  penalty — in 
other  words,  where  the  contract  stipulates 
for  one  of  two  things  in  the  alternative,  the 
doing  of  certain  acts,  or  the  payment  of  a 
certain  amount  of  money  In  lieu  thereof— 
equity  will  not  Interfere  to  decree  a  specific 
performance  of  the  first  alternative,  but  will 
leave  the  Injured  party  to  his  remedy  of 


damages  at  law."  In  layman  ▼.  Gedney, 
114  111.  388,  29  N.  B.  282,  55  Am.  Kep.  871, 
it  was-  contended  for  the  appellant  that  a 
certain  clause  written  in  an  instrument, 
whereby  each  party  bound  himself  to  the 
other  In  the  sum  of  $1,000  liquidated  dam- 
ages, limited  the  rights  of  the  parties  upon 
a  breach  of  the  contract,  In  equity  as  well 
as  at  law.  and  that  the  «Bly  remedy  was 
through  an  action  at  law  for  that  sum;  but 
this  court  there  said  (page  398  of  114  III., 
page  283  of  29  M.  B.  [55  Am.  Rep.  871]): 
"The  mere  fact  that  a  contract  stipulates  for 
the  payment  of  liquidated  damages  In  case 
of  failure  to  perform  does  not  prevent  a 
court  of  equity  from  decreeing  specific  per- 
formance. Fry  on  Specific  Performance,  § 
07  et  seq.;  Waterman  on  Specific  Perform- 
ance, i  22;  Pomeroy  on  Contracts,  I  50.  It 
is  only  where  the  contract  stipulates  for  one 
of  two  things  in  the  alternative — the  per- 
formance of  certain  acts,  or  the  payment  of 
a  certain  amount  of  money  in  lieu  thereof— 
that  equity  will  not  decree  a  specific  per- 
formance of  the  first  alternative."  In  Bar- 
rett V.  Geisinger,  179  111.  240,  53  N.  B.  576. 
it  was  held  that  specific  performance  of  a 
contract  to  make  a  will  in  a  particular  man- 
ner cannot  be  enforced  where  the  contract 
Is  in  the  alternative,  either  to  make  the  will, 
or  pay  a  sum  of  money.  And  this  court 
there  quoted  from  Fry  on  Specific  Perform- 
ance and  Waterman  on  Specific  Performance, 
and  from  the  case  of  Lyman  v.  Gedney,  su- 
pra, and  said  that  equity  will  not  interfere 
to  enforce  specific  performance  where  the 
agreement,  looked  at  as  a  whole,  gives  to> 
the  party  the  option  to  do  the  act  or  pay  a 
certain  sum;  but  it  was  there  held  that 
where  one  certain  act  Is  to  be  done  with  a 
sum  annexed,  whether  by  way  of  penalty 
or  damages,  to  secure  the  performance  of 
the  act,  the  fact  that  a  penal  or  other  like 
sum  is  annexed  will  not  prevent  the  court 
from  enforcing  the  performance  of  the  very 
act,  and  thus  carrying  into  execution  the  in- 
tention of  the  parties.  In  other  words, 
where  the  sum  annexed,  whether  by  way  of 
penalty  or  damages,  is  so  annexed  for  the 
purpose  of  securing  the  performance  of  the 
contract,  equity  will  decree  a  specific  per- 
formance; but  where  the  contract  stipulates 
for  one  of  two  things  in  the  alternative — 
that  is,  where  the  party  has  the  right  either 
to  perform  certain  acts,  or  to  pay  a  certain 
amount  of  money  in  lieu  thereof — then 
equity  will  not  decree  a  specific  performance 
of  the  first  alternative. 

If  these  principles  be  applied  to  the  con- 
tract in  question,  we  see  no  reason  why  a 
court  of  equity  will  not  specifically  enforce 
It.  There  is  nothing  In  the  terms  of  the  con- 
tract which  indicates  that  either  party  has 
the  option  or  election  to  do  the  things  pro- 
vided for  in  the  contract,  or  to  pay  the  sum 
of  $1,000  as  liquidated  damages.  The  con- 
tract provides  that  the  appellee  agrees  to 
sell  and  convey  by  warranty  deed  a  fannuj 
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and  the  appellant,  In  consideration  thereof, 
agrees  to  convey  to  appellee  by  warranty 
deed  841.08  acres.  The  land  to  be  conTeyed 
by  appellant  was  subject  to  a  mortgage,  and 
there  are  certain  provisions  In  relation  to 
the  assumption  of  this  mortgage  and  the 
execution  of  another  m<»tgage  upon  the 
property.  By  the  terms  of  the  contract  each 
party  Is  to  pay  the  respective  taxes  and  asr 
sessments,  which  were  then  liens  for  the 
year  1904  upon  the  farm  and  the  341.98  acrea 
By  the  terms  of  the  agreement  each  party 
was  to  tender  to  the  other  an  abstract  of 
title,  and  appellant  was  to  have  the  right 
to  examine  the  premises,  and  notify  appel- 
lee whether  they  were  satisfactory  or  not 
It  was  also  agreed  that  the  conveyances 
should  be  made  at  any  time  not  later  than 
March  1,  1905.  By  the  terms  of  the  agree* 
ment,  also,  the  deeds  were  to  be  deposited 
In  escrow  on  or  before  March  1,  1905,  In 
a  certain  bank  In  Ottawa,  111.,  and  the  bank 
was  to  deliver  the  deeds  to  the  grantees 
upon  the  performance  of  the  covenants  eonr 
talned  in  the  contract  and  appellee  was  to 
pay  appellant  the  sum  of  $250  commissions. 
We  have  thus  referred  to  the  main  pro- 
visions of  the  contract  for  the  purpose  of 
showing  that  the  provision  In  regard  to  the 
forfeiture  of  $1,000  as  agreed  liquidated 
damages  was  merely  a  security  for  the  per- 
formance of  the  contract  and  that  there 
is  nothing  In  the  terms  of  the  contract  to 
Justify  the  conclusion  that  either  party  had 
a  right  to  perform  the  contract  or.  In  lieu 
thffl-eof,  to  pay  the  sum  of  $1,000.  As  thft 
contract,  therefore.  Is  not  alternative  in  its 
nature,  a  court  of  equity  is  not  ousted  of  its 
Jurisdiction  to  decree  a  specific  performance 
by  reason  of  the  provision  contained  In  the 
contract  in  reference  to  the  forfeiture  of 
$1,000  as  agreed  liquidated  damages. 

Second.  The  contract  provides  that  "each 
party  shall  tender  the  other  an  abstract  or 
abstracts  showing  good  and  merchantable 
title  to  the  premises  conveyed  by  said  party." 
It  Is  alleged  in  the  bill  that  the  agreement 
between  the  parties  was  that  appellant  was 
to  furnish  appellee  with  an  abstract  showing 
good  and  merchantable  title  to  all  of  the 
341.98  acres  to  be  conveyed  by  appellant  ex- 
cept 2.87  acres  south  of  the  Illinois  river, 
as  to  which  appellant  was  only  to  furnish 
an  abstract  showing  such  title  as  he  had  to 
such  2.87  acres.  The  bill  seeks  to  reform 
the  contract  so  as  to  show  that  good  and 
merchantable  title  was  only  to  be  shown 
to  the  land  to  be  conveyed,  except  the  2.87 
acres  in  question,  and  not  as  to  the  latter. 
The  allegation  of  the  bill  Is,  in  substance, 
that  the  provisions  of  the  contract  requiring 
an  abstract  showing  good  and  merchantable 
title  to  all  of  the  341.98  acres  was  a  mistake. 
It  Is  Insisted  by  the  appellee  that  the  bill 
was  demurrable,  so  far  as  its  allegations 
relate  to  this  subject  because  the  bill  does 
not  allege  that  the  mlsstatemoit  of  the  con- 
tract  was   the   result   of   mutual    mistake. 


The  allegation  of  the  bill  tn  relation  to 
this  matter  Is  as  follows:  "And  the  com- 
plainant was  to  furnish  to  the  said  Henry 
Streuter  an  abstract  or  abstracts  showing 
good  and  merchantable  title  to  the  said 
premises  in  him,  said  George  Koch,  ezo^ 
as  to  the  land  south  of  the  Illinois  river 
In  the  southwest  quarter  of  said  section  22, 
containing  2.87  acres,  and  as  to  the  aaid 
2.87  acres  complainant  was  to  famish  an 
abstract  showing  such  title  as  the  oomplaln-. 
ant  had  In  and  to  said  premises,  but,  by  an 
error  in  drawing  said  contract  the  same  pro- 
vided that  the  complainant  was  to  tender  the 
said  Henry  Streuter  an  abstract  showing  good 
and  merchantable  title  in  him  to  all  the  prem- 
ises to  be  conv^ed  by  him  to  the  said  Heniy 
Streuter.  Complainant  alleges  that  he  has 
famished  snch  abstract,  as  required  by  said 
contract  to  the  said  Henry  Streuter  for  his 
examination,"  eta  The  bill  thus.  In  anb- 
stance,  states  that  there  was  an  error  or 
mistake  in  the  drawing  of  the  contract  as 
to  what  land  should  be  shown  by  the  ab- 
stract to  have  a  good  and  merchantable 
title.  It  is  trae,  as  contended  by  counsel 
for  appellee,  that  a  contract  can  only  be 
reformed  on  the  ground  of  mistake  when 
snch  mistake  Is  mutual.  We  have  held  that 
to  Justify  the  reformation  of  a  written  In- 
strument upon  the  ground  of  mistake,  three 
things  are  necessary:  First  that  the  mis- 
take should  be  one  of  fact  and  not  of  law; 
second,  that  the  mistake  should  be  ptavei 
by  clear  and  convincing  evidence ;  and,  third, 
that  the  mistake  should  be  mutual,  and 
common  to  both  parties  to  the  Instrament 
Kelly  V.  Oalbralth,  186  IlL  693,  68  N.  Bl 
4S1,  and  cases  there  referred  to.  Where  sndi 
a  mistake,  as  is  above  indicated,  exists,  a 
court  of  chancery  will  first  reform  the  con- 
tract, and  after  Its  reformation  decree  a 
spedflc  performance^  Hunter  v.  Bilyen,  30 
111.  228.  In  Kelly  v.  Trumble,  74  IlL  428, 
this  conrt  said:  "Where  mistake  In  the  ex- 
ecution of  an  instrument  Is  charged,  parol 
evidence  may  be  resorted  to  for  the  purpose 
of  proving  what  was  the  real  contract  of 
the  parties;  and  a  court  of  equity  may  re- 
form a  contract  according  to  the  evidence 
Of  the  intention  of  the  parties,  and  decree 
Its  specific  performance  at  the  same  time." 
But  while  It  is  true  that  the  mistake  must 
be  mutual  and  common  to  both  parties  to 
the  Instrument  (Sutherland  v.  Sntherland, 
69  111.  481),  we  have  been  referred  to  no 
authority  which  holds  that  in  such  cases  the 
bill  must  allege  that  the  mistake  was  mutual 
and  common  to  both  parties.  If  the  bill  alleg- 
es that  there  was  a  mistake,  the  word  "mis- 
take" is  broad  «iough  to  Include  a  mistake 
which  is  mutual  and  common  to  both  parties. 
We  see  no  reason  why,  under  an  allegation 
that  there  was  a  mistake,  proof  could  not 
be  introduced  that  the  mistake  was  mutuaL 
In  the  case  at  bar  the  bill  does  charge,  In 
substance,  that  there  was  a  mistake  or  error 
In  drawing  the  contract;  and  we  are  of  the 
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opinion  that  the  bill  Is  act  demnrrable  be- 
cause it  did  not  go  farther  and  allege  that 
the  mistake  was  mntnaL  Of  courae,  if  the 
proof  Introdnced  by  the  complainant  in  the 
bill  alleging  such  a  mistake  does  not  show 
It  to  have  been  mutual  and  common  to  both 
parties,  the  court  would  be  justified  In  re- 
fusing a  reformation  of  the  contract  and 
a  specific  performance  of  it.  But  the  alle- 
gation in  the  bill  upon  this  subject,  as  aboye 
quoted,  is  sufficient,  and  does  not  Justify 
the  holding  that  the  bill  was  demurrable 
on  that  account 

Third.  It  is  furthermore  charged  on  the 
part  of  the  appellee  that  the  description 
'of  the  property  to  be  conveyed  by  the  ap- 
I)ellee  In  the  contract  is  so  uncertain  and 
indefinite  that  specific  performance  of  It 
cannot  be  enforced.  The  property  to  be  con- 
veyed by  appellee  Is  described  In  the  con- 
tract as  foUowa:  "A  certain  fruit  farm, 
known  as  the  'Ideal  Fruit  Farm,'  and  con- 
taining about  199^  acres,  situated  about 
one  and  a  quarter  miles  northwest  of  West 
Salem,  Eidwards  county,  Illinois."  It  has 
been  said  that  "a  deed  or  other  written 
contract  la  not  void  for  uncertainty  In  the 
description  of  the  land  sold  or  conveyed  if 
from  the  words  employed  the  description 
can  be  made  certain  by  extrinsic  evidence 
of  tact%  physical  conditions,  measurements, 
or  monuments  referred  to  in  the  deed." 
Hayes  v.  O'Brien,  149  Ul.  403,  37  N.  E. 
73,  23  L.  B.  A.  566.  In  Hamilton  v.  Harvey, 
121  IIL  469,  13  N.  B.  210,  2  Am.  St  Rep. 
118,  It  was  said  that  a  certain  deecrlptloh 
of  fire  acres  of  land  was  Indefinite  and 
uncertain,  and  the  following  language  was 
there  used :  "It  Is  not  stated  that  they  are 
owned  by  Harvey,  the  vendor.  Their  direc- 
tion from  the  -'works,'  whether  north,  sontb, 
east,  or  west,  is  not  indicated."  In  Gnyer 
V.  Warren,  175  111.  328,  61  N.  E.  580,  the 
description  was  "our  farm  In  LeCIalre'a  re- 
serve. Bock  Island  county,  and  consisting  of 
83.31  acres,  more  or  less,"  and  we  there  said : 
"The  word  'our'  Indicates  that  the  farm  re- 
ferred to  was  a  farm  owned  by  the  vendors 
In  the  contract  The  balance  of  the  descrip- 
tion showed  that  the  farm  was  located  In 
Le  Claire's  reserve  In  Bock  Island  county. 
It  can  be  shown  with  certainty  what  lands 
the  appellees  owned  within  the  reserve  and 
county  named.  The  maxim  is,  'Id  certum  est 
quod  certum  reddl  potest' "  It  is  not  stated 
in  express  words  that  the  "Ideal  Fruit  Farm" 
to  be  conveyed  by  the  appellee  was  owned  by 
the  appellee,  but  there  Is  the  following  provi- 
sion In  the  written  contract  to  wit:  "It  U 
further  agreed  that  each  party  to  this  agree- 
ment pays  the  taxes  and  assessments  now 
a  lien  upon  their  respective  premises  for 
the  year  1904."  The  words  "their  respective 
premises"  refer  back  to  the  "Ideal  Fruit 
Farm"  of  appellee,  and  to  the  341.98  acres  of 
appellant  This  proTlslon  In  the  contract  Is 
substantially  a  statement  that  the  premises 


to  be  conveyed  by  the  parties  belong  to  them 
respectively.  The  "Ideal  Fruit  Farm"  Is 
spoken  of  as  appellee's  premises,  which  can 
mean  nothing  else  than  the  premises  owned 
by  appellee,  as,  by  the  terms  of  the  contract 
appellee  agreed  to  convey  the  fruit  farm 
and  to  execute  a  deed  for  It  It  la  stated 
tiiat  the  fruit  farm  Is  known  aa  the  "Ideal 
Fruit  Farm."  The  numbor  of  acres  is  stated 
as  199%.  The  direction  of  the  fruit  farm 
from  West  Salem  Is  stated,  and  also  its 
distance  from  West  Salem.  From  this  de- 
scription the  fruit  farm  could  be  easily 
Idmtlfled,  and  It  could  be  shown  with  cer- 
tainly what  land  was  Intended  to  be  de- 
scribed in  the  contract  From  the  words 
used  the  desalptlon  of  the  land  can  be 
made  certain.  The  bill  avers  that  and«r 
the  contract  a]H>elIant  bad  the  privilege  of 
examining  the  fmlt  farm  to  be  conveyed 
by  appellee,  and  that  he  did  examine  the 
same,  and  that  the  farm  was  satisfactory 
to  him,  and  that  he  notified  appellee  of  his 
satisfaction  tbaewlth.  The  bill  thus  sub- 
stantially alleges  that  the  description  was 
sufficiently  definite  to  enable  appellant  to 
find  the  farm,  and  examine  it  to  his  satis- 
faction. The  demurrer  to  the  bill  admits 
this  allegation  to  be  true  For  this  reason, 
we  are  of  the  opinion  that  the  bill  is  not 
demurrable  because  of  uncertainty  and  Ind^^ 
nlteness  In  the  description  of  the  land. 

We  have  thus  considered  the  three  grounds 
upon  which  the  appellee  charges  that  the 
bill  was  Justly  subject  to  demurm,  and 
we  are  of  the  opinion  that  the  bill  is  not 
defective  for  any  of  the  reasons  stated. 

Accordingly,  the  decree  of  the  circuit  court 
sustaining  the  demurrer  to  the  bill  and 
dismissing  It  for  want  of  equity  is  reversed, 
and  the  cause  is  remanded  to  that  court 
for  further  proceedings,  In  accordance  with 
the  views  herein   expressed 

Beversed  and   remanded. 


(218  IIL  66t) 
SIBGBL,  COOPEB  &  Oa  v.  TBCKA. 
(Supreme  Court  of  Illinoia.    Dec.  20,  1905.) 

1.  Masteb  and  Sebvant— Irjttbixb  to  Sebv- 
ANT— Nkgligencb  of  Fbij,ow  Sebvaht. 

Where  two  servants  were  riding  in  their 
employer's  elevator,  and  one  of  them  threw  the 
other  down,  so  as  to  cause  hia  foot  to  project 
over  the  floor  of  the  elevator,  so  that  it  was 
crushed  as  the  elevator  passed  a  newly  con- 
structed entrance,  the  master  was  liable  for  the 
injary,  if  it  would  not  have  happened,  had  he 
not  been  negligent  in  the  construction  of  the 
entrance. 

2.  Sake— Cokibibutobt  Nkouoenck— Quxs- 

TION   FOB  JTJBT. 

Whether  an  employe  14  years  old,  who  rode 
on  an  elevator  having  a  defectively  constructed 
entrance  was  guilty  of  contributory  negligence, 
was  a  question  of  fact  for  the  Jury,  in  the  ab- 
sence of  evidence  that  he  knew  of  the  defective 
construction,  or  bad  been  notified  thereof  and 
told  how  to  avoid  the  danger. 

[Ed.  Note. — For  cases  in  point,  see  voL  34, 
Cent  Dig.  Master  and  Servant  SI  1088,  1182.} 
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3.  Same  —  ABSincpnon  of  Risk  —  Qvkstion 
FOB  Jttbt. 

Whether  the  servant  assnmed  the  risk  was 
a  question  for  the  jury. 

[Ed.  Note. — For  cases  in  point,  see  vol.  34, 
Cent.  Dig.  Master  and  Servant,  §§  1068-1088.] 

4.  Evidence— Expert  TESTiMONy. 

Expert  testimony  was  inadmissible  on  the 
issue  as  to  whether  placing  the  door  of  the  en- 
trance to  an  elevator  shaft  on  the  line  of  the 
wall  furthest  from  the  shaft,  thus  leaving  a 
space  of  some  10  inches  between  the  door  and  a 
passing  elevator,  is  as  safe  as  though  the  door 
had  been  placed  on  the  line  of  the  wall  next 
to  the  shaft,  and  as  to  whether  the  construction 
.  adopted  is  proper. 

[Ed.  Note. — ^For  cases  in  point,  see  vol.  20, 
Gent.  Dig.  Evidence,  S§  2317,  23ia] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Frank  Trcka  against  Siegel, 
Cooper  &  Co.  From  a  judgment  of  the  Ap- 
pellate Court  (115  111.  App.  56),  affirming  a 
Judgment  tor  plaintiff,  defendant  appeals. 
Affirmed. 

Cbarles  E.  Pain  and  Frank  M.  Cox,  for  ap- 
pellant A.  M.  Johnson,  Charles  Veseley,  and 
Beach  &  Beacb,  for  appellee. 

RICKS,  C.  J.  This  is  an  appeal  from  a 
judgment  of  the  Appellate  Court  for  the  First 
District  affirming  a  judgment  of  the  superior 
court  of  Cook  county  in  favor  of  appellee  for 
$1,500  for  injuries  received  by  appellee  on  Oc- 
tober 25,  1901,  while  in  the  employ  of  ap- 
pellant and  white  riding  upon  an  elevator  in 
the  building  occupied  by  it 

The  appellee,  at  the  time  of  his  injury,  was 
14  years  of  age,  and  had  been  In  the  employ  of 
appellant  about  two  months.  The  appellant 
conducted  a  department  store  in  Chicago,  oc- 
cupying an  eight-story  building,  in  which  ele- 
vators were  maintained  and  operated  for  the 
use  of  the  employes  in  ascending  and  descend- 
ing to  and  from  the  various  floors  in  the  dis- 
charge of  their  duties.  Appellee  was  engaged 
in  the  window-shade  department  on  the  sev- 
enth floor,  and  In  the  performance  of  his 
duties  was  required  to  use  the  elevators  of 
the  building.  On  the  day  In  question,  and  In 
the  performance  of  his  duties  be  got  upon  the 
elevator  in  question  at  the  fourth  floor  to 
ascend  to  the  seventh.  The  first  count  of  the 
declaration  charges  that  this  elevator  "was 
negligently  and  carelessly  constructed  and 
maintained.  In  that  at  the  entrance  on  the 
fourth  story  of  said  building  to  the  shaft 
through  which  said  elevator  ran,  there  was  a 
doorway  through  the  wall  or  partition  (said 
wall  or  partition:  being  of  the  thickness  of,  to 
wit  ten  inches,)  about  seven  feet  in  height 
and  about  five  feet  In  width,  and  the  door  or 
doors  at  said  entrance,  leading  to  said  eleva- 
tor shaft,  were  negligently,  carelessly  and 
without  due  regard  to  the  safety  of  persons 
using  said  elevator,  placed  on  the  side  of  said 
doorway  most  remote  from  the  platform  of 
the  elevator  car  as  it  passed  through  the  shaft 
In  going  from  the  fourth  to  the  upper  stories 
of  the  building.    Said  door  or  doors  were 


tbereby  so  separated  from  the  elevator  ckr 
that  an  open  space  of,  to  wit  ten  inches,  in- 
tervened between  the  outer  edge  of  the  plat- 
form of  the  car  and  the  adjoining  floor,  which 
open  space,  when  the  car  arrived  on  a  level 
with  the  floor  of  the  fourth  story,  was  of  the 
height  of,  to  wit,  seven  feet  and  the  breadtii 
of,  to  wit,  flve  feet  and  depth  of,  to  wit  10 
Inches,  the  top  of  said  doorway  being  closed 
by  a  solid  wood  or  Iron  casing  of  the  width  of 
the  doorway  and  the  thickness  of  the  wall  or 
partition,  by  reason  whereof  a  passenger  on 
said  elevator,  without  any  fault  on  his  part 
might  sustain  great  and  serious  injury,  all  of 
which  things  the  defendant  knew  or  in  the  ex- 
ercise of  reasonable  caie  might  have  known. 
On  said  day,  after  the  plaintiff  had  executed 
the  defendant's  instructions,  it  became  neces- 
sary and  proper  for  him,  in  returning  from 
the  fourth  story  to  the  seventh  story  of  the 
building,  to  take  the  elevator  at  the  fotirth 
story  for  the  purpose  of  ascending  to  the  sev- 
enth story.  When  the  elevator,  in  ascending, 
arrived  at  the  fourth  floor  the  plaintiff  en- 
tered it  and  was  received  therein  by  the  de- 
fendant's agent  who  was  operating  it  for  the 
purpose  of  being  transported  to  the  seventh 
floor.  While  the  elevator  was  ascending  from 
the  fourth  floor,  and  before  it  reached  the  top 
of  the  said  doorway,  and  while  be  was  In  the 
exercise  of  due  care  and  caution  for  his  own 
safety,  another  passenger,  also  an  employ^  In 
said  store,  who  was  riding  on  said  car,  negli- 
gently, carelessly,  wrongfully,  and  wantonly 
seized  the  plaintiff,  who  was  without  fault  or 
negligence,  and  pushed,  pulled,  and  threw  him 
upon  the  floor  of  the  car,  causing  his  right 
foot  and  part  of  his  right  leg  to  extend  over 
and  beyond  the  platform  of  the  car  and  to  ex- 
tend into  the  said  oi)en  space.  By  reason  of 
the  negligent  and  careless  conduct  of  the  de- 
fendant in  operating  and  maintaining  the  ele- 
vator with  the  entrance  and  door  so  con- 
structed, said  right  foot  and  part  of  the  right 
leg  struck  against  the  upper  casing  of  the 
doorway  with  great  violence  and  were  caught 
therein  as  the  elevator  was  ascending  from 
the  fourth  floor,  and  said  right  foot  was 
crushed,  and  the  flesh  pulled  and  scraped  from 
the  right  leg  and  foot,  and  thei  muscles  and 
tendons  thereof  were  lacerated,  torn,  and  In- 
jured, and  he  became  sick,  sore,  lame,  and  dis- 
ordered," etc.  Three  additional  counts  were 
filed,  each  differing  but  slightly  from  the  first 
and  the  defendant  pleaded  the  general  Issue. 
Appellant  complains  that  the  court  refused 
to  direct  a  verdict  In  its  behalf  at  the  close  of 
all  the  evidence;  We  have  examined  the 
evidence  with  care,  and  are  satisfied  that 
there  Is  ample  evidence  In  the  record  tending 
to  show  that  appellant  was  guilty  of  negli- 
gence. It  Is  conceded  that  appellee  was  but 
14  years  of  age,  and  had  worked  In  the  store 
but  about  two  months,  and  that  his  virork  had 
nothing  to  do  with  the  elevator  In  question, 
except  that  he  was.  In  the  discharge  of  bis 
duties,  required,  occasionally,  to  ride  on  It 
while  being  operated  by  the  man  regularly  In 
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charge  tbweof.  In  view  of  appellee's  age, 
and  the  rules  of  law  governing  the  questions 
of  contributory  negligoice  and  assumption  of 
risk  In  case  of  minors,  It  was  proper  that 
these  questions  should  be  submitted  to  the 
Jury  for  Its  determination.  In  support  of 
appellant's  contention  with  reference  to  this 
motion,  many  questions  are  argued  and  much 
space  consumed,  cases  from  this  court  upon 
the  subject  of  assumed  risk,  fellow  seryant, 
and  contributory  negligence  being  printed  In 
the  brief  In  eztenso.  Such  of  these  as  se^n 
to  require  notice  or  consideration  will  be 
briefly  considered. 

It  Is  first  contended  that  appellant  is  not 
liable  In  this  action  because  the  proximate 
cause  of  the  injury  was  the  negligent  act  of 
the  boy  who  threw  appellee  upon  the  floor 
of  the  elevator.  If,  however,  appellant  was 
guilty  of  the  negligence  charged  In  the  decla- 
ration, and  without  which  the  injury  in  ques- 
tion would  not  have  occurred,  then  it  would 
make  no  difference,  as  to  its  liability,  that 
some  act  or  agency  of  some  other  person  or 
thing  also  contributed  to  bring  about  the  re- 
sult for  which  damages  are  claimed.  Both  or 
either  of  the  contributing  agencies  were  liable 
for  the  Injury  occasioned  by  their  negligence, 
appellee  being  without  fault  and  not  held  to 
have  assumed  the  risk  Involved  In  the  Im- 
proper construction.  In  the  case  of  McGregor 
v.  Held,  Murdoch  &  Co.,  178  111.  464,  53  N.  B. 
823,  69  Am.  St  Kep.  332,  which  also  grew 
out  of  an  elevator  accident,  we  said  (page  470 
of  ITS  111.,  page  825  of  53  N.  E.  [69  Am.  St 
Rep.  3321):  "Appellee  insists  that  the  pulling 
out  of  the  cable  ends  from  their  fastenings 
was  the  proximate  cause  of  the  Injury,  and 
that  no  recovery  can  be  had  for  what  is  sux)- 
posed  to  be  the  remote  cause  of  the  accident 
the  defective  condition  of  the  safety  device. 
But  this  position  Is  clearly  untenable.  The 
two  causes  operated  together,  and  neither, 
alone,  would  have  caused  the  elevator  to  fall, 
and  If  the  pulling  out  of  the  cables  was  at- 
tributed to  an  accident  or  to  the  negligence 
of  a  third  person,  and  still  the  elevator  would 
not  have  fallen  without  the  negligence  of  ap- 
pellee, appellee'  would  be  liable,  for  both 
causes,  operating  proximately  at  the  same 
time,  caused  the  Injury."  And  In  St  Louis 
Bridge  Co.  v.  Miller,  138  111.  465,  28  N.  E. 
1091,  which  grew  out  of  an  Injury  occasioned 
by  the  combination  of  negligence  from  two 
different  sources,  we  also  said  (page  476  of 
138  111.,  page  1093  of  28  N.  B.):  "In  legal 
contemplation  the  case  is  one  where  the 
injury  was  Inflicted  by  the  co-operating  neg- 
ligence of  the  bridge  company  and  the  persons 
In  charge  of  the  mules,  and  the  rule  Is  well 
settled  that  a  person  contributing  to  a  tort 
whether  his  fellow  contributors  are  men,  nat- 
ural or  other  forces  or  things.  Is  responsible 
for  the  whole,  the  same  as  though  be  had 
done  all  without  help."  And  to  the  same 
effect  Is  the  case  of  Village  of  Cartervllle 
V.  Cook,  129  111.  152.  22  N.  E.  14,  4  L.  R.  A. 
721, 16  Am.  St  Rep.  248,  In  which  It  Is  stated: 


"Where  a  party  is  Injured  by  the  nmeurring 
negligence  of  two  different  parties,  each  and 
both  are  liable,  and  they  may  be  sued  jointly  or 
separately."  This  latter  case  appellant  ar- 
gues has  no  application  to  the  case  at  bar, 
but  In  principle  we  see  no  difference,  so  far 
as  relates  to  that  phase  of  the  case  with  ref- 
erence to  liability  for  damage  occasioned  by 
two  contributing  causes.  Armour  v.  Golkow- 
Bka,  202  111.  144,  66  N.  E.  1037,  is  also  In  point 
Counsel  for  appellant  however,  Insist  that 
the  appellant  could  not  foresee  such  a  combi- 
nation of  circumstances  as  led  to  the  injury 
In  this  case,  and  therefore  cannot  be  held  to 
have  been  negligent  citing  Armour  v.  Gtol- 
kowska,  supra.  Whether  this  particular  set 
of  circumstances  might  have  been  foreseen 
or  not  the  fact  of  the  accident  proves  the 
conditions  to  have  been  dangerous,  and  If 
the  Jury  were  of  the  opinion,  as  we  think, 
under  the  evidence,  they  might  well  have 
been,  that  reasonable  prudence  and  care 
would  have  required  a  different  constructlpn, 
then  appellant  Is  chargeable  with  negligence 
for  permitting  the  conditions  to  exist  as  they 
were.  The  case  above  noted,  cited  by  coun- 
sel for  appellant  Is  directly  adverse  to  their 
contention.  In  that  case  a  barrel  fell  on  ap- 
pellee and  injured  her.  She  sued  and  obtain- 
ed damages,  and  on  appeal  to  the  Appellate 
Court  and  then  to  this  court  the  judgment 
of  the  lower  court  was  sustained,  and  In  that 
case  the  rule  as  announced  In  21  American  & 
English  Encyclopedia  of  Law  (2d  Ed.)  509, 
was  quoted  as  follows:  "The  question  wheth- 
er, from  the  act  or  omission  complained  of, 
the  likelihood  of  Injurious  consequences 
should  reasonably  have  been  foreseen  Is  also 
for  the  jury."  And  In  discussing  the  facts 
of  that  case  the  court  said  (page  147  of  202 
111.,  page  1038  of  66  N.  E.):  "Whether  an 
ordinarily  thoughtful  and  prudent  man  would 
have  foreseen  that  it  was  reasonably  neces- 
sary to  the  safety  of  persons  working  on  the 
floor  beneath  the  edges  of  the  platform  that 
a  railing  or  barrier  of  some  sort  should  be 
placed  upon  the  platform  was  not  a  question 
of  law  for  the  court  but  of  fact  for  the  Jury." 
Counsel  for  appellant  next  Insist  that  appellee 
assnmed  the  risk  Involved  in  the  particular 
construction  of  the  elevator,  and  entrance 
thereto,  by  reason  of  his  continued  employ- 
ment and  the  open,  visible  condition  of  the 
construction  complained  of.  We  do  not  agree 
that  appellee  Is  precluded  from  recovery  In 
this  case  by  reason  of  the  doctrine  of  assum- 
ed risk.  He  was  a  child  of  about  14  years  of 
age,  and,  under  the  conditions  here  presented, 
the  rule  to  be  applied  and  the  doctrine  uni- 
versally followed  In  such  cases  is  well  stated 
In  7  American  &  English  Encyclopedia  of 
Law  (2d  Ed.)  p.  408,  as  follows:  "As  the 
standard  of  care  thus  varies  with  the  age, 
capacity  and  experience  of  the  child,  it  Is 
usually,  if  not  always,  where  the  child  Is  not 
wholly  irresponsible,  a  question  of  fact  for 
the  Jury  .whether  the  child  exercised  the 
ordinary  care  and  prudence  of  a  child  sImllar-lC 
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I7  situated;  cmd  if  snch  care  was  exercised 
a  recovery  can  be  had  for  an  Injury  uegll* 
gently  inflicted,  no  matter  bow  far  tbe  cfare 
used  by  the  child  falls  short  of  the  standard 
whlcb  the  law  erects  for  determining  what 
Is  ordinary  care  in  person  of  fnll  age  and 
capacity."  There  Is  no  question  In  this  case 
but  what  appellee  did  exercise  reasonable 
care,  unless  It  be  said  that  he  should  have 
comprehended  the  danger  involved  in  the  con- 
struction complained  of  and  refused  to  sub- 
ject blmself  to  the  risk  occasioned  by  It 
There  Is  no  evidence  that  his  attention  was 
ever  especially  directed  to  this,  and  the  evi- 
dence shows  he  was  expected  and  directed 
by  his  superiors  t»  use  the  elevator  In  ques- 
tion in  the  regular  line  of  his  duties.  Obedi- 
ence to  those  In  authority,  In  a  child  of  im- 
mature years,  should  be  expected  and  com- 
mended, and  that  appellee  should  not  ques- 
tion the  security  of  his  surroundings  with  the 
same  discriminating  Judgment  as  would  a 
person  of  mature  years  and  ripe  experience 
is  not  to  be  wondered  at,  and  Is  a  circum- 
stance which  a  Jury  might  well  consider  in 
passing  upon  the  question  of  assumed  risk. 
In  spealdng  of  the  difference  to  be  observ- 
ed in  the  application  of  the  rule  of  assumed 
rlsli  as  between  minors  and  adults,  this 
court,  in  Chicago  Anderson  Pressed  Bricli 
Co.  V.  Relnnelger,  140  111.  834.  at  page 
338,  29  N.  E.  1106,  at  page  1107  (33  Am.  St. 
Rep.  249),  said :  "But  the  rule  is  modlfled  In 
the  case  of  young  persons  of  inexperience 
and  immature  Judgment,  who  are  not  capable 
of  fully  understanding  and  appreciating  the 
perils  to  which  they  are  exposed.  They  are 
entitled  to  recover  for  injuries  which  result 
from  such  perils  unless  they  have  been  in- 
structed how  to  avoid  them."  And  In  dis- 
cussing this  subject  in  Herdman-Harrison 
Milling  Co.  V.  Spehr,  145  111.  329,  33  N.  B. 
944,  with  reference  to  the  general  rule  ap- 
plicable to  adults  and  its  limitations  when 
applied  to  minors,  we  said  (page  334  of  145 
111.,  page  945  of  33  N.  B.):  "That  this 
general  rule  does  not  apply  to  employes 
who  from  youth  or  want  of  the  natural 
faculties  are  unable  to  appreciate  the  danger 
Incident  to  the  employment  or  which  may  re- 
sult from  the  continued  use  of  defective 
machinery  or  tools  is  equally  well  settled." 
Under  the  circumstances  shown  in  this  case, 
whether  appellee  should  have  appreciated 
the  danger  to  which  he  was  subjected  by  rea- 
son of  the  construction  complained  of  was  a 
question  of  fact  for  the  jury.  The  Jury, 
in  returning  a  verdict  for  appellee,  under 
proper  instructions,  found  that  he  did  not 
a])prcciate  this  danger,  and  that  finding 
has  been  concurred  In  by  the  Appellate 
Court,  since  It  sustained  the,  judgment  of 
the  lower  conrt,  consequently  the  question  is 
not  now  open  to  our  consideration. 


It  Is  next  insisted  by  coxmsel  for  appellant 
that  the  trial  court  erred  in  not  permitting 
certain  expert  witnesses,  offered  by  appel- 
laut,  to  testify  whether  it  was  as  safe  to 
have  the  doorway  in  question  on  the  outside 
as  the  inside  of  the  entrance;  and  also  In 
not  permitting  certain  witnesses  to  express 
their  opinions  whether  appellee  would  not 
liave  lost  Us  foot  if  an  iron  grillwork  and 
gate  had  been  maintained,  and  to  stats 
wheth»  the  construction  of  the  doorway 
was  tbe  usual  and  customary  one  as  to  such 
places.  We  do  not  think  error  was  commit- 
ted in  the  regard  mentioned.  TUa  question 
of  constmction  was  not  so  intricate  but 
what  the  Jury  could  understand  tbe  sitna- 
tion,  and  it  was  their  province  to  say  wheth- 
er appellant  was  at  fault  in  maintaining  tbe 
arrangement  adopted  by  it  In  Beidler  t. 
Branshaw,  200  111.  425,  66  N.  B.  1086,  It  was 
expressly  held  that  evidence  as  to  the  nsnal 
and  customary  manner  of  the  construction 
of  elevators  was  not  admissible  In  determin- 
ing whether  a  defendant  was  negligent  In 
maintaining  an  elevator  shaft  in  a  particular 
manner. 

It  is  insisted  by  counsel  for  appellant 
that  the  trial  court  erred  in  refusing  an  in- 
struction offered  by  appellant  relative  to  the 
doctrine  of  fellow  servant.  It  was  not  error 
to  refuse  this  Instruction  because  the  doc- 
trine t»f  fellow  servant  was  not  involved. 
The  charge  against  appellant  was  for  negli- 
gence in  maintaining  an  improper  constroc- 
tlon,  and  if  the  appellant  was  guilty  in  this 
regard  the  jury  were  justified  in  finding  the 
Issues  for  appellee.  And  even  U  a  fellow 
servant  did  contribute  to  the  injury  sustain- 
ed by  appellee,  as  we  have  already  stated, 
if  appellant  contributed  also  to  the  Injury 
by  the  maintenance  of  an  improper  con- 
etructlon  and  without  "which  the  Injury 
would  not  have  been  occasioned,  appellant 
would  be  liable.  As  said  in  Armour  ▼.  60I- 
kowska,  supra:  "If  an  injury  result  from 
the  negligence  of  the  master  combined  wi-th 
that  of  a  fellow  servant  and  the  injury 
would  not  have  hapi>ened  had  the  master 
observed  due  care  for  the  safety  of  the  in- 
jured servant,  the  master  Is  liable" — citing 
Pullman  Palace  Car  Co.  v.  Laack,  143  IlL 
242.  32  N.  E.  285, 18  L.  B.  A.  216,  and  12  Am. 
«c  Eng.  Bncy.  of  Law  (2d  Ed.)  906. 

Other  objections  are  urged  by  counsel  for 
appellant  but  we  think  it  unnecessary  to 
discuss  them  seriatim,  for.  as  we  understand 
them,  they  are  all  included  in  the  objections 
already  considered,  and  according  to  the 
▼lews  we  have  already  expressed,  they  most 
be  held  to  be  untenable. 

We  find  no  material  errors  to  bare  been 
committed  in  the  trial  of  this  case,  and  the 
Judgment  of  the  Appellate  Court  is  afifarmed. 

Judgment  affirmed. 
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(ZIS  111.  568) 

PEOPLE  ex  rel.  PRICE,  Count?  Treasurer, 

T.  BRIDGEMAN. 

(Supreme  Court  of  Illixiois.    Dec.  20,  1805.) 

MUNICIFAIi  COBFOBATIONa— PUBUO  IllPBOVX- 
IIBNTS— COICPUANCI!  WITH   OBDINAHOK. 

Where  an  ordinance  for  tkt  improTement 
•f  a  roadbed  provided  that  the  coobleatones 
■hoold  be  uniform  in  quali^  and  brolcen  bo  as 
to  pass  through  a  ring  of  fodr  inches  internal 
diameter,  a  variation  from  Uie  terms  of  the 
ordinance  as  to  the  sise  of  some  of  the  cobble- 
stones did  not  males  the  Improvement  a  different 
one  from  that  provided  for  by  the  ordinance^ 
so  as  to  be  an  available  objection  on  application 
for  judgment  of  sale  for  delinquency. 

Appeal  from  Lake  County  Conrt;  De  Witt 
L.  Jones,  Judge. 

Action  by  the  people,  on  the  relation  of 
Lewis  C.  Price,  county  treasurer,  against  J. 
W.  Bridgeman.  Judgment  for  defendant, 
and  plaintiff  appeals.    Reversed. 

Huff  &  Cook  (Smoot  &  Byer,  of  counsel), 
for  appellant. 

RICKS,  J.  The  county  court  of  Lake  coun- 
ty denied  a  judgment  and  order  of  sale  on  the 
application  of  the  appellant  against  the  prop- 
erty of  appellee  for  the  delinquent  first  in- 
atallment  of  a  special  assessment  for  grading 
and  paving  Scranton  avenue  and  other  streets 
in  the  village  of  Lake  Bluff,  and  tills  appeal 
Is  prosecuted  from  that  judgment 

The  ordinance  required  that  tliere  should 
be  a  roadbed  prepared;  that  It  should  be 
rolled  and  covered  with  a  layer  of  cobble- 
stones of  the  depth  of  nine  inches  at  the 
center  of  the  roadway  and  slope  to  the  sides, 
where  it  should  be  six  inches  deep,  and 
be  rolled  with  a  l(Vton  roller;  that  the 
cobblestones  should  be  uniform  in  quality  and 
as  near  cubical  in  form  as  possible,  and  bro- 
ken so  as  to  pass  through  a  ring  of  four  Inch- 
es internal  diameter,  all  the  larger  pieces,  as 
far  as  practicable,  to  be  placed  at  the  bottom 
of  the  layer;  timt  upon  this  was  to  be  pla> 
ced  a  layer  of  bonding  gravel,  which  should 
be  flooded  and  rolled,  and  upon  this  a  layer 
of  medium  size  cobble,  to  be  crushed  so  as  to 
pass  through  a  ring  of  three-fourths  of  an  Inch 
Internal  diameter,  to  be  of  the  depth  of  four 
inches  at  the  center  of  the  roadway  and 
sloping  to  three  inches  at  the  sides,  which 
was  to  be  rolled,  and  thereon  another  layer 
of  bonding  gravel  was  to  be  laid  in  such 
quantity  as,  when  flooded  and  rolled,  would 
fill  the  Interstices  of  the  stone.  The  road 
so  made  was  to  be  flooded  and  rolled  with  a 
10-ton  roller.  The  assessment  was  payable 
in  10  Installments.  There  is  no  objection  to 
the  formal  proof  or  any  of  the  proceedings 
bad  from  the  time  of  the  origin  of  the  im- 
provement to  the  time  of  the  hearing  in  the 
county  court 

Appellee  filed  tiiree  objections,  the  second 
and  third  of  which  only  were  urged  or  relied 
npon.  The  second  objection  was  that  the 
Improvement  was  not  completed  in  accord- 
ance with  the  ordinance,  and  the  third  ob- 
jection was  that  the  improvement  was  a 
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new  and  distinct  Improvement  from  the  one 
oantemplated  in  the  ordinance.  Over  the  ob- 
jections of  appellant  the  court  permitted  the 
appellee  to  testify  that  the  cot>bIestones  were 
not  over  half  crushed,  that  the  size  of  the 
stones  ran  from  the  sise  of  one's  fist  in  the 
first  layer  to  the  size  of  a  ben's  egg  In  the 
second  layer,  and  that  there  were  not  over 
half  of  the  stones  in  either  layer  that  were 
crushed.  The  witness  further  testified,  on 
cross-examination,  that  he  liad  said  in  open 
meetings  of  the  board  of  local  improvements 
that  he  could  not  find  any  fault  with  the  Im- 
provement Bud  he  concluded  by  saying:  "I 
haven't  found  any  fault  with  it  now."  The 
witness  testified  that  the  road  was  a  good, 
smooth,  hard  road,  and  looked  well,  but  that 
there  were  occasional  places  where  he  could 
kick  up  a  cobblestone  with  his  foot  A  wit- 
ness named  Lyon  had  testified  in  another 
case,  and  it  was  admitted  that  he  would 
testify  the  same  in  the  case  at  bar,  and  there 
are  objections  of  the  appellant  as  to  the  com- 
petency of  bis  testimony;  but  by  agreement 
that,  if  competent,  what  he  had  testified  to 
in  the  former  case  might  l>e  applied  in  the 
case  at  bar,  his  evidence  in  the  former  case 
was  read,  in  which  he  pointed  out  that  the 
work  had  not  proceeded  regularly,  and  that 
in  some  instances  the  contractor  had  not  rol- 
led the  cobblestones  until  he  had  put  on  the 
bonding  course,  and  that  many  of  the  cobble- 
stones were  not  crushed.  The  court  then 
viewed  the  premises,  reciting  in  his  ordfer 
that  it  was  done  by  agreement  of  parties, 
and  rendered  a  judgment  adverse  to  appel- 
lant 

We  have  many  times  held  that  on  an  ap- 
plication for  judgment  and  order  of  sale  the 
objection  that  tbe  work  was  not  completed 
according  to  the  contract  could  only  avail 
when  it  was  shown  that  the  improvemeat 
as  constructed  was  a  new  and  different  im- 
provement from  that  called  for  by  the  ordi- 
nance; that  a  mere  difference  in  the  quality 
of  the  material  or  a  deviation  in  the  work- 
manship did  not  amount  to  a  new  or  differ- 
ent Improvement  In  the  case  at  bar  appel- 
lee has  filed  no  brief  or  argument  and  there- 
fore makes  no  contention  about  it,  and  when 
the  evidence  is  looked  to  it  is  quite  apparent 
that  the  identical  Improvement  called  for  by 
the  ordinance  was  constructed,  and  that  what 
is  claimed  as  making  it  a  new  or  different 
improvement  is  a  variation  from  its  provi- 
sion as  to  the  size  of  the  cobblestones.  This 
last  matter  could  not  be  urged  or  should  not 
be  permitted  to  prevail  in  an  application  for 
a  judgment  and  order  of  sale.  Church  v. 
People,  174  111.  386,  61  N.  K  747;  People  v, 
Whidden,  191  111.  874,  61  N.  E.  133,  56  L.  K. 
A.  905;  City  of  Chicago  ▼.  Sherman,  212  UL 
498,  72  N.  E.  396. 

The  county  court  erred  in  its  judgment, 
and  it  is  accordingly  reversed,  and  the  cause 
remanded  for  further  proceedings  in  accord- 
ance with  this  opinion. 

Reversed  and  remanded. 
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THOMAS    T.    SOUTH    SIDE    ELEVATED 
R.   CO. 

<8i3preme  Court  of  Illinoi*.    Dec.  20,  1905.) 

COBPOBATIONB— ATTACKIHO  EllIBTi:NCrB--EMl- 
NINT  DOMAIH  —  COBPORATB  POWEB  —  Foa- 
FEITUB£. 

la  coodEmnadon  proceedings  bj  &  railroad 
company,  the  question  whether  it  has  forfeited 
its  grant  ot  corporate  power  by  failure  to  begin 
the  construction  of  llB  road  within  the  time  pre- 
Bcrilied  by  3  Starr  ft  C.  Ann.  St.  p.  3238,  c 
114,  i  26,  cannot  be  raised. 

[Ed.  Note. — For  caaea  in  point,  see  toL  12, 
C«ttt.  Die.  Corporations,  SS  241T,  2504] 

Appeal  from  Circuit  Court,  Cootc  County ; 
Tboraas  G.  Windes,  Judge. 

Petition  of  ttie  South  Side  Elevated  Rail- 
road Company  against  George  W.  Thonma 
to  condemn  land.  Judgment  for  petitioner, 
and  defendant  appeals.    Affirmed. 

George  W.  Thomas,  pro  se.  Francis  W. 
Walker  and  Edward  C.  Nlebols  (Noble  B. 
Jndah,  of  eounBel),  for  appellee. 

BOGGS,  J.  To  the  peOtlon  of  the  appellee 
company  for  a  Judgment  condemning  cer- 
tain real  estate  for  the  use  of  the  conipany. 
In  virtue  of  the  exercise  of  the  right  of  emi- 
nent domain  by  the  company,  the  appellant 
entered  hla  motion  to  dismiss  the  petition, 
on  the  alleged  ground  that  the  compnny  had 
not,  within  two  years  after  Its  articles  of 
Incorporation  had  been  filed  and  recorded, 
In  accordance  with  the  provlalona  of  aectlon 
2  of  chapter  114  (3  Starr  St.  C.  Ann.  St  p. 
3225),  begun  the  construction  of  Its  road,  nor 
bad  it  expended  thereon  25  per  cent,  of  the 
.imount  of  Its  capital  stock  within  five  years 
after  the  date  of  ita  organization,  as  required 
by  section  26,  par.  28,  of  aald  chapter  114. 
HUd  that  by  reason  of  aueb  alleged  failure 
to  comply  with  the  provisions  of  said  sec- 
don  26,  par.  28,  the  appellant  urged  that  the 
corporate  existence  and  the  power  of  the  ap- 
pellee company  to  exercise  tbe  right  of  emi- 
nent domain  bad  ceased.  The  motion  was 
overruled.  Tbe  rule  in  Illlnola  is  that, 
whether  the  alleged  failure  of  a  railroad 
company  to  proceed  to  the  construction  of 
its  railway,  In  complin  nee  with  said  section 
26,  shall  operate  to  defeat  the  grant  of  cor- 
porate power  can  only  be  determined  by  a 
direct  proceeding  Instituted  la  behalf  of  the 
Htate  (Chicago  &  E.  I.  R,  Co.  v.  Wright,  153 
111.  307,  38  N.  E.  1062;  Morrison  v.  Forman, 
177  111.  427,  53  N.  E.  73;  Illlnola  State  Trust 
Co.  T.  SL  Louis.  I.  M.  &.  S.  R.  Co..  208  111. 
410,  70  N.  E.  S5T),  and  cnnnot  be  raised  and 
urged  by  a  private  Individual.  The  motion 
to  dlamliiS  should  not  have  prevailed. 

The  Judgment    niust  be  a.wl  la  atUrined. 

Judgment  alTirnicd. 


(tit  m.  ETt.) 

WAKEFIELD  ▼.  VAN  TASSEU*. 
(Supreme  Court  of  Illinois,    Dec  20,   1905.> 

1.  EJECTUEKT  —   iMFBOVElttWTB — OCCtJFTIlla 

Claimaht'8  Act. 

Only  persons  evicted  from  land  for  wblcb 
tbey  can  sbow  a  plain,  clear,  and  connected 
record  title,  without  actual  notice  of  an  adversa 
record  title,  can  claim  the  benefit  of  the  occapy- 
lag  cljiimant'a  act  (2  Starr  &  C.  Ann.  St.  ISftS. 
pp.  l<J2i>-1620,  e.  45,  H  52-61),  providing  fof 
allowances  to  occupants  of  land  for  unpror*- 
ments  made  b;  them  In  certain  cases. 

2.  Same. 

Dnder  the  occupying  claimant's  act  (2  Starr 
A  C.  Ann.  St.  ISOG,  pp.  1C24-1626,  c  45,  M  43- 
48),  where  a  auccesafuj  plaintiff  In  ejecemeat 
files  a  suggestion  of  a  claim  for  mesne  profits, 
tlie  value  of  the  use  of  improrements  pUkcea 
on  the  premisea  by  defendant  cannot  be  al- 
lowed to  him,  and  defendant  may  set  off  any 
improTement  np  to  the  amount  of  plaintilTi 
claim;  but  If  plaintiff  does  not  claim  m«ms 
profits,  he  is  entitled  to  the  improvements 
placed  upon  the  land  by  defendant,  unless  the 
latter  can  bring  hlmseit  wittun  tb*  provisions 
ot  the  act 

3.  Same. 

Where  an  occupant  of  premises  plaeed  Im- 
provements thereon  with  full  knowledge  that 
the  title  depended  upon  a  condition  subsequent, 
for  breach  ot  which  the  estate  was  afterwards 
forfeit-ed,  he  could  not  recover  for  improve- 
ments made  by  him,  either  under  the  occupvint 
clniraant'B  act  (2  Starr  &  C.  Ann.  St.  ISOtl.  pp. 
](i24-l«2G,  e.  45,  SS  52-61)  or  under  ft  petiUoB 
in  the  nature  of  bill  In  equity. 

4.  Equitt  —  Maiimb  —  Necessitt  ot  Domo 
Equity— Application. 

Where  the  real  owner  of  a  tract  of  !*nd 
aeeka  the  aid  ot  equity  to  establish  bis  rigbt 
to  tbe  property  itself,  and  it  appears  that  the 
estate  has  been  Bubstantially  benefited  by  im- 
provementSj  be  wilt  be  required  to  make  com- 
pensation  for  such   Improvements. 

[Ed.  Note. — For  cases  In  point,  ie«  toL  M^ 
Cent.  Dig.  Equity,  ii  188-19Cf;i 

Appeal  from  Appellate  Oonrt,  Second 
Dlatrl(?t 

Action  hy  Robert  Van  Tasaell  against 
James  B.  Wakefield  and  another.  In  -wbicli 
William  Wakefield  was  substituted  aa  de- 
fendant and  petitioned  for  an  allowance 
for  linprovementa  under  the  occupying  clalta- 
ant'B  act  From  a  Judgment  of  the  Appe^ 
late  Court,  revetBlng  a  Judgment  granting 
the  prayer  of  the  petition,  defendant  appeala. 
AfSrmed. 

Barnes  &  Boulware  and  George  B.  Foster, 
for  appellant    Arthur  Keltbley,  for  appelleCL 

CARTWRIGIIT,  a  J.  The  appellee.  Hob- 
ert  Van  Tassel  I,  recovered  a  Judgment  In 
an  action  of  ejectment  against  James  E, 
Wakefield  and  Adam  J.  Best  for  tbe  poa. 
ses.slon  of  four  lots  In  the  town  ot  Prlnce- 
ville,  In  the  county  of  Peoria,  and  the  Judg- 
ment was  affirmed  by  this  court.  WakeiSeld 
V.  Van  Tassell,  202  111.  41,  66  N.  E.  83a 
r,5  L.  R.  A.  511,  95  Am.  St.  Rep.  207.  A 
writ  of  possession  was  issued,  and  tbe  plain- 
tiff was  put  in  possession  of  the  property, 
after  which  the  cause  was  redocketed  in  tlie 
circuit   court,    and   tlis   appellant   .WUUan 
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Wakefield,  vrho  had  acquired  the  rights  of 
the  original  defendants,  was  substituted  as 
defendant.  On  his  motion  the  court  appoint- 
ed seven  commissioners  to  assess  the  valne 
of  all  such  lasting  and  valuable  improve- 
ments as  had  been  placed  on  the  property 
prior  to  the  receipt  of  notice  of  the  plain- 
tiff's claim  of  title,  in  pursuance  of  the 
occupying  claimant's  law,  which  is  now 
sections  52  to  61  of  chapt«  45  of  the  Re- 
vised Statutes.  2  Starr  &  O.  Ann.  St  1886, 
pp.  1626-1629.  The  commissioners  valued 
the  Improvements  at  |5,755,  but  on  a  hear- 
ing of  exceptions  to  the  report  the  court 
decided  that  the  claim  of  defendant  did  not 
come  within  the  provisions  of  the  occupy- 
ing claimant's  law.  The  appellant  then  filed 
a  petition  in  the  nature  of  a  bill  In  equity, 
setting  up  that  his  claim  to  the  Improve- 
ments was  of  an  equitable  nature,  and 
praying  for  an  order  to  go  upon  the  premises 
and  remove  the  Improvements  unless  the 
plaintiff  should  elect  to  pay  the  sum  of 
$5,755  therefor.  The  plaintiff  was  ruled  to 
answer  the  petition  Instanter,  and  upon  a 
failure  to  answer  was  defaulted.  The  court 
thereupon  entered  an  order  or  decree  find- 
ing that  the  defendant  was  the  equitable 
owner  of  the  Improvements,  and  ordering 
that  plalntitr  should  have  an  option  to  pay 
$5,755  for  the  Improvements  within  10  days, 
or  to  elect  to  do  so  and  give  bond,  with 
security,  for  payment  within  one  year,  with 
interest  at  5  per  cent.,  and  that,  in  default 
of  such  payment  or  election  and  giving  a 
bond,  defendant  should  have  the  right  to 
enter  upon  the  premises  and  remove  the 
improvements.  From  that  order  plaintiff 
prosecuted  an  appeal  to  this  court,  which 
was  dismissed  for  want  of  Jurisdiction. 
Van  Tassell  v.  Wakefield,  214  111.  205,  73 
N,  B.  840.  A  more  complete  statement  of 
the  facts  will  be  found  in  the  opinion  then 
delivered.  Appellee  sued  out  a  writ  of  er- 
ror from  the  Appellate  Court  for  the  Second 
District,  and  that  court  reversed  the  order. 
From  the  Judgment  of  the  Appellate  Ourt 
this  appeal  was  prosecuted. 

It  Is  contended  that  the  court  erred  In 
sustaining  plalntifTs  exceptions  to  the  com- 
missioners' report  made  and  filed  under  the 
occupying  claimants  law.  All  that  Is  said 
111  the  argument  on  that  question  is  that 
there  is  an  inconsistency  between  the  de- 
cision of  the  court  upon  the  commissioners' 
report  and  the  final  order  granting  sub- 
stantially the  same  relief  as  is  given  by  the 
occupying  claimant's  law.  It  Is  true  that 
there  is  such  an  Inconsistency,  but  it  does 
not  follow  that  the  first  decision  sustain- 
ing the  exceptions  was  wrong.  We  are  of 
the  opinion  that  it  was  rignt  The  provi- 
sions of  the  occupying  claimant's  law  apply 
only  to  one  who  may  be  evicted  from  land 
for  which  he  can  show  a  plain,  clear,  and 
connected  title  in  law  or  equity,  deduced 


from  the  record  of  some  pnbllc  office,  with- 
out actual  notice  of  an  adverse  title  in  like 
manner  derived  from  record.  On  that  sub- 
ject the  court  said,  in  the  case  of  Ross  v. 
Irving,  14  III.  171:  "It  will  be  observed 
that  the  statute  Is  of  an  equitable  character; 
that  it  does  not  provide  for  compensating 
the  occupant  in  any  and  all  cases  for  the 
improvements  which  he  may  have  made 
upon  the  land  of  another,  but  only  in  cases 
where  he  entered  peaceably  on  the  land, 
having  a  clesur,  connected  title  of  his  own, 
and  made  the  Improvements  before  receiv- 
ing notice  of  the  title  of  his  adversary." 
Defendant's  title  was  a  fee  simple  upon  a 
condition  subsequent,  which  was  annexed  to 
the  estate  In  the  conveyance  by  plaintiff 
to  Adam  J.  Best  Defendant  had  full  no- 
tice of  the  condition,  and  the  estate  was 
forfeited  for  a  breach  of  it  He  did  not 
have  the  title  specified  in  the  statute,  and 
the  court  did  not  err  in  sustaining  the 
exceptions. 

Although  the  defendant  did  not  bring 
himself  within  the  terms  and  conditions  of 
the  occupying  claimant's  law,  the  court,  by 
its  order  or  decree,  found  that  he  was  the 
equitable  owner  of  the  improvements,  and 
gave  lilm  leave  to  remove  them  unless  the 
plaintiff  should  pay  $5,755  within  10  days 
or  elect  to  pay  the  same  and  give  bond, 
with  security,  for  such  payment;  and  in 
so  doing  the  court  erred.  If  that  could  ije 
done  the  statute  would  be  entirely  super- 
fluous, and  it  would  make  no  difference 
whether  a  defendant  in  ejectment  came 
within  the  rule  prescribed  by  the  Legisla- 
ture or  not  Where  there  Is  a  recovery 
In  an  action  at  law,  the  whole  subject  la 
governed  by  the  statute.  If  a  successful 
plaintiff  chooses  to  file  a  suggestion  of  a 
claim  for  mesne  profits,  the  value  of  the 
use  of  improvements  placed  on  the  premises 
by  the  defendant  cannot  be  allowed  to  him, 
and  the  defendant  may  set  off  any  improve- 
ments up  to  the  amount  of  plaintiff's  claim. 
Rev.  St  c.  45,  §{  43-18;  2  Starr  &  O.  Ann. 
St  1896,  pp.  1624-1626.  In  such  a  case  the 
Improvements  are  only  available  as  a  set- 
off against  the  claim  for  mesne  profits.  It 
is  true  that  if  the  real  owner  of  land  seeks 
the  aid  of  a  court  of  equity  to  establish  his 
title  or  to  recover  land,  he  may  be  required 
to  do  equity  by  compensating  the  occupant 
for  Improvements  to  the  extent  that  they 
have  enhanced  the  value  of  the  property, 
if  the  improvements  have  been  put  on  the 
property  in  good  faith  and  through  inno- 
cent mistake.  3  Pomeroy's  Eq.  {  1241. 
What  was  said  in  the  case  of  Cable  v.  Ellis, 
120  111.  136,  11  N.  E.  188,  on  the  subject  of 
an  allowance  to  a  bona  fide  purchaser  or 
owner  for  value  in  a  court  of  equity  is  to 
be  understood  in  that  sense.  That  was  a 
suit  In  equity,  and  the  true  rule  was  ac- 
curately stated  in  Lagger  v.  Mutual  Unlou 
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Loan  AsB'n,  146  III.  283,  33  N.  E.  946,  where 
It  was  Bald  tbat  If  the  real  owner  seeks  tbe 
aid  of  equity  to  eatablisb  his  right  to  the 
property  itself,  and  it  appears  that  the  es- 
tate has  been  substantially  benefited  by  tbe 
improvement,  be  will  be  required  to  make 
compensation,  for  tbe  reason  that  he  who 
seeks  eqnlty  most  do  equity.  Where  the 
owner  recovers  his  land  In  an  action  at 
law,  a  defendant  can  only  be  allowed  for 
Improvements  by  bringing  himself  within 
tbe  terms  of  the  statute,  which  was  regard- 
ed In  Boss  V.  Irving,  supra,  as  covering  the 
entire  subject  and  establishing  a  definite 
rule.  The  court  said  that.  Independent  of 
any  statute,  the  application  of  equitable 
principles  to  cases  provided  for  by  the  stat- 
ute would  require  an  allowance  tot  im- 
provements, and  that  "the  statutory  remedy 
affords  relief  for  the  same  thing  according 
to  a  rule  prescribed  by  legislative,  instead 
of  Jndlclal,  power."  If  the  matter  were 
not  regulated  by  statute,  a  court  of  equity 
would  not,  under  the  circumstances  of  this 
case,  have  given  relief  to  the  defendant  on 
Ills  petition  when  evicted  in  an  action  at 
law.  The  parties  who  placed  the  Improve- 
ments upon  the  premises,  and  the  defend- 
ant, bad  notice  of  the  nature  of  the  title 
and  the  condition  upon  which  it  was  grant- 
ed, and  in  such  a  case  the  one  making  tbe 
improvements  would  have  no  claim  upon 
a  court  of  equity  to  be  reimbursed. 

The  Judgment  of  the  Appellate  Court, 
reversing  the  order  of  the  circuit  court,  is 
correct,  and  is  afllrmed. 

Judgment  affirmed. 


(218  111.  S80) 

HATHAWAY   et    al.   v.    MERCHANTS' 

LOAN   &  TRUST    CO. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

EXECUTOBS      AND      ADMINISTKATOBS  —  CLAIUS 

Against  Estate. 

Administration  Act  (Laws  18T1-72,  p.  94), 
I  70,  as  amended  by  Laws  1903,  p.  3,  Bxing  the 
time  for  filing  claims  against  an  estate,  is  not 
retroactive,  so  as  to  reduce  the  time  for  filing 
claims  against  an  estate  on  which  letters  testa- 
mentary were  granted  before  the  act  took 
effect. 

[Ed.  Note. — For  cases  in  point,  see  .vol.  22, 
Cent.  Dig.  Ezecntors  and  Administrators,  { 
767.] 

Error  to  Appellate  Court,  First  District 
In  the  matter  of  the  estate  of  Charles 
A.  Morrill.  From  an  order  allowing  the 
claim  of  the  Merchants'  Loan  &  Trust  Com- 
pany, which  allowance  was  affirmed  by  the 
Appellate  Ck>urt,  Charles  Hathaway  and 
others  bring  error.    Affirmed. 

On  December  81,  1902,  Charles  A.  Morrill 
died  testate.  On  January  13,  1903,  letters 
testamentary  were  Issued  by  the  probate 
court  of  Cook  county  to  the  Merchants'  Loan 
&  Trust  Company,  the  defendant  In  error, 
being  the  executor  named  in  the  will.  The 
March  term,  1903,  of  the  probate  court  of 
Cook   county    was   selected   as  adjustment 


term  for  all  claims  against  tbe  estate.  Tbe 
claim  of  Charles  Hathaway  &  Co.,  plaintiffs 
In  error,  in  the  sum  of  $38,788,  was  allowed 
on  June  25,  1903.  On  May  15,  1903.  an 
amendment  to  section  70  of  chapter  3  of 
Hurd's  Revised  Statutes  was  passed  by  the 
Legislature,  which  went  into  effect  on  July 
1,  1903  (Laws  1903,  p.  3),  and  required  all 
claims  against  estates  to  be  filed  within  one 
year  from  the  date  of  the  issue  of  letters 
testamentary,  instead  of  within  two  years, 
as  fomierly  required.  On  May  2,  1904,  the 
defendant  In  error  filed  its  claim  in  tbe 
probate  court  against  the  estate  of  Morrill, 
based  upon  eight  notes,  and  on  July  26,  1004, 
the  claim  was  allowed  in  the  sum  of  $41,- 
065.77  of  the  seventh  class.  Plaintiffs  in 
error  appealed  from  this  judgment  to  the 
circuit  court,  and  on  August  26,  1904,  upon 
a  hearing  before  the  court  without  a  Jury, 
the  claim  was  allowed  for  the  sum  of  $42,- 
088.83.  It  was  contended  by  the  plaintiffs 
In  error  that  the  claim  should  not  have  been 
allowed,  because  it  was  not  filed  in  the 
probate  court  within  one  year  from  the 
granting  of  letters  testamentary.  This  con- 
tention was  presented  to  the  circuit  court 
by  three  propositions  of  law,  all  of  which 
were  refused.  From  the  Judgment  of  the 
circuit  court  an  appeal  was  prosecuted  to 
tbe  Appellate  Court  for  the  First  District, 
where  the  Judgment  was  affirmed,  and  the 
case  is  brought  to  this  court  by  writ  of  error. 

Merrick  &  Ramsay  and  Millard  ft  Hale^ 
for  plaintiffs  in  error.  McCuIloch-ft  HcCol- 
loch,  for  defendant  in  error. 

WILKIN,  J.  (after  stating  the  facts). 
The  sole  question  is  whether  the  cUim  of 
plaintiffs  In  error  Is  barred  by  the  amend- 
ment of  May  15,  1003,  it  not  having  beoi 
filed  within  one  year  from  the  date  of  the 
issue  of  letters  testamentary,  or  whether  the 
statute  which  existed  prior  to  the  amend- 
ment was  In  force  as  to  such  claims,  en- 
titling the  claimant  to  two  years  from  the 
date  of  the  issue  of  letters  in  which  tofileita 
claim.  On  April  11,  1003,  the  Legislature 
amended  section  7  of  chapter  14S,  entitled 
"WUIs"  (Laws  1903,  p.  855),  reducing  the 
time  from  two  years  to  one  year  within 
which  a  bin  could  be  filed  to  contest  a  wllL 
In  the  case  of  Sharp  v.  Sharp,  213  IlL  332. 
72  N.  E.  1058,  we  held  that  this  amendment 
applied  to  all  bills  filed  after  the  act  took 
effect,  notwithstanding  the  wills  contested 
were  probated  before  that  time.  It  is  in- 
sisted by  plaintiffs  In  error  that  the  two  acts 
are  in  pari  materia  and  will  be  constmed 
alike,  and  that,  as  we  held  tbat  the  amend- 
ment to  the  statute  of  wills  applied  to  all 
bills  filed  after  its  enactment  we  should  also 
hold  that  the  amendment  to  section  70  of 
chapter  8  (Laws  lfi03,  p.  8)  applied  to  all 
claims  filed  after  its  enactment,  and  hence 
the  claim  of  defendant  In  error  should  be 
held  barred. 

There  Is  a  material  distinction  between 
a  statute  conferring  Jurisdiction  and  fixins 
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a  time  wltbln  wblcb  It  may  be  exercised, 
and  a  statute  of  limitations.  A  court  ot 
equity  bas  no  power  to  entertain  a  bill  to 
set  aside  a  will  Ind^endently  of  statutory 
enactment  conferring .  sucb  Jurisdiction. 
Wben  Jurisdiction  is  thus  conferred,  it  can 
only  be  exercised  In  the  manner  and  under 
tbe  limitations  pre6crll>ed  by  the  statute. 
The  time  within  which  a  bill  may  be  filed 
under  the  statute  by  any  i>er8on  interested 
Is  not  a  limitation  law,  and  the  statute  In 
force  at  the  time  of  the  filing  of  tbe  bill  is 
the  statute  conferring  Jurisdiction,  and  must 
govern.  Spauldiog  v.  White,  173  111.  127, 
60  N.  E.  224;  Sharp  t.  Sharp,  supra.  We  have 
held  in  many  cases  that  section  70  of  chapter 
3  is  not  a  statute  conferring  Jurisdiction, 
but  is  a  statute  of  limitations,  governed  by 
tbe  laws  and  rules  applicable  to  such  stat- 
ntes.  Eaird  t.  Chapman,  120  111.  637,  12  N. 
B.  73;  Eoberts  v.  Flatt,  142  lU.  486,  82  N. 
B.  484;  Snydacker  t.  Swan  Land  Co.,  154 
lU.  220,  40  N.  E.  4,66.  While  it  is  undoubted- 
ly within  the  power  of  the  Ijegislature  to  pass 
a  statute  of  limitations  or  to  change  the  pe- 
riod of  limitation  previously  fixed  and  to  make 
Bucb  statute  or  changes  applicable  to  existing 
causes  of  action,  yet  such  a  statute  is  not  to 
be  readily  construed  as  having  a  retroactive 
effect,  but  Is  generally  deemed  to  apply,  mere- 
ly to  causes  of  action  arising  subsequent 
to  Its  enactment,  and  the  presumption  is 
against  any  intent  on  the  part  of  the  Legis- 
lature to  make  the  statute  retroactive. .  18 
Am.  ft  Bng.  Bncy.  of  Law  (2d  Ed.)  p.  174; 
Bobertson  v.  Wheeler,  162  III.  566,  44  N.  E. 
870;  Spauldlng  v.  White,  supra.  The  statute 
will  only  be  given  a  retroactive  effect  when  it 
was  clearly  the  intention  of  the  Legislature 
tliat  it  should  so  operate.  Fisher  v.  Green, 
142  111.  80,  31  N.  B.  172.  And  even  where 
this  intention  clearly  appears,  it  will  not  be 
given  effect,  if  to  do  so  would  render  It  un- 
reasonable or  unjust  If  a  reasonable  time 
Is  given  for  bringing  a  suit  or  filing  claims 
after  the  amendment  takes  effect,  it  may 
be  valid  and  binding.  Ryhiner  v.  Frank, 
105  111.  326;  19  Am.  ft  Eng.  Bncy.  of  Law 
(2d  Ed.)  168,  169;  Walker  v.  People,  202  111. 
34,  66  N.  E.  827,  quoting  from  Wood  on 
Limitation  of  Actions,  p.  28,  by  mistake 
printed  as  "Thompson  on  Limitation  of 
Actions.'.'  Prior  to  the  death  of  Morrill  the 
defendant  in  error  had  a  right  of  action 
against  Mm  upon  the  cjgbt  notes  held  by  It, 
but  upon  his  death  tbe  right  became  fixed 
and  vested.  Subject  to  certain  conditions 
the  defendant  in  error  acquired  a  rigbt  to 
share  in  his  estate  together  with  bis  heirs. 
One  of  these  conditions  was  that  it  should 
file  Its  claim  in  the  probate  court  within  two 
years  from  the  date  of  tbe  issue  of  tbe  letters 
testamentary,  which  were  issued  on  January 
13,  1903.  Under  the  act  then  in  force  tbis 
claim  might  have  been  filed  up  until  January 
18,  1905.  On  July  1,  1903,  by  amendment, 
the  time  was  cut  down  to  one  year,  or  until 


January  13,  1904.  The  claim  was  filed  May 
2,  1904.  The  presumption  is  that  the  Legis- 
lature did  not  Intend  this  law  to  be  retro- 
active unless  the  contrary,  clearly  appears. 
There  is  nothing  in  the  amendment  to  in- 
dicate sucb  an  intention  on  the  part  of  the 
Legislature,  and  therefore  the  presumption 
must  prevail  that  it  was  not  to  be  retroactive. 

The  plaintiffs  in  error  contend  that,  as 
there  were  about  8  months  after  the  act  was 
approved  and  6  months  and  13  days  after  It 
took  effect  within  which  the  defendant  In  er- 
ror could  have  filed  Its  claim,  this  was  a 
reasonable  time,  and  that  the  new  limitation 
should  prevail.  The  act  must  be  applied 
generally  to  all  claims  and  to  all  estates.  A 
single  claim  or  a  single  estate  cannot  be 
pointed  out  in  which  the  act  applies,  and 
tbcn  say  it  does  not  apply  to  auy  other  claim 
or  to  any  other  estat&  If  an  estate  had 
been  pending  for  more  than  one  year  at  the 
time  the  amendment  went  Into  effect,  then 
all  outstanding  claims  which  had  p^t  been 
filed  in  the  probate  court  would  be  entirely 
cut  off,  as  far  as  the  statute  is  concerned, 
without  any  opportunity  to  recover  against 
the  estate  unless  an  equitable  rule  was  ap- 
plied. If  an  estate  had  been  pending  less 
than  a  year  at  the  time  tbe  amendment  went 
into  effect,  then  the  time  within  which  claims  ^ 
might  be  filed  would  be  cut  down  all  tbe 
way  from  one  day  to  one  year.  Applying  the 
rule  of  uniformity  to  tbis  amendment,  we 
cannot  say  that  a  reasonable  time  was  left 
creditors  in  which  to  file  claims,  or  that  it 
was  the  intention  of  the  Legislature  that  the 
amendment  should  be  retroactive.  The 
views  above  expressed  are  in  conformity 
with  the  decisions  of  the  courts  of  last 
resort  in  other  Jurisdictions  holding  that 
similar  amendments  are  not  retros,ctive. 
King  V.  Tirrell,  68  Mass.  331;  Hlldreth  v. 
Marshall,  73  Mass.  167;  West  Feliciana  RaU- 
way  Co.  V.  Stackett,  21  Miss.  396.  Section 
4  of  chapter  131  (Kurd's  Rev.  St  1903.  p. 
1800)  provides  that  no  law  shall  be  construed 
to  repeal  a  former  law,  whether  such  former 
law  is  expressly  repealed  or  not  as  to  any 
right  accruing  or  claim  arising  under  the 
former  law,  or  in  any  way  whatever  to  af- 
fect any  rigbt  accrued  or  claim  arising  before 
the  new  law  took  effect  ete.  The  right  of 
defendant  in  error,  as  a  creditor  of  Morrill, 
to  exhibit  its  claim  against  bis  estate,  ac- 
crued when  the  letters  testamentary  were 
issued,  and  therefore  was  a  right  accruing 
under  tbe  law  in  effect  at  tbe  time  tbe  letters 
were  issued.  Section  4  in  express  terms 
provides  that  no  new  law  shall  be  con- 
strued to  affect  any  rigbt  accruing  or  claim 
arising  under  the  former  law.  Construing 
these  two  acts  together,  tbe  amendment,  if 
retroactive,  would  be  in  conflict  with  tbe 
provisions  of  section  4. 

We  find  no  reversible  error,  and  tbe  Judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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BOHRHOr  T.  SCHMIDT  et  bL 
(Supreme  Court  of  lUinois.    Dec.  20,  1905.) 

1.  MOBTOAaEB  —  FOBXCLOBUBK  —  StrFFICIENCT 
or  EVIOENCB. 

A  bill  for  the  foreclosure  of  a  trust  deed 
alleged  the  existence  of  the  indebtedness,  the 
making  of  the  trust  deed,  which  conveyed  a 
fee-simple  title,  and  that  the  title  passed  by 
mesne  conveyances  to  defendant.  Defendant 
answered,  admitting  that  he  was  the  owner  of 
the  premises  at  the  time  the  bill  was  filed  and 
was  occupying  the  same.  Complainant  Intro- 
duced the  trust  deed,  convening  a  fee-simple 
title  in  the  premises,  in  evidence,  and  made 
mroof  of  a  default  in  the  conditions  of  the  deed. 
Defendant  offered  no  evidence  in  rebuttal. 
Held,  that  -  a  decree  of  foreclosure  was  war- 
ranted. 

2.  Appeai.  — Resbbvai^on   of  Exceptions— 
ttECEssiTT  OF  Objections. 

Where  exhibits  introduced  in  evidence  were 
withdrawn,  to  the  injury  of  defendant,  he 
should  have  made  his  objections,  demanded  a 
ruling  thereon,  and  preserved  proper  excep- 
tions; and,  failing  so  to  do,  he  could  not,  on 
appeal,  take  advantage  of  any  error  in  with- 
drawing ithe  exhibits. 

3.'  mobtqaoes  —  foskclobubb  —  soucitob's 
Fees. 

Where  a  trust  deed  provides  for  a  solic- 
itor's fee  of  $200  on  foreclosure,  and  there  is 
evidence  that  the  fee  is  reasonable  and  no  evi- 
dence to  the  contrary,  such  fee  may  be  properly 
allowed. 

[Bid.  Note. — ^For  cases  in  point,  see  toL  85, 
Cfent.  Dig.  Mortgages,  §{  1669-1675.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by. Henry  J.  Schmidt  against  Julius 
J.  Rohrhof  and  others.  From  a  decree  of 
the  Appellate  Court,  affirming  a  decree  in 
favor  of  complainant,  defendant  Rohrbof 
appeals.    Afiirmed. 

Harrison  D.  Paul,  for  appellant.  George 
W.  Barker,  for  appellees. 

WILKIN,  J.  On  May  28,  1903,  appellee 
Henry  J.  Schmidt  filed  his  bill  in  the  supe- 
rior court  of  Cook  county  against  appellant, 
Julius  J.  Bohrbof,  and  others,  to  foreclose 
a  certain  trust  deed  executed  on  March  31, 
1897,  by  Robert  Grosser  and  Maria  Grosser, 
his  wife,  to  John  0.  Ahrensfeldt,  as  trustee; 
to  secure  the  payment  of  $2,500.  After 
several  amendments  had  been  made  to  the 
bill,  and  upon  answer  being  filed  by  Rohrhof, 
the  cause  was  referred  to  the  master  to  take 
the  evidence  and  report  the  same,  together 
with  his  conclusions  of  law  and  fact  The 
master's  report  recommended  a  decree  in 
accordance  with  the  prayer  of  the  bill.  ON 
jectloAs  were  filed  to  the  report,  which  -were 
overruled,  and  they  were  renewed  as  excep- 
tions in  the  superior  court  The  exceptions 
were  oTerruled,  and  a  decree  of  foreclosure 
Altered.  An  appeal  was  perfected  to  the 
Appellate  :Court  where  the  decree  Was  af- 
firmed, and  a  further  appeal  has  been  prose- 
cuted to  this  court. 

Appellant  became  the  owner  of  the  real 
estate  in  controversy  by  mesne  conveyances 
from  Robert  and  Maria  Grosser,  the  gran- 
tors in  the  original  trust  deed.    It  is  first 


insisted  that  the  bill  does  not  allege,  nor  the 
proof  show,  that  Robert  and  Maria  Grossn: 
were  the  owners  in  fee  simple  of  the  proper- 
ty at  the  time  they  executed  the  trust  deed, 
or  that  they  had  any  right  to  make  the  in- 
cumbrance, or  that  appellant  acquired  any 
title  or  interest  from  them,  or  that  the  title 
of  appellant  was  not  acquired  from  an  en- 
tirely different  and  superior  source,  so  as  to 
render  it  prior  to  the  trust  deed.  The  bill 
alleges  that  on  March  31,  1897,  Robert  and 
Maria  Grosser,  being  indebted  in  the  sum  of 
$2,500,  executed  their  notes  for  the  same; 
that  to  secure  the  payment  of  these  notes 
they  executed  a  deed  of  trust  to  John  C. 
Ahrensfeldt  conveying  to  him  In  fee  simple 
the  real  estate  in  controversy;  that  on  De- 
cember 31,  1899,  Robert  and  Maria  Grosser, 
by  a  warranty  deed,  conveyed  their  interest 
Ini  the  premises  to  Ulysses  B.  Kellogg;  that 
by  mesne  conveyance  the  title  finally  vested 
in  the  appellant  Julius  Rohrhof,  who  was 
the  owner  at  the  time  the  bill  was  filed.  The 
answer  of  Rohrhof  admits  he  .was  the  own- 
er of  the  premises  at  the  time  the  bill  was 
filed  and  was  occupying  the  same  as  bis 
homestead.  Upon  the  hearing  before  the 
master  th4  trust  deed,  duly  acknowledged 
by  the  grantors,-  was  offered  in  evidence, 
convoying  and  warranting  the  fee-simple  title 
in  the  premises.  Proof  was  made  of  the 
default  of  the  conditions  In  the  trust  deed. 
Those  allegations  of  the  bill  the  admission 
of  the  answer,  and  the  proof  offered  were 
sufficient  to  make  out  a  prima  facie  case  in 
favor  of  appellees.  Appellant  offered  no 
proof  in  rebuttal  of  appellees'  i»:ima  facie 
case.  If  the  bill  had  simply  alleged  title 
In  appelant  the  nature  of  which  was  un- 
known to  the  complainant  but  which  was 
sulMequent  to  appellees'  rights,  it  would 
have  beelj  sufllcient  and  would  have  render- 
ed it  necessary  for  appellant  to  set  forth 
tbe  nature  and  character  of  his  interest  and 
prove  the  same;  and,  If  he  failed  to  do  so, 
his  claim  would  have  been  barred.  Kehm 
V.  Mott  187  111.  519,  58  N.  B.  467. 

It  is  next  Insisted  that  the  exhibits  offered 
In  evidence  before  the  master  were  with- 
drawn from  the  flies,  and  the  court  had  no 
tight  to  enter  a  decree  upon  the  master's  re- 
port without  the  original  exhibits,  upon 
which  the  finding  was  based,  being  on  record. 
We  have  diligently  searched  the  record  for 
any  proof  of  this  contention  and  fall  to  find 
It  In  the  ninth  finding  of  the  master's  re- 
port he  recommends  that  complainant's  s<dic- 
itor  have  leave  to  withdraw  all  exhibits; 
but  there  Is  nothing  in  the  record  to  show 
that  that  recommendation  was  allowed  by 
the  court  or  acted  upon  by  complainant's 
solicitor.  We  have  also  been  unable  to  find 
any  objection  made  by  appellant  to  such 
action  of  complainant's  solicitor,  even  If  he 
did  withdraw  the  exhibits.  It  certainly  will 
not  be  contended  that  appellant  could  be  per- 
mitted to  sit  by  and  see  the  court  do  tbinin 
which  he  claims  to  be  injurious  to  him  and 
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make  no  objection,  and  then,  upon  appeal, 
assign  tbese  same  acts  as  error  and  have  tho 
decree  reversed  on  that  ground.  If  the  ex- 
hibits were  In  fact  -withdrawn,  and  appellant 
was  injured  thereby,  h6  should  have  made 
his  objections  known  to  th4  conrt,  demanded 
a  ruling,  and  preserved  proper  exceptions 
thereto.  He  would  then  have  been  entitled 
to  take  advantage  on  appeal  of  sncb  error, 
but  not  otherwise. 

It  is  finally  insisted  that  the  solicitor's  fee 
of  $200  allowed  was  $50  in  excess  of  the 
usual  and  reasonable  fee.  The  trust  deed 
provided  for  a  solicitor's  fee  of  $200.  Evi- 
dence was  offered  to  show  that  that  was  a 
reasonable  fee,  and  no  evidence  was  offered 
to  show  that  It  was  not 

We  find  no  reversible  error,  and  the  de- 
cree of  the  Appellate  Oonrt  will  be  affirmed. 

Decree  affirmed. 


(ZU  111.  688) 

PEOPIiB   ex  rel.   TALBOT  r.  KANKAKEE 

&  8.  W.  RT.   CO. 

(Supreme  Court  of  Illinois.    Dec.  20,  1906.) 

1.  Mdmoipal    Gobporations  —  Tax    Lbvt 
Obdinance— Filing  . 

Under  Kurd's  Rev.  St.  1903,  p.  303,  art  8, 
{  1,  providing  that  a  certified  copy  of  a  tax  levy 
ordinance  of  a  city  or  village  must  be  filed 
with  the  county  clerk,  it  is  insufficient  to  fila 
the  original  ordinance. 

2.  Same— AtrrHBNTioATioi*. 

On  application  for  judgment  of  sale  for 
taxes,  error  in  filing  the  original  tax  levy 
ordinance,  instead  of  a  certified  copy  thereof, 
cannot  be  cured  by  allowing  a  certificate  of 
authentication  to  be  attached  to  the  ordinance. 
S.  Same— JcDQMENT  or  Saxe— Ojxctions. 

On  application  for  Judgment  of  sale  an 
objection  that  the  purported  tax  levy  ordinance 
was  not  certified  by  the  county  clerk  is  broad- 
enough  to  allow  the  point  to  be  raised  that  it 
was  not  a  certified  copy  of  the  tax  levy  ordi- 
nance. 

4.  Towns  —  Taxation  —  Pbocedubb  undeb 
Road  and  Bbidoe  Act. 

Under  Road  ft  Bridge  Act  (Hurd's  Rev. 
St  1903,  c.  121)  i  119,  in  townships  having 
the  labor  system  for  road  and  bridge  taxes, 
the  original  certificate  signed  by  the  highway 
commissioners  must  be  nled  with  the  county 
clerk,  while  under  section  16  of  the  act  in 
townships  under  the  cash  system  the  certificate 
is  to  be  delivered  to  the  town  clerk,  who  shall 
certify  the  items  of  levy  to  the  coanty  derk 
to  be  extended  as  other  taxes. 

5.  Same— SxTFTiciE NOT  of  Cebtificate. 

A  certificate  of  highway  commissioners, 
showing  a  levy  of  40  cents  on  the  $100  for 
roads  and  briages,  without  stating  the  amount 
required  for  each  purpose  or  the  total  amount 
of  taxes  required,  is  sufficient 

Appeal  from  Livingston  County  Court; 
C  F.  H.  Carrithers,  Judge. 

Action  by  the  people,  on  the  relation  of 
TViU  L.  Talbot  county  treasurer,  against  the 
Kankakee  ft  Southwestern  Railway  Company. 
Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Affirmed. 

R.  S.  Mcllduff,  for  appellant  0.  C.  ft  L.  F. 
Strawn  (John  Q,  Drennan,  of  counsel),  for 
appellee. 


RICKS,  J.  The  county  conrt  of  Livingston 
county  denied  judgment  and  order  of  sale  in 
favor  of  appellant  and  against  appellee  for 
the  village  taxes  of  the  village  of  CuUom 
and  the  road  and  bridge  taxes  for  Rooks 
Creek  township,  both  in  said  county,  for  the 
year  1904,  and  this  appeal  is  prosecuted  from 
that  judgment 

The  objection  urged  against  the  said  vil- 
lage tEix  by  the  appellee  is  that  it  was  "ex- 
tended from  a  paper  purporting  to  be  a  levy 
ordinance  by  the  Tillage,  but  not  certified 
to  by  the  village  clerk,  and  the  amounts 
levied  for  each  purpose  are  not  definitely 
stated."  The  record  discloses  that  in  com- 
pliance with  the  statute  the  village  board 
passed  its  appropriation  ordinance  in  apt 
time,  and  also  passed  an  ordinance  for  the 
levy  of  the  village  taxes  by  proper  vote  and 
in  apt  time.  There  was  filed  with  the  county 
clerk  on  September  21,  1904,  a  writing  which 
on  its  face  purported  to  be  the  levy  ordinance, 
but  it  was  not  authenticated  by  the  certificate 
of  the  village  clerk.  At  the  hearing,  on  mo- 
tion of  appellant  the  supposed  levy  ordinance 
was  amended  by  allowing  the  village  clerk 
to  attach  to  it  a  certificate  of  authentication. 
His  certificate  states  "that  the  annexed'  ordi- 
nance, entitled  'Annual  Appropriation  Ordi- 
nance.' for  the  levy  and  collection  of  taxes 
for  the  fiscal  year  A.  D.  1904,  signed  'E.  D. 
Brady,  President  pro  tern.,'  and  attested  m> 
der  the  seal  of  said  village  by  me  as  village 
clerk,  was  duly  passed  at  an  adjourned  meet- 
ing of  the  president  and  board  of  trustees  of 
the  village  of  Cnllom,"  etc.  It  seems  that 
the  levy  ordinance  has  the  heading  "Annual 
Appropriation  Ordinance,"  but  it  is  readily 
seen  from  Its  terms  and  provisions  that  It 
was  in  fact  a  levy  ordinance.  The  paper 
filed  with  the  county  clerk,  if  it  purports  to 
be  anything,  upon  its  face  purports  to  be  the 
original  ordinance,  as  the  word  "Copy"  no- 
where appears  upon  it  nor  does  the  village 
clerk  certify,  when  leave  Is  granted  to  amend, 
that  the.  Instrument  is  a  copy  of  the  orlgrinal 
ordinance.  Section  1  of  article  8  of  the  «ct 
for  the  Incorporation  of  cities  and  villages 
requires  that  they  shall  ascertain  annually, 
on  or  before  the  third  Tuesday  In  September 
in  each  year,  the  amount  of  appropriations 
for  all  corporate  purposes,  and  by  an  ordi- 
nance specifying  in  detail  the  purposes  for 
which  such  appropriations  are  made,  and  the 
sum  or  amount  appropriated  for  each  pur- 
pose, respectively,  levy  the  amount  so  ascer- 
tained upon  all  the  property  subject  to  taxa- 
tion within  the  city  or  village,  as  the  same 
is  assessed  and  equalized  for  state  and  county 
purposes  for  the  current  year.  It  further 
requires  that  a  "certified  copy  of  such  ordi- 
nance shall  be  filed  with  the  county  dork 
of  the  proper  county,  whose  duty  it  shall  be 
to  ascertain  the  rate  per  cent,  which,  upon 
the  total  valuation  of  all  property  subject 
to  taxation  within  the  city  or  village  as  the 
same  is  assessed  and  equalized  for  state  and 
county  purposes,  will  produce  a  net  amount 
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of  not  leas  than  the  amount  so  directed  to 
be  levied,"  etc.  Hurd's  Rev.  St  1903,  p. 
303.  From  the  quotatlou  last  above  it  is 
seep  that  it  is  not  sufficient,  under  Uie  terms 
of  the  above  statute,  to  Qle  tbe  original 
ordinance,  but  the  requirement  is  that  a 
"certlfled  copy  of  such  ordinance  shall  be 
filed."  This  was  not  done  in  tbe  case  at  bar, 
nor  was  it  attempted  by  the  amendment  and 
addition  of  the  certlflcate  to  show  that  it 
was  actually  done. 

The  exact  question  now  under  considera- 
tion has  been  before  this,  court  In  the  case  of 
Cincinnati,  IndlanaiMlls  &  Western  Railway 
Co.  V.  People  ex  rel.,  218  111.  558,  78  N.  B. 
810.  We  thore  said  in  part  (page  561  of  213 
IlL,  and  page  312  of  73  N.  E.) :  "The  paper 
filed  did  not  give  to  the  county  clerk  any  ap- 
parent authority  to  extend  the  tax,  and  um 
der  the  authority  of  Village  of  RussellvlUe 
T.  Purdy,  200  111.  142,  68  N.  E.  1085,  the 
leave  to  amend  was  Improper.  The  only  au- 
thority for  extending  a  tax  is  some  pai>er 
which  purports  to  be  a  certified  copy  of  au 
ordinance  levying  a  tax."  And  in  that  case 
it  Is  further  said  on  the  same  page:  "But 
as  nothing  which  purported  to  be  a  copy  of 
the  ordinance  levying  the  tax  had  been  filed 
with  the  county  clerk  there  was  nothing  in 
the  way  of  a  certificate  to  be  amended." 
Appellant  urges  that  tbe  objection  made  by 
appellee  is  not  broad  enough  to  raise  the 
question,  but  we  are  disposed  to  hold  that  it 
is.  The  objection  states  that  tbe  paper  pur- 
porting to  be  the  levy  ordinance  was  not 
certlfled  to  by  the  village  clerk.  That  is 
true,  and  when  the  village  clerk,  on  the  trial, 
did  certify  to  it.  It  still  did  not  bring  it  with- 
in the  requirements  of  the  statute.  We  re- 
gard the  case  above  cited  as  conclusive  of  the 
question  as  to  the  sufflcieacy  of  this  ordi- 
nance, and  do  not  deem  it  necessary,  to  enter 
into  a  discussion  of  the  question  of  its  in- 
definiteness  concerning  the  purposes  for 
which  the  levies  were  made. 

Two  objections  were  urged  against  the 
road  and  bridge  tax  for  Rooks  Creek-  town- 
ship.  The  first  was  that  the  certificate  was 
insufficient,  in  that  it  showed  a  14vy  of  40 
cents  on  the  $100,  without  stating  the  amount 
required  for  each  purpose  or  the  total  amount 
of  taxes  required ;  and  the  second,  that  said 
tax  was  "invalid  and  not  collectible  for  the 
further  reason  that  the  original  levy  signed 
by  tbe  highway  commissioners  was  not  laid 
before  the  board  of  supervisors  of  said  coun- 
ty." The  first  objection  is  not  tenable,  and 
we  so  held  in  Cincinnati,  Indianapolis  & 
Western  Railway  Co.  v.  People  ex  rel.,  212 
111.  518,  72  N.  B.  770.  The  record  shows 
that  Rooks  Creek  township  was  operating 
under  the  labor  system,  and  the  tax  levied 
was  in  att^npted  compliance  with  section 
119  of  the  road  and  bridge  act  Hurd's  Rev. 
St  1903,  c.  121.  It  appears  that  there  was 
filed  with  the  county  clerk  during  the  Sep- 
tember meeting  of  the  county  board,  and 
laid  before  and  considered  by  that  board. 


a  supposed  copy  of  a  certificate  of  levy  for 
road  And  bridge  purposes,  duly  certified  to 
by  the  town  clerk  of  said  township,  in  which 
it  Is  stated  that  a  levy  of  40  cents  on  the  $100 
is  made  for  said  road  and  bridge  purposes. 
The  town  derk,  after  setting  out  a  levy  in 
sufficient  form,  containing  a  copy  of  the  sig- 
nature of  the  commissioners  of  highways, 
certifies  tliat  it  "is  a  true  and  correct  copy  ti 
the  original  thereof,  delivered  by  the  com- 
mlsdoners  of  highways  and  kept  by  me,  and 
now  remaining  on  file  in  tbe  office  of  the  town 
clerk  of  said  town."  In  our  statute  entitled 
"Roads  and  Bridges"  there  are  two  complete 
codes  of  law  relative  to  road  and  bridge 
taxest— one  applying  to  su<^  tovmshlpa  aa 
have  what  is  termed  "the  cash  ayst^n,"  un- 
der which  the  district  road  tax  is  paid  in 
cash,  as  other  taxes  are^  and  "the  labw  sys- 
tem," under  which  the  district  road  tax  is 
paid  in  labor;  and  applicable  to  the  town- 
ships thus  operating  under  one  or  the  otiier 
of  these  systems  is  a  distinct  provision  with 
reference  to  the  road  and  bridge  tax.  Un- 
der section  16  of  the  act,  which  is  applicable 
to. townships  operating ' under  tSe  cash  sys- 
tem, tbe  commissioners  are  required  to  make 
a  certificate  of  the  rate  per  centum  agreed 
upon  by  virtue  of  sections  13  and  14  of  the 
act,  ai^  to  cause  such  certificate  to  be  de- 
Uvered  to  tbe  town  clerk,  "to  be  kept  by  him 
on  file  for  the  inspection  of  the  Inhabitants 
of  said  town,  and  tbe  town  clerk  shall  at 
once  certify  these  two  Items  of  levy  to  the 
county  clerk  to  be  by  him  extended  as  one 
tax  upon  the  collector's  book  of  said  town, 
to  be  collected  as  other  taxes,"  etc.,  wWle  by 
section  119,  which  is  applicable  to  the  town- 
ships having  the  labor  system,  the  commis- 
sioners of  highways  are  required  to  annual- 
tj  ascertain  the  amount  of  tax  for  road  and 
bridge  purposes,  "and  shall  levy  a  tax  on 
all  the  real,  personal  and  railroad  proper- 
ty in  said  town,  not  exceeding  forty  cents 
on  the  $100 ;  and  th^  shall  give  to  the  super- 
visor of  the  township,  and  in  Cook  county 
to  the  county  board,  a  statement  of  the 
amount  necessary  to  be  raised,  and  the  rate 
per  cent  of  taxation,  signed  by  said  com- 
missioners, or  a  majority  of  them,  on  or  be- 
fore the  Tuesday  next  preceding  the  annual 
September  meeting  of  the  board  of  super- 
visors, or  the  county  board  of  Cook  county, 
who  shall  caqse  the  same  to  be  submitted 
to  said  board  for  their  action  at  such  Sep- 
tember meeting  of  said  board."  It  will  thus 
be  seen  that  by  section  16,  whldi  Is  not  ap- 
plicable to  Rooks  Creek  township,  the  cer- 
tificate is  to  be  filed  with  the  town  clerk  and 
remain  with  him,  and  he  Is  to  certi^  the 
amount  to  the  county  clerk,  while .  imder 
section  119,  which  is  fy>plicable  to  the  tax 
now  in  controversy,  the  statute  requires  that 
the  original  certificate  signed  by  the  com- 
missioners shall  be  delivered  to  the  super- 
visors and  laid  before  the  board. 

Many  cases  arise  upon  this  tax,  doubt- 
less, from  a  confusion  of  tbe  two  provlslona. 
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and  a  lack  of  obserratton  on  the  part  of 
the  cotnmlBaioners  of  highways  and  the  clerk 
of  the  town  as  to  which  one  of  th6  sections 
of  the  road  and  bridge  act  Is  applicable  to 
such  town.  The  question  Involved  In  this 
case  has  been  before  this  court  and  decided 
adversely  to  the  contention  of  appellant  In 
the  case  at  Chicago  &  Northwestern  Ball- 
way  Oo.  V.  People  ex  rel.,  184  111.  174,  66  N. 
E.  365.  In  that  case  the  levy  was  made, 
as  directed  by  section  119  of  the  statute,  by 
the  commissioners  of  highways,  and,  as  In 
this  case,  died  with  the  town  clerk,  who  cer- 
tified to  the  county  derk  the  substance  of 
the  certificate  of  levy  for  the  purpose  of  the 
extension  of  the  tax,  and  It  was  laid  before 
the  county  board  and  the  tax  directed  to  be 
extended.  In  that  case  the  court  below  sus- 
tained the  certificate  and  gave  Judgment  for 
the  tax,  and  this  court  reversed  the  county 
court,  holding  that  it  was  not  a  compliance 
with  section  119,  but  that  the  original  cer- 
tificate signed  by  the  commissioners  must 
be  filed  with  the  county  clerk.  We  deem  It 
unnecessary  to  go  Into  any  further  or  extend- 
ed discussion  of  this  question,  as  we  regard 
that  case  concluslv6  of  this,. and  have  striven 
to  point  out  the  source  of  the  difficulty  that 
seems  tb  confront  the  road  and  -  township 
officers  acting  under  this  law. 

The  Judgment  of  the  county  court  Is  In 
conformity  with  the  views  expressed  by  this 
court  In  the  cases  referred  to,  and  Is  af- 
firmed. 

Judgment  affirmed. 

(as  111.  5M)  ' 

CITY  OF  MATTOON  v.  NOYES. 
(Supreme  Court  of  lUinoMi.    Dec  20,  1^06.) 

1.  Appeait-Dkfkkbbs  Not  Raisxo  Bklow. 

A  defense  not  made  In  the  court  below  will 
not  be  considered  for  the  first  time  on  appeal. 
[Ed.  Note. — For  cases   in   point,  see  voL  2, 
Cent.  Dig.  Appeal  and  Error,  g  1079.] 

2.  Saue— Rkcobd — Evidence. 

Where,  on  appeal  in  a  chancery  case,  the 
certificate  of  evidence  does  not  purport  to  con- 
tain all  the  evidence  heard  by  the  chancellor, 
Its  sufiiciency  to  establish  a  certain  question 
cannot  be  determined. 

[Ed.  Note. — For  cases  in  point,  see  vol.  8, 
Cent.  Dig.  Appeal  and  Error,  |g  2916,  J»17.J 

Error  to  City  Court  of  Mattoon;  L.  O. 
Henley,  Judge. 

Bin  by  Sara  E.  P.  Noyes  against  the  city 
of  Mattoon  and  Loomis  &  Rose.  Decree  for 
plaintiff,  and  defendant  City  brings  error. 
Afibmed. 

Sara  B.  P.  Koyes,  the  defendant  In  error, 
obtained  an  Injunction  In  the  city  court  of 
the  city  of  Mattoon  against  said  city  and 
Loomis  &  Rose,  contractors,  restraining  them 
from  constructing  a  certain  sidewalk,  which 
the  city  by  an  ordinance  had  theretofore 
ordered  laid.  The  decree  rendered  by  the 
city  court,  following  the  allegations  of  the 
bill,  finds  that  on  August  18,  1893,  one  Fran- 
cis V.  Noyes  died  testate  owning  a  tract  of 


land  in  the  B.  %  of  the  M.  W.  %  of  section 
14,  town  12  N.,  raoge  7  B.,  in  said  dty,  lying 
east  of  the  extension  of  the  middle  line  of 
Fourteenth  street,  in  said  city;  that  in  and 
by  bis  will  he  devised  said  tract  to  Sara  S>. 
P.  Noyes  and  Francis  V.  Balch  In  trust,  for 
the  support  of  the  formei^,  with  full  power 
to  sell  and  convey  free  from  trust  and  to 
deal  with  said  land  as  though  they  were  the 
absolute  owners  thereof,  and  providing  that 
In  ca«e  of  the  death  of  Balch  the  defendant 
in  error  should  succeed  to  all  the  powers 
given  to  the  trustees  until  a  successor  to- 
Balch  should  be  appointed,  also  nominating 
Balch  and  the  defendant  in  error  executors 
of  his  will ;  that  the  persons  named  accepted 
the  trust,  and  on  Api*!!  2,  1894,  in  pursuance 
of  the  powers  vested  in  them  by  the  will, 
platted  said  tract  Into  lots,  blocks,  and 
streets;  that  the  plat  was  accepted  by  the 
city  and  was  filed  for  record  In  Coles  county 
as  "Executor's  Subdivision  No.  2  of  Francis 
y.  Noyes'  Estate";  that  subsequent  thereto 
Balch  died,  and  thereafter,  on  September  18, 
1901,  before  any  lots  or  blocks  were  sold  in 
said  platted  tract,  the  defendant  in  error,  as 
surviving  trustee  and  executrix,  properly 
executed  and  acknowledged  a  deed  declaring 
said  plat  vacated,  and  filed  that  deed  for  rec- 
ord In  the  recorder's  office  of  Coles  county 
on  September  24,  1901;  and  that  said  plat 
was  thereby  vacated  and  the  public  divested 
of  all  rights  In  and  to  the  streets  shown 
thereon.  The  decree  further  finds  that  the 
dty  of  Mattoon  has  passed  an  ordinance  for 
the  construction  of  a  sidewalk  over  said 
tract  and  about  45  feet  east  of  the  west  side 
thereof  without  obtaining  a  right  of  way 
therefor,  and  has  let  a  contract  for  the  con- 
struction of  the  sidewalk  to  Loomis  &  Rose, 
who  are  threatening  to  begin  the  construction 
thereof  notwithstanding  the  objection  of  de- 
fendant In  error ;  that  at  the  time  said  ordi- 
nance was  passed  there  was  no  street  at  the 
place  of  the  proposed  sidewalk,  and  no  right 
existed  in  the  city  to  order  the  construction 
thereof.  The  city  of  Mattoon  brings  the  rec- 
ord to  this  court  by  a  writ  of  error.  The 
defense  of  the  plaintiff  In  error,  as  set  np 
by  Its  answer  In  the  city  court,  was  that  at 
the  time  the  deed  of  vacation  was.  executed 
one  Joseph  Withington  was  co-trustee  .with 
the  defendant  in  error  and  that  It  was  neces- 
sary for  him  to  Join  In  that  deed ;  also,  that 
prior  to  the  execution  of  the  deed  of  vacation 
the  defendant  in  error  and  Withington,  as 
trustees,  had  conveyed  to  John  W.  Hogne  a 
parcel  of  land  out  of  said  platted  tract,  and 
that  the  deed  of  vacation  was  Ineffective  be- 
cause he  (Hogue)  did  not  execute  it.  These 
grounds  are  also  urged  in  this  court  for  re- 
versing the  decree  of  the  dty  court,  and  In 
addition  thereto  It  Is  contended  that  exe- 
cutor's subdivision  No.  2  is  only  a  part  of  0 
plat;  that  It  and  executor's. subdivision  Na 
1  of  Francis  V.  Noyes'  estate  together  consti- 
tute but  one  plat,  and  that  lota  had  been 
sold  in  'the  latter  subdivision,  fronting  on 
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Fourteenth  street  (tbe  east  half  of  which 
street  is  Included  In  the  vacated  plat  and  is 
the  part  of  the  street  upon  which  the  side- 
walk was  ordered),  prior  to  making  the  deed 
of  vacation;  that  the  ownns  of  the  lots  so 
sold  should  have  signed  that  deed  in  order 
to  make  it  effective;  that  such  owners  pur- 
chased those  lots  with  refer«ice  to  the  plat 
as  a  whole;  and  that  defendant  in  error  is 
now  estopped  to  deny  the  existence  of  a 
street  at  tbe  place  where  the  sidewalk  la  pro- 
posed to  be  constructed.  The  testimony  was 
■taken  in  open  court,  and  defendant  in  error 
calls  attrition  to  the  fact  that  tbe  certificate 
of  evidence  does  not  purport  to  contain  all 
tbe  evidence  introduced. 

Anderson  Stewart,  for  plaintiff  in  error. 
James  F.  Hughes,  for  defendant  in  error. 

SCOTT,  J.  (after  stating  tbe  facts).  It  is 
first  urged  by  plaintiff  in  error  that  execu- 
tor's subdivision  No.  1  and  executor's  sub- 
division No.  2  of  Francis  V.  Noyes'  estate, 
shown  by  the  plat  contained  in  tbe  tran- 
script of  tbe  record,  are  in  fact  one  and  the 
same  subdivision,  and  that  tbe  streets  therein 
were  conveyed  to  tbe  city  of  Mattoon  by  one 
and  tbe  same  statutory  dedication;  ttiat  vari- 
ous lots  in  suI)division  No.  1  bad  been  sold 
and  conveyed  to  various  persons  after  tbe 
dedication  and  t>rior  to  tbe  filing  of  tbe  dec- 
laration or  deed  of  vacation,  and  that  as 
these  grantees  did  not  Join  in  tbe  deed  of  va- 
cation that  deed  was  ineffective  under  tbe 
provisions  of  section  6  chapter  109,  Hurd's 
Bev.  St.  1003,  which  is  as  follows:  "Any 
such  plat  may  be  vacated  by  tbe  owner  of  tbe 
premises  at  any  time  before  the  sale  of  any 
lot  therein,  by  a  written  Instrument  declar- 
ing tbe  same  to  be  vacated  executed,  ac- 
knowledged or  proved,  and  recorded  in  like 
manner  as  deeds  of  land ;  which  declaration 
being  duly  recorded,  shall  operate  to  destroy 
tbe  force  and  effect  of  the  recording  of  tbe 
plat  so  vacated,  and  to  divest  all  public  rights 
In  tbe  streets,  alleys  and  public  grounds,  and 
all  dedications  laid  out  or  described  in  such 
plat  When  lots  have  been  sold,  tbe  plat  may 
be  vacated  in  tbe  manner  herein  provided  by 
all  tbe  owners  of  lots  in  such  plat  Joining 
In  tbe  execution  of  such  writing."  An  ex- 
amination of  the  record  shows  that  this  con- 
tention was  not  made  by  the  city  on  the  trial 
In  the  court  below,  its  Insistence  in  that  re- 
gard in  that  court  being  that  one  parcel  of 
real  estate  in  executor's  subdivision  No.  2 
had  been  conveyed  to  John  W,  Hogue  prior 
to  tbe  execution  of  tbe  deed  of  vacation,  and 
that  the  vacation  was  erroneous  for  the  rea- 
son that  Hogue  did  not  Join  in  that  deed. 
It  was  not  suggested  in  tbe  court  below,  so 
far  as  appears  from  tbe  record,  that  the  two 
subdivisions  were  one  and  the  same,  and  that 
It  was  necessary  for  owners  of  lots  In  sub- 
division No.  1  to  Join  In  the  vacation  of  the 
plat  of  subdivision  No.  2.  A  defense  not 
made  in  the  court  below  will  not  be  con- 


sidered in  this  court  when  tbe  record  Is  re- 
viewed here.  Ortmeier  v.  Ivory,  208  ni. 
577,  70  N.  B.  665;  McDavid  v.  Sutton.  205 
111.  544,  68  N.  E.  1064. 

It  Is  next  contended  that  Joseph  Witbing- 
ton  was  acting  as  one  of  the  trustees  under 
the  will  of  Noyes  at  tbe  time  of  tbe  execution 
of  the  deed  of  vacation,  and  that  as  he  did 
not  Join  with  Sara  £.  P.  Noyes  In  that  deed 
tbe  same  was  ineffective.  Whether  or  not 
Withlngton  was  at  that  time  one  of  tbe 
trustees  Is  in  this  case  a  question  of  fact 
Tbe  testimony  was  taken  in  open  court 
There  Is  no  recital  in  the  certificate  of  evi- 
dence showing  that  It  contains  all  tbe  evi- 
dence which  was  introduced  in  tbe  trial  of 
this  cause  in  the  city  court  Whether  or  not 
the  evidence  showed  that  Withlngton  was  at 
that  time  a  trustee  we  cannot  determine.  In 
the  absence  of  a  certificate  of  evidence  pur- 
porting to  present  all  the  evidence  heard  by 
the  chancellor.  Cooley  v.  Scarlett  38  IlL 
816,  87  Am.  Dea  298;  Allen  v.  Le  Moyne, 
102  111.  25;  Allen  t.  Henn,  197  111.  486,  64  N. 
B.  250. 

Tbe  tract  of  land  In  executor's  subdivision 
No.  2,  conveyed  to  John  W.  Hogue,  was  trans- 
ferred by  a  deed  dated  September  14,  1901, 
and  Is  described  therein  by  metes  and  bounds. 
The  deed  of  vacation  was  not  signed  until 
the  18th  of  September,  1901,  and  was  filed 
for  record  on  September  24,  1901.  It  Is 
contended  on  tbe  part  of  defendant  In  error 
that  this  deed  to  Hogue  was  not  delivered 
until  after  the  deed  of  vacation  bad  been 
filed,  so  that  Hogue  never  became  the  owner 
of  the  land  described  In  bis  deed  until  after 
the  vacation  of  the  plat  of  the  subdivision. 
Tbe  third  and  last  point  made  by  plaintiff 
in  error  Is  upon  Its  assertion  that  Hogue's 
deed  was  delivered  before  tbe  deed  of  vaca- 
tion was  filed,  and  that  Hogue  was  therefore 
a  necessary  party  to  the  deed  of  vacation. 
This,  too,  presents  a  question  of  fact,  viz., 
was  the  deed  to  Hogue  delivered  before  or 
after  tbe  deed  of  vacation  was  filed?  and  this 
question  of  fact  we  cannot  determine,  for 
reasons  already  pointed  out 

Tbe  decree  of  tbe  city  court  will  be  af- 
firmed. 

Decree  affirmed. 


<m  111.  s») 
BIEBBITT  V.   DBWBT. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Alteration  of  iNSTBUME^rrs— Mibiakx  in 
Contract— Right  to  Cobbect. 

Although  a  written  contract  does  not  evi- 
dence the  actual  agreement  of  tbe  parties,  one 
party  has  no  right  without  tbe  consent  of  the 
other,  to  alter  the  instrument  so  as  to  make  it 
conform  to  such  agreement 

2.  Samis— EiTEOT  or  Altkbatior. 

The  alteration  of  a  note  by  adding  an  in- 
terest clause  after  its  execution  without  tbe 
consent  of  one  of  the  Joint  makers  of  tbe  note 
invalidates  tbe  instrument,  although  both  ioint 
makers  understood  that  the  note  waa  to  bear 
Interest 
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3.  Savb— Actions— BrBDKii  of  Pkoof. 

Where,  in  an  action  on  a  note,  plaintiff 
established  his  case  in  chief,  whereupon  defend- 
ant introduced  evidence  showing  a  material 
alteration  of  the  note,  the  burden  of  proof  was 
shifted  to  plaintiff;  and  in  the  absence  of  a 
denial  of  the  alteration  he  was  required  to 
show  that  such  alteration  was  made  under  cir- 
cumstances rendering  it  lawful  or  under  cir- 
cumstances which  would  not  preclude  a  recovery 
by  him. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Action  by  Charles  P.  Dewey  against  H. 
Clay  Merritt  and  anofher.  Prom  a  Judg- 
ment of  the  Appellate  Court  (115  111.  App. 
503),  affirming  a  Judgment  for  plaintiff,  de- 
fendant Merritt  appeals.    Reversed. 

This  Is  an  appeal  prosecuted  by  H.  Clay 
Merritt,  the  appellant,  from  a  Judgment  of 
the  Appellate  Court  for  the  Second  District 
affirming  a  Judgment  of  the  circuit  court  of 
Henry  county  for  $2,111.92  In  favor  of 
Charles  P.  Dewey,  the  appellee,  against  the 
appellant  The  action  was  assumpsit  and 
the  declaration  consisted  of  the  common 
counts  and  a  special  count  on  a  promissory 
note  for  $1500,  dated  January  22,  1898,  due 
one  year  after  date,  signed  by  L.  Silverman 
and  H.  Clay  Merritt,  payable  to  themselves, 
and  indorsed  and  transferred  by  them,  before 
maturity,  to  Charles  P.  Dewey.  Both  Silver- 
man and  Merritt  were  made  defendants. 
The  former  permitted  a  default  to  be  taken 
against  him.  'The  latter  filed  the  general 
Issue,  with  an  affidavit  denying  the  execu- 
tion of  the  note.  The  evidence  for  the  de- 
fendant Merritt  tended  to  show  that  the  note 
had  been  materially  altered,  without  his  con- 
sent, since  he  signed  It;  that  It  had  been 
raised  from  a  note  for  $100  to  a  note  for 
$1500,  either  by  changing  the  word  "one" 
before  the  word  "hundred"  to  the  word 
"fifteen,"  or.  If  the  word  "one"  was  not 
there,  then  by  writing  the  word  "fifteen"  be- 
fore the  word  "hundred";  and  that  It.  had 
been  changed  from  a  nonlnterest-bearing 
note  to  (me  bearing  Interest  at  7  per  cent 
per  annum  from  date.  PlalntUTs  evidence 
In  rebuttal  tended  to  show.  If  the  word 
"fifteen"  was  not  In  the  note  when  signed, 
that  it  was  written  In  a  blank  space  left, 
when  the  note  was  signed,  before  the  word 
"hundred,"  and  the  plaintiff  contends  that 
It  appears  from  Merrltt's  testimony  that  he 
knew  and  understood,  when  he  signed  the 
note,  that  It  was  to  draw  Interest  at  7  per 
cent  per  annum.  The  note  was  spld  to  the 
plaintiff,  who  was  a  banker,  by  an  attorney 
who  was  acting  for  Silverman,  and  the  evi- 
dence shows  that  when  the  attorney  received 
the  note  from  Silverman  and  when  the  ap- 
pellee received  It  from  the  attorney  It  was 
in  the  same  condition  as  It  was  at  the  time 
tt  was  introduced  in  evidence  on  the  trial 
below. 

The  appellant  contended  in  the  circuit 
court,  and  argues  hwe,  that  the  note  showa 
on  Its  face  that  It  has  been  altered  in  the 
particulars  testified  to  by  the  appellant,  and 


that  the  appearance  of  the  note  Itself  was 
sufficient  to  put  a  reasonably  prudent  man 
upon  Inquiry  as  to  its  genuineness.  The 
Appellate  Court  states  In  Its  opinion  that 
the  original  note  was  certified  to  that  court 
by  the  circuit  court  for  Inspection,  and  that 
the  note  does  not  show  on  its  face  any 
evidence  of  having  been  changed  since  it  was 
signed  by  Merritt  A  special  Interrogatory 
was  submitted  to  the  Jury  whether  the 
word  "one"  was  written  in  the  body  of  the 
note  before  the  word  "hundred"  when  the 
note  was  signed  by  the  appellant,  which  the 
Jury  answered  by  a  special  finding  in  the 
negative.  The  original  note  has  not  been 
certified  to  this  court  At  the  close  of  all 
the  evidence  the  appellant  requested  the  cir- 
cuit court  to  instruct  the  Jury  to  find  the 
Issues  for  the  defendant  Merritt  because 
the  declaration  counted  on  a  promise  only, 
while  the  evidence  showed  the  only  ground 
of  recovery  to  be  that  of  negligence  on  the 
part  of  the  appellant  in  leaving  blank  spaces 
In  the  note  at  the  time  of  signing  It  The 
peremptory  instruction  so  tendered  was  re- 
fused by  the  court  and  Its  action  In  this 
regard  Is  assigned  as  error.  It  Is  also  nrged 
that  the  court  erred  in  giving  appellee's  in- 
structions numbered  1,  2,  6,  7,  8,  9,  and  10, 
and  In  refusing  to  give  appellant's  instruc- 
tions numbered  4,  5,  8,  9,  10,  11,  12,  and  18, 
and  In  modifying  certain  other  instructions 
asked  by  appellant 

N.  F.  Anderson  and  Wilson,  Moore  tt 
Faull,  for  appellant  Allen  P.  Miller  and 
James  E.  Bllsh,  for  appellee. 

SCOTT,  J,  (after  stating  the  facts).  The 
instrument  sued  on  was,  at  the  time  suit  was 
brought  thereon,  in  the  words  and  figures 
following:  "$1,500.00.  Kewanee,  111.,  Jan- 
uary 22, 1898.  One  year  after  date  we  prom- 
ise to  pay  to  the  order  of  ourselves,  fifteen 
hundred  dbllars,  at  my  office,  Kewanee,  111., 
value  received,  with  seven  ("T)  per  cent  in- 
terest per  annum.  L.  Silverman.  H.  Clay 
Merritt" — on  the  back  of  which  appears  the 
following:  "L.  Silverman.  H.  Clay  Merritt" 
The  note  was  written  on  a  printed  blank  In 
which  there  was  no  provision  for  the  pay- 
ment of  Interest  and  Merritt  testified  that 
the  Interest  clause,  which  is  In  writing  and 
Is  as  follows :  "with  seven  (7)  per  cent  Inter- 
est per  annum — ^"was  not  written  there  when 
he  signed.  These  words  are  written  on  an  Imag- 
inary line  beginning  near  the  left-hand  mar- 
gin of  the  note  and  running  to  the  right  Sev- 
eral of  the  first  words  are  practically  on  a 
line  with  Silverman's  signature.  The  space  to 
the  left  of  that  signature,  however,  was  not 
long  enough  to  contain  all  the  words  of  the 
interest  clause,  and  when  the  line  which  the 
words  follow  reaches  the  signature  of  Silver- 
man it  curves  upward,  so  as  to  pass  above 
that  signature.  Merritt  testified  further, 
however,  in  these  words:  "I  imagine  now 
that  the  contract  was  that  the  note  was  to 
draw  7  per  cent  interest  It  might  be  6 
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or  7.  I  am  not  positive  about  It  either  way." 
Later  In  his  testimony  he  said  that  hla  opia- 
loD  was  that  the  note  waa  to  draw  7  per 
cent.,  bnt  that  the  question  never  came  up; 
that  there  was  nothing  talked  about  the  lnte9> 
eat  when  the  note  was  signed  and  that  be 
presumed  that  the  interest  clause  as  It  now 
appears  in  the  note  was  the  same  as  when  he 
signed  It,  except  that  when  be  signed  it  it 
did  not  contain  the  words,  "with  seven." 
While  his  testimony  is  somewhat  Indefinite, 
it  is' yet  apparent  therefrom  that,  when  he 
signed,  either  the  Interest  clause  was  entire- 
ly lacking,  or  the  words  "with  seven"  were 
lacking.  No  other  witness  testified  on  this 
subject.  When  the  note  was  delivered  to 
Silverman's  attorney  it  was  in  the  same  con- 
dition as  when  suit  waa  brought  thereon. 
No  one  was  present  when  the  note  was  signed, 
except  Merritt  and  Silverman.  Merritt  tes- 
tified that  the  alterations  made  in  the  note 
after  It  was  signed  were  made  without  his 
knowledge  or  consent  Dewey  did  not  call 
Silverman  as  a  witness  on  the  trial  below  nor 
account  for  his  absence. 

With  the  proof  In  this  condition  the  court 
modified  the  sixth  Instruction  asked  by  Mer- 
ritt, and  gave  It  as  modified,  in  the  words 
following:  "It  the.  Jury  believe  from  the 
evidence  that  the  words  'with  seven  (7)  per 
cent  Interest  per  annum'  were  written  Into 
the  note  without  Merritt's  Imowledge,  author- 
ity, or  consent  that  the  note  lau  to  hear  in- 
terest at  7  per  cent,  per  annum,  after  he  and 
Silverman  had  signed  it,  then  you  will  find 
the  Issues  for  the  defendant  Merritt"  .The 
modification  consisted  In  writing  In  the  itali- 
cized words.  The  plaintiff's  fifth  instruction 
stated  the  same  proposition  in  the  words 
following:  "Although  the  jury  may  believe, 
from  the  evidence,  that  the  words  'with  seven 
per  cent,  per  annum'  were  written  upon  the 
note  after  it  was  signed  by  Merritt  yet  if 
they  further  believe,  from  the  evidence,  that 
Merritt,  at  the  time  he  signed  the  note,  con- 
sented that  It  was  to  bear  interest  at  7  per 
cent  per  annum,  then  the  addition  of  such 
words  did  not  change  the  contract  and  would 
not  invalidate  the  note."  Merritt  questions 
the  action  of  the  court  In  modifying  his  sixth 
instruction  and  in  giving  plaintiff's  fifth. 

These  instructions  were  given  on  the  theory 
that  if  the  makers  of  the  note  had  Intended, 
at  tbe  time  the  note  was  signed,  that  it  should 
draw  interest  at  7  per  cent,  Silverman 
might  thereafter,  without  the  consent  of  Mer- 
ritt, Insert  the  interest  clause,  and  that  this 
would  not  constitute  a  material  alteration,  for 
the  reason  that  It  but  made  the  Instrument 
speak  as  tbe  parties  Intended  It  should  at 
the  time  it  was  signed.  Whether  an  altera- 
tion of  a  written  instrument,  after  its  execu- 
tion, without  the  consent  of  the  maker,  made 
for  the  purpose  of  making  the  instrument  con- 
form to  the  actual  contract  made  by  the 
parties,  will  vitiate  the  instrument,  is  a  ques- 
tion with  reference  to  which  the  authorities 
outside  of  thla  state  are  not  onanlmoos.    In 


Illinois  the  question  arose  In  the  case  of  Kelly 
T.  Xnunble,  74  IlL  428.  There  the  obligee  in 
a  bond  for  deed  inserted  therein,  after  the 
execution  of  tbe  instrument  and  without  tbe 
knowledge  or  consent  of  tbe  obligor,  words 
granting  Immediate  possession  of  the  prem- 
ises to  the  obligor.  This  court  there  said: 
"It  is  not  sufficient  to  care  this  objection  to 
say  that  tbe  words  added  expressed  tbe  real 
contract  between  the  parties.  This  would 
tend  to  show  that  the  bond,  as  drawn,  did 
not  truly  declare  tbe  contract  between  the 
parties,  b]^t  would  afford  no  JostiflcaticMi  to 
one  of  the  partlea,  without  tbe  ctmsent  of  tbe 
other,  to  change  its  terms.  One  party  to  a 
vrritten  instrument  has  no  right,  without  the 
consent  of  the  other  party  to  it,  to  reform  its 
language,  however  inaccurately  it  may  ex- 
press the  real  contract  between  them.  Unlesa 
the  parties  shall  mutually  consent  to  such 
reformation,  it  can  only  be  effected  through 
the  aid  of  a  court  of  equity." 

Courts  of  last  resort  in  other  states,  and 
text  writers,  liave  erroneously  concluded  that 
this  case  has  been  overruled  by  the  case  of 
Kyan  v.  First  Nat  Bank  of  Springfield,  148 
111.  349,  35  N.  B.  1120,  upon  which  appellee 
principally  relies.  A  careful  ex&mlna'Lion  of 
the  latter  case,  however,  shows  that  it  is  not 
in  conflict  with  the  case  already  cited.  In 
the  Ryan  Case  a  promissory  note,  signed  first 
by  two  payors,  was  made  payable  to  tbe  bank, 
which  required  the  guaranty  of  a  third  per- 
son, who  signed  his  name  just  below  the 
signatures  of  the  makers,  and  tbe  note  waa 
so  delivered  to  the  bank.  Shortly  afterwards 
the  third  person  came  to  the  bank  and  had 
his  name  erased  as  one  of  the  makers  and 
written  in  tbe  note  as  the  payee,  and  at  tbe 
same  time  assigned  It  to  the  bank  and  attached 
his  signature  to  a  guaranty  of  payment  on 
the  back  of  the  note.  Suit  being  bronght  on  tl>e 
note,  the  original  makers  Interposed  aa  a 
defense  the  fact  that  the  note  tiad  t>een  so 
altered  after  its  execution  without  their  con- 
sent and  insisted  that  the  alteration  dis- 
charged them  from  all  liability.  This  court 
held,  however,  that  tbe  alteration  did  not 
chanige  the  legal  liability  of  tbe  makers ;  that 
the  effect  of  the  third  person  signing  his  name 
on  the  face  of  the  paper  was  predaely  die 
same  as  though  he  had  signed  the  guaranty 
on  the  back  which  he  afterwards  did  sign; 
and  it  was  determined  by  tliia  court  that  the 
alterations  made  neither  enlarged  nor  dimin- 
ished the  rights,  duties,  or  obligations  of  any 
of  the  parties  to  tbe  instrument  That  being 
true,  there  was  no  room  for  tbe  application 
of  the  rule  Invoked  by  appellee,  and  the  au- 
thority of  the  Kelly  Case  is  in  nowise  weak- 
ened. The  only  other  Illinola  case  relied  upon 
by  appellee  in  this  regard  Is  that  of  Yogle  v. 
Ripper,  84  III.  100,  8S  Am.  Dec.  298.  Tliat 
was  a  bill  In  chancery  to  foreclose  a  mort- 
gage which  secured  notes  drawing  Interest 
at  6  per  cent.  Tbe  notes,  after  their  delivery, 
were  altered  so  that  they  appeared  to  draw 
interest  at  the  rate  of  10  per  cent  per  an- 
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num.  Tbe  answers  to  the  bill  setting  up 
these  alterations  did  not  aver  that  the  altera- 
tions were  fraudulent  On  account  of  the 
lack  of  this  averment  In  the  answers  the  court 
refused  to  consider  testimony  tending  to  show 
an  improper  motive  in  making  the  altera- 
tion. It  is  apparent  that  this  case  casts  no 
light  upon  the  question  now  before  us. 

One  party  to  a  written  Instrument  which 
does  not  speak  the  actual  contract  of  the 
parties  does  not  have  the  right  to  alter  the 
instrument  to  make  it  accord  therewith.  If 
tbe  right  to  so  make  such  an  alteration  ex- 
isted, tbe  Jurisdiction  and  power  of  a  court  of 
chancery  to  reform  written  contracts  which 
Inaccurately  state  the  undertakings  of  the 
parties  would  be  entirely  useless.  It  follows 
that  the  court  erred  In  giving  plaintiff's  fifth 
and  In  modifying  defendant's  sixth  instnic- 
tions. 

The  plalntifrs  instructions  in  reference  to 
the  burden  of  proof,  as  given  by  the  court,  were 
erroneous.  The  first  is  to  the  effect,  without 
qnaliflcation,  that  the  burden  of  proving  any 
alteration  not  apparent  on  the  face  of  the 
note  In  evidence  Is  upon  tbe  defendant  Merrltt 
Upon  the  whole  case,  the  burden  of  proof  was 
upon  the  plaintiff  to  show  such  a  state  of 
facts  as  would  autho'rlze  him  to  recover. 
Opinion  of  Mr.  Justice  Boggs,  Conkling  v. 
Olmstead,  63  111.  App.  649.  After  the  note 
was  admitted  in  evidence,  no  alteration  ap- 
pearing from  an  Inspection  thereof,  the  burden 
of  proof  was  upon  Merrltt  to  show  a  material 
alteration.  Lowman  v.  Anbery,  72  IlL  619. 
'  We  think,  however,  that  an  instruction  stat- 
ing that  the  burden  of  proof  was  upon  the 
ilefendant  to  show  a  material  alteration, 
where  no  alteration  is  apparent  on  tbe  face 
of  the  note,  should  have  been  coupled  with 
a  clause  stating  that  this  burdm  rested  on 
tbe  defendant  after  plaintiff  had. made  his 
case  in  chief,  so  that  the  fact  would  not  be 
obscured  that  the  burden  of  establishing  his 
cause  upon  the  whole  evidence  rested  upon 
tbe  plaintiff. 

Tbe  court  then  further,  by  plaintiff's  in- 
struction numbered  9,  advised  tbe  jury  as 
follows:  "And  In  this  case  the  burden  of 
proof  la  upon  tbe  defendant  to  show  that 
tbe  plaintiff  did  not  purchase  tbe  note  In  evi- 
dence in  good  faitb,  and  unless  the  defendr 
ant  has  shown,  by  tbe  greater  weight  of  ail 
tbe  evidence^  that  tbe  plaintiff  did  not  buy 
tbe  note  In  good  faith,  then  you  will  find  that 
tbe  plalntlfl  acted  In  good  faith  in  the  trans- 
action." This  was  error.  When  tbe  defendant 
bad  introduced  evidence  showing  a  material 
alteration  tbe  burden  of  proof  then  shifted 
to  tbe  plaintiff,  and  it  was  for  bim  then 
(where  be  did  not  meet  such  evidence  by  de- 
nial) to  show  that  such  alteration  had  been 
madie  under  circumstances  rendering  it  law- 
ful or  under  circumstances  which  would  not 
prednde  a  recovery  by  Um.  2  Cyc  234; 
Sbroeder  v.  Webster,  88  Iowa,  627,  66  N. 
W.  509;  aCagnire  r.  Eicbmeler,  109  Iowa, 
801,  80  M.  W.  385;  Winter  r.  Fool.  100  Ala. 


603,  14  South.  411;  Olover  t.  Gentry,  104 
Ala.  222, 16  South.  88;  National  Ulster  Coun- 
ty Bank  v.  Madden,  114  N.  Y.  280,  21  N.  B. 
^  11  Am.  St  Bep.  633;  Gleason  v.  Ham- 
ilton, 138  lU.  363,  34  N.  B.  288,  21  L.  R.  A. 
210 ;  Capital  Bank  v.  Armstrong,  62  Mo.  69 ; 
Dewees  v.  Bluntzer.  70  Tex.  406,  7  S.  W.  820. 
Tbe  other  errors  assigned  are  without  merit. 

The  Judgment  of  tbe  Appellate  Court  and 
the  Judgment  of  the  drcnlt  court  will  be  re- 
versed, and  the  cause  will  be  remanded  to 
tbe  circuit  court  for  further  proceedings 
consistent  with  tbe  views  herein  expressed. 

Reversed  and  remanded. 

HAND,  3.,  took  no  part  in  the  consideration 
or  decision  of  this  case. 


(US  lU.  607) 
LANDT   et   al.   v.   McCUIiLOUOH. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  AI.TBBATI0H    or    iNBrTBUMIIfTS  —  BXFULRA.- 
TION. 

In  an  action  against  the  assignees  of  a  lease 
for  rent,  where  it  was  shown  that  erasures  and 
interlineations  in  the  lease  were  there  when 
the  lease  was  executed,  and  that  the  assicnees 
under  the  lease  were  given  a  copy  thereof  and 
had  paid  rent  therennder,  the  lease  was  proper- 
ly admitted  in  evidence. 

[Bd.  Note. — ^For  cases  in  point,  see  vol.  2, 
Cent  Dig.  Alteration  of   Instruments,  §i  54- 

2.  I1AROI.OBO    AMD    TehAUT— LlABrUTT    roB 

Bert— Acnons  against  Assigkees. 

Evidence  that  an  assignment  of  a  lease 
which  named  defendants  as  assignees  was  re- 
corded, and  that  defendants  paid  rent  for 
several  rears  to  plaintiff,  was  safficient  proof 
tliat  defendants  entered  into  possession  under 
tbe  assignment,  in  an'  action  against  tbe  as- 
signees for  rent 
a  Saitb— Actions  roa  Rsm— Vabianck. 

Where,  in  an  action  for  rent,  the  lease 
is  set  out  in  terms  in  the  declaration,  and 
there  is  a  provision  in  tbe  lease  aatfaorizing 
tbe  lessor  to  pay  taxes,  and  providing  that  the 
amount  so  paid  shall  be  rejpaia  at  the  next  rent 
day,  and  the  amount  claimed  in  the  dedara- 
tion  is  laid  onder  a  videlicet,  the  lessor  may 
give  in  evidence  the  provisions  of  tbe  lease,  to- 
gether with  a  receipt  for  taxes  paid  by  nim, 
notwithstanding  a  general  objection  of  variance. 

4.  Tbiai^— DncossES  to  Bvioencb. 

A  demurrer  to  evidence  must  be  in  wri&ig. 

5.  Same — Wbitten.  Inbtkuctiohb. 

Where  an  oral  instmction  directing  the 
Jnry  to  retnm  a  certain  verdict  is  immemately 
reduced  to  writing  by  the  court  and  given  to 
the  jury,  there  is  a  sufficient  compliance  with  the 
statute  requiring  instructions  to  be  in  writing. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  James  G.  McCnUongb  against 
Cbarles  O.  Landt  and  others.  From  a  Jndg- 
meat  of  the  Appellate  Conrt,  affirming  a 
Judgment  for  plaintiff,  defendants  appeal 
Affirmed. 

See  103  nL  App.  0e& 

Upon  Marcb  20,  1889;  appeUee,  James  a 
McCullongb,  entered  into  a  written  lease 
with  James  M.  Stebins  for  certain  property 
for  a  term  Of  50  je^ca^eo^^^^ 


1889,  at  a  yearly  rental  of  $1,050  for  the  first 
16  years,  payable  In  quarterly  installments. 
The  lessee  was  to  pay  all  taxes  before  appli- 
cation for  Judgment  was  made  on  the  same, 
but  tbe  lessor  also  bad  the  right  to  pay 
such  taxes  at  any  time  after  they  became 
due  and  add  the  amount  to  the  yearly  rental. 
The  lessee,  as  security  for  the  rent,  taxes, 
and  assessments,  was  to  erect  certain  build- 
inj^  on  the  premises  and  keep  them  insured 
and  in  repair.  At  the  end  of  16  years  the 
ground  was  to  be  revalued  and  the  amount 
of  rent  fixed  upon  the  basis  of  the  revalua- 
tion. The  lease  was  not  to  be  assigned  with- 
in the  first  25  years  without  the  consent  of 
the  lessor.  On  October  12,  1892,  the  lease 
was  assigned  by  Stebbins,  with  the  consent 
of  the  appellee,  to  the  appellants.  The  as- 
signment by  Stebbins  and  the  consent  of  the 
appellee  were  in  writing,  duly  acknowledged, 
and  recorded  In  the  recorder's  office  of  Cook 
county  on  October  17,  1892.  On  October  21, 
1901,  appellee  began  suit  against  appellants 
for  $786.50  back  rent  from  November  1,  1900, 
together  with  $216.76  taxes  paid  by  appellee. 
Upon  a  hearing  before  the  court  and  a  Jury 
Judgment  was  rendered  In  his  favor  for 
$1,000,  and  the  same  has  been  affirmed  by  the 
Appellate  Court 

John  S.  Huey,  for  appellants.  E.  W.  Ad- 
kinson,  for  appellee. 

WILKIN,  J.  (after  stating  the  facts).  It 
t.s  first  insisted  by  counsel  for  appellants  that 
the  lease  in  question  was  improperly  ad- 
mitted in  evidence,  because  it  contained  cer- 
tain erasures,  interlineations,  and  alterations 
which  were  not  properly  explained.  Appel- 
lee testified  that  all  of  these  erasures.  Inter- 
lineations, and  alterations  were  made  before 
the  lease  was  signed,  and  that  it  was  In  the 
same  condition  when  it  was  offered  In  evi- 
dence that  it  was  when  it  was  signed  by 
the  parties ;  that  two  coides  of  it  were  made 
at  the-  time  of  its  execution,  one  being  re- 
tained by  Stebbins  and  the  other  by  himself ; 
that  Stebbins  had  paid  rent  under  the  lease 
from  1889  until  it  was  assigned,  in  1892; 
that  at  the  time  of  the  assignment  one  copy 
was  given  to  the  appellants  and  one  copy,  re- 
tained by  him,  and  a  copy  was  filed  for  rec- 
ord in  the  recorder's  office  of  Cook  county; 
that  appellants  paid  rent  under  the  assign- 
ment until  November  1,  1900.  This  evi- 
dence was  clearly  sufficient  to  explain  any 
erasures,  Interlineations,  or  alterations  In  the 
instrument  and,  as  the*  evidence  was  not 
contradicted  in  any  way,  the  court  committed 
no  error  in  admitting  the  instrument  in  evi- 
dence. 

It  Is  next  Insisted  that  the  evidence  does 
not  show  that  the  lease  was  accepted  by 
James  M.  Stebbins  at  the  time  it  was  made, 
or  that  the  appellants  entered  Into  posses- 
sion under  the  assignment  Again,  the  testi- 
mony of  appellee  shows  that  the  instrument 
was  drawn  by  Stebbins  and  the  alterations 
were. made  by  him.    He  paid  rent  under  It 


for  several  years,  and  then  assigned  it,  un- 
der his  hand  and  seal,  to  appellants.  After 
all  of  these  acts  It  Is  difficult  to  see  how  it 
can  seriously  be  contended  that  he  did  not 
accept  the  lease.  Nor  do  we  see  bow  it  can 
be  claimed,  under  the  evidence,  that  the  ap- 
pellants did  not  enter  into  possession  of  tiie 
premises  under  the  assignment  The  assign- 
ment was  special,  and  specifically  named  the 
appellants.  It  was  filed  for  record,  and  tb^ 
paid  rent  to  appellee  for  several  years  there- 
after. This,  of  itself,  was  sufficient  proof  of 
their  entry  under  the  lease. 

It  Is  next  Insisted  that  the  trial  court  ^red 
in  admitting  evidence  as  to  the  payment  of 
the  taxes  for  1900  by  appellee.  The  lease 
was  set  out  in  hsec  verba  in  the  declaration, 
and  shows  that  the  appellee  had  the  right 
to  pay  the  taxes  at  any  time  after  they  be- 
came due,  and  In  case  he  did  pay  them  they 
were  to  be  repaid  to  him  as  rent  at  the  next 
date  when  the  rent  became  due.  The  taxes, 
amounting  to  $21S.85,  were  paid  by  him  on 
May  28,  1901,  after  they  were  due,  and  tbe 
receipt  for  the  same  was  offered  in  evidence, 
together  with  the  lease  authorizing  the  pay- 
ment There  was  no  variance  between  the 
proof  and  the  declaration  as  to  the  amoont 
because  the  amount  was  laid  in  the  declara- 
tion under  a  videlicet;  and,  even  If  there 
had  been.  It  should  have  been  qtedfically 
pointed  out  to  the  trial  court  where  it  oonld 
have  been  corrected. 

It  is  further  contended  that  there  was 
no  proof  as  to  the  amount  of  rent  due  ap-  ^ 
pellee.  The  lease  which  was  offered  in  evl- ' 
deuce  shows  a  yearly  rental  of  $1,050,  pay- 
able quarterly  on  the  1st  days  of  August, 
November,  February,  and  May  of  each  year. 
The  declaration  alleged  that  $787.50  of  rent 
was  In  arrears  from  November  1, 1900.  Coun- 
sel for  appellee  under  oath  testified  that  tbe 
total  amount  due  was  $1,167,  including  $213.- 
85  taxes.  This  evidence  was  in  no  way  dis- 
puted, nor  contradicted,  and  was  sufficient 
upon  which  to  base  the  Judgment 

After  all  of  the  evidence  on  behalf  of  ap- 
pellee had  been  introduced,  counsel  for  ap- 
pellants attempted  to  demur  to  the  evidence 
verbally.  The  court  asked  If  they  bad  any 
evidence  to  crffer  In  defense.  They  replied 
that  they  had  not  until  the  court  passed  up- 
on their  demurrer.  The  court  replied  tbat 
he  had  intended  to  dispose  of  the  demurrer 
by  an  instruction,  but  that  be  would  over- 
rule it.  Counsel  thereupon  elected  to  stand 
by  their  demurrer.  It  is  well  settled  tbat 
a  demurrer  to  evld«ice  miut  be  in  writing. 
Moreover,  as  we  have  seen,  there  was  no 
ground  for  such  a  demurrer. 

The  court  instructed  the  Jury  to  render 
a  verdict  for  $1,000,  which  they  did.  It  la 
claimed  by  the  appellants  that  this  tnstroc- 
tion  was  given  by  the  court  orally.  In  viola- 
tion of  the  statute.  Thtsee  is  nothing  fn  tbe 
record  to  indicate  that  it  was  not  In  writliig. 
Even  if  it  was  oral  in  the  first  place,  as 
claimed,  the  court  immediately  pr^>ared  one 
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In  writing  in  tbe  exact  vrorda  of  the  alleged 
oral  ose,  and  gave  it  to  the  Jury.  Under 
these  drcumstances  the  statute  was  suffi- 
ciently complied  with. 

We  find  no  reversible  error,  and  tbe  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


(218  111.  til) 

BDDT  et  al.  v.  PEOPLE  ex  rel.  WELTER. 
(Supreme  Court  of  Illinois.    Dec  20,  1905.) 

1.  Municipal  Cobpobationb— Police— Pen- 
sions —  Aixowanck —  Conclusiveness  oh 
Okdeb. 

Laws  1877,  p.  62,  as  amended  by  Laws 
1879,  p.  72,  §  2,  constitutes  the  mayor,  chief 
of  police,  and  certain  other  officials  of  cities 
a  board  of  trustees  of  the  ''police  and  firemen's 
relief  fund" ;  and  section  3  provides  that  the 
board  of  trustees  shall  have  the  exclusive  cus- 
tody and  management  of  the  fund,  and  shall 
hear  and  determine  all  applications  for  relief, 
and  its  decisions  on  such  applications  shall  be 
final,  and  not  subject  to  reversal,  except  by 
the  board  of  trustees.  Section  6  (page  73)  pro- 
vides for  the  payment  of  pensions  to  police- 
men or  firemen  cusabled  in  service,  or  to  their 
widows  or  infant  children.  Held,  that  the 
board  of  tmstees,  in  passing  upon  the  right  of 
an  applicant  to  participate  in  the  fund  as 
pensioner,  exercises  quasi  judicial  power,  and 
Its  finding,  when  made,  is  binding,  and  cannot 
be  reviewed  by  It,  except  upon  the  ground  of 
want  of  authority,  to  act  or  fraud  in  procuring 
the  pension. 

2.  Same— Statutory  Pbovisions. 

Under  the  eipresa  provisions  of  Acts  1887, 
p.  125,  §  12,  which  supersedes,  as  to  the  ci^ 
of  Chicago,  Laws  1879,  p.  72,  amending  Laws 
1877,  p.  62,  as  to  police  and  firemen's  pensions, 
a  policeman's  widow,  who  was  a  pensioner 
under  the  act  of  1877,  as  amended  by  the  act 
of  1879,  is  entitled  to  the  benefits  of  the  act 
of  1887,  and  such  rigbt  is  not  abridged  by 
Laws  1903,  p.  107. 
8.  Mandamus— Petition— CoNSTBUCTiON. 

An  averment  of  a  petition  for  mandamus 
to  compel  the  reinstatement  of  petitioner's  name 
to  tbe  police  pension  roll  that  tbe  board  of 
pension  trustees  found  that  petitioner's  hus- 
band died  from  the  immediate  effects  of  an 
injury  received  by  him  In  the  discharge  of  duty 
as  a  police  officer  is  not  overcome  b^  a  further 
averment  of  the  petition  that  petitioner's  hus- 
band was  stricken  down  and  became  physically 
ill  by  reason  of  physical  efforts  exerted  in  the 
discharge  of  his  duty. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Application  by  the  people,  on  tbe  relation 
of  Maria  Welter,  for  a  writ  of  mandamus 
against  Arthur  J.  Eddy  and  others,  as  trus- 
tees of  the  police  jienslon  fund  of  the  city 
of  Chicago.  From  a  judgment  of  the  Appel- 
late (3ourt,  affirming  a  judgment  In  favor 
of  the  relator,  defendants  appeal.    Affirmed. 

John  W.  Beckwlth  and  John  S.  Miller 
(James  Hamilton  Lewis,  Corp.  Onnsel,  and 
Peck,  Miller  &  Starr,  of  counsel),  for  appel- 
lants. Chas.  L.  Daly  and  Edmund  S.  Cum* 
mlngs,  for  appellee. 

HAND,  J.  This  was  an  application  In 
the  circuit  court  of  Cook  county  in  the  name 
of  tbe  people^  upon  tbe  relation  of  Maria 


Welter,  against  the  appellants,  as  trustees 
of  tbe  police  pension  fund  of  the  dty  of  Cbl- 
cago,  to  coerce  them  to  restore  tbe  relator's 
name  to  the  pension  roll,  from  which  the 
petition  averred  her  name  had  been  stricken 
without  lawful  authority  by  the  appellants, 
and  to  require  them  to  pay  her,  as  benefi- 
ciary of  her  deceased  husband,  Domlnick 
Welter,  a  pension.  A  general  demurrer  was 
filed  to  the  petition,  which  was  overruled, 
and,  the  appellants  having  elected  to  stand 
by  their  demurrer,  a  judgment  was  rendered 
In  favor  of  the  relator  In  accordance  with 
the  prayer  of  the  petition,  and  the  appellants 
prosecuted  an  appeal  to  the  Appellate  Court 
for  the  First  District,  wbere  the  judgment 
of  the  circuit  court  was  affirmed,  and  a  fur- 
ther appeal  has  been  prosecuted  to  this  court 
It  appears  from  the  averments  of  the  peti- 
tion that  Domlnick  Welter,  tbe  husband  of 
the  relator,  became  a  member  of  the  police 
department  of  the  city  of  Chicago  on  Novem- 
ber 22, 1882,  and  so  remained  until  his  death, 
which  occurred  on  July  8,  1885;  that  the 
relator  made  application  to  the  board  of 
trustees  of  said  relief  fund  for  a  pension 
as  widow  of  said  Domlnick  Welter,  imder 
the  provisions  of  an  act  entiOed  "An  act  to 
amend  'An  act  for  the  relief  of  disabled  mem- 
bers of  the  police  and  fire  departments  in 
cities  and  villages,'  approved  May  24,  1877, 
In  force  July  1,  1877,"  approved  May  10, 1879, 
In  force  July  1,  1879  (Laws  1879,  p.  72),  and 
submitted  to  said  board  of  trustees  proof 
of  the  death  of  her  husband  and  that  his 
death  was  the  Immediate  effect  of  an  Injury 
received  by  him  while  In  the  discharge  of 
his  duties  as  a  police  officer;  that  the  board 
of  trustees  passed  upon  her  application  and 
found  that  the  death  of  her  husband  was 
the  Immediate  effect  of  an  Injury  received 
by  him  while  In  the  discharge  of  his  duties 
as  a  police  officer,  and  allowed  the  relator 
a  pension  of  $360  per  annum  so  long  as  she 
should  remain  unmarried;  'that  after  the 
passage  of  the  act  of  1887  her  pension  was 
increased  by  the  board  of  trustees  of  said 
fund  tmder  the  terms  of  that  act,  which  pen- 
sion was  paid  to  her  until  October  17,  1903, 
and  that  on  that  date  the  appellants,  acting 
as  such  board  of  trustees,  without  cause  re- 
fused to  pay  the  relator  her  pension  and 
dropped  her  name  from  the  pension  roll,  al- 
though under  the  act  of  1887  she  was  entitled 
to  a  pension.  It  appears  that  the  only  no- 
tice the  relator  received  that  the  appellants 
had  determined  to  cease  paying  her  pension 
was  the  following  letter,  written  to  her  by 
0.  P.  White,  the  clerk  of  said  board  of  trus- 
tees: '!In  accordance  with  a  resolution  by 
the  pension  board  I  am  Instructed  to  notify 
you  that  further  payment  will  be  wittiheld 
for  lack  of  evidence  that  death  was  caused 
by  Injury  received  while  in  the  performance 
of  his  duties,  as  required  by  law.  Please 
prepare  your  papers  and  evidence  and  pre- 
sent them  at  this  office  at  once,  thus  avoid- 
ing any  unnecessary  delay.  O.  F.  White, 
Clerk." 
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The  first  qnestlon  to  be  determined  upon 
this  record  Is  the  force  which  should  be 
given  to  the  finding  of  the  board  of  trustees 
that  the  relator,  under  the  act  of  1877  (Laws 
1877,  p.  62)  as  amended  In  1879  (Laws  1879, 
p.  72),  was  entitled  to  a  pension,  and  their 
action  In  placing  her  name  upon  the  roll  as 
a  pensioner.  Section  2  of  that  act  provides 
that  the  mayor,  the  chief  of  police,  the  fire 
marshal,  and  the  chairman  of  the  commit- 
tee on  police  and  fire  and  water  of  the  dty 
council,  together  with  the  comptroller,  If 
there  be  one,  or  city  clerk  and  treasurer,  shall 
constitute  and  be  a  board  by  the  name  of 
"the  trustees  of  the  police  and  firemen's  re- 
lief fund,"  and  that  the  city  treasurer  shall 
be  the  custodian  of  the  fund,  and  that  the 
board  shall  select  from  their  number  a  presi- 
dent and  secretary;  section  3,  that  said 
board  of  trustees  shall  have  the  exclusive 
custody  and  managemmt  of  said  fund,  and 
shall  make  all  needful  rules  and  regulations 
for  the  government  of  said  board  in  the 
discharge  of  its  duties,  and  shall  hear  and 
determine  all  applications  for  relief  under 
said  act,  and  its  decisions  on  such  appllca- 
tlons  shal)  be  final  and  conclusive,  and  not 
subject  to  review  or  reversal,  except  by  the 
board  of  trustees;  and  section  6  (page  73), 
that  when.  In  the  Judgment  of  the  board  of 
trustees,  a  sufficient  amount  shall  have  ac- 
cumulated In  said  fund  to  Justify  the  applica- 
tion tliereof  to  the  use  for  which  the  fund 
is  created,  if  any  member  of  the  police  or 
fire  department,  while  in  the  actual  perform- 
ance of  duty,  shall  become  permanently  dis- 
abled so  as  to  render  proper  his  retirement 
from  membership,  a  sum  not  exceeding  $600 
per  annum,  or  such  less  sum  as  In  the  judg- 
ment of  the  board  the  fund  will  Justify,  shall 
be  paid  to  such  member  out  of  said  fund, 
or  If  any  member  while  In  the  actual  dis- 
charge of  bis  duty  shall  be  killed,  or  shall 
die  from  the  immediate  effects  of  injury  re- 
ceived by  him  while  In  such  discharge  of 
duty,  or  shall  die  after  10  years'  service  in 
the  police  or  fire  department,  and  shall  leave 
a  widow,  or,  if  no  widow,  any  child  or  chil- 
dren under  the  age  of  10  years,  a  sum  not  ex- 
ceeding $600  per  annum,  or  8U(A  lees  sum 
ns  in  the  judgment  of  the  board  of  trustees 
the  fnnd  will  justify,  shall  be  paid  to  such 
widow  80  long  as  she  remain  unmarried,  or 
to  such  child  or  children  while  under  the 
age  of  16  years. 

We  think  It  clear,  from  a  consideration 
of  these  sections  of  the  statute,  that  the 
board  of  trustees  created  by  said  act,  in  pass- 
ing upon  the  right  of  the  relator  to  partici- 
pate In  said  fund  as  a  pensioner,  exercised 
quasi  Judicial  powers,  and  that  their  finding, 
when  made,  was  binding  upon  all  the  world 
and  upon  the  board  of  trustees,  unless  the 
action  of  the  board  was  subsequently  set 
aside  by  said  board  of  trustees,  and  that  said 
board  of  trustees  had  no  power  to  review 
the  action  of  the  board  which  allowed  said 
pension  upon  the  question  of  the  right  of  the 
relator  to  a  pension,  except  upon  the  ground 


that  the  board  yriiich  allowed  the  pension  waa 
without  authority  to  act  or  the  relatw  was 
guilty  of  fraud  In  procuring  the  pension  to  be 
allowed.  In  United  States  v.  Arredondo,  6 
Pet  691,  729,  8  L.  Ed.  647,  the  conrt  said: 
"It  is  a  universal  principle  that  where  power 
or  Jurisdiction  Is  delegated  to  any  public 
officer  or  tribunal  over  a  subject  matter,  and 
its  exercise  is  confided  to  his  or  their  dis- 
cretion, the  acts  so  done  are  binding  and 
valid  as  to  the  subject  matter,  and  Indlvldnal 
rights  will  not  be  disturbed  collaterally  for 
anything  done  In  the  exercise  of  that  dis- 
cretion within  the  authority  and  power  con- 
ferred. The  only  questions  which  can  arise 
between  an  individual  claiming  a  right  under 
the  acts  done,  and  the  public,  or  any  person 
denying  Its  validity,  are  power  in  the  officer 
and  fraud  in  the  party.  All  other  questions 
are  settled  by  the  decision  made  or  the  act 
done  by  the  tribunal  or  officer,  whether  ex- 
ecutive ([Marbury  v.  Madison]  1  Cranch, 
170,  171  [2  L.  Sd.  60]),  legislaUve  ([McGul- 
loch  ▼.  State  of  Maryland]  4  Wheat  423  [4 
L.  Ed.  679];  [Satterlee  v.  Matthewson]  2  Pet 
412  [7  lu  Ed.  458] ;  [Providence  Bank  v.  Bil- 
lings] 4  Pet  563  [7  !•.  Ed.  939]),  Judicial 
{[Perkins  v.  Fali-fleld]  11  Mass.  227;  [Mc- 
Pherson  v.  Cunllff]  11  Serg.  &  R.  429  [14  Am. 
Dec.  642],  adopted  In  [Thompson  v.  Tolmle] 
2  Pet.  167,  168  [7  L.  Bd.  381]),  or  special, 
([Rogers  V.  Bradshaw]  20  Johns.  739,  740; 
2  Dow.  P.  Cas.  521),  unless  an  appeal  Is  pro- 
vided for,  or  other  revision  by  some  appellate 
or  supervisory  tribunal  is  prescribed  by  law." 
It  must  be  conceded  that  the  board  of  trus- 
tees In  this  case,  by  virtue  of  the  legislative 
enactments  hereinbefore  referred  to,  had  pow- 
er to  make  the  finding  it  did,  and,  as  there  Is 
no  averment  in  the  petition  showing  fraud 
upon  the  part  of  the  petitioner,  we  think  the 
finding  of  the  board  of  trustees  conclusively 
shows  the  relator  was  entitled  to  a  pension 
under  the  act  of  1877,  as  amended  by  the 
act  of  1879.  Section  12,  p.  125,  of  the  act  of 
1887,  which  act  superseded  the  amendatory 
act  of  1879  as  to  cities  of  the  class  of 
Chicago,  provides  that  a  policeman's  widow, 
who  was  a  pensioner  under  the  act  of  1877, 
as  amended  by  the  act  of  1879,  upon  the 
taking  effect  of  the  act  of  18S7  shall  receive 
no  benefit  under  said  amendatory  act  of 
1879,  but  shall  be  entitled  to  the  benefits  of 
the  act  of  1887.  As  we  have  seen,  the  relator 
was  entitled  to  receive  a  pension  under  the 
act  of  1877,  as  amended  in  1879.  Her  right 
to  a  pension  under  that  act  was  taken  away, 
and  In  lieu  thereof  she  was  made  a  pensioner 
under  the  act  of  1887  by  the  express  terms  of 
that  act  The  amendment  passed  in  1903  in 
no  way  abridged  the  rights  of  the  relator, 
and  on  the  17th  day  of  October,  1903,  in  our 
view  she  was  entitled  to  a  pension  under  said 
section  12  of  the  act  of  1887.  The  appel- 
lants, therefore,  wrongfully  struck  her  name 
from  the  pension  roll  and  refused  to  pay  her 
her  pension,  and  the  circuit  and  Appellate 
Courts  rightfully  adjudged  that  her  name 
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should  again  be  placed  upon  tbe  pension 
roll  and  her  pension  paid  to  her  from  the  date 
when  payment  to  her  was  wrongfully  sus- 
pended. 

a?he  appellants  base  their  contention  main- 
ly upon  the  ground  that  the  petition  filed  in 
this  case  contains  an  averment  that  wlille  the 
husband  of  the  relator  was  engaged  In  the 
actual  discharge  of  the  duties  of  his  position 
on  June  25,  1884,  he  was  stricken  down  and 
became  physically  111  because  of  physical 
efforts  exerted  by  him  and  which  were  nece»- 
eary  to  be  exerted  In  carrying  out  and  per- 
forming his  duties,  and  that  as  a  result  of 
said  physical  ailments  and  disability  so 
caused  the  said  Domlnlctc  Welter  died  July  8, 
1885,  from  which  averment  the  conclusion  is 
drawn  by  the  appellants  that  the  husband  of 
the  relator  died  from  disease,  and  not  from 
an  injury  received  by  him  while  in  the  dis- 
charge of  his  duties  as  a  police  officer;  and 
it  is  said  section  6  of  the  act  of  1877,  as 
amended  in  1879,  does  not  authorize  the  pay- 
ment of  a  pension  to  a  widow  whose  husband 
lost  his  life  from  disease,  even  though  such 
disease  was  contracted  by  him  while  perform- 
ing service  in  the  line  of  his  duty  as  a  police 
ofBcer,  but  that  said  section  6  only  allows  a 
pension  to  widows  whose  husbands  die  from 
the  immediate  effect  of  an  Injury — ^that  is,  a 
physical  hurt — received  while  performing 
service  in  the  line  of  duty  as  a  police  ofl9cer. 
We  do  not  deem  it  necessary  here  to  deter- 
mine whether  the  widow  of  a  police  officer 
who  dies  from  disease  contracted  while  In 
the  line  of  his  duty  Is  within  the  scope  of 
said  act  of  1877,  as  amended  in  1879,  as  the 
petition  avers  the  board  of  trustees  expressly 
found  that  the  husband  of  the  relator  died 
from  tile  Immediate  effect  of  an  injury  receiv- 
ed by  him  while  in  the  discharge  of  his  duty 
as  a  police  officer,  and,  this  finding  being  In 
the  language  of  the  statute,  if,  as  the  appel- 
lants contend,  death  must  have  resulted  as 
tlie  immediate  effect  of  a  physical  hurt,  such 
as  a  gunshot  wound,  the  finding  of  the  board 
of  trustees  covers  an  injury  of  that  kind,  and 
the  finding  of  the  board  of  trustees  not  hav- 
ing been  impeached  for  fraud  on  the  part  of 
the  relator,  and  the  board  of  trustees  having 
ample  authority  to  make  such  finding,  such 
finding  is  binding  upon  appellants,  and  is 
not  Impeached  by  the  averment  In  the  peti- 
tion that  he  was  stricken  down  and  became 
physically  ill,  etc. 

It  is  also  contended  that  thwe  is  ho  ex- 
press  averment  in  the  petition  that  the  re- 
lator was  unmarried  at  the  time  the  petition 
was  filed.  That  question  does  not  appear  to 
have  been  raised  in  the  Appellate  Court  It 
cannot,  therefore,  be  raised  In  this  court  If, 
however.  It  were  properly  raised,  we  think 
the  petition  shows  the  relator  was  unmarried 
at  the  time  the  petition  was  filed. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed. 

Judgment  affirmed. 
75N.HS.— 68 


(tuiu.  at) 
CRBIOHTON  T.  ROEL 
(Supreme  Court  of  Illinois.    Dec.  20,  190S.) 

1.  DeBD — DSLIVBBT— PBKSUMPTION. 

Presumption  that  a  Toluntary  deed  to  a 
danghter  was  delivered,  created  by  the  record- 
ing thereof  by  the  grantor,  is  not  overcome  by 
evidence  that  the  grantor  retained  possession  of 
the  property  and  the  deed. 

2.  Fbaudulknt     Convetances    —    Mdtdai. 
Rights  of  Pasties— CanceiXation  or  In- 

■TBUUENT. 

Where  a  ho8t>and,  for  the  purpose  of  de- 
feating his  wife's  right  to  dower  ana  of  placing 
the  property  beyond  her  reach,  in  view  of  an- 
ticiiMited  divorce,  conveys  certain  land,  equity 
will  not  lend  its  aid  to  cancel  the  deed. 

Error  to  Circuit  Court  Vermilion  County ; 
H.  W.  Thompson,  Judge. 

BUI  by  Isaac  Creighton  against  Sarah  C. 
Roe.  Decree  for  defendant  and  plaintiff 
brings  error.    Affirmed. 

Plaintiff  in  error,  Isaac  Creighton,  filed 
his  bill  in  the  circuit  court  of  Vermilion 
oount7  against  his  daughter,  the  defendant 
In  error,  Sarah  O.  Roe,  in  which  he  sought 
to  Iiave  set  aside  and  canceled  the  recording 
of  a  certain  deed  executed  by  blm  and  his 
wife,  Olinda  C.  Creighton,  to  bis  daughter, 
and  which  he  claimed  was  never  delivered^ 
The  evidence  shows  that  when  the  deed  was 
signed  and  acknowledged  the  plaintiff  In 
error,  then  more  than  70  years  of  age,  was 
living  unhappily  with  his  third  wife,  and  a 
separation  and  litigation  between  them  were 
expected.  He  executed  the  deed  in  order, 
as  he  expressed  it  that  he  might  get  In  shape 
to  prevent  his  wife  from  getting  his  property 
in  the  expected  divorce  proceedings,  or  fur- 
ther litigation  in  which  he  might  be  called  up- 
on to  pay  alimony  or  separate  maintenance. 
Four  hundred  and  ten  dollars  of  his  wife's 
money  was  then  on  deposit  in  a  bank  In  his 
name^  and  he  Induced  her  to  sign  the  deed 
by  refusing  to  ^Uow  her  to  have  the  money 
until  she  should  sign  it  The  deed  was  ex- 
ecuted on  December  21, 1900,  and  he  retained 
it  in  his  possession  unrecorded,  until  Febru- 
ary 1,  1901,  on  which  date  his  wife  left  his 
home,  and  on  the  next  day  he  placed  the  deed 
in  the  hands  of  the  recorder,  with  instruc- 
tions to  record  the  same  and  return  it  to  him 
by  mail.  After  the  deed  was  recorded  it 
was  sent  by  mail  to  plaintiff  In  error,  who 
lived  at  Armstrong,  III.,  and  it'  has  ever  since 
remained  in  his  possession.  The  defendant 
in  error  was  not  a  member  of  his  family,  but 
was  his  daughter,  a  married  woman  of 
mature  years,  having  a  home  of  her  own. 
Whtsa  the  deed  was  executed  and  recorded 
he  had  the  property  leased  to  a  tenant  and 
has  ever  since  retained  possession  of  the 
same,  and  enjoyed  the  rents,  issues,  and 
profits,  paid  all  the  taxes  thereon,  and  kept 
the  same  in  repair.  Immediately  upon  the 
expiration  of  the  period  of  two  years  follow- 
ing the  date  when  his  wife  went  away  from 
lilB  home,  he  filed  a  bill  In  the  Clark  county 
circuit  court  against  her  for  divorce,  upon 
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the  ground  that  she  had  deserted  and  aban- 
doned blm  for  the  period  of  two  years,  and  ou 
the  further  ground  that  she  had  been  guilty 
of  extreme  and  repeated  cruelty.  He  repre- 
sented In  his  bill  that  he  was  a  resident  of 
Clark  county,  and  obtained  a  decree  on  notice 
by  publication,  based  on  an  affidavit  in  which 
be  stated  that  his  wife  was  a  nonresident 
of  the  state.  He  obtained  a  decree  of 
divorce  on  March  31,  1903,  and  on  Septem- 
ber lltb  of  the  same  year  filed  the  bill  In  the 
case  at  bar  to  expunge  the  record  of  the  deed. 
There  was  testimony  to  the  effect  that  he  bad 
stated  in  the  presence  of  different  witnesses 
and  at  different  times  that  he  gave  the  prop- 
erty described  in  the  deed  to  the  defendant 
in  error.  Upon  Issue  being  joined,  the  cause 
was  referred  to  the  master  in  chancery  to 
take  the  evidence  and  report  the  same,  to- 
gether with  bis  conclusions  of  law  and  fact 
The  master  found  that  the  deed  was  executed 
In  pursuance  of  an  intention  on  the  part  of 
the  plaintiff  in  error  to  make  a  dlstributiou 
of  his  property  among  his  children  and  to 
place  the  title  beyond  the  reach  of  his  wife, 
to  the  end  that  she  could  have  no  Inchoate 
dower  or  other  Interest  therein;  that  the 
deed  was  delivered  by  the  plaintiff  in  error 
to  the  defendant  in  error,  and  became  oper- 
ative so  as  to  vest  the  title  in  her.  The 
master  also  found  that  the  plaintlfl  In 
error  was  not  entitled  to  the  reUef 
prayed,  and  that  the  bill  should  be  dis- 
missed for  want  of  equity.  Exceptions  were 
filed  to  the  report,  and  the  same  were  over- 
ruled, and  a  decree  entered  in  accordance 
with  the  finding  of  the  master.  To  reverse 
this  decree  a  writ  of  error  has  been  prose- 
cuted by  plaintiff  in  error. 

D.  D.  Evans  and  Waldo  Carl  Evans,  for 
plaintiff  in  error.  O.  M.  Jones,  for  defend- 
ant in  error. 

WILKIN,  J.  (after  stating  the  facts). 
It  is  first  claimed  as  a  ground  of  reversal 
that  the  deed  was  never  delivered  by  plain- 
tiff in  error,  and  that  this  is  evidenced  by 
the  fact  that  he  always  retained  the  posses- 
sion of  the  same,  together  with  the  property 
conveyed.  The  question  as  to  what  acts 
are  necessary  to  constitute  a  sufficient  de- 
livery to  render  a  deed  operative  and  to  pass 
the  title  to  land  has  been  the  subject  of  much 
discussion  in  this  court  The  deed  may  be 
delivered  to  the  grantee  or  to  his  agent  No 
particular  form  or  ceremony  is  necessary  to 
constitute  such  a  delivery.  It  may  be  by 
acts  or  words,  or  both,  or  by  one  without  the 
other ;  but  what  Is  said  or  done  must  clearly 
manifest  the  intention  of  the  grantor  and 
of  the  grantee  that  the  deed  shall  at  once 
become  operative  to  pass  the  title  to  the  land 
conveyed  and  that  the  grantor  shall  lose  all 
control  over  the  deed.  Byars  v.  Spencer, 
101  111.  429,  40  Am.  Rep.  212.  The  question 
of  delivery  is  one  both  of  law  and  of  fact 
From  the  details  of  such  facts  and  attending 
circumstances  is  to  be  determined  the  legal 


question  as  to  whether  such  acts  and  decla- 
rations constitute  a  l^al  delivery.  Shults 
T.  Shults,  159  IlL  654.  43  N.  E.  SOO,  SO  Am. 
St  Rep.  188.  In  cases  of  voluntary  settle- 
ment the  law  makes  stronger  presumptions 
in  favor  of  the  delivery  than  In  any  ordinary 
case  of  bargain  and  sale,  for  the  reason  that 
it  is  an  attempt  on  the  part  of  the  grantor 
to  make  a  settlement  Bryan  v.  Wash,  2 
Oilman,  657;  Cline  v.  Jones,  111  IlL  563. 
Such  settlements,  fairly  made,  are  binding 
on  the  grantor,  unless  there  be  clear  and  de- 
cisive proof  that  he  never  parted  or  intended 
to  part  with  the  possession  of  the  deed,  and 
If  he  retained  It  the  weight  of  authority  is 
decidedly  iu  favor  of  its  validity,  unless  there 
are  other  circumstances  besides  the  mere 
fact  of  his  retaining  it  to  show  that  it  was 
not  intended  to  be  absolute.  Shults  ▼.  Shults, 
supra;  Otis  v.  Beckwith,  49  111.  121;  Perry 
on  Trusts,  §  103.  It  therefore  follows  that 
the  intention  of  the  in^antor  is  the  controlling 
element 

In  the  case  of  Brady  v.  Huber,  197  IlL  291, 
64  N.  E.  264,  90  Am.  St  Rep.  161,  the  appel- 
lee sought  to  avoid  a  deed  made  to  his  daugh- 
ter in  fraud  of  creditors,  and  on  page  294  of 
197  IlL,  page  265  of  64  N.  E.  (90  Am.  St  Bep. 
161),  we  said:  "We  think  it  must  be  held 
the  deeds  were  delivered  at  the  time  of  the 
making  thereof.  The  evidence  shows  two 
deeds  from  the  father  to  the  daughter  were 
executed  at  the  same  time,  one  conveying  to 
her  the  property  here  involved — ^the  Alton 
property,  in  Madison  county,  IlL.  and  tbe 
other  the  land  in  the  county  of  St  Charles. 
in  the  state  of  Missouri;  that  the  appellee, 
her  father,  sent  the  appellant,  the  daughter, 
with  the  deed  to  tbe  Missouri  land  to  St 
Charles  to  be  filed  for  record;  and  that  he 
took  the  other  deed  to  Edwardsville  the 
county  seat  of  Madison  county,  and  filed  It 
with  the  recorder  to  be  recorded.  Both  deeds 
were  duly  recorded.  .  The  appellee  testified 
the  deeds  were  both  returned  to  him  by 
mall  by  tbe  respective  recording  officers,  and 
the  appellant  his  daughter,  swears  they  were 
sent  to  her  by  such  officers.  The  execution 
and  recording  of  the  deed  here  involved,  by 
the  appellee,  raise  the  presumption  In  law 
that  he  intended  to  divest  himself  of  title, 
and  unless  such  presumption  is  rebutted  it 
must  be  held  tbe  deeds  were  delivered.  9  Am. 
&  Eng.  Ency.  of  Law  (2d  Ed.)  p.  159,  and 
mauy  cases  decided  in  this  court  cited  in 
note  4.  In  Union  Mutual  Life  Ins.  Co.  ▼. 
Campbell,  95  111.  267,  284,  35  Am.  Hep.  186, 
we  said :  'The  mere  act  of  recording,  alone. 
as  we  have  seen,  is  but  prima  facie  evidence 
of  a  delivery  and  liable  to  be  rebutted ;  and  . 
It  is  successfully  rebutted,  as  all  tbe  cases 
agree,  when  it  is  shown  that  the  deed  was  not 
in  the  nature  of  a  family  settlement  or  of  a 
gift  to  a  minor  (as  to  which  hereafter),  bat 
is  intended  to  confer  no  benefit  upon  the 
grantee,  and  its  execution  and  recording  are 
wholly  unknown  to  him  until  after  the  death 
of  tbe  grantor.'    In  Weber  v.  Christen,  121 
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lU.  91,  9T,  11  N.  B.  883,  896,  2  Am.  St  Bep. 
68,  we  said:  'We  think.  In  the  case  of  an 
adnlt  grantee,  the  acknowledging  and  re- 
cording of  the  deed  withont  his  knowledge 
or  consent  does  not,  of  itself,  according  to 
the  weight  of  authority,  amount  to  a  delivery.' 
In  Sullivan  v.  Eddy,  154  111.  199,  40  N.  B. 
482,  we  held  the  presumption  of  delivery 
arising  from  the  registration  of  a  deed  had 
been  successfully  rebutted  by  proof,  among 
other  things,  that  the  grantee  was  Ignorant 
of  the  execution  and  recording  of  the  deed 
and  claimed  nothing  under  it.  *  *  *  But 
here  no  question  of  acceptance  can  arise. 
It  appeared  without  dispute  the  appellee.  In- 
fluenced by  the  fear  that  his  lands  might  be 
seized  by  a  creditor,  executed  a  conveyance 
thereof  to  bis  daughter  with  intent  to  divest 
himself  of  title  so  that  It  wonld  be  beyond 
reach  of  his  creditors;  that  the  deed  im- 
posed no  burden  on  the  grantee,  but  was 
without  condition  or  qualification  and  was 
beneficial  to  h^;  that  the  daughter,  the 
grantee,  well  knew  of  the  execution  of  the 
deeds  and  consented  that  the  conveyances 
should  be  made  to  her ;  and  that  the  grantor, 
with  the  knowledge  and  consent  of  the 
grantee,  placed  the  deed  upon  the  public  rec- 
ords, with  the  Intent  that  it  should  be  deemed 
and  taken  by  his  creditors  as  a  completed  and 
effective  conveyance  of  the  premises.  Under 
such  circumstances  the  grantor  must  be 
deemed  concluded  by  the  presumption  of  de- 
livery which  arises  from  the  recording  of  the 
deed.  Walton  v.  Burton,  107  111.  54 ;  Thomp- 
son V.  Dearborn,  Id.  87;  Moore  v.  Giles,  49 
Conn.  570.  Manual  delivery  by  the  grantor 
to  the  grantee  is  not  essential.  Rivard  v. 
Walker,  39  111.  413 ;  Rodemeler  v.  Brown,  169 
111.  347,  48  N.  E.  468,  61  Am.  St  Rep.  176." 

From  the  above  authorities  and  from  the 
evidence  in  this  case  we  are  of  the  opinion 
that  there  was  a  prima  facie  delivery  of  the 
deed  to, the  defendant  in  error  and  such  an 
acceptance  of  the  same  by  her  as  to  convey 
title,  and  that  this  prima  facie  case  has  not 
been  so  rebutted  as  to  overcome  the  pre- 
sumption. The  circuit  court  was,  therefore, 
not  in  error  in  decreeing  that  the  deed  was 
delivered. 

There  Is  another  good  reason  why  the  de- 
cree of  the  circuit  court  must  be  affirmed. 
The  bill  is  a  confession  on  the  part  of  the 
plalntifT  in  error  that  he  made  the  deed  which 
be  now  seeks  to  avoid  for  the  purpose  of 
placing  his  property  in  such  condition  that 
bis  wife  could  not  secure  her  dower  out  of 
it  He  does  not  on  his  own  showing,  come 
into  court  with  clean  hands,  and  on  that 
ground  alone  is  not  in  a  position  to  ask  re- 
lief in  equity.  He  does  not  claim  In  his  bill 
that  he  was  Induced  by  others  to  form  the 
unlawful  purpose,  but  only  that  he  was  taken 
Advantage  of  in  the  execution  of  that  pur- 
pose. The  only  lawful  means  by  which  he 
could  pla<:e  his  property  in  a  condition  so 
that  it  would  not  be  charged  witti  the  right 
of  dower  of  his  wife  was  to  divest  himself 


of  the  title  to  it  by  8  conveyance  made  in 
good  faith.  That  he  could  not  put  it  out  of 
hla  hands  for  the  purpose  of  defeating  dower, 
and  when  the  motive  for  so  doing  had  ceased 
invoke  the  aid  of  a  court  of  equity  to  reinvest 
himself  with  ttte  title,  is  too  well  known  for 
controversy.  Muller  v.  Balke,  154  III.  110, 
39  N.  E.  658 ;  Tyler  v.  Tyler,  128  UL  525,  21 
N.  E.  616,  9  Am.  St  Kep.  642. 

We  find  no  reversible  error,  and  the  de- 
cree of  the  circuit  court  will  be  affirmed. 

Decree  affirmed. 

(Z18  III.  625) 

EETES,  Sheril^  v.  BENNETT. 
(Supreme  Court  of  Illinois.    Dec.  20,  1905.) 

1.  Bankruptcy  —  DiscHABOE  —  Releasb    of 

SUKETIES— BAIX. 

Where  the  principal  In  a  bail  bond  Is  dis- 
charged in  bankruptcy,  the  bail  Is  deprived  of 
his  right  to  seize  and  surrender  the  principal 
and  is  released  from  liability  on  the  bond, 
though  he  did  not  procure,  under  Hurd's  Rev. 
St.  1001,  c  16,  S  24,  a  formal  ezoneretur. 

2.  Samis— iBStJE  OF  Ca.  Sa. 

After  the  discharge  in  bankruptcy  of  a 
judgment  debtor,  the  issuance  and  return  of  a 
ca.  sa.  on  the  judgment  does  not  fix  the  liabili- 
ty of  bail  to  tne  action. 

Appeal  from  Appellate  Court  Second  Dis- 
trict 

Action  by  Henry  Keyes,  sheriff  of  McHenry 
county,  for  use  of  Louise  Calbow,  against 
Henry  Benk,  Sr.  On  the  death  of  Hank,  his 
administrator,  F.  B.  Bennett  was  substituted 
as  defendant  Judgment  for  defendant  was 
affirmed  by  the  Appellate  Court,  and  plain- 
tUf  appeals.    Affirmed. 

S.  A.  French,  V.  S.  Lumley,  and  D.  B.  Sher- 
wood, for  appellant  C  H.  Wayne  and  C. 
P.  Barnes,  for  appellee. 

B066S,  J.  This  was  an  action  of  debt 
brought  by  Henry  Keyes,  sheriff  of  McHenry 
county,  for  the  use  of  Louise  Calbow,  against 
Henry  Henk,  Sr.,  upon  a  bail  bond  given  in 
a  certain  action  brought  by  Louise  Calbow 
against  one  C.  Dudley  Chewnlng.  Said  Henk 
died,  and  his  administrator,  F.  B.  Bennett, 
was  substituted  as  party  defendant  The  ap- 
pellee pleaded  that  the  said  Chewnlng  had, 
prior  to  the  institution  of  the  action,  obtain- 
ed his  discbarge  as  a  bankrupt  In  the  United 
States  District  Court  that  the  Judgment 
which  the  bail  bond  was  given  to  secure  was 
provable  against  the  bankrupt  and  was  prov- 
en and  allowed,  and  that  the  appellee's  in- 
testate had  thereby  become  relieved  of  all 
liability  to  pay  the  judgment  for  which  the 
bond  was  given.  Two  replications  were  fil- 
ed to  this  plea,  and  demurrers  were  sustain- 
ed to  each  of  them. 

The  only  question  arising  on  the  record 
Is  as  to  the  correctness  of  the  ruling  of  the 
court  as  to  the  sufficiency  of  one  of  these 
replications.  The  replication  so  brought  in- 
to question  alleged  that  Chewnlng,  the  debt- 
or, did  not  surrender  himself  In  satisfaction 
of  the  Judgment,  and  that  the  appellee's  la- 
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testate  did  not  Bnrrender  blm  In  Buch  aatIS' 
faction,  and  tliat  tlie  appellee's  Intestate  did 
not  pro<nire  an  exoneretur  to  be  entered  of 
record  before  the  return  day  of  the  summons 
issued  in  the  action  of  debt  against  the  bail. 
Section  24,  a  16,  Hurd's  Bev.  St  1901,  en- 
titled "Bail  in  Civil  Cases,"  provides  that 
any  person  who  had  become  bond  as  bail  in 
any  civil  action,  if  his  principal  be  discharged, 
under  any  bankrupt  law  of  the  United  States, 
from  all  liability  to  pay  the  judgment  which 
the  bail  bond  was  given  to  secnre,  shonld 
be  entitled  to  have  a  formal  exoneretur  en- 
tered upon  the  records  of  the  court,  and  that 
such  order  should  operate  as  a  discharge  of 
the  ball  In  the  same  manner  as  if  he  had 
surrendered  his  principal  in  court  or  deliver- 
ed l^im  up  to  the  sheriff.  Section  11  of  the 
same  chapter  provides  that  it  shall  be  law- 
ful for  any  bail,  If  sued  on  his  bond,  to 
surrender  his  prlnciiMil  at  any  time  before 
the  return  day  of  the  process;  and  section 
16  of  the  act  provides  that  if  a  surrender 
be  so  made  the  ball  shall  be  discharged  from 
liability  upon  payment  of  the  costs,  etc. 

The  position  of  the  appellant  is  that  section 
24  and  sections  11  and  15  of  the  act  should 
be  construed  together,  and  that,  as  the  sure- 
ty on  the  bail  bond  could  not  surrender  his 
jM'incipal  after  the  return  day  of  the  process 
issued  In  an  action  on  the  bond  in  discharge 
of  his  liability,  "he  can  avail  himself  of  the 
discharge  of  his  principal  In  bankruptcy 
only  at  such  time  as  he  may  lawfully  sur- 
render his  principal  in  discharge  of  hla  ob- 
ligation; and  that,  when  the  right  to  sur- 
render the  principal  has  expired  imder  sec- 
tion 11  of  the  bail  act,  the  obligation  of  the 
surety  becomes  fixed,  and  thereafter  the 
creditor  may  treat  the  bail  as  his  creditor 
and  the  bond  as  his  obligation,  and  the  prin- 
cipal's discharge  in  bankruptcy  does  not  en- 
title him  to  an  exoneretur."  This  view  can- 
not be  maintained.  Upon  the  execution  of 
the  ball  bond  said  Chewning  became  the 
prisoner  of  the  bail,  who  had  legal  authori- 
ty to  keep  the  principal  in  his  custody  and 
terminate  bis  liability  at  any  time  by  sur- 
rendering his  prisoner  to  the  court  or  to  the 
sheriff.  Hurd's  Bev.  St  1901,  c.  16,  S  18; 
People  V.  Hathaway,  206  III.  42,  68  N.  B.  1053. 
The  judgment  entered  in  the  United  States 
District  Court  discharging  Chewning,  as  a 
bankrupt  from  all  liability  to  pay  tl>e  In- 
debtedness for  which  the  bail  bond  was  given, 
deprived  the  bail  of  his  right  of  custody  of 
the  person  of  Chewning,  and  the  bail  could 
not  seize  and  surrender  Chewning  thereafter. 
The  right  of  custody  and  the  power  to  seize 
and  surrender  his  principal  Is  an  incident  of 
the  relation  of  ball  and  principal,  and  when 
the  right  of  the  bail  to  seize  and  surrender 
Mb  principal  has  been  taken  away  by  the 
discharge  of  the  principal  from  all  liability 
to  pay  the  debt  which  the  ball  bond  was 
given  to  secure,  the  relation  of  ball  and 
principal  Is  at  an  end,  as  Is  also  the  liability 
of  the  balL    Mather  v.  People,   12  111.  9; 


People  V.  Hathaway,  Bnpnt;  5  Cye.  S2;  3  Bn- 
<7.  of  PL  &  Pr.  186. 

In  some  of  these  anthwitieB  It  Is  said  the 
bankruptcy  of  the  principal  will  discharge 
the  ball  at  any  time  before  liability  is  fix- 
ed. At  the  common  law,  and  also  by  the 
express  provisions  of  qur  statute,  liability 
is  fixed  by  the  issuance  of  a  capias  ad  satis- 
faciendum and  the  return  thereof.  S  Am. 
&  Eng.  Bncy.  of  Law  (2d  Ed.)  617;  Hord'B 
Bev.  St  c.  16,  {  20.  Go.  sa.  was  not  issaed 
for  Chewning  until  after  he  had  been  dls- 
diarged  as  a  bankrupt  The  ca.  sa.  could 
not  have  been  legally  enforced  by  the  ar- 
rest of  Chewning  after  he  had  been  dischar- 
ged as  a  bankrupt  and  the  issnanee  and 
return  of  the  writ  bad  therefore  no  eflScacy 
to  fix  the  liability  of  the  ball.  The  facts 
alleged  in  the  plea  relative  to  the  disduurge 
of  Chewning  as  a  bankrupt  constitnted  a 
good  defense  to  the  action,  and  the  entry  of  a 
formal  exoneretur  was  not  essential  to  the 
maintenance  of  that  defense.  Pei^le  ▼. 
Hathaway,  supra. 

The  judgment  appealed  from  must  be,  and 
Is,  affirmed. 

Judgment  affirmed. 


tm  nL  6S) 
LOMAX  et  al.  V.  LOMAX  et  al. 
(Supreme  Court  of  IlUnois.    Dec.  20,  IGOS.) 
Wirxa  — Beal  Estatx  Devised  —  Extbirsio 

E<VIDENOE. 

Where  testator  devised  certain  lands  as 
be!n^  in  Eection  24,  extrinsic  evidence  is  inad- 
missible to  show  that  It  was  Intended  to  say 
section  14,  thoagh  the  evidence  shows  that  hs 
owned  no  land  in  section  24,  bat  did  own 
one  tract  in  section  14  containing  the  nomber  of 
acres  stated  in  the  will,  and  that  there  was  no 
other  tract  of  that  exact  extent  in  that  town- 
sbip. 

[Ed.  Note. — For  cases  in  pohit  see  voL  48, 
Cent  Dig.  Wills,  i  1047.] 

Appeal  from  Circuit  Court,  Cook  Coanty; 
J.  W.  Mack,  Judge. 

Bill  by  James  H.  Lomax  and  others 
against  Maria  Lomax  and  others.  Decree 
for  ^defendants,  and  plaintiffs  appeaL  Be- 
versed. 

James  Maher  and  Lee,  Lee  &  Schnebardt; 
for  appellants.    Vail  &  Pain,  for  appellees. 

MAOBUDEB,  J.  The  original  and  amend- 
ed bills  in  this  case  were  filed  by  the  appel- 
lants for  the  partition  of  certain  lands  In  Cook 
county.  111.  The  Interests  of  the  parties  are 
derived  through  the  will  of  John  A.  Lomax, 
deceased,  which  bore  date  January  21,  1897. 
anij.  was  admitted  to  probate  in  the  iHofaate 
court  of  Cook  county  on  June  8,  1899.  At 
the  time  of  his  decease,  the  testator,  John  A. 
Lomax,  was  the  owner  of  the  S.  W.  fraction- 
al ^  of  section  14,  township  40  N.,  range 
12  B.  of  the  third  principal  meridian;  bat 
he  was  not  at  the  time  of  his  death,  the 
owner  of,  nor  had  he  at  any  time  been  seised 
or  possessed  of,  the  S.  W.  fractional  )4  of 
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section  24,  townahlp  40  N^  range  12  B.,  etc. 
The  testator  left  a  widow,  named  Maria 
Lomaz,  and  tbree  sons,  to  wit,  James  Jl. 
Lomaz,  George  Liomaz,  and  Bobert  D.  Lcnn- 
az.  He  owned  a  large  amount  of  land,  and, 
by  the  terms  of  bis  will  devised  most  of  the 
pieces  of  land  owned  by  him  to  his  wife  and 
bis  tliree  sons  as  tenants  in  common.  One 
of  the  paragraphs  in  his  will  was  as  follows: 
"I  give,  devise,  and  bequeath  unto  my  wife, 
Maria  Lomax,  and  my  sons,  Jamea  H.  Lomr 
ax,  George  Lomax,  and  Bobert  I>.  Lomax, 
as  tenants  in  common,  the  following  describ- 
ed parcels  of  land,  situated  in  the  town  of 
Leyden,  county  of  Cook,  Illinois,  namely, 
the  southwest  fractional  quarter  of  section 
24,  T.  40  N.,  E.  12  B.  of  the  3d  P.  M.,  con- 
taining about  65.87  acres  more  or  less."  The 
will  also  contained  the  following  devise: 
"AU  the  rest,  residue,  and  remainder  of  my 
estate,  either  real,  pergonal,  or  mixed,  where- 
soever situated  and  of  whatsoever  nature,  I 
give,  devise,  and  bequeath  unto  my  sons, 
James  H.  Lomax,  George  Lomax,  and  Bobert 
D.  Lomax,  equally  between  them."  One 
of  the  provisions  of  the  will  was  as  follows: 
"The  devises  and  bequests  which  I  have 
niade  in  this  my  will  to  my  wlfe^  Maria 
Lomax,  are  to  be  taken  by  her  in  lieu  of 
and  in  fall  satisfaction  of  all  her  dower 
rights  in  any  of  my  property  whatsoever, 
and  in  lieu  of  all  rights  to  widow's  award 
or  other  claims  whatsoever  against  my  es- 
tate; and  the  aforesaid  devises  and  be- 
quests In  this  will  are  given  expressly  upon 
said  conditions  and  limitations." 

The  theory  of  the  appellants,  who  filed  the 
present  bill,  is  that  there  was  no  devise 
whatever  by  the  will  of  the  S.  W.  fractional 
H  of  section  14  above  described,  and  that 
therefore  the  testator  died  intestate,  so  far 
as  the  S.  W.  fractional  %  of  section  14  was 
concerned.  It  is  then  contended  that,  inas- 
mnch  as  the  land  in  section  14  was  not  de 
vised  by  the  will,  it  passed  under  the  residu- 
ary clause  to  the  three  sons,  James  H.  Lom- 
ax, George  Lomax,  and  Bobert  D.  Lomax, 
equally,  and  that  the  widow,  Maria  Lomax, 
had  no  Interest  therein,  inasmuch  as,'  under 
the  clause  already  quoted,  she  was  given 
certain  devises  and  bequests  in  full  settle- 
ment of  all  her  dower  rights,  etc.,  and  did 
not  at  any  time  elect  to  renounce  the  benefit 
of  the  devises  and  provisions  made  for  her 
In  said  will,  nor  transmit  to  the  probate 
conrt  any  written  renunciation  of  said  de- 
vises and  provisions,  as  required  by  law, 
in  case  such  election  should  be  made.  Since 
tbe  filing  of  the  original  bill,  a  supplemental 
bill  was  filed,  alleging  that,  after  the  filing 
ot  the  bill,  Bobert  D.  Lomax  sold  and  con- 
veyed, by  good  and  sufficient  warranty  deed, 
all  his  right,  title,  and  interest  in  the  land 
mentioned  in  the  bill  to  James  H.  Lomax, 
and  that  James  H.  Lomax  is  the  legal  own- 
er of  all  the  interest  which  said  Bobert  D. 
Lomax  bad  in  and  to  said  parcels  of  land. 
This  all^ation  of  the  supplemental  bill  Ip 


not  denied.  The  theory  of  the  appellee 
Maria  Lomax  is  that  a  mistake  was  made  by 
the  scrivener  in  drawing  the  will,  and  that 
he  wrote  the '  words  "section  24,"  by  mis- 
take for  "section  14,"  so  tliat  the  devise,  "I 
give,  devise,  and  bequeath  unto  my  wife, 
Maria  Lomax,  and  my  sons,  James  H.  Lom- 
ax, George  Lomax,  and  Bobert  D.  Lomax, 
as  tenants  in  common,  the  following  describ- 
ed parcels  of  land,  situated  In  the  town  of 
Leyden,  county  pf  Cook,  niinolB,  namely, 
the  Bonthwest  fractional  quarter  of  section 
24,"  etc.,  should  have  been  "the  southwest 
fractional  quarter  of  section  14."  It  is  true 
that  the  testator  owned  no  land  at  all  in 
section  24  in  township  40,  but  did  own  land 
in  section  14  in  township  40.  The  appellee 
Maria  Lomax,  therefore,  claims  that  she  was 
entitled  by  the  will  to  an  undivided  one- 
fonrth  part  ot  the  said  land  in  section  14. 
while  the  appellants  claim  that,  as  section 
14  was  intestate  property  and  passed  under 
the  residuary  clause  to  them,  they,  James 
H.  Lomax,  George  Lomax,  and  Bobert  D. 
Iiomax,  became  the  owners  in  fee  as  ten- 
ants in  common  each  of  an  ondlvlded  one- 
third,  of  the  premises. 

The  case  was  referred  to  a  master  in 
chancery,  who  found  In  accwdance  with  the 
contention  of  appellants — that  is  to  say, 
that  when  the  will  was  made  the  testator 
was  seised  and  possessed  in  fee  of  the  S.  W. 
fractional  %  of  section  14,  eta;  that  the 
will  contains  no  specific  devise  of  said  S.  W. 
fractional  %  of  section  14,  which  was  the 
property  of  the  testator  when  he  died;  that 
said  S.  W.  fractional  %  of  section  14  on  the 
death  of  the  testator  becante  vested  in  fee 
simple  in  the  tbree  sons  above  named,  as 
tenants  in  common,  under  the  residuary 
clause  of  the  will;  that  the  widow,  Maria 
Lomax,  has  not  elected  to  renounce,  etc., 
and  has  no  Interest  in  said  S.  W.  fractional 
%  of  said  section  14;  that,  by  virtue  of  the 
deed  executed  by  Bobert  D.  Lomax  to 
James  H.  Lomax  the  S.  W.  fractional  % 
of  section  14,  as  above  described,  which  pass- 
ed under  the  residuary  clause  to  the  three 
sons  above  named.  Is  now  owned  in  fee,  an 
undivided  two-thirds  thereof  by  James  Q. 
Lomax,  and  an  undivided  one-third  thereof 
by  George  Lomax.  A  re-reference  was  made 
to  the  master  to  take  proof  upon  the  subject 
only  as  to  whether  there  is  any  S.  W.  frac- 
tional %  of  land  in  the  township  of  Leyden, 
Cook  county.  111.,  containing  approximately 
55.87  acres,  other  than  the  S.  W.  fractional 
%  ot  section  14  in  said  town  of  Leyden; 
and  the  master  found  that  said  S.  W.  frac- 
tional )4  of  section  14  contains  55.87  acres, 
and  that  there  is  no  other  fractional  quarter 
section  of  land  in  said  township,  containing 
approximately  55.87  acres.  The  court  enter- 
ed a  decree,  confirming  the  master's  report, 
except  as  to  his  finding  that  the  S.  W.  frac- 
tional %  of  section  14  passed  under  the  re- 
siduary clause  of  the  will  to  James  H.. 
George,  and  Bobert  D.  Lomax,  .and^tl^T^ 
igilized  by  VjL)0^  It. 
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James  H.  Lomaz  owned  an  undivided  two- 
thirds,  and  George  Lomax  an  undivided  one- 
third  thereof.  But  the  court,  after  finding 
a  conveyance  and  sale  by  Robert  D.  Lomax 
of  his  Interest  to  James  H.  Lomaz,  fonud 
that  partition  and  division  ought  to  be  made 
of  the  same  between  James  H.  Lomax, 
George  Lomax,  and  Maria  Lomax,  one-half 
thereof  to  James,  one-fourth  to  George,  and 
one-fourth  thereof  to  Maria  Lomaz.  The 
present  appeal  is  prosecuted  from  the  de- 
cree, so  rendered. 

In  order  to  sustain  the  decree  entered  by 
the  court  below,  It  will  be  necessary  to  hold 
that  the  testator  made  a  mistake  and  devised 
land  In  section  24,  Instead  of  land  In  section 
14,  and  that,  as  he  owned  no  land  In  section 
24  and  made  no  devise  of  land  In  section  14, 
the  land  In  section  14  passed  as  Intestate 
estate  under  the  residuary  clause  to  the  three 
sons,  and  the  widow  took  no  Interest  thereon. 
But  If  this  court  can  hold  that  the  testator, 
or  the  scrivener  who  drew  his  will,  made  a 
mistake  In  writing  section  24,  Instead  of  sec- 
tion 14,  then  the  land  In  section  14  passed 
equally  to  the  widow  and  the  three  sons  to- 
gether, so  that  her  Interest  would  be  an  un- 
divided one-fourth.  We  are  unable  to  see 
why  this  case  does  not  come  within  the  doe- 
trine  announced  in  Kurtz  v.  Hlbner,  65  111. 
514,  8  Am.  Rep.  665,  and  relndorsed  in  BIngel 
V.  Volz,  142  111.  214,  81  N.  E.  13,  16  L.  R.  A. 
321,  34  Am.  St.  Rep.  64;  Williams  v.  Wil- 
liams, 189  111.  600,  59  N.  E.  966,  and  Vestal 
V.  Garrett,  197  111.  398,  64  N.  E.  345.  In 
Kurtz  V.  Hlbner,  supra,  a  testator  devised  a 
"tract  of  land  situate  In  the  town  of  Joliet, 
Will  county,  Illinois,  and  described  as  fol- 
lows :  The  west  half  of  the  southwest  quar- 
ter, sectioi)  32,  township  35,  range  10,  contain- 
ing eighty  acres,  more  or  less,"  and  "all  that 
part  or  parcel  of  land  described  as  the  south 
half  of  the  east  half  of  the  south  quarter,  sec- 
tion 31,  In  township  35,  range  10,  containing 
forty  acres,  more  or  less" — and  it  was  held 
that  parol  evidence  was  not  admissible  for  the 
purpose  of  showing  that  the  testator  Intend- 
ed to  devise  land  In  different  sections  from 
those  mentioned  in  the  will,  and  that  the 
draftsman  of  the  will  by  mistake  Inserted 
the  wrong  numbers.  In  that  case  proof  was 
offered  that  the  testator,  at  the  time  of  bis 
death,  owned  but  one  80-acre  tract,  which  was 
In  section  33,  instead  of  section  32.  Evi- 
dence was  also  offered  that  the  testator  by 
mistake  Inserted  the  word  "one"  after  the 
word  "thirty,"  Instead  of  the  word  "two," 
thus  devising  land  in  section  31,  Instead  of 
section  32.  This  evidence  was  excluded,  and 
the  court.  In  sustaining  the  ruling,  said  (page 
519  of  55  111.  [8  Am.  Rep.  665]) :  "The  law 
requires  that  all  wills  of  lands  shall  be  In 
writing,  and  extrinsic  evidence  is  never  ad- 
missible to  alter,  detract  from,  or  add  to  the 
terms  of  a  will.  To  permit  evidence,  the 
effect  of  which  would  be  to  take  from  a  will 
plain  and  unambiguous  language  and  Insert 
other  language  In  lieu  thereof,  would  violate 


the  foregoing  well-established  rale.  For  the 
purpose  of  determining  the  object  of  a  tes- 
tator's bounty,  or  the  subject  of  disposltI(Hi, 
parol  evidence  may  be  received  to  enable  the 
court  to  Identify  the  person  or  thing  intend- 
ed. In  this  regard  the  evidenoe  offered  af- 
forded no  aid  to  the  court  The  deyise  is 
certain  both  as  to  the  object  and  snbject 
There  are  no  two  objects — ^no  two  subjects." 
So,  In  the  case  at  bar,  parol  evidence  cannot 
t>e  introduced  for  the  purpose  of  sbowing 
that  a  mistake  was  made  by  writing  "section 
24"  In  the  will,  Instead  of  "section  14^"  It 
la  well  settled  that  equity  will  not  ent«tain 
a  bill  to  reform  a  will  under  the  gnlae  of  an 
attempt  to  construe  the  will.  The  terms  of 
the  devise  here  are  on  their  face  clear  and 
unambiguous,  being  a  devise  of  land  in  sec- 
tion 24.  The  language  describes  a  tract  of 
land,  and  one  which  Is  capable  of  being  read- 
ily identified ;  and,  if  the  testator  had  owned 
it,  it  would  have  passed  by  the  terms  of  the 
will. 

In  some  cases  It  has  been  held  that  a  latent 
ambiguity  arises  when  extrinsic  evidence  is 
applied  to  such  a  devise  as  this,  and  that  sncb 
evidence  may  be  resorted  to  for  the  purpose 
of  explaining  the  ambiguity  and  showing 
what  land  the  testator  Intended  to  devise. 
It  should  always  be  the  object  of  the  conrt 
to  arrive,  if  possible,  at  the  Intention  of  the 
testator;  but  "the  intention  to  be  sought  for 
Is  not  ttiat  which  existed  in  the  mind  of  the 
testator,  but  that  which  is  expressed  by  the 
language  of  the  will.  W}iile,  In  attempting 
to  construe  a  will,  reference  may  I>e  made  to 
surrounding  circumstances,  for  the  purpose 
of  determining  the  objects  of  the  testator's 
boun^  or  the  subject  of  dlsirasltion,  and  with 
that  view  to  place  the  court,  so  far  as  pos- 
sible, where  it  may  interpret  the  language 
used  from  the  standpoint  of  the  testator  at 
the  time  he  employed  It,  still  the  mie  is  In- 
fiexlble  that  surrounding  clrcnrastancea  can- 
not be  resorted  to  for  the  purpose  of  Import- 
ing into  the  will  any  intention  wlilch  is  not 
there  expressed."  BIngel  v.  Volz,  supra.  As 
will  be  seen  by  reference  to  the  cases  above 
mentioned,  and  also  to  the  cases  of  Decker  ▼. 
Decker,  121  111.  341,  12  N.  E.  750,  and  Hoff- 
man V.  Young,  170  III.  290,  49  N.  E.  570,  this 
is  not  a  case  where  so  much  of  the  descrip- 
tion as  is  false  may  be  stricken  out,  so  as  to 
leave  enough  In  the  will,  interpreted  In  the 
light  Of  surrounding  circumstances  at  the 
time  It  was  made,  to  identify  the  premises 
devised.  Williams  v.  Williams,  supra.  It 
was  said  In  BIngel  v.  Volz,  supra,  as  follows 
(page  225  of  142  III.,  page  16  of  31  N.  B. 
[16  L.  B,  A.  321,  34  Am.  St  Rep.  64]): 
"Doubtless  if  there  were  repugnant  elements 
in  the  description  employed  In  the  devise  in 
question,  and  if  the  description,  after  re- 
jecting a  repugnant  element  were  complete 
In  itself,  so  as  to  accurately  and  sufiSclently 
describe  the  land  Intended  to  be  descrit>ed, 
that  rule  of  construction  might  be  adopted. 
But  we  are  unable  to  see,  and  the  ingenalty 
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of  counsel  has  been  nnable  to  point  out,  any 
way  In  whlcb  that  rule  of  construction  can 
be  applied,  so  as  to  work  out  the  result  sought 
to  be  attained.  •  •  •  If  It  be  admitted 
that  there  are  repugnant  elements  In  this  de- 
scription, It  is  Impossible  to  see  what  repug- 
nant element  can  be  rejected,  so  as  to  leave  a 
description  which  will  apply  to  the  land 
which  the  appellant  claims."  In  tbe  case  at 
bar,  if  we  reject  the  words  "section  21,"  or 
tbe  figures  "24,"  nothing  remains  to  indi- 
cate in  what  section  the  land  in  question  lies. 
The  correction  of  the  description,  by  the  in- 
sertion of  "14"  In  the  place  of  "24,"  requires 
not  only  that  tbe  figures  "24"  should  be 
stricken  out,  but  that  tbe  figures  "14"  should 
be  inserted.  As  was  said  in  Bingel  t.  Volz, 
supra,  this  "involres  more  than  construction. 
It  requires  reformation,  and  in  this  state  at 
least  courts  of  equity  have  persistently  re- 
fused to  entertain  bills  to  reform  wills." 

For  the  reasons  above  stated,  we  are  of  tbe 
opinion  that  the  decree  of  the  court  below  is 
erroneous;  and  accordingly  It  is  reversed, 
and  the  cause  Is  remanded  to  the  circuit 
court  for  further  proceedings  in  accordance 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


(218  111.  636) 

HBYMANN  v.  HEYMANN. 

(Supreme  Court  of  Illinois.    Dec.  20,  1S05.) 

X.  Mabriaob— Comvon-Law  Mabbiaqb. 

Statement  of  a  man  to  a  woman:  "I  give 
you  my  word  of  honor  we  can  stay  man  and 
wife.  I  am  your  husband,  and  I  am  satisfied" — 
with  an  assurance,  in  answer  to  her  expressed 
doubts,  that  no  other  ceremony  was  necessary, 
followed  by  cohabitatioB,  constitutes  a  marriage 
at  common  law. 

(Bd.  Note. — For  cases  in  point,  see  vol.  84, 
Gent.  Dig.  Marriage,  {§  12,  13,  16.] 

2.  Same— EviDcncs. 

Bvidence  of  a  contract  of  marriage  per 
verba  de  prcesenti,  followed  by  living  together 
aa  husband  and  wife,  is  strengthened  by  tbe 
fact  that  both  parties  at  the  time  were  com- 
petent to  marry  and  that  no  illicit  relations  had 
existed  between  the  parties. 

[Ed.  Note. — For  cases  in  point,  see  vol.  84, 
Cent.  Dig.  Marriage,  i  87.] 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  for  separate  maintenance  by  Jennie 
Heymann  against  Albert  Heymann.  Defend- 
ant appeared  and  answered.  A  replication 
was  filed  to  the  answer,  and  upon  a  hearing 
of  the  cause  tbe  court  entered  a  decree  in 
favor  of  complainant  Defendant  took  an 
appeal  from  the  decree  entered  by  tbe 
superior  court  of  Cook  county  to  the  Appel- 
late Court  for  the  First  District  Tbe  Ap- 
pellate Court  has  afilrmed  the  decree,  and 
tbe  present  appeal  is  prosecuted  from  such 
judgment   of   afilrmance.    Affirmed. 

Charles  I>.  Swanson  (William  J.  Stapleton, 
of  counsel),  for  appellant  D.  B.  Brillow, 
tor  appellee. 


MAGRUDER,  J.  In  deciding  this  case  the 
Appellate  Court  expressed  the  .following 
views: 

"Appellee  contends  in  her  bill  and  by 
her  own  testimony,  supported  by  the  testi- 
mony of  several  witnesses  and  a  sworn 
schedule  made  by  appellant  that  there  was 
a  marriage  contract  between  appellant  and 
herself  per  verba  de  pnesentl,  followed  by 
cohabitation  and  living  together  as  husband 
and  wife  for  a  period  of  six  years.  Appel- 
lant on  the  other  hand,  denies  any  such  con- 
tract He  denies  any  intimate  relations 
with  appellee,  and  claims  that  his  presence 
In  the  same  house  or  apartment  with  her 
was  as  a  roomer  or  boarder.  The  issue  here 
is  whether  tbe  parties  were  married,  no 
ceremony  having  been  performed.  Appellee 
avers  in  her  bill  that  she  was  married  to  ap- 
pellant in  August  1886,  without  a  marriage 
ceremony.  In  her  testimony  appellee  says 
that  in  April,  1886,  appellant  having  rented 
a  furnished  room  of  her  for  some  time 
previous  thereto,  and  being  about  to  go  to 
Lake  Geneva,  where  he  had  an  engagement 
as  a  musician,  proposed  marriage  to  her; 
that  she  postponed  the  matter  until  he  should 
return  from  Lake  Geneva;  that  he  wrote 
to  her  from  Lake  Geneva  repeatedly,  and 
sent  her  money  in  letters  to  rent  a  fiat,  and 
requested  her  to  give  up  keeping  boarders. 
In  accordance  with  his  suggestions  she  rent- 
ed a  flat  at  the  corner  of  Wood  and  Division 
streets,  in  Chicago,  and  moved  into  it;  that 
appellant  returned  from  Lake  Geneva  In 
August  1886,  and  tbe  subject  of  marriage 
was  again  talked  over  between  them.  In  the 
course  of  the  conversation,  and  in' answer  to 
appellee's  question  as  to  the  form  of  mar- 
riage in  this  country,  appellant  stated  to  her 
that  It  was  not  necessary  to  get  married, 
conveying  to  her  the  Impression  apparently 
that  no  marriage  ceremony  was  necessary. 
He  said  to  her:  'I  give  you  my  word  of 
honor  we  can  stay  man  and  wife.  I  am 
your  husband,  and  I  am  satisfied.'  Appellee 
then  said  that  they  would  have  to  go  to  a 
Judge,  and  appellant  replied  that  bis  word 
was  better  than  a  Judge's  word.  Appellee 
stated  that  she  knew  what  marriage  was  in 
the  old  country,  but  that  she  supposed  what 
he  said  was  true;  that  he  promised  her  to  be 
her  husband,  and  she  consented.  This  was 
tbe  substance  of  their  conversation.  There- 
upon they  occupied  tbe  same  bed  that  night 
and  lived  together  as  husband  and  wife  for 
six  years,  until  appellant  left  ber. 

"The  testimony  of  appellee  is  supported  by 
five  or  six  witnesses,  who  testify  to  various 
facts  and  circumstances  tending  to  show 
that  appellant  and  appellee  lived  together 
as  husband  and  wife,  treated  each  other 
openly  as  husband  and  wife,  and  spoke  of 
each  other  as  sustaining  that  relation,  and 
that  they  were  so  regarded  by  those  who 
knew  them.  Within  a  year  after  the  time 
appellee  claims  the  contract  of  marriage  was 

made^  a  suit  was  commenced 
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ment  was  recovered  therein  against  appel- 
lant and  appellee  In  favor  of  A.  Bernstein 
before  a  Justice  of,  the  peace  of  Cook  county 
for  $52.75  and  costs.  An  execution  waa 
issued  thereon  and  placed  in  the  hands  of 
Fbll  C.  Menard,  a  constable  of  Cook  county, 
for  service.  On  June  18,  1897,  appellant 
executed  and  made  affidavit  to  a  schedule, 
which  was  given  to  the  constable  holding  the 
execution.  In  this  schedule  he  sets  forth  the 
household  goods  and  wearing  apparel  of  him- 
self and  Jennie  Heymann,  his  wife,  and  calls 
appellee  his  wife  several  times,  describing 
her  as  'Jennie  Heymann,  nfie  Oney,  his  wife.' 

"Appellant  denies  the  conversations  In  re- 
gard to  marriage,  and  that  he  lived  with  ap- 
pellee as  her  bnsband  at  any  time.  He 
denies  that  he  ever  held  her  out  or  Intro- 
duced her  as  his  wife,  and  states  that  he 
never  occupied  the  same  room  with  her,  and 
that  bis  only  relation  with  her  at  any  time 
was  as  a  roomer  or  boarder.  In  regard  to 
the  schedule  which  he  made  to  the  constable, 
he  says  that  appellee  advised  lilm  to  go  to  an 
attorney  whom  she  bad  seen,  and  that  be 
went  with  her  to  the  office  of  Mr.  Knaus, 
who  advised  blm  that  the  only  way  he  could 
get  out  of  paying  an  unjust  debt  was  to  sign 
the  paper  which  was  presented  to  him;  that 
thereupon  be  signed  It,  stating  to  Knaus 
that  appellee  was  not  his  wife;  and  that 
he  did  not  know  that  he  swore  to  her  being 
his  wife  in  the  schedule.  [Counsel  for  appel- 
lant admit,  however,  that  sexual  relations 
did  exist  between  appellant  and  appellee, 
saying  In  brief:  "It  may  be  urged  by  coun- 
sel for  appellee  that  appellant  has  denied 
sexual  relations  with  appellee.  This  Is  un- 
true. While  It  appears  from  his  testimony 
that  he  denied  occupying  the  same  room  and 
bed  with  her,  the  denial  was  in  every  Instance 
coupled  with  the  qualify  words  'as  husband 
and  wife.'"]  Appellant  Introduced  the  evi- 
dence of  several  witnesses,  who  testifled  that 
they  knew  appellee  during  the  period  appellant 
was  rooming  with  her  as  Mrs.  or  Miss  Oney, 
and  never  heard  appellant  address  her  as 
bis  wife,  and  that  appellant  introduced  her 
as  Mrs.  Oney.  Two  of  the  landlords  of  ap- 
pellee testifled  that  she  rented  premises  of 
th6m,  giving  the  name  Mrs.  Oney.  On  the 
evidence  thus  briefly  outlined,  appellee  con- 
tends that  there  was  a  common-law  mar- 
riage, and  appellant  insists  that  there  was 
no  marriage,  and  that  the  evidence  does  not 
show  a  marriage. 

"To  enter  into  an  analysis  or  full  discus- 
sion of  the  evidence  here  would  extend  this 
opinion  beyond  reasonable  limits.  We  have 
studied  carefully  the  evidence  contained  In 
the  record,  and  we  think  it  preponderates 
In  favor  of  the  contention  of  appellee  that 
there  was  a  marriage  contract  between  ap- 
pellant null  nppt'llee  per  verba  de  prfesentl, 
M-liich  wns  imrnoiJ lately  foUowecI  by  coliabi- 
totion  as   busbaud  and   wile.    Tbere  Is  no 


question  in  the  case  of  the  capacity  of  the 
parties  to  enter  into  the  marriage  relation. 
Nor  is  there  any  contention  that  the  parties 
were  living  In  a  meretricious  state  before 
August,  1896,  the  date  of  the  marriage  eon- 
tract  and  the  cohabitation  that  followed  It 
While  appellant  has  denied  substantially 
everj'thlng  that  appellee  and  nearly  every 
witness  on  her  behalf  testified  to,  liis  evidence 
does  not  go  to  the  extent  of  showing  that 
they  at  any  time  lived  together  in  clandestine 
siexual  intimacy.  No  doubt,  therefore,  to 
thrown  upon  the  marriage  contract,  as  tes- 
tified to  by  appellee,  by  reason  of  the  con- 
tract having  been  entered  into  tlirough  the 
door  of  a  previous  illicit  intercourse.  The 
proof  In  this  case  brings  it  clearly  witliin 
the  law,  as  announced  by  our  Supreme 
Court  In  Cartwright  v.  McGown,  121  IlL  888, 
12  N.  E.  7S7,  2  Am.  St.  Rep.  105,  and  the 
authorities  there  cited.  In  the  above  case 
it  Is  said:  'While  our  statute  prescribes 
certain  formalities  to  be  observed  in  naar- 
rlages,  and  certain  steps  to  be  taken  to  pre- 
serve the  evidence  of  their  celebration,  it 
does  not  declare  a  marriage  void  whicb  is 
legal  at  the  common  law,  merely  because 
not  entered  into  in  accordance  vrltb  its 
provisions.  Port  v.  Port,  70  111.  484.  A  mar- 
riage is  a  civil  contract  made  in  due  form, 
by  which  a  man  and  woman  agree  to  take 
each  other  for  husband  and  wife  during  their 
Joint  lives,  unless  it  is  annulled  by  law,  and 
to  discharge  towards  each  other  the  duties 
imposed  by  law  upon  such  relation.  E^cb 
must  be  capable  of  assenting,  and  most  in 
fact  consent  to  form  this  new  relation.  If 
a  statute  forbids  the  solemnization  of  mar- 
riage witbont  a  license,  still.  In  the  absence 
of  a  clause  of  nullity,  the  marriage  will  be 
good,  though  no  license  was  had.'  No  par- 
ticular form  of  words  is  necessary  to  con- 
stitute a  common-law  marriage.  If  wliat 
Is  done  and  said  evidences  an  intention  by 
the  parties  to  assume  the  marriage  status, 
and  the  parties  thereupon  enter  into  the 
relation  of  husband  and  wife,  tbat  is  suf- 
ficient, whatever  may  be  the  form  of  ex- 
pression used.  Stewart  on  Marriage  and 
Divorce,  5  86.  The  clear  preponderance  and 
weight  of  the  evidence  show  all  the  necessary 
legal  elements  of  a  marriage,  as  contem- 
plated by  the  law  of  this  state.  This  was 
the  view  and  conclusion  of  the  learned  chan- 
cellor, who  heard  the  witnesses  and  observed 
their  character  and  manner  of  testifying. 
His  conclusions  upon  the  evidence  are  en- 
titled to  weight  The  decree  of  the  superior 
court  accords  with  the  law  and  the  facts  of 
the  case,  and  must  be  affirmed." 

We  concur  with  the  views  above  expressed 
In  the  opinion  of  the  Appellate  Court  and 
accordingly  thfe  Judgment  of  the  AppellaW 
Court  Is  nfflrmed. 

Judgment  affirmed. 
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(as  ni.  641) 

;. ARMSTRONG  t.   STEBBIN& 
(Supreme  Court  of  lUisoia.    Dec.  20,  1900.) 
Appbai.  —  RxviEw— Vaxiahob  — Qqbstiom— 
I  How  Raibkd  Bblow. 

Anj  variance  between  the  allegations  of  a 
bill  and  the  evidence  before  the  master  must  bt 
raised  by  objectious  or  exertions  to  the  mas- 
ter's report,  in  order  to  have  that  question  re- 
viewed on  appeal. 

[Ed.  Note. — For  cases  In  point,  see  voL  2, 
Cent  Dig.  Appeal  and  Error,  f  1221.] 

Appeal  from  Appellate  Court,  Second  Dis- 
trict 

Bill  by  Grant  C.  Stebblns  against  Joseph 
Armstrong.  Decree  for  complainant,  and  de- 
fendant appeals.    Affirmed. 

Appellee  fUed  a  bill  for  an  accoonting  In 
the  circuit  court  of  LaSalle  county,  allegbug^ 
in  substance,  that  on  December  10,  1897,  ap- 
pellee and  appellant,  Joseph  Armstrong,  en- 
tered into  a  general  copartnership  to  raise 
money  and  purchase  judgments  which  were 
lieus  on  the  prox>erty  of  one  Matthew  White, 
and  make  certain  judgments  then  owned  by 
them  in  their  own  right  or  as  assignees, 
they  to  advance  certain  moneys  and  borrow 
certain  moneys  at  the  banlc  on  their  joint 
note,  any  amount  recovered  In  satis^ing 
judgments,  whether  owned  by  them  In  tlieir 
own  right  or  as  assignees,  to  be  divided,  four- 
ninths  to  appellee  and  flve-ninths  to  appel- 
lant; further  alleging  that  said  copartnership 
was  carried  on  for  a  period  of  tbree  years; 
that  a  large  amount  of  judgments  were  pur- 
chased and  redemptions  made  thereunder, 
add  a  large  amount  of  money  received  by 
appellant;  that  appellant  redeemed  a  cer- 
tain tract  of  land  tor  virtue  of  said  agree- 
ment, and  retains  tlie  title  in  Mmself,  ap- 
pellee alleging  that  the  same  isth^r  joint 
property,  and  that  appellant  has  refnaed  to 
come  to  an  accounting  with  appellee;  prays 
an  accounting  may' be  had,  and  land  redeemed 
by  appellant  be  decreed  to  be  copartnership 
property,  concluding  with  a  general  prayer 
for  relief,  etc  The  answer  of  appellant 
denies  every  allegation  of  the  bill,  and  al- 
leges that  on  December  10,  1897,  appellant 
and  appellee  entered  Into  an  agreement  that 
after  that  time  they  would  make  redemptions 
under  certain  judgments  then  owned  and 
controlled  by  them,  appellant  to  furnish  flve- 
nlnths  and  appellee  four-ninths  of  the  money 
for  that  purpose,  and  the  profits  to  be  divid- 
ed m  like  proportions;  that  appellee  wholly 
failed  to  perform  his  part  of  said  agreement, 
eta,  and  that  March  2,  1899,  appellant  and 
appellee  stated  their  mutual  accounts,  and 
agreed  upon  a  balance  due  of  f  5S0,  which  ap- 
pellant paid  appellee  in  full  settlement  of 
all  claims  and  demands  to  that  date;  also 
alleges  that  appellee  has  been  guilty  of  laches. 
the  cause  was  referred  to  the  master  Ia 
chancery,  to  take  iH'oof s  and '  make  report 
both  of  flndlngB  of  fact  and  of  law.  The 
master  found  ttiat  the  complainant  was  en- 
titled to  relief  prayed  for  In  said  bill,  and 
that  defendant  was  justly  Indebted  to  com- 


plainant in  the  sum  of  $730.B1,  witii  Interest 
at  the  legal  rate  thereon  from  February  28, 
190S,  to  the  date  of  filing  the  MIL  Objections 
were  filed  to  the  master's  report  by  appel- 
lant, which  stood  as  exceptions  in  the  circuit 
court  by  agreement  of  parties.  The  chancel- 
lor sustained  the  finding  of  the  master,  and 
entered  a  decree  accordingly,  from  which  an 
appeal  was  prosecuted  to  the  Appellate 
Court;  where  the  judgment  of  the  circuit 
court  was  affirmed,  and  a  certificate  of  Im- 
portance granted  to  this  court 

Browne  A  Wiley,  Hnttman,  Butters  &  Carr, 
John  H.  Armstrong,  and  1. 1.  Hanna,  for  ap- 
pellant   H.  M.  Kelly,  for  appellee. 

RI0K8,  J.  (after  stating  the  facts).  The 
facts  in  the  case,  as  disclosed  by  the  record, 
are  substantially  as  follows:  It  appears 
that  In  the  spring  of  1895  one  Matthew 
White  failed.  Judgments  were  entered 
agralnst  him  In  favor  of  various  parties, 
among  them  being  two  in  favor  of  appellee , 
and  two  In  favor  of  R.  S.  Parker  &  Co. 
Appellant's  son,  B.  S.  Armstrong,  was  a 
member  of  the  firm  of  R.  S.  Parker  &  Co., 
and  the  owner  of  an  undivided  one-half 
interest  in  the  Parker  &  Co.  judgments. 
White's  property  was  all  taken  under  fore- 
closure proceedings,  and  there  seemed  to  ba 
little  left  for  anybody.  Benjamin  Arm< 
strong,  who  was  at  that  time  residlpg  in 
Chicago,  began  a  correspondence  with  ap- 
pellee, with  the  view  of  going  together  and 
making  some  arrangements  to  redeem  the 
White  land  from  the  foreclosure  sales,  and 
after  there  had  been  some  correspondence 
with  them  In  reference  to  the  matter,  Ben- 
jamin Armstrong  had  his  father,  the  appel- 
lant »>eet  Stebblns,  and  gave  bis  father 
full  power  and  authority  to  make  any  deal 
with  Stebblns  that  appellant  desired.  After 
appellant  and  appellee  had  talked  the  mat- 
ter over,  it  was  agreed  to  form  a  partner- 
Edtlp,  and  use  their  own  judgments  and  any 
other  judgments  they  could  buy  or  use  to 
any  manner  to  redeem,  and  to  make  as 
much  as  they  cOtild  by  such  redemption; 
with  the  understanding  that  regardless  of 
whose  judgments  might  be  nBed,'they  would 
share  the  profits  and  the  proceeds  of  the 
amount  recovered  on  a  four-ninths  and  flve- 
nlnths  basis,  appellant  to  get  five-ninths  and 
appeUee  four-ninths.  Pursuant  to  this  agree- 
ment, appellant  and  appellee  went  to  the 
National  City  Bank,  and  borrowed  $5,000, 
giving  their  joint  note,  and  made  redemp- 
tion of  a  certain  tract  of  land  which  had 
been  sold  xm&ec  mortgage.  The  evidence 
discloses  that  at  the  time  of  the  first  re- 
demption appellee  did  not  have  a  sufficient 
amount  of  money  with  which  to  make  the 
redemption,  and  was  informed  by  Armstrong 
that  It  would  make  no  difference;  that  be 
would  put  up  the  amount  required  above 
the  $5,000  for  that  redemption,  and  Steb- 
blns could  send  him  bis  part  of  the  money 
In  the  near   future.    The  redemptioo  was 
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made  nnder  the  Benjamin  ArmBtronK  JuAg' 
ment  They  next  entered  into  an  agreement 
with  R.  S.  Parker  that  he  should  assign 
to  them  the  Jndgment  held  by  him,  on  the 
condition  that  they  give  him  one-third  of 
what  they  recovered  on  the  Judgment  They 
then  redeemed  a  255-acre  tract  from  one 
Allen,  who  had  foreclosed  a  mortgage,  and 
the  amount  required  to  redeem  this  255- 
acre  tract  was  $5,872.84.  In  their  negotia- 
tions to  obtain  the  Parker  Judgment,  both 
the  parties  actively  participated;  appellee 
having  gone  to  Chicago  for  that  purpose. 
In  this  transaction  they  also  used  the  $5,000 
that  was  gotten  from  the  bank  on  their 
Joint  note.  After  making  the  redemption  of 
the  255-acre  tract.  It  was  put  up  for  sale, 
and  bid  in  by  another  party,  who  paid  the 
Parker  Judgment,  together  with  costs  and 
interest,  and  $500  in  addition,  to  be  applied 
on  a  Judgment  in  favor  of  appellee,  on  an 
agreement  that  they  would  not  again  re- 
deem from  that  sale.  The  amount,  as 
shown,  that  was  realized  under  this  trans- 
action was  $8,148.88.  Appellant  took  the 
profits  under  these  Judgments  and  retained 
them,  and  refused  to  account  to  Stebblna. 
It  appears  that  afterwards  appellant  and 
appellee  entered  Into  a  written  agreement 
on  the  18th  of  March,  1888.  The  contract 
was  solely  in  reference  to  money  realized 
out  of  a  827-acre  tract  of  land  sold  March 
18, 1898,  and  the  manner  in  which  the  money 
was  to  be  distributed.  It  was  entirely  dis- 
tinct from  the  transactions  had  under  the 
verbal  agreement. 

It  is  first  insisted  that  there  la  a  variance 
between  the  allegations  of  the  bill  and  the 
proof,  and  that  therefore  It  was  error  to 
enter  the  decree  as  entered  by  the  chancellor. 
No  objection  or  exception  to  the  master's 
report  raised  any  question  of  variance  as 
to  the  allegations  of  bill  and  proof,  which 
was  necessary  in  order  to  have  that  question 
reviewed  in  this  court.  McAullffe  v.  Renter, 
166  HI.  491,  46  N.  B.  1087 ;  Crone  v.  Crone, 
170  ni.  494,  49  N.  B.  217. 

Appellant  contends  that  there  was  no  part- 
nership relation  existing  between  them  con- 
cerning ther  transactions  in  which  $5,000 
was  borrowed  at  the  bank ;  but  the  evidence 
discloses  that  both  parties  signed  the  note 
at  the  bank,  and  that  appellee  paid  the 
Interest  on  the  note  at  two  different  times, 
and  the  money  was  afterwards  ueed  In 
other  transactionB  In  which  there  was  no 
question  but  that  both  parties  were  inter- 
ested. The  master  found,  as  a  matter  of 
fact,  that  appellee  was  interested  In  the 
second  transaction,  and  that  appellant  should 
account  to  him  for  the  profits  realized  out  i 
of  the  same.  The  record  discloses  that  I 
appellee  is  sustained  by  all  the  documentary 
evidence  produced,  which  consists  of  vari- 
ous letters  written  by  appellant,  and  Is 
also  corroborated  by  disinterested  witnesses. 
We  think  the  record  fairly  discloses  that 
there  was  a  partnership  existing  between 


them  In  reference  to  the  transaction,  and 
while  certain  money  was  sent  appelant  by 
appellee  shortly  after  the  contract  waa  en- 
tered Into,  to  apply  on  the  first  redemption. 
It  was  returned,  with  Instrnctlona  to  retain 
it,  and  obtain  other  money  for  the  puipoee 
of  making  other  redemptions ;  and  from  ap- 
pellant's letters  It  was  apparent  that  he 
had  secured  sufllclent  money  to  carry  the 
deal  through  on  his  own  accord,  yet  there 
was  nothing  said  in  the  letters  that  would 
lead  appellee  to  believe  that  appellant  had 
changed  his  mind  In  reference  to  allowing 
appellee  his  share  of  the  profits  that  mi|^t 
be  realized  out  of  the  transaction.  The 
master  and  chancellor  refused  to  allow  ap- 
pellee any  b«iefit  or  share  of  ixofit  In  the 
first  transaction,  and,  as  he  assigned  no 
cross-error,  we  are  not  called  upon  to  con- 
sider it 

Appellant  insists,  further,  that  a  settle- 
ment was  had  of  all  their  transactions,  in 
which  he  paid  appellee  $550  In  full  settle- 
ment of  all  their  controversies;  but  the  evi- 
dence discloses  that  the  settlement  was  In 
fact  a  settlement  only  of  a  single  transac- 
tion had  under  a  written  contract  between 
them,  entered  into  on  March  18,  1898,  and 
in  which  the  transaction  In  controversy  was 
not  mentioned,  and  nothing  was  aald  or 
done  by  either  party  to  lead  appellee  to  be- 
lieve, or  that  should  satisfy  a  court  that 
It  was  a  settlement  of  all  matters  between 
them. 

After  a  careful  examination  of  the  record, 
we  are  of  the  opinion  that  the  decree  of  the 
circuit  court  Is  equitable  between  the  par- 
ties and  sustained  by  the  evidence^  Other 
proposidons  raised  by  the  answer  of  appel- 
lant are  not  argued,  and  therefore  consider- 
ed waived.  The  Judgment  of  the  Appel- 
late Court  la  therefore  afiQrmed. 

Judgment  afiOrmed. 


(SS  Ittd.  App.  CK) 
HARRINGTON  v.  HARRINGTON. 

(No.   5,514.) 

(Appellate  Court  of  Indiana,  Divlaion  No.  2. 
Nov.  17,  19(W.) 

Divorce  —  Tempobast   Sepakatioii  —  Caoss- 

COMPLAINT. 

Act  Feb.  28,  1903  (Acts  1903.  p.  114,  c. 
48),  provides  for  Beparations  from  bed  and 
board  for  a  limited  time.  Section  3  provides 
that  obtaining  such  a  temporary  separation  shall 
not  bar  a  suit  for  absolute  divorce  by  either 
party.  Section  4  (page  115)  makes  the  pnxiiee 
and  proceedings  toe  same  as  in  case  of  ab- 
solute divorce.  Bums'  Aim.  Bt  1901,  |  1052, 
provides  that  In  a  divorce  suit  the  defendant 
may  file  a  cross-complaint  for  divorce.  BeU 
that,  in  an  action  for  temporary  separation, 
the  defendant  may  file  a  cross-complaint  for 
absolute  divorce,  though  the  act  of  1§03  makes 
no  provision  for  filing  cross-complaints. 

[Ed.  Note. — For  cases  in  iwint  see  voL  17, 
Cent  Dig.  Divorce,  S  11.] 

Appeal  from  Superior  Court  Marlon  Coun- 
ty;  Vinson  Carter,  .Tudg& 
Action  by  Kate  Harrington  against^Th^m- 


iDd.) 


HERICA  T.  BUBGSTT. 


1083 


as  Harrlnzton.  From  a  Judgment  In  favor 
of  plaintiff,  and  from  an  order  denying  a 
new  trial,  defendant  appeals.    Reversed. 

Hefron  &  Harrington,  for  appellant.  Har- 
vey, Pickens,  Cox  &  Kahn  and  Heniy,  Oiane 
&  Miller,  for  appellee. 

WILBY,  0.  X  Appellee  brought  this  ac- 
tion against  appellant  for  "a  separation  from 
bed  and  board  for  a  limited  time,''  under  the 
act  approved  February  28,  190i3  (Acta  1903, 
p.  114,  c.  48).  Appellant  filed  a  cross-com- 
plaint, and  also  an  answer  In  denial  to  ai>- 
pellee's  complaint  Upon  appellee's  motion 
In  writing,  the  trial  court  struck  from  the 
files  the  cross-complaint  The  reason  assign- 
ed in  said  motion  was  that  "the  said  cross- 
complaint  and  the  filing  thereof  In  this  ac- 
tion is  wholly  unauthorized  by  law."  Upon 
the  Issue  Joined  by  appellee's  complaint,  and 
the  answer  in  denial,  the  cause  was  submit- 
ted to  the  court  resulting  in  a  finding  and 
decree  for  appellee.  In  her  complaint  appel- 
lee asked  for  alimony,  and  the  court  allowed 
her  the  sum  of  $1,000.  The  order  of  the 
court  was  that  the  parties  "be  separated 
from  bed  and  board  for  a  period  of  two 
years,"  and  that  the  appellant  pay  to  appel- 
lee the  sum  of  $1,000  as  and  for  alimony. 
Appellant  moved  for  a  new  trial  upon  two 
grounds:  (1)  Because  th^  court  erred  in  sus- 
taining the  motion  to  strike  out  the  crosa- 
complalnt;  and  (2)  because  the  decision  of 
the  trial  court  is  not  sustained  by  sufficient 
evidence.  This  motion  was  overruled.  Strik- 
ing out  the  cross-complaint  and  overruling 
the  motion  for  a  new  trial  are  assigned  as 
errors. 

The  first  question  discussed  by  counsel 
relates  to  the  action  of  the  court  In  strik- 
ing out  appellant's  cross-complaint  It  is 
contended  by  appellee  that  the  filing  of  a 
cross-petition  for  an  absolute  divorce  Is  not 
authorized  by  the  act  of  1903,  supra;  that 
the  power  to  grant  divorce  is  of  statutory 
and  not  of  common-law  origin,  and  that  the 
apixillant  had  no  common-law  right  to  file 
a  cross-complaint  Section  3  of  that  act 
(Acts  1903,  p.  116,  c.  48)  is  as  follows: 
"This  act  is  not  Intended  to,  and  shall  not 
repeal  or  affect  any  existing  law  as  to  grant- 
ing absolute  divorce,  and  the  obtaining  of  a 
temporary  separation,  under  this  law,  shall 
not  be  a  bar  to  the  entering  of  a  suit  for 
absolute  divorce  by  either  party,"  etc.  Sec- 
tion 4  of  that  act  la  as  follows:  "In  grant- 
ing separation  from  bed  and  board  for  a 
limited  time,  the  same  length  of  residence 
and  proof  thereof  and  the  practice  and  pro- 
ceedings of  the  court  shall  be  the  same  as  in 
cases  of  absolute  divorce."  Under  section 
8,  supra,  it  Is  clearly  manifest  that  where 
a  temporary  separation  has  been  decreed, 
such  decree  is  not  a  bar  to  a  suit  for  an 
absolute  divorce  by  either  party.  It  neces- 
sarily follows  that  at  any  time  after  the  de- 
cree in  this  case  either  party  had  the  right 
to  bring  his  or  her  action  for  an  absolute 


divorce.  It  1b  true,  aside  from  Hie  divorce 
statute  there  is  no  statutory  provision  for 
filing  a  cross-complaint  or  petition.  While 
the  Code  generally  does  not  provide  for  a 
cross-complaint  the  chancery  practice  of 
determining  the  rights  of  contending  parties 
has  long  been  recognized  by  our  decisions; 
and  In  snch  cases  the  role  of  pleading  and 
the  practice  In  chancery  courts,  as  modified 
by  the  spirit  of  the  Code,  govern.  Heaton 
V.  Lynch,  11  Ind.  Ak).  408,  38  N.  E.  224. 
Section  1052,  Bums'  Ann.  St  1901,  specif- 
ically provides  that  k  defendant  In  a  divorce 
suit  may  file  a  cross-complaint  for  divorce. 
It  Is  expressly  provided  by  section  3  of  the 
act  of  1903,  supra,  that  such  act  does  not 
repeal  or  affect  any  existing  law  as  to  grant- 
ing absolute  divorces. 

It  is  almost  a  waste  of  time  to  even  refer 
to  the  familiar  rule  that  both  law  and  equity 
favor  the  settlement  and  adjudication  of  all 
controversies  germane  to  the  subject-matter 
In  a  single  proceeding  between  litigants. 
There  is  no  provision  of  the  act  of  1903,  sn^ 
pra,  which  prohibits,  either  expressly  or  Im- 
pliedly, the  filing  of  a  cross-complaint  for 
an  absolute  divorce  In  a  suit  for  temporary 
separation.  We  know  of  no  statute,  rule  of 
practice,  or  reason  by  which  this  cannot  be 
done.  It  Is  certainly  germane  to  the  ques- 
tion Involved,  and  where  a  defendant  In  such 
a  case  applies  to  the  court  by  cross-bill  for 
an  absolute  divorce,  and  brings  himself  with- 
in the  provisions  of  the  statute  under  which 
such  divorce  may  be  granted,  the  issue  thus 
presented  Is  entitled  to  be  submitted  to  the 
court  for  decision.  We  are  clearly  of  the 
opinion  that  it  was  error  to  strike  out  ap- 
pellant's cross-complaint  As  the  Judgment 
must  be  reversed  for  this  reason,  the  ques- 
tions presented  and  discussed  under  the 
motion  for  a  new  trial  are  left  undecided. 

Judgment  reversed,  and  the  trial  court  Is 
directed  to  grant  a  new  trial,  to  overrule 
appellee's  motion  to  strike  out  the  cross- 
complaint,  and  for  further  proceedings  not 
Inconsistent  with  this  opinion. 


(36  Ind.  App.  4S3) 

MBRIOA  et  al.  ▼.  BURGBTT.    (No.  5,447.) 

(Appellate  Court  of  Indiana,  Division  No.  1, 
Nov.  3,  1905.) 

1.  Appsai.  —  AsBioNMERTa  or  Ebbok— Sum- 

CIKNCT. 

The  Code  of  Procedure  does  not  recognize 
a  motion  that  the  court  restate  Its  conclusions 
of  law,  and  an  assignment  that  the  court  erred 
in  overruling  such  a  motion  presents  no  ques- 
tion for  review.. 

2.  CONTBACTS— GORSTBUCTION— SUBBOUnOINS 
ClBCVHSTANCKS. 

If  the  language  of  a  contract  is  ambiguous 
or  indefinite,  the  court  will  look  to  the  nature 
of  the  instrument  and  the  conditions  under 
which  it  was  made,  the  situation  of  the  parties, 
the  nature  of  their  business,  and  the  interests 
to  be  protected,  to  effectuate  the  intention  of 
the  parties. 

[Ed.  Note. — For  cases  in  point,  see  VoL  11, 
Cent  Dig.  Ckmtracta,  H  730.  752.] 
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8.  Good    Wnx— Saus— Bbxaob   of  Aobxx- 

KKNT. 

An  Agreement  bj  the  vendors  of  a  bank 
to  quit  the  bankinr  busineaa  and  not  to  atart 
another  bank  in  the  same  town  so  long  as 
their  vendee  continues  to  own  the  bank  sold 
to  him  la  broken  in  sncb  a  manner  as  to  render 
both  the  vendora  liable  for  daiDa|;es  bj  the  act 
of  one  of  the  vendors  in  subacribinc  to  stock 
la  a  new  bank  started  in  the  same  town  and 
•ctlvelr  particiyatins  as  assistant  cashier  la 
the  business  of  such  bank  daring  the  continn* 
ance  of  the  yoidee's  ownership  of  the  bank 
sold  to  him.  - 

4.  DAKAQKS  —  IiIQTnDATBD    DaXAOBS  —  OOR- 

BTBxrcnoH  aw  Stipuiuation— Irtehtion  or 
^  Paities. 

Whether  a  fixed  som,  stipulated  as  dama- 
fes  for  the  breach  of  aa  acreement,  is  to  b« 
regarded  as  a  penalty  or  as  fiquidated  damages, 
is  to  be  determined  from  the  intention  of  the 
parties  as  gathered  from  the  whole  case  and 
the   tenor  of   the   contract,    aided    by   general 

Srinciples  for  inferring  such  intention,  and  the 
esignation  of  the  sum  by  the  contract  as  a 
penalty  or  as  liquidated  damages  Is  not  con- 
elusive. 

[Ed.  Note. — For  cases  in  point,  see  toL  ISv 
Cent.  Dig.  Damages,  11  156,  157.] 

6.   SAMX— ClBTAIRTT   AS  TO   ACTUAI,  DAICAOK. 

Where  damages  for  breach  of  an  agree- 
ment can  be  accurately  ascertained,  a  stipn- 
kted  sum  fixed  by  the  agreement  to  be  paid 
in  case  of  such  breach  will,  as  a  rale,  be  con- 
sidered as  a  penalty,  regardless  of  th.e  expres- 
sions used  in,  or  the  nature  of,  the  contract. 

[Ed.  Note. — For  cases  in  point,  see  voL  10^ 
Cent  Dig.  Damages,  f|  164-169.] 

6.  Sakk— Yabious  STiFircATioNa. 

Where  a  contract  contains  various  stipa- 
lations,  for  the  breach  of  some  of  which  the 
damages  would  l>e  uncertain,  and  for  the  breach 
of  others  certain  and  susceptible  of  easy  proof, 
a  sum  mentioned  in  the  contract  to  secure  the 
performance  thereof  will  be  regarded  as  a 
penalty,  and  not  as  liquidated  damages. 

[Ed.  Note. — For  cases  in  point,  see  toL  16, 
Cent.  Dig.  Damages,  i  165.] 

7.  Same. 

A  stipulation,  ia  a  contract  of  sale  of  a 
banking  business,  for  a  forfeiture  of  $1,000  in 
case  of  a  failure  of  either  party  to  fulftll  the 
same,  the  vendors  having  agreed  to  quit  the 
banking  business  and  not  to  start  another  bank 
in  the  town  as  long  as  the  vendee  owned  the 
bank  in  question,  and  the  vendee  having  agreed 
to  pay  for  the  bank  with  notes  due  on  certain 
dates,  constitutes  an  agreement  for  liquidated 
damages,  and  not  for  a  penalty. 

[Ed.  Note. — For  cases  in  point,  see  vol.  15, 
Cent.  Dig.  Damages,  f|  160,  166.] 

Appeal  from  Circait  Court,  WMte  Ooonty ; 
T.  F.  Palmer,  Judge, 

Action  by  John  W.  Bnrgett  against  Alex 
Merlca  and  another.  From  a  Judgment  for 
plaintiff,  defendants  appeal,  and  plaintiff 
assigns   cross-errors.    Reversed. 

Henry  A.  Stels  and  Spencer  &  Hammond, 
for  appellants.  Folts  &  Spltler,  B.  B.  Sel- 
lers, and  O.  W.  Barker,  for  appellee. 

MYERS,  P.  J.  This  action  was  begnn  by 
appellee  against  appellants,  and  was  tried  In 
the  court  below  upon  an  amended  complaint 
in  two  paragraphs,  and  the  Issue  Joined 
by  each  of  the  appellants  filing  separate 
general  denials.  Tbt  facts  were  specially 
found  and  conclnskms  of  law  stated  thereon* 


and  judgment  entered  In  faror  at  appellee 
for  $500. 

The  facts  as  found  by  the  court  are,  la 
Bubstanoe,  as. follows: 

That  In  December,  1890,  appellants  wen 
engaged  In  the  business  of  banking  in  the 
town  of  FrancesTllle,  In  Pulaski  connty. 
Ind.,  as  partners  under  the  firm  name  and 
style  of  the  "Bank  of  FrancesrHle."  Tbey 
owned  a  safe,  set  of  books,  office  fixtures. 
and  furniture,  then  used  by  them  In  said 
town  in  carrying  on  said  buslneas.  Appel- 
lee at  that  time  was  a  farmer  B-rlng  In 
Jasper  county,  Indiana.  That  during  the 
said  month  of  December  appellapta  and  ap- 
pellee entered  Into  the  following  contract: 

•Articles  of  Agreement" 

TFltlB  article  of  agreement  made  and  en- 
tered Into  between  the  firm  of  Uerica  It 
Bledsoe,  of  Francesville,  Indiana,  party  ot 
the  first  part,  and  John  W.  Burgett,  of  Plea- 
sant Grove,  Jasper  county,  Indiana,  party 
of  the  second  part,  wltnesseth:  That  for 
the  consideration  hereinafter  mentioned  the 
party  of  the  ilrst  part  sell  to  the  party  of 
the  second  part  the  safe,  furniture,  and  fiX" 
tures  of  the  Bank  of  Francesville,  and  agree 
to  quit  the  banking  bnslneBs,  March  5,  1900, 
and  further  agree  to  not  start  another  bank 
In  the  town  as  long  as  said  John  W.  Burgett 
owns  the  Bank  of  Francesville.  Par^  of 
the  second  part  agrees  to  pay  party  of  the 
first  part  for  said  safe,  furniture,  and  fix- 
tures, etc.,  as  follows:  with  four  notes  for 
one  thousand  ($1,000)  dollars  each  dated 
March  5tb,  1900,  and  due,  respectively.  In 
6,  12,  18,  and  24  months  from  date,  witii  7 
per  cent  interest,  payable  semiannually,  with 
approved  security,  and  it  la  further  agreed 
between  the  parties  to  this  contract  tliat  a 
failure  of  either  party  to  fulfill  this  contract 
forfeits  to  the  other  party  one  thousand 
($1,000)  dollars. 

"In  witness  whereof,  we  have  this  day 
signed  this  contract. 

"Molca  &  Bledaoe^ 
"John  W.  BurgetL" 

That  appellants  continued  said  buainess 
until  March  6,  1900,  "when.  In  pursuance 
of  said  written  contract,  the  said  Merlca 
ft  Bledsoe  turned  over  to  said  Burgett  all 
of  the  property  of  said  firm  in  said  banUng 
house,  together  with  the  cash  then  on  hand 
and  the  notes  which  had  been  by  them  dis- 
counted. That  the  plaintifr  on  the  5th  day 
of  March,  1900,  began  and  continued  to 
carry  on  said  Bank  of  Francesrille  and  do- 
ing a  banking  business  in  said  town  and 
continued  to  own  said  Bank  of  FrancesrlUa 
until  after  the  beginning  of  this  suit  That 
prior  to  the  22d  day  of  September,  1902, 
there  was  no  other  bank  or  persons  doing  a 
banking  business  in  said  town  of  Franees- 
yllle.  That  the  plaintiff  on  said  March  & 
1900,  paid  the  full  amount  of  tlia  purcfanaa 
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money  for  said  oontrmct  acreed  to  b«  paidt 
and  complied  and  performed  folly  all  the 
conditions  thereof  wbtch  were  to  be  by  blm 
performed.  That  on  said  Stb  day  of  March, 
1900,  the  said  firm  of  Merica  ft  Bledsoe  dia- 
BolTed,  and  the  defendant  Bledsoe  has  not 
since  been  engaged  in  the  banking  bnsineaa, 
nor  has  he  taken  any  part  In  starting  any 
bank  or  banking  instltiition  in  said  town  of 
FrancesTilI&  That  on  the  22d  day  of 
August,  1802,  the  defendant  Merica  agreed 
with  one  3.  T.  Beesley  to  take  stock  in  and 
accept  an  employment  as  assistant  cashier 
In  a  bank  to  be  organized  nnder  the  laws 
of  the  state  of  Indiana  as  a  state  bank, 
and  to  be  known  as  the  'State  Bank  of 
FrancesTiUe,  Indiana.'  That  afterward, 
about  the  12th  day  of  September,  1902,  the 
defendant  Merica  subscribed  for  12  shares 
of  stock  In  the  proposed  State  Bank,  signed 
the  article  of  association,  and  said  defend- 
ant  Merica  became  and  was  one  of  the  In- 
corporators of  the  said  bank,  snbscrlbing 
as  aforesaid  and  paying  fnll  for  12  shares 
of  stock  of  $100  each,  which  he  subscribed 
and  took  in  his  own  name  for  his  own  use, 
end  held  the  same  as  his  own  property  and 
did  so  in  pnrsuance  of  said  agreement  made 
between  him  and  the  said  Beesley,  by  which 
be  was  so  employed  as  assistant  cashier 
and  became  a  stockholder  and  one  of  the 
original  incorporators  In  said  new  bank." 
That  on  the  18th  day  of  September,  1902,  writ- 
ten articles  of  association  were  filed  In  the 
ofiBce  of  the  Auditor  of  the  state  of  Indiana, 
and  signed  by  the  appellant  Alex  Merica 
and  others,  stating  the  purpose  of  the  or- 
ganization to  be  the  bnslness  of  banking 
nnder  the  laws  of  the  state  of  Indiana,  des- 
ignating the  name  of  the  association  to  be 
the  "State  Bank  of  Francesyille,"  and  its 
location  in  the  town  of  Francesrllle,  county 
of  Pulaski,  and  state  of  Indiana,  where  its 
operation  of  discounts  and  deposits  are  to 
be  carried  on,  fixing  Its  capital,  etc.  A 
charter  was  granted,  and  on  September  22, 
1902,  the  State  Bank  of  Francesville  began 
business,  with  Ab  Wblttaker  as  president 
and  J.  L.  Beesley  as  cashier,  and  the  ap- 
pellant Merica  assistant  cashier.  That  the 
business  of  said  bank  has  been  ever  since 
conducted  In  a  building  situated  in  said 
town  of  FrancesYlIIe  and  across  the  street 
from  appellee's  place  of  bnslness.  That  on 
September  22,  1902,  said  Merica  entered  up- 
on the  discharge  of  bis  duties  as  assistant 
cashier  of  said  bank,  and  has  continued  so 
to  do  ever  since.  That  he  has  given  much 
ot  his  time  and  influence  to  the  promotion 
of  the  business  of  said  State  Bank,  and  has, 
since  he  began  his  duties  of  assistant  cashier, 
solicited  business  for  said  bank.  That  upon 
tbe  organization  of  said  State  Bank  many 
of  the  depositors  and  patrons  of  appellee's 
bank  Immediately,  and  within  a  very  short 
period  thereafter,  transferred  their  deposits 


and  iwtronage  from  the  appellee's  bank  tu 
said  State  Bank,  and  have  since  continued 
to  patronize  the  last-named  bank.  That  at 
the  time  the  contract  was  entered  Into  be- 
tween the  said  Beesley  and  Merica,  and  at 
the  time  the  State  Bank  was  organised,  with 
said  Beesley  as  cashier  and  tbe  said  Merica 
as  assistant  cashier,  the  said  Beesley  was 
anacqnatnted  with  the  financial  standing  of 
the  farmers  and  business  men  in  that  com- 
munity. That  Merica  was  experienced  in 
the  banking  business  in  that  community  and 
was  acquainted  with  the  financial  business 
of  many  of  the  persons  who  did  business 
with  appellee's  bank.  That  the  appellant 
Merica  since  the  organization  of  the  State 
Bank  assisted  in  keeping  the  books  of  the 
bank,  received  deposits,  issued  drafts,  bills 
of  exchange,  discounted  paper,  advised  as 
to  and  approved  all  notes  otTered  the  bank 
for  discount,  and,  together  with  Beesley, 
has  conducted  the  business  of  said  bank, 
and  that  he  carries  one  of  the  keys  to  tbe 
room  In  which  said  bank  does  business,  and 
assists  in  the  custody  and  the  care  of  the 
property  of  said  bank.  That  on  September 
29,  1902,  appellee,  through  bis  attorney,  de- 
manded of  the  appellant  Merica  the  sum 
of  $1,000,  mentioned  In  said  written  con- 
tract That  Merica  refused  to  pay  said  sum, 
and  during  the  first  week  in  October,  1902; 
disposed  of  his  stock  in  said  Bank  of  Fran- 
cesville to  one  Carl  Fox,  and  has  not  sines 
had  any  stock  in  said  bank  In  his  own  name, 
but  has  continued  In  said  employment  and 
active  participation  in  the  business  of  said 
bank  ever  since. 

Upon  these  findings  of  fact  a  oondnslon 
of  law  was  stated  as  follows : 

"That  there  Is  due  and  unpaid  to  plaintiff 
from  the  defendants,  on  account  of  the  cause 
of  action  averred  in  the  complaint,  the  sum 
of  $500,  and  that  plaintiff  is  entitled  to  re- 
recover  Judgment  for  that  amount,  to  wit, 
$500,  from  defendants." 

Appellant  Merica  and  appellee  each  s^a- 
rately  excepted  to  the  conclusion  of  law. 
Appellee  then,  In  writing,  moved  tbe  conrt 
to  restate  Its  conclusions  of  law,  so  as  to 
conclude  there  was  due  appellee  $1,000. 
This  motion  was  overruled  and  appellee  ex- 
cepted, and  tbe  conrt  thereupon  rendered 
judgment  Appellant  Merica  In  this  court 
presents  the  single  error  "that  the  court 
erred  in  its  conclusions  of  law  on  the  find- 
ings." Appellee  assigns  cross-eri-ors :  (1) 
The  court  erred  in  Its  conclusions  of  law  on 
tbe  findings.  (2)  The  conrt  erred  In  over- 
ruling appellee's  motion  to  restate  Its  con- 
clusions of  law,  so  as  to  render  Judgment  In 
favor  o.f  apppellee  for  $1,000. 

The  second  cross-error  presents  no  ques- 
tion. The  motion  upon  which  it  Is  based 
is  not  recognized  by  our  Code  of  Pro- 
cedure. Maynard  v.  Waldllch,  166  Ind.  662, 
00  N.  B.  848;  Wolverton  t.  Wolverton,  168 
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62  N.  E.  282. 

The  remaining  assignments  of  error  pre- 
sent two  and  tbe  same  questions,  and  will  be 
considered  together. 

1.  Do  the  special  findings  of  fact  show  a 
breach  of  the  contract  on  the  part  of  appel- 
lants?  The  special  findings  show,  and  there 
seems  to  be  no  contention  but  that  appellee 
performed  his  part  of  the  contract  to  the 
letter,  so  our  Inquiry  is  to  be  directed  to 
the  obligations  assumed  thereunder  by  appel- 
lants. The  rights  of  parties,  plainly  set 
forth  In  a  contract,  are  not  to  be  extended  or 
lessened  by  construction ;  but,  if  its  language 
be  ambiguous,  uncertain,  or  Indefinite,  then 
the  court  will  loolt  to  the  nature  of  the  In- 
strument and  the  conditions  imder  which  It 
was  made,  the  situation  of  the  parties,  the 
nature  of  their  business,  and  the  Interests 
to  be  protected,  not  for  the  purpose  of  ap- 
plying it,  but  for  the  purpose  of  effectuating 
their  intention.  Diamond  Plate  Glass  Co.  v. 
Tennell,  22  Ind.  App.  132,  52  N.  E.  168; 
Consolidated  Coal,  etc.,  Co.  v.  Mercer,  16 
Ind.  App.  504,  44  N.  E.  1005;  Maryland  t. 
Railroad  Co.,  22  Wall.  105,  22  L.  Ed.  713; 
Oregon  Steam  NaT.  Co.  v.  Winsor,  20  Wall. 
64,  22  L.  Ed.  315 ;  Seymour  &  Co.  r.  Butler, 
8  Iowa,  304;  Emericic  t.  Clemans,  26  Iowa, 
332 ;  More  T.  Bonnett,  40  Cal.  251,  6  Am.  Rep. 
621;  White  v.  Booker,  4  Mete.  (Ky.)  267; 
Long  V.  Towl,  42  Mo.  545,  97  Am.  Dec.  355 ; 
Montgomery  t.  Fireman's  Ins.  Co.,  16  B. 
Mon.  427 ;  Trenton  Potteries  Co.  v.  Oliphant. 
56  N.  J.  Eq.  680,  39  Atl.  923.  The  contract 
plainly  provides  that  Merica  and  Bledsoe 
were  to  quit  the  business  of  banking  In  the 
town  of  Francesvllle  March  5,  1900.  At  the 
time  of  making  this  contract  the  Bank  of 
Francesvllle  was  the  only  institution  of  that 
character  in  the  town,  and  It  continued  to  be 
until  the  organization  of  the  State  Bank  of 
Francesvllle.  The  principal  contention  here 
arises  upon  the  construction  to  be  given  to 
the  following  stipulation  In  the  contract, 
viz.:  "And  we  further  agree  not  to  start 
another  bank  In  the  town  as  long  as  said 
John  W.  Burgett  owns  the  Bank  of  Frances- 
vllle." The  language  "and  to  quit  the  busi- 
ness and  not  to  start  another  bank,  etc.," 
may  seem  a  little  indefinite,  and  permit  a 
difference  of  opinion  as  to  its  true  meaning ; 
but  in  the  light  of  all  the  facts  here  present- 
ed, and  measured  by  the  settled  rules  of  law 
for  the  construction  of  contracts,  where 
ambiguity  appears,  we  are  of  the  opinion 
that  the  intention  of  the  parties  was  that 
Merica  and  Bledsoe  should  quit  the  banking 
business  at  the  time  mentioned,  and  not 
thereafter  engage  in  such  business  in  said 
town  while  appellee  owned  the  bank  they 
sold  him.  While  it  appears  that  Merica  and 
Bledsoe  did  quit  the  business  at  the  time 
mentioned  in  the  contract,  yet  in  our  opinion, 
from  the  farts  found,  tlie  aprifHiint  Merica 
slm;e  September  22,  J  902,  has  been  at'tlvely 


business  In  said  town  and  not  start  anoth»' 
bank  together  constitute  the  good-wIU  feature 
of  the  transaction,  and  was  certainly  one  of 
the  inducements  held  out  to  appellee,  and 
no  doubt  entered  into  the  consideration  for 
tlie  purchase  of  appellant's  bank  fixtures, 
books,  etc  The  facts  as  found  by  the  trial 
court,  relative  to  the  acts  and  doings  of  the 
appellant  Merica,  clearly  bring  him  within 
the  business  of  banking,  as  defined  in  the 
case  of  First  National  Bank  of  Richmond  v. 
Turner,  154  Ind.  456,  460,  57  N.  E.  110,  112. 
"The  business  of  bunking,  as  defined  by  law 
and  custom,  consists  of  the  issuing  of  notes 
payable  on  demand.  Intended  to  circulate  as 
money  where  the  banks  are  banks  of  issue, 
in  receiving  deposits  payable  on  demand, 
in  discounting  commercial  paper,  making 
loans  of  money  on  collateral  security,  buying 
and  selling  bills  of  exchange,  negotiating 
loans,  and  dealing  in  negotiable  securities 
Issued  by  the  government,  state  and  national, 
and  municipal  and  other  corporations."  The 
definition  above  quoted,  taken  from  the  case 
of  Mercantile  Bank  t.  City  of  New  York,  121 
U.  S.  138,  7  Sup.  Ct  826,  30  li.  Ed.  893,  baa 
been  adopted  in  the  following  cases:  Birst 
National  Bank  y.  County  of  Chehalis.  6 
Wash.  64,  32  Pac.  1051;  Bressler  v.  Wayne 
County,  32  Neb.  834,  49  N.  W.  787,  13  L. 
R.  A.  614 ;  Richards  ▼.  Incorporated  Town  of 
Rock  Rapids  (C.  C.)  31  Fed.  505,  509. 

Appellee  claims  a  breach  of  the  good-wUI 
feature  of  this  contract  The  authorities 
seem  to  support  his  contention.  The  rule  as 
stated  in  24  Am.  &  Eng.  Ency.  of  Law,  860. 
supported  by  the  case  of  Kramer  v.  Old,  119 
N.  C.  1,  25  S.  E.  813,  34  L.  R.  A.  389,  56  Am. 
St.  Rep.  650,  Is  that,  "where  the  vendors  of 
the  business  stipulated  that  they  will  not 
engage  in  the  same  business  In  the  same 
place,  neither  of  them  has  the  right  to  take 
stock  in  or  help  to  organize  or  manage  a 
corporation  formed  to  compete  with  the 
purchasers."  It  has  been  held  that  an  agree- 
ment not  to  engage  in  a  particular  line  of 
business  within  a  specified  territory  Is  bro- 
ken when  the  covenantor  becomes  a  member 
of  a  firm  engaged  In  a  similar  business  within 
the  prescribed  limits.  Greenfield  v.  Gllman, 
140  N.  Y.  168,  35  N.  E.  435.  Greenhood  on 
Public  Policy,  p.  736,  lays  down  the  rale 
that  "the  spirit  of  covenants  to  abstain  from 
trade  forbids  the  transaction  of  such  busi- 
ness as  agent  for  others,  especially  when  the 
compensation  Is  depending  upon  the  amount 
of  profits,  or  by  one  when  the  covenant  Is 
made  by  bim,  or  by  a  partnership  when  one 
of  the  firm  Is  the  covenantor."  An  agree- 
ment not  to  do  any  business  of  a  certain 
kind  within  a  certain  territory  Is  broken  by 
the  seller  engaging  In  such  business  for 
other  persons  on  a  commission.  Richardson 
V,  Peacock,  28  N.  J.  Eq.  151.  Appellants  at 
the  titne  of  entering  into  the  contract  witli 
njipellee   were   acQuainted   with   the  people 
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In  and  about  ^e  town  of  Francesrllle.  Tbey 
knew  the  patrons  and  customers  of  the  bank. 
They  were  more  or  less  acquainted  wllii  the 
business  methods  and  financial  condition, 
pecnllartles,  characteristics,  and  financial 
secrets  of  the  bank's  customers.  The  busi- 
ness of  the  bank  thus  established  was  more 
or  less  the  fruit  of  the  good  will  they  had 
established  for  the  Institution  and  their  in- 
finence  with  the  people  of  that  vicinity  with 
whom  they,  as  bankers,  had  dealt  To  use 
this  knowledge  and  power  thus  obtained  In 
the  Interest  of  a  rival  institution,  as  the 
facts  here  show  was  done  by  the  appellant 
Merlca,  as  also  his  affirmative  acts  In  start- 
ing the  new  bank,  constituted  an  actionable 
breach  of  the  contract,  for  which  both  Merlca 
and  Bledsoe  became  legally  liable  In  damages 
to  appellee.  Upon  the  general  principle  here 
Involved,  and  supporting  our  conclusion,  we 
cite:  Dntty  v.  Shockey,  11  Ind.  70,  71  Am. 
Dec.  348;  Baker  v.  Pottmeyer,  76  Ind.  451; 
Eslel  V.  Hayes,  141  Ind.  41,  40  N.  B.  119; 
Johnson  v.  Gwlnn,  100  Ind.  486;  Myers  v. 
Kalamazoo  Buggy  Co.,  54  Mich.  216,  222, 
19  N.  W.  961,  20  N.  W.  545,  52  Am.  Rep.  811 ; 
Norrls  ft  Cochran  v.  Howard,  41  Iowa,  508; 
Kramer  v.  Old,  119  N.  C.  1,  25  S.  E.  813,  34 
L.  R.  A.  389,  56  Am.  St  Rep.  650;  Beal  t. 
Chase,  31  Mich.  490 ;  Applegate  v.  Jacoby,  89 
Ky.  206. 

2.  Is  the  stipulated  sum  of  money  in  the 
contract  to  be  regarded  as  liquidated  dam- 
ages or  as  a  penalty?  So  far  as  we  have 
been  able  to  discover  from  adjudicated  cases, 
no  positive  rules  have  been  deduced  as  an 
absolute  guide  In  all  cases  by  which  It  may 
be  determined  whether  a  contract  provid- 
ing for  a  stipulated  sum  for  its  breach  Is  to 
be  regarded  as  a  penalty  or  liquidated  dam- 
ages, for  It  has  been  held  to  so  designate  a 
fixed  sum  In  an  agreement  as  a  penalty  or 
liquidated  damages  will  not  be  conclusive  to 
show  that  It  should  be  thus  regarded.  Whit- 
field V.  Levy,  35  N.  J.  Law,  149;  Noyes  v. 
Phillips,  60  N.  T.  408;  Keck  v.  Bieber,  148 
Pa.  645,  24  Atl.  170,  33  Am.  St  Rep.  846; 
Wllhelm  V.  Eaves,  21  Or.  194,  27  Pac.  1053. 
14  L.  R.  A.  297.  Therefore  It  may  be  said 
that  the  answer  to  the  qnestlon  here  pro- 
pounded will  be  the  conclusion  reached  upon 
determining  the  Intention  of  the  parties  from 
the  whole  case  and  tenor  of  the  contract, 
aided  by  a  few  established  general  princi- 
ples for  Inferring  such  Intention.  It  has 
been  held  that  "where  the  sum  named  is 
declared  to  be  fixed  as  liquidated  damages 
is  not  greatly  disproportionate  to  tbe  loss 
that  may  result  from  a  breach,  and  tbe  dam- 
ages are  not  measurable  by  any  exact  pe- 
cuniary standard,  the  sum  designated  will 
be  deemed  to  be  stipulated  damages."  Jaqua 
V.  Headlngton,  114  Ind.  309,  16  N.  E.  527; 
Bird  V.  St.  John's  Episcopal  Church,  154  Ind. 
138,  147,  56  N.  E.  129 ;  Chicago  &  S.  E.  Ry. 
Co.  V.  MoEwen  (Ind.  App.)  71  N.  E.  926; 
Magee  v.  Benner,  34  Ind.  App.  176,  70  N.  B. 
823;  Kelso  v.  Reid,  145  Pa.  600,  23  AtL  328, 


27  Am.  St  Rep.  716;  Waggoner  v.  Cox,  40 
Ohio  St  539;  Streeter  v.  Rush,  26  Cal.  67; 
Mason  v.  Caliender,  2  Minn.  850  (OIL  302) 
72  Am.  Dec.  102. 

Where  a  stipulated  sum  lias  been  inserted 
in  a  contract  for  a  breach  of  an  agreement  to 
sell,  the  weight  of  authority  seems  to  bold 
such  sum  to  be  liquidated  damages,  upon  the 
theory  that  the  damages  sustained  In  almost 
all  cases  are  uncertain  and  difficult  to  esti- 
mate. McGormlck  v.  Mitchell,  57  Ind.  248; 
Gobble  V.  Llnder,  76  111.  157;  Morse  v.  Rath- 
burn,  42  Mo.  594,  97  Am.  Dec.  369;  Tetter 
▼.  Hudson,  57  Tex.  604;  Berinkoti  Y.  Trap- 
hagen,  39  Wis.  219;  Burk  v.  Dunn,  66  IlL 
App.  25.  Also  for  a  breach  of  a  contract 
not  to  engage  In  any  particular  profession  or 
business  within  certain  prescribed  limits. 
DufTy  V.  Shockey,  supra;  Miller  v.  Elliott 
1  Ind.  484.  60  Am.  Dec.  476:  Martin  T. 
Mun^y,  129  Ind.  464,  28  N.  B.  1118;  John- 
son V.  Gwlnn,  supra;  Bsiel  v.  Hayes,  supra; 
Beatty  v.  Coble,  142  Ind.  329,  41  N.  B.  600; 
Boyce  v.  Watson,  52  III.  App.  361;  Lange 
▼.  Werk,  2  Ohio  St  519;  Kelso  v.  Reld,  su- 
pra; Hoagland  v.  Segur,  88  N.  J.  Law,  230. 
But,  where  damages  can  be  accurately  as- 
certained, a  stipulated  sum  will,  as  a  rule, 
be  considered  as  a  penalty,  regardless  of  the 
expressions  In  or  tbe  nature  of  the  contract 
Squires  v.  Elwood,  33  Neb.  126,  49  N,  W. 
939;  Tlernan  v.  Hinman,  16  111.  400;  St 
Louis,  etc.,  Ry.  Co.  v.  Shoemaker,  27  Kan. 
677;  Hahn  v.  Hotstman,  12  Bush,  249.  It 
is  said  in  Harris  v.  Miller  (0.  O.)  11  Fed. 
118:  "a)  Whenever  it  Is  at  all  doubtful 
whether  the  sum  mentioned  was  intended  as 
stipulated  damages  or  a  penalty  to  cover 
actual  damages,  the  law,  which  always  fa- 
vors the  latter  as  against  the  former,  declares 
that  tbe  sum  was  Intended  as  a  penalty,  (2) 
When  tbe  contract  is  explicit  that  the  sum 
mentioned  shall  be  considered  as  liquidated 
damages,  the  contract  is  to  be  enforced  ac- 
cording to  its  terms,  unless  qualified  by  some 
other  circumstances,  as  when  one  agrees 
to  pay  a  larger  sum  upon  the  failure  to  pay 
a  smaller  one,  or  when  the  damages  resulting 
from  a  failure  to  perform  the  contract  are 
certain,  or  can  be  reasonably  ascertained  by 
a  jury.  But  whenever  the  contract  is  for 
tbe  doing  or  not  doing  a  particular  act  or 
acts,  and  there  is  no  certain  pecuniary  stand- 
ard by  which  to  measure  the  damages  re- 
sulting fnxn  a  breach  thereof,  an  agreement 
to  pay  a  stipulated  sum  as  damages  for  sucb 
breach  will  be  enforced  literally." 

In  the  consideration  of  this  case  we  are 
not  unmindful  of  the  established  principle 
that  "If  a  contract  contains  various  stipula- 
tions for  the  breach  of  some  of  which  the 
damages  would  be  uncertain,  and  as  to  others 
certain  and  easily  shown  by  the  evidence, 
then  the  sum  mentioned  In  an  obligation  to 
secure  the  performance  of  tbe  contract  i; 
regarded  as  a  penalty,  and  not  as  liquidated 
damages."    Carpenter  v.  Lockhart,   1   Ind. 
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ell,  37  Fla.  147,  20  South.  249.  In  tbe  latter 
case  it  Is  said  "that  a  sum  fixed  as  security 
for  tbe  performance  of  a  contract  contain- 
ing a  nimiber  of  stipalatlons  of  widely  dif- 
ferent Importance,  breaches  of  some  of 
which  are  capable  of  accurate  valuation, 
for  any  of  which  the  stipulated  sum  Is  an 
excessive  compensation,  is  a  i>enalty."  There- 
fore, and  upon  the  holdlntn  of  the  cases 
last  cited,  appellant  Insists  that  the  parties 
to  tbe  contract  In  suit  Intended  the  lump 
sum  mentioned  therein  as  a  penalty.  We 
are  not  persuaded  to  agree  to  this  conclusion. 
If  we  were  to  consider  the  language  "agree 
to  quit  tbe  banking  business  March  S,  1900, 
and  further  agree  not  to  start  another  bank 
in  the  town  as  long  as  said  John  W.  Burgett 
owns  the  bank  of  FrancesviUe,"  as  two  stip- 
ulations, we  cannot  see  how  they  are  wide- 
ly different  in  importance,  as  they  both  and 
each  of  them  have  reference  to  the  one  gen- 
eral object  and  purpose,  that  of  preventing 
competition  by  appellants  with  appellee  In 
the  banking  business  after  March  5,  1900, 
in  tbe  town  of  FrancesviUe. 

The  whole  subject-matter  of  the  contract 
was  plainly  a  matter  about  which  they  bad 
a  right  to  contract  and  fix  by  stipulation 
the  measure  of  damages  for  Its  breach,  and, 
having  understandlngly  done  so  without 
fraud,  and  the  contrary  does  not  appear, 
they  should  be  held  to  their  agreement,  if 
the  stipulated  sum  has  reference  to  uncer- 
tain damages.  The  time  -for  appellants 
to  quit  was  fixed  in  the  contract  It  is  pre- 
sumed they  contracted  with  reference  to 
that  time,  and  not  that  they  should  continue 
the  business  for  a  month  or  a  year,  or  that 
they  might  start  an  opposition  bank.  To 
measure  by  any  exact  pecuniary  standard 
the  amount  of  damages,  if  any,  appellee 
might  sufFer  by  reason  of  Merica  and  Bled- 
soe continuing  the  business  for  a  longer  time 
than  that  mentioned  in  the  contract  or  in 
starting  an  opposition  bank,  was  a  matter 
they  no  doubt  fully  considered  at  the  time 
of  entering  Into  tbe  agreement  It  seems 
to  US  for  Bledsoe  and  Merica,  or,  as  we  have 
said,  for  either  of  them,  to  continue  the  busi- 
ness, or  afterwards  engage  in  such  businesa 
or  stnrt  nnother  bank  In  the  sntue  town 
within  the  time  limited  by  the  eoalnict, 
there  is  no  exact  pecuniary  standard  by 
which  appellee's  dam.igea.  If  any,  could  be 
ascertained.  It  by  reason  of  tholr  breach 
of  the  contract  sny  of  the  custoraors  of  the 
bank  withdrew  their  deposits,  by  what  pecu- 
niary measure  can  the  damages  be  fliwl  for 
such  loss?  The  Question  would  at  ouce 
nrlae,  how  much  business  did  tiie  bank  lose? 
how  much  did  they  do,  or  wouid  they  have 
done,  hnd  they  remained  customers  at  the 
bank?  and  whether  the  huslncjas  would  have 
been  done  at  a  profit  or  loss  to  the  bank; 
and  many  other  questions  mlcht  arise,  ren-  ' 
dering  it  Impossible  from  esitriiisic  evldeace  | 


tures,  books,  furniture,  etc.  Just  what  pro- 
p<MiJon  of  this  sum  was  paid  for  tbe  tan- 
gible property  and  what  proportion  was  paid 
for  the  business  thus  established  by  the 
vendees  does  not  appear,  nor  does  it  appear 
that  the  sum  fixed  in  tbe  contract.  In  case 
of  a  breach,  is  unreasonable,  and  not  in 
proportion  to  tbe  breach  provided  against 
in  eltber  stipulation.  Nor  do  tbe  findings 
show  that  the  amount  of  damages  claimed 
is  unjust  or  oppressive  or  that  tbe  amount 
claimed  is  disproportionate  to  the  damagea 
that  might  result  from  a  breach  of  the  agree- 
ment Oontrolled  by  the  facts  found,  and 
adhering  to  the  principles  of  law  which  ob- 
tain in  this  case,  it  is  our  opinion  that  tbe 
stipulated  sum  in  the  contract  should  be 
construed  as  liquidated  damages. 

Appellant  insists  that  there  is  no  special 
finding  showing  tbe  amount  of  actual  dam- 
ages suffered  by  appellee,  and  for  that  reason 
the  cause  ought  to  be  reversed.  It  will  an- 
swer no  good  purpose  to  extend  this  opinion 
in  order  to  pass  upon  this  question,  for  It  is 
apparent  from  our  conclusions  that  the  Judg- 
ment must  be  reversed  on  the  cross-errors. 

The  Judgment  Is  therefore  reversed,  with 
instructions  to  the  trial  court  to  restate 
Its  conclusions  of  law  so  as  to  conclude  there 
is  due  appellee  from  appellants  the  simi 
stipulated  in  the  contract  together  with  in- 
terest thereon  from  the  time  of  the  demand, 
and  to  render  Judgment  accordingly. 


(38  Ind.  App.  5») 
UNION  MUT.  LIFE   INS.  CO.  OF   PORT- 
LAND,  ME.,   V.   ADLER.    (No.  5A86.)i 

(Appellate  Ck>ort  of  Indiana,  Division  No.  X 
Nov.  3,  1905.) 

On  petition  for  rehearing.    Overruled. 
For  former  opinion,  see  73  N.  E.  83& 

John  E.  Iglehart  and  Edwin  Taylor,  far 
appellant  E.  C.  Henning,  S.  H.  Esarey,  and 
C.  A.  Weathers,  for  appellee. 

GOMSTOCK,  J.  In  this  cause  It  appears, 
from  tbe  view  taken  by  tbe  majority  opinion 
of  tbe  facts  as  presented  by  the  record,  ttiat 
an  attempt  Is  made  to  enforce  a  contract 

without  complying  with  Its  terms,  and  wltJj- 
out  tbe  t.>erformance  of  the  Condi tlou  upon 
wliich  It  Is  based.  The  petition  (or  rfeheap- 
ing  la  overruled. 

We  cite  the  cases  of  Sharpe  v.  New  Tort 
Life  (Neb.)  98  N.  W.  66 ;  New  York  Life  Ins. 
Co.  V.  Melnkens,  Adm'r  (Ky.)  80  a  W.  170. 
to  which  our  attention  had  not  been  c:alled 
when  the  opinion   was  written. 

ROBT,  J.  (dissenting).  It  Is  averred  Is 
tbe  first  paragraph  of  amendetl  complaint 
that  the  defendant  Is  a  corporation  organizoil 
under  the  laws  of  the  state  of  Malnew  and 
tbut  on  .Tuly  31,  1903,  it  exe<?uted  its  pollcT' 
of  iusurani:«  up»u  the  life  of  pialnturs  de- 
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cedoit  for  theBiunof  $3,000,  foe  the  consid- 
eration of  the  payment  of  the  pi'emiom  of 
$97.80  annually  for  a  peciod  of  20  years,  un- 
less death  should  sooner  occur;  that,  as  a 
further  conslderattoa.  It  was  agreed  that, 
should  the  assured  pay  three  annual  premi- 
ums In  casta  before  lapse  in  the  payment  of 
premiiuus,  then  such  policy  would  be  secure 
for  7  years  235  days,  without  any  further 
payment.  By  virtue  of  said  agreement  the 
policy  sued  on,  which  Is  made  an  exhibit, 
was  in  force  at  decedent's  death,  on  Decem- 
ber 20,  1901 ;  he  having  paid  the  first  three 
premiums  thereon. 

Much  has  been  said  In  argument  about 
the  "Maine  nonforfeiture  law."  The  theory 
of  the  complaint  Is  that  the  appellee  com- 
pany contracted  to  extend  the  obligation  of 
Its  policy  for  the  time  named,  If  a  lapse  In 
payment  occurred  after  three  full  premiums 
bad  been  paid.  The  contract  Is  In  writing. 
It  Is  to  be  construed  as  other  contracts  of 
Insurance,  and  where  the  language  used  is 
susceptible  of  different  Interpretations,  or 
Is  doubtful,  that  meaning  which  affords  the 
greatest  Indemnity  and  Is  in  the  interest  of 
the  assured  must  be  adopted.  Union,  etc., 
Ins.  Co.  ▼.  Jones,  17  Ind.  App.  600,  47  N.  E. 
842;  Union,  etc.,  Ins.  Co.  v.  Woods,  11  Ind. 
App.  335,  87  N.  E.  180,  89  N.  E.  205;  Frank- 
lin Ins.  Co.  V.  Wallace,  93  Ind.  11.  In  con- 
struing this  contract,  the  laws  of  Indiana 
are  applicable.  Kline  v.  National,  etc.,  Ass'n, 
111  Ind.  466,  11  N.  B.  620,  60  Am.  Rep.  70S; 
Franklin,  etc.,  Ins.  Co.  v.  Wallace,  93  Ind. 
11,  17;  Northwestfem,  etc.,  Ins.  Co.  v.  Little, 
56  Ind.  504;  Supreme  Lodge  K.  of  P.  v. 
Meyer,  198  U.  S.  508,  25  Sup.  Ct  754,  49  L. 
Bd.  1146.  It  may  be  that  the  terms  of  the 
policy  were  selected  by  the  appellant  because 
of  the  law  of  that  state  in  which  It  is  Incor- 
porated, or  it  may  have  been  led  to  make 
such  selection  by  the  neceesltlea  of  competi- 
tlen,  but  the  reason,  whatever  it  may  have 
been.  Is  Immaterial ;  the  rights  of  the  parties 
being  determinable  by  the  terms  of  the  con- 
tract which  they  have  made. 

The  policy  contains  a  table,  of  which  the 
following  Is  a  copy: 


NnmlMT  of  yean  pre- 
mium paid  In  cash 
befor*  lapM. 


Maine  Nonlorteiture  Law. 


Insurance  rmdtir  this  poller 
aecnred  tor 


Tear*. 

Days. 

1 

7 

236 

4 

M 

U8 

( 

U 

e 

The  object  of  the  table  is  to  notify  the 
assured  In  advance  of  the  leng^  of  time  dur- 
ing which  his  Insurance  is  effective  after  a 
lapse  in  payment  of  premiums.  So  long  as 
premiums  are  paid,  the  Insurance  Is  in  force 
without  reference  to  any  table.  After  the 
payment  of  three  premiums  the  assured  who 
ceases  to  pay  is  given  protection  for  a  length 
of  time  fixed  by  reference  to  the  amount 
75  N.E.— 6» 


paid  by  blm  In  excels  of  the  Talue  of  .tlie 
protection  which  has  been  furnished  prior 
to  Ills  failure  to  thus  pay.  The  amount  of 
such  excess  is  determined  by  reference  to 
the  tables  of  mortality.  Courts  take  judi- 
cial notice  of  t>oth  mortality  and  multiplica- 
tloo  tables,  and  the  time  of  extension  in 
any  given  instance  becomes,  therefore,  a 
matter  of /mere  computation.  The  assured 
paid  altogether  $293.40,  as  averred  In  the 
first  paragraph  of  complaint.  This  amount 
was  paid  in  three  annual  installments  oa 
a  20-payment  life  policy.  At  the  end  of  the 
third  year  the  reserve  due  to  him  was 
$153.96,  allowing  $26.01  out  of  each  premium 
for  the  .expenses  of  the  company,  made  neces- 
sary by  handling  this  business,  an  allowance 
which  is  no  doubt  excessive.  Ttie  sum  of 
$153.96  buys  and  pays  for  a  nonpartlclpatlng 
paid-up  $3,000  life  Insurance  policy  for  the 
term  of  6  years  111  days.  If  the  term  speci- 
fied in  the  table  had  been  stated  as  6  years 
111  days.  It  would  be  exactly  In  accordance 
with  the  above  computation.  Including  the 
amount  set  aside  for  expenses.  Whatever 
amount  less  than  $26.01  per  year  was  de- 
ducted from  expenses  in  making  the  actual 
computation  upon  which  the  table  referred 
to  is  based  would  swell  the  fund  availabl* 
to  buy  paid-up  Insurance,  and  a  very  slight 
reduction  in  that  item  would  result  in  ex- 
tended insurance  from  the  end  of  the  third 
year  of  7  years  235  days.  The  deduction 
for  expenses  was  fixed  by  the  company,  and 
I  am  not  disposed  to  attribute  to  It  the-  segrfe- 
gation  Of  a  larger  amount  than  Its  figures 
render  necessary.  The  purpose  of  the  table 
Is  to  convey  information  to  the  person  in- 
sured, or  proposing  to  Insure,  relative  to  the 
term  of  extended  insurance.  It  is  not  stated 
in  the  policy  whether  the  extension  dktes 
from  the  end  of  the  year  for  which  payment 
is  made  or  from  the  time  the  policy  was 
written,  except  as  the  purpose  of  printing 
the  table  of  necessity  implies  carrying  be-, 
yond  the  ettd,  an  inference  which  accords 
with  the  custom  of  life  Insiirance  companies 
in  printing  such  tables.  The  terms  of  the 
contract  are,  to  say  the  least,  ambiguous 
and  uncertain  in  this  regard.  It  therefore 
t>ecome8  the  duty  of  the  cour^  to.  construe 
it,  and  such  construction,  under  the  famlHot 
rule  above  stated,  requires  that  the  exten- 
sion l>e  dated  from  the  end  of  the  third 
year.  The  table  as  printed,  if  otherwise  con- 
strued, is  upon  Its  face  misleading  and  de- 
ceptive, and  calculated  to  operate  as  a  fraud 
upon  the  insured.  No  one  Is  permitted  to 
take  advantage  of  Iiis  own  wrong,  nor  will 
acute  distinctions  be  drawn  to  aid  in  undoing 
the  unwary;  but  a  construction  is  always 
preferred  which  is  according  to  the  bature 
and  Intent  of  the  thing.  The  assured  de- 
parted life  6  years  155  days  after  the  end 
of  the  third  year.  Something  has  been  said 
about  the  unreasonableness  of  this  extension. 
Results  reached  by  mathematical  computa> 
tlons    based    upon    the    multiplication    abd 
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mortality  tables  are  not  nsnally  pnt  aside 
by  the  conrta  npon  the  mere  statement  tbat 
they  are  wireasonable.  Indeed,  the  Impres- 
edons  of  uninformed  Individuals  are  some- 
times corrected  by  flgnres. 

The  second  paragraph  of  complaint  avers 
the  payment  of  four  cash  premimns.  The 
answer  denies  the  payment  in  cash  of  the 
fourth  premium,  and  avers  the  execution  of 
a  note  therefor  dated  July  IB,  1896,  and  due 
three  months  after  date,  containing  the  pro- 
vision that  "this  note  is  given  on  account 
of  said  policy,  and  nnless  paid  when  it  be- 
comes due  said  policy  then  lapses  as  for  non- 
payment of  jpremlum  when  due,"  that  there- 
upon the  said  insurance  was  carried  for  a 
period  of  three  months  previous  to  the  matu- 
rity and  nonpayment  of  said  note,  and  that 
said  note  has  never  been  paid.  Forfeitures 
are  not  favored.  They  must  be  clearly  and 
explicitly  stipulated,  and  will  not  be  inferred. 
Home  Ins.  Co.  v.  Marple,  1  Ind.  App.  411, 
27  N.  E.  633;  OUss  v.  Murphy,  4  Ind.  App. 
636,  80  N.  B.  1097,  31  N.  B.  645 ;  Bell  v.  Hlner, 
16  Ind.  App.  184.  44  N.  B.  676;  Phenix  v. 
Lorenz,  7  Ind.  App.  268,  33  N.  B.  444,  84  N. 
B.  495;  Union  Central  Ins.  Co.  v.  Jones,  17 
Ind.  App.  598,  47  N.  B.  342.  There  Is  no 
provision  in  the  policy  under  consideration 
for  Its  forfeiture  on  account  of  nonpayment 
of  premium,  or  for  any  other  reason.  In 
the  light  of  the  principles  enunciated  by  the 
above  authorities,  no  provision  for  such  for- 
feiture can  be  read  Into  it  by  any  on& 
Ohio  Farmers  v.  Stowman,  16  Ind.  App.  206, 
44  N.  B.  658,  940.  The  note  only  provides 
for  such  lapse  as  is  previously  specified  In 
the  policy ;  and,  there  being  no  such  spedflca- 
tion,  the  provision  In  the  note  is  inoperative, 
nugatory,  and  of  no  avail.  Insurance  Ca 
V.  Hardle,  37  Kan.  674,  16  Pac  92;  Drury 
T.  Ins.  Co.  (Ky.)  74  S.  W.  663,  61  L.  B.  A. 
714,  103  Am.  St  Rep.  351. 

The  answers  are  drawn  npon  the  evident 
theory  that  the  failure  of  the  assured  to 
Vay  the  note  at  maturity  de  facto  released 
appellant  from  all  liability  upon  the  policy. 
This  theory  does  not  accord  with  the  facta 
exhibited.  If  the  note  is  valid  In  appellant's 
hands,  then  it  cannot  deny  the  receipt  of  the 
fourth  annual  premium.  McBvoy  v.  Nebras- 
ka, etc.,  Ins.  Co.,  46  Neb.  782,  65  N.  W.  88& 
Collection  of  this  note  from  Adler's  estate 
would  fix  the  company's  liability  on  the  poli- 
cy. Phenix  Ins.  Co.  v.  Dungan,  37  Neb.  468, 
55  N.  W.  1069;  Phoenix  Ins.  Co.  v.  Lansing, 
15  Neb.  494^  20  N.  W.  22;  Schoneman  v. 
Ins.  Ca,  16  Neb.  404,  20  N.  W.  284 ;  Phenix 
Ins.  Co.  V.  Rollins,  44  Neb.  745,  63  N.  W.  46. 
It  appears  from  the  averments  of  the  an- 
swer tbat  the  appellant,  in  consideration  of 
said  note,  carried  the  Insurance  for  three 
months.  This  being  the  case,  there  is  no 
failure  of  consideration,  and  the  appellee's 
estate  has  been  at  all  times  liable  for  the 
payment  of  said  sum.  Even  If  the  policy 
had  contained  a  provision  for  forfeiture  and 
the  recital  in  the  note  therefore  been  effect- 
ive It  would  still  have  been  competent  for 


appellant  to  retain  and  collect  the  note. 
Phenix  Ins.  Co.  v.  Tomlinson,  125  Ind.  84, 
26  N.  B.  126,  »  li.  R.  A.  817,  21  Am.  St  Rep. 
203.  Where  the  policy  contains  no  provi- 
sion for  a  forfeiture,  and  the  note  in  itself 
is  not  effective  to  that  end,  mere  nonpayment 
doea  not  supply  such  provision  of  the  policy. 
I  have  thus  stated  a  few  of  the  nutoerous 
reasons  why  there  should  be  a  rehearing 
granted  In  this  case. 


(38  Ind.  App.  SS» 
RITCHBY  V.  McKAT  et  al.    (No.  6.42a) 
(Appellate  Court  of  Indiana.    Nov.  17,  1905.) 
On  rehearing.    Denied. 
For  -former  opinion,  see  75  N.  El.  161. 

PER  CURIAM.  Upon  consideration  of  the 
petition  of  appellees  for  a  rehearing  and 
their  application  for  a  modification  of  the 
mandate.  It  is  concluded  by  the  court  tbat 
the  petition  for  rehearing  be  overruled,  and 
that  the  mandate  be,  and  it  hereby  is,  modi- 
fied so  as  to  read  as  follows:  "The  Judg- 
ment is  reversed,  and  the  cause  remanded, 
with  instructions  to  sustain  the  motion  of 
the  appellant  for  a  new  trial." 


(I8t  Man.  Ui) 
J.  Q.  BRILL  CO.  V.  NORTON  &  T.  ST. 
RX.  CO. 

(Supreme  Judicial  Court  of  MaasachnaettSL 
Bristol.    Nov.  27,  1905.) 

1.  COBPOBATIONS— ACCOKJIOO^TIOH     IlfDOBSX- 

MENT— Ultba  Vibes. 
A  corporation  was  not  liable  on  an  ac- 
commodation Indorsement  in  the  hands  of  one 
taking  with  notice,  though  such  an  indorBement 
was  anthoriced  by  the  ourectors  and  a  majority 
of  the  stockholders. 

[Ed.  Note. — For  cases  in  noint,  see  voL  12, 
Gent  Dig.  Corporations,  (  1831.] 

2.  SaMK — AOOOlfODATIOIT     ImXffiSCICEIlT  —  No- 
IICK. 

Where  plaintiff  acc^ted  certain  notes  beai^ 
ing  the  indorsement  of  defendant  corporation, 
made  payable  to  the  order  of  and  Inooraed  by 
the  maker,  for  a  debt  due  to  plaintiff  from  the 
maker,  the  indorsement  b;  the  coiporation  waa 
prima  facie  an  accommodation  indorsement,  of 
which  plaintiff  was  charged  with  notice^ 
S.  Bams— Renkwal  Considesation. 

Where,  in  an  action  on  certain  notes 
against  a  corporation  indorser,  it  was  not 
shown  that  renewal  notes  for  which  the  notes 
sued  on  were  given  were  in  fact  given  to  secure 
the  cancellation  of  the  prior  notes  without  re- 
gard to  their  validity,  the  cancellation  of  snch 
prior  notes  did  not  constitute  a  sufficient  con- 
sideration for  the  defendant's  indorsement. 

Exceptions  from  Superior  Court,  BrMoI 
0)unty ;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  the  J.  G.  Brill  Company  against 
the  Norton  4  Taunton  Street  Railway  Com- 
pany. A  Judgment  was  rendered  in  favor  of 
defendant,  and  plaintiff  brings  exceptions. 
Exceptions  overruled,       ^ 

Warren  &  Garfield  and  Irvln  McDowtil 
Garfield,  for  plaintiff.    Hall  &  Hagerty,  for 
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LORINO,  J.  This  Is  an  action  on  two 
promissory  notes,  indorsed  in  the  name  of 
the  defendant  corporation  by  Charles  E.  Bib- 
ber, treasurer.  The  defendant  corporation  la 
a  consolidated  corporation  made  up  of  four 
constituent  corporations,  one  of  wliich  waa 
the  Mansfield  &  Easton  Street  Railway  Com- 
pany. The  consolidation  waa  authorized  by 
the  railroad  commissioners,  under  Rev.  lisws, 
c.  112,  by  an  order  dated  July  20, 1899.  Deeds 
from  each  of  the  four  constituent  companl^ 
to  the  consolidated  company  were  dated  and 
apparently  were  delivered  on  August  1,  1899, 
Each  of  these  deeds  contained  this  clause: 
"In  consideration  of  the  foregoing  convey- 
ances, as  well  as  by  force  of  the  statute  above 
referred  to  [namely.  Acts  1897,  p.  241,  c. 
269],  the  grantee  hereby  assumes  and  agrees 
to  pay  and  discharge  all  the  funded  and  un- 
funded debts  and  obligations  of,  and  all  law- 
ful claims  and  demands  now  outstanding 
or  hereafter  at  any  time  arising  against  the 
grantor."  An  organization  meeting  of  the 
consolidated  company  was  held  on  August 
1,  1899,  and  adjourned  to  August  15,  1899, 
and  it  was  on  the  latter  day,  as  we  under- 
stand the  bill  of  exceptions,  th&t  by-laws 
were  adopted  providing  that  the  treasurer 
should  issue  no  notes  until  they  bad  been 
approved  on  the  face  of  the  same  by  at 
least  two  of  the  execntlTe  committee,  and 
that  notes  otherwise  issued  should  be  void. 

The  notes  sued  on  did  not  comply  with 
that  provision.  One  of  them,  for  ?2,000,  was 
issued  on  August  14,  1899,  the  day  before 
that  by-law  was  adopted.  The  other,  for 
$3,000,  on  September  16,  1899,  a  month  after 
it  was  adopted.  Each  was  made  by  the  Bib- 
ber-White Company,  payable  to  the  order  of 
"ourselves,"  and  Indorsed  first  by  the  Bibber- 
White  Company  and  second  by  the  defendant 
Charles  B.  Bibber,  treasurer.  It  appeared 
that  the  Bibber-White  Company  were  street 
railway  contractors,  who  had  a  contract  for 
building  the  Mansfield  &  Easton  Street  Rail- 
way Company  and  the  railways  of  the  three 
other  companies,  which  by  consolidation  be- 
came the  defendant  corporation,  and  that 
four  cars  were  sold  to  the  Bibber- White  Com- 
pany by  the  plaintiff  corporation,  which 
received  therefor  two  notes  of  that  company, 
each  for  $3,750,  made  by  the  Bibber-White 
Company,  payable  to  the  order  of  "ourselves" 
and  indorsed,  first,  by  the  Bibber- White  Com- 
pany, and,  second,  by  the  Mansfield  &  Easton 
Street  Railway  Company,  by  B.  D.  Hewlns, 
treasurer.  These  original  notes  were  given 
in  the  winter  of  1898-99,  and  were  renewed 
from  time  to  time  by  similar  notes.  The 
last  of  these  renewal  notes  for  which  the 
$2,000  note  here  sned  on  was  given  was  for 
$2,200,  dated  June  15,  1899,  payable  in  two 
months;  $200  being  paid  at  its  maturity. 
The  last  of  the  renewal  notes  for  which  the 
$3,000  note  here  sued  on  was  given  was  for 
$3,000,  dated  July  20,  1899,  and  payable  In 
two  months.  The  difTerence  between  $3,750, 
for  which  the  original  notes  were  given,  and 
the  sums  of  $2,200  and  $3,000  bad  been  paid 


by  the  Bibber- White  Company  at  the  maturi- 
ty of  the  original  notes  for  $3,760  each,  <»  of 
renewals  thereof. 

Charles  B.  Bibber,  who  Indorsed  the  note's 
sued  on  in  the  name  of  the  defendant  corpo- 
ration, was  the  president  of  the  Bibber- White 
Company  and  general  manager  of  the  Mans- 
field &  Easton  Street  Railway  Company. 
The  plaintiff's  treasurer  testified  that  he  sold 
the  four  cars  to  the  Bibber-White  Company 
and  forwarded  them  on  their  order,  two  to 
(me  company  and  the  other  two  to  aaother 
company.  He  also  testified  tibat  the  plaintiff 
got  "their  note  Indorsed  by  two  companies 
which  were  specifically  called  for  In  the  con- 
tract," and  that  his  company  sold  tlie  cars 
to  the  Bibber-White  Company,  "understand- 
ing that"  Charles  E.  Bibber  "was  an  official 
of  the  railway  company." 

At  a  meeting  of  the  stockholders  of  the 
Mansfield  &  Easton  Street  Railway  Company 
held  on  March  12,  1898,  it  was  voted  "that  a 
committee  of  three  be  elected,  to  consist  of 
Franklin  Mead,  'Douglas  A.  Brooks,  and 
George  H.  Swasey,  with  ftiU  powers  to  con- 
tract for  the  financing  and  construction  of 
the  road,  together  with  the  necessary  power 
and  equipment"  There  was  evidence  that 
the  members  of  this  committee  knew  of  the 
indorsement  by  the  treasurer  of  the  Mansfield 
&  Easton  Street  Railway  Company.  This 
vote  was  ratified  by  the  directors  on  March 
18,  1898.  There  were  seven  directors  of  the 
Mansfield  &  Easton  Street  Railway  Com- 
pany, and  there  was  evidence  that  four  of 
the  seven  knew  of  these  indorsements.  There 
was  no  vote  of  the  directors  authorizing  them. 
There  was  evidence  that  of  the  four  cars 
paid  for  by  the  two  notes  for  $3,760  each 
two  were  originally  deliv»'ed  on  the  order  of 
the  Bibber- White  Company  by  the  plaintiff  to 
the  Mansfield  &  Easton  Company,  and  sub- 
sequently were  moved  over  to  the  tracks  of 
another  of  the  four  constituent  companies, 
and  that  the  other  two  never  came  to  the 
Mansfield  &  Easton  Company. 

The  plaintiff  requested  the  following  rul- 
ings: 

"(1)  That  upon  all  the  evidence  the  pliUn- 
tur  Is  entitled  to  recover  upon  the  two  notes 
in  suit,  together  with  interest  and  costs.  (2) 
That  the  Indorsements  upon  the  notes  In  suit, 
being  given  in  consideration  of  the  cancel- 
lation of  prior  notes  indorsed  by  a  street 
railway  company,  the  obligations  of  wUch 
the  defendant  has  assumed,  were  given  for  a 
valuable  consideration,  and  the  indorsements 
are  not  accommodation  indorsements.  (8) 
That,  as  the  Mansfield  &  Easton  Street  Rail- 
way Company  received  the  cars  for  which 
notes  bearing  its  indorsement  were  given, 
said  Indorsements  of  the  Mansfield  &  Easton 
Street  Railway  Company  upon  said  notes 
were  not  accommodation  Indorsements,  but 
were  indorsements  for  a  valuable  considera- 
tion. (4)  That  the  treasurer  ot  the  Mans- 
field &  Easton  Street  Railway  Company  had 
anthorltr  to  Indorse  the  notes  of  which  tb^ 
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notes  In  rait  are  renewals.  (5)  That  tbe 
treasurer  of  tbe  Norton  ft  Tannton  Street 
Railway  Company  had  antborlty  to  Indorse 
the  notes  In  suit  (6)  That  the  acts  of  the 
treasurer  of  tbe  Mansfield  Sc  Easton  Street 
Railway  Company  In  continuing  to  give  the 
indorsements  of  said  company  upon  notes, 
of  which  the  notes  in  suit  are  renewals,  was 
such  that  the  directors  of  said  company  could 
hATe  known  of  said  Indorsements,  and  that 
the  failure  of  the  directors  to  object  there- 
to amounted  to  a  ratification  of  the  giving  of 
said  Indorsements  upon  the  part  of  said 
directors.  (7)  That  the  treasurer  of  the 
Norton  ic  Tannton  Street  Railway  Company 
had  Implied  authority  to  Indorse  the  notes 
in  suit  (8)  That  the  treasurer  of  the  Mans- 
field Sc  Baston  Street  Railway  Company  had 
Implied  authority  to  Indorse  the  notes  of  which 
the  notes  In  suit  are  renewals.  (9)  That  the 
treasurer  of  an  electric  street  railway  com- 
pany In  the  process  of  construction  has  im- 
plied authority  to  indorse  notes  given  for  the 
purchase  of  cars  adapted  for  street  railway 
purposes  and  actually  used  by  said  street 
railway  company.  (10)  That  In  selling  the 
cars,  for  which  the  notes  indorsed  by  the 
Mansfield  &  Easton  Street  Railway  Company 
were  given,  the  plaintiff  relied  upon  the  credit 
of  the  Mansfield  &  Easton  Street  Railway 
Company,  in  part  at  least  (11)  That  the 
Norton  &  Taunton  Street  Railway  Company 
was  a  corporation  wganlzed  on  or  about 
August  1,  1899,  by  the  consolidation  of  the 
Mansfield  &  Norton,  Mansfield  &  Easton,  Nor- 
ton &  Attleborough,  and  Norton  &  Taunton 
Street  Railway  Companies,  and  that  the 
treasurer  of  said  Norton  Street  Railway  Comr 
pany,  so  organized,  bad  implied  authority  to 
indorse  notes  given  In  renewal  of  notes  In- 
dorsed by  any  one  of  said  four  roads  from 
the  consolidation  of  which  It  was  formed." 

These  requests  were  refused,  and  Mr.  Jus- 
tice Holmes,  before  whom  the  case  was  tried 
without  a  Jury,  ruled  for  tbe  defendant,  filing 
with  his  finding  the  following: 

"In  view  of  the  evidence  that  the  terms  and 
conditions  under  which  these  cars  were  origin 
nally  suppHed  by  the  plaintiff  to  tbe  maker 
of  the  notes  were  the  rabject  of  a  written 
agreement  entered  into  by  Brill  Company, 
the  Blbber-Whlte  Company,  and  the  Mans- 
field &  Easton  Company  (see  answer  to 
twelfth  Interrogatory,  deposition  of  O.  E.  Bib- 
ber), and  that  such  agreement  was  not  put  In 
evidence  or  notified  to  be  produced,  I  do  not 
tiilnk  there  is  any  evidence  that  the  plaintiff 
was  entitled  to  an  indorsement  by  the  Mans- 
field &  Easton  Company  of  the  notes  of  Bib- 
ber-White  Company  fOr  cars  sold  to  tbe  lat- 
ter. Without  thls'  evidence,  all  that  appears 
Is  that  Charles  E.  Bibber,  acting  for  the 
Blbber-Whlte  Company,  arranged  to  purchase 
for  that  company  certain  cars  for  tbe  pur- 
pose of  selling  them  to  certain  of  the  four 
street  railway  companies ;  that  before  or  after 
tbe  plaintiff  supplied  the  cars — and  It  did  not 
appear,  whether  It  was  before  or  after — ^Bib- 


ber, with  the  knowledge  and  assent  of  Mead, 
Brooks,  and  Swasey,  got  Hewlns  to  Indorse, 
as  treasurer,  the  Mansfield  &  Easton's  name 
to  the  notes  which  were  not  payable  to  the 
Brill  Company,  but  to  the  order  of  tlie  Bib- 
ber-White Company ;  that  the  four  cars  which 
the  Blbber-Whlte  Company  had  pnrdiased  of 
Brill  were  at  first  run  on  to  the  tra<±s  of 
the  Mansfield  &  Easton  Company,  and  were 
after  transferred  to  the  trades  of  tbe  other 
companies;  and  upon  the  evidence.  In  view 
of  the  close  connections  existing  between 
these  four  companies  and  the  relation  of 
Charles  E.  Bibber  to  them  all  while  he  was 
also  the  representative  of  the  Bibber-Whlte 
Company,  I  cannot  find  tbat  the  four  cars 
were  specially  assigned  to  the  Mansfield  Com- 
pany as  Its  property.  While  the  executive 
committee  of  Mead,  Brooks,  and  Swasey  were 
by  the  stockholders  of  the  Mansfield  &  Easton 
Company  on  March  12,  1898,  given  full  pow- 
ers to  contract  for  the  financing  and  construc- 
tion of  the  road,  together  with  the  necessary 
power  and  equipment'  It  does  not  appear  that 
the  treasurer  had  antborlty  to  Indorse  notes — 
the  by-laws,  while  they  undertake  quite  folly 
to  enumerate  his  powers,  do  not  give  him  the 
power  either  to  sign  or  Indorse  notes — and, 
further,  it  does  not  appear  tbat  the  committee 
did  anything  prior  to  May  18,  189a  The  ac- 
tion of  the  directors  In  ratifying  or  confirming 
tbe  vote  of  the  stockholders  of  March  12tb 
added  nothing  to  the  powers  of  the  committee, 
and  does  not  purport  to  confirm  any  acts  al- 
ready done,  if  any  there  were,  of  the  com* 
mittee.  The  by-laws  gave  the  directors  power 
to  elect  a  finance  or  executive  committee,  but 
the  committee  so  elected  had  no  power  to 
make  contracts,  only  to  carry  out  those  tbat 
might  be  made  by  the  directors  on  March  18. 
1898,  because  the  stockholders  by  an  express 
vote  authorized  the  g^lvlng  of  corporaU<» 
notes  not  to  exceed  |100,(XIO.  Assnmlng  tbat 
this  power  to  give  notes  autborlzed  tbe  In- 
dorsement of  the  notes  of  third  persons  not 
payable  to  the  corporation,  still  the  power 
was  not  in  the  treasurer  alone,  but  was  to 
be  execnted  both  by  the  treasurer  and  presl- 
dent  and  for  the  purpose  of  borrowing  money. 
The  corporation  had  thus  expressly  provided 
for  paying  for  Its  equipment  and  Iiad  limited 
the  amount  to  be  expended,  and  there  does 
not  seem  to  have  been  any  necessity  to  commit 
the  corporation  to  any  such  obligation  or 
the  indorsement  of  Blbber-Whlte  Company's 
notes,  payable  to  the  order  of  that  company. 
In  view  of  this,  I  do  not  think  the  treasurer 
of  the  Mansfield  &  Easton  Company  had  any 
Implied  power  to  Indorse.  It  is  not  necessary, 
perhaps,  to  decide  whether  the  indorsement, 
if  autborlzed,  .would  have  been  an  acoono- 
modation  indorsement  though  It  would  seem. 
If  the  Mansfield  &  E^ton  Company  were  to 
get  no  cars  by  It  Its  only  purpose  would  be 
to  help  the  credit  of  Bibber- White  Company 
with  the  Brill  Company,  plaintUC  If  It  be 
assumed  that  a  street  railway  corporation  i* 
subject  to  the  same  law  as  trading  corpora- 
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tlons  (Monmnent  Bank  t.  Globe  Works,  101 
Mass.  57,  3  Am.  Rep.  322),  sUU  there  must 
have  been  authority  from  the  directors  to 
make  the  Indorsement,  and  the  directors  of 
the  Mansfield  &  Baston  Oompaiiy  never  aiir 
tborlzed  it  The  whole  transaction  was  that 
of  a  committee.  The  directors  did  not' act 
Mor  do  I  find  that  there  was  any  holding  out 
by  the  repeated  transactions  of  the  treasurer 
In  Indorsing  snfflclent  eTldenoe  to  Imply  tatj 
consent  on  the  part  of  the  directors.  No 
fnnds  of  the  corporation  were  paid  out  in 
the  notes.  It  is  tme  that  the  four  of  the 
seven  directors,  viz..  Brooks,  Mead,  Swasey, 
and  Bibber,  knew  what  was  going  on,  but, 
as  already  stated,  it  was  the  committee  who 
tmdertook  to  act;  not  the  directors.  I  am 
therefore  of  opinion  and  rule  that  the  in- 
dorsement did  not  bind  the  Mansfield  &  Eas- 
ton  Company,  and  was  not  an  obligation  of 
that  corporation  at  the  time  of  consolidation. 
Bat  If  this  were  not  so,  the  treasnrer  of  the 
Norton  &  Taunton  Company,  the  defendant, 
had  DO  anthorlty  to  Indorse  notes  given  In 
renewal  of  any  obligation  of  the  Mansfield  & 
Baston  Company.  The  by-Iawa  of  the  de- 
fendant expressly  prohibited  it  Notes  of  the 
defendant  could  only  be  issued  on  the  au- 
thority of  both  the  president  and  treasurer. 
Both  must  sign.  If  the  power  to  indorse 
notes  of  third  persons  was  included  in  this 
I>ower,  >tUI  the  president  never  signed  this 
Indorsement  and  the  dlrectmn  never  au- 
thorized it  nor  was  there  as  to  the  defend- 
ant corporatlan  any  repeated  tranaactlona. 
The  notes  In  salt  were  the  only  ones.  There 
were  no  renewals. 

"Upon  the  whole  evidence  I  am  of  opinion, 
and  so  mle,  that  the  plalntUf  is  not  entitled 
to  recover,  and.  I  refuse  all  the  rulings  re- 
quested by  the  plaintiff,  that  are  attached  to 
this  memwandnm,  and  find  for  defendant" 

The  plaintiff  duly  excepted. 

It  Is  settled  by  Usher  v.  Raymond  Skate 
Co.,  168  Mass.  1,  88  N.  B.  416,  and  the  cases 
there  cited,  that  a  corpora^on  Is  not  liable  on 
an  accommodation  indoraemenl  in  the  hands 
of  one  who  takes  with  knowledge  of  that 
fact  Such  an  Indorsement  Is  ultra  vires. 
That  means  that  the  corporation  would  not 
be  liable  on  it  even  If  it  had  been  authorized 
by  all  the  directors  and  the  majority  of  Hie 
•todtholders.  Itevertheless,  when  a  person 
takes  a  negotiable  note  before  maturity  sign- 
ed by  a  oorporatlon  in  due  coarse  of  busineas 
from  one  who  apparently  has  received  it  for 
a  debt  doe  from  the  corporation,  the  defoise 
that  It  la,  In  fitct;  an  accommodation  note  can- 
not be  set  up.  Such  were  the  cases  relied 
on  by  the  plaintiff  in  his  argument  herew 
Monument  Bank  ▼.  Olobe  Works,  101  Mass. 
75,  8  Am.  Rep.  822;  Merchants'  Bank  r. 
Citlsena'  Gaslight  Oa,  1S8  Mass.  605,  34  N.  B. 
1063,  88  Am.  St  Rep.  458.  The' same  Is  true 
of  Craft  v.  South  Boston  Railroad,  150  Massw 
207,  22  N.  B.  020,  5  li.  R.  A.  641,  which  the 
plaintiff  seeks  to  distinguish.  There  the  note 
was  made  by  the.  corporation  and  was  made 


payable  to  the  plalntlfl.  But.  a  payee  may 
be  a  bona  fide  purchaser  in  due  course  of  a 
note  payable  to  himself.  Boston  Steel  &  Iron 
Co.  V.  Steuer,  183  Mass.  140,  66  N.  B.  646, 
97  Am.  St  Rep.  426.  If  the  note  sued  on  in 
such  a  case  is  signed  by  the  treasnrer,  and 
there  being  no  evidence  of  actual  authority, 
the  Implied  authority  of  a  treasurer  to  sign 
notes  has  to  be  considered.  But  in  the  case 
at  bar,  by  the  terms  of  the  note  and  the  fact 
that  it  is  taken  by  the  plaintiff  for  a  debt  due, 
not  from  one  to  wboni  It  appears  to  have 
been  negotiated,  but  from  one  for  whose 
accommodation  it  appears  to  have  been  in- 
dorsed, no  such  question  arises.  For  it  la 
settled  that  where  a  note  Is  taken  from  the 
payee,  in  payment  of  a  debt  due  from  him. 
Indorsed  by  a  third  person,  the  Indorsement 
Is  prima  fade  an  accommodation  indorse- 
ment and  the  person  who  takes  it  Is  charge- 
able with  knowledge  that  the  Indorsement 
is  an  accommodation  Indorsement  National 
Bank  of  the  Commonwealth .  v.  Law,  127 
Mass.  72.  See,  also,  Harrington  v.  Baker, 
173  Mass.  488^  63  N.  B.  903.  In  the  case  at 
bar  the  plaintiff  having  taken  the  origi- 
nal notes  for  $3,750  each  from  the  Bibber- 
White  Company  for  a  debt  due  from  that 
company,  the  indorsement  of  fbe  Mansfield  ft 
Baston  Street  Railway  Company,  in  the  ab- 
sence of  evidence  to  the  contrary,  was  an 
accommodation  indorsement,  and  the  plaintiff 
was  chargeable  with  knowledge  of  that  fact 
The  plalntlfl  left  the  case  there  and  did  not 
show,  as  was  Shown  in  Beacon  Trust  Co.  v. 
Sontfaer,  188  Mass.  418,  67  N.  fl.  845.  that 
as  between  tBe  Blbber-Whlte  Company  and 
the  Mansfield  &  Baston  Railway  Company 
those  notes  were  in  fact  the  obligations  of  the 
railway  company  given  for  a  debt  due  from 
It 

The  plaintiff  has  argned  that  the  cancella- 
tion of  the  prior  notes  is  a  good  consideration, 
even  if  the  indorsements  of  the  Mansfield 
ft  Baston  Company  were  void.  Assuming, 
without  deciding,  that  this  might  be  so,  if 
it  were  shown  that  the  renewal  notes  were 
In  fact  given  to  secure  the  canoellation  of  the 
prior  notes  without  regard  to  their  validity, 
the  answer  here  Is  that  no  such  case  was  in 
fact  made  oat  or  attonpted  to  be  made  out 
at  the  trial.  Fer  these  reasons,  none  of  the 
rulings  reqnested  should  have  been  given. 

As  there  was  no  evidence  on  which  a  find- 
ing coBld  be  made  In  favor  of  the  plaintlff« 
It  is  not  necessary  to  go  fnrtber> 

Bxceptlons  overruled. 


(189  Mass.  629) 

OHAMBBRB  t.  WAMPANOAO  MILLS. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  29,  1905.) 

1.  Masteb  and  Skbvai«t— iRjtniiES  TO  Sebv- 
AWT— Actions— EviDBNca  of  Negligbncb— 
SorriouNOT. 
In  an  action  for  Injuries  to  a  servant  evi- 
dence held  sufficient  to  show,  in  support  of  the 
Issue  of  defendant's  negligence^  that  the  guard 
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rail  01  a  loom  wbicn  piaintia  was  operatang  was 

too  long, 

2.  Same— Duty  of  Masteb  to  Inspect. 

Failure  of  a  master  to  promulgate  a  system 
of  inspection  In  its  mills  is  evidence  of  negli- 
gence, In  case  of  injnry  to  a  serraat  through 
want  of  inspection. 

[Ed.  Note. — For  qases  in  point,  see  toI.  34, 
Cent  Dig.  Master  abd  Servant,  §§  235-242.] 

8.  Same  —  Assumption  of  Risk  —  Question 

FOB  JUHT. 

Whether  a  weaver  employed  to  run  looms, 
who  was  injured  by  being  struck  in  the  eye  by 
a  shuttle  which  flew  upwards  from  one  of  the 
looms,  assumed  the  risk,  which  was  not  an 
obvious  one,  held,  under  the  evidence,  a  question 
for  the  jury. 

4.  Same— Neomgenck  or  Masteb. 

A  servant  does  not  assume  the  risk  of  negli- 
gence on   the  part  of  the  master  in  the  fur- 
nishing of  instrumentalities  for  doing  the  work. 
[Ed.  Note. — For  cases  in  jloint,  see  vol.  34, 
Cent  Dig.  Master  and  Servant,  S!  547,  552.] 

5.  Same— CoNTBiBxrroHT   NEOUOENcaB— Qttes- 

TION  FOB  JUKT. 

Whether  a  weaver  employed  to  run  looms, 
who  was  injured  by  being  struck  in  the  eye 
by  a  shuttle  which  flew  upwards  from  one  of 
the  looms,  was  guilty  of  contributory  negligence 
In  not  knowing  of  a  defect  in  the  shuttle  guard, 
held,  under  the  evidence,  a  question  for  the 
Jury. 

Exceptions  from  Superior  Court,  Bristol 
County ;  Wm.  Scbofleld,  Judge. 

Tort  for  personal  injuries  by  Charles  C. 
Chambers  against  the  Wampanoag  Mills.  In 
the  superior  court  there  was  a  verdict  for 
plaintiff,  and  defendant  excepted.  Elzcep- 
tions  overruled. 

Elisha  Greenhood,  for  plaintiff.  Rlchd. 
P.  Borden  and  Robt  O.  Davla,  for  defendant 

LATHROP,  J.  This  Is  an  action  of  tort 
for  injuries  sustained  by  the  plaintiff  while 
in  the  employ  of  the  defendant  At  the 
trial  in  the  superior  court  the  jury  returned 
a  verdict  for  the  plaintiff;  and  the  case  is 
before  us  on  the  defendant's  exception  to 
the  refusal  of  the  presiding  judge  to  rule 
that  there  was  no  evidence  which  would  war- 
rant a  finding  for  the  plaintiff. 

The  plaintiff  was  employed  to  run  eight 
looms,  four  in  a  row  on  each  side  of  a  asuei 
row  alley.  While  at  work  at  the  fourth 
loom  In  one  row,  he  was  struck  in  the  eye  by 
a  shuttle  with  the  usual  pointed  metallic  end, 
which  fiew  upwards  between  the  band  rail 
and  the  shuttle  guard  of  his  second  loom; 
the  shuttle  guard  being  so  swollen  or  "bel- 
lied oat"  from  the  face  of  the  hand  rail,  or 
"reed  cap,"  as  tlie  front  of  the  lathe  sword 
is  called,  that  the  guard  failed  to  fulfill  its 
sole  function  of  preventing  a  shuttle  from 
leaving  Its  proper  course,  flying  upwards,  and 
striking  the  operative  Both  the  plaintiff 
and  the  defendant  knew  that  from  one  cause 
or  another,  a  shuttle  sometimes  leaves,  or  at- 
tempts to  leave,  a  loom  In  operation,  and  that 
the  function  of  the  guard,  which  Is  placed 
on  all  looms,  is  as  above  stated.  The  guard 
consists  of  a  piece  of  metal,  about  one  quarter 
of  an  Inch  in  diameter  and  of  the  length 
of  the  path  of  the  shuttle  between  the  two 


snuttie  boxes,  wnicn  lengtn  is  pracacaiiy 
the  width  of  the  body  of  the  loom.  The 
guard  Is  parallel  with  the  band  rail,  and, 
when  of  proper  length  and  coDBtmctlon  and 
in  proper  position  and  adjnstment  is  for 
most  of  Its  length  nearly  the  width  of  a  shut- 
tle distant  from  the  band  rail;  but  toward 
each  end  It  turns  at  right  angles  to  the  hand 
rail,  then  runs  closer  to  and  parallel  with 
the  band  rail  toward  the  ends  of  the  loom, 
and  at  each  end  a  loop  is  formed  to  receive 
a  bolt  which  runs  through  the  hand  rail  and 
is  tightly  fastened  by  a  nut  Often  there  Is 
a  leather  strap  around  a  guard  at  Its  centre 
screwed  to  tlie  hand  rail.  The  guard  should 
be  directly  over  the  outer  portion  of  the  path 
of  the  shuttle  as  It  flies  along  the  race  board 
from  one  side  or  shuttle  box  of  the  loom  to 
the  other. 

The  plaintiff  contends  that  at  some  time 
prior  to  the  accident  the  old  guard  became 
broken,  and,  the  plaintiff  having  called  the 
attention  of  the  loom  fixer  of  Ills  section  to 
the  fact  the  loom  fixer  put  a  new  shuttle 
guard  on  the  loom,  from  which  the  shuttle 
flew  which  caused  the  accident  and  that  such 
new  guard  was  too  long,  and  for  that  reason 
"bellied  out"  On  direct  examination  the 
plaintiff  testified  that  he  was  28  years  old; 
tliat  be  learned  to  weave  when  14  years  old. 
then  worked  as. a  weaver  about  a  year,  and 
subsequently  about  10  months  before  the  ac- 
cident resumed  the  occupation  on  the  eight 
looms  above  mentioned.  At  the  request  of 
bis  counsel,  using  a  model,  he  explained  the 
names  and  functions  of  some  of  the  parts  at 
the  front  of  a  loom,  illustrating  its  forward 
and  backward  movements  and  the  way  In 
which  a  shuttle  ordinarily  travels.  He  also 
testified  that  the  average  speed  of  a  loom 
was  about  180  or  190  picks  a  minute,  a  pick 
corresponding  to  a  single  movemrat  of  the 
shuttle  across  the  loom,  the  shuttle  being 
struck  by  one  picker,  and  then  being  strack 
by  the  other,  returning;  that  there  iwver  is 
occasion  for  taking  off  a  shuttle  guard  uniess 
it  Is  broken  or  improperly  put  on ;  that  It  is 
a  permanent  part  of  the  machine,  a  part 
with  wtilch  he,  as  a  weaver,  had  nothing  to 
do ;  tliat  it  was  not  part  of  his  work  to  pnt 
it  on,  or  to  assist  in  putting  It  on.  or  to  ex- 
amine it  In  any  way;  that  a  man  called  a 
loom  fixer  has  charge  of  a  section  of  loonta, 
and  it  is  the  fixer's  business  to  ke^  tbe 
looms  In  his  section  in  repair ;  that  when  a 
fixer  goes  to  a  loom  to  fix  anything,  tbe 
weaver  is  supposed  to  run  liis  otiio:  looms, 
giving  no  assistance  or-  directions,  and  It 
was  not  a  part  of  his  work  to  examine  any- 
thing the  fiz»  has  done  when  the  fixer  has 
finished — "I  wonldn't  know  anything  abont 
It  anyway" ;  that  there  were  about  600  looms 
in  the  room  in  which  be  worked,  being  ttiree 
sections  and- a  part  of  another ;  that  the  shut- 
tle guard  and.  the  lathe  go  back  and  fortb 
all  the  time  except  when  the  loom  is  stopped : 
that  each  loom  stops  abont  every  three 
minutes  throughout  tbe  day  because  the  Oil- 


Uass.) 


CHAMBSKS  T.  WAMPANOAQ  Mllilia 


1095 


iBg  runs  out,  that  Is,  the  shuttle  becomes 
empty  of  yam,  and  It  Is  the  work  of  the 
weaver  to  fill  and  replace  the  shuttle  as 
soon  as  possible,  "which  takes  only  a  couple 
of  8ec(>(id8,  unless  there  is  a  thread  out  to 
draw  in,"  during  which  operations  the  weav- 
er's mind  is  upon  getting  the  loom  started 
as  soon  as  possible;  that  he  had  to  walk 
backwards  and  forwards  from  one  loom  to 
another,  starting  them  up  and  keeping  the 
shuttle  filled  and  the  looms  ronning  all  the 
time.  The  plaintiff  further  testified  that  it 
Is  no  part  of  a  weaver's  work,  when  the  loom 
stops  at  these  Intervals,  to  examine  any  of 
its  parts;  that  about  three  or  four  weeks, 
perhaps  two,  before  his  Injury,  the  old  shut- 
tle guard  broke  right  on  the  end  where  the 
bend  is;  "I  think  it  was  broke  right  where 
It  had  been  struck  a  time  or  two  with  the 
shuttle  or  sometliing  like  that" ;  that  he  call- 
ed the  fixer  in  charge  of  that  section,  whose 
duty  it  was  "to  receive  reports  of  the  break- 
ing of  things,  including  the  shuttle  guard, 
and  to  remedy  or  replace  the  broken  part," 
and  called  his  attention  to  the  broken  guard ; 
that  the  fixer  then  put  on  a  new  'guard ;  that 
while  this  was  being  done,  he  (the  plaintiff) 
kept  his-  other  looms  going,  and  did  not  super- 
intend nor  have  charge  of  the  fixer  while  he 
was  putting  on  the  guard,  and  did  not  ex- 
amine his  work  after  he  had  finished;  that 
after  the  accident  he  did  not  examine  the 
guard  and  knew  nothing  about  the  condition 
of  the  guard,  except  what  may  have  been 
since  told  him  by  others;  that  he  had  not 
examined  the  guard  befwe  the  accident,  and 
had  been  given  no  knowledge,  information, 
or  caution  that  there  was  anytliing  wrong 
about  it;  that  guards  "are  about  as  high 
as  Ills  waist,"  and  are  of  different  lengths 
for  different  breadths  of  looms ;  that  with  the 
guard  on  rightly  the  shuttle  cannot  fly  up. 
The  plaintiff's  work  at  the  loom  consisted  of 
tying  broken  threads,  changing  the  filling,  by 
which  is  meant  putting  a  new  cop  on  the 
shuttle,  and  keeping  the  loom  running.  When 
anything  happened  to  a  loom  the  plaintiff 
called  the  loom  fixer  to  attend  to  it  and  work- 
ed on  his  other  looms  while  the  loom  fixer 
was  at  work. 

One  MCFarlane,  a  witness  for  the  plain- 
tiff, corroborated  fbe  testimony  given  by  the 
plaintiff,  and  further  testified  that  the  prop- 
er distance  between  the  hand  rail  and  the 
shuttle  guard  is  about  an  inch  and  a  half  or 
an  Inch  and  three  quarters,  about  a  quarter 
of  an  Inch  uaitovrev  than  a  new  shuttle. 
"When  a  shuttle  guard  breaks  and  a  neces- 
sity for  a  new  one  thus  arises,  It  Is  the  duty 
of  the  loom  fixer  to  go  to  Oie  machine  shop 
and  get  a  new  one  of  the  same  kind  and  bolt 
it  through  the  old  holes  tn  the  band  rail,  see< 
ing  that  it  comes  square  and  that  it  is  of 
the  right  length.  If  be  selected  or  was  given 
oxw,  longer  than  the  old  one,  if  be  simply  put 
It  on  through  the  old  holes  and  did  nothing 
else  to  it,  it  would  spring  in  the  centre,  what 
loom  fixers  call  'bellying.'    It  would  beligr 


out  While  the  fixer  Is  putting'  on  a  new 
guard,  the  weaver  goes  along  working  on  his 
other  looms,  not  assisting  the  fixer  in  any 
way.  When  through,  the  fixer  starts  the 
loom  and  goes  away."  He  further  testified 
that  after  the  accident  he  went  to  the  loom  In 
question;  that  be  "noticed  the  guard  being 
opened  out  and  space  enough  for  the  shut-, 
tie  to  come  through  it" ;  and  that  "It  is  the 
business  of  the  loom  fixer  to  know  if  a  guard 
Is  of  the  right  length."  This  witness,  who 
had  been  a  loom  fixer  for  18  years,  also  testi- 
fied that  if  the  guard  rail  was  too  long  it 
would  belly  out,  and  that  he  saw  none  belly 
out,  "unless  they  were  too  long";  that  the 
guard  rail  was  a  permanent  part  of  the  ma- 
chine, and  that  It  was  not  taken  out  except 
when  it  was  broken ;  and  that  It  was  no  part 
of  the  weaver's  work  to  examine  the  shuttle 
guard.  Ford,  who  was  the  loom  fixer  of 
the  defendant  in  the  section  where  the  plain- 
tiff worked  at  the  time  of  the  accident,  was 
called  by  the  plaintiff,  and  in  some  respects 
corroborated  the  testimony  of  McFarlane; 
in  other  respects,  as  the  defendant  con- 
tends, he  gave  evidence  more  favorable  for 
the  defendant  It  is  unnecessary  to  repeat 
it  here. 

The  defendant  contends  that  there  was  no 
evidence  of  the  defendant's  negligence,  that 
the  plaintiff  assumed  the  risk,  and  that  the 
plaintiff  was  not  in  the  exercise  of  due  care. 
We  are  of  opinion  that  upon  the  evidence, 
the  Judge  properly  refused  to  take  the  case 
from  the  Jury;  and  that  it  could  not  have 
been  ruled,  as  matter  of  law,  that  there  was 
no  evidence  which  could  have  warranted  a 
verdict  for  the  plaintiff. '  On  the  question  of 
the  defendant's  negligence,  the  only  conten- 
tion of  its  counsel  is  that  there  was  no  evi- 
dence that  the  guard  rail  was  too  long,  and 
It  is  suggested  tliat  the  bend  In  the  guard 
rail  might  have  been  caused  by  the  plain- 
tiff's taking  hold  of  the  band  rail  to  pull  the 
loom  forward,  or  the  guard  might  have  been 
bent  by  being  struck  by  a  shuttle  shortly 
before  the  accident  It  cannot  be  said  that 
there  was  no  evidence  that,  the  guard  rail 
was  too  long,  when  a  loom  fixer  of  18  years' 
experience  testified  as  we  have  above  stated. 
As  to  the  suggestion  that  the  accident  might 
have  been  caased  by  he  plaintiff's  taking 
hold  of  the  hand  rail  to  pull  the  loom  for- 
ward, there  is  no  evidence  that  he  did  so, 
and  the  testimony  of  the  plaintiff  is  to  the 
contrary.  As  to  the  other  suggestion,  the 
answer  is  that  this,  if  true,  would  show  that 
the  guard  rail  had  l>ecome  bent  by  shuttles 
striking  it  which  might  have  been  dis- 
covered on  proper  inspection  by  the  defend- 
ant or  the  olHcers  to  whom  it  had  Intrusted 
the  duty  of  Inspection.  So  far  as  the  evi- 
dence discloses,  there  was  no  system  of  In- 
spection In  the  mills  of  the  defendant,  and 
this  would  be  evidence  of  negligence,  if  for 
want  of  inspection  an  employ^  was  injured. 
Toy  V.  United  States  Cartridge  Co.,  159  Mass. 
818,  84  N.  B.  461. 
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The  next  contention  of  the  defendant  is 
cbat  the  plalntUI  assumed  the  risk ;  but  we 
are  of  opinion  that,  on  the  eTidoioe^  the 
QoeBtlon  was  for  the  Jury.  Tlie  risk  was  not 
an  obvloaa  one.  The  mle  of  law  as  to  as- 
somptlon  of  the  risk  does  not  apply  where 
tiiere  la  negligence  on  the  part  of  the  master 
in  furnishing  snitable  Instramentalitlea  for 
doing  the  work.  Boucher  v.  Robeson  Mills, 
182  Mass.  500,  66  N.  K.  819,  and  cases  cited. 

The  last  contention  of  the  defendant  is  that 
the  plaintiff  was  not  in  the  exadse  of  due 
care.  We  are  of  opinion  that  this  qoestion 
was  for  the  Jury.  The  plaintiff  testified 
that  he  did  not  know  that  there  was  anything 
wrong  about  the  shuttle  guard.  This  is  not 
a  case  where  it  can  be  said  that  the  plaintiff, 
in  the  exercise  of  reasonable  care,  nrust  have 
known  of  the  defect  in  the  guard.  It  was 
imdisputed  that  he  had  charge  of  eight  looms, 
each  loom  making  180  or  190  picks  a  minute ; 
that  the  shuttle  In  each  loom  had  to  be  taken 
out  and  supplied  with  a  new  cop  once  in 
three  minutes;  and  that  other  details,  such 
as  the  breaking  of  threads,  also  required  his 
care.  All  these  facts  show  that  the  plaiii- 
tiffs  time  was  occupied  in  various  matters, 
and  it  could  not  be  ruled  as  matter  of  law 
that  the  plaintiff  was  not  In  the  exercise  of 
due  care. 

Exceptions  overruled. 

(US  N.  T.  E6) 

BALDWIN  et  al.  v.  RICE  et  aL 

(Court  of  Appeals  of  New  Xork.    Nov.  21, 
1905.) 

1.  EXBOUTOBS    AND   'ADUINISTBATOBS— AllOII<? 

lABT  Admiristeation— Pktition. 
Under  Code  Civ.  Proc.  g  2G95,  providing 
that,  where  a  will  of  personal  property  made 
by  a  nonresident  has  bean  admitted  to  probate 
in  a  foreign  country  or  state,  the  Surrogate's 
Court  must,  upon  an  application,  accompanied 
by  a  copy  of  tne  will  ana  of  the  foreign  letters, 
record  ue  will  and  foreign  letters  ana  issue  an- 
cUlarr  letters,  a  petition  for  ancillary  letters 
«(  administration  must  be  accompanied  by  a 
copy  of  the  will  and  a  copy  of  the  foreign  let- 
ters, if  any  were  issued.  In  order  to  confer 
lurisdlction  on'  the  sorrogate  to  issue  ancillary 
letters. 

2.  Sauk. 

Under  Code  Civ.  Proc.  i  2697,  providing 
that,  where  an  execntor  has  received  letters 
testamentary  in  a  foreign  jnrisdiction,  ancil- 
lary letters  must  be  issued  to  him  on  his  ap- 
Jlication,  unless  another  person  applying  there- 
or  shall  file  with  his  petition  an  instrument, 
executed  hy  the  foreign  executor,  authorizing 
the  petitioner  to  receive  such  ancillary  letters, 
the  surrogate  has  no  jurisdiction  to  issue  to 
another  letters  ancillaiy  to  letters  testamentary 
issued  to  the  executor  In  a  foreign  state,  imless 
the  petitioner  for  such  ancillary  letters  tiles 
with  his  petition  »n  Instrunient,  ejecuted  by  the 
executor,  nuthorizing  him  to  receive  them. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department 

Action  by  Allele  Ltaldwlo  and  otliora,  na 
adrntulstratcirs  of  the  estate  of  Elizfibeth  B. 
nice,  deceased,  agatast  William  M.  Rk-e,  Jr., 
and  otherB,  as  pxecutori  of  WlDlam  M.  Itlce, 
deceased.    Fruiu  a  judi;mcut  of  the  Appullata 


D1t1s1<«  (100  App.  DiT.  241,  91  N.  T.  Suppi 
1086),  modifying  and  afltoning  a  Judgnunt  in 
favor  of  defendants  (89  N.  Y.  Suiv-  I^SU 
plaintiffs  appeal,  and  from,  the  modillcatlon  tt 
the  Judgment  defendants  vpeaL    Afllraed. 

Cross-appeals  from  a  Judgment  of  the  Ap- 
pellate Division  of  the  Supreme  Court  in  tiia 
First  Jtidicial  department,  ottered  February 
8, 1906,  modifying,  and  affirming  as  modified, 
a  Judgment  in  favor  of  defendants,  entered 
upon  a  dismissal  of  the  complaint  by  the 
court  on  trial  at  Special  Term  by  striking 
therefrom  the  words  "on  the  merits."  The 
defendants  appeal  from  the  modification,  and 
to  this  extent  only  there  are  cross-appeals. 
This  action  was  brought  by  the  plalntlfrs. 
claiming,  by  appointment  of  the  surrogate  of 
the  county  of  New  Ywk,  to  be  administrators 
with  the  wUl  annexed  of  Elizabeth  B.  Rice, 
against  the  executors  of  her  deceased  hus- 
band. The  plaintiffs  claim  that  at  the  time 
of  the  marriage  of  Mr.  and  Mrs.  Rice  they 
were  residents  of  Texas;  that  by  virtue  of 
the  "community  law"  of  that  state,  which, 
according  to  the  plaintiffs'  construction,  un- 
dertook in  effect  to  constitute  the  husliand 
and  wife  pArtners  with  respect  to  property 
acquired  by  either  dnrlug  marriage;  that  by 
her  will  the  wife  bequeathed,  among  others, 
certain  legacies  aggregating  $235,000;  that 
the  husband,  who  survived  the  wife,  had,  at 
the  time  of  her  death  and  at  the  time  of 
his  death,  community  property  of  the  value 
Qf  $6,000,000  and  upwards,  which  was  then 
in  the  custody  of  the  Surrogate's  Court  of 
New  York  county  pending  the  settlement  and 
distrllnition  of  the  estate;  and  that  all  lega* 
tees  of  the  wife,  except  those  claiming  the 
legacies  of  $286,000  had  settled  their  claims 
against  the  husband's  estate.  The  complaint 
prays  Judgment  for  the  said  sum  ot  $235^ 
000  with  interest 

The  material  facts  are  as  follows:  Mr. 
and  Mrs.  Rice  ware  married  at  Houston,  In 
the  state  of  Texas,  in  June,  1867.  Mrs.  Rice 
died  in  WiscoBbln  In  July,  1896.  Mr.  Rice 
died  in  the  dty  of  New  York  S^tember  28. 
1900.  Mrs.  Rice  left  a  last  will  and  testa- 
ment, in  which  she  made  bequests  aggregating 
about  $1,946,000.  She  named  Oran  T.  Holt, 
of  Houston,  Tex.,  as  her  executor.  This  will 
was  admitted  to  probate  in  Texas  in  March. 
1807,  and  letters  testamentary  issued  to  the 
executor  named  therein.  Oran  T.  Holt,  mm 
executor,  began  a  suit  against  William  M. 
Rice,  the  husband,  in  which  he  sought  to  re- 
cover the  wife's  share  of  the  community  prop- 
erty. William  M.  Rice  began  suit  against 
Holt,  as  executor  of  Elizabeth  B.  Rice,  in 
which  he  sought  to  have  It  adjudged  that 
the  claims  of  Uott  as  such  executor  to  a 
community  Interest  In  the  property  cooatl- 
tuted  a  cloud  upon  his  title  and  were  wholly 
without  foundation  and  void.  Elach  of  th«9o 
suits  wna  peudlng  and  undeUrmlned  at  tike 
time  William  M.  Rice  died  in  the  dty  Of 
New  York  on  September  23,  1900.  TeMlr 
taovy  had  been  taken  la  both  of  Lbeee  siilt% 
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but  neither  had  been  tried  at  the  time  of 
Rice's  death.  William  M.  Rice  left  a  last 
will  and  testament,  which,  after  prolonged 
Utlgatlon,  was  admitted  to  probate,  and  the 
defendants  received  letters  testamentary 
thereunder  In  the  Snrrogate's  Court  of  the 
county  of  New  York.  Horace  B.  Rice  re- 
ceived permanent  letters  of  administration 
from  the  county  court  of  Harris  county,  Ter„ 
as  administrator  of  William  M.  Rice  in  the 
state  of  Texas.  In  February,  1902,  Holt,  ai 
executor  of  Elizabeth  B.  Rice,  and  Horace  B. 
Rice,  as  the  Texas  executor  of  William  M. 
Rice,  entered  into  an  agreement  of  settle- 
ment and  compromise.  The  details  of  this 
agreement  are  not  Important  on  this  appeal, 
except  to  say  that  all  the  persons  In  interest 
were  settled  with,  save  the  seven  legatees 
whom  the  plaintiffs  claim  to  represent. 

John  Brooks  Leavltt,  JTared  F.  Harrison, 
and  Arthur  B.  Tnmure,  for  appellants. 
John  Byrnes  and  Charles  A.  Boston,  for 
respondents. 

BARTLBTT,  J.  (after  stating  the  facts). 
After  proceedings  In  the  Surrogate's  Court  of 
the  county  of  New  Tork,  the  validity  and 
efTect  of  which  are  involved  in  this  acti^on, 
letters  of  administration  with  the  will  annex- 
ed were  Issued  to  the  present  plalntlfFs  by  the 
Surrogate,'s  Court  of  New  York  county  on 
January  80,  1903.  This  action  was,  begun 
February  S,  1903.  Thereafter,  and  pursuant 
to  the  provisions  of  the  compromise  agree- 
ment, in  the  case  of  Rice  v.  Holt  In  the  Cir- 
cuit Court  of  the  United  States  for  the  South- 
ern District  of  Texas,  hereinbefore  referred 
to,  proceeded  to  judgment  adverse  to  Holt 
The  defendants  Interposed  two  separate  de- 
fenses, to  wit,  that  the  Surrogate's  Court  of 
New  York  county  Iiad  no  Jurisdiction  to  Issue 
tlie  letters  of  administration  under  which  the 
plaintiffs  claim  to  act ;  that  the  decree  in  fbe 
action  of  Rice  v.  Holt  in  the  Circuit  Court  of 
the  United  States  for  the  Southern  District 
of  Texas  Is  a  bar  to  this  action.  The  case 
waa  tried  before  Mr.  Justice  Scott  at  Special 
Term.  After  the  record  of  plaintiffs'  appoint- 
ment and  the  record  of  the  Texas  Judgment 
in  Bice  V.  Holt  bad  been  admitted  in  evidence, 
the  court  interrupted  the  progress  of  the 
trial,  suspended  the  taking  of  further  evl- 
dencck  and  e^ressed  a  deelre  to  hear  argu- 
ment on  the  two  questions  raised  by  the  de- 
fendants. Arguments  and  briefs  were  sub- 
mitted, and  after  due  consideration  the  court 
decided  that  the  plaintUfs  were  without  legal 
capacity  to  sue,  and  that  the  said  Texas 
decree  In  Rice  v.  Holt  was  an  "Impregnable 
bar"  to  this  action.  The  complaint  was  there- 
upon dismissed  on  the  merits.  On  appeal,  the 
Appellate  Division  handed  down  «  memoran- 
dum as  follows:  "The  judgment  should  be 
affirmed  on  so  mucb  of  the  opinion  of  the 
court  below  as  holds  that  the  plaintiffs  have 
no  standing  in  court  to  maintain  this  action, 
Imt  the  Judgment  should  not  have  been  on 
the  merits.    Judgmeqt  modified,  by  striking 


out  'on  the  mn-lts,'  and,  as  bo  modified,  af- 
firmed, with  coats." 

We  agree  with  the  learned  Appellate  Divi- 
sion that  the  plalntifls  have  no  standing  in 
court,  no  legal  capacity  to  sue,  and  there- 
fore It  is  unnecessary  to  pass  upon  the  ques- 
tion whether  the  decree  in  the  Texas  suit 
Is  a  bar.  The  question  whether  the  plain- 
tiffs, standing  on  the  letters  of  administration 
Issued  to  them  by  the  Surrogate's  Court  of 
New  York  county,  can  maintain  this  action, 
was  argued  before  us  with  great  elaboration 
a;Qd  detail,  both  orally  and  in  the  printed 
briefs.  This  question,  as  we  view  it,  is  a 
very  simple  one,  and  readily  disposed  of  under 
the  plain  provisions  of  the  Code  of  Civil  Pro- 
cedure applicable  to  Surrogates'  Courts.  The 
Code  of  Civil  Procedure  provides  for  admit- 
ting domestic  and  foreign  wills  to  probate 
in  chapter  18,  tit  8.  art  1«  embracing  from 
sections  2611  to  2646,  both  inclusive,  and  the 
form  of  procedure  is  essentially  the  same  in 
both  cases.  Section  2611  provides  in  part  as 
follows:  "A  will  of  real  or  personal  prop- 
erty,  executed  as  prescribed  by  the  laws  ot. 
the  state,  or  a  will  of  personal  property  exe- 
cuted without  the  state,  and  within  the 
United  States,  the  Dominion  of  Canada,  or 
the  Kingdom  of  Oreat  Britain  and  Ireland, 
as  prescribed  by  the  laws  of  the  state  or 
ooimtry  where  it  is  or  w^s  executed,  or  a  will 
of  personal  property,  executed  by  a  person 
not  a  resident  of  the  state,  according  to  the 
laws  of  the  testator's  residence,  may  be  prov- 
ed as  prescribed  in  this  article."  Chapter  18, 
tit  8,  art  7,  embracing  from  section  2694  to 
section  2704,  both  inclusive,  iMrovides  for  the 
issuing  of  ancillary  letters  testamentary  or 
of  admlnlstnitlon  where  a  will  has  been  ad- 
mitted to  probate  in  a  foreign  Jurisdiction. 
An  examination  of  the  procedure  in  this 
latter  proceeding  tenders  it  very  clear  that 
the  letters  of  administration  under  which 
the  plaintiffs  claim  to  act  are  ancillary  let- 
tars,  although  not  so  denominated  therein, 
.and  the  question  presented  for  determination 
is  whether  the  statntoi^  steps  essential  to 
obtaining  the  Issuing  of  such  letters  have 
been  taken: 

The  first  defect  in  the  proceedings  pointed 
out  by  the  counsel  for  the  defense  is  a  failure 
to  observe  one  of  the  provisions  of  section 
2695,  which  section  reads  as  follows: 
"Where  a  will  of  personal  property  made 
by  a  person  who  resided  without  the  state 
at  the  time  of  the  execution  thereof,  or  at 
the  time  of  his  death,  has  been  admitted  to 
probate  within  the  foreign  country,  or  with- 
in the  state,  or  the  territory  of  the  United 
States,  where  it  was  executed,  or  where  the 
testator  resided  at  the  time  of  hie  death; 
tlie  Surrogate's  Court  having  Jurisdiction  of 
the  estate,  nmst  upon  an  application  made 
as  prescribed  in  this  article,  aooompanied  t^ 
a  copy  of  the  will,  and  of  the  foreign  letters, 
if  any  have  been  Issued,  authenticated  as 
prescribed  in  this  article,  record  the  will  and 
the  foreign  letters,  and  issue  thereupon  an- 
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ciliary  letters  testamentary,  or  ancillary  let- 
ters of  administration  with  the  will  annexed, 
as  the  case  requires."  It  will  be  observed 
that  this  section  proTldes  that  the  application 
must  be  accompanied  by  a  copy  of  the  will 
and  of  the  foreign  letters.  The  petition  was 
not  accompanied  by  a  copy  of  these  letters. 

The  next  and  more  seriotis  defect  in  plain- 
tills'  proceedings,  and  the  one  relied  upon  by 
the  courta  below,  is  a  failure  to  observe  one 
of  the  provisions  of  section  2697,  which  pro- 
vides to  whom  ancillary  letters  shall  be  grant- 
ed. In  brief  and  without  reciting  this  en- 
tire section.  It  provides  that  where  the  exec- 
utor named  in  the  will  has  received  letters 
testamentary  in  a  foreign  jurisdiction,  letters 
ancillary  must  be  issued  to  him  here  on  his 
application,  unless  another  person  applying 
therefor  shall  file  "with  his  petition,  an  in- 
strument, executed  by  the  foreign  executor  or 
administrator,  or  person  otherwise  entitled  as 
aforesaid;  •  •  •  and  also  acknowledged 
or  proved,  and  certified,  in  like  manner  as  a 
deed  to  be  recorded  in  the  county,  authoriz- 
.Ing  the  petitioner  to  receive  such  ancillary 
letters;  in  which  case,-  the  surrogate  must,  if 
the  petitioner  Is  a  fit  and  competent  person, 
issue  such  letters  directed  to  him."  The 
plalntUIs  failed  to  produce  this  Instrument  of 
consent  executed  by  the  Texas  executor  In 
the  manner  above  provided.  It  is  not  claimed 
by  the  plaintiffs  that  any  such  instrument 
formed  a  part  of  their  application  papers  In 
the  proceedings  resulting  in  the  issuing  of 
their  letters,  and  It  follows  that  their  ap- 
pointment by  the  Surrogate's  Oourt  as  ad- 
ministrators with  the  will  annexed  Is  abso- 
lutely void.  It  is  a  statutory  condition  pre- 
cedent that,  before  any  third  party  can  pro- 
care  ancillary  letters  of  administration  on  the 
will  of  Mrs.  Rice  probated  in  Texas,  the  exec- 
ntor  in  that  state  should  indicate  In  the 
manner  specified  his  willingness  to  have  an- 
cillary letters  issued  to  another.  If  the  for- 
eign executor  refuses  to  execute  this  instru- 
ment, and  also  declines  or  neglects  to  apply  to 
the  Surrogate's  Court  of  New  York  county 
for  ancillary  letters  in  order  to  protect  the 
estate  in  this  Julsdictlon,  then  other  proceed- 
ings can  be  taken  in  the  premises. 

The  object  of  this  statutory  provision  is 
very  clear.  It  is  fair  to  assume  in  the  first 
instance  that  the  testatrix  selected  a  thor- 
oughly competent  person,  satisfactory  to  her, 
to  carry  out  the  provisions  of  the  will,  and 
that  the  Texas  probate  court  on  formal  ap- 
plication for  lettOTS  testamentary  found  him 
a  proper  person.  It  would  be  unseemly  if 
the  Surrogate's  Court  of  New  York  county 
should  proceed  to  appoint  an  administrator 
to  carry  out  the  provlsloBB  of  the  will  of  the 
testatrix  other  than  a  person  she  had  select- 
ed, unless  he  renounced  his  privilege,  or  negli- 
gently refused  or  failed  to  act  in  the  premises. 
The  learned  counsel  for  the  plaintiffs  seeks 
to  avoid  the  difficulty  in  which  his  clients 
find  themselves  by  suggestions  that  are  cer- 
tainly ingenious,  but  have  no  legal  founda- 


tion, In  view*  of  the  clear  -statutory  scheme 
of  the  Code  of  Civil  Procedure,  to  wbldi  we 
have  briefly  alluded.  The  proceedings  to 
probate  a  will  and  those  to  obtain  andllaiy 
letters  testamentary  or  of  administration  are, 
as  we  have  said,  entirely  distinct,  and  an 
examination  of  the  papers  on  which  plain- 
tiffs' letters  were  issued  shows  that  the  sole 
object  of  the  proceedings  was  to  obtain  an 
order  from  the  Surrogate's  Court  of  the 
county  of  New  York  that  a  copy  of  the  will 
of  Elizabeth  B.  Rice,  together  with  the  proofs 
of  the  decree  adjudging  probate  thereof  In 
Texas,  be  recorded  in  the  Surrogate's  Court 
of  New  York  county,  and  that  the  proper 
steps  be  taken  to  obtain  ancillary  letters  of 
administration  with  the  will  annexed. 

The  Judgment  of  the  Appellate  Diviaioii, 
modifying  the  Judgment  of  the  ^)eclal  Term, 
and  affirming  the  same  as  so  modified,  sbonld 
be  affirmed,  with  costs  to  the  defendants. 

CULLBN,  C.  J.,  and  GRAY,  HAIGHT, 
VANN,  and  WERNEaS,  JJ,  concur.  O'BBI- 
EH,  J.,  absent 

Judgment  of&rmeA. 


gSt  N.  T.  78) 
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(Court  of  Appeals  of  New  York.    Nor.  21, 

1905.) 

1.  FBAim— Sam  of  Dbfectivb  Machihekt— 

CONCEAXICENT   or   DEFECTS — LlABIUTT    FOB 

InjtTBiEs  Caused  Thebebt. 
A  vender  of  a  machine,  which  he  knowa 
to  be  dangerous  because  of  concealed  defects, 
is  liable  in  damages  to  any  person,  inclading 
one  not  in  privity  of  contract  with  him,  who  la 
injured  by  reason  of  such  fraudulent  conceal- 
ment. 

[Ed.  Note. — ^For  cases  In  pointy  see  toL  23. 
Cent.  Dig.  Fraud,  J  15.] 

2.  Saux. 

Neither  a  manafactnrer  of  a  machine  nor 
one  to  whom  he  has  sold  it  can  sell  the  machine 
as  sound  and  safe,  knowing  any  fact  aa  to  a 
concealed  defect  therein,  intending  it  to  be  oaed 
by  any  one  into  whose  hands  it  might  oobhv 
when  the  consequence  of  such  defect  would 
naturally  be  an  injury  to  the  person  ao  using  it. 
[Ed.  Note. — For  cases  in  point,  see  voL  23, 
Cent.  Dig.  Fraud,  i  15.] 

3.  Saub. 

A  manufacturer  of  a  land  rollo',  con- 
structed the  tongue  of  croes-grained  wood,  with 
a  knot  in  it  and  a  knothole,  and  plugged  np 
the  hole  and  by  means  of  paint  and  putty 
concealed  the  defects.  Held,  that  he  was  liable 
in  an  action  for  damages  for  injuries  sostained 
in  consequence  of  such  defects  by  a  pezatMi 
purchasing  the  machine  from  one  who  had  par- 
cha^ed  it  from  the  manufacturer,  in  an  action 
for  fraud  and  deceit 

Appeal   from   Supreme  Court,   Appellate 

Division,  Fourth  Department 

Action  by  Rlnehart  Knelling  against  tbe 
Roderick  Lean  Manufacturing  Company. 
From  a  Judgment  of  the  Appellate  Division 
(88  N.  Y.  Supp.  1105,  94  App.  Div.  613),  over- 
ruling plalntifrs  exceptions  and  denying  a 
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new  trial,  and  directing  Judgment  for  de- 
fendant on  a  nonsuit,  plaintiff  appeals.  Be- 
rersed. 

Cbarles  Van  Voorhls,  for  appellant  Oogo- 
well  Bentley  and  S.  D.  Bentley,  for  respond- 
ent 

BARTIiETT,  J.  This  action  has  been 
twice  tried.  The  first  trial  resulted  in  a 
verdict  for  the  plaintiff  in  tbe  sum  of  $3,040. 
The  Judgment  entered  on  this  verdict  was  re- 
versed and  a  new  trial  ordered.  The  second 
trial  resulted  In  a  nonsuit,  the  trial  Judge 
ordering  tbe  plaintiff's  exceptions  to  be 
heard  in  the  first  instance  by  the  Appellate 
Division.  The  latter  court  overruled  the 
exceptions,  denied  motion  for  a  new  trial 
and  ordered  Judgment  for  the  defendant  up- 
on the  nonsuit  The  Appellate  Division 
wrote  no  opinion,  but  rested  its  decision  on 
tbe  opinion  of  McLennan,  P.  J.,  handed  down 
on  the  first  appeal.  88  App.  Div.  SCO,  84  N. 
Y.  Supp.  622. 

The  plaintiff  is  a  farmer,  residing  in  East 
Penfield,  Monroe  county,  in  this  state.  The 
defendant  is  a  foreign  corporation,  organized 
under  the  laws  of  the  state  of  Ohio  and  en- 
gaged in  tbe  manufacture  and  saie  of  farm- 
ing implements ;  its  manufactory  being  locat- 
ed at  Mansfield,  in  that  state.  A  few  weeks 
prior  to  April,  1902,  the  defendant  sold  to 
tbe  firm  of  Weaver,  Palmer  &  Blchmond, 
who  were  engaged  in  tbe  business  of  selling 
agricultural  Implements  In  the  city  of  Roch- 
ester, a  certain  road  roller,  with  a  tongue 
to  which  was  attached  a  team  of  horses 
when  in  use.  A  few  days  after  this  sale  the 
purchasers  sold  tbe  roller  to  tbe  firm  of  Ful- 
ler &  Bambart,  dealers  in  agricultural  im- 
plements at  Falrport  Monroe  county,  in  this 
state.  In  April,  1902,  tbe  plaintiff  purchased 
the  road  roller  of  tbe  firm  of  Filler  &  Bam- 
hait,  used  It  a  short  time  in  the  spring  on 
bis  farm,  stored  It  in  a  covered  shed  until 
about  tbe  1st  day  of  tbe  following  Septem- 
ber, when  be  bad  occasion  to  use  it  again 
In  the  conduct  of  his  ordinary  farm  work, 
and  while  so  engaged,  with  two  horses  at- 
tached thereto,  the  tongue  broke,  precipitat- 
ing him  from  a  seat  which  was  attached  to 
the  rear  end  of  tbe  tongnie  immediately  over 
the  roller,  causing  tbe  horses  to  run  away. 
Plaintiff  clung  to  the  reins  for  a  short  dis- 
tance, was  compelled  to  release  bis  hold,  and 
tbe  Toll&e,  weighing  some  700  pounds,  passed 
over  him,  inflicting  severe  injuries. 

This  action  was  brought  by  the  plaintiff 
against  tbe  defendant  as  tbe  manufacturer 
of  this  roller,  and  is  based  upon  the  allega- 
tion that  in  constructing  it  the  defendant  "In- 
tentionally, willfully,  maliciously,  negligent- 
ly, and  fraudulently"  put  into  It  a  tongue 
made  of  cross-grained  black  or  red  oak, 
which  was  unfit  for  that  purpose;  that  the 
tongue  had  a  knot  in  It,  and  In  addition  a 
large  knothole.  Just  in  front  of  the  point  at 
which  tbe  evener  and  wbiffletrees  were  at- 


tached; that  tbe  defendant  concealed  this 
knothole  with  a  plug  of  soft  wood  nailed 
In,  and  then  tbe  knot,  tbe  plug,  the  bole,  tbe 
cross-grain  of  the  wood,  and  tbe  kind  of 
wood  used  were  covered  up  and  concealed 
by  tbe  defendant  with  putty  and  paint  so 
that  tbe  defects  could  not  be  seen  by  Inspec- 
tion ;  that  tbe  tongue  was  placed  In  the  roller, 
80  that  tbe  knot  and  plug  were  on  the  under- 
aide;  that  the  roller,  by  reason  of  these  de- 
fects, was  dangerous  to  tbe  life  and  limbs 
of  any  person  who  should  use  it;  and  that 
the  defects  aforesaid  made  tbe  tongue  so 
weak  that  it  broke  as  before  stated  at  tbe 
time  of  plaintiff's  injury  and  was  tbe  cause 
thereof. 

A  rather  unusual  state  of  affairs  Is  pre- 
sented in  tbe  history  of  this  litigation.  This 
action  Is  based  upon  the  allegation  that  the 
defendant  "Intentionally,  willfully,  malicious- 
ly, negligently,  and  fraudulently"  placed  in 
this  roller  a  tongue  containing  certain  de- 
fects and  concealing  the  same,  as  stated.  It 
appears,  however,  that  at  the  first  trial  the 
case  was  tried  upon  tbe  theory  of  negligence, 
and  tbe  Jury  passed  upon  no  other  question. 
Tbe  Jury  rendered  a  verdict  for  tbe  plain- 
tiff in  tbe  sum  of  $3,040.  The  Appellate 
Division,  on  reviewing  tbe  Judgment  entered 
upon  this  verdict,  stated  in  its  opinion  writ- 
ten by  McLennan,  P.  J.,  as  follows:  "Tbe 
case  was  submitted  to  tbe  Jury  purely  and 
simply  as  an  action  for  negligence.  While  In 
the  complaint  it  was  alleged  that  the  defend- 
ant 'willfully,  maliciously,  negligently,  and 
fraudulently'  put  the  defective  tongue  in- 
to the  roller  In  question,  intending  that  such 
implement  should  be  sold  in  tbe  open  market 
and  concealed  snch  defect  knowing  that 
when  used,  it  would  break  and  probably  oc- 
casion injury  to  the  person  using  it,  that 
question  was  not  left  to  the  Jury  for  deter- 
mination. The  learned  trial  court  charged 
the  Jury  In  substance  that  no  contractual 
relation  or  privity  existed  between  the  plain- 
tiff and  the  defendant  that  'the  basis  of 
the  action  is  negligence,'  and  that  in  order 
to  recover  the  plaintiff  was  only  required 
to  establish,  by  a  fair  preponderance  of  evi- 
dence, that  the  accident  was  caused  through 
the  negligence  of  the  defendant  and  without 
negligence  on  the  part  of  tbe  plaintiff.  Tbe 
court  also  charged  that  In  order  to  establish 
defendant's  negligence  and  entitle  tbe  plain- 
tiff to  recover  it  was  necessary  for  the  Jury 
to  be  satisfied  upon  the  evidence  that  the 
land  roller  In  question,  with  the  defective 
tongue,  was  a  machine  or  Implement  Im- 
minently dangerous  to  human  life,  but  char- 
ged, as  matter  of  law,  that  a  land  roller 
was  not  intrinsically  thus  dangerous,  but 
was  an  Implement  In  ordinary  and  everyday 
use  and  of  simple  construction.  Tbe  Jury 
determined  each  of  the  questions  submitted 
in  favor  of  the  plaintiff." 

Tbe  learned  Judge  in  his  able  opinion  dealt 
only  with  the  issue  of  negligence  submitted 
to  the  Jury.    On  tbe  present  appeal  tbe  coun- 
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Bel  for  the  appellant  presenta  what  we  deem 
the  controlling  question,  the  willful  and 
fraudulent  act  of  the  defendant  aa  alleged 
in  the  complaint  We  will  assume  for  the 
purposes  of  this  case  that  this  roller  was  not 
a  machine  imminently  dangerous  and  likely 
to  injure  any  person  using  it  We  express 
no  opinion  as  to  the  liability  of  the  mann- 
factarer  or  seller  of  a  maphlne  or  veblele 
to  third  parties  in  case  of  negligence,  in  the 
absence  of  fraud  or  deceit,  whether  the  ma- 
chine or  vehicle  be  in  its  original  state  im- 
minently dangerous  to  human  life  or  made  so 
by  the  subsequent  act  of  the  manufacturer 
or  seller.  The  case  at  bar,  in  the  view  we 
take  of  it,  does  not  involve  the  law  of  negli- 
gence, but  is  controlled  by  considerations 
resting  upon  the  law  applicable  to  willful  and 
fraudulent  deceit  and  concealment. 

In  Bngland  the  Court  of  King's  Beach  in 
1789  in  the'  case  of  Paisley  v.  Freeman,  3 
Dnmford  &  East,  51,  held  that  a  false  af- 
firmation made  by  the  defendant  with  Intent 
to  defraud  the  plaintiff,  whereby  the  plaintiff 
receives  damage,  is  the  ground  of  an  action 
upon  the  case  in  the  nature  of  deceit  In 
such  an  action  it  is  not  necessary  that  the 
defendant  should  be  benefited  by  the  deceit 
or  that  be  should  collude  with  the  person 
who  is.  Id  Upton  v.  Vail,  6  Johns.  181,  5 
Am.  Dec.  210,  Chief  Justice  Kent  in  com- 
menting upon  the  case  cited,  said:  "I  have 
carefully  examined  the  reasoning  of  the 
judges  in  that  case  and  in  ftie  subsequent 
cases  which  go  to  question  or  support  the 
soundness  of  that  decision,  and  I  profess  my 
approbation  of  the  doctrine  on  which  it  was 
decided.  The  case  went  not  upon  any  new 
ground,  but  upon  the  amplication  of  a^  prin- 
ciple of  natural  Justice,  long  recognized  In  the 
law,  that  fraud  or  deceit,  accompanied  with 
damage,  is  a  good  cause  of  action.  This  is 
as  Just  and  permanent  a  principle  as  any  in 
our  whole  Jurisprudence."  We  have  here 
the  recognition  of  the  general  principle  upon 
whicA  this  and  similar  actions  must  rest  to 
wit  that  fraud  or  deceit  with  damage  is  a 
good  cause  of  action. 

In  many  of  the  cases  presented  to  the 
courts  under  this  principle  of  law  the  litiga- 
tion Is  confined  to  the  original  parties  con- 
cerned in  the  transaction.  In  the  case  before 
us  we  have  a  third  party  seeking  damages 
by  reason  of  the  willful  and  fraudulent  act 
of  the  defendant  The  right  of  recovery  un- 
der conditions  similar  to  those  now  present- 
ed Is  established  in  this  and  other  jurisdic- 
tions. In  this  state  the  prfiaciple  is  fully 
recognized  In  Brackett  v.  Grlswold,  112  N. 
T.  454,  20  N.  E.  376.  This  was  an  action 
brought  by  one  who  purchased  notes  Issued 
by  the  Iron  Honntalns  Company  of  Lake 
Cbamplain,  a  corporation,  against  Its  direct^ 
ors  for  alleged  fraud  and  conspiracy^  to  in- 
duce the  public,  by  means  of  false  representa- 
tions as  to  its  financial  condition,  to  purchase 
its  stock  and  paper.  This  court  held  that 
there  was  no  evidence  that  the  purchaser  in 


making  the  purchase  relied  upon  any  repre- 
sentations  made  by  defendant  but  on  the 
contrary,  it  aflOrmatively  appeared  that  he 
was  at  the  time  wholly  ignorant  of  the  al- 
leged fraudulent  scheme,  or  of  any  acts  or 
representations  of  the  defendant  or  other 
parties  to  the  alleged  conspiracy.  Jodge 
Andrews,  writing  the  opinion  for  the  court 
said :  "This  cause  of  action  was  substantial- 
ly one  for  fraud  and  deceit  by  meaiis  of  faiae 
pretenses,  and  the  right  of  recovery  is  govon- 
ed  by  the  principles  applicable  to  actions 
of  that  character.  That  this  Is  the  nature 
of  the  action  was  decided  in  the  case  of 
Arthur  V.  Grlswold,  55  N.  T.  400,  wUcb  was 
also  an  action  against  the  present  defendant 
and  others,  the  complaint  in  which  set  forth 
a  cause  of  action  similar  to  that  alleged  in 
the  third  count  of  the  complaint  in  this  ac- 
tion. The  allegation  that  there  was  a  con- 
spiracy to  commit  the  fraud  does  not  af- 
fect the  substantial  ground  of  action.  The 
gravamen  is  fraud  and  damage  and  not  the 
conspiracy.  The  means  by  which  a  fraud 
Is  accomplished  are  immaterial  except  so 
far  as  they  tend,  in  connection  with  the  dam- 
age suffered,  to  show  an  actionable  injury. 
*  *  *  The  question  In  this  case  turns  up- 
on the  point  whether  the  evidence  proved 
or  tended  to  prove  a  cause  of  action  against 
the  defendant  for  false  and  fraudulent  rep- 
resentations wlthl^  the  rules  governing  the 
common-law  action  for  fraud  and  deceit 
There  is  no  doubt  or  question  as  to  what 
elements  are  requisite  to  sustain  an  action 
for  false  pretenses.  The  essential  constit- 
uents of  such  an  action  have  been  under- 
stood from  the  time  such  actions  were  flnat 
maintained.  They  are  tersely  stated  by 
Church,  C.  J.,  in  Arthur  v.  Griswold,  sniH'a. 
viz.:  'Representation,  falsity,  scienter,  de- 
ception, and  Injury.'  There  must  tiave  been 
a  false  representation,  known  to  be  such, 
made  by  the  defendant  calcalated  and  In- 
tended to  infiuence  the  plaintiff,  and  whldi 
came  to  his  knowledge,  and  in  reliance  upon 
which  he  in  good  faith  parted  with  property 
or  incurred  the  obligation  which  occasioned 
the  injury  of  which  he  complains.  All  of 
these  circumstances  must  be  found  to  exist 
and  the  absence  of  any  of  them  is  fatal  to 
a  recovery.  It  Is  not  necessary  that  the  false 
representation  should  have  beea  made  by 
the  defendant  personally.  If  be  authorized 
and  caused  it  to  be  made.  It  is  the  same  aa 
though  he  made  it  himself.  Nor  is  it  nec- 
essary that  it  should  have  been  made  directly 
to  the  plaintiff.  If  it  was  made  to  the  pub- 
lic at  large,  for  the  purpose  of  influencing 
the  action  of  any  individual  who  may  act 
upon  it  any  person  so  acting  upon  it  and 
sustaining  injury  thereby  may  maintain  an 
action.  •  •  •  In  order  to  recover  in  an 
action  for  fraud  and  deceit  the  fraud  and 
injury  must  be  connected.  The  one  must 
bear  to  the  other  the  relation  of  cause  and 
etfect,  not  perhaps,  in  so  close  a  .-sequence 
as  in  actions  on  contract    But  neverthel^a, 
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it  mnst  appear  In  an  appreciable  sense  that 
the  damage  flowed  from  the  fraud  as  the 
ftrozlmate  and  not  the  remote  cause.  •  •  * 
The  case  of  Peek  t.  Gnmey.  L.  B.  6  E.  & 
I.  Appeals,  377,  applies  with  great  strln- 
goicy  the  rnle  that  to  sustain  an  action  for 
fraudulent  representations,  a  close  relation 
mnst  be  shown  between  representations  and 
the  Injury  claimed,  and  also  that  the  repre- 
sentations must  have  been  made  to  Influence 
the  conduct  of  the  plalntifC  or  of  a  class  of 
persons  In  which  he  was  Included."  In  this 
case  the  plaintiff  succeeded  below,  but  the 
judgment  was  reversed  In  this  court  for  the 
reason  that  he  failed  to  bring  himself  with- 
in the  rule  as  stated.  The  proof  failed,  but 
the  principle  was  fully,  recognized. 

While  the  case  Just  cited  is  one  of  false 
representations,  it  Involves  the  precise  prin- 
ciple invoked  In  the  case  before  us.  The 
charge  Is  that  the  defendant  and  others  made 
false  and  fraudulent  representations  that  In- 
duced this  plaintiff,  as  one  of  the  general 
public,  to  purchase  Its  stock  and  paper.  In 
other  words,  It  holds  that  a  person  guilty  of 
the  fraud  Is  liable  even  to  third  parties  if  they 
have  relied  and  acted  upon  it  In  the  case 
cited  we  have  the  charge  of  afiarmative  false 
representations.  In  the  case  at  bar  we  have, 
not  only  fraudulent  deceit  and  conceialment, 
but  what  amounts  to  an  affirmative  repre- 
sentation that  the  tongue  of  the  roller  was 
sound,  as  the  manufacturer,  hy  fliling  the 
defect  with  putty  and  painting  the  entire 
surface,  so  that  the  eye  could  not  detect  any 
weakness  by  reason  of  the  knot,  knothole 
filled,  up,  the  kind  of  wood  employed,  and  the 
fact  that  it  was  cross-grained,  must  be  held 
to  have  represented  that  the  roller  as  offered 
for  sale  was  in  a  perfectly  marketable  con- 
dition. 

In  Helzer  v.  Kingsland  &  Douglass  Mfg. 
.Co.,  19  S.  W.  630,  15  L.  B.  A.  821,  33  Am. 
St  Rep.  482,  It  was  held  by  the  Supreme 
Court  of  Ml^ourl  that  the  explosion  of  the 
cylinder  of  a  threshing  machine,  by  which 
a  person  engaged  In  operating  it  Is  injured, 
will  not  render  the  manufacturer  liable  in 
the  absence  of  any  privity  of  contract  be- 
tween them,  unless  the  manufacturer  knew 
the  machine  was  defective,  although  he  was 
guilty  of  negligence  In  manufacturing  and 
testing  the  machine.  Black,  J.,  writing  for 
the  court,  said:  "The  distinction  between 
negligence  and  Intentional  wrong  is  im- 
portant in  tracing  down  liability  for  the  con- 
sequences arising  therefrom.  This  distinction 
Is  pointed  out  with  clearness  in  an  article  in 
16  Am.  &  Eng.  Ency.  of  Law,  pp.  392,  434. 
Had  the  defendant  sold  this  machine  to  Ellis, 
knowing  that  the  cylinder  was  defective,  and 
for  that  reason  dangerous,  without  informing 
him  of  the  defect,  then  the  defendant  would 
be  liable  even  to  third  persons,  not  them- 
selves In  fault.  •  •  *  As  said  In  Well- 
ington T.  Downer  Kerosene  Oil  Co.,  104  Mass. 
PA:  'It  Is  well  settled  that  a  man  who  de- 
livers an  article  which  he  knows  to  be  dan- 


gerous or  noxious  to  another  person,  with- 
out notice  of  Its  nature  and  qualities,  is  li- 
able for  any  Injury  which  may  reasonably 
be  contemplated  as  likely  to  result  and  which 
does  In  fact  result  therefrom,  to  that  person 
or  any  other  who  Is  not  himself  In  fault'  " 
The  learned  Judge  then  stated  in  substance 
that  the  defendant  in  the  case  under  con- 
sideration, was  not  proved  to  have  any  knowl- 
edge of  the  dangerous  condition  of  the  cylin- 
der, and  that  the  plaintiff's  case  tended  to 
show  nothing  more  than  negUgenca 

In  the  case  of  Wellington  v.  Downer  Kero- 
sene Oil  Co.,  supra,  it  was  held  that  a  decla- 
ration that  the  Downer  K«trosen»  Oil  Compa- 
ny, knowing  one. Chase  to  be  retailer  of  fluiite 
to  be  burned  In  lamps  for  illuminating  pur- 
poses, and  naphtha  to  be  explosive  and  dan- 
gerous to  life  for  such  a  use,  sold  and  de- 
livered naphtha  to  him,  knowing  that  it  was 
bis  intention  to  retail  it  in  his  business;  that 
in  Ignorance  of  its  dangerous  properties-  be 
retailed  a  pint  of  it  to  the  plaintiff,  Well- 
ington, to  be  burned  In  his  lamp  for  illumi- 
nation; and  that  while  the  plaintiff  in  like 
ignorance  was  so  burning  it,  it  exploded  and 
Injured  him  and  his  property,  sets  forth  a 
good  cause  of  action  at  common  law. 

In  Lechman  v.  Hoopee,  52  N.  3.  Law,  258, 
19  Atl.  215,  the  defendant,  a  mason,  had 
erected  a  building  as  a  contractor,-  and  one 
-wall  was  in  a  dangerous  condition.  Tbe 
defendant  bad  full  knowledge  of  the  tact 
The  plaintiff,  who  had  entered  the  building 
engaged  in  another  branch  of  work  entirely 
.distinct  from  that  of  the  mason,  was  injured 
by  a  portion  of  the  wall  falling  upon  him. 
The  defendant  was  held  liable.  Chief  Justice 
Beasiey  said,  in  the.  course  of  his  oplnl<«: 
"The  defendant  biad  erected  this  wall,  and 
therefore  the  law  imi>osed  on  him  the  duty 
to  put  it  in  a  safe  condition,  or  to  give  warn- 
ing of  its  unsafe  condition,  and  this  was  a 
duty  he  owed  to  each  IndlvULoal  person  who 
should  lawfully  come  upon  the  premises." 

In  Lewis  v.  Terry.  Ill  Cal.  89,  43  Pac.  398, 
31  L.  B.  A.  220,  62  Am.  St  Rep.  146,  the  de- 
fendant was  sought  to  be  charged  for  having 
placed  upon  the  market  a  folding  bed  that 
was  so  Imperfectly  constructed,  a  fact,  well 
known  to  the  defendant  that  at  times,  when 
any  weight  was  placed  on  the  bed,  the  heavy 
upright  frame  would  be  precipitated  with 
such  force  upon  the  lower  portion  as.  to 
wound  and  even  kill  a  person  lying  thereon. 
The  defendant  was  held  liable,  and  the  court 
said  that  the  fact  "that  such  articles  arp  In 
general  not  dangerous  would  seem  to  enhance 
the  wrong  pf  representing  one  to  be  safe  for 
use,  when  known  to  be  really  unsafe,  for 
the  danger  is  thus  rendered  more  insidious.'* 

In  Woodward  ▼.  Miller  A  Karwlsch,  119 
Oa.  618,  46  S.  B.  847,  64  L.  B.  A.  932,  100 
Am.  St  Rep.  188,  the  Supreme  Court  of  Geor- 
gia dealt  with  this  same  question  as  late  as 
March,  1904.  The  headnote  reads:  "The 
manufacturer  of  a  buggy,  who  sells  It  to  a 
municipal  corporation  for  the  use  of  one  of 
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is  In  fact  defectire,  the  defect  being  so  con- 
cealed by  the  use  of  paint  and  grease  that 
the  purchaser  cannot  detect  it,  is  liable  in 
damages  to  the  person  whose  use  of  the  buggy 
was  contemplated  at  the  time  of  the  sale  for 
injuries  caused  by  such  defect ;  and  this  is  so, 
notwithstanding  there  was  no  privity  of  con- 
tract between  the  plaintiff  and  the  defendant 
in  the  sale  of  the  buggy." 

In  Derry  v.  Flitner,  118  Mass.  131,  133, 
Morton,  J.,  said:  "The  rule  is  well  settled 
and  is  constantly  applied  in  this  common- 
wealth that  one  who  commits  a  tortious  act 
ifl  liable  for  any  Injury  which  Is  the  natural 
and  probable  consequence  of  his  misconduct 
He  Is  liable,  not  only  for  those  Injuries 
which  are  caused  directly  and  immediately 
by  his  act,  but  also  for  such  consequential 
injuries  as,  according  to  the  common  ex- 
perience of  men,  are  likely  to  result  from 
his  act  And  he  is  not  exonerated  from  lia- 
bility by  the  fact  that  Intervening  events  or 
agencies  contribute  to  the  injury.  •  •  • 
Hoadley  v.  Northern  Transportation  Co., 
115  Mass.  304  [15  Am.  Rep.  106];  Metallic 
Compression  Casting  Co.  r.  Fltchburg  Rail- 
road, 109  Mass.  277  [12  Am.  Rep.  689];  Salis- 
bury V.  Herchenroder,  106  Mass.  458  [8  Am. 
Rep.  354];  Welllngfton  v.  Downer  Kerosene 
Oil  Co.,  104  Mass.  64;  Carter  v.  Towne,  98 
Mass.  S67  [96  Am.  Dec.  082];  McDonald  t. 
Snelling,  14  Allen  (96  Mass.)  290  [92  Am. 
Dec.  768]." 

The  cases  establish  the  legal  principle 
that  one  who  sells  an  article,  knowing  it  to 
be  dangerous  by  reason  of  concealed  defects, 
is  guilty  of  a  wrong,  without  regard  to  the 
contract  and  Is  liable  in  damages  to  any 
person,  including  one  not  In  privity  of  con- 
tract with  him,  who  suffers  an  injury  by 
reason  of  his  willful  and  fraudulent  deceit 
and  concealment. 

The  judgment  of  the  trial  court  and  of  the 
Appellate  Division  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  the  plain- 
tiff in  all  the  courts,  to  abide  the  event. 

VANN,  3.  (concurring).  One  who  careless- 
ly labels  a  deadly  poison  as  a  harmless 
medicine  and  puts  it  on  the  market  in  that 
condition  is  liable  to  any  person  who  with- 
out notice  of  its  dangerous  character  uses 
the  same  to  bis  injury.  Thomas  v.  Winches- 
ter, 6  N.  T.  397,  57  Am.  Dec.  455.  The 
manufacturer  of  a  machine  not  inherently 
dangerous  to  human  life,  bnt  with  a  defect 
therein  which  he  pointed  out  to  one  who 
purchased  it  for  his  own  use,  and  at  his 
request  attempted  to  remedy  the  defect  and 
then  painted  It  over,  is  not  liable  to  one 
who  was  Injured  while  using  the  same  with 
the  consent  of  the  purchaser.  Loop  v.  Litch- 
flfeld,  42  N.  T.  351,  1  Am.  Rep..  513.  The 
Hi'st  cnfc  la  t,T|il("jil  of  tlios(>  wlilel)  permit 
the  user  of  a  Jiiiitliine.  apiilinnce.  or  nrticle 
that  Is  Inliereutly  dnngerous  to  recover  d.im- 
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which  deny  relief  when  the  machine  Is  not 
inherently  dangerous  to  human  life. 

We  now  have  a  case  before  us  with  a  new 
element  that  of  deceit  on  the  part  of  the 
manufacturer,  who  Intentlonaily  so  con- 
cealed a  defect  in  a  machine  not  intrinsical- 
ly dangerous  as  to  thereby  make  it  danger- 
ous, and  without  notice  sold  it  to  one  who, 
as  he  knew,  intended  to  sell  it  to  any  pur- 
chaser he  could  find.  The  deceit,  as  the 
jury  might  have  found,  consisted  in  the  com- 
plete concealment  of  a  defect  not  necessarily 
dangerous  If  unconcealed,  but  dangerous 
when  concealed,  and  putting  the  implement 
in  this  condition  on  the  market  without 
notice  to  any  one,  with  the  intention  that 
it  should  be  sold  and  used  as  a  safe  Im- 
plement The  natural  result  of  this  conduct 
was  to  Injure  whoever  might  use  the  im- 
plement whether  he  was  the  original  pur- 
chaser, or  any  subsequent  purchaser,  or  one 
who  simply  used  it  with  the  consent  of  the 
owner.  A  manufacturer  has  the  right  to 
sell  a  defective  machine.  If  he  gives  notice 
of  the  defect  to  the  purchaser,  who  In  turn 
has  the  same  right  Neither  has  the  right, 
however,  with  furtive  intent  to  completely 
conceal  the  defect  and  sell  the  machine  as 
sound  and  safe,  intending  it  to  be  used  as 
such  by  any  one  Into  whose  possession  it 
might  lawfully  come,  when  the  natural  result 
would  be  the  infliction  of  an  Injury  upon 
any  person  who  used  it  By  giving  currency 
to  the  implement  as  safe,  with  the  Intent 
to  deceive,  not  only  the  purchaser,  but  any 
user,  and  yet  so  covering  up  the  defect  as  to 
entirely  conceal  It,  the  defendant  was  guilty 
of  an  actionable  wrong,  as  the  Jury  might 
have  found.  While  the  machine  was  not 
inherently  dangerous,  that  fact  is  not  con- 
trolling; for  the  danger  was  In  the  concealed 
defect  In  an  implement  sold  as  sound,  and 
which  not  only  appeared  to  be  sound,  but 
the  maker  caused  it  to  so  appear  with  intent 
to  deceive. 

It  would  be  illogical  to  hold  the  maker 
of  a  poisonous  medicine,  who  negligently, 
but  unintentionally,  labeled  it  as  an  innocent 
remedy,  and  sold  it  liable  to  any  one  who 
used  it  without  notice  of  its  character,  but 
not  to  hold  him  liable  if  he  intentionally 
created  a  danger  in  a  machine  apparently 
safe,  which  might  be  as  fatal  as  poison,  and. 
after  concealing  It  In  Buch  a  way  as  to 
prevent  detection,  put  It  on  the  market 
While  the  danger  In  the  one  case  is  not  so 
great  as  in  the  other,  still,  if  the  natural 
result  would  cause  bodily  harm  to  a  human 
being,  that  regard  for  the  safety  of  life  and 
limb  which  the  common  law  Is  so  careful 
to  shield  should  hold  the  wrongdoer  liable 
in  both.  A  land  roller  is  an  implement  not 
ordinarily  d.-ingerous,  but  one  with  a  de- 
fective toupie,  when  the  defect  Is  thoriiui^UJT 
cont'p.iled  for  Uie  purpose  of  making  a  betf»?r 
Side,  moy  turn  out  to  be  as  dan^gerong  as  a 
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cartridge  loaded  with  dynamite,  instead  of 
gunpowder.  Liability  In  tltls  case  rests  on 
the  simple. extension  of  the  well-established 
principle  that  the  maker  of  an  article  in- 
herently dangerous,  but  apparently  safe,  who 
puts  it  on  the  market  without  notice,  is  lia- 
ble to  one  injured  while  using  It,  to  the 
maker  of  an  article,  not  inherently  danger- 
ous, who  made  it  dangerous  by  his  own  act, 
but  so  concealed  the  danger  that  it  could 
not  be  discovered,  and  put  it  on  the  mar- 
ket to  be  sold  and  used  as  safe.  The  exten- 
sion Is  logical  and  consistent  with  the  au- 
thorities; for  if  the  implement  Is  not  In- 
herently dangerous,  but  the  use  thereof  is 
made  dangerous  by  a  defect  wrongfully  con- 
cealed, the  result  Is  the  same  and  the  motlTe 
worse.    I  concur  for  reversal. 

CtTLLBN,  O.  J.,  and  HAIGHT  and  WER- 
NER, JJ.,  concur.  GRAY,  .T.,  concurs  with 
BARTLETT,  J.,  only.    O'BRIEN,  J.,  absent 

Judgment  reversed,  etc. 


(i»  N.  T.  »2) 

CHBMIOAL  NAT.  BANK  OP  NEW  YORK 
T.  KBLLOGQ. 

(Court  of  Appeals  of  New  York.    Nov.  21, 
1905.) 

1.  HUSBAItD      AHD      WlHD  —  AOCOMMODATIO!* 

NoTB— Estoppel. 
Where  a  married  woman  at  her  residence  in 
New  Jersey  indorses  in  blank,  for  the  benefit  of 
her  hosband,  his  promissory  note,  dated  and  pay- 
able in  New  York,  where  it  Is  disconnted  in  good 
faith,  without  notice  that  the  Indorsement  was 
in  fact  made  in  New  Jersey,  she  is  estopped 
from  denying  that  the  indorsement  Is  a  Kew 
York  contract  and  from  claiming  that  the  in- 
dorsement is  void  as  a  New  Jersey  contract, 
the  laws  of  which  state  do  not  peimit  a  married 
woman  to  become  an  accommodation  Indorser. 

2.  Bnxs  AND   Notes  — Indobsbimnt  —  Pbb- 

SUVPTIORS. 
Where  a  note  is  dated  and  payable  In 
the  state  of  New  York,  an  indorsement  in  blank 
thereon  is  presumed,  under  the  common  law 
and  Laws  1897,  p.  731,  c.  612,  {  76,  to  have 
been  made  In  New  York,  and  one  disconnting 
the  note  in  good  faith  can  rely  on  such  in- 
dorsement 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  the  Chemical  National  Bank  of 
New  York  against  Amy  H.  Kellogg.  From  a 
judgment  of  the  Appellate  Division  <87  App. 
Dlv.  633,  84  N.  Y.  Supp.  1121),  affirming  a 
judgment  for  plalntifC.  defendant  appeals. 
Affirmed. 

This  action  was  brought  apon  a  promis- 
sory note,  of  which  the  following  is  a  copy: 
"$1,600.  New  York,  June  7th,  1888.  Four 
months  after  date  I  promise  to  pay  to  the 
order  of  myself  Fifteen  Hundred  Dollars,  at 
No.  4  Warren  Street  New  York.  Value  re- 
ceived. [Signed]  D.  M.  Kellogg."  Indorsed: 
"D.  M.  Kellogg.  Amy  H.  Kellogg."  The  de- 
fendant is  an  accommodation  Indorser,  who 
indorsed  the  note  at  her  residence  in  Oak 
Tree,  N.  J.,  at  the  request  of  tlte  maker,  her 


husband,  and  there  delivered  the  same  to 
him,  solely  for  his  benefit  The  plaintifC,  a 
banking  corporation  in  the  city  of  New  York, 
discounted  the  note  in  the  ordinary  course  of 
business,  without  notice  that  the  indorser 
was  a  nonresident  or  that  the  indorsement 
was  made  in  another  state,  and  used  the  pro- 
ceeds to  take  up  a  prior  note  held  by  it  The 
defendant  "did  not  authorize  said  note  to  be 
negotiated  in  New  York  state,  and  had  no 
knowledge  that  it  was  to  be  used  in  that 
state."  By  the  laws  of  the  state  of  New 
Jersey  a  married  woman  is  not  liable  as  an 
accommodation  Indorser,  guarantor,  or  surety, 
unless  it  appears  that  she  or  her  separate 
estate  has  derived  some  benefit  from  the  con- 
tract Upon  these  facts,  which  were  found 
or  stipulated,  the  trial  court  held  the  defend- 
ant liable  on  the  ground  that  her  indorse- 
ment was  a  New  York  contract  The  Ap- 
pellate Division  unanimously  affirmed,  and 
the  defendant  came  here. 

Frederick  H.  Kellogg  and  P.  A.  Hargous, 
for  appellant  William  D.  Tyndall,  for  re- 
spondent 

YANN,  J.  (after  stating  the  facts).  Bach 
Indorsement  of  a  promissory  note  is  a  sep- 
arate contract  standing  apart  from  that 
made  by  the  maker  or  any  other  indorser. 
I^iee  T.  National  City  Bank,  174  N.  Y.  222, 
225,  66  N.  B.  7S6,  61  L.  R.  A.  198.  The  va- 
lidity of  a  contract  of  indorsement  is  ordl> 
narlly  determined  by  the  law  of  the  place 
where  the  indorsement  Is  made.  Union  Na- 
tional Bank  v.  Chapman,  168  N.  Y.  6S8,  543, 
62  N.  E.  672,  57  L.  B.  A.  613,  88  Am.  St  Rep. 
614.  Aa  the  note  in  question  was  indorsed 
by  the  defendant  in  the  state  of  New  Jersey, 
where  she  resided,  under  ordinary  drcum- 
stances  she  would  not  be  liable  thereon,  be- 
cause the  laws  of  that  state  do  not  permit  a 
married  woman  to  become  a  simple  accom- 
modation indorser.  The  laws  of  the  state  of 
New  York,  however,  authorize  a  married 
woman  to  contract  even  with  her  husband, 
the  same  as  if  she  were  unmarried;  and  it 
is  insisted  that  the  defendant  is  estopped 
from  denying  that  her  Indorsement  is  a  New 
York  contract  Inasmuch  as  the  plaintlfl  in 
good  faith  purchased  the  note  for  value,  be- 
fore maturity,  without  notice  of  anything 
to  put  it  on  inquiry  and  in  reliance  upon  the 
fact  that  it  was  dated  and  made  payable  in 
the  state  of  New  York,  with  nothing  on  the 
faee  of  either  the  note  or  the  Indorsement  to 
suggest  that  the  contract  was  made  In  the 
state  of  New  Jersey.  We  think  this  position 
is  soupd.  Whoever  conceals  facts,  required 
by  good  faith  and  fair  dealing  to  be  disclosed, 
acts  inequitably,  and  will  not  be  permitted 
to  assert  those  facts  to  the  Injury  of  one 
misled  by  such  conduct  The  defendant  could 
not  make  her  coverture  a  trap  to  catch  in- 
nocent persons.  She  could  not- deliberately 
give  the  appearance  of  validity  to  her  con- 
tract, and  then,  as  against  a  bona  fide  holder; 
plead  that  it  was  Invalid.    She  knew  that 
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was  that  it  was  indorsed  there.  She  aiso 
knew  that,  If  sbe  delivered  the  note  in  this 
condltloH  to  her  husband  to  enable  him  to 
negotiate  it,  any  one  who  acted  on  such  pre- 
Eumiition,  as  he  lawfuli^  might  in  the  ab- 
sence of  notice,  would  be  Injui'ed  If  she  should 
plead  her  coverture  and  that  she  actually  In- 
dorsed It  In  New  Jersey.  It  was  tlierefore  her 
duty.  If  she  wished  to  act  honestly  toward 
others,  to  attacli  some  notice  to  her  indorse- 
ment, or  give  notice  lu  some  other  way,  so 
that  innocent  tliird  parties  might  not  be 
harmed  by  relying  upon  apjiearaticea  which 
she  had  aided  io  crenttng.  If  she  bad  writ- 
ten after  her  name.  "Oak  Tree,  New  Jersey," 
tier  place  of  residence,  the  plaiiitifif  would 
have  been  put  uijon  Inquiry  as  to  the  validity 
of  such  a  contract  made  In  that  state,  "With 
no  attempt  to  give  notice,  by  her  indorese- 
ment  in  blanfc  she  gave  currency  to  the  note 
as  one  made  and  indorsed  in  New  Xork. 
Pleading  her  Indorsement  as  a  New  Jersey 
contract  under  tLes^e  circumstances  would  be 
an  attempt  to  take  advantage  of  her  own 
wrong,  whtcii  the  law  will  not  penult. 

The  business  of  the  country  is  done  so 
largely  by  means  of  commercial  paper  that 
the  Interests  of  commerce  require  that  a 
proniissoiT  note,  fair  on  Its  face,  should  be  as 
negotiable  as  a  government  bond.  Every 
restriction  upon  the  circulation  of  negoti- 
able paper  is  an  Injury  to  the  state,  for  it 
tends  to  derange  trade  and  hiiidei;  the  trans- 
action of  business..  Commercial  necessity 
retjulres  that  only  slight  evidence  should  bo 
Insisted  upon  to  establish  an  estoppel  in  pais 
aa  to  the  validity  of  commercial  paper.  The 
only  practicable  rule  Is  to  make  the  face  of 
the  paper  Itself,  when  free  from  suspicion, 
sufficient  evidence,  in  the  absence  of  notice, 
against  all  who  aided  to  put  it  Into  circulation 
lu  that  condition,  unless  the  note  is  void  by 
the  positive  command  of  a  statute,  such  as 
the  act  against  usury.  No  other  rule  would 
work  well,  for  It  would  be  Intolerable  If  every 
bank  had  to  learn  the  true  history  of  each 
piece  of  paper  presented  for  discount  before 
it  could  act  In  safety.  It  is  better  that  there 
should  be  an  occasional  instance  of  hard- 
ship than  to  have  doubt  and  distrust  hamper 
a  common  method  of  making  commercial  ex- 
changes. While  it  was  unnecessary  that  the 
defendant  should  describe  lierself  as  a  guar- 
antor, by  adding  the  word  "Surety"  to  ber 
signature,  for  possession  by  her  husband, 
who  was  prior  in  order  of  liability  to  her- 
self, was  notice  that  she  did  not  liidqrse  In 
the  ordinary  course  of  bnsiness,  still,  If  she 
regarded  her  Indorsement  as  a  New  .Jersey 
contract,  she  should  have  given  notice  of  that 
fact  lu  some  way,  so  tliat  a  purchaser  In  good 
faith  mltiht  know  that  It  was  not  what  It  ap- 
peared to  be,  ft  New  York  contract.  Smith 
V,  "Weston,  150  N.  Y.  ISM,  54  N.  E.  3S; 
Bank  of  Monnngnhcla  Volley  v.  Weston, 
1S9    N.    r.    201,    M    N.    E.     40,     45    L,     It. 


women  have  not  been  wholly  removed,  ber 
Indorsement  would  be  enforced  aa  a  New 
York  contract  Thompson  t.  Taylor,  fl6  N. 
J.  Law,  253,  49  Atl,  544,  54  Ll  K.  A.  585.  88 
Am.  St.  Rep.  485. 

Independently  of  the  statute  whiell  wHl 
be  cited  presently,  the  argument  In  favor  of 
an  equitable  estoppel  rests  mainly  on  tbft 
presumption  that  a  note  dated  and  payable 
In  New  York  was  made  and  Indorsed  in  that 
state.  While  this  question  has  seldom  b««n 
before  the  courts,  Mr.  Daniel,  In  his  usp- 
fut  work  on  Negotiable  Instruments,  says 
it  Is  the  law,  and  the  authorities  support  the 
assertion.  Daniel's  Neg.  Inst,  (5th  Ed.)  f 
T2S;  Maswell  v.  Yansant,  40  111.  58;  Towne 
V.  Rtce,  122  Mass.  G7;  Belford  v.  Bangs,  15 
111.  App.  76;  Lenntg  v.  Ralston,  23  Pa.  13T; 
Siialtb  V.  Mingny,  1  M.  &  S.  87;  Edwards  on 
Bills,  etc.,  9  378 ;  Tledeman  on  Bills  &  Notess 
f  91,  Even  If  the  question  were  entirely  new, 
sound  reasoning  would  lead  to  that  concln- 
slon.  While  the  contract  made  by  an  Indors- 
er  Is  independent  of  that  made  by  the  maker. 
In  the  sense  that  It  Is  of  a  different  nature 
and  can  he  separately  enforced,  still  It  Is 
dependent  on  the  promise  of  the  maker,  be- 
cause It  is  an  agreement  to  perform  his  prom- 
Ise,  upon  certain  condltlooa,  if  he  does  not. 
Tliprprore  the  place  where  the  maker  prom- 
ised, as  stated  fn  the  note  itself,  must  with 
nil  the  other  provisions  thereof  be  read  Into 
the  promise  of  the  Indorser,  and  it  thus  be- 
comes by  fair  presumption.  In  the  absence 
of  notice  to  the  contrary,  the  place  where 
the  indorser  promised  also.  The  purchaser 
has  no  other  guide  as  to  a  fact  which  may 
Involve  the  validity  of  the  contract,  and  hence 
it  Is  a  commercial  necessity  that  both  ctwitracts. 
so  closely  connected  that  the  second  cannot  «- 
Ist  without  the  first,  should  be  presumed  to 
have  been  made  at  the  same  place,  unless  tbo 
one  with  power  so  to  do  rebuts  the  presump- 
tion by  timely  notice. 

Tlie  learned  counsel  for  the  defendant 
seems  to  recognize  the  existence  of  tills  pre- 
sumption, as  he  says  In  his  points  that,  "If 
we  e.'tnrahie  the  note  alone,  then  the  negative 
Inference  might  pos-^lbly  arise  that  the  de- 
fendant Intended  the  note  should  be  governed 
by  the  laws  of  another  state,"  He  insists, 
however,  that  as  the  plaintiff  stipulated  tbe 
facts  at  the  trial.  It  knew  the  defendant  did 
not  so  Intend.  The  rights  of  the  parties  do 
not  depend  on  what  the  plaintiff  knew  at  the 
time  of  the  trial,  but  on  what  It  knew  when 
It  discounted  the  note,  and  at  that  time,  ow- 
ing to  the  absence  of  notice,  which  was  tbe 
defendant's  fault.  It  had  no  Information  brat 
what  the  note  gave.  The  defendant  kne^ 
that  her  husband  could  use  the  note  In  any 
state,  and  the  place  of  date  and  payment  In- 
dicated the  state  where  he  expected  to  aae 
It.  t'nless  she  intended  that  It  shonld  he 
used  in  a  state  where  ber  indorsement  woald 
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bind  ber,  slw  mnst  have  Intended  to  defiraad, 
and  hence  Is  estopped. 

But,  to  clinch  the  argument,  we  have  only 
to  refer  to  the  negotiable  Inetnimenta  law, 
wblcb  provides  that:  "Except  where  the 
contrary  appears,  erery  Indorsement  is  pre- 
sumed prima  fade  to  have  been  made  at  the 
place  where  the  Instrument  Is  dated."  Laws 
18B7,  p.  731,  c.  912,  i  76.  This  statute  was 
prepared  for  uniform  action  In  all  the  states, 
and  It  has  already  been  adopted  In  many. 
It  la  regarded  as  simply  declaratory  of  the 
conunon  law  upon  the  subject  under  consid- 
eration. Eaton  &  Gilbert  on  Commercial 
Paper,  |  6&  Therefore,  when  the  note  was 
presented  for  discount  In  New  Tork,  the 
plaintiff  had  the  right  under  the  statute  to 
presume  that  it  was  Indorsed  In  the  state 
where  It  was  dated,  because  nothing  ap- 
peared to  the  contrary.  The  defendant,  by 
her  indorsement,  aided  In  the  negotiation  of 
a  note  carrying  with  It  that  presumption, 
both  at  common  law  and  according  to  the 
statute,  and  after  the  plaintiff  had  acted  on 
the  presnmptlon  she  cannot  be  heard  when 
she  attempta  to  say  that  she  Indorsed  In  a 
state  where  her  Indorsement  Is  not  binding, 
and  that  she  did  not  Intend  to  be  bound  by 
her  promise  when  she  made  It 

The  judgment  should  be  affirmed,  with 
costs. 

CULLBN,  0.  J.,  and  GRAY,  BARXLBTT, 
HAIGHT,  and  WEKNEB,  JJ.,  concur. 
O'BRIEN,  J.,  absent 

Judgment  affirmed. 


(1»  N.  T.  IM) 

In  re  WILKIN. 

(Conrt  of  Appeals  of  New  YoA    Nor.  2L 

1905.) 

i,  Wuxs— Cbkatiok  OS  Trubi. 

A  bequest  to  an  executor  of  a  som  of 
money,  to  be  invested  and  to  be  paid  over,  to- 
gether with  the  Increase  thereof,  to  testetor** 
so^  or  to  his  wife  or  children,  at  such  times 
and  in  such  snms  and  in  such  manner  as  the 
executors  may  deem  beat  to  the  Interests  of 
snch  son,  creates  a  valid  trust  in  the  principal 
and  interest  of  the  fan<L  which  the  executor, 
in  the  exercise  of  a  sound  discretion,  is  author* 
ized  to  carry  out  according  to  its  terms. 
2.  Saub— Resignation  or  Tbttstek— Powkbs 

OF  StrCCESSOR-^EXEBOIBC  OV  DlBCBETIOII. 

Where  a.  will  creating  a  trust  appointed 
the  executor  as  trustee,  and  provided  for  the 
appointment  of  two  named  persons  to  execute 
the  trust  in  case  the  executor  should  cease  to 
act  as  such,  and  the  executor  resigned,  and 
one  of  the  two  named  persons  renounced,  the 
other  of  such  persons,  on  being  appointM  by 
the  Surrogate's  Court  to  snccMd  the  original 
executor,  was  entitled  to  exercise  discretionary 
powers  givm  as  part  of  the  trust 
8.  Sams— Manaaucxrt  or  Fxtmih- Pathxntb 
OF  Pbopkett. 

Where  a  will  creating  a  trust  authorizes 
the  trustee  to  invest  the  trust  fund  and  to  pay 
tbs  same  over,  together  with  the  increase  there- 
of, to  a  son  of  testator,  or  to  his  wife  or  chil- 
dren, at  snch  times  and  in  such  sums  and  in 
snch  manner  aa  the  executor  as  trustee  may 
76  N.E.— 70 


deem  best  tbe  trustee,  acting  la  good  faith,  is 
entitled  to  pay  any  part  of  the  principal  tmst 
fond  to  testator's  son,  but  should  be  charged 
for  any  payment  made  by  him  in  bad  faith. 

Appeal  from  Supreme  Court  Appellate  Dl- 
vlalon.  Fourth  Department 

Proceeding  for  a  judicial  settlement  of  the 
accounts  of  Anna  M.  0.  Wilkin,  as  trustee 
under  the  will  of  James  Cunningham,  de- 
ceased. From  a  judgment  of  the  Appellate 
Division  (91  N.  X.  Supp.  1118,  100  App.  Dir. 
509),  affirming  a  decree  of  the  Surrogate's 
Conrt  surcbarging  the  account  of  the  trustee, 
Charles  E.  Cunningham  appeals.    Reversed. 

James  Cnnnlngham,  a  resident  of  the  city 
of  Rochester,  died  on  tbe  16th'  of  May,  1888, 
leaving  several  children,  a  large  estate,  and  a 
last  will  and  testament  by  which,  after  pro- 
viding for  bis  other  children,  be  made  the 
following  provision  for  his  son  Charles: 
"Ninth.  I  give,  devise,  and  bequeath  unto  the 
executor  of  this  my  last  will  and  testament 
hereinafter  to  be  nominated  and  appointed, 
the  sum  of  $146,000,  In  trust,  however,  to  be 
by  him  Invested,  and  to  be  paid,  together  with 
the  Increase  thereof,  to  my  son,  Charles  B. 
Cnnnlngham,  or  to  bis  wife  or  children,  at 
such  time  or  times,  in  such  sums,  and  in 
micb  manner  as  such  executor  may  deem  best 
for  tlie  interest  of  said  Charles  B.  Conning- 
liam.  And  I  hereby  authorize  him,  if  from  any 
cause  he  deems  It  best  so  to  do,  at  any  time  af- 
ter ten  years  from  my  death,  to  give  the  whole 
sum  of  this  devise  and  bequest  then  re- 
maining in  tbe  hands  of  such  executor  (if 
any  part  shall  tlien  remain),  or  any  part  there- 
of, in  equal  proportions  to  tbe  children  of 
said  Charles  E.  Cunningham,  then  living,  to 
whom.  Id  that  event  I  give,  devise,  and  be- 
queath the  same."  By  the  tenth  clause  be 
gave  the  residue  of  all  his  real  and  personal 
property  absolutely  to  his  four  children,  In- 
cluding tbe  said  Charles,  to  be  divided  be- 
tween them,  share  and  share  alike.  Tbe 
thirteenth  clause  of  the  will  Is  aa  follows: 
"In  case  my  son,  Joseph  T.  C!mmlngbam,  shall 
at  any  time  prior  to  the  full  completion  of  tbe 
trust  I  have  Imposed  upon  him  as  executor  of 
this  will,  for  any  cause  cease  to  act  as  such 
executor,  I  hereby,  in  that  event  nominate 
and  appoint  Anna  M.  Cnnnlngham  and  Rufus 
K.  Dryer  to  be  and  act  as  executors  In  his 
stead."  By  the  last  clause  be  appointed  his 
son  Joseph  T.  Cunningham  as  executor.  The 
date  of  the  will  was  February  9,  1883.  Two 
Codicils,  one  dated  June  26,  1884,  and  the 
other  November  12,  1886,  made  unimportant 
Changes,  which  have  no  bearing  upon  tbe 
questions  Involved  in  this  controversy. 

Upon  the  probate  of  the  will  in  June,  1886, 
Joseph  T.  Cunningham  was  appointed  execu- 
tor, and  be  administered  the  trust  fund  of 
$146,000  until  February,  1898,  when,  upon  his 
own  i)etltlon,  bis  letters  were  revoked  and 
Anna  M.  Cunningham,  who  had  in  the  mean- 
tline  become  by  marriage  Anna  M.  Wilkin, 
was  appointed  'Hmstee  of  tbe  trust  afore- 
■aid,"  pursuant  to  tbe  ttairteenth  clause  of  tbe 
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wtll;  the  said  Rnfns  K.  Dryer,  who  Is  still 
living,  baring  renounced  his  right  to  serve. 
The  old  trustee,  after  accounting,  was  dis- 
charged, and  the  trust  fund  was  turned  over 
to  the  new  trustee,  who  paid  the  Income  to 
Charles  until  1901,  but  during  that  year  and 
the  year  following  she  paid  him  all  the 
principal ;  the  last  payment  of  $130,000  hav- 
ing been  made  on  the  14th  of  February,  1902. 
Thereupon  she  commenced  this  proceeding  to 
account,  making  Charles,  his  wife,  and  their 
eight  children  parties.  The  wife  and  chil- 
dren appeared  and  opposed  the  allowance  of 
any  part  of  the  principal  so  paid,  on  the 
ground  that  the  trustee  had  no  power  to  make 
such  payments,  and  also  because  she  acted 
In  bad  faith  and  with  full  knowledge  that 
Charles,  by  reason  of  dissipation,  was  unfit 
to  do  business  or  have  control  of  the  fund. 
The  surrogate  overruled  the  objections  and 
allowed  all  the  pajrments,  but  upon  appeal  his 
decree  was  reversed  by  the  Appellate  Division 
upon  the  law  and  the  facta  90  App.  Div.  324, 
86  N.  T.  Snpp.  360.  On  the  second  hearing  no 
payment  of  principal  was  allowed,  because  the 
surrogate  held  that  he  was  concluded  by  the 
judgment  of  the  Appellate  Division  on  the- 
question  of  power,  and  for  this  reason  he  re- 
fused to  admit  any  evidence  as  to  the  com- 
petency of  Charles  or  the  bad  faith  of  the 
trustee.  Both  the  trustee  and  the  benefldary 
appealed  to  the  Appellate  Division,  where  the 
decree  of  the  surrogate  was  affirmed  by  a 
divided  vote,  and  thereupon  they  appealed 
to  this  court  With  the  consent  of  all  con- 
cerned $140,000  of  the  fund  has  been  paid  In- 
to court  to  await  the  final  determination  of 
this  proceeding. 

James  Breck  Perkins,  for  appellant  Wilkin. 
Eugene  Van  Voorhis  and  Herbert  Leary, 
for  appellant  Cunningham.  James  M.  E. 
O'Grady,  for  respondent  Cunningham  and 
others.    John  Desmond,  for  respondent  Moran. 

VANN,  J.  (after  stathig  the  facts).  As 
we  read  the  ninth  clause  of  the  will,  the  first 
sentence  creates  a  trust  and  the  second  a 
power  In  trust.  Since  the  trust  covers  per- 
sonal property  only,  it  is  not  so  restricted 
as  a  trust  of  real  estate,  for  it  may  embrace 
"any  purpose  not  unlawful,  subject  only  to 
the  law  of  perpetuity."  Cochrane  v.  Schell, 
140  N.  T.  616,  534,  35  N.  E.  971 ;  Gilman  v. 
Reddlngton,  24  N.  T.  12 ;  Gott  v.  Cook,  7  Paige, 
521.  The  trust  has  one  purpose  and  the 
power  another,  and  both  Involve  the  exercise. 
of  discretion  by  the  trustee.  The  trust  Is 
to  Invest  the  sum  In  question  and  to  pay  It 
over,  "together  with  the  Increase  thereof," 
to  Charles,  or  to  his  wife  or  children,  "at 
such  time  or  times  and  In  such  manner  as 
such  executor  may  deem  best  for  the  interest 
of  the  said  Charles."  There  is  the  same 
right  to  pay  over  principal  that  there  Is  to 
pay  over  Income.  Neither  Is  to  be  paid  un- 
less the  trustee  deems  it  best  for  the  interest 
of  Charles,  and  tb^  time  and  manner  of 


paying  either,  as  well  as  the  person  to  whom 
either  Is  to  be  paid,  whether  to  Charles,  or 
to  his  wife,  or  to  his  children,  are  subject 
to  the  sound  discretion  of  the  trustee. 
There  is  no  distinction  between  principal 
and  interest,  for  the  authority  to  pay  the 
one  is  given  by  the  same  words  wblcb  au- 
thorize the  payment  of  the  other.  The  ob- 
ject of  the  trust  is  "the  Interest  of  the  said 
Charles,"  which  Is  to  be  effected  by  the  pay- 
ment of  principal,  or  interest,  or  both,  but 
when,  how,  or,  within  the  limits  named,  to 
whom,  is  intrusted  to  the  judgment  of  the 
trustee.  The  power  In  trust  is  limited  to 
the  principal,  and  it  could  not  be  exercised 
until  after  the  lapse  of  ten  years  from  the 
death  of  the  testator.  It  authorizes  the 
trustee,  after  the  expiration  of  that  period, 
to  divide  the  principal  then  left,  if  any,  be- 
tween the  children  of  Charles  In  equal  pro- 
portions, "to  whom,  in  that  event"  as  the 
testator  finally  says,  he  gives  and  bequeaths 
the  same.  The  power  contemplates  that 
some  part,  or  even  the  whole,  of  the  prin- 
cipal, may  be  paid  over  pursuant  to  the  tmst 
before  the  time  arrives  when  the  power  may 
be  exercised;  for  the  will  speaks  of  the 
"whole  sum"  of  the  bequest  "then  remaining, 
•  •  •  if  any  part  shall  then  remain." 
The  power  Is  of  narrower  range  than  the 
trust,  for  it  Is  limited  to  the  children  as 
beneficiaries,  whereas  the  trust  extends  to 
Charles  and  his  wife,  as  well  as  his  children. 
The  power  does  not  subvert  the  trust,  or 
take  its  place  after  the  lapse  of  ten  years, 
but  leaves  it  in  full  force.  Nothing  can  be 
done  under  the  power  that  could  not  be 
done  under  the  trust,  and  Its  purpose  seems 
to  be  suggestive  and  confirmatory,  and  as 
If  added  from  abundance  of  caution. 

Aside  from  the  mere  investment  of  the 
fund,  the  trust  could  not  be  executed  in  any 
particular  without  the  exercise  of  discretion, 
which  Is  an  essential  and  Inseparable  part 
of  the  trust  Whoever  the  trustee  may  be. 
he  is  powerless  for  all  practical  purposes 
except  aa  he  uses  his  discretion.  He  can- 
not make  the  smallest  payment  even  of  In- 
come, to  relieve  the  necessities  of  Charles, 
unless  he  does  It  under  the  discretionary 
power  given  him  by  the  trust  as  distinguish- 
ed from  the  power  in  trust  For  ten  years 
the  provision  for  Charles  and  his  family, 
and  after  ten  years  the  provision  for  Charles 
and  his  wife,  independent  of  their  diildren. 
could  be  of  no  effect  without  the  discretion- 
ary power  in  the  trust  Itself.  The  entire 
purpose  of  the  testator,  as  expressed  in  the 
ninth  clause  of  his  will,  depends  for  fulfill- 
ment upon  that  feature  of  the  tmst  The 
decision  of  this  controversy  dei>ends  wholly 
upon  the  trust  and  in  no  respect  on  the 
power  in  trust  which  was  never  exercised, 
as  no  division  was  made  among  the  chil- 
dren to  whom  the  power  in  trust  is  limited. 
By  the  terms  of  the  bequest  the  legal  title  to 
the  fund  was  in  the  trustee  for  the  purposes 
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of  the  trust,  and  In  the  disposition  made  by 
her  she  exercised  no  power  or  authority  that 
was  not  an  Inherent  part  of  the  trust  proper. 
A  trustee  with  power  to  Invest  money  and 
to  pay  over  the  Increase  Is  entitled  to  re- 
ceive the  income  from  the  investment,  and 
thus  take  the  legal  title,  and  would,  even 
If  the  subject  were  real  estate.  Real  Prop- 
erty Law,  Laws  1806,  pp.  671,  572,  c  647, 
H  77,  «0. 

In  1897  the  ninth  clause  of  the  will  was 
construed  by  a  decree  of  the  Supreme  Court, 
all  persons  interested  being  parties  and  no 
one  appealing.  In  an  action  brought  by  Jo- 
seph Cunningham  for  the  construction  of  the 
will  in  question.  The  court  decided  that 
"the  ninth  clause  of  the  said  will  Is  valid 
and  that  it  created  a  valid  trust  in  favor 
of  Ctiarles,  his  wife  and  children,  "to  con- 
tinue during  the  life  of  Charles  unless  sooner 
terminated  by  the  trustee  in  the  mannev 
specified";  that  "the  executor  and  trustei 
has  the  right  under  the  terms  of  the  said 
will,  in  his  discretion,  to  give  to  the  defend- 
ant Charles  E.  Cunningham,  or  to  his  wife, 
the  defendant  Mary  E.  Cunningham,  or  to 
their  said  children,  the  whole  of  the  said 
trust  fund,  or  any  part  thereof,  or  of  the 
income  thereof,  at  such  time  or  times,  In 
such  sums,  and  in  such  manner  as  the  said 
trustee  and  executor  may,  in  the  exercise 
of  a  sound  discretion,  deem  best  for  the  in- 
terests of  the  said  Charles  E.  Cunningham." 
The  court,  having  thus  construed  the  trust, 
next  took  up  the  power  In  trust  and  treat- 
ed Jt  as  follows:  "The  ten  years  having 
elapsed  since  the  death  of  the  said  tes- 
tator, the  said  executor  and  trustee  has  the 
power  nnder  the  said  will,  if  for  any  cause  he 
deem  It  best  so  to  do,  to  give  the  whole  of 
the  said  trust  fund  and  accumulations  there- 
of to,  and  to  distribute  the  same  in  equal 
shares  among,  the  children  of  said  Charles 
E.  Cunningham  living  at  the  time  of  such 
distribution."  This  decision  stands  as  the 
law  of  the  will  in  question  and  is  binding 
upon  courts  as  well  as  parties.  We  bare 
followed  it  as  far  as  it  goes,  and  have  so 
amplified  it  as  to  cover  other  grounds  not 
considered  or  presented  for  consideration  in 
the  action  In  which  the  decree  was  made. 

The  discussion,  therefore,  of  what  may 
be  done  nnder  a  power  in  trust,  the  execu- 
tion of  which  is  Intrusted  to  two  or  more 
persons.  Is  foreign  to  the  subject  In  hand. 
The  rule  in  that  regard,  either  at  common 
law  or  under  the  statute,  does  not  now  per- 
plex as.  Whether  the  new  trustee,  acting 
alone,  could  or  could  not  exercise  the  discre- 
tion conferred  by  the  power  In  trust  upon 
herself  and  Mr.  Dryer,  is  not  before  us,  for 
there  was  no  attempt  to  exercise  that  power. 
All  that  was  done  was  done  under  the  trust. 
The  terms  of  the  trust  measure  the  authority 
of  the  trustee,  so  far  as  it  has  been  exerted, 
and  to  the  trust  only  must  we  look  to  see 
whether  she  exceeded  that  authority.  As 
the  trust  is  limited  to  personal  property,  it 


is  valid,  for  it  does  not  violate  the  law 
against  perpetuities  or  the  policy  of  the 
law  against  Immoral  or  other  unlawful  pur- 
poses. Its  validity  Is  in  bo  wise  depend- 
ent upon  the  rule  governing  trusts  of  real 
estate,  which  provides  that  a  trust  of  realty 
that  does  not  come  within  the  four  purposes 
for  which  such  a  trust  may  be  created  Is  valid 
only  as  a  power  In  trust,  the  trustee  taking 
no  title.  Real  Property  Law,  {  79.  We  there- 
fore have  a  trust  of  personal  property  that 
cannot  be  executed  without  the  exercise  of 
discretion.  The  testator,  apparently  anxious 
to  avoid  the  elTect  of  improvidence  on  the 
part  of  one  of  his  children,  created  a  trust 
for  his  benefit,  clothing  the  trustee  with 
power  to  act  according  to  circnibstances  and 
do  what  was  best,  in  his  sound  Judgment, 
for  the  Interest  of  that  child.  Discretion  in 
paying  over  was  uppermost  in  his  mind,  for 
there  was  no  absolute  direction  to  pay  either 
principal  or  income  in  any  amount,  or  in 
any  manner,  at  any  time,  or  to  any  person. 
Discretion  was  of  the  essence  of  the  trust, 
for  without  it  the  trust  was  barren  and  noth- 
ing could  come  from  it.  With  it,  an  Improvi- 
dent son  with  a  large  family  could  be  proper- 
ly cared  for,  and  if  the  passing  years  brought 
good  Judgment  and  good  conduct,  which  was 
evidently  hoped  for,  that  son  could  receive 
the  Inheritance  intended  for  him,  the  same 
as  the  other  children  of  the  testator.  There 
was  nothing,  however,  for  any  one,  until 
the  discretion  of  the  trustee  came  into  action, 
for  discretion  was  requisite  to  the  execution 
of  the  trust 

Under  these  drcmnstances,  to  bold  that 
the  new  trustee,  selected  by  the  testator, 
could  not  exercise  the  inherent  discretion 
given  by  the  will,  as  a  part  of  the  trust,  be- 
cause the  one  named  with  her  did  not  qualify. 
Is  to  hold  that  the  trust  could  not  be  execut- 
ed at  all.  It  would  defeat  the  intention  of 
the  testator  and  abrogate  the  trust  The 
discretion  belonged,  to  the  position  of  trustee, 
and  the  trust  would  be  paralyzed  were  It 
otherwise.  The  resignation  of  the  old  trus- 
tee and  the  renunciation  of  Mr.  Dryer,  which, 
as  the  testator  is  presumed  to  have  known 
the  law,  he  must  have  had  in  contemplation 
as  possible,  were  not  intended  by  him  to 
strangle  the  trust  if  those  events  should 
happen.  Whatever  the  law  may  be  In  re- 
lation to  the  execution  of  a  power  In  trust, 
no  statute  or  controlling  decision  prevents 
the  execution  of  a  trust  pure  and  simple, 
such  as  the  one  under  consideration,  by  the 
only  acting  trustee  out  of  several  nominated 
by  the  testator.  The  discretion  of  the  trus- 
tee was  not  absolute,  but  It  was  a  sound  dis- 
cretion, to  be  exercised  according  to  her 
best  Judgment  and  In  the  best  of  faith,  which 
is  always  true  of  such  authority,  unless 
stated  in  terms  to  be  otherwise.  Discretion 
may  excuse  honest  errors  of  Judgment  but 
It  never  excuses  bad  faith,  which  violates 
the  fundamental  principle  upon  which  every 
trust  rests,  for  a  trust  Implies  confidence 
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and  confidence  excludes  bad  faith.  The  prac- 
tice of  bad  faitli  by  a  trustee  is  treason  to 
the  law  of  bis  existence. 

The  respondents  alleged  in  their  answer 
"that  said  Charles  El.  Cunningham  was  and 
is  not  a  fit  person  to  have  the  custody  and 
control  of  the  said  trust  fund  and  the  pro- 
ceeds thereof,  and  was  not  a  fit  person  to 
have  its  custody  and  control  at  the  time  the 
alleged  payments  from  said  principal  of  said 
trust  fund,  or  any  one  of  them,  were  made 
by  said  trustee;  that  the  said  Charles  E. 
Cunningham  is  now  and  has  been  for  mori- 
than  20  years  an  habitual  drunkard,  by  rea- 
son whereof  he  is  now  and  has  been  during 
that  time  incapacitated  for  properly  trans- 
acting business  or  to  have  control  of  said 
fund,  all  of  which  facts  were  well  knowi  to 
said  trustee;  that  In  paying  the  principal 
of  said  trust  fund  to  said  Charles  E.  Cun- 
ningham said  trustee  acted  In  bad  faith,  and 
with  the  knowledge  on  her  part  that  he 
would  waste  and  squander  the  same."  The 
issue  thus  tendered  was  not  tried  by  the 
surrogate,  who,  on  the  objection  of  the  trus- 
tee, excluded  the  evidence  offered  to  sustain 
the  allegations  of  the  respondents  In  rela- 
tion to  her  bad  faith.  The  ruling  of  the  sur- 
rogate was  founded  on  the  conclusion  reach- 
ed by  the  Appellate  Division  on  the  first 
appeal  that  In  no  event  was  the  new  trus- 
tee authorized  to  pay  any  part  of  the  fund  to 
Charles  B.  Cunningham.  A  new  trial  Is 
therefore  necessary  to  determine  the  issue 
above  referred  to,  and,  as  it  becomes  nec- 
essary on  account  of  the  objection  of  the 
trustee,  the  fact  will  doubtless  be  given  dui 
consideration  upon  the  final  award  of  costs. 
We  think  that  the  trustee,  as  the  executive 
ofllcer  of  the  trust,  was  authorized  in  her 
sound  discretion  to.  pay  over  the  principal 
of  the  trust  fund  to  Charles  B.  Cunningham, 
that  all  payments  by  her  made  in  good  faith 
should  be  allowed,  but  that  every  payment 
made  in  bad  faith  should  be  disallowed,  and 
restitution  required. 

The  order  of  the  Appellate  Division  and 
the  decree  of  the  surrogate  should  be  revers- 
ed, and  a  new  trial  granted,  without  costs 
of  this  appeal  to  either  party. 

CDLLBN,  0.  J.,  and  GRAT,  BARTLBTT, 
and  HAIGHT,  JJ.,  concur.  WERNER,  J., 
not  ToUng.    O'BRIBN,  J.,  absent 

Order  reversed,  etc. 


(183  N.  Y.  U4) 

FBOPLE  ex  rel.  CONINB  v.  STBUBBN 
COUNTY  et  al. 

(Conrt  of  Appeals  of  New  Xork.    Nov.  21, 
1905.) 

1.  CotJHTntB— Officers— Fees. 

Under  Laws  1877,  p.  404,  c.  436,  providing 
that  county  treasurers  shall  receive  as  com- 
pensation for  their  services  an  actual  salary, 
to  be  fixed  b;^  the  board  of  supervisors,  and 
thai]  not  receive  any  fees  or  other  compensa- 


tion, except  in  proceedings  (or  the  sale  of  lands 
for  unpaid  taxes,  as  amended  t^  Laws  18S0, 
p.  858,  c.  233,  providing  that  the  treasntera 
of  the  several  counties  of  the  state  in  which 
the  treasurer  is  a  salaried  officer  may  retain- 
for  the  benefit  of  their  counties  the  same  com- 
pensation for  receiving  and  paying  money  be- 
longing to  the  state  as  is  allowed  by  law  where 
the  treasurer  is  not  a  salaried  officer,  which 
acts  were  in  force  until  repealed  by  County 
Law,  Laws  1892,  p.  1743,  c.  686,  the  fees  in 
counties  where  the  treasurer  was  a  salaried 
officer  were  to  be  retained  by  him  for  the  bene- 
fit of  the  counties,  but  in  counties  in  wliich  he 
was  not  a  salaried  officer  he  retained  such  fees 
for  his  own  compensation. 
2.  SA.1IB  —  Compensation  or  Tbeastjbex  — 
RiOHT  TO  Fees. 

Under  I^ws  1892,  p.  1746,  c.  686,  {  12; 
subd.  5,  requiring  the  board  of  supervisors  to 
fix  the  salaries  and  compensation  of  county 
treasurers,  and  section  141,  subd.  5  (page  1775), 
requiring  county  treasurers  to  pay  over  the 
state  taxes  to  the  State  Treasurer,  retaining  the 
compensation  to  which  they  may  be  entitled,  the 
salary  and  compensation  fixed  by  the  board  of 
supervisors  in  counties  in  which  the  treasnier 
is  a  salaried  officer  nnder  the  general  laws, 
is  in  full  of  all  compensation  allowed  such 
treasurers  for  their  official  duties  pertaining  to 
their  office,  including  their  services  for  col- 
lecting and  paying  over  state,  school,  and  conrt 
moneys ;  and  a  county  treasurer,  whose  salary 
is  duly  fixed  by  •the  board  of  supervisors,  a 
not  entitled,  in  addition  to  his  salary,  to  collect 
and  receive  fees  f<w  collecting  and  paying  ova 
state,  school,  and  court  funds. 

Appeal  from  Snpreme  Court,  Appellate  IM< 
vision,  Fourth  Department 

Application  by  the  people  on  the  relation 
of  Gamaliel  T.  Conine,  for  a  peremptory  writ 
of  mandamus  to  compel  the  board  of  sapervia- 
ors  of  Steuben  county  to  audit  a  claim  of  relat> 
or  against  said  county  and  to  compel  the  conn. 
ty  treasurer  to  pay  the  same.  EYom  an  order 
of  the  Appellate  Division  (87  N.  Y.  Bngp. 
1144,  9S  App.  Div.  604),  affirming  an  order  of 
the  Special  Term  (85  N.  T.  Supp.  244)  deny- 
ing  the  application,  relator  appeals.  Af- 
firmed. 

Monroe  Wheeler  and  Charles  H.  UcBIaEtn, 
for  appellant  William  W.  Clark,  ft>r  re- 
spondents. 

RAIGHT,  J.  The  relator,  Gamaliel  T.  Co- 
nine, was  the  county  treasurer  of  Steuben 
county  for  two  terms,  commencing  on  the  1st 
day  of  January,  1895,  and  endlngr  on  the 
31st  day  of  December,  1900.  During  that 
period  he  received  as  fees  for  the  collecting 
and  paying  over  of  the  state  taxes  the  sum  of 
$2,650.23.  He  also  received  as  fees  for  tbe 
disbursing  of  the  school  moneys,  the  sum  ot 
$918.18,  and  for  trust  funds  paid  Into  comt, 
the  sum  of  $1,267.75 ;  making  a  total  of  $4,836.- 
16.  All  of  which  he  left  in  the  general  fond 
upon  his  retirement  from  office  and  tamed 
ihe  same  over  to  his  successor.  In  Novepiber, 
1890,  tbe  board  of  supervisors  of  Steulien 
county  fixed  the  salary  of  the  county  treas- 
urer at  $1,200  per  annum,  which  sum  waa 
paid  to  the  relator  each  year  during  his  term 
of  office.  He  now  claims  that  he  was  m- 
titled  to  the  fees  aforesaid.  In  addition  to  his 
salary,  and  It  is  this  claim  that  he  aougbt 
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to  have  audited  and  allowed  by  the  board  of 
saperTlBora  and  paid  by  the  treasurer. 

Under  the  Reviaed  Statutes  It  was  made  the 
duty  of  county  treasurers  to  receive  all 
moneys  belonging  .to  the  county,  from  what- 
ever source  they  may  be  derived,  and  all 
maa^fB  belonging  to  the  state  which  by  law 
were  directed  to  be  paid  to  him,  and  pay  and 
apply  the  same  in  the  manner  required  by 
law.  He  was  authorized  to  retain  as  commis- 
sions 1  per  cent  on  every  dollar  which  he 
should  receive  and  pay  out,  to  wit,  one-half 
for  receiving  and  the  other  half  for  paying.  1 
Rev.  St  369,  {(  20-26.  By  Laws  1846,  p; 
214,  c.  188,  it  was  provided  that  the  county 
treasurers  of  this  state  "shall  hereafter  re- 
ceive for  their  services  instead  of  the  fees 
now  allowed  by  law,  such  compensaticm  as 
shall  be  fixed  by  the  respective  boards  of  su- 
pervisors of  their  req>ective  counties,  not  ex- 
ceeding the  half  of  one  per  cent  for  receiv- 
ing, and  the  half  of  one  per  cent  for  disburs- 
ing, and  in  no  case  to  exceed  the  sum  of 
five  hundred  dollars  per  annum."  The  coun- 
ties of  New  York  and  Kings  were  excepted 
from  the  provisions  of  this  act  and  all  laws 
inconsistent  with  its  provisions  were  repealed. 
In  1868  (Laws  1863,  p.  666,  c.  893,  i  5)  the 
Legislature  provided  that  "it  shall  be  the 
duty  of  the  several  county  treasurers  of  this 
state,  on  or  before  the  first  day  of  April  in 
each  year,  to  pay  to  the  treasurer  of  this 
state  the  amount  of  state  tax  raised  and  paid 
over  to  them  respectively,  retaining  the  com- 
pensation to  which  they  may  be  entitled,  and 
which  compensation  shall  not  exceed  the 
amounts  now  authorized  by  law,  and  shall  not 
in  any  case  exceed  the  sum  of  two  thousand 
dollars."  In  1871  (Laws  1871  p.  227,  c  UO) 
the  law  of  1846,  above  referred  to,  was 
amended  so  as  to  read  as  follows;  "The  sev- 
eral county  treasurers  of  this  state  shall  here- 
after receive  for  their  services,  instead  of 
the  fees  now  allowed  by  law,  such  compen- 
sation as  shall  be  fixed  by  the  respective 
boards  of  supervisors  of  their  respective 
countlefl,  not  exceeding  the  half  of  one  per 
coit  for  receiving,  and  the  half  of  one 
per  cent  for  disbursing  all  moneys  belong- 
ing to  their  said  counties  respectively.  In 
addition  to  such  compensation  so  fixed  as 
aforesaid,  they  shall  be  entitled  to  retain  a 
commission  of  one  per  centum  on  every  dollar 
belonging  to  the  state  which  they  shall  receive 
and  pay  over,  to  wit,  one-half  of  one  per 
centum  for  receiving,  and  one-half  of  one  per 
centum  for  disbursing,  but  in  no  case  to  ex- 
ceed the  sum  of  five  hundred  dollars."  The 
counties  of  New  Jork,  Kings,  Albany,  Otsego, 
Onondaga,  Erie  and  Westchester  were  ex- 
cepted from  the  provisions  of  this  act  By 
Laws  1877,  p.  494,  a  436,  {  6,  it  was  provided: 
"Every  county  treasurer  hereafter  elected 
or  appointed  shall  receive  as  compensation  for 
his  services  an  annual  salary,  to  be  fixed 
by  the  board  of  supervisors.  He  shall  not  re- 
ceive to  his  use  any  interest  fees  or  other 
compensation  for  his  services,  except  in  pro- 


ceedings for  the  sale  of  lands  for  unpaid 
taxes  as  may  be  now  provided  for  by  law." 
The  counties  of  Monroe  and  Seneca  were  ex- 
cepted from  the  provisions- of  this  act  and 
subsequently  a  number  of  other  countiea  were 
also  excepted  from  its  provisions.  This  act 
was  amended  in  1880  (Laws  1880,  p.  858, 
c:  233)  by  adding  thereto  section  10,  as  fol- 
lows: "Nothing  in  this  act  shall  be  construed 
as  preventing  the  treasurers  of  the  several 
conntleB  of  this  state,  in  which  the  treasurer 
is  a  salaried  oflScer,  from  retaining  for  the 
benefit  of  their  said  counties,  respectively, 
the  same  compensation  for  receiving  and  pay- 
ing the  money  belonging  to  the  state  every 
year,  as  that  now  allowed  by  law,  where  such 
treasurer  is  not  a  salaried  ofBcer,  and  the 
Comptroller  is  hereby  authorized  to  allow 
to  the  said  treasurers,  for  the  benefit  of  their 
respective  counties,  on  state  taxes  hereafto: 
received  and  paid  over  by  them,  where  not 
already  allowed,  the  compensation  now  al- 
lowed by  law,  where  such  treasurer  is  not 
a  salaried  officer."  There  are  a  number  of 
special  acts  pertaining  to  different  countiea 
to  which  we  have  not  alluded,  for  the  reason 
that  none  of  them  pertain  to  the  county  of 
Steuben. 

It  ia  contended  that  under  the  act  of  1846, 
as  amended  in  1871,  the  salary  provided  for 
to  be  fixed  by  the  boards  of  supervisors  of 
their  respective  countieB  only  had  reference 
to  the  compensation  awarded  the  treasurer 
for  his  services  in  collecting  and  paying  over 
the  county  funds,  and  that  he  still  had  the 
right  in  addition  thereto,  to  collect  and  re- 
ceive to  his  own  use  the  fees  allowed  for  the 
collecting  and  paying  over  the  state,  school 
and  court  funds.  But  however  that  may  be, 
it  Is  apparent  that  in  all  the  counties  where 
the  treasurer  was  a  salaried  officer,  which 
were  not  excepted  from  the  provisions  of  the 
act  of  1877  as  amended  in  1880,  or  controlled 
by  special  laws,  the  fees  collected  by  the 
treasurer  belong  to  the  county,  except  such  as 
he  was  authorized  to  retain  for  the  sale  of 
lands  for  unpaid  taxes;  and  inasmuch  as  the 
act  of  1880,  to  which  we  have  alluded,  was 
passed  subsequent  to  the  adoption  of  sec- 
tion 3821  of  the  Code  of  Oivll  Procedure,  It 
follows  that  the  fees  allowed  under  the  pro- 
visions of  that  section  also  belonged  to  the 
counties.  The  l^slation  upon  the  subject 
evidently  contemplates  counties  in  which 
there  was  no  salary  fixed  for  the  county 
treasurer,  counties  In  which  the  treasurer 
was  a  salaried  officer,  and  still  other  counties 
in  which  the  compensation  of  the  treasurer 
was  regulated  by  local  statutes.  This  was 
the  condition  of  the  law  existing  at  the  time 
of  the  adoption  of  chapter  686,  p.  174S,  of  the 
Laws  of  1892,  known  as  the  "County  Law." 
Under  the  provisions  of  that  act  the  board  of 
supervisors  was  required  to  fix  the  salaries 
and  compensation  of  the  county  treasurers. 
Section  12,  subd.  5  (page  1746).  By  section 
141,  subd.  5  (page  1775),  the  coun'y  treasur- 
ers were  required,  "on  or  before  the  fifteenth 
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day  of  April  In  each  year  to  pay  to  the  treas- 
urer of  the  state  one-half  of  the  state  tax 
raised  and  paid  over  to  him;  and  on  or  be- 
fore the  fifteenth  day  of  May,- the  other  half, 
retaining  the  compensation  to  which  he  may 
be  entitled,  which  shall  not  In  any  case  ex- 
ceed the  sum  of  two  thousand  dollars."  This 
act  specifically  repealed  the  laws  of  1877  and 
1880  alluded  to.  We  thus  have  the  recogni- 
tion of  the  right  of  the  county  treasurer  to 
retain  from  the  Treasurer  of  the  state  the 
fees  to  which  he  may  be  entitled  by  law  for 
the  receiving  and  paying  over  the  state  taxes, 
not,  however,  to  exceed  the  sum  of  $2,000; 
and  at  the  same  time  we  have  the  mandatory 
duty  Imposed  upon  the  board  of  supervisors 
of  fixing  his  salary  and  compensation. 

We  think  the  rights  of  the  relator  are  to 
be  determined  by  the  construction  that  should 
be  given  to  the  county  law.  In  determining 
Its  true  Intent  and  meaning  we  must  bear 
In  mind  that  it  Is  a  general  law,  that  It  was 
reported  by  the  commissioners  for  revision 
of  statutes,  and  that  It  was  Intended  to  re- 
vise and  take  the  place  of  the  laws  of  1877 
and  1880,  to  which  we  have  referred.  As  we 
have  seen,  under  the  statutes  then  In  force 
in  counties  where  the  treasurer  was  a  sal- 
aried officer,  the  fees  were  to  be  retained  by 
him  for  the  benefit  of  the  counties,  but  In  the 
counties  In  which  the  treasurer  was  not  a 
salaried  officer  he  retained  the  fees  for  his 
own  compensation.  It  is  possible  that  under 
the  county  law  all  treasurers  were  Intended 
to  be  made  salaried  officers,  except  those  pro- 
vided for  by  special  laws.  But  this  question 
we  do  not  deem  it  necessary  to  now  deter- 
mine, for  we  are  clear  that  In  the  revision  of 
the  statute  It  was  Intended  that  the  counties 
of  the  state  In  which  the  treasurers  were 
salaried  officers  under  general  laws  should 
be  continued  as  such  under  the  county  law, 
and  that  the  salary  and  compensation  which 
the  board  of  supervisors  was  required  to  pro- 
vide for  them  were  Intended  to  be  In  full  of 
all  compensation  allowed  them  for  every 
official  duty  pertaining  to  their  office.  Includ- 
ing their  services  for  the  collecting  and  pay- 
ing over  the  state,  school,  and  court  moneys. 
This  construction,  we  think,  is  required  under 
the  decision  of  this  court  In  the  case  of  Board 
of  Supervisors  of  Erie  County  v.  Jones,  119 
N.  Y.  339,  23  N.  B.  742.  The  compensation 
of  the  treasurer  of  Erie  county  was  fixed  by 
the  provisions  of  Laws  1881,  p.  797,  c.  557. 
It  provided  that  the  treasurer  should  receive, 
"as  compensation  for  his  services,  an  annual 
salary  of  not  less  ttian  five  thousand  dollars, 
to  be  fixed  by  the  board  of  supervisors  of  said 
county  before  he  shall  enter  upon  the  duties 
of  his  office."  In  construing  the  provisions  of 
that  statute  for  the  purpose  of  determining 
whether  the  treasurer  was  entitled  to  re- 
ceive for  his  own  use  the  fees  collected  for 
paying  over  the  state  funds.  It  was  held  that 
the  salary  provided  for  was  In  lieu  of  all 
fees  and  that  those  received  by  him  belonged 
CO  the  county.    Finch,  J.,  in  delivering  the 


opinion  of  the  court,  after  referring  to  the 
law  of  1877,  as  amended  by  law  of  1880, 
reached  the  conclusion  that  the  salary  pro- 
vided for  meant  full,  complete,  and  entire 
compensation  for  all  services.  He  then  pro- 
ceeded to  discuss  the  special  statute  of  1881, 
saying  that  "the  chief  ground  of  Ua  [the 
defendant's]  contention  Is  that  the  act  of 
June,  1881,  does  not  In  express  terms  forbid 
the  receipt  of  fees  by  the  county  treasurer, 
or  repeal  by  implication  the  laws  under 
which,  before  1877,  the  county  treasurers 
were  entitled  to  receive  them.  But  I  think 
that  this  is  a  very  narrow  interpretation  and 
more  nice  than  wise.  If  the  statute  of  June, 
1881,  stood  alone.  It  would,  by  the  force  of  Its 
own  terms,  substitute  an  annual  salary  for 
fees.  When  It  declares  that  the  county 
treasurer  shall  receive  'as  compensation  for 
his  services'  an  annual  salary.  It  very  plainly 
Implies  that  such  salary  is  to  be  his  sole  and 
only  reward.  'For  his  services'  means  for 
all  his  services,  for  the  entire  and  complete 
performance  of  bis  official  duties,  and  a 
specific  compensation  awarded  for  those  serv- 
ices Implies  the  full  and  entire  compensa- 
tion to  which  he  is  entitled.  But  this  natu- 
ral interpretation  of  the  language  becomes 
conclusive  when  the  statute  Is  read  in  con- 
nection with  the  legislation  on  the  same 
subject  The  act  of  1877  defined  the  phrase 
'as  compensation  for  his  services'  so  fully 
and  explicitly  as  to  leave  no  possible  room 
for  doubt  The  later  legislation  on  the  same 
subject  repeats  the  phrase,  which  must  re- 
tain the  meaning  attached,  and  not  bear  a 
new  and  dlfterent  one.  The  inference  from 
the  statutes,  read  together  and  In  the  light  of 
the  evil  they  were  Intended  to  remedy,  be- 
comes irresistible." 

All  that  has  here  been  said  with  reference 
to  the  law  of  1881  applies  with  equal  force  to 
the  provisions  of  the  county  law,  which  Is  a 
revision  of  the  general  laws  of  1877  and  1860, 
alluded  to  in  the  opinion  to  which  we  have 
referred..  The  county  law  must  be  read  In 
connection  with  the  general  law  which  It  re- 
vises. It  is  both  salary  and  compensatl<m 
which  the  board  of  supervisors  Is  required  to 
fix,  and  it  seems  to  us,  therefore,  that  the  de- 
cision of  this  court  alluded  to  Is  controlling 
upon  the  question  now  presented.  The  case 
of  TJpham  V.  State  of  New  York,  174  N.  T. 
336,  66  N.  B.  987,  had  reference  to  an  entirely 
different  question,  Involving  the  construction 
of  other  provisions  of  the  statute,  and  we 
therefore  do  not  deem  It  in  point  upon  the 
question  here  presented. 

In  November,  1890,  the  board  of  supervis- 
ors of  Steuben  county  appointed  a  committee 
to  fix  the  salary  of  the  county  treasurer. 
This  committee  reported  to  the  board.  In 
substance,  that  under  the  statute  the  fixing 
of  a  salary  operated  to  deprive  the  treasnrw 
of  all  compensation,  from  the  state  and  other- 
wise. In  the  way  of  fees,  and  that  such  fees 
were  received  and  paid  Into  the  treasury  to 
the  credit  of  the  county;  that  the  salary  that 
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bad  theretofore  been  paid  to  the  treaanrer,  to- 
getber  with  his  compenaatlon  by  way  of  fees, 
amoonted  to  the  ram  of  $1,200,  and  they 
therefore  recommended  that  hla  salary  be 
fixed  at  tbat  sum  per  annum.  This  report 
appears  to  have  been  adopted  by  the  board, 
and  that  amount  the  relator  has  received 
each  year  during  his  term  of  office.  It  there- 
fore appears  that  the  salary  was  fixed  under 
a  proper  construction  of  the  statute  then  in 
force,  and  that  it  was  intended  to  include 
the  fees  which  the  treasurer  was  authorized 
to  collect  The  relator  has,  therefore,  re- 
ceived from  the  county  all  that  the  board  of 
snpervlBors  Intended  to  pay  him.  He  has 
Buffered  no  harm,  and,  as  we  understand  the 
county  law,  he  has  received  all  that  he  was 
•ntltled  to  under  the  statute. 

The  order  of  the  Appellate  Division  should 
be  affirmed,  with  costs. 

OULLBJN,  O.  J.,  and  GRAT,  BARTLBTT, 
VANN,  and  WERNER,  JJ,  concur.  O'BRIEN, 
J.,  absent 

Order  affirmed. 


on  N.  T.  128) 

MILIiER  T.  NEW  TORK  ft  N.  8.  BY,  00. 

(Court  of  Appeals  of  New  Tork.    Nov.  21, 
1905.) 

1.  BinnsKT  DoKAiK— Rkicbdiks  of  Pbopkbtt 
OwNXBS— Actions  »oe  Ikjitrctiok— Fikd- 
iRoe. 

Code  Giv.  Proc  {  1022,  prior  to  amendment 
in  1003,  permitted  a  court  or  referee  to  file 
a  decision  in  short  form,  stating  concisely  the 
grounds  upon  which  the  issues  have  been  de- 
cided. In  an  action  by  an  abutting  owner  to 
restrain  the  construction  of  a  street  railway 
in  front  of  her  premises,  on  the  ground  that 
she  was  the  owner  in  fee  to  the  center  of 
Um  street,  the  trial  court  found  that  plaintiff 
was  the  owner  in  fee  of  the  land  mentioned 
In  the  complaint  describing  it  by  metes  and 
bounds,  one  of  which  was  the  street  in  front 
•f  the  premises;  but  no  flndinc  was  made  as 
to  whether  plaintiiTs  title  extended  to  the  center 
•f  the  street  or  not  Held,  that  the  finding 
did  not  authorise  a  Judgment  dismissing  the 
complaint 

8.  Apfkai.  — Rivncw  — Pbisitvftiorb  a»  to 
FinnmoB. 
Where  a  Judgment  of  the  trial  court  is 
mwarranted  by  any  aspect  of  the  finding 
contained  in  its  decision,  which  is  in  short 
form  as  authorised  by  Code  Civ.  Proc.  §  1022, 
prior  to  its  amendment  in  1903,  the  Court  of 
Appeals  is  not  bound  to  assume  that  the  trial 
court  found  all  the  facts  warranted  by  the 
evidence  and  necessary  to  support  the  judgment 
although  such  Judgment  has  been  unanimously 
affirmed  by  the  Appellate  Division. 

Appeal  from  Supreme  Court;  Appellate 
Division,  Second  Department 

Action  by  Elisabeth  D.  Miller  against 
the  New  York  ft  North  Shore  Railway  Com- 
pany. From  a  Judgment  of  the  Appellate 
Division  (86  N.  Y.  Supp.  1141,  92  App.  DIt. 
613),  affirming  a  Jndgrment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com* 
plaint  plaintiff  appeals.    Reversed. 

This  action  was  brought  to  restrain  the 
defendant  from  building  and  operating  Its 


electric  street  railway  In  front  of  plalntlfTs 
premises,  which  are  situated  on  the  sontber- 
ly  side  of  Fulton  street  borough  of  Queens, 
city  of  New  York.  At  the  place  In  ques- 
tion. Pulton  street  was  formerly  known  as 
the  "Hempstead  and  Jamaica  Turnpike 
Road."  Plaintiff's  premises  have  a  frontage 
of  about  637  feet  on  this  highway,  com- 
mencing at  a  point  about  756  feet  easterly 
from  the  Intersection  of  Its  southerly  side 
with  the  easterly  side  of  Springfield  road. 
The  defendant  the  New  York  ft  North  Shore 
Railway  Company,  was  organized  in  1897 
for  the  purpose  of  constmctins  and  operating 
a  street  surface  railroad  In  the  borough  of 
Queens,  city  of  New  York.  It  Is  the  succes- 
sor in  Interest  of  the  Long  Island  Electric 
Railway  Company,  which  was  organized  In 
1894  and  authorized  to  operate  a  similar  rail- 
road In  the  county  of  Queens.  Two  causes  of 
action  are  set  forth  In  the  complaint  The 
first  Is  founded  upon  allegations  to  the  effect 
that  the  plaintiff  Is  the  owner  in  fee  to  the 
center  of  Fulton  street  and  that  ber  title 
therein  has  never  been  acquired  by  the  de- 
fendant The  second  proceeds  upon  the 
Uieory  tbat  the  defendant  has  never  obtain- 
ed the  consents  required  by  law,  either  from 
the  local  authorities  or  the  abutting  property 
owners. 

Alfred  A.  Wheat  and  James  A.  MacElhln- 
ny,  for  appellant  George  F.  Hlckey  and 
William  E.  Stewart  for  respondent 

WERNER,  J.  (after  stating  the  facts).  The 
first  cause  of  action  set  forth  in  the  com- 
plaint Is  founded  upon  the  plaintifTs  al- 
leged ownership  of  the  fee  In  the  south- 
erly half  of  Fulton  street  In  front  ol 
her  premises.  If  she  Is  such  owner,  she  can 
restrain  the  building  of  the  defendant's  rail- 
road In  front  of  her  premises,  unless  she 
has  consented  thereto  or  her  title  to  the  street 
has  been  acquired  by  the  defendant  Peck 
V.  Schenectady  Ry.  Co.,  170  N.  Y.  298,  63 
N.  B.  857;  Paige  v.  Schenectady  Ry.  Co.,  178 
N.  Y.  102,  70  N.  B.  213. 

The  decision  of  the  trial  court  Is  In  the 
short  form,  under  section  1022  of  the  Code  of 
Civil  Procedure  as  it  stood  before  its  amend- 
ment by  chapter  85,  p.  237,  of  the  Laws  of 
1903.  As  bearing  upon  the  first  cause  of 
action,  the  learned  court  found  that  the  plain- 
tiff Is  the  owner  in  fee  of  premises  situate 
on  the  southerly  side  of  Fulton  street  in 
the  borough  of  Queens,  New  York  city, 
described  as  "all  that  certain  piece  or  parcel 
of  land,  with  the  building  and  Improvements 
thereon,  situated,  lying,  and  being  in  the 
town  of  Hempstead,  Queens  County,  state 
of  New  York,  •  •  •  described  as  fol- 
lows, to  wit:  •  •  •  Beginning  at  the 
main  road  leading  from  Jamaica  to  Hemp- 
stead; from  thence  southeriy  •  •  •;  thence 
easterly  (and  by  various  metes  and  bounds 
•  •  •  to  a  certain  fence);  thence  along 
said  fence  as  it  now  stands  for  a  division 
fence  along  said  William  Martins  and  Wid- 
ow Higbe's  land  to  the  main  road  aforesaid; 
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thencs  along  the  main  road  to  the  place  of 
beginning,  containing  35  acres,  be  the  same 
more  or  less."  This  is  the  only  finding  con- 
tained in  the  decision  In  any  way  relating 
to  the  first  cause  of  action.  When  this  find- 
ing la  examined  In  the  light  of  section  1022 
of  the  Code  of  CItII  Procedure,  as  that  sec- 
tion stood  before  its  amendment  in  1903, 
It  is  evident  that  the  learned  trial  court 
either  failed  to  make  any  decision  whatever 
upon  the  first  cause  of  action,  or,  on  the  con- 
trary, arrived  at  a  conclusion  of  law  directly 
at  variance  with  the  fact  found.  The  so- 
called  "short  form"  decision  was  authorized 
by  that  part  of  section  1022  which  permitted 
a  court  or  referee  to  "file  a  decision  stating 
concisely  the  grounds  upon  wblcb  the  Issues 
have  been  decided."  It  will  be  observed  that 
the  decision  before  us  simply  affirms  the 
plalntiCTa  ownership  of  her  premises  accord- 
ing to  the  description  given,  but  It  is  silent 
upon  the  all-Important  question  whether 
her  title  extends  to  the  center  of  the  street 
or  not  If  this  silence  is  to  be  regarded  as  ft 
failure  on  the  part  of  the  trial  court  to  pasa 
upon  that  question,  then  the  judgment  must 
be  reversed  because  the  plaintiff  is  entitled 
to  have  it  decided  and  to  have  the  grounds 
of  the  decision  concisely  stated.  If  on  the 
other  hand,  the  finding  of  the  description  in 
heec  verba  is  to  be  treated  as  the  equivalent 
of  a  finding  that  the  plalnttft  Is  tbe  owner 
in  fee  of  the  southerly  half  of  Fulton  street 
In  front  of  her  inemises,  subject  only  to  the 
easement  of  the  public  therein,  then  the 
Judgment  Is  nnanthorized,  because  the  con- 
elusion  of  law  upon  which  It  rests  is  irrecon- 
cilable with  the  fact  found.  The  description 
as  set  forth  in  tbe  decision  carries  the  plain- 
tiff's title  to  the  center  of  the  highway.  "In 
this  state,  as  between  grantor  and  grantee, 
tba  conveyance  of  a  lot  bounded  upon  a 
street  carries  tbn  land  to  the  center,  and 
there  is  no  distinction  In  this  respect  between 
the  streets  of  a  city  and  country  highways. 
The  rights  of  the  public  in  a  street  or  highway 
are  no  higher  or  other  than  those  of  a  mere 
easement,  and  the  proprietors  on  each  side 
presumptively  own  the  soil  In  fee  to  the 
center  thereof."  Paige  v.  Schenectady  Ry. 
Oa,  178  N.  Y.  102,  111,  70  N.  B.  213,  citing 
Blssell  V.  N.  Y.  0.  R.  R.  Co..  23  N.  Y.  61; 
Wager  t.  Tr«y  Union  R.  R.  Co.,  26  N.  Y. 
628,  629;  White's  Bank  of  Buffalo  v.  Nichols, 
64  N.  Y.  66,  71;  Wallace  v.  Fee,  50  N.  Y. 
694;  Holloway  v.  Southmayd,  139  N.  Y.  890; 
84  N.  E.  1047,  1052. 

The  learned  counsel  for  the  respondent 
invokes  the  mle  that,  when  a  Judgment  en- 
tered upon  a  short  decision  has  been  unani- 
monsly  afilrmed  by  the  Appellate  Division, 
this  court  is  bound  to  assume  that  the  trial 
court  found  all  the  facts  warranted  by  the 
«vidence  and  necessary  to  support  the  Jndg- 
ffleat  Amherst  College  r.  Ritch.  151  N.  Y. 
321.  46  N.  E.  876,  37  L.  R.  A  305;  People  ex 
raw  MuOiattan  Kallway  C»  t.  Barker,  162 


N.  Y.  438,  46  N.  K.  87B.  This  rule  has  no 
application  to  the  case  at  bar.  Aa  we  ban 
already  stated,  the  court  either  decided  ttie 
question  of  platntlfTs  title  to  the  bed  of  ttie 
southerly  side  of  the  street,  or  it  failed  to 
decide  that  question.  If  It  failed  to  make 
a  decision  upon  that  essential  element  of 
the  case,  it  Is  obvious  that  this  nnanimons 
affirmance  rule  cannot  be  applied  for  tbe  par- 
pose  of  giving  effect  to  a  Judgment  tliat  la 
void  upon  its  face;  and  so,  on  the  other 
hand  if  we  treat  the  question  aa  having 
been  decided,  the  unanimous  affirmance  mle 
la  equally  inapplicable  The  description  at 
plaintiff's  premises  contained  In  the  decision 
of  the  court  presumptively  carries  plalntilTs 
title  to  the  center  of  tbe  street  The  trial 
court  has  found  no  facts  which  tend  to  re- 
but the  presumption  that  the  plaintiff  owns 
to  the  center  of  the  street  In  the  absence 
of  such  a  finding,  the  trial  court's  conclusion 
of  law,  to  the  effect  that  the  complaint  should 
be  dismissed,,  is  not  warranted  by  the  facts 
found.  Tbe  case  of  Kennedy  v.  Mineola,  B. 
&  P.  TracUon  Co.,  178  N.  Y.  508,  71  N.  B. 
102,  is  not  In  conflict  with  the  views  here 
expressed.  In  that  case  there  was  an  afllrm- 
atlve  finding  that  the  plaintiff  waa  not  tbe 
owner  of  the  highway  in  front  of  his  preai- 
isea,  and  it  was  therefore  properly  held  that 
this  court  could  not  look  into  the  record  to 
aacortalo  whether  there  was  any  evidence  to 
support  that  finding. 

The  Judgment  herein  should  be  reversed. 
and  a  new^  trial  granted,  with  oosto  to  abide 
the  event 

CULLBN,  C.  X,  and  GRAY,  BAHTLETT, 
HAIOHT,  and  VANN.  JJ,  concur.    O'BBI* 

EN,  J.,  absent 

Judgment  reversed,  etc; 

(in  N.  T.  !»> 

MULLINS   ▼.    8IEGEL-COOPBR   00. 

(Court  of  Appeals  of  New  York.    Nov.  21, 
1905.) 

L  Masteb  and  Servant— Ihdbpbndbut  Con- 

TBACTOBB— DaNOKBOUB  WOBK. 

Whera  tbe  dangerous  condition  of  a  side- 
walk was  caused  by  the  act  of  the  owner  oC 
the  abutting  premises  in  employing  others  to 
do  certain  work  upon  the  premuek  and  to  4o 
cartins  therefrom,  so  that  tbe  work  itself 
created  such  dangerous  condition,  the  abnttinc 
owner  was  liable  for  laiury  resalting  to  a 
person  walking  on  the  sidewalk,  although  the 
actual  doing  of  tbe  work  was  intrusted  to  in- 
dependent contractors. 

fEd.  Note. — For  ^ses  In  point  see  voL  84, 
Cent  Dig.  Master  and  Servant  i  1259.] 
2.  Mttnicipai.     Oorpobatiors  —  DarEcnv* 

SIDEWAI.K     —     LlJLBIIilTr        OV        ABUTTIIfO 
OWNEB. 

.  Permitting  ene  flagstone  on  a  sidewalk 
to  rest  upon  another,  thereby  raising  It  three 
inches  above  the  level  of  the  walk,  and  farther 
pennitting  the  sidewalk  to  remain  m  inch  con- 
oition  for  several  months,  renders  the  walk 
so  dangerous  as  to  authorise  a  recovery  against 
tbe  abutting  owner,  who  is  renponsible  for  tbe 
conditioB  M  the  walk;,  for  injurita  sostaiDed 
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by  a  traveler  on  the  sidewalk,  who  stnmbles 

and  falls  over  the  raised  flagstone  on  a  dark 

night 

8.  Tbiai^Instbuotiohb. 

In  an  action  against  an  abutting  owner 
for  injaries  caused  by  a  defect  in  a  sidewalk, 
the  evidence  showed  tliat  the  dangerous  condi- 
tion of  the  sidewalk  resulted :  from  work  au- 
thorized to  be  done  bv  the  abutting  owner  and 
which  was  actually  done  by  independent  con- 
tractors. Defendant  requested  the  conrt  to 
charge  that  it  was  not  liable,  unless  plaintiff 
showed  that  "defendant  or  Its  agents'^  caused 
the  obstruction,  etc.  The  conrt  liad  previously 
given  a  substantially  similar  charge,  except 
that  the  charge  given  embraced  the  element  of 
independent  contractors.  Beld,  that  the  re- 
quested charge  was  properly  refused. 
4.  Stipitlations— Evidence. 

Where,  in  an  action  against  as  obattlog 
owner  for  injuries  caused  by  a  defective  side- 
walk, it  was  stipulated  that  previous  to  the 
injuries  work  had  been  done  on  the  premises 
by  Independent  contractors,  who  furnished  their 
own  teams,  etc.,  the  stipulation  was  properly 
admitted  in  evidence  over  an  objection  that  it 
had  not  been  connected  with  defendant  and  did 
not  show  that  defendant  was  responsible  for 
the  acts  mentioned  therein. 
Gray  and  Haight,  JJ.,  dissenting. 

Appeal  from  Snpreme  Court,  Appellate 
Division,  Second  Department. 

Action  by  Mary  Mulllns  against  the  Slegel- 
Cooper  Company.  From  a  Judgment  of  the 
Appellate  Division  (88  N.  T.  Supp.  737.  95 
App.  Div.  234),  affirming  a  judgment  In  favor 
of  plaintiff  and  an  order  denying  a  new  trial, 
defendant  appeals.    Affirmed. 

George  Gordon  Battle  and  .Frederick  B. 
Fishel,  for  appellant  Warren  G  Van  Slyke, 
for  respondent 

BARTLETT,  3.  This  la  a  negligence  ac- 
tion, In  which  the  plaintiff  seeks  to  recover 
damages  of  the  defendant  corporation,  the 
Siegel-CJooiwr  Company.  The  complaint  al- 
leges that  at  the  times  involved  in  this  ac- 
tion the  defendant  was  the  owner  of  certain 
premises  on  Broadway,  near  Henderson 
avenae,  In  West  New  Brighton,.  Richmond 
county  (Staten  Island),  and  that  the  defend- 
ant occupied  and  used  the  premises  aa  a 
stable  for  Its  horses  and  wagons.  This  stabln 
building  Is  two  stories  high  and  built  out 
to  or  very  near  the  sidewalk  line.  On  one 
Bide  of  this  building  there  Is  a  lane  upon 
the  premises  of  the  defendant  leading  to  the 
rear,  where  there  Is  another  stable.  At  the 
time  of  the  accident  March  16,  1903,  the 
entire  frontage  of  the  defendant,  Including 
the  lane  in  question,  was  occupied  by  a 
sidewalk  laid  with  flagging  stones.  During 
the  summer  of  1902,  some  months  before  the 
accident  to  the  plaintiff,  the  flagging  in 
front  of  the  lane  became  disturbed  and  cot 
of  position  by  reason  of  heavlly-Iaden  wagons 
and  trucks  passing  back  and  forth  over  the 
same  on  entering  and  leaving  said  premises. 

It  Is  charged  In  the  complaint  that  the  de- 
fendant "negligently,  carelessly,  and  know- 
ingly" permitted  the  said  unsafe  condition  of 
the  sidewalk  to  remain,  without  any  effort 
to  repair  the  same  and  make  a  safe  passage 


for  the  public.  The  Jury  were  Justified  by 
the  evidence  in  finding  that  the  unsafe  con- 
dition of  the  sidewalk  consisted  of  one  flag- 
stone overlapping  the  ojther  and  raised  to  a 
height  of  three  inches  above  the  level  of  the 
sidewalk. 

The  plaintiff,  a  woman  In  middle  life,  testi- 
fied that  the  accident  happened  between  the 
hours  of  7  and  8  o'clock  In  the  evening,  and 
It  waa  dark;  that  when  reaching  the  point 
In  question  she  stumbled  end  knocked  her 
foot  against  the  raised  flagging,  and  In  try- 
ing to  balance  herself  Inoved  the  other  foot 
against  It  also,  and  she  waa  thrown  heavily 
to  the  ground,  suffering  a  broken  wrist  and 
other  Injuries.  She  further  testlfled  as  fol- 
lows: "That  flagging  was  a  little  above 
the  center  of  the  driveway.  In  the  driveway. 
I  did  not  see  what  I  fell  over  until  I  fell. 
Then  I  noticed  some  flagging.  I  think  It 
was  raised  somewhere  about  two  Inches 
above  the  surface  of  the  sidewalk.  Whether 
It  was  simply  overlapped  or  not  I  could  not 
tell.  I  waa  In  too  much  pain."  On  crosa- 
examiuati<»i  she  testified;  "I  was  not 
walking  so  rapidly;  not  so  very  briskly;  my 
usual  walk.  At  this  place  where  I  fell,  op- 
posite tbla  driveway,  there  was  no  light  there 
at  all." 

The  plaintiff's  son  was  sworn,  and  testl- 
fled that  he  was  in  the  opera  house,  the 
building  next  door  to  the  stable,  and  was 
summoned  to  assist  his  mother.  He  swore: 
"I  subsequently  examined  the  sidewalk,  and 
I  saw  this  flag  was  raised  above  another 
one  at  a  height  of  about  two  or  three  Inches. 
It  was  overlapping.  Tbla  atone  waa  south 
of  the  middle  gate  In  the  driveway,  right  op- 
posite this  driveway,  on  the  south  side.  I 
examined  the  stone  closely  that  night  It 
was  loose.  When  you  put  your  foot  on  It, 
It  would  give  a  rocking  dick  or  sound." 
This  witness  further  testified  that  at  the 
time  the  stable  building  was  erected  the  en- 
tire sidewalk  In  front  was  considerably 
broken  up,  and  a  new  flagging  was  there- 
after laid  In  front  of  the  stable  and  the  lane. 
Be  farther  testified :  "I  remember  one  morn- 
ing of  an  occasion,  during  the  month  of  July. 
1902,  seeing  a  wagon  loaded  with  stone  going 
Into  this  lane.  I  came  over  In  that  direction 
to  take  the  car  to  go  to  my  work,  and  I  was ' 
walking  down  Broadway  towards  the  opera 
house,  and  I  was  held  up  by  a  wagon  cross- 
ing Into  that  lane,  a  wagon  filled  with  stone, 
and  I  saw  the  front  wheela  turn  over  a  flag- 
ging, and  I  aaw  the  flagging  on  the  south 
end  come  down  and  the  front  end  raise  up. 
When  the  wagon  went  by,  the  stone  fell  back 
a  little  bit  onto  the  other  ahead  of  It 
•  ••  I  am  In  the  vicinity  every  day. 
I  noticed,  whenever  the  wagon  was  going 
across  that  particular  place,  that  when  the 
wagon  would  go  over  It,  It  would  raise  the 
flag  up,  and  It  kept  getting  worse  all  the 
time.  It  got  so  that  It  would  raise,  I  should 
Judge,  from  2^^  to  3  Inches.  •  •  •  This 
particular  flag  was  rijfht  In  the  wheel  track. 
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They  had  to  go  over  the  edge  of  tbla  flag; 
not  OTer  the  raised  end,  the  detached  end. 
Prior  to  March  16,  1903,  I  have  seen  other 
people  stumbling  over  this  same  flag.  From 
November  np  to  the  accident  I  have  seen, 
on  Wednesday  and  Saturday  nights,  maybe 
25  or  30  people  tripping  over  it" 

A  witness  named  Kenney  was  sworn  for  the 
plaintiff,  and  testified  that  he  was  the  oflSclal 
stenographer  of  the  Richmond  County  Sur- 
rogate's Court  He  swore:  **I  am  famlUar 
with  the  condition  of  the  sidewalk  there, 
and  was  prior  to  March  16,  1903,  In  front 
of  the  Siegel-Cooper  premises.  I  saw  a 
flagging  on  the  southerly  side  of  the  drive- 
way on  the  Siegel-Cooper  Company's  prem- 
ises on  Broadway  extending  on  one  end 
about  two  inches  above  the  flag  next  to  it; 
probably  about  the  latter  part  of  November 
until  some  time  in  March.  I  noticed  it  first 
in  Noveml)er;  al)Out  that  time — November 
or  December.  It  projected  on  one  end  about 
two  Inches  above  the  one  adjoining  it,  the 
northerly  side  of  the  stone.  The  other  side 
was  depressed."  On  cross-examination  this 
witness  testified:  "I  noticed  people  tnml)- 
ling  over  it-  I  had  been  walking  along  there 
before,  sir.  I  had  not  noticed  it  up  to  that 
time.  •  •  •  I  saw  people  going  to  basket- 
ball games  tumbling  over  it  I  noticed  it 
right  up  to  the  very  night  of  the  accident 
I  am  a  member  of  the  fire  company  there; 
a  friend  of  Mr.  Mulllns.  I  am  npt  related 
to  him ;  Just  a  friend ;  that  is  all." 

During  the  trial  It  was  stipulated  on  the 
record  as  follows:  "First  That  the  stone 
wall  was  built  on  the  rear  of  the  Siegel-Coop- 
er premises  during  the  month  of  June,  1902. 
Said  period  of  work  on  the  stone  wall  took 
three  weeks.  Second.  That  the  work  on  said 
wall  was  done  and  wis  performed  by  con- 
tractors under  contract  with  the  Siegel-Coop- 
er Company,  the  contractors  fnmishing  the 
materials,  teams,  wagons,  and  employing 
their  own  workmen.  Third.  That  daring  the 
year  1901,  from  the  time  of  the  building  of 
the  stable  and  during  the  year  1902,  and 
down  to  the  present  time,  Siegel-Cooper  Com- 
pany have  sold  manure  to  various  persons  un- 
der contract,  providing  for  their  carting  away 
such  manure  from  the  Siegel-Cooper  Com- 
*  pany  premises  in  their  [the  various  con- 
tractors'] own  wagons,  drawn  by  their  own 
employes ;  and,  on  an  average,  there  was  one 
wagon  so  loaded  np  and  driven  out  of  said 
premises  each  week." 

One  Reilly  was  sworn  as  a  witness  for 
plaintiff,  and  testified  that  he  was  a  member 
of  the  engine  company  in  the  immediate  vicin- 
ity, and  was  also  a  member  of  the  Young  Men's 
Catholic  Union,  which  met  frequently  in  the 
opera  bouse  adjoining  the  stable.  He  testi- 
fied: "I  have  seen  wagons  going  in  and  out 
of  this  lane  prior  to  March  16th.  During  the 
year  of  the  construction  of  the  wall  in  the 
rear  of  the  stables  of  the  Siegel-Cooper  there 
were  stone  wagons,  and  also  wagons  loaded 
with  cement    I  have  also  seen  some  manure 


wagons  going  In  out  and  ont,  and  I  have 
also  seen  garbage  wagons." 

The  defendant  swore  its  stable  manage:,  * 
hostler,  and  a  watchman.  The  substance  of 
their  testimony  was  that  after  severe  rains 
the  flagging  became  unsettled  in  places  and 
was  Immediately  repaired.  The  defendant's 
manager  testlfled  that  the  flagstone  opposite 
the  driveway  bad  been  replaced  by  cobble- 
stones and  that  they  did  not  get  out  of  order. 

The  jury  rendered  a  verdict  for  the  plaln- 
tlfl  of  $1,100,  and  the  judgment  entered  there- 
on was  affirmed  by  a  divided  court;  one 
justice  dissenting.  There  is  an  abundance  of 
evidence  justifying  the  verdict  of  the  jury, 
and  It  remains  to  determine  whether  there 
are  questions  of  law  presented  by  the  ex- 
ceptions which  call  for  a  reversal  of  the  judg- 
ment of  the  Appellate  Division.  At  the  close 
of  the  plaintiff's  case  the  defendant  moved  to 
dismiss  the  complaint  upon  the  ground  that 
the  plaintiff  had  failed  to  show  that  the  de- 
fendant had  been  guilty  of  any  negligejice; 
also  upon  the  ground  that  the  plaintiff  bad 
failed  to  show  that  the  defendant  had  been 
guilty  of  any  negligence  by  which  the  injuries 
sustained  by  the  plaintiff  were  caused;  that 
the  plaintiff  has  failed  to  show  that  the 
platntifl  herself  was  free  from  contributory 
negligence;  that  it  appears  from  the  testi- 
mony that  the  wagons  which  passed  over  this 
driveway  were  wagons  of  Independent  con- 
tractors, except  empty  wagons  of  the  Siegel- 
Cooper  Company,  which  were  being  pushed 
In,  and  the  plaintiff  has  not  proved,  nor  has 
there  been  any  attempt  to  prove,  that  these 
wagons  of  the  Siegel-Cooper  Company  In  any 
wise  caused  the  irregularity  in  the  flagstone, 
and  therefore  the  defendant  Is  not  responsible 
for  this  condition  of  the  pavement  The  trial 
judge  denied  this  motion,  and  the  defendant 
excepted.  At  the  close  of  defendant's  case 
this  motion  was  renewed  on  all  the  grounds 
previously  stated,  and  the  trial  judge  again 
denied  It  and  the  defendant  again  excepted. 
There  are  also  several  exceptions  to  the  charge 
of  the  trial  jndge,  which  will  be  presently 
considered. 

The  principles  of  law  applicable  to  the  ob- 
ligation of  abutting  owners  on  city  streets  to 
keep  the  sidewalk  in  a  safe  condition  for 
pedestrians  are  well  settled.  The  abutting 
owner  is  not  bound  to  keep  the  sidewalk  In 
repair,  unless  by  virtue  of  the  requiremraits 
of  the  statute,  and  is  not  responsible  to  trav- 
elers for  defects  therein  not  caused  by  him- 
self. Dillon  on  Municipal  Corporations,  i 
1012,  and  cases  there  cited ;  City  of  Rochester 
V.  Campbell,  123  N.  Y.  405,  417,  25  N.  E. 
937,  10  li.  R.  A.  393.  20  Am.  St  Rep.  760. 
In  the  case  at  bar  the  defendant  has  not  set 
np  in  Its  answer  the  defense  that  the  ac- 
cident in  question  was  due  to  the  act  of  an 
Independent  contractor,  but  It  raises  the  point 
in  the  motion  to  dismiss  the  complaint  "The 
general  rule  Is  that  the  owner  of  property  Is 
not  liable  for  the  negligent  acts  of  an  in- 
dependent contractor  with  whom  he  has  an 
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agreement  for  the  performance  or  prosecu- 
tion of  work.  But  to  tbls  rule  there  Is  an 
exception.  If  the  work  itself  creates  the 
clanger  or  injury,  then  the  ultimate  superior 
or  pn^rietor  is  liable  to  persons  injured  by 
a  failure  to  properly  guard  or  protect  the 
work,  even  though  the  work  is  intrusted  to 
an  Independent  contractor."  Downey  v.  Low, 
22  App.  Dlv.  460,  461,  48  N.  Y.  Supp.  207; 
Storrs  V.  City  of  Utica,  17  N.  X.  104,  72  Am. 
Dec.  437 ;  Creed  ▼.  Hartmann,  29  N.  Y.  591, 
86  Am.  Dec.  341 ;  Vogel  v.  Mayor,  etc.,  of  New 
York,  92  N.  Y.  10,  44  Am.  Kep.  34&;  W&Uaf 
Co.  V.  Ware,  16  Wall.  (D.  8.)  566,  21  L.  Ed. 
485.  Assuming  that  the  dangerous  condition 
of  the  sidewalk  was  caused  solely  by  the 
wagons  of  the  Independent  contractors,  who 
conatmcted  the  stone  wall  that  was  built  on 
the  rear  of  the  premises  during  the  month  of 
June,  1902,  it  Is  clear  that  this  case  falls 
witliin  the  above  exception,  and  that  the 
work  itself  created  the  danger  and  injury,  and 
the  defendant  is  consequently  liable  to  re- 
spond in  damages  if  the  judgment  of  the 
trial  court  is  sustained.  There  was  also  evi- 
dence as  to  the  wagons  of  the  defendant  and 
those  of  the  persons  who  removed  the  manure 
weekly  from  the  rear  premises  which  would 
have  justified  the  jury  In  finding  that  the  un- 
safe condition  of  the  sidewalk  was  due  in  part 
to  them.  Assuming,  however,  that  the  con- 
tractors  who  built  the  stone  wall  on  the  rear 
of  the  premises  and  the  contractors  who  re- 
moved the  manure  weekly  were  solely  respon- 
sible for  the  unsafe  condition  of  the  sidewalk. 
It  is  clear  that  the  defendant  is  liable  under 
the  rule  already  stated.  The  defendant,  in 
its  brief  submitted  to  this  court,  insists  that 
the  testimony  failed  to  show  that  the  dan* 
gerons  condition  of  the  sidewalk  was  caused 
by  any  act  of  the  appellant,  and  that  the 
trial  court  erred  In  charging  the  jury  that 
there  was  some  evidence  that  the  appellant 
Itself,  or  through  its  employes,  caused  the 
bad  and  defective  condition  of  which  com- 
plaint is  made.  This  contention  and  the 
criticism  of  certain  portions  of  the  charge 
to  the  jury  constitute  the  position  of  the 
defendant  on  this  appeal. 

We  come,  therefore,  first  to  the  narrow 
question  whether.  In  the  sidewalk  of  a  public 
and  much-traveled  street.  If  one  fiagstone 
rests  upon  another  and  Is  raised  three  inches 
above  the  level  of  the  walk,  it  constitutes 
such  a  dangerous  situation  on  a  dark  night 
as  to  warrant  a  recovery  on  behalf  of  a 
person  who  stumbles  and  falls  over  the  same, 
receiving  serious  Injury.  To  this  may  be 
added  the  facts  that  this  condition  was  al- 
lowed to  exist  from  the  summer  of  1902  un- 
til March,  1903,  and  that  the  place  was  not 
lighted.  There  is  evidence  permitting  the 
Jury  to  find  that  this  obstruction  was  three 
inches  high.  It  would  seem  to  require  no 
argument  to  establish  the  fact  that  this  con- 
dition was  in  the  highest  degree  dangerous; 
that  a  person  passing  along  at  an  ordinary 


gait  in  the  darkness  was  liable  to  serious 
Injury  in  passing  over  this  obstructi9n.  It 
has  been  repeatedly  held  that  a  wayfarer, 
passing  along  a  public  street  in  the  night, 
in  the  absence  of  lights  or  any  warning,  is 
entitled  to  assume  that  his  way  Is  normal 
and  safe.  Chlsholm  v.  State  of  New  York, 
141  N.  Y.  246,  36  N.  E.  184.  In  Harris  v. 
Uebelhoer,  75  N.  Y.  175,  Chief  Judge  Folger 
remarked :  "A  public  highway  may  be  used 
in  the  darkest  night — a  night  so  dark  as 
the  keenest  and  clearest  vision  might  not 
be  able  to  detect  obstacles  and  defects.  In 
Bucb  a  case  any  man  traveling  upon  It  is 
practically  a  blind  man."  See,  also,  McGulre 
V.  Spence,  91  N.  Y.  303,  43  Am.  Rep.  668; 
Weed  V.  Village  of  Ballston  Spa,  76  N.  Y. 
329;  Brusso  v.  City  of  Buffalo,  90  N.  Y.  679. 
It  is  argued  that  the  case  of  Beltz  v.  City 
of  Yonkers,  148  N.  Y.  67,  42  N.  E.  401,  lays 
down  a  rule  that  prevents  a  recovery  in 
the  case  at  bar.  The  decision  cited  is  un- 
doubtedly a  border  case,  but  is  wholly  unlike 
the  one  before  us.  In  that  case  a  young 
woman,  walking  along  one  of  the  principal 
streets  of  the  city  of  Yonkers  in  the  mom-  ' 
ing,  carrying  an  unbrella  over  her  bead.  It 
being  a  stormy  day  In  the  month  of  Febru- 
ary, fell  and  broke  her  leg.  She  brought 
suit  against  the  municipality  to  recover  dam- 
ages, and  succeeded  in  the  trial  court  and 
at  General  Term.  The  condition  of  the  side- 
walk causing  the  accident  Is  thus  described 
In  the  opinion  of  this  court:  "The  plaintiff 
was  walking  upon  a  sidewalk  of  stone  flag- 
glngi  8  feet  in  width,  constructed  of  two 
courses  of  flags  4  feet  wide.  At  the  point  in 
this  walk  where  the  accident  occurred  and  at 
the  joint  where  two  of  the.  flags  were  united 
the  edges  of  the  stone  were  broken  off  and 
the  broken  parts  removed.  This  left  an  un- 
covered depression  in  the  center  of  the  walk 
of  the  same  depth  as  the  thickness  of  the 
flags,  which  was  about  2^  Inches.  The  sur- 
face area  of  this  depression  was  about  2 
feet  2  inches  in  length  by  7%  Inches  in 
width.  •  •  •  The  walk  In  this  condition 
had  been  used  by  the  public  for  years,  and 
It  appears  that  no  accident  bad  resulted 
from  such  use  before."  It  Is  quite  impos- 
sible for  me  to  see  the  slightest  similarity 
between  the  condition  of  the  sidewalk  in  the 
case  cited  and  the  situation  presented  in  the 
case  at  bar.  The  accident  in  the  case  cited 
occurred  in  broad  daylight.  The  depression 
in  the  sidewalk  was  more  than  2  feet  in 
length,  7^  inches  in  width,  and  2^  inches 
deep,  presenting  an  opening  In  which  the 
human  foot  could  be  inserted  without  dan- 
ger of  being  caught  and  held,  as  in  an  aper- 
ture only  large  enough  to  receive  it  I  rjB- 
gard  the  Yonkers  Case  as  a  border  one,  as 
already  stated;  but,  be  that  as  it  may,  it 
has  no  application  to  the  case  we  are  con- 
sidering. The  plaintiff  approached  the  spot 
In  question  on  a  dork  night  and  the  place 
was  unllghted.  In  her'  path  was  a  solid 
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stone  obstruction,  as  the  Jury  were  entitled 
to  flndt  3  Inches  In  belght,  and  against  which 
It  was  highly  probable  that  the  foot  of  a 
pedestrian  might  strike  In  passing.  The  fact 
1b  that  this  record  discloses  that  there  had 
been  a  large  number  of  accidents  at  this 
point  This  court  has  recently  passed  on  a 
similar  obstruction.  In  Fordham  v.  Gouv- 
ernenr  Village.  160  N.  T.  541,  65  N.  E.  400, 
the  headnote  reads  in  part:  '^n  the  trial 
of  an  action  against  a  village  for  damages 
for  the  death  of  the  plalntifT'S  Intestate,  it 
appeared  that  at  the  time  of  the  accident 
the  village  was  laying  a  water  pipe  under 
the  sidewalk  of  a  bridge,  and  for  the  pur- 
pose cut  boles  In  the  planking;  that,  the 
walk  not  having  been  finished  on  the  day 
the  holes  were  cut,  they  were  each  covers 
ed  at  nightfall  with  a  plank  one  to  two 
Inches  thick ;  that  before  this  the  walk  had 
a  smooth  surface;  that  no  light  or  signal 
was  placed  on  the  bridge.  •  •  •  Held, 
that  the  evidence  sufficed  to  take  the  case 
to  the  Juiy  upon  the  question  whether  the 
injury  (the  plaintiff  had  fallen  at  this  point 
in  the  darkness)  was  caused  by  stumbling 
over  the  planking,  and  upon  the  questions 
of  the  defendant's  negligence  and  of  the 
plalntUTs  Intestate's  freedom  from  contribti* 
tory  negligence." 

It  remains  to  consider  the  two  exceptions 
taken  to  the  refusal  of  the  trial  court  in 
declining  to  charge  the  requests  of  appel- 
lant's cbunsel.  The  flirst  request  reads:  "I 
ask  your  honor  to  charge  the  ]ury  that  the 
defendant  In  this  case  Is  not  liable  unless 
the  plaintiff  has  shown  by  a  fair  preponder- 
ance of  the  proof  that  the  defendant,  or  its 
agents,  caused  the  obstruction  or  contributed 
towards  the  cause  of  the  obstruction  or  un- 
evenness  In  the  sidewalk  over  which  the 
plaintiff  claimed  to  have  fallen."  The  court 
said:  "I  decline  in  that  language."  This 
qualified  refusal  was  proper,  for  the  reason 
that  It  only  Included  the  defendant  or  Its 
agents,  and  left  out  the  element  of  inde- 
pendent contractor.  Furthermore,  the  court 
was  justified  In  refusing  to  adopt  the  lan- 
guage of  this  request,  as  It  had  fully  charged 
the  request  In  substance,  with  the  addition 
of  the  element  of  Independent  contractor. 
The  jury  were  told  in  plain  terms  that  the 
defendant  was  liable  if  It  created  the  ob- 
struction Itself,  or  through  its  employes,  or 
by  an  independent  contractor.  The  second 
request  reads :  "I  ask  your  honor  to  charge 
that  the  defendant  was  not  responsible  for 
the  acts  of  the  manure  contractors  or  the 
contractors  for  the  stone  wall  In  driving 
over  the  sidewalk  over  which  the  plaintiff 
claims  to  have  fallen."  The  court  ruled; 
"I  decline  in  that  language.  I  repeat  what 
I  said  before  in  that  regard  as  to  their 
liability."  This  request  was  properly  re- 
fused, for  the  reason,  already  stated,  that 
the  point  was  fully  covered  by  the  main 
charge. 


The  appellant  makes  the  additional  potut 
that  the  court  erred  In  the  reception  of 
Illegal  evidence  over  the  objection  and  ex- 
ception of  the  defendant  This  exception 
refers  to  the  stipulated  facts  in  evidence, 
to  which  reference  has  already  been  made. 
Prior  to  stipulating  these  facts  In  evidence, 
the  defendant's  counsel  stated  that  he  ad- 
mitted the  facts,  but  objected  to  their  be- 
ing offered  as  evidence  against  the  defend- 
ant and  after  the  stipulation  was  spread 
upon  the  record  he  objected  upon  the  ground 
that  It  was  incompetent  for  the  reasm  that 
it  had  not  been  connected  with  ttils  defend- 
ant and  it  does  not  show  tliat  the  defend- 
ant was  in  any  way  responsible  for  the  acts 
mentioned  in  the  stipulation.  It  is  a  soffi- 
dent  answer  to  this  objection  that  it  was 
conceded  that  the  contractors  who  bnilt 
the  stone  wall  on  the  premises  In  the  month 
of  June,  1802,  and  the  contractors  wlio  re- 
moved the  manure  from  the  defoidant's 
premises,  were  engaged  in  the  work  under 
a  contract  with  the  Slegel-Cooper  Company. 

I  am  of  opinion  that  the  judgment  and 
order  appealed  from  should  be  afBrmed, 
with  costs. 

CULLEN.  a  J.,  and  VANM  and  WEBNEB, 
JJ..  concur.  011A.T  and  HAIGHT,  JJ.,  dis- 
sent, on  authority  of  Belts  v.  City  of  Ton- 
kers,  148  N.  Y.  67,  46  N.  E.  401.  O'BBIEN. 
J.,  absent 

Judgment  and  order  affirmed. 


(m  M.  T.  ifl) 

FOX  V.  yililiAGB  OF  11A.NCHESTEB  «t  ai. 

(Court  Of  Appeals  of  New  Xork.    Nov.  21, 

1905.) 

1.  MnnioiFAi.   CoBPOKATioNs  —  Tn-EPHom 

WlBKS— INJUBY   TO    TbAVKLSB— LlABnJTT. 

A  city  Is  not  responsible  for  the  death 
of  a  traveler,  arising  from  fallen  telephooe 
wires  which  had  come  In  contact  with  a  power- 
fal  electric  light  wire,  where  it  had  no  notice 
of  the  obstruction  and  the  danger  was  not 
obvious. 

[Ed.  Note. — For  cases  In  point  see  voL  38, 
Cent    Dig.    Municipal    Corporations,   Si    16^> 

2L  Blkctbicitt— AonoNB  ros  iHjusixa— Bn« 

DENCE. 

Plaintiff's  Intestate  was  killed  by  coming 
In  contact  with  the  end  of  a  telephone  win 
hanging  between  the  sidewalk  and  the  roadwa/, 
which  lay  across  an  electric  light  wire  in  snch 
a  manner  that  a  powerfol  electric  current  passed 
from  the  light  wire  through  the  telephone  wire. 
Beld,  in  an  action  against  a  village,  an  dectrie 
light  company,  and  the  owner  m  a  telephone 
line,  it  was  error  to  permit  plaintiff,  in  order 
to  show  notice  to  the  trustees  of  the  viUage  of 
the  dangerous  condition  of  the-  wire,  to  read  the 
evidence  of  the  trustees  of  the  vUlage  at  the 
coroner's  inquest 
8.  Savx. 

In  an  action  against  a  village,  an  electric 
liglit  company,  and  a  telephone  company  to 
recover  for  the  death  of  plahitiFB  intestate, 
caused  by  coming  in  contact  with  the  end  of  a 
telephone  wire  lying  across  an  electric  light 
wire   where   the   initalation   was   worn  away. 
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in  or^er  to  cbarge  defendants  with  knowlMge 
of  the  dangerous  condition,  it  was  error  to 
prove  that  several  montliB  before  the  accident, 
at  a  place  nearly  a  quarter  of  a  mile  distant 
from  the  place  of  tbe  accident  and  bejond  the 
point  where  the  electric  wire  terminated,  a  piece 
of  telephone  wire  bung  down  from  a  pole,  and 
several  persons  had  received  shocks  therefrom, 
and  the  trustees  caused  the  wire  to  be  cnt  off. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlsion,  Fourth  Department 

Action  by  Bllzabetb  8.  Fox,  administratrix 
of  Ernest  Fox,  againBt  the  village  of  Man- 
chester and  others.  SYom  a  Judgment  of 
the  Appellate  Division  (91  N.  Y.  8npp.  lOM, 
100  App.  Dlv.  612),  affirming  a  judgment  for 
plaintiff  entered  on  a  vordict  and  an  order 
denying  a  new  trial,  defendants  appeaL  Re- 
versed. 

George  Raines  and  E.  A.  Griffith,  for  ap- 
pellant  village  of  Manchester.  Frank  Rlce^ 
for  appellant  Ontario  Light  &  Traction  Co. 
B.  A.  Knntzscb,  for  respondent. 

OULLEN,  O.  3.  Tbe  action  wias  brought 
to  recover  damages  for  the  alleged  negligence 
Qf  tbe  defendants,  by  which  was  caused  the 
death  of  the  plaintiff's  intestate  under 
the  following  drcmnstances :  The  principal 
street  of  Manchester,  a  village  with  about 
700  inhabitants,  nms  north  and  soutli.  The 
line  of  wires  of  the  light  and  traction  com- 
pany entered  the  village  at  the  Intersection 
of  tbe  right  of' way  of  the  Lehigh  Valley 
Railroad,  and  was  carried  north  along  tbe 
street  In  ftont  of  a  cnnetery  as  far  as  a 
church,  for  widdi  It  furnished  light  There 
bad  been  also  along  the  main  street  tele- 
phone wires,  which  were  strong  on  the  poles 
of  the  traction  company  as  far  as  the  chnrch, 
and  from  that  point  north  to  tbe  center  of  the 
village  on  another  set  of  poles.  The  tele- 
phone wire  bad  not  been  In  use  for  some 
time.  On  the  occasion  of  tbe  accident,  which 
occurred  ationt  half  past  8  in  the  evening,  the 
deceased,  crossing  the  street  seized  hold  of 
or  came  In  contact  with  a  piece  of  wire  that 
bung  down  from  a  tree  to  the  ditch  between 
the  sidewalk  and  carriageway,  and  received 
an  electric  shock  by  which  he  was  Immedi- 
ately killed.  The  point  at  which  the  ac- 
cident occurred  was  in  front  of  the  cemetery 
and  between  the  chnrch  and  the  railroad 
crossing,  where  the  light  and  traction  com- 
pany maintained  Its  line.  An  examination 
tbe  next  morning  showed  that  the  tel^hone 
wire  lay  across  the  light  wires,  and  that  the 
Insulation  on  the  wires  had  worn  away,  and 
that  the  hanging  wire  was  a  part  of  the  tele- 
phone line.  How  long  this  piece  of  wire  had 
been  hanging  down  was  a  matter  of  contro- 
versy on  the  trial.  That  the  Current  which 
caused  the  death  of  the  deceased  came  from 
fhe  light  wire,  through  the  telephone  wire,  is 
conceded.  The  plaintiff  cliai^ed  that  the 
light  company  was  negligent  in  permitting  its 
wires  to  remain  In  a  dangerous  and  unpro- 
tected condition,  and  that  tbe  village  was  neg- 
ligent in  allowing  that  condition  to  remain 


by  which  the  safety  of  travelers  on  the  high- 
way was  imperiled.  A  verdict  was  recovered 
against  both  the  defendants,  and  the  Judg- 
ment entered  thejreon  has  been  affirmed  by 
the  Appellate  Division  by  a  divided  court 

The  contributory  negligence  of  the  de- 
ceased was  a  question  of  fact  for  the  Jury. 
It  WAS  not  negligence  as  a  matter  of  law  to 
cross  the  street  at  a  point  other  than  the 
crosswalk.  Nor  was  deceased  necessarily 
negligent  In  having  seized  hold  of  the  wire. 
It  may  have  come  in  contact  with  his  person, 
or  he  may  have  seized  It  to  remove  It  from 
his  way.  The  negligence  of  the  village  was 
also  a  question  for  the  Jury,  to  be  determined 
with  reference  to  the  length  of  time  they 
might  find  the  wire  had  been  hanging  down, 
whether  the  village  authorities  knew  or 
should  have  known  of  its  condition,  and  also 
to  the  place  at  which  It  was  hanging,  whether 
It  was  likely  at  that  point  to  be  dangerous. 
There  were,  however,  errors  committed  on 
the  trial  which  require  a  reversal  of  the 
Judgment 

To  establish  notice  to  the  trustees  of  the 
dangerous  condition  of  tbe  electric  wire,  tbe 
plaintiff,  over  the  objection  and  exception  of 
the  village,  was  allowed  to  read  in  evidence 
the  testimony  of  the  trustees  taken  at  tbe 
inquest  held  by  the  coroner  on  tbe  body  of 
the  deceased.  That  the  declaration  of  an 
agent  or  that  of  an  officer  of  a  corporation 
Is  not  evidence  against  his  principal,  except 
when  made  in  tbe  course  of  his  agency  or 
In  the  discharge  of  his  official  duties,  is  set- 
tled law.  First  Nat  Bank  v.  Ocean  Nat 
Bank,  00  N.  T.  278,  19  Am.  Rep.  181.  It  Is 
contended,  however,  that  a  different  rule  ap- 
plies to  declarations  tbe  only  object  of  which 
Is  to  show  knowledge  of  or  notice  to  the  per- 
son making  them,  and  in  support  of  that 
claim  two  decisions  of  the  Appellate  Divi- 
sion are  dted.  Shaw  v.  Town  of  Potsdam, 
11  App.  Dlv.  508,  42  N.  T.  Supp.  779;  Vande- 
water  v.  Town  of  Wappinger,  69  App.  Dlv. 
326,  74  N.  T.  Supp.  609.  It  may  be  that  dec- 
larations of  a  village  official  as  to  the  con- 
dition of  a  highway,  made  not  only  before 
the  occurrence  on  which  It  Is  sought  to  charge 
the  village  with  liability,  but  sufficiently  long  ' 
before  to  have  made  it  the  duty  of  the  vil- 
lage, with  tbe  knowledge  which  the  declara- 
tion imports,  to  repair  the  highway,  are  com- 
petent evidence.  In  such  a  case  a  declara- 
tion would  not  be  competent  as  an  admis- 
sion, but  as  evidence  of  the  state  of  the 
knowledge  of  the  person  making  the  declara- 
tion. Such  was  the  case  in  Shaw  v.  Town  of 
Potsdam,  supra.  The  knowledge  of  the  of- 
ficer or  agent  after  the  transaction  Is  of  no 
materiality  whatever,  and  his  declaration 
then  made  of  his  previous  knowledge  Is  as 
purely  hearsay  as  a  declaration  of  any 
previous  act  The  doctrine  of  Vandewater 
V.  Town  of  Wappinger,  supra,  Is  manifestly 
erroneous  and  cannot  be  upheld.  The  re- 
spondeat contends  that  this  error  was  ren- 
dered harmless  by  the  subsequent  testimony 
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of  the  trustees.  It  Is  asserted  that  the  trus- 
tees on  the  trial  of  this  action  testified  sub- 
stantially  to  everything  that  they  bad  tes- 
tified to  before  the  coroner.  This  claim  Is 
not  wholly  justified.  Smith,  one  of  the  trus- 
tees, testified  positively  that  he  did  not  se^ 
the  wire  which  killed  the  deceased  hanging 
down  from  the  tree,  and  that  be  bad  made 
no  statement  before  the  coroner  to  that  ef- 
fect It  is  true  that  the  testimony  given 
before  the  coroner  would  have  been  compe- 
tent for  the  purpose  of  contradicting  Smith's 
testimouy  on  the  trial;  but  this  would  not 
authorize  its  use  as  afflrmatlve  evidence  to 
show  that  the  trustees  of  the  village  had 
notice  of  the  dangerous  condition  of  the 
pendent  wire. 

For  the  pm-pose  of  charging  the  defend- 
ants with  the  knowledge  of  the  dangerous 
condition  of  the  wires,  the  plaintiff  was  al- 
lowed to  prove,  over  the  objection  and  ex- 
ception of  the  appellants,  that  eight  or  ten 
months  previous  to  the  accident  to  the  de- 
ceased a  piece  of  telephone  wire  In  front  of 
a  bakery,  at  a  point  nearly  a  quarter  of  a 
mile  from  the  scene  of  the  accident  and  far 
to  the  north  of  the  church,  where  the  light 
wires  terminated,  hung  down  from  a  pole 
nearly  to  the  ground,  and  that  several  chil- 
dren and  one  grown  man  had  received 
shocks  therefrom.  It  appeared  that  prompt- 
ly on  this  occurrence  the  trustees  caused  the 
wire  to  be  cut  off  at  the  top  of  the  i>oIe,  and 
that  thereafter  there  was  no  trouble.  We 
think  this  occurrence  was  too  remote  in  time 
and  in  distance  to  be  competent  evidence, 
and  that  Its  admission  was  erroneous.  It 
Is  contended  that  the  fact  that  persons  had 
received  shocks  from  the  telephone  wire 
at  this  point  should  have  apprised  the 
trustees  that  the  telephone  wire  and  the 
light  wires  must  at  some  point  to  the 
south  have  been  in  contact,  and  therefore 
dangerous,  and  tliat  the  trustees  should  there- 
upon have  inspected  the  two  lines,  and  either 
had  the  telephone  line  removed  or  the  posi- 
tion of  the  wires  changed.  This  view  was 
substantially  accepted  by  the  trial  court, 
which  charged,  over  the  exception  of  the  de- 
fendant Tillage,  that  the  law  Imposed  on  the 
officials  of  the  municipality  the  duty  of  mak- 
ing an  inspection  from  time  to  time  to  see 
whether  the  wires,  if  dangerous,  had  been 
remedied '  or  removed.  We  are  of  a  differ- 
ent opinion.  Nobody  had  received  substan- 
tial injury  by  the  hanging  wire  at  the  bakery. 
The  children  bad  played  with  it  and  thus 
received  the  shocks.  It  is  true  one  man  Is 
said  to  have  been  knocked  down,  but  It  ap- 
pears that  he  was  Intoxicated  at  the  time. 
The  trustees  discharged  their  duty  when  they 
cut  ofT  and  removed  the  pendent  wire.  There 
was  nothing  so  alarming  In  the  fact  that 
children  playing  with  the  wire  had  received 
shocks  from  It,  in  no  case  with  serious  re- 
sults, that  rendered  it  necessary  or  the  duty 
of  the  trustees  to  Inspect  the  whole  length 
of  the  wires  to  examine  their  insulatlou  and 


see  that  at  all  points  th^  were  in  proper 
condition.  Though  the  law  authorizes  tlie 
construction  of  electric  light  lines,  power  lines, 
telephone  lines,  and  similar  structures  along 
the  streets  and  highways,  that  does  not  re- 
lieve the  municipality  from  its  dnty  to  see 
that  the  streets  and  highways  are  kept  rea- 
sonably safe  and  secure  for  the  public  nslng 
tliem.  But  this  doctrine  is  not  to  be  carried 
to  the  extent  of  holding  that  the  obligation 
of  the  municipality  is  coextensive  with  that 
of  the  company  which  maintains  the  line. 
Principally  the  duty  of  a  municipality  is  to 
see  that  its  streets  and  highways  are  kept 
safe  and  secure  for  passage  over  the  surface, 
for  the  primary  object  of  highways  is  to 
enable  the  public  to  travel  thereon.  Thwe- 
fore  it  must  always  be  alert  to  prevent  or 
guard  obstructions  in  the  highways.  Where, 
however,  the  danger  to  the  traveler  is  not  in 
the  nature  of  an  obstruction,  but  proceeds 
from  the  negligence  of  a  third  party  in  the 
use  of  the  highway  in  a  manner  authorized 
by  law,  the  municipality  should  not  be  held 
liable  for  that  negligence  unless  it  has  no- 
tice thereof,  or  the  condition  is  apparent  and 
the  danger  obvious.  The  municipality  may 
well  be  held  to  the  same  degree  of  responsi- 
bility with  regard  to  electric  light  poles,  tele- 
graph poles,  and  the  like  that  is  imposed  npon 
it  with  reference  to  awnings,  gratings,  and 
similar  incumbrances  on  the  street,  and  so, 
also,  as  to  fallen  or  hanging  wires  obstructing 
the  street  and  likely  to  strike  or  come  in  con- 
tact with  the  traveler.  To  go  further,  how- 
ever, and  Impose  upon  a  municipality  the 
duty  of  inspecting  the  insulation  of  the 
wires,  the  position  in  which  they  are  strung, 
and  similar  matters  involving  technical 
knowledge,  unless  In  the  case  of  an  obvious 
danger  or  exceptional  occurrence,  would  place 
npon  it  a  very  onerous  and  unfair  burdm. 
The  company  maintaining  the  line  of  wire 
is  primarily  liable  for  its  negligent  or  defect- 
ive condition  in  these  respects,  and  should 
be  solely  so  unless  in  the  cases  suggested  of 
obvious  danger  or  exceptional  drciunstance. 
It  follows  that,  not  only  was  the  evidence  of 
the  shocks  received  from  the  fallen  wire  at 
the  bakery  improperly  received,  but  the  learn- 
ed trial  court  erred  in  charging  the  jury  that 
by  reason  of  that  occurrence  it  was  the  duty 
of  the  municipality  to  inspect  the  lines  to 
see  that  the  telephone  wire  Iiad  been  removed 
or  that  the  wires  were  no  longer  In  contact 
The  case  of  Twist  t.  City  of  Rochester,  37 
App.  DiT.  807,  65  N.  T.  Supp.  850,  affirmed 
165  N.  T.  619,  59  N.  E.  1131,  is  not  In  point 
There  it  was  a  line  of  wire  maintained  and 
used  by  the  defendant  that  caused  the  in- 
jury for  which  a  recovery  was  had.  The  de- 
fendant's liability  was  predicated,  not  on  tlie 
failure  of  its  duty  as  a  municipality  to  ke^ 
Its  streets  safe,  but  on  its  negligence  as  the 
owner  and  operator  of  a  telephone  line.  In 
which  character  its  responsibility  was  just 
the  same  as  that  of  a  tel^raph,  telephone,  or 
electric  light  corporation. 
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The  appellant,  the  Ontario  Ught  &  Traction 
Company,  contends  that  It  was  in  no  way 
responalble  for  the  condition  of  the  telephone 
wire,  and  that  therefore  the  motion  to  dis- 
miss the  complaint  as  far  as  that  defendant 
was  concerned  should  Iiave  been  granted. 
In  support  of  this  claim  reliance  is  placed  on 
two  cases.  Holmes  v.  Union  Telegraph  ft 
Telephone  Company  (Sup.)  16  N.  T.  Snpp. 
66S,  affirmed  on  opinion  below,  139  N.  Y.  651, 
85  N.  B.  207,  and  Quill  t.  Ehnpire  State  T.  ft 
T.  Company,  159  N.  Y.  1,  B3  N.  B.  679.  Each 
of  these  cases  presented  the  question  of  the 
liability  of  the  corporation  owning  the  line 
of  poles  for  injuries  resulting  from  the  wires 
or  appliances  of  another  corporation  strung 
on  the  poles  by  consent  of  the  owner.  In 
the  first  case  the  wire  bad  fallen  into  the 
street,  causing  injury  to  a  traveler  who  trip- 
ped on  the  fallen  wire.  In  the  second  case  a 
traveler  on  the  street  was  injured  by  tlie  fall 
of  a  glass  Insulator.  In  each  case  the  cor- 
poration owning  the  line  of  poles  was  held 
not  liable,  on  the  ground  that  it  was  the 
negligence  of  the  corporation  operating  and 
maintahiing  the  line  of  wire  which  caused- 
the  injury.  The  present  case  differs  essen- 
tially from  those  cited.  There  the  injury  was 
caused  solely  by  the  act  or  omission  of  a 
third  party,  to  wliich  the  defendant  In  no 
way  contributed  excq^t  by  the  license  given 
tlie  third  party  to  use  the  poles.  Here  it  was 
the  current  of  electricity  developed  by  the 
traction  company  and  conducted  over  its 
wires  that  caused  the  death  of  the  deceased. 
Electric  light  wirfes,  of  all  wires  In  common 
use,  carry  the  most  powerful  currents.  The 
intensity  of  the  current  conducted  tlirough 
tliat  defendant's  wire,  as  shown  by  the  evi- 
dence in  this  case,  was  about  2,000  volts,  the 
shock  from  which  would  be  fatal  to  hnman 
beings.  It  was,  therefore,  the  duty  of  that 
defendant  to  insulate  its  wires  and  guard 
against  the  electric  current  becoming  a  source 
of  danger  and  injury  to  travelers  on  the  high- 
way or  third  i)ersons,  so  far  as  reasonable 
care  could  accomplish  that  result  It  was  the 
owner  and  in  possession  of  the  poles,  and  it 
was  not  justified  In  granting  permission  to 
third  parties  to  string  wires  so  near  light 
wires  as  to  become  dangerous  to  the  public 
(Jones  V.  Union  Ry.  Co.,  18  App.  DIv.  267, 
46  N.  Y.  Supp.  321),  much  less  to  allow  those 
wires  to  come  in  contact  with  its  own  and  de- 
stroy the  insulation  wliich  should  have  pre- 
vented the  escape  of  the  current.  It  also 
owed  the  duty  of  reasonably  inspecting  its 
lines  to  see  that  its  insulation  was  preserved 
Intact  and  that  the  line  had  not  become  dan- 
gerous by  contact  with  other  wires.  There 
is  evidence  in  the  record  tending  to  show  that 
the  original  construction  was  faulty  on  ac- 
count of  the  proximity  of  the  two  lines  of 
wire,  and  also  that  inspection  would  have 
shown  their  dangerous  state  and  the  defect 
in  the  insulation.  The  motion  for  a  nonsuit 
by  this  appellant  was,  therefore,  properly  de- 
nied; but  on  account  of  the  error  already 


pointed  out,  in  the  admission  of  the  evidence 
as  to  the  occurrences  at  the  bakery  the  year 
previous  to  the  accident,  the  judgment  against 
it  must  also  be  reversed. 

The  judgment  should  be  reversed  as  to 
both  appellants,  and  new  trial  granted,  costs 
to  abide  the  event. 

GRAY,  BARTLBTT,  HAIOHT,  VANN, 
and  WERNER,  JJ.,  concur.  O'BRIEN,  X, 
abMut. 

Judgment  reversed,  etc. 


(ISS  N.  Y.  IBl) 
PRATT  INSTITUTE  v.  CITY   OP  NEW 
YORK. 

(Court  of  Appeals  of  New  York.    Nov.  21, 
1905.) 

1.  Taxation  —  Exekftiohb  —  Rbfkai.   ov 
Special,  Act. 

An  edncational  corporation,  under  its  char- 
ter, granted  by  special  act,  was  exempt  from 
local  taxation  on  its  leased  real  estate.  Held, 
that  General  Tax  Law,  Laws  1896,  p.  797,  c. 
908,  i  4,  subd.  7,  as  amended,  exempting  so 
much  of  the  real  estate  of  educational  institu- 
tions as  is  used  exclusively  for  carrying  out 
the  corporate  purposes,  repeals  the  provisions 
of  the  special  act  granting  such  exemption  -to 
the  educational  corporation. 

2.  CONSTITUTIONAI,      LaW  —  ObLIOATIOH      OF 
CONTBACTS— EXEMPTIOK    FBOU    TAXATION. 

The  repeal  of  an  exemption  granted  an 
educational  corporation  of  its  leased  real  estate 
from  local  taxation  by  its  charter,  granted  by 
special  act,  is  not  a  violation  of  the  constitu- 
tional provisions  forbidding  the  impairment  of 
the  obhgation  of  contracts,  as  Const.  1846,  art. 
8,  i  1.  C<mst.  1895,  art  8,  $  1,  and  1  Rev.  St 
p.  600,  pt  1,  c.  18,  tit  8.  !  8,  provide  for  the 
repeal  or  alteration  of  any  general  or  special 
act  creating  a  corporation,  and  the  provisions 
of  the  Constitution  and  of  the  statute  mast 
be  read  into  any  subsequent  charter,  rendering 
the  same  irrevocable. 

[Ed.  Note. — For  cases  in  point,  see  vol.  10, 
Cent  Dig.  Constitutional  Law,  §S  303,  408.] 

Gray  and  Height  JJ.,  dissenting. 

Appeal  from  Supreme  C!onrt,  Appellate 
Division,  Second  Department. 

Action  by  the  Pratt  Institute  against  the 
City  of  New  York.  From  a  judgment  of  the 
Appellate  Division  (91  N.  Y.  Supp.  136,  99 
App.  DIv.  525),  affirming  a  judgment  sus- 
taining a  demurrer  to  the  complaint  plain- 
tiff appeals.    Affirmed. 

The  object  of  this  action  was  to  set  aside 
an  assessment  as  a  cloud  upon  the  title  to 
certain  real  estate  belonging  to  the  plaintiff 
In  the  city  of  Brooklyn,  on  the  ground  that 
such  property  Is  exempt  from  taxation  ex- 
cept for  state  purposes.  The  case  made  by 
the  complaint  was  In  substance  as  follows: 
The  Pratt  Institute  is  an  educational  institu- 
tion organized  by  special  act  and  located  in 
the  city  of  Brooklyn.  Laws  1887,  p.  497,  c  398. 
Its  general  object  is  the  Instruction  of  per- 
sons of  either  sex  In  such  branches  of  useful 
and  practical  knowledge  as  are  not  generally 
taught  in  the  public  or  private  schools.  Its 
special  object  is  to  afford  opportunities  for 
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persons  "to  become  acquainted  with  what 
Is  best  In  manufactured  materials,  fabrics, 
wares  and  arts,  and  so  to  educate  the  eye 
and  hand  In  the  practical  use  of  tools  and 
machinery  that  students  may  be  encouraged 
to  emulate  the  best  models  and  be  enabled  to 
accomplish  the  best  possible  work  In  one  or 
more  branches  of  art  or  manufacture,  either 
useful  or  ornamental,''    It  maintains  a  free 
circulating  library  of  art  and  science,  and 
also  a  reading  room  for  general  use  accessi- 
ble at  all    reasonable    hours.    "All    income 
from  tuition  and  all  revenues  of  every  kind" 
are  "devoted  solely  to  the  purposes  of  the 
Institute."    Section  10  of  Its  charter  Is  as 
follows:    "For  the  uses  and  purposes  afore- 
said the  said  corporation  is  authorized  to  take 
by  grant,  devise,  bequest,  gift  or  otherwise, 
and  to  hold,  lease,  sell  and  convey  any  real 
and  personal  property,  and  to  erect  all  neces- 
sary and  suitable  buildings,  and  any  prop- 
erty in  the  city  of  Brooklyn  actually  occupied 
and  used  for  the  purposes  aforesaid,  or  the 
revenues  of  which  are  exclusively  devoted  to 
the  purpose  aforesaid,  shall  not  be  subject 
to  local  taxation.    •    •    •  >»    After  Its  Incor- 
poration the  institute   was   generously   en- 
dowed by  the  founder,  Mr.  Charles  Pratt,  who 
conveyed  to  It  a  large  amount  of  real  estate, 
and  also  gave  It  personal  property  of  substan- 
tial value.    Other  persons  have  since  given  It 
property,  both  real  and  personal,  and  by  means 
of  Its  endowment  It  has  erected  suitable  and 
commodious  buildings  In  Brooklyn,  wherein 
the  various  branches  of  its  work  are  carried 
on.    It  Is  thus  "engaged  In  performing  a 
work  of  public  utility  for  the  benefit  of  the 
citizens  of  the  state  of  New  York."    In  1902 
the  plaintiff  owned  five  lots  of  land  in  the 
city  of  Brooklyn,  each  with  a  dwelling  house 
thereon.    This  property  was  not  used  "for 
carrying  out  thereupon  one  or  more"  of  the' 
objects  of  the  corporation,  but  it  was  leased 
and  the  net  rents  used  exclusively  In  Its 
educational  work.    During  the  year  aforesaid 
a  tax  was  assessed  upon  the  said  real  estate 
in  due  form  of  law,  amounting  upon  the  val- 
uation of  $18,400  to  the  sum  of  $433.01.    Of 
this  amount  only  $19.88  was  for  state  pu> 
poses,  which,  as  the  plalntUT  allied.  It  was 
ready  and  willing  to  pay,  but  the  defendant 
bad  refused  to  receive  it    The  assessment 
became  an  apparent  lien  upon  the  property 
affected  and  constituted  a  cloud  upon  the 
title  of  the  plaintiff,  which  It  sought  to  re- 
move by  this  action,  upon  the  ground  that  all 
its  real  estate  In  the  city  of  Brooklyn,  wheth- 
er actually  occupied  and  used  for  Its  cor- 
porate purposes  or  not.  Is  exempt  from  local 
taxation,  both  city  and  county.    The  facts 
thus  stated  were  alleged  In  the  complaint,  to 
which    the    defendant    demurred    upon    tlie 
ground  that  the  allegations  were  not  sulfl- 
deat  to  constitute  a  cause  of  action.    The  de- 
murrer was  sustained  at  Siiocinl  Term,  and, 
as  the  pluinllEF  did  not  ask  leave  to  amend, 
final   Judgment  was   entered   disnitsslni;   the 
complaint,  and  from  the  Judgutcnt  of  afflrm* 


ance  rendered  by  the  Appellate  Division  tlUs 
appeal  is  brought 

John  O.  Mllbum  and  Edmund  L.  Baylies, 
for  appellant  John  J.  Delany,  Corp.  Ooun- 
sel  (George  S.  Coleman  and  E.  Crosby  Klndle- 
berger,  of  counsel),  for  respondent 

VANN,  J.  (after  stating  the  facts).  The 
Pratt  Institute  is  a  noble  charity,  carrying 
on  a  work  of  great  usefulness,  strictly  within 
the  lines  of  Its  charter  and  in  accordance 
with  the  beneficent  purpose  of  Its  founder. 
To  the  average  mind  such  a  charity  appeals 
strongly  for  relief  from  the  usual  burdens 
resting  upon  property,  Itecause,  as  it  may 
well  be  claimed.  It  discharges  Its  duty  to  the 
public  by  devoting  all  that  it  has  to  the  pub- 
lic welfare.  It  Is,  however,  for  the  Legis- 
lature to  decide  what  proper^  should  be 
taxed  and  what  should  be  exempt  and  con- 
siderations which  might  control  that  depart- 
ment of  government  can  have  no  force  with 
the  courts.  It  is  our  duty  to  enforce  the 
command  of  the  law  without  regard  to  wliat 
we  may  think  of  its  policy. 

The  subject  of  taxation  has  been  a  great 
embarrassment  to  legislative  bodies  through- 
out the  history  of  the  world.  Special  in- 
terests clash  with  general  Interests,  and  seek 
relief,  wholly  or  in  part  from  the  public  bar- 
den  which  is  essential  to  the  protection  of 
property  and  the  preservation  of  order. 
Claims  for  exemption  multiply,  and,  when 
the  Legislature  yields  to  the  pressure  of  spe- 
cial interests,  the  precedent  breeds  a  multi- 
tude of  special  statutes  and  brings  confusion 
Into  the  law.  Such  was  the  situation  that 
confronted  the  Legislature  of  1889,  which 
set  out  to  meet  the  difficulty  by  an  act  ao- 
thorlzlng  the  appointment  of  commissioners 
to  revise  and  consolidate  the  statutes  relat- 
ing to  different  subjects,  and  among  them 
to  "the  assessment  and  collection  of  taxes 
and  exemption  of  property  from  taxation 
throughout  the  state."  Laws  1889,  p.  357,  & 
2S9.  The  first  bill  reported  did  not  become 
a  law,  and  another  effort  was  made  In  1892, 
through  an  act  providing  for  the  appointment 
of  two  counsel  to  "examine  the  laws  of 
this  and  other  states  relating  to  taxation  and 
to  report  to  the  next  Legislature"  the  result 
of  their  investigations,,  "with  recommenda- 
tions as  to  legislation  relating  to  assessment 
and  taxation  in  this  state."  Laws  1892,  p. 
1216,  c  660.  Counsel  were  appointed  accord- 
ingly, but  the  bill  reported  by  them  was 
not  passed.  Finally,  the  commissioners  of 
statutory  revision  reported  in  substance  the 
present  tax  law,  which  went  Into  effect  on 
the  ISth  of  June,  189*!.  Laws  1S06,  p.  793, 
c.  908.  In  their  report  to  the  Legislature 
they  stated  that  they  had  "gone  over  the 
entire  field  of  statutory  law  relating  to 
tnxntlon,"  and,  witliout  intending  to  effect 
radical  changes,  they  had  been  compelled  to 
make  various  alterations  in  order  to  'VUm- 
Inate  lucooslsteucies  and  reduce  the  subject 
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to  a  taarmonloTis  and  systematic  whole." 
They  further  salfl  that  there  had  been  no 
revision  of  the  tax  laws  since  the  Revised 
Statutes  of  1828,  and  that  about  100  sup- 
plemental acta  had  since  been  passed.  Includ- 
ing many  which  'Increased  "the  exemptions 
of  property  from  taxation."  Having  thus 
stated  the  history  and  purpose  of  the  tax 
law,  we  will  next  examine  the  prorlslons 
thereof  relating  to  exemption,  and  compare 
them  with  the  special  exemption  in  the  plain- 
tUTs  charter,  in  order  to  determine  whether 
the  lattet  was  impliedly  repealed  by  the 
former. 

Section  8  (Laws  1896,  p.  79T,  c.  908)  pro- 
Tides  thSt  "all  real  property  within  this 
state  and  all  pergonal  property  situated  or 
owned  within  this  state,  is  taxable  unless 
exemlpt  firom  taxatt6n  by  law."  The  next 
section  mat:es  liberal  provision  for  exemp- 
tion from  taxation,  but  we  are  now  con- 
cerned only  with  the  seventh  paragraph 
thereof  which  provides  that  "the  real  prop- 
erty of  a  corporation  or  association  organized 
exclusively"  for  speelflc  charitable,  religious, 
and  educational  purposes,  and  "psed  ex- 
clusively for  carrying  out  thereupon  one  or 
more  of  such  purposes,  and  the  personal 
property  of  any  such  corporation  shall  be 
cixempt  from'  taxation.*'  Thus  the  Legisla- 
ture made  all  property  taxable,  except  such 
as  is  ^empt,  and  lii  declaring  what  Is  ex- 
empt It  covered  the  case  of  edncdtional 
Institutions,  such  as  the  plaintiff,  exempting 
all  their  personal  property  absolutely,  and 
so  much  9f  their  real  estate  as  Is  used  ex- 
clusively f6r  carrying  out  thereon  one  or 
more  of  the  corporate' purposes,  but  not  ex- 
empting real  estate  held  as  an  Investment 
only,  even  If  .^e  Income  was  used  for  a 
corporate  purpose.  A  general  rule  of  taxa- 
tion and  exemption  was  laid  down,  after  the 
revisers,  as  they  expressly  declared,  had  gone 
over  the  entire  field  of  statutory  law  relat- 
ing to  the  subject.  It  was  the  apparent 
purpose  of  this  legislation  to  define  the 
status  with  ifeference  to  taxation  or  exemp- 
tion from  taxation,  of  every  parcel  of  real 
propei;ty  and  every  article  of  personal  prop- 
tshy  ih  the  state. '  It  furnished  a  plain  and 
iimple  rule  for  all  assessors,  by  which  they 
conld  at  once  determine  whetiier  proper^ 
within  their  district  was  subject  to  taxation 
or  not,  Wlttiojit  searching  the  statutes  for 
nearly  70  years  for  special  exemptions.  It 
is  a  codifying  act,  designed  to  reduce  all 
statutes  relating,  to  taction  into  a  complete 
and  harmonloua  system.,  A.  codl^lng  act 
Is  presumed  to  exhaust  the  subject  to  which 
it  relates,  unless,  a  dlff^eat  intention  ap- 
pears on  the  face  of  tlie  statute,  or  Is  an 
Irresistible  Inferenice  ,.^om  special  circum- 
stances. The  new  enactment  is  substituted 
in  the  place  of  all  .statutes  previously  exlst- 
ln;S  and  becomes  the  sole  rule  of  action. 

As  an  author,  who  is  held  in  high  esteem 
bgr  the  courts,  has  said:    "Revision  of  stat- 
utes implies  a  re-examinati<m  of  them.    The 
75  N.B.— 71 


word- is  applied  to  a  restatement  of  the  law 
In  a  corrected  or  Improved '  form.  The  re- 
statement may  be  with  or  without  material 
change.  A  revision  is  intended  to  take  the 
place  of  the  law  as  previously  formulated. 
By  adopting  It  the  Legislature  say  the  same 
thing,  in  effect,  as  when  a  particular  section 
Is  amended  by  the  words  *so  as  to  read  as 
follows.'  The  revision  is  a  substitute.  It 
displaces  and  repeals  the  former  law  as  It 
stood  relating  to  the  subjects  within  Its  pur- 
view. ■  •  *  •  Will  a  revision  repeal  by 
implication  previous  statutes  on  the  same  sub- 
ject, though  there  be  no  Repugnance?  The 
authorities  seem  to  answer  emphatically.  Yes. 
•  *  •  In  the  cases  of  repeal  by  revision, 
the  absence  of  express  words  of  repeal  is  un- 
important The  purport  of  the  numerous 
cases  cited  Is  that  where  a  statute  Is  revised, 
or  a  series  of  acts  on  the  same  subject  are 
revised  and  consolidated  Into  one,  all  parts 
and  provisions  of  the  former  act  or  acts  that 
are  omitted  from  the  revised  act  are  re- 
pealed." Sutherland  on  Statutory  Construc- 
tion (Lewis'  Bd.)  n  269,  270.  In  King  v. 
CSomell,  106  U.  S.  395,  27  L.  Ed.  60,  Cbiet 
Justice  Walte  declared  that,  "while  repeals 
by  Implication  are  not  favored.  It  is  well  set- 
tied  that  where  two  acts  are  not  in  all  re- 
spects repugnant,  if  the  later  act  covers  the 
whole  subject  of  the  earlier  and  em'&races 
new  provisions  which  plainly  show  that  it 
was  Intended  as  a  substitute  for  the  first,  it 
will  operate  as  a  repeal" — citing  U.  S.  T. 
Tynen,  II  Wall.  88,  20  L.  Ed.  163.  The  same 
court  had  previously  said:  "It  was  the  in- 
tention of  Congress,  hy  the  latter  staitute, 
to  revise  the  entire  matter  to  which  they  both 
had  reference,  to  make  such  changes  in  the 
latier  as  it  stood  as  they  thought  best,  and 
to  substitute  their  will  In  that  regard  entirely 
for  the  old  law  upon  the  subject  We  are 
of  the  opinion  that  It  was  their  intention  to 
make  a  new  law  so  far  as  the  present  law 
differed  from  the  former,  and  that  the  new 
law,  embracing  all  that  was  intended  to  be 
preserved  of  the  old,  omitting  what  was  not 
so  Intended,  became  complete  in  Itself  and 
repealed,  all  other  laws  on  the  subject  em- 
braced within  it  The  authorities  on  this 
subject  are  clear  and  uniform."  Mnrdock  r. 
City  of  Memphis,  87  U.  S.  590,  617,  22  L.  Ed. 
429.  The  last  utterance  of  that  high  court 
upon  the  subject,  so  far  as  we  are  advised, 
is  as  follows:  "It  is  settied  that,  without  ex- 
press words  of  repeal,  a  previous  statute  will 
be  held  to  be  modified  by  a  subsequent  one, 
if  the  latter  was  plainly  intended  to  cover  the 
whole  subject  embraced  by  both  and  to  pre- 
scribe the  only  rules  in  respect  to  that  subject 
that  are  to  govern."  Tracy  v.  Tufifly,  134  TJ. 
S.  206,  223,  10  Sup.  Ot  627,  33  L.  Ed.  878. 
"A  subsequent  statute,  revising  the  whole 
subject-matter  of  a  former  one,  and  evidently 
intended  as. a  substitute  for  it,  although  it. 
contains  no  express  words  to  that  effect,  must, 
on  the  principles  of  law,  as  well  as  in  reason 
and  rommon  sense,  operate  to  repeal  the 
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former."  Bartlet  t.  King,  12  Mass.  537,  545, 
7  Am.  Dec.  99.  "If  a  revising  statute  em- 
braces all  the  proTlsions  of  antecedent  laws 
on  the  same  subject  and  reduces  them  to  one 
system,  such  statute  virtually  repeals  the 
statutes  revised  without  any  ezpresaion  to 
that  effect,  and  though  there  is  no  repugnancy 
between  them."  State  v.  Wilson,  43  N.  H. 
415,  419,  82  Am.  Dec.  163.  See,  also.  People 
ex  rel.  Ross  v.  City  of  Brooklyn,  69  N.  X.  605 ; 
Excelsior  Petroleum  Co.  v.  Embury,  67  Barb. 
261,  264;  Dexter  &  Limerick  Plank  Road  Ca 
V.  Allen,  16  Barb.  15;  Sedgwick  on  Statute 
Law,  124,  125;  Dwarris  on  Statutes,  674. 
The  latest  expression  of  opinion  upon  the 
question  is  in  a  decision  by  ourselves,  speak- 
ing through  our  late  associate,  of  revered 
memory,  Judge  Landon.  Matter  of  Hunting- 
ton, 168  N.  T.  399,  61  N.  E.  643.  We  then 
had  under  consideration  the  tax  law  now 
before  us  and  two  special  acts,  one  incorporat- 
ing the  "Roosevelt  Hospital  In  the  City  of 
New  York,"  and  the  other  for  the  relief  of 
the  "Children's  Aid  Society  of  the  City  of 
New  York."  Laws  1864,  p.  3,  c.  4;  Laws 
1868,  p.  980,  c.  468.  The  earlier  act  strongly 
resembled  that  which  Incorporated  the  plain- 
tiff, and,  after  creating  the  corporation.  It 
enacted  that  all  its  property,  real  and  person- 
al, should  be  exempt  from  taxation.  The 
later  act  dealt  with  a  corporation  already  in 
existence  by  relieving  its  necessities  through 
a  generous  appropriation  of  money  and  at 
the  same  time  exempting  all  its  property 
from  taxation.  Both  corporations  had  the 
same  noble  purpose  of  benefiting  mankind 
as  the  plaintur,  not  In  the  same  way  by 
educating  in  special  lines,  but  In  the  case  of 
tlie  hospital  by  relieving  those  suffering  from 
wounds  and  disease,  and  in  the  case  of  the 
Children's  Aid  Society  by  providing  a  lodg- 
ing house  for  friendless  and  homeless  boys 
In  the  city  of  New  York.  Judge  Landon. 
after  referring  to  the  history  of  the  tax  law 
and  the  report  of  the  commissioners  who  pre- 
pared It,  held  that  it  was  such  a  revision 
and  substitute  for  all  former  statutes,  general 
and  special,  upon  the  subject  of  exemption 
from  taxation,  as  to  supersede  and  repeal 
them  by  Implication,  and  that  It  thus  re- 
pealed, among  others,  the  provisions  of  the 
special  acts  exempting  the  property  of  the 
two  corporations  mentioned.  He  alluded  to 
tlie  constitutional  amendment  of  1875,  which 
provided  that  the  Legislature  should  not  pass 
a  private  or  local  bill  "granting  to  any  private 
corporation,  association  or  Individual  any  ex- 
clusive privilege,  immunity  or  franchise 
whatever,"  but  authorizing  the  passage  of 
general  laws  providing  for-  such  cases  and 
otbers.  He  declared  that  the  tax  law  "was 
evidentiy  intended  to  harmonize  with  the 
constitutional  and  legislative  policy  thus  In- 
dicated. Article  12  of  the  tax  law  contains 
a  schedule  of  153  acts  and  parts  of  acts 
which  are  expressly  repealed  by  the  tax  law. 
This  schedule  does  not  mention  the  special 


acts  exraipting  either  the  Roosevelt  Hospital 
or  the  Children's  Aid  Society,  or,  so  far  as 
our  examination  extends,  any  act  in  which 
a  corporation  designated  by  name  Is  exempt- 
ed." After  quoting  subdlvlBion  7  of  section  4 
of  the  general  statute,  he  continued:  "With 
such  a  general  statute  the  corporations  and 
associations  enumerated  in  the  subdivision 
need  no  special  statute,  unless,  as  is  not  hoe 
suggested,  they  used  tiielr  property  for  pm> 
poses  foreign  to  those  for  which  they  were 
organized.  Unless  they  do  so  use  it,  there 
Is  no  question  of  repugnancy  or  Inconsistency 
between  the  general  and  private  statute. 
Conceding  a  repugnancy  to  the  extent  that  a 
private  enterprise,  masked  under  charitable 
privilege,  should  not  be  exempt,  and  we  have 
a  stronger  reason  for  the  repeal  by  Implica- 
tion of  the  exemptions  which  the  special  acts 
granted  in  this  respect  The  greater  act 
seems  to  include  all  the  less.  Nor  is  there 
any  suggestion  that  the  private  statute  has 
some  special  fitness  to  the  peculiar  conditioo 
of  any  of  these  corporations  designated  by 
name  in  such  statute  which  the  general  stat- 
ute does  not  embrace.  •  •  •  In  our  opin- 
ion the  L^Blature  intended  by  tiie  tax  law 
of  1896  to  provide,  pursuant  to  the  Constitu- 
tion, for  this  particular  class  of  immunities 
from  taxation,  and  to  cover,  as  the  act  consti- 
tuting the  commissioners  of  statutory  revi- 
sion required,  the  whole  field  of  'the  collec- 
tion and  assessment  of  taxes  and  exemption 
of  property  from  taxation  throughout  the 
state,'  so  tar,  at  least,  as  their  view  of  the 
subject  extended.  •  •  •  The  general  rule 
of  the  liability  to  taxation  of  all  proportr 
within  the  state  was  preserved,  and  the  ex- 
emptions classified  In  snch  comprehensive 
phrase  as  to  make  all  prior  private  and 
special  exemptions  unnecessary  so  far  as  the 
general  act  conferred  the  same  exemptions 
as  the  special  and  private  acts,  and  repugnant 
and  inconsistent  so  far  as  the  special  and 
private  acts  conferred  greater  immunities 
and  exemptions  than  the  general  act  If 
these  views  are  correct,  it  was  not  necessary 
to  search  out  the  many  private  statutes  con- 
ferring exemptions  and  to  enumerate  them 
in  the  schedule  of  repealed  statutes.  In  the 
construction  of  a  statute  of  so  much  moment, 
enacted  as  the  result  of  long  experience,  mnch 
discussion,  and  great  consideration,  the  rule 
that  effect  must  be  given  to  the  intent  of  the 
Legislature,  If  the  language  of  the  enactment 
will  permit.  Is  of  commanding  force" — cit- 
ing Matter  of  Dobson,  146  N.  Y.  357,  40  N.  E. 
988;  People  ex  rel.  Fleming  v.  Daiton,  158 
N.  Y.  175,  62  N.  H.  1113;  Matter  of  Thrall. 
157  N.  Y.  46,  51  N.  B.  411;  People  ex  reL 
Catholic  Union  T.  Sayles,  32  App.  Dlv.  203. 
53  N.  Y.  Supp.  65,  afiOrmed  on  opinion  below 
157  N.  Y.  679,  51  N.  E.  1002.  In  People  ex 
rel.  Catholic  Union  v.  Sayles,  supra,  we  adopt- 
ed the  opinion  of  the  Appellate  Division, 
which  was  also  written  by  Judge  Landon. 
In  that  case  a  corporation  organized   ex- 
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cluslvely  for  benevolent  parposea  and  owning 
real  estate,  not  directly  used  for  any  corporate 
purpose,  wMch  had  been  taxed,  claimed ecemp- 
tlon  under  a  special  law,  but  the  claim  was 
overruled  upon  two  grounds— first,  that  the 
special  act  bad  been  repealed  by  another  act ' 
not  now  Important;  and,  second,  because  It 
was  repealed  by  the  general  tax  law.  Upon 
the  second  point  Judge  Landon  said:  "We 
also  think  that  It  was  repealed  by  the  gen- 
eral tax  law;  that  the  Intention  of  the  Legis- 
lature was  influenced  by  the  mass  oi  special 
legislation  upon  the  subject  of  exemptions 
and  by  the  need  of  a  uniform  system;  and 
that,  as  may  be  gathered  from  the  statute 
itself,  it  was  to  establish  a  system  which 
should  place  exemptions  of  the  real  property 
of  charitable  corporations  upon  a  basis  of 
clearly  defined  equity,  free  from  the  unsystem- 
atic partialities  of  special  favoritism,  and 
free  from  the  danger  of  hazarding  their  use- 
fulness by  embarking  In  outside  enterprises. 
We  think  the  statute  apt  in  its  provisions  to 
accomplish  such  a  result" 

Two  decisions,  each  directly  In  point,  made 
within  the  last  10  years  ought  to  settle  the 
question ;  but  the  appellant  claims  that  they 
have  both  been  overruled  by  a  later  case  de- 
cided without  an  opinion.  People  ex  rel. 
Cooper  Union  t.  Wells,  180  N.  X.  537,  72  N. 
B.  1147.  When  a  decision  Is  made  upon  full 
consideration,  and  Judgment  Is  rendered  upon 
well-defined  grounds,  it  cannot  be  regarded 
as  overruled  by  a  subsequent  case  in  which 
no  opinion  was  written  and  no  ground  of 
action  stated.  We  do  not  overrule  imiwrtant 
authorities  sub  sllentlo,  and  It  was  not  our 
intention  to  overrule  either  of  the  cases  nam- 
ed. No  sncb  suggestion  was  made  at  our 
consultation  table,  and  no  such  result  fol- 
lows from  the  Cooper  Union  Case,  as  It  la 
clearly  distinguishable.  We  are  asked  ta 
distinguish  the  Huntington  Case  from  that  of 
the  plaintiff,  because  the  statute  Incorporat- 
ing the  latter  and  conferring  the  special 
exemption  "has  some  special  fitness  to  the 
peculiar  condition"  of  the  Pratt  Institute. 
This  Is  Impossible  upon  any  logical  ground, 
for  the  argument  founded  on  special  fitness 
applies  with  no  more  force  to  the  plalntifl 
than  It  did  to  the  Boosevelt  Hospital  or  the 
Children's  Aid  Society. 

It  is  argued  that  the  tax  law,  If  bo  con- 
strued as  to  Impliedly  repel  the  exemption 
clause  In  the  plaintiff's  charter,  violates  the 
federal  Constitution  by  impairing  the  obli- 
gation of  a  contract  This  argument  is  an- 
swered by  that  clause  of  the  Constitution  of 
1846,  and  continued  In  our  present  Constltn- 


tlon,  which  provides  that  "all  general  laws 
and  special  acts  passed"  for  the  creation  of 
corporations  "may  be  altered  from  time  to 
time  or  repealed."  Const  1849,  art  8,  {  1; 
Const  1895,  art  8,  S  !•  The  Revised  Statutes 
also  provided  that  "the  charter  of  every 
corporation,  that  shall  hereafter  be  granted 
by  the  Legislature,  shall  be  subject  to  altera- 
tion, suspension  and  repeal,  In  the  discretion 
of  the  Leglslatura"  1  Rev.  St  p.  600,  pt 
1,  c.  18,  tit  3,  {  &  Thus,  before  the  plalntifl 
received  its  charter  from  the  Legislature,  the 
right  to  alter  or  repeal  it  had  been  expressly 
reserved  by  that  body  and  irrevocably  re- 
served by  the  Constitution.  The  reservation 
became  a  part  of  the  charter  of  every  cor- 
poration subsequently  organized,  whether 
nnder  a  general  act  or  by  special  statute. 
An  argument  like  that  now  advanced  by  the 
appellant  In  this  case  was  made  by  the  ap- 
pellant in  a  case  recently  before  the  Supreme 
Court  of  the  United  States,  and  this  is  the 
answer  that  It  received:  "When  the  propo- 
sition relied  upon  Is  plainly  stated  and  Its 
import  clearly  apprehended,  no  reasoning  Is 
required  to  demonstrate  its  unsoundness.  In 
effect  it  is  that  the  contract  was  not  subject 
to  repeal,  although  the  contract  Itself  in 
express  terms  declares  that  It  should  be  ao 
subject  at  the  will  of  the. legislative  antbori- 
ty.  The  elementary  rule  Is  that  If,  at  the 
time  a  corporation  Is  chartered  and  given 
either  a  commutation  or  exemption  from 
taxation,  there  exists  a  general  statute  re- 
serving the  legislative  power  to  repeal,  alter, 
or  amend,  the  exemption  or  commutation 
from  taxation  may  be  revoked  without  Im- 
pairing the  obligations  of  a  contract,  because 
the  reserved  power  deprives  the  contract  of 
Its  irrevocable  character  and  submits  it  to 
legislative  control.  The  foundation  of  this 
rule  U  that  a  general  statute  reserving  the 
power  to  repeal,  alter,  or  amend  Is  by  im- 
plication read  Into  a  subsequent  charter  and 
prevents  It  from  becoming  Irrevocable."  Cltlr 
zens'  Savings  Bank  v.  Owensboro,  173  U.  B. 
636,  644,  10  Sup.  Ct  571,  43  L.  Ed.  84a 

The  order  appealed  from  should  be  af* 
firmed,  with  costs. 

BARTLBTT  and  WERNER,  JX,  concmr. 
CULLEN,  C.  J.,  concurs  In  the  opinion  of 
VANN,  3.,  on  the  constitutional  question, 
and  concurs  In  result  on  the  ground  that  the 
decision  In  Matter  of  Huntington,  168  N.  T. 
399,  61  N.  B.  643,  Is  oontrolUng.  ORAT  and 
HAIGHT,  JJ.,  dissent    O'BRIEN,  J.,  absent 

Order  affirmed. 
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(Coort  of  Appeals  of  New  York.    Not.  21, 
J905.) 

1.  MOBTGAOE   —   Dkfaolt   in   Iktebest   — 
Option  to  Decxare  Debt  Dite— Election. 

A  mortgage  provided  tbat  the  principal 
and  Interest  etiould  become  due  at  the  option 
of  the  mortgagee  on  default  in  the  payment  of 
Interest,  and  gave  the  mortgagor  the  right 
after  a  specified  date  to  pay  tha  principal  be- 
fore maturity  on  payment  ot  a  bonus  of  $1,000. 
Held,  that  the  bringing  of  foreclosure  on  de- 
fault in  the  payment  of  interest  before  the  time 
when  the  mortgagor  could  pay  the  principal 
constituted  an  irrevocable  election  to  treat  the 
mortg^age  as  due. 

2.  PATSIENT— iMVOLtTNTAST— RECOVEST. 

Where  a  mortgage  provided  that  on  default 
of  Interest  the  mortgagee  could  treat  principal 
and  interest  aa  due,  and  on  such  default  he 
brings  suit  for  foreclosure,  it  constitutes  an 
election  to  treat  the  mortgage  as  due ;  and  when 
the  mortgagor  tenders  the  amount  of  the  mort- 
gage and  interest,  and  the  mortgagee  then 
states  that  the  foreclosure  suit  has  been  dis- 
continued aud  insiiits  on  the  payment  of  $1,000, 
which  tlie  mortgage  provides  for  in  case  the 
mortgagor  elects  to  pay  the  amount  of  the 
mortgage  before  it  is  due,  and  the  mortgagor, 
to  procure  the  discharge  of  the  mortgage,  pays 
such  bonus,  the  payment  is  involuntary,  and 
may  be  recovered  in  an  action  for  that  purpose. 
CuUen,  G.  J.,  and  Gray,  J.,  dissenting. 

Appeal  from  Supretne  Court,  Appellate 
Division,  First  Department. 

Action  by  James  Kilpatrlck  against  the 
Gcrmania  Life  Insurance  Company.  From 
tlie  Judgment  of  tbe  Appellate  Division  (S8 
N.  y.  Supp.  U2S,  95  App.  Dlv,  287),  afHrmiag 
a  Judgment  for  defendant  on  dismissal  of 
the  complaint,  plaintiff  appeals,    Eevereed. 

This  action  Is  brought  to  recover  the  sum 
of  11,000  alleged  to  have  been  wrongfully 
exacted  from  the  plaintifT  by  the  defendant 
as  a  bonus  on  the  payment  of  a  mortgage; 
this  sum  being  In  excess  of  tbe  principal  and 
Interest  called  for  by  the  plaintiff's  bond. 
On  August  28,  1899,  the  plaintiff  executed 
and  delivered  to  the  defendant  bis  bond  for 
$80,000,  wltb  a  mortgage  to  secure  the  pay- 
ment of  the  same,  covering  premises  In  the 
borough  of  Manbattan,  In  the  city  of  New 
York,  at  6  per  centum  per  annum  until  the 
buildings  on  the  mortgaged  premises  sbould 
be  fully  completed,  and  with  Interest  there- 
after at  5  per  centum  per  annum,  payable 
semiannually  on  February  and  August  let, 
with  the  privilege  to  the  plalnttlT  of  paying 
the  principal  sum  secured  by  the  bond  and 
mortgage,  with  accrued  Interest  thereon,  at 
any  time  after  August  28,  1000,  and  prior  to 
August  1,  1901,  upon  the  payment.  In  addi- 
tion to  the  principal  sum  and  Interest,  of  the 
further  sum  of  $l,noO.  The  mortgage  con- 
tained a  covenant  that  upon  default  in  the 
payment  of  interest,  or  any  jjart  thereof,  on 
any  day  whereon  the  same  %ra9  payable  by 
the  terms  of  the  bond  and  mortgage,  the 
principal  sum,  with  all  arrears  of  Interest 
should,  at  the  option  of  Ihe  defendant,  be* 
come  and  be  due  and  payable  immediately. 


and  payable  August  1,  1800.  The  defendant 
thereupon  commenced  an  action  fo  foreclose 
the  mortgage,  claiming  the  whole  amount 
of  principal  to  be  due  by  reason  of  the  de- 
fault In  payment  of  Interest.  The  summotia 
and  complaint  were  filed  In  the  office  of  tbo 
clerk  of  the  county  of  New  Tort  August  T, 
IBOO,  and  the  defendant  was  served  with  tha 
summons  and  complaint  about  Augttst  10, 
1900.  On  August  -22,  1900,  an  order  waa 
entered  by  the  defendant,  ei  parte,  discon- 
tinuing the  action  and  caneellug  the  II* 
pendens,  without  costs.  The  plaintiff  be- 
came aware  of  this  discontinuance  two  or 
three  days  before  the  28th  of  August,  1900. 
On  August  28,  1000,  the  plaintiff  paid  to  the 
defendant  the  principal  snm  of  $80,000  secuj^ 
ed  by  the  bond  and  mortgage,  together  with 
Interest,  and  also  $1,000  bonns.  This  action 
was  brought  to  recover  the  $1,000  botina  bo 
paid  by  the  plaintiff  to  the  defendant  on  the 
ground  that  such  payment  was  Involuntary, 
and  that  the  plaintiff  was  wholly  under  dn- 
resp.  and  strennously  objected  to  the  payment 
thereof,  alleging  that  the  same  was  wholly 
unwarranted  both  In  law  and  equity.  The 
plaintiff  embodied  In  his  complaint  a  second 
cause  of  action  for  money  had  and  received 
by  defendant  to  Its  use,  and  that  no  part 
thereof  had  been  paid.  The  action  waa  tried 
at  a  Jury  term,  and  the  complaint  dismissed 
at  the  close  of  the  plalntifTs  case,  Th» 
Judgment  entered  upon  this  decision  waa 
affirmed  with  a  divided  court;  Presiding 
Justice  Van  Bnmt  and  Justice  Hat<di  dis- 
senting. 

E.  R.  Root  and  Addlgon  Allen,  for  appel- 
lant.   J,  Brewster  Boe,  for  respondent 

BARTLETT,  J.  (after  stating  the  fatrts). 
A  very  narrow  question  Is  presented  on  this 
appeal.  We  have  a  mortgage  given  on  tb* 
28th  of  August,  1899,  payable  Angust  1,  1901. 
The  Interest  was  payable  semiannually  on 
Febniary  and  August  Ist  The  privilege  was 
accorded  the  plaintiff  of  paying  the  principal 
sum  and  Interest  at  any  time  after  Augnst  28. 
1900,  and  prior  to  August  1,  1901,  upon  the 
payment,  In  addition  to  the  principal  sujd  and 
interest,  of  the  further  sum  of  $1,000.  The 
mortgage  contained  the  usual  covenant  that 
upon  default  In  the  payment  of  Interest  the 
principal  sum,  with  all  arrears  of  Interest. 
should,  at  the  option  of  the  defendant,  become 
due  and  payable  Immediately.  The  plalotur 
defaulted  In  the  payment  of  hla  Interest  due 
August  1,  1900.  The  plaintiff,  represented,  by 
his  nephew,  called  upon  the  counsel  for  the 
defendant  prior  to  the  time  he  was  served 
with  the  summons  and  complaint  and  sought 
to  make  some  arrangement  as  to  the  payment 
of  the  interest,  but  was  informed  that  counsel 
had  been  Instructed  to  foreclose.  A  day  or 
two  later  the  plaintiff  was  served  with  the 
summons  and  complaint  tn  the  foreclosure  me- 
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tl<Mi.  Some  time  taler  tiie  plaintiff's  nepbew 
again  called  on  connael  for  the  defendant  to 
notify  him  that  t)>ey  would  be  ready  to  pay 
the  amount  of  the  bond  and  mortgage,  wltli 
Interest,  wltUn  the  next  day  or  two,  and  In- 
formed blm  that  they  had  arranged  for  a  new 
loan  of  $85,000  on  the  same  premises  covered 
by  the  defendant's  mortgage.  The  defend- 
ant's counsel  then  informed  the  plaintiff's- 
n^bew  and  representatlre  that  he  was  very 
sorry,  but  his  clioit  had  withdrawn  Its  fore- 
dosore  snlt  and  proposed  to  sue  for  the  Inter- 
est only,  and  that  they  would  not  receive  pay- 
ment of  the  principal  sum  due  under  the  bond 
and  mortgage  unless  plaintiff  paid  the  addi- 
tional sum  of  $1,000.  This  was  some  three  or 
four  days  before  the  28tb  of  August,  1900, 
when  the  parties  met,  and  plaintiff  paid  the 
principal.  Interest,  and  $1,000  bonus,  protest- 
ing at  the  same  time  that  the  latter  was  an 
illegal  exaction  and  was  money  not  due  the 
defendant 

The  sole  question  presented  it  whether  the 
payment  of  this  bonus,  of  $1,000  was,  under 
the  circumstances,  voluntary  or  exacted  when 
the  plaintiff  was  under  duress.  <  It  will  be  ob< 
served  that  at  the  tfane  when  the  defendant 
saw  fit'  to  avail  itself  of  the  covenant  con- 
tained in  the  mortgage  providing  that  default 
in 'payment  of  Interest  should,  at  its  opti<Hi« 
make  the  principal  sum  and  Interest  due  and 
payable  Immediately,  the  time  had  not  yet 
atrivcd  when  the  plaintiff  was  permitted  to 
exercise  his  option  to  pay  the  principal  sum, 
interest,  and  said  bonus  at  any  time  after 
Angust  28,  1900,  and  prior  to  August  1,  1901. 
At  this  time,  on  August  1, 1900;  it  was  for  the 
defendant  to  deelde  whether  it  would  elect  to 
treat  the  mortgage  debt  as  due.  It  so  elect- 
ed, and  iBStitnted  an  action  of  foreclosure. 
From  the  moment  of  this  election  tiie  niort* 
gage  debt  became  doe,  and  the  plaintiff  ^as 
practically  warned  that  be  must  take  meas- 
ures to  protect  himself.  It  Is  undisputed  ttiat 
before  the  dlscontinuanee  of  the '  foreclosure 
action  tlte  plaintiff  had  changed  fais  position, 
had  obHgtited  himself  ta  make  a  new  loan  on 
the  mortgaged  prestises,  and  necessarily  had 
contracted  financial  obligations  in  that  con-- 
nection.  After  these  negotiations  for  the  new 
loan  bad  proceeded  to  a  point  when  the  plain- 
tiff was  advised  as  to  the  time  when  he  might 
ecpect  the  money  thereon,  he  notified  the  de- 
fendant that  on  a  day  certain  he  would  pay 
the  mortgage  and  interest  Thereupon  the 
defendant's  counsel  stated  to  the  plaintiff  that 
the  foreclosure  action  had  been  discontinued 
and  that  an  actimi  would  be  begun  to  recover 
the  Interest  only,  and  that  the  plaintiff  would 
not  be  permitted  to  discharge  the  mortgage 
debt  and  Interest  unless  be  also  paid  the 
bonus. 

The  defendant  having  placed  tiie  plaintiff 
In  this  position,  it  had  no  power,  by  discon- 
tinuing tbe  foreclosure  action,  to  restore  the 
status  of  tbe  parties  as  existing  on  August  1, 
1900,  when  plaintiff  made  default  In  the  pay- 
ment of  Intnest    The  eIecU<»  made  by  de- 


fendant at  that  time  to  treat  tbe  mortgage 
debt  as  due  became  final  and  Irrevocable  after 
plaintiff's  ohange  of  position  and  assumption 
of  legal  obligations,  the  direct  result  of  that 
election.  Thenceforward  the  right  to  exact 
the  bonus,  so  called,  of  $1,000  .d^jxurted  from 
tbe  defendant,  because  It  bad  voluntarily 
waived  it  by  bringing  suit  to  foreclose  tbe 
mortgage  and  expressly  alleging  its  election 
in  the  complaint  It  could  not  again  elect  by 
withdrawing  Its  previons  election.  It  could 
not  say,  "I  waive  my  waiver."  The  election, 
once  made,  was  final,  and  not  subject  to 
change  at  the  option  of  tbe  defendant  Notr 
withstanding  this,  the  diefendant  Insisted  upon 
tbe  payment  of  the  bonus  before  it  would 
satisfy  tbe  mortgage,  and  in  addition  tlpreat- 
ened  to  sue  for  the  interest  Having  no  right 
to  the  bonus,  it  still  insisted  on  tbe  payment 
thereof  before  it  would  do  its  legal  duty. 
The  plaintiff,  in  view  of  the  way  business  1* 
done  in  giving  a  new  mortgage  to  pay  off  tba- 
old  one,  could  not  wait  to  make  a  tender  and 
take  legal  action,  and  be  was  not  oUiged  to. 
He  could  submit  to  tbe  exaddon,  and  pay  thp' 
bonus,  and  sue  to  recover  it  back,  because, 
such  a  payment  is  not  voluntary.  In  effect 
the  defendant  held  plaintiff's  property  in  its 
grasp  through  its  lien  thereon  and  would  not 
surrender  it  until  the  oalawful  exaction  wa« 
complied  with.  The  payment  was  made  to 
free  tbe  property  from  tbe  duress  as  mucb  as 
If  It  bad  been  a  chattel  and  tbe  defendant  had 
it  in  his  possession  under  a  pledge,  refusing 
to  part  with,  it  unless  tbe  bonus  was  paid.. 
Under  these  drcumstanees  the  compulsion 
was  Illegal,  unjust,  and  'oppressive,  and  tba 
plaintiff,  having  submitted  under  protest,  had. 
the  right  to  recover  according  to  the  author- 
ities. The  refusal  of  the  defendant  to  accept 
the  mortgage  debt  and.. Interest  unless  the 
bonus  was  paid,  placed  tbe  plaintiff  in  a 
position  where'  he'  was  compelled  to  submit  to 
tbe  exaction  in  order  to  receive  a  satisfaction- 
of  the  defendant's  mortgage  and  secure  tbe 
money  on  the  new  loan  which  would  protect 
him  in  the  emergency. 

The  distinction  between  a  voluntary  and  ixt- 
voluntary  payment  Is  very  clearly  pointed 
out  in  many  cases.  In  Trlpler  v.  Slayor,  eta, 
of  N.  y.,  125  N.  Y.  617,  625,  28  N.  E.  721, 
Judge  Peckham  states:  "The  very  word  used 
to  describe  an  in-voluntary  pajnment  Imports  a 
payment  made  against  tbe  will  of  the  person 
who  pays.  It  Implies  that  there  is  some  fact 
or  circumstance  which  overcomes  the  will 
and  Imposes  a  necessity  of  payment  In  order 
to  escape  further  ilia"  In  Scholey  v.  Mum- 
ford,  60  N.  T.  498,  Judge  Bapallo  remarks 
(page  SOI):  "To  constitute  a  voluntary  pay- 
ment the  party  paying  must  have  bad  the  free- 
dom of  exerdsing  bis  wilL  When  he  acts  un- 
der any  species  of  compulsion  the  payment  Is 
not  voluntary."  In  Bates  y.  New  York  Insi 
Oo.,  3  Johns.  N.  Y.  Oas.  238,  Justice  Thompson 
states  (page  238):  "Tbe  equitable  extensloD 
of  this  kind  of  action  [money  had  and  receiv- 
ed] baa  of  late  been  ao  Uberal  that  it  wlU  II* 
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oKiuruon,  imposiuon,  oppression,  or  taKing  an 
undue  advantage  of  his  situation.  In  the 
present  case  there  was  at  least  an  undue  ad- 
vantage taken  of  the  plaintiff's  situation. 
♦  •  •  The  money  being  Inequitably  de- 
manded of  him,  he  must  be  presumed  to  have 
paid  It,  relying  on  his  legal  remedy  to  recover 
It  back."  In  Buckley  v.  Mayor,  etc.,  of  N.  Y, 
30  App.  Dlv.  .463,  465,  52  N.  Y.  Supp.  462,  454, 
Justice  Barrett  states:  "There  Is  no  Ironclad 
rule  which  confines  an  Involuntary  payment 
to  cases  of  duress  of  person  or  restraint  of 
goods.  Money  compnlsorlly  paid  to  prevent 
an  Injury  to  one's  property  rights  comes  with- 
in the  same  principle.  Carew  v.  Rutherford, 
106  Mass.  1,  8  Am.  Rep.  287."  This  case  was 
affirmed  wlthoot  opinion  in  159  X  Y.  558, 
54  N.  E.  1089.  In  Radlcb  t.  Hutcblns,  96 
n.  S.  210,  218,  24  L.  Ed.  409,  Mr.  Justice 
Field  states:  "To  constitute  the  coercion  or 
duress  which  will  be  regarded  as  sufficient 
to  make  a  payment  involuntary,  •  •  • 
there  m4i8t  be  some  actual  or  threatened  ex- 
ercise of  power  possessed,  or  believed  to  be 
possessed,  by  the  party  exacting  or  receiv- 
ing the  payment  over  the  person  or  property 
of  another,  for  which  the  latter  has  no  other 
means  of  immediate  relief  than  by  making 
the  payment"  In  Adams  v.  Irving  National 
Bank,  116  N.  Y.  606,  610,  23  N.  E.  7,  8,  6 
L.  B.  A.  491,  16  Am.  St  Rep.  447,  Judge 
Brown,  referring  to  the  old  common-law  rule 
applicable  to  this  subject,  states:  *^hi8  was 
the  strict  common-law  rule  applied  in  cases 
where  the  duress  was  against  the  person  seek- 
ing to  be  relieved  from  his  contract  But  in 
practice  the  narrowness  of  this  doctrine  was 
much  mitigated,  and  money  Ipald  under  prac- 
tical compulsion  was  In  many  cases  allowed 
to  be  recovered  back,  as,  for  example,  pay- 
ment made  to  obtain  goods  wrongfully  de- 
tained; excessive  fees  when  taken  under 
color  of  office;  excessive  charges  collected  for 
performance  of  a  duty,  etc.  In  all  such  cases 
there  was  a  moral  coercion  which  destroyed 
the  contract"  See,  also,  Briggs  v.  Boyd,  56 
N.  Y.  280;  Stenton  v.  Jerome,  54  N.  Y.  480; 
Baldwin  v.  Liverpool  &  O.  W.  Steamship  Oo., 
74  N.  Y.  125,  80  Am.  Rep.  277. 

We  are  of  opinion  that  the  plaintUI  was 
under  duress  when  making  the  payment  of 
the  bonus  of  $1,000  and  Is  entitled  to  recover 
Judgment  for  that  sum  with  Interest 

The  judgments  and  orders  of  the  Appellate 
IHvlslon  and  Trial  Term  should  be  reversed, 
and  a  new  trial  ordered,  with  costs  to  the 
appellant  in  all  the  courts  to  abide  the  event 

GRAY,, J.  (dissenting).  The  plaintiff  se^s 
to  recover  back  from  the  defendant  a  sum  of 
money  which,  as  be  claims,  was  wrongfully 
exacted  from  him  by  the  defendant  upon  his 
payment  of  the  principal  of  a  bond  given  to 
secure  a  loan  of  mon^  to  him.  His  right 
to  it  must  depend  upon  whether  the  money 
tsaii  xt»\A  onder  nomonlsion:  for  If  the  nar- 
Bteni  was  Toinntary,  wita  no  auress  ol  the 


was  neither  misrepresentation  nor  mistake; 
for  the  payment  was  pursuant  to  an  agree- 
ment, and  I  am  unable  to  perceive  in  tlie  cir- 
cumstances disclosed  any  ground  for  the  re- 
covery. The  plaintiff  had  borrowed  $80,000 
from  the  defendant  and  had  given  his  bond. 
secured  by  mortgage  of  real  estate  In  New 
York,  for  the  repayment  The  loan  was  to  be 
paid  In  two  years.  If  default  was  made  in 
the  payment  of  Interest  the  principal  sum 
became  due  Immediately.  Each  instriiment 
contained  the  following  clause:  "That  the 
said  James  Kllpatrlck  shall  have  the  privi- 
lege of  paying  said  principal  sum  of  $80,000^ 
with  accrued  Interest  thereon,  at  any  time 
after  August  28,  1900,  and  prior  to  Angnst  1, 
1901  [the  due  date  of  the  bond],  upon  pay- 
ment to  said  company,  In  addition  to  said 
principal  sum  and  interest  of  the  further  sum 
of  $1,000."  Presumably,  the  $1,000  represent- 
ed an  Indemnity  to  the  company  for  tbe 
'shifting  of  so  large  a  loan  and  tbe  temporary 
loss  of  the  Investment  Tbe  plaintiff  failed 
to  pay  his  Interest  on  Aognst  1,  1900,  and 
within  a  few  days  the  defendant  commenced 
a  suit  in  foreclosure  of  the  mortgage:  but  a 
few  days  later,  and  before  any  appearance  or 
answer,  voluntarily  discontinued  it  without 
costs.  After  the  commencement  of  the  fore- 
closnre  action,  the  plaintiff  claims  to  hav« 
arranged  to  obtain  tbe  loan  of  $85,000  npon 
the  mortgaged  property;  but  the  time  or 
terms  of  the  arrangement  do  not  appear,  nor 
does  It  appear  that  the  defendant  knew  any- 
thing of  the  arrangement  at  the  time  when 
It  -  discontinued  the  foreclosure  suit  What 
does  appear  is  that  a  nephew  of  the  plaintiff, 
after  the  foreclosure  suit  was  begun,  spoke 
to  the  defendant's  attorney  and  requested  a 
little  more  time  than  tbe  20  days  to  ttnawa, 
as  he  thought  that  th^  would  be  able  to  obtain 
another  loan.  At  a  later  Int^vlew  the  de- 
fendant's attorney  informed  him  that  the 
foreclosnre  action  had  been  dlsoontlnned,  and 
that  his  client  would  sue  for  the  Interest  due, 
and  would  not  take  payment  of  the  principal 
without  the  additional  payment  of  the  $1,000 
stipulated  for.  Thereafter,  on  August  28, 
1000,  the  plaintiff  paid  the  amount  of  the 
principal  of  his  bond,  with  the  addlttonal 
$1,000. 

It  seems  to  me  clear  that  the  payment 
was,  In  law,  voluntarily  made.  The  defend- 
ant abandoned  Its  foreclosure  suit  and  decid- 
ed to  allow  the  loan  to  remain.  The  plain- 
tiff could  then  have  paid  the  interest;  but 
he  preferred  to  pay  off  the  existing  loan 
and  to  borrow  a  larger  sum  upon  the  prop- 
erty. This  he  had  the  right  to  do;  but  he 
could  only  exercise  it  by  complying  with 
the  stipulation  of  bis  bond,  in  paying  the 
$1,000  for  the  privilege.  If  It  should  be  con- 
sidered that  the  defendant  by  its  commence- 
ment of  tbe  foreclosure  action,  had  forfeited 
or  compromised  its  rights,  then  the  plaintiff 
should  havo  made  a  tender  of  the  moneys 
due  upon  his  bond,  In  wnicn  event,  upon  the 
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defendant's  refnsal  to  accept  them,  be  conld 
bare  appealed  to'  tbe  courts  to  compel  tbe 
discharge  of  the  mortgage.  See  Kortrlgbt 
▼.  Cady,  21  N.  X.  343,  347.  78  Am.  Dec.  145. 
The  two  courses  were  open  to  him,  to  con- 
tinue the  existing  loan  or  to  pay  It  off,  and 
be  chose  the  latter,  which  was  to  his  con- 
venience and  advantage,  as  enabling  blm 
to  borrow  a  larger  amount.  If  tbe  bargain 
shall  be  said  to  have  been  a  hard  one,  tbe 
agreement  was  willingly  entered  Into,  and 
I  do  not  think  It  should  be  avoided  upon 
the  vague  theory  of  some  coercion  in  fact. 
It  cannot,  as  I  think,  well  be  held  that  there 
was  any  duress,  which  coerced  the  plaintiff 
to  make  payment  There  was  no  obligation 
npon  him,  at  the  time,  to  pay  the  principal, 
though  there  was  an  advantage,  which  he 
wished  to  seize  upon,  in  his  ability  to  bor- 
row more  upon  his  property.  If  the  defend- 
ant had  placed  itself  In  a  position  where 
It  was  bound  to  take  the  principal  sum,  it 
had  withdrawn  from  that  position,  and  the 
plaintiff,  as  I  have  pointed  out,  made  no 
tender  in  discharge  of  his  indebtedness,  up- 
on which  to  predicate  a  right  to  have  the 
satisfaction  thereof  decreed  in  equity.  The 
utmost  be  can  urge  is  that  tbe  defendant 
compelled  him  to  abide  by  the  strict  terms 
of  his  agreement  That  was  not  illegal, 
and  no  circumstances  are  shown  which 
warrant  the  court  In  granting  relief,  wheth- 
er npon  the  ground  of  fraud,  or  of  duress 
of  the  person  or  of  goods,  or  to  prevent  in- 
jury to  property  rights. 

For  these  reasons,  and  for  those  stated  by 
Mr.  Justice  Patterson  in  the  Appellate  Di- 
vision, I  advise  the  affirmance  of  tbe 
judgment 

HAIOHT,  VANN,  and  WBRNBB.  JJ., 
concur  with  BARTLETT,  J.  CUIiLBN,  0. 
J.,  concors  with  OBAY,  J.  O'BBIBN,  J„ 
absent 

Judgment  reversed,  ete. 
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AMBEICAN  ICE  CO.,  Appellant  v.  CATS- 
KILL  CEMENT  CO.,  Respondent  (Court 
of  Appeals  of  New  York.  Oct  17,  1905.)  Ap- 
peal by  permission  from  an  order  of  the  Appel- 
late Division  of  tbe  Supreme  Oourt  in  the  Third 
Judicial  Department  (u9  App.  Div.  81,  90  N.  Y. 
Snpp.  801),  ent«ed  November  29,  1904,  which 
reversed  an  order  of  Special  Term  continuing 
pendente  lite  an  injunction  theretofore  granted  re- 
Btraining  the  defendant  from  so  operating  a  ce- 
ment mul  as  to  cause  ashes,  cinders,  and  dust  to 
fall  upon  the  ice  fields  and  premises  of  the  plain- 
tiff. Tbe  following  questions  were  certified : 
"First  Before  the  enactment  of  chapter  749, 
Laws  of  1904,  had  the  defendant  the  right  to 
carry  on  a  lawful  manufactnrin{{  business  lipon 
lands  bordering  on  the  Hudson  nver,  if  in  so  do- 


ing, smok^  cinders,  dust,  or  soot  was  discharged 
from  its  mill  into  the  air  and  carried  by  the  winds 
over  and  npon  ice  formed  in  said  rlvor,  to  the 
injury  of  such  ice,  provided  the  defendant's  mill 
was  properly  constructed  and  operated  with  due 
care'  Second.  Before  the  enactment  of  chap- 
ter 749.  Laws  of  1904,  had  the  plaintiff  the 
right  to  restrain  and  prevent  the  defendant  from 
operating  its  said  mill  for  the  reason  that  in 
go  doing  smoke,  cinders,  dust  or  soot  was  dis- 
charged from  said  mill  into  the  air  and  carried 
by  the  winds  over  and  upon  ice  formed  in  the 
Hudson  river,  to  the  Injury  of  such  ice,  although 
the  defendant's  mill  was  properly  constructed 
and  operated  with  due  care  in  carrying  on 
a  lawful  manufacturing  business?  Third.  Is 
chapter  749  of  the  Laws  of  1904  of  this  state 
constitutional?"  A.  T.  Clearwater,  for  appel- 
lant Frank  H.  Osbom  and  John  J.  Llnson,  for 
respondent. 

PER  CURIAM.  Appeal  dismissed,  with 
costs,  upon  the  ground  that  none  of  the  ques- 
tions certified  to  this  court  was  passed  npon  by 
the  Appellate  Division  and  the  order  Is  silent 
as  to  the  ground  of  reversal. 

CULLEN,  C.  J.,  and  GRAY.  BARTLETT, 
HAIOHT,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN.  J.,  absent 


In  re  BOSSARD'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Oct.  24,  1905.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  First  Judicial  Depart- 
ment (105  App.  Dlv.  640,  94  N.  Y.  Supp. 
1140),  entered  June  9,  1905,  which  affirmed  an 
order  of  the  New  York  conn^  Surrogate's  Court 
directing  the  executors  herein  to  pay  to  the  re- 
spondent a  certain  sum  of  money  on  account 
of  his  interest  in  the  estate  of  August  Bossard, 
deceased.  Francis  J.  Knerzi,  for  appellants. 
Joseph  A.  Arnold  and  Leon  Lauteratein,  for 
respondent 

PER  CURIAM.    Order  afBrmed,  with  costs. 

CULLEN,  C.  J„  and  GRAY,  BARTLETT, 
HAIOHT,  VANN,  and  WERNER.  JJ.,  con- 
cur.   O'BRIEN,  J.,  absent 


BRADY,  Respondent  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  8,  1905.)  AppMl 
from  a  judgment  entered  July  7,  1904,  npon  an 
order  of  the  Appellate  Division  of  the  Supreme 
Oourt  in  the  Second  Judicial  Department  (96 
App.  Dlv.  632,  88  N.  Y.  Supp.  10^),  which  re- 
versed a  Judgment  in  favor  of  defen<&nt  enter- 
ed upon  an  order  of  the  court  at  a  Trial  Term 
setting  aside  a  verdict  in  favor  of  plaintiff  and 
directmg  a  dismissal  of  the  complaint  and  di- 
rected Judgment  in  favor  of  plafntifl  npon  the 
verdict  I.  R.  Oeland  and  Oeorge  D.  Yeomans, 
for  appellant  Thomas  F.  Magner,  for  respond- 
ent   

PER  (3URIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT.  HAIOHT,  VANN,  and  WBR- 
MER,  JJ.,  concur. 


BBISTOW,  Respondent  v.  NATIONAIi 
WALL  PAPER  CO.,  Appellant  (Court  of 
Appeals  of  New  York.  Oct  24,  1905.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (95  Apo.  Div.  194,  88  N.  Y.  Supp.  704), 
entered  June  10,  1904,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismiss- 
al of  the  complaint  by  the  court  at  a  Trial 
Term  and  granting  a  new  trial.  Louis  Marshall, 
for  appellant.  James  C.  Cropsey,  F.  W.  Oatltai, 
and  Charles  H.  Kelby,  for  respondent 
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PBB  CtntlAM.  Order  affirmed,  and  Jndg- 
Qient  absolute  ordered  for  plaintiff  on  the  stip- 
ulation, with  costs. 

CULLEN,  O.  J.,  and  GRAY,  BARTLETT, 
HAI6HT,  VANNi  and  WEONER,  33^  con- 
cur.   O'BBIEK  J.,  absent. 


BROWNING,  Respondent,  ▼.  BTILWELL, 
Appellant.  (Court  of  Appeals  of  New  Tork. 
Oct  3,  1905.)  Appeal  from  a  Judgment  of 
the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (93  App.  Div. 
613,  87  N.  Y.  Supp.  1129),  entered  Julj;  11, 
1904,  affirming  a  judgment  in  favor  of  plaintiff 
entered  upon  a  verdict  directed  by  the  court 
and  an  order  denying  a  motion  for  a  new  trial. 
William  Warburton  Scrugham,  for  appellant 
Clarence  E2.  Thornall,  for  respondent. 

PER  CURIABl  Judgment  affirmed,  with 
costs. 

CULIiEN,  O.  J.,  and  GRAY.  O'BRIEN, 
BAKTLETT.  HAIQHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


In  r«  BUNTING'S  ESTATE.  (Court  of 
Appeals  of  New  York.  Oct.  17,  1905.)  Ap- 
peal f^om  an  order  of  the  Appellate  Division  of 
the  Supreme  Court  in  thp.  Firrt  Judicial  De- 
partment (98  App.  t>iv.  628,  90  N.  Y.  Supp. 
lOOO),  made  November  H,  1904  which  affirmed  a 
decree  of  the  New  York  county  Surrogate's  Court 
finally  settling  the  accounts  of  Elizabeth  M. 
Bunting,  as  executrix  of  Ella  F.  Bunting.,  de- 
ceased, and  dismissing  the  objections  thereto.' 
Eidward  L.  Blackman  and  Alfred  B.  Cruikshank, 
for  appellant.  Herbert  Parsons,  for  respond- 
ent. 

PER  CURIAM.  Appeal  dismissed,  without 
costs. 

CULLEN,  O.  J.,  and  BARTLETT,  HAIGHT, 
VANN,  and  WERNER,  J  J.,  concur.  GRAY 
and  O'BRIEN,  JJ..  absent. 


CHURCH  et  al..  Respondents,  v.  RANDALL, 
Appellant.  (Ourt  of  Appeals  of  New  York. 
Oct.  10,  1906.)  Motion  to  dismiss  an  appeal 
front  a  Judgment  of  the  Appellate  Division  of 
tbe  Supreme  Court  in  the  Third 'Judicial  D»- 

Jartment  (106  App.  Div.  636,  93  N.  Y.  Supp. 
123),  entered  May  17,  1905,  which  affirmed  a 
jndgment  of  the  Sclienectady  (bounty  Court  in 
faror  of  plaintiff  Kitered  upon  a  verdict  The 
motion  was  made  upon  the  ground  tiiat  the 
Oourt  of  Appeals  iiad  no  jurisdiction  to  enter- 
taJn  the  appeal ;  pemjission  to  take  the  same 
not  Iiaving  been  granted.  W.  W.  Wemple,  fw. 
the  motion. 

PER  CURIAM.  Motion  granted,  and  aDpeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


CITY  OF  NEW  YORK,' Respondent,  v.  MET- 
ROPOLITAN ST.  RY.  CO.,  Appellant.  (Court 
of  Appeals  of  New  York.  Oct.  3,  1905.)  Ap- 
peal from  a  judgtnent  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 

Sartment  (90  App.  Div.  66,  85  N.  Y.  Supp. 
93),  entered  February  10,  1904,  affirming  a 
judgment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Bayard  H.  Ames,  F.  Angelo  Gaynor, 
and  Henry  A.  Robinson,  for  appellant.  John 
J.  Delany,  Corp.  Counsel  (Theodore  <3onnoly 
and  Terence ' Farley,  of  counsel),  for  respond- 
ent 

PER  CURIAM.  Jndgment  affirmed,  with 
costs. 

.  CULLEN,  a  J.,  and  O'BRIEN,  BARTLETT, 
HAIGHT.  VANN,  and  WBBNBR,  JJ.,  ooacuc. 
GRAY.  J.,  not  sitting 


CITY  OF  NEW  YORE,  Bespoadnt,  T. 
TUCKER,  AppeUant  (Court  of  Appeals  oC 
New  York.  Oct  8,  1905.)  Appeal  from  a 
jndgment  of  the  Appellate  Division  of  the  Su- 
preme (Dourt  in  the  First  Jndteial  Department 
(01  App.  Div.  214.  86  N-  T.  Supp.  509),  en- 
tered March  2,  1904,  affirming  a  judgment  in  fa- 
vor of  plaintiff  entered  upon  a  verdict  directed  by 
th<i  court  LawsanPurdy,  for  appellant  John  J. 
Delany,  Corp.  Counsel  (Theodore  Connoty  and 
George  S.  Coleman,  of  counsd),;(oc  respondent 

PER  CURIAM.  Judgment  affirmed,  witb 
costs. 

CULLEN,  a  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WEIB* 
NER,  JJ.,  concur. 


CITY  OF  ROCHBSTEHl,  AweHant,  r. 
{ROCHESTER  RY.  CO.,  Respondent  (Coort 
of  Appeals  of  New  York.  Oct  17,  1905.) 
No'  opinion.  Motion  for  reargnment  denied. 
Motion  to  amend  remittitar  granted,  so  as  tw 
strike  out  the  provision  for  a  new  trial  asid  to 
direct  the  Supreme  C^urt  to  award  final  Jnd^ 
ment  for  the  amount  claimed  in  the  complaint 
and  for  interest  and  coats,  and  motion  to  amend 
in  other  respects  denied.  See  182  N.  Y.  96^ 
74  N.  B.  953. 


CONGDON,'  Respondent,  r.  OELAWARB^ 
L.  &  W.  R.  (X>.,  Appellant  (Court  of  Appeals 
of  New  York.  Oct  3,  1905.)  Appeal  from  a 
jndgment  of  the  Appellate  Division  of  the  So* 
preme  Court  in  the  Fourth  Judicial  Depart 
ment  (93  App,  Div.  605,  87  N.  Y.,  S.upp.  1130), 
entered  May  3,  1904, '  affirming  a  judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and  an 
order  denying  a  motion  for  a  new  trial.  W.  S« 
Jenney,  for  appellant  P.  Q.  J.  De  Angelis,  for 
respondent 

FElt  CURIAM.  '  Jnd^ent  affirmed,  witk 
eobts. 

OULT.BN,  O.  J.,  and  GRAY,  O^BRIBN, 
BARTLETT,  HAIGHT,  and  WERNBR,  JJ« 
concur.    VANN,  J.,  not  voting. 


In  re  COOKSEY'S  BSTATB.  (Coort  ef 
Appeals  of  New  York.  Oct  10,  1905.)  Na 
opinion.  Motion  for  reargument  denied,  witk 
m  oostk    See  182  N.  Y.  92,  74  M.  B.  88a 


CRANB  CO.,  Respondent  ▼.  8MYTHB,  A|^ 
pellant  et  al..  (C>>urt  of  Appeals  of  New  xork. 
Oct  8,  1905.)  Appeal  from  an  order  of  tha 
Appellate  Division  of  the  Supreme  Court  in  tha 
Fourth  Judicial  Department  (94  App.  Div.  53, 
87  N.  Y.  Supp.  917),  altered  Ma;  6,  1904,  re- 
versing a  judgment  in  favor  of  defendant  entei> 
ed  upon  a  dismissal  of  the  complaint  by  tha 
court  at  Special  Term  and  granting  a  new 
trial.  I'homas  Raines,  for  appellant  (Tnrtia- 
Fitz  Simons,  for  respondent 

PER  CURIAM.  Order  affirmed^  and  jndr- 
ment  absolute  ordered  for  defendant  on  tlia- 
stipxilation,  with  costs,  on  opinion  below. 

CULLEN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLIDTT,  HAIGHT,  VANN,  and  WBIt- 
NER,  JJ.,  concur. 


DAVIDS,      Appellant      ▼.      BROOKLYN 
HEIGHTS    R.    CO,   Respondent    (Court   ot 
Appeals    of    New    York.    Oct.   10b    1906.)    Na- 
opinion.    Motion   for  reargument  denied,  with 
|1Q  oosta    Bee  182  N.  Z.  ^^^-^  74  N.  SlIuQ^ 
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DBNNIS-WICKHBS,  BanxMidBit,  T.  Vllr 
liAGB  of  SUtflBA  HBIGThTS,  Anpdtant. 
(Court  of  Ap»«ttl«  of  N«w  York.    Oct  8,  IMS.) 

Appeal  from  «  Judcmeot  of  the  Appellate'  Divl- 
■ion  of  the  Supreme  Court  in  the  Third  Judicial 
Depnrtment  (88  App.  Div.  617,  84  N.  Y.  Supp. 
1123),  entered  November  17.  1903,  affirming 
•  jadpnent  in.  faror  of  plaintiff  entered  upon  a, 
Terdict  and  an  order  denying  a  motion  for  • 
new  trial.  Oeorge  McCann,  for  appellant.  Jnd* 
■on  A.  Gibson,  for  renpondoit 

PER  CURIAM.  Jndgnwnt  affirmed,  with 
Wats,  on  opinion  in  Dennia  t.  Villaxe  of  Bllmlni 
Heights,  SS  App.  INT.  404,  70  N.  Y.  Snpp.  812. 

ORAY,  BARTLETT,  HAIGHT,  and  VANN, 
JJ..  concur.  CDLLBN,  C.  J„  and  O'BRIEN 
and  WERNER.  JJ.,  dissent. 


In  r*  DEVINE.  (Court  of  Appeal*  of  New 
York.  Oct.  24,  1805.)  Appeal  from  an  order 
of  the  Appellate  OiTision  of  the  Snpireme  Court 
In  the  First  Judicial  Depnrtment  (107  App^ 
DiT.  619,  95  N.  Y.  Supp.  1123),  entered  Jul/ ]^ 
1005,  which  modified,  and  affirmed  as  modiCed, 
an  order  of  the  Special  Term  directing  the  ap- 
pellant herein  to  pay  to  the  petitioner  certain 
moneys  collected  by  said  appellant  as  attorney 
for.  said  petitioner  and  retained  by  him. 
lAwrence  P.  Mingej  and  Bldward  Scbent^  for 
appellant    James  A.  Delehanty,  for  respondent. 

PER  CnRIAJU.    Order  affirmed,  with  costs. 

CUI-LEN,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT.  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  absent 


DINGER,  Respondent  ▼.  CITY  OP  NEW 
YORK,  Appellant.  (Court  of  Appeals  of  New 
York.  Oct  3,  1006.)  Appeal  from  a  Judnaent 
of  the  Appellate  DiTision  of  the  Supreme  Court 
in'  the  Second  Judicial  DepartniecK  (101  App. 
Dir.  202.  8ft  N.  Y.  Supp.  577.  92  N.  Y.  Supp. 
1120),  entered  Janunry  31.  1005,  affirmioy  a 
Jpdginent  in  favor  of  plaintiff  entered  noon  a 
decision  of  the  court  on  trial  at  Special  'lYirm. 
John  J.  Delany,  Corp.  CJonnsel  (James  D. 
Bell,  of  counsel),  for  appellant  (Tbarlea  Cole- 
man Miller,  for  respondent 

PER  CURIAM.  Judgment  aOnned,  with 
eosts.  ■  • 

CPTXBN,  O.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT.  HAIGlQT,  VANN,  and  wlSt- 
NER,  JJ..  concur.    .        - 


DINGER,  Respondent  t.  CITY  OF  NEW 
YORE,  Appelinnt.  Court  of  Appeals  of  New 
York.  0(A  8,  1906.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  Second  Judicial  Depnrtment  (101  App. 
Div.  202,  86  N.  Y.  Supp.  677,  92  N.  Y.  Supp. 
1120),  entered  January  31,  1905,  affirming  a 
Judgment  in  favor  of  plaintiff  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 
John  T.  Delany,  Corp.  Counsel  (James  D. 
Bell,  of  counsel),  for  appellant  Charles  Cole- 
nan  ftfillor,  far  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT.  HAIGHT,  VANN.  and  WBR- 
NER,  JJ..  concnr. 


DOWNS  ▼.  DOWNS  et  al.  ((Jourt  of  Ap- 
•eals  of  New  York.  Oct  24,  1905.)  Appeal 
from  an  order  of  the  Appellate  Division  of  tha 
Supreme  Court  ia  the  Second  Judicial  Depart- 
ment (107  App.  Div.  628,  96  N.  Y.  Supp.  1126). 
•nteiad  Angnat  81.   1905,   which   amrmed  an 


order  of  the  Suffolk  County  Coort  In  ■arplm 
money,  wooeedings.  M. .  Casowoll  Heine  and 
George  F.  Stackpole,  for  appellanta.  Blcbaid 
Ii.  Sweeiy,  for  respondent 

PER  CURIAM.    Order  afSrmed,  with  oosta. 

CULLEN,  O.  J.,  and  ORAY.  BARTIiHTT, 
HAIGHT,  VANN.  and  WERNER,  JJ,  concur. 
O'BRIEN,  J.,  abasnt 


DRAKIB,  Appallant,  ▼.  LAUBR  et  al^  B*' 
■pondents.  (Court  of  A-ppeals  of  New  Yoric 
(Jet  8,  1906.)  Appeal  from  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  th* 
Fourth  Juaeiai  Department  (93  App.  Div.  88, 
86  N.  Y.  Supp.  086).  entered  Mar&  16,  190^ 
affirming  a  judgment  In  favor  of  defendants 
entered  upon  the  report  of  a  referee.  Eugene 
Van  Voorhis,  for  appellant  John  Desmond,  for 
respondents; 

PER  Curiam,  judgment  affirmed,  with 
costs. 

CULLEN,  a  J,  and  GRAY,  O'BRIEN, 
BARTLETT,  and  ,  VANN,  J  J.,  concur. 
HAIGHT,  J,,  not  vottng.  WBRNBiR,  J.,  not 
■ittinr. 


ENOEL.  Appellant  t.  UNION  SQUARE 
BANK,  Respondent  (Court  of  Appeals  of 
New  York.  Oct  S,  1906.)  Appeal  from  a  Judg- 
ment of  the  Appeltate  Division  of  the  Supremo 
Conrt  in  the  First  Judicial  <  Departmoit  (94 
App.  Div.  244.  87  N.  t-  Supp.  1070),  entered 
May  IS.  1904,  affirming  a  judgment  in  favor  of 
defendant  entered  upon  a  dismissal  of  the  com- 
plaint by  the  conrt  at  a  Trial  Term  and  an 
order  denying  a  motion  for  a  new  trial.  David 
Steokler  and  Sol.  Levi,  for  appellant  J.  I* 
Weinberg,  for  respondent 

PER  CnjRIAM.  Judgment  affirmed,  witk 
costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concnr. 


GOETZ,  Appellant,  T.  STATE,  Respondent 
(Onrt  of  Appeals  of  New  York.  Oct  3,  1905.) 
Appeal  from  «  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Conrt  in  the  Third  Judicial 
Department  00  App.  Div.  616,  85  N.  Y.  Supp. 
739),  entered  May  16,  1904^  affirming  a  Judgment 
in  favor  of  plaintiff  entered  upon  an  award  of 
the  Conrt  of  Claims.  George  L.  Lewis,  for 
api>ellant  Julius  M.  Mayer,  Atty.  <3en.  (Jame* 
G.  Graham,  of  counsel),  for  respondent 

;PBB  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  wd  WER- 
NER, J  J.,  concnr. 


GOLDBERG,  Respondent,  r.  MARKOWITZ 
et  al..  Appellants;  (Court  of  Appeals  of  New 
York.  Oct  3,  lOOS.*)  Appeal  from  a  judgment 
entered  May  17, 1904,  npon  an  order  of  the  Ap- 
pellate Division  of  tlie  Supreme  Court  in  the 
First  Judicial  Department  (04  App.  Div.  237. 
87  N.  Y.  Supp.  1045),  reversing  a  judgment  in 
favor  of  defendants  entered  npon  a  verdict  di- 
rected by  the  court  and  directing  Judgment  in 
favor  of  plaintiff.  Abraham  H.  Sarasohn,  fgr 
appellants.  Herbert  Goldmark  and  George  C. 
Coffin,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY,  (yBWBN. 
BARTLETT,  HAIGHT,  VAUN,  ^nd  WBtt 
NER,  JJ.,  concur. 
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OORBTH,  Respondent,  ▼.  SHIPHBRD,  Ap- 

Jellant  (Court  of  Appeals  of  New  Tork.  Oct. 
0, 1905.)  Motion  to  dismiss  an  appeal  from  an 
order  of  tbe  Appellate  Diyision  of  the  Snpreme 
Court  In  the  Second  Jadicial  Department  (92 
App.  Div.  611,  86  N.  T.  Suppw  849),  entered 
March  4,  1904,  which  affirmed  an  order  of 
Special  Term  denying  a  motion  to  vacate  certain 
orders  theretofore  granted  in  the  action.  The 
motion  was  made  upon  the  ground  that  the 
Coort  of  Appeals  was  without  jurisdiction  to 
review  the  order  appealed  from,  permission  to 
take  the  said  apueal  not  having  been  obtained. 
Charles  H.  Strong,  for  the  motion. 

PER  CURIAM.    Motion  granted,  and  appeal 
dismissed,  with  costs  and  $10  coats  of  motion. 


GRIDLEY  et  al..  Respondents,  v.  BINBIG- 
LEIR  et  al.,  Appellants.  (Court  of  Appeals  of 
New  York.  oTct  24,  1905J  Appeal  from  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
preme CJourt  in  the  First  Judicial  Department 
(98  App.  Div.  160,  90  N.  Y.  Supp.  721),  entered 
December  1, 1904,  affirming  a  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
at  a  Trial  Term  without  a  jury.  Jerome  Eisner 
and  Benjamin  F.  Einblgler,  for  appellants. 
William  B.  Ellison  and  Duncan  A.  Maclntyre, 
for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs,  on  opinion  below. 

CULLBN,  C.  J.,  and  GRAY,  BARTLBTT, 
HAIGHT,  VANN,  and  WEIRNER,  JJ.,  concur. 
OTBRIEN,  J.,  absent 


HALB,  Appellant,  v.  CITY  OF  NEW  YORK, 
Respondent.  (Court  of  Appeals  of  New  York. 
Oct.  8,  1906.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  CJourt  in  the 
First  Jadicial  Department  (93  App.  Div.  613, 
87  N.  Y.  Supp.  1135),  entered  May  25.  1904, 
affirming  a  judgment  in  favor  of  defendant 
entered  upon  a  dismlBsal  of  the  complaint  by 
the  oonrt  at  a  Trial  Term.  Edward  W.  S. 
Johnston,  for  appellant  John  J.  Delany,  Corp. 
Counsel  (Theodore  C!onnoIy  and  Arthnr  Sweeny, 
of  counsel),  for  resjiondent 

PER  (7URIAM.  Judgment  affirmed,  with 
costs. 

CULLEN,  C.  J~  and  GRAY,  O'BRIEN, 
BABTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concnr. 


JONES,  Appellant  v.  NEW  YORK  (TENT, 
ft  H.  R.  R.  CO..  B«8pondent  (Ck>urt  of  Ap- 
peals of  New  York.  Oct  10,  1905.)  No  cpin- 
fon.  Motion  for  reargument  denied,  with  $10 
costs.    See  179  N.  Y.  6S9.  71  M.  E.  1132. 


JONES  et  al.  v.  ROCKWELL  et  al.  (Court 
of  Appeals  of  New  York.  Oct  24,  1905.)  Ap- 
peal from  a  judgment  of  tbe  Appellate  Division 
of  the  Supreme  CSourt  in  the  First  Judicial  De- 
partment (07  App.  Div.  639,  90  N.  Y.  Sapp. 
1101),  entered  November  2,  1904,  affirming  a 
Judgment  in  favor  of  plaintiffs  entered  upon  a 
verdict  and  an  order  denjring  a  motion  for  a 
new  trial.  Peter  A.  Hendrick  and  Henry  M.  T. 
Beekman,  for  appellants.  Richard  T.  Greene 
and  John  M.  Jones,  for  respondents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN.  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  JJ,  concur. 
O'BRIEN,  J.,  absent 


KELLY,  RMpondent  t.  HOMB  SAVINGS 
BANK  of  CITY  of  ALBANY  et  al-.  Appellants 
(Court  of  Appeals  of  New  York.  Oct  24, 1906.) 
Appeal  from  an  order  of  the  Appellate  Diviaioii 
of  the  Supreme  C!oiirt  in  tbe  Third  Jndicfal 
Department  (103  App.  Div.  141,  92  N.  Y.  Simp. 
678),  entered  March  8,  1905,  which  reversed  a 
Judgment  in  favor  of  defendants  entered  upon 
a  dismissal  of  the  complaint  by  the  court  at  a 
Trial  Term  and  granted  a,  new  trial.  M.  H. 
Merwin  and  William  P.  Rndd,  for  appellants. 
Andrew  J.  Nellis,  for  respondent 

PISR  CURIAM.  Appeal  withdrawn  on  pay- 
ment of  costs  of  appeal  in  this  court 

CULLEN,  C.  J.,  and  GRAY,  BABTLETT. 
HAIGHT,  VANN,  and  WERNER,  JJ.,  ooncnr. 
O'BRIEN,  J.,  absent 


KLEIN,  Respondent  ▼.  EAST  RIVBB 
ELECTRIC  LIGHT  CO.  et  al^  Appellanta. 
(C!ourt  of  Appeals  of  New  York.  Oct  10, 1905.) 
No  opinion.  Motion  to  amend  remittitur  or  for 
reargument  denied,  without  costs.  See  182  N. 
Y.  27,  74  N.  E.  495. 


B31UEGER,  Respondent  v.  BARTHOLO- 
MAY  BREWERY  CO.,  Appellant  (Q>art  of 
Appeals  of  New  York.  Oct  3,  1906.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Covat  in  the  Fourth  Jndidal  Depart- 
ment (94  App.  Div.  68,  87  N.  Y.  Supp.  106^. 
entered  May  l7, 1904,  wliich  reversed  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Tom 
and  an  order  denying  a  motion  for  a  new  trial 
and  granted  a  new  trial.  William  A.  Snther- 
land,  for  appellant  George  H.  Harris,  Cor 
respondent 

PER  CURIAM.  Order  affirmed,  and  Jade- 
ment  absolute  ordered  for  plaintiff  on  tha  sttpn- 
latlon,  with  costs. 

CULLBN,    O.    X.    and   GRAY,    (yBRIKN, 
BARTLETT,  HAIGHT.  and  VANN,  JJ, 
cor.    WBRNBR,  J.,  not  sitting. 


In  re  LYONS  CEMETERY  ASS'N.  (Court 
of  Appeals  of  New  York.  Oct  24^  1905.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  CJoart  in  the  Fourth  Jo- 
dicial  Department  (105  App.  Div.  628,  94  N.  7. 
Supp.  Il52),  entered  June  6,  1905,  upon  an 
order  which  afSrmed  an  order  of  Special  Tenn 
confirming  the  report  of  commissioners  in  con- 
demnation proceedings.  E.  W.  Hamn,  for  ap- 
pellant   Frank  Rice,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

GRAY.  BARTLETT,  HAIGHT.  VANN,  and 
WERNER,  JJ^  concur.  CJULLBN,  O.  J.,  not 
voting.    O'BRIEN,  J.,  absent 


McCarthy,  Respondent  r.  B.  O.  PACK- 
ARD CO.,  Appellant  (Court  of  Appeals  of 
New  York.  Oct  17,  1905.)  Appeal,  by  per- 
mission, from  an  order  of  uie  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  First  Judicial 
Department  (105  App.  Div.  436,  94  N.  Y.  Supp. 
203) ,  entered  June  W,  1905,  which  affirmed  an 
interlocutory  judgment  of  Special  Term  over- 
ruling a  demurrer  to  the  complaint  The  follow- 
ing question  was  certiSed :  'T>oes  the  complaint 
state  facts  sufficient  to  constitute  a  cause  of 
action?"  B.  G.  Benedict  for  appellant  James 
McBrien  and  Frank  M.  Hardenbrook,  Cor  re- 
spondent 
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PER  OCItlAM.  Judsment  affirmed,  with 
costs,  on  opinion  below.  Question  certlfled  an- 
swered In  the  affirmatlTe. 

OnLLKN,  C.  J.,  and  ORAT.  BARTLBTT, 
HAIGHT,  VANN,  and  WERNBB,  JJ^  concur. 
O'BRIEN,    J..  al)sent. 


McOEE,  Appellant,  v.  BARBER  ASPHALT 
PAVINO  CO.,  Respondent.  (Court  of  Appeals 
of  New  Tork.  Oct.  24,  1905.)  Appeal  from  a 
jadsment  of  the  AprMllat*  Division  o{  the  Su- 
preme Court  in  the  Second  Judicial  Department 
(86  App.  DW.  620.  82  N.  T.  Supp.  1100),  en- 
tered NoT«nber  14,  1903,  afflrminf  a  Judement 
in  f&Tor  of  defendant  entered  upon  a  disoiiasal 
ot  the  complaint  by  the  court  at  a  IS-ial  Term. 
Henry  A.  Monfort,  for  apiwllant.  Joseph  N. 
Tnttle,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
oosta. 

CUIiliEN,  O.  J.,' and  GHAT.  BABTLBTT, 
HAIGHT,  VANN,  and  WERNER.  JJ.,  CMicnr. 
O'BRIEN.  Jn  absent. 


MoILVAINH  ▼.  8TEIN80N  «t  al.  (Oonrt 
of  Appeals  of  New  York.  Oct  10,  IJKW.)  No 
opinion.  Motion  to  Tacate  order  dismissing  ap- 
peal and  for  a  reanrnment  of  motion  denied, 
with  (10  ooata.  See  182  N.  T.  — »  74  N.  K. 
Ul». 


MdfAHON.     Appellant    v.     ORUCIBLB 
STEEL    CO.    OP     AMERICA,    Respondent 

i Court  of  Appeals  of  New  York.  Oct  3,  1905.) 
Lppeal  from  a  judgment  of  the  Appellate  DItI- 
■ion  of  the  Supreme  Court  in  the  Fourth  Ju- 
dicial Department  (^3  App.  Dir.  W7,  87  N.  T. 
Supp.  1140),  entered  April  SO,  1904,  affirming 
a  Jadgmeot  in  favor  of  defendant  entered  upon  a 
dismissal  of  the  complaint  by  tiie  court  at  a 
Trial  Term.  W.  J.  McClnsl^,  tor  appellaat 
James  O.  Tracy,  for  respondent 
PER    CURIAM.    Jodgmant   affirmed,    with 


CULLBW,  O.  J-  and  ORAT,  O'BRIBN, 
BARTLBTT,  HAIGHT,  and  WERNER,  JJ., 
ooncar.   VANN,  J^  absent 


MAW80N,  Appellant  ▼.  WERMUTB,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Oct  10,  1905.)  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  See  182  N.  T. 
284,  74  N.  B.  829. 


In  re  MEIGHAN  et  aL  (Court  of  Appeals 
of  New  York.  Oct  17,  1906.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department  (106 
'App.  DIt.  599,  94  N.  Y.  Supp-  1153),  entered 
September  7,  1905,  which  amrmed  an  order  of 
Special  Term  denying  the  application  of  tha 
petitioners  for  the  determination  and  enforce- 
ment of  a  lien  for  their  services  as  attorneys 
for  the  plaintiff  in  the  action  of  Joarah  Wat- 
UnMf  on  behalf  of  himself  and  other  stockholders 
of  the  American  Grass  Twine  Company,  plain- 
tiff, against  Darius  O.  Mills  et  aL,  defmoantsk 
John  A.  Qarver,  for  appellants.  George  Wel- 
wood  Murray  and  Charles  P.  Howiand,  for  re- 
spondents^ 

PER  CURIAM.    Order  affirmed,  with  costs. 

OULLBN,  C.  J.,  snd  GRAY,  HAIGHT, 
VANN,  and  WERNER,  JJ.,  ooncar.  O'BRI- 
BN, J.,  absent 

BARTLETT,  J.  (dissenting).  This  record 
discloses  a  state  of  facts  entitling  Um  petitioners 


to  a  lien  on  the  fund  restored  by  the  directors 
to  the  treasury  of  the  company.  In  my  opinion 
the  Tital  wror  of  tlie  dedsion  below  is  the  fall- 
ore  to  recognise  the  fact  that  the  plaintilf,  Wat- 
kins,  sued  on  behalf  of  himself  and  all  other 
stockholders  similarly  situated,  making  the  com- 

gany  a  party  defendant  after  requesting  it  to 
ring  the  action  and  its  failure  to  do  so  within 
a  reasonable  time.  The  company  is  the  real 
party  plaintiff.  I  concur  in  the  dissenting  opin- 
ion of  the  Appellate  Division. 


MILLER,  Respondent  T.  WARREN,  et  aL, 
Appellants.  (Court  of  Appeals  of  New  York. 
Oct  8,  1905.)  Appeal  from  a  Judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (94  App.  Dir.  192, 
87  N.  Y.  Supp.  1011),  entered  May  21.  1904, 
affirming  a  Judgment  in  favor  of  pleintitE  enter- 
ed uppn  a  decision  of  the  court  at  a  Trial  Term 
without  a  Jury.  David  Thornton,  for  appel- 
lants.   Eugene  V.  Daly,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY.  O'BRIBI^ 
BARTLETT,  HAIGHT,  VANN,  and  WIDB* 
NER,  JJ.,  concur. 


MONCK,  Respondent  ▼.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals of  New  York.  Oct  24,  1905.)  Appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (97  App.  Div.  447,  90  N.  Y.  Supp.  818), 
entered  October  14, 1904,  reversing  a  judgment 
in  favor  of  defendant  entered  upon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
and  granting  a  new  trial.  John  B.  Stanchfield, 
L  R.  Odano,  and  George  D.  Yoemans,  for  ap- 
pellant Isaac  M.  Kapper  and  Thomas  B.  Peer- 
sail  for  respondent 

PER  CURIAM.  Order  affirmed,  and  Judg- 
ment aheolnte  ordered  for  plaintiff  on  the  stipnp 
lation,  with  costs. 

CULLEN,  a  J.,  and  BARTLBTT,  VANN, 
and  WERNER,  JJ.,  concur.  GRAY  and 
HAIGHT,  JJ.,  dissent    O'BRIEN,  J.,  absent 

(181  M.  T.  689) 
MUHLKBR  T.  NEW  YORK  A  H.  R.  CO. 
et  al.  (Court  of  Appeals  of  New  York.  Oct 
24,  1906.)  Motion  for  leave  to  move  for  re- 
argument  See  173  N.  Y.  549,  66  N.  E.  668. 
The  motion  was  made  upon  the  grounds  that  the 
Court  of  Appeals  had  not  considered  the  follow- 
ing contentions  ot  the  defendant  upon  the  origi- 
nal appeal:  "(1)  That  it  was  erroneous  to 
hold  the  legal  consequences  resulting  from  the 
respective  titles  of  the  plaintiff,  the  defendants, 
and  ttie  city  of  New  York,  in  relation  to  Park 
avenue  in  front  of  the  premises  in  suit  to  be  the 
same  as  those  passed  upon  in  the  case  of  Lewis 
y.  N.  Y.  ft  Harlem  R.  R.  Ca,  162  N.  Y.  202, 
66  N.  B.  640.  (2)  That  the  admission  of  evi- 
dence as  to  condition  and  courses  of  values,  on 
streets,  other  than  Park  avenue,  in  the  vicinity 
of  the  premises  in  suit  was  erroneous.  (8) 
lliat  the  allowance  of  interest  on  rental  dam- 
ages from  February  16,  1897,  was  erroneous." 
PER  CURIAM.  The  alleged  errors  for  which 
the  defendants  ask  for  a  reargument  of  the  case 
in  this  court  were  considered  by  us  l>efore  our 
decision  of  the  appeal,  and  none  of  them  deemed 
tenable  or  of  sufficient  importance  to  justify  a 
reversal  of  the  Judgment  below.  This  statement 
is  subject  to  one  qualification.  There  does  seem 
to  have  been  an  error  In  the  date  from  whirh 
the  trial  court  allowed  Interest  upon  the  dam- 
ages awarded  by  it.  No  point,  however,  was 
made  as  to  this  error  by  the  defendants  on  the 
hearing  of  the  appeal,  nor  can  we  find  anj  «» 
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of  this  eiTor.  which  does  not  involve  a  vei^ 
lar^  8am,  they  must  seelc  such  relief  by  applt- 
cation  to  the  Supreme  -  Court.  MoUoa  for  re> 
argument  denied,  with  $10  costs. 


OAKLAND  CBMETB3RT,  Respondent  t. 
CITY  of  YONKERS.  Appellant.  (Court  of 
Appeala  of  New  York.  Oct.  24,  1905.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 
partment (63  App.  Div.  448, 71  N.  Y.  Snpp.  783), 
entered  August  10,  1901,  affirming  a  judgment 
in  favor  of  plaintiff  entered  upon  a  decision  ol 
the  oonrt  on  trial  at  Special  Ot^rm.  Francis  A. 
Winslpw.  for  appellant.  William  W.  Scrugliam, 
for  respondent 

PBR  CURIAM.  Judgment  affirmed,  with 
oosta,  on  opinion  below. 

CULLBN,  O.  J.;  and  BAHTLBTT,  HAIOHT, 
VANN,  and  WERNER,  JJ.,  concur.  GRAY, 
J^  not  voting.    O'BRIEN.  J.,  abaent 


O'CONNOR.  Respondent  ▼•  MORCH,  Ap- 
pellant  (Court  of  Appeals  of  New  York.  Oct 
10,  1906.)  Motion  to'  dismiss  an  appeal  from  a 
Judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Department 

(106  App.  Div.  611.  95  N.  Y.  Supp. ).  en- 

tered  June  15,  1905.  affirming  a  Judgment  in 
favor  of  plaintiff  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial.  The 
motion  was  made  upon  the  ground  that  the 
Court  of  Appeals  had  no  jurisdiction  to  review 
the  judgment  and  order  appealed  from;  said 
Jndgment  unanimously  affirming  a  Judgment 
of  damages  for  a  personal  injury,  and  no  per- 
mission to  appeal  therefrom  having  been  want- 
ed. John  P.  Donnelly  and  K.  C.  McDonald,  for 
the  motion.    Thomas  C.  Whitlock,  opposed.    ^ 

PER  CURIAM.  Motion  n^nted,  and  appeal 
dismissed,  with  costs  and  $10  costs  of  motion. 


PEOPLE,  Appellant  v.  DBQHNFELDER, 
Respondent.  (Court  of  Appeals  of  New  York. 
Oct  3,  1906.)  Appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (97  App^Div.  641, 
90  N.  Y.  Supp.  1108),  entered  October  17,  1904. 
affirming  a  judgment  in  favor  of  defendant  en- 
tered upon  a  verdict  directed  by  the  court. 
Julius  M.  Mayer,  Atty.  Gen.  (Horace  McGuire. 
of  counsel),  for  the  People.  William  B.  Read- 
.  in^,  for  respondent 

PESl    CURIAM.    Judgment    aiBrmed,    with 

CULLBN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


PBOPLB,  Respondent  ▼.  LANNEN.  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct.  3, 
1906.)  Appeal  from  a  judgment  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the 
Fourth  Judicial  Department  (89  App.  Dlv.  616, 
85  N.  Y.  Supp.  1140),  entered  December  17, 
1908,  affirming  a  Judgment  In  favor  of  pliaintiff 
entered  upon  a  decision  of  the  court  at  a  Trial 
Term  without  a  jury.  William  B.  Reading,  for 
appellant  Julius  M.  Mayer,  Atty.  Gen. 
(Thomas  C.  Burke,  of  counsel),  for  the  People. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  C.  J.,  and  GRAY.  O'BRIEN, 
BARTLETT.  HAIOHT,  YANN,  and  WBR- 
I^IR.  JJ..  concur. 


INGS  &  LOAN  ASS'N.  In  re  GOOD  «t  al. 
(Coart  of- Appeals  o£  New  York.  0<^  3, 1906.) 
Appeal  by  permission  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Oonrt  in  tiis 
Third  Judicial  Department  (103  App.  Div.  153. 
92  N.  Y.  Supp.  680).  entered  March  15,  1905, 
which  affirmed  an  order  of  Special  Term  oon- 
drmlng  the  report  of  a  referee  denying  the 
claims  of  the  appellants  herein  for  preference 
upon  the  distribution  of  the  assets  of  the  Met- 
ropolitan Mutual  SatingB  and  Loan  Associa- 
tion. The  following  questions  were  certified: 
"(1)  Are  the  claimants  holding  shares  in  said 
corporation,  known  as  'Class  E,'  entitled  to  the 
rights  of  creditors  or  preferred  shareholders  of 
said  corporation,  after  its  dissolution,  as  relat- 
ing to  any  of  the  installment  stocks  in  said 
corporation,  and  entitled  to  the  payment  by  the 
receiver  on  the  final  distribution  of  the  assets 
of  the  corporation,  to  the  extent  of  the  par  vaine 
of  sudi  stock,  in  preference  and  prior  to  any  ' 
payment  being  made  by  said  receiver  to  holders 
of  shares  of  any  such  Installment  stocks?  (2) 
Are  the  claimants  holding  shares  In  said  cor- 
poration, known  as  'Class  K,'  entitled  to  the 
rights  of  creditors  or  preferred  stoclcholders  of 
tsiU  corporation,  after  its  dissolution,  as  rdatins 
to  any  of  tiie  installment  stocks  in  said  cor> 
poration.  and  entitled  to  the  payment  by  the  le- 
<jeiver  on  the  final  distribution  of  the  assets 
of  tile  corporatSon,  to  the  extent  of  the  par 
value  of  such  stock,  in  preference  and  prior  to 
any  payment  made  by  sstd  receiver  to  holders 
of  shares  of  any  such  installment  stocks?  (S) 
Are- the  claimants  holding  stock  in  said  oorpora- 
tion.  known  as  'Class  H?  entitled  to  the  rights 
of  creditors  or  preferred  shareholders  of  said 
corporation,  after  its  dissolution,  as  relating  to- 
any  o£  the  installment  sUx^  in  said  corporanon. 
and  to  the  payment  by  the  receiver  on  the  final 
distribution  of  the  assets  of  the  corporation,  to 
the  extent  of  the  paid-up  value  of  such  stock, 
in  preference  and  prior  to  any  payments  beinf 
made  by  said  receiver  to  claimants  holding  shares 
of  any  of  the  installment  sto<^  in  said  corpora- 
tion?" Irving  W.  Cole,  Fred  Oreiner.  Charles 
R.  Wilson,  Philip  S.  Smith,  Martin  Clark. 
Stephen  Lockwood,  S.  T.  Lockwood;  and  Bert- 
rand  W.  Kye.  for  appellants.  Clark  H.  Mmer- 
man.for  respondent. 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below,  and  the  questions  certified  an- 
swpr<»d  in  the  negative. 

CULLBN.  O.  J.,  and  GRAY.  O'BRIEN. 
BARTLETT,  HAIGHT,  VANN,  and  W£&- 
NER,  JJ.,  concur. 


PEOPLE  ex  rel.  A.  J.  TOWER  CO.,  Respond- 
ent, V. 'WELLS  et  al..  Tax  Com'rs,  Appdtants. 
(Court  of  Appeals  of  New  York,  Oct  17, 
1005.)  Api>eal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  First 
.Tndicial  Department  (98  App.  Div.  82,  90  N. 
Y.  Supp.  813),  entered  January  13,  1905,  which 
reversed  an  order  of  Special  Term  dismissing 
a  writ  of  certiorari  to  review  the  proceedings  of 
the  defendants  in  assessing  the  capital  of  the 
relator  for  the  purpose  of  taxation  and  directed 
that  such  assessment  be  vacated  and  set  asidsi 
John  J.  Delany,  Corp.  Counsel  (George  S.  Oole- 
man  and  E.  Crosby  Kindleberger,  of  counsel ), 
for  appellants.  Henry  B.  Twonibly,  for  respond- 
ent 

PER  CURIAM.  Order  affirmed,  with  costs, 
on  opinion  below, 

GRAY,  BARTLBTT.  HAIOHT.  VANN. 
and  WERNER,  J  J.J,  concur.  (HTLLBN,  0.  J« 
not  voting.    O'BRIEN,  J.,  absent 
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PBOFLB  tx  rd.  McCABB,  Appellant  ▼. 
BNBDBCKER  et  al..  Town  Anditors,  Respond- 
ents. <Court  of  Appeals  of  New  York.  Oct,  17, 
1906.)  Appeal  from  an  order  of  the  Appellate 
Division  of  the  Supreme  Court  in  the  Second  Ju- 
dicial Department  (100  App.  Div.  89,  94  N.  Y. 
Bnpp.  819),  entered  July  24,  1905,  which  eon- 
firmed,  on  certiorari,  the  determination  of  the 
defendant  rejecting  a  claim  of  the  relator 
•cainst  the  town  of  White  Plains.  L.  Laflin 
Kellon  and  Alfred  O.  Pett«,  for  appellant  H. 
T.  Dykman  and  Charles  Wesley,  for  respond- 
ents. 

PER  CURIAM.    Order  affirmed,  with  costs. 

CtTLLBN,  C.  J,  and  ORAT,  BABTLBTT, 
HAIGHT,  VANN,  and  WBRNEJB,  JX,  concur. 
CBRIBN,  J4  absent 


PBOPIJl  a  nh  VIUAaiQ  OF  CHATHAM. 
Bespondeat  ▼.  BOARD  OF  SUP'RS  OF  CO- 
LUjSbIA  COUNTY,  Appelhuit  (Court  of 
Appeals  of  New  York.  Oct  17,  1905. )_  Appeal 
from  an  order  of  the  Appellate  Divisron  of  the 
Supreme  Court  in  the  Third  Judicial  Depart- 
ment (106  App.  Diy.  637,  93  N.  I.  Snpp.  1144), 
entered  May  29,  1906,  which  affirmed  an 
order  of  Special  Term  granting  a  motion  far  a 
peremptory  writ  of  mandamns  to  compel  the  de- 
tKidant  board  of  supervisors  to  reconvene  and 
tkseertain  the  tax  rate  of  the  senreral  tax  dis- 
tricts in  the  county  of  Columbia.  J.  Rider 
Cady.  for  appellant  Sanford  W.  Smith,  for 
respondent 

PEIR  CURIAM.  Order  affirmed,  with  costs, 
«n  opinion  of  Appellate  Division  in  People  ex 
re],  village  of  Kinderhook  v.  Board  of  Super- 
tIsmb  ofCohimbia  COb,  IQB  Ai>p.  Div.  819,  i98 
N.  Y.  Snpp.  1093.  

OtrLLBN,  O.  J.,  and  GRAY.  BARTLDTT, 
HAIGHT.  VANN.  and  WBBNBR,  JJ.,  concur. 
O'BRIBN.  J,  absent 


PBOPLB  ex  T«I.  VILIiAGB  OF  KINDER- 
HOOK,  Respondent  ▼.  BOARD  OF  SUFRS 
OF  COLUMBIA  COUNTY,  Appellant  (Court 
of  Appeals  of  New  York.  Oct  17,  1906.)  Ap- 
peal Roin  an  order  of  the  Appellate  Division  of 
nie  Snpr«ne  Court  in  the  Third  Judicial  Depart- 
ment (106  App.  Div.  819,  98  N.  Y.  Supp.  l6d3), 
entered  May  20,  1906,  which  affirmed  an  order 
Of  Special  Term  granting  a  motion  for  a  peremp- 
tory writ  of  mandamus  to  compel  the  defendant 
bou^  of  supervisors  to  reconvene  and  ascertain 
the  tax  rate  of  the  several  tax  districts  in  the 
conntT  of  (Columbia.  J.  Rider  Cady,  for  api>el- 
lant    Frank  S.  Becker,  tor  resi>ondent 

PBB  CURIAM.  Ordw  affirmed,  with  costs, 
on  opinion  below.  

CULLBN,  C.  J.,  and  GRAY,  BABTLBTT, 
HAIGHT,  VANN,  and  WBBNBR,  JJ,  ooncnr. 
O'BRIBN,  J.,  absent 


PBUYN  r.  McORBART.  Sheriff,  et  aL 
(Court  of  Appeals  of  New  York  Oct.  24, 1905.) 
Appeal,  by  permission,  from  an  (Mrder  of  the 
Appellate  Division  of  the  Suprane  Covrt  in  the 
Third  Judicial  Department  (106  App.  Div.  S02, 
98  N.  Y.  Svpp.  995),  entered  May  12,  1905. 
which  affirmed  an  interlocutory  Judgmept  of 
Special  Term  overruling  a  demurrer  to  the  com- 
plaint. The  following  questions  were  certified : 
"(1)  Has  the  Supreme  (3ourt  jurisdiction  of 
the  person  of  the  defendant  Charles  C.  Black, 
as  receive- of  the  Ecuador  Company?  (2)  Has 
the  Supreme  Court  jurisdiction  of  the  subject 
of  the  action?"  Th«iodore  L.  Frothingham,  for 
appellant  Charles  A.  OoUla  and  John  L, 
Wells,  for  respondeat. 


PER  CURIAM.  Order  affirmed,  with  costs. 
Questions  certified  answered  in  affirmative. 

CULLBN,  O.  Jh  and  GRAY,  BABTLBTT, 
HAIGHT.  YANN,  and  WBBNBB,  JJ..  eoncur. 
O'BRIEN,  J.,  absent 


ROBERTS,  Respondent,  v.  COOK,  Appellant. 
(Court  of  Appeals  of  New  York.  Oct  3, 19<K.y 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  0>urt  In  the  Fourth  Ju- 
dicial Department  (98  App.  Div,  634,  90  N.  T. 
Supp.  1112),  entered  November  28, 1904.  affirm- 
ing a  judgment  in  favor  of  plaintiff  entered  upon 
a  decision  of  the  Erie  County  Ck)urt  on  trial 
without  a  jut7.  Irving  W.  Cole,'  for  appellant. 
Clark  H.  Timerman,  for  respondent 

PER  CURIAM.  Judgment  alBrmed.  wltk 
costs. 

CULLBN,  a  J.,  and  GRAY.  O'BRIBN, 
BARTLBTT,  HAIGHT,  VANN,  and  WHIS- 
NEB.  JJh  concur.    . 


ROBERTS,  Respondeat  ▼.  CRONK,  Appel- 
lant (Owrt  of  Appeals  of  New  York.  Oct. 
8,  1905.)  Appeal  from  a  judgment  of  the'  Ap- 
Mllate  Division  of  the  Supreme  C!ourt  in  the 
Fourth  Judicial  Department  (94  App.  Div.  171, 
88  N.  Y.  Supp.  1()3),  entered  May  28,  1904^ 
affirming  a  judgment  in  favor  of  plaintiff  enter- 
ed upon  a  decision  of  the  Brie  County  Court  on 
trial  without  a  jury.  Irving  W.  Cole  and  B.  W. 
Nye,  for  appellaat  Clark  H:  Timerman  and 
Lincoln  A.  Groat  for  respondent 

PER  CURIAM.  Judgment  affirmed,  witb 
costs,  on  opinion  below. 

CULLBN,  C.  J.,  and  GRAY,  O'BRIBN, 
BARTLBTT,  HAIGHT.  VANN.  and  WEB- 
NEB,  JJ.,  concur. 


ROCHESTER  TRUST  tc  SAFE  DEPOSIT 
CO.,  Respondent  v.  TRUE SD ALE,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  3,  1006.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judici- 
al Department  (94  App.  Div.  612, 88  N.  Y.  Snppk 
1115),  entered  October  12,  1904,  affirming  a 
judgment  In  favor  of  plaintiff  entered  upon  the 
report  of  a  referee.  George  Truesdale,  in  proi. 
per.  Edgerton  R.  WiUiams,  Jr.,  and  Wm.  N. 
Cogswell,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
coats. 

CULLBN,  O.  J.,  and  GRAY,  O'BRIBN, 
BARTLBTT,  HAIGHT.  VANN,.  and  WEB- 
NER,  JJ.,  concur. 


RODGERS,  Appellant  t.  OITT  OF  NEW 
YORK.  Respondent  (C^urt  of  Appeals  of 
New  York.  Oct  3,  1905J)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Oourt  in  the  First  Judicial  Department 
(100  App.  DlT.  616.  91  N.  Y.  Supp.  1111),  en- 
tered February  9,  1906,  affirming  a  judgment  in 
favor  of  plaintiff  as  to  the  first  in  favor  of  de- 
fendant as  to  the  third,  and  dismissing  the  sec- 
ond, fourth,  and  fifth  causes  of  action,  entered 
upon  a  verdict  snd  also  affirming  an  order 
denying  a  motion  for  a  new  trial.  L.  Laflin 
Kellogg  and  Alfred  C.  Pett£,  for  appellant 
John  J.  Delany,  CJorp.  Ck>unsel  (Theodore  Con- 
noly  and  Terence  Farley,  of  counsel),  for  re- 
spondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN,  O.  J.,  and  GRAY,  O'BRIEN. 
BAHTLETT,  HAIGPT,  VANN,  and  .WEB- 
NEB,  ifn  concur. 
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SCHMIEO,  Respondent,  v.  UNION  RT.  CO. 
OP  NEW  YORK  CITI,  Appellant  (Court  of 
Appeals  of  New  York.  Oct  3,  1905.)  Appeal 
from  a  judgment  of  the  Appellate  Division  of 
the  Supreme  Conrt  in  the  First  Judicial  De- 
partment (87  App.  Div.  633,  84  N.  Y.  Supp. 
1145),  entered  December  3,  1903,  a£Srming  a 
Judfment  in  favor  of  plaintiff  entered  upon  a 
verdict  and  an  order  denying  a  motion  for  a 
new  trial.  Bayard  H.  Ames  and  Henry  A.  Rob- 
inson, for  appellant  Don  R.  Almy,  J.  Arthur 
Hilton,  and  Henry  C.  Brooks,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CUIXBN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


SGHREYBR  ▼.  SCHREYER  et  al.  (Court 
of  Appeals  of  New  York.  Oct.  17,  1905.)  Ap- 
peal by  permission  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  in  the  First 
Judicial  Department  (101  App.  Div.  466,  91 
N.  Y.  Supp.  1065).  entered  February  16,  1905, 
affirming  an  interlocutory  judgment  in  favor 
of  plaintiff  entered  upon  a  decision  of  the  court 
on  trial  at  Special  Term.  The  following  ques- 
tion was  certified :  "Did  the  deed  executed  by 
James  L.  Lowry  on  the  4th  dav  of  August,  1891, 
terminate  the  trust  theretofore  existing  and 
vest  a  good  and  valid  title  in  fee  simple  in  the 
said  premises  in  the  said  Henrietta  Guldenkirch, 
free  and  clear  of  any  trust?"  Algernon  S.  Nor- 
ton and  Carlos  C.  Alden,  for  appellants.  Alex- 
ander Thain,  for  respondent 

PER  CURIAM.  Interlocutory  judgment  af- 
firmed, with  costs,  on  opinion  below.  Question 
certified  answered  in  the  affirmative. 

OULIiEN,  C.  J.,  and  GRAY.  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  absent 


STACKPOLB,  Appellant  v.  WRAY,  Re- 
spondent (Court  of  Appeals  of  New  York. 
Oct  24,  1905.)  Appeal  from  a  judgment  of 
the  Appellate  Division  of  the  Supreme  Court  in 
the  First  Judicial  Department  (99  App.  Div. 
262,  90  N.  Y.  Supp.  1045),  entered  December 
19,  1904,  affirming  a  judgment  in  favor  of  de- 
fendant entered  upon  a  dismissal  of  the  com- 
plaint by  the  court  at  a  Trial  Term.  Everett 
V.  Abbot  for  appellant.  Eugene  Lamb  Rich* 
ards,  Jr.,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  C.  J.,  and  GRAY.  BARTLETT, 
HAIGHT,  VANN,  and  WERNER,  J  J.,  concur. 
O'BRIEN.  J.,  absent 


STEINHARDTBR  et  al..  Respondents,  t. 
HOWE  et  aU,  Appellants.  (Court  of  Appeals 
of  New  York.  Oct  3,  1905.)  Appeal  from  a 
judgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  First  Judicial  Department 
(100  App.  Div.  515,  91  N.  Y.  Supp.  1115),  en- 
tered January  19,  1905,  affirming  a  judgment 
in  favor  of  plaintiffs  entered  upon  a  verdict  and 
an  order  denying  a  motion  for  a  new  trial. 
James  C.  De  La  Mare  and  J.  Homer  Hildreth, 
for  appellants.  Justin  S.  Galland,  for  respond- 
ents. 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN^  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


THOMPSON,  Respondent,  ▼.  ERIE  B.  CO. 

Appellant  (Court  of  Appeals  of  New  York. 
Oct.  24,  1905.)  Appeal,  by  permission,  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (105 
App.  Div.  628,  94  N.  Y.  Supp.  1165),  entered 
June  3,  1905,  which  affirmed  an  order  of  Special 
Term  granting  a  mouon  to  amend  a  Judgiment 
theretofore  entered  in  the  al)ove-entitled  action 
at  a  Trial  T»m,  at  which  the  justice  who  grant- 
ed the  Special  Term  order  presided,  by  atrikinK 
therefrom  a  clause  making  it  a  Judgment  on  the 
merits,  and  inserting  instead  the  words  "ordered 
a  nonsuit"  The  following  question  was  cer- 
tified: "Had  the  Special  Term  the  power,  un- 
der the  facts  in  this  case,  to  make  the  order  com- 
plained of  7 "  Adelbert  Moot  and  Joseph  A. 
Wechter,  for  appellant  George  C  Riley,  for 
respondent 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CULLEN,  C.  J.,  and  GRAY.  BARTLHTT, 
HAIGHT,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  absent 


In  re  TILT'S  ESTATE.  (Conrt  of  Appeal* 
of  New  York.  Oct  17,  1905.)  Appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department   (107 

App.  Div.  616,  95  N.   Y.  Supp.  ),  entered 

July  22,  1905,  which  affirmed  an  order  of  tlie 
New  York  county  Surrogate's  Court  fixing  ■ 
transfer  tax  upon  the  estate  of  Albert  Tilt  de- 
ceased. William  O.  Wilson,  for  appeUanta. 
George  M.  Judd  and  Edward  H.  FaUowa,  for 
respondent 

PER  CURIAM.    Order  affirmed,  with  costa. 

CULLEN,  C.  J.,  and  HAIGHT,  VANN,  and 
WERNER,  JJ.,  concur.  GRAY  and  BART- 
LETT, JJ.,  dissent    O'BRIEN,  J.,  absent 


TUDOR,  AppMlant,  v.  EBNER,  Reapondoit. 
(Court  of  Appeals  of  New  York.  Oct  24, 
1905.)  Appeal,  by  permission,  from  an  order 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (93  N.  T. 
Supp.  1067),  entered  July  8,  1905,  which  af- 
firmed an  interlocutory  judgment  of  Special 
Term  overruling^  a  demurrer  to  the  answer.  The 
following  question   was  certified: 

"Is  an  action,  wherein  the  plaintiff  is,  and  at 
the  time  of  the  accrual  of  the  cause  of  action 
was,  a  resident  of  the  state  of  Masaachuaetts. 
and  the  defendant  is,  and  at  the  time  of  the 
accrual  of  the  cause  of  action  was,  a  resident 
of  the  district  of  Alaska,-  to  recover  damages  in- 
curred by  plaintiff  by  reason  of  false  and  fraud- 
ulent representations  made  to  him  by  the  de- 
fendant whereby  he  was  induced  to  purchase 
personal  property,  which  was  of  a  Talue  less 
than  would  have  been  the  case  had  the  represen- 
tations been  true,  and  also  less  than  the  pur- 
chase price,  an  action  'for  any  injury  to  the  per- 
son or  rights  of  another  not  arising  in  contract 
and  not  herein  especially  enumerated,'  within 
the  meaning  of  those  words  as  they  are  nsed  in 
an  act  of  the  Congress  of  the  United  States, 
entitled  'An  act  making  further  proviaion  for  « 
civil  government  for  Alaska,  and  for  other  pur- 
poses,' which  was  duly  approved  and  became  a 
law  on  the  6th  day  of  June,  1900  (31  Stat 
334,  c.  786),  in  title  2.  c.  2  thereof,  sections  3, 
4,  and  8  of  which  read  as  follows: 

"  'Sec.  3.  Civil  actions  shall  only  be  commenced 
within  the  periods  prescribed  in  this  title  after 
the  cause  of  action  shall  have  accrued.    •    •    • 

"  'Sec.  4.  The  periods  prescribed  in  section 
three  of  this  act  for  the  commencement  of  ac- 
tions shall  be 'as  follows :    •    •    • 
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"'Sec  8.  Within  two  years,  First  An  ac- 
tion for  libel,  slander,  assault,  battery,  sednc- 
tion,  false  imprisonment,  or  for  any  injury  to 
the  person  or  rights  of  another  not  arising  on 
contract  and  not  herein  especially  enumerated. 
Second.  An  action  upon  a  statute  for  a  forfeit- 
ure or  penalty  to  the  United  States?' " 

H.  B.  Closson  and  Herbert  Fraziw,  for  appel- 
lant. Henry  W.  Clark,  Albert  B.  Boardman, 
and  Frank  H.  Piatt,  for  respondent 

PER  CURIAM.  Order  affirmed,  with  costs. 
Question  certified  answered  in  the  affirmative. 

CUIiIiBN,  0.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  vANM,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  absent 


VON  SCHUOKMANN,  Respondent,  ▼.  HEIN- 
RICH,  Appellant.  (Court  of  Appeals  of  New 
Tork.  Oct  3,  1905.)  Appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (93  Add.  Div. 
278.  87  N.  Y.  Snpp.  673).  entwed  April  2S,  1904, 
modifying,  and  affirming  as  modified,  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  deci- 
sion of  the  court  on  trial  at  Special  Term. 
David  B.  Simpson,  for  appellant  Addison 
Gardner  and  James  A.   Speer,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLBN  a  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  HAIGHT,  VANN,  and  WBR^ 
NER,  JJm  concur. 


In  re  WALIiACE.  (Court  of  Appeals  of 
New  York.  Oct  24, 1905.)  Appeal  from  an  or- 
der of.  the  Appellate  Division  of  the  Supreme 
Court  in  the  First  Judicial  Department 
(105  App.  Div.  642,  94  N.  Y.  Snpp.  1166), 
entered  June  18,  1906,  which  afflrmeid  an  order 
of  Special  Term  directing  the  appellant  herein 
to  pay  to  the  petitioner  certain  moneys  collect- 
ed oy  said  appellant  as  attorney  for  said  peti- 
tioner and  retained  l>y  him.  Emanuel  Jacoons, 
for  appellant    Herbert  Peake,  for  resiKindent 

PER  CURIAM.    Order  affirmed,  with  costs. 

CUMiBN,  C.  J.,  and  GRAY,  BARTLBTT, 
HAIGH'T,  VANN,  and  WERNER,  JJ.,  concur. 
O'BRIEN,  J.,  absent 


WTLIiBTS  et  al.,  Respondoits,  ▼.  HAINES, 
Appellant,  et  al.  (Court  of  Appeals  of  New 
York.  Oct  3,  1906.)  Appeal  from  a  Judgmeat 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Jndidal  Department  (96  App.  Div. 
6,  88  N.  Y.  Supp.  1018).  enta%d  July  &,  1904, 
affirming  a  jadgment  in  favor  of  plaintiffs  en- 
tered upon  a  verdict  directed  by  the  court    John 


J.  Cunneen  and  William  W.  Niles,  for  appel- 
lant.   Wilson  M.  Powell,  for  respondents. 

PER  CURIAM.  Jadgment  affirmed,  with 
costs. 

CULIiBN,  O.  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  HAIGHT,  VANN,  and  WER- 
NER,  JJ.,  concur. 


WILLINSKY  V.  GREGORY  et  al.  (Court 
of  Appeals  of  New  York.  Oct  S.  1905.)  Ap- 
peal from  a  judgment  of  the  Appellate  Division 
of  the  Supreme  Court  in  the  First  Judicial  De- 
partment (94  App.  Div.  620,  88  N.  Y.  Supp. 
1119),  entered  May  27,  1904,  affirming  a  judg- 
ment in  favor  of  plaintiff  entered  upon  a  ver- 
dict and  an  order  denying  a  motion  for  a  new 
trial.  L.  Sidney  Carrere,  for  appellants.  Louis 
Steckler  and  J.  Brownson  Ker,  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  HAIGHT,  VANN,  and  WER- 
NER, JJ.,  concur. 


WUBST,  AppeUant,  v.  CITY  OF  NEW 
YORK,  Respondent  (Court  of  Appeals  of 
New  York.  Oct  3,  19()5.)  Appeal  from  a 
jadgment  of  the  Appellate  Division  of  the  Su- 
preme Court  in  the  Second  Judicial  Depart- 
ment (89  App.  Div.  262,  85  N.  Y.  Snpp.  yS&)y 
entered  January  8,  1904,  affirming  a  judgment 
in  favor  of  defendant  entered  npon  a  dismissal 
of  the  complaint  by  the  court  at  a  Trial  Term 
without  a  jury.  Francis  A.  McCIoskey.  for 
appellant.  John  J.  Delany,  Corporation  Coon- 
sel  (James  D.  Bell,  of  counsel),  for  respondent 

PER  CURIAM.  Jadgment  affirmed,  with 
costs. 

CULLBN.  0.  Jm  and  GRAY,  O'BRIEN, 
BARTLBTT.  HAIGHT,  VANN,  and  WER- 
NER, JJ..  concur. 


YOUNG,  Respondent,  v.  BARRY,  Appellant 
(Court  of  Appeals  of  New  York.  Oct  S,  1905.) 
Appeal  from  a  judgment  of  the  Appellate  Divi- 
sion of  the  Supreme  Court  in  the  Fourth  Judi- 
cial Department  (102  App.  Div.  620,  92  N.  Y. 
Supp.  1151),  entered  March  11.  1906.  affirming 
a  judgment  in  favor  of  plaintilf  entered  upon  a 
decision  of  the  court  on  trial  at  Special  Term. 
S.  M.  Coon,  for  appellant  F.  T.  Oahill,  for 
respondent 

PER  CURIAM.  Judgment  affirmed,  with 
costs. 

CULLEN.  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLBTT,  HAIGHT.  VANN,  fisA  WER- 
NER, JJ.,  concur. 
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